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" FOREWORD

Germany occupies an interesting position among the nations of
Europe. Its population (now perhaps 65,000,000) 1s large and con-
sumes a goodly percentage of the better products and raw materials:
of trade and cominerce; its territory is extensive (over 185,000
square miles), sustaining a highly industrialized population on a
satisfactory wage basis 1n normal times; its industries, requiring
markets for their own mamufactures, have taught its people that
they must consume foreign goods and thus create balances which
will stimulate their international trade. In 1932, among the coun-
tries of Europe, Germany was outranked in trade with the United
States only by the United Kingdom, supplying $73,500,000 worth of
our direct imports and taking $133,500,000 worth of our direct
exports.. In a commerce of such proportions many legal questions
naturally arise.

Business men realize that a knowledge of business conditions
alone is not sufficient to attain the best results in international trade
and maintain the smooth flow of commerce. Such knowledge must
be supplemented by acquaintance with at least the more commonly
known aspects of the law of the country with whose citizens they
propose to deal. - It is to furnish such a background that this bulletin
has been prepared. :

This publication does not attempt to give complete information on
all German law nor even all German laws governing commerce or
any particular phase thereof. It does, however, discuss the out-
standing features of German law affecting trade; the salient points
of company law and the law of contracts, agency, negotiable in-
struments, and bankruptcy; industrial property, taxation, and a
brief exposition of the judicial machinery of Germany.

To supplement this information, current changes in the laws
herein discussed will be noted in the Legislative News Bulletin and
the more important changes given in greater detail in the General
Iﬁegal Bulletin issued by the Commercial Laws Division of the

ureau.

Freperick M. Frrker, Director,

Bureau of Foreign and Domestic Commerce.
Joxe 1933,

X1
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TRADING UNDER THE LAWS OF GERMANY
I. INTRODUCTION

The treatment of certain aspects of German law presents an en-
tirely different problem from that presented by a study of similar
aspects of either English or United States law. ) :

During the Middle Ages, England, because of its position on the
outskirts of the cultural sphere of Europe, enjoyed an isolation
which gave it opportunity to evolve its own common law more or
less free from foreign influence; whereas Germany, located in the
center of the maelstrom- of the development of laws as well as of
other cultural influences of the time, built up a veritable maze and
confusion of conflicting rules out of the laws of each of its separate
States, the laws of its Roman conqueror, and the laws of the sur-
rounding nations.

In the nineteenth century, therefore, it was easy for England,
with a unified system of substantive law, to continue to develop
that system gradually by adding decisions in specific cases to make
its present body of law; and it was just as difficult for Germany,
with a confusion of laws, to reduce these laws to a unified system 1n
any way but by codification—in other words, by practically clearing
away the entire law structure and replacing it with a new one.

So different indeed has been the concept of the development of
law forced upon Germany by the necessity for building a unified
system out of medieval chaos that decisions, although they are ac-
corded a limited evidentiary value, have never been considered
Frecedents even for courts of inferior jurisdiction. At present,
however, since the unified system has come into existence, an in-
creasing recognition is being given by German lawyers and judges
to the persuasive force of decisions.?

CONSIDERATION OF THE SOURCES OF GERMAN LAW

This study, therefore, embraces a consideration of German codes
imd special statutory enactments, with their commentaries, as fol-
OWs:

1. The Civil Code (Buergerlichesgesetzbuch), 1896, and the civil
practice act (Zivilprozessordnung) ;

2. The Commercial Code (Handelsgesetzbuch), 1897, and various
supplementary codes — (a) the negotiable instruments law (Wech-
selrecht), (b) limited-liability company act (Gesetz betreffend die
Gesellschaften mit beschraenkter Haftung), 1898, (¢) custody of
negotiable instruments act (Gesetz betreffend die Pflichten der Kau-

-fleute bei der Aufbewahrung fremder Wertpapier), 1896, (d) patent
law, (¢) trade mark law, (f) copyright law, (g) bourse law (Boer-
sengesetz). (A) check law (Scheckgesetz), (i) unfair competition
:\cti and (&) bankruptcy law (Konkursordnung) as amended 1n 1898;
and

! See Gray, Nature and Sources of the Law, pp. 193198,



2 TRADING UNDER THE LAWS OF GERMANY

3. Other statutes—(a) the judiciary act as amended in 1898, (%)
land registry act, 1897, and (c) law of executions against real prop-
erty, 1897.

PURPOSES OF CODIFICATION

Broadly speaking, the substantive law of Germany is embodied
in the Civil Code. The sources of the substantive law can be clearly
traced in the reports of the proceedings of the compilers of the
several codes, a complete bibliography of which is given in Bor-
chard’s: Guide to the Law of Germany. Professor Gareis, in his
Science of Law (pp. 114-118) summarizes these sources as:

1. Roman law (Gemeines Recht), “ received ” 1195;

2. Prussian law (Landrecht), crystallized in 1794 after years of
preparation;

3. French law of the upper Rhine region (Code Napoleon) ; and

4. Saxon code of 1863.

The Civil Code and what might be called its supplement, the
Commercial Code, taken together, do not comprise the whole sub-
stantive law, nor even the whole law on the subjects with which they
deal. Indeed, they were not intended to reduce the whole law to a
compact mass. In each attempt at codification of German law, the
customary and private law was to remain in force, except insofar
as the codes expressly changed or abolished its provisions; but the
endeavor was also made to evolve a system based on a philosophy of
law and a clarification of general principles, from which, by well-
founded interpretative methods, a completely modern system could
be developed.®

HISTORY OF THE DISTINCTION BETWEEN THE CODES

Germany’s juridical system, patterned, as are the systems of most
of the nations of continental Europe and of South America, on code
and statute the source of which is Roman law, has retained the
historical distinction between civil and commercial law in its two
codes bearing these names. In England, however, where the com-
mon law in its development embraced all substantive law, the
mercantile law (law merchant) also merged with it.

Under Roman law no distinction was made between merchants
and nonmerchants nor between transactions mercantile and non-
mercantile. However, as trade, travel, and nationality broadened,
with the consequent rise of the merchant class to a position of recog-
nized power, certain privileges were slowly gained by this class
through purchase from kings and rulers and otherwise.

The attempt to solidify and extend these privileges and to protect
their continued enjoyment was one of the causes which led to the
formation and extension of associations of merchants in guilds. And
as trade expanded and passed over nations’ boundaries, and as guilds
became stronger, the necessity increased for a definite law for mer-
chants more or less similar in its content and provisions in each

country.

In this manner merchants came to have a law of their own, the
provisions of which were not extended to dealings with persons who
were not merchants.

2 See Schuster’s Introduction, pp. 10-13.



INTRODUCTION 3

HISTORY OF THE DEVELOI?MENT OF THE CODES

The Civil Code is the crowning achievement of codification of
German private law. The advisability of codification was a subject
bitterly disputed at the beginning of the nineteenth century by two
schools of thought; but the advantages of the working of the Code
Napoleon seemed to tip the balance in favor of codification, and the
idea grew in Germany simultaneously upon and consequently with
the attempt at German confederation. .

In 1849 the delegates of the States of the German customs union
(Zollverein). met at Leipzig and took the first definite steps toward -
codification when they drafted a uniform bills of exchange law
(Wechselordnung), which, with few amendments, was adopted by
all German States.

In 1861 the Diet of the German confederation recommended to
the States the enactment of a Commercial Code, which, with some
intermediate steps, prepared the way for the making of the Civil
Code under the Empire. ' .

By a constitutional amendment of December 20, 1873, the Imperial
Government assumed legislative power over the entire sphere of civil
law. Thereupon the Federal Council (Bundesrat) appointed five
jurists as a commission to report on a plan for constructing a Civil
Code.  The report was submitted and approved, and another com-
mission, consisting of 6 judges, 3 officials in the Ministry of Justice
and 2 professors, was appointed to perfect the work. A third
commission reported a revised draft to the Bundesrat, which gave
- it, with an introductory act, to the Reichstag, where it was adopted

August 18, 1896, to come into force January 1, 1900,

- Enactment of the Civil Code necessitated the enactment of and
tmendments to other laws (1) to furnish a transition between the
old law and the new, (2) to harmonize local law with imperial law,
(3) to regulate matters still left to States—for all the foregoing
the States passed intermediate laws (Ausfuehrungsgesetze). Other
new codes and statutes also were adopted.

The Commercial Code antedated the Civil Code and came into
existence in 1861, to be adopted by all the German States in 1866.
The enactment of statutes on specific branches of law and the final
codification of the Civil Code, embodying and somewhat altering
much of the material of the older Commercial Code, made the recast-
ing of the Commercial Code necessary. This was accomplished b
the enactment of the code on May 10, 1897, to go into effect simul-
taneously with the Civil Code on January 1, 1900.

ADMINISTRATION OF CIVIL AND COMMERCIAL LAW

In the administration of its law Germany has carried over the
distinction between merchants and nonmerchants and between com-
mercial and noncommercial’ transactions, and this fact must be re-
membered and kept distinctly in mind today in coming to a deter-
mination with regard to any particular case throughout the whole *
of German law.

. The relation of the two codes is governed by article IT of the
introductory statute (Anhang) to the Commercial Code: “In com-

* Bankruptcy is the one field of German law where this distinction is pot mada.



4 TRADING UNDER THE LAWS OF GERMANY

mercial matters the provisions of the German Civil Code apply
insofar as there is no other provision in the [Commercial] Code or
this statute.” And conversely the Commercial Code contains the
rules relating to mercantile traders and mercantile transactions only
insofar as they differ from the general rules. :

_ Although the Commercial Code provides exclusively for regula-
tion of mercantile trade in the ordinary course of business of mer-
cantile traders, it embraces also transactions of other descriptions
entered into by them. So that acts of merchants will be presumed
(in the absence of proof to the contrary) to be mercantile; and any
transaction which, as far as one of the parties is concerned, is mer-
cantile is governed as regards both alike according to the Com-
mercial Code, its usages, customs, standards, and interest charges.*
. The general basic distinction between commercial and civil law is
maintained in the preparation and presentation of cases in court,
so that litigation involving mercantile transactions goes to the com-
mercial branch of the court and suits involving nonmercantile trans-
actions go to the civil branch. It is true that the distinction is not
carried to the extent of organizing different courts for the handling
of commercial and of civil cases nor of housing the courts in differ-
ent buildings. The cases are really administered by the same courts,
but by different parts thereof and by different judges; and the courts
themselves are differently constituted, in that the civil court is pre-
sided over by professional judges whereas the commercial court has
one professional judge and two merchant judges.®

Shuster suggests® to the investigator of German law not to be

satisfied to refer to provisions of the Civil Code and the Commercial
Code or other federal statute alone, but to ascertain also whether
the subject of the inquiry is one on which State law (including the
Ausfuehrungsgesetze of the particular State) contains supplemen-
tary provisions, whether any national customary law affects the
particular subject, and whether, in the event the subject is one which
may be affected by State law, any local customary law relating
thereto is in existence. :

PERSONS AS DEFINED IN GERMAN LAW
NATURAL PERSONS

“ Persons ” in German law are “entities with capacity for acting
as to things.” Under this definition individual entities are either
natural (singuli) or juristic (universitates) persons. The rights of
natural persons are inherent; those of juristic persons are acquired
by express conferring by the authority of the people.

As to natural persons, no distinction is made under German law
between foreigners and German citizens,” provided they have legal
competency. ’ . C -

¢ H.G.B. 343-347, 352. (For a list of the abbreviations used in footnotes throughout
bis monograph see p. xii.)
t 5 For ag e;)cellentp presentation_of the judicial system of Germany, see J. J. Coolf, i;l
No. 1 Judicial Review, 1889, and von Levinski in 3 Ill. Law Rev., 1910, pp. 193-202.
(See also * Judicial power,” at p. 202 of this present study.)

¢ See introduction to Principles of German Law.

TIn Germany dealings with certain classes are somewhat restricted, as. for examg)le.
with military persons, also officials, teachers, the clergy, and members of reigning houses.
(See B.G.B. 15, 411, 479,; E.G. 57-58.)
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For Germans, legal competency (Geschaftsfahigkeit) depends on
majority (21 years), although a minor over 18 may be declared of
age by the court. The exceptions to this are (a) persons mentally -
impaired, (b) minors under 7 without the consent of their legal
representatives, and (c) judicially declared incompetents for prodi-
gality, drunkenness, etc.® 7 :

For foreigners, those who in their own country would have the
richt to sue and be sued, contract, or otherwise engage in business
or enter relationships (that is, enjoy legal competency) are granted
equal privileges in Germany; and it naturally follows that such for-
eieners who become merchants in Germany—provided they subject
themselves to and comply with the duties of German merchants—
enjoy the same privileges as Germans. But a foreigner who under-
takes an action in Germany for which he lacks legal capacity, or
hossesses only limited capacity, under his national law is not bound
{)y such limitation except to the extent of his capacity under
German law.? Confirming this, article 55 of the civil practice act
declares: “A foreigner incapable of appearing individually as a
party to a suit in accordance with the laws of his national country
15 considered competent to appear, provided he has the necessary
capacity under the rules of the jurisdictional court.”

The only disability experienced by foreign individuals is that as
claimants they must furnish bond at the request of defendants
for court costs in some actions and that orders of arrest against them,
to keep them from leaving the jurisdiction, are more readily granted.

JURISTIC AND QUASI-JURISTIC PERSONS

As all other countries, Germany has not only laws regulating the
relations between natural persons but also laws with regard to legal
entities other than natural persons.

Where natural persons associate to secure certain benefits or ad-
vantages directly resulting from such combination and not obtain-
able by individual effort, whether in a business or other endeavor,
many legal problems arise, The most important of these are (1)
as to the right of the association to acquire, hold, and dispose of
property, (2) as to the rights of the individuals composing the asso-
ciation to bind it for their acts and commitments for 1its benefit,
(3) as to the rights of the individuals composing the group to with-
draw or otherwise dispose of their undivided shares in the associ-
ation property, and (4) as to the compensation from profits or the
contributions to make up losses to which the individual members
are entitled or obligated.

At first these questions were answered in the same manner as for
natural persons. The rights in the property and affairs of the asso-
ciation were personal to the individuals composing it, as were the
obligations,  With the increasing complexities of business and other
relationships the questions became correspondingly more involved,
and they could no longer be answered by placing the rights and
obligations on the individuals composing the group. The necessity-

SBGR 2
* Art. VII of the introductory act to the Civil Code.

175469—33——2
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for the creation of a fictitious entity on which to hang 1 these rights
and obligations became apparent; and since this entity was recog-
nized to be a legal fiction, a sanction, or the sponsorship of the law,
was required. The law having created it, the rules and regulations
governing its functions, its rights, and its liabilities were supplied
by the same agency. Thus the quasi-juristic person—the partnership
and the association—came into being.

But the regulations governing partnerships and loose associa-
tions never got away from the individuals who composed them, and
business required a legal entity which could assume all responsibility
and rights of association property and free the individuals from re-

. sponsibility, and which would continue after the individuals had
ceased to exist or distinct from them. Governments once again ex-
tended their authority to supply a new, strictly juristic person—the
company.

The actual workings of these entities—the partnership, the asso-
ciation, and the several types of companies—will be treated under
appropriate headings herein.

STATUS OF FOREIGN CORPORATIONS

Foreign corporations doing business in Germany through a branch
may attain ' legal status by registering such branch in accordance
with the provisions of sections 21 and 22 of the Civil Code.

This right of recognition is accorded to a branch of a foreign cor-
poration by article X of the introductory act to the Civil Code:“ Con-
cerning nonrecognized [nonregistered?] foreign associations
* * ¥ the provisions of the Civil Code as to partnership as well
as the provision of section 54, sentence 2, are applicable.” This in-
dicates that foreign corporations whose branches in Germany are
not registered have only the rights of partnerships, whereas their
branches which obtain recognition through registration acquire
actual juristic- personality.

As a matter of fact, however. there has been constant discussion
in Germany among lawyers and textwriters as to the nature and
extent of the recognition to be accorded branches of foreign cor-
porations. One side maintained that a corporation should. have
authority only -in the jurisdiction in which it applied for and ob-
tained same. The other side maintained that the corporation having
legally obtained authority elsewhere should have like authority for
its branch in Germany as well, in exactly the same way that a for-
eign private person would have it. The question was finally de-
cided by a judicial interpretation of article X,'® whereby it was held
that this article was not meant to include foreign business corpora-
tions. As a result of this ruling, branches of foreign business cor-
porations now possess full rights of juristic capacity from the
moment of creation.'*

™ Even as to patural persons the necessity for creating a fictitious person to and upon
whom the rights-and obligations of a natural person could attach was early realized in
the case of an incompetent or a dead person. The estate of an incompetent or a dead
person is considered in law as a * person "—not a natural one, it is true, but a person,
nevertheless, who may have rights to things.

1 B.G.B. 23. ) .

= H G.B. 13. (See also * Registration of foreign companies” at p. 9 of this chapter.)

B ¢ Nag Aktienrecht,” by Dr. Rudolf Fischer, pp. 38-39. . A

1 Journal du Droite International Prive, 1905, p. 1038; and Michigan Law Review,
XXIX, No. 1, November 1930, p. 36. .
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Notwithstanding this interpretation, in practice the requirement
for registration still stands,'® and a foreign corporation desiring to
do business in Germany must first obtain recognition there. +

The situation is entirely different when a foreign corporation
organizes a German subsidiary. The German corporate subsidiary
is, naturally, organized, conducted, and regulated by German cor-
porate law.” (See discussion of German companies, pp. 21 to 57, fol-
lowing.)

MERCHANT TRADERS AND THEIR DUTIES

In German law “ merchant traders ” are those entities—individuals,
partnerships, associations, companies—that carry on a mercantile
trade having for its object one of the following kinds of business:

1. The production and resale of movable things (merchandise) or
negotiable instruments, irrespective of whether such merchandise
is resold without change or after being worked upon or altered in
some way; - _

2. The undertaking of work upon or alterations of merchandise
for others so long as such trade exceeds the limits of mere handicraft;

3. The undertaking of insurance for a premiumj;

4. The business of banker and money changer;

5. (a) The business of forwarding goods or the carriage of pas-
sengers by sea; (b) the business of carrier of goods; (¢) the con-
ducting of any undertaking for the carriage of passengers by land
or on inland waters; (d) the business of towage;

6. The business of commission merchant, forwarding agent, or
warehouseman ;

7. The business of mercantile agent or broker;

8. The business of publisher and all other businesses concerned
with book or art dealing; and

9. The business of printer, so long as it exceeds the limits of mere
handicraft.

. Any undertaking not mentioned above, which is carried on for the

purpose 6f trade and which requires a mercantile organization, is—
provided the undertaker’s trade name is entered in the mercantile
register—also a commercial trade, except that agriculture and for-
estry are not commercial unless the undertaker avails himself of his
right to enter his trade name in the mercantile register. Nor do
the rules of the Commercial Code apply to handicraftsmen or
persons whose business does not exceed the limits of a small trade
unless it is carried on in the form of a partnership or other business
agoregation.

‘The outstanding general duties of mercantile traders as just de-
fined are: :

(a) Registration in the public registry ;¢

(&) Installation of a uniform system of bookkeeping; *?

(¢) Preservation of books and correspondence;** and

(d) Other duties, such as rendering accounts as required by law,
the obligation to execute orders given by customers unless promptly
‘leclined, a special obligation concerning the custody of goods or

:]‘f:’-r?;al-;ﬂt Comparative Legislation, XIII, pt. 4, November 1931, pp. 218219,

¥ H.G.B. 3547,
B H.G.B. 44,
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securities intrusted, and the additional duty to inspect goods for
defect and to notify.®

These latter duties are required generally of mercantile traders.
They will be discussed under the individual headings—commission
merchants, brokers, etc.—in the main text of this study as the neces-
sity therefor arises. The first three are briefly reviewed below.

REGISTRATION REQUIREMENTS
THE MERCANTILE REGISTER

The Commercial Code makes it obligatory for individuals engaging
in business as a profession to register as merchants. Registration
is not required of merchants who conduct a small mercantile business;
it is, however, mandatory upon an aggregation of individuals who
come together to engage in business, in order that they may obtain
for the aggregation legal recognition upon which to base their right
to do business, to acquire, hold, and dispose of property, wares, and
merchandise, and to sue and be sued.

Registration takes place in the Handelsregister, a record under
the control of the courts kept by a secretary of the court, with def-
inite powers in regard thereto. It is open to public inspection, and
‘copies of specific parts can be obtained upon proof of the applicant’s
legitimate interest. The court may also be called upon to certify
the existence or nonexistence of certain entries therein. The court
must publish the register entries in toto (where not otherwise or-
dered by law) in the German Official Gazette (Reichsanzeiger) and
in at least one other paper.?°

The entries in the mercantile register acquire an effective pre-
sumption of accuracy, and persons will be estopped from objecting
to or contradicting such entries if, knowing them, they do not correct

inaccuracies.
NECESSARY FORMALITIES

TUnder the Commercial Code an individual merchant or a partner-
ship must file with the appropriate court of the district in which the
head establishment is located, for entry in the mercantile register,
(@) a statement of the mercantile trade name and (b) the address
of the head establishment,? together with (¢) a specimen signature
of the trade name for retention by the court. Similar registration
must be made in every other district in which the individual mer-
chant or the partnership has a branch establishment.??

In the case of a German corporate body the application must be
made by the board of directors (Vorstand) collectively and must
have annexed (a) a copy of the regulations of the corporate body
(bylaws) and () documents relating to the appointment of the
directors. The objects of the undertaking, the names and signatures
of the directors, and any special provisions contained in the regula-
tions as to the power of agency of the directors on behalf of the
corporate body or as to the period for which the undertaking is to
remain must likewise be included.

¥ H.G.B. 377.

» H.G.B. 8-10.

2 Which may be different from the principal place of business.
= H.G.B. 13.
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The regulations as to proper designation of mercantile trade names
for (a) a person without a partner, (b) an unlimited partnership,
(¢) a limited partnership, (d) a share company, (¢) a limited-lia-
bility company, and (f) a partnership limited by shares are carefully
set forth.® : o . .

Notice must be given and entry made in the mercantile register
of (a) any change in a firm name or in its ownership or a discon-
tinuance of its use, (3) adjudication in bankruptcy or the setting
aside, annulment, or revocation thereof, (¢) the names and signa-
tures of the liquidators and their powers, (d) removal of an estab-
lishment to a different place, and (¢) every other change of facts
required to be registered.? :

EFFECTS OF REGISTRATION

Such matriculation will only establish a presumption in favor
of the individual or aggregation so registered that he or it has
attained to the status of a merchant. It is rebuttable by actual
proof. The matriculation is as important to the merchant as to
third parties with whom he deals, for, although the third party is
thereby given an opportunity of ascertaining from the public record
the essential facts concerning the business of the merchant, such
other party is also bound to the provisions of the documents which
he may find in the registry.

The grant of authority as between a German principal and his
_agent 1s expressly limited by the registration thereof. But as
against third parties the agent’s power is as broad as the ordinary
powers implied by German law to an agent of that type, regardless
of the limitations thereupon in the registry if the third party did
not know of them.

Documents and information required to be registered and not
registered are not binding on third parties. But third parties may
avail themselves of the facts or provisions of these documents as
-evidence or to enable them to sue the original parties. On the other
hand, facts registered and published can be used against a third
{)arty unless he can prove that he neither knew nor should have
known thereof.

REGISTRATION OF FOREIGN COMPANIES

TUntil recently the German courts have held that article X of the
introductory act to the Civil Code refers to foreign companies which
desire to establish business of a commercial or industrial nature or
branches for the carryving on of such business in Germany. This
article X provides: “An association belonging to a foreign state,
having a legal status under its laws and unable to obtain the legal
status in this country, except in accordance with the provisions of
sections 21 and 22 of the Civil Code, is regarded as having legal
status when the same is recognized by resolution of the Kederal
Council.” 2¢

Under this article, taken in connection with section 23 of the Civil
Code, in order to make such an application for registration and rec-

~ ®HGB, 18 24, 30, * H.G.B. 15.
* .G, 31-34. ™ Nee also HG.B. 13, 20.
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ognition the foreign company must supply a certified copy of its
certificate of incorporation and of its bylaws and the minutes of
certain specific actions taken by its stockholders and board of direc-
tors, especially of such minutes as refer to the granting of a power
of attorney to a representative of the corporation empowering him
to apply for recognition in Germany. This power of attorney should
be annexed to the application. All the documents must be legalized
by the German consul. A certificate of the secretary of state of the
state where the company has its original domicile, to the effect that
the company has been legally constituted there and is still in exist-
ence, should also be filed, with a certificate of the German consul
authenticating same. The company is then ready to be recognized,
and thereafter its business in Germany is conducted with the same
duties and obligations as an ordinary German share company.

If a branch 1s organized within 2 years of the date upon which
the company was originally registered, then additional information
must be submitted.?’

A foreign corporation having a branch in Germany must submit
its annual balance sheet to the president of the provincial adminis-
tration, and a copy must be filed with the mercantile registry at the
same time. The balance sheet must also be published in the Official
Gazette and, if so ordered, in other newspapers; certified copies
of the minutes of the general meetings, changes in the personnel of
the officers, and changes in the bylaws must be filed in the mercantile
registry.2®
7 BOOKKEEPING REQUIREMENTS

Every mercantile trader must (e¢) keep books of account from
which business done and disposition of capital are apparent; (d)
upon opening of the business and annually thereafter prepare a
statement, signed by all the general members, of immovable prop-
erty, debts due to and by the business, cash on hand, and other assets,
and a balance sheet showing assets and liabilities.?

The books must be so kept that any expert can understand there-
from the business transactions and the financial situation. Share
companies, limited-liability companies, and partnerships with share
capital must use double-entry bookkeeping.

The entries in such books must be in a living language, with values
in German currency. The books must be bound and the pages num-
bered consecutively; blank spaces must not be left on pages, nor may
pages be torn out. The original contents of an entry must not be
erased or rendered illegible.?®

IMPORTANCE OF KEEPING BOOKS

Fulfillment of the obligation to keep books insures that such trade
books are admissible as evidence in litigation. If and to what ex-
tent they have evidentiary value depends on the free judicial inter-
pretation of the entries therein and the methods of keeping such
books. Unimportant irregularities do not necessarily weaken the

 H.G.B. 199, 201. : .

% Special Circular No. 332 of the Division of Commercial Laws, Bureau" of Foreign
and Domestic Commerce, Washington, entitled * Company Law in Germany.

» H.G.B. 38-39.

®» H.G.B. 40, 43.
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evidentiary value, but the general credit to which such books are
entitled depends somewhat on the manner in which they have been
kept. . o _ {

}n litigation between two merchants, if both have kept their books
in accordance with the law and the entries appearing on the books
of one merchant conflict with those contained in the books of the
other, then the judge of the court is by law given the right and
discretion to decide the issue between such books by taking into
consideration other kinds of proof which may be submitted. If,
however, only one of the merchants has kept books, his books will
be taken as evidence of the transaction in litigation, unless the other
party can excuse his default. .

A merchant is bound by the entries contained in his books and
may not impeach, explain, or contradict such evidence. When an
opposing party seeks to introduce evidence from the books of his
adversary, he is bound by all the entries contained in those books,
even though they may be unfavorable to him.

Small traders are not under obligation to keep books, nor are
persons with only apparent mercantile capacity; but if a person
conducts a business through another (for example, his wife), he is
bound to keep books. Inability to keep books is no excuse.

In partnerships, all the partners are liable for the keeping of the
books; in companies, all the directors (Vorstand). Agreements by
which one of several partners or directors is to keep the books do not
relieve the others from their responsibility in this regard.

Culpable failure-to comply with the obligation of merchants to
keep books is penalized in the event of bankruptcy or suspension of
payment, as is also the keeping of books in a manner not in accord-
ance with law or so that confusion will arise from the entries.

Although a merchant or a partner or a director is personally
responsible for the keeping of the books of his business in accordance
with law and the principles of good bookkeeping, he need not him-
self make.the entries but may delegate this task to another, pro-
vided he from time to time sees that this person does so correctly
and, upon such examination, he signs the entries. .

INSPECTION AND EXHIBITION OF BOOKS

_In the course of an action in court, the judge, upon application of
either party, may order the production of the mercantile books of
any party to the action. If and when the books are produced, their
contents must be inspected with the assistance of the parties, but only
to the extent necessary to the point at issue. In appropriate cases
an extract may be taken from the books. The other contents of
books produced under a court order should be exhibited to the court,
but only to the extent necessary to prove that all the books of the
party producing them have been kept in proper manner.

The discretion of the court decides the question whether the books
are to be produced or not; but books are, as a rule, ordered to be
produced only when the accuracy of certain allegations can be proven
thereby, and not merely to give the other party a chance, by the
inspection of the books, to put forward additional allegations.
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If a party fails to comply with an order for producing books, he
must take the discovery oath. If he fails to make such oath, the
other party may produce copies of entries which will be binding,
and any other proofs adduced by the other side will also be consid-
- ered binding.** '

PRESERVATION OF BOOKS AND CORRESPONDENCE

Mercantile traders must retain their books until the expiration
of 10 years from the date of the last entry therein, and the same
rule applies to inventories and balance sheets and to business letters
‘received, copies of letters sent out, and telegrams, all of which must
be kept in chronological order and with reference to some proper
method of filing.*

The obligation to keep books and to preserve documents devolves
upon a person who acquires a business with its books and papers.
‘It also extends longer than the owner’s mercantile capacity, or his
life in the business, or the life of the business; and it extends to
his heirs, even though the heirs do not continue the business.

a7.P.0. 426-427.
% H.G.B. 44,



IL. PARTNERSHIPS AND ASSOCIATIONS
UNLIMITED PARTNERSHIPS'’

A partnership under German law is not regarded as a legal entity
nor a corporate body distinct from the persons comprising it. The
firm property belongs to the partners but—not in separate shares—
only 1n joint ownership, so that each partner becomes a joint owner
of the whole but not real owner of any particular portion. He is
not entitled to demand distribution without the assent of the others,
nor is he at liberty to dispose of his share, although a creditor may
take his undivided share 1n pledge.?

The fact that a mercantile partnership has a distinct firm name,
however, indicates that a partnership has certain rights and quali-
fications with regard thereto and that for certain things it operates
as an identity in that it can carry on business under the firm name
and obtain domicile, acquire, hold, and alienate property, and sue
and be sued as such.®

FORMATION—FIRM NAME

Notice of the creation of a partnership must be inserted in the
mercantile register of the court within whose jurisdiction the firm
is to be domiciled, setting forth (a) the name, first name, business
description, and place of residence of each partner; () the trade
name and the place of business of the partnership; and (¢) the date
of the commencement of the partnership. It must be made by all
the members of the firm; and the partners who are to act for the
firm must send in their signatures to the court. If the firm name is
changed, the domicile removed, a new partner admitted, bankruptcy
commeniced or disposed of in some manner, or in the event of dissolu-
tion or liquidation, the pertinent facts must be notified for registra-
tion by all the partners.

The trade name of an unlimited partnership must include either
the name of at least one partner, with an addition indicating the
existence of the partnership, or the names of all the partners. The
nanes of persons other than full partners may not be inserted in the
trade name of either an unlimited or a limited partnership.* The
effect of this limitation is to safeguard third parties who might be
drawn into dealings with a partnership under a mistaken belief
induced by the inclusion of a name not in the partnership or playing
only an unimportant part therein. A person who allows his name
to be included in a firm name thereby subjects himself to unlimited
liability upon all the obligations of the firm. -

! This subject is covered for commercial businesses in the Commercial Code, sections
105 to 177 &0 far as these sections do not provide to the contrary the rules of the
Civil Code, sectious 703 to 740, also apply. v

*B.G.B. 71~ ; HG.B. 155, (For a list of the abbreviations used in footnotes throughout
this moenograph, see p. xii.) -

sHG R, 124,

‘H.GDB. 19,

13
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LIABILITY OF THE PARTNERS

The relationship of the partners to one another depends absolutely
upon the contract of partnership, which must be recorded, together
with all modifying instruments. These limit and determine the
partners’ rights.and obligations as between themselves® subject,
however, to the provisions of the Commercial and Civil Codes. All
Limitations to be effective against third parties must be recorded.

All the members of an unlimited partnership are jointly and sev-
erally liable for the obligations incurred by the firm to the extent of
their entire personal estates. Any agreement to the contrary is
inoperative against third parties. Even a new partner joining is
liable for the obligations of the partnership previously incurred, as
is alco a retiring partner to the date of his withdrawal. Any credi-
tor of the partnership may sue any partner instead of the firm if
he so desires, but he may not, conversely, sue the firm for the obliga-
tion of a partner.*

The contributions of the partners must be equal in value and ma

be paid in services or money or otherwise; and when once so paidv,
no partner can be compelled to contribute further to the firm’s
assets, even to make up losses, except when a deficit arises on disso-
lution, in which event the partners are called upon to contribute
according to their investment and, if any cannot pay, the others are
liable for his share as well.”
- A partner is held to the same care for the business of the partner-
ship as he shows toward his own;® he is, however, responsible for
gross negligence even though he is grossly negligent in regard to the
conduct of his own business.

A partner acting on behalf of the partnership is entitled to reim-
bursement of outlays he considers necessary and also for losses he
sustains as a result of transacting the business.

Claims against a partner arising out of the partnership liability
become barred in 5 years from the date of the dissolution of the
partnership or the retirement or expulsion of such partner; but if
a creditor’s claim does not fall due until after that time, the period
begins on the date his claim falls due.?

- MANAGEMENT OF UNLIMITED PARTNERSHIP

Every full partner has the implied power of agency to act on

behalf of the partnership, but care must be taken when dealing with
a partnership to see that this implied power has not been entirely
cut off from some of the partners by the agreement of association
and the registration thereof.
- The affairs of a nonmercantile partnership are, in the absence of
specific agreement to the contrary, to be conducted by either or any
of the partners, but always with the consent of all: whereas the
management and right of representation in a mercantile partnership
is intrusted to those partners mentioned in the contract, and they
have the sole right of management.

Such representative power is much stronger than that of an
ordinary agent or procurist and extends to judicial and extrajudicial

SH.G.B. 109. YB.G.B. 707, 735. *H.G.B. 159.
*H.G.B. 128, 130. $B.G.B. 708.
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business and all acts in law, including the alienation and pledging of
real estate and the granting and recall of power of attorney; and
any limitation thereupon is inoperative against third parties. This
power can be withdrawn for cogent reasons upon application to
and order from a court.’? .

If an authorized partner requests another to abstain from a par-
ticular transaction, the request must be complied with. _

SEPARATE BUSINESS—PROFITS AND LOSSES

No partner is entitled, without the consent of the others, to transact
for his own account business of the same description as that handled
by his concern or to become full partner in another mercantile firm
which does business of a similar kind; but he is presumed to have
such permission if this connection was known to the partners at
the time of the formation of the partnership and no demand was
made that he discontinue.'t

The books of the partnership must be balanced at the end of every
vear and the profits and losses apportioned among the partners and
entered to their accounts. Profits to the aggregate amount of 4
percent of the capital may be distributed among the partners in
proportion to their interest in the firm; if the profits amount to
more than 4 percent, such additional sum may be distributed as
will not injure the business.’®

TRANSFER OF INTEREST—DISSOLUTION

The transfer of an interest in an unlimited partnership is extremely
. difficult as a practical matter. The consent of all the other partners
is naturally a prerequisite to the transfer; and when it is considered
that the replacing of a partner entails the giving to the new partner
the right to discharge administrative duties as well as the power to
represent the firm, the consent of the other partners may be some-
what difficult to obtain. It must be remembered, too, that in admit-
ting the new partner his financial ability to respond to the obligations
of the firm must also be substituted for the responsibility of the out-
going partner.* The outgoing partner, however, is obligated for
a period of 5 years after his withdrawal from the firm for all
obligations of the partnership contracted prior to his withdrawal.

Dissolution of a partnership is effected (a) by the passing of the
time for which it was entered into, (b) by resolution of the partners,
(c) by commencement of bankruptcy against the partnership or any
full partner, (d) by the death of a partner (trustee takes the place
of such_partner),* or (¢) by notice of a partner to terminate it,
enforced by judicial decree.

LIMITED PARTNERSHIPS

A limited partnership arises when one or more of the partners
agrees to contribute a fixed sum, to which amount his liability is lim-

¥ H.G.RB, 126-127,

1 H.G.B. 112,

B BG.B.721; H.G.B. 120-122,

1n the transfer of the interest of a limited partner there would not be such serious

o;ii;;(;nn;:. but even in that case the conseut of the other partners would have to be
O lead,

“ H.G.B. 146.
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ited and the other partners are subject to unlimited liability.'* The
general law of partnership applies insofar as sections 161 to 177 of
the Commercial Code do not provide otherwise.

As in an unlimited partnership, the limited-partner relationship
is created by and depends upon the contract of association, which
must be notified to the mercantile registry and should contain,
besides the requisites of an unlimited partnership, (a) the signatures
of the limited partners and (5) the amount of the agreed contribu-
tion of each of them to the partnership capital.t®

The trade name of a limited partnership must include the name
of at least one of the general partners, with an addition indicating
the existence of a limited partnership. The names of persons not
full partners may not be included.”

The contribution of a limited partner must be expressed in money
but need not be paid in money; when it is not paid in money, the
limited partner is discharged from further liability for contribu-
tion as against partnership creditors only insofar as the actual
value of the property given to the partnership by him corresponds
to the amount he agreed to contribute. The limited partner may
be called upon at any time to contribute that part of the agreed
amount of his contribution still remaining unpaid. If a limited
partner receive a distribution of profits in any year, he cannot be
called upon to pay such amount back to make up the firm’s capital
if in later years a loss is sustained.'®

Claims against a partner arising out of the partnership liability
become barred in 5 years from the date of the dissolution of the
partnership or the retirement or expulsion of such partner; but if
a creditor’s claim does not fall due until after that time, the period
begins on the date his claim falls due.

Limited partners are excluded from the conduct of the partner-
ship business. They do not have the right to forbid any trans-
action being entered into by authorized partners; but they do have
the right to receive a copy of the annual balance sheet and to test its
correctness by inspectién of the books of the firm.

* The death of a limited partner does not bring about a dissolu-
tion of the partnership.'®

SILENT PARTNERSHIPS

. 'The silent partnership (stille Gesellschaft) owes its general set-up
to the exigencies and prejudices of conducting business in the Mid-
dle Ages, during which period this form of mercantile organization
came into being and obtained recognition. Many persons had funds
for investment but lacked the inclination or the ability to conduct
an enterprise of their own; and, too, the engaging in business was
looked upon with disfavor. They desired, and required, compensa-
tion for the use of their money, but were hampered, by the strict
_usury laws of the time, in exacting for their capital investments
payments that could be considered an adequate return. The silent

Ren i
.G.B. 162, . .
uH.GB. 19. If the pame of a limited partner does appear in tbe firmr name, he
be(;gmes gab}% qas a full partner.

» H.G.B. 177.
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wartnership provided the opportunity sought, because it gave to
the investor as compensation a portion of the profits of the business.

It also gave to the merchant with insufficient capital a means for

financing his business needs.

FORMATION—FIRM NAME

Any person desiring to contribute ** property to a business in
which a mercantile trade is carried on by another may do so by
making his contribution the property of the owner of such business.
Thereafter the owner alone acquires rights and incurs obligations
with respect to such contribution in the same manner as he does
with regard to his own property in the business.? :

To effectuate an arrangement of this kind the parties must enter
into a memorandum of association (in the same manner as in an
ordinary partnership) regulated by the provisions of the Civil
Code.??

A mercantile trader who carries on a business with a dormant
partner must use as his trade name his surname and at least one of
his first names without abbreviation and with no addition (except
to differentiate him from another of the same name) which would
make it appear that he is trading in a partnership or which would
otherwise be calculated to give a misleading impression that he is
trading otherwise than by and for himself. This trade name must
be notified to the mercantile register in the district in which the head
office of the business is located and in all places where branches are
established.?® -~

LIABILITY OF THE PARTNERS

The most important item in a silent partnership is the liability
to be assumed by the dormant partner and his share of the profits
or losses.  In the absence of express stipulation in the memorandum
of association, the dormant partner shares in both profits and losses
in a propartion which is reasonable according to the circumstances.
If only the dormant partner's share of the profits is fixed, he is
impliedly responsible for the losses to the same extent; and
conversely.?

As a general rule, however, it is provided in the memorandum
of association that he share in the losses as well as the profits; but
the dormant partner may be freed from any liability for losses by
the memorandum. This latter provision is possible even as against
third parties,” because the dormant partnership is conducted in the
name of the owner alone, without any change in the registered form
of the business, and no representations are made that anyone other

* It is not necessary that the property should be actually turned over at once It is
€nsush that it be placed at the disposal of the owner of thg business (Imp. C.C. vol. 54,
p. uN0). The dormant partner is liable, however, for his contribution as thouzh he had
*old it ro the business (B.G.B. 445, 493). Such contribution may consist of an advance
:fr\’im‘"al made up of cash, things, rights, or other objects of value, but not mere

g COeN,

241G B, R25,

=R G.RB. T05.

2 1.G.B. 18, 20-30,

S RGR, T2

= The rights of third parties are not prejudiced when an owner enters into
<hi a dormant
mqnvyﬁnp. They are actually strengthened, in that the assets of the owner in hias
business nre enlarged to the extent of the cuntribution, without the assumption of any
Juiditivial obiigation by bim exvept for a charge against the profits. ’

¢
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than the owner is interested in the business.?* The dormant partner
cannot be called upon to increase his contribution or to return profits
already paid him unless the accounts were erroneous and the pay-
ment unjustified.?’

MANAGEMENT OF SILENT PARTNERSHIP

In the absence of express stipulation, the management of the busi-
ness is continued by the owner, and the dormant partner is entitled
onli to insist that the business shall be carried on properly; but the
authority to manage the business can be granted to the dormant
partner by the memorandum of association, contract of employment,
or power of attorney.?®

Each partner is required to display, in the performance of the
obhﬁations resting upon him, the same care he is accustomed to use
in the conduct of his private affairs, and he will be liable for gross
negligence.? .
SEPARATE BUSINESS—PROFITS AND LOSSES

The owner of the business may enter into other dormant partner-
ships unless this is forbidden in the memorandum of association ; but
he may not engage in a rival business.** The dormant partner, how-
ever, may do so.

At the close of every business year a profit and loss account must
be drawn up and the dormant partner’s share in the profits paid to
him. He may demand a copy of the annual balance sheet and test
its correctness by an inspection of the books; and if this privilege is
not granted to him, he may enforce his right by court process unless
the memorandum of association provides otherwise. Any provision
limiting this right is ineffective where there is reason to believe that
the business has been dishonestly conducted.®

TRANSFER OF INTEREST—DISSOLUTION

While the dormant partnership continues, the owner of the busi-
ness may not transfer his interest to another without consent; but
this prohibition does not apply to a claim for a share in the profits
or what may be found due to either partner upon the winding up
of the business®* - - -

A dormant partnership is terminated (a) by the lapse of the time
for which it was entered into, (&) by agreement of the parties. (¢)
by the death of the owner of the business unless there is a provision
to the contrary, (d) by the bankruptcy of either party, (e) by six
months’ notice given by either party before the end of any business
year to terminate it at the end thereof or like notice given by the
creditor of any partner, (f) immediately for cogent reasons, or (7)
by the object for which the partnership was formed being attained
or found to be impossible of attainment. It is not terminated by
the death of the dormant partner.*

337: B.G.B. 812-814,
. 17-}1—175; Imp. C.C. vol. 31, p. 39,
277.

. 157,
. _:;13_;1338; B.G.B. 716.
. 723, 726-728; H.G.B. 152-133, 339.
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Upon dissolution of the business-the owner must proceed with
the distribution of assets and pay to the dormant partner his share
in cash. The latter can enforce this right to payment only after
the period for making up the accounts has expired, and then only
by suit for what is due him (if he is able to prove the amount)
or for an accounting and payment thereupon according to the
provisions of section 254 of the civil practice act.®*

In the event that bankruptcy is commenced against the owner of
the business, the dormant partner may prove his claim as a creditor
for the amount of his-contribution to the business, but only to the
extent that such amount exceeds the share of the losses with which
he is chargeable. If he is in arrears, however, in the payment of
his contribution or any part of it, the trustee can enforce payment
in an amount sufficient to cover his share of the losses.®®

Any payment to the dormant partner within the year preceding
the declaration of bankruptcy by or against the owner of the busi-
ness (other than upon a distribution of profits properly made) is
subject to impeachment proceedings by the trustee in bankruptcy
for its recovery.®®

: - ASSOCIATIONS

RECOGNIZED ASSOCIATIONS

Associations in Germany may be commercial or noncommercial.
A further distinction is made between the associations themselves—
those registered and recognized (Vereine) and those not registered
“and not recognized (Gesellschaeften).?
Recognized noncommercial associations obtain legal status® by

" inscription in a register of associations in the court of first instance
(Amtsgericht) having jurisdiction, whereas recognized commercial
associations obtain legal status through confirmation by the State
where the association is located, in cases where there are no special
provisions of the Federal law.®?* They are juristic persons.

Recognized commercial associations have their situs where ths
Elace of management is located. They have constitutions, and they
ave governing bodies (composed of several members) which rep-
resent them in court and in business relations, with powers defined
by their bylaws—which powers and limitations are effective against
third parties.s

Tle governing body is appointed by resolution at a meeting of
the members of the association. Affairs of the association not within
the powers of the governing body are regulated by resolutions passed
at the regular meetings, on due notice, by a majority of the members
or by agreement of all the members in writing. A change in the
Lyvlaws of the association requires the assent of two thirds of all
the members, and a change in its purposes requires the assent of all.
Such change in the bylaws or purposes of the association requires

™ [1.G.R. 340.

= H.G.B. 341,

= G130 342,

® RG.B, 21-22,

= A registered association obtains its rights and obligntes itselr in accordance with
fections L3 to TY of the Civil Code, which rights include the right to sue and be sued as
an Asswciation,

»RBG.B, 23

* B.G.I3. 24-26.
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confirmation by the Federal Council or the State which conferred
legral status.m

Dissolution requires a three-fourths majority vote of all members.
But it is also possible to effect dissolution by law (a) when the reso-
lutions or acts of the governing body are unlawful or (#) when the
association operates without the scope of its avowed purposes. When
an association is dissolved, its property vests in the persons desig-
nated in its bylaws or equally in all the members. A liquidation
must be made by the managing body after public notice, and all of
the members of the board must concur in every step. Distribution
on liquidation cannot be made until one year from the time of
notice.**

Such an association also loses its status if it is adjudged bankrupt.
If the managing board delay in the application for bankruptcy, the
members of the board will be held hable as co-debtors with the
association.*?

: NONRECOGNIZED ASSOCIATIONS

Nonregistered associations are not recognized as legal entities,
although they have come to possess a sort of recognition and their
members enjoy certain rights and are oblizated to certain duties
somewhat parallel to those of partners. They can be sued but can-
not sue, and judgment against them is enforceable against their
property. In transactions in the name of the association with a
third party, the person acting for the association is personally liable;
and if more than one acts, they are jointly and severally liable**

Classed with nonrecognized associations, because the limitations
upon their rights and privileges are similar to those imposed upon
nonregistered German associations, are those branches of foreigm
companies which do not fulfill the requirements for obtaining legal
status in Germany. (See, however, discussion on pp. 6 and 9.)

“BGB. 27, 33-34. “RGB. 42
«B.G.B. 41, 4344, 5L “ZP.0. 735-736; see also B.G.B. 703.



III. COMPANIES
SHARE COMPANIES

The German share company, or Aktiengesellschaft, corresponds
in its essential elements to the private corporation in the United
States more closely than does the German limited-liability company.
(The points of difference between the two types of German com--
panies are summarized on pp. 54 and 55.) .

The share company has a common fund or capital, contributed
by shareholders and available for the purposes of the company.

It has a firm name and juristic personality under which it acquires,
holds, and disposes.of property, conducts its business, and can sue
and be sued.* 4

It has shares which are issued to subscribers according to the
amounts of their subscriptions and which fix the proportionate in-
terests of the subscribers in its capital. The holders of its shares
are not entitled to any part of its property (except in the event of
liquidation), but only to an interest in its net profits as shown on
the annual balance sheet. They may dispose of such shares in the
absence of provisions to the contrary. Shareholders are subject to
liability for the acts of the corporation only to the amount of their
fully paid subscriptions to capital.?

It has a business which is.conducted by a board of directors (Vor-.
stand), whose acts are supervised by a board of supervisors
(Aufsichtsrat). Neither the directors nor the supervisors are per-
sonally liable so long as they act properly in the interest of the
company and in its name according to the law, the provisions of
the charter, and the resolutions of the shareholders.

It is presumed to be a full mercantile company, but its business is
commercial only when it carries on some mercantile trade.®

Its duration usually is fixed by its charter * and is not affected by
the duration of the lives of those who organized it.

FORMATION
MEMORANDUM OF ABSSOCIATION (CHARTER)

For the formation of a German share company not less than five
organizers are necessary. They may be natural persons, partner-
ships, or other companies, domestic or foreign, or the representatives
of any of them so long as they have the power to bind those they
represent. They may even be straw men.*

* H.G.B. 20, 210. (For a list of the abbreviations used in footnotes throughout this
monograph <re p. xil.)
P H G211
*H.G.B. 6, 210, 343-344.
*H.G.B. 292 4
$ After the company has come into existence, everyone is estopped from alleging that
the acceptance of shares was only apparent or by mistake, fraud, or duress. Tbe
parties who bave accepted the shares are liable as shareholders thereafter. Whether
the founders accept the shares for themselves or for others is immaterial. Even straw
men who accept the shares are heid to be founders and sssume all the rights and
- vbligations of such upon the shares which they accept.

175469—33——3 21
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They draw up a memorandum of association (Satzung) subject to
the provisions of the Civil Code ® dealing with associations, and this
must be certified by notarial or judicial act.

The memorandum of association or charter must specifically set
forth (a) the name and domicile of the company, () its objects,
(¢) the methods of appointing and constituting the board of direc-
tors, (d) the way in which general meetings may be called, (e) the
form in which public notices are to be given by the company, and
(f) the amount and type of shares subscribed.”

If the subscriptions are paid otherwise than in money, the charter
must set forth the facts upon which the value fixed to cover such
subscriptions or property was based. It must also show business
already done for the company with a view to gain and the prices
paid for stock of other companies. Where a business is to be trans-
ferred to the company, the results of its operations during the last
2 years must also be shown.?

The charter constitutes an agreement between the founders and
the shareholders, and every deviation or change not expressly set
forth therein is invalid against the company. The founders may
themselves become responsible to claimants for other representations
made to induce them to purchase shares. Every special right
granted to particular shares also must appear in the memorandum
of association, and likewise the different rights of different classes
of shares, especially as to the division of profits and distribution
of the company property.®

If the charter does not mention the above essential provisions,
any shareholder, director, or supervisor may ask the court to issue
a writ to declare the company a nullity; but certain defects may be
rectified by the resolution of a general meeting summoned by public
notice in the journals in which the notices of the company must
appear.’®

FIRM NAME

The trade or firm name of a share company usually bears a refer-
ence to the object of the undertaking but must in every case include
the designation “Aktiengesellschaft ” (or the abbreviation “A.G.”).
The directors must furnish (to the court in the district of its domi-
cile) a statement of the name and the address of the head establish-
ment for entry in the mercantile register.’* )

“ Every new trade name must be clearly differentiated ** from all
trade names already existing at the same place or in the same com-
munal district and entered in the mercantile register. * * * If
in a place or communal district where it is desired to institute a
branch establishment the same trade name has already been regis-
tered, an addition * * * must be introduced into the trade name

registered for the branch establishment.” **

¢ B.G.B. 705.
TH.G.R. 152, 185.
8 H.G.B. 191,
* H.G.B. 185-186.

10 (xg 339—;510

u 4 a2

"gﬁ(g' trade name when registered becomes the exclusive right of the company. It
cannot be adopted by another. * Clearly differentiated ” is interpreted to mean difference
in language and sound so distinctive that it is apparent with ordinary attention

(R.G. vol. 20, p. 72).
B H.G.B. 30.
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DOMICILE

The fixing of the domicile of a share company is necessary to
establish the place at which it may sue and be sued. The domicile
as given in the charter is the “seat” of the company** and 1is
regarded as the seat of the chief establishment of the company even
though it has in fact no establishment there. All other establish-
ments of the company are considered branches. If there are inde-
pendent branches, the company may also sue and be sued at these
other locations—but only in connection with business transacted
there. : . ,

If the charter provides otherwise, general meetings of the share-
holders need not necessarily be held at the domicile of the company.
They may even be held in foreign countries. The required publica-
tion of notices, however, must take place at the domicile.

DURATION

There is no specific limitation upon the life (Zeitdauer) of a com-
any. Since the code provides that the dissolution of a company
1s eflected “ by the lapse of the time for which it was formed *° the
duration of a company must, by implication, be fixed for a definite
period.  (Ninety-nine years has been used.) When fixed by the
charter, it must be registered.'®
The duration of a corporation can be extended in the same man-
ner as other alterations in the charter are effected. Because its
change or extension may defeat shareholders’ rights to a propor-
" tionate distribution on liquidation, however, such action requires the
consent of all the shareholders, unless otherwise provided.

SUBSCRIPTION TO SHARES

The founders may take all the shares, in which case they must
constitute the first board of directors (Vorstand) and the first board
of supervisors (Aufsichtsrat). This procedure is known as “ Simul-
tangruendung,” ¥

FFormerly the founders were not compelled to subscribe for all the
shares, but the remainder could be subscribed to by the publie, before
the association could be actually formed.’* A general meeting was
then necessary to elect the directors and supervisors, and thereafter
the court called a second general meeting to adopt the resolutions
for the formation of the company.* This form of incorporation was
known as ** Successivgruendung.” These provisions were removed by
the amendments of September 19, 1931 (Verordnung des Reichsprae-
sidenten ueber Aktienrecht us.w.), published in Reichsgesetzblatt
No. 63 of 1931, pages 493 to 501.2°

EXAMINATION AND REPORT

All the members of the Vorstand and of the Aufsichtsrat ** must
~ examine all steps leading to the formation of the company as to (a)

1 1.G.B. 189,

¥ G, 22,

LGB, 33, 198,

WILG.B. 190,

* LGB 180

*HGH.1us

* ¥ubsequent roferences in this chapter to “ recent amendments ™ are to this law.

A Where oue of these has g special interest in the formation of the company, someone
chosen by a body officially representing the commercial profession or the court of
dowicile of the proposed corporation must act as examiner for him (H.G.B. 192).
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accuracy and completeness of the statements made by the founders
regarding offers to subscribe and contributions to capital,”* (5) the
particulars set forth in the memorandum of association, (c) the
prices paid for property and the previous transactions which led to
the acquisition of property by the company, and (d) whether there
is doubt as to the adequacy of the amounts set apart to represent
what has been contributed or taken over by the company.?

The results of the examination must be reported in writing, copies
furnished to commercial organizations, and the original held open
to public inspection.

If upon examination differences of opinion arise between the
_official examiners (see footnote 21, p. 23) and the founders, the com-
.mercial body which appointed the official examiners decides. The
certificate of examination must not be issued until the founders and
the examiners agree or the founders accept the decision of the
commercial body which appointed the examiners.?*

NOTIFICATION TO THE COURT

All the founders, Vorstand, and Aufsichtsrat are required to no-
tify the court of the district within which the company has its prin-
cipal domicile of its formation, that such fact may be registered in
the mercantile register.
~ The notice must be accompanied by ?® (g) the memorandum of
association, including a statement of the kind of shares to be issued
and the amounts which the founders will take; () if money is not
to be paid for the shares, the contracts by which the amount of
compensation is fixed and all other contracts and arrangements
already carried out to effectuate such contracts, together with costs
to the company for its formation and fees paid therefor, their char-
acter, and to whom paid; (¢) the documents relating to the appoint-
ment of the Vorstand and the Aufsichtsrat; (d) the report of the
findings and the results of the examination by the Vorstand and the
Aufsichtsrat, together with the documents upon which such exam-
inations are based and, where the examination was made by official
examiners, proof that a copy of their findings has been sent to the
commercial chamber which appointed them; (e} where the objects
of the undertaking require the authorization of Federal States. the
certificates of such authorization; and (f) the signatures of ail the
members of the Vorstand for registry with the court.

The notification must also set forth that the amount represented
by subscriptions upon shares has been paid in cash and is now in
the control of the directors 2¢ except where payment in another way

= Ag the old German law required that, where a contribution was made to ihe
capital of the company other than money, a special examination be made and the
results thereof published, the founders of a company often mule their initial contribu-
tions in cash and thereafter substituted the contribution other than money, becanse
the old law did not require subsequent contributions to be subjected to special cxam-
jnation. Under recent enactments every contribution to the capital of a share company
other than money now requires a special examination, and the validity of any subsequent
contribution other than money depends upon the consent of a general mecting, and the
yequirements for examination, report, notification to the court, registration in the
mercantile register, and publication thereof must be fulfilled.

= H.G.B.

» H.G.B. 194, i i

= The documents must be the originals or certified copies.

= Under the old law the 25 percent was deposited but later withdrawn; this i3 no
longer permitted. The entire sum must now be put definitely at the disposul of the
Vorstand and retained by it as part of the company capital.
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is fixed. The issue value of the shares and the amount paid in cash
for each of them must also be given. At least one fourth of its
nominal value must be paid on each share. When the shares are to
be issued at a premium, the 25 percent must be paid on the total.*”

Recently power was .given to the courts to refuse registration,
especially if the examination report is unsatisfactory.

REGISTRATION

After the notification to the court the directors must apply for:
registration of the company in the mercantile register at its domi-
cile. For this purpose certified copies of the memorandum of asso-
ciation and the other documents must be filed. Registration must.
also be effected wherever branches of the company are formed.?

In registering a company the firm name and seat of the company,
the objects of the undertaking, the amount of capital, the date on
which the charter was concluded, and the names of the members of
the Vorstand must be given; and if the charter contains special
clanses concerning the declaration of the company or the powers
of the directors or of the liguidators, these statements also must
be registered.?

German branches of foreign corporations must also furnish proof -
of the legal existence of the parent corporation and that its objects
have been approved for Germany.:°

A company acquires juristic personality only after registration.
Prior thereto it has no existence.®* It is merely a society without
legal capacity, but it can have rights and liabilities for things done

to bring it into legal existence.®?

i’l'BLICATION

After registration, the Vorstand must insert notice of the organ-
ization of the company in the publications specified in the charter.?®
There must be set forth the particulars required for registry and
the particulars concerning the charter, the amounts for which the
shares are issued, the names, occupations, and addresses of the
founders and of the members of the board of supervisors (Aufsichts-
rat), a statement as to the result of the examinations (when official
examiners have been called in to make the audit),** and certificate
that the report of such examination was filed.

INTERESTS IN THE COMPANY
CAPITAL

The capital of a share company must be at least 50,000 marks;
otherwise it is not limited. Because of organization taxes, the cap- .

= H.G.B. 195,

* HG.R, 201,

2 H.G BTN,

»{ G.R, 201, .

2 H.G.B. 200, If any transaction is attempted in the name of the company before
registration, the person so doing is personally liable; and if there be more than one
person, they are jointly and severally liable. Share rights cannot be transferred as
acuing the company before registration, nor can shares or intermediate certificates be
Issued.  1f Issued, they are void.

“lmp. C.O. vol. 32, p. 98, sand vol. 58, p, 56; unless the charter provides that such
acts wu~t Le expressiy contirmed by the charter (H.G.B. 15¢).
a]:l'uhlmuuun in the Reichsanzeiger is obligatory; usually another paper is specified
*II.G.B. 199, German branches of foreign corporations must insert in the Reichs-

anzeiger all potices the home corpurations may be required to publish in the press of
their own country,
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ital at the outset should be fixed as low as possible,® but should be
made commensurate with the declared objects of the corporation.
Determination of the amount of capital required may more easily
be made after experience in the actual operation.

The amount of capital is fixed by the articles of association, and
the sum to be paid up on organization (registration) must be at
least one fourth of the nominal value of the shares. If shares are
issued at a premium, the 25 percent must include the sum in excess
of the nominal value.*®

- Only payments made in German currency are considered as cash.*
Where the contribution or payment is made in property, however,
the property is valued at the values fixed in the charter and con-
sidered cash.

SHARES

Subscribers to shares of a share company are liable only to the
extent of their commitments for the shares which they have pur-
chased. They have no personal liability other than for payment of
the nominal value of such shares plus the premium, if any, agreed
to be paid at the time of sale.®®
- The capital, as fixed by the charter, is divided into and represented
by shares of equal value?® in denominations of not less than 100
marks. “No par value ” ghares are unknown in Germany. The
shares themselves may not be divided, but one certificate may be
issued for any number of shares of one kind. They represent aliquot
parts of the aggregate capital.

‘They may be issued to bearer or to a named person, but bearer
shares may not be issued until fully paid. No shares or intermediate
certificates may be issued for less than the nominal value. If issued
for less, or prior to registration of the company, they are void, and
those who issued them are liable for any loss occasioned the holders.*

Shares issued to a named person can be transferred only with the
consent of the company, as installments may later become due on
them. This limitation on transfer must appear on the face of the
certificate, together with a notice of the amount already paid.»

Bearer shares must be registered in the appropriate stock books
of the company. Thename, address, and occupation of the holder are
entered. Such shares may be transferred without the company’s
consent by mere endorsement in the absence of provision to the
contrary, except where shareholders are liable for periodical con-
tributions other than money. When transfers of bearer shares are
made, the company should be notified for recording in its stock-
transfer book, to enable the transferee to receive dividends and

% Where a corporation is undercapitalized and is financed by loans (as may often be
the case with German subsidiaries of foreign corporations), the tax authorities may
attempt to charge an additional corporation-organization tax on the basis of the capital
actually required, unless it cap be proven that such loans are in reality made, that
interest is paid thereupon, and that they vary from time to time in amount and are paid.

» It is not sutficient that 23 percent of the company capital (plus the premiums for
which the stock is issued) has been paid; 25 percent at least must be paid Ly each
holder for every share subscribed.

# H.G.B. 195.

» HG.B. 178. . ) i

® Uniess they be of more than one kind, in which case each kind may have a different
value; but the shares of each kind must have the same value.

«“ H.G.B. 179, 184, 209,

4 H.G.B. 179-160.
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notices. No person is regarded as a-shareholder except the registered
holder.+? ,

The charter may also provide different classes*® of shares con-
ferring upon the holders different rights (a) as to voting, () as to
priority of payment upon distribution of assets, (¢) as to division
of profits, or (d) as to cumulation of dividends. ) )

For a time, due in large measure to the influx of foreign capital
into German industry, plural-voting shares were very popular (ratios
running as high as 100 votes or even 1,000 votes to 1). 'These plural-
voting shares were frequently held either by the board of supervisors
(Aufsichtsrat) or by other local investors directly interested in the
company. However, the tendency now is to limit, so far as possible,
the issuance of shares with greatly disproportionate voting power.*¢

Recent amendments to the company law permit a share company,
in the ordinary course of its business, to acquire its own shares or
to take them as a pledge up to 10 percent (or less if so fixed by the
Government) of its capital to prevent loss or injury to the company.
When it acquires shares, it may neither vote them nor receive divi-
dends thereon. Shares may be amortized only in accordance. with
charter provisions.* ‘

In some instances the German competitors of foreign-owned Ger-
man subsidiaries operating German factories, employing German
labor exclusively, have used the foreign ownership of the capital to
prejudice the customers of the subsidiary. To obviate this possi-
bility, some owners of such subsidiaries have found it expedient to
designate a bank in their own country as trustee for the stock, which
bank in turn nominated a German bank as trustee, the foreign own-
- ership of the stock of the subsidiary thus not appearing in the
registers, :

The certificates of stock are not, properly speaking, shares; they
only represent shares. There is no provision as to form. However,
the certificates must provide for endorsement. Signatures appear-
ing on them may be affixed by mechanical means.*

Shares or dividend warrants, if lost or destroyed, can be canceled
by public notice, unless the charter provides otherwise. Dividend
warrants go with the shares and are canceled with them. If shares
or dividend warrants are damaged or defaced, they may be replaced
by the company on payment of the expense. The replacements are
not liable to stamp duty.**

DIVIDENDS AND RESERVES

So long as a share company is in existence shareholders are not
entitled. to a distribution of the company’s property, but only to
L»articipation in the profits of the business shown on the annual

alance sheet insofar as this distribution is not prohibited by law
or by the chartey. Interest in the profits is further determined by

< 1{.G.B. 212, 222-223. .

< Different kinds of shares may also be ereated by alteration of the charter ; but in so
d;n?g'«(ihe ‘funrd:unentalhprmcip}e ;( vl?uality of rights of shareholders should not be
violated. u fact, no change of the charter will be vhic "
Linerny (o B g, g allowed which tends to oppress the

“H.G.R. 185,

“ H.GR, 226-227.

“HGRB, I,

“ H.G.B. 228-230; B.G.B. 799-800; Z.P.O. 946-1003 ; stamp law, sec. 5.
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the proportionate amount of shares held in each class upon which
dividends are declared.*®

Ordinarily German corporations have only one class of stock, and

shareholders are entitled to at least 4 percent per annum upon pay-
ments already made on their shares. If. however, after setting up
the reserves provided by law and the charter the profits are not
suficient, the percentage is on a lower basis. Other methods for
the division of profits %especially where there is more than one class
of shares) may be provided by the charter.*” The shareholders, by
a resolution. of a stated majority, authorize the distribution of the
profits recommended to them at general meetings by the board of
supervisors. Any agreement to pay a fixed percentage is not per-
mitted; a fixed rate may be guaranteed during the formation of
the company, but the charter must specify the time limit.
* Directors who allow the payments of dividends unlawfully (with-
out reference to the balance sheet or upon fraudulent balance sheets)
or in excess of the net profits are personally, jointly and severally,
liable.5® The company cannot demand repayment of dividends al-
ready paid unless such payments were in violation of the code.®

Profit warrants (Genussscheine) may be issued with the shares,
providing for payments either out of the reserves of the company
in years when no dividend is earned or from profits only.

A reserve fund must be created, in which must be deposited, until
the fund equals one tenth of the company capital (or more, if so
provided in the charter): (a) At least one twentieth of the net
profits in each year; (b) all premiums received from the sale of
shares, less costs; and (¢) any sums paid by shareholders for prefer-
ential rights if the capital 1s not increased, unless such sums are
written off to cover losses.*

" RIGHTS AND LIABILITIES OF THE PARTIES
SHAREHOLDERS

The German law with regard to the formation and subsequent
administration of the affairs of a share company are framed to
minimize the possibility of fraud against prospective shareholders.
This is accomplished by the exhaustive examinations and the pub-
licity required regarding all acts of the company and the individual
responsibility imposed on all parties (especially founders, directors,
and supervisors) in connection with their acts and statements for
the company.®® )

Resident shareholders—Resident shareholders are liable only to
the amounts of their interest in the company, which is fixed by the
nominal or par value of the shares subscribed for;** if shares are
issued at a premium, the liability extends to the issue price. Addi-
tional obligations other than money (for example, periodical serv-
ices) may be imposed upon shareholders by the charer.>®

“ H.G.B. 213-2135.
® H.G.B. 214.
© % H.G.B. 241. .
8 Claims of this kind may only be urged by the company within 5 years from the
payment thereof (H.G.B. 217).
& HG.B. 262, .
8 See articles by Dr. Jur. Carl G. Grossman in the Panel (New York) for May and June,
2

&Jf shares are fully paid, the owner cannot be called upon for additional contributions.
& H.G.B. 211-212. For such additional duties, the shareholders may be paid the value
thereof (H.G.B. 216). . )
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The original subscriber and subsequent holders of shares are liable
severally for any unpaid balance due on shares until 2 years after
divested of such ownership, any agreement between the parties to
the contrary notwithstanding. -. - '

When shares not fully paid are issued, the company may call
for the balance as and when required unless a time for payment
is fixed in the subscription certificate. The holder of the shares
must pay promptly.® Interest accrues on all installments after the
date on which they were due. Damages and penalties also may be
collected for nonpayment or delay in payment when the charter so
provides.* ‘ : . .

If upon notice there is failure to pay any installment, an addi-
tional published notice must be given wherein a time (not less than
1 month) must be fixed within which payment must be made or the
shares forfeited. If.upon the expiration of the time limit the
installment is still unpaid, the company may cancel the shares, and
the parties are thereafter excluded from rights therein.®® The can-
celed shares are then sold at public auction. The defaulting share-
- holders, however, still remain liable for damages for nonpayment

as well as for future calls, and also for the expenses of the sale
and interest; against which is set off the amount received from the
sale of the shares.®® This liability extends for 2 years after a trans-
fer and to all predecessor holders, any one of whom may pay upon
call. If one does so, the shares are transferred to him, and he is
entitled to a new certificate.® ,

A shareholder who knowingly uses a false certificate of deposit to
vote (see footnote 85, p. 34) or who without authority votes shares
of another is criminally liable. A shareholder who agrees to use
his vote in a certain manner for a consideration also is criminally

- liable, as is likewise the person who offers the consideration to him.*t
A shareholder is not entitled to a refund of his subscription unless
the company is not formed, in which case he has a claim against the
founders but not against other persons. ’

Shareholders control the administration of the business of the com-
pany through the election of the board of supervisors (Aufsichtsrat).
At the general meetings they may review the acts of their elected
representatives, but otherwise they have no voice in the conduct of
the business. They have, however, the right to intervene in the
affairs and management of the company by passing resolutions at
the special meetings.®? (See “ General meeting” at pp. 33 to 35.)

Shareholders also have certain other rights which cannot be cur-
tailed—(a) the right to vote at general and special meetings, ()

% The liability of a sharcholder to pay installments does not cease upon bankruptcy
of the company. The trustee enforces this obligation, and the only defense which a
shareholder may interpose is that the payment is unnecessary to meet the claims of
creditors (H.G.B. 311; Imp. C.C. vol. 45. p. 155, and vol. 51, p. 38). The liability of
the shareholder to render periodic services other than money ceases, but revives if a
-go?'n-lr{u{‘ rgw‘l’\lr:_‘g of the company resolves on the continuance of the business.

AL, &1,

5 1n the event of suit by a shareholder to recover canceled shares, the Vorstand need
ouly prove that it has given adequate notice by publication and proper warning in
:«Vrdall(‘s lvmdh the ;_-rov'lﬁlluns of the (i-harter and the law to free itself of the liability

o respond in damages. e company is not in any case lia ding.

PATIAS R R pany y case liable in such & proceeding,
nr:; 1;1 sm;ile sl;xrﬁ1 own:d by moxtve than one parxtly, tallhthe parties are jointly liable

n u only vote through an agent representing all o em, an oti
them is notice to sll (H.G.B. 2235). v £ ¢ ’ d notice to any one of

< H .G R, 316-31». )

® H.G.B. 250,
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a proportional interest in the distribution of net profits, (¢) the right
to restrain the Vorstand and the Aufsichtsrat from releasing com-
pany debtors without payment, (d) the right on dissolution to have
the assets distributed as provided for in the charter, (¢) the right
to oppose proceedings objected to,** (f) the right to have a matter
declared invalid,** (g) the right to equality of treatment with other
shareholders of the same class, and (%) the right to transfer their
shares subject only to the provisions of the charter.

_Recent amendments to the law give minority shareholders new
rights to have transactions examined and to bring suits against the
Vorstand and the Aufsichtsrat. Minority shareholders owning at
least one tenth of the capital stock may request the court to appoint
accountants if they do not have confidence in the examiners ap-
pointed by the general meeting. Suits against the Vorstand and the
Aufsichtsrat for damages for failure to comply with the law may
be demanded by a majority of the shareholders or even by a minority
representing 10 percent ®> of the shares of the company if suit is
commenced within 3 months after the meeting.*®

Nonresident shareholders—The German law imposes no restric-
tions—not even an extra tax—on the sale of shares abroad. No
discrimination against foreigners is permitted under article 276 of
the Treaty of Versailles. Voting at general meetings by proxy is
permitted if written and duly authenticated.

FOUNDERS

- Founders and other persons attempting to transact business in the
name of a company are jointly and severally liable for acts executed
prior to the final organization (registration). Those who issue
shares or interim certificates before the company is registered are
also liable to the holder for any damage caused thereby. If a com-
pany is not formed, the expenses of promotion are borne exclusively
by the founders, without recoursé against subscribers. The founders
of a de facto company are also unlimitedly jointly and severally
liable with the directors for all sums received for shares and for the
debts of the company or damages to third parties for nonperformance
of the obligations contracted in the name of the company.*

The founders are jointly and severally liable to the company (a)
for the accuracy of statements made by them respecting offers to
subscribe for shares and payments made thereon,*® (b) for all state-
ments regarding the consideration paid for shares (where payment

&g G.B. 271. Within 1 month of its passage a shareholder may impugn the validity
of any resolution of a general or special meeting by an action at law, the company
being defendant. 1If the verdict is in favor of the company and it is damaged by the
suit, the shareholder bringing the action must indemnify it (H.G.B. 271-273).

& H.G.B. 3u9.

& Under the new amendments the 10 percent required is reduced to 5 percent when
the report of the examiners indicates a possibility of mismanagement.

e H.G.B. 269-270. Under the old law it was ditlicult te carry out successfully such
minority action, as the stock of the minority shareholders (and the additional security
fixed by the court) was required to be deposited during the entire course of the lawsuit.
This burder often made it impossible for the minority to proceed. TUnder the new
law the additional security is demanded only under special circumstances, and the
court may return the minority shares before the end of the litigation, The minority
is liable to the company for the costs of proceedings instituted at its insistence.

¢ H.G.B. 200, 209. . )

& Founders and other persons who within 2 years of the registration of the company
offer shares for sale are jointly liable for the incorrectness of statements made by them,
provided they knew of the incorrectness or should have known of it by the exercise of
the diligence of careful business men (I.G.B. 203).
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is made otherwise than in cash) and concerning contracts preferen-
tial to certain shareholders, (¢) for losses sustained by falsely re-
porting capital subscribed and payments for shares falsely stated to

have been made, (d) for all losses sustained by the company through

the insolvency of a subscriber for shares, (¢) for any promotional
expenses paid but not’ thereafter allowed by the company, and
(f) for loss occasioned by .reckless dealings of any of them con-
cerning contributions to capital and purchase of plant.®® Actions on
claims so arising are instituted by resolution of a general meeting
and may be instituted by a minority representing only one tenth
of the company capital.” :

The founders may also be liable to the shareholders and creditors
of the company if their relationship with any of these parties in con-
nection with their -transactions cause an injury recognized by
German law. : '

Founders are criminally liable who knowingly give false informa-
tion for registry or for publication with regard to subscriptions or
the payment of the original capital, the price at which shares were
issued, or as to the acquisition of the plant of the company.™

DIRECTORS

Directors (Vorstand) are liable to the company for due observance
of the limitations on the scope of their power of agency as imposed
by the charter or the resolutions of general or special meetings.
They are not excused if they carry out a resolution of a meeting
which might subject them to criminal punishment or to the liability
to pay damages to creditors; in these circumstances they must apply
to the courts to impugn the resolution.”

They may not, without the consent of the company, carry on busi-
ness for themselves or for a third party in the same line of trade
as that in which the company is engaged, nor may they be interested
in a mercantile enterprise as a general partner. If they violate this
provision. they are liable to the company. They must obtain the
consent of the Aufsichitsrat to any personal credits or loans allowed
them.™ ‘

They must, in the conduct of the business of the company, apply
the diligence of careful business men, and claims against them can
only be based upon a neglect of this duty or on misconduct or bad
faith. This liability is especially impressed upon them in investi-
gating the circumstances attending the promotion of the company.™
They are jointly ™ and severally liable for a breach of the above du-
ties and for improper transactions such as (a) repaying to share-
holders .contributions to capital, (b) paying interest or dividends
improperly, (¢) buying, taking as security, or canceling shares of
the company, (d) distributing assets in whole or in part, and (e)

C®H.GB. 202, Persons who cooperated with them in causing loss by bringing into
lll]w company contributivns in property or assets of questionable value are liable with
them,

LG, 208, )

" 11.G.B. 313,

"HGH . 271,

T HL.GB. 236, 2404,

%GB, 204, 241,

" Eueh director is liable only for the damage he has caused. It is only when several
bave juined in Lrioging about the same loss that they are jointly liable.

.
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making payments after the company has become insolvent.* The
company s creditors can also enforce their claims against the mem-
bers of the Vorstand insofar as they are not satisfied out of the com-
pany’s funds.™

The directors must (under disciplinary penalties) earry out their
duties by (@) summoning general meetings to be informed of the
financial condition of the company if it has lost more than one half
its capital; (b) rendering reports to the Aufsichtsrat; (¢) preparing
balance sheets, profit and loss accounts, and reports within 3 months
after the close of the business year; (d) allowing auditors to inspect
the books and investigate all matters pertaining thereto; and (e)
publishing notice of impugning the resolutions of general meetings.
They are also jointly responsible criminally and civilly for the
proper keeping of the books of the company.™

The directors (and supervisors as well) are also liable criminally
(a) if they willfully act to the disadvantage of the company; (&) if
they knowingly give false information as to subscriptions or pay-
ments of original capital, the price at which shares were issued, or
the arrangements for the purchase of plant; (¢) if they misrepresent
or conceal the true state of the company’s affairs in their speeches,
statements, or reports at general meetings or elsewhere; (d) if they
i1ssue shares illegally; (e) if they allow the Aufsichtsrat to remain
for more than 3 months without a sufficient number of members to
form a quorumj; or (f) if they do not initiate bankruptcy proceed-
ings as soon as they know the company is insolvent.™

The provisions as to liability of directors apply also to persons
{procurists) representing them.®®

BUPERVISORS

Formerly the supervisors (Aufsichtsrat) controlled the general
affairs of the company. Emergency decrees have changed this re-
sponsibility; but in limiting the scope of control the responsibility
has been increased with regard to specific details. Supervisors have
become responsible for knowing more completely what is going on in
the business and for a much closer supervision of the finances of the
company.

This was accomplished by three new measures: (1) Reports re-
garding the developments of the business situation, which formerly
were rendered only to the chairman of the Aufsichtsrat, mus-t now
be submitted by the directors to all the supervisors; (2) the details
which the directors are required to include in the annual balance
sheet, profit and loss account, and accompanying explanatory re-
port have been considerably extended; (3) the Aufsichtsrat must
De convened on the written demand of any member, and two mem-
bers may call a meeting themselves,*! to apprise the members of the

™ The company’s right of action in tbese matters can only be enforced after resolution
of the majority at a general meeting or upon insistence of a minority of at least ope
tenth of the share capital (H.G.B. 2683,

¥ H.G.B. 241. Such claims are barred after 5 years.

w H.G.B. 239-240, 246, 260, 267, 272, 319; Criminal Code 244

®H.G.B. 240, 312-314. Liquidators are criminually liable in the same manner as
directors for (@), (¢), (¢), and (f). They can also be forced. through court order,
to draw up & balanc: sheet at the commencement of liguidation and at toe end of
every business year thereafter, and be made to hold and safeguard the buvks of the
company for 10 years (H.G.B. 302, 319).

& H.GB. 242.

® H.G.B. 160-162, 239a, 244a.
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workings of the company and to .discuss unsatisfactory acts of
directors. ‘ . .

Formerly the supervisors were jointly liable to the shareholders
for continued bad management of the company, but those not know-
ing this condition were freed from this liability. Now, under the
new laws, there is less possibility of such a defense. Supervisors
are also liable for acts of bad faith by officials of the company other
than directors, if they approved the appointment and were not dili-
gent and careful in their choice. They are now also called upon_to
specifically approve any credits allowed the directors and are liable
to creditors for losses occurring through mneglect to carry out this
duty .2 ‘

Creditors of the company may proceed against the supervisors if
the assets of the company are insufficient to meet claims, but only
-if the supervisors have acted illegally. Other parties also may pro-
ceed agnnst them if bad faith can be shown. ) )

Practically the same joint and several liability provided for di-
rectors applies to supervisors. This is especially true if they fail to
exercise the diligence of careful business men as to the investigations
and reports to be made by them concerning the circumstances attend-
ing the promotion of the company or if they permit shares to be
issued for an improper amount or before registration of the com-
pany.** Their criminal liability also is the same as that of directors.
(See p. 32.)

CONDUCT OF THE BUSINESS
THE GENERAL MEETING

Meetings of stockholders of a share company are most important.
" The shareholders -collectively are the repository of the company’s
power, and no other means are provided by law for the exercise of
this power,
. The meetings of shareholders may be ordinary or extraordinary.
The former are held periodically as fixed by the charter and by-
laws: the latter may be called at any time at the instance of the
directors, the supervisors, or the shareholders.

Every company must convene at least one general meeting of
shareholders in every fiscal year. This meeting is held within 3
months (but under no circumstances later than 6 months) after the
termination of the fiscal year. It is held at the domicile of the com-
pany unless the charter of the bylaws provide for holding it else-
where, in which event it may even be held outside Germany.

The power to summon a general meeting rests with the directors
unless conferred on others by the charter. In addition to those speci-
fied by law or the charter, meetings must be called upon all oc-
casions made necessary by the interests of the company. A meeting
may also be summoned by the supervisors when the interests of the
company specifically require it, and must be called if a demand is
made in writing by shareholders owning at least one twentieth of
the capital stock of the company (but the charter may give this right
to a smaller percentage) ¢

® Credits granted to the directors, advance payments of compensation, and other loans
eXceading the scupe of their contracts must be specifically approved by the Aufsichtsrat.
For certain kinds of credits this approva) may be given in advance, but never for a longer
period than 3 months (H.G.B, 240a).

S H.G R 204, 204,

& 1.G.B, 246, 253-254.
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_ The general meeting is summoned in accordance with the provi-
sions of the charter. Notice of a meeting must be published 2 weeks
before the date fixed, exclusive of the day on which the notice is
given. If shares must be deposited to enable a person to vote. the
notice period must be extended by the time required for the deposit.™®
If there is no provision for the deposit of shares, notice of intention
to take part in the meeting must be given by every shareholder not
later than 3 days before the meeting.** . )

The purposes of the meeting must be stated in the public notice,
and a copy of the proposals to be laid before the meeting must be
given to every shareholder who applies for it. A resolution cannot
be _pa.?sed except after notice of at least 1 week (if more than a
majority required, 2 weeks) before the meeting. No notice is re-
quired for resolutions to hold an extraordinary meeting or to discuss
particular proposals held over from previous general meetings.*”
Meetings are competent only to deal with company affairs and not
with the affairs of the shareholders.

To pass a resolution ** at a general meeting a bare majority (nu-
merical majority of the votes cast) is sufficient: but such a majority
at least is absolutely necessary, and a larger majority may be required
by law or by the charter.®®

Every share is entitled to a vote, and the decision is made on the
basis of the nominal or par value of the shares voted (except where
there are plural-voting shares). The right to vote may be exercised
by written proxy authenticated and deposited with the company,
No one is permitted to vote upon questions involving his obligations
to or his business transactions with the company.*

Each shareholder who deposits his stock may demand special no-
tice of the meeting and its objects. He is also entitled to a copy
of any resolution passed at such meeting.”

A list of the shareholders and their proxies who have signified
their intention to be present, giving names, addresses, and holdings
of shares, must be posted for inspection before the meeting.**

In order to validate it, every resolution must be authenticated by a
minute taken by a notary ** or a judicial officer. Such minute must
state (a) the place, (b) the date, (¢) the name of the notary or
judicial officer, (d) the method of passing, (e) the result of the vote
upon the resolution, (f) a list of the persons present, (g) the docu-
ments proving that the meeting had been properly summoned un-
less such documents are specified and their contents merely indicated.
and (&) the signature of the notary or judicial officer. An authen-

= The deposit of shares with a potary is sufficient unless the charter snecifically pro-
vides otherwise. Compabies issuing bearer shares may provide that certificates of e
posit of banks in which such shares are kept will be sufficient evidence of ownership to
enable the bolders to vote the shares at any meeting, They may. however, rquire that
the shares be deposited in a named bank and kept there frem a certain time before
until afrer the meeting.

& H G.B. 2535,

= H.G.B. 256. i A

= Resolutions eannot be dispensed with in the share company even if all the share-
holders consent in writing.

& HGER. 231,

®*HGB 2,

= H.G.B. 257.

= H G.B. 258.

= Notarial fees are fixed by the Government and are dependent upon the amount of
the capital stock of the company. They must not be changed by the notary witbout the

cunsent of the overseer of nutarics.
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ticated copy of the minute must be filed by the Vorstand for entry
in the mercantile register immediately after the meeting.**

Resolutions may be impeached by shareholders or by the Vorstand
or the Aufsichtsrat. The company ‘is the defendant in'such -
actions.* L . )

The ordinary functions of the general meeting are to approve (by
resolution) the submitted balance sheet (discussed on p. 36), to pro-
vide for the distribution of dividends, and to consider and (if found
in order) approve the activities of the Vorstand and of the Aufsichts-
rat for the previous period, so relieving them of their responsibility.
To the extent that the balance sheet is not defective it must be ac-
cepted. Exoneration of the Vorstand and the Aufsichtsrat is only
as to claims arising from such failure to discharge their duties as the
general meeting or the special investigators appointed for such pur-
pose knew or should have known. The members of both these bodies
are entitled to this exoneration and can enforce this right by suit.*®

A Dbare majority is required to enforce the appointment of the
auditors for the investigation of the circumstances attending the for-
mation of the company,’” but even a minority holding one tenth of
the shares of the company may demand and obtain this. For the
investigation of the balance sheet and report of the Vorstand, official
examiners must be elected at each annual general meeting. The mem-
bers of the Vorstand and of the Aufsichtsrat may not vote in this
election, but either body or a minority of the shareholders may object
to the auditors so elected and ask the court to appoint others.

MANAGEMENT ™

The management of the business of a share company is intrusted
to the directors; their number and their powers in relation to the
company *(but not as to third parties) are limited by the charter.!
The law, however, imposes no restrictions upon their selection nor as
to nationality or residence;* they need not be shareholders.® They
are chosen in the manner prescribed by the charter (usually by the
Aufsichtsrat, which in so doing makes a contract of employment
with them) and may be removed at any time by the power which
appointed them—with, however, a claim for damages. The charter
itself usually specifies the manner of filling vacancies, but in urgent
cases courts may appoint until the vacancy is filled in the regular
way.*

All judicial and extrajudicial transactions for the company are _
carried out by the directors, who represent the company in its rela- -
tions with third parties and in the general conduct of the business.

“ 11.G.B,

w .G, -

o H.G.B, 26
7 11.G.18. 206

=]

59.
71-272,

(g

(=

k4

[]
(
GO
r‘“ l\l‘*(‘ x;l:;) * Rights and liabilities of directors” at p. 31 and * Directors as agents ™ at
pp. 126-128,

¥ Certain duties, such as the giving of notice, the signing of contracts and obligations
Lor t‘h« company, and the supervision of the bookkeeping, cannot be taken from the

irectors.

1H.G.B. 231.

? The same i3 true of supervisors. A member of the board of directors, however, may
not e a member of the board of supervisors at the same time or before receiving his
discrarce as a director.

SH.G.B, 248,

*B.G.B, 29,
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Any limitations upon their powers imposed by the charter or by
resolution of a general meeting must be carefully observed,® but no
liability attaches to them for errors of judgment® or for acts in
which they have not taken part or to which they have been opposed.
The doctrine of ultra vires is unrecognized in German law.
Directors having a personal or conflicting duty or interest in a
transaction for the company may not participate in the deliberations.
Besides the preparation of reports? on the condition of the busi-
ness for the Aufsichtsrat and the drawing up of balance sheets.®
profit and loss accounts, and reports for submittal to the general
meeting® (see below and p. 37), it is obligatory upon directors to
present for entry in the mercantile register (2) the application for
registration of the company upon formation; (5) the application
for registration in the places where branches are formed; (¢) copies
of the minutes of general meetings; (d) every change in the member-
ship of the Vorstand or the Aufsichtsrat and in the authority of
the members of the Vorstand; (e) the appointment of procurists;
(f) the annual balance sheet, profit and loss account, and report;
(g) the decisions of the courts on the impugning of resolutions;
(%) any alterations in the charter; (¢) notice of dissolution except
through bankruptcy; (7) names of the first liquidators appointed
upon the commencement of liquidation; and (%) notice of intention
to. carry on the company after it has unsuccessfully attempted to
merge with another or when bankruptcy proceedings are annulled.'®
The directors must also furnish their signatures to the courts at the
. principal place of business of the company and at all branches.
Liquidation of a company is carried out by directors except where
the charter or a resolution of a general meeting provides otherwise.!*
Balance sheet—Within 3 months (and under no circumstances
later than 6 months) after the close of each business year an annual
balance sheet must be prepared by the Vorstand. It is presented to
the Aufsichtsrat for comment and submitted with these comments to
the general meeting. The new amendments have enlarged the scope
and extended the details required to be set out in this balance sheet,
which now “ must be drawn so clearly and concisely as to give anyone
interested as accurate an insight as possible into the company’s con-
dition.” So much stress is laid upon the details of the balance sheet
and the accompanying report that the provisions covering these items
take up the greater part of the new law. The Government even sup-
plies blank forms for balance sheets and profit and loss accounts.'®

s H.G.B. 236. i

¢ They may not, however, blindly carry out the resolutions of a general meeting if in
doing s0 they would become liable under the law to others, but must bring an action to
impugn such resolutions.

TH.G.B. 239a. . .

8 The method of accounting to be used in the balance sheet and the items to be covered
are set forth specifically and at great length in H.G.B. 260-2¢2. (See also * Balance
sheet ” below.) 3 .

¢ However, the directors are not bound to disclose to a general meeting anything except
the balance sheet, profit and loss account, and the report commenting thereon. They
are not even compelled to show the books of the company to substantiate their figures.
1f they give to the general meeting too much information or infurmation to wp,mh Al)[o is
Dot entitied, they may be liable for any lusses occasioned thereby (Imp. C.C. vol. 2, p. 239;
H.G.B. 312).

10 H.G.B.,195, 201, 207, 234, 244, 239, 265, 273, 277, 280, 284, 289, 291, 293, 296,
307, 310.

1 H.G.B. 2935.

12 H.G.B. 260-263.
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The balance sheet, profit and loss account, report of the Vorstand,
and the comments of the Aufsichtsrat thereupon must be open for
inspection by shareholders at least 2 weeks before any general
meeting.!? L , ' :

The old law provided for the appointment of auditors to check
the balance sheet if demanded.** Under the new law the annual
balauce sheet must be subjected to examination in connection with .
the books of the company upon which it is based by one or more
oflicial expert auditors !* before submittal to the general meeting.*®

Acceptance of the balance sheet may be postponed by a resolu-
tion of a majority, or even by a minority holding one tenth of the
company's capital stock; but only when objection is made to spe-
cific items. No additional postponement can be obtained unless the
explanations requested have not been satisfactorily given.'?

On being approved, the balance sheet and profit and loss account .
must be published in full in the public prints and, together with the
report of the Vorstand and the comments of the Aufsichtsrat, de-
posited in the mercantile registry where the principal office and
branches of the company are located.?®

Reports—Reports on the financial condition of the company must
be made by the directors to the supervisors, orally or in writing, at
least every 3 months and oftener if necessary. -

The law now enumerates specifically the items which must be
set out in these reports. They include, among others, (a) a state-
ment of the shares received by the founders, and, if such shares have
been sold during the business year, information regarding the sale
and the use of the proceeds; (&) the number of the company’s shares
owned by itself or for its account, and, if such shares have been
bought or sold during the business year, information as to the pur-
chase or sale price and the use of the proceeds; (c¢) a statement of
the nonnegotiable shares of the company outstanding; (d) bonus
or extra shares issued during the business year; (e) liabilities not
appearing on the balance sheet, including contingent liabilities and
orders secured by pledge, transfers of securities, and obligations
arising from negotiation of bills of exchange and checks; (f) total
sums received from the company by members of the Vorstand and
the Aufsichtsrat; (g) the company’s membership or participation
in associations and agreements for regulation of prices and output;
and (%) transactions of special importance undertaken during the
business year.*®

ll.' lSllmrlc;lmldors are entitled to a copy of the balance sheet and profit and loss account.
KR CApA R

3 These auditors are elected by the general meeting before the end of each business
Year. ‘The Vorstand and the Aufsichtsrat may not vote at that election, but either
of them «r a minority of the sharcholders may object to the selection. The court will
then decide on the validity of their objections and. if sustained, choose other auditors.
The auditors must be given access to the books, documents, cash on hand, securities,
#aud stock of the company for examination, The Vorstand (under penalty for default)
nrist furnish to them any explanation, proof, or voucher required. After the exam-
ination they must report in writing and comment upon the points of their examination
ws!-?ci:(;lly (;n *“ whether there are any vital oljections to its final results ') (H.G.B.
=62 b d, and e),

G B. 2ela,

T HGR LG4,

*HGRB. 265,

* The tax office has ruled against the eapitalization of goodwill unless actually paid
for in connection with the acquisition of another husiness, An anbual write-o® must be
made, and moneys expended for advertising or otherwise to increase the goodwill must:
tol be considered an a: set.

175469—33—ot
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This report (together with the annual balance sheet) must be
.examined by expert official auditors before submittal to the general
meeting.??

“The business report must state in detail the condition of the com-
pany and of its property and explain the annual balance sheet. In
this explanation important divergencies from the previous balance
sheet will be discussed. * * * It will also deal with the company’s
relations with subsidiary and affiliated concerns.” )

STPEBRVISION 2

In the absence of charter provisions, the board of supervisors
(Aufsichtsrat) consists of three members. Under no circumstances
may the number exceed 30. There is no limitation as to nation-
ality or residence, and supervisors need not be shareholders; but
no person may be a member of the Aufsichtsrat of more than 20
companies. A supervisor may not at the same time act as a director
of the same company; but the Aufsichtsrat may appoint one of their
number to act during the incapacity of a director for a period
fixed in advance—during which time he may not also act as a super-
visor.??

The members of the first board of supervisors are elected for the
period ending with the conclusion of the first general meeting.
Their compensation for this period is fixed by the charter ** and for
subsequent years by resolution of the general meetings. (Art. VIII
of the new law.) After the first year supervisors are elected by the
general meeting for a term not exceeding 3 years; but their term of
office may be revoked at any time by a majority holding three
fourths of the capital represented at such meeting, unless the charter
provides otherwise. A minority of at least one tenth of the capital
is entitled to one representative on the board of supervisors.

Formerly only the chairman of the Aufsichtsrat was empowered to
call the meetings of his board. Under the recent enactments the
board must be convened on the written demand of any member;
and if two of them demand it, they may call the meeting them-
selves. They carry out their administrative functions according to
the law as set forth in the Commercial Code. The board adopts
resolutions in meetings of its members, who must be notified of the
meetings and the resolutions to be considered. The decisions are
made by the votes of the majority of members present; but a valid
resolution can be made without the members coming together, pro-
vided all of them give their written assent to it. The representative
authority of the board is a joint one, and all the members must
therefore join in exercising it. The board, however, may authorize
individual members to carry through certain work.**

The Aufsichtsrat as a complete board ** may summon a general
meeting when the interests of the company require, and the charter

» H G.B. 262a,. . .

u See also = Rights and liabilities of supervisors” at p. 32.

= H.G.B. 248,

B H.G.B. 243.

= H.G.B. 244a, 246, A . i

s U'nless the membership of the Aufsichtsrat is complete, it may not do any particular
act. but the charter may permit it to act without full membership if at least tbree
members are present (H.G.B. 243).
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may impose other duties upon it.>® - Supervisors may delegate their
duties, and the degree of care for which they are responsible is the
ordinary diligence of careful business men.?” |

The new law increased the duties of the supervisors with regard to
the control of the business and especially by imposing upon them the
duty to make themselves more familiar with the conditions and cir-
cumstances attending the management.

The Aufsichtsrat acts for the company in transactions between the
company and the Vorstand and conducts all legal proceedings against
the latter for the company. If the members of the Aufsichtsrat may
become liable, they may proceed against the Vorstand without the
authority of a general meeting or even in opposition to a resolution.?®

) CORPORATE .CHANGES
ALTERATIONS IN THE CHARTER

An alteration in the charter of a company can be made with the
consent of all of the shareholders, and can also be made by resolution
of a majority fixed by the charter; but the charter may not prohibit
alteration altogether.

Mere assent to an alteration is not sufficient; action must be taken
by the general meeting by resolution, a minute of which must be made
by a notary and filed in the mercantile register. Power to make
changes in the charter in matters of form may be given by resolu-
tion of a general meeting to the supervisors.?®

To bring about an alteration in the charter there must first be pub-
lication of a notice calling a general meeting so to do. This notice
must set forth the essential details of the alteration and contain the
sutmons to the meeting. The resolution must then be passed by such
general meeting by a majority representing at least three.fourths
of the capital present (unless otherwise stipulated in the charter).

- If the alteration involves relations between two classes of shares,
to the prejudice of one of them, a special vote of the prejudiced
shareholders * is also required.®

A resolution to impose upon any shareholder the obligation to
make an additional contribution (other than money) requires the
unanimous consent of those affected, unless such additional contri-
bution is provided for in the original charter. This applies also
{o any extension of the liability of shareholders.®

After an alteration of the charter is authorized by a resolution of
a general meeting, such action must be notified for entry in the
mercantile register by all the directors, and the alteration itself "
takes effect only when this registration has been made at the prin-
cipal seat of the company.®* To register such alteration the docu-

* The charter cannot limit the legal rights and liabilities of the members of the
Aufsichtsrat. It can, however, add te them; but in so doing it canneot impose upon
or_delegate +0 them the duties which properly belong to the Vorstand. ’

¥ H.G.B. 246, 249,

=1 G.B. 247,

® )G, 274, .

® A separate special mceting of the prejudiced shareholders is not required so long
as their votes are formally taken. The same majority of votes of such shareholders
is roquired as ion the generidl mecting to accept the alteration.

# H.GRB, 275,

= H.G.H. 274

®ilLG.B. O7T.
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ments ** by which it has been effected must be filed with the court in
the domicile of the company. The filing is merely a formality, the
court having no jurisdiction over the subject matter.

Public notices of alteration must be made and must conform to all
the rules for publication of any notices as specified in sections 199
and 201 of the Commercial Code.

Increases in capital—Increases in capital are considered altera-
tions of the charter. The requirements of the law and of the
charter must be met. Increases cannot be made until the shares
already issued have been paid in full.®

Resolutions to increase capital must set forth the maximum amount
to which it is to be increased. The increase may be made condi-
tional on the results of the public subscription.3®.

If there are several classes of shares in existence, a resolution (in
addition to the resolution of the general meeting) must be passed
separately by the holders of each class. No separate meeting for this

" purpose 1s necessary. When new shares are to be issued for more
than their nominal or par value, the resolution should fix the mini-
mum amount below which no shares should be issued.®”

Where the increase in the capital is to be used to procure things
other than money, or where the company is to pay with the increased
stock for property or a business which it takes over, the resolution for
increase must specify the things to be contributed or taken over, the
person from whom they are to be acquired, and the shares or the sum
in payment which the company is to give for what it receives. Any
agreement of this character made without resolution of the general
meeting is void as against the company.*®

Notices of intention to increase the capital must be given for regis-
try by all the members of the Vorstand and the Aufsichtsrat, and
when the contemplated alteration is actually effected another notifi-
cation must be given to the registry; but both notices may be filed
simultaneously.*®

Each shareholder (unless the resolution providing for the increase
in capital specifies otherwise) is entitled on request to an allotment of
the new shares corresponding to his holding of old at the time. The
extent to which the new shares are to be allotted to old shareholders
must be published by the Vorstand, and it must fix a time within
which the old shareholders should exercise the allotment rights (which
may not be less than 2 weeks). A preferential allotment is valid
only if actually specified in the resolution for increase. It cannot

% Where an alteration is only in form, registration may be effected simply by referring
to the documents deposited in ecourt. .

® Insurance businesses, however, may provide to the contrary in their charters.
Iansignificant arrears in called payments may be disresarded.

» Public subscriptions must be made upon certiticates of subscription drawn up in
duplicate showing (@) the date of completion of the memorandum of association, with
all its particulars; (b) the names, occupations., and residences of the founders;
(¢) the amount at which each class of the shares already issued has been issued,
and the amounts due on the installments on the new shares; (d) the dare of the
resolution authorizing the increase in capital; (e) the arrangements for contributions
other than cash and purchases to be made with the increased capital; (f) if different
kinds of shares are issued, the total amount of each class; and (g) the date on
which the subscription will cease to be binding (H.G.B. 281). Any limitations of
rights or oblizations of :ubscribers which do pot appear upon the certificates of
subscription will be invalid.

7 H.G.B. 278,

. 279,
® H.G.B, 280, 284, 283,



COMPANIES 41

be enforced if it is only an understanding between the shareholders
at the time the resolution is passed.* .

Until the registration of the increase of capital, stock has been
made, the increase is not legally effective. Shares and interim cer-
tificates for new shares may not be issued before that time; and if
issued, they are void.** . .

If, on allotment of shares, any shareholder is entitled to a frac-
tional part of a share, the company may allot parts of such single
share to several shareholders, and they have a joint and common
ownership in such fractional parts.*? ) -

Reductions in capital—Reductions -of capital are also considered
alterations in the charter, and the general provisions under alteration

overn. : :
g A resolution of shareholders owning three fourths of the capital
represented at the meeting for the reduction of the capital is neces-
sary unless the charter provides otherwise. The resolution must
state the amount to which the capital is to be reduced. It need
only give the minimum, and the reduction is then made dependent
upon the extent to which a voluntary surrender of the shares takes

lace, :

The general meeting held for the purpose of considering the ad-
visability of reducing capital must determine the object of the reduc-
tion and state whether its purpose is to make a partial repayment of
capital to shareholders and the manner in which it is to be carried
out. Where there are several classes of shares there must be sepa-
rate votes of the holders of each of them in addition to the resolution
of the general meeting, and such separate votes require the same
majority as in the case of increases of capital.* :

The notice to shareholders of the intention to reduce the capital
and the subsequent resolution of the general meeting to carry out
this purpose must be notified by all the members of the Vorstand
"and the Aufsichtsrat for registration in the mercantile register in
the same manner as for increases of capital.** -

After the registration of the decrease in capital the Vorstand must
immediately call upon all creditors to send in their claims, at the same
time advising them of the reduction. This notice must be published
three times in the public prints in which the company is required to
give notice. The claims of creditors must be paid in full or satis-
factorily secured before any repayments can be made to share-
lhiolders; and in no case may a distribution of capital or repayment to
shareholders be made until at least 1 year from the publication
of the last notice to creditors.* .

If the reduction is to be brought about by the return of shares
and they are not sent to the company, it may declare them canceled.
The notice to send in the shares should warn the holders of this
possibility. The new shares issued for the shares canceled must be
"sold by the company for the persons entitled to them at the price
fixed on the exchange or at public auction; and the price received
must be paid to the parties whose shares were so canceled.*®

® I{.G.B, 282-283, # H.G.B. 288, & H.G.B. 289,
@« H.G.B, 287; B.G.B. 134. « H.G.B. 291, # H G.B. 290,
®© 11.G.B. 225; B.G.B. 741. . : X
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DISSOLTTION AXND LIQUIDATION

A company is dissolved by (a) expiration of the term of duration
(Zeitdauer), () resolution of a general meeting passed by a three-
fourths majority of all the capital held by those voting (unless the
charter requires additional formalities), or (¢) the commencement
of bankruptcy proceedings against the company : + alzo, rarely. (d) if
the purposes are unattainable or (¢) if public welfare is endanzered.
(See p. 52.) Dissolution of a company (except by bankruptey) must
be notified to the registry by all the directors.*

Where a company is dissolved (except by bankruptcy), the work
of liquidation will be carried on by the directors as liquidators, unless
the charter or the bylaws of the company make other provision or
unless the Aufsichtsrat or holders of at least one twentieth of the
capital apply, on good grounds, for the appointment of other liqui-
dators. In urgent cases the court, on application of an interested
party, may appoint the liquidators. Liquidators may at any time be
removed in the same manner as appointed, without prejudice to their
claims for fees*®

The directors must notify for registry in the mercantile register the
appointment of the first liquidators. and the latter in turn must not:fy
any subsequent changes in appointment or powers. The liquidators
must sign the firm name to all their acts and upon qualifyiny must
file their signatures in the court of registry.>

The relationship between the liquidators and the company in liqui-
dation is governed by the general principles of agency. and they
usually are given the same rights as the members of the Vorstand
enjoved. They have the power to continue and carry on the business,
subject always to the supervising power of the Aufsichtsrat exactly
as the directors are subject to that supervision before liquidation.
They are responsible for and must prepare a balance sheet on enter-
ing upon their duties and at the close of each business year thereafter.
Upon completion of the dissolution and distribution and after final
account by the liquidators, they must give notice of that fact for entry
in the mercantile register. The books and documents of the company
in their possession must be kept safely for 10 yvears thereafter, during
which time they must be available for inspection.*

The bodies which represent the company continue their duties
during liquidation (except the Vorstand, which may be replaced
by liquidators). The general meeting of shareholders is to be
regularly held to consider the balance sheets presented by the liqui-
dators and to appoint new liquidators to fill vacancies or remove
a liquidator when this is deemed advisable. These meetings of
shareholders must also decide questions arising in connection with
transactions which are not properly for the liquidators to decide.

It is the duty of liquidators to call upon creditors to file claims.
One year after publication of this notice the property remaining

& The bankruptey of a company implies its insclvency or overindebtedness. Any direc-
tor or company creditor may file the petition, and the directors must file the petition
when the company is insolvent. The trustee in bankruptey administers the business and
represents the company, but the Vorstand and the Auf-ichtsrat and the giperal meetings
(g shﬁrvhnlders continue to act and to carry out all their functions (K.O. 6, Zui—_us g

G.R. 2401,

« H G.B. 292203,

= H.G.B. 231, 295, 298,

®HG.B. 295, A 3 .

@B G B. 611 et seq.; HG.B. 298293, 302. See regulations for carrying on the busi-
ness, H.G.B. 149-158, -
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in the possession of the company after the debts have been paid or
otherwise secured will be divided by the liquidators among the
shareholders. Distribution must be made according to the. value
of the shares held and according to the several rights of the dif-
ferent kinds of shares. It usually is made in cash after realization 5
upon assets, but it may be accomplished in another marner if the
ceneral meeting decides that it shall be done without sale. The
richt to claim a share in the distribution is barred after 3 years.
Liquidators need not pay shareholders or others except upon formal
receipt or, where shares have been surrendered, upon the certificates
therefor.*? :
LIMITED-LIABILITY COMPANIES

The limited-liability company, or Gesellschaft mit beschraenk-
ter Haftung (G.m.b.H.), has no exact parallel in American law.
It partakes partly of the nature of the American business corpora-
tion and partly of the nature of a partnership. It has juristic per-
sonality, a separate firm name, capital and property rights separate
and distinet from its members, and the right to sue and be sued.®.

Unlike the share company, the capital of the limited-liability com-
pany is not divided into shares, and consequently certificates can -
be neither issued nor negotiated; but the individual holdings of the
members in the company may be transferred in whole or in part by
notarial or judicial act, subject to the consent of the company.®®

The limited-liability company is represented by one or more man-
agers (Geschaeftsfuehrer). Supervisors are optional. Members
must pay in capital to the amount agreed in their subscriptions set
furth in the miemorandum of association (charter). They have no
further liability for payment to capital escept for additional calls
in the ratio of their holdings (as limited by the charter).’®

The acts of a limited-liability company do not require the pub-
licity exacted of the share company, nor are changes so completely
covered by legal supervision. -

The duration of the company depends, as does that of the share
company, upon the charter; and, like the share company, the limited-
liability company is deemed a mercantile association within the
meaning of the Commercial Code.’

FORMATION
MEMORANDUM OF ASSOCIATION (CHARTER)

Two ** or more persons may come together and form a limited-
Liability company. They must sign and execute a memorandum of
association (charter) by a declaration before a notary or a judicial -
officer. They may be natural persons, or partnerships, or share com-

* Realization of the company’s assets by sale of its property as a whole is only
pirmifted when a geveral meeting 8o provides by resolution passed by a majority of at
last thrve fourths of the capital taking part in the vote unless further requirements
are imposed by the charter +H.3.B. 303).

#i1G B 3ol 36y ; B.G.B. 797,

®GmbHG. 13,

®GmbHG, 14-15, 17,

G.nb H.G. 26,

S G.mbH G, 3, 13,

® Atter fornintion bag heen effected the company may eontinue in existence with only
one matager tGeseilschafter) (R.G. vol. 68, p. 172). To distinguish berween the director
tmember of the Verstand) of a share company and the Geschacftsfuchrer of a limited-
liability company the latter word will be trauslated and hereafter appear in this text as
* mavager.”
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" panies, or even other limited-liability companies and may be either
German or foreign, resident or nonresident. Signing by power of
attorney is permissible if the document is properly authenticated.>

The memorandum of association must state (a) the name and
the principal place of business of the company;® (3) the objects
-of the undertaking; (c) the amount of capital; (4) the amount
to be paid by each member into the capital; (e) the duration of
the company,® if fixed; (f) duties other than contribution to capital,
if agreed upon; °2 and (g) if contributions to capital are to be made
-otherwise than in cash, the names of the members so contributing, a
description of the property, and the cash value at which it is taken.®?

If the charter does not contain these provisions, or if any of them
are null and void, any member, manager, or supervisor may, by writ,

"apply to have the company annulled; but defects in the charter as

" to name, place of business, or the object of the undertaking may be

" remedied by unanimous vote or consent of the members.*

FIRM NAME

The name of the company must either refer to the object of the
“undertaking or include the name of at least one member, with an
- addition signifying the existence of the company. It cannot include
‘the names of persons other than members (except when under
section 22 of the Commercial Code the company has acquired this
right). It must in any event have appended to it the designation
" (zesellschaft mit beschraenkter Haftung” (or its abbreviation,
“G.m.b.H.”).% ‘
" Foreign companies may use their own corporate name when or-
ganizing a German subsidiary.

NOTIFICATION TO THE COURT

The managers (Geschaeftsfuehrer) of a limited-liability com-
pany @ must notify ¢ the court of the district in which the principal
place of business is situated®® of the formation of the company

"and the execution of its memorandum of association and must
" request permission to register the company in the mercantile reg-
“ister.®® With the application there must be submitted (a) the
charter, accompanied by the duly authenticated powers of attorney
of those who signed for the principals; (b) the documents giving
the managers their authority (if not fixed by charter); (¢) a list
of the members, their occupations and residences, and the amounts
~of their respective contributions, signed by the persons making the

% (;.m.b.H.G. 2.

® The principal place of business (Sitz) need not be where the plant is located.

@ To prolong the duration of a limited-liability company the consent of all the members
is necessary if the rights of any are diminished. Otherwise it is effected as any other
alteration.

« G.m.b.H.G. 3.

* G.m.b.H.G. 9.
® The court merely formally accepts the documents for filing without any jurisdiction
or power with regard to them. Any right of decision is acquired by the courts ouly
. subsequent to registration. R
e Similar notice must be given the court in the district where a branch is located
(G.m.b.H.G. 12).
* G.m.b.H.G. 7.
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application; {d) the state license (when required); and (¢) a
statement that at least one fourth of the contributions other than
those not in cash have been paid (but in no case less than 250
marks per subscriber) and that this money is at the complete dis-
posal of the managers.™ . ] .

The managers must at the same time furnish the court specimens
of their signatures.

REGISTRATION AND PUBLICATION

After notice of the intention to register is filed with the court,
notice of the formation of the company must be given to the mer-
cantile registry in the district where the principal office is located
(and to the registries in the districts of all branches as well). A
notice for registration must include -(e¢) the name and principal
place of business of the company, (b) its objects, (¢) the amount of
capital, (d) the date of the execution of the charter, (¢) the duration
of the company, (f) the names of the managers, and (g) the powers
of the managers and. liquidators (if specified).™ : '

Before registration the company has no existence, and persons
trading in its name or on its behalf before that time are jointly and
severally liable.™ :

An announcement that registration of the formation of the com-
Eany has been effected must be published at the principal place of-
usiness of the company and at the places of business of all the
branches. The publication at the principal office must include the’
facts required for registration, the facts and circumstances surround--
ing contributions to capital made otherwise than in cash, and the
requirements of the charter as to publication of notices by the
company.™ ) :
INTERESTS IN THE COMPANY
CAPITAL

- The capital in forming a limited-liability company must be at’
least 20.000 marks.”* The subscription of each member must be at
least 500 marks, but may be any larger sum so long as the amount is
divisible by 100. The aggregate of the contributions must equal the
entire capital.”™

Contributions to capital may also be made by any member in
property other than cash, in which event the names of the members
so contributing, a description of the property, and the value at
which it is taken must be set forth in the memorandum of associa-
tion. Such contributions can only be allowed by the charter or
amendment to it and can never be for services,™ '

©G.m.bH.G. 8

" G.m.b.H.G. 10, 12,

T Goaab . H.G. 11 - . :
. ™ The registration is published in the German Official Gazette and usually in two daily-

CWSDHADETS.

* The organization costs are comparatively reasonable. They include potarial and
registration fees, expenses of publication, and an organization tax on capital of 4 percent.
(Bve Journal of Comparaitve Legislation, Nov. 1931, p. 221.)

*The entire capital of a limited-linbility company must be subscribed for, and an
amount equal to at least one fourth must be paid in cash on each share (and not merely
on the totul). except where a contribution is made in other than cash, before an applica-
tion for jnscription in the mercantile register is permitted. Contributions other than cash

nnist be freely availableé, although real propert no a C
before registration (G.mb.H.G. 7). Property cannot be trasferred to the company

M G.mbiLG. 5 R.G. vol. 82, p. 303.
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SHARES

The capital of the limited-liability company is divided into mem-
bership shares (Geschaeftsanteile) which correspond to the con-
tributions of the members. The share of an individual member in
the business is determined by the amount of his contribution.”” No
certificate is issued; but, if an attempt is made to issue a certificate,
the certificate is only considered proof of an undivided interest in
the business (under no conditions transferable as such). However,
dividend warrants are issuable by the limited-liability company.

Shares entitle the members to an undivided portion of the com-
pany’s property. They are nonnegotiable and can be transferred
only by declaration before a notary or judicial officer and, if required,
upon consent of the company. Where the charter requires consent,
this must be written and specify the name of the transferee and the
amount of each of the new shares created out of the original contri-
bution. Shares may pass by transfer or by inheritance (both of
which may be limited or prohibited by the charter). If a member
acquires shares other than his own, they must remain separate and
‘independent, and the share (Anteile) of any member must remain
undivided as long as it is in his possession and may be split up
only on transfer or on inheritance. A division may be prohibited
even then.™

Where a member transfers his share, he must give proof thereof
to the company, and the person named therein shall be deemed the
only transferee. An agreement between the transferor and the
transferee as to the rights and liabilities of the company is operative
between them, but both are liable to the company for payment to
capital after the time of transfer, notwithstanding any agreement.”

Under no circumstances may shares which are not fully paid be
acquired by the company; and fully paid shares may be so acquired
only when the company has property in excess of 1ts capital from
which the price can }f)e paid. Amortization of shares of the company
is allowed only if expressly provided by the charter.?®

RIGHTS AND LIABILITIES OF THE PARTIES
MEMBERS

The members of a limited-liability company are liable to the com-
pany, but not to creditors, for the amount of their contributions.**
This liability extends only to the unpaid portion of their contribu-
tions. The payments to be made on a contribution are deter-
mined in proportion to the amount subscribed;®* and a member
may not be excused or allowed to defer payment of an installment
except in the event of a reduction of capital, nor is he allowed to pay
by set-off.#2 If a member delays in the payment of an installment

7 G.m.b.H.G. 14,

¥ G.m.b.H.G. 15, 17.

% G.m.b.H.G. 16,

% G.m.b.H.G. 33-34.

& Jn case of dissolution they must pay what they have agreed so far as is necessary
to enable the company to fulfill its obligations (G.m.b.H.G. 7T7). B

& If an undivided share is held by several as joint owners. they can only eXercise the
rights to such share in cooperation and are jointly and severally liable for all the pay-
ments to be made thereupon. A common representative acts for all: and all the duties
of the company to the shareholder are performed and satisfied by perfurmance to such
representative or to any one of the coowners direct (G.m.b.H.G. 18).

2 (.m.b.H.G. 19.

4
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upon a contribution, interest is chargeable®* and other penalties
and damages may be added if specified by the charter. .

If a member delay in the payment of his subscription, demand is
made by registered letter, with noticé that payment must take place
within 1 month or the company will cancel his share. Upon default
in payment after such notice the company declares the share (and all
payments previously made) forfeited. This declaration must be
communicated to the defaulting shareholder by registered letter, and
he remains liable for the amount due thereupon and for subsequent
contributions.®® o :

Not only is the member who defaults in payment of an installment
(and thereby loses his stock) liable, but his predecessors in_title
within the 5 preceding years are liable as well, in the reverse order
of their succession.-. If any such ‘predecessor pay the installment,
he acquires the share of the defaulting member. If no predecessor
pays, the company may sell the share at public auction (sale by
other methods allowed only on consent of forfeiting shareholder).®

If the amount of the installment cannot be obtained by sale, the
remaining members of the company are compelled to make good
the deficiency in capital by contributing in proportion to the amount
of their shares; and if any of the members fail to pay, the others
must make up the deficiency proportionately.” - :

This liability on the part of members to make up the subscribed
capital ig also enforced where there is an increase in capital. All
the members, new owners as well as old, must take up the capital to
the full amount, and the owners of the old stock must subscribe to
such increase even though they voted against it. No agreement
may free a member or his predecessor in title from this liability.”
The process for the collection of these amounts from members may
be made more summary or direct by charter. The company cannot
relinquish its right to the forfeiture of shares by the defaulting
member for nonpayment. )

Only by the charter or by the consent of all the members may a
limited-liability company provide for additional calls on shares
(Nachschuessen) over and above the amount of the originally agreed
contribution. When additional contributions are to be collected,
they must be in the ratio of the holdings of the members, and the
charter may specify the limits of such additional contributions.®

When the liability for additional payments is not limited by char-
ter. members can free themselves from additional calls (only if
their original contribution is paid in full) by declaring, within 1
month, their share at the disposal of the company for meeting
such call. Also, if any member does not pay an additional call,
the company may demand that his share be deposited with it for sale
by public auction. In either of these cases, the member is entitled
to any surplus realized. If, however, the share cannot be sold,

S G.mb H.G. 20,

= 6.omb H.G L.

G mbHG. 22-23.

¥ Gm.b HG. 24. The necessity for these contributions arises because the creditors of
the cawpany are entitled to be sssured that the full amount of the capital stated in the
memorandum of associgtion has been paid. Such other members. however, are only
secondarily liable, or, in other words, can only be held after an attempt has been made
&t ~vllection from the others.

* GmbHG 25,

Wit h M2 98
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it becomes the property of the company and may be sold thereafter
at any time for the account of the company alone.

Where additional calls are limited by charter, no member can
avoid additional calls within the limit. If he does not pay, the
company may declare the share forfeited and sell it.®
" Members who give false information in connection with the in-
scription of the company in the mercantile register are liable to
imprisonment and fine.**

- In the absence of statutory provisions to the contrary, the rights
of members are regulated by the chartér, and unless there are special
provisions ‘the law of limited-liability companies applies.? ~(The
rights of members to participate in the general meetings of the com-
pany are discussed on pp. 49 and 50.)

. Members of a limited-liability company are entitled to the net
profits shown in the balance sheet unless the charter provides other-
wise.”® The distribution is made in proportion to holdings, but other
‘methods of distribution may be specified in the charter. Assets
necessary to keep the capital intact must not be paid out, but addi-
tional calls which are not necessary may be refunded. Members will
not be called upon to pay back sums received in good faith as their
share of profits unless such payments were improperly or incorrectly
made; and if the repayment cannot be enforced, the deficits must
be replaced by the other members. Claims of the company for the
recovery of such payments are barred after 5 years.®*

MANAGERS

The managers are jointly and severally liable for repayment to
the company by members of deficiencies in the capital, if payments
to members were illegally or incorrectly made.*

The managers must use the diligence of careful business men in
conducting the business and are jointly and severally liable to the
company for failure to use this degree of care.®® That they acted
pursuant to resolutions of the general meetings does not extinguish
their liability. Claims so arising are barred after 5 years.”

The managers are subject to imprisonment and fine (a) if upon
the formation of the company they give false information con-
cerning payment of subscriptions for entry in the mercantile reg-
ister or to the court; () if, to effect the registration of a reduction
of capital, they knowingly give to the court false assurance as to
the satisfaction or security of the company’s creditors; (c¢) if in
public communications they knowingly misrepresent or conceal the
condition .of the company’s affairs;® and (d) if they do not apply
for adjudication in bankruptcy for the company when they should
do so.*® :

% Gm.b.HG. 28,
. G mbH.G. 82, .

%2 G.m.b.H.G. 46-51. A

% A Jimited-liability company is not compelled. as is a share company, to allocate 2
part of its profits to a reserve fund before distributing dividends to its members.

% G.m.b.H.G. 29-32,

% G.m.b.H.G. 31.

* G.mb.H.G. 43. N

o All rules affecting managers affect also the persons appointed to act as thelr sub-
stintsutes l()(i{u(:}b;iz(} 44).

G.m.b.H.G. . s

% The bankruptcy act, secs. 239-241, applies to managers of a limited-liability company
(as also to directors of a share company) if they bave dealt in a manner therein penalized,
after bankruptey (G.m.b.H.G, 83). ] .-
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]
CONDUCT OF THE BUSINESS
'THE GENERAL MEETING

In the absence of statutory. provisions, the charter regulates the
rights of members with reference to the affairs of the company. In
default of provisions in the charter the limited-liability company
act, sections 43 to 51, apply and provide for resolutions at general
meetings of the members.

General meetings are summoned by the managers® when the
company’s interests demand (and especially when more than half
of the company’s capital has been lost) as well as in cases expressly
prescribed.? They may also be called by the Aufsichtsrat.®* Members
the aggregate of whose shares is not less than one tenth of the
capital may, upon stating their reasons, demand that a general
meeting be called and, under the same conditions, may also demand
that a particular matter be placed on the agenda for -any meeting.
If their request is not met, they may do it themselves.* .

A general meeting is summoned by notice sent by registered letter
to members at least 1 week before such meeting, stating the purpose
for which the meeting is called.®* If a meeting is not properly sum-
moned, the resolutions can be adopted only if all members are present
and agree. - The same rule applies to the adoption of resolutions
where notice of the subject matter has not been given at least 3 days
prior to such meeting.® A general meeting may be held anywhere,
even outside Germany.

Where a board of supervisors is provided for in the charter, the
general meeting of a limited-liability company has exactly the same
functions as those of a general meeting of a share company.
If the charter makes no provision for a board of supervisors, the
general meeting adds the functions of such board to its own.

Resolutions of a general meeting are necessary for (@) approving
‘the annual balance sheet 7 and a distribution of the net profits shown
thereon, (b) making calls for contributions, (¢) repayment of addi-
tional calls, (d) division and cancelation of shares, (¢) appointment
and reméval of managers and the granting of their discharge from
liability, (f) the conferring of powers of procuration and mercan-
tile agency on persons to be authorized to conduct the business of
the company, and (g) enforcing the company’s claims against the
managers or members arising from promotion or management.®

Required resolutions affecting the affairs of the company must be
passed by a three-fourths majority of the votes cast. Each member
has one vote for each 100 marks represented by his share. Voting by
proxy is allowed provided such proxies are in writing.® A member

! The r‘l:anagcrs cannot be deprived of this right, and procurists acting for them cannot
eXercire .

2 G.m.b.H.G. 49,

3 Under G.m.b.1{.G. 52, referring to the Commercial Code, sec. 246.

¢G.mb.H.G. 50 . i

$ One of the advantages of the limited-liability company is that although, in principle,
resolutions should be passed at a general meeting it is unnecessary to bold the meeting if
all the members consent in writing or consent to their votes being given in writinz. A
copy of the resolution may therefore he sent to each membher and he can communicate
his vote by letter. A meeting need pever be held when a limited company is controlled
by one party (G.mb.H.G. 48),

¢ G.m.bil.G, 51.

:}:nm{;‘;‘ri(un 406f the annual balance sheet of a limited-liability company is not required.

»m.b H.G. .
® A proxy may vote the shares of more than one member, and he need not necessarily be

A member: but the charter may provide that the proxy may only be granted to another
wember (R.G. vol. 41, p. 99). ’

.
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cannot vote his own or another’s shares on questions of releasing him
from obligations to the company or other actions or settlements in
which he is involved.?

MANAGEMENT

The business of the limited-liability company is in the charge of
one or more managers (Geschaeftsfuehrer), who may or may not be
members of (subscribers to) the company and who may be either
Germans or foreigners. They are appointed by the general meeting
or in the same manner as directors of a share company and may be
removed at any time by those appointing them; but the charter may
limit removal to “cogent grounds” (gross neglect of duty or in-
capacity).!!

The 1nanagers have the same right to represent the company in
dealing with third parties and in the conduct of the business as the
directors of a share company. (See “ Directors and managers as
agents”, p. 236.) They act in all judicial and extrajudicial trans-
actions and sign ' on behalf of the company in the manner specified
in the charter, and the company acquires rights and incurs liabilities
by reason of the transactions on its behalf by the managers.*

The managers collectively must make application for entry in the
mercantile register of (@) the formation of the company, (b)
increases and reductions in capital, (¢) changes in the appointments
of managers and the limitations upon their powers, (4) dissolution
of the company except by bankruptcy, and (¢) the names of the
first liquidators.*

They are liable to the company for the observance of the limita-
tions imposed upon their authority either by the charter or the
general meetings, but this limitation does not affect third parties.*®

The specified duties of the managers are (a) to see that the books
of the company are properly kept; (&) within the first 3 months of
each business year *¢ to draw up a balance sheet !* and profit and loss
account for the preceding year;'® and (¢) in January of each year
to file with the court in charge of the mercantile register a list of
the members of the company, with their addresses, occupations, and
the amounts of their respective contributions.?®

SUPERVISION

In a limited-liability company a board of supervisors (Aufsichts-
rat) is not required by law and is necessary only when the charter

» G.m.b.H.G. 47.

1 G.m.b.H.G. 6, 38, 46.

12 The managers mvst supply the court with specimens of their signature (G.m.b.H.G. 39).

» G.m.b.H.G. 35-36.

1 G.m.b.H.G. 7, 39, 57-58. 65, 67. 78, K

13 G.m.b.H.G. 37. The doctrine of ultra vires is nn'nown in German law. Directors
of an American corporation obtain their powers by grant from the stockholders, whereas
managers (Geschaeftsfuehrer) of a German limited-liability eompany and directors (Vor-
stand) of a German share company oblain their powers directly by law. The powers of
such managers and directors may be implicd from their positions, with vne exception—the
charter or a majority vote of a general meeting may provide that two or mure managers
or directors must act jointly to bind the company. X .

- 16 The charter may extend this period to 6 months; and if business is carried on beyond
the seas, to 9 months (G.m.b.H.G. 41).

17 The details to be reported in the balance sheet are by no means so carefully set
forth or complete as for share companies. The balance sheet of a limited-liability com-
pany must fullow the rules of the Commercial Code, sec. 4V, as moditied by the limited
liability company act, sec. 42. :

3% G.an.b.H.G. 41, .

. » [f there has been no change since last filed, a declaration to that effect suffices
(G.m.b.H.G, 40).
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so stipulates. Otherwise the duties of the supervisors are discharged
by the general meetings of members. ]
When the charter provides for supervisors, the same laws ** which
apply to supervisors in a share compdny #* apply to them. )
Usually a board of supervisors for a limited-liability company is
desirable only if supervision by the general meetings is unwieldy
because of the large number of members attending.

CORPORATE CHANGES
ALTERATIONS IN THE CHARTER .

Changes in the charter of a limited-liability company are effected
in the same manner as for share companies, that is, by a resolution
passed by the members at a general meeting. The necessity for the
general meeting and the resolution may be dispensed with, however,
in the case of a limited-liability company, if the approval of all the
members to such alteration is obtained in writing or they consent
that their votes be given in writing.??

The resolution, when necessary, ordinarily requires a majority of
three fourths of the votes cast, but additional requirements may be
imposed by the charter. It must be authenticated by a notary or
judicial oflicer, as must any other resolution of a limited-liability
company or a share company.

An alteration in the obligations of members from those imposed
by the charter requires the consent of all.2

To effect a change in the charter of a limited-liability company,
that fact must be notified for entry in the mercantile register and
must be published in accordance with the provisions of the charter.
The change does not become, legally operative until it has been so
entered in the register in the place in which the company has its
principal business office.?

Increases in capital—For an increase in the capital (which is
considered an alteration of the charter) of a limited-liability com-
pany the same requirements as for any other alteration must be
complied with. The subscription for the new capital must be exe-
cuted in the form of a declaration drawn up and authenticated by
a notary or judicial -officer.?

If the contributions to new capital are to be made otherwise than
in cash or are to be set off against the purchase price of property
to be acquired by the company, the name of the person contributing
or selling the property, the nature of the contribution or of the
property purchased, and the price at which such contribution 1s
valiued or the property is to be purchased must be recited in the
resolution and must also be specified in the declaration of
stbsceription,

The new shares may be allotted to the existing members or to
others.  The latter become members of the company upon signing
the subscription declaration. Any obligations (other than the amourt
of their subscription) assumed by such new members must be re-

®» H.GR. 243-249; and claims for compensation against such supervisors for breach
of their oblizations are barrad in 5 years. .

A G G, b (See ulso * Supervision ”, p. 8 hereof.)

2 Goab HG, 4%,

®amb H.G, L3,

> Gomb H.G, Ry,

= Gowb. G, B3,
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cited in the declaration of subscription, otherwise they will not be
bound to them.?

When the new capital has been provided,” application must be
made for entry in the mercantile register and be accompanied by
the declaration of subscriptions to the increased capital (or an au-
thenticated copy thereof) and a list of the persons and the amount
subscribed by each. The persons making the application are jointly
and severally liable to the company for the correctness of the infor-
mation supplied.?

Reductions in capital~—For a reduction of capital (which also is
considered to be an alteration in the charter) the same requirements
as in the case of other alterations must be complied with. The reso-
lution therefor must be published by the managers three times in the
newspaper specified in the charter, and such notification must contain
a request to creditors to file their claims.?? Creditors who give notice
of their claims and withhold consent to the reduction of capital must
be satisfied or secured. The application for registration of the re-
duction in the mercantile register must not be made before one year
from the date of the publication of the third notice to creditors.*®
The application for registration must have annexed to it the public
notice of the resolution, and the managers must certify that creditors
who have filed claims and withheld consent to the reduction have
been satisfied or secured.

The resolution for the reduction of capital must not leave the com-
pany with capital less than that ordinarily required for a limited-
liability company (20,000 marks).**

DISSOLUTION AND LIQUIDATION

A limited-liability company is dissolved for the same reasons and
upon the same grounds as a share company, namely, through
expiration of the period for which formed, by resolution of a general
meeting, or bankruptcy.’? (See ¢ Dissolution” under share com-
panies, p. 42.) It can also be effected by order of the court at the
principal place of business of the company if the objects for which
1t was formed become unattainable or for cogent reasons connected
with the affairs of the company.

In the latter cases the action therefor must be brought against
the company as the defendant and can be brought only by members
whose shares aggregate at least one tenth of the capital®® It may
also be effected by the State authorities where the public welfare is
endangered because the members of the company insist upon passing
illegal resolutions or knowingly allow illegal transactions to be

entered upon.®*

» G.mbHG. 56. . . .
# Thé subseriptions for increase of capital must be made available in the same manner

as original subscriptions. One fourth of the amount suhscribed by each mewmber must
immediat;ly be deposited with the managers (G.m.b.H.G. 7). .

= G.n.b.H.G. 57, .

2 Ap additiobal special request must be sent personally to all creditors known as
such.
% The registration of the reduction of capital must also be malde wherever the
company has branches, but such registration is not required to be as cuomplete as
the registration at the principal place of business (G.m.b.H.G. 59).

o Gm.bHG. 58,

H.G. 61.
'b.H.G. 62. A share company also may be dissolved for these reasons.
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Where the dissolution of a company is brought about by bank-
ruptey,® the trustee administers the estate (see “ Bankruptcy,” p.
175) ; but the managers and general meetings continue to assist in the
supervision of the business, ‘

The dissolution of a limited-liability company, unless caused by
bankruptcy, must be notified for entry in the mercantile register, as
must also the continuance of such company in the event bankruptcy
proceedings against it are stopped. Public notice of the dissolution
must be given, requesting creditors to file their claims in the same
manner as in a reduction of capital.®®

The dissolution, except by bankruptey, is carried out by the man-
agers unless others are designated in the charter or by resolution of
the general meetings.. Members whose contributions equal one tenth
of the company capital may also apply to the court for the appoint-
ment of liquidators on cogent grounds. Liquidators may be re-
moved under the same conditions. as those under which they were
appointed; and even if such liquidators were appointed by the court,
they may subsequently be removed by resolution of the members.*”

The names of the first liquidators must be notified by the managers
for entry in the mercantile register, but subsequent changes in the
personnel or in the powers of the liquidators must be notified by
the liquidators themselves.®®

During liquidation the legal position of a company and of its mem-
bers and its managers is regulated by the same rules that govern
them before liquidation. The managers (unless superseded by liqui-
dators), the general meetings, and the board of supervisors (if any)
perform the same services to the company during liquidation as
before.®® ' ‘ '

The liquidators must execute declarations and sign in behalf of the
company collectively (unless otherwise provided), by affixing their
own names with that of the company, with an indication that the
company itself is in liquidation. They terminate pending trans-
actions, perform obligations of the company, demand and collect
debts, and convert the property of the company generally into cash.
They may even enter into other transactions in order to terminate
pending obligations. They act on behalf of the company in place of
the managers and with the same powers. They have the same rights
and liabilities as managers and as such must prepare balance sheets
immediately upon the commencement of the liquidation and annually
thereafter.« :

Upon liquidation, the members are entitled to a distribution of
the property of the company in proportion to their respective shares
unless the charter provides otherwise, but only after the company’s
debts are paid or security given therefor.** Under no circumstances

% ]n the event of bankruptcy the managers must immediately apply for adjudication
and are liable for all payments made by them after the time when they should have
done so. Bankruptcy must be instituted when the liabilities exceed the assets or in
case of alleged insolvency, Tbhe rules as to such proceedings, which apply alike to limited-
h;&i;l‘l;y companies and share companies, are contained in K.O. 207-208 (G.m.b.H.G.
G .

= G.mbH.G. 65.

% G.m.b.H.G. 66,

sGmbHG. 67. T

®»G.mbHG, 69,

% G.mb.I).G. 68, 70-71,

@ When creditors whose identity is known do not file claims upon reguest, the sums
owing them must be deposited with the public authorities for their benefit.

175469 —33—3
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are the members entitled to any distribution before a year has elapsed
from the time of the third publication of the request to creditors to
file their claims. Liquidators are liable for any breach of their
duties with regard to distribution and for any wrongful distri-

bution.** .

After liquidation the books and papers of the company must be de-
posited with a member or with someone specified in the charter or
by resolution of a general meeting or appointed by the court for that
purpose, to be kept by him for 10 years and to be readily accessible
and open for inspection to any interested party.*

DISTINCTIONS BETWEEN THE A.G. AND THE G.M.B.H.

Germany has two important forms of corporate organization, the
share company (Aktiengesellschaft, or A.G.) and the lumited-liability
company (Gesellschaft mit beschraenkter Haftung, or G.m.b.H.),
both embodying basic principles characteristic of the American cor-
poration and especially the limited liability of the shareholders or

members.

Either may be the more suited for a particular need, and

to determine which is the more desirable in any given instance all
factors of cost, administration, flexibility, corporate control, etc.,
must be considered. The chief points of difference between the two

are:
AG.

Responsibility of shareholders limited
to the amount of their subscriptions
(H.G.B. 178).

{

The capital is divided into a definite
number of shares with definite par
value, of which shareholders may
acquire any amount.

The transfer of shares is unobstructed
and free (H.G.B. 179-180).

The shares are indivisible (H.G.B.
179).

Acquisition of its own shares by the
treasury is limited (H.G.B. 226).

All contributions to ecapital must be
paid in for the uses of the company
and are not returnable.

The guaranty that the original capital
is subscribed is insured by the liabil-
ity of the founders, directors, and
supervisors for their statements to
that effect, required to be publishe:l
and registered by them (H.G.B. 190,

In‘t-em:.ll affairs generally regulated by
law.

Alinority rights numerous (H.G.B. 231,
264, 266268, 295).
Five founders are required.

“GmbHG 74,
< G.m.b.H.G. 73.

G.m.b.H

Resp mnsibility of members limited, but
subsequent additional payments can
be provided in charter (G.m.b.H.G.
26).

The participation holdings of members
are not separate from, nor a divis-
ible portion of, the company hold-
ing (G.m.b.H.G. 14, 15; but see 17,
55).

The transfer of member rights is sur-
rounded by statutory difficulties
(G.m.b.H.G. 17).

The participation holdings are in cer-
tain cases divisible (G.m.b.H.G. 17).

Acquisition of its own member hold-
ings is less restricted (G.m.b.H.G.
33).

Additional payments may be refunded
unless required to cover losses of
original capital.

The members are jointly liable for sup-
plying the original capital in fuil
and for seeing that no unjustified
refunds (reducing capital) are per-
mitted (G.m.b.H.G. 24, 31).

Internal affairs to a certain extent
regulated by the charter (G.m.b.H.G.
43).

Minority rights limited (G.m.b.H.G.
50, 61, 66).

Two founders are sufficient.
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AG.

Supervisors (Aufsichtsrat) - obligatory
(H.G.B. 190). o

Management of company intrusted to
directors (Vorstand). . :

Directors removable at any
(H.G.B, 231). .

time

Directors directly liable to creditors

(H.G.B. 241). E
Drawing up of balance sheets required
by law (IL.G.B. 239, 200, 263).
Baliance sheet -must be published
(H.G.B. 263). :

The laws governing the preparation of
the balance sheet are stringent
(H.G.B. 261). )

Shareholders can- decide the affairs of
the company only at a general meet-
ing and by resolution (H.G.B. 250).

For alterations in the charter only a
three-fourths majority (or less) is
required (H.G.B. 274-276).

A majority can vote preferential
shares (H.G.B. 275).

Capitalization must be at least 50,000
marks,

55

G.m.b.H

Supervisors optional (G.m.b.H.G. 52).

Management of company intrusted to
managers (Geschaeftsfuehrer).

Managers removable, but “ wichtige
Grunde ” may be provided for or be
necessary (G.m.b.H.G. 38). -

Managers hot directly liable to credi-
tors (G.m.b.H.G. 43). -

Drawing up of balance sheets optional
(G.m.b.H.G. 45-46).

Publication of balance sheet neces-
sary only in the case of a bank
{G.m.b.H.G. 41).

The laws governing the preparation
of the balance sheet are not strin-
gent (G.m.b.H.G. 42).

The written consent of the required
majority is sufficient, in deciding
company matters (G.m.b.H.G. 48).

For alterations in the charter at least
a three-fourths majority is necessary
(G.m.b.H.G. 53).

Issuance of preferential shares re-
quires the consent of all the mem-
bers (G.m.b.H.G. 53).

Capitalization must be at least 20,000
marks.

' _li'ARTNERSHIPS LIMITED BY SHARES

A partnership limited by shares (I{ommanditgesellschaft auf Ak-
tien) is a form of association no longer much used in Germany. It
represents a combination of legal concepts, some of which are pecu-
liar to the limited partnership and some to the share company. :

It is in some respects a juristic person, in that it has independent
rights attaching to its firm name and can acquire, hold, and dispose
of property and sue and be sued.** The firm name of the partner-
ship limited by shares must include its designation as such (Kom-
manditgesellschaft auf Aktien) and must be entered in the mercan-
tile register*® at the principal place of business and at all the
branches as well.¢¢

Ownership. of the property of the company is in the company
itself. It is not divisible among the partners except upon dissolution
or liquidation. The capital of the company upon formation must
be in the hands of the personally liable partners, to be subsequently
deposited to the account of the company.

FORMATION

MEMOERANDUM OF ASSOCIATION (CHARTER)

The formation of the partnership limited by shares is accom-
plished in much the same manner as the formation of a share com-
pany. It requires a memorandum of association, examination (by

:Ill.(;,lll. 210, 320.

o the entry in the mercantile register the names of th ally 1i

must be stated (H.G.B. 823) gl mee e personally liable partners
“H.G.B. 20, 294-30.
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special official examiners) of the circumstances attending formation,
declaration for entry in the mercantile register, and publication.*

A partnership limited by shares is brought about by the associa-
tion of not less than five persons, who enter into and execute an
agreement under notarial or judicial supervision and sanction. The
personally liable partners must all join in its execution, and the
limited partners who accept shares may also participate.*®

In the document itself must be set out (a) the number of shares
subscribed for by each of the interested parties; (&) the firm name
and the seat of the partnership; (¢) the amount of the partnership
capital and the par value of each share; (d) the way in which tle
general meetings of the partners may be called; (¢) the form in
which public notices are to be given by the company; (f) the names,
occupations, and addresses of the personally liable partners: (7)
the contributions made to property by the partners personally liable,
with the value of such contributions and their nature; and (A) the
special privileges to be enjoyed by the partners personally liable.*

DIVIDENDS AND RESERVES

Dividends to limited partners may be declared out of profits
" shown by the balance sheet, but personally liable partners are not
entitled to their dividends unless the capital assets exceed the ag-
gregate of the liabilities.®
A reserve fund must be created, in which must be deposited, until
the fund equals one tenth of the company capital (or more if so
provided in the memorandum of association): (2) At least one
twentieth of the net profits of the personally liable partners; (&) all
premiums received from the sale of shares, less costs; and (¢) any
sums paid by partners for preferential rights if the capital is not
-increased, unless such sums are written off to cover losses

RIGHTS AND LIABILITIES OF THE PARTIES

A partnership limited by shares must be composed of at least one
general partner who is unlimitedly liable to creditors of the business
and any number of other members who are involved only to the ex-
tent of their subscriptions paid on the shares into which the capital
is divided.s* The personally liable partners have rights, duties. and
obligations similar to those of general partners in a limited partner-
ship, while the limited partners have the rights, duties, and obliga-
tions of shareholders in a share company.*

CONDUCT OF THE BUSINESS
MANAGEMENT

The rules and regulations as to directors of share companies apply
to personally liable partners,®® and they are entitled to manage the
company in the same manner as directors of share companies. Their
Liability and duties with regard to the partners with limited liability

* HG.B. 182, 321-323.

“ H.G.B. 321,

® H.G.B. 182, 322,

# H.G.B. 329.

® The personally liable partners need not hold any of these shares, but they are
permitted to do so.

& H.G.B. 320.

® H.G.B. 325.
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are the same as those of general partners to limited partners in a
limited partnership. . v

They are not permitted to engage in business of the same kind as
that conducted by the partnership without the consent of all the
partners with limited liability expressed in a general meeting.®*
The personally liable partners have no vote at general meetings even
if they hold shares of the company; but their consent is required to
resolutions of general meetings whenever in a limited partnership
the agreement of the general partners would be necessary.

They have no authority to vote either for the appointment of ex-
aminers where the partners with limited liability wish to appoint
them or where the minority shareholders wish to bring suits for
claims arising out of the formation of the association.®

SUPERVISION

The resolutions of general meetings of limited partners are to be
carried out by the board of supervisors, unless the charter provides
otherwise, and these supervisors also institute legal proceedings
against the personally liable partners when this action is necessary.
The personally liable partners cannot be supervisors.®®

CORPORATE CHANGES
DISSOLUTION AND LIQUIDATION

Dissolution may be effected in the same manner and for the same
reasons as in the case of a limited partnership. A partnership lim-
ited by shares is dissolved by the bankruptcy, retirement,’ or expul-
sion of the personally liable partners; but it is not dissolved by the
bankruptcy, retirement, or expulsion of a partner with limited
Liability. The limited partners, in order to dissolve the company,
must do so by resolution of a general meeting passed by a three-,
fourths majority of the company capital present and voting, unless
the charter provides for a larger majority.*® - ,

Where it is not otherwise provided in the charter, liquidation is
carried on by the personally liable partners with one or more addi-
tional liquidators chosen by the general meeting, but the personally
liable partners may apply to the court for the appointment of
liquidators or the removal of those appointed.®®

CONVERSION TO SHARE COMPANY

~ This form of company can be changed to a share company by
resolution of a general meeting according to the rules relating to
a change in the charter of a share company.®® The aggregate of
the shares of the majority of the limited partners voting in favor
of the conversion must represent at least one fourth of the share
capital of the company not held by personally liable partners, and
the resolution therefor must carefully set forth the measures neces-
sary to carry out the conversion, the firm name to be used, the method
of appointing the directors, etc.®*

& H.G.B, 326.
= H.G.B. 327.

§7 Personally liable partners may not retire unless authorization so to do I8 given in
the charer (H.G.B. 330).

= 11.6.R, 320,

® }11.G.B. 331,

®HG.B. 274,

“3H.G.B. 332,



1IV. TAXATION OF BUSINESS
WHAT CONSTITUTES “ DOING BUSINESS *

Upon the post-war stabilization of German currency, many foreign
business men went to Germany to study the situation, with the intro-
duction of their goods into the German market or a continuance
of their already established business relations there in view. Al-
though this trade-promotive effort has been somewhat interrupted
by the unstable conditions of the past few years, it will undoubtedly
be resumed when times again are normal; and a consideration of the
problems of foreign commercial organizations when doing business
in Germany is therefore appropriate.

Germany boasts that its commercial law allows the enjoyment
and exercise of the principles of freedom of trade. It guarantees
to foreigners the same rights and benefits as are accorded its own
citizens. Article 151 of the Constitution grants * freedom of com-
* merce and trade ”, and article 1 of the regulations of trade (Gewerbe-
ordnung) sounds this same note in the words, “ everybody is free to
exercise a trade.” Of course, however, freedom of trade necessarily
is granted, to both nationals and foreigners, only under the authority
and supervision of the Government.

‘ DOING BUSINESS “ WITH” GERMANY

When a foreign concern desires to sell goods to German customers,
it is confronted with three problems. The primary question is
whether it is “ doing business in Germany.” The other two are
secondary and dependent on the answer to the first; they are the
necessity for registration of the business and the liability for taxa-
tion. It can readily be seen that an answer in the negative to the
first question obviates consideration of the others, because a firm not
doing business in Germany is not obligated to register and is not
liable for taxes.

If a foreign firm stays at home and takes orders there for ship-
ment to Germany, it may be said to be doing business with Germany
rather than in Germany. Virtually the same rules then obtain that
prevail in the United States when business is carried on between
merchants in different States. There will be no necessity for regis-
tration of the business in Germany, and there will be no liability to
taxation ! because such transactions will not be construed as “ doing
business in Germany.” The right of foreign firms in such cases will
be exactly the same as the right of German nationals to sue and
be sued in Germany if jurisdiction can be obtained by the courts.
The only disability which the foreign firms may suffer is that they
will probably be required by the courts to give security for costs and
legal fees; but they may avoid even this by assigning their claims
to a German and allowing him to sue in his own name.

1Thig is true except in the case of a contract for the use of a foreign patent, trade

mark, or copyright in Germany, when a tax on the income derived is payable—usually by
the German firm, (See * Industrial-property tax” on p. 65.)
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DOING BUSINESS “IN ” GERMANY

Difficulties begin to arise, however, when the foreign firm has its
own agents traveling in Germany, or sells through a commission
agent in Germany, or sends its merchandise to a German firm on
consignment. In such cases the foreign firm is held to be “ doing
business in Germany ”, and it thereby becomes liable to taxation
and registration (a) if it owns property in Germany in connection
with the conduct of its business, (5) if 1t maintains a business office
in its own name or a branch or factory in Germany, or (¢) if it
has a permanent representative ? or employee-agent residing there.

Where a foreign firm retains a German, or a resident of Germany,
or a permanent representative as its agent or intermediary to the
German trade, it is construed to be “ doing business in Germany ”
and must, as any other German mercantile business, register and
pay taxes.?

DOING BUSINESS THROUGH A BRANCH OR SUBSIDIARY

German branclies of foreign businesses may also be organized to

do business in Germany, in which event they must be registered in
the mercantile register so that they may be properly qualified to do
business as ordinary German mercantile organizations.* It may be
said in this conection from experience that the organization of a
branch of a foreign business is both unwieldy and undesirable. It
entails, especially in the case of a corporation, the filing of many
documents, all. of which must be authenticated. In the case of
foreign firms generally, it subjects them to liability for all the debts
and obligations contracted by the branch, and the branch never loses
its disadvantage of having a foreign connection. There are very
fe(viv firms conducting their business in Germany through a branch
today. :
" The German tax authorities seem to look with suspicion upon
this set-up because it gives opportunity for the foreign firm to
conceal its profits made in Germany. The tax law of 1925 (art.
31) provided, therefore, that they might tax a branch on the basis
of the earnings of a German firm engaged in a similar enterprise.
No difficulty will be encountered, however, from this law, and the
tax will be assessed correctly and according to the same law as
applies to German businesses, if profits of the branch are fairly
declared.®* To determine this, the tax authorities may, if they
doubt, insist upon the production of the balance sheet of the home
company covering its entire operations.

* The term “ permanent representative”™ (staendige Vertreter) appears in the income
nnd.curpom'nnn tax laws of 1925, and parties who may be considered such subject the
foreign business orgapization which employs them to German taxes. The Minister of
Finance, in his instructions upon these laws to the tax authorities, seemed to indicate
that for the time being the term would not embrace general commission merchants and
other such intermediaries so long as they remained independent and could mot be con-
strued to be emplovees of the foreign firm; but his instructions may have been only
temporary and therefore subject to change at any time.

? When the foreizn firm does business in Germany continuously through its own em-
ployees an understanding may be reached with the Minister of Finance whereby a Jump
suwr can be paid in liquidation of such tax liability.

¢ Sce “ Registration requirements ™, pp. 9-10,

¢ To facilitate payment of the Gesellschaftsteuer on the capital invested in the branch
and the Vermoegensteuer on operating property, it is often desirable for the home
;gm:ln,; rtgf'::;c:t;e b_vt r;sol&lt:on lmtiﬁli't:'llinhamount of capital for the branch, so that

¢ at hand to es or i
the tak ‘Buchoritioe Moy atona. sh the working capital of the branch on which
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Where a foreign corporation or other business enterprise organizes
a German subsidiary, such subsidiary, obtaining its recognition and
privileges through German law, incurs all the tax liability of a
German company.

THE FEDERAL TAX SYSTEM*

The tax system of the National Government includes the follow-
ing levies of principal interest to American individuals and firms:

1. Income tax (Einkommensteuer)—10 to 40 per cent.

2. Crisis tax (Krisensteuer).

3. Corporation tax (Ioerperschaftsteuer)—20 percent (levied on
corporate income).

4. Securities tax—10 percent.

5. Industrial-property tax.

6. Industrial charges (Industriebelastung)—4.5 percent.

7. Property tax (Vermoegensteuer)—5 per thousand (average
rate).

8.)Inheritance tax (Erbschaftsteuer)—2 to 60 percent.

9. Turnover tax (Umsatzsteuerzl-2 percent.

10. Bills of exchange tax (Wechselsteuer)—1 per thousand.

11. Transfer of capital tax (Kapitalverkehrsteuer)—(a) tax on
corporate rights (Gesellschaftsteuer), 2 percent; (&) tax on securi-
ties (Wertpapiersteuer); (c¢) stock-exchange turnover tax (Boer-
senumsatzsteuer).

12. Purchase of land tax (Grunderwerbsteuer)-—3 percent,

13. Automobile tax.

' Where the tax is required to be withheld at source, as in the case
of wages and of income from capital property such as dividends, the
debtor of the income must forward the proper tax amount to the
tax office in his district within 1 week after the payment falls due.

LIABILITY OF FOREIGNERS TO TAXATION

In general, a foreign individual who has his domicile in Germany
or has lived there for more than 6 months is under the same tax lia-
bility as a resident German.

A foreign firm which sells direct to a German dealer or through
a regular commission agent or broker in business for himself should
not encounter tax liability on the German business thus concluded.

But a foreign firm becomes liable to taxation in Germany if it
owns property, or maintains an establishment of some kind (Betriebs-
staette), such as a branch, sales office, or factory, or has a permanent
representative (staendige Vertreter) there;? or if it does business
continuously through one of its own employees or through a German
individual or firm under circumstances that cause the latter to be
regarded as its employee in the strict sense. )

Foreign individuals and companies are taxed (a) on income de-
rived from business for which they maintain an office or appoint a

¢ From this point on the discussion of taxation is, in the main, condensed from
- articles by Joseph H. Barkmeier which appeared in the issues of Feb. 8 and 16, 1933, ot
the General Legal Bulletin (C.L. 347 and 348) published by the Division of Commercial

Laws, Bureau of Foreign and Domestic Commerce, Washington.
7 See footnote 2, p. 59.
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permanent representative in Germany,* (b) on dividends on shares
of a German share company or limited-liability company, (¢) on
interest on obligations secured by real estate® situated in Germany,
(d) on income derived as a dormant partner in a German business,
(¢) on interest on debentures issued in the open market when the
borrower is located in Germany,® (f) on profits realized from the
sale of real estate in Germany when the acquisition is made for
speculative purposes* and the aggregate profits in 1 year exceed
1.000 reichsmarks, and (g¢) on income derived from the lease of
patent rights for exploitation in Germany. L

Dividends on shares of share companies and limited-liability com-
panies, earnings-as dormant partners, interest on mortgages or other
richts secured by real estate, and interest on debentures are taxed by
deductions at source. -

Certain State and municipal taxes on profits, salaries, and real
estate may also come into consideration.

INCOME TAX

Only physical persons are subject to the income tax.!*

Unlimited liability to the income tax arises when an individual has
his domicile (Wohnsitz) or habitual residence (Aufenthalt) in
Germany. If a foreigner is domiciled in Germany or has lived there
for more than 6 months, he becomes subject to unlimited tax liability
on the same footing as a domiciled or resident German; that is,
he is assessed on his total income from all sources, foreign as well
as domestic, regardless of whether any part of it has been assessed
elsewhere. If a foreigner has no residence in Germany, he is subject
;o l_t)alxation only on income from sources within Germany (limited
iability).** :

“'hefl)the rules regarding unlimited liability have entailed hard-
ship for the taxpayer, the Ministry of Finance has in the past

®No tax is levied should such a foreien corporation, during the first year, operate
i{n Germany at a 1oss or show profits eufficient only to cover organization and overhead:
but if, through questionable bookkeeping, the net profits from the German business of
the firm are reduced or are evidently in disproportion to the average earnings in
similar German businesses, the tax authorities may assess a fictiious income based on
the average earnings of like enterprises or upon the usual return of interest on the
caplt_ail invested in the Germam branch; and the tax authorities need not prove their
suspicion.

* But not if secured on movables in Germany.

® Rut not on debentures of German companies issued abroad and not listed om
German stock exchanges,

1 But not on profits realized from speculation en German stock exchanges or evenm
from the rale of goods outside the scope of his business. i

2 The German income-tax law distinguishes between two tax-paying groups, namely,
Lohnrteuer (wage or salary tax), which is withheld and paid by the employer, and
Einkommencteuer der Veranlagten (assessed income tax), which is declared and paid
by individuals who have income from an independent occupation or source.

2 An order of the Finance Minister, issned Dec. 30, 1931, discussing the fourth
emerzency decree of Dee. &, 1931, states: “ When @& person has no domicile in the
country and has not remained in it longer than 6 months, he bhas not unlimited lia-
bility to taxaticn ubnless it appears from the circumstances in the ease that he intended
to make more than a temporary stay. Accordingly, all circunrstances in each case must
be considered. 1t may be of special importance to know whether the sojourm is for
business reasons that recur every year and are therefore of some permanence. 1If, for
example, a person domiciled abroad is the chief owner (from a business viewpoint) of a
domestic concern and gojourns in the country for several months each year, devoting
himself to the affairs of such concern as an individual merchant or member of the
managing board. it must be ascertained whether such visits show an intent to nrake more
thsn a temporary stay in the country. It is impossible to lay down penerally applicabie
rulee owing to the varring conditions in individual cases; it is rather the particular
situation in each case that must be taken into eonsideration. The main things to be
considered are the business interests of the taxable person, on the one hand, and the
importance of the proper execution of the tax laws, on the other.”
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entered into agreements whereby certain kinds of income would le
exempt for a period or permitted the payment of a lump sum.

COMPUTATION OF TAX

A person whose income is less than 1.300 reichsmarks a year is
not subject to the income tax. This exemption is increased for a
family man by 100 marks for the wife, 100 marks for the first child,
180 marks for the second child, 360 marks for the third child, 540
marks for the fourth child, and 720 marks for the fifth child and
for each additional child less than 18 years of age. These provisions,
as well as deductions from the income ! such as family allowancez,
do not apply to persons subject to restricted liability. In computing
the net taxable income, 720 marks is tax free if the income is not
over 10,000 marks a year.

For the purpose of computing the tax, the net income minus allow-
able deductions, such as special contributions (social-insurance pre-
miums, etc.) and the tax-free amount, is rounded off as provided by
the emergency decree of December 1, 1930. Incomes above 12,000
marks are rounded off to the next full thousand, embracing 500 marks
.below and 500 marks above—for example, amounts between 12,500
and 13,500 marks are rounded off to 13.000 marks.

The income-tax rates are graduated according to the taxable in-
come. Since the basic income-tax law was passed in 1925 the rates
have been substantially unchanged, but there is, of course, no assur-
ance that they will so continue. The current rates start at 10 percent
for the first 8,000 reichsmarks and increase to 40 percent.’®

v

PAYMENT OF TAX

In the case of salaried persons, the tax (at present 10 percent)
is paid by the employer for the account of the employee, and the
employer reimburses himself by deducting the tax when paying the
calary. If the income of the wage earner exceeds 8,000 marks,
he must declare it and pay the balance of the tax himself.

YWhen dividends are distributed by a German share company, the
company deducts the income tax of 10 percent and delivers this
amount to the tax office. The resident shareholder must include the
dividends in his taxable income but may credit the tax already paid.
The nonresident shareholder bears only the 10 percent tax.

The assessed income tax !¢ is payable in four installments—on the
10th days of March, June, October, and December. The previous
year is taken as the basis of assessment. If the taxpayer is unable
to meet the payments, an appeal for an extension may be made, upon
a full presentation of the circumstances. The extension, if granted,
seldom exceeds a few weeks.

Individuals whose incomes are over 8,000 marks or who are sub-
ject to the assessed income tax pay a surtax (Zuschlag zur Einkom-

4 To facilitate computation of deductions for dependents (which are given in the law
as epecific sums of money or as percentages of income), the German Finance Ministry
has published charts showing the amount to be deducted from the tax itself, varying
according to the number of dependents and according to whether less or more than
50 )ercent of the income ig derived from wages. Legal

Prompt mnotice of changes in the income-tax rates appears in the General Lega
Bulletin issued by the Division of Commercial Laws, Bureau of Foreign and Domestic
Commerce, Washington.

» see footnote 12, p. 61.
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mensteuer) of 5 percent. The surtax on the income tax of single
persons is applicable at the rate of 10 percent in the case of wage
earners when their income is over 2,640 marks (220 marks monthly),
and in the case of persons subject to the assessed income tax when
their income is over 2,160 marks a year. .
Effective March 31, 1933, a special tax (independent of the income
tax) was placed on remuneration of every kind paid by public or
private companies to member of their supervisory boards (Auf-
sichtsrat), the tax to be paid by withholding at source.  The rate
is 10 percent when the recipient of the fees, bonuses, etc., is subject to
unlimited tax liability and 19 percent when he has restricted liability
(not domiciled or habitually resident in Germany). If the firm it-
self assumes the tax, the rates are increased to 11.11 percent and 21.11
percent, respectively.. The company is jointly liable with the
supervisor for the withholding and payment of the tax.!”

CRISIS TAX !

The crisis tax (Krisensteuer), established by the emergency decree
of June 5, 1931, to raise funds for social-welfare purposes, was placed,
in the case of wage earners, on the gross monthly wage or salary,
ranging from 1 percent on wages up to 300 marks a month to 5 per-
cent on wages of 3,000 marks or over. A decree of June 14, 1932,
abolished the crisis tax insofar as it pertained to wage earners and
established a tax for unemployment relief (Abgabe zur Arbeitslosen-
hilfe), which is much the same in principle.

All recipients of wages or salaries who have their domicile or
habitual residence in Germany are subject to the tax. Profit-sharing
and other income in lieu of or supplementing salary are included
under salary. Government employees whose salaries were reduced
by the decrees of June 5 and December 8, 1931, are taxed at the rate
of 1.5 percent. The tax on wage earners is withheld by the employer
and deducted from the gross monthly wage or salary; it ranges at
present from 1.5 percent for wage earners receiving up to 123 marks
a month to 6.5 percent on wages or salaries amounting to 3,000 marks
or over.

The decrees of June 6, 1931, and June 14, 1932, provide for the
assessment of a crisis tax (Krisensteuer der Veranlagten) on persons
subject to the assessed income tax. This tax is payable on the net
vearly income shown on the income-tax return before the tax-free
portion and the family allowances are deducted. At present this
tax ranges from 0.7 percent on net incomes up to 3,600 marks to 4
percent on net annual incomes of 1,000,000 marks and over.

CORPORATION TAX

* The corporation tak_(Koeperschaftsteuer) 1s levied on the income
of foreign and domestic corporations, including the share company
(Aktiengesellschaft) and the limited-liability company (Gesell-
schaft mit beschraenkter Haftung). If the seat or the principal

¥ For additional informstion on the computation and payment of this tax see General

Legal Builetin 29 (C.L. 366), issued by the Commercial Laws Division, Bureanu of
Foreign and Domestic Commerce, Washington, ¢ i N
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administrative center is situated in Germany, the corporation is
assessable on its entire income from all sources. The nonresident -
company is taxable only on property owned in Germany or income
derived from German sources. If a foreign concern organizes under
German law a subsidiary company, the local enterprise will be taxed
on its entire profits in the same way as any other German com-
pany, and the parent concern on the distributed profits flowing to
it in the form of dividends.

In general, the German branch (Zweigniederlassung) or perma-
nent agent (staendige Vertreter) of a foreign enterprise is liable
to tax only in respect of income derived from German sources.
However, as such establishments have sometimes endeavored to con-
ceal the profits actually made in Germany, the income tax law
and corporation tax law contain provisions whereby, in such cases,
the tax authorities may assess the branch at an amount that is earned
by similar German independent enterprises and equal at least to the
customary interest on the capital allotted to the branch, inclusive
of operating capital and stock on hand. The same rule applies
where the profits of the German subsidiary company of a foreign
.concern are obviously out of proportion to the earnings of similar
German companies. If such profits are difficult to ascertain, an
understanding may be reached with the Minister of Finance whereby
a lump sum can be paid in liquidation of the tax liability.

The tax authorities are allowed considerable discretion 1n selecting
the method of assessment where the net profit of the branch is in
doubt; sometimes the ratio of the gross progts realized in Germany to
the total gross profits is used. The fiscal authorities have the power
to agree to an estimated lump sum (Pauschbetrag) in payment of the
corporation tax, which frequently applies to several years.

In practice, the tax office is satisfied with the balance shown by the
properly kept books of the branch; but if they have any reason to
doubt the accuracy of the accounts submitted, the officials may call
for the balance sheet of the home company covering its operations in
all countries, or may make an arbitrary assessment as previously de-
scribed. A German subsidiary in any case must submit a copy of its
balance sheet along with its tax declaration.

TAX RATE

The corporation tax rate is 20 percent of the net profits.’® Reduced
rates are accorded the limited-liability company with a capital not
exceeding 50,000 reichsmarks; it pays the graduated income tax ap-
plicf:ilble to individuals up to a maximum rate of 20 percent of the net

rofits.
P The tax is payable in four installments—on the 10th day of March,
June, October, and December. The previous year is taken as the
basis of assessment. If the taxpayer is unable to meet the payments,
an appeal for an extension may be made, upon a full presentation of
the circumstances. The extension, if granted, seldom exceeds a few
weeks, .

A claim based on the taxable profits is outlawed after the lapse of
5 years (art. 121 of the federal tax regulations), but such limita-

¥ A German company holding at the beginning of any fiscal year at least 23 percent
of the shares of another company pays no income tax thereon.
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tion is interrupted if the authorities take any official steps against the
particular firm within this time toward the assessment or:collection
of taxes. In cases of fraudulent failure to pay taxes the term of
limitation is extended to 10 years.

SECURITIES TAX

A decree of October 16, 1930, abolished as of January 2, 1931, the
withholding of a 10 percent tax on income from fixed-interest-bearing
securities, which include (a) loans which are registered in a German
public register and (&) loans represented by bonds (Teilschuldver-
schreibungen).  According to the fourth emergency decree of Decem-
ber 8, 1931, the 10 percent rate of tax on gross income (restricted
liability) applies to foreign companies and individuals on the fol-
lowing incomes only: Interest from mortgages (Hypotheken), land
charges (Grundschulden), dividends and other income from stocks,
mining shares, limited-liability company shares, and participations
in other types of German companies.

The tax on income from shares in a limited-liability company
is not subject to withholding at source, as in the other cases enumer-
ated, but 15 assessed directly against the shareholder.

INDUSTRIAL-PROPERTY TAX

Under the besic income tax law of 1925 (art. III, par. 2, (3)),
income from artistic, literary, and industrial property rights in
general is liable to the full rates of income and corporation taxes.
Considerable uncertainty existed relative to the tax liability of
nonresident individuals and firms on income received from the
leasing of industrial-property rights and copyrights of various kinds
in Germany; decisions of the court of tax and customs appeals

" (Reichsfinanzhof) held that unless registration in a German public
register was cffected (see “ Industrial-property rights” at pp. 185 to
£201) income from such sources would not be subject to tax.

The presidential decree of December 8, 1931, however, extended
this tax to specifically cover the temporary leasing of all literary,
artistic, and industrial copyrights and industrial processes, and
since that date tax liability has been considered as broadened to
include such rights, whether registered in Germany or not. All
that is required to make a licensor liable to this tax is that the right
to use has been granted for a consideration.

The decree also empowered the Minister of Finance to establish
the rate of tax and to provide for its deduction at source on certain
types of copyright income when paid by resident German individuals
and firms to nonresidents. Ministerial regulations effective January
1, 1933, made persons subject to restricted liability (that is, not
‘domiciled in Germany) liable to a 10-percent tax on gross income
received from independent professional activity of a literary or
artistic nature which is exercised in Germany and from the tem-
porary leasing of literary and artistic copyrights. The tax is now
to be withheld by the debtor (licensee) for the account of the credi-
tor (licensor), but need not be if the income is not expected to exceed
300 marks during a calendar year. If during the year the income
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-should exceed 500 marks, the tax for the full amount must be de-
ducted from later payments to the licensor.

Royalties paid by a German under a licensing agreement to an
American individual or organization are taxed as income of the
American owner, This tax not being subject to deduction at source,
the American licensor must declare such profit and pay a tax
thereon—of 20 percent if a company and the usual income-tax rate
if an individual.

INDUSTRIAL CHARGES

There is a law for the production of the industrial charges
(Aufbringungsgestez) under the Dawes Plan, whereby a tax has
been assessed in accordance with the provisions of the industrial
charges law (Industriebelastungsgesetz). ‘While the industrial
charge was extinguished on reparations account when the Young
Plan came into force in May 1930, the German Government is free
to continue it for internal purposes and, in fact, has retained it
with certain modifications.
~ The Government has reduced the charges gradually, and accord-
ing to the law of March 31, 1931, they will be discontinued at the

“close of the fiscal year 1936. In the fiscal year 1932 only industrial
and commercial enterprises having a working capital of over 500,600
reichsmarks were liable.

The rates are based on the working capital as assessed for the
property tax (Vermoegensteuer). The rate for the fiscal year 1933
is 4.5 per thousand, payable in two equal installments on August
15, 1932, and February 15, 1933.

PROPERTY TAX

Individuals having their domicile or residence for more than 6
months in Germany and corporations having their seat and principal
administrative center there are subject to the property tax (Vermoe-
gensteuer) on the assessed value of their entire real and personal
property located in Germany and abroad. Nonresident individuals
and corporations are taxable only with respect to real and certain
personal property *® situated in Germany. In the case of persons
having unlimited tax liability, the first 20,000 reichsmarks of
property is exempt.

The tax falls due in quarterly installments on the 15th day of
February, May, August, and November.

The normal rate of the tax is 5 per thousand on the assessed value
of the property rounded off to the last 100 marks. The rate is
reduced on amounts less than 50,000 marks and increased on amounts
over 250,000 marks.

INHERITANCE TAX

The inheritance tax, with rates ranging from 2 to 60 percent, is
payable on (1) property acquired by descent or will, (2) gifts inter
vivos, and (3) gifts causa mortis and inter vivos subject to the ful-
fillment of a definite purpose or condition. The entire estate is tax-

1 No tax is payable by them on securities of any kind, objects of art, cash, automobiles,
furniture, etc., in Germany acquired for private and not for business purposes.
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able if the testator at the time of his death or the beneficiary at the
time when liability to taxation arises is resident in Germany. The
term “ resident in Germany ” includes foreigners having their domi-
cile or permanent residence in Germany and corporations having
their seat or principal administrative center there. s

In all other cases the tax is collected only on domestic agricultural,
forestry, and horticultural property, domestic operating (Betriebs-
vermoegen) or landed property, rights of usufruct to such property,
and titles (Rechten) the transfer of which involves registration in
domestic records.?® . : .

Insofar as the estate consists of foreign real property, claims
against foreign debtors, and titles the transfer of which is condi-
tional upon registration in foreign records, the inheritance tax col-
lected by the respective foreign State may, upon request, be de-
ducted from an estate or, in lieu thereof, the amount of the foreign
tax may be charged to the German inheritance tax in accordance with -
more detailed regulations to be issued by the Minister of Finance.”*

When a part of the property is removed from German taxation
by international treaties, the tax on the remainder is to be applied at
the rates which correspond to that on the entire inheritance.

'TURNOVER TAX

The turnover tax (Umsatzsteuer) is levied on sales?? made and
(with certain exceptions) services rendered in Germany against con-
sideration b¥ an individual or firm engaged in an independent busi-
ness or profession. The turnover tax law of January 80, 1932, in-
creased the rate from 0.85.te 2 percent, effective February 15, 1932,
and extended the tax to imports which theretofore had been exempt.
The rate is increased to 2.5 percent for wholesale enterprises whose
_ total sales in the previous taxable period, including tax-free sales,
exceeded 1,000,000 reichsmarks. The tax on grains, flour, and bran,
and bakery products therefrom is 0.85 percent; but if the sales of a
wholesale concern during the previous taxable period amount to
more than 1,000,000 reichsmarks, the rate is increased to 1.35 percent.

The tax on imports is termed an equalization tax (Ausgleich-
steuer), and the rate is 2 percent (except on bread grains and cer-
tain flours, when it is 0.85 percent), based on the import price of the
goods, including insurance, freight, etc. There are certain exemp-
tions from the equalization tax, which are confined to a special free
list, prepared by the Finance Ministry, consisting of raw materials
essential to German industries and not produced in sufficient quantity
within the country. All imports except those on the special free list
are subject to the equalization tax, the tax to be collected with the
duty on entering the German customs area. ’

Among exemptions from the turnover tax are sales of drafts,
‘securities, and company shares (Anteile), which are subject to special
taxes discussed later. Contributions subject to the tax on corporate
rights (Gesellschaftsteuer) also are exempted, as are, in general,

® For example, when testator had forei residen i
Germgn resident, (‘-ermsr} banking credits ar%ntax tree.ce and the beneficlary i mot a
I l-; {;o% ﬁrsl;;asxon in individual cases see Reichsminister der Finangzen, Aug. 30, 1922,

[t usually is added to the sale price and borne by the purchaser.
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sales of real estate, which pay the purchase of land tax (Grunder-
werbsteuer).

For the purpose of encouraging exports, the turnover tax has
not been applied to export sales. (Such of the enforcement regula-
tions of the turnover tax law of June 25, 1926, as have not been
modified by subsequent regulations or the new tax law of June 30,
1932, are still effective.) In addition to this and with the same
end in view, a decree of November 28, 1932, effective December 1,
1932, grants to exporters a bonus of 0.5 percent of the invoice (less
transportation charges and insurance) of exported goods. This
bonus amounts to a refund of one fourth of the turnover tax levied
immediately prior to the goods reaching the exporter and is given
to him in the form of an export bonus (Ausfuhrverguetung). Nu-
merous products, mostly raw materials, are listed in the decree for
which the exporter will not be entitled to the benefits of this refund
provision.

Tax-refund certificates (Steuergutscheine) are issued in the case
of the turnover tax to the amount of 40 percent of the sums due
and paid between October 1, 1932, and September 30, 1933. These
negotiable certificates will be accepted in payment of all taxes,
‘except income and corporation taxes, during the fiscal years 1934
to 1939.28

Under a recent decision of the Finance Ministry, all subsidiaries
of foreign companies, organized under German law as share com-
panies (Aktiengesellschaften), limited-liability companies (Gesell-
schaften mit beschraenkter Haftung), etc., are entitled to the full
benefit of the tax-refund certificates. A previous decision had
denied the right of such subsidiaries to obtain the tax certificates.

BILLS OF EXCHANGE TAX

Bills of exchange, drafts, promissory notes, acceptances in blank,
and other forms of commercial obligations are subject to the bills
of exchange tax (Wechselsteuer), payment of which is made by
affixing stamps obtainable at all post offices, under the law of July
12, 1930. Post-dated checks are subject to taxation in the same
manner as bills of exchange, but not ordinary checks currently
dated or traveler’s checks.

The normal rate of the tax is 0.10 reichsmark per 100 reichsmarks
or part thereof. Drafts drawn in foreign countries on German resi-
dents, provided they are payable in Germany and are expressed in
reichsmarks, pay one half the normal rate. Half the normal rate
applies also to drafts drawn by German residents on foreigners
and payable abroad; such drafts, however, are exempt from the tax
if they are payable at sight or within 10 days after they are issued
and sent abroad without being circulated in Germany. In case the
amount of the bill is left blank, the tax is to be reckoned on the basis
of 10,000 reichsmarks; but if a larger sum is inserted, the additional
tax must be paid. If a bill has been incorrectly taxed, a refund can

2 For a more detailed discussion of this refunding method, which applies to the turnover
(Umsatz;. trade (Gewerbe), and land (Grund) taxes, see General Legal Bulletin 12
(C.L. 342), issued by the Division of Commercial Laws, Bureau of Foreign and Domestic
Commerce, Washington.
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be obtained from the Finance Ministry if application therefor is
" made within 1 year. . .

Taxes on bills of exchange are due before the bills are’ circulated
or, if originating in foreign countries, before their being circulated
by the first German recipient. When a bill is forwarded for ac-
ceptance without endorsement, the acceptor must pay the tax before
negotiating the bill. Every endorser is legally obliged to see that
the tax is paid, if previous endorsers have neglected to do so.

~TRANSFER OF CAPITAL TAX

The transfer.of capital tax (Kapitalverkehrsteuer) includes three
separate taxes—on corporate rights (Gesellschaftsteuer), on securi-
ties (Wertpapiersteuer), and on’ stock-exchange transactions (Boer-
senumsatzsteuer). -

Tax on corporate rights—The tax on corporate rights is levied on
the founding of German companies and the establishing of German
branches of foreign companies. In the first instance it is assessed on
the amount of the capital stock of the company; in the second, on
the amount of capital to be employed in the branch enterprise. It is .
also collected on increases of capital by a company, and on loans of
members where the capital is inadequate. The rate is 2 percent, but
in the case of merging of corporations or of changing their legal .
form the tax is reduced to 1 percent. '

Tax on securities—The tax on the issuance of industrial deben-
tures is 0.10 reichsmark for each 10 reichsmarks or fraction thereof
and that on stocks and shares 0.20 reichsmark. This tax is paid only -
once on each security and is based on the par value. The minimum
tax is 0.10 reichsmark. The rate of tax is reduced to 0.05 reichsmark
per 10 reichsmarks on bonds and “ Renten ” deeds issued by domestic
_ public corporations, domestic land credit and mortgage banks, etc.,
provided they were issued with Government authorization. :

Exchange turnover tax~—The exchange turnover tax is levied on
transactions in various kinds of stocks and bonds that take place be-
tween (1) brokers, (2) brokers and customers, and (3) between other
individuals. Transactions concluded in a foreign country are sub-
ject to the tax if one of the contracting parties is resident in Ger-
many. The tax applies to foreign securities sold in Germany. The
tax on shares of a limited-liability company (G.m.b.H.) is 0.50 reichs-
mark per 100 reichsmarks or part thereof, with a minimum of 3
reichsmarks. The rates on other securities range according to the
parties from 0.02 to 0.15 reichsmark per 100 reichsmarks.

PURCHASE OF LAND TAX

The transfer of real estate in Germany is subject to the purchase
-of land tax (Grunderwerbsteuer) amounting to 3 percent of the value
of the property or of the sales price if that be the higher, Although
both vendor and vendee are personally liable, the tax usually is
borne by the latter. Additional percentages may be added by the
States and municipalities which may not exceed 2 percent.

The Federal rate is reduced to 2 percent and the additional per-
centages of the States and municipalities do not apply in transfers

175469—33—48
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of real estate which occur as a result of the fusion of companies
or a change from one type of company to another or on the acquisi-
tion of land by a company in exchange for shares in the company.

AUTOMOBILE TAX

An annual tax on motor cars (Kraftfahrzeugsteuer) is provided
by the law of March 16, 1931.2* It is levied on piston displacement
or on net weight of vehicle as follows:

(a) Motor cycles driven by combustion engines: For each 100
cubic’ centimeters of piston displacement or fraction thereof, 8
reichsmarks;

(b) Passenger cars driven by combustion engines, except motor
busses: For each 100 cubic centimeters of piston displacement or
fraction thereof, 12 reichsmarks;

(¢) Motor busses and trucks driven by combustion engines: For
each 200 kilos net weight of the vehicle ready for use or fraction
thereof, 30 reichsmarks (this rate to be increased by two-tenths if
the vehicles are not fitted on all wheels with rubber tires) ; and

(@) Electric or steam-driven motor vehicles and tractors without
-space for carrying freight, and other motor vehicles not specifically
mentioned: For each 200 kilos net weight of the vehicle ready for
use or fraction thereof, 20 reichsmarks.

M A new decree, issued Apr. 10, 1933, exempts newly registered domestic and foreign
passenger motorcycles and cars from this tax.



V. CONTRACTS o
' THINGS

In the consideration of the law of contracts attention must first
be directed to the rights which may be acquired under a contract
and the things to which those rights attach. German law contem-
plates that persons have certain rights (Rechte) with regard to
things  (Sachen) and then goes on to define “things” as “only
corporeal objects.”* When the law of things is studied, it is ob-
served that things may include objects which are not corporeal, for
they includé things in possession and things in action. So it may
be said that German law embraces the same basic concept of “ things ”
as does English and American law.

Things themselves fall into general classifications such as (¢) mov-
ables (personal property) and immovables (real property), (&)
consumables - (verbrauchbare Sachen) and nonconsumables, and (¢)
fungibles (vertretbare Sachen) and nonfungibles, which are further
defined as follows: A thing is an immovable when it cannot be
moved without being broken up, and the transfer of an immovable
implies its transfer in toto. (For example, in the sale of a house
the land upon which it stands would impliedly be included.) But
in any attempt - at definition or distinction it must be borne in mind
that certain things which are in reality movables are considered im-
movables, such as ships. ) .
~ Consumable things are defined as movables intended to be used

for consumption (such as food, fuel) or alienation (such as money,

dividends, and checks) in the ordinary course.? Movables which
form part of a stock of consumable merchandise are also included
so long as they are intended to be sold from time to time for
consumption.

Fungibles are movables which in ordinary dealings are described
by number, measurement, or weight.®

COMPONENT PARTS

Component parts of things are those which cannot be separated
from each other or from the main thing without destruction of one
part or the other or without change of their substance. Such com-
ponent parts cannot be the subject of separate rights; they go with
the main thing.*

It is possible that such parts, if attached to a thing, would be

" component parts; but where they are still in a factory and remain
as niere parts, or they are dealt with in trade separately, and it is
contemplated that they shall be sold or otherwise transferred merely

'BG.R. 90. (For a list of the abbreviations used in footnotes throughout this mono-
gr:xglcwne b, xil)
.G.B. 92,

*B.G.B.91.
“B.G.B.93.
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as parts, they are only accessories and can be the subject of separate
rights and are not presumed to pass with the thing itself.

The essential component parts of land which pass with it are
things firmly fixed to the ground, especially buildings and products
of the earth connected with the ground (such as seed already
planted).®

As to buildings, component parts are those things joined to such
buildings for the construction thereof ; but where things or buildings
are attached to land or constructions are attached to buildings for
a transitory purpose, they are not considered to be essential com-
ponent parts thereof and do not pass with the things themselves.
Rights connected with ownership, however, such as service and
rezlts, are considered component parts of a thing and pass with
it.

ACCESSORIES

Accessories (Zubehoer) are always movable things, but they are
never considered essential component parts because they become
annexed only incidentally in order to serve the economic purpose of
such principal thing, and not being essential component parts they
do not pass with the principal thing.”

The criterion usually adopted is whether an object is regarded
as an accessory in trade. The temporary use of a thing for economic
purposes of another thing does not make it an accessory, nor does
the temporary separation of an accessory discontinue its character
as such.® :

In a building which is permanently fitted for operation as a factory
ot mill the machinery and apparatus required for its operation
are not considered accessories; and on a farm the implements and
agricultural products and manure necessary for the farm also are
not so considered.® They pass with the building or farm.

FRUITS AND PROFITS

Fruits of a thing are defined as the products or other gains earned
from it according to its purpose, and the fruits of a right are the in-
come and profits derived from the exercise of that right. The bene-
fits derived from a thing by virtue of temporary or other legal rela-
tion to the person entitled to the use of such thing also are considered
fruits.!® The fruits and profits of a thing, like the component parts,
pass with the thing.

When the fruits of a thing are payments of money for the use
thereof, the money is apportioned from day to day and belongs to
the person entitled to the thing from which the money is obtained.
In other cases, however, the fruits belong to the party who is entitled
to the use of the thing at the time of severance. An income belongs
to the person exercising the right of ownership of the thing when the
income falls due.*

Persons who must surrender fruits taken while in temporary or
unlawful possession may recover the cost of the production of such
fruits if it does not exceed the value thereof.!?

5B.G.B. 94. 8 B.G.B. 97. . 1 B.GB. 101,
¢ B.G.B. 95-96. ® B.G.B. 98. 2 B.G.B. 102.
7B.G.B. 314. 10 B.G.B. 99-100.
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RIGHTS ;
: , ! .

In law the most important indication of a right in and to a thing is
possession. Possession is actual control.

* The right in and to a thing may pass from one party to another
either by law, as on the death of the possessor (when it goes to the
heir), or by an act of the free will of the transferor.*

When a person is deprived of the control of a thing by force or
otherwise than by legal process, he has an inalienable right, sounding
in possession, to resist the taking. And if he is disturbed 1in his pos-
session or the enjoyment thereof, or is even threatened with disturb-
ance therein, he 1s entitled to injunctive relief.!

Rights are exerted by the enjoyment of possession of a thing or
by the exercise of control thereover. Control implies the ability
to deal freely with the possession and even to transfer it.

When control is transferred by an act of free will and in so doing
either the transferor or the transferee is injured by an act or omission
in connection therewith not in contemplation of the parties, or either
of them is deprived thereby of anything to which he would ordi-
narily be entitled by the proper working of the transfer relationship,
such party obfains a right of action. The criterion, however, is
always possession, and the right of action arises from disturbance
thereof or distortion in connection therewith.

Rights may be exerted either as against the whole world (in rem)
or as against a particular person (in personam), and the German law
makes a very clear-cut distinction between the two and the remedies
allowed in each type. Rights which one has against the world
(Sachenrechte) are such as can be exerted because of the right
itself and claims can be made against or out of the right itself be-
cause of possession (Besitz). But rights against the person
- (Schuldrechte) arise out of contract and can only be exerted against
the person if jurisdiction is obtained against him. (A note secured
by a mortgage is an example of both a right against the person and
a right against the world, since the note is a right only against
the person and the mortgage is a right against the world in that
satisfaction may be obtained out of the thing mortgaged.)

Under contracts hereinafter to be considered, contracts for serv-
ices or for work, leases, loans, sale and exchange, and agency create
rights in personam (Schuldrechte), whereas mortgages, liens, and
ballments create rights against the world (Sachenrechte). [In
this study, agency and negotiable instruments have, for typographical
convenience, been treated separately under their own titles, although,
properly they fall under Bontracts.”]

VOID AND VOIDABLE ACTS

When, therefore, a person desires to obtain or to rid himself of
rights in anything, he declares his intention with regard thereto
directly or indirectly to another who may be disposed to carry out
his intention. The limitation in law at the outset is that a person
may not seek an act in law which is void ab initio {nichtig).  Such
acts under German law are transactions (a) in violation of good

1 B.G.B. 854, 857, 1 B.G.B. 859, 862,
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morals, (3) with a party not having legal capacity (void as to him),
(c) in violation of prohibitions (gesetzliches Verbot), (/) which
lack the form prescribed by law, or (e) in which one party takes
advantage of the distress, recklessness, improvidence (leichtsinnig)
or inexperience of another (e.g. usury and undue influence) and
obtains a promise or act which so exceeds the value of the consid-
eration that under the circumstances the profits are in striking
disproportion thereto.’s »

An act void in part is void in entirety unless it be assumed that
the parties intended the valid part to be separable and effective
without the void provisions. There are also acts voidable in law
(anfechtbar) which may or may not become the subject matter of
a contract, a few of which require decision of the court to set aside:
but generally they are impugned by an act of avoidance or by a
declaration delivered to the party entitled to notice within a certain
time carefully provided for in each case by the statutes.®

The grounds for such avoidance are (a) want of capacity of a
party (void as to the incompetent), (5) defects or misinterpreta-
tion or misunderstanding of the declaration, and (¢) fraud, threat,
or other extraneous circumstance.

Confirmation of voidable acts, where possible, ends the voida-
bility, though informal, even where the act requires formal compli-
ance. A third party acquiring rights under a voidable act has
certain reliefs if he be ignorant of its voidability.

'CONTRACTS IN GENERAL

Contracts (Vertraege) entered into in Germany are subjected to
rules of interpretation by the courts which are less strict than in
either England or the United States. “ They are to be interpreted
in good faith (Treu und Glauben) with due regard to common
usage ”, and “ all acts and omissions must be interpreted with refer-
ence to common usage ”’, which the Civil Code further limits “as
good faith between the parties requires.” ¥ o

The open attitude of the German court, coupled with its broad
latitude in the introduction and acceptance of testimony as to the
working of the minds of the parties, makes it possible to seek and
obtain a decision upon the real meaning of the parties even though
there has been a declared intention in writing. “In interpreting a
declaration the actual intention is to be ascertained and the literal
sense of the expression is not to be adhered to.” !®

The German attitude with regard to interpretation of contracts
seems to start with the idea of the real intent of the parties and to
advance slowly and grudgingly to the exceptions in which declared
intentions alone are considered binding. Indeed, it is possible to
avoid a contract where “real meaning ” or intention is questioned
on the ground of (¢) mental reservation (void if known to the
other), (b) fictitious (void if known to the other), (¢) not to be
taken seriously (void), (d) mistaken understanding, or (e) induced
by craft, deception, or unlawful threat. If avoidance is attempted
in cases of mistake, it must be done promptly upon discovery; in

| _®B.G.B. 134-138. 1w B.G.B. 157, 242, 348.
“*= 1 B.G.B. 123-124, 139-141. » B.G B. 133,



CONTRACTS . 75

-case of deception, within 1 year unless sooner discovered; in case
of threat, at the time coercion ceases.’® !

Ordinarily a statement in a .contract or correspondence of the
terms, obligations, and conditions, in form such as one would make -
in England or America, will be given the same effect under German
law. :

Contracts for the benefit of third parties are enforceable in Ger-
many by the parties and the third party as well,>® if agreed upon
between the parties. - ’

ORAL AND WRITTEN CONTRACTS

As has been intimated, there is no required form for contracts in
Germany, nor are there formalities or rules to which to adhere. Oral
contracts, therefore, may be said to be as valid in Germany (subject
always to the difficulty of proof) as are written contracts, except in
those cases in which German law obligates the parties to make
written contracts. ' .

It is obligatory in German law to make written declarations in
the following transactions:

(a) Rent or lease contracts of real estate for more than one year;

(b) Other transactions requiring public registry (corporation
matters and creation of forms of agency);

(¢) Life annuity contracts;

d) Guaranty contracts;

2e) Promises to pay for another and acknowledgment of debt (but
not of full merchants);

(f) Wills; - .

(9) Contracts for the transfer of property or the mortgage of
real estate; ’

(%) Renunciation of inheritance; and

(¢) Custody of securities (changes).? :

From the foregoing it is clear that a written contract is necessary
only in cases in which one would ordinarily, from the nature of the
transaction or the requirement of public registry, presume that a
written document should be drawn.

AUTHENTICATION OF DOCUMENTS

Many forms of contracts and documents under German law do not

require authentication to be valid, and many forms of agency agree-
ments are not required to be authenticated in order to impose the
obligations connected therewith upon the parties. But where con-
tracts or documents require authentication, the acts of agents of
foreign organizations who transact such types of business or make
such: contracts also require authentication.
. Authentication of contracts and documents is necessary only (a)
where the law requires a written form for the contract, () where
the carrying out of the transaction involves registering in some
official register, or (¢) where such documents are required for pro-
duction in German courts.

¥ B.G.B. 116-121, 123-124.
=B .G.H. 328335,
2 B.G.B. 566-581, 751, 766, 760781, 873, 2231, 2348-2351: H.G.B. 350 ; Depotgesets 2.
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In transactions where the law prescribes written form or authenti-
cation, any instrument relating thereto must be signed by the signa-
ture of the party or with his mark, judicially or notarially attested;
and if the transaction is attempted by an agent, the documents must
be signed with his signature and proof of his power and authentica-
tion thereof must be annexed. Any contract which must be so
authenticated, especially where it is to be filed in a public registry,
must be signed and acknowledged by both parties on the same docu-
ment. Where the contract is not to be filed in a public registry,
each party may sign and have acknowledged and authenticated “a
duplicate original and exchange duplicate originals. Any corre-
spondence resulting in a contract that requires authentication also
must be signed, acknowledged, and authenticated by the signing and
acknowledgment and authentication of the proposition or offer by
the one party and the acceptance by the other party.

An excellent but perhaps not legally correct (because sometimes
unnecessary) rule to follow would seem to be that all contracts or
offers made in a foreign country, the terms of which are expected to
be completed in Germany, should be authenticated. Especially
should this be done where the contracts may become the basis for
litigation or involve important matter or serious losses. It is abso-
lutely necessary that this rule should be followed with regard to
documents creating agencies of foreign companies intending to trans-
act business in Germany and especially where these representatives
intend to defend or bring suits in German courts.

 Experience has taught that authentication is always valuable,
because it proves the genuineness of signatures and the right to the
enjoyment of the powers conferred upon agents and, more especially,
it completely establishes the authority of the persons signing the
contract or conferring the agency to do those acts.

METHOD OF EFFECTING AUTHENTICATION

The acknowledgment of the signatures of the persons executing the
document must be taken by a local notary or other official authorized
to take acknowledgments in the country where the contract is drawn,
whose signature must in turn be certified by the county clerk of
the county in which such notary or official has qualified. The sig-
nature of the county clerk must be certified in turn by the German
consul for that district. If there be no German consul for the dis-
trict, the county clerk’s signature must be certified by the secretary
of state of the State in which the contract was drawn, whose signa-
ture must in turn be certified by the German consul having power
so to do. If there be none, the signature of the secretary of state
of the State where the contract is drawn must be certified by the
Secretary of State or equivalent officer of the foreign country and
his signature in turn certified by the German ambassador.

If a contract or a power of attorney for use in Germany is drawn
" in a language other than German, the German consul may, when this
is desirable, either translate the document into German himself
or have the translation made. He then certifies that the translation
is correct and at the same time authenticates the signatures to the
document. Certification of the correctness of a translation can also
be obtained in Germany from a German notary or an official
translator.
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. OFFER AND ACCEPTANCE

One of the requisites to the formation of a contractual relation-
ship is that one party make a declaration of intention with regard
thereto, communicate it, and have it accepted. An offer becomes
effective the moment it reaches a party (except that an offer to a
person of restricted capacity becomes effective usually only after it
reaches his statutory agent}), and it immediately binds the offerer
for a reasonable time, unless he provide not to be bound or unless
he provide a time limit for acceptance. An offer is not impaired by
the death or legal incapacity of the offerer.??

Delayed acceptance of an offer is regarded as a new offer, and
acceptance with extensions or modifications or restrictions is regarded
as a refusal and a new offer.?

As long as the parties have not agreed upon all points a contract
is not consummated even though the understanding as to various
items thereof has been reduced to writing, and an agreement believed
to be complete which later is found to be incomplete as to a particular
point is inoperative unless it is shown that the parties would have
been willing to be bound even if they had been aware of the incom-
pleteness.*t

An agreement later to be embodied in a formal document is,
except by specific agreement, not binding before execution of such
document.z® ‘

A written declaration of intention delivered through an official
process server in the same manner as he would serve a judicial process
1s good though not actually received. Or if the declarant does not
know the identity or whereabouts of an addressee, a declaration
may be communicated, like a semijudicial process, by public citation,
that is, notice on the board of the competent court and advertise-

ment in the official journal.2¢
"~ In mercantile transactions, if tacit acceptance is usual in any
particular class of agreements, or if acceptance is waived, formal
acceptance is unnecessary.

If a mercantile trader whose business is to trade for others is
requested to transact business by a person with whom he has regular
business connections or from whom he has solicited business, he is
bound to refuse the offer immediately or is deemed to have accepted
1t.27
! PLACE OF PERFORMANCE

Place of performance, where not specified in a contract, may raise
a question of jurisdiction. If an obligation is incurred in the course
of the debtor’s trade and his place of business be different from his
place of domicile, the place of business is to be considered the place
of performance. Otherwise and generally the place of the debtor’s
domicile when the obligation arose is the place of performance. ™

Payment of ground rent or of principal upon a mortgage is to
be made at the land registry. Inspection of merchandise is to be
made at the place of production or sale, as the circumstances
demand,®

= R G.B. 130-131, 145-150. » 7 P.0O. 203-207.

= B.G.B. 150. ¥ B.G.B. 663 ; H.G_B. 362.

* B.G.B. 154155 *Z.P.0O.29;B.G.B. 269,
*B.G.B. 154. ® B.G.B. 611, 1194,
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A deposit must be made at the depository of the place of per.
formance. Return of a deposited thing is to be made at the place
where it is deposited.®

If a movable thing which is owing is not adapted for deposit,
the debtor may, upon default of the creditor, have it sold at auction
at the place of performance and may deposit the proceeds.s

TIME OF PERFORMANCE

In the absence of an express or implied provision therefor, per-
formance may be offered or demanded immediately. If a time is
fixed, the creditor cannot claim, but the debtor may offer, per-
formance before due®* If a debt does not bear interest, the debtor
anticipating payment may not claim interest thereon.

Performance in a mercantile transaction can be effected only
during business hours on business days. An agreement to per-
form 1n a certain season is to be determined by the commercial
usage in the place of performance.®®

Where interest is stipulated to be paid but the time of payment
is not fixed, payment is to be made at the end of each year; or if
for a shorter time, payment is to be made on repayment of the
principal.®*

Compensation for the custody of movable things is due at the
end of the contract, unless the compensation is fixed by periods,
in which event it is payable at the end of each period; and if the
custody ends before tEe expiration of any period fixed, a depositary
can demand a proportional part of such compensation.®

+ If a transaction is entered into and the time fixed for the b_e-
ginning or ending thereof, the contract must be performed within
the time so fixed.®® If upon such a contract timely performance
is not obtained, the other party may withdraw from the contract
or demand damage for nonperformance. In order to claim per-
formance, however, he must, immediately upon expiration of the
time set, notify the defaulting party that he will demand such

performance.
INTEREST

Payment of interest is not implied under German law except in
commercial transactions. In noncommercial transactions, where
interest is agreed to be paid but no rate is fixed the rate is considered
to be 4 percent; in commercial transactions, interest is presumed to
be paid even though not expressly provided for, and where the rate
is not fixed it is 5 percent. For mortgages, the interest is usually 5
percent, and when it is fixed at a lower rate it can be increased to that
amount. Interest on bills of exchange is invariably 5 percent. Any
rate of interest may be fixed, however, by agreement, except that it
may be reduced by the court if it is unreasonable; and in any trans-
action in which the interest is fixed at more than 5 percent the
debtor may discharge the account by payment on six months’ notice
at any time.®?

» B.G.B. 374, 697 » B G.B. 608,
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CONTRACTS 79

Compound interest cannot be contracted for except in certain
minor transactions, and also except that savings banks;may pay
interest on interest, and in continuing bilateral accounts of mer-
chants interest may be charged on previous balances although interest
had already been included therein.*® )

Mercantile traders charge interest on transactions from the date
of maturity of claims, and on loans, advances, outlays, and other
disbursements from the day of the making of same.*®

Interest is payable by a buyer on the purchase price from the
time when income from the thing purchased belongs to him.** On
goods manufactured for a party, interest is fpayable from the time
of delivery. On buildings in the course of construction, interest
is payable from the time of the acceptance of the work. If, under
the agreement, acceptance is to be made and installments paid from
time to time, interest is payable from the time the installments
become due. -

If a depositary of money or fungibles uses either of them for
his own purposes, interest must be paid thereon for the time of
such use.*

A party injured in his person or his property is entitled to interest
on the amount of the claim from the time the amount of the damage
is determined.*?

Where interest is stipulated but no time of payment is fixed, it is
payable at the end of each year or, if the remainder of the period is
less than a year, on repayment of the principal sum.*" .

COMPUTATION OF TIME

The following are the rules found in the Civil Code ** for com-
puting time in laws, orders, and legal transactions generally:

If an event or a point of time in the course of a day determines
the beginning of a term, the day upon which the event or point of
time falls is not included in computation. If the beginning of a
day is the point of time at which a term is to commence, that day
is included; and the same rule is applicable to date of birth in
computing age.

A term computed in days ends with the expiration of the last day
of the term. A limitation which is fixed in weeks, months, or periods
covering several months—year, half a year, quarter of a year—
ends upon the expiration of that day of the last week or month
which by its designation or number corresponds with the day upon
which the event or the point of time falls.  If in a limitation which
is fixed in months the day on which the same is to expire is wanting
in thelast month, the limitation ends upon the expiration of the
last day of that month.

In case of an extension of a limitation, the new limitation is com-
.puted from the expiration of the previous limitation.

Half a year means a limitation of 6 months; a quarter of a year,
a limitation of 3 months; half a month, a limitation of 15 days. If
a limitation includes 1 month or several months and half a month,

: ﬁgg 325428-;\‘&.’;"66& 355. : gGg 849,
.G.B, . .G.B. .
“B.G.B. 452 “ B.G.B. ‘lsgg—l‘.l&

“ B.G.B. 698.
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the 15 days are to be counted last. -If a term is fixed in months or
years in the sense that it need not run without interruption (consecu-
tively), the month is computed at 30 days, the year at 365 days.

By “the beginning of the month ” 1s meant the first, by “the
middle of the month ” is meant the 15th, by “ the end of the month
is meant the last day of the month.

If a declaration 18 to be made or an act is to be performed on a
certain day or within a limitation, and if that day or the last day of
the limitation falls upon a Sunday or upon a general holiday so rec-
ognized by the State at the place of declaration or of performance,
the next following working day takes the place of Sunday or of the
holiday. In a mercantile transaction, “8 days” means what it
says,*® but otherwise it means a week.

CONTRACTS WITH CONDITIONS

Contracts with conditions precedent (aufschiebende Bedingungen)
become effective upon the happening of the condition.*®

Contracts with conditions subsequent (aufloesende Bedingungen),
by which they may be rescinded, are rescinded with the happening
of the condition. If the happening of the condition is, in violation of
good faith, prevented by a party, the condition is regarded as having

happened.*’
GENERAL OBSERVATIONS

Summarizing the foregoing general observations on contracts, it
is suggested that certain points be borne in mind when contracts for
Germany are negotiated and drawn:

i 1. Contracts which are required to be in writing require the
authentication of the powers conferred so to contract. (See “Agent
under power of attorney ”, p. 147.)

2. Where the contracting parties are in different jurisdictions in
Germany, they should consider the advisability of specifying the
court to have jurisdiction in event of dispute, in order that the trial
may be conducted before courts most familiar with the problems
likely to arise. A

3. Where one party is not domiciled in Germany, the contract
should specify the law of which jurisdiction is to apply. This will
avoid difficulty for the courts and the litigants in determining the
laws of which nation will govern the transaction.

4. In a contract stipulating that work thereupon be started or
completed or deliveries be made within a fixed time, it is necessary to
set forth clearly and definitely the fixed time or times. There should
further appear a provision that time is of the essence of the con-
tract, and care should be exercised that a margin for unforeseen
delays is allowed.

5. In all contracts the fixing of the price as “that prevailing at
the time of delivery ” should be avoided if possible. A definite price
should be insisted upon.

6. Where security for payment is to be given, the contract should
clearly state the currency desired and the rate of exchange.

4 H.G.B. 359. “RB.G.B. 138, # B.G.B. 138, 162,
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7. In those cases where arbitration is deemed desirable the arbi-
tration clause should name the place of arbitration and ptrovide for
an umpire. o o

8. By whom the insurance of the goods is to be placed should be
clearly stated; and the coverage itself should be checked, to see that
the goods are covered while they are at risk, so that delay or inter-
ruption in transit will not leave the goods uninsured. (Warehouse
to warehouse coverage is advisable.)

9. In a mercantile export contract a clause should be inserted fix-
ing the time, place, and manner of inspection and acceptance of the
merchandise. The best. method is to arrange for inspection and
acceptance at the place of shipment by a representative of the
purchaser. o ' ,

10. In “cash against documents ” transactions, under a recent de-
cision *® the usual understanding that the goods are to be paid for
before inspection is disregarded where the goods arrive in Germany
before the documents. It is advisable, therefore, to send the docu-
ments sufliciently ahead of the merchandise.

11. In making a contract, as in all business transactions, the dis-
tinction maintained throughout German law between merchants
and nonmerchants should be kept in mind, especially if the contract
is with a nonmerchant or involves a nonmercantile transaction.

12. In making a c.i.f. contract, the Warsaw-Oxford rules should
be consulted and so far as desirable incorporated therein. (See U.S.
Chamber of Commerce, Washington, D.C., special bulletin of Jan-
uary 1933.)

CONTRACTS FOR SERVICES

In contracts for services (Dienstvertrage) of every kind, compensa-
tion is implied at a fixed (taxe) or customary rate. For mercantile
~employees the rate is that fixed by local custom. The service must be
personal and the liability to perform may not be transferred. The
compensation is payable at the end of each period of time for which
the price is fixed in the contract, except that mercantile employees
must be paid at no longer than monthly intervals. An employer
refusing to accept service must pay the agreed price, less any saving
to the employee.®®
Sick or injured permanent employees do not lose compensation
for short absences from work, but they must credit all insurance
payments received. Sick employees in the home must be given
nursing and medical treatment or hospitalization up to 6 weeks
but not beyond the term of employment, and the cost may be deducted
from the agreed compensation.®® :
Employers must furnish safe and healthful places to work; and if
living quarters are to be furnished, due regard must be given to
health and morals. These provisions cannot be waived by
agreement.®!

h“ 'rl;is decixion i6 unpopular in Germany, and an attempt bas been made to rectify
the ruling..

* 1}.G.B. 611-616; H.G.B. 59, 63-64.
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TERMINATION OF SERVICE

The service is terminated at the end of the term agreed upon.
If no term has been fixed, either party may terminate by notice,
the time of which depends on the period for which compensation is
paid: If fixed by day, on any day for the succeeding dav; if
by the week, only for the end of a calendar week, to be given at
latest on the first workday of the week; if by the month, for the
end of the month, to be given not later than the 13th; if for a
trimester or longer, only for the end of the calendar trimester and
at least 6 weeks m advance.®?

If compensation is not fixed by periods, the service can be ended
by notice any time, except that full-time employees must be given
2 weeks’ notice. If the service is for life or more than 3 years, 6
months’ notice is required.®

Employment continued after the expiration of a fixed term con-
tinues for an indefinite time unless the employer objects at cnce.**

For sufficient reasons (wichtige Grunde), the employment can be
terminated without notice. More important emplovees in positions
of confidence not in continuous service can also be dismissed at any
time, but such employees under ordinary circumstances cannot give
notice unless or until replaceable. After notice to an employee in
continuous service, the emplover must upon request grant adeqnate
time to find other employment.®

The employee is entitled to a certificate as to his services and their
duration.*®

MERCANTILE EMPLOYEES AND APPRENTICES

‘Special sections of the Commercial Code cover contracts for serv-
ices of mercantile employees and apprentices, but where these do
not apply the provisions of the Civil Code do.*”

A mercantile employee is defined as one engaged in a mercantile
business to perform mercantile services there, to do the usual work
for the usual local pay reasonable in the circumstances. Such a
person may not, without the consent of his employer, carry on mer-
cantile trade or engage in transactions in the same business as his
employer. If he does so, his employer can claim the transaction or
damages (barred in 3 months after the employer is aware of it or at
longest in 5 years). The employer must make satisfactory arrange-
ments for a healthful and safe place of work and provide for mor-
ality and decency. These rights cannot be limited or avoided by
contract.*® ) .

An employee, if disabled through no fault of his own, receives his
salary for 6 weeks but no longer, any contract to the contrary not-
withstanding. Salaries must be paid at the end of each month: and
if the employee is entitled to commissions, they must be paid the
same as to an agent.* .

Employment for an indefinite period is terminable by either party
at the end of any calendar quarter upon 6 weeks’ notice. Employ-
ment cannot be for less than 1 month; and notice can only be given at
the end of a calendar month, unless the salary is over 5,000 marks

G.B. 620-621. = B.GB. 626627, 629. % H.G.B. 59-62.
G.B. 623-624. “ B G.B. 63u. *» H.G.B. 63-63
.G.B. 625. & B.G.B. 611-630.
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per year. If the employment is outside Europe, the employer must
pay the employee’s expenses homé on termination. Notice of ter-
mination may be given by either party on cogent grounds, and the
party at fault must pay damages for any loss resulting from the -
termination.®® : ) )

An apprentice must be taught the business and allowed time to
study and attend school. " The period of apprenticeship is governed
by the contract, and the probationary period cannot be longer than
3 months. After that the rights of termination are the same as for
an employee, and at termination a certificate must be given.®

There is also a special type of employees called mercantile agents,
whose rights and duties and relations are fully set forth herein
under “Agency ”, at page 123. ‘ o )

The service relationship is further complicated by social labor
legislation (a) as to collective bargaining leading to formation of
workers’ contracts ® and (b) additional rights of employees in
factories and aggregations (work councils law), and (¢) compulsory

insurance.®s :
GROUNDS FOR TERMINATION

The term' “ cogent grounds” is interpreted to include: For the
employee, (a)- inability of employee to continue, () failure of
employer to compensate and to furnish healthful and safe employ-
ment, and (c¢) violence or insult; for the employer, (2) infidelity,
abuse of confidence, or breach of obligation, £b) absence from work
or neglect, (¢) failure to perform by reason of illness, crime, punish-
ment, or military service over 8 weeks, and (&) violence or insult.
At the end of his employment a mercantile employee is entitled to
a certificate as to his services and their duration.®t '

An agreement between the employer and the employee limiting
trading after the termination is good only where the limit does not
inequitably embarrass the future of the employee and is never good
for more than 3 years.®

. CONTRACTS FOR WORK

A contract for work (Werkvertrag) contemplates the production
or alteration of a thing or its transport, to be accomplished by labor
or services. The employee must deliver the produced object to his
employer and cause its ownership to be vested in the employer in
order to fulfill his obligation under the contract. It differs from a
contract for service in that the result of the work and not the work
itself is contracted for. In many cases, agreements for work are with
difliculty distinguishable from agreements for services and sales.*®

Where an employee agrees to produce work from material pro-
cured by him and where the object to be produced is not a fungible,
the agreement is for ‘work as to payment, risk, and remedies for

© H.G.B. 66-70.

© ) .G.H. 76-77, 80,
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breach of warranty, but in all other respects it is considered a sale.
Where the object to be produced is a fungible, however (as, for in-
stance, a metal sold by weight by a smelter), the agreement is a pure
sales contract and not a contract for work in any respect and is
governed by the rules as to sale of goods under the Commercial
Code.®?

Where the contractor furnishes secondary things only, the trans-
action is a contract for work. The rules by which a contractor ob-
tains the right of pledge or security for the work he has done or is
doing do not apply where the material is supplied by him.**

If the agreement for work is bilaterally mercantile, the special,
rules applicable in mercantile sales also apply.*

RIGHTS AND DUTIES OF CONTRACTOR AND EMPLOYER

Compensation for work produced by a contractor is presumed,
.and the rate therefor is determined as in the case of contracts for
services. It is due and payable immediately upon delivery and ac-
ceptance of the work; where delivery is not sought, completion of
the work or service takes the place of delivery. When the contract
calls for payment in installments, the installments are to be pro-
portional; and interest is chargeaf)le from the time when payment
should have been made.?™
- The .contractor is obligated to produce the work and vest owner-
ship in the employer, but need not necessarily produce it himself,
unless he agrees so to do. In that case his doing of the work per-
sonally is construed as a warranty, which must be fulfilled. The
work produced by him must be of promised quality and with no
defect which takes away or lessens its value or its adaptability to
the intended use. He may not contractually relieve himself of this
responsibility for a defect if the defect is known, or expected, or
concealed by him.™

An employer must accept the work upon completion or accept
with reservations as to defects (acceptance is sometimes imputed by
completion alone), but the contractor assumes the risk until accept-
ance or default by the employer. Such contractor, on refusal or
delay of the employer to accept, may give notice that he will rescind
the contract if the employer fails to accept within a reasonable time.
If he does so, he is entitled to compensation for his work and outlay,
and the question of his damage is so fixed.™

A contractor has a lien for work on things of the employer in his
possession and is entitled to a security mortgage on the real estate
where he is contractor on a building, or part thereof, even if the
work is only partly completed.™

DEFECTS

A demand for the removal of a defect lies, but the contractor may
refuse to remedy it if doing so entails disproportionate expense.
In such case, or 1f the removal of a defect is impossible or the con-
tractor refuses to remedy the defect for any other reason, or if

TRER Guimem s TRGE O AT,
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he fails to remedy it within a reasonable time after notice, the em-
ployer aay force the contractor to consent to the cancelation of the
contract or to the reduction of .his remuneration; or, unless the
defect is inconsiderable, the employer may obtain (iamages for
nonfulfillment,™ :

The employer may also-remedy the defect himself, after giving
the contractor opportunity so to do, and deduct his expenses therefor
from the agreed remuneration.™

All claims for defects (except concealed defects) are barred in ©
months generally. As to work on grounds, however, the limit is
extended to 1 year and, as to buildings, to 5 years from the time of
acceptance.™

NONDELIVERY WITHIN PROMISED TIME

In general the same remedies are given to the employer for non-
delivery of work within the time specified as for defect, unless the em-
ployer is at fault because of supplying defective material or other-
wise himself occasioning the delay, in which cases damage can be
claimed by the workman.”

An employer may rescind a contract for work where the con-
tractor has given an estimate therefor, even though the contractor
has not guaranteed its accuracy, when it is found that the work
contracted for will require an amount for completion greatly in
excess of the estimate; but if the contract is rescinded on this ground,
the contractor may claim remuneration proportionate to the amount
of labor already expended on the work and reimbursement for out-
lays not included therein, The employer may also at any time
before the completion of the work contracted for rescind the agree-
ment without giving any explanation for his actions, in which case
the contractor is entitled to the whole remuneration after deducting
any saving of outlay or earnings for the unfinished portions of
the work.™

LEASES

The letting of land in Germany is considered a purely contractual
relationship and confers on the lessee only a contractual right. It
is a relationship similar to that created by the hiring or letting of
a chattel, and there is therefore no requirement or provision for
registering the transaction in the land register. As a matter of
practice, however, the transfer of ownership of a parcel of land
effects a transfer of the rights and liabilities arising under any
lease to which such parcel is subject. In other words, in Germany
the law is that where a lessee, or one claiming rights through hi
is in possession of premises at the time of the sale thereof, the
lessee’s rights are binding upon the purchaser, including the lessee’s
rights to the return of any security turned over to the purchaser;
but where neither the lessee nor any person claiming rights through
him is in possession at the time of sale, the purchaser, in the ab-
sence of agreement, is not bound to the lease. Where notice of
sale is given the lessee of the premises, the lessor is released from
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his liability except when notice is given by the lessee of his inten-
tion to terminate the lease for the first term for which notice is
admissible.™

Where there is more than one transfer of property during the
term of a lease, the original lessor and the last owner of the prop-
erty are the only ones with duties, rights, and obligations with
regard to the lessee, and the intermediate owners of the property
are freed of all obligation to the lessee with recard thereto.*

Any owner of property subject to a leasehold, who encumbers
the property, can only give rights thereto corresponding and equal
to his own; and neither the owner nor the party acquiring rights
from him can exercise any rights which would prevent the lessee
from using the leased object in the originally agreed manner. The
lessee, like the hirer of a chattel, has the same rights to possessory
remedies against parties unlawfully disturbing his enjoyment and
possession as the owner.®
"~ A distinction must be made between an ordinary lease (Miete)
and an usufructuary lease (Pacht).®? In the former the use of the
thing leased is granted during the term; whereas in the latter type
the use of the thing and the enjoyment of its fruits are accorded,
as in the cases generally of leases of agricultural property.

- DURATION AND TERMINATION

.. The maximum legal term for the duration of a lease in Germany
is 30 years. A'lease for a longer period can be terminated by notice,
the same as a lease for an indefinite term.** A lease, however, may
be granted for the life of the lessor or the lessee.

‘A lease for a term exceeding 1 year must be in writing. If it is
not in writing, it will be treated and considered as a lease for an
indefinite term, which cannot be terminated before the end of the
first year.®t

A lease for a definite term comes to an end with the arrival of
the date named; but it may be terminated before that time, upon
notice, (a) by breach of the agreement of lease by either party, () if
the lessor withhold his consent to an assignment of the lease with-
out good grounds for his refusal, (¢) on the death of the lessee, or
(d) 1n the event the lessee, being a military man, a minister, or a
teacher, removes to another town. The notice in each case varies
in length of time according to the nature of the event.®®

A lease for an indefinite period may be terminated by notice, the
length of which also varies according to the nature of the lease, the
longest notice being required for a usufructuary-lease;-and such
notice terminates the lease only at the end of the year of tenancy.
Notice must be given on the first business day of the half year at
the end of which the tenancy expires.*®

A lease continued after the expiration of a term becomes a new
lease for an indefinite period, unless notice of a contrary intention
is given by either party during the prescribed time, and the lessor
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may demand at least the previous agreed rental and claim further
damage.®” - - 3 , : : 2 SR TR
L - LESSOR’S RIGHTS AND DUTIES o
The lessor must give to the lessee the enjoyment -of the leased
premises during the term a upon in a condition adapted to its
contractual use, together with all the fruits and income therefrom
produced by good management thereof; and a stipulation relieving
the lessor from liability for defect in quality or title, impairing the
- agreed use, is void, especially if such defect was concealed by the
lessor.** SRR e R
The lessor must bear all expenses connected with the leased fprem-A
ises, including rates and taxes, and must reimburse the lessee for all
outlays incurred by him for the preservation of the premises; but the
lessee of agricultural property must make ordinary repairs, especially
with regard to domestic and farm buildings, roads, ditches, and
fences. Claims for such outlays are barred if not exercised within 6
months from the termination of the tenancy® -~ =~ . - . .
Where land let for farming includes the use of furniture and farm
implements, the lessor must replace such parts damaged or destroyed
for the damage or destruction of which the lessee is not responsible.
The lessor must also compensate the lessee for fruits not reaped but
grown by the lessee during his term, when the termination of. the
lease occurs prior to the time of such reaping® - . -~ = .
The lessor is entitled to compensation for destruction or deterio-
ration caused by -an unauthorized use of the leased objects or by the
lessee’s willful default or negligence. All claims therefor, how-
ever, are barred after 6 months from the return of the leased object.
Where the leased object is not returned on the termination of the
lease, the lessor may claim rent therefor as long as the breach con-
tinues. The lessor may also terminate a lease 1f the lessee has not
paid two installments of rent upon notice. He may also terminate
the lease for unauthorized use of the premises after notice, and also
in the event of the failure of the lessee to use proper diligence and
ca;e woith respect to the leased premises, thereby endangering their
safety.”™ R R - ,
An assignment of rent for the current or next quarter is good
against an owner by the purchaser from him, but no assignment
to accrue at a later date that is good as against a purchaser
without notice.* ‘ oo
To secure the lessee’s rights, the lessor must give a lien on the
property leased by him. The lessor on his part obtains a right of
})le({ze, which serves as a security for the performance of all the
essee’s obligations, including rent for the last elapsed year and for
future rent. This lien extends to all things brought upon the prem-
ises by the lessee and owned by him.: The lessor must, however, allow
the removal of all things subject to this right of pledge in the
regular course and in accordance with common practice and so long
as the goods still remaining are sufficient for his security. But he
can prevent such removal or can recover the things removed without

. ®B.G.B. 557, 581, 586 »B.G.B. 586, 592, - "
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his knowledge or contrary to his express orders if he does so within
1 month from his discovery of the removal, unless the lessee gives

security.”®
LESSEE'S RIGHTS AND DUTIES

The lessee must pay rent at the time or times agreed upon or, if
not agreed upon, at the end of each term. The custom is that rent
for land other than for farming purposes is payable on the first
business day after the end of each calendar quarter; the rent for
farm land, 1f fixed at a yearly amount, is payable the first business
day after the end of each year of tenancy.**

If for some reason (e.g. illness) a tenant cannot use the premises
let to him, he is not released from payment of the rent, but he may
deduct the value of any advantage derived by his lessor from his
failure to use the premises.*

A lessee may use the leased premises for the agreed purpose, but
not for any other, and is responsible for loss, deterioration, or other
damage caused by his willful default or negligence or that of a third
party whom he has permitted to use the leased object, even though it
be with the lessor’s consent. He is not responsible, however, for al-
teration resulting from the agreed use (ordinary wear and tear).
The lessee generally is responsible for ordinary repairs; and where
he takes over farm land with livestock, he must preserve and return
such stock unless he has taken it at a valuation, in which case he must
return all the stock up to such valuation (subject, however, to the
lessor’s objection thereto) and be responsible meantime for such stock
as though it were his own. The lessee is also not allowed to change
the mode of cultivation of a farm whereby such change would extend
beyond his term.*®

A lessee may not sublet without the consent of the lessor, but where
consent is refused without cause he may terminate the lease. The
lessee must report to his lessor any defect discovered in the premises
and suggest preventive measures to avert damage or waste or any at-
tempt or threat of another to claim rights over the leased object.*”

On termination of a lease the premises must be returned in good
condition resulting from ordinary good care. If the premises are
farm land, they must be returned with enough manurance and farm
produce to continue the farming operations until new produce can
be obtained therefrom. The lessee, however, is entitled to the differ-
ence between the value of the things he leaves on the farm and what
he obtained when he entered thereupon.®®

If the leased thing is reduced in its fitness for contractual use at
any time during the term of the lease and not through the lessee’s
fault, he may claim a reduction of the rent, demand indemnity, or
remove the defect and charge the cost of such removal. But a lessee
of mortgaged property has his claims only against his landlord and
subsequent owners but never against a mortgagee.®®

If the leased object is not in whole or in part delivered to the
lessee, he may terminate the lease. A lease may also be terminated
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o - . .
by the lessee where the leased premises are not delivered on time when
time is of the essence of the contract, or where the lease is' for a_
dwelling and the condition thereof endangers health.* .

In the event of the rescission of a lease for any reason, all deposits
must be returned, together with interest from the date of payment
thereof.? - -

A lessor who disputes the lessee’s right to terminate a lease on the
ground that he did not grant the use at the proper time to the
lessee or that he did not remedy any defect after proper notice so to
do must prove his allegations.? :

The foregoing provisions of the law of leases are generally opera-
tive in the case of hiring and letting of chattels except in so far as
the further provisions of the Civil Code specifically apply to chattels.

LOANS

Under German law, loans, if gratuitous, are designated “ Leihe ”;
but loans of money or fungii)les for hire are known as “ Darlehen ”.4
In all loans the borrower acquires no right to make use of the thing
borrowed other than in accordance with the agreement, nor may
he loan the borrowed article to another unless it be money or
fungibles. He is bound to return the loaned thing at the termination -
of the time fixed or, if no time is fixed, when the purpose for which
the thing was borrowed is accomplished.

In any case of gratuitous loaning, by giving notice and fixing a
time the lender may demand the borrowed article if he require it
himself or if the borrower die or violate the agreement as to use;
and the lender is entitled to the return of goods loaned even without
notice. Loans of money, if more than 300 marks, must be returned
on notice of not less than 3 months, whereas loans of smaller sums
are pavable after 1 month’s notice. .

Mercantile loans bear interest, which is implied in every mercan-
tile transaction; for other loans, interest must be specified in order
to be collectible. Where loans are made with a fixed charge therefor,
such charge is payable at the expiration of each year or upon the
return of the loan.

If one promises to make a loan to another, he may revoke or refuse
to carry out his promise if the pecuniary position of the other
change." :

MORTGAGES

THE ORDINARY HYPOTHEK MORTGAGE

A mortgage is a pledge on an immovable. Under German law
mortgages are of three types—the hypothek mortgage, the ground
debt (Grundschuld), and the rent debt (Rentenschuld). Each type
is convertible into the other, and the assent of those who have an
equal or inferior right is not required for such conversion.®

A hypothek mortgage is a charge for payment of a stated sum
for and in satisfaction of an existent, future, or contingent claim.
Such a mortgage is to secure the repayment of a debt, and the credi-
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tor can, in principle, enforce his rights in and to the mortgagze only
so long and insofar as there is a debt. In practice, two classes of
hypothek mortgage developed, and a basic distinction came to be
made between them—the ordinary hypothek mortgage, which de-
pends for its validity merely upon registration, and the security hy-
pothek mortgage, which continues to exist only so long as the debt
upon which 1t is based exists. The ordinary hypothek mortgage,
therefore, even though the debt upon which the mortgage is based
has for some reason %een removed or is barred by limitation, is still
good if it exists of record against the property.?

An ordinary hypothek mortgage to be effective must be recorded
in the land register, and thereafter the entry operates as a conclu-
sive presumption of the facts contained therein.’®* It is conversely
true that if a recorded right is canceled it is presumed the right no
longer exists. These presumptions are allowed because any entry
in the land register can only be made either with the consent of the
party whose rights may be affected thereby or upon the certifica-
tion of the documents therefor. It naturally follows that it is the
debtor’s duty and responsibility, in all cases where he alleges it,
to prove the nonexistence of the debt or its reduction by part pay-
ment or set-off or otherwise.

A transferee of a mortgage debt claiming payment out of the pro-
ceeds of the sale of the property is not affected by defenses and set-
offs not disclosed in the register, unless he knew of them at the date
of the transfer.

It can be understood that since notice to an owner or a party to
a mortgage is necessary in order to permit an entry in a register or
the change of a record thereupon, the whereabouts of all the parties
should be known to each other and to the local courts; and if the
whereabouts of one party is not known to another party concerned in
a mortgage, provision must be made for notice to such party.

For the purpose of giving the notice which is required under the
recording acts, the registered owner of the property is presumed to
be the actual owner. YWhen an owner is not domiciled in Germany,
or when the other party is excusably ignorant of his identity or
whereabouts, the party who seeks to give notice may apply to the
local court and obtain the appointment of a person to and upon
whom npotices can be addressed and served. The German courts
even go so far as to hold that where a mortgagee is unknown he may
be barred by publication if, since the last entry in the land register
regarding the mortgage, 10 years have elapsed and he has not mean-
time been dealt with as a creditor; but where there are several parcels
covered by the mortgage, only those parcels are relieved of the
mortgage charge whose owners apply therefor.'?

OCOVERAGE

A mortgage debt includes the sum recorded plus legal interest at
5 percent (even though not expressed), together with the cost of
notices and warnings, suit, and foreclosure. If the interest provided
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is less than 5 percent, the mortgage may without consent be ex-
tended to include interest at 5 percent.® ) o

A mortgage covers products of theland until sold, severed, and
removed and all accessories on the premises, as well as money or
rents payable in installments, if the mortgagee claims them within
a year after they are due. -It also includes all other rights to re-
curring performance and to insurance except where the object in-
sured is restored or replaced.*-.. - - . .

A mortgage on several pieces of property makes each piece liable
for the entire claim, and the mortgagee can exhaust his remedy
against all or any of them, together or singly, until the entire amount
of the claim has been satisfied from all the parcels covered thereby.'?

If a piece of land is added in the land register to another piece
covered by a mortgage, the existing mortgage extends to the added
piece, but the rights and obligations with which the added piece is
_ already burdened take precedence. An owner cannot mortgage a part
of a property unless such part is converted into a separate parcel
and severed in the register from the other parts and itself regis-
tered as independent parcel on a separate folio; but each coowner
may mortgage his undivided share.® :

If the security of a mortgage is endangered, the mortgagee is
entitled, after notice and allowance of a reasonable time for compli-
ance, to seek satisfaction out of the land, or he may obtain an in-
junction even against a threatened depreciation. Deterioration of
accessories contrary to the rules of orderly management is considered
to be such deterioration of the mortgaged premises as will entitle a
mortgagee to relief.? :

An agreement by the owner of real estate not to sell or further
mortgage is void, as is also an agreement before the maturity of the
mortgage between the mortgagor and the mortgagee providing that -
ownership of the mortgageg property shall in a certain event pass
to the mortgagee or an agreement giving the mortgagee an extra-
judicial power of sale.® . : '

CREATION OF A MORTGAGE RIGHT .

Every mortgage interest of whatsoever kind may be created by
documents authenticated to be registered; but it may also be created
by a declaration made by the owner of the mortgaged property
and communicated to the authorities who register it. In any case
the mortgage obtains its legal status and existence only by regis-
tration.'® ~ ,

The land ‘register must contain the following records of each
mortgage: The name of the creditor; the amount of the claim, and,
if the claim bears interest, the rate thereof; and if there be other
incidental payments to be made, their amounts and the times for
payment. The entry must also contain the consent of all the parties
to the recording. The record must be registered in the proper book
covering the specific property.?® In the event the mortgage is so
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regularly registered the general presumptions arising from registry
operate except as in this section indicated.

The mortgagee of an ordinary hypothek mortgage is entitled to
the document or a certified extract from the record in proof of the
existence of his mortgage right. This may be excluded by agree-
ment, however; but 1f he obtains the document or the certified
extract, it is presumed to have been delivered to him, and he retains
the right thereunder so long as he possesses the proof thereof re-
gardless of payment or other satisfaction of the debt secured thereby.
In a security lgt{)othek mortgage, however, the granting of the
docunient or certificate is prohibited by law.?

In Germany a mortgage may be placed upon record before the
creation of the debt which it is registered to secure. In such cases
the mortgagee is not entitled to possession of the mortgage proof
until the debt accrues. During the period between the registration
of the mortgage and the date when the mortgage becomes effective
the owner alone is entitled to the mortgage and to any documents
relating thereto, and if the mortgage does not become effective
they continue at all times to belong to the owner of the property.??
For ordinary types of mortgage, delivery of the mortgage document
or certificate is presumptive proof of the effective making of the
mortgage, and although this proof can be rebutted, the burden of
rebuttal is upon the mortgagor.

Inasmuch as the entries appearing in the register are presumed
to be correct, any change whatsoever, to be etfective, requires the
consent of all the interested parties. It should be noted, however,
that where the date or place of payment is altered, or where the
benefit of the mortgage is subdivided and an agreement is made
between the beneficiaries for one of them to take priority, all parties

. of record are not necessarily interested in the particular entry.”

DISCHARGE OF MORTGAGE

By payment—When the discharge of a mortgage is sought through
payment, such payment must be made in accordance with the terms
in the mortgage itself; or, if no provision is made therefor. then
according to the general law of performance of contracts. Gener-
ally, however, when the time of payment is not specified, a demana
by the mortgagee for payment after 6 months’ notice or notice by
the mortgagor that he will pay after 6 months, is valid; and pay-
ment becomes due in accordance with the notice and must be made
at the place of registry.?* :

- When a mortgage falls due according to the agreement, the owner
of the property may pay by depositing with the public official author-
ized to receive same or he may satisfy the mortgage by set-off. A
third party whose rights would be affected by the sale of the mort-
gaged property can also satisfy it. When a mortgage is paid by the
owner or an interested third party it becomes the property of the
person who pays, and such person has a claim against the original
debtor under the mortgage like a surety who pays. Where the owner
pays a mortgage and discharges the obligation, only the principal
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sum provided for in said mortgage remains effective but not interest,
costs, or other sums paid by the owner. However, such sums, if
paid by an interested party other than the owner, would become a
charge under the mortgage.” Lo

If the mortgage debt is paid out of the proceeds of a judicial sale
or out of income obtained through a judicially appointed receiver,
the mortgage charge itself is completely extinguished. The method
by which income on a mortgaged property is collected by a judicially
appointed receiver and applied to the reduction of a mortgage debt
is outlined in the civil practice act. Payment made from the pro-
ceeds of one or more pieces of land covered by an aggregate mort-
gage by judicial sale thereof or collection of income therefrom ex-
tinguishes in like manner claims against the other pieces. Where a
mortgage debt is paid by the owner of one parcel of several covered
in a mortgage, or where several owners become entitled to a reduc-
tion of an aggregate mortgage, each one of them is entitled to take
a reduced charge on his own parcel in place of a collective reduc-
tion.? '

An owner or any interested third party, upon payment of a mort-
cage debt or other satisfaction of the mortgage, is entitled to the re-
turn of the mortgage and all other instruments required for registra-
tion in the land register or for the release of the mortgage. ‘On par-
tial payment the creditor is obligated to note the payment on the
mortgage, to give a receipt therefor, and to submit the mortgage
instrument, if he has it, to the land registry for entry in the records.*”

By renuwnciation~A mortgagee may renounce, by document au-
thenticated for the record or by declaration to the land registry in
the same manner as that required in the making of a mortgage, the
whole or any part of a mortgage claim, and when he does so the
amount of said mortgage claim so relinquished becomes vested in
the owner of the property. When the mortgagee renounces on a col-
lective mortgage, all the mortgagors share in the renounced amount.
He may, however, renounce his rights or claim on only one of the
parcels, in which case the amount of the mortgage is reduced only
as to that particular parcel.®

By legal process—Since the purpose of a mortgage is to secure
payment either of a principal sum or installments and obligates
the mortgagee to the payment thereof, where the mortgage debt
(principal) or any interest thereupon remains unpaid, after such
amount falls due, the mortgagee may seek relief from the courts
and force the payment of such overdue amounts by means of a
judicial sale or from income through a judicially appointed receiver.
The Civil Code provides specifically: “ The satisfaction of the credi-
tor out of the land and out of the objects which are covered by the
mortgage is enforced by execution.” 2

The action for the enforcement of such charge can be brought only
against the registered owner of the mortgaged property; but if the
registered owner is not the true owner, the latter may intervene in
the court proceedings and bring forward any right or defense to
which he may be entitled against the original mortgagee or any
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assignee of such original mortgagee. The owner of the mortgage:d
property may also, if he is not the personal debtor, interpose any
defense or set-off to which the personal debtor may have been en-
titled against the mortgagee.®

THE CAUTIONARY OR SECURITY HYPOTHEK MORTGAGE

A strict distinction must be made between the ordinary hypothek
mortgage and the cautionary or security hypothek mortzage,
Originally the mortgage had only one use—to secure the payment of
a debt; but business required a mortgage which would continue in
existence regardless of the debt which it secured. This need resulted
in a distinction between a hypothek mortgage and the so-called
cautionary hypothek mortgage. The basic difference now between
the ordinary hypothek and the cautionary hypothek mortgage is that
for the former the record of the mortgage is conclusive for the bene-
fit of the mortgagee, whereas for the latter there is no presumption
in the record and the mortgage security is good only so long as the
debt remains.

A mortgage is always considered to be a cautionary hypothek
mortgage (a) if so designated on the register, () if expressly
created as security for a debt. or (c¢) if created as collateral security
for the payment of a negotiable instrument.”

GROUND DEBT

Land can also be burdened with a charge that a certain sum of
money is to be paid only out of the land to one in whose favor the
burden is created. This is a ground debt (Grundschuld), and it can
be made in such manner as to include interest on the money and
other secondary payments.*

The provisions herein set forth in regard to mortgages generally
apply also to ground debts, the only distinction being that the
ground debt does not presuppose the existence of a claim. In fact,
a ground debt may even be created for the benefit of the owner him-
self ; but when he 1s the creditor he cannot have execution and is only
entitled to a ground debt interest when the land is seized by some
other person under execution.®

RENT DEBT

A rent debt (Rentenschuld) is an annuity charge on property to
secure the payment from time to time of certain amounts. Itisin all
-respects the same as an ordinary ground debt except that it is for in-
stallment or annuity payments and the ground debt is for the pay-
ment of a specific sum. The same laws apply to it as to the ground
debt. In burdening a property with a rent debt, however, it is neces-
sary to provide a redemption sum (Abloesungssumme) which repre-
sents the amount to which the mortgagee is entitled in the event the
mortgagor wishes to free the land of such installments for all time or
in the event the safety of the payments is endangered by the deteri-
oration of the mortgaged property by the mortgagor or a person
holding under or through him.
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PLEDGE OR LIEN

Movables also can be employed as security for the performance
of an act or for the future satisfaction of an obligation or conditional
claim. Where they are so employed the right of pledge (Pfand)
attaches to them, and the creditor is entitled to seek payment or
satisfaction out of the article pledged. This right of pledge extends
to any semblance of a right to a thing, even though it be an imma-
terial right, so long as the right is capable of assignment or transfer.*

This right of pledge may be created in a thing (a) when the
article remains in the possession of the pledgor, as in the case of a
pledge on a ship, in the case of a charge on freight and cargo created
by bottomry bonds, and where a lessor acquires rights to things
of the lessee brought on the leased premises, or (5) when the article
is deposited with the pledgee as in the ordinary contract of pledge
or security, or by statutory act or law as in the case of the lien or
pledge acquired by commission merchants, forwarding agents, car-
riers, and innkeepers, and contractors’ rights in things altered or

" produced by them.* ) .

The same rules, insofar as practicable, apply to pledges acquired
by contract as apply to those acquired under a statute or a law. The
only difference between the two types of liens is that a mercantile
statutory lien (Zurueckbehaltungsrecht) gives a creditor the right
to satisfy his claim by the sale of the thing pledged only under an
order of the court empowering him so to do, whereas a lien acquired
throuch contract (Pfandrecht) gives the right of sale without such
authorization.® - '

Special acts for pawnbrokers have also been passed in many
German States.*

COVERAGE

- A pledge to secure payment of money includes interest and costs
and expenses incident to the enforcement of payment and sale, ex-
cept that with regard to ships the amount of the pledge may not
exceed the registered amount of the lien. The lien extends even to
products separated from the pledge, and to profits accruing from -
the use of the pledge, if so provided under the contract of pledge;
or such profits may be taken by the pledgee, accounted for, and de-
ducted from the amount of the debt. It also covers fruits of the
pledge, which are presumed to be the property of the pledgee in
the absence of agreement to the contrary. Where the pledged object
is a share or a bond, interest and dividends or coupons thereon are
included when they are delivered with the pledge, provided the
pledgor does not demand their return when they fall due; but, of
course, such interest, dividends, or coupons are forfeited to the
pledgee when the right of sale of the pledged article comes into
operation.*® o

With regard to a ship, the pledge right extends to all the acces-
sories thereto pertaining, and an undivided share of the ship can be

& B GB. 1204, 1273-1274.
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the proper subject matter of a pledge. Where the pledge covers
several articles, all are charged with the entire dett, and satisfaction
can be obtained upon default by the exerciwe of the right of sale of
one or more until the delt is satisfied. Where the pledge is on an
undivided share, the right of partition cannot be exercised until
the pledgee obtains the nght of sale.™

The pledgee’s right to the pledged article is not affected by the
fact that the claim secured by the pledge is barred; and as between
several pledgees, the pledge created first in time takes and
priority over all others even though it may have given a3
security for a future or contingent claim. However,‘in the case of

To obtain thenﬁght of pledge, except where provided by statute,
thesnn;eeontra(:tf i ﬁ i asinthetnnsfe;’otusign—
ment of rights (except special requirements as to ships for registry
in pledging of ships). The right of possession is governed by the
same rules as govern the rights of ownership generally. A risht
of pledge may be transferred only with the transfer of the pledge
itself, in which event the transferor remains liable for all obliga-
ferred by mere amygmmment, malios 3t b accompaiaed by e b the

Y Iere assignment, it be accompanied by natice to
original debtor. Any agreement between the pledzor and the
pledgee providing for the transfer of ownership, if made before
the time at which the pledgee acquires the right of sale, is void.®

xn:inmmovm

A gee's rights involving, as they do, possession of the pledzed
arﬁd%mﬂsethemdegxuofdﬂigemﬁthmrﬂwdl
pledges as though he had undertaken their custody. Where the
pledged article inclndes fruits and profits, he is obligated to exer-
cise proper diligence to obtain such fruits or profits, which mu=t be
applied toward the satisfaction of the dett. If he makes an outlay
to preserve the pledged object, be is entitled to reimbursement
therefor.s® .

If the pledgee materially interferes with the rights of the pledzor
and continues so to do after notice, the pledgor may demand that
tbepledgeduticlehedepositedwiththepnbbcaufhm_tyornth
a receiver appointed by the court or he may demand redelivery upon
payment of the debt secured thereby. If waste or depreciation of
the pledge is even apprehended, the pledgee must give notice thereof
or in damages therefor; and the pledgor may demand the
return of the pledged article against the deposit of other secunity.®

Where the pledged object is a ship, no question of custody arses
because the ship remains in the posession of the pledgor, but on
_payment in such case the pledgee must return all the documents
‘turned over to him in order to enable the pledgor to change the
registry. The pledgee of articles other than ships also must, upon
payment or safisfaction of his claim, redeliver the pledged object.

SRGCR 1233 1% 195 1°72 eaRGR 15141218
®*BGR 23 1%6: HG R 443 *«BGB 1717124
ABGCR 1NG. 1%4. 153
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Where the lessor’s pledge is removed, he may sue within 1 month
of removal for recovery of anything taken by the lessee from the
premises if not in the ordinary course of business. If the lessee
threatens removal, security may be demanded.**

- RIGHTS AND DUTIES OF PLEDGOR AND THIRD PARTYY

The pledgor’s rights in the pledged article before the pledgee ac-
quires the power of sale are outlined above. The pledgors rights
in and to the pledge arising from the alteration or depreciation of
the pledge and all claimns with respect thereto are barred after 6
months from the redelivery of the pledge. A pledgee surrendering
a lien releases the surety.*

After the maturity of the claim either the pledgor or any party
whose interest may be affected by the sale of the pledge may inter-
vene and demand delivery of the pledge upon payment to the pledgee;
and if the pledgor (not being the personal debtor) or any other
third party redeem the pledge, such redeemer of the pledge has a
claim against the personal debtor therefor.*

In the event the pledgee is in possession of a pledged article
the title to which is defective in him or if the pledgor was without
title thereto, the rules as to the acquisition of ownership of movables
from persons without title apply; and where the pledged object
is subject to the rights of another at the time of the pledge, the
pledgee’s right becomes prior to such rights, unless he at the time o
the creation of his right does not deal in good faith.+* -

. SATISFACTION OUT OF THE PLEDGE

The purpose of a pledge is to give a pledgee, if necessary, the
right to satisfy a claim or debt out of the pledged object; but this
right does not accrue for his benefit before his right of sale becomes
enforceable on the due date of the debt or claim secured thereby,
and even then it may be enforced only by execution.*

Where performance or payment is to be made on notice at the
due date, the notice must be promptly given and to all the parties
interested in the pledged article; and any party who, by the sale
of the pledged article, might lose a right with regard thereto may
demand and redeem the pledge any time thereafter, and such re-
deemer of the pledge becomes vested with the pledge and the debt
against the principal debtor#® :

The pledgee has the right to dispose of the pledge before his right
to the sale thereof accrues if the pledged olject 1s threatened with
deterioration or is inadequate security for the debt, but only after
he gives notice to the pledgor thereof and of the fact that he intends
to sell the pledged article unless the pledgor within a reasonable
time gives other security. He may cell only by public auction unless
the pledge is quoted on the stock exchange or has a definite market
value, when sale is allowed through a private broker at the current
price. In such cases, however, the proceeds of the sale take the
place of the pledged object, and the pledgcr may demand that the
sale price be deposited until the due date.>

* R.G.B. 5605682, 1223, 1267, S BGRB. 223 1204, 1277

SRGB. 776 1226, ® B G B. 1225, 1249, 12551286, 1258,
“BG.B. 1223, 125, 1249, ®B.GB. 12191221
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If payment is not obtained by the pledgee on the due date, he
may take steps to enforce his claim by sale immediately; but if that
which is due is not money, the sale is permissible only after the claim
has been reduced to a money claim. This right of sale extends to
negotiable instruments but not to ships, as to which latter the sale
is to be accomplisiied as in the case of a sale under a defaulted
mortgage on real property.*

Where the pledged article is in the joint possession of the pledgor
and the pledgee, as soon as the right of sale accrues the pledgce
may demand the deposit of the article with a third party in order
to guarantee delivery thereof to the purchaser in the event of sale.’*

When the pledgor is forced to sell in order to obtain satisfaction
out of the pledged article, he must first inform all parties interested
therein of his intention so to do and must advise them of the amount
of his claim, and a month must elapse thereafter before the sale;
but where the transaction is mercantile or the pledge is statutory
the sale may be conducted within one week. To effectuate a proper
legal sale tﬁe time and place thereof must be publicly announced,
and notice must also be given to the owner of the pledged article
and to third parties having rights therein. For the purpose of notice
to the owner the pledgee may, in the absence of knowledge to the
contrary, consider the pledgor such owner.®

Where there are several pledgees, the right of sale may be exer-
cised by any of them. A prior pledgee need not deliver the pledged
article to a subsequent pledgee to sell, but he cannot oppose the sale
of the pledged article for the account of a subsequent pledgee unless
he wishes to sell it in satisfaction of his own rights.®* '

Where several articles are pledged together to secure a debt or
claim, a pledgee may sell such as he selects (in the absence of agree-
ment to the contrary); but he is not entitled to sell more than are
necessary to satisfy his claim, and insofar as the proceeds of the
sale satisfy the claim such claim is deemed to be discharged.®

When tge right of sale accrues, either the pledgor or the pledgee
may demand that the sale be conducted in the manner which he con-
siders will obtain the best results even if it differs from the method
agreed upon in the contract of pledge. If the consent of the other
parties is refused, the question must be turned over to the local
court for decision.®® '

In any case where the pledgee sells the pledged article in disregard
of the rules for the sale of pledged articles, he is liable for any
damages due to default on his part.’’ ,

All rights of pledge are extinguished by the sale of the pledged
article.®® .

Where the object is a mere pledged right, the power of sale is
also given to the pledgee unless otherwise provided; and the other
general rules of pledge on movables apply except as modified by the
Civil Code.®®

Deposits for the purpose of security (Sicherheitsleistung) are gov-
erned by the rules of the Civil Code.®®

n 298, 124 _ % B.G.B. 1246,
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BAILMENTS

Contracts of bailment arise upon delivery of an article (a mov-
able) from one party to another, to be held according to the purpose
or object of the delivery and to be returned to the depositor or
delivered over to another when the purpose-for which the deposit
has been made is fulfilled. In this section delivery merely for the
purpose of custody or safekeeping is discussed. There are, however,
other bailments, such as when delivery is made to secure the per-
formance of a promised act or satisfaction of a claim, in which case
it is a pledge and the laws of pledge apply, or when delivery is
made as a loan, in which case the laws of loan or rent (Leihe oder
Miete) apply. :

ORDINARY CUSTODY

- Where a depositary (even though he may not be a warehouseman)
is called upon to undertake the custody of a movable (Verwahrung),
compensation therefor as well as reimbursement for expenditures
in connection therewith is ordinarily presumed.®* There is a special
law as to the custody of negotiable instruments. * (See p. 101.)

The compensation for custody must be paid at the end of the con-
tract unless fixed by periods, in which event payment must be made
at the end of each period; and if the custody ends before the termi-
nation of the period fixed, the depositary is entitled to a proportion-
ate share of the charge.®” Reimbursement for outlays may be
demanded immediately after the outlay.

The depositary is liable for willful default or negligence; but if
the deposit is accepted without charge for custody, he is responsible
only for such care as he bestows on his own things. He may not,
however, without permission leave the custody to third persons or
alter the mode of custody, unless he can prove that the depositor,
with knowledge of the facts, would approve of the change. Ordi-
narily, however, he should advise the depositor of the proposed
change and awalt instructions, unless there be danger in the delay.®

The bailor may at any time, even before the term fixed, demand the
return of the article deposited, and it must thereupon be delivered
back at the place where it is kept. The bailee is not obligated to re-
move 1t; this is the duty of the bailor.5
- If notime is fixed, the depositary may demand the removal of the
deposited article at any time; but if the time is fixed, he can demand
its removal only for important reasons.®
- In cases of ordinary friendly bailment other than in the line of
the bailee’s business, if deposited money is used by the custodian pay-
ment for the use thereof must be made.®® If replaceable things are
deposited, things of the same kind and quality and quantity must be
returned on demand; and if they are used meanwhile, compensation
must be paid therefor by the depositary in the same manner as in an
ordinary rent.

. In certain mercantile transactions merchandise is intrusted to the
care of others, not for the purpose of custody or safekeeping, but for
sale, exchange, delivery, or transfer to another. The liability then
does not: depend upon the laws of bailment, but upon certain other

51 B.(G.B.4688-689, 698; H.G.B. 420. %4 B.G.B. 695, 697,
%2 B.G.B. 699 ; H.G,B, 420. & B.G.B. 696 ; H.G.B. 422,
% B.G.B. 690-692, % B.G.B. 698
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laws regulating the rights and duties of merchants to protect, pre-
serve, and safeguard that which comes into their Yosession. Such
are the cases where merchandise is sent on approval or on test or on
consignment or to & commission merchant for sale, or when sold the
merchandise is rejected upon delivery. The Commercial Code places
a duty and a responsibility upon the merchant for the safekeeping
of the goods; and if the goods are perishable and there is risk that
they .may deteriorate in value during the time necessary to give
notice to the owner and obtain his advice as to their disposition,
the receiver of such merchandise may have it sold according to the
rules of the Commercial Code for such sales. He is entitled to
claim a commission in respect of such sale; but if he sells the
goods unnecessarily or illegally, he is liable for damages.. The per-
son upon whom this responsibility is placed can claim compensation

_therefor, and if he warehouses the goods he can claim the ware-

. house expenses, together with any other expenses he incurs, with
interest thereupon. If the receiver of merchandise does not fulfill
his duty to warehouse the goods, ordinarily he is liable in damages,

_and his failure to do so may even involve a forfeiture of his right

to complain of defect in the goods.*™ . :
.A merchant receiving goods becomes responsible for their care
- and custody. and to free himself of liability must be able to prove
that he and those in his service have acted with the care of prudent
merchants, - . . . o : - :

o o A WAREHOUSEMEN C
~.-One who in the regular course of trade undertakes the storage and
i custody of goods for compensation is a warehouseman ( r-
* halter).**- The custody of movables by a warehouseman is a purely

- mercantile transaction. The rights and obligations of the parties

are as defined by the Civil Coge except where the sections of the
Commercial Code make specific provisions with regard thereto.
As to receipt, custody, and insurance of goods, the warehouseman’s

- rights and liabilities are the same as those of a commission merchant.
_ He is responsible for loss or deterioration only if it could have been

avoided by the application of the diligence of a careful mercantile
trader; is not bound to insure goods unless specifically instructed

_s0 to do; and is liable for the default of his employees to the same

extent as for his own default. If the goods in his charge are affected

by a change or if he fears depreciation, he must immediately notify
. tl{e bailor; failure so to do renders him liable for the resulting
. damage. He must allow access to such merchandise by the bailor

for the purpose of inspection, for sampling, and to provide for its
preservation.*® S- ' o - "

- In the case of fungibles, he may mnot, without express permis-
sion, intermix them with others of the same quality or variety, nor
" does he, except by definite agreement, acquire any property in such
. However, if be does acquire property in the fungibles so

deposited, he is bound to return ibles of the same kind and
quality, and he must pay for the use thereof in accordance with the
law of loans.™ - . co - -

« 0 G.B. 347, 354, 362, 372 377, 379, 388, 390-391; B.G.R. 276.
- g G.B. 416. .
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"A warehouseman is entitled to compensation in accordance with
the agreement; if the amount, however, is not fixed either by agree-
ment or by the custom of the locality, he must fix a fair and equitable
rate. Ile’is also entitled to compensation for all outlays for freight
and duties and for other expenditures necessary in connection with
the custody of the merchandise intrusted to his care. Cash dis-
bursements are payable at once, and the other expenses and ware-
housing charges are usually paid every 3 months or at the time
of the withdrawal of the goods. If the goods are withdrawn only
in part, a proportionate part of the charges is payable upon such
withdrawal, unless the goods remaining with the warehouseman are
sufficient security- for the entire charge. Claims for storage and
for repayment of sums expended are barred as a rule in 2 years,
but the period is extended to 4 years when the warehousing is
carried on in the course of the depositor’s trade. The period of
limitation begins to run at the close of the year within which the
claim arises.™ ) : -

A warehouseman has a lien on the goods in his possession or so
long as he exercises power of disposal over them by bills of lading
or carrier’s or warehouse receipts. He is bound to return that part
of the goods not required for security under his lien. In realizing
on his right of lien he is required to proceed with the ordinary care
of a prudent merchant and is entitled to compensation for his
work in satisfying his claim from the merchandise. The depositor
cannot compel the warehouseman to recoup himself out of the
stored goods before seeking to establish his claim against the de-
positor, but such depositor may resist execution levied against his
other property to the extent that the claim for warehousing charges
may be satisfied from the goods warehoused.™

The warehouseman may not demand the removal of-the goods
before the expiration of the term; and if no term is fixed, not before
3 months after the deposit. If the merchandise is still in his
custody after that time, he can only demand removal after 1 month’s
notice, except on cogent grounds.®

CUSTODY OF SECURITIES

There is a special law (Depotgesetz) regulating the custody of
securities. It applies only to merchants whose business is the keep-
ing of securities for others. The law does not apply to small
traders,™ even though the depositor with such small trader happens
to be a merchant himself. '

This law imposes on merchant custodians of securities certain
duties which are extensions of the duties of the ordinary custodian -
and include keeping the securities separate, maintaining records of
the transactions in special books, and furnishing inventories. These
duties are only incidental to the real purpose of the law. Sections 9
to 12, the really important sections, were put into the law to assure
depositors that their instructions in connection with securities would
be completely and correctly observed and the securities returned at
the termination of the contract of custody.

| MRG.B. 196, 201, 315-316; H.G.B. 420. wH.G.B. 422.
"HGE. 421; 2P0. 777, ' ..D,(‘-,‘_ 13.
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Breaches of the special duties do not entail criminal punishment
except in the event of bankruptey or liquidation, and then only
because neglect thereof makes it difficult for the depositor to obtain
the return of his security; nor is it generally necessary that it should
be so, for they are really only additional safeguards to guarantee
performance of agents and to insure the return of securities. The
return of the security deposited and the carrying out of the instruc-
tions of principals are the only features seriously sought to be regu-
lated by this law and their defaults punished thereunder.

DUTIES

A merchant intrusted with the care of securities must (a) so
clearly mark the deposits as the property of the depositors that they
are identifiable without reference to the record book and must keep
them separate and distinct from his own property and the property
of others, either in special envelopes endorsed with the names of the
owners or in separate compartments, and (5) maintain a trade book
and enter therein the securities belonging to each depositor together
witlgheir nature, nominal value, numbers, and other distinguishing

marks.

" ‘These extra duties are only imposed where a merchant in the ordi-
nary course of business receives unsealed, for custody or upon pledge,
shares of stock and mining shares, scrip, renewal certificates (divi-
dend warrants), documents of indebtedness (debentures), and other
negotiable securities. Drafts, bills of exchange, checks, bills of
lading, dock and warehouse receipts, bottomry bonds, policies of
.insurance, bank notes and paper money, and mortgage certificates
are not subject to this law. The burden of proof that a transaction
is not “in the regular course of business”, in order to relieve a
depositary of compliance with the extra duty under this law, is upon
such depositary.

The depositor may, subject to revocation at any time, authorize
the return of other securities of the same kind; but such authority
must be in writing and be given specifically for each transaction (a
general authorization is invalid) unless the depositor, as well as th:
depositary, is engaged in the business of a banker or money changer.
YWhere this authority is given, the provisions of section 1 of the law
necessarily do not apply.™

Under all contracts for the custody of merchandise or securities,
it is necessarily contemplated that whatever is deposited is expected
to be returned, and under this special law it is also necessarily ex-
pected that the identical securities deposited will be returned; but
acceptance in kind will be considered performance. The depositary,
howerver, has a lien for his services if compensation is charged. He
may satisfy himself out of the securities deposited for his own per-
sonal claim against the depositor.

A commission merchant who executes an order to buy securities
must, within 3 days of the making of such purchase, give infor-
mation by inventory, which shall include the name, nominal value,
and numbers of the shares or other specific identification marks
thereon, but such inventory need not be signed if the covering letter
is signed. The right to this inventory may be waived (except in

" mwpg. 2
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transactions with bankers, when inventories are not required) or it
may be dispensed with if the securities are delivered or if an order-
is given for the resale thereof. The waiver of notice must be in writ-
ing and cannot be implied. If a commission agent does not give the
inventory upon demand after 3 days, the principal is entitled to
repudiate the bargain and claim compensation for nonperformance.™

The commission agent who is given an order to exchange securi-
ties or to enforce a right to their acquisition must send his principal
an inventory of the securities obtained within 2 weeks from the
time of his receiving them unless he has handed them over to his
principal in the meantime. Otherwise he is not entitled to commis-
sion for the service. Upon the dispatch of the inventory the property
in the securities described therein passes to the principal if the
agent has legally acquired the rights to them, unless under the Civil
Code property passes before that time. As to these securities the
agent 1s responsible in accordance with the rules and regulations of
chapter I of this law.™ :

COMPENSATION

This type of business is usually, but not necessarily, conducted by
bankers and ordinarily without compensation, but in case of doubt
compensation is payable. Many bankers render this service gratui-
tously to their regular customers, and in so doing they obligate them-
selves to do nothing but keep the intrusted securities safely and
comply with the law. They may obtain compensation, however, if
they are required to do something with respect to the deposits, such
as collecting dividends or the interest thereon; in which latter case
the contract is no longer one of mere mercantile custody but becomes
a contract for services as well.™®

The obligation of the depositary to exercise care is the same as in
ordinary custody; that is, if he 1s compensated for custody, he is
responsible for the care of an ordinary mercantile trader, but if no
compensation is contemplated he is responsible only for the same
care as shown with regard to his own property. He is liable for the
default of his employees.™

NOTICES

A mercantile trader who, in the course of his business, deposits
securities which do not belong to him, for custody, sale, or exchange,
or who passes on to another the order for their acquisition, must
notify such transferee that the securities are not his own or that
the acquisition is for another. In such case the transferee acquires
a lien against the securities only for his services in connection with
the particular securities.®® Failure to advise that the securities
belong to or are for another makes the defaulting transferor respon-
sible for damages and gives to the transferee a lien on the securities
for all claims against the transferor.

If the transferor gives such notice after the deposit of the
securities, the notice is inoperative because it cannot affect a general
lien which has already been acquired by the transferee; but if no
zeneral lien las arisen, the notice must be accepted, and from that
date it prevents a general lien from coming into existence, and

"DG. 3-4 : ® HG.B. 3147: B.G.B. 278, 690.
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only a special lien against the securities in connection with the
services to the securities can arise.

This notice may be given orally or in writing, and there i no
obligation to name the principal. The burden of proof that the
transferor notified the transferee that the securities were the prop-
erty of another is upon the claimant, and the good faith of the
transferee is presumed.

PENALTIES

Wherever a trader wrongfully dizposes of securities intrusted to
his cure for any purpose, whether in his own interest or in the
interest of a third party, or where the transferor makes a disposi-
tion of securities intrusted to his care not in accordance with the
instructions of his principal, he is punished by imprisonment and‘or
fine.®2 This penal liability is upon the head of a business if the
wrongful dealings are carried out by his subordinates, and they be-
come accomplices or accessories. Trading partners are all con-
sidered to be accomplices.

As has already been said, the primary purpose of this securities
law is to insure the return of deposited securities. Section 9 specifi-
cally provides for punishment where the purposes of the law are
defeated. The offense of wrongful disposition is a broader and more
serious one than the offense of wrongful appropriation covered by
section 11. Wrongful disposition may even be a temporary disposi-
tion, as, for instance, the pledge of negotiable paper belonging to
another or a sale with agreement to repurchase; but the mere attempt
to dispose of securities is not such a disposition nor is the using of

" shares merely for voting. It would seem that wrongful disposition
might be defined as when the use “ of such shares would jeopardize
the ownership of the depositor.” A disposition is also not wrongful
if it is made 1n the interest of the depositor—e.g. to save his securities
from fire or water—or if made with his authorization under section
2 of this law, or pursuant to statutory power (compulsory sale).

A trader suspending payment or becoming bankrupt is punishable
if, through intentional peglect in the keeping of books or of other
duties, he prejudices the right of the parties who deposit the secu-
rities to identify them and obtain their severance.®* Here again the
penalty imposed is clearly stated as imposed only because the default
of the trader prejudices the depositor’s efforts to recover his security;
and as a matter of fact the default of the trader is punishable only
in the event that a difficulty in the recovery of the securities is the
direct result thereof.

When a depositary suspends payment or becomes bankrupt. he is
punished criminally if he wwongfully appropriates securities of
another received in the ordinary course of business. This provision
of the law is a general one referring to securities of all kinds. It
was brought about by the demand of depositors for an extension of
the law of embezzlement because the Penal Code had not provided
punishment for this special kind of embezzlement. It is an exten-
sion of the bankruptey law as well. It is not so strict as those sec-
tions which provide for wrongful disposition as it includes only
wrongful appropriation, so that if a depositary merely pledges or

aDG. 9. . “D.G. 10.
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sells securilies with the intention or agreement to redeem them and
believes he will be able to do so the penal punishments do not apply.*

The above general penal provisions apply to direciors of share
companies or registered societies, managers of associations with
limited liability, and liquidators—in other words, to the general legal
representatives of juristic persons® Such directors, managers,
and liquidators, under the strict interpretation of the law, are not
themselves mercantile traders and are therefore not Liable, but they
become liable as individual mercantile traders and partners under this
section.

__ SALE AND EXCHANGE

A sale under German law is always considered to be an agree-
ment to sell and is therefore governed by the rules of contract.
The distinction between commercial and noncommercial sales should
always be kept in mind, for whether the transaction is commercial
or noncommercial affects the rules, rights, and remedies governing
each case.

All business transactions between merchants in the ordinary
course of business are mercantile. The difficulty in making the dis-
tinction between a commercial and a noncommercial transaction
arises when only one party is a merchant. The criterion adopted
usually is that if the merchandise sold is intended to be resold for
profit the transaction is mercantile, regardless of the status of the
parties; but there are instances where one party as a merchant in -
the ordinary course of his business sells to or contracts with a non-
merchant where the contract itself is mercantile as to the merchant
and is nonmercantile as to the nonmerchant. (Example, the rela-
tionship between publisher and author.) Generally, however, in
business relations between merchants and nonmerchants, if the trans-
action is mercantile the parties will be treated alike and their trans-
actions will be governed by the provisions of the commercial law.®s

Sales of real property are held to be civil contracts, as are leases,
except where they are upon business property or where the sale
includes a business in connection with a factory. )

Where sales are considered nonmercantile, the sections of the Civil
Code* apply in the same manner as they apply in mercantile
sales in the absence of appropriate sections og the Commercial Code.

It is contemplated in a sale that the seller must have or obtain
the right in the thing sold and must give the purchaser proof of °
ownership or indicia of title (if the right includes possession of the
thing, he must also deliver that to the purchaser); and the buyer
must accept and pay therefor. The agreement of sale need not
Le in writing except in the case of the sale of an inmovable or of
the estate of a deceased person or an interest therein.* ,

The }'»ro\'isions as to sales apply to exchange and all other agree-
ments for the alienation or hypothecation of property.*

PRICE

In a contract of sale where the price is not fixed or is in doubt, it
must be determined in an equitable manner and will be presumed to

*DG. 11; KO. =39, =HGEB 373 382 =BGR 313 433 2023,
aDG. 12 =BGR 433515, spcRIn ;IR grx.
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be the market price prevailing at the time and place of fulfillment.
If the market price be fluctuating, the average market price will be
fixed as the purchase price; and if no market price can be established,
the price will be fixed at the current figure at which the article should
sell in that neighborhood. A sale in which the price is to be fixed by
a third party is also presumed to be determined in accordance with
equity. Such a sale is void if for any reason whatsoever the third
party does not act. In a mercantile sale where price is to be deter-
mined by weight, it is to be presumed that payment will be made
upon riet weight. In all commercial sales interest is chargeable if
payment is not made at the time title passes.®

_ Payment may be stipulated in foreign currency, in which case it
is payable in marks at the exchange rate current at the time and place
of payment, unless there is a specific agreement that payment is to
be made in foreign currency.”

COSTS

In the absence of agreement, the cost of delivering the merchandise
sold is generally borne by the seller up to the point of change of title
and thereafter by the buyer; and change of title is usually effected by
delivery of the thing sold. If the parties to the contract of sale
are in the same place, delivery is held to be and title to pass at the
place where the goods happen to be at the time of sale, and the costs of
delivery and of weighing and measuring are on the seller. If the
parties are in different places, title passes when delivery is made to
the forwarder, provided such delivery is made according to the in-
structions of the purchaser, and the costs of additional carriage, for-
warding, and final delivery are borne by the purchaser.”

The costs of sale and registry of transfer of an inmovable ave
‘borne by the purchaser, but the costs of the assignment of a right
are paid by the seller.®*

RISK

Generally, the risk remains in the vendor until delivery, when it,
together with all the emolumenfs and burdens of the property, passes
to the buyer. Delivery may be made by physical transfer or con-
structively, and where the delivery is made and transfer is accorded
by delivery of documents of title or a symbolic act title passes on
such transfer of documents or the act alone.

Delivery in the case of an immovable is interpreted as at the
time of registration thereof, even though delivery of possession has
not as yet been made. As to movables, delivery to a purchaser at
the place of sale constitutes delivery for passing the risk; but where
the destination is different from the place of sale, the risk passes
to the purchaser on delivery to the forwarding agent or carrier,
unless the vendor deviates from the purchaser’s instructions regard-
ing the mode of forwarding or in any other material respect, in
which case the vendor remains liable for the damages. Delivery is
presumed to be made and the risk with regard to the merchandise
passes to the purchaser even when the purchaser does not accept.*®

.B. 315, 817, 452453 ; H.G.B. 380. % B.G.B. 448.

©wRG
° wBG.B., 244-245. = B.G.B. , 446447,
% B.G.B, 448, 450. B.G.B. 263, 446447
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Somewhat involved in the question of risk is the duty of mer-
chants regarding the custody of merchandise delivered over to their
care, even though rejected by them. (See H.G.B. 379 and discussion

under “ Bailments,” p. 109 hereof.)

DUTIES OF THE PARTIES

It is well established in German law that the vendor must disclose
all the essential facts as to title and material sold.** T

As to title, this representation is in the nature of a warranty, and
includes the legal facts regarding ownership and claims in the case
of movables and the boundaries, dimensions, provisions, charges, and
burdens in the case of immovables; but the vendor of a piece of land
does not vouch that it is free from taxes and other public burdens
which are not proper for entry in the land register. This general
warranty of title does imply, however, that the thing is sold free of
the rights of others. "An agreement excluding these representations
is inoperative where the vendor conceals a defect.* _

In the sale of a right, warranty of title extends also to the fact
of tle existence of that right; in the sale of a negotiable instrument,
the warranty implies that no application has been made for the
canceling of the instrument.*

As to essential quality, in the sale of merchandise the warranty
implies that the material is not subject to defects which diminish
its value or fitness for ordinary use or the use assumed in the con-
tract. Where goods are sold according to sample, the quality of
the merchandise delivered must be the same as the sample. There
is a similar warranty where merchandise is sold by test and approval,
whereby the merchandise delivered must have the same quality
as the merchandise tested and approved. This same warranty of
essential quality extends to the sale of merchandise generically
defined, to the effect that the vendor must deliver merchandise of
the promised description and average kind and quality. In com-
mercial sales, such merchandise must be of the average mercantile
kind and quality.”’ '

In the sale of merchandise by measurement, weight, for delivery
within a certain time, or for definite currency. the provisions mnst
be interpreted in accordance with the custom of the place where the -
agreement is to be performed: Where the sale is by public auction,
there is no warranty of the essential quality of the merchandise
if it is stated at the time that the vendor is selling as a pledgee
or mortgagee® It is to be remembered that accessories do not
with articles sold; only component parts and fruits and profits go.
(See distinction under “ Things ”, pp. 71 and 72.)

A sale is voidable for the breach of either the warranty of title
or the warranty of essential quality, unless the defect is inconsider-
able, or unless the buyer knows of the facts or except but for gross
negligence he could have discovered them, and a vendor denying
the presence cf such a defect forces the purchaser to prove same.”

®BGB 444. " B.G.B. 243, 345, 360, 459, 4
" R.G.B. 434, 438, 441, 468, 476, * HGB. 34%: 361; B.G.B. 461?4.
® BG.B. 435. ® B.G.B. 439, 442, 459, 460, 468.
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REMEDIES OF THE PURCHASER

If a seller defaults in delivery, he is liable for nonperformance
and can be forced to perform. A contract impossible of per-
formance on both sides is void, but a person entering into a contract
providing for an impossible performance which he knows to be so
1s liable in damages for the injury to the other party dne to his
relying upon the validity of the contract. The other party cannot
claim compensation, however, if he also knows of the impossibility
of performance. If a contract is only partially impossible of per-
formance, it is valid as to those parts which can be performed;
and as to those parts, a claim for specific performance will be
enforceable. If a party enters into a contract impossible of per-
formance and in so doing guarantees performance, he is liable under
his guaranty. If a party enters into a contract which subsequently
becomes impossible of performance, he is relieved therefrom but
must pay damages. If the impossibility, however, is of an imper-
manent nature and can be removed, performance can subsequently
be enforced.?

Inspection and rejection—An obligation is strictly impressed
upon merchants in mercantile transactions to inspect merchandise
delivered to them under a sale as soon as possible and to reject same
promptly, with notice to the vendor, if rejection is necessary. The
merchant must carry out this duty within a reasonable time, other-
wise the contract is held to be completed. On rejection and notice
the vendor must return the purchase price, together with interest
_ thereon, take back the articles purchased, and pay all the expenses in-
" curred by the purchaser and all costs in connection with the con-
tract. The buyer must return the merchandise and pay a fee for its
use and enjoyment if it has been used by him and any emoluments
received by him for its use.?

If a seller delivers a thing with a defect in the title, which is sub-
sequently discovered, he must remove the defect; and where this is
impossible or refused, the buyer may rescind the contract and sue
for damages and a penalty. For a defect in essential quality, a
buyer may rescind a contract or demand a reduction of the purchase
price, or, if paid for, claim damages for nonfulfillment. Claims
for such defects are limited to 6 months after discovery, unless
extended by agreement.® ’

Where merchandise designated only by species is sold, the pur-
chaser may demand, instead of rescission or reduction, that a perfact
article be delivered. A sale on probation, test, or approval leaves
the approval unquestionably to the buyer, who must exercise his
right of inspection and rejection within the time fixed under the
contract or, if no time be fixed, within a time reasonable under the
circumstances. The matter of reasonableness must be proven by the
purchaser.* .

If upon inspection a buyer discovers that a part of the merchandise
delivered is defective, he may insist that the contract be canceled ax
to that part, provided it is inconsiderable and can be separated with-
out disadvantage to the purchaser, and the price must be propor-

1 B.G.B. 275280, 306-308. :

3 B.G.B. 346-347, 467; H.G.B. 343-344, 377.
8 B.G.B. 462463, 465, 480; Z.P.O, 894, .-
4+ B.G.B. 495496.
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tionally reduced. If the defective part is unseverable, the purchaser
may cancel the entire contract; but he cannot do so if he uses the -
merchandise delivered for a time or if he sells, changes, or alters any
art thereof. A defective article delivered, however, can be retained
Ey the purchaser, and a claim for damages for defect will be good
provided he has notified his seller of the defect or reserved his rights
upon acceptance. In such a case, however, the purchaser must elect
the remedy he will pursue and is bound to the relief he chooses.®
* When merchandise which cannot be described under a determined
quality known in the trade or is not in existence at a certain place is
sold, the purchaser will be entitled to examine the merchandise and
to rescind the contract if the merchandise should not be satisfactory.

If in a contract in which time is of the essence performance is not
made within the time specified, the purchaser may either claim per-
formance and compensation for the delay or may rescind the
agreement.® :

A vendor is not liable for a defect in merchandise delivered if the
vendee knew or should have known of it, unless the buyer accept with
reservations, or if the article was sold at public auction.” , _

In any case in which a contract is not performed, the purchaser’s
costs must be refunded.®

REMEDIES OF THE SELLER

Coupled with the duty of a merchant promptly to inspect mer-
chandise delivered to bim is his duty to accept satisfactory merchan-
dise. The vendee may relieve himself of the obligation for the com-
pletion of a contract only if upon delivery he reserve his rights as to
any defects which appear therein.®

Where a purchaser refuses without just cause to accept merchan-
dise, the vendor may claim performance of the agreement and com-
pensation for the delay, or he may rescind the agreement if it is not
to his advantage to enforce it. When the vendor claims performance,
he may store the goods at the vendee’s expense or sell them for the
vendec's account upon compliance with the prescribed procedure.®

INSTALLMENT SALES

Installment selling (Abzahlungsgeschaeft) is very common in
Germany in spite of the fact that there is little direct legal provision
for the protection of the parties. The German law on this subject
has no exact counterpart in English or American law. The closest
analogy is the law with regard to “ hire-purchase ” contracts. Such
a sale under German law is considered as a hiring and is governed
to some extent by the rules of hiring, to which is added a provision
for the passing of title upon final payment. Final payment is not
considered to be made by the mere acceptance of drafts or the issu-
ance of notes but only upon satisfaction.™

The protection afforded in America by the registration of a lien
against the property, thereby giving notice to third parties and pro-
tection against their rights, is not provided in Germany. There are
no registers in which such transactions may be recorded; but there is

:g.g.g. 23 19, 352, 362, 469473, :g.g.g. :g. nB.G.B. 364, 455.
YB.G.B. 460461, 464, 480, ) » H G.B. 372-374, 379.
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also no doctrine of estoppel working against the rightful owner of
property and limiting him from exercising his rights of ownership
against third parties (except as hereinafter appears), and it is allow-
able to bring both a civil and a criminal proceeding against the
vendee, who is chargeable with embezzlement if he sell the merchan-
dise or take it out of the country.

_The seller of merchandise on installments may trace and recover
his property from a third party unless the latter be an innocent
purchaser for value. Where the vendee has mortgaged to an inno-
cent third party property obtained by him through an installment
sale, such third party also obtains a contractual possessory lien which
1s good against the original owner. YWhere a machine sold on install-
ments is so placed in a factory that under the law it becomes at-
tached to the realty, the installment owner loses his right to recovery
of the machine, but recent decisions of the Reichsgericht seem to
tend toward allowing an ownership reservation in the installment
vendor.!?

A third party having a claim against the vendee under an install-
ment contract may seize the merchandise by attachment or enforce
his claim by a judicial decision, but in such case the original owner
may move to set aside any attempt to enforce the lien or judgment.
However, where the installment seller is not advised of the seizure
and the merchandise is sold at public auction, a bona fide purchaser
at such sale will acquire good title as against the original owner.’*

An installment vendor may not demand the return of his mer-
chandise merely because the financial condition of his vendee has suf-
: fered or is weak or endangered. He can, however, obtain redress in
the event of default in the payment of installments.

Where the installment vendee is a merchant registered in the
Handelsregister, the vendor (a) may demand the payment due or
the whole balance if it is agreed that the whole balance shall become
due and payable in case of default, or (5) he may reclaim the
merchandise and still demand payment of the balance, but in the
meantime withhold delivery of the merchandise until paid;* or (¢)
he may rescind the contract immediately and demand the merchan-
dise, and, if there is no provision in the contract giving the purchaser
the right to demand the return of installments, he can repossess
the merchandise without repaying the installments except in the case
of extreme injustice.

Where the installment vendee is not a registered merchant, the
vendor cannot demand any further installments if he repossess or
demand the return of the merchandise. The contract will be con-
sidered rescinded and both parties must return that which they have
received. In other words, the vendor must refund all payments
made by the vendee, with interest thereon, anything to the contrary
in the contract notwithstanding; and the vendee must pay for the
use of the merchandise and all expenses incurred by the vendor in
connection with the transaction, as well as depreciation and deteri-

1 B.G.B. 932-933, 946, 1207.

1B ZP.0. 771, 8§08, 814, 930; B.G.B. 1235, 1244, !

4 Where the buyer dues not return the merchandise voluntarily or there is danger that
it will disappear. the vendor may obtain ap ibjubction ordering the removal of the
merchandise to his custody or to & warehouse for safekeeping until right of ownership
and possession ia determined by the court.
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oration directly attributable to the vendee.® For accidental deteri-
oration, destruction, -or loss of the merchandise the vendee is not -
liable. - .

Where the installment vendee becomes bankrupt, the installment
vendor’s property does not become merged with the estate, and he
can, upon application and proof, claim it and obtain its return
unless the administrator of the bankrupt estate wishes to continue
with the installment contract and pays the installments as they fall
due. In all cases of bankruptcy of an installment vendee, notice
of his claim of ownership in and to the property should be given at
once by the vendor, so that the possibility of its being merged with
the bankrupt estate or its sale to an innocent third party will be
avoided. Where the installment vendor’s merchandise has been sold
by the bankrupt, he is also entitled to the money received therefor
unless the money itself has been mixed or intermingled with the
bankrupt estate. :

SUGGESTED PROVISIONS FOR INSTALLMENT OONTRBACTS

In making a contract for sale on installments in Germany, it is
suggested that the contract provide, among other things:

(a) That the vendee give immediate notice to the vendor of any
attempt to take the vendor’s property from his possession;

(b) That acceptance of drafts or the issuance of notes shall not
be construed as payment; -

(¢) That wheré machinery is to be installed in a factory the con-
sent of the owner of the real estate be obtained to the legal separa-
tion of the machinery from the real property;

(d) That whenever possible, a sign be permanently affixed and
conspicuously displayeg upon the machinery (and other objects
which retain their original form, such as radio cabinets, and furnish-
ings generally) sold, giving notice to third parties that title thereto
remains in the installment vendor;

(¢) That in the event of destruction or deterioration or the loss of
the merchandise whether through the fault of the installment vendee
or otherwise, the responsibility therefor is upon the vendee;

(f) That the entire balance of the installments due becomes imme-
diatcly payable upon default in any one of them; and

(g) That installment payments shall not be returned upon default
and repossession of the merchandise. :

CONSIGNMENT SALES

The German law relating to consignment sales (Konsignation-
geschaeft) has a limited similarity to that governing installment
sales, in that both transactions involve the giving of possession out of
the hands of the rightful owner to another.

German law protects the innocent purchaser for value, as it implies
from possession of an object an unlimited right of disposition. An
innocent purchaser for value from a consignee (just as from a vendee
in the case of an installment sale) acquires good title in the
goods purchased and paid for by him, even though the sale to him
be contrary to the instructions of the consignor; and an innocent
pledgee of such merchandise acquires a good pledge lien thereon.®

* B.G.B., 346-347, 989, ¥ B.G.B. 932-933; H.G.B. 366.
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A consignee acts as a trustee for his consignor and must protect
the interests of the latter even though his own interests suffer. He
“occupies the position of a commission merchant, and the daties,

. obligations, and rights of 4 commission merchant govern his relations
with his consignor. (See “ Commission merchants ”, pp. 128 to 134.)

A consignee must provide for the custody and safekeeping of the
merchandise intrusted to his care, and he is responsible for the loss
or damage thereof; he must examine and inspect the merchandise
deliveredg,e and if the goods arrive in a defective condition due to
faulty carriage he must make proper protest to the carrier and
notify his principal. He must also notify his principal if the goods

. deteriorate while in his keeping and, if necessary, sell them quickly
.to avert losses. He must keep his consignor informed of the pos-
* sibility of sale and immediately upon sale advise thereof, stating
- all the details and especially the party to whom the merchandise
is sold, and if he fails to name the purchaser he becomes per-
sonally liable)” He must turn over the entire proceeds of the sale
to his consignor. LR T
-'The consignee as & commission merchant usually conducts a busi-
ness in his own name; and he may also conduct his eonsiznor’s busi--
ness in his own name, but always for the account of his consignor
and in accordance with his consignor’s instructions. He is respon-
sible both to his consignor and to all third-party purchasers. Where
_ the consignee conducts the business in his own name, the consignor
can assert against the purchaser direct claims resulting from the
sale, but only after they have been ceded or assigned to him by the
{ consignee < . , ]
" Where the consignee deviates from his principal’s instructions,
. he does so at his own risk*® If he gives credit without authority,
. he must immediately pay the consignor (who need not wait until a
loss results therefrom) unless the transaction is consummated at a
_place where it is customary to grant credit, and even then he cannot
allow credit where he is specifically instructed not to do so.

Where a consignee becomes bankrupt before the sale of the con-
signor’s merchandise or, if sold, before payment therefor, the con-
signor is entjtled to have his claim against the bankrupt estate
severed from the general bankruptcy and can claim, trace, and
recover his goods remaining in the hands of the bankrupt and even
the proceeds from merchandise sold by the bankrupt if they have
not yet been commingled with the assets of the bankrupt. As a
matter of fact, the consignor has a prior claim to anyone at any
time except insofar as his merchandise is impressed with a lien of
the forwarder, warehouseman, or carrier for services in connection
therewith. : A -

’ - " STGGERTED PROVISIONS FOR (ONSIGNMEXTY OOXTRACTS

- A foreign shipper to Germany should provide in his consignment
contracts that the merchandise shall remain his property and be
sold only for his account and that it shall not be mixed with mer-
chandise of the consignee or any other property.. He should also
limit the consignee to deliver his merchandise only upon payment.

SBGB. g}i&ss-?oo;n.um . »HGB. 393

= HG.B.
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The similarity between consignmeént sales and installmené_s_ales,
makes applicable to consignment contracts certain of the provisions
suggested for installment contracts on page 111.

ASSIGNMENT AND TRANSFER OF RIGHTS AND CLAIMS

Under German law all rights, present or future, are assignable,
except (a) claims for wages or maintenance, military officers’ claims
for pay or pension up to a certain amount, and claims for payment
out of sick funds or funds created under the laws of compulsory
insurance (e.g., claims exempt from attachment by a judgment
creditor), (4) rights which by agreement between the parties shall
not be assigned, and (c¢) obligatory rights which would be altered
in character if exercised by a person other than the original party.*® -

The rules for the transfer of rights are the same as the rules for
the transfer of claims.* ‘

REQUISITES

Such assignments and transfers require no writing except in the
case of the transfer of 2 mortgage debt or a draft; but the assignor
must, at any time, on request and at the cost of the assignee, deliver
to him a publicly certified written document and all the informa-
tion necessary for the enforcement of the claim, together with all
the instruments in his possession required in proof thereof. All
security for the debt and the rights of priority therein pass to the
assignee unless specifically excluded. In the case of mortgage debts
(except security mortgages), the assignment of the security cannot
be excluded from the assignment of the mortgage.?*

No notice of the assignment is necessary, and from the execution
thereof the new creditor takes the place of the old. Between the
debtor and the assignee, however, discharge by payment or per-
formance to the assignor, or the making of an agreement between
the debtor and the assignor, or the taking of a judgment by the
assignor against the debtor, is binding, provided the debtor was not
aware of the assignment. A debtor may demand written notice
of assignment before performance for the benefit of an assignee.
If the debtor has notice, neither the assignee nor the assignor can
subsequently deny or withdraw it without the consent of the other.?

It is possible in Germany to assign a claim in order to bring suit
thereon. This may always be done by foreigners who wish to avoid
the necessity for depositing security for costs. When such assign-
ments are made they must be duly authenticated.

Special rules are applicable to assignments of rights in and to
negotiable instruments. The transferee of a negoti:ble instrument
may be in a better position than the assignee of an ordinary claim;
the latter takes subject to all defenses available against his assignor,
while the former usually can only be met by defenses as to the
validity of the instrument and those available in set-off to the maker
against the holder. The endorsement of a mnegotiable instrument
accompanied by delivery transfers all the rights to the endorsee.

®R.G. vol. 55, p. 334; Z.P.O. 850; B.G.B. 399-400.
B HGR. 413,

= R.G.R. 411-403, 792, 1153-1134, 1190,
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The debtor need not perform unless the instrument is delivered over
to him receipted.**

DEFENSES AVAILABLE TO THE DEBTOR

All defenses and set-offs available at the time of the assicnment
against the assignor are good against the assignee (except on
negotiable instruments). No claim, however, acquired by the debtor
against the original creditor after the assicnment or which becomes
due after the assignment, can be set off. The debtor’s performances
to his original creditor can, in the absence of a notice or knowledgse
~ of the assignment, also be set up as defenses.?

If a debtor has executed an instrument acknowledging a debt,
he cannot assert against an assignee of such instrument that the
debt was nonexistent, or that there was an additional agreement to
the effect that an assignment thereof could not be made, unless the
assignee at the time he obtained such assignment knew or should
have known that such were the facts.?®

ASSUMPTION OF LIABILITY

The German law treats the assumption of a liability (Schuld-
uebernahme) in the same way as an assignment of a claim, subject,
however, to the requirement of creditor’s assent. A debt can be
assumed by a third party by agreement with the creditor, the former
taking the place of the debtor; or the debt may be assumed by the
third party by agreement with the debtor, but to relieve the original
* debtor the creditor must assent when he is notified. In the latter
case, the debtor or the third party may, before the assent or refusal
of the creditor, modify or rescind the agreement, but unless rescinded
it is operative as between them, even without the creditor’s assent.?”’

Upon acceptance of the new debtor by the creditor the former may
avail himself of all the defenses of the original debtor, but he can-
not credit himself with a claim belonging to the original debtor.?

Where a debt is assumed with the consent of the creditor, the bonds
and pledges given for the original debt are extinguished, unless the
one to whom the pledged things belong authorizes the assumption of
the debt by the new debtor.?

Where one takes over all the property of another, he becomes
jointly liable for the debts as well, but only to the extent of the
value of the property taken over. His liability therefor cannot be
excluded or otherwise limited.*®

Where a mercantile business is acquired and continued under the
old firm name, the new owner becomes liable for the obligations in-
curred by the former owner in connection with the conduct of the
business, any agreement to the contrary notwithstanding as against
a third party, unless notice is given to such third party or registered
in the mercantile register and published in the prescribed manner.
Where, however, the old firm name is dropped, the new owner 1s not
liable unless there is public notice to that effect or there are other
grounds for imposing the liability on such new owner.®

% B.G.B. 796-800; H.G.B. 364-363.
= B.G.B. 404, 406—407.
= B.G.B. 403.
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SURETYSHIP i

An agreement of suretyship (Buergschaft) binds the surety to the
creditor of another to answer for his performance and may be for a
future or contingent liability as well as for a present unconditional
one®? : '

A written declaration of suretyship signed by the surety himself
is necessary in order that the transaction may be valid. If the
surety perform the obligation contracted although there be no written
contract therefor, performance cures this defect. An instruction,
however, to give credit in a mercantile transaction is good even
though not in writing. A security given by way of pledge is not a
surety contract and requires no special form and no written contract
to be valid.** '

: LIABILITY OF THE SURETY

The condition of the principal debt at the time the contract of
surety is made determines the extent of the surety’s liability. A
surety is liable to the same extent (but not primarily, except in cer-
tain cases) as the principal debtor and for any increases in the debt
arising from default, delay, or unlawful act of the debtor, but any
enlargement of the debt due to extraordinary legal proceedings on
the part of the creditor against the debtor is not included in the
original surety contract. Under no circumstances is the surety
liable for any change from the debtor’s original liability at the date
of his guaranty. He is also not liable for the full amount where
he limits this liability to the assumption of only a part of the debt
or to a fixed maximum or where he has given a continuous guaranty
to secure a fixed maximum. He is also not liable to the full amount
where he becomes a surety for a certain definite time, in which case .
he can bLe held as such surety only for the time specified unless the
creditor in the meantime brings suit against the debtor and advises
the surety that he will seek to hold him also.®*

Several sureties to the same obligation become joint debtors even
though they did not assume the contract of surety jointly.ss

A creditor who surrenders any lien or pledge or assignment or
claim against a surety which the original debtor or another gave
to him as further security for the performance of his contract frees
the surety thereby and to the value of the thing surrendered.’

DEFENSES OF THE SURETY

A surety can use all the defenses, avoidances, and set-offs of the
original debtor to defeat the claim, even if the original debtor de-
clines to avail himself of such defenses; but he is liable to the same
extent as the debtor and must pay the costs of notice and suit of
the creditor against the original debtor. The creditor, however, must
exhaust his remedies against the debtor and against all the properties
and pledges given to secure the debt before proceeding against the
surety unless (a) the surety is a mercantile trader and the guaranty
is a mercantile transaction on his part, (3) the surety has agreed
to become a principal debtor, (¢) the difficulty of taking juﬁicial
B
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proceedings against the principal debtor has been increased by the
debtor moving his domicile or business after the date of guaranty,
or (&) in the event of bankruptcy of the debtor or if it is seen that
enforcement of a judgment against him will not be productive.”

REMEDIES OF THE SURETY

A surety may demand his release (@) where the financial condition
of the principal debtor has materially deteriorated, (3) where a
change in the debtor’s arrangements makes judicial procedure to
recover more difficult, (¢) where the debtor has not performed his
promise for which the security was given although already past
due, or (d) where the creditor has obtained judgment against the
surety on the contract. The release, however, need not be ob-
tained by the debtor on demand if he give adequate surety to the
surety therefor.®

A surety who satisfies the rights of a creditor against the original
debtor obtains those rights himself against such debtor, together
with any pledge or documents connected therewith. Where there
are cosureties (who are always liable as joint debtors), any one of
them satisfying the claims of the creditor not only obtains the credi-
tor’s right against the debtor but may also proceed against the other
cosureties, and he may even collect from the other cosureties any
deficiencies or share of any cosurety not paid.*

-3
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VL AGENCY

The law of agency! is one of the most important and yet most
difficult topics for presentation in any discussion of trading under th:
laws of a foreign country. . :

Where it is a question of an American firm doing business in Ger-
many, for example, the rights and obligations of three types of agents
to each other and to the principals they represent must be defined:

(a) The American representative of the American firm who goes
to Germany to do business there under a power of attorney;

(b) The German representative who is authorized to do business
as the German agent of the American firm with German commercial
organizations or their representatives; and :

(¢) The German representative of the German firm who is author-
ized to do business for his firm with the American business organiza-
tion or its accredited representative.

The rights and liabilities assumed by the American firm for the
acts of its American representative in Germany acting under a power
of attorney are governed by the laws of the State in which it has its
principal place of business; but German courts will not take judi-
cial notice of the foreign law, but will construe the agency relation-
ship according to German law, unless the foreign litigant adduces
proof as to what the foreign law is. The acts of the American
firm’s German agent (usually a commission merchant) and the
rights and liabilities assumed by the German firm for the acts of its
German agent in dealing with the American firm are governed by
German law. It is therefore just as necessary to know the German
law concerning all types of agents with whom one may deal in
Germany as it is to know the American law on the subject.

GENERAL OBSERVATIONS

When agency relationships arise in Germany, they may be deter-
mined either according to the rules of the Ciril Code for all matters
not strictly commercial or under the Commercial Code for commer-
cial transactions. Even when they are governed by the latter, if
its provisions do not couver a specific situation the basic law of
agency in the Civil Code applies. It is therefore important that
the distinction made throughout all German law (except bank-
ruptey) between transactions commercial and noncommercial be kept
clearly in mind in the study of any question of agency, to ascertain
what law is applicable thereto.

An agency depends for its validity upon the existence of the right
in the principal to deal in the object for which the agency is con-
stituted and the right of the agent to act for the principal. Where

—— e

3 Firms engazed in foreign trade zhould observe great caution in the wse of the word
“agent " or “agency ” in referring to thei” representatives im other countries. Where
the term is loomely emploved to designate a distributor or independent dealer handling the
hrm's products abroad. foreign tax officials often interpres uee of the term as conclasive
of the existence of the agency reiationship and govera their charges accordingly.
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the principal attempts to make a disposition without power to do
so, such arrangement cannot be made operative without the assent
-of the person with the right to make such disposition. Where the
agent acts without authority or contrary to instructions, unless his
authority may be implied his contract is void as to his principal
in the absence of ratification by the latter. Where the agent acts
within his authority, however, there can be no claim against him
unless he is guilty of fraudulent misrepresentation. Knowledge of
the principal is imputed to the agent, however, in all transactions.
The power of agency remains in force until the purpose for which
it was created 1s fulfilled or until it is extinguished by notice of
termination to all parties. A minor over 7 years of age may act as
an agent.?

"All employees, whether they have power of procuration or mer-
cantile power of agency or act as mercantile agents, as well as pri-
mary agents (directors of a share company and managers of limited-
liability companies) are restricted in their business transactions and
impliedly considered to be acting solely for the benefit of their em-
ployer, especially where the transactions involve the same kind of
business as that in which they are employed. They are not allowed
to do any business similar in nature to that of their own employer,
in their own name or for their own benefit or in the name or for the
benefit of any third party; and if they do such business without
their employer’s consent, he may claim damages or take over the
biisiness for himself or claim the benefits therefrom derived.®

. CREATION OF AGENCY

Agents may be appointed either expressly, in writing or orally, or
impliedly. The only cases where the agency relationship must be
created by a written instrument are those in which the acts of the
agent involve the execution of formal agreements in writing (see
“ Contracts”, p. 75), appearances in the German courts for the prin-
cipal, and where the powers and actions of the agent must be authen-
ticated in connection with registrations in German public registries.
It is advisable, however, for any American firm which contemplates
“ doing business ” in Germany through an agent to supply him with
a power of attorney, if for no other reason than to limit his authority
thereunder.

The relationship of agency may also be created by legal implica-
tion. In such cases it is always &xcept in the last instance herein-
after mentioned) a commercial agency. Such agencies are: (a) Stat-
utory agency (appointed to act for a person under legal incapacity) ;
(b) agency for a corporation or aggregation other than a natural
person (procurist) ; ?2') members of a partnership, managers of a
limited-liability company, or directors of a share company; (d) con-
fidential employees; (¢) mercantile employees and mercantile agents;
(f) wife for a husband and parental agency.* Because the power

*B.G.B. 115, 166, 168. . (For a list of the abbreviations used in footnotes throughout
is monograph see p. xil
th' H.G.B. 6 1. Apttenti?m must also be called to the use of the terms *‘agent”,
“ representative ”, “ commission merchant”’, and * broker " throughout this entire discus-
sion. Distinction must be made between these terms in accordance with the definitions of
each of them given herein, to avoid mistake in the law applicable to each relationship.
*B.G.B. 1357, 1626-1698. )
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of agency in each of these cases is created by implication, the law
protects the parties in such relationships by limiting and carefully
defining the rights and liabilities thereunder, especially with regard
to third parties. . ' .

The different types of agency may also be classed according to
the conduct of the agent in representing his principal (@) by acting
in the principal’s name (as in the case of employees, partners, and
directors) or (b) by acting in the name of the agent himself but
always revealing the principal for whom he is acting. The latter
type of agency is usually where the agent is engaged in his own
business as an independent merchant, in which case he is also sub-
ject to all the duties of a mercantile trader, and the business trans-
acted by him for his principal is essentially of the type out of which
the agent obtains his livelihood ; for example, in the case of a com-
mission merchant, a broker, or a forwarder or carrier. -

It must be clearly indicated at this point that in German law
there is no such doctrine as the doctrine of undisclosed principal.
In other words, it is impossible for any person or firm to work as
agent for another without revealing the agency; and where such a
transaction is attempted, the agent will be held to be acting only
for himself, and his principal will not be bound by his action. The
intention of an agent to contract for another, if not made manifest,
will under no condition be taken into consideration.

GERMA?N AGENTS ACTING FOR GERMAN FIRM
MANDATARY

There are certain relationships of agency created by act or decla-
ration of the parties. YWhen a principal seeks a specific act of a
friend and when the transaction is to be conducted by one not
engaged in that particular type of business for profit are instances
of this type of agency. Such an agency, even though it be between
mercantile traders, is not necessarily commercial and, if not, will
be governed by the rules of the Civil Code,* and remuneration 1s not
implied. Ordinarily, however, agency agreements between mer-
chants or even between a merchant and a nonmerchant are com-
mercial; and, where commercial, remuneration is implied. Especially
is this true where, from the nature of the transaction and the parties,
custom would generally presume compensation. :

Such poncommercial agency is called a mandate (Auftrag). A
mandate may be express or implied and therefore naturally requires
no writing. - Such agency can be accepted formally, or by an act of
the agent In its execution, or even by silence. It can be rejected by
the agent only by positive act or declaration.

OBLIGATIONB.OF MANDATARY AND PRINCIPAL

If the mandatary accept, he is thereafter to perform himself and "
is not allowed to delegate to another without express permission;
and he is responsible for all losses sustained by the principal by reason
of his nonexecution of the mandate. He is also liable for willful |
default and negligence in the same manner and to the same extent-
as a paid agent. He is obliged to carry out the instructions of his

*B.G B. 662-676.
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principal without deviation except in certain carefully Jdefined cir-
cumstances and to confine himself within the limits of the powers
conferred. He must keep his principal informed as to the status
and progress of the business in hand and immediately report when
the mandate is executed, render an account of his transactions, and
turn over to his principal whatever rights and benefits are receivedl.
He must even pay interest on moneys received under the mandate
if he uses themn.*

The acts of the mandatary done for the principal in accordance
with istructions and within the limits cf his powers must be accepted
by the principal; and the principal is responsible therefor and must
carry out the obligations assumed, even though they be dome in
the name of the mandatary. The principal must compensate the
mandatary for all proper expenses in connection with the exercise
of his duties, with 1nterest thereon, or even advance sums therefor.’
He must also indemnify the mandatary for losses suffered in the dis-
charge of the mandate.

TERMINATION OF RELATIONSHIP

The mandate is terminated at the successful conclusion of the busi-
ness or upon expiration of the term fixed. It can also be revoked
at any time by either party for cogent reasons, but otherwise it
continues until revoked with notice. Usually it is extinguished by
the death or incapacity of either party, but must be continued by the
mandatary on the death of his principal if delay in the completion
of the transaction will be occasioned by the appointment of a sub-
' stitute.®

PROCURIST

TUnder German law a person who has legal capacity to engage in
business in his own name may be appointed to administer an entire
business or a part of a business or a branch of a business for a
mercantile trader, either by himself or with another. Such an ap-
pointment can be conferred only by the owner of a mercantile busi-
ness or his statutory agent; in a company, only by the directors
(Vorstand) or managers (Geschaeftsfuehrer) ; and in a partnership.
only by consent of all with authority to represent the partnership.
It can only be done by means of an express declaration communi-
cated to the person on whom it is conferred or to a third party. or by
public announcement, or by registration in the mercantile register.”

The duty of mercantile traders to give formal notice to the world
through registration and publication of their general commercial
acts extends to and includes the creation of the procurist relation-
ship.® The procurist so appointed must also furnish to the court
where his appointment is registered a specimen signature of the trade
name of his company, together with his own name, to be kept in the
registry records for identification.

The power of procuration may be conferred upon several persons
at one time and by the same document, for an employee to act jointly
with another employee or with a partner or director, and where so

*B.G.B. 664868, *H.G.B. 118, 232, 238, 320; B.G.B. 167, 170-171.
YB.G.B. 659-8670. »HGB. §3.
*B.G.B. 671-674.
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conferred such limitation must also be reg'xstered and the specimen
signatures of all appointees furnished. Joint procurists must act
jointly; but where one of several may act, it is sufficient if he act
and the others refrain from repadiation. Notice to any one of them
is notice to all.*? :
) SOOPE OF DUTIES .

The necessity for the appointment of a procurist arises from the
nature of the conduct of the business itself, especially if the busi-
ness is a branch. Some trusted employee must be at the head o
administer the affairs generally, to negotiate purchases and sales
of merchandise, carry on transactions, and represent the firm to its
customers and third parties generally. and the scope of the pro-
curist’s powers are inherent in his relationship and determined by
the very nature of his position. He is empowered to act on behalf
of his principal in judicial proceedings, civil and criminal, and other
transactions that come within the scope of his particular mercantile
employment. The only restriction imposed on him is that he may
not alienate or charge land unless expressly authorized to do so. As
a procurist, he does not become or have the right to act as an
independent merchant, but always for the account of and on behalf
of his principal. . If he be a branch manager, he is empowered to
act only for and in the interest of the branch, unless it is under the
same firm name. If his employment with his principal is in but
one of the principal’s activities, he is authorized to act only in
connection with transactions in that particular activity.!*

The procurist must contract only in the name of his principal
and sign in all transactions for the business in such way that the
signature includes his own name and the firm name (together with
some indication that he does so under proper authority and power).
Transactions so entered into by him are binding on the firm, and
the firm can enforce them directly against the party with whom
the procurist has contracted. The procurist is released from all
responsibility so long as he contracts within the scope of his power.

Even where the procurist does not state that he is transacting
business for Lis principal or does not sign as required, contracts
entered into by him (when they deal with commodities or transac-
tions which pertain to the business of his employer) will be presumed
to be made for the account of his principal, and the principal can
sue directly to enforce the obligation therein and conversely will be
bound thereon. The procurist may also be held personaily liable
on such contracts. In these cases the principal is deemed to have
ratified and taken over the obligations under the contract unless,
immediately upon being informed thereof, he expressly repudiate
same by notice to the third party.

No restriction of the scope of the authority conferred by the
power of procuration is operative against third parties except where
a procurist abuses his power to the prejudice of his principal and’
the third party participates therein with knowledge, although as
between the principal and the agent the power can be restricted by
agreement in any manner and to any extent.}

A power of procuration is not transferable even with the consent
of the principal ¢

2HGB. 125, 232. “HGR 49-50. “HGB 50; BG.B. 138 8. MHGHBE. 52,



122 TRADING UNDER THE LAWS OF GERMANY

TERMINATION OF RELATIONSHIP

The power of procuration is not extinguished by the death of the
owner of the mercantile business by whom it was conferred, nor
does it terminate if the principal becomes incompetent: but it does
lapse if the business is discontinued or sold. It also terminates if
a partner enters the business of a principal who previously had been
the sole owner, or if a partner leaves a partnership of only two per-
sons, or if the business goes into liquidation or bankruptcy.

The power of procuration is revocable at any time despite any
term fixed in the agreement by which it was conferred, but the
procurist has a claim for his losses or damage occasioned by the
earlier termination of his original contract. Such power of revoca-
tion can be exerted in a partnership only by the partners who have
authority to contract for the partnership and in a share company or
Iimited-liability company only by those authorized to create the
power.'® .

The termination or revocation of the power of procuration must
be communicated to all third parties concerned. Where such notice
has been communicated, the revocation is effective and valid, but
such notice should be made in the same manner in which the ereation
of the power was communicated. Where the power is evidenced
by a document, such document must be returned to the principal;
or if it has been lost or mislaid or its return is refused, it must be
declared inoperative by order of a competent court, and such declara-
tion must be published.’®

Contracts made by a procurist up to the communication of the
notification of revocation to him or before he should have known
that his powers were terminated will be considered to be legally
made and within the scope of his authority. Third parties need
only recognize the validity of the revocation of a power if they
know or should have known of it, even if the lapse or termination has
been registered.?

In all cases where a power of procuration lapses or is revoked,
that fact must be formally registered in the mercantile register and
notice published.*®

EMPLOYEE WITH MERCANTILE POWER (AGENT-EMPLOYEE)*

A lesser and more limited power of agency is created for em-
ployees in a mercantile trade, where they are authorized to act in
a restricted capacity and only in certain types of transactions for
their employers.*® Such lesser relationship of agency (Handlungs-
vollmacht) 1s conferred either by declaration or by implication of
the law and is not registered. It may even include limited acts of
management of a business, but is usually distinguished from a proc-
uration in that the procurist is authorized to act in connection with
transactions requiring his judgment, discretion, and general respon-

¥ HG.B. 52, 116.

1 B.G.B. 171-172,

7 B.G.B. 169-173, 674; H.G.B. 15.

B HG.B. 53.

» For further discussion of the rules and regulations as to agent-employees see under
“ Contracts for services’™, pp. 81-83.

= H.G.B. 54-58.
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sibility, whereas the employee with mercantile power of -agency
(agent-employee) is limited to technical and semiadministrative acts.

The Commercial Code® itself limits the power of such agent-
employee to the carrying on of mercantile business or particular
transactions definitely within the scope of his duties. It further
limits the agent-employee so0 that he does not have power to alienate
real property, incur obligations in connection with bills of exchange, °
raise loans, or carry on legal proceedings unless specifically author-
ized to do so. Subject to the above limitations of their power, agent-
employees are held forth to the world as having the general powers .
inherent in their position, and any further limitation is inoperative
against third parties except insofar as this is known or ought to be
known to them, i .

Commercial travelers enjoy this implied authority, which as to
them includes (but only with reference to the merchandise they
have dealt in) the right to collect amounts due and allow time for
payment and to receive notices of defects in goods and declarations
that goods are rejected and held at the disposal of the vendor and
other similar deciarations.22 They may arrange for alterations in
contracts negotiated by them (other than extensions of time for
payment, over which detail they have no authority), but only when
such alterations are customary. Small discounts for cash, for in-
stance, may be granted by them, but they are not permitted to grant
substantial discounts nor to accept cancelations of orders.

Persons employed in the principal’s establishment or public ware-
houses are also impliedly empowered to make sales and give receipts
in the customary manner and to receive payment for the merchandise
sold by them (except where cashiers are provided for that purpose
and notices to that effect are conspicuously displayed). -

The holder of a mercantile power of agency in conducting the
business of his 1!:rincipa,l must always deal as an employee and for
‘the account of his principal. In signing he must use his signature
and the firni trade name, together with an expression indicating that
he is acting under such mercantile power. He must never indicate
that the power under which he signs is a power of procuration, nor
so sign that his power may be confused therewith. Such mercantile
power of agency may not be transferred without the consent of the
owner of the business.?s .

The mercantile power of agency is extinguished upon the termina-
tion of the employment, and notice thereof is necessary to free the
principal from obligations contracted for him by such agent-employee
after his discharge or the termination of his employment, especially
as to third parties. )

MERCANTILE AGENTS ™

There are also certain other agents (Handlungsagenten) not em-
ployed in the principal’s establishment who are permanently engaged
to transact business for him either as intermediaries or in the prin-
cipal’s own name in connection with the trade or business conducted

®H GB 55 - T
‘-Ill:,G.B'. 57;58.‘" ; . ' )
or further discussion of th 1 )¢
under "Conlrac_:lg for services ™, p; ?133.““ regulations as to mercantlle agents see
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by him. This contract of agency is a contract for services within
the meaning of the Civil Code, and the rules governing the relations
of master and servant generally apply.> )

With regard to mercantile agents there is no legal implication that
they are empowered to contract for their principal. This is a ques-
tion of fact. They are, however, impliedly empowered to receive
offers and submit them to their employers; and where they do so, anid
the principal accepts the offer, he is bound to accept all the details
arranged by the agent with the customer unless the customer knew
or should have known that the principal did not agree to certain
parts of such details.

When a mercantile agent makes a contract without authority. he
only is liable and not the person whom he attempted to represent.
Where the principal knows of the making of a contract by a mer-
cantile agent without his authority he may ratify and make it opera-
tive for himself. Ratification is also implied where, knowine of
the transaction, the merchant does not immediately repudiate it.**

Distinction must be made between the salesman with mercantile
power of agency (agent-employee) and a mercantile agent acting as
a traveling representative. The latter has no implied power to fix
the terms of a proposed contract or to change the terms of a con-
tract already made, nor to receive payments, but only to refer such
proposals. He can, however, just as can the agent-employee, receive
notifications as to defects and similar matters.?

REMUNERATION—TERMINATION OF RELATIONSHIP

If no other remuneration is fixed, the mercantile agent is entitled to
the usual commission on the completion of every transaction effected
through him or on accounts rendered at the end of every calendar
half year, but where such transactions are sales he is paid only after
receipt of payment therefor. The principal is not bound to conclude
any contract negotiated for him by such agent unless refusal would
offend against good faith and commercial morality; and where a sale
fails because the principal refuses without substantial reasons, the
agent is entitled to full commission. Where such agent is engaged
for a district, he is also entitled to commission on all business
transactions made in his district unless he was negligent in not
obtaining them himself. He is not entitled to reimbursement for
costs and expenses unless the agreement has so provided or this is the
custom in the district where he acts; but he may collect extraordinary
expenses. To enable the agent to check his commissions he is entitled
to a copy of the portion of his principal’s books which deal with his
transactions.?

The agency ceases at the end of the contract period. An agree-
ment for an indefinite period may be terminated by either party on
6 weeks’ notice, effective at the end of a calendar quarter; either
party may terminate the agreement on shorter notice for cogent
grounds. It is also terminated by the death of the agent and by the
bankruptcy of the principal, without giving the agent a claim for

= H.G.B. 84; B.G.B. 611,

= B G.B. 177, 179, 184; H.G.B. 85.

= HG.B. £6. _
= H.G.B. §8°89, 91; B.G.B. 157, 242; Z.P.0. 254.
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earlier termination except for things done for the principal prior to
bankruptcy. It is not ipso facto cinceled, however, by the bank-
ruptcy of the agent (which is a good reason for notice of termination)
nor by the death of the principal, nor usually by transfer of the
principal’s business.?® -

’ PARTNERS AS AGENTS ®

In the case of a partner, German law distinguishes between the
power of management and the power to represent the firm; but the
duties and obligations in connection therewith are similar and seem
to be powers in the nature of agency and therefore to be considered
hereunder. C

All partners are both entitled and bound to carry on the manage-
ment of the firm business and to represent the firm with third
parties, but any of them may be excluded from such right by the
original partnership agreement. This power extends to all judicial
proceedings and all other acts, including alienation and charging
of land and the granting or revoking of the power of procuration.
Any limitation thereof 1s inoperative against third parties, but as
between the partners the limitation upon their powers is operative
when fixed by the partnership agreement or any resolutions made by
the body of such partners.®

LIMITATION OF POWERS

Where it .is stipulated in”the partnership agreement that they
are to conduct the business jointly, all must concur in any transaction
binding the partnership, and they must comply with any binding
Instructions given by the body of the partners. Where either or
any of the partners may represent the partnership, the request of one
partner to another to abstain from a transaction for the firm like-
wise must be complied with. The partnership agreement may also
provide that only certain partners are authorized to manage the
business and represent the partnership with third parties; and
where such partners alone are authorized, the request of the author-
ized partners, one to another, will obligate the partner receiving the"
request to comply therewith, but in this case the objection of the
authorized partner must be specific and refer to a particular
transaction.®®

The partnership contract may also provide that two or more of
the partners shall always act jointly or that where one of the
partners acts alone he must act in company with the holder of a
power of procuration.®

A limited partner can under no circumstances be called upon to
manage or represent the business of the partnership, nor can he
object to the acts of the authorized partners in managing the business
of the firm.* ' : :

The exclusion of a partner from acting as manager or represen-
tative of the firm and the creation of the joint or collective agency

* H.G.B. 92; B.G.B. 613, 672-675; K.O, 23, 27. ) '
» For additional discussion of this topic see under * Partnerships ™, pp. 14 and 18,

= HG.B. 114, 125126 ; B.G.B. 718-719.
® H.G.B. 115,

s H.G.B. 125,

= H.G.B. 164, 170.
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for more than one partner to act or for a partner to act with a
procurist must be entered by all the partners in the mercantile
register.*®

The scope of the authority of any partner. as limiteid. to manace
or represent the firm extends to all transactions incidental to the
ordinary course of the business of the mercantile trade carried on
by the partnership. Transactions outside such ordinary course
require the assent of all the partners.™

When any partner acts for the partnership he must. as any other
agent, keep all the partners acquainted with what is being Jdone
and furnish any special information requested of him in connection
with his duties. When a piece of work he is handling is concluded,
he must promptly give an account therecf and turn over to the
partnership whatever he receives.”

TERMINATION OF RELATIONSHIP

The power of agency can be withdrawn for any partner by orler
of the court upon the application of the other partners if there are
cogent grounds (such as gross neglect of duty or incapacity). Also
a partner can himself withdraw from representing the firm for some
satisfactory reason; but he may not withdraw at an unsuitable time,
and he may never withdraw where the conduct of the partnership
business is intrusted by the partnership agreement jointly to all of
them. Notification to the partners and to all third parties with
whom the withdrawing party has dealt is necessary to terminate
the agency of the partner in any event.*

The exclusion of a partner from power to act on behalf of the
partnership or any change in the power of agency of a pariner must
be entered by all the partners in the mercantile register.®®

DIRECTORS AND MANAGERS AS AGENTS ®

In a German share company or limited-liability company. as in
any other form of mercantile business not conducted by the sole
owner, it is necessary that one or more persons be appointed by the
aggregation of owners or, because of his or their position in the
company, be impliedly given the right to represent the firm in its
relations with third parties and to manage the business. Such
persons—the directors (Vorstand)* in a share company and the
managers (Geschaeftsfuehrer) in a limited-liability company—are
primary agents.**

SCOOPE AND MAXXEIR OF RFPEFEENTATION

In the management and representation of the business the diree-
tors and managers must act, not as independent merchants. but as
mere agents for the business they represent, and must contract for it
and sign documents in a way to include their cwn names as well as

25.
13, 119,
. 1-;; 61{&;_71}.3'671, 712, 729
» HGB. 125. ) .

® For further discas<iom of this subject see the chapter dealirg with share oom-
panies and limited-liatility compsanies. at pp. 31. 35, 48, and 59.

4 But not the supervisors (Aufsichtsrat). Supervisors Go not bave tr.i‘_s'_l.mp!ied power
of 2E4nCT—eXcept When BcTing® tempurari;y 88 4.rectors; see note 43. p. 127,

«HGB. 231; GmbHG. 35
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the firm name of their company -or the designation of the manage-
ment. They are authorized and impliedly given the power to trans-
act all judicial and extrajudicial business of the eompany—in other
words, to conduct all affairs of their company as though they were
the sole owners thereof—to which they must apply the diligence of
careful business men; and if they commit a breach of duty they
are jointly and severally liable for the damage.*®
They must, however, in the absence of provisions to the contrary
in the memorandum of association, do all these acts jointly ; but they
‘may always, among themselves, authorize a particular director or
manager to undertake a specific transaction or class of transactions.
When the memorandum of association does not give each director
or manager the right to act as agent for the company himself, it
may provide that he act always with another director or manager or
with an employee holding a power of procuration.**

LIMITATION OF POWERS

The directors and managers obtain their authority by legal im-
plication from their position, and as to third parties their implied
powers cannot be limited in any respect because all directors and all
managers are supposed to have like powers; but if any director or

“manager abuse his power to the prejudice of his company and the
third person assist him in so doing, the implication of the power with
regard to such third person ceasés to be valid. The powers of
directors and managers, however, may be limited among themselves
and toward the firm by the memorandumsof association and resolu-
tions of the general meetings. Any notice to the company is good
if made to any one of the directors or managers.*

* The appointment of a director *® and every change in the composi-
tion of the directorate or management or in the powers of agency
of the individual directors or managers must be entered in the mer-
'cantile register; and specimen signatures must be furnished the
court.*

The limitation on employees that they may not do business in
their own name for their own benefit or the benefit of a third party
without the consent of their employer applies likewise to directors
and managers.*®

TERMINATION OF RELATIONSHIP

The appointment to the office of director or manager is subject
to revocation at any time, provided always that the revocation does
not affect the claim to remuneration under the original contract
for services; and the agency power of the director or the manager
lapses with his contract of employment, but notice thereof to third
parties with whom he has dealt should be given. The memorandum
of association may make removal dependent upon cogent reasons—
for example, gross neglect or incompetence.*? :

< J1.G.B. 231, 233, 241, 272; G.m.b.H.G. 85, 43.

#11.G.B. 232; G.m.b.H.G, 35.

4 H.G.B. 235; G.m.b.H.G. 37,

4 A member of the board of supervisors (Aufsichtsrat) of a share company cannot be
a director; but in an emergency the board may appoint one of its number for a definite
and limited time to act as a director, during which period, however, he cannot act also
as a supervisor (H.G.B, 248). :

“H.G.B. 234; G.m.b.H.G. 39.

1 .G.B. 236.

#® H.G.B. 231; B.G.B. 27; G.m.b.H.G. 38.
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Other details as to termination of the power of agency of a direc-
tor or a manager are similar to termination of the power of agency
of other employees. '

GERMAN AGENTS ACTING FOR GERMAN OR AMERICAN FIRM
COMMISSION MERCHANTS

A commission merchant (Kommissionaer) % is defined as one
who in the regular course of his own trade undertakes to buy or sell
goods or negotiable instruments in his own name for and according
to the instructions of another. The rules governing commission
merchants also apply to transactions other than the purchase and
sale of goods and negotiable instruments if they are entered into
by regular commission merchants and to the transactions of mer-
chants in general when they transact business on the instructions of
others. In the ordinary case the commission merchant receives the
goods of his principal on consignment to dispose of them under
the rules governing consignment sales, or he may conduct a purchase
of merchandise for his principal; but he only takes charge of the
goods for his principal, without ever obtaining right to disposition
of the goods handled,** except under the instructions of his principal.

Commission contracts must meet the usual requirements of con-
tracts generally. Where a mercantile trader receives an offer of a
commission from a party with whom he has a regular business con-
nection or from whom he has solicited business, he must immedi-
ately refuse to undertake the commission or he will be deemed to
have accepted it.52 Having accepted it, both the principal and the
agent will be bound until the revocation of the agency or the com-
pletion of the transaction. A commission may also be accepted by
implication when the commission merchant starts to act. Where a
commission for the sale of merchandise together with instructions
to purchase others with the proceeds is given, the commissiont mer-
chant by accepting or acting with regard to the sale impliedly ac-
cepts with regard to the purchase as well, for both transactions will
be considered as parts of one indivisible commission. If the com-
mission merchant had desired to carry out onlfr one of the trans-
actions, he should have so stated to his principal, and his statement
to that effect would then have become a new or counter offer to be
accepted or rejected by the principal.

CONTRACTS OF COMMISSION MERCHANT IN OWN NAME

Acting as he does in his own name, the commision merchant must
have the capacity to engage in commerce required of all merchants
under the provisions of the Commercial Code, and must keep the
required books of account and conform to the other obligations
imposed on merchants generally. Where in special cases specifically
agreed on he uses the name of his principal in the making of a con-
tract and does not contract in his own name, he departs from the role

s A distinction must be made between a commission merchant and an ordinary agent
who acts as such and receives a commission for his services. The latter is known as a
commission agent. Similarity of designation should not confuse the two relationships.
The lawsBof ordinary agency govern the commission agent.

82 H.G.B. .

= H.G.B. 362.
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of commission merchant and becomes an ordinary agent, subject to
the rules of law applicable to ordinary agents. ' .

The duty of the commission merchant to contract for his principal
in his own name raises a barrier between the principal and the third
party which precludes the principal and the third party from hav-
Ing any rights direct against each other; but the commission mer-
chant has rights direct against both of them and they have rights
direct against him. Claims in transactions concluded by a commis-
sion merchant can be enforced by the principal only when they have
been assigned to him by the agent.** Even before the assignment,
however, such claims are considered vested in the principal as be-
tween him and the agent and the creditors of the agent.*

As to third parties with whom he contracts for his principal, the
commission merchant cannot relieve himself of the responsibility for
the performance of the contract executed by him even though he
disclosed his agency to the third party at the time of making the
contract and has acted in accordance with the instructions of his
principal. Because of the fact that he has acted and contracted in
his own name (as he is obliged to do in his character of commission
merchant) he alone, and not his principal, is liable.®* If he is sued
by the third party for performance, he may (but need not) assign
all his rights against his principal to the third party or may serve
his principal with a notice (Streitverkuendung) ®¢ that he has been
sued and request him to come in and defend.*” But in any event the
commission -merchant is still, and at all times after executing the
contract in his 6wn name, primarily liable for its performance.

To the principal for whom he contracts he is directly responsible
on the contracts made for him-only (a) if he contract not in accord-
ance with his instructions, (b) if he expressly undertakes such re-
sponsibility or {c) if such responsibility is presumed from the cus-
tom of the place where he carries on his commission business, (d) if
the third party has already performed under the contract to such
commission .merchant, or (e) if in his report of the conclusion of
the transaction to the principal he does not name the third party
with whom it has been concluded.**

DUTIES OF COMMISSION MERCHANT

The commission merchant is charged with carrying out his com-
mission with the diligence of a careful mercantile trader; he must
safeguard his client’s interests; follow his principal’s instructions

= H.G.B. 392.

“ The principal is entitled to expressly require that his claims for any rights acquired
by the agent for him and the 'ncipal’a merchandipe consigned to the agent should
freed from charges of others and transferred to him where the creditors of the agent take
his rights or his gonds under execution or even where the trustee in bankrupicy of the
agent attempts to bring them iute the bankrupt estate (B.G.B. 771; K.O. 43-16).

“ France. Mexico, and countries generaliy under civil or code law follow this law
(except Chile and Colombia, where & commission merchant may be relieved of his
rexponsibility if he reveal the name of his principal). (See Obregon, “ Latin American
:;:‘imwcial Law ™, pp. 830-331; and Leon Lacour, * Précis de Droit Commereial ™, p.

Al

“7ZPO 7275

® This is a remedy similar to interpleader granted in American law, whereby the
equities of the partice may be determined in obe suit without waiting for the Lndgman
to be obuained by the third rty against the commiszion merchant and com-
pelling him te sue bis princi The principal is not compelled. however, to come into
the suit. The princi may bhimeelf demand this right (Nebenintervention) evea if he
is pot served with motice (Z.P.O. 66-71).

® H.G.B. 3§4-353, 394 (b and ¢ are del eredere transactions.)
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(except when to follow them would appear to be prejudicial to his
principal’s interest) : supply his principal with all necessary infor-
mation and especially inform him without delay upon the execution
of any order given; render an account of every transaction; hand
over everything received in connection therewith; and where he
reports the execution of a transaction. he must name the third
party with whom it has been concluded or himself be liable for its
completion.®®

As a mercantile trader the law imposes a special duty on a com-
mission -merchant for the custody, preservation. and immediate
examination and acceptance or rejection of merchandise intrusted
to him by his principal or bought or otherwise received for his
principal. He is responsible for loss or damage to such goods
unless this could not have been averted by the care which an ordinary
merchant would have exercised. (See “ Bailments ™. p. 10).) When
goods are received by a commission merchant in a damaged or
defective condition apparent by outward appearance, he must safe-
guard all rights of his principal acainst the carrier of the goods
by preserving the evidence of this condition upon delivery
and inform his principal forthwith. Failure to do so renders him
liable. If the goods are perishable or are affected subsequently,
or if there is no time to obtain instructions of the principal as to
disposal of the merchandise, or if the principal delays in giving or
does not give any instructions with regard thereto, the commission
merchant may sell the goods himself according to the rules for the
sale as outlined in the Commercial Code.*

. A commission merchant is liable for failure to insure goods only
if his principal had instructed him to insure them.

- Cash received by a commission merchant for the account of his
principal is held subject to the merchant’s risk until paid over, an.l
if he use the moneys in the meantime he must pay interest. His
duties as to the care, custody, safekeeping, and return of securities
intrusted to him are outlined in the custody of securities act$? (See
PP. 101 to 105 hereof.)

Where a principal has not given full instructions, or when in-
structions are delaved, or when such an agent has to deal with an
unforeseen contingency, or where he is expressly authorized to do
s0, a commission merchant may, at his discretion, carry out a trans-
action according to his own best judgment without assuming any
Liability or subjecting himself to any claim therefor, provided only
that he acts as a careful mercantile trader would have acted in the
transaction if it had been his own and according to the accepted
usages of commerce in similar cases.

ACYS XNOT IN ACOORDANCE WITH INSTRUCTIONS

If a commission merchant does not deal in accordance with his
instructions, he is liable in damages or the principal may refuse to
let the transaction stand for his account; but the principal must,
immediately upon receiving notice of the transaction. declare his
intention to repudiate it. as otherwise he is deemed to have ratified
the departure. Where the principal does not ratify the transaction,

= B.GB. 259: HG.B. 384 & H.G.B. 390.
® HyB. 273 377,379, 386-391. 434 ®DG. 3 5 11
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the commission merchant is personally liable to the third party
thereupon and also to the principal for any damages resulting
therefrom. If a commission merchant, buying for more or selling
for less than instructed, offers to bear the difference, the principal
may not repudiate the transaction; but if the commission merchant
conclude a deal more favorably than instructed, this is not to be
considered a deviation from his instructions, and the principal is
entitled to all the accruing benefits, without being called upon to
pay an extra commission or bonus.®* : o

Where the commission merchant acts fraudulently, the principal
may impeach the contract and claim damages. If a commission
merchant makes an advance or allows credit in connection with a
transaction, he does so at his own risk and is liable for immediate
payment to his principal unless the custom of the place where the
transaction is concluded allows such credit; but he may allow no
such credit if he has instructions to the contrary. In such cases,
however, the principal may adopt the transaction and is thereafter
not entitled to claim damages. The commission merchant, however,
is not responsible for the performance of the contract by, nor for the
solvency of, the third party with whom he deals except where he
is guilty of negligence or fraud or where he has failed to name
the third party.* ; oo

COMMISSION MERCHANT AS THIRD PARTY

In the absence of instructions to the contrary, a commission mer-
chant may sell to or buy from his principal goods which have a mar-
ket price or securities which are quoted on a public exchange, if he
fixes a favorable market price, which must not be less than that
officially quoted. (He does not lose his claim for commission on
'such transactions.) Otherwise, he may not buy from nor sell to his
principal without the principal’s express consent. Where the com-
mission merchant takes the contract for himself and by greater dili- -
gence conld have made a more favorable deal, the principal is
entitled to the most favorable price obtainable; and if the commis-
sion merchant, before he notifies his principal, sells the article so
purchased at a greater price, he must pay that price to his
principal.** ‘

A notification by the commission merchant of the execution.of
an order for his principal must expressly state that he constitutes
himself the third party, if he does so; otherwise the transaction -
-is presumed to be for the account of the principal with a third party,
and any agreement to the contrary is void. Where a principal
revokes his order and his commission merchant receives-notice of
the revocation before he sends off a notification of the execution

of the order, the agent cannot constitute himself principal to arry
out the transaction * P P > € e

A . FEES AND EXPENSES . S
The business of a commission merchant being commercial and
accepted for the purpose of gain, in the absence of agreement it is
presumed that the principal will pay a fee for the services according
to commercial custom and usage at the place where the commission

® g GB. 3§5-387. - 4004 .
«B.G.B. 123, 523; H.G.B. 385, 393-394. "%.%.%. 405, 01, 403.
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is to be performed. This presumption for the pavment of a fee,
however, will not be extended to a commission outside the scope
of the commission agent’s general business. Fees in such cases must
be specifically provided for.

Fees are due when the business undertaken is carried out; or. even
if it is not carried out, when the agent turns the prospect over to
his principal, if payment is customary in his locality. He can also
claim a fee where he brings the parties together and the business
would have been carried out but for some obstacle interposed by
the principal.®’

The commission merchant is also entitled to reimbursement for all
expenses incurred in the performance of a commission which might
be held necessary under the circumstances, but not for losses sus-
tained unless they are attributable to the principal's fault.** He is
even entitled to ask for advances to cover necessary expenses;*® and
he obtains a lien therefor on the goods in his possession or over
which he has the power of disposal and also on payments due from
third parties for the transactions in which he himself has acted.™
The claim of the commission merchant under such lien must be
paid in preference to the claim of every other creditor, after deduc-
tion of transportation and warehousing charges.

The lien of the commission merchant on the goods of his principal
may be asserted at any time (even after bankruptcy) in order to
relieve the consignee from the duty of returning the consigned mer-
chandise until he has been paid all sums of money for which his
lien attaches, but it only extends to the merchandise on consign-

. ment which still remains in the possession of the consignee or subject
" to his right of disposition.

The lien of the commission merchant, however, may be exercized
by him only against the particular goods which are the subject
of the transaction out of which his claim arose, and not with respect
to other goods covered by other transactions, even though such
other goods may also belong to the same principal.

MIXING OF CONSIGNED MERCHANDISE

There is a mercantile duty imposed upon all commission mer-
chants upon the receipt of goods on consignment to so keep them
that they may be distinguished from other goods, either by not
removing marﬁs already appearing upon them or by placing identify-
ing marks thereon. This duty is especially impressed upon the con-
signee when he receives goods which are not easily identifiable in and
of themselves but which can be mixed and sold from a general
stock. In these cases he is under an additional duty not to mix
the goods with the merchandise of any other person unless he is
given the express right so to do or unless he is permitted to take
title thereto himself.

This general duty of commission merchants not to mix consigned
merchandise and to keep the merchandise delivered identifiable by

% HG.B. 396,

*®B.G.B. 276, 670, 675. .

® B.G.B. 669, 675. The term * necessary expenses " covers reimbursement for ware-
house costs, transportation, current accounts, advances and loans, and all proper liabilities
assumed in conpection with the transaction (H.G.B. 396).

v H.G.B, 397, 399.
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markings is based upon the desirability of having traders keep the
title to such merchandise deliveries ‘clear, to avold fraud and con-
fusion and, generally, to enforce the rights of consignors upon con-
signed merchandise so that it may be disposed of only in accordance
with their instructions, and, further, to enable owners, in the event
of the bankruptcy of consignees, to trace and reclaim their own

S. :

If the mercantile duty not to mix consigned merchandise or remove
identifying signs therefrom has been carried out, such consigned
goods in tEe hands of a commission merchant who becomes bankrupt
may be easily identified. “When so identified or when otherwise
. identifiable they are considered in law to belong to the principal and
are traceable and recoverable by him upon payment of any lien
charges thereupon. The German law, recognizing the doctrine of
“ stoppage in transitu ”, extends this right of lien where merchandise
is being shipped. The party shipping will not lose his ownership in
or lien upon the goods if they are still in transit, but he may instruct
the shipper to hold them for his account or to redirect and return
them to him. Where the commission merchant has sold consigned
goods before the commencement of his bankruptey or his trustee has
done so after the commencement thereof, the consignor may claim an
assignment of the right to the consideration still outstanding or out
of the assets of the bankrupt insofar as such consideration has passed
into the assets since the commencement of the bankruptcy. Other-
wise the consignor may only pursue his claim as an ordinary
creditor.”

’ . TERMINATION OF RELATIONSHIP

The commission merchant’s agency is terminated (a) upon the
successful conclusion of the transaction which was the object of the
agency, (b) by the revocation thereof by either party at any time,
or (¢) by the bankruptcy of the principal; but the bankruptey of the
agent does not necessarily terminate the agency (although it is a good
ground for such termination). The death of the principal or the
fact that he has become incapacitated to conduct his own business
does not necessarily terminate the agency, especially where the oper-
ation which constitutes the object of the agency is to be completed
after that time and there is or may be a danger or risk that the deal
may not be consummated because of delay in the appointment of a
successor agent by the heirs of the deceased person or the statutory
agent of the incompetent. - )

Generally the relation of the commission merchant and principal
may be terminated at any time by notice of either party to the other;
but such merchant may not, except for substantial reasons, give
notice to terminate the agency at an improper time; and if he does
so, he is liable in damages therefor. Notice of termination in any
case must be given in order to free the parties from obligations
thereunder.™ : :

Where a commission merchant acts strictly in accordance with his
agency rights and transacts business for his principal in his own
name, notice of termination of such agency to third parties is not
necessary. This is because the commission merchant contracts in

. MK.O. 4446, = B.G.B. 627, 675.
175469—33~——10
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his name and on his own responsibility and becomes directly lialle
to the party with whom he contracts. There is no implied power
of agency in such contracts which is required to be terminated to
avoid liability to third parties. Indeed, a third party, even though
the agent represents that he is still acting for his principal, may
neither proceed against the principal nor hope to prevail in a law-
suit against the principal for the enforcement of a contract after
the assignment of the agent’s claim to him, unless he can prove the
authority of the agent and the fact that such authority has not
been revoked. A contract of a third party with a commission mer-
chant in his own name can, in all cases, bind the alleged principal
of such commission merchant only in the event it can be proven that
the commission merchant still has the power and authority unrevoked
to act for such principal.

However, when the commission merchant, by express agreement or
otherwise, merely acts as a general agent and contracts in the name
of his principal, he is subject only to the rules governing an ordi-
nary agent. Under such conditions he may bind his principal directly
for his acts, in which case notice to the third party is necessary.

It may be generally said, therefore, with regard to termination of
the commission agency, that it is always advisable to notify third
parties with whom the agent might have dealt to safeguard the
rights of the principal and free him from any claims that third
parties may have arising out of the agency relationship. This
notice of termination should be given, and all other precautions
which are found in the general provisions for the termination of
an ordinary agency relationship should be followed.

DEL CREDERE AGENTS ™

When a commission merchant or other agent agrees with his prin-
cipal to assume the risk of the third party with whom he deals in
a contract negotiated for the benefit of his principal, he accepts a
del credere commission. He thereby becomes directly and personally
liable to the principal for the performance of the contract as well
as for the payment of the amounts due thereunder as if he were the
actual buyer. This form of commission contract is sometimes also
imposed upon a commission merchant by the custom of the place
where the business is carried on.™

Where the commission merchant assumes this responsibility, he
becomes directly liable to his principal for the strict performance
of the agreement and is liable for any damages due to change, delay,
or default of the third party but not for any enlargement of the
liability arising out of any agreement between the principal and
third party.® He is entitled to use all the defenses open to the
third party.

In a del credere commission the amount of fee properly payable
depends upon the risk assumed by the agent in each particular case,
and unless such fee is fixed it will be determined by commercial usage
in the particular locality where the agency is conducted. The fee,

% The law relating to del eredere agents is the same as that applying to commission
merchants except as regards liability of the agent and payment for bis services.

% H.G.B. 394,

% B.G.B. 767.
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however, is always larger than the commission to which the commis-
sion merchant is entitled under the ordinary commission contract.”™

A commission merchant purchasing a bill of exchange for his
principal is bound to endorse it in the customary manner and with-
out reservation as to his liability,”” and such a commission also is
in the nature of a del credere commission. . .

BROKERS

A mercantile broker (Handelsmaekler) is defined as a person who
in the regular course of his trade acts as an intermediary on behalf
-of other persons without being in continuous contractual relation-
ship with either of them in the formation of contracts relating to
(a) the purchase and sale of goods or negotiable instruments, (5) the
placing of insurance, and (c¢) the forwarding of goods, bottomry
.and affreightment, or other objects of mercantile intercourse. Trans-
actions in connection with immovable property, however, even though
entered into by a broker as an intermediary, are not considered under
this heading.”™ .

The Civil Code further defines a broker as one who indicates
the opportunity for the conclusion of a contract or assists in the
negotiation of its terms. He need not necessarily take steps to
‘bring about the contract, however, or even bring the business to a
conclusion; but if he does so, he must conduct himself with the
prudence of an average trader and must also answer for the acts of
'his representatives and assistants.”™

Insofar as special provisions are not laid down in the Commer-
«ial Code,*® the sections of the Civil Code * govern these transactions,
except that in no case do they apply to retail sales of merchandise
-or the broker acts of small traders.?

QUALIFICATIONS AND FUNOTIONS .

The broker who accepts a brokerage contract (Maeklervertrag)
is always an independent merchant who conducts his own business
and must also, therefore, have legal capacity and subject himself
to the rules and regulations of the %ommercia Code as to merchants
-generally, = .

The functions of a broker should be clearly distinguished from
those of an ordinary agent as well as from those of a commission
merchant. The ordinary agent or mandatary deals for his principal
and in his principal’s name, and the commission merchant deals
for his principal but in his own name; whereas the broker acts
merely as an intermediary to bring two contracting parties together.
He steps out of the role of broker when he contracts in the name of
<ither principal and when he contracts in his own name for another;
in the former case he becomes an ordinary agent, and in the latter

a commission merchant.
A RELATIONSHIP OF TRUST

The broker, therefore, acting as an intermediary between two con-
‘tracting parties, occupies a position of trust as to both of them, and

L ] o
THEREL . IRGRINMe Eomu
i G.B. 93 & B G.B. 652-656
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such a relationship in and of itself forces him to assume, and im-
presses upon him, duties similar in nature to those of a public
officer or the recipient of a public trust. In view of this fact, the
several German States, in order to limit, define, and control their
activities generally, and to impress the relationship with an addi-
tional solemnity, require brokers to have certain definite qualifica-
tions and to apply for public authorization and to register; and
when they have been accepted, authorized, and registered as such
brokers, they are further obligated to take an oath that they will
conduct themselves properly with regard to the responsibilities which
they have assumed. A like obligation is impressed upon exchange
brokers under the bourse law. As such public officer, if a transac-
tion is liable to stamp duty, the broker must, under penal liability,
provide such stamps and see that they are affixed to the documents.®3

The broker, although he assumes a relationship of trust with Lis
principal by his oath, is not obligated, in the absence of special pro-
vision therefor, to investigate the ability of the parties to fulfll
the contract or the competency of the parties to contract; but he

*must communicate to those for whom he acts as intermediary any
circumstances or disabilities of which he is or becomes cognizant,
ieven though they may be calculated to deter either of the parties
from entering into the business proposed. He must also generally
watch over the interests of both of his clients with faithfulness, dili-
gence, and conscientiousness, and especially not work against the
conclusion of the contract. The information intrusted to him by
the parties must be treated as strictly confidential and not be re-
.vealed from one to the other. He must of necessity disclose certain
"information received from each party to the other in order to bring
them together, but under no circumstances may he make a disclosure
to a third party concerning the contemplated contract. He may
not even disclose the names of the parties one to the other until the
necessity therefor arises in the negotiations.

Acting as he does for both parties, he must be careful to conserve
and serve the interests of both alike and act with complete impar-
tiality; and when he does so act he is guilty of a breach only if he
violates the agreement or the instructions of either of the parties,
and only in such cases does he forfeit his claim for commissions.

BOOKKEEPING REQUIREMENTS

Brokers being merchants, the law imposes upon them the duties of
merchants generally to keep books and records of their transactions.
They are also additionally specifically obligated to keep a journal, in
which all transactions are to be entered daily and in chronological
order, including (a) the names of the parties for whom they con-
tract, (5) the subject matter and terms of the contracts negotiated,
and (¢) where the transactions involve merchandise or negotiable in-
struments the numbers, price, and time of delivery thereof. They are
not called upon to make the entries themselves, but must see that they
are made and sign them when made.®* . .

They are also obligated to supply to the parties at any time signed
extracts of all the entries in their books with respect to transactions
negotiated for them. They are not permitted to charge for furnish-

& Boersengesets 34; stamp law 15, 25, 27. #» H.G.B. 4344, 100,
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ing such extracts. Further, they must allow inspection of the rele-
vant entries in their books to the interested parties on demand. The
courts may also, independently of the request of either party, require
the production of such books in order to see whether they are consist-
ent with the contract note issued by the broker, the signed extract
from his books, or other evidence.®® ,

ADDITIONAL DUTIES

Besides the primary duties imposed upon a broker as an independ-
ent merchant and the duty to obtain public authority and register in
the several States of Germany for brokers in general and under the
bourse law for exchange brokers, a broker is specifically obligated in
the conduct of his daily transactions as intermediary to furnish con-
tract notes to the parties for whom he is acting.®®

Except when he is expressly excused by the parties or by local
custom, the broker must, immediately upon the conclusion of a trans-
action, deliver to each party a signed contract note containing the
same details as he is compelled to enter in his books concerning each
transaction. Where the contract is to be completed at once, duplicate
confFact notes must be prepared by the broker and presented to both
parties for their signatures immediately, so that they may exchange
the copies signed by them one with the other. If either party refuse
to sign a contract note, the other party must be immed:ately notified
of such refusal by the broker.® .

A broker may not represent both parties if there is an express
prohibition in-his contract of employment with one of them to that
effect; and if he does so, his claim for commission will be barred. Nor
may a broker, without the consent of his principal, become a party to-
a contract with him. Particularly is this true of an exchange broker,
who cannot become such a party even with the consent of his prin-
cipal unless Le cannot obtain another suitable third party to accept’
the transaction; but where he does legally become a contracting party
with his principal, he does not lose his right to a commission.®®

He may, however, be forced to become a contracting party and carry

out the contract with his principal under certain circumstances—
if, for instance, he sends a contract note to his principal in which
he reserves the right to nominate the other contracting party subse-
quently and the principal properly refuses to accept the nominee.
Where the principal accepts a contract note of this kind he is bound
thereby unless a well-founded objection can be made against the
other party when he is nominated. The nomination must take place
within the time prescribed by local custom or, if there be none, within
a reasonable time. If there be no nomination made by the broker or
it is untimely, or if there be a well-founded objection to the party
nominated, the principal may force the broker to perform himself.®®

The broker is not deemed to have authority to receive payments or
to give a receipt or discharge to either party for any service stipu-
Iated in the contract.®

To assist the parties in mercantile transactions to prove their
contentions in the event of litigation, the commercial law also im-

& H G.B. 101-102; BG.B. 810. ® B G.B. 654; Boersengesetz 32.
S HGB. 94, 95 - ® HGB., 95,
*H.G.B. 94. . * H G.B. 97.
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poses upon a mercantile broker, unless excused by the parties or by
local custom, the duty, in a sale of goods by sample, to retain such
samples and mark them for identification until the goods sold have
been accepted without objection or until the transaction is other-
wise ended. Either party during the time the samples are so kept
may demand their production for inspection.®

COMPENBATION AND REIMBURSEMENT

The transactions of a broker being in most cases entirely com-
mercial, his compensation is implied. Where such compensation is-
not fixed, it is the tariff rate; if there be none, then the usual
compensation is presumed. Even where the compensation is fixed,
however, it may be reduced by the court of competent local juris-
diction on application if it is considered to be exorbitant under the
circumstances, except that in no case will it be disturbed where it
has already been paid.*? :

The broker, from the very definition of his relationship, is im-
pliedly an intermediary; but where one of the parties has made
an express limitation against a broker acting for both of them, he
is not permitted to do so, and if he does so he is not entitled to a

" commission fee therefor. Usually, however, he does act for both
parties and is entitled to charge each of them one half of the com-
mission; but if either of them fails to pay, his half of the fee is
not collectible from the other party. The broker is also entitled to
his commission even where he becomes one of the contracting parties.
in the transaction. He can claim remuneration only when the trans-
action effected through his efforts is concluded or embodied in a
contract. If, however, the transaction depends on a contingency, the:
broker has no claim for commission until the happening of the con-
tingency; and if it is subject to a condition by which it may be
canceled, his claim may be made only in the event the condition does.
not arise, and if he is paid meanwhile the fee must be returned.*

The broker may claim compensation from both parties for whom
he has acted as intermediary, even though they have not engaged
his services, where they know or should have known that they have
been brought together by such broker or he was instrumental in the:
successful termination of the business.®® Extreme care should be
taken to avoid relationships that might lead to unfounded claims for
brokerage.

If the transaction which the broker has brought to the attention:
of the parties for whom he is acting as intermediary fails, he can-
not claim payment.®® But if one of the parties is guilty of fraud
and the contract is impugned, the broker is entitled to his commis-
sion notwithstanding. The broker’s claim is not defeated when the:
contract is not completed because of faulty delivery on the part of
one of the contracting parties. If the contract for the making of
which the parties have been brought together by the broker is not
completed, but another contract is effected, the broker may clainr
fees for the completion of the new contract, provided it fulfills the
same commercial object as the original proposal or the broker has
actively participated in bringing about the new contract.

nH.GB. 96; B.G.B. 809, 811. ®R.G. vol. 47, p. 255
= B.G.B. 653, 6565; H.G.B. 99. = R.G. vol. 29, p. 230,
% B.GB. 652, 654; H.G.B. 93, 99. -
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Ordinarily the broker is entitled only to commissions, unless re-
imbursement for expenses is also specifically agreed uponi® but.
in no case are expenses to be repaid to the broker if the contract for
which he has brought the t%a;rties together is not concluded, excep
when such repayment is definitely provided for. '

TEBKINAﬁON OF RELATIONSHIP

Either the broker or any party for whom he acts as an internie-
diary may terminate the relationship at any time without notice.
However, notice cannot be given after the broker has brought the
parties together if as a result of his introduction the parties sub-
sequently contract concerning the contemplated matter. It is con-
versely true that the principal need not conclude the contract if
the party to whom he has been introduced by the broker is un-
suitable. The onus in such cases-is on the person commissioning
the broker, and he must justify the objections which he raises against
the contracting party introduced by the broker. Since the broker,
when he acts only within his authority as a broker, conducts him-
self as a mere intermediary and has nothing to do with the making
of the contract. for either party, it can be clearly seen that notice of
revocation to the other party is not necessary.* - -

FORWARDERS *

A forwarding agent (Spediteur) is defined as one who in the
regular course of his trade undertakes the forwarding of goods by
carriers on land or sea in his own name but on the instructions of
.another. : : _ , : .

The rules and regulations applying to forwarders also apply te
merchants generally (even though they may not be forwarders)
where in the course of their trade they act as such. ‘

Upon all points not specifically regulated by the Commercial
Code * forwarders’ rights and liabilities are regulated generally by
the rules applying to commission merchants. (See “ Commission
merchants ”, pp. 128 to 131.)

DUTIES OF THE PARTIES

The forwarder must act with the diligence of a careful mercantile
trader, protect the interests of the principal, and carry out his in-
structions. He must, where possible, see that the acts of the carrier he
selects are conducted with dispatch, but he is not liable for the
default of his subagent where the goods have already departed from
the locality in which he does business. He is liable only if he
does not exercise care and good judgment in the selection of his
subagent; but he is liable at all times for the defaults of his own
emplovees or even of a subagent where he appoints such subagent
to relieve himself of work. This liability extends not only to the
transport of the goods but to everything he is required to do in
connection therewith; and if he is guilty of willful breach of any -

* B.G.B. 652. - TR

" R.G. vol. 47, p. 255. and vol. 35. p. 105. -

* Forwarders are included in this chapter because their relationship is really in the
pature of areucy. in that they perform acts under the instructions of & principal,

althoush their dutivs are specifically limited to tramsactions involving transportatior
of merchandize, : ’
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of these duties, he must indemnify the sender for any loss sustained.
He must give all necessary information to the sender with regard
to the transportation of the goods, and when the carriage is com-
pleted he must render an account thereof.!

No legal relationship arises between the forwarder and the con-
signee. The forwarder cannot demand his commission from the
consignee, and the consignee cannot enforce rights against the for-
warder as he can against a carrier or a shipowner.? A forwarder,
however, may demand from the consignee payment for the merchan-
dise of the consignor if instructed so to do by the latter, and he
must not deliver the merchandise until he is paid as instructed.
In all cases the forwarder is under a duty not to hand over the
goods until the carrying charges are paid by the consignee, even
in the absence of such instructions.

FEES AND DISBURSEMENTS

The forwarder is compensated for his services by a commission,
which may be fixed or may be the commission usual in such cases.
"The commission is assessed on the amount of the freight bill. The
forwarder must charge the freight to his principal at the rate it is
" billed to him, and he is entitled to his commission when the goods
are delivered to the carrier. He acquires a lien upon the goods for-
warded by him for the freight paid, for his commissions, and for
all expenditures and advances made on the goods. This lien he
retains so long as he retains the goods in his possession or can dispose
of them by bill of lading or by carrier or warehouse receipt. This
lien is transferable interchangeably between the agent and the sub-
agent, depending only on which one pays the carrying charges and
assumes any liability or makes any disbursements. It is nota general
lien but extends only to the particular goods and for the particular
claims arising out of work in connection therewith. The holder of
this lien is also entitled to claim commissions for work done in
realizing upon his right of lien.?

The forwarder has the right to perform the carriage himself if
it is not contrary to his agreement, and thereby he assumes the
rights and obligations of the carrier as well as the right to charge
for such services in addition to the charges he is entitled to make as
a forwarder; but where he agrees to charge a fixed rate for the
entire carrying operation, his rights and lLabilities become those
of a carrier exclusively, and he cannot charge a forwarding agent’s
commission in addition to the fixed rate unless this has been ex-
pressly agreed. The forwarder may, where authorized by custom,
demand advances to cover the necessary expenses of transportation,
but only to the extent that such charges are not adequately covered
by the goods themselves.*

Forwarders’ claims for commission and expenses are barred in 2
years, but where the sending is done in the course of the sender’s
trade the period is extended to 4 years. Claims against a forward-
ing agent for loss, deterioration, damage, or late deliveries of mer-

1H.G.B. 408 ; B.G.B. 276, 278, 613, 666-675.
*B.G.B. 433, 512, 563, 592,

*B.G.B. 354, 611-612; H.G.B. 408-411,

< H.G.B. 396, 411, 413; B.G.B. 669.
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chandise are barred in 1 year unless extended by agreement. A These
provisions of prescription do not apply where the claims arise from.
the willful acts of the forwarder.® . -

Termination of the relationship is effected in the same manner as
for a brokerage agreement. (See p. 139.) :

. CARRIERS ¢

A carrier is one who in the usual course of his trade undertakes to
complete the forwarding of goods or passengers. A carrier by land,
river, or inland waters is called a Frachtfuehrer; a carrier by sea, a
Verfrachter. A mercantilé trader not a carrier who in the course
of his business undertakes the forwarding is governed by the same
rules. These rules as-to “ carriers ” have no application to forward-
ing by mail.* .

So far as the Commercial Code® does not otherwise provide for
contracts of carriage, the appropriate sections of the Civil Code®
apply. The railway traffic regulations (Eisenbahnverkehrsordoung)
and the goods-in-transit convention (Uebereinkommen ueber den
Eisenbahnfrachtverkehr) are additional enactments regulating the
relationship and defining the rights and obligations of the parties.

The contract of carriage, whether it be for passengers or for
freight, is not required to be in any particular form, except that it
cannot provide a limitation on the rights and duties of the parties
as outlined in the two carriage acts and the general law of carriers?®

" SIGNIFICANCE OF WAYBILLS

The carrier, upon accepting a forwarding instruction, may demand
a waybill, which must include (a) place and date of issue, () name
and address of the carrier, éc) name of the consignee, {(d) place for
delivery, (e) description of the goods (e.g. nature, quantity, and
marks), (f) description of the papers accompanying the goods for
customs, excise, and police examination, (g) agreement as to amount
of carriage payable and acknowledgment of payment in such case,
(%) arrangement between the interested parties as to time of delivery,
compensation in case of breach, and payments upon which making
of delivery is conditioned, and (¢) signature of the consignor.*

The waybill is considered to be merely evidence of the contract
from the consignor’s point of view and therefore only primarily evi-
dence against him, but it becomes evidence against the carrier as
well when he expressly or impliedly assents thereto. Kven in this
circumstance, however, its terms are not considered to be conclusive
proof of their truth, and either party may show that it does not
correctly set forth the contract as to number of articles, weight,
or carriage charges. However, the consignor is by law responsible
for the accuracy and sufficiency of the items contained in the bill,
and he must also deliver to the carrier all papers necessary for the

SR.G.B. 196; HG.RB. 414.
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authorities and is liable to the carrier for consequences due to the
absence, insufficiency, or incorrectness thereof.!?

The railway carrier must on demand sign a duplicate of the way-
bill for the sender.!®

DUTIES OF THE CARRIER

“An ordinary carrier is not obligated to accept every forwarding
instruction offered; but when he does accept a carriage contract
he is bound to perform with the care shown by an ordinary, prudent
merchant, not only in the transporting but also as to any other
action he has to take. He is also responsible for the acts of his
servants and those of his subcarriers as though they were his own
acts. He and his subcarrier are jointly liable, and inability of either
of them to respond for the damages sustained by the sender renders
the other liable for the deficiency.**

A railway as a carrier may not refuse to receive goods for trans-
portation at any station if the consignor comply with all the regu-
lations, except when forwarding must take place immediately and
the railway has not the facilities therefor. Ordinarily forwarding
is to be effected in the order of priority of receipt unless there are

. cogent reasons for preference. The railway is also liable for the

acts of its servants and subcarriers.!® Liability in carriage by sea
is governed by the Commercial Code.®

A carrier must deliver within the time fixed in the contract; if
none is fixed, then according to local custom or, in the absence there-
of, within a reasonable time under the particular circumstances.'?
- In the case of a railway the time of delivery is fixed by the two
Government carriage acts,

The carrier must notify the consignee of the arrival of the goods
at the place of delivery and deliver the goods to the person men-
tioned 1n the carrier’s receipt or, if made out “to order ”, to the
holder of a properly endorsed bill. The last carrier (unless other-
wise provided in the waybill) must collect from the consignee the
carrying charges and all other sums owing to dpreceding carriers on
payment of which delivery is conditioned, and must not relinquish
the lien without such payment. If he does so, he is responsible
in damages to the preceding carriers or forwarders, but his claim
against the consignee remains good.'®

If a consignee cannot be found or refuses to accept, or if delivery
is prevented, the last carrier must immediately notify the sender
(even where the sender has ceased to have the right to give instruc-
tions as to the disposition of the goods) and obtain his directions
unless circumstances render this impracticable. In the latter event,
or where the sender fails to give directions, or where he issues direc-
tions that cannot be carried out, the carrier may deposit the goods
in a public warehouse or other safe place. If the goods are perish-
able or if delay involves risk, he may have the goods sold as pro-
vided in the Commercial Code. Always, however, he must imme-
diately advise the consignor (and where possible the consignee) of
all steps taken. Failure to do so renders him liable.?® .

13 H.G.B. 426-427; E.V.0. 67; T.C. 7, 10. 1 H.G.B. 662 et seq.
13 H.G.B. 455. 7 H.G.B. 428.
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. The duties of railroads in eonne&ion with the carriage of passen-
gers are defined in the railway traffic regulations.® ] .

LI
. RIGHTS OF THE CARRIFR

A contract of carriage where no express agreement is made to
pay a sum to the carrier is a commission within the meaning of the
Civil Code: otherwise it is a contract for services, and in either case
<compensation is implied. The sum to be paid for iage is, In
the absence of agreement, fixed in accordance with the tanfl; where
there is no tariff, it is settled by custom. Where no custom exists,
the carrier must not claim beyond what is equitable. Where the
agreement is that the charge should be based on the weight of the
goods, this weight is to be the weight of the goods on delivery.®

If the goods are lost by accident, the carrier is not entitled to claim
the carriage charges on them. If they are lost through the fault of
the person having the right to dispose of them, the carrier’s right
to compensation is still good, less whatever he has saved by not pro-
ceeding with the trancport and also less whatever he has gained in
any other way. If the goods are lost in consequence of an inherent
defect or through the following of instructions given by the person
having the right to dispose of them, and there is no contributory
circumstance for which the carrier is responsible, the carrier can
<laim a proportionate part of the carriage charges as well as any
amounts expended by him on the goods.™

The sender of the goods may give notice to terminate the contract
of carriage at any time while the goods are in transit, and the car-
rier then 1s entitled to the carriage rates less whatever he has saved
by not fully carrying out the contract. If the beginning or a con-
tinuation of the carnage is prevented by circumstances not the fault
of the sender. he may rescind, but must pay the carrier for as much
as the latter has done, provided the carrier has not been to blame.
If the carrier is responsible for temporary delay in transport, he is

_not entitled to claim compensation and especially not for the car-
_riage, but he is entitled to be paid to the extent of any accession of
value to the goods brought about by his services.®

Where the transport is temporarily delayed solely because of the
fault of the sender, the rules of the Commercial Code ** apply, and
the carrier may take into account such advantages as he has lost by
the delay and claim damages for having been prevented from carry-
ing out his contract. If, however, both parties are responsible for
the circumstance which caused the temporary delay, the Civil Code =
governs

Where s railroad contracts to deliver to a place not situated on the
railway, it may be stipulated that the company shall be liable as a
carrier only for the transport of the goods to the most convenient
railway station and that as to any further transport it shall be liable
as a forwarding agent.>

" Railroads are also required to publish schedules of rates for car-
riage to which they will be bound.™ o

SHGER. 472: EV.0_ 1029, =HGR 374
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CARRIER'S LIEN

The carrier has a lien to secure claims arising out of the contract
of carriage covering the carrying charges, demurrage, duty. and
other outlays and advances. This lien is enforceable so long as the
carrier retains the shipment or can exercise the right of disposal, and
even after delivery provided he enforce it judicially within 3 days of
delivery and the goods are still in the consignee’s possession. To
collect his claim out of the pledged goods by sale thereof, however,
he must give notice to the consignee in accordance with the Civil
Code,*® and in some cases also to the consignor.?®

The lien of the carrier is not a general one. It occrues only oun
claims arising out of a particular contract of carriage and attaches
only to the goods involved in that contract. A carrier may not with-
hold delivery to a consignee because of some old claims against the
consignor.®® .

The lien of all preceding carriers remains enforceable until the
extinction of the right of the last carrier, and any carrier or for-
warder satisfying the claim of any other acquires the other’s rights.®

Where more than one lien arises in a carriage contract, the liens
. rank inversely to the time at which they arose—the later taking
priority over the earlier; and all such rights take priority over
pledges or liens arising otherwise.*?

The carrier may issue a signed receipt stating his obligations
with regard to delivery, and the sender must upon request furnish
the carrier with a copy of it countersigned by him. This receipt
is decisive as to the rights and liabilities existing betwecen the
:carrier and the consignee. The contract of carriage is decisive as
to relations between the carrier and the consignor.®®

LIABILITIES OF THE CARRIER

A carrier is liable for damage due to loss or injury to goods while
in his control and for late delivery unless due to circumstances which
could not have been avoided by the diligence of a careful carrier.
He is not liable for loss or damage of valuables, works of art, money,
or negotiable instruments unless informed of their nature or value
when intrusted to him.**

Railroads are liable for damage due to loss or deterioration unless
caused (a) by default of the person entitled to the disposition of
the goods, (&) by vis major, (¢) by defect in packing not apparent
on the outside, or (d) by the nature of the goods themselves. If
damage occurs to goods exposed to the above circumstances, the
damage will be presumed to have been occasioned thereby. A rail-
road may further limit the amount of its liability by allowing a
special tariff rate for the carriage, especially as to valuables where
the liability is based upon the tariff as established by the railway
traffic regulations.*

Where compensation is to be made for loss, a carrier must pay
the market value or the ordinary value of goods of the same descrip-
tion and quality at the place and time when delivery should have
been made, less the amount saved in customs, other expenses, and

=B.G.B. 1234, 1237, 1241, = HG.B. 4
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carriage charges. When compensation is to be made for injury, the
carrier must pay the difference between the selling value ahd the.
ordinary market value. The amount and the question of such
liability are further limited and restricted for railroads by the traffic
regulations act.* ; ' . . . .

For default in prompt delivery a railroad is not liable if the
default occurred through an event which it neither caused nor could
have prevented; otherwise it may be liable for the entire amount
involved in the default in prompt delivery, but only where pro-
vided for in the waybill and in no case if the amount be more than
that fixed by the regulations as the railroad’s limit of liability.*"

Payment of carriage charges and other sums due, accompanied
by acceptance of the merchandise shipped, extinguishes all claims
against the carrier unless damage or deterioration is certified by
official experts prior thereto. But where such damage or deteriora-
tion is not discoverable by outward condition, claim can be made
against the carrier if the defect is certified by such experts imne-
diately upon discovery any time within 1 week after acceptance.®®

A railroad is liable for loss of or damage to baggage up to 300
marks unless due to the negligence of the owner in packing or to
“act of God”, the burden of proof of which is upon the carrier.
Baggage is “lost ” if it cannot be given to owner in 3 days after
the arrival of the train by which it should have been sent, but there
is no liability on the railroad if the baggage is not called for within
14 days after its arrival at destination. If personal baggage is left
in its cars, a railroad is liable only when guilty of default. The
burden of this proof is on the owner.*

Notwithstanding the above, this liability of either ordinary carriers
or railroads is not limited where they are guilty of willfulness or gross
negligence, in which event full damages may be recovered.*

Where a carrier delivers over a part of the carriage to another
carrier he remains liable under the contract of carriage to the time of
delivery, and the new carrier also becomes a party to the contract
and directly takes over the obligations. Where one of several car-
riers becomes obligated for damages, he has a right of indemnity
against any other carrier in the transaction who can be proved to
have been guilty of the default which caused the damage. YWhere the
responsibility cannot be fixed on any one of them, all must contrib-
ute proportionally to the amount of carriage charges paid to each.
As between carriers, the liability is determined on the basis of the
carrier’s receipt.

Where several carriers effect the carriage, claims arising thereunder
can be enforced only against the first or last carrier or the one on
whose line the damage occurred. A carrier need not deliver goods
unless his receipt be returned with acknowledgment of delivery of
the goods endorsed thereon.*?

RIGHTS OF THE CONSIGNOR

_ The consignor may vary his instructions to the carrier as to de-
livery, but he must pay the extra costs incurred thereby until the
merchandize arrives at the place of delivery or the consignee claims

= E V0. 84-§9. 83-100 ; T.C. 30—46. « H G.B. 430, 457, 465.
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them. However, where the carrier gave a receipt for the goods
or a railway signed a duplicate waybill, such carriers may not obey
the consignor’s instructions unless the receipt or duplicate waybiil
is returned ; and if they do, they are liable for the value of the goods.
to the holder of the receipt or waybill.*?

RIGHTS AND LIABILITIES OF THE CONSIGNEBE

The consignee has the right, even before the arrival of the goods,
to provide for their preservation and disposition (just as the sender
has the right when no carrier’s receipt is issued), and for this purposs
he may instruct the carrier; but he can only require the carrier to
deliver the goods hefore arrival if the carrier has the consignor’s
permission so to do. If, however, the consignee renounce or refuse
his right to give instructions, or if he instruct that the goods be
returned, he loses the right to instruct the carrier as to disposal of
the goods.**

After the arrival of the goods at the place of destination the con-
signee may enforce all the rights arising out of the contract of car-
riage, provided he perform his own obligations thereunder, unless
the carrier receives contrary instructions from the sender (who still
‘retains this right).*

The arrival of the goods at the place of delivery and the handing
over of the waybill to the consignee merely give the consignee the
right to instruct as to their disposal and impose on him no obliza-
tion to pay the carrier. This obligation accrues only when he ac-
cepts the goods or in some other way makes himself liable (as, for
example, by issuing instructions). The consignee may claim the
right to inspect the goods before payment of any charges.*

Any reservations made on the receigt of goods unless agreed to
by both parties are of no avail; but if the consignee declares that
he takes the goods only as the carrier’s agent and on the carrier’s
account, the consignee will not be held to have accepted the goods.

Acceptance of the goods and waybill renders the consignee liable
for all payments to the carrier under the waybill, and he must give
a receipt for the goods at that time if it is demanded.*

AGENTS ACTING SOLELY FOR AMERICAN FIRM
EXCLUSIVE AGENT

An exclusive sales agreement is valid under German law. The
method is much used in the sale and distribution of foreign manu-
factured products. Under such agreements the establishment and
maintenance of fixed prices is permissible, and they are enforceable
in German courts because violation of such price agreements would
be actionable as in the case of an ordinary breach of contract.

In making sales arrangements of this kind the American firm
must take care that it does not become involved in tax liability, by
keeping such representation strictly separate and apart from its
American business. To accomplish this, under no circumstances
should the exclusive agent be hired as a salaried employee of the
American firm or conduct a branch office thereof. (See *Liability
of foreigners to taxation ”, p. 60.)

« H.G.B. 433, 447, 455. : gG‘B 433, € B.G.B. 368..

, 435.
“ H.G.B. 434, 447; B.G.B. 333. G.B. 436, 503-811.
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AGENT UNDER POW’Ei OF ATTORNEY

Agency relationships are also created for American firms “doing -
business ” in Germany by a formal declaration by the principal,
accomplished by the execution of a document therefor. These are
agencies under power of attorney as that relationship is known in
English and American law. . The power is conferred expressly and
in writing and is only as broad as authorized by the instrument itself.

German law does not require a power of attorney to be in any
certain or particular form. A power drawn in a foreign country in
accordance with the laws of that country is entirely satisfactory and
acceptable for all purposes specified therein and before all courts and
for tiling in German official registries, provided the document is duly
and properly legalized. The power may be in the language of the
foreign country and need not be translated into German and if trans-
lated need not be certified. It frequently is advisable, however, to
translate the power when it is required to be recorded in a German
registry and especially where the transactions under the power are
to be conducted with Germans who may not understand the language
in which it is written. It is also good policy to make a power of
attorney conform as nearly as possible to the forms familiar in
Germany in order to avoid misunderstanding, difficulty, and delay,
and particularly to avoid the possible necessity of proving the foreign
Jaw in the event of litigation. :

ADVISABILITY OF FORMAL POWER OF ATTORNEY

The German courts and German business men will imply an
agency relationship or recognize one created by mere act or oral
declaration in the case of the répresentative of a German firm; but
the law is quite clear that they must not and cannot imply powers
or authority for the representative of a foreign firm, or even recog-
nize his agency, under a like act or mere oral declaration.

It is true that in some cases a telegram or a letter or other identi-
fication from the Lome office will be accepted by a German firm in
trading with the representative of the foreign firm; but the Ger-
man firm will act only with hesitation and guardedly, and the best
results cannot be obtained, in important transactions conducted under
such conditions, Neither can the foreign firm itself be protected
against unauthorized or misconstrued acts of its agents under this
loose method of dealing. This leaves out of consideration those
cases where a contract i1s to be entered into which requires formal
proof of the agent’s authority and where the courts or the official
records or registries for such transactions demand authentication
of the power under which the agent acts, in which cases a power
of attorney is absolutely necessary.

From all points of view, therefore, where a foreign organization
enters Germany to do business through its representative, it should,
as a general rule, furnish him with a formal document authorizing
him and limiting his powers and proving the authority for the
delegation of such powers.

INTERPRETATION OF POWERS

The laws of the country where a power of attorney is drawn up
may be at variance with the laws of Germany as to the interpreta-
tion of the powers mentioned in the document. In this connection
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it cannot be too often repeated that German law presumes no implied
powers to agents under a foreign power of attorney.*®* In interpret-
ing such documents the German courts will (in the absence of proof
which is most difficult to adduce) accept only those powers as are
actually conferred—which are clearly contained within the “four
corners of the document”—and such documents will have force
“and be binding only to the extent of the wording and contents. As
an instance of this strict construing, a power to sell property does
not give the right to sign a deed unless that power is specifically
set forth.

The drawing, therefore, of a power of attorney for use in Ger-
many should be given the most careful attention and scrutiny.
‘Where possible, the power should be worded in accordance with the
German laws relating to the transactions proposed to be carried out
by the representative in all their details. For this purpose the
attorney called upon to draw the power should be fully acquainted
with German law.

PROOF OF RIGHT TO CONFER POWER

When an American power of attorney is granted to do business
- and to carry on transactions in Germany, extreme care should be
taken to see that proof of the right to grant such power is given
in or with the document itself. It is quite simple for a sole owner
of a business to give proof of his authority to confer power of attor-
ney on his representative. He does so by reciting in the document
that he is such sole owner and affixing his signature. .
. Proof of this authority to grant the power is more difficult if the
s American firm is a partnership. Where all the partners sign the
power of attorney, to prove the authority of such partners it is only
necessary to recite in the document that they are all the partners.
‘Where one of the partners, however, signs the power of attorney for
the partnership, the document should contain a copy of the partner-
ship agreement—or at least the clauses thereof which authorize the
person signing to execute the power on behalf of the partnership.
The notary who acknowledges the signature of such partner must
also certify that the transcript of the clauses of the partnership
agreement are correct and correspond to the original, with which
he has compared it.

Where an American corporation grants a power of attorney for
use in Germany, such power must contain all the facts which estab-
lish the right of the person granting the power in the name of the
corporation to confer it, including (a) the sections of the general
corporation law of the State in which the corporation has its
domicile as to the powers of the board of directors; (b) the appro-
priate sections of the articles of incorporation and the bylaws of
the corporation relating to the powers of the board of directors; (¢)
the resolutions of the board authorizing the officer of the corpora-
tion who signs the power of attorney to execute it on behalf of the
corporation, together with proof that the meeting of the board which

# It is quite true that if a power of attorney issued under the laws of another country
is used in Germany, international law will dictate tbat the document be interpreted
according to the laws under which it was drawn; but it will he difficult to prove those
laws and even more difficult to establish all the presumptions allowed thereunder. and in
the absence of such proof the German courts will pot permit the presumptions to be
recognized.
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passed the resolution was regularly and legally held and, if and
where possible, the recital in the resolution itself of the .form of the
power of attorney authorized to be conferred; (d) the minutes of the
stockholders’ meeting showing that the persons conferring the power
and the board of directors authorizing the execution of the power
of attorney had been duly elected; and (¢), if such power of attorney

" includes the right to bring or defend a suit for the corporation, a
certificate of the secretary of state of the domicile of the corporation
to the effect that the corporation was duly authorized and is
presently existing. .

(As to the necessity for authenticating documents, see pp. 75 and
76. :

) . REVOCATION OF POWER

A power of attorney legally drawn and properly authenticated
by an American firm for its representative to do business in Germany
continues until the purposes for which it is created are accomplished
or until its revocation with notice to all parties concerned is properly
effected. The power is revocable at any time at the will of the
grantor except where it is coupled with an interest in the grantee.

A power of attorney so created by formal document given to the
representative becomes effective only when it is communicated to the
third parties with whom such representative deals by the exhibition
of the document itself, and, under German law, it is held to continue
in force and effect so long as the document itself remains in the
representative’s possession. Inclusion of a provision for its return
on notice by the grantor of the revocation of such power is therefore .
highly desirable. Such clause becomes especially necessary in view
of the German law, because if an agent refuses to return the docu-
ment it must be revoked and declared null and void by public
proclamation, ordered and provided for by the German courts upon
application therefor. It would be extremely difficult, if not impos-
sible, for the German courts to obtain jurisdiction of the parties
in order to be in a position to enforce their decrees in this respect
where grantor and grantee are not domiciled in Germany.

Attention must also be called to the possibility that an agent acting
under a power of attorney once exhibited to his customers as proof
of the existence thereof may continue to act and deal with them
under the semblance of such power even though revoked and even
after he has returned the document, because repetition of the proof
of agency by the production of the document is not usually demanded
each time they deal with such agent. To obviate this possibility, in
revoking a power of attorney the American firm should not be
satisfied with the mere return of the document itself but should
go through all the precautions of informing the customers and
prospects of the former agent by registered letter, publication, and
all other methods of bringing knowledge of the revocation to
third parties, as in the case of the revocation of an ordinary agency.
In this connection it may be observed that, although the publication
of the notice of revocation in the newspapers of the locality where
the agent acted has only a practical or deterrent effect and no legal
significance or binding force, publication is always advisable, especi-
ally where the activities of the agent have been extensive and have
been given wide publicity.

175469—33——11
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Where the power of attorney might have been recorded in a
mercantile register or land register in Germany, or where the power
was or might have been filed with a German court preliminary to
bringing or defending a suit for the grantor, the revoking instrument

- also should be filed in such registries and with such court if for

no other reason than as a precaution. The provision for publication
of the fact of the revocation of a register entry in the newspapers -
must also be carefully complied with.

By reason of these difficulties in making effective a revocation of
authority, it is advisable that the German custom of granting agency
powers only for definite periods should be followed by American
corporations in conferring powers of attorney; and from the diffi-
culties encountered in preparing the power of attorney and in
specifying the powers to be conferred thereunder, coupled with the
difficulty arising from the necessity of proving the authority of the
person to confer such power, it also appears advisable that in grant-
1ng a power of attorney for use in Germany a power of substitution
should also be included therein, whereby an alternate may act as
and for such agent in the event the original nominee should be

UNAUTHORIZED AGENCY

The rule of unauthorized agency applies only in those cases in
which a person without authority to do so represents that he acts on
behalf of a named principal. Any contract made by such unau-
thorized agent may be repudiated at any time by the third party
before ratification of the act is communicated to him. This is true,
however, only in the event the third party does not actually know
of the absence of authority of the agent; if he knew of it, he may
not repudiate the contract for two weeks, during which time the
person for whom the unauthorized agent acted may ratify the
unauthorized act.

A person who acts as an unauthorized agent is himself lLable to the
party with whom he contracts exce]it where (a) such party knew,
or by the use of proper care should have become aware of, the
absence of authority,® or (b) the unauthorized agent is a person
of restricted capacity (except where he acts with the approval of
his statutory representative). Subject to these exceptions, the un-
authorized agent must either himself carry out the contract or re-
spond in damages; but such damages are in any event limited solely
to the interest of the other party in the validity of the contract.

If an unauthorized agent is not willful in his incorrect represen-
tation of the fact of his agency (because he excusably misunder-
stood the principal’s intentions or he excusably had not received
notice of the revocation of the agency ®°), the party with whom he
contracts can claim damages only for his negative interest in the
agreement and not complete damages for the nonperformance of
the contract.

Certain acts of unauthorized agents are not subjected to the rigid
rules of personal liability for the agent. Where an agent, although
unauthorized, acts to avert imminent danger threatening the princi-

4 B.G.B. 179, % B.G.B. 172,
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pal, the agent is responsible only for gross carelessness. Where an
unauthorized agent acts in fulfillment of the duty of the principal
in the public interest or for maintenance of his legal dependents, the
will OF the principal opposing the act is disregarded and the act
itself is considered to be ratified. Where the agent assumes the
managerient of a business transaction, although unauthorized, if the
interest of the principal is served or his probable will is carried out,
the unauthorized act is deemed to be ratified and the manager
or employee who takes the responsibility therefor may demand
reimbursement for his expenditures in connection therewith.®*

Ordinarily, however, where the unauthorized agent acts directly
contrary to the will of his principal and must have known in so
doing that he does so, he is obliged to indemnify the principal for
any damage arising, even though he is not chargeable with any other
default.®? : . .

It is the duty of all persons acting without authority to inform
the principal for whom they are acting as soon as practicable con-
cerning their acts, and, unless there is danger in delay, they should
await his further determination.®® - :

ACTS DISTINGUISHED FROM UNAUTHORIZED AGENCY

Where a person has the intention to act for another but does not
manifest it, the absence of desire or intention to act on his own be-
half cannot be considered, as German law does not recognize the
doctrine of undisclosed principal. This case, therefore, is not one
of unauthorized agency at all;** for if a person does not profess to
act for a named principal he_is not considered an agent, nor can a
person not named as principal by the agent be treated as a principal.
The relationship of agent and principal never existed.

Nor does the question of unauthorized agency arise where there is
a ratification of an unauthorized act of a self-constituted agent,* as
the ratification of the act is sufficient to obligate the person so ratify-
ing to all the provisions of the contract made for him by such unau-
thorized agent from the time of such ratification as though the agent
contracted for him with full powers. It is thereby taken out of the
category of unauthorized agency and becomes an agency transaction.

When a commission merchant contracts in his own name but for
the benefit of the principal, he does not bind the principal. The ques-
tion of unauthorized agency does not arise in this instance because
the commission merchant himself is liable on the contract he executed.
He must be in a position to prove that he has actual authority in
order to enforce against the principal the obligation which he has
contracted for him. The commission merchant binds only himself
to such a contract.

. RATIFICATION OF RELATIONSHIP

The agreement of an unauthorized agent may be made operative
by ratification by the alleged principal.” The agency relationship is
then considered as though created as of the time of the unauthorized

® B.GR. 879-680,"683 (in the case of the manager, even if his act is against the will
of his grindr‘a.l)- .

=B G.B. 675.

® R G.R. K1,

S R.G.B. 164.
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act. If the third party demand ratification of the alleced principal,
the principal must make his decision by declaration to the third party
within 2 weeks of such demand (and any ratification or refusal
which the principal has made to the unauthorized agent meantime
becomes ineflective) ; and if in reply to this demand the principal
makes no declaration, he is deemed to have refused to ratify. How-
ever, up to the time of ratification by the principal, the third party
has the right to rescind the contract by notice to the principal or to
the unauthorized agent, unless when the contract was made he knew
or should have known of the absence of the representative power of
the agent.5

Where unilateral acts are sought, the law differs from where agree-
ments are made. In such cases the third party may and should
demand the production of a written power to prove the agency
before acting. If such proof is not forthcoming on demand, he is
in a position to repudiate the transaction and can do so; but if he
does not question the alleged agency, or, knowing that it does not
exist, he acquiesces in the fact, the position of both parties to the act
is the same as in the case of an agreement, and the third party can
only repudiate after 2 weeks, during which time the principal has the
‘right to ratify the contract and bind the third party thereto.*

In a unilateral transaction, representation without authority is
not permissible; but if the act of the unauthorized agent is per-
mitted by the principal, or if the principal does not object when he
is informed ofp it, it is held to be ratified in the same way as any
other act of an agent. An unauthorized agent is also not allowed to
enter into a transaction for his principal with himself or with him-
self as representative of a third party unless the transaction con-
sists in the fulfillment of an obligation.®®

" SUGGESTED PROVISIONS IN AGENCY CONTRACTS

In the creation and continuance of any agency relationship for
Germany certain points should not be overlooked :

Any agency, wherever created, should contain the provision that it
is to terminate within a limited, definite time.

In the execution of a power of attorney proof of the authority
of the person executing it must appear in the body thereof, accom-
panied by the quotation of appropriate extracts from the records
of his business organization giving him this authority.

Every agency created under a power of attorney should expressly
provide for an alternate to act for such agent in his absence or during
his incapacity. This may also be accomplished by specifically giving
the agent himself the power of substitution in certain carefully
and clearly defined contingencies. .

Copies of the power of attorney should be furnished to the grantee
so that they may be protocolized by the proper German authority
in those cases where copies are required to be produced.

Every agency created by documents should provide for the return
of the documents immediately upon demand. )

Every agency relationship, even though the duty may be implied
thereunder, should provide that the agent, upon the conclusion of

®B.GH 177-178. = B.G.B. 174, 180. ® B.G.B. 180-181.
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any transaction, shall give the principal a full and complete report
thereof, and that he furnish his principal at least once every month
with the names of all the parties to whom he has represented him-
celf as such agent. The latter provision is for the protection of
the principal upon revocation, that he may communicate notice of
the termination to each customer and prospect of the agent. -

In dealings with all agents for the sale and distribution of the
principal’s merchandise, all patent and trade-mark rights of the
principal. together with all variations and subsequent registrations
thereof, should always be retained in the name of the principal.

Since German taxes may from time to time and under changing
conditions be levied on business carried on in connection with or
under the agency relationship, the advisability of the assumption
of such taxes by the American firm should be carefully considered.
Where it is possible, of course, provision should be made that they
be borne by the agent. This is true also of his expenses contracted
in connection with the exploitation of the agency.

Subagents of the agent should be employed entirely at the expense
of the agent, and he should be responsible for their acts in the same
manner as for his own acts. .

The financial standing of every agent appointed by an American
firm should be carefully investigated and established before enter-
ing into an agreement with him, because there is no better guaranty
that the agent will perform his agreement in accordance with the
authority and instructions of the principal than that he may be called
upon and will have the financial ability to respond for any breaches
thereof. For the same reason extra consideration should be given
to an agent with a long continuity of the same kind of husiness expe-
rience as that contemplated in the agency, and who has conducted
same successfully, rather than a new organization which may be little
more than an experiment, although the determination should not be
made solely on this basis.

The difficulties of notifying the agent and third parties of revo-
cation of any agency should be minimized by providing in the con-
tract for notice of revocation to the agent by registered letter mailed
to a fixed and unchanging address in Germany, and for notice of
revocation to third parties by (a) registered communication to all
the known cuxtomers and prospects of the agent, (5) publication
in the newspapers of the locality where the agent acted, and (¢), -
when the acts of the agent required the registration of his power,
registration in the same places of the revocation thereof. These
;Jreca.utlons as to notice to third parties, though they may assume

ormidable proportions, should not discourage an erican firm
from entering into an agency relationship so long as due care is
exercised in the selection of the agent. The precautions themselves
are only necessary where confidence in the representative is lacking
and where there is a fear that the representative may involve the
firm in serious losses or may subject it to considerable embarrassment.



VII. NEGOTIABLE INSTRUMENTS
BILLS OF EXCHANGE®

The law with respect to bills of exchange is embodied in the code
bearing that name (Wechselordnung) as further limited, defined,
and regulated by the Civil and Commercial Codes, the civil practice
a;tihand the bankruptcy act, together with the amendments to all
of them.

Every person who is capable of binding himself to a contract may
become a party to a bill of exchange.? Persons occupying govern-
mental or public positions—soldiers, teachers, and Government
officials generally—are “ capable ”, as also are unmarried and mar-
ried * women of full age, bankrupts,* and deaf, blind, and illiterate
persons.

Under the Civil Code only three classes of persons are incapable
of entering into a legal transaction and therefore also incapable
of becoming parties to a bill of exchange, namely, those who have
not completed their seventh year, those who by disease of mind have
no free will, and those declared incapable of managing their own
affairs on account of mental disorder. Their contracts on bills
are null and void even if entered into with the consent of their legal
representatives, but their legal representatives can bind them to a
bill (usually only with the sanction of the court).®

There are others who have a limited or imperfect capacity—minors
between 7 and 21 years of age, persons declared incapable of manag-
ing their affairs because of imbecility, prodigalit{, or dipsomania,
and persons placed under temporary guardianship.® Their con-
tracts upon bills of exchange require the consent of their representa-
tives to validate them.” :

If the signatures of persons incapable or partially incapable of
incurring obligations on bills of exchange are found upon bills, this
fact has no effect on the liability of the other parties.?

REQUISITES

A bill of exchange must contain:® )
1. A description as a bill in the body of the instrument. Use of
the word “ wechsel ” or similar expression is required; or if the bill

1The laws covering bills of exchange and promissory mnotes are similar in many of
their provisions. This section should accordingly be read as covering promissory notes
also, except in those particulars where inherent difficulties preclude applicability.

*W.0. 1. The onus is on the defendant, in the event of litigation, to prove his own
incapacity. (For a list of the abbreviations used in footnotes throughout this monograph
see p. xii.)

'(l))nly the separate property of married women is sabject to their engagements con-
tracted on a bill of exchange.  Their dowry or their joint property is subject to the bill
only if the busband has given bis consent (B.G.B. 1399, 1412, 1460).

“The assets of the bankrupt are not bound by liability on a bill of exchange after the
commencement of the bankruptcy.

s B.G.B. 104, 1643, 1822-1825.

¢ B.G.B. 107-114, 1906. .

¥ The consent of the legal representative need not appear on the bill itselt. It can be
give;nv githout formalities or by acts implying it—for example, acceptance.

-8 W.0. 3.
*W.0. 4.
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is in a language other than German, a corresponding expression in
that language. . .

2. A statement of the amount payable. The amount must be defi-
nitely and simply stated, as well as the currency. Payment may be
made in German money urless the words “ in specie ” appear. ~If the
amount is in letters and figures and they differ, the amount expressed
in letters governs. If the amount is in letters only or in figures only
and is repeated inconsistently in the bill, the amount which is
smallest governs.?®

3. The name of the payee or payees. Jointly but not in the alterna-
tive or in succession. Bearer and blank bills are not permitted, but
bills to “X or bearer” are good. The drawer can be named as payee,
but not the drawee.?®

4. A statement of the time of payment, which must be for the
whole sum. This must be definite and clear, but abbreviations may
be used. A bill contingent on the occurrence of a future event is
invalid.

5. The signature of the drawer or drawers. This must be placed
under the body of the bill. If it is made by mark, it must be attested
by the court or notary.!? The name of the firm may be affixed by
stamp or be printed, but the person signing for the firm must sign
his own signature.

6. A statement of the date and place of drawing.

7. The name of the drawee.

8. The place where payment is to be made. The address need
not be given in the body of the bill, but must appear on its face if no
other place of payment is stated. If omitted, the place of payment
is by implication the residence of the drawee. However, in a domi-
ciled bill (one in which the place of payment is other than the
address of the drawee), the place where payment is to be made must
be set forth. The place of payment is that for presentation, protest,
and fulfillment of all obligations on the bill.

When a bill does not conform to these requirements,'® it is not
a valid negotiable instrument, and its transfer operates as a mere
assignment.!* ‘

A bill need not contain the words “to order ” or their equivalent
to make it negotiable. Negotiability is inherent in the bill itself
unless otherwise expressly limited in the body of the instrument.
But if a bill contains the words “ not to order ® or their equivalent,
endorsement and transfer effect only its assignment.

. Stipulations in a bill (a) promising interest or (b) not to present
immediately are disregarded and have no effect. Stipulations in a
bill which void it are (a) for a specific consideration, (b) inserting a
condition, (¢) excluding the liability of the drawer, and (d) disclos-
ing the nature of the transaction upon which the bill was founded.

ENDORSEMENT

A Dbill may be transferred by delivery alone (when the endorsee
takes only the rights of the endorser) or by delivery with endorse-

¥ WO, 37,

WO, 6.

EW.0. w4, .

»The aborve are the requirements of a German bill. Requirements of bills drawn
elswhere than in Germany depend upun the law of the country in which they are
dr;l"‘g,o tRee * Coutict of laws ™, p. 166.)
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ment ** (when the endorsee acquires rights in the bill similar to
those of a holder in due course under English and American law).
In the latter case, the rights which the debtor may have against
the endorser or prior parties have no effect against the endorsee.
The endorsement is made by the signature of the endorser affixed
to the bill itself, or a copy thereof, or upon a paper annexed to
the bill or the copy.’* The signature of the party signing a bill
must actually be affixed by him, although the name of the company
for which he signs may be printed or rubber-stamped.

An endorsement may be (1) special, in which case it specifies
the person to whom or to whose order the instrument is payable, and
the endorsement of such endorsee is necessary to further negotiate
the bill; (2) in blank, where it specifies no endorsee, in which case
it is payable to bearer and thereafter is negotiable by delivery;
(3) restrictive, whereby it either prohibits further negotiation or
constitutes the endorsee as the agent of the endorser or vests title
in the endorsee only in trust for or to the use of another;'” (4) quali-
fied, when it contains the words “ without recourse” or similar
expression, and gives the endorsee a mere assignment, although it
still is transferable;*® and (5) conditional.

Endorsements in blank allow any holder to properly complete
them to make a chain of title.

When an endorsement is made, the time of making (date) should
be affixed, otherwise the burden of proving the time of the endorse-
ment, where essential, is upon the party maintaining it. A partial
endorsement is void.

An endorser, unless he add the words * without guaranty ” or a
similar phrase, is responsible for the existence and the enforceability
of the claim and is jointly and severally liable with the preceding
endorsers for nonacceptance as well as for nonpayment of the bill.*?

No one who is a party to a bill is competent to prohibit further
endorsement except the drawer. The drawer may do so by expressly
providing that the bill is “ not to order ”, and thereafter any endorse-
ment is given no effect. Further transfer of a bill, however, may be
limited by any endorser, and those who become holders thereafter are
mere assignees with no rights of recourse.?®

An endorsement “ per pro 7, “ for collection ", or similar limitation
as to authority conveys rights to the endorsee merely as an agent,
but does not transfer full ownership of the bill. He may demand
payment or may protest, sue, or even endorse it further 1f not re-
stricted by his principal, but for the designated purpose only.*

An endorsement after protest for nonpayment or nonacceptance
or after the time to do so has expired operates as a mere assignment.
The assignee acquires the same rights which his assignor has. Inas-
much as failure to protest operates to release certain of the parties,
an endorsement after time for protest gives the endorsee rights only

B J¢ the drawer has forbidden transference in the bill by the use of the words * not
to order” or similar expression, the endorsement has mno effect, according to the law
of_bg'lsb(gvl.o. 9).

»W.0. 9. 15
2 W.0. 17; B.GB. 626 et seq., 671-675.
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against the drawee and those who endorsed the bill after the time
for protest for nonpayment had expired, whereas a bill which has
been protested for nonpayment before endorsement gives the en-
dorsee rights against the drawer, acceptor, and those who endorsed
the bill before protest.*

' " ACCEPTANCES

The acceptance to be valid must contain the signature of the drawee
upon the bill itself or a copy thereof. It usually is placed across the
face of the bill, when the signature alone will suffice; but when it is
written elsewhere, the word “accepted ” or similar term should be
added. It must be unconditional except as to sum, and where given
will be presumed to be so. It cannot be retracted. It can be made
at any time before the time for protest for nonpayment has passed.

If the date of acceptance is not stated, it must be proven by the
party who must maintain it as a basis for his claim.

If a bill states a place of payment other than the residence of the
drawee, in accepting the drawee must name the person at the place of
payment by whom such payment will be made unless already men-
tioned elsewhere in the bill; otherwise the presumption is that he will
be there to pay it himself,

Any attempted limitation on acceptance other than as to the sum
payable extitles a holder to immediately protest for nonacceptance.

PRESENTATION FOR ACCEPTAKRCE

Presentation for acceptance can be made by any holder and at any
time before expiration of the time for protest. It is optional with
the holder, except in the case of bills payable after sight. Where the
bill is not presented within the time limit expressed in the bill (where
there is no such provision it is presumed to be 2 years from the day of
drawing) the liability thereon is extinguished.** Presentation must
be made at the residence of the drawee, and upon refusal should be
protested to prove timely presentation.

If a bill is presented for acceptance and acceptance is refused, the
drawer and the endorsers (who as such have guaranteed acceptance)
may be forced by the court, on application of the holder, to deposit
security for the payment of such bill when due.*®* The drawer and
endorsers, however, in the meantime and before the due date are
fot zs‘ub]ect to other recourse, as they would be under American

aw. .

ACCEFTANCE OE INTERVESNTION FOR HONOR

Refusal to accept a bill of exchange by a drawee not only damages
the credit of the drawer but also subjects him, and the endorsers as
well, to the necessity of posting security for the payment of the bill
at maturity. To avoid these occurrences, the drawer or any endorser
may designate on the bill a person or persons known as “ drawees
in case of need” to accept and pay the bill should the original
drawee fail to do so. Where the drawer and endorsers do not,

=WO0. 18
v "i\"a‘mlrgu{ this vection does mot apply te promissory notex (See “ Promissory notes ™,
p. 156167,
= W0, 18-21,
BWO. 25 .
® Negutisble instruments law, sec. 156.
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for any reason, wish to name “ drawees in case of need ”, they ma
have such a drawee without designating him on the bill itself.
This is called “ acceptance or intervention for honor.”

The bill must be presented to the original drawee for acceptance,
and, if he refuses to accept, it must be protested before presentation
for acceptance to the drawee in case of need. Where there are
several such drawees, preference is to be given to the one whose
payment would free the greatest number of endorsers.?” The law
does not require the bill to be presented to the drawees in case of
need unless it can be so presented at the place of payment. Presen-
tation to the drawees in case of need must be made before security
for nonacceptance can be demanded of the drawer and the endorsers.

A holder 1s not required to permit acceptance for honor by a person
not named in the bill itself; ?® but where the address of a drawee in
case of need appears on the bill or copy he has the right to accept
and pay, and the holder cannot disregard him. If such holder re-
fuses acceptance by any intervener named in the bill, he loses his re-
course against the party for whose honor the offer was made and
against his successors.

Any party subject to recourse can name a drawee in case of need,
‘who may even be a party to the bill itself; and when he is naned it
is merely an indication of an invitation to intervene but is not bind-
ing upon him even though signed by the drawee in case of need
himself. '

An acceptance by intervention or for honor must so specify and be
written upon the bill itself or a copy and must be signed by the
intervener. A limited acceptance for honor is considered a refusal to
so accept. The acceptance must also designate the party for whose
honor or upon whose behalf it was given; and if the name of the
party in whose behalf it was given be omitted, acceptance will be
deemed to have been made on behalf of the drawer and proof to the
contrary is inadmissible.?®

The acceptor for honor must obtain the protest for nonacceptance
by the original drawee (paying the cost thereof) and must have his
acceptance noted. Within 2 days after the protest has been taken he
must mail the protest, together with a notice of his intervention, to
the party for whose honor he is accepting or he will be liable for
damages caused by the omission so to do.

The acceptor for honor is responsible to all endorsers who follow
the party on whose behalf his acceptance was made, but this liability
is extinguished if the bill is not presented to him for payment at
the latest on the third business day after the date upon which pay-
ment should be made.* ) .

When a bill is accepted for honor by a drawee in case of need, it
extinguishes the rights of successors to the party for whom he ac-
cepts to move for security for nonacceptance or nonsecurity; but
the party for whom he honored the bill (or his predecessors in title)
may move for such relief, although the acceptor for honor has no
such right.»

" W.0. 56. » W.0. 59. 2 Ww.0. 61.
» W.0. 57. » W.0. 60. .
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ﬁEOOURSE FOR SECURITY OR NONACCEPTANCE )

If acceptance is refused or is limited other than as to amount, after
protest for nonacceptance but before maturity of a bill, any or all
of the endorsers and the drawer can be forced, by suit in the compe-
tent court, to furnish security that the bill or the balance of the
amount not accepted will be paid on the due date. Parties so liable
may deposit such security in court or with an institution empowered
to receive it, and the holder of the bill acquires a lien upon the de-
posit. This security is for the benefit of all successors of the deposi-
tor and is returned only.(a) on subsequent acceptance (with repay-
ment of costs), (b) if no suit is brought for payment against the
depositor within'l year from the maturity of the bill, (¢) if the bill
is paid, or (&) if it loses its effect by failure to protest for nonpay-
ment or otherwise.’?

A holder of a bill has the same remedy when the financial condition
of the acceptor is in doubt, but only where () bankruptcy is com-
menced against him or he suspends payment, or (5) execution against
his property is returned unsatisfied. In such cases, the demand must
be made and suit instituted first against the acceptor or acceptors (if
one of them be in bankruptcy or be insecure financially, the security
can be first demanded of him only); and after failure by the ac-
ceptors to so deposit, the holder may proceed against the endorsers
and drawer on proof of such protest and such failure.

PROTEST

Protest is a solemn act required by law to preserve rights. "Where
not waived, it cannot be replaced by any other method of proof; and
where necessary, it can be excused neither by accident nor even by vis
major. Any holder may protest for nonacceptance, for nonsecurity
of the acceptor, or for nonpayment.

The advisability of protest for nonacceptance or nonsecurity of the
acceptor indicates the almost imperative necessity of presenting a bill
for acceptance as soon as it comes into one’s possession; for unless a
holder present for acceptance and thereafter protest for nonaccept-
ance, he acquires no right to demand security from the drawer and
endorsers for payment of the bill at maturity. However, where a bill
originates in the United States, presentation and protest become a
necessity, inasmuch as under American law the right of recourse
against drawers and prior endorsers may be lost through delay. In
the United States presentation must in all cases be made within a
reasonable time. :

’ FORMALITIES OF PROTEST

Every protest must be made through (1) a notary, (2) an official
of the court empowered so to do, or (8) a postal official. The last-
named is restricted in his authority and cannot act (a) for nonpay-
ment in amounts over 800 marks, (b) where the bill is in a language
other than German or (¢) for foreign currency “ in specie”, (d) on
Lills which contain names of referees in case of need or acceptors for
honor, and (e). bills in several parts. ’

# W.0. 25, 27: B.G.B. 232-240.
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Every protest must be noted on the bill itself or on a paper
annexed thereto with the notarial seal at the point of attachment,
and must contain (a) the name of the party for whom made; (%)
the name of the party against whom made; (¢) statement that the

arty against whom made has been requested to pay, has not been

ound, or his residence or business not found or closed; (d) state-
ment of place where and date when he was requested to pay or the
attempt was made therefor; (¢) when accepted or paid for honor,
.a statement of for whom and how it was done; (f) in protest for
.Donacceptance or nonsecurity, statement of the particulars, together
with legitimization (chain of title); and (g) in protest against a
dead ‘farty, the fact of his death, and where he died. It must be
signed by the protesting officer and bear his official seal and be
completed in the period allowed for protest.

The protesting official must have all the documents before him,
which he will return to the holder of the note, together with a copy
of the protest.

Protest must be made in the place where the bill, according to its
terms, is to be paid. A domiciled bill must be presented for payment
at the specified place and protested against the party nominated.

NECESSITY OF PROTEST

Protest for nonacceptance or nonsecurity does not excuse any
holder from protest for nonpayment, because the drawee may accept
at any time before maturity or before protest for nonpayment or
within the time in which to do so, and without protest for such
nonpayment there would not be proof available that he had not
been willing to pay.*®

Protest for nonpayment may be made on the day of maturity
and must be made at the latest on the second business day thereafter.
It is a generally accepted rule that protest for nonpayment should
always be made to preserve rights and obtain proofs against all
parties liable. Presentment and protest for nonpayment, however,
are not necessary to hold the acceptor.*

The holder of a protested bill must give his immediate predecessor
notice in writing of the dishonor, by mailing such notice within 2
days of the date of protest, and each party receiving such notice
must give his predecessor like notice within an equal period. (An
endorser without recourse need not be notified, and the notice is sent
to his predecessor.) Failure to give such notice makes the failing
party liable to his predecessors for the damage caused by his omis-
sion, but the right of recourse of the preceding parties is not lost
thereby. Any endorser who negotiates a bill without adding his
address to his signature need not be given notice, but notice must be
given to his pregeoessor."

WAIVER OF PROTEST

The death of the drawee or the fact that he has gone into bank-
ruptey does not excuse any holder from protest for nonpayment; and

= This question is not completely covered by the law but is interpreted from arts. 23
ans ‘gvsorenﬂ together.

= W.0. 45, 47.
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if protest is not effected, the endorsers and their guarantors, but not
the drawer or acceptor, are discharged.

A waiver of protest may be made by any party liable to recourse
and may be oral, but the party so requesting must assume the burden
of proof if punctual presentation is denied. The holder may refuse
such request and protest, collecting the expenses and costs therefor
notwithstanding. .

PAYMENT

TIME OF PAYMENT

_ On bills of exchange, the date of maturity must be certain, and
payment of the whole amount is due at that time. The statement of
the due date may be given in one of five forms:

1. A definite day—generally a date on the calendar (for example,
December 31, 1932, or 31 XII 32, or the last day of December 1932,
or Saint Sylvester day, or the first Sunday after Whitsun). If a
definite day is fixed in a bill as the date of payment, payment must
be made and maturity occurs on that date.®® Bills drawn in a coun-
try using the old-style calendar are presumed to be dated according
to it; and, when brought into Germany, all such dates appearing on
the bill are translated into dates under the new calendar (which is
used in Germany) for further interpretation under the German law.

2. At sight: This makes the bill due immediately upon presenta-
tion to the drawee.’” ,

3. At a certain time after sight: Presentation fixes the time at
which the period specified after sight begins to run.*®

4. At a certain time after date: Date of drawing fixes the time
in this case from which the period specifies begins to run.®

5. Fair or market bills: These mature at the time fixed by law
where the market is held; if none is fixed, the day preceding the
legal termination of the fair or market.** .

INTERPRETATION OF DATES

If a certain time after date or after sight is specified, the period
starts to run from the date of the bill or presentation, as follows:
I1f the period is in days, on the last day of the period (day on which
drawn is not counted) ; if the period is in weeks or months, on the
day of the week or month corresponding to the day of drawing or,
if there is no corresponding day of the month, on the last d%ty.*1
__If the middle of the month is specified, it is the fifteenth day;
if the beginning or end of the month, it is the first or the last day.

“Half month” means 15 days; and where 1 month or several
months and a portion of a month are specified, the portion of a
month must be figured last.

No days of grace are allowed in Germany, but where a bill is
payable abroad days of grace allowed at the place of payment are
recognized.+? i

If the day upon which payment is to be made is a general holiday,
payment must be made on the next succeeding business day.

® w.0. 30, *W.0, 34. “'W.0, 32

" wW.0. 31. * W0, 85, @ W.0. 33,
= W.0. 19. 82, W.0. 35 W.0. 33.
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If at the place of payment there are general pay days, a bill falling
due between them need not be paid until the next succeeding one
(unless “ at sicht ™), but it may be protested meanwhile.

Further definitions of periods are given under “ Prescription” in
the Civil Code.** (Prescription is discussed herein at pp. 206 to 208.)

PAYMENT DETAILS

A bill must be presented for payment at the place appointed in the
bill; and if such a place is not ﬁ);;ed, it is presumed to be the resi-
dence of the drawee.

A matured bill must be presented for payment on the due date to
the drawee even though he refused to accept it when previously
presented for acceptance. If the drawee refuses tc pay, then the
holder must protest.

After maturity and protest, any person liable may pay the bill
and in so doing is not required to investigate the genuineness of the
endorsements. Such person may demand delivery of the bill and
the protest. If refused, he may deposit the money in court.** If
several offer payment, that one is preferred whose payment would
release the most parties.

Part payment may not be refused even by the protesting official,
who is empowered, as is any holder, to give a receipt therefor and
endorse the payment on the bill. If part payment is refused, en-
dorsers are released to the amount of the offer.** If the bill is paid
in full in addition to costs, expenses, and commissions, it must be
surrendered.

If payment is not demanded at maturity, the debtor may, with-
out notice to anyone after the time for protest has expired, deposit
the amount in court or with an institution authorized to receive it,
and the risk and costs thereafter are for the holder. Such deposit
cannot be returned (even if it later becomes a part of the debtor’s
bankrupt estate) until it remains unclaimed for 30 years from the
date of deposit.s*

AMOQOUNT AND CURRENCY

Amounts stated in a bill in foreign coinage may be paid in marks
at the market value unless expressly provided to be paid “ in specie.”™*

If the amount stated in the bill is in letters and figures and they
differ, the amount in letters governs. If the amount is in figures
only or in letters only and is variously repeated, the amount which
is smallest governs.*® o

A holder who protests for nonpayment is limited to receive in pay-
ment the amount of the bill plus interest at 6 percent, the costs of
protest and other expenses, and a commission of one third of 1 per-
cent.**

A subsequent endorser who takes up the bill is entitled to the sum
paid plus 6 percent from date of payment, his expenses, and a com-
mission of one third of 1 percent.>® ) ]

Any holder may draw a new draft at sight for the amount of bis
claim, adding thereto the cost of negotiation and stamp duty; if it is
not paid, these costs can be added to the original amount due.*

«BG.B. 187-193. B G.B. 373-382; W.0. 40. @ W.0. 50.
4B G.B. 293-304. «W.0. 37. ®W.0. 51
s W.0. 38 . BW.0. 4. . = W.0. 53.
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. . ,
PAYMENT BY INTERVENTION OR FOR HONOR

If a bill of exchange has been accepted by a third party (drawee
in case of need), such acceptor is bound to the payment of the bill.

1f a bill of exchange is not paid by the drawee or any other party
designated to do so, it may be paid by a third party not mentioned
in the bill itself, and such payment is known as payment by inter-
vention or for honor. If the holder refuses an offer of payment for
honor, he loses recourse against the successors of the party for whose
honor payment is offered. If, however, the holder accepts the offer
of payment for honor, the payer is subrogated to the rights of the
party for whom he pays. = So if such intervener has made payment
on behalf of the drawer, all endorsers are discharged; and if he has
made payment on behalf of a particular endorser, all subsequent
endorsers are discharged.

At maturity, the bill, even though it has been protested for the
nonacceptance of the drawee and has been accepted by a third party,
must be re-presented to the drawee for payment and protested for
nonpayment before it can be presented for payment to the third
party who accepted it. In such case, if the drawee wishes to pay,
payment must be accepted from him in preference to the third-party
acceptor, provided the drawee is willing to pay the expenses incurred
in connection with the protest for nonacceptance. An acceptor for
honor, even though he 1s never called upon to pay, has a claim for
commission of one third of-1 percent from the party who does pay.s*

At maturity, after presentation and refusal of payment by the
drawee and protest therefor the bill, together with such protest, must
be delivered to the intervener-upon payment by him.5? i

When several interveners offer to pay a bill, preference should, but
need not, be given to the one whose payment releases the greatest
number of parties to the bill. YWhere intervention is allowed to one
intervener when Dbetter releases could be obtained, the endorsers
between the intervener selected and the intervener rejected are also
released.®*

LIABILITY OF THE PARTIES

Drawer—The liability of the drawer of a bill as a principal
obligee does not depend on protest.’* He guarantees to any holder
that the instrument will be accepted and paid, and if it is not he is
jointly and severally liable with all the other parties to the bill.’¢ .
Ie seems, under German law, to have the power to revoke a bill
(but only in the hands of the party receiving it from him) before ac-
ceptance; but if the drawee disregards the revocation and accepts
the bill, the drawer’s attempt at revocation is not considered. His
liability when extinguished by limitation remains in favor of the
holder “alone, but only to the amount that the drawer would be

o

enriched at the holder’s expense.

" Where. however. a dill is drawn in the United States and transferred to Germany,
L-ro(gst will be pecessary to hold the drawer because the law of the country where the
ill is delivered poverns the transaction. and American law requiregs that protest of a
lvl’:l{.;!l ;nl! mt;st be effected to hold the drawer.
Q0. 8, ol
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Drawee—~The liability of the drawee arises only on acceptance
and is similar to that of the drawer in that it does not depend upon
protest. Where the drawee’s liability is extinguished by limitation,
he remains liable to the holder alone and only to the amount that
he would be enriched at the holder’s expense. The defense of
forgery is not allowed to him, as acceptance of the bill admits the
genuineness of the drawer’s signature.

Endorser—All persons signing a bill of exchange as endorsers
without limitation are alike liable. Fulfillment by one of them
subject to .recourse releases those who signed contemporaneously
with or subsequently to him. henever an endorser takes up a
bill, he may cross out his endorsement and those of his successors.*
Any debtor on a bill may interpose in a suit thereon only those de-
fenses that arise from the bill of exchange law or that he may
himself have against the party claiming from him. Where the
liability is extinguished by limitation, no claim remains in the
holder of a bill against an endorser.

Holder—A holder of a bill dishonored upon presentation for
acceptance and protested can force the indorsers and the drawer
jointly and severally to post security for payment of the bill at
maturity. The same remedy is given to a holder when the acceptor
has gone into bankruptcy, or has suspended payment, or has had
an execution against him returned unsatisfied.

At maturity a holder of an unpaid bill may sue®® and exhaust
his remedies against all, some, or one of the parties liable to him
according to his own choice and without losing his rights against
thelothers. He may even attempt to use several remedies simultane-
ously.>®

The holder of a lost or destroyed bill may make a motion for
extinction in the court of the district where payment is to be made,
and in the meantime demand payment of the bill if he deposit
security until the bill is declared extinguished by the court. If
he does not, deposit security, he can only demand that the amount
due be deposited with the court or an institution empowered to
receive such deposits.®

The holder of a bill who can prove chain of title can be made
to surrender up the bill by one who can prove former ownership
of it only when such holder obtained it in bad faith or was guilty
of gross negligence in its acquisition. Good faith is satisfied if he
took it so; and %'ross negligence arises only by obvious forgery or
omission to satisfy himself as to the identity of the holder.

COURT ACTIONS

Suits on bills of exchange are regulated ** and the jurisdiction in
which they must be brought is fixed ®2 by the civil practice act.
When suits are brought the defenses to the bill itself are (a) absence

o W.0. 55.

® A bill must have been presented, presentation and default substantiated by protest,
and legitimization (chain of title) established in a holder to enable him to secure payment
by .sgé,t (VZ.QO. 41-56).

® W.0. 73; see also Z.P.0. 946-958, 1003-1018.
« Z.P.0O. 110, 538, 692-603, 708.
« 2.P.0. 603.
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of essential formality,*® (b) prejudice if protest is necessary to
maintain rights® (037 limitation,®® (d) payment® or receipt, (¢)
deposit,®” (f) bill declared extinguished,®® (g) lack of capacity of
defendant,®® (%) absence of authority,’ (¢) falsification of name or
forgery, (j) exclusion of liability by endorsement,’ and (k) sig-
nature under duress; and the defenses allowed between the parties
who dealt personally are (a) absence of consideration, () renewal
promised, although not in the bill itself, (¢) failure of consideration,
() illegality of consideration, (e¢) accommodation signature, (f)
account current disputed, (g) signature only for giving security,
(%) fraud, mistake, or duress, and (¢) payment.

BILLS OF QUESTIONED VALIDITY

To maintain negotiability of bills, the fact that they contain false
or forged signatures or signatures of parties who lack capacity or
who may not even exist does not invalidate the instruments for the
other parties thereto.”® (As to lost bills, see “ Holder ”?, on p. 164
preceding.)

Signatures made by crosses require attestation by a court or
notary ; illegible signatures do not. .

A person of limited capacity is not bound on a bill, but an agent
who signs without authority is personally liable except to those
who knew or should have known of his lack of authority; and his
principal is not bound by his signature. If an agent is sued, he has .
the burden of proving his authority.

A bill which is altered is good against all parties thereon, but only
in accordance with the terms of the bill existing at the time each
became a party. ‘

BILLS IN A SET

-The drawer of a bill of exchange in a set must allow to the payee,
on demand, the duplicate parts thereof. Such bills must be desig-
nated in their context as first, second, third, etc. Otherwise each 1s -
regarded as an independent single bill. An endorsee can also de-
mand the duplicate of the bill from his immediate predecessor, on
which all the existing endorsements shall be repeated. These re-
quests of endorsees for duplicates must be referred to the drawer,
who is the only party with the right to draw duplicates. Anyone,
however, may make a copy of a bill; but such copies, when made,
are not valid unless there are original endorsements contained
thereupon.™

If one of several duplicate bills is paid, the others lose their force;
but there remain liable upon the other parts (2) endorsers prior to
the party paying and () acceptors on parts of the duplicate bills

sWo. 4,9, -
W0, 41,

S W.0. 77-7T9.

" WwW.0. 39.

o W0, 40,

® W0, 73.

® WO 1.

®» W0, 95 -

" WO, 75-76

T WO, 14.

®W.0. 8, 75.

*W.0. 66, 70-7T1. Bills in a set are n pt in treubl times,

175469—383——12



166 TRADING UNDER THE LAWS OF GERMANY

not given up upon payment. A party who sends away one of sev-
eral parts of a bill for acceptance must note upon the remaining
parts where such part is to be found. Failure to do this, however,
does not deprive the bill of its force.™

LIMITATIONS

All claims on a bill against the maker or acceptor are barred 3
years after maturity.™

The right of a holder or endorser to recourse against the drawer
or preceding endorsers is barred (1) in 3 months if the bill is payable
in Europe, (2) in 6 months if payable in coast countries or islands
of Asia or Africa, and (3) in 18 months in any other country.”
These limitations begin to run, as to the holder, on the day of protest
or, if protest is waived, from the last day allowed for protest; and
as to the endorser, from the day he pays without suit or, if sued,
from the day he is served.

CONFLICT OF LAWS

In Germany the capacity of a foreigner to become a party to a
bill is determined by his nationality and not by his damicile; but he
is also held in Germany if he is capable under German laws of
undertaking the liability.

The requisites of a bill drawn abroad or signed abroad are those
of the law of the place where the contract is made or the act is done;
but if the bill conforms to German requirements it is legal. The
place where a foreigner incurs the liability is the criterion and not
the residence of the debtor or the place of payment. Transactions
of Germans abroad with other Germans are good if they comply
with German law.™

The methods used in the necessary proceedings to preserve or
exercise rights in a bill drawn or accepted abroad (e.g. presenta-
tion, protest, notice, .and days of grace) are governed by the law
in force at the place the act occurs.

STAMP DUTY

All bills of exchange are subject to stamp duty except (1) foreign
instruments drawn and payable abroad and (2) bills drawn in
Germany on a foreign country and payable abroad at sight or 10
days from drawing and transmitted abroad directly by the drawer.
Bills which mature more than 3 months after the date drawn must
have extra stamps. Where there are duplicate bills, stamps are
necessary only on the original unless original endorsements appear
oon the duplicates, in which case they are considered originals. (For
stamp tax on negotiable instruments see p. 68.)

PROMISSORY NOTES

The law of promissory notes is similar to that of bills of exchange
insofar as similarity is not precluded by inherent difficulties. The
distinction is mainly in the formal requirements in the two instru-

“W.0. 67-68.
. wwW.0. 77, 100; for interruptions of this period see B G.B. 202-222,
8-79.
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ments and in the fact that acceptance and protest are not required on
a promissory note.. In other respects the law of promissory notes
may be said generally to follow, article for article, that of bills of
exchange.”™ In view of the comprehensive treatment accorded bills
of exchange in the pages immediately preceding, a detailed discussion
of promissory notes is not deemed necessary. '

;{ promissory note must contain (1) a self-contained description
as a note, (2) the sum of money payable, (3) name of the party to
whom the maker will pay, (4) time when payment will be made, (5)
signature of the maker, and (6) place and date of making.®®

Stamp duty must be paid on promissory notes as on bills of
exchange, :
CHECKS*

Until 1860 checks were entirely unknown in Germany, whereas in
England there. was a highly developed use of checks for business.
The German law on checks resulted from agitation by merchants,
chambers of commerce, the press, and legal authors for the adoption
(l)Ef tl;is (flacile method of transferring moneys and credits enjoyed in

ngland.

6nly gradually did checks come into use in Germany, and at first
they were used only as a means of transfer of payments and not as a
general method of exchange. In 1892 the first draft of a check law
was submitted for consideration, but nothing was done until Austria
in 1906 passed its laws relating to checks. Thereafter Germany seri-
ously took up the codification of its own check law (Scheckrecht)
and embodied this law in its code (Scheckgesetz) of 1908.

The law of checks is the same as for bills of exchange as to (1)
presentation and protest,®? (2) request not to protest,** (3) checks in
parts, (4) letters and figures,®* (5) obligation to notify preceding
holders of claim by way of recourse and their right to take up checks
and power to strike out endorsements,®* and (6) stamp duty.

REQUISITES

In Germany checks, like bills of exchange and promissory notes,
must meet certain prescribed requirements without which they are
not negotiable instruments. There must appear on the face of a

»W.0. 9%,

®W.0. 96.

® The League of Nations Invited both signatory and nonsignatory countries to an in-
ternational conference to discuss unification of the law on bills of exchange, promissory
notes, and checks. This conference resulted, in February 1930, in certain recommenda-
tions, pursuant to which, in December 1932, a new check law was proposed to the Reichs-
tag. If this new law is adopted and accepted into the German law, notice to that
effect will appear in the Legislative News Bulletin and in Commerce Reports, published
by the Bureau of Foreign and Domestic Commerce, Washington. The following are
some of the important proposed changes in the present law :

. (1} A check may not be drawn on the drawer himself unless by one establishment
against another belonging to the same drawer.

(2) The defenses allowed to a drawer of a check against the holder are curtailed, in
that {.wrsonal defenses between the parties are ruled out.

(3} Presentment of checks in Germany is reduced from 10 to 8 days, and for forelgn
checks reduced to 3 wee. s or 1. 2, or 3 months, according to distance.

(4) Provision is made for the “ crossing ” of checks (as in England), both generally
and specially. A check crossed generslly can be paid only to a banker or customer of the
drawee ; one crossed specially can be paid only to a named banker or, if he is the drawee,
©only to his customer.

{5) Actions for recourse on checks payable in Europe will be barred after 8 months.

“W.0. £7-88, 90-91.
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check (a) a statement (in the body of the instrument) that it is a
check, (%) a direction by the drawer to pav to the pavee a certain
definite sum out of the property of the drawer in the hands of the
drawee, (c¢) the signature of the drawer in writing below the com-
plete text,* and (d) a statement of the place and date of drawing.

Where forms are supplied by the bank in which the drawer has
his property or funds. these forms should be used. Although not
provided in the law, some banks refuse, by custom or by particular
understanding with their depositors, to honor checks not drawn on
their own forms.®® Check books are very carefully guarded in
Germany.

Checks may only be drawn against banks or savings institutions
organized under German law for that purpose and entered in the
appropriate registries and subject to the German law of merchants
embodied in the Commercial Code and the bank law. Instruments
purporting to be checks drawn on others than the foregoing are bills
of exchange. Checks payable abroad, however, may be on a drawee
against whom checks may be drawn according to the law of the
country where payable.*

The limitations on legal capacity to draw a check are the same as
those imposed upon the drawer of a bill of exchange.

Only one drawee may be named, who may also be the drawer.
The drawee’s name need not be mentioned in the text, the address
being sufficient; but such name must appear somewhere on the face
of the check

Checks may be drawn payable to bearer, to oneself, or to several
payees together or in the alternative.®® Since the instrument must
contain a statement that it 1s a check, it is presumed to be “ to order ”
unless otherwise expressly stated. In “not to order” checks the
payee alone acquires rights. A payee may become a holder or an
endorser.

Checks to a payee of limited capacity are valid, but the claim
attempted to be satisfied thereby is not liquidated.

ENDORSEMENT

A check drawn to a definite payee can be transferred by endorse-
ment unless the drawer has forbidden it by the words “not to order 7,
or words of similar import. The limitations on legal capacity to
endorse a check are the same as for bills of exchange, and, generally
speaking, the legal rules applying to endorsements of bills of ex-
change apply also to checks, but endorsements on copies of a check
are invalid. Endorsement to a drawee is a receipt only, and a
drawee cannot endorse in any manner. If he does so it is disre-
garded *® .

Parties whose signatures are genuine remain liable on checks on
which the signature of the drawer or of an endorser is forged.”

of the persom drawing the check must be signed by him, although that of
which he signs may be printed or stamped.

G. 2, 25.
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Bearer checks cannot be endorsed, and endorsements on them have
no effect. They are transferred by delivery.®> The holder need not
prove the chain of title and can only be confronted with the defense
of unlawful possession. ~ :

Certification—~The custom of certifying checks, so common in the
United States, is unknown in Germany, and such action by a bank
would be invalid as such; but a written statement by the bank that
the drawer has, in its hands, the property referred to in the check
would render the bank liable. Nor may a check be accepted or in
any manner endorsed by the drawee; and if it is such acceptance
or endorsement will be disregarded.”

PAYMENT
TIME AND PLACE OF PAYMENT

A check is payable at sight; one in other terms is not a check but
merely an instruction. The address given on the face of the check
is the place for payment, and if any other place is named it is dis-
regarded. If no place is mentioned, the place of drawing is con-
sidered to be the place for payment. The “ pay offices ” printed on
the back of checks are not significant (even when branches of the
drawee bank) ; neither protest nor presentment can be made there.
At best the list is only information that the offices named will collect -
the check without charge. Presentation, however, to a clearing
house in which the drawee is represented and in the city where the
bank is located is valid.*

Under the Scheckgesetz post-dated checks were valid, but were
subf'ect to stamp duty® and treated as bills of exchange. They
could not be paid before the purported date of issue, as in the mean-
time payment might be stopped. In 1930 the law was amended, and
a post-dated check is now considered as issued on the day of presen-
tation if presented prior to the day stated on the check, and it may
be paid when presented. If no funds are available, a declaration of
nonpayment must be executed on request.

PERIOD FOR PRESENTATION

Checks drawn in Germany and payable there must be presented
at the place of payment within 10 days from the date of drawing.
If the last day be a Sunday or a holiday, presentment must be ma
on the next succeeding business day. Checks drawn abroad payable
in Germany must be presented within 3 weeks if drawn in Europe,
within 2 months if drawn in North America, and within 3 months if
drawn elsewhere. Checks drawn in Germany and payable abroad
mnstblbe“ presented according to the law of the country where
payable.

k{é_];piratioxtxl olf( :)be ti;fne for presentment of checks does not in-
validate a check but affects it only in the following respects: (1
Recourse is conditional on timely yprosentation and protest (if{hl
bank fail, the holder can only recover in the bankruptcey) ; (2) until
the period for presentation runs, the drawee may ignore revocation
(stopping of -payment).

=B G.B. 932-935. “8G.5 7T 12 Lad .
= BG.E. »24; 8.G. 10. = 8.G. 29.1 1= 5.6 1.
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RECOURSE

Recourse on checks is similar to that on bills of exchange. A party
liable is only bound to pay upon delivery of the check and the docu-
ments which prove its presentation, dishonor, and protest. If these
documents are not demanded at the time of payment, the right to
demand them is lost. If a check is lost or destroyed, its delivery
can be omitted, but only after court action to establish its loss and
the public proclamation ordered by the court., Meantime the holder
can demand payment upon giving security until the check is so
declared void.””

To enforce the right of recourse the holder must prove that the
presentation of the check was timely and that the check was not paid
or that presentation was attempted in vain, by (a) a statement on
the check signed by the drawee giving the date of presentation, ()
a certificate of the clearing house that the check was presented to it
before expiration of the period for presentation and not paid, or
(¢) by protest.®®

The holder of a check that has not been paid must mail notice
of nonpayment to his predecessor within 2 days after preparation of
the declaration certificate or protest, and every endorser in turn must
notify his predecessor in the same manner. Civil suits on claims
under the check law are heard before the commercial side of the
court in the place where payment should have been made or where
the defendant has his domicile.®®

RIGHTS AND LIABILITIES OF THE PARTIES

.Drawer —The drawer is jointly and severally liable with the en-
dorsers for payment. He may prohibit payment in cash by writing
“ for account only ” or a similar expression on the face of the check.
It is fraud for any party to a check to negotiate it if he knows it is
not covered, and this is true of the drawer even if he claims the
amount is due from the bank and the bank disputes it.!

A claim for recourse against a drawer is barred after 3 months if
the claimant is in Europe and after 6 months if he is elsewhere, but
it is absolutely barred in 1 year from the date of the check?®

Drawee—A bank has a lien on all the property deposited with it
for every claim it may have against the depositor even for claims and
set-offs not yet due. By its relations with the depositor it enters
into a contract to obey his instructions given in the form of checks,
subject to the ordinary safeguards and insofar as it has his property
to cover his instructions. A check drawn for a larger amount than
the depositor’s account need not be paid in part.

A bank is not liable if it pay a check drawn by one deceased or by
one who in the meantime loses legal capacity or without notice if
the drawer becomes bankrupt.?

” 5.G. 19, 22, 3

® §.G. 16. As to presentation and protest. arts. §7-91 of the bills of exchange law
apply ; presentment of checks must be proved by documents and not be witnesses or oaths.
Requests not to protest are covered by art. 42 of the bills of exchange law.

= 8.G. 27-28; Z.P.0O. 603.

18.G. 14-135.

285.G. 2122,

3 B.G.B. 647.
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A bank need not accept revocation (order to stop payment) of a
check by the drawer until the period for presentation has expired,
but a check “ for account only ” is revocable at any time. After the
time for presentation has elapsed the bank must not pay a check if
requested not to do so by the drawer, and even before that time if it
so contracts with the depositor.

A bank may not pay in cash a check marked “ for account only ”
(zur Verrechnung) across its face. It can only transfer from ac-
count to account. :

Where the drawer’s signature is forged or the content of a check
is altered, the holder’s right to recover depends on whether the bank
is connected with the drawer or the alleged drawer.

When the bank pays, it is entitled to the check, and it may pay any
check any time, even after expiration of the period for presentation,
unless payment has been stopped.*

Enrdorser—An unlimited endorser of a check is, jointly and sever-
ally with other endorsers and the drawer, liable during the proper
time for presentation for payment to all subsequent holders. He may,
however, limit his endorsement by adding thereto “ without guar-
anty ” or similar phrase and thereby preclude the right of recourse
against him. He may also prohibit payment in cash by the drawee
if he endorse across the face of a check “ for account only.” *

Claims for recourse by a holder against an endorser are barred in
3 months if the claimant is in Europe and in 6 months, if he is elze-
where, from the time the holder should have presented it for pay-
ment. Claims for recourse by one endorser against a prior endorser
are barred in a like period from the time the claimant paid or from
the date of commencement of action against him.* ‘

Holder—The holder of a check, if he make timely and proper pres-
entation, is entitled to recourse against all previous unlimited en-
dorsers and the drawer. As with a bill of exchange, the holder of a
check may sue all persons liable or any of them for the whole amount
of the claim without losing his claim against those not sued. If,
however, the holder has not presented the check on time and before
it is extinguished by limitation, he loses his right of recourse and
may proceed with the collection of the claim only against the drawer,
who is liable, however, only to the amount he would be enriched at
the holder’s expense. Even this claim is barred 1 year after the
date of the check.? '

CONFLICT OF LAWS

Checks drawn abroad, if they satisfy the requirements of German
law, are valid in Germany. If theyv do not meet the German re-
quirements, their validity and the liability of a person becoming a
party to them depend upon the law of the country where issued
or where such person became a party.

STAMP DUTY

. The law of stamp duties embodied in the bills of exchange law
is reiterated in the law of checks® and provides that checks are not
subject to this tax except when drawn abroad.

4
&

.
(71~
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3. *8.G. 20, *5.G.
415, *sG. 15, 18, 21-22. . "8G,
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POSTAL CHECK REGULATIONS

In an appendix to the check law there were added regulations
(Postcheckordnung) which constituted the German post office an
agency for the transfer of small amounts between merchants and
for the use of persons not having bank accounts.

Upon application to the post office any person or business in
Germany 1s entitled to participate in this postal transfer system.
An account can be opened upon depositing 100 marks, and the total
amount is not limited. . The money is subject to the depositor’s
withdrawal for himself or for payments to others in sums up to
10,000 marks.

A depositor is given a post check number, which thereafter is
unchanged and in which he acquires a distinct right. This post
check number is written on all the bills and correspondence of the
depositor and serves as notice to others with whom he deals that
Temittances may be made by them, either from their own accounts
in the post office or by depositing the money with the postman
{up to 800 marks) or at the post office, to the credit of that number.

Blanks furnished by the post office to its depositors must be used
by them in the transfer of moneys to the accounts of others, as the

t office will not accept remittances other than on the forms pro-
vided for that purpose.

No fee is collected by the post office for this service, but the
transferor must pay 20 pfennige to the issuing post office to cover
cost of mailing. A small charge is made when the transfer trans-
actions of any depositor exceed a certain number in any year.

i



VIII. BANKRUPTCY AND ARBITRATION
BANKRUPTCY

In Germany bankruptC{ is governed by a special law, the Reichs-
konkursordnung, originally enacted in February 1877 and later
amended. It must be considered together with the Civil Code
(Buergerlichesgesetzbuch) and the civil practice act (Zivilprozess-
ordnung). : o

Save for certain of its penal provisions it is applicable alike to
merchants and nonmerchants, and in this respect it differs from the
other German codes, which distinguish between mercantile and non-
mercantile matters. :

KINDS OF BANKRUPTCY

Bankruptcies may be fortuitous, culpable, or fraudulent. They
are fortuitous when the bankrupt is blameless. The law realizes that
in business relations some must fail, and it furnishes a method of
so treating the liabilities of an insolvent estate as to distribute the
losses among the creditors by invoking the general equitable prin-
ciple of uniform proportionate payment of debts in such fortuitous
bankruptcies. * It also assists the bankrupt by allowing maintenance
for himself and his family out of the assets if he 1s worthy and
blameless. - :

On the other hand, a bankruptcy is culpable (simple bankruptcy)?*
where the bankrupt is to be blamed for the manner of handling his
business affairs, and is fraudulent ? where he is criminally guilty of
misconduct in the handling of his business against the interests of
his creditors; and in both cases the bankruptcy law imposes penalties
against him.?

In every bankruptcy the law takes into consideration the extreme
nature of the remedy and the finality of the act itself; and since its
functioning enters into and affects all types of business and rela-
tions, it provides for a very close scrutiny of the act and proceedings
in connection therewith by the examination and supervision thereof.

DECLARATION OF BANKRUPTCY

A bankruptcy in Germany may be either voluntary or involun-
tary; that is, it may be commenced by the filing of a petition either
by the debtor or by a creditor.t In the case of a company"the

* Simple bunkrupt? 18 where the debtor (a) made debts of large sums for extravagance
or gambling, (b) to delay bankruptcy, obtains goods on credit and sells them below value,
1cl has pot kept books carefully or conceels or destroys them, or (d) omitted to draw
balance sheets annually (K.O. 240). (For a list of the abbreviations used in footnotes
throughout this monograph see p. xil.) i

* Frauduleot bankruptcy is where the debtor (a) eonceals or sbstracts property, (b)
acknowledges debts and transactions wholly or partly fictitious, (c) omits 8! lI'eep books
where under a statutory duty to do so, or (d) destroys or alters his books (K.Q. 239).

*In sddition to certain disabilities imposed in eimple and frandulent bankruptcies (as
for instance, the inability to put through a composition or obtain rehabilitation) penai
sentences are imposed on such bankrupts and those who compound illegal acts with them
lK‘A% 3396‘3;40). .

Q. 103.
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petition may also be filed by a manager (Geschaeftsfuehrer). director
(Vorstand), or liquidator.® It is predicated on the insolvency of the
debtor, which is assumed when there is a suspension of payment.
Excess of liabilities over assets is not a good ground for bankruptey
except in the case of a corporation.” The bankruptcy of a partner-
ship implies the bankruptcy of the responsible partners; but the
bankruptcy of a partner does not imply the bankruptcy of the firm.
In the latter case the share of the bankrupt partner goes to pay his
personal creditors and any balance goes into the partnership assets.®

The debtor may file a petition when he realizes that his assets are
insufficient to meet his liabilities and he is therefore forced to sus-
pend payment. His petition must include (a) a list of his debtors,
gb) a list of his creditors, (¢) a statement of his affairs generally

which may be filed subsequently), and (d) the petition to the court
for relief.?

Where the petition is filed by a creditor it must contain a state-
ment of his claim and proof of the debtor’s insolvency. It can be
-objected to only by the debtor.?°

EFFECTS OF ADJUDICATION

" The county court in the place where the debtor has his business or,
failing such, his domicile has exclusive jurisdiction to undertake the
bankruptcy proceedings. The determination upon the petition and
all other proceedings thereafter must be conducted under its direc-
tion, the rules of civil procedure applying except where varied by
the bankruptcy law.

:Immediately upon the hearing and granting of the petition, the
court makes an order providing for (a% the appointment of a trus-
tee;!2 () the turning over to him of the entire property, papers,
books, and estate of the debtor and his wife, and the subsequent
management thereof solely by the trustee;** (¢) an embargo on all
legal process by or against the bankrupt; (d) an embargo against
alienation of real property of the bankrupt, with an order for the
endorsement of an appropriate notation thereof upon the land reg-
istries of such properties;* (¢) a decree for payment of all out-
standings to the trustee;'* (f) the fixing of dates® for the ratifica-
tion of the court’s appointment of the trustee by the creditors at a
creditors’ meeting and for the filing of claims and examination
thereof and the election of a creditors’ committee;*” and (g) an order
to those who have property belonging to the bankrupt to turn 1t over

5K.0. 208. In this discussion of bankruptcy no treatment is attempted of proceedings
in respect of inheritances and bankruptcies of administrators. The law on these points
may be found in the bankruptcy act, sectiona 214-236, and the Civil Code, sections 1975—
1992 and 2013. See also Schuster, p. 653, sections 536—537.

¢ K.0. 102.

TK.Q. 207,

8 K.0. 212,

* K.0. 104, .

0 K.0. 105, 109.

R K.Q. 7T1-72; Z.P.0. 40.

2 R.0. 110. . i A . .

13 K.0. 2, 117. Any steps taken by the bankrupt in connection with the administration
of hié estate3 thereafter are void (K.O. 6-7).

“K.0. 113.

B K.O. 6, 8. Payment to the bankrupt after bankruptcy operates to discharge the paver
only to the extent that such payment passes into the assets, unless such payment is made
without knowledge of the bankruptcy (K.O. 8). L . . . hi

18 The declaration of bankruptcy also starts prescription periods running, within which
tra;l?(.(')tioinlsoot the bankrupt are void or voidable.

X
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to the trustee and no one else under penalty of damages for delay or
omission.'®* This order must be published by the clerk of the court in
the Official Gazette (Reichsanzeiger) and notice thereof given to the
mercantile registers.!®* , : ,

The bankruptcy proceedings embrace the entire property of the
bankrupt subject to execution which belongs to him at the time of
the commencement thereof ; 2* but the court allows the bankrupt any-
thing acquired subsequently or thereafter due to his mental or physi-
cal work or any gift.** His person, powers of work, rights as an
author, and his civil and trade name cannot be touched; and the
court, where the bankruptcy is fortuitous, may also allow the bank-
Tupt maintenance out of the assets during the proceedings.?

. l"ORElGX;’ ASSETS AND FOREIGN BANKRUPTCIES

- Intheory a German bankruptcy embraces property of the bankrupt

outside Germany, and indeed 1t does so affect all such property which
the trustee is able to bring under the jurisdiction of the courts; but
it is difficult to enforce these rights, especially where the bankrupt
himself is neither domiciled in Germany nor has his business or his
assets theres” )

The German property of a debtor against whom bankruptcy has
been commenced abroad is subject to execution; and, in such case, to
institute bankruptcy in Germany it is not.necessary to prove his
insolvency.*

: .- . APPOINTMENT OF TRUSTEE

The trustee is appointed by the court and may be required to give
security; but such' appointment may be ratified or rejected by the
committee of creditors, when formed. Where there are several
branches of the business, several trustees may be appointed, each of
whom acts independently. The name of the trustee must be publicly
announced, and he must be given a certificate of his appointment,
which is returned to the court when his duties are at an end.®

His duties are broadly (a) to collect, realize, and distribute the
assets and (4) to ascertain the liabilities, all of which duties are
performed under the supervision of the court and with the assistance
and support of the creditors’ committee.? He represents not only
the creditors but also the bankrupt and brings the parties together.
He conducts investigations and employs attorneys and accountants.
He is paid for his services and is answerable for the due fulfillment
of his duties to everyone and must answer for his own misconduct,
Intentional or negligent, as well as for that of his assistants.?” He
1s removable by the court of its own initiative or upon motion of the
creditors’ meeting or committee; and on the termination of his office
he must render a final account to the creditors, which thereafter
must be deposited with the clerk of the court, together with all the
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documents and the comments of the committee, so that all parties
may iospect and comment upon same.*®

MARSHALING OP ASSETS

After the court has made its order upon the petition as afore-
mentioned, it withdraws as much as possible from the proceedings
and allows the creditors, through their committee and under the
trustee, to act generally in connection with the ordinary business
of the bankruptcy, subject always to review.

Immediately upon his appointment the trustee starts upon his
duties to collect and determine the assets. In this connection he de-
cides upon the fulfillment of the bankrupt’s incompleted commit-
ments, upon the continuation or the winding up of the business
and the release of assets upon which creditors have a right of sep-
aration and severance, and the institution of impeachment
proceedings.?®

For these purposes he first makes a list (with values fixed by
experts) of all the property in his possession and prepares an in-
ventory and balance sheet for the court and for the inspection of the
parties interested, and to this inventory he may compel the bankrupt
to take the oath of disclosure.®

IMPEACHMENT OF ACTS OF BANKRUPT

In collecting the assets, the trustee and the creditors may make
application for the restitution of certain property to the bankrupt
estate, upon return of the consideration given, by demand and suit
under a power of impeachment within 1 year of the commencement
of the bankruptcy, if it can be proven that the bankrupt's property
was alienated (a) in prejudice of the rights of creditors, () for
insufficient consideration, or (¢) that the other party knew the debtor
was insolvent. )

Generally, acts within 10 days of the bankruptcy, or within 1 year
as between husband and wife or relatives, are particularly open to
suspicion and subject to inquiry by the court and impeachment, as
are gifts between near relatives made within 1 year (and under
certain circumstances, within 2 years).’*

A debtor’s transactions may also be impeached even where there
is no bankruptcy under the provisions of a code enacted for that

urpose (Gesetz betr. die Anfechtung von Rechtshandlungen eines
}S)chuldners auszerhalb des Konkursverfahren).

FULFILLMENT OF INCOMPLETE TRANSACTIONS

The provisions of the appropriate sections of the bankruptey law **
affect existing engagements of the bankrupt and provide that the
trustee shall be given the choice of fulfiliment or nonfulfillment.
They do not apply to contracts outside the bankruptcy—for instance,
where the debtor has undertaken to convey or assign an article or
make some performance which cannot be replaced (as the painting
of a picture) ; but contracts for service or executory contracts gen-
erally are included.

B KO 84 86 a K 0. 29-32, 35-38. 41, 102, 222; Z.P.O. 66.
=K Q. 17-21, 129-130, 132. =K 0. 3132, 37, 63.
® K.0. 123-1235. = K.Q. 17-28,
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- Where the trustee refuses fulfillment, the other party has:a claim
for damages for the loss he has-actually suffered, which becomes an
ordinary claim in the bankruptcy.®* Where the trustee demands
fulfillment of such incomplete contracts as are covered, he must
declare his intention -without delay and make payment in full
therefor.® = .
Where the premises are leased to the bankrupt and delivered
to him before the bankruptcy, either party may terminate; if not
delivered to the bankrupt, however, only the lessor may withdraw.
If property is leased by the bankrupt to another before bankruptcy,
the lease is irrevocable.® )
Contracts for services to the bankrupt are terminable upon notice
by either party, except that, if the trustee is the one who terminates
the bankrupt estate will be subject to a claim. This is true also of
a mandate (agency). The claims of both, when established, become
preferred in the bankruptcy.® :

CLAIMS OF CREDITORS
IN THE BANERUPTCY PROCEEDINGS

Form and requisites—The claims of creditors must be filed with
the court within the period fixed in the original order (which may
be from 2 weeks to 3 months). However, claims may be filed after
the time fixed and they are not barred, but the claimants must pay
the costs of the hearing thereon. Claims need not be in any specific
form and can be filed either in writing direct with the court or even
orally with the clerk of the court for entry in the record. When
filed they are open to inspection by all parties concerned. A per-
son with a power of attorney may represent one or more claimants
for filing as well as in the creditors’ meeting. The proof of claim
must always set forth (a) the consideration, (5) the amount in
marks, and (¢) any claim for priorities to which the claimant
insists he is entitled.®® :

Foreign creditors have equal rights with German creditors but
should immediately give a power of attorney to a person residing
in Germany to file the claim and otherwise represent them.*

Claims allowed and disallowed.—Claims not yet due are con-
sidered to be immediately due, as also are claims subject to condi-
tions subsequent; but claims subject to conditions precedent only
give the creditor the right to security. Creditors of bankrupts own-
Ing joint property may file claims against each of them for the full
amount and proceed on that basis until paid in full by either.
Claims for interest after the bankruptcy, for creditors’ expenses in
the proceedings, fines, and gifts are not allowable.®

Procedure~Claimants or those who represent them may be heard
personally, but they need not appear before a meeting of the cred-
1tors presided over by the trustee on a day fixed by him npon notice
to the creditors. The creditors whose claims are accepted likewise are
given an opportunity to be heard on claims of others. The bankrupt
also is summoned to attend the hearings to explain how the claims
arose, and he must at all times be ready and available to furnish full

" KO. 26: B.G.B. 258, ¥ K.Q. 22-23. ® KO, 5.
® K.0. 17—%8. 59.4' BK.Q. 138-140, 142, “©K.0. 61-68.
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information and is not allowed to leave the jurisdiction without the
consent of the court; if he does so or there is fear that he may, he can
be imprisoned. Those claims are considered established to which no
objection has been made or, if made, is rejected.*

After discussion of each claim the court must enter the result in
the schedule. 'I'his entry has the same effect as a judgment. Claim-
ants must establish claims to which there are objections, by suit; and
if they are successful in so doing, the schedules must be corrected
accordingly.**

, . OUTSIDE THE BANKRUPTCY PROCEEDINGS

Set-offs.—Entirely apart from the bankruptcy proceedings, cred-
itors who have claims against the bankrupt and against whom the
bankrupt also has claims may set them off one against the other and
cancel them, without appearing or filing claims in the bankruptey,
by merely giving notice thereof as though such creditors had pledges
to cover their claims.*®

So long as they are valid, such set-offs are allowed, whether in ex-
istence or contingent at the commencement of the bankruptcy, unless
they are acquired by the creditor after the bankruptcy or are claims
against the trustee.*

Separate satisfaction.>—Not to be considered a part of the bank-
ruptey proceedings is the adjustment of claims to be paid out of the
estate before it is available for the ordinary creditors. These are (a)
claims secured by pledge and mortgages* and (b) claims against
property held by the bankrupt in joint ownership in which the other
owner has the right to have his share set aside.*” Those claiming
such rights in personal property must, on demand, produce the
object for the trustee’s inspection and valuation.*®

Severance.**—Creditors possessing such right may exert their right
of severance of their property from the bankrupt estate in accord-
ance with the general law, without appearing in the bankruptcy pro-
ceedings, provided such right be established against the trustee by
his acquiescence or by suit.* )

Such rights arise from (a) claims of merchants sending goods to
the bankrupt where the merchandise has not as yet reached him, in
which event stoppage in transitu is permitted; (b) claims for mer-
chandise in the possession of the bankrupt under special arrangement
or on consignment (see “Consignment sales”, p. 112); and (¢)
claims of the wife of the bankrupt to property acquired by her not
with the husband’s means.**

If goods to which the right of severance would apply are no longer
in the possession of the bankrupt, the person having this right may

a K.0. 95, 100-101, 108, 141, 143-144.

¢ K.0, 145-146.

"K.g. 52_;5%&‘};3.(;3&8 'ész_l.P.O. 145, 302, 322, 529.

“KO. 5 ; B.G.B. . .

 With regard to separate satisfaction and severance, the trustee bas certain rights to
determine the validity of the claimants’ contentions without forcmtg claimants into court
to prove them, just as he has with regard to the settlement of suits brought by or
against the bankrupt before bankruptcy (K.O. 11, 18).

« The trustee notifies the real estafe registry and by order of the court has the en-~
dorsement of the bankruptey added, as well as any changes thereafter (K.O. 113-115).

< K.Q. 4, 16, 4849, 51,

“K.0. 120.

©@ See footnote 45 supra.

wEK.O, 43,
8 K.0, 44-45.



BANKRUPTCY AND ARBITRATION 179

“claim the consideration therefor insofar as it is still due, and from
the bankrupt estate insofar as it has been paid into the estate after
the commencement of the bankruptcy.®?

_SALE OF ASSETS

There are special rules for realizing on assets in bankruptcy. The
trustee can dispose of immovable property by sale at public auction
and of assets generally by compulsory or voluntary sale, even if
creditors have contractual liens or similar rights. This latter right
enables immediate use to be made of a favorable opportunity to
dispose of the bankrupt property. The costs of the compulsory
realization by the trustee become preferred debts.®®

Bankruptcy does not affect the right of realization of a creditor
entitled to separate satisfaction. Such creditor must obtain the
execution title necessary to realize on a mortgage on land or on a
ship either, before the bankruptcy, against the debtor personally or,
after it has commenced, against the trustee; and with respect to per-
sonal property the trustee, on his motion, may have the court fix a
period within which such realization must be sought by the creditor,
and only when this period has expired may such trustee proceed to
realization by means of execution or sale. An execution creditor
before bankruptcy may continue with and complete his execution
according to the provisions of the civil practice act.’*

“COMPOSITION WITH CREDITORS

Under the original bankruptcy statute a composition could be
effected at any tiume between the first meeting of creditors and the
final distribution of the assets approved by the court. The amend-
ments of 1927 also granted authority to apply for composition to
avert bankruptcy under the original rules for composition.®® The
debtor in the meantime is freed from attachments in execution, suits,
and actual bankruptcy. The application on the part of the insolvent
debtor for this purpose has to be accompanied by a definite proposi-
tion for the payment of not less than 30 percent.*®* Composition is
inadmissible in case of fraudulent bankruptcy.

Composition is the result of the act of the parties and not a judg-
ment of the court, so it can be had only when proposed by all the
parties liable. It involves, generally, a partial waiver of creditors’
claims and a guaranty of payment by friends of the debtor, but it
may involve only an arrangement by which additional time for pay-
ment is given. Its objects are (a) that creditors be paid quickly
and, possibly, a greater amount than in bankruptcy, (b) that ex-
pense of administration be saved, and (¢) that debtors be more
quickly restored to the free exercise of their earning capacity and
the enjoyment and continuance of their businesses.*?

The court’s approval of a composition as well as the sanction of
the creditors’ committee must be obtained before permission is

K0, 46,

PR et 1228, 1233 et 1257, 1268, 1272; H ;
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granted the debtor to offer it at an open meeting of creditors, and
such composition may be accepted only by a majority in number of
those creditors present and three fourths in amount. When so ac-
cepted it is good against all creditors and can be set aside only (a)
if it does not pay to creditors at least one fifth of their outstanding
claims, () if the insolvent condition has been brought about by the
dishonest or reckless conduct of the bankrupt, or (gc) if preference
has been given to any creditor.*®

Upon the acceptance of a composition the creditors must be paid
according to its terms, even if it subsequently is set aside because of
fraud, preference, or other reason. If set aside, the waiver of credi-
tors’ claims is rescinded notwithstanding such payment.

DISTRIBUTION OF PROCEEDS

The bankruptcy law provides three kinds of distribution, namely,
preliminary, final, and supplementary, all of which are to be carried
out by the trustee. In addition, the trustee may, independently, but
with the consent of the court, pay privileged claims duf; proven.*®

Preliminary distribution is made after examination of the claims
and as often as there is sufficient cash on hand to do so, but always
with the consent of the creditors’ committee. However, upon mo-
tion, such preliminary distribution may be postponed if a proposal
for composition is pending.*®

Final distribution can take place only when the assets have been
fully realized, and then only with the approval of the court.*

Supplementary distribution becomes necessary only if further as-
sets Eecome available after final distribution. This also requires
sanction of the court.®*

ORDER OF PAYMENT .

Preferred creditors’ claims are paid first and in the following
order: (a) Preferred claims of the first class (Masseschulden), which
include (1) claims arising from dealings with the trustee, (2) claims
on unfulfilled contracts and engagements, and (3) claims for enrich-
ment of the bankrupt estate without cost; then (b) preferred claims
of the second class (Massekosten), which include claims for (1) legal
costs of common proceedings, (2) outlays incurred in the manage-
ment, realization, and distribution of assets, and (3) maintenance to
the bankrupt. Where the assets are not sufficient to pay all of the
above, proportional payments are resorted to in each class when
and if it is reached.®

Ordinary creditors’ claims are then paid in the following order of
priority and also proportionally when a class is reached if assets are
insufficient to pay the class in full: () Arrears of the last year to
servants; (b) government, State, and city burdens; (c¢) church,
school, and insurance payments; (d) doctors, chemists (druggists),
and nurses; and (¢) all other creditors.®

TERMINATION OF PROCEEDINGS

The bankruptcy proceedings are terminated (a) when the estate
is not sufficient to defray administration expenses, (b) when a com-

®|E.O. 182, 187-188, 193. « K.0. 161. & K 0. 57-60.
®» K Q. 61, 167, 170, ®K.0. 163. ® K.0. 61.
® K 0. 88, 149-150, 159-160.
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position is effected, (¢) after the final meeting of creditors to check
and confirm the final accounts, or (d) if the debtor obtains the con-
sent of all the creditors thereto; but in any case the discontinuance
‘and grounds therefor must be publicly announced.®®

All the effects of the bankruptcy herein set forth come to an end
upon its discontinuance, and the debtor recovers his right to control
and freely dispose of the assets.¢

ARBITRATION

Arbitration is defined in German law as proceedings leading to
the determination of a dispute by a tribunal other than the ordinary
court given competency to decide by agreement of the parties.®?

Proceedings  under arbitration grew in popularity gradually but
were grudgingly accepted by the courts, even after the enactment
of provisions therefor in the civil practice act.®® The rules of pro-
cedure were so vaguely outlined and so strictly construed that per-
sons of extraordinary experience were needed to conduct the hear-
ings. This led to the formation of courts of arbitration sponsored
by trade associations and chambers of commerce. The hostility
of the law courts (which jealously guarded their own right to de-
termine disputes) to this procedure was reflected in the attitude of
disputants who adopted it, and of commercial circles generally,
toward court rulings and the code provisions.®® .

With the wider adoption of arbitration by merchants the courts
became more understanding in their rulings, until now there is
splendid cooperation between the courts and arbitrators. Trade
associations, however, still have their own sanctions for disobédience
to awards, the strongest of which is blacklisting.

REQUISITES OF ARBITRATION CLAUSES

The clause in an agreement providing for arbitration need be in
no specific -form and need contain no specific provisions either as
to naming arbitrators or the procedure to be followed by them.
An arbitration agreement may be concluded orally or in writing,
expressly or tacitly, so long as it fulfills the requirement that it
deal with the entire subject matter of the dispute rather than with
an element thereof; and it can be had to determine rights, irrespec-
tive of whether they are present or future. It may even be pro- -
vided for by testament.’™

The matters which properly may be submitted to arbitration in
Germany are disputes as to legal rights which would, in the ab-
sence of arbitration, be submitted to the ordinary civil courts and
in which the parties would have been entitled to compromise. This

dcﬁ_nitio_n itself removes criminal matters from consideration under
arbitration.n ’

* K.0. 107, 163, 190, 202, 204-205,
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Anyone with legal capacity to contract (even a bankrupt) who
has a right in and to the subject matter in dispute may be a party
o an arbitration. This right is enjoyed by an agent; but a mer-
cantile agent cannot refer a dispute to arbitration without express
authority.’

_The existence of an arbitration clause in an agreement takes the
dispute from determination by the courts, and in such a case they
can intervene only when a plea is entered by either of the parties
at the beginning of the arbitration proceedings. The court, uniler
such .an application, can only determine whether the arbitration
clause itself is valid and binding.”

The arbitration clause may waive recourse to the courts, but the
parties may never agree to forego the right of appeal to the appellate
court unless they provide in the arbitration clause itself for appeal
to a higher appeal court of arbitration.

SELECTION OF ARBITRATORS AND UMPIRE

Anyone with legal capacity may act as an arbitrator, except a
party himself or his representative in law, such as a director of his
.business. Administrative bodies also may act. A judge of any court
may act, provided the particular judge is not named but merely
the court from which one of the judges may be chosen; and when
a judge acts he does so in his capacity as a private citizen. Women
may act as arbitrators, as likewise may foreigners.

Unless specified to the contrary, it is implied that the reference
i1s to two arbitrators, each party appointing his own. No definite
form for appointment is prescribed, but the method of appointment
is impliedly agreed upon. Should one party not appoint his arbi-
trator within 7 days after receiving notice, the other party may
apply to the court to make such appointment. The defaulting party
loses his right to appoint and must accept the court’s selection.
The court has no right to appoint the arbitrators where it is agreed
that both parties together shall appoint them or where the designa-
tion of arbitrators is delegated to a third party.™

The same method of appointment is followed if an arbitrator
after appointment refuses to act or is guilty of hindering the pro-
ceedings or where it is necessary to replace a defaulting arbitrator
during the proceedings.™

An arbitrator is liable to both parties for intentional breach of
duty (malice) or delay or refusal to act after his acceptance. The
parties, after selection of the arbitrators, are bound by the decisions
of the arbitrators on questions of law, whether such decisions are
good law or bad, because by the selection of the arbitrators the par-
ties agree to be bound by the interpretations which they hand down.
This is true of all the laws except the special obligatory laws of Ger-
many, which are binding on the arbitrators and must be followed
by them.?® . . . .

At any time during the proceedings the appointment of an arbi-
trator may be revoked upon consent of both parties, and objection

=B.G.B. 1672; H.G.B, 49, 54. .
”g\gx?w%m‘e a court is determining the validity of an arhitration clause it has not the

power to temporarily enjoin the continuance of the arbitration proceedings.
% Z P.0O. 1028-1030.
% Z.P.0. 1031.
WZP.O. 1042.
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to an arbitrator selected by one party may be made by the other, but
only for personal reasons. These reasons are the same as those which
can be urged for the removal of a judge—for example, infancy or
partiality.” They should be brought to the attention of the court
as soon as they are discovered. ) .

Provision for an umpire (Obmann) is not implied nor is the po-
sition officially recognized under German law. However, where an
umpire is provided for in the agreement he is permitted to act with
other arbitrators. . : ] :

PROCEDURE IN ARBITRATION

It is not absolutely necessary that the parties sign a submission.
It is highly desirable, however, that they draw up a memorandum of
the subject matter of the dispute and of the duties of the arbitrators
for the purpose of record. '

In conducting the inquiry under arbitration the arbitrators may
make their own rules for procedure, either at the outset or when the
contingencies or necessities arise. Their discretion in the making of
such rules is not limited unless there is provision therefor in the sub-
mission. The only rule of procedure which they must follow is that
they must hear both parties or at least give both parties opportunity
to be heard. However, if either party does not appear or plead, the
arbitrators may continue without him. Arbitrators have no power
to compel the appearance of a witness or to administer an oath, but
when they or the parties deem it necessary they may ask the court= to
do so. The arbitrators may try to conciliate the parties, but a com-
promise is void if it is against the law or cannot be enforced.™ )

If during the proceedings an arbitrator refuses to continue to act
or is unable to do so, or if he unduly delays the proceedings, the sub-
mission is declared.void unless the parties have provided otherwise
in the agreement.’ .

Each arbitrator’s vote is equal to that of any other, and if there
is an even number of arbitrators the vote may be a tie, in which
case it is held there is no agreement and the submission would be
revoked.®® So it is always advisable to provide for an umpire with
the same right to vote as an arbitrator. It is possible io add the
stipulation that the umpire should be called upon to vote only where
a majority cannot otherwise be obtained.

s

AWARDS IN ARBITRATION

No general provision is made as to the time in which an award
is to be given. Ilowever, unreasonable delay may either revoke the
submission or cause the removal of the guilty arbitrator.

When an award is made, it is held to have, “ as between the parties,
the same effect as a valid judgment of a court.”® It does not bar a
new action in the identical dispute, but if pleaded is a complete
defense. It binds not only the parties but also persons claiming
through or under them, except where one of the parties is or becomes
a bankrupt during the proceedings.

The award must be in writing, dated, and signed by all the arbi-
trators; and signed duplicate originals must be served on the parties.

WZPO. 4143, 1032, » 7. P.0O. 1033 & ZP.0. 1040.
WZP.O. 1034-1038, 1044, ® ZP.0. 1033, 1038.
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The original, with its proof of service, must be filed with the clerk
of the proper court. The award must contain a statement of the
grounds upon which the arbitrators base their decision, unless dis-
pensed with by consent of the parties. It should also state the pro-
portion of the costs to be borne by each of the parties unless this is
to be decided by a separate proceeding.®?

ENFORCEMENT OF AWARDS

The award binds the parties as would a judgment of a court, but
is not enforceable (any more than is a judgment) without obtaining
a court order.®® In such proceedings upon an award, in order that
an execution may be granted the court examines the award only as
to form and not as to merits, and the request will be refused only if
the award intentionally disregards positive rules of law which the
parties could not validly waive or if the formalities as to the sub-
stance of the award have not been observed.®* Otherwise, the court
grants the execution and the successful party proceeds to execution
as on an ordinary judgment.®® :

. GROUNDS FORE NULLITY

An award may be set aside if notice for an appeal is served within
1 month of the time that knowledge of an irregularity comes to the
party, but in no case will such an appeal be allowed after 10 years.®

An award may be set aside (a) 1f the proceedings themselves are
impeachable, (b) if the judgment ordered a performance forbidden
by law, (¢) if a party was not represented according to law, (d) if
a party was not given opportunity to be heard, (¢) when the award
does not contain the reasons therefor, or (f) if the same judgment
in a court could have been set aside.®?

If an appeal is taken, the court must suspend the order for en-
forcement of the award until the appeal is decided.®®

FOREIGN AWARDS

The civil practice act contains no special provision for the enforce-
ment of foreign arbitral awards. Foreign awards may be rendered
enforceable, however, by order of the court, provided they fulfill
the conditions laid down in that act.®® If the foreign award does
not fulfill these conditions, but has nevertheless been validly rendered
abroad, the winning party may, on the basis of this award, bring an
action (Erfuellungsklage) against the losing party before the court,
in order that the losing party may be ordered to fulfill his obligation
to submit to the award—an obligation arising from the submission
to arbitration. The court does not examine the award as to its
merits,

®Z P.0, 1039, 1041,
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IX. INDUSTRIAL PROPERTY

The term “ industrial property ”, little used in the United States,
is a convenient term to denote those intangible rights which are the
safeguards of business men and the public and which arise from the
particular conduct of a particular business. Among these rights are
patents, trade marks, trade names, and the right to conduct one’s
business without improper interference from others, or, generally
speaking, unfair competition. Copyrights and other phases of the
protection of artistic, literary, and similar effort are not included,
these being, in contradistinction, termed “ intellectual property.”*

Germany early established a high standard for the protection of
industrial property, not alone for its own citizens but for the citizens
of the other countries of the world.? As commerce developed, the
older rights already existing were supplemented and given new sanc-
tions, and new rights were recognized and added to the body of the
law. These intangible rights of industrial property (immaterial
Rechte) are in Germany largely the subject of legislative action.
Most of the rights are not only embodied in written law but are the
basis for penal sanctions.®

THE NEED FOR PROTECTION

Probably the most important subdivisions of industrial property
are patents and trade marks, to the necessity for the protection of
which attention should be called at the outset. In Germany, as else-
where, they are the two such rights which require affirmative action
to secure protection.

In most countries the first applicant is entitled to registration of a
trade mark and to its exclusive use. In all countries an unpatented
process * may be utilized by anyone. The loss of the right to such
article or process will usually impose a serious handicap in markets
where these rights have not been protected.

In considering the advisability of patent protection, attention
should be paid both to those countries where there is a substantial

1 This distinction between industrial and intellectual property is brought out in the
discussion of copyrights, on p. 198 following. Although copyrights are grouped herein
with industrisl property, they are not so classed under German law.

2 Both Germapy and the Tuited States are signatories to the Convention for the Pro-
tection of Iodustrial Property, promulgated after the Hague congress of 1925. Article
IT of the convention pledges: ** Nationals of each of the contracting countries sghall, in
all other countries of the union. s regards industrial-property protection, enjoy the ad-
vantages that their respective laws now grant, or may gxeerreager grant, to their own
nationals, without any prejudice of the right specially provided by the present conven-
tion. Consequently they shall have the same protection as the latter, and the same legal
remedy agaiust infringement of their rights, provided they observe the conditions and
formalities imposed on eubjects or citizens. Nevertheless, no condition as to the posses-
tion of & domicile or establishment in the country where protection is claimed can be
;(;(‘]"llllrsd' or(l ;hh‘os’e' who enjoy the benefitg of the union for the enjoyment of any industrial-

8.

*1n Awerican practice much of this law is found in court decisions, and many of these
rizhts must be enforced by civil action either by prayer for injunctive relief or by suit
for damayea, er both. Federal Trade Commission practice is a notable exception.

¢ A patent may be refused if the invention upon which it is based becomes publicly
kuown before application.

185
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potential market and to those which, while they may not afford an
internal market, are so industrially equipped that the manufacture
of the invention there is feasible and its exporters thereby beconie
potential competitors for neutral markets. i

Somewhat similar considerations apply to registration of trade
marks. The loss of the right to a trade mark in any market would
compel the adoption and popularization of a different trade mark
for that market. The benefit of all vicarious advertising would ac-
crue to competitors, while the damage caused by an inferior product
being marketed under the original trade mark is frequently far more
serious than the direct loss in sales. Registration, particularly of
those products customarily handled through many distributors, is
also important in potential producing countries, for as a practical
matter it is much easier to prevent the improper use of a trade mark
by one producer than it is to act against many distributors.

Patent and trade-mark pirating flourish in all countries of the
world—in Germany perhaps less than in many others; but patent
protection and trade-mark registration are the only safe preventives
anywhere. A patent should always be taken out and a trade mark
Tegistered either in the name of the principal or by some agency con-
trolled by the true owner. To register a trade mark in the name of
an agent or to assign a patent to him may seem expedient ; but satis-
factory agents may die, once good outlets may become unsatisfactory
through change in stock ownership, amicable business arrangements
may become unfriendly, and many other reasons may make a change
in representation desirable. YWhen any of these contingencies arise
the holder of the patent or trade mark is not only placed in a stra-
tegic bargaining position but in many instances, through control of
the assigned patent or trade mark, is in full control of the field and
can prevent absolutely the importation and marketing of the pat-
ented article or compel the use of an entirely dissimilar (and usually
unknown) trade mark in the future distribution of the trade-marked
article. These considerations are not peculiar to Germany, but apply
with equal force in all markets of the world.

PATENTS
WHAT IS PATENTABLE

In Germany every invention (not contrary to law or good morals)
of a new industrial process or new application of known methods for
obtaining an industrial result may be protected by a patent. Medi-
cines, drinks, foods, and chemicals are not themselves patentable, but
processes of manufacture of such products may be patented.

A patent application may be rejected if among other reasons (a)
it is for an artificial food product derived from chemical substances,
unless the method of production is sufficiently analyzed and ap-
proved, () it has been described in the public prints within 100
years, (¢) it is not a technical or economic improvement, or (d) it
1s a device which cannot be operated or, if once operated, cannot be
repeated. L

A special form of patent, called a patent of addition, is procurable
on new or distinct improvements or developments of a part of an
original patent—but only by the registered proprietor of the patent
to which it refers. (See p. 190.)
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APPLICATION FORMALITIES
WHO MAY APPLY

Application for a patent is made in the name of an inventor or
his assignee or legal successor. The first person properly applying
for a patent is entitled to.it; but it may be annulled if he acqmreﬁ
knowledge of the invention irregularly. Ordinarily a patent is ap-
plied for in the name of the inventor; but where this is not the case,
under an amendment to the patent law the name of the inventor
must be mentioned in the application unless he files a waiver. Appli-
cations do not require an vath.

DOCUMENTS AND DRAWINGS

An application in writing must be filed with the Patent Office
in Berlin. If the applicant is a ronresident of Germany, the appli-
cation must be accompanied or followed by a power of attorney,
appointing an agent. Together with the application, a specification
in duplicate must be filed, written in the German language, but it
peed not be signed. This specification must set forth the technical
problem solved, the new result, and the industrial purpose served,
sufficiently in detail to enable those skilled in the art to practice the
invention. The claims must be stated at its end, the approved prac-
tice being first to state the former practice to which the improvement
applies and then to enumerate the characteristic features which
distinguish the invention under consideration. Only one invention
may be claimed in each application.

Drawings must also be filed in duplicate with the application; one
on bristol board, 13 inches high by 814 or 1614 inches, and one on
cloth, 13 inches high and any width. YWhere a power of attorney
is necessary, this also must be filed; and where an assignment of the
patent is made, the assignment, duly legalized, must likewise be
submitted.

. TIME FOBR FILING

An application for a patent must be filed in Germany before
printed publication anywhere and before public use in Germany.
As Germany is a member of the Union for the Protection of In-
dustrial Property, under article IV of the Hague convention which
established the union any person who has duly applied for a patent
(or for a utility model, an industrial design or model, or a trade
mark) in the United States or any other member country enjoys a
right of priority for 12 months® from the date of filing the first
application. Subsequent application by others or publication or
e:qilgltatmn during this period does not invalidate the applicant’s
right.

EXAMINATION POR NOVELTY AND PRIORITY

Novelty, upon which the granting of a patent depends, is thor-
oughly investigated, and an invention is held not to be novel if it
has been so described within 100 years in the public prints or if it
has been so publicly employed in Germany that its use by other
persons skilled in the art is possible. It is an invention subject to
patent only when it is either a new means to a known end, a known

® For patents apd wutility modelz only. Tt is 6 montha for industrial degigns and .
modeis aud trade marks (Cobnvention fur the Protection of Industrial Property, art. IV ¢).
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means to a new end, or the application of a known means to a new
end provided a new and logically deducible technical effect can be
obtained thereby.

_ Examination as to novelty is strict and thorough, and all applica-
tions are referred to an examiner, who investigates the published
literature for previous publication. Reports of previous publication
or anticipation are made to the applicant and opportunity offered
for reply within a stated time. IF the examiner is satisfied by the
reply, the application is advertised in the Official Gazette (Reichs-
anzeiger) and the application, drawing, and claims are opened for
public inspection.

Publication may be delayed 6 months upon request. A 3-months
delay is not refused under any circumstances. The specifications
are printed and letters patent issued if the patent is granted.

TERM OF PROTECTION—MARKING

A German patent is granted for a period of 18 years from the
day next following the date of filing and gives an exclusive right to
the exploitation of the patented article and to industrially produce,
-introduce, market, display, employ, and use it.

Marking of patented articles as “ patented ” is optional with the
patentee. When patented articles are so marked, the marking is
usually in the following form: “ D.R.P. No. . False marking
is punished in the German courts by the imposition of a fine.

REJECTION AND APPEAL

‘ Rejection of an application cannot be issued until the applicant is
notified of the basis on which rejection is contemplated. If the appli-
cant fails to reply within the fixed period, his application is treated
as abandoned. During this proceeding the applicant or his agent
may interview the examiner or be heard by the application depart-
ment ; but there is no obligation to permit it.

On rejection an applicant may appeal within 1 month to the board
of appeals. Notice of appeal within the time limit is sufficient. The
time for notice cannot be extended. Argument may be made later,
but should be submitted as soon as possible; and if the applicant
proposes to amend his specification and claims, this is sometimes
allowed, but the amendment must be in writing. The decision of
the board of appeals is final. .

On appeal the applicant may request a hearing for himself (or his
agent) or a demonstration of the invention. . )

1f the application is accepted upon appeal, it is advertised and
the file opened to inspection as when accepted in the first instance by
the examiner.

OPPOSITION—REVOCATION

A notice of opposition to the issuance of a patent may be filed
within 2 months of the date of publication, alleging that the inven-
tion is not patentable or that the applicant is not in lawful possession
of the invention. The latter objection can be interposed by the in-
jured party only. The applicant may file an answer to such opposi-
tion, and occasionally the objector replies. Either party may request
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an oral discussion, otherwise it is handled by the appeal department
on the petition and counterstatement, alone. The decision is made by
the application department, from which either party may appeal to
the board of appeals. The decision of the board is final.

A patent may be revoked after 3 years (a) if the patentee reglects
to adequately work the patent in Germany or (b) when it appears
conducive to the public interest that licenses to use the invention be
granted to others and the patentee refuses to do so for a reasonable
compensation and on good security.

WORKING OF THE PATENT

If a German patent is not adequately worked in Germany within
3 years of issuance, either by the inventor or by a licensee, this
failure is ground for revocation. Adequate working is usually re-
garded as “the extent sufficient to supply the German market by
production in’Germany.” Reasonable grounds for failure to work
may excuse the patentee from the consequences of that failure; but
advertising for licensees, or manufacture by a licensee in an unsatis-
factory manner, or the lack of immediate profit is not so regarded.
Even though the patent was once worked, a lapse in that working
may be ground for revocation. The working must be continuous,
except that past interruptions are not considered when revocation is
sought if the patent at that time is in fact being adequately worked.

By virtue of an agreement between the United States and Ger-
many proclaimed -August 1, 1909, and renewed February 22, 1922,
the working of a patent in the territory of one of the contracting
parties is considered equivalent to working in the territory of the
other. Thus citizens of the United States having German patents
and working these patents in the United States are considered
as working them in Germany.®

ASSIGNMENTS AND TRANSFERS

Assignments of patents should be registered in the German Patent
Office, and must be legalized. An assignment must be accepted by
the assignee, and, if the assignee is a nonresident, a duly authenti-
cated power of attorney must also be signed by him (but not neces-
sarily legalized) and filed. Assignments not recorded are ineffec-
tive against third persons. Notices of the Patent Office are sent
only to owners of record.

A patent is subject to inheritance and can also be transferred or
licensed, either in its entirety or in a restricted manner, by contract.

INFRINGEMENT AND PENALTIES

_ Aninfringer with knowledge or one whose infringement results’
from gross negligence is liable to the patentee, who is also entitled

to an accounting and judgment for the profits resulting from the .
infringement. If a process for manufacturing a new material is

patented, other material of the same quality and kind is presumed

to be manufactured under the patented process until the contrary

is proved.

® Germany has similar agreements with Italy and Switzerland.
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. A patentee is also entitled to injunctive relief against further
infringement of his patent (especially if the in?ringement is
threatened).

All actions for infringement must be brought within 3 years
from the time knowledge of the infringement was first obtained.

The fact that a patent has expired or lapsed does not mean that
a manufacturer is deprived of all protection. * Slavish imitation
or exact copying ” of an article (whether once patented or not) in
an unnecessary manner, so that its manufacturing origin is misrep-
resented, is “ passing off ” and as such is unfair competition. (See
“ Imitation of manufactured articles ” on p. 197.)

FEES AND ANNUITIES

The fees to be paid upon an application for a patent change from
time to time and the incidental costs (for drawings, translations,
legitimization, etc.) depend upon the nature of the invention, hence
a statement of the costs of obtaining a patent is impracticable; but
the yearly payments, though often changed, may be given. These
annuities approximate $7.50 for each of the first 4 years, $12.50 for
the fifth year, $18.75 for the sixth, $25 for the seventh, $37.50 for the
eighth, and é50 for the ninth, and rise thereafter in $25 steps to
reach $300 for the eighteenth year.” If the owner of a patent can
prove that he is in a necessitous condition, he may obtain a respite
for paying an annuity or be allowed to pay it in installments.®

Annuities must be paid every year in advance upon a patent. An
extension of 60 days is allowed without fine, and of 30 days there-
after with fine; but after 90 days there is no extension of the right to
renew and pay an annuity unless it is proven that the delay in pay-
ment occurred through inadvertence.

There is also a fee required to be paid on a petition for annulment
of a patent or for withdrawal of a patent and upon applications on

appeal.
PATENTS OF ADDITION

A patent of addition may be obtained on a new or distinct improve-
ment or development of a part of an original patent, but only by the
registered proprietor of the patent to which it refers. The life of a
patent of addition is for the unexpired term of the original patent.

A patent of addition becomes an original patent (the term of which
is extended to that of the original patent) if the original patent
becomes void.® )

Patents of addition are subject only to an application fee and pay-
ment of the first annuity unless the original patent is invalidated,
when the first patent of addition is continued as the original patent
-and is then subject to the annual fee.

DESIGN PATENTS

Although the protection of a design 'patent (Geschmackmuster) is
little sought in Germany, such protection has been provided for by

v A decree of June 14, 1932, introduced certa}i]n remissions of annual patent fees which
are not taken into account in the figures given here. .

8 Industrial Property Bulletin No, 7 (C.L. No. 825), igssued by the Division of Commer-
cial Laws, Bureau of i‘oreign and Domestic Commerce, Washington. N

® Under & recent amendment, the oldest patent of addition becomes an original patent
if the original patent is annulled.
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statutory enactment.’* The protection afforded to an owner of a new
and distinctive design or model is obtainable upon application for
registration (before use thereof), application being made by resi-
dents of Germany through the commercial court (Handelsgericht)
in Leipzig. . : ‘ :

A design patent is allowed without examination or proof as to the
right of the applicant thereto. It is granted for 1 to 3 years, and
may be extended to 15 years at the longest. o

The fact of the allowance of such protection and extension of the
period is published in the monthly records of the Deutschen Reichs-
anzeiger and paid for by the applicant.

UTILITY MODELS

The German Patent Office provides,’* for German residents and
for subjects of countries which are members of the Union for the
Protection of Industrial Property or of countries granting similar
rights to German. citizens, a method for the protection of articles
(not processes) adapted to manufacture or practical use but not
otherwise patentable. These are known as petty patents or utility-
model patents (Gebrauchsmuster) and are generally employed for
small or unimportant articles upon which the payment of fees and
annuities would be a burden or where sufficient novelty for a regular
patent is lacking.

Unlike design patents, which protect the form, shape, and general
outline, a petty patent merely protects the constructive arrangement,
the combinations or modifications of inventions. The petty patent
covers only the specific form shown in the application, whereas a
regular patent protects the invention independent of its form.

Valid petty patents cannot be obtained upon an invention previ-
ously published in any country ; *2 but prior public use in any country
other than Germany is no bar to their validity. - ‘

Such petty patents are for a term of 3 years, and are renewable
for an additional 3 years. The application therefor may be made by
anyone claiming to be the inventor. The filing fee and 3-year annuity
costs must be paid in advance. The necessary documents are the
same as upon an application for a regular patent. There is no
examination as to novelty required, but the patent can be canceled
upon proof shown. Where there is a conflict as to priority, the
claims must be decided by the courts.

TRADE MARKS

A trade mark has always been merely a mark or symbol whose
function is to identify merchandise as regards origin and owner-
ship. -These marks were first used for identification, tracing, and
reclamation of articles in the event (not unusual in earlier times)
the ‘goods were captured by pirates, miscarried, or lost. In other

words, at the outset the mark was an asset and its use of particular
benefit to the owner.

1 Gesetz betreffend das Urheberrecht an Mustern und Modellen, January ‘1876.
Y Gebrauchsmusterordnung of June 1, 1901.
, ¥ Tbe right of priority granted by the Convention for the Protection of Industrial
P'roperty (art. IV c) on .utility models is 12 months, .

-
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Subsequently, the trade mark was used as a guild enforcement
method ; goods were required to be marked, to the end that articles
varying from guild standards could be traced and their maker dis-
ciplined. The mark thus became a liability.

Stimulation of business was not the object originally sought in
the use of a trade mark; but with the increase of foreign trade
manufacturers began to realize that the excellence of their goods,
identified by users through trade marks, did stimulate demand; and,
once the benefit was shown, guild compulsion no longer was neces-
sary, and ‘trade marks again became an asset. Property rights in
tra%enmarks began to be recognized and common-law rights devel-
oped.’®

The law of May 12, 1894, as amended, is the basis for trade-mark
registration and rights in Germany.**

NECESSITY FOR REGISTRATION

Registration is necessary to obtain a right in and protection for
a trade mark. A trade mark is not protected even by continuous
use in Germany if it is not registered, nor can any claim to owner-
ship be acquired by such use. Registration alone is the determin-
ing factor. :

On several occasions foreigners (particularly Americans) have
allowed their agents in Germany to translate the wording of a reg-
istered trade mark or to otherwise alter it to strengthen its appeal

. to the German public without effecting a new registration or with-
out insisting that such new registration be made in their own name.
Later they discovered that they had completely lost the right to the
new or altered trade mark because someone else had appled for its
registration.

All trade-mark protection in Germany must be taken in the name
of the original owner and never relinquished—this point cannot be
too often stressed, and it applies with equal force to all modifications
and alterations of trade marks.

WHAT MAY BE REGISTERED

The law does not define a trade mark. In the absence of such defi-
nition it can be assumed that any distinctive mark which is not in
one of the prohibited classes may be registered. The following are
not subject to registration:

1. Marks common to the trade;

9. Marks which consist exclusively of figures, letters, or words used
to convey information as to kind, time and place of manufacture,

_ quality, price, quantity, or weight; ) .

8. Marks which contain coats of arms of a domestic or foreign
state or domestic towns or communities; and

4. Marks which contain representations calculated to annoy or
which are or may be misleading or deceptive. )

A foreign trade mark which does not comply with the German
law in nonessential elements may be registered in Germany if it has

1 See Schechter's Historical Foundations of Trade-Mark Law.
 See footnote 2 on p. 185.
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been registered in accordance with the foreign law upon which the
application for German registration is based.*s ) . .

Foreign trade marks registered under classifications which differ
from those of the German Patent Office must be made to fall into the
German classifications in order to be registered, although one regis-
tration may cover two or more classes on payment of additional fees
for each class after the first. '

-  APPLICATION FORMALITIES
WHO MAY APPLY

Registration of a trade mark is granted to the first applicant.
The right to apply is independent of prior use.’* Persons not hav-
ing an establishment in Germany may apply for registration only
when the country in which their establishment *? is located accords
protection to the trade marks of Germans to the same extent it does
to similar domestic trade marks. The United States does so.

Upon filing an application for the registration of a foreign trade
mark, it must be shown that the mark has been properly registered
in the country where the applicant’s establishment 1s situated.*®

DOCUMENTS—TIME FOR FILING

Application must be made to the Patent Office, Berlin, and must
consist of a petition, signed by the applicant or his agent, giving (e)
the name, address, profession, and establishment of the applicant,
() a full description of the mark, and (¢) a statement of the
classification in which the mark is to be used. An electrotype and
20 prints must be filed with the application. Where an application
is based on a foreign registration, a certified copy of that registra-
tion also is necessary.

- If application is made by an agent, there must be a power of
attorney.

To secure the priority provided in the Convention for the Pro-
tection of Industrial Property the application must be filed within
6 months from the date of filing the application in the home country.

EXAMINATION AND OPPOSITION—TERM OF PROTECTION

Strict examination is first made as to the form of the documents
and the registrability of the trade mark. If this examination is
satisfactory, the Patent Office next examines for prior registration
and for infringement. If the mark is anticipated, the Patent Office

% ¢ Fvery trade mark duly registered in the country of origin shall be admitted for
registration and protected in the form originally registered in the otber countries of the
uvion” (Convention for the Protection of Industrial Property, art. VI).

3« Any person who has duly applied for  ®* ® ® the registration of a * * ¢
trade mark in one of the contracting countries, or hig legal representative or assignee,
shall enjoy, subject to the rights of third parties, for the purposes of registration fin
other countries, a rirht of priority ” of 6 months (Convention for the Protection of In-
dustrial Property, art. IV, & and c).

1 Countrizes in the Union for the Protection of Industrial Property allow filing of and
protection of trade marks to entities, even if they have no industrial or commercial estab-
lishmeunt, if the trude mark is not contrary to the law of the country of origin (Con-
vention for the Frotection of Industrial Property, arts. II (2) and VII big). Country
of origin is the country where applicant has an establishment; if he has none, the coun-
try of the union where he hag domicile ; and if be has not such domicile in the union, the
country of his nationality, in case he enoys the benefits of the union (art. VI (3b)).

18 A foreigner appiying for & trade-mark registration at the German Patent (Office will
bLe refused the rigbt until he has obtained registration thereof in his own home country,
which, when and if obtained. can be proved to the satisfaction of the German Patent
Othice by productivn of the certificate obtained. (See also footnote 2 on p. 185 preceding.)
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advises the proprietor of the conflicting mark and gives him an
opportunity to oppose. If he enters opposition within 1 month,
the Patent Office decides whether there is an actual similarity, and
an appeal may be taken from this decision if notice thereof 1s filed
within 1 month thereafter. If there is no similarity, or if there is
no opposition within the month allowed the proprietor of a conflict-
ing mark, the registration is granted and a certificate issued. The
trade mark is then published in the Trade-Mark Journal (Waren-
zeichenblatt).

Registration is granted for 10 years from the date of the appli-
cation and is renewable indefinitely thereafter for like periods. The
registration of trade marks based on foreign registration expires
with the registration upon which it is based. The renewal must be
made before the expiration date.)* After that time the registrant
may still renew, but his application must set forth a satisfactory
explanation for failure to renew. A registration which is canceled
or not renewed cannot be registered by another within 2 years after
such lapse without the consent of the original registrant.

CANCELATION OF A TRADE MARK

The Patent Office will cancel a trade mark from the register (a)
on the request of the owner, (b) on the expiration of the term, or
(¢) if the registration was improper. A third party also may apply
for the cancelation of a mark, (a) if it has been registered by him
for similar goods, (b) if the business to which the trade mark be-
longs is no longer carried on by the registered owner,* or (¢) if the
trade mark is misleading or involves possible deception.

If the registration has been granted 1mproperly, or if a third party
applies for cancelation, the Patent Office gives notice thereof to the
registered owner. If the owner does not oppose the notice within
1 month, the mark is canceled. The third party institutes court
action to cancel the trade mark where he previously has registered a
similar mark on similar goods or where he claims the trade mark to
be misleading. To be successful he must prove these allegations.

Article VI bis of the Convention for the Protection of Industrial
Property provides:

The contracting countries undertake to refuse or invalidate, either adminis-
tratively if their legislation so permits or at the request of an interested party,
the registration of a trade mark which constitutes a reproduc.iun or imitation
liable to create confusion with a trade mark considered by the competent
authority of the country of registration to be well known there as being
already a mark of a national of anouther contracting country and used for prod-
ucts of the same or similar kind.

A period of at least 3 years must be granted in order to claim the cancela-
tion of these marks. The period shall start from the date of registration of the
mark. No period shall be established to claim the cancelation of fraudulently
registered marks.

MARKING OF GOODS

Indication that an article is trade-marked is optional with the
owner of the mark. (The phase “eingetragene Schutzmark” is
used for that purpose when so desired.)

Foreign goods illegally marked as German or as of German origin
or with a registered German trade mark are liable upon entry into

% The Patent Office advises the owner of record of cancelation for failure to renew.
® Failure to use a trade mark does not forfeit the right to its enjoyment.
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"Germany to seizure and confiscation by the customs or revenue
authorities on petition (with seécurity) of the injured party. Penal-
ties in lieu of civil damages, payable to the injured party, as well as
criminal penalties are imposed. After judgment the illegal marks -
must be removed ; and if that is impossible, the merchandise bearing
such marks must be destroyed. :

If German goods, on being imported into or in transit through a

foreign country, are bound to contain a notification showing their
- German origin, or if the same, at the examination at the custom-
house in respect of notification of the goods, are treated less favorably
than goods of other countries, the Federal Council has the power to
apply corresponding regulations to the goods of the country in ques-
tion upon their import into or transit through Germany and to order
the seizure and confiscation of the goods if such regulations are not
complied with. The seizure will be effected by the board of customs,
and the confiscation will take place by sentence of the administra-
tive authorities.®

ASSIGNMENTS AND TRANSFERS—INFRINGEMENT AND PENALTIES

The right to a trade mark is transferable by assignment, inheri-
tance, or will but only with the goodwill of the business to which it
belongs. Notices of the Patent Office are sent to the registered owner
of the trade mark, and assignments and transfers should therefore
be 1ecorded. To record, it is necessary to file the assignment itself
(legalized), power of attorney, the original certificate of registra-
tion, and an abstract of the title of the home registration.

A person who knowingly or with gross negligence wrongfully ap-
plies to his goods or uses in his published notices with regard thereto
the name, trade name, or registered trade mark of another is bound
to indemnify the injured party; and any person who does so know-
ingly, with intent to deceive, is additionally punished by fine and
imprisonment.

The hearing for final decision in civil suits in which a claim is
founded on the provisions of the trade-mark law will, under section
8 of the introductory act to the judicature law, be referred to the
Federal court.

UNFAIR COMPETITION

The German law against unfair competition (Gesetz gegen den
unlauteren YWetthewerb) was passed in 1896 and amended in 1909.
The statute deals with business acts done for competitive purposes;
but the term “ business ” is interpreted in its widest sense. The law
provides for:

(a) The conduct of business in good faith (Treu und Glauben),

" with due regard for common usage—a provision intended to reach
those instances of unfair competition not specifically prohibited in
other sections of the law; ’

(5) The protection of trade names?* and goodwill—which pre-
cludes both attempted appropriation of the former and threatened
destruction or diminution of the latter;

f Ree criminal procedure act, sec. 459, ’

= By the Convention for the Protection of Industrial Property (art. VIII), “a trade
name shall be protected in all countries of the union without the obligation of filing or
registration, whether it form part or not of a trade mark.” R ’
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(c) The protection of the reputation of products of a business—
which covers slander of credit or goods of a competitor and protects
his trade reputation; and

(d) The protection of business and trade secrets or secret proc-
esses and the prohibition of their use by another.

And it prohibits:

(¢) “Dressing up ”—a prohibition against competing with the
original producer or distributor by the marketing of a similar prod-
uct in a similar form, or va] the distribution of a similar product in a
form closely resembling the original product, or by the advertising
of a similar article in a form resembling that employed in connection
with the original article;

(f) “ Passing off —which is similar tc “ dressing up ” and differs
from it in degree and intent only, “ passing off ” being a deliberate
attempt to induce customers to believe that the product they are
buying has been manufactured or produced by another while * dress-
ing up ” only tacitly induces purchases of simulated articles by un-
observant buyers;

(g) Contributory infringements—this referring to those acts of a
competitor which, while they do not completely accomplish the pro-
hibited result, assist in or contribute to the infringement of another’s
rights (examples would be the manufacture of an improperly similar
product but not the distribution thereof, or the distribution of such
a product but not its manufacture) ; and

(%) Misrepresentation in advertising or false assertion as to one's
own goods, this including improper advertising and incorrect asser-
tions as to weight, measure, quantity, quality, or content.

REMEDIES

The law provides for criminal prosecution and, in case of convic-
tion for fraud, for penalties in the nature of fines as well as imprison-
ment. Civil action for proven damages can also be brought. Upon
proving the improper conduct, injunctive relief may be obtained.

By a unique provision, serving not only to repair damage not other-
wise reparable, but as an indirect punishment for offenders, the court
may order,” on the motion of a person who has been tried and
acquitted, a public proclamation of the acquittal, or in the case of
civil suits for injunction the court m:}y authorize a successful peti-
tioner to publish, at the cost of the defeated defendant, that portion
of the judgment containing the decree. The court order always
stipulates the manner of publication, usually setting out the text of
the advertisement and specifically mentioning the papers in which it
is to appear.

- RIGHTS OF ACTION

Anyone who conducts a business or who produces or places on the
market merchandise or products of a similar or related kind to those
produced or marketed by the party against whom complaint is made
may bring an action, as may also associations for the promotion of
the business interests of such producers and merchants. As a matter
of actual practice, suits by individuals and complaints made to the

=GuW. 23. (For a list of the abbreviations used in footnotes throughout this
monograph see p. xii.)
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state’s attorney have been replaced by associational action. It is now
the usual custom for the German manufacturer, producer, or mer-
chant to bring instances of unfair competition to the attention of the
proper association, which body, after inquiry, seeks an amicable ad-
justment with the offénder. If this fails, and if the law has been
violated, recourse is had to a civil or criminal complaint. The state’s
attorney may refuse to act if he believes the public interest is not
involved. If he refuses to act, a criminal prosecution can be insti-
. tuted without his intervention.?* _

All who maintain their chief places of business in Germany (re-
gardless of citizenship) are entitled to the same protection and the
same rights of action as are German citizens.”® Those who do not
maintain their chief place of business in Germany may claim this
protection only if citizens of Germany enjoy similar protection and
right of action in the courts of the place where the person seeking
protection and redress maintains his chief place of business. This is
a question of fact and would depend, for citizens of the United
States, upon the protection afforded by either the State or Federal
courts in analogous situations. However, article X bis of the Inter-
national Convention for the Protection of Industrial Property, to
which both Germany and the United States are parties, provides:

The contracting countries are bound to assure to nationals of the union an
effective protection against unfair competition. Every act of competition con-
trary to honest practice in industrial or commercial matters constitutes an act
of unfair competition.. The following particularly are to be forbidden:

1. All acts whatsoever of a nature to create confusion, by no matter what
means, with the goods of a competitor ;

2, False allegations, in the course of trade, of a nature to discredit the goods
of a competitor.

IMITATION OF MANUFACTURED ARTICLES

- In administering the law of unfair competition the German
courts will not permit a firm to exactly imitate the product of a
competitor who has obtained distribution in the German market.
To obtain this result they invoke the prohibition in this law against
* passing ofl.” The protection afforded thereby extends not only
to patented articles but also to articles unprotected by patent or
upon which patents have expired or lapsed. This feature of the
Gierman law is of extreme importance, especially to American manu-
facturers of machine tools, machinery, and other products. The
German courts have sustained complaints against exact imitation
because such imitations may work deception on the market and may
result in unfair trading in and taking advantage of the inventive,
distribution, and sales efforts and expenditures of another and also
because there is a possibility of confusion of the substituted article
with the original product.

- The decisions ** have said that slavish copying of a machine “is
a gross offense against fair dealing, if the competitor in this way

utilizes the efforts and the appearar?c’es of others to an extent that 1s

*(;u.W, 18, 22,

»GuW. 28 .

* I'russian Court of Appeals decision on rotary printing machines, in_the injunction
matter dealing with the marketing of Multigraph Senior and Multigraph Junior, and the
almost exact copying of them under the names of Dapag Junior, Dapag Major, and Dapag
Minor. This was also empbasized in the milk separator and Nitro-fix hook cases,

175469—33——14
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not required by the kind of machine” (in other words, an extent
not necessary for the proper working of the machine); and they
add that external marks of distinction should at least be shown in
the substitute machine, either by changing the form or color or the
ornaments or accessories used in connection therewith.

_ It is, however, permitted to so closely imitate the essential func-
tions or workings of a machine formerly protected that replacement
parts for the one may be substituted in the other; but it is always
of extreme importance to determine whether the imitation goes
farther than actual utilization requires and whether the imitation
is for the purpose of trading on the good name and reputation of
the firm which formerly enjoyed patent protection.

COPYRIGHTS ”

Germany’s present copyright law (Verlagsrecht) is the outgrowth
of the general enactment of 1901 and its amendments. _

Attention has already been called to the fact that copyrights are
in law considered, not industrial-property rights, but intellectual-

' Eroperty rights. Philosophically, intellectual-property rights should
de protected as to all intellectual productions—which fall into three
asses:

1. Writings and drawings capable of being multiplied by the art
of printing or engraving;

2. Designs of form or configuration capable of being reproduced
upon the surface or in the shape of bodies; and .
+ 8. Inventions in what are called the useful arts, such as (a) books,
maps, charts, music, printing and engravings, (b) statuary, bas-
reliefs, and designs for ornamenting any surface, and (¢) machinery,
tools, compositions of matter, processes or methods in the arts.

Practically, however, in most countries intellectual-property rights
are recognized as copyrights and are afforded protection only in
certain of the above classes.?® Property in the classes not covered
by the copyright law is usually secured by patent, trade-mark, de-
sign-patent, or utility-model protection and is not considered as
intellectual property but only as industrial property.

WHO MAY COPYRIGHT

Authors of literary or artistic works,* composers of musical works,
and producers of figures of a scientific or technical nature (although
not works of art) may seek protection under the copyright law.*

An author is defined as a person who produces or performs the
work. Publishers of anonymous works (or those published under
a pseudonym) or of works in the public domain, the owners of post-
humous works, unpublished works, or periodical publications, or
collaborated works, and editors of works consisting of separate ar-

# Copyrights are here grouped under industrial property because, although the rights
are differently treated from industrial-property rights in law, the difference is inconsider-
able, and the layman (for whom this study is primarily intended) generally associates
them with patents and trade marks, which properly do come under industrial property.

3 For the classes of intellectual productions upon which protection is afforded by the
German copyright law see the later sections in this subtitle.

# Sculptural fizures and ornamentation are included, as also are lectures which serve
the purpose of edifying, instructing, or entertaining.

= Copyright law, art. 1.



INDUSTRIAL PROPERTY - 199

ticles, translators, adapters, or compilers, and persons at whose order
a portrait or photograph is made are entitled to the copyright. Co-
authors whose work cannot be separated are considered joint authors,
each with a fractional interest in the work. In written works with
musical accompaniments or illustrations the author of each part is
considered the sole author of the part he contributes.?

Presumption of ownership arises by appearance of a name on the
title page or other suitable place in a book. When no such name
appears, if the name of the publisher appears he is entitled to claim.
Works publicly presented or delivered are presumed to belong to
the person designated in the announcement as the writer or lecturer.??

German subjects are entitled to copyright protection for all their
works, whether published or not, but nonnationals only for original
works not previously published abroad; and as to the latter, the
works must be published at least simultaneously in Germany.:* By
agreement of January 15, 1892, a citizen of the United States enjoys
protection on the same basis as a German subject.

The copyright registry is in the charge of the municipal council
(Stadtrath) 1n Leipzig, which enters the registrations as applied
for without investigating the rights of the applicant or the correct-
ness of the information reported. Appeal is allowed upon refusal
of registration. Appeal in the last instance is to the supreme court.
Upon the granting of registration, the public will be notified at the
expense of the applicant.*

EXTENT AND DURATION OF PROTECTION

A copyright gives the owner the exclusive right of reproduction,
adaptation, revision, and translaticn, as well as the exclusive right of
public performance of dramatic and musical works. (This includes
urchestration and other arrangements or rearrangements of musical .
scores.) While the work remains unpublished, the copyright owner
also has the exclusive right of oral presentation of works intended .
for oral presentation, such as lectures and recitations. Without a
copyright there is no protection to an author, although no formal
application is necessary as in the United States.®

The protection of a copyright ends 30 years after the death of the
author. For a posthumous work it does not lapse until 10 years
after the date of the first publication. If the work is not published
in the 30 years subsequent to the death of an author, it is presumed
that the possessor of the manuscript is entitled to the copyright. If
there are joint authors, the 30-year period is figured from the date
of the death of the last surviving coauthor. If a work is published
anonymously or under a pseudonym or by a juristic body, the pro-

_tection ends 30 years after publication unless the author properly
registers his own work within such term, in which case the full time
becomes operative. In works consisting of several volumes, each
volume is considered a separate work in calculating the period of

# Copyricht law, arts. 2-6. Anyone translating a foreign work must (art. 25) clearly
indicate jts source.

&= Caopyricht law, art. 7.

8 Copyright law, art. 55.

¥ Copyright law, arts. 56-59.

* Copyright law. arts. 12, 61; exceptions are noted in arts. 16-25.
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protection. For the purpose of calculating the term, the period be-
gins at the end of the calendar year in which the author died or the
work was published.*®

Photographs are protected for 10 years and models and designs
for not more than 15 years. )

TRANSFERS AND INFRINGEMENTS

The right to a copyright is inheritable, and it also is transferable
by contract, but both inheritance and transfer are subject to restric-
tions imposed. A special law provides for and defines the rights
between an author and a publisher, which especially covers the rights
of the parties where the publisher desires to change a thing produced
without the consent of the author.*”

A person who intentionally or negligently violates the exclusive
rights of the holder of a copyright is obligated to pay him the dam-
age sustained. The printed copies and the devices for printing, in-
cluding the forms, plates, and stones, will be destroyed upon petition
of the copyright holder, though he may claim the right to acquire
them. Suit for the infringement will be prosecuted by way of civil
litigation or criminal proceedings.®®

All claims for infringement of a copyright are barred after 3 years
from the date on which the circulation of the reprints first began, but
a petition to destroy is good as long as the copies or devices are in
existence.® ‘

CARTELS *

‘The method 4 adopted in the United States for dealing with com-
binations in restraint of trade and monopolies and the maintenance
of freedom of competition by prohibiting certain actions and agree-
ments is unique. In Germany, as in most other countries of the
world, such actions and agreements are not prohibited regardless of
how complete and all-embracing the combinations may be; but they
are the subject of official attention and limitation when they reach
the point where they are detrimental to the public interest.

Germany originally placed upon such combinations the limitation
that they should not be against public morality (gutten Sitten).
This was construed to mean that no one should be condemned by the
combination to commercial impotence, and that the combination
should not be allowed to injure others. These provisions received the
most liberal interpretation. Qccasionally, however, a trust had been
declared unlawful by reason of having been found guilty of extortion
under the penal law. The commercial law also provided against
agreements in restraint of trade—only as between a principal and

® Copyright law, arts. 29-34,

& Copyright law, art. 8.

® Copyright law, arts. 3643, 46—47; Z.P.0. 477-479.

® Copyright law, arts. 50-52. i

# Although the treatment of this question may not properly come under *“industrial
property ", inasmuch as the law concerning cartels deals primarily with an attempt to
group industrial combinations and combinations generally in restraint of trade it may
with some propriety be considered in connection with these other intangible rights.

For a history of and bibliography on cartels see Borchard's Guide to the Laws of Ger-
many (pp. 117-118). and the following publications of the Bureau of Foreign and Do-
mestic Commerce, Washington: International Cartel Movement, by Louis Domeratzky
(issned as Trade Information Bulletin No. 556). Representative Cartels, Combines. and
Trusts, by Wm. F. Notz (issued as Trade Promotion Series No. R1), and Commerce Ke-
ports for Oct. 6, 1924, Mar. 3. 1930. Feb. 23. 1931, and Apr, 18, 1932, .

4 See Sherman Act (antitrust law), Clayton Act, and Federal Trade Commission Act.
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an assistant, however, but not between a principal and a third party,
or even between assistants and third parties, nor between independent
traders generally.** '

With the passage of the empowering acts (Ermachtungsgesetze) of
1923 an instrument was placed in the hands of the authorities to
make legislation to limit combinations, and there were promulgated
two decrees** which gave to the Ministry of Economic Affairs
(Reichswirtschaftsminister) a moderate and limited control. The
unofficial note to the press commenting on these decrees observed that
the Government did not wish to abolish cartels, but only sought to
enable them, by curtailing abuses, to help in the reforms necessary
to economic adjustments and the devising of rational methods of
production and unification of prices.

PROVISIONS OF PRESENT LAW

The law in force today provides that contracts of cartels executed
subsequent to the effective date of thé law must be in written form.
Commitments not so written are invalid, as also are even written
contracts which attempt to interfere with or prevent the subject
matter being referred to the cartel court for review or on appeal.**

When a cartel commitment “endangers the general economic
standard or the common good ” (as defined in art. 4 of the law), the
Minister of Economic Affairs may advise the cartel court that the
arrangement should be declared void in whole or in part or that its
execution should be forbidden. This court was given the power to
decide the effect of the declaration of nullity on other parts of the
arrangement and to withdraw. an order when the objectionable con-
ditions cease to exist. When a cartel has been summoned for a re-
view of its acts, the court may thereafter order all subsequent general
agreements to be submitted to the court of review before action is
taken under them.*s .

The cartel court is also empowered to order (for important rea-
sons and -without notice) every party (including customers) to a
contract that endangers the general economic standard or is inimical
to the common good to cancel the contract or withdraw from com-
mitments.** Right to withdraw is determined by the cartel court
on appeal by an interested party, but the appeal must be filed within
2 weeks from the receipt of notice of withdrawal. )

One of the logical outcomes of the development of cartels is the
tremendous power obtained by them in connection with cross-li<
censing or pooling of patents, to which the German cartel law inter-
poses no specific limitations.*?

“R.G. vol. 63, p. 156; B.G.B. 826: H.G.B. 74.

¥ Decree against abuse of economic power, and decree regulating procedure before the
cartel court.

“ Cartel law, arts, 1-3.

"4 Cartel law, arts, 4-5, 7.

“ Cartel law, art. 4. Undue restriction of economic freedom is interpreted as an im-
portant reason.

“ This feature j8 elaborated in an article by Douglag Miller jn Comparative Law Series
of October 1928 (C.L. 134), published bv the Division of Commercial Laws, Burean of
Foreign and Domestic Commerce, Washington,



X. JUDICIAL POWER
COURTS AND THEIR JURISDICTION

Codification of Germany’s Civil Code made necessary introductory
or transitional laws relating to the organization of the judiciary
(Einfuehrungsgesetze zum Gerichtsverfassungsgesetze). After these
had served their purpose, permanent laws—to be found in sections 1
to 168 of the civil practice act (Zivilprozessordnung)'—were enacted.
. The German courts provided for the general administration of the
aw are:

1. District courts (Amtsgerichte) ;

2. Superior courts (Landesgerichte) ;

3. Courts of appeal (Oberlandesgerichte); and

4. The supreme court (Reichsgericht) in Leipzig.

DISTRICT COURTS

In ordinary civil litigation, jurisdiction is exercised by a court of
first instance (Amtsgericht), one legally trained judge presiding,’
in—

1. Cases involving not more than 500 marks;

2. Other cases, regardless of amount, involving (¢) bankruptcy,
(b) commercial registration, (¢) land registration, (d) inheritance
and annuities, (¢) leases and lease relationships, (f) service arrange-
ments and apprenticeships (in districts where special courts are not
provided!, ¢) guardianship and relationship and kinship duties,

%) innkeeper and guest disputes, (%) cattle defect and violations of
game laws, and (j) special matters which from their inherent nature
reﬂlire special expedition.?

branch of this court is the criminal part (Schoeffengericht),
presided over by one legally trained judge and two lay judges,* in
which a majority decides all questions. The matters which come
before it involve minor transgressions and ordinary trespasses where
the penalty is not great. Matters analogous to juvenile-court mat-
ters are also heard by a district court.

SUPERIOR COURTS

The superior court is a court of second instance for appeals on
civil and criminal matters (first heard by the Amtsgericht or the
Schoeffengericht). When so functioning it is composed of three
legally trained judges. It is also a court of first instance (Zivilkam-
mer) for civil suits if the amount is more than 500 marks. when
three legally trained judges sit, as well as a criminal court (Straf-

1 See Comparative Law Series of October 1926 (C.L. 134) issued by the Division of
Commercial Laws, Burean of Foreign and Domestic Commerce, Washington. X
3Z.P.0. 22. (For a list of the abbreviations used in footnotes throughout this mono-
graph, see p. xii.)
$Z.P.O. 23.
4Z.P.0O. 29,
202
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kammer) where possible fines and terms of imprisonment are more
severe, in which cases five legally trained judges are necessary.® .

As civil courts of first instance superior courts also hear, by specific
provision, actions (e)- for impeaching the validity of resolutions of
a share company, limited-liability company, partnership with share
capital, or cooperative association, (b) for the dissolution of one of
the foregoing organizations or for declaring that such organization
never had a legal existence, and (¢) for the recovery of damages for
wrongful representations in a prospectus by reason of which shares
have been dealt in on the stock exchange.

For special and serious-cases of criminal infractions not covered
by the criminal part of the district courts or the supreme court, a
jury court {Schwurgericht) is brought together as a special part of
the superior court, consisting of 3 legally trained judges and 6 to
12 jurors. The jury decides only as to the guilt or innocence of the
defendant before them. The right of sentence is in the three judges.®

Insofar as the county judicature think it necessary or requisite,
the Landgerichte are empowered to create special tribunals of their
courts for commercial matters (Kammern fuer Handelsachen).
These commercial courts take the place of the earlier courts of that
name, but are distinguished from them in that they are connected
with and are a part of the superior courts. One legally trained
judge and two lay judges preside over cases of merchants, negoti-
able instruments, claims between corporations and their officers and
procurists and shareholders, patent and trade-mark matters, and
unlawful competition.”

The trial of cases by this commercial side of the court depends
upon proposal of the parties® The superior court may not, of its
own motion, refer a case to the commercial side of the court; but
a judge of the commercial side may refer a matter given to him
back to the civil side when the subject matter is not appropriate for
handling in the commercial side of the court.

COURTS OF APPEAL

. Appeals may be taken from decisions of the courts of civil, crim-
inal, and commercial jurisdiction of first and second instance to the
court of appeals (Oberlandesgericht), which is known as the Kam-
mergericht in Berlin. This court is presided over by five legally
trained judges. Where taken in criminal cases, the appeal is merely
in the nature of a review to determine whether the lower court has
correctly applied the law.? '
The highest court in Germany is the supreme court (Reichs-
gericht), which is located by law in Leipzig.*® This court reviews
on appeal cases from the jury courts, superior courts, and appeals
decided by the court of appeals; it is the court of final resort. Its
sessions are presided over by a senate composed of seven members.

SPECIAL COURTS

~ There are also special courts organized as the exigencies arise, but
only where the federal legislature prescribes or sanctions them. Such

$Z.PO.
¢Z.P.O.

|

1, 76. TZ.P.0O. 93, 95, 105. *7Z.P.0. 1

9-9: *Z.P.0. 96 ¥ .119_121‘

1
7 P.0. 123
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courts are the industrial courts (Gewerbegerichte) and the mer-
chants courts (Kaufmannsgerichte).

The functions of the industrial courts is to decide industrial dis-
putes between employers and their workmen (including house ser-
vants) and between workers of the same employer. They roughly
resemble the guild courts of earlier times, and since 1901 they have
been compulsory for cities with more than 20,000 inhabitants.” They
are composed of a president and his deputy, chosen by the repre-
sentatives of the county, and also assessors, half of whom are chosen
by the employers and merchants and half by the workmen, and assist-
ants to the assessors chosen by their colleagues, in open voting and
ballot elections. One of the most interesting duties of the industrial
courts is in connection with their work upon boards of arbitration,
especially in the formation of trade agreements.

The merchants courts are of equal and concurrent jurisdiction with
the industrial courts, except that their work is mainly concerned with
the settlement of disputes between workers in purely industrial pur-
suits with their employers. They are maintained at the expense of
the communities which have them, whereas the industrial courts are
maintained at the expense of either the municipalities or the unions
‘over which they enforce their jurisdiction.

VENUE

Essentials of jurisdictional competency are governed by the judi-
cature statute, but the civil practice act contains provisions with
regard to local venue.

i The question of jurisdiction is decided either according to the
subject matter of the action or by the location of the parties; but
a court which does not have local jurisdiction may assume it by
consent of the parties, and if a party appears to plead or otherwise
submits to the jurisdiction he can not thereafter impeach its
competency.

Certain courts have exclusive local jurisdiction which cannot be
surrendered, where the subject matter 1s already under the jurisdic-
tion and control of the court and where it is necessary to determine
rights in and to a property located within the jurisdiction of such
courts; but where no court has prescribed or exclusive jurisdiction,
and the parties bave not agreed on a court, the action must be
brought where the defendant has his general court obligation
(Gerichtstand).®*

JURISDICTION OVER FOREIGNERS

Foreigners have the same right as German citizens to sue and be
sued in Germany. This includes foreign corporations. German
courts will take jurisdiction over foreigners for the purpose of suits
against them if they can be served with summons personally in Ger-
many or have personal property there,’* and the judgments in such

1 Thig is construed to be his residence or, if he have no permanent one, his last place
of residence or wherever he is found. For persons other than matural persons (compa-
nies, associations, etc.) the Gerichstand is determined by the seat of the management
or, failing this, where the business is carried on. Jurisdiction for claims under contracts
is vl?sted in ztli’eocog;t of the district where the obligation in dispute should have been
dischar P.0. ). .

2 1n %%de (case jurisdiction was obtained on the presence of a trunk in a botel checked
there by an American passing through Germany.
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cases are enforceable. Service of process may also be effected by
mail on a defendant residing outside Germany even though the de-
fendant so served may have no property within the jurisdiction of
the German court. Failure to appear after such service gives the
plaintiff judgment by default; but, of course, no execution can be
obtained upon the judgment unless and until the defendant acquires
property in Germany upon which to levy. A person not domiciled
in Germany but having assets there must be sued in the district
where his assets are situated.’ )

The courts will also take jurisdiction over foreign corporations
if they have property in Germany; but the mere presence in Ger-
many of an officer or director of such corporation has been held to
be insufficient. The possession of a German bank account has, how-
ever, been held to be adequate.

REPRESENTATION IN COURT
. JUDGES AND PUBLIC PROSECUTORS

Professional judges—A professional (that is, a legally trained)

judge is required to satisfy certain educational qualifications before
appointment. He must take a 3-year law course in a university, at
least one half of which must be in a German university. During or
after that time 3 additional years must be spent in obtaining practical
experience, not more than 6 months in a law office under the tutelage
of an attorney and the rest of the time in the several courts as an
assistant to the judges.* These periods may be extended by law. A
te:acher of law in any German university is also qualified to be a
judge.® : :
! It is the theory that judges should be professionally trained in
their work and should make it a life profession. When appointed,
the judge’s position is for life, and he cannot be removed or trans-
ferred except with his consent, unless in accordance with law.®
Judges of the higher courts are appointed from the lower courts and
not from among the practicing attorneys, and ordinarily the judge
who presides over the highest court, instead of being chosen from
members of the bar, has risen step by step through the judicial
positions.

Lay judges—Any German man (or woman) over 30 years of age,
who has been a mercantile trader or a director or manager of a share
company or limited-liability company in the district where he re-
sides, may become a lay judge in such district. The term of office is
for 3 years and can be renewed. Such a judge is qualified to act in
any cominercial case except where he would be interested in or
affected by the result.’? :

. Pullic prosccutors.—In every German court the public or govern-
ment is represented by a prosecuting attorney, who is not a judicial
officer but must be qualified for judicial office by education.’® His
position is independent of the courts, and his function is to bri
or defend actions involving the state or government and to institute
perjury proceedings,

1»Z.Pr.0, 23 M ZPO. 8
. M Introduction to the Z.P.O, II (2). WZ.P.O. 108,
BZr.o. 4. 18Z.P.0. 147-151
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ATTORNEYS AT LAW

Every person is permitted to represent himself and plead before
the district courts. For higher courts, however, the services of an
attorney are required. Before the industrial and merchants courts
a lawyer is not permitted to represent the parties, the object there
being to force the parties to appear in person and present their cases
in the words and manner of a layman.

German lawyers practice in much the same manner as lawyers in
the United States, dealing directly with clients and appearing and
pleading in court. The German lawyer is not admitted to the bar in
ithe American sense, but must obtain permission to practice in the
courts. The educational requirements are the same as for the legally
trained judge. In the course of his studies, both at the university
and with the courts, he must from time to time satisfactorily pass
examinations. The state departments of justice supervise the issu-
ance of the required permit.

The qualified applicant is permitted to practice only before those
courts to which he is specifically admitted[.) An attorney registered
"at a local district court may on application be admitted to practice
and appear before a corresponding court in another jurisdiction only
if this 1s held to be in the interest of the administration of justice.
This disability to appear in courts of other jurisdictions is far-reach-
ing in its effect on litigation and on the relations between attorney
and client. The residence of the defendant usually determines the
jurisdiction, and in choosing an attorney the plaintiff is restricted
to those admitted to the particular court having jurisdiction.

: The German standard of ethics is high and strict. Fees for liti-
gation are prescribed by law, based on the amount involved irrespec-
tive of success or failure, and are payable in advance. Ethics pre-
clude representation on a contingent-zee basis.

PROCEDURE
PRESCRIPTION (STATUTE OF LIMITATIONS)

It must be recognized that in every country the rights to property
and the right to sue or otherwise proceed to enforce obligations
should be surrounded by certain definite safeguards to protect and
insure continued enjoyment of these rights. On the one hand those
who believe that they enjoy such rights to property because they have
uninterruptedly enjoyed them without question should after a certain
period be confirmed in such rights against the whole world; and on
the other hand those who can proceed to enforce rights and yet for
some reason refrain from so doing should be held to have lost their
opportunity after a certain time, so that the parties against whom

ey could have proceeded will have some security and immunity
from legal process. )

Apart from this theoretical basis, these rights to limitation seem
to be confirmed by common sense and by necessity. The difficulties
of proof in matters of rights in property and to action increase with
the passing of time, with the destruction of documentary evidence,
with the forgetting of the circumstances and conditions by living
witnesses, and, of course, with the death of those who could testify.
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A limitatjon fixed by the law of Germany bars no right. | It bars
only the action for the enforcement of the right; but the result is
usually just the same as though the right itself had been barred. If
a party bound to act and relieved from so doing by the running of
the limitation performs the act, he cannot recover for the act done
because he is under no legal necessity for doing it.*®

An obligation barred by limitation bars also all accessory claims
such as interest and costs, but where a party retains, by way of
pledge, security, or otherwise, property of his debtor his rights to
exercise his claim and obtain satisfaction therefrom is not barred.z

A limitation cannot be excluded or extended by contract, but it
can be shortened.” ,
BEGINNING OF PERIOD

The limitation period starts running:

1. Where an act or its omission is required, from the time fixed
for performance unless notice of default 1s specified, when it is from
the expiration of the notice.??

2. Where recovery of property is claimed, from the time the
property came into the possession of the predecessor of the possessor
from whom recovery is sought.? ) :

3. Where a claim must be settled by contest (except under family
law), from the time when the contest should have been commenced.?*

1. On claims barred in 2 or 4 years (see below), from the close of
the year in which the right arises.?s .

There are other special instances not covered by the foregoing
which are provided for in the Commercial Code, sections 61(2), 133,
159, 206, 249(4), 326(3), 414, 423, 430, and 439, and in the Civil
Code, sections 124, 477, 490, 558, 606, 638-639, 786, 801-802, 852,
1028, 1057, and 1226. :

ENDING OF PERIOD

The ordinary limitation, in the absence of special provision, is
30 years.®

Outlawed in 2 years are:

1. Deliveries or work or services done by merchants, manufac-
turers. and artisans unless for the purposes of a trade carried on by
the debtor.

2. Deliveries of forest or agricultural products used in the house-
hold of the debtor.

3. In railroad enterprises, freight charges, fees, and outlays of
draymen, seamen, drivers, and messengers.

4. Innkeepers and restauranteurs for food, drink, board and lodg-
ing. and services generally for guests.

5. For those who as a trade hire out movables for rent.

6. Servants, industrial workmen, and masters for apprentice fees.

- 7. Teachers, physicians, surgeons, dentists, and veterinaries.

8. Attorneys, notaries and sheriffs, and parties for advances to
attorneys and witnesses and experts in litigations.*

Outlawed in 3 years are:

1. Claims for damages.?

* R G.B. 222, B R.G.B. 198199, = B.G.B. 201. % B.G.B. 8
®»RGR. 223, = B.G.B. 221. = B.G.B. 195. 6 832
2 B.G.B. 225. * B.G.B. 200. ¥ B.G.B. 196.
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Outlawed in 4 years are:

1. Deliveries of work or services by merchants, manufacturers, and
artisans for purposes of a trade carried on by debtor.

2. Claims for balance of interest and amounts payable on install-
ment accounts. :

3. Arrears of rent and balances of rent.?

INTERRUPTION OF PERIOD

The running of the period of prescription is interrupted by legal
action. for  the establishment of the claim, bankruptey, third-party
notice of claim, set-off by way of defense, and arbitration proceed-
ings; * but when such proceedings have been abandoned, dismissed,
or- otherwise disposed of, the period of prescription begins to run
again.

Such limitation is also stayed for incapacity or decease of a party
or where the obligor acknowledges the claim to the obligee by part
payment, payment of interest, giving of security, or in any other
way.®t

A limitation to be used as a defense must be pleaded and proven.

DEFAULT PROCEDURE BEFORE ACTION

German law permits a default proceeding prior to litigation,
putting the creditor as soon as possible and without legal delays
in a position to levy execution. This is effected by an ex parte
application by the creditor for a judicial order addressed to the
debtor to pay in a short specified time or enter an appearance. If
the debtor fails to appear, an execution order with the effect of a
final judgment issues. Such order can be issued only when the
facts alleged in the statement of claim or subsequent pleadings
establish the claim of the creditor. If the debtor appears, the de-
fault proceedings stop. The defaulting judgment debtor can protest
to the same court and summon his opponent for trial if the protest
is made within 2 weeks after the order for the default judgment
is issued. ,

FRAMING OF ISSUES

If the default proceeding is not productive of judgment or satis-
faction, the creditor must file a statement of claim containing a
designation of the parties, the court, a definite statement of the
subject matter of the suit, the grounds of the claim, and the relief
sought, and a summons to the defendant to plead orally before the
court. As with every summons, this statement of claim must be
handed to the court before service to obtain an appointed time for
hearing. The prayer for relief must be definite and give precise
notice of what the plaintiff demands, except in the case of a claim
for an accounting or for the production of a list of property or
the administration of a public cath. With the entry of the state-
ment of claim the action first attains legal existence.

The procedure in the ordinary courts is based on their rules of
pleading, on the principle of oral advocacy, on the conduct of the
case by the parties, and on the principle of absolute discretion in
the court in attaching credence to the evidence. The court does not

» B.G.B. 197, » B.G.B. 209-220. a B.G.B. 206-208.
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deal with the subject matter of the litigation but waits until the
parties themselves present the.case, and it bases its judgment on
their claims, allegations, and evidence. The claims of the parties
determine the scope of the relief and limit the court in its judg-
ment for the court is not empowered to grant anything not claimed.**

IMPORTANCE OF ORAL PLEADING

The decision is based on facts admitted or proven in spite of de- -
nial. . The court on its own motion has power to inspect documents
and to examine experts, but otherwise awaits the naming of wit-
nesses and an outline of the points upon which they are to be ex-
amined. The court also has full discretion to order the production
of mercantile books of account. "Admissions and material allega-
tions agreed upon or not disputed are considered true. The parties’
conduct of the case is supplemented by court inquiry. The court
may interrogate on its own motion to make clear obscure allegations
or further question insufficient statements of fact, and may gener-
ally examine on all matters important for ascertaining the cir-
cumstances.?

The procedure 1is so entirely based on oral pleading that the court
can take cognizance only of those matters brought before it orally.
The written pleadings have no effect and only serve as an outline to
apprise the court of the nature of the suit.

AMENDMENT OF PLEADINGS

An amendment to the claim is allowed either when the defendant
consents explicitly, or impliedly by answering the amended claim
without attacking the amendment itself. It may also be allowed if
the court decides that the defendant is not materially prejudiced
by the amendment. The civil practice act expressly provides that
a change is not to be considered an amendment. when, without alter-
ing the basis of the claim, an allegation of fact or law is supple- -
mented or corrected; but the prayer is amended when an addi-
tional claim is made for interest. Defenses must be pleaded, especi-
ally a counterclaim.

EVIDENCE

Evidence to be used in the German courts can be obtained by
(a) inspection, (J) testimony of eye witnesses, (¢) ordinary testi-
mony, (d) expert testimony, and (e¢) testimony by records, and must
be adduced under oath. Some persons may not be called as witnesses,
and some questions need not be answered, but the reason for the
exclusion of such witness or testimony must be filed with the court.>*

The German conception of evidence discards the often complicated,
technical rules of evidence which are a part of American procedure.
It may be said that the courts are bound by practically no rules of
evidence except those as to inspection of documents and oaths of the
parties.

"The court has power of its own motion to take evidence by inspec-
tion and to examine experts and, in commercial matters, to insist on
the production and examination of books; but the parties must pro-

= Z.P.0. 308, % Z.P.0.139. M Z.P.0. 371444,
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duce the other witnesses and outline the points upon which they are
to be examined.?®

The judge is given practically absolute discretion as to the evidence
that should be received after hearing all that is to be said about the
subject matter of the suit. He must come to his decisions inde-
pendently and in accordance with his own individual conviction. He
1s therefore required to consider the whole evidence and when giving
judgment to formulate the reasons which have determined his
decision.®®

The witnesses, when produced by the parties, are questioned by
the judge but are never cross-examined. Each one is examined
separately and not in the presence of the other witnesses, but the
witnesses who contradict each other may be confronted one with
another. Questions occurring to counsel or either of the parties may
be suggested to the judge and he may use or refuse them, but no
objection to his ruling is allowed.®”

The court clerk prepares the subpena, which is served by a court
official, or the witness may be otherwise invited to attend the court.
The court formulates the general scope of the inquiry (Beweis-
thema), which is sent to the witness with the subpena. Appearances
of witnesses may be made dependent on the deposit of their expenses
with the courts.®® .

The witness is first asked to state all he knows about the matter
in dispute in his own way and is thereafter interrogated by the
judges. His story is not stenographically reported, but the presiding
judge dictates it to the clerk of the court (adhering as closely as pos-
sible to the witness’ words) after the examination. A witness may
even be examined by a judge other than the one who presides over
the trial court.® in which event the record of the case is sent to him
for his information in conducting the examination. The attorneys
for the parties may, but usually do not, appear at such examinations.

PARTY OCATHS

The party oath occupies a peculiar position in the law of evidence.
Ordinarily the parties to a litigation are not permitted to give testi-
mony. They may, however, be called upon in exceptional cases to
appear before the court and be examined. When they are called
they are warned with great solemnity of the legal consequences of
botK taking and refusing the oath, and their statements are accorded
a large degree of credence by the court in coming to a decision.

The party oath is in most cases to be taken only after an inter-
locutory judgment ¢ and after intermediate appeals have been ex-
hausted. Such an oath is ordered and allowed during the prelimi-
nary inquiry only when the parties explicitly agree on the form and
necessity of the oath or when it serves to clear up an intermediate
dispute or an independent line of attack or defense.

*%7.P.0. 372, 412, X .

® The judge bases his decision only on such allegations of fact as are either admitted
by the other side or have been proven in spite of contest to his satisfaction. Ownly in
special cases (arrest or interlocutory order) can the court be satisfied with prima facie
evidence instead of proof.



JUDICIAL POWER : 211 .

. The oath may be either optional or compulsory. A compulsory
oath is ordered by the court only if the pleadings and other evidence
are insufficient to convince the court of the truth as to disputed
matters. In optional oaths the willingness of a party to take the
oath is tested by a “ challenge to an oath.” One party asks the other
to substantiate his contention by oath as to the truth or falsity of the
allegations. If the challenged party does not accept the challenge,
the oath is considered refused, and tge facts which he contends to be
true are regarded as disproven. The necessity for taking the oath
may be shifted from one party to the other as the burden of proof
shifts from time to time on the introduction of other evidence. The
party who proves his contention to the satisfaction of the court by
other evidence need .not submit to the oath.** The party challenged
can also counterchallerge by demanding that the other party take
oath that the facts put forward by him are the true ones.

A party oath is permissible only as to the facts dealing with the
disputed transaction and can be taken by only one of the parties.*?
A party making such an oath is required to state whether a fact
alleged by him i1s true or false. When a fact is alleged by the other
party, to the truth or falsity of which the adversary cannot be ex-
g:cted to swear, the party oath may be merely a statement of the

st knowledge and belief.**

PERPETUATING TESTIMONY

Provision is made for inspection or for the examination of wit-
nesses or experts for the purpose of perpetuating their testimony,
but taking such testimony is permitted only on agreement of the
parties or when the party desiring it convinces the court that there
1s risk of its loss or that it may become more difficult of access by
delay. Ordinarily it must be taken before the court where the liti-
gation is to be conducted and may be declared in the form of a
protocol (deposition) to the clerk of such court. Where there is
great danger of loss through delay, however, it can be taken before
a judge where the witness happens to be. Such testimony can be
taken before suit is instituted and even ex parte. Yhen a party is
allowed by a court to take such testimony, he should notify his
opponent and give him an opportunity to protect his rights; but if
this is not possible, the procedure is not invalidated. The court may
provide an agent to protect the rights of an absent party in the

examination.*
.DEPOSITIONS FOR USE IN FOREIGN JURISDICTIONS

Germany has always objected to the taking of testimony of Ger-
man citizens for use 1n foreign courts under commissions to foreign
diplomatic or consular officials, but will permit it if the German
citizen himself is willing. The usual way is to take such depositions
at the local district court or before a notary. If the German citizen
is unwilling to submit to the examination, resort may be had to

e 7Z.P.0. 446, 454.

@ 7. 0.0, 445, 449,

4 1n recent years there has been considerable agitation in Germany to remove the pro-
visivus for the taking of party oaths from the civil procedure (Journal of Comparative
Legislation and International Law I1I, vol. XIV, pt. 4, pp. 186-188).

« Z.P.0. 455456, 490494,
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Ietters rogatory, which the German courts will execute when trans-
mitted from the foreign State Department through its Embassy in
Berlin to the German authorities through the Ministry for Foreign
Affairs to the Ministry of Justice. Although counsel may appear at
the examination of such witnesses, the German courts act by virtue
of their own judicial authority and conduct the examinations them-
selves, This fact makes an open commission more desirable.

INTERMEDIATE RELIEP
BECURITY FOR COSTS

On application of a party to a suit the court may order the deposit
of money sufficient to cover the court fees and, for a defendant, the
attorneys’ costs as well, the manner and amount to be determined by
the court. The application can be renewed from time to time if the
amount deposited is not sufficient. When and if security is ordered,
it must be deposited within the time set or the case will be dropped.*

Nonnationals are especially subjected to the deposit of security for
costs except where the home court of the foreigner does not require it
of Germans and in registry or Grundbuch cases and countersuits.*

WARRANT OF ATTACHMENT AND ARREST

Provision is made for attachments to prevent debtors from dissi-
pating their estate or fleeing to foreign countries, or otherwise antici-
pating legal proceedings on the part of creditors. An attachment to
insure payment is allowed against movables and immovables and for
claims due or conditional when there is fear that execution of the
judgment will be balked or rendered more difficult, and especially
where the judgment must otherwise be executed outside Germany.
It is allowed, not for the purpose of satisfying the creditor, but
merely as security.*”

To obtain an attachment the creditor must have a proper claim
against the debtor. The claim need not be due, nor need the creditor
have filed a suit to enforce it. The application therefor must con-
tain a statement of the nature of the claim and its amount and the
grounds for the arrest, and must be proven to the satisfaction of
the court. The decision to grant it may be made ex parte.*®

The order of arrest itself must state a money payment upon the
deposit of which it can be vacated, and the debtor may either free
himself of the warrant by making the deposit or may contest it by
advising his adversary of the grounds of his contest and summoning
him for trial to the court where the process originated. The court
issuing the warrant may on application fix a time within which the
merits of the application will be determined, and if the parties do
not appear within that time the arrest is dismissed. Ordinarily,
however, the merit in the issuance of the warrant is to be decided by
the court which tries the case and at the time that the entire case is

tried.*®
TEMPORARY INJUNCTION

The intermediary remedy of temporary injunction (einstweilige
Verfuegung) is similar in nature to that provided under a warrant

“7Z P.0. 108, 112-113, ¢ ZP.0. 916-017. ® Z.P.0. 923-924, 926-927.
«Z.P.O. 111, € Z.P.0. 920-921.
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of attachment. The latter temporarily secures the creditor on a
claim of a financial nature, and the debtor is meanwhile deprived of
his property. Injunction gives the creditor a restrictive power in
respect to a claim arising oui of a contractual rigcht whereby the
debtor is not allowed to do certain acts which interfere with the
rights of the creditor. Since the functions of both are similar, the
procedure under arrest governs that under injunction as well, except
as it 1s changed by the civil practice act.%® .

An injunction 1s granted where there is danger that the enjoyment
of a right will be balked or rendered difficult by the act of another,
or where, by allowing it pending determination of rights, irreparable.
injury is avoided.® .

Applications for such relief are made to the court which has
jurisdiction over the subject matter. The granting is completely in
the discretion of the judge and can be ex parte and before litigation
is commenced. - The presiding judge himself may grant such relief.
Where the injunction involves matters entered 1n a public register
{Grundbuch or Schiffsregister), the court is empowered to order
inscription therein.®?

If either the warrant of arrest or the injunction order be dis-
allowed. the one who applied for it is liable for all damages occa-
sioned.®®

The courts decide only rights of a private character. If they were
called upon to grant an Injunction in a case where interference
with public rights was accompanied by violations of criminal law,
they would turn the matter over to the police.** They also would
refuse an injunction even though private rights were threatened
where the decision would touch questions of administrative law of
a political nature (for instance, the reviewing of acts of officials).
In these cases special remedies are provided T)y the administrative
Jaws of the several States or by appeals to the superiors of these
officials or by suits in special courts.

JUDGMENTS &

Every judgment is delivered by the court in the form of a written
decree signed by all the judges who have participated, containing
(a) the names of the parties, () the court, (¢) the formal judg-
ment, (d) the statement of facts, and (e¢) the grounds of the
decision.s*

The judgment may be final, partial, or interlocutory. If it is final,
it disposes of the entire case. A partial judgment may be rendered
when, of several claims in the statement of claims, only one or a
counterclaim is ready to be decided. An interlocutory judgment is
permissible when the immediate trial of an issue ready for judgment,

#ZPO, ONT-945,

87PN, W40, -

=7 PO 038, 041, 944,

87 PO 445,

; ;-' Uniike the United States Supreme Court in re Debs, 158 U.S. 564, which granted an
pinaction.

% g the ovld Roman law, and even under common law, not every right was enforceable..
Oouly suich 83 Were found to fit prescribed forms of action were nruper for the considera-
1wt ol the courts.  The present German theory of law, however, i8 quite the oppsite &
1 there be & recugnized right, a remedy will be afforded (Harvard Law Review XXII,
e, pp. 161-1810,

710 390, 313

195469—33——13
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would otherwise be held up by the issues of attack or defense which
are not ready for judgment. The defenses of prescription, account
stated, and satisfaction and an objection on a point of law can bhe
dismissed in an interlocutory judgment. Where a claim is affirmed
but there is reservation of the question of amount is another instance
of an interlocutory judgment.s’

The court is bound by its judgment once it is given, but clerical
or arithmetical errors and obvious inaccuracies may be changed.
Proceedings may also be held to make a judgment more complete.®®

The judgments of foreign courts are recognized as valid if judg-
ments of German courts are enforceable in such foreign jurisdie-
tions, except where (¢) under German law the court rendering the
decision had no jurisdiction, (b) the defendant was a German and
either did not appear personally or was not served personally within
the jurisdiction or in accordance with German formalities, or
(¢) the enforcement would be contrary to public policy or morality.®®
However, execution will not be allowed pursuant to foreign judg-
ments until their admissibility is determined upon application for
a warrant of execution thereunder.®® (As to enforcement of for-
eign judgments see U. of Pa. Law Rev., vol. 81, May 1933, p. 795.)

SPECIFIC PERFORMANCE AND FINAL INJUNCTION

The primary remedial rights arising from a contractual relation-
ship are for performance or nonperformance. The former is
obtained by execution; the latter by injunction.®

However, public policy sometimes intervenes to set aside the right
to specific performance (2) in contracts for personal services,
(5) where a person may claim recission in lieu of performance, and
(¢) where the circumstances necessarily change the remedy to a
claim for pecuniary damages.

RESTITUTION AND PECUNIARY DAMAGES

Where a liability results from an unlawful act not necessarily
arising from a contractual relationship, a right to compensation
(Schadenersatz) accrues. This need not be a money compensation,
but may be merely a restoration to the condition which would have
existed if the event creating the liability had not happened.

Pecuniary damages are substituted for performance or restitution
if those are impossible or if they do not afford sufficient compensa-
tion. Pecuniary damages may be chosen by the claimant (a) for
personal injuries or damages to a thing, (b) where time has been
made the essence of the agreement and he 1s unwilling to accept be-
lated performance, (¢) where performance is only partially possible,
and so useless, or (d) a debtor may choose to pay if performance or
restitution would require disproportionate outlay.®?

S The distinction is significant only because of the different remedies on appeal appli-
cable to each. Appeals and revisions are allowed only on final judgments. Interlocutory
judgments are appealable only in connection with final judgments.

8 7Z.P.0O. 319-330. .

®7.P.0. 328

® Validity of foreign judgments is governed by treaty with certain countries. but nnt
with the United States. Full recogpition is not accorded judgments of United States
courts (Z.P.0. 722-723), ;

@ Cages ander the rule requiring performance or restitution where damige has been in-

flicted by an unlawful act can be enforced by imprisonment or fine (Z.P.O. 8%3-892; but
see also B.G.B, 322

22).
e B G.B. 249-251, 280; but see also H.G.B. 376.
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MEASURE OF DAMAGES

The general rule to measure damages is that they must cover losses,
including compensation for loss of profits.®® ’
~ In a mercantile agreement ® of sale where time is of the essence,
the difference between the sale price and the market price at the time
and place where the sale should have been completed is recoverable.®
Where on a sale there is a breach of warranty, compensation is
obtained by the reduction of the purchase price. :
Damages assessed- against a carrier ® for deterioration or loss
of the merchandise include the profit if the damage has been caused
by the willful default or gross negligence of the carrier; otherwise
it is the value of the lost goods or the loss by deterioration less the
saving of outlays.’” - Damages due to carrier’s delay are assessed in
full i% they are caused by willful default or gross negligence; other-
wise the amount of damage is the declared value of the shipment or,
if no value is declared, is limited to the amount paid for the
carriage® . . - :
" Damages for an unlawful act or injury to a person are based
on the effect on the injured party’s earning power and success in
life, together with recompense for physical pain and mental suffer-
ing (sometimes in the form of an annuity).®® )
A person illegally depriving ‘another of a thing must compensate
for the loss or deterioration plus interest from the date serving as
the basis for the calculation of the loss.”

PENALTIES

In contracts, parties may. agree to penalties in addition. to full
damages. Only where the amount of the penalty seems to be out
of proportion will the court disturb the arrangement; but a penalty
agreed upon by a mercantile trader can never be reduced.™ :
" The penalty becomes payable immediately when a debtor is un-
willing to carry out his contract or when an act is done contrary
to instructions.™ . ,

A person may claim performance or damages as well as. payment
of the penalty if the contract so stipulates. Damages may be
claimed in lieu of penalty unless the contract provides otherwise.™

SEQUESTRATION - | |

In aid of execution a successful litigant may enforce his right to
satisfaction against real property ™* of his debtor out of claims for
payment or performance due the debtor.

“RG.B. 252,

® In such transaction (Fixgeschaeft), the party may withdraw from the contract and
demand damageg for nonperformance or insist upon performance, to obtain which he must,
fmmediately upon defauit, notify the other party of such ingistence. (See Commerce
Be.;.n;rl-l(si%( lggg 20,1929, p. 4983

> Ax.15, 40,

® As to the liability-of the employer for acts of his employees, if the employer is in &
contractusl relation to the party damaged, he must pay; if not, he may be excused, if he
exercised proper diligence and precaution in the selection of the employee (B.G.B.

276, &31). .
. ;:%0.:57.611.613.
. K24, R4-844, 84T, T
48849,
. 343; H.G.B. 348, 351. -
339.
840, 342,

% The judznént creditor hag & right to seizure and sale (of property In the hands of a
@ebtor) under the execution, - e .
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cccm ,rty in the possession of the debtor is attached, on mo-
tion of the creditor, through a decree of sequester, and notice thereof
is given to and entered in the appropriate land register (Grund-
buch). Thereafter title cannot be changed or pledged. The prop-
erty is either seized and sold for the creditor or it is placed in the
hands of an administrator, to be managed by him, and he will there-
after receive the rents and profits arising from such manacgement
in trust and disburse them to the creditor until the claim is satisiied.”
A successful litigant may require that claims for payment or per-
formance. due his debtor be not turned over to him. The third
party, upon notice to that effect given by the bailiff, must retain
such payments or performance for the benefit of the creditor.™
A remedy in the nature of sequestration is also allowed the owner
-of a German patent or trade mark when infringing merchandise is
imported.

APPEALS

Notice of appeal must be filed within 1 month. It need contain
-only a description of the judgment appealed and a statement that
it is being brought. Within 1 month after notice has been served
At must be supplemented by a statement on appeal (Berufungsbe-
.gruendung),, which must indicate in what respects the judgment will
‘be contested and what changes will be sought. A notice of any new
matter to be submitted, whether testimony or argument, must be
added.”

Within the limits set forth in the statement on appeal, the litiga-
tion is handled de novo. In other words, the subject matter before
the court of first instance becomes the subject matter for the appellate
court, except so far as the parties (on notice) submit new grounds
of claim or defense or bring forward new facts and evidence. To
change a statement of claim or add a new one requires the consent
of the other party; but a new defense may be interposed either if
consented to or upon proof by the party proposing it that he was
unable to adduce it in the first hearing of the case. The judgment
appealed from can be changed only insofar as change is sought in
the statement on appeal.”

REVISION AND COMPLAINT

Revision is a form of appeal, notice of which must also be given
within a month. It is allowed only with respect to a final judgment
of the Oberlandesgericht. It is distinguished from ordinary appeal
in that the issue submitted must be on the legal side only. The facts
decided by the lower court are binding, and the inquiry is limited to
the question of whether the judgment is based on a violation of law.”

Another special form of appeal allowed from decisions which are
not final judgments (especially on orders made without oral hear-
ing) and also on interlocutory judgments is appeal on complaint
(Beschwerde).” Appeal on complaint will only be allowed from a

% Z.P.0. 848, 938,
.P.O. 845.
w2 P.0. 5168, 518519,
™ Z.P.0. 525, 527, 536.
» Z.P.0. 545, 552, X - )
® Judgments of the Oberlandesgericht are nmot reviewable by complaint, nor are Judg-
ments of the Landesgericht involving process costs (Z.P.O. 5671
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review of the original decision of a court on complaint where a new
and independent ground is found.®' ‘

EXECUTIONS

Execution is granted on all judgments, settlements made in court,
and special payment orders of the courts (Zahlungsbefehle).

Executions may not be issued immediately upon the rendering of
a judgment ** pending time for filing appeal. In certain cases pro-
visional execution may issue immediately (e) if the court so orders,
() pursuant to a default judgment, (¢) where the debtor acknowl-
edges the judgment, (d) where the case is based on a written docu-
ment or a bill of exchange, if the sum involved is not more than 500
marks, (¢) between lessor and lessee, master and servant, hotel and
guest, or (f) where the creditor gives security before issuing the
execution.®* Such provisional execution is always granted at the risk
of the creditor. If the judgment is reversed or altered, he must re-
turn to the debtor whatever he received upon the execution and com-
pensate for loss suffered because of the execution.

In those cases not specifically mentioned as being subject to pro-
visional execution, the successful party must sue out a writ in the
court to obtain execution (Vollstreckbareausfertigung), in which
proceeding the court again reviews the legality of the judgment.

Provisional execution upon foreign judgments cannot be obtained.
The competency (correctness) of the judgment must be passed upon
by a Gernian court, which will issue a writ of execution if satisfied.®
The writ is granted without determination of the merit of the de-
cision of the foreign court;. it is only necessary that the judgment
of the foreign State be enforceable according to its own laws and
that it comply with the German requirements as to form.

ENFORCEMENT OF EXBCUTIONS

When a writ of execution is granted, either provisionally or upon
final application, it is executed according to the court’s order and
with the help of the bailiff, as follows: &3 .

Where the order is to pay money, property in the possession of the
debtor and belonging to him is attached by the bailiff and sold at
public auction after a reasonable time.®®* Property which is not in
the hands of the debtor but in which he has some right is attached
Ly the bailiff by giving notice to the third party in whose possession
the property is, forbidding such third party to dispose of the prop-
erty or pay the debtor (sequester). Real property of the debtor is
seized by the bailiff, and the court orders a security mortgage placed
against this property in the land register.** Such property is then
sold at public auction by the bailiff or is sequestered and managed
by a trustee and the returns and profits are turned over to the creditor
until he is fully paid.

& Z.P.Q. 568,
& An executicn against a military man cannot be issued in any case until the matter
bas been submitted to the military authorities for permission (Z.P.0. 752, 790).
e ZP.Q. 707709,
-7 PO, 722-723,
® 7 P.0O. 154,

* This is also true if the property s a ship (Z.P.O. 870).
®ZP0. 866870, | rroperty i )
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When the order is to deliver personal property alleged to be in the
possession of the debtor, if it is not in his possession the debtor must
take oath that he does not have it and does not know where it is.
If he refuses to take such an oath, he is fined for contempt and
imprisoned.*®* Upon a return of the execution so reciting, the creditor
may claim damages. If the thing to be delivered is in the possession
of a third party, a sequester notice is served by the bailiff.** If it is
an immovable or a ship, the bailiff transfers possession to the
judgment creditor.*

Where the order is to make a declaration upon a judgment for
entry in a public register or similar purpose, it is deemed to have
bee(xil done and the entry in conformity therewith can immediately be
made.®? :

Where the defendant is ordered to perform an act, if such act can
be done by another the court will appoint such other to perform the
act and decree that he be paid by the debtor therefor. If the act
can be done only by the debtor and he refuses, he is heavily fined or is
imprisoned.®*

An order to forbear or delay action not obeyed renders the party
liable to a penalty or imprisonment. In such a case the successful
‘party may also, on motion, insist that security be posted against
?\u't er recurrence of the act.”®

——ee

% 7. P.0. 883884, 899-915. o . . .

® Jf the third party feels that the execution is against his interest in the property
attached, whether in his possession or in the possession of the debtor, he may bring an
a%ﬁf(’”b tgnset the bailiff’s execution aside in the court out of which the execution issued
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