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7. Transferability ofRaiyati Holdings in Bihar: 
' A Long Journey (1793-1950) 

D. C. WADHWA 

I THE OBJECT 

Unlike under the raiyatwari system where the raiyats (ryots) were inv~sted 
with primary rights of proprietorship with unrestricted rights to transfer 
their holdings,' the raiyats under the zamindari system, which was intro
duced in Bihar in 1793,2 had to start their careers as tenants-at-will and 
therefore did not have any such rights in their lands. It is admitted on all 
bands that this was one of the main reasons for their not being able to get 
the necessary finances for making improvements in agriculture or wherever 
funds were available their reluctance to invest in any agricultural improve-. 
ments. The object in this paper is to trace the evolution of the law on 
the subject, both historically and analytically, from the introduction of 
the permanent settlement in 1793 through 1934-1938 when such rights 
were conferred upon them to 1950 when the raiyats in Bihar became the 
counterparts of the raiyats in the raiyatwari areas in the country. 

From 1793 to 1858 the rights of the raiyats in Bihar in this respect were 
governed by the Bengal Regulations.• In 1859 was passed Act 10 of 1859' 
(replaced by Act 8 of 18695) which regulated the transferability of raiyatl 
(belonging to the raiyats) holdings in Bihar up to 1885 in which year was 
passed Act 8 of 18858 from the provisions of which the raiyats in Bihar, 
except the Chota Nagpur Division7 and the district of Santbal Parganas,• 
have been deriving their rights to transfer their holdings till today .. 

The present State of Bihar was a part of the Presidency of Bengal till 
March 31, 1912. On April I, 1912, the territories now included in this 
state and the then Orissa Division of the Presidency of Bengal \\ere 
separated from that Presidency and formed into a separate province called 
the Province of Bihar and Orissa. On April I, 1936, the Orissa Division 
was separated from the Province of Bihar and Orissa and together with 
certain territories of the Province of the Central Provinces and the Pre
sidency of Madras constituted into a separate province known as the 
Province of Orissa. After the separation of the Orissa Division from the 
Province of Bihar and Orissa, the Province of Bihar and Oriss:1 was renam
ed as the Province of Bihar. On January 26, 1950, the Province of Bihar 
was redesignated as the State of Bihar.• 

As regards the settlement of disputes in revenue matters in Bihar, the 
highest court of appeal in the country for such mattets was the Bengal 
Sad<~r Diwani Adalat10 from 179311 to I 86211 and the Calcutta High Court 
from 186213 to 1916. Though the Province of Bihar and Orissa was con
stituted in 1912, a separate High Court, known as the Patna High Court, 
for that province was established on February 22, 1916." 
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II UNDER TIGHT FETTERS 

As regards the transferability of raiyati holdings under the Bengal 
Regulations, clause 7 of section 15 of Regulation 7 of 1799" described a 
lease-holder or other raiyat (tenant) as having a right to occupancy only 
so long as he paid certain rent or a rent determinable on certain principles 
according to local rates or usages, without any right to property or 
transferable possession. But under the provisions of Regulation 4 of 179311 
which ·embodied rules of procedure applicable to civil suits, a decree-holder 
could, prima facie, in execution of a decree17 for money against a raiyat, 
levy the judgement debt by public auction of a sufficient portion or the 
whole of the land, houses and all other effects, either real or personal, 
belonging to the raiyat (vide section 7). The rules of procedure applicable 
to civil suits were subsequently modified by Regulation 26 of 1814.11 But 
the provision contained in section 7 of Regulation 4 of I 793 was left 
unaffected by clause 7 of section 15 of Regulation 26 of 1814, which pro
vided that the court, after causing the purport of the petition for execution 
to be compared with the decree contained in the original record of tho 
suit, should proceed to execute tho same in confirmity with the provisions 
then in force. Though Regulation 7 of 1799 was framed not with a view 
to defining the rights of the raiyats of various degrees but only to provide 
rules so as to enable the landlords (zamindars10 and tenure-holdersao) to 
realise their rents with punctuality, still !house of the expressions mentioned 
above created a doubt and suggested the question, whether a raiyat waa 
'without a right to property or transferable possession' absolutely or only 
in relation to his landlord who could treat the defaulting tenancy itself as 
forfeited for a breach of the condition for due payment bf rent, no 
matter who might be in actual possession. There was an indirect reference 
to transferability of raiyati holdings in section 33 of Regulation II of 
182211 which enacted that a raiyat possessing a transferable or hereditary 
right of occupancy could contest the justness of demand of enhancement 
of rent by the purchaser of an estate at public sale. This perhaps showa 
that there might have been some raiyats who could transfer their holdings 
by custom, if any. 

The earliest judicial pronouncement on the subject of the transferability 
of raiyati holdings, after the introduction of the permanent settlement, is 
contained in Construction No. 890, dated July II, 1834, issued by tho 
Bengal Sadar Diwani Ada/at,•• where it was held that tho rights and 
interests of a raiyat (jotedar) might be sold in satisfaction of a money
decree, provided the landlord did not object to the measure. The scopo 
and effect of this Construction was explained by the Bengal Sadar Dlwanl 
Ada/at in a Minute which was recorded on December 5,1845, on a reference 
by the Sadar Diwani Ada/at of the North-Western Provinces."" The Court 
stated that the phrase 'rights and interests' was purposely employed, con
veying that tho rights and interests of a raiyat could be sold without 
determining what they consisted of, a question which could be properly 
disposed of only by regular suit in the civil courts. The Court thus left 
any case in which the question might arise to depen<l upo~ ttw \\Vidence 
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adduced in support of either. the assertion or the denial of the exist en co of 
such saleable rights and interests. 

It may be pointed out that the above-mentioned Construction of 1834 
was not a cJsual expression of opinion by the Bengal Sadar Diwani Ada/at, 
but was a deliberate d:termination upon a question of Jaw in the perfor
mance of a statutory duty imposed on the judges. Regulation 41 of 1793" 
embodied rules for the codification and construction of the Regulations. 
Regulation l 0 of 179615 was framed for the guidance of the courts in case 
ora differenc,: of opinion on the m~aning and construction of the Regu
lations. Section 2 of this Regulation authorised the district and the city 
judges and magistrates to state objections to the precepts of the provincial 
courts or courts of circuit, if they considered such precepts contrary 
to, or unwarranted by, the Regulation. If tho provincial courts, or tho 
courts of circuit, in reply to the objections confirmed the first precept in 
whole or in part, the district or the city judge or magistrate was bound to 
comply with the requisition. Bus the district or the city judge or magistrate 
was at liberty to request a refl!rence to the Sadar Dil•·ani Ada/at or the 
Sadar Nizamat Ada/at depending on the case in question. Section 3 next 
provided that on such reference, the determination of the Sadar Diwani 
Ada/at or the Sadar Nizamat Ada/at was to be held final and conclusive. 
In performance of tho important duty thus imposed on the sadar courts, 
tho judges, from time to time, issued Constructions which were held final 
and conclusive by all subordinate courts. The first of those Constructions 
was issu.ed on May 3, 1798, and so far as the information could be collect
ed, the last (No. 1415) on July 19, 1847. 

The Construction issued in 1834, referred to above, was treated as good 
law in a case decided by a Full Bench of the Bengal Sadar Diwani Ada/at 
in 1855. •• In that caso, the transferee of a raiyat sued to recover possession 
of a holding (jote) from the landlord and thus came in question the 
power of a raiyat to transfer. The landlord contended that such sale 
without his permission was not good. The primary court overruled the 
objection and decreed the suit. The lower appellate court confirmed the 
decree. On second appeal to tho Sadar Diwani Ada/at, the question was 
raised whether a raiyat could sell his holding to a third party without tho 
permission of the landlord. On behalf of the transferee of the holding, 
reliance was placed upon Construction No. 890, dated July 11, 1834. The 
Sadar Diwani Ada/at observed that tho case before them was that of a 
private purchaser, while the Construction related to the case of a 
purchaser at an execution sale, and then pointed out that the Construction 
provided that the permission of the landlord to the sale of the holding in 
execution of decree must be obtained. Tho Sadar Diwani Ada/at accor
dingly held that tho claim of the transferee to possession without the per
mission of the landlord was invalid. It was said there by the Sadar Diwani 
Ada/at that a purchaser bought as he thought something; the principle caveat 
emptor strictly applied, and it was for him to look to the certainty of getting 
a consideration for his purchase-moneylTheparty whom he had succeeded 
had no equivalent to offer, he had mere\y a right of occupancy so long as 
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he paid his rent; failing to do so, either from inability or from unwilling
ness, the possession returned to the proprietor (landlord); the contract 
between him and his raiyat being no longer in force. 

The combined effect of the Construction of 1834 and tho decision of 
1855, thus, was that the holding of a raiyat could bo sold in execution of a 
money-decree, provided the landlord did not object, and a private aliena
tion tf!ereof by the raiyat was inval'd against the landlord if made without 
his permission. The restraint on the raiyat against tho alienation of his 
land, 1whether voluntary or involuntary, was obviously meant to be for tho 
benefit of his landlord, and the restriction could be removed by his assent 
or his acquiescence in tho transfer. The theory that such a restraint might 
be imposed for the benefit of the raiyat himself, to protect him against his 
own improvidence, had not yet been propounded. 

It will be instructive to note here that in another case decided by tho 
Bengal Sadar Diwani Ada/at in 185611 the holdings of tho raiyats were 
declared to be permissive ones, that is, held at the pleasure of tho landlords. 
If the status of a raiyat under the Bengal Regulations was that of a tenant
at-will, it is obvious that he could not have got any transferable interest in 
the land held by him and· that is what was pronounced by the Bengal 
Sadar Dlwani Ada/at. Anyway, all those decisions or the Bengal Sadar 
Diwani Ada/at put the raiyat under tight fetters. 

III STATUS Quo MAINTAINED 

Act 10 of 1859 for the first time defined the prescriptive rights of tho 
raiyats. Section 6 of this Act coacted that every raiyat who had cultivated 
or held land for a period of twelve years acquired a right of occupancy 
in the land so cultivated or held by him so long as be paid the rent. This 
section. concluded with the proviso that the holding of the father or other 
person from whom a raiyat inherited was to be'deemed to be the holding of 
the raiyat within the meaning of the section. Section 21 enacted that an 
occupancy raiyat could not be ejected except for arrears of rent and other
wise than in execution of a decree or orders of a court. Thus, this Act 
deprived the landlords of their right to turn out the raiyats who under the 
old laws were tenants-at-will, liable to ejectment at their caprice if they did 
not come to terms. There was no mention of the rights of the raiyats, who 
had not occupied for twelve years, and of the under-raiyats of the 
raiyats holding rights of occupancy and therefore they continued to remain 
at the mercy of their landlords. 

Though Act 10 of 1859 made the right of occupancy, while in the 
process of growth, transmissible by inheritance, it did not contain an 
exhaustive enumeration of the incidents of tenancy and stated nothing 
about the transferability of raiyatl holdings. The rules, enunciated by the 
Bengal Sadar Diwani Ada/at before the passing of Act 10 of 1859, as to 
the involuntary alienations in 1831 and as to the voluntary alienations in 
1855 did not appear to have been controverted in any recorded decision. 
According to those rules the consent of the landlord for the transfer of a 
holding by a raiyat was necessary. But that was the law before the enact
ment of Act 10 of 1859 when the raiyats did not have any pr~sc;riptive 
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right of occupancy and were more or less tenants-at-will. After the Act 10 
of 1859 was' brought into force, a question arose whether a holding, 
originally not transferable without the consent of the landlord; could be 
transferred after the raiyat had acquired a statutory right of occupancy in 
it. In a case decided by the Calcutta High Court in 1864 it was held28 that 
a right of occupancy, not terminable except on the laches of the holder, 
was a perpetual lease the holder of which could not be ejected so long as 
he paid a fair and equitable rent, and therefore was transferable. The Full 
Bench of the Calcutta High Court overruled the above-mentioned decision 
in a case decided by it in 1867.29 In that case the occupancy raiyat had 
transferred his hold:ng without the consent of his landlord. The landlord 
sued the raiyat for arrears of enhanced rent. The transferee intervened. 
The District Judge decreed the claim against the original raiyat. The raiyat 
appealed and contended that he had divested himself of all liability for rent 
by the transfor of his holding. The Division Bench referred the following 
point for the decision of a FuJI Bench: whether a holding, not originally 
transferable without the consent of the landlord, became so because the 
raiyat had obtained a prescriptive right of occupancy in it. The Full Bench 
answered the question in the negative. It was observed by the Full Bench 
that there was nothing in section 6 of the Act which showed that it was 
the intention of the legislature to alter the nature of a holding and to con
vert a non-transferable holding into a transferable one merely because a 
raiyat who held it for twelve years had thereby gained a right of occu
pancy. The Chief Justice also expressed his doubt, whether a right of 
occupancy actually gained under section 6 was necessarily heritable, 
which doubt does not, however, appear to have been shared by the other 
four judges on the Bench. 

In some other cases it was held10 " 82 and presumed33 by the Calcutta 
High Court that the consent of the landlord was not necessary to render 
a transfer valid if it was established that the transfer had the sanction 
of a custom. Thus the holdings of occupancy raiyats were not transf~rable 
save by custom.a<-as In the absence of custom no occupancy raiyat could 
transfer his holding without the consent of the landlord. 37- 38 

Where an occupancy raiyat who held a holding not transferable without 
the consent of the landlord traasferred that holding without such necessary 
consent, such transfer was incomplete and a nullity, for one of the clements 
required to make that complete, and without which the title was defective, 
was wanting. Therefore, as against the landlord, the purchaser had no 
rights ... -37' 39 He could not require the landlord to take rent from him; nor, 
if the landlord had a right of entry, could he resist him in the exercise of 
that right.'0-'1 

Though as against the landlord the purchaser had no right in such 
transactions, the transfer itself was not a void transaction and was binding 
on the contracting parties, namely, the transferor and the transferee, 
and all persons claiming through them, and that it was voidable only at 
the option of the landlord or his representative in interest. This view was 
founded on the doctrine of estoppel which was clearly recognised in a 
number of case~as-ao•u-o decided by the Calcutta High Court where it was 
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held that the raiyat himself could not recover the holding from the 
stranger to whom he had transferred it for valuable consideration because 
he was bound by his act of transfer.•• 

As regards the rights of a transferee where the landlord had consented 
to the transfer of the holding of an occupancy raiyat from one raiyat 
to another, it was held" by the Calcutta High Court in 1866 that the 
possession of the transferor and the transferee were to be considered 
continuous and the right of occupancy to date from the time of the first 
holder. But subsequently the same High Court hold in 1871•5 and 1872•• 
tqat even if the landlord consented to the transfer, the transferee 
merely acquired a new holding on the same terms en which the original 
tenancy was held, and he was not entitled to make up his right of occu
pancy by adding the time during which his predecessor held that. The 
transferee, therefore, was supposed to stand or fall according to the period 
of his occupation. He did not derive any right from the vendor whose 
land he had purchased. In a Full Bench case decided in 1874 it was again 
held by the Calcutta High Court that the possession of the transferee 
could not be added to the possession of the transferor. In that case the 
suit was instituted by a purchaser of an estate at a sale for arrears of 
Government revenue. The ·purchaser sought to eject the defendant who 
claimed to be a transferee of the holding of an occupancy raiyat. His 
purchase of the holding of an occupancy raiyat had been recognised by 
the then landlord who had accepted him as his tenant. On behalf of tho 
plaintiff, who had purchased the estate, it was argued that as the defendant 
had not himself been in occupation for twelve years, he bad not acquired 
the status of an occupancy raiyat under section 6 of Act 8 of 1869, which 
had by then replaced section 6 of Act 10 of 1859. Tho question thus was, 
whether the possession of the transferee could be added to the possession 
of the transferor who at the date of the transfer had not acquired a right 
of occupancy. The answer to the question depended solely on the terms 
of section 6 of Act 8 of 1869. On the interpretation of that section it was 
ruled there that the right of occupancy could be enjoyed only by the person 
who actually cultivated or held the land and paid rent and had done so 
for a period of continuous twelve years; in other words, the section secured 
to a raiyat who had cultivated or held for twelve years a ccntinuance of 
his cultivation or holding so long as he paid the rent. In support of this 
construction reliance was placed upon the proviso at the end of the 
section by which the holding of the person, from whom the raiyat inheri
ted, was deemed the holding of the raiyat, indicating that except in that 
particular case, the holding must be entirely by the person who claimed 
the right. 

There were expressions in the judgement of the Chief Justice, in the 
above-mentioned case, to the effect that a raiyat having a right of occu
pancy had a right which could not be transferred to some other person, 
but could be enjoyed only by the person who held or cultivated or paid 
the r•nt and had done so for a period of twelve years and not a right 
which he might, having acquired it, transfer or make use of as a subject 
of property. Similar observation was made by another judge of tho Bench 
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who thought that the right of occupancy was rather of the nature of a 
personal privilege than a substantive proprietary right. When a raiyat sold 
his holding, his right of occupancy ceased. As Act I 0 of I 859 or Act 8 of 
I 869 were considered to have imposed a restriction upon th6 proprietary 
right of a landlord and as th6 question of transferability was raised by 
the landlord, the Court emphasised that a raiyat could not claim under 
those Acts, against his landlord, anything more than the words clearly 
gave to him; it was held that there were no words of so doubtful a mean
ing that it was necessary for the Court to consider whether it would be 
just or equitable that thtl raiyat should have the power to transfer. 

Upon an examination of the facts of all the decisions on the question of 
transferability of holdings of occupancy raiyats, it was seen that whenever 
the question was raised, the validity of the transfer was challenged only by 
the landlord or a person claiming through or under him. This is not surpri
sing. Although up to 1859 the rights of the raiyats had been recognised by 
the courts, still they were not clearly defined or indeed held to exist in the 
terms expressed by Act 10 of 1859, which made the status of an occu
pancy raiyat a little more certain and less precarious than what it was under 
the Bengal Regulations. Thus, the only person concerned in the transfer 
of a raiyat's holding was naturally the landlord, and the law clearly stated 
that a transaction came into effect only if his consent had been obtained. 

It was held47 by the Privy Council also that under the provisions of 
Act 10 of 1859 a right of occupancy could not be transferred. Thus, 
what was understood to be the law in this respect, as administered by the 
Bengal Sadar Diwani Ada/at before the enactment of Act 10 of 1859, was 
apparently also taken to be the law under that Act which maintained the 
status quo. 

IV FETTERS LOOSENED 

Act 8 of 1885 divided the raiyats into occupancy raiyats, non-occupancy 
raiyats and under-raiyats. Every person who had continuously held land 
in any village for a period of twelve years as a raiyat, either himself or 
through inheritance, became, on tho expiry of that period, a settled raiyat 
of that village [vide section 20 (1)] with a right of occupancy in all the 
lands for the time being held by him as a raiyat in that village (vide 
section 21 ). Section 5 protected an occupancy raiyat from ejectment from 
his holding by his landlord except on certain grounds mentioned therein. 
Section 89 provided that even in cases where eviction was allowed, a 
landlord could not evict the occupancy raiyat without obtaining a decree 
from a competent court for that purpose. 

Section II provided that a tenure-holder could transfer his holding like 
any other immovable property. Section 18 enacted that a raiyat holding at 
a rent or a rate of rent, fixed in perpetuity, was subject to tho same provi
sions with respect to the transfer of his holding as the holder of a perma
nent tenure. This meant that even he could freely transfer his holding. 
Section 26 dealt with the question of devolution of occupancy right on 
the death of the raiyat and provided that if a raiyat died intestate in res peat 
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of a right of occupancy, that right shall, subject to any custom to the 
contrary, descend in the same manner as other immovable property. 

The non-occupancy raiyats, who were left without any right at all under 
Act 10 of 1859, could be ejected under this Act only on one or more of 
the grounds mentioned in section 44 and not otherwise. The rights of 
under-raiyats were not mentioned in Act 10 of 1859. Though their rights 
were mentioned in Act 8 of 188S, they failed to get substantial benefits 
from the provisions of the Act. Under the provisions of section 8S they 
could get written leases of land up to a maximum period of nine years and 
could be ejected on the expiry of the leases. If they held land otherwise 
than under written leases, they were rendered liable to eviction at the 
end of an agricultural year following the year in which a notice to quit 
had been served upon them by their landlords (vide section 49). Illustration 
(2) of section 183 provided that they could acquire right of occupancy 
by custom or usage, if any .. 

As regards the under-raiyats and non-occupancy raiyats, not to speak 
of transferability of their holdings, there was nothing in Act 8 of J88S from 
which even hereditability of their holdings could be established without 
any doubt. 

To begin with the under-raiyats, the question whether the interest of an 
under-raiyat in his holding passed at his death to his heir or legal 
representative or not, it was held by the Calcutta High Court in 1894 that 
the right of an under-raiyat in his holding was nq_t heritable ... No reasons, 
however, were given for this conclusion. The result of this ruling was that 
if the death of an under-raiyat took place before the season for reaping the 
crops, his heirs lost not only the land, but also the fruits of their ancestors' 
labour, as the tenancy of an under-raiyat was held to terminate on his death. 
This was clearly most unreasonable. In 1904, however, it was held" by 
the Full Bench of the Calcutta High Court that irrespective of custom or 
local usage the heir of an under-raiyat under an annual lease was entitled 
on the death of the under-raiyat to remain in possession of the land until 
the end of the then agricultural year, for the purpose, if the land had been 
sublet, of realising the rent, which might accrue during the year, or if not 
sublet, for the purpose of tending and gathering in the crops. 

Illustration (2) of section 183 of Act 8 of 1885 provided that an under
raiyat could acquire a right of occupancy in his holding by custom or 
usage, if such a custom or usage exi>ted. As resards the hereditability of 
occupancy rights acquired by the under-raiyats in their holdings, it was 
argued in a case, decided by the Patna High Court in 1930, .. that because 
the right of an occupancy raiyat in his holding passed on to his heirs, 
an under-raiya,t who had acquired the right of occupancy in his holding 
was deemed to have acquired a heritable right similar to that of an 
occupancy. raiyat. But it was held by the Court that in the case or 
an. occupancy raiyat, who acquired the right of occupancy in his holding 
under a statute, hereditability was a right which had been attached to 
his tenure by legislation; as it was only by the operation of the local 
custom that an under-raiyat could acquire a right of occupancy in his 
holding, in order to ascertain the incidents attaching ·to that right or 
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occupancy, it was necessary to ascertain the local custom on the 
point. Thus, the question whether an under-raiyat who acquired an 
occupancy right in his holding acquired also the rights of an occupancy 
raiyat as defined by Act 8 of I 885 depended, according to the decision of 
the Court, entirely on local custom. This argument was accepted by tho 
Patna High Court in a case decided by it in 193351 also. 

Next, regarding the hereditability of the holding of a non-occupancy 
raiyat, it was held by the Calcutta High Court in a case decided by it in 
189652 that the right of a non-occupancy raiyat (who did not hold under 
any express engagement) in his holding was not heritable. The argument 
accepted in that case was that, because the legislature by section 26 of 
Act 8 of 1885 had expressly enacted that the holding of an occupancy 
raiyat was heritable, subject to the existence of any custom to the contrary, 
and that the Act was silent in this respect as regards the holding of a non
occupancy raiyat, the inference by implication was very strong that the 
framers of the Act intended that hereditability should not be an incident 
of the holding of the latter. 

But section 20 (3) indicated that the holding of a non-occupancy 
raiyat was heritable, and that sections 79, 82 and clauses (c) and (e) 
of section 160 of the Act seemed to support the same view. Section 
20, which defined a settled raiyat, provided in sub-section (3) in 
almost identical words the proviso of section 6 of Act 10 of 1859 
that for the purpose of acquiring the status of a settled raiyat a person 
shall be deemed to have held as a raiyat any land held as a raiyat 
by the person whose heir he was. It is to be observed that the person 
referred to in this clause was a non-occupancy raiyat until he became a 
settled raiyat. This section appears to be almost decisive and shows that 
the hereditability of a non-occupancy raiyat in his holding followed from 
it, as it shows that the tenancy of the heir of a raiyat (the term there inclu
ded a non·occupancy raiyat) was not a new tenancy so that if a non-occu
pancy raiyat died leaving an heir who occupied the land, the latter could 
count the period of occupation of his predecessor in computing the period 
ortwelve years necessary to obtain the right of occupancy. 

Section 79 gave to a non-occupancy raiyat the right of making improve
ments (that is, constructing, maintaining and repairing a well for the 
irrigation of his holding, with all works incidental thereto, and to erect a 
suitable dwelling-house for himself and his family) in his holding and 
section 82 entitled him to receive compensation for improvements made by 
him or by his predecessor in interest, in the event of his being ejected 
from his holding, thereby again implying that the right of a non-occu
pancy raiyat in his holding was heritable. Moreover, section 82 of Act 8 of 
1885 seems to have been drawn from similar provisions in the Agricultural 
Holdings (England) Act of 1883 (46 and 47 Viet., c. 61). The general 
principle recognised by that Act was one conferring upon the tenant the 
right, on quitting his holding, to obtain from his landlord compensation 
for improvements of a specified kind. The word tenant as defined in that 
Act included his executors, administrators and assigns, etc. Section 82 of 
Act 8 of 1885 included the case of a non-occupancy raiyat and made the 
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right to compensation heritable. The implication from section 82 read with 
the corresponding provisions of the Agricultural Holdings lEngland) 
Act of 1883 seems to be irresistible that hereditability was a neces· 
saryincident of the interests of a non-occupancy raiyat in his holding. 

Section 160 (c) included the holding of a non-occupancy raiyat, where· 
on dwelJing-houses or other permanent buildings had been erected, or 
permanent gardens, plantations, tanks and canals had been laid, among 
the· protected interests of a raiyat in cases of sales for arrears under 
decrees. Section 160 (e) also included among protected interests of 
raiyats the right of a non-occupancy raiyat to hold for five years 
at a ront fixed under section 46 by a court or under section 104 by a 
revenue officer. 

It seems that in enacting these provisions of the law which conferred 
considerable benefits upon the non-occupancy raiyats, the legislature 
intended to recognise the status of a non-occupancy raiyat as higher than 
that of a mere tenant-at-will or an undor-raiyat and attach to his holding tho 
incident of hereditability. When acknowledging or conferring these rights, 
the legislature, it appears, did not intend that they should bo illusory, 
dependent merely on the life of the raiyat, and liable to be lost to the hoi~ 
or representative of that raiyat on his death. In the absence of a heritable 
right, the other rights conferred by the Act would have been shorn of 
much of their value and might indeed be delusive. 

The Calcutta High Court, however, was of the opinion° that sub-section 
(3) of section 20 only showed that where the heir of a non-occupancy 
raiyat was allowed to hold on to the holding, he could tack tho period of his 
own occupation of that holding to that of his predecessor to make up the 
period of twelve years necessary for the acquisition of the status of a 
settled raiyat and consequently the right of occupancy. As regards the other 
provisions of the Act, referred to above, the Court observed that tho 
utmost that could be inferred from them was that some of the rights posse
ssed by a non-occupancy raiyat, such as his right to claim compensation 
for improvements, or to remain in occupation of land in certain cases, 
might be claimable by his heir. 

This interpretation of the law upon the strict terms might have caused a 
non-occupancy raiyat hardship in some cases. Section 79 of Act 8 of 1885 
actually encouraged a non-occupancy raiyat to erect a suitable dwelling
house on his holding for the occupation of himself and his family, also to 
sink wells and effect other improvements on his land. Each of these involved 
heavy outlay on the part of the person who made them. If ejected, during 
his life time, he could recover compensation from his landlord (section 82); 
but the moment he died, if his holding was not heritable, the benefits o( 

those improvements and the money sunk therein was lost to his heirs who 
seemed liable to ejectment from the land and dwelJing-house at the pleasure 
of the landlord. 

Suppose a tenancy was created by a registered lease for nine years and 
the raiyat died after a year. He might have paid heavy salami. A If tho 
tenancy was not heritable, all that money of the raiyat was lost. 
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Then, the law might also have worked harshly in the case of the under
raiyats. Section 85 provided that a sub-lease given by a raiyat shall not be 
valid against his landlord unless registered, and that a sub-lease shall not 
be admitted to registration if it purported to create a term exceeding nine 
years. This seems to imply, though it was nowhere expressly provided, that 
a sub-lease, if registered for a term not exceeding nine years, was valid 
against the raiyat's landl.>rd, whether he had given his consent to it or 
not. But if the sub-lease was executed by a non-occupancy raiyat, whose 
holding was not heritable, that would certainly be rendered void by his 
death; for a person could not assign an interest in land exceeding that 
which he himself possessed, and if his rights were determined by his death, 
then so must also be the rights of his sub-lessee, though apparently protec
ted by a lease executed and registered with the sanction of the law. 

The non-hereditability of non-occupancy raiyats' holdings might have 
caused loss to the landlords as well. It had been held" that the holdings 
of occupancy raiyats being heritable the heirs of occupancy raiyats 
were liable for the rent of their predecessors' lands, whether they occupied 
them or not. But if non-occupancy raiyats' holdings were not heritable, 
their heirs who did not enter on occupation, could not be held liable by 
the landlords for the rents of those lands, and the landlords consequently 
might have lost money. 

Thus, there was enough justification for the view that the holding of a 
non-occupancy raiyat was heritable. From the provisions of section 20(3) 
of Act 8 of 1885 it appears that the old law had gone no further; for the 
words 'the holding of the father or other person from whom a raiyat 
inherits shall be deemed to be the holding of the raiyat within the meaning 
of this section' which occurred in section 6 of Act 10 of 1859 corresponded 
with this section. If this passage did not recognise the hereditability of the 
holdings of raiyats it is difficult to understand what it meant, or with what 
object it was inserted. The suggestion offered by the judges in the case 
decided by them in 1896, in dealing with corresponding passage in section 
20(3) of Act 8 of 1885, that it meant that if the landlord allowed the 
heir of a raiyat to remain in possession of the holding, after the death of 
his father or other ascendants, then alone he could reap the benefit of that 
provision in the law, seems to be misconceived because there was no 
reference to the consent of the landlord in the passage. It is difficult to 
understand what was there for the heir of a raiyat to inherit if it was not 
the holding. Beyond his land, his hut, and the crops in the land, a raiyat 
had nothing but a few articles of clothing and a few cooking utensils to 
leave to his heir. 

The soundness of this decision of .1896 was, however, questioned by 
the judges in the reference to the Full Bench in 1904, where a contrary 
view was indicated. Doubt was also thrown on the correctness of this 
decision in the reference to the Full Bench in 1907,'5 where the referring 
judges were inclined to the view that the case decided in 1896 had not been 
correctly decided. When the case came to be heard by the Full Bench there 
was divergence of opinion among the judges and the point was left un
decided, as no conclusive answer was given. It was held that the right of 
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a non-occupancy raiyat in his holding had not been made heritable by 
Act 8 of 1885, but if such a right was heritable at the time of the 
passing of that Act it had not been taken away by it. In 1909 it was again 
observed68 that the state of authorities on the question whether the right of 
a non-occupancy raiyat in bis holding was heritable or not was not satis
factory. It was the inconclusive result of the decision of the FuU Bench 
of the Calcutta High Court in 1907 thai necessitated another reference to 
another Full Bench of the Court in 1914 with the question whether the 
right of a non-occupancy raiyat in his holding was heritable, the answer 
to which was given by the Full Bench in the affirmative,"' overruling the 
decision of 1896. 

The Patna High Court also accepted this ruling in a case decided by it 
in 1917.68 

Coming to tho question of transferability of the holdings of occupancy 
raiyats, Act 8 of 1885, though it expressly provided for hereditability of 
the holdings of occupancy raiyats (section 26), contained no provisions as 
to their transferability as in the case of permanent tenure-holders (section 
II) and raiyats holding at fixed rates (section 18) except that it incidentally 
referred to the subject in clause (d) of sub· section (3) of section 178 saying 
that a contract between a landlord and an occupancy raiyat could not 
~ake away the right of an occupancy raiyat to transfer his holding accord
ing to the local custom or usage, and in section 183 read with its illustra
tion (I) containing sufficient indication that the holding of an occupancy 
raiyat could be trd.nsferred by custom or usage being not inconsistent with or 
expressly or by implication modified or abolished by the provisions of that 
Act, and in section 73 providing for the liability of transferor and transferee 
jointly to the landlord for arrears of rent after the transfer when an occu
pancy raiyat had transferred his holding without the consent of the land
lord. There was also a reference to the transferability of the holding of an 
occupancy raiyat in section 65 which enacted that an occupancy raiyat was 
not liable to ejectment for arrears of rent, but his holding was Iiabe to aale 
in execution of a decree for tbe rent thereof and the rent was to be the first 
charge on the holding. 

If speculations were permissible, it might, with some plausibility, be 
suggrsted that the legislature expressly dealt with the question of heredi
tability, as a doubt bad been expressed on the point by the Chief Justice 
of the Calcutta High Court in 1867, and did not think it equally necessary 
to deal with the question of transferability, as the rulings of the Bengal 
Sadar Diwani Adalat in 1834 and 18SS had apparently never been called in 
question. If the legislature had· thought fit to make the holding of an 
occupancy raiyat transferable, there was nothing to prevent it from doing 
so when all the cases cited earlier had decided that it was not transferable. 
This could be interpreted that the legislature did not intend that the 
holding of an occupancy raiyat should be made transferable. Again, by 
allowing only the landlords to sell the holdings of their occupancy raiyats 
for the realisation of their rents and not allowing the raiyats them~oelves to 
transfer them, the legislature had clearly created an anomalous situation. 
It is wondered if this anomaly was intentionally created. It might well 
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be that the legislature had thought it desirable not to make the holdings of 
occupancy raiyats liable to be cancelled for arrears of rent, as they were 
under the old law, and, as a compensation to the landlords, it was enacted 
that a landlord could bring the holding of an occupancy raiyat to sale for 
the satisfaction of any decree for arrears of rent due thereon; and yet the 
legislature might have thought it undesirable to make the holdings of 
occupancy raiyats freely transferable by the occupancy raiyats, or at the 
instance of their creditors, apprehending that the effect of such free trans
ferability would, in many instances, be to place the holdings of the occu
pancy raiyats in the possession of money-lenders, and to place the raiyats 
themselve at their mercy. On the other hand, it might also be suggested 
with equal, if not greater, plausibility that the legislature dealt with the 
simpler question of hereditability and left alone the more complex problem 
of transferability. It was out of such scanty references in sections 65, I 78 
and 183, supplemented by the rulings under Act 10 of 1859, that the huge 
body of case law on the subject sprang up. 

As Act 8 of 1885 had expressly declared the holdings of tenure-holders 
and raiyats holding at fixed rents or rates of rents as transferable and 
remained silent on the question of transferability of the holdings of 
occupancy raiyats, the Calcutta High Court interpreted'" this omission as 
a clear indication that the legislature did not i~tend to make the holdings 
of occupancy raiyats transferable evidently relying on the maxim 
expressio w1ius est exclusio a/terius. Iffurther observed that if the holdings 
of occupancy raiyats were transferable under the law as it stood before 
the passing of Act 8 of 1885, they would continue to be transferable as 
there was nothing in the Act to the contrary. If on the other hand, they 
were not transferable before Act 8 of 1885 came into existence, then, they 
were not rendered transferable by that enactment, and the old Jaw in this 
respect continued. 

The Jaw as understood before Act 8 of 1885 came into operation, 
and for nearly a dozen years after that, was that in the event of a transfer, 
voluntary or involuntary, of an occupancy holding, where no custom or 
local usage for its transferability existed, the landlord was the only person 
entitled to dispute the validity of the transfer, if it had been effected with
out his consent previously taken or assent subsequently obtained. The 
transfer of an occupancy holding in accordance with custom or local usage 
was valid even without the consent of the landlord.•• This view held the 
field up to ll;97. In that year, in a case decided by the Calcutta High Court, 
it was, however, contended by an occupancy raiyat, whose holding had 
been sold in execution of a decree for money, that the sale was invalid 
and had not operated to pass any title to the purchaser at the execution 
sale even though the landlord had recognised the purchaser. This conten
tion prevailed and the proposition was enunciated for the first time that in 
the absence of a custom or a local usage to the contrary the holding of an 
occupancy raiyat was not saleable at the instance of the occupancy raiyat 
or of any creditor of his other than his landlord seeking to obtain satis
faction of his decree for arrears of rent. The above·mentioned decision 
of the Calcutta High Court excluded the case of a landlord seeking to sell 
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in execution of a money-decree because section 65 of Act 8 of 1885 had 
clearly made the holding of an occupancy raiyat saleable at the instance 
of the landlord in execution of a decree for rent. The Court came to the 
conclusion that ordinarily the only persons interested in impugning the 
validity of the transfer of the holding of an occupancy raiyat were the 
occupancy raiyat and the landlord; and that though no difficulty could 
arise in the way of the transfer being g;vcn effect to, where, in the event 
of a voluntary alienation by the raiyat, the transferee was accepted by the 
landlord; the position was wholly different where the transfer had been 
effected by a compulsory sale at the instance of a creditor of the raiyat. 

Thus, according to this decision a landlord could, in satisfaction of his 
decree for arrears of rent, sell the holding of an occupancy raiyat but a 
creditor of the occupancy raiyat could not even with the consent of the 
landlord. But up to that tim: there had been no decision to the effect 
that the holding of an occupancy raiyat could not be transferred in 
execution where the landlord was a consonting party. 

This was in reality a departure from the law administered for over sixty 
years according to which the transfer of the holding of an occupancy 
raiyat, whether voluntary or involuntary, could not be made effective 
except with the consent of the landlord. A number of subsequent deci
sions61-66 followed and developed in a modified form the rule enunciated 
in the above-mentioned decision of 1897 and specified the circumstances 
under which a raiyat could impeach the validity of an execution sale even 
after it had taken place. In one of such cases it was held07 by the Calcutta 
High Court that it was open to the raiyat in occupation of even a portion 
of the holding, that is, the co-sharer of the vendor, to question the validity 
of the transfer. 

However, the current did not always flow in the same direction as is 
indicated by another set of decisions of the Calcutta High Court. These 
cases upheld the doctrine that an auction sale of the holding of an occu
pancy raiyat in execution of a money-decree hold with the consent of the 
landlord was valid apart from the question of custom,•• and if the auction 
purchaser had taken a settlement from the landlord, there was no ques
tion of custom.•• Thus, even where there was a custom, the volition of the 
landlord was a great element70 because in the case of a landlord's consent the 
question of custom did not arise.71- 73 These decisions seem to imply that there 
was nothing in the Act to indicate that the legislature intended to impose a 
disability on the involuntary transfers of holdings of occupancy raiyats with 
a view to protecting the helpless cultivators from rapacious money-lenders, 
as contended by the advocates of non-transferability of raiyati holdings, 
a policy which actuated the framers of the Chota Nagpur Tenancy Act." 

As regards the locus standi of the purchaser of the holding of an 
occupancy raiyat against that raiyat, it was held'0' 75-'17 that a person who 
purchased, without the landlord's consent, a portion or the whole of the 
holding of an occupancy raiyat, where no custom or local usage of trans
ferability of that holding existed, did not acquire any interest in that 
holding because the occupancy raiyat had no saleable interest in the hold
ing. On the other hand, however, it was held or seemed to have been held 
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by necessary implication that the purchaser of the holding of an occupancy 
raiyat, where there was no custom or local usage of transferability of that 
holding, acquired a good title against his vendor, and persons claiming 
through him;•-•• and it was further held83 that a transfer of a portion of the 
holding of an occupancy raiyat, where no custom or local usage of trans
ferability of that holding existed, did not eqtitle the landlord to re-enter on 
the portion so transferred. In view of these authorities, though they were 
not expressly referred to, it was held,"' following three other cases,85- 87 that 
a purchaser of a portion of the holding of an occupancy raiyat, even where 
there was no custom or local usage in favour of its transferability, 
acquired the rights of the transferor. 

Upon an examination of the position when an occupancy raiyat effected 
a voluntary transfer of his holding for value by way of sale, it was revealed 
that the decisions in such c1ses were held valid on the application of what 
was sometimes described as the principle of estoppel, sometimes as the 
principle that the transferor was bound by his act or could not derogate 
from his act on the ground of equity, justice and good conscience. Thus, in 
a case decided by the Calcutta High Court in 1898 it was expressly held 
tbat when an occupancy raiyat had transferred his holding on the repre
sentation that he had a transferable interest therein, he could not, on 
principles of equity and good conscience, be permitted to prove against the 
transferee, who had paid consideration for the transfer, that he had no 
transferable interest to convey. It may be pointed out that this principle was 
also followed by the Calcutta High Court in similar cases decided under the 
provisions of Act 10 of 1859.••-•••n-.. On the other hand, the decisions 
in cases of involuntary sales, where the raiyats with knowledge had omitted 
or failed to object to the transfer, were based on the doctrine of acquie
scence or waiver. There were manifest difficulties in the application of all 
such doctrines, because if the right of occupancy was a purely 'personal 
right' or a 'personal privilege', it is not easy to appreciate how it could in 
fact be made transferable by invoking the aid of one or the other of those 
principles of!aw. It is difficult to see how those doctrines could apply so 
as to validate a transfer in a case where, ex-hypothesi, there was nothing 
that could be transferred. If it was a personal right the application of the 
doctrine of estoppel and waiver was inconsistent with the nature of that 
right and that if it was an interest in land the application of those princi
ples was superfluous. 

Thus there was a considerable conflict of judicial opinion on the follo
wing points: 

Firstly, whether a right of occupancy, in the absence of a custom 
or local usage for its transferability, was a right that was merely personal 
to the raiyat and as such could not be transferred at all, or was a 
right th~ transfer of which was valid against all persons other than the 
landlord, so that no one except the landlord could take exception to the 
validity of the purchaser's title. Before Act 8 of 1885 was passed, it was 
settled by a Full Bench of the Calcut:a High Court in 1874 that a 
right of occupancy was a right that was personal to the raiyat and could 
not be transferred except with the consent of the landlord. Subsequent to 
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the passing of Act 8 of 1885, after a consideration of tho provisions of 
that Act, tho Calcutta High Court came to tho same conclusion. n 

Secondly, whether a raiyat was entitled to raise an objection on tho 
ground of non-transferability of his holding or not. As regards voluntary 
transfers of their holdings by the raiyats, it was held, both under Act 
10 of 185938- 8"'1 - 0 and Act 8 of 1885,'8- 8• that if a raiyat had bound 
himself up by a voluntary transfer, he could not, on the ground of 
estoppel, loose the fetters he had put upon himself. In case of involuntary 
transfers, however, it was held151 that an occupancy raiyat whoso holding 
had been sold in execution of a money-decree could himself raise tho 
question that the holding was not transferable in a suit instituted by tho 
purchaser for possession of the holding. This decision was followed, in a 
number of casesn-aa where such a question was raised by the raiyat, with 
this qualification that if the raiyat was aware of the execution proceedings 
and having had an opportunity of objecting did not object, he was 
precluded from raising the question subsequently. 

Lastly, whether a person who, without the landlord's consent, purchased 
from an occupancy raiyat the whole or a portion of his holding, whore no 
custom or local usage of transferability existed, obtained any right in the 
holding. According to one opinion, where the holding of an occu
pancy raiyat, in the absence of a custom or a local usage for its transfer
ability, was sold in execution of a money-decree, the purchaser acquired 
nothing by his purchase as the occupancy raiyat had no saleable interest in 
tho holding."''S-77 A different view had been taken in other cases, namely, 
whatever might be the precise nature of the raiyat's interest which was 
purchased, it had a market value and the transfer was .capable of being 
recognised by the landlord, and that the purchaser was entitled to bo 
protected in the enjoyment of his purchase against all the world except 
possibly the landlord of the vendor,,...,, or in other words, as observed in 
one of those cases, •• the transfer of an occupancy holding was not a void 
transaction, and was voidable only at the option of tho landlord. 

If the view that the transfer' of tho holding of an occupancy raiyat wa1 
valid against all persons excepting the landlord was correct, it is difficult 
to see how the raiyat himself, whose holding had been sold at an execution 
sale, could question the validity of the purchaser's title, or why the validity 
of the transfer should depend upon recognition by the landlord in cases 
where tho landlord djd not impugn the transfer. If, on tho other hand, tho 
holdings of occupancy raiyats were not transferable at all, thoro did not 
seem to be any reason why occupancy raiyats in possession of tho land 
could not question tho validity of the transfers, or why the purchaser 
should acquire a right of occupancy by tho consent of tho landlord, 
although he could by virtue of fresh settlement become a non-occupancy 
raiyat. 

A Full Bench of the Calcutta High Court in 1914 solved to some extent 
the above-mentioned questions when it held88 that in transfers, for value, 
of holdings of occupancy raiyats, apart from custom or local usage, the 
transfer was operative, (a} against the raiyat, where it was made voluntarily, 
or where it was made jnvoluntarily and the rajyat with knowledge had failed 
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or omitted to have the sale set aside; (b) against the landlord in all cases 
in which it was operative against the raiyat, provided tho landlord had 
given his previous or subsequent consent ; and (c) against all other persona 
where it was operative against the raiyat. Thus, tho Full Bench laid down 
the proposition that in cases of voluntary transfers of holdings of occupancy 
raiyats the title passed from the transferor to the transferee although the 
validity of the transfer was liable to be questioned by the landlord if he 
was not a party to the transaction. As regards involuntary transfers, 
the Full Bench held that a sale, in execution of a money-decree, of the 
holding of an occupancy raiyat, in the absence of a custom or a local usage 
for its transferability, was valid and effectual against the raiyat if the sale was 
held with the consent of the landlord and the tenant had omitted to get 
the sale set aside. In other words, the Full Bench decision by implication 
held that an occupancy raiyat was entitled to have a sale of his holding in 
execution of a money-decree set aside after it had taken place, and that 
the holding could not be sold in execution of a money-decree where the 
raiyat objected to the sale before it took place. The holding of an 
occupancy raiyat, therefore, was taken to be property and that as such 
primarily transferable though with reference to the landlord it was subject 
to the doctrine of consent.•• There were two more cases,••- 91 subsequent 
to the decision of the Full Bench, in which, as required by the rules of the 
Court, the proposition enunciated in the Full Bench decision" was 
applied. 

In another case decided by the Calcutta High Court in 191692 it was 
held that the holding of an occupancy raiyat, in the absence of a custom 
or local usage for its transferability, could not be sold in execution of a 
decree for money obtained against the occupancy raiyat, when that 
raiyat objected, even if all the landlords gave their consent to the sale. It 
was clearly laid down in two other cases93- 94 that as an occupancy raiyat 
could not confer a title upon the purchaser without the consent of the 
landlord, so the landlord alone by his own act and without the con
currence of the occupancy raiyat could not create a title in the purchaser. 
This implied that the holding of an occupancy raiyat, where no 
custom or local usage of its transferability existed, could not be trans
ferred unless both the landlord and the raiyat consented. The ratio 
decidendi in those cases was that the two must concur in order that 
the transfer might be valid. It was held that if the occupancy raiyats 
as a body desired a conversion of the personal nature of their right 
and the landlords acquiesced in that, the transfer could take place. There 
had to be mutuality in the transaction. All these decisions of the Calcutta 
High Court considerably loosened the fetters put upon the raiyats by its 
earlier decisions. 

V LONG JUMP 

The Patna High Court, in its first pronouncement on the subject, 
held95 in 1916 that a decrcc-ho!der, not being the landlord of the holding, 
could not, against the will of an occupancy raiyat and without the expre5S 
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consent of tho landlord, cause a portion of tho raiyat'a holding to bo 
sold in execution of a monoy-decroe, there being no custom or local usage 
of transferability. In other words, an occupancy raiyat, for whoso holding 
there was no custom or local usage of transferability, could object to tho 
sale of a portion of his holding in execution of a simple money-decree 
against him. 

In 1917, it was held88 by the PatnaHigh Court that even a slxteen-anna•r 
(sole) landlord could not, in execution of a money-decree, sell the holding 
of his occupancy raiyat if the raiyat objected, unless the holding was 
transferable by custom or local usage. Tho view taken in this case was 
a logical deduction from the rule recognised in a case decided by tho 
Calcutta High Court in 1916, as derivable from tho propositions enunciated 
by its Full Bench in a case it decided in 1914, which, again, had substantially 
adopted the principle laid down in a case it decided in 1897. Thereafter also 
it was consistently hold18--o• by the Patna High Court that an occupancy 
raiyat, in a village where no custom or local usage of transferability 
without the consent of the landlord existed, could object to the sale o( 

his holding in execution of a money-decree obtained by a creditor who 
was not his landlord. 

As mentioned earlier, these decisions of the Patna High Court were 
admittedly based on the decision pronounced in 1914 by the Full Bench 
of the Calcutta High Court. But, in the meantime, a Special Bench of the 
Calcutta High Court had considerably modified in 192()1°0 the rule laid 
down in the decision of 1914 of the Full Bench. The Special Bench 
had unanimously held that the case of 1897 was wrongly decided and 
overruled that and subsequent decisions based upon that and almost 
settled all the points in controversy with regard to the right of an 
occupancy raiyat to transfer his holding. Up to that time tho question in 
controversy was whether the right of an occupancy raiyat in his holding, 
in the absence of a custom or a local usage in favour of its transferability, 
was a personal right or an interest in land. I! it was a personal right, 
it could not be transferred under the law and, therefore, there could not 
be any question of the estoppel, but strangely enough it was in the cases 
in which it was held that tho right of an occupancy raiyat in his holding 
was not much distinguishable from a personal right that the doctrine 
of estoppel was employed. The Special Bench held that in principle there 
was no difference between the case of a voluntary sale made by an 
occupancy raiyat and an involuntary sale held by tho court, if in each 
case the sale was consented to by the landlord and therefore an 
occupancy raiyat could not object to the sale of his holding, even where 
there was no custom or local usage of transferability, in execution of a 
money-decree obtained by a creditor not being the landlord if the land
lord had consented to it. It further observed that even a sole landlord 
of an occupancy raiyat was competent to sell, in execution of a money
decree against the raiyat, his holding, whether the holding was or was not 
transferable by a custom or a local usage. This meant that the right of 
an occupancy raiyat in his holding, even where no custom or local usage 
for its transferability existed, was an interest or a riaht in land and tho 
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application of the doctrines of estoppel and waiver was inconsistent with 
the nature of that right and therefore was superfluous. 

I 

So, according to the Special Bench decision of the Calcutta High 
Court, an occupancy raiyat could not object to the sale, voluntary or 
involuntary, of his holding if the )andlord had agreed to it. But accord· 
ing to the decisions of the Patna High Court,••-••·••-•• based as they 
were on the decision of the Full Bench of the Calcutta High Court, 88 

the occupancy raiyats could object. As cases of this nature were always 
coming before the Patna High Court, it was decided, in view of the 
decision of the Special Bench of the Calcutta High Court in 1920, to 
get this question settled by the Full Bench of tpe Patna High Court 
which overruled in 1922101 the cases decided by it in 1916,95 1917'" and 
1921,98 - 99 and following the Special Bench decision of the Calcutta High 
Court1oo negatived the application of the principles of estoppel and waiver 
to transfers by an occupancy raiyat and held thatthe right of an occupancy 
raiyat in his holding was an interest in land and carried with it all the 
incidents of an immovable property. Thus, it followed that a sale of the 
holding of an occupancy raiyat, where no custom or local usage for its 
transferability existed, in execution of a money-decree, was valid against 
the raiyat, even in the absence of a landlord's consent, irrespective of 
whether the decree-holder was the landlord or a stranger because the 
right of an occupancy raiyat in his holding being an interest in land and 
not merely a personal' right was, as such, saleable in execution as any 
other property of the raiyat for which he had disposing power. This decision 
of the Patna High Court was really a long jump from the positio~ held by 
it as well as the Calcutta High Court till then in respect of transferability. 

VI FETTERS REMOVED 

In 1934, the longstanding dispute over the much vexed question of 
transferability of holdings of occupancy raiyats was solved. There were 
fifteen new sections, namely, 26-A to 26·0, dealing with the question, 
added102 to Act 8 of 1885, which brought this matter, till then left to be 
settled on the principle of consuetudo loci est observanda, under the express 
provisions of the Act. Section 26-A declared that an occupancy raiyat shall 
have the power to transfer his holding or any portion thereof, together 
with the right of occupancy therein, by sale, exchange, gift or will subject 
to the consent of til= landlord. Section 26-D provided for the payment of 
a fixed rate of salami (called landlord's transfer fee), eight per cent of the 
consideration money, at the time of transfer. In 1938, section 26-A was 
replaced by a new section103 which declared that the consent of the land· 
lords was not necessary for any transfer and bequest of holdings of occu· 
pancy raiyats and that all such transfers were binding upon the landlords. 
At the same time section 26-D was repealed104 and therefore the transfer 
fee stood abolished .. The legal effect of the recognition of transfer was that 
the transferee acquired the status of an outgoing occupancy raiyat and 
became his successor in interest. Thus, tho uncertainty regarding the 
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' transferability of the holdings of occupancy raiyats, which had been one of 
the most fruitful :sources of litigation, was set at rest by the legislature. 

The confusion which had pervaded the discussion of this question can be 
attributed in a·large measure to tho ambiguity involved in the statem·ent that 
a raiyati holding· )Vas not ~ransferable except by a custom or a local usage. 
This implied three• alternatives. In the first place, it was maintained that 
a raiyati holding\vas absoiutelyinalienable by its very nature. This view was 
possibly maintained towards the close of the eighteenth century, 'liut had 
apparently few,· if any, phampions after that.106 In the second place, the 
expression signified that the. transfer of a raiyati holding, whether volun
tary or involuntary, could not be made effective except with the consent 
of the landlord. This was ·the view maintained from 1834 to I 897. In the 
third place, the expression signified that a raiyati holding could not be 
transferred unless .both the landlord and the raiyat consented. This was 
the view put forward for the first time in 1897 and prevailed up to. 1938 
when the raiyati holding was expressly made transferable without tho 
consent of thC< landlord which completely removed the fetters put upon 
the occupancy raiyat till t,hen in this respect. 

' 
Vjr: DESTINATION REACHED 

In 1947, very important 'changes were made in the law with respect to 
the acquisition of right of occupancy by the non-occupancy raiyats. ·By 
Act 23 of 1947,1°8 a new section, 21-A, was inserted in Act 8 of 
1885, which enacted that every person, whether a settled raiyat of 
a village or not> that is, whether he had held the land for twelve years 
or not, shall have a right of occupancy in all land for the'time being 
held by him as a raiyat in that village. This raised the status of all non
occupancy raiyats to that of occupancy raiyats. Thus, the status of all 
occupancy raiyat~ in B~har was brought on a par with the status of the 
landholders in the raiyatwari areas of the country with the distinction that . 
the landholders in the raiyatwari areas held their lands from the Govern
ment while tbe occupancy raiyats in Bihar held their lands from zamindars 
and tenure-holders. 

The occupancy raiyats of Bihar reached their destination in 1950 when 
they became the counterparts of the landholders of the raiyatwari 
areas of the country wben all the intermediary rights in Bihar were 
abolished by Act 30 of 1950 and tho occupancy raiyats were declared 
to hold their lands direQ!Jy from the Government.101 Similarly, with the 
abolition of the zamindari system in Bihar in 1950, all ex-intermediaries 
(former zamindars or proprietors and tenure-holders. of estates) also 
became the occupancy raiyats under the State with respect to all their 
lands used for agricultural or horticultural purposes which were in their · 
khas ·(direct) possession_ including their private lands (a) Jet out under a 
lease for a term of years or under a lease from year-to-year, (b) used for 
agricultural or horticultural purposes and held in the direct possession 
of a temporary lessee· of an estate or a tenure, and (c) used for agri
cultural or horticultural purposes forming the S\lbject-matter of subsisting 
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mortgages on the redemption of which the intermediaries were entitled 
to recover possession thereof.1°8 

VIII IN RETROSPECT 

In retrospect, the occupancy raiyats in Bihar, no doubt, became the 
owners of their holdings, but there came into being among them a very big 
class of absentee raiyats, owning very large holdings, who could be said to 
represent the old absentee landlords, with the result that the cultivat
ing tenants, known as under-raiyats, commonly known as baraidars 
or sharecroppers, for whom this occupancy right with unrestricted 
right to transfer was intended, still remained as tenants-at-will and 
consequently formidable deterrents in the way of improving agriculture. 
De jure even an under-raiyat could acquire a right of occupancy, though 
he bad no power to transfer his holding, de facto it was impossible for him 
to attain that status because there was no updating of the record
of-rights to enable him to reach that stage. No wonder, tho State of Bihar 
continues to be one of the poorest, backward and feudal regions in the 
country. 

This study of the transferability of raiyati holdings in Bihar also 
reveals that the Courts have been slowly, but surely, changing their own 
interpretation of the same provisions of law with the passage of time in 
the course of hundred years-from 1834 to 1934. The continuous departure 
by the Courts from their earlier judicial pronouncements proves that the life 
of law is not logic, but expcrience,109 and the departure probably was due 
to a change in economic conditions, though nowhere mentioned, which 
had brought into prominence problems that did not previously call for 
solution. 
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