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Mr. Morris L. Cooke, 
Chairman, The President's Water 

Resources Policy Commission, 
Washington 25, D. C. 

Dear Mr. Chairman: 

There is submitted herewith a survey of federal legisla
tion concerning water resources, entitled "Water-Resources 
Law." This survey summarizes materials assembled during a 
comprehensive study and review of all existing water
resources legislation, a study and review undertaken pur
suant to the President's letter to you of January 3, 1950. 
There is a very large amount of relevant legislation, a 
century's accumulation governing and affecting the activi
ties of many federal agencies. 

In the main, the survey groups laws on the basis of the 
functional purpose served. Thus, after a preliminary exam
ination of certain constitutional considerations, attention 
is given to statutes relating to navigation, flood control, 
irrigation, power, other public purposes, and related land 
uses. These groupings are followed by an examination of the 
trends in the different statutes moving toward comprehensive 
development. Finally, the different bodies of law are laid 
side-by-side and comparatively summarized. 

Obviously, such a process makes for unavoidable duplica
tion. But this organizational treatment seems best adapted 
to a review of the evolutionary development of the several 
bodies of law relating to the single subject of water re
sources. 
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It aa~ also be noted that each chapter excepting the last 
concludes with a summa~. A brief summa~ ot the entire 
surve~ is printed as chapter 19 ot volUIIe 1 ot the Colllllis
sion's report. Also included as an appendix to volume 3 
are independent!~ prepared summaries ot the water-law doc
trines ot the seventeen Western States. 

ID addition to acting as legal consultants to the Commis
sion and its Start. the following participated directl~ 
1D the preparaton ot the surve~: 

Robert L. AVBJ7 Philip M. O'Brian 
Attorn~ Assistaat to tba Judicial Officer 
Boaaav1lla Power Adaiaistration Departunt of Agriculture 

Harbert .J. S. Devries 
Assistaat Chief Counsel 
Bureau or Raclaaation 

Edwia JIIBOil DJ7ar 
General Couasal 
DetBDBs Power Ada1aistration 

Cbarlas .J. O'Keefe 
Special Couasal, Office, Chief of Eogiaaars 
DapartiiBat of tba AI"Q 

Sharwaa s. Polaad 
Attoraav, The President's Water Resources 

Policv Co..tssioa 

George D. Dpart Miles Q. Ro~mev 
Attoraav Attoraav 
BODDaville Power Adaiaistratioa Bureau of Raclaaatioa 

Bernard A. Foster, Jr. 
Spacial Co1111Sal 
Federal Power Co..tssion 

Willard W. Gatchell 
Assistaat General Couasel 
Federal Power Co.aissioa 

Har17 R. Vaa Clava, Jr. 
Attoraav, The Prasideat's Water Resources 

Policv Co..tssioa 

I take this opportunit~ to express to the legal staff my 
• deep gratitude tor their unfailing cooperation. and also my 

thanks to the ~umerous individuals in the various agencies 
who generousl~ aided b~ consultation and otherwise. 

Your legal staff joins in expressing our appreciation for 
the privilege ot working with the Commission. and ot under
taking this assignment in the public service. 

Yours ve~ sincerely. 

Bernard A. Foster, Jr •• 
General Counsel. 
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Chapter 1 

Introduction 

The breadth of the Commission's assignment is measured by 
the direction that it study and make recommendations to the 
President respecting federal responsibility for and participa
tion in the:1 

development, utilization, and conservation of water re
sources, including related land uses and other public 
purposes to the extent that they are directly concerned 
with water resources. 

A comprehensive study of existing legislatiop is necessary to 
fulfillment of that assignment.2 While we shall summarize here 
the study of that legislation, we shall not narrow its scope. 
Water and land are interdependent, and man depends upon 
both, his efforts to derive benefits from them being as old as 
history. Moreover,.a clear understanding of these efforts neces
sitates consideration of governmental aids and controls. Thus, 
our survey of the legal aspects of the relevant responsibilities 
assumed by the United States, summary though it may be, 
reflects important developments in the growth of the Nation. 

• Ex. 0. No. 10095, January 3, 1950, 15 F. R. 17. 
• In his letter of January 3, 1950 to the Chairman, The President's Water 

Resources Policy Commission, the President said, "It is essential in my 
judgment that a comprehensive study and review be made of all existing . 
water resources legislation and policies and that recommendations be 
made in the full knowledge of national needs and objectives." 

The President also said, "As you know, the Commission on the Organiza
tion of the Executive Branch of the Government has made a detailed and 
comprehensive study of'" the organizational issues involved in the water 
resources field. • • • While problems of organization are closely re
lated to the development of consistent policies in the field of water re
sources, I am requesting your Commission to confine its recommendations to 
the questions of policy set forth in the Executive order together with related 
legislation." Accordingly, this survey will not include organizational mat
ters, as such. 

1 



2 

The central fact revealed is the lack of a unified federal policy 
respecting the development, utilization, and conservation of 
water resources, including related uses of land. From a pyra
miding of statutes for over 100 years, several policies have 
evolved. Each addition has usually dealt with the most press
ing need current at the time. Despite some hannonizing in
fluences of the trend toward multiple-purpose projects, and 
despite the unifying influences of the swing in recent years 
toward comprehensive development, federal law concerning 
water resources is today a unit in name only. For the com
ponents have frequently been unmatched in the process of 
legislating separately for different "primary" purposes while 
treating other purposes as incidental or complementary. 

To portray this legislative evolution, we shall first refer to 
the sources of federal authority and then survey on a functional 
basis the more Significant laws as they deal with navigation, 
flood control, irrigation, power, other public purposes, and re
lated land uses. Separate attention will be required for those 
legislative provisions trending toward comprehensive develop
ment of river systems and their watersheds. Notwithstanding 
that trend, however, repeated instances of lack of statutory 
coordination lead finally to a comparative summary of the dif- · 
fering legislative requirements which vary with the type of 
project or with the agency made responsible. 

In thus surveying existing law, we shall see that-
The powers of the Federal Government are limited to those 

delegated by the Constitution. But their character and scope 
have facilitated their ready adaptation to the demands of our 
geography and growth as the Federal Government has assumed 
varied and increasing responsibilities and participation respect
ing water-resource activities. 

The availability of water has vitally influenced the Nation's 
growth. Thus, cities sought and flourished on the best coastal 
harbors. Later, our rivers became a principal means and chart 
for westward expansion. And as interstate highways of com
merce, they were subject to federal control under the grant of 
power to regulate commerce among the states. 
: Relying on that power, the Federal Government early under-
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took responsibility for the control, improvement, and protection 
of navigable waters. Similarly but later, responsibility for con
trol of floods on a national scale was assumed. Making clearer 
the adequacy of federal power to discharge these functions, the 
courts sustained assertions of federal authority in the ;upper 
nonnavigable reaches of navigable waterways to protect the 
navigable capacity of navigable waters and to protect interstate 
commerce from flood damage. 

In the West, where great areas of public-domain lands are 
located, the aridity frequently prevailing led to invocation of 
federal proprietary power to enable federal undertaking of irri
gation responsibility. But while limited to the West, irriga
tion benefits from federal projects have not been confined to 
public lands. 

In addition, federal authority has been exercised to license 
nonfederal development of power on lands and in waters subject 
to the jurisdiction of Congress, and it has been increasingly em
ployed to enable federal development of hydroelectric power 
as a part of navigation, flood-control, and irrigation projeCts. 
And power has given impetus to the growth of multiple~ purpose 
projects. 

Under existing legislation, many such projects comprehend 
activities serving other public purposes, such as drainage, water 
supply, fish and wildlife preservation, recreation, sediment con
trol, and salinity control. Still other related public purposes 
receiving legislative attention include shore protection, pollu
tion control and abatement, and collection of basic data. 

In addition, from the numerous laws implementing federal 
participation in the promotion of proper use of land, we must 
select and examine those significantly related to development, 

• utilization, and conservation of water resources. For the inter
relationships among land and water resources are expressly rec
ognized in many statutes. Other statutes, while not expressly 
aimed at land and water as inseparable resources, are neverthe
less adaptable to serving both. 

While many of the foregoing statutes have emphasized vari
ous primary and complementary purposes, the natural unity 
between a river system and its watershed has been accorded 
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increasing legislative recognition during the last 50 years. A 
number of such statutes variously employ the term "compre
hensive development," and it may fairly be said that these move 
generally toward a definition of that term as basin-wide devel
opment for optimum beneficial uses of a river system and its 
watershed. 

On the other hand, when existing laws are laid side-by-side 
and their varying provisions serving like purposes are compara
tively analyzed, lack of coordination is often disclosed. For the 
steps taken to permit construction of multiple-purpose projects 
have not harmonized the underlying bodies of law which re
main largely articulated separately with the principal water
resource purposes. That comparative summary will show a 
composite of these differing and sometimes confiicting statu
tory provisions which apply to present-day aevelopment. 



Constitutional 
Considerations 

Chapter 2 

This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Au
thority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding.1 

So provides the Constitution of the United States. Or as the 
Supreme Court of the United States has said, "The Constitu
tion is the supreme law of the land ordained and established 
by the people." 2 Under it, the authority of the Federal Gov
ernment is limited to those powers expressly delegated and 
such as may reasonably be implied from those granted! All 
other powers are reserved to the states or the people.' Hence, 
as the Court observed long ago: 11 

In America, the powers of sovereignty are divided be
tween the government of the Union, and those of the 
states. They are each sovereign, with respect to the 
objects committed to it, and neither sovereign, with re
spect to the objects committed to the other. 

Regardless of the character of federal undertakings respect
ing water and land resources, therefore, enabling authority must 

1 U. S. CoNBT., Art. VI, cl. 2. 
1 Umtetl8tates v. Butler, 297 U.S. 1, 62 (1936). 
1 297 U.S. at 63; See Cooley's CoNSTITUTIONAL LnaTATIONS, Vol.l, p.ll (8th 

ed., Carrington,1927). 
• U. S. CoNsT., Amend. 10; Marlin v. Hunter• Lea•ee, 1 Wheat. 304, 325-326 

(U. S. 1816). 
'Jl'Cul'loch v. Maf11Jatul, 4 Wheat. 316. 410 (U.S. 1819). 

5 



I 

be found among the constitutional powers conferred by the 
people. This points to the desirability of considering the na
ture of these powers as a background for and as related to our 
survey of legislation. To this end, we shall preliminarily note 
generally the chacacter of federal powers, and then more specif
ically discuss certain enumerated powers respecting commerce, 
property, wac, treaties, and general welfare. Thereafter, we 
shall refer to the doctrine of equitable apportionment as de
v-eloped by the Supreme Court in deciding water controversies 
between states. And finally, we shall consider certain inter
state compacts, the v-alidity of which depends upon conform
ance with express constitutional requirements. 

Generally 

It has long been established that the Government of the 
United States is paramount in its sphere of delegated authority. 
As the Supreme Court said in 1819: • 

H any one proposition could command the universal 
assent of mankind, we might expect it would be this
that the government of the Union, though limited in 
its powers, is supreme 'within its sphere of action. 

That statement in :Jl'Culloch v . . Maryland is accompanied by 
others making it clear that this supremacy is such as "to re
move all obstacles to its action within its own sphere, and so to 
modify every power vested in subordinate governments, as to 

• 4 Wheat. at 405.. Since Oongress ma7 validl7 authorize federal construc
tion. or license nonfederal construction. of projects in waters under its 
jurisdiction. no interference with the sovereigncy of the state results when 
it does so. Uaited Btatea v. Appalacl&ia• Electric Potcer Co., 311 U. S. 377, 
427--428 (lMO), reh. de0., 312 U. S. 712 (1941.) ; Oklalwma V. AtkiM~ 313 
U.S. 508,534-533 (1941.). An7 state rights under a judicial apportionment 
among states of unappropriated waters in an interstate natigable stream are 
subordinate to and dependent upon the superior federal right of control for 
navigation improvemenL Arizoft.a v. Calif0f'fti4, 298 U. S. 558, 571 (1936). 
""Whenever the constitutional powers of the federal government and those 
of the state come into conffict. the latter must 7ield." FWrida v. JleUora, 213 
U. S. 12. 17 (1927). See also Fil"31 lOICfS Hl/dro-Eleclric Cooperati" v. 
Federal PmDer COIIUIIiuima. 328 U. 8.152,181 (1946). 
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exempt its own operations from their own influence." ' In ad
dition, the Court asserted that: 8 

No trace is to be found in the constitution, of an inten
tion to create a dependence of the government of the 
Union on those of the states, for the execution iof the 
great powers assigned to it. Its means are adequate to 
its ends; and on those means alone was it expected to 
rely for the accomplis~ment of its ends. 

It may also be noted that the powers of the Federal Govern
ment are exercised by three branches, the legislative, the exec
utive, and the judicial.' "The first WIUI to pass laws, the second, 
to approve and execute them, and the third, to expound and 

'4 Wheat. at 427. For example, while validly exercising its commerce 
power in the construction of a river development, the "United States may 
perform its functions without conforming to the police regulations of a 
State" which require that plans be submitted to a state official for approval. 
Arizona v. California, 283 U. S. 423, 451 (1931). Similarly, when deer were 
killed at the instance of the SecretarY of Agriculture to prevent overgrazing 
in a national forest, state game laws to the contrary notwithstanding, the 
Supreme Court said that, "the power of the United States to thus protect its 
lands and property does not admit of doubt." Hunt v. United States, 278 
u.s. 96, 100 (1928). . 

Nor may the United States be subjected to legal proceedings without its 
consent. The Siren, 7 Wall. 152, 154 (U. S. 1868). This immunity "extends 
to suits of every class." Ill. Cent. R. R. Co. v. Public Utilities Commisaion, 
245 U. S. 493, 505 (1918). And any waiver must be strictly interpreted, 
"since it is a relinquishment of sovereign immunity." United States v. Sher
wood, 312 U. S. 584, 590 (1914). Likewise, properties of the United States 
are not subject to state or local taxes or special assessments. MuZZern. Be
nevolent Corp. v. Unitetl8tatea, 290 U. S. 89, 94 (1933). 

Otherwise, as the Supreme Court said in M'CulZoch v. Maryland, to im
pose upon the United States "the necessity of resorting to means which it 
cannot control, which another government may furnish or withbold, would 
render its course precarious, the result of its measures uncertain, and cre
ate a dependence on other governments, which might disappoint its most 
important designs, and is incompatible with the language of the constitu
tion." 4 Wheat. at 424. 

• 4 Wheat. at 424. 
• The Constitution provides that: "All legislative Powers herein granted 

shall be vested in a Congress of the United States" (Art. I, § 1). "The 
executive Power shall be vested in a President of the United States of 
America" (At·t. II, § 1). "The judicial Power of the United States shall be 
vested in one supreme Court, and in such inferior Courts as the Congress 
may from time to time ordain and establish" (Art. m,§1). 
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enforce them." 10 And though the Constitution nowhere de-
clares expressly that these three branches of the Government 
shall be separate and independent, it remains true, as a general 
rule, that the powers confided by the Constitution to one 
branch cannot be exercised by another.u Nor is Congress "per· 
mitted to abdicate, or to transfer to others, the essential legis. 
lative functions with which it is thus vested." 12 

Before turning to a more detailed consideration of the rele
vant powers delegated to the Federal Government, we should 
point out that Congress is expressly empowered to make all 
laws "necessary and proper" for carrying into execution its 
expressly delegated powers and "all other Powers" vested by the 
Constitution in the Federal Government.13 Nor should we 
forget, in exa.mining the constitutional powers entrusted to the 
Federal Government by the people, that the instrument was 
intended to "endure through a long lapse of ages." 1"' It was 
this charter of government which the people of the United 
States established in order :u 

to form a more perfect Union, establish Justice, insure 
domestic Tranquility, provide for the common defence, 
promote the general Welfare, ·and secure the Blessings · 
of Liberty to ourselves and our Posterity • • • 

Commerce Power 

At the outset, it should be remembered that waterways pro· 
vided a principal means for conducting commerce in our early 
history. Indeed, the need for central control of commerce 
among the colonies was an important factor leading to the 

• Martin v. Hunter's Lessee, 1 Wheat. 304,329 (U. 8.1816). 
u Ex parte Grossman, 267 U. S. 87, 119 (1925) ; Kilbourn v. Thompson, 103 

u. s. 168, 191 (1880). -
""Panama Refining ·ao. v. Ryan, 293 U. S. 388, 421 (1935). For example, 

the Supreme Court has said that "Congress cannot transfer its legislative 
power to the States-by nature this is non-delegable." Knickerbocker Ice 
Co. v. 8161Darl, 253 U. S.l49, 164 (1920) • 

• u. s. CoNBT., Art. I, I 8, cL 18. 
.. .Martin v. Hunter's Lessee, 1 Wheat. 304, 326 (U. S. 1816). 
11 U. S. CoNBT ... Preamble. 
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calling of the Constitutional Convention.18 And when the Con· 
stitution was established, an express power was delegated to the 
Congress:1,. 

To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes. 

NAVIGATION CoNTROL.-The importance of inland waterways 
- for navigation use and the wisdom of their improvement had 

already been recognized:18 Later, the westward growth of the 
Nation and the corresponding need for water transportation 
inspired demands for improvement of waterways, among other 
internal improvements.18 But the Congress did not imme. 
diately employ the utility of its commerce power for this 
purpose. 

Instead, and strangely enough in retrospect, a political con· 
troversy arose over the Federal Government's authority under 
the spending power to make internal improvements. Although 
agreeing that it should assume responsibility for navigation 
improvements, some early statesmen believed that the Gov· 
ernment lacked constitutional power to undertake them, and 
suggested authorization by constitutional amendment.• On 
the other hand, as we shall later see, contemporary treaties and 
statutes sought federal assurance of the status of navigable 
waters as "public highways." 21 

Recognition of the adaptability of federal commerce power 
was not long delayed, however. With the steamboat came 
efforts toward monopoly of steamboat transportation. The 
legislature of New York enacted statutes -for the purpose of 

•1 Elliot, DEBATES ON THE FEIIEBM. 0oNSTITUTION, 1~119 (2d ed. 1836) • 
.. u. s. CoNST., Art. I. I 8, cl. 3. 
• See, e. fl., Marsha.II. Lin: OF W ABIIIN'GTON, p. 11 (1800'). 
• Bogart and Kemmerer, EooNOillc HISTORY oP '1'lll!: AlomiCAN PlloPI.z. 

PP. 311-315 (1942); MacGill, HisTORY 01' TBANBPOBTATION IN THB UNITI:D 
STATES BErOBB 1860, pp. 131-136 (1917); 3 McMaSter, A HIBTOBY 01' '1'lll!: 

PEOPLE 01' 'rm: UNITI:D STATES, 465--478 (1892). 
• For views of 1 eflerson, Madison and Monroe, see 1 Richardson. MEssA.GI!:& 

AND PAPERS OF Tm: Pu:smENTB. 409-410, 456, 497, 567-568, 584; 2 id. 8, 17-18, 
144-183, 216 (1896). See also Ut&ited State& v. Gerloola. Liw Btoclr. Co., 339 
u.s. 725, 738 (1950). 

• See it&fra, pp. 74-75. 
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granting to Fulton and Livingston the exclusive right of navi
gation by steamboat of all the waters within the State. Other 
coastal states also passed laws purporting to grant exclusive 
rights for use of navigable waters to private interests.11 Ensu
ing conflicts among the states so hampered the flow of inter
state commerce as nearly to precipitate civil war.• 

But these threats of steamboat monopoly were short-lived, 
for the Supreme Court of the United States soon called a halt to 
such attempts at legislative encroachment by the states upon 
the recent exclusive grant of commerce power to the Con
gress. A conflict arose between Thomas Gibbons, holding a 
federal license to engage in coastal trade, and Aaron Ogden, 
cla4ning as assignee of the exclusive rights of Fulton and 
Livingston to navigation between Elizabethtown and New 
York, under their grant of authority by New York. Ogden 
succeeded in having Gibbons enjoined from navigating waters 
within the territory of New York, and the decree was affirmed 
by the highest court of law and equity in New York.u When 
the case reached the Supreme Court of the United States, the 
lower court was reversed in 1824, and Mr. Chief Justice Marshall 
handed down the most famous of all opinions on the Commerce 
Clause, Gibbons v. Ogden, saying: 26 

The power of congress • • • comprehends navi
gation within the limits of every State in the Union, so 
far as that navigation may be, in any manner, connected 
with "commerce with foreign nations, or among the 
several States, or with the Indian tribes." 

In harmony with this holding, the Court in 1851 rejected a 
similar effort to justify construction of a bridge under state 
law over the Ohio River obstructing navigation, where such 

""4 Beveridge, LIFE o:r JOHN MARsHALL, 414 (1919). 
""1 Warren, Tm!: SUPREME CoUBT m UNITED STATES HisroaY, 598 (rev. ed. 

1937). 
11 GibbOM v. Ogilen, 17 Johns. 488 (N.Y. 1820). 
•9 Wheat. 1, 197 (U. S. 1824). See also 4 Beveridge, LD'E OF JoHN MAR

SHALL, 418 (1919); 2 Warren, THE SUPREKE CoURT Jl'll UNITED STATES His
TOBY, 76 (1924). For an earlier decision by Marshall foreshadowing the 
GibbOM opinion, see The Wil&tm v. Uniteil Btatea, 30 Fed. Cas. No. 17,846 
(C. C. D. Va.1820). 
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legislation conflicted with legislation by Congress regulating 
commerce among the states carried on upon the River.26 In 
1865, the Court further expounded the navigation scope of that 
power over commerce in Gilman v. Philadelphia, sa~g: 1 ' 

Commerce includes navigation. The power tJ regu
late commerce comprehends the control for that pur- · 
pose, and to the extent necessary, of all the navigable 
waters of the United States which are accessible from a 
State other than those in which they lie. For this pur
pose they are the public property of the nation, and sub
ject to all the requisite legislation by Congress. This 
necessarily includes the power to keep them open anq 
free from any obstruction to their. navigation, inter
posed by the States or otherwise; to remove such ob
structions when they exist; and to provide, by such 
sanctions as they may deem proper, against the oc
currence of the evil and for the punishment of offenders. 
For these purposes, Congress possesses all the powers 
which existed in the States before the adoption of. the 
national Constitution, and which have always existed in · 
the Parliament in England. 

Such a view required a conclusion that federal power over 
navigable waters may not be limited even by a compact between 
states made prior to their adoption of the Federal Constitution, 
as the Court held a few years later in South Carolina v. 
Georgia.28 The exercise of federal commerce authority to pro-' 
teet navigation, including the prevention {)f interference with 
and obstructions to navigation---even those created under prior 
state or federal sanction-was repeatedly sustained.29 Corre-

11 Pennaylvania v. Wheeling cf Belmont Bridge Co., 13 How. 518, 565-566 
(U. S. 1851). 

•3 Wall. 713,724--725 (U.s. 1865). 
11 93 u.s. 4, 8 (1876). 
11 See, e. g., Bridge Co. v. United Btates, 105 U. S. 470 (1881). United 

States v. Rio Grande Irrigation Co., 174 U. S. 690 (1899) ; United Btates v. 
Bellingham Bay Boom Co., 176 U. S. 211 (1900) ; Union Bridge Co. v. United 
Btates, 204 U. S. 364 (1907); Monongahela Bridge Co. v. United 8tate11, 216 
U. 8.177 (1910) ; Hannibal Bridge Co. v. United Btatu, 221 U. S. 194 (1911) ; 
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spondingly, exercise of that power in the construction of navi
gable channels and the Panama Canal was upheld.110 

On the other hand, repeated decisions made it clear that the 
states have proprietary control over navigable waters and their 
beds, subject to rights conferred upon the Federal Government 
by the Constitution.81 Accordingly, whether title to the beds 
of navigable rivers is in the state or in the owners of the riparian 
lands depends upon state law.• 

WATERS UNDER THE CoMMERCE 'JURISDICTION OF CoNGRESS.

It thus becomes important to consider judicial criteria for de
termining what constitutes waters subject to the jurisdiction 
of Congress under the Commerce Clause, since resolution of 
many conflicts between federal rights and state or private rights 
depends on that determination. 

Navigable Waters of the United States.-The scope of navi
gation control under the commerce power, it was early estab
lished, brings within the jurisdiction of Congress "all navigable 

Philadelphia Co. v. Slim&OA, 223 U. S. 605 (1912) ; Louisville Bridge Co. v. 
United. States, 242 U. S. 409 (1917) ; Economg Lighl Co. v. United States, 
256 u. s. 113 (1921). 

• WiBcon.ritJ v. Duluth, 96 U. S. 379 (1877) ; WilBOA v. Shaw, 204 U. S. 24 
(1907). 

• See, e. g., Marlin v. Waddell, 16 Pet. 367, 410 (U. S. 1842) ; Pollard'• 
Le18ee v. Hagan, 3 How. 212, 229-230 (U.S. 1885); Smith v. State of Marg
Zand. 18 How. 71, 74-75 (U. S. 1855); Mumford v. Wardwell, 6 Wall. 423, 
436 (U. S. 1867) ; Bameg v. Keokuk, 94 U. S. 324, 338 (1876) ; Packer v. Bird, 
137 U.S. 661, 667 (1891); Hardin v. Jordan, 140 U. S. 371, 381--382 (1891); 
IUinoiB Central B.. B.. Co. v. flZinoiB, 146 U. S. 387, 435-437 (1892) ; Shively 
v. Bowlby, 152 U. S. 1, 57-58 (1894) ; MobUe TranBportatiOA Co. v. Mobile, 
187 U.S. 479, 491 (1903) ; McGiZvra v. RoB&, 215 U. S. 70, 79-80 (1909) ; Scott 

· v. Laftig, 227 U. S. 229, 242-243 (1913) ; Oklahoma v. Te:~~as, 258 U. S. 574, 
583 (1922) ; United Btatea v. Holl State Bank, 270 U. S. 49, 54-55 (1926) ; 
MasaachU&etta v. New York, 271 U. S. 65, 89 (1926) ; United. States v. Utah, 
283 U. S. 64, 75 (1931); United State& v. OregOA, 295 U. S. 1, 14 (1935); 
United Btatea v. ArizOAa, 295 U. S. 174, 183 (1935) ; Ashwantler v. TenneBBee 
Valley Authority, 297 U. S. 288, 337--338 (1936) ; James v. Draoo Contracting 
Co., 302 U. S. 134, 140-141 (1937) ; United States v. Appalachian Electrio 
POUJer Co., 311 U. S. 37'l, 423-424 (1940); reh. den., 312 U. S. 712 (1941); 
United State& v. California, 332 U. S. 19, 30-31 (1947), decree expanded, 
332 u. s. 804 (1947) • 
. • See. e. g., United Btatea v. Chandler-Dunbar Co., 229 U. S. 53, 60 (1913). 
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waters of the United States." Especial significance attaches 
here to the Supreme Court's classic definition in the case of The 
Daniel Ball: as · 

Those rivers must be regarded as public navigable.rivers 
. I 

l.n law which are navigable in fact. And they are navi- · 
gable in fact when they are used, or are susceptible of 
being used, in their ordinary condition, as highways for 
commerce, over which .trade and travel are or may be 
conducted in the customary modes of trade and travel 
on water. And they constitute navigable waters of th~ 
United States within the meaning of the acts of Con
gress, in contradistinction from the navigable waters of 
the States, when they form in their ordinary condition 
by themselves, or by uniting with other waters, a con
tinued highway over which commerce is or may be car-' 
ried on with other States or foreign countries in the cus
tomary modes in which such commerce is conducted by 
water. 

Under that definition, since those waterways which are 
navigable in fact are navigable in law, actual use most clearly 
demonstrates navigability. If the actual navigation consists 
of transportation of persons or property in interstate com
merce, the waterway is a navigable water of the United States. 

•10 Wall. 557, 563 (U. S. 1870). In this connection, it should be noted 
that the only definition of navigable waters prescribed by Congress appears 
ln the Federal Power Act. Act of June 10, 1920; § 3, 41 Stat. 1063, as 
amended, 16 U.S. C. 796(8). In large measure a combination of definitions 
appearing in opinions of the Supreme Court from time to time, the Act's 
definition is: " 'navigable waters' means those parts of streams or other 
bodies of water over which Congress ha,s jurisdiction under its authority to 
regulate commerce with foreign nations and among the several States, and 
which either in their natural or improved condition notwithstanding inter-· 
ruptions between the navigable parts of such streams or waters by falls, 
shallows, or rapids compelling land carriage, are used or suitable for use 
for the transportation of persons or property in interstate or foreign com-. 
merce, including therein all such interrupting falls, shallows, or rapids, to
gether wi~h such other parts of streams as shall have been authorized by. 
Congress for improvement by the United States or shall have been recom
mended to Congress for such improvement after investigation under its 
authorlt;y." 
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But such actual use need not be continuous," and past as well 
as present use will serve to establish a waterway's status.• 
And the present lack of water traffic is not decisive, for "When 
once found to be navigable, a waterway remains so." " 

Status as a navigable water may be shown by actual use 
by any kind of a vessel.37 Necessarily, account must also be 
taken of use even for the rafting or floating of logs.38 'While 
the waterway must afford a channel for useful commerce, 
limited navigation use in relation to trade and travel in the 
vicinity is sufficient.89 However, the use need not be com
mercially important.40 Hence, use by personal or private boats 
may demonstrate the availability of the waterway for the 
simpler types of commercial navigation.41 

11 United States v. Utah, 283 U. S. 64, 87 (1931) ; Arizooa v. California, 
283 U. S. 423, 452-454 (1931) ; United Stat~ v. Appalachian Electric Power 

Co., 311 U.S. 3i7, 409 (1940), reb. den., 312 U.S. 712 (1941). 
• Economy Light Co. v. United States, 256 U. S. 113, 118, 123-124 (1921); 

Arizona v. California, 283 U. S. 423, 453-454 (1931). 
• United States v. Appalachian Electric Power Co., 311 U. S. 377, 408 

(1940), reb. den., 312 U. S. 712 (1941) ; Economy Light Co. v. United States, 
256 U.S. 113, 118, 124 (1921); Arizoo4 v. California, 283 U.S. 423, 453-454 
(1931); Oklahoma v. Atkinson, 313 U.S. 508, 523 (1941). 

• "Vessels of any kind that can float upon the water, whether propelled 
by animal power, by the wind, or by the agency of steam, are, or may 
become, the mode by which a vast commerce can be conducted, and it would 
be a mischievous rule that would exclude either in determining the navi
gability of a river." The Montello, 20 Wall. 430, 442 (U. S. 1874). See 
also The Montana Power Co. v. Federal Power Commission, Case No. 10200, 
C. A. D. C., decided October 4, 1950. :': 

• In legal principle, logging and rafting seem indistinguishable from 
transportation by boats in determining navigability. The Montello, 20 
WalL 430, 441 (U. S. 1874) ; St. Anthony Falls Water Power Co. v. St. Paul 
Water Commissioner&, 168 U. S. 349, 359 (1897) ; United States v. Appa
lachian Electric Power Co., 311 U. S. 377, 405-406 (1940), reh. den., 312 
U. S. 712 (1941) ; Wisconsin Public Service Corp. v. Federal Power Com
mislfion, 147 F. 2d 743, 747 (C. A. 7, 1945), cert. den., 325 U. S. 880 (1945). 
Cf. United States v. Rio Grande Irrigation Co., 174 U.S. 690, 698 (1899). 

• United States v. Holt State Bank, 270 U. S. 49, 56-57 (1926). Cf. 
Oklahoma v. Tezas, 258 U. S. 574, 591 (1922) ; United States v. Utah, 2S3 

u. s. 64, 82 (1931). 
• United States v. Utah, 283 U.S. 64,82 (1931). 
• Unitetl States v. Appalachian Electric Power Co., 311 U. S. 377, 41~7 

(1940), reh. den., 312 U.S. 712 (1941). 
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But actual use is not the only determinant. For regardless 
of the extent or manner of actual use, those waterways capa
ble or susceptible of use by the public for purposes of inter- , 
state transportation and commerce are also navigable waters I 
of the United States.42 Nor is a waterway, otherwise suitable 
for navigation, "barred from that classification merely because 
artificial aids must make the highway suitable for use before 
commercial navigation may be undertaken." 48 Thus, in de
termining navigability, "it is proper to consider the feasibility. 
of interstate use after reasonable improvements which might 
be made."" Moreover, doubt has never existed "that the navi
gability referred to in the cases was navigability despite the 
obstructions of falls, rapids, sand bars, carries, or shifting 
currents." • 

Other W aters.-lt should not be inferred from what has been 
said, however, that the applicability of the commerce power 
to waters is restricted to such as are navigable waters of the 
United States. For it is settled that federal commerce author-· 

• The Daniel Ball, 10 Wall. 557,.563 (U. S. 1870); The MonteZZo, 20 Wall. 
430, 441-443 (U.S. 1874); Parker v. Bird, 137 U.S. 661, 667 (1891); United 
Statea v. Utah, 283 U.S. 64,82-83 (1931). 

• Unitell Statea v. Appalachian Electric Power Oo., 311 U. S. 377, 407 
(1940), reh. den., 312 U. S. 712 (1941). For the significance of the adjec
tives "ordinary" and "natural" as applying to a waterway's condition, see 
ill.; The Daniel Ball, 10 WaiL 557, 563 (U. S. 1870); The Montello, 20 WaiL 
430, 441-443 (U. S. 1874); Unitell Btatea v. Oregon, 295 U. S. 1, 15 (1935). 
In ABhwander v. TenneBaee ValZeg Authot'itg, 297 U. S. 288, 329 (1936), the 
Court said, "While, in its present COJi.,ht{on, the Tennessee River is not 
adequately improved for commercial navigation, and traffic is small. we 
are not at liberty to conclude • • • that the river is not susceptible of 
development as an important waterway • • • ." See also The Mont~J~~UJ 
Power Oo. v. Federal Power OommiBaion, Case No. 10200, C. A. D. C., decided 
October 4. 1950 • 

.. Unitetl Statea v. Appalachian Electric P01Der Oo., 311 U. S. 377, 409 
(1940), reh. den., 312 U.S. 712 {1Ml). See also The Montana Power Oo. v. 
Federal P01Der Oommiaai~m, Case No. 10200, C. A. D. C., decided October 
4,1950 • 

.. 311 U. S. at 409, citing The Montello, 20 Wall. 430, 442-443 (U. S. 1874) ; 
BcOti.Omfl 'Light Oo. v. Unitetl Btatea, 256 U. S. 113, 122 (1921) ; Unitell 
Btatea v. Utah, 283 U. S. 64, 86 (1931). See also Mr. Justice McLean in 
Bpoour v • .McOonneU, 22 Fed. Cas. 939, 944. No. 13, 245 (C. C. D. Ohio 1838) ; 
and TMI Jlontana P01Der Oo. v. Fetleral Power OommiBBiotl, Case No. 10200, 
C. A. D. C., decided October 4, 1960. 

911611-61----8 
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ity nuty be appropriately invoked both as to the upper non· 
navigable reaches of a navigable waterway and as to its 
nonnavigable tributaries, if the navigable capacity of the 
navigable waterway is affected or if interstate commerce is 
otherwise affected. 

For example, in the 1890 River and Harbor Act, Congress 
prohibited the creation· of obstructions to the navigable ca
pacity of any waters "in respect of which the United States 

. has jurisdiction." • In United States v. Rio Grande Irrigation 
Co., the Supreme Court held this prohibition adequate to sus
tain an injunction against the proposed construction of an 
irrigation project in nonnavigable upper reaches of the Rio 
Grande in New Mexico upon a finding of substantial diminu
tion of navigability downstream!7 The Court said: 48 

It is not a prohibition of any obstruction to the navi
gation, but any obstruction to the navigable capacity, 
and anything, wherever done or however done, within 
the limits of the jurisdiction of the United States which 
tends to destroy the navigable capacity of one of the 
navigable waters of the United States, is wi~in the 
terms of the prohibition. 

Commenting also upon the power of each state to change the 
common-law rule entitling every riparian owner to the con
tinued natural flow of a stream crossing or bordering his lands 
and by such change to permit the appropriation of flowing 
waters for such purposes as the state deems wise, the Court 
specified two important limitations on such state power: 411 

First, that in the absence of specific authority from 
. Congress a State cannot by its legislation destroy the 
right of the United States, as the owner of lands border
ing on a stream, to the continued flow of its waters; so 
far at least as may be necessary for the beneficial uses 

.. Act of September 19, 1890, 26 Stat. 426, 454. 
"'174 u. s. 690 (1899). 
•174: U.S. at 708. 
•174: U. S. at 7Ga. 
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of the government property. Second, that it is limited 
by the superior power of the General Government to 
secure the uninterrupted navigability of all navigable 
streams within tbe limits of the United States. 

A similar example appears in the 1941 Denison Dam opinion 
involving the upper nonnavigable section of the Red River.10 

The Supreme Court having already held that no part of that 
River in Oklahoma is navigable,111 the State of Oklahoma 
sought to enjoin federal construction of a dam in the River at 
a point in Oklahoma and Texas. But the Court rejected Okla
homa's contention that the authorizing statute was unconsti
tutional, making it clear that the commerce authority extends 
to the tributaries of navigable streams, just as control over the 
nonnavigable reaches of a river may be essential or desirable · 
in the interests of the navigable portions.112 The Court added 
that ever since M'Culloch v. Maryland • it had repeatedly 
recognized that: M 

the exercise of the granted power of Congress to regulate 
interstate commerce may be aided by appropriate and 
needful controlof activities and agencies which, though 
intrastate, affect that commerce. 

It should be noted that in the Rio Grande case the threat
ened effect on the interests of commerce was adverse, a sub
stantial impairment of navigable capacity; whereas in the 
Denison Dam case the effect was beneficial in character, the 
provision of flood control, power, and navigation improvement. 
Such a difference is _therefore plainly immaterial to the ap
plicability of commerce power.51 

• Okklhoma v • .Atkin&OA, 313 U. S. 508 (1941). In the interim between 
the Rio Grande and Deni&OA Dam cases, Mr. Chief Justice Hughes had oc
casion to recognize the power of Congress to control the nonnavigable 
reaches of a river to protect and preserve the navigability of navigable 
portions, in Unite~! States v. Utah, 283 U. S. 64, 90 (1931). 

"'Oklahom4 v. Tea:tU, 258 U. S. 574, 591 (1922). 
• Oklahoma v. Atkin&OA, 313 U. S. 508, 525 (1941). 
•4 Wheat. 316 (U. s. 1819) • 
.. Oklahom4 v. Atkinson, 313 U. S. 508, 526 (1941). 
• In GeorgUI Power Co. v. Federal Power Commi&aion, 152 F. 2d 908 (0. A. 

5. 1946), the United States Court of Appeals for the Fifth Circuit held valid 
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FLooo CoNTROL.-ln addition to navigation control, the 
Commerce Clause vests in Congress other authority over 
waters under its jurisdiction. Thus, the application of recog
nized engineering principles finds sanction in constitutional 
doctrine where certain improvements for navigation are allied 
with control of floods. In his message to Congress on the 1882 
Report of the Mississippi River Commission, which recom
mended improvements for navigation and protection of the 
valley, President Arthur said, ''The constitutionality of a law 
making appropriations in aid of these objects can not be ques
tioned." • And the Supreme Court in 1913 recognized a rela
tionship of flood control to the "plenary power of the United 
States to legislate for the benefit of navigation." 57 

Similarly, while the point was not directly in issue in the 
1940 New River case, the Court there stated that flood protec
tion and watershed development are parts of commerce con
trot• The following year, in disposing of a direct attack upon 
the constitutionality of the statute authorizing construction 
of the Denison Dam,• the Court pointed out that although 
the development "is a multiple-purpose project, it is basically 
one for flood control," and recognized it "as part of a compre
hensive flood-control program for the Mississippi itself." • 
Negating any suggestion of constitutional impediment to em-

a requirement of federal license for proposed construction by the company 
of a hydroelectric power plant at its dam located in nonnavigable waters 
where operation of the project would adversely affect navigation. noting 
that exercise of commerce authority is not restricted to an adverse effect 
on present navigable capacity, but extends to navigable capacity after 
reasonable improvements which might be made and irrespective of whether 
the effect Is injurious or beneficial. See also Harrill v. Cetltrol NebnJ&kG 
PtlblU: Power .I lrrigaliotl Di.8t., 29 F. Supp. 425. 429 (D. C. Nebr. 1938); 
Grufld RifHJf" Dara .Avthoritp v. Goifl{l, 29 F. Supp. 316, 325 (D. C. Okla. 
1939). 

• 8 Richardson. MEssAGES AND PAPEBS 01' THB PBESIDENTS, 95 (1896). But 
see the doubts entertained by the National Waterways CoiDDlission in 1912. 
infra, n. 55, p. 269. 

• J~ v. United Statu, 230 U. S.l, 23 (1913). 
• U...Ue4 Statu v • .Appalacl&iaR Bleclric Power Co., 311 U. S. 371, 426 

(1940), reb. den., 312 u.s. 712 (1941). 
• Act of ;rune 28, 1938, I 4, 52 Stat. 1215, 1219 • 

. • Ol;lalwmG v • .Atkiii&OIIo 313 U. S. 508, 529, 525 (1941). 
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ployment of the commerce power for flood-control purposes, 
the Court said: 81 

But there is no constitutional reason why Congress or 
the courts should be blind to the engineering pros~cts 
of protecting the nation's arteries of commerce through 
control of the watersheds. There is no constitutional 
reason why Congress cannot, under the commerce power, 
treat the watersheds as .a key to flood control on navi
gable streams and their tributaries. Nor is there a con
stitutional necessity for viewing each reservoir project 
in isolation from a comprehensive plan covering the en
tire basin of a particular river. 

DEVELOPMENT OF PowER.-Another important purpose 
served by waters under the jurisdiction of Congress is the de
velopment of power. Here too, federal commerce authority 
may be appropriately invoked. It should be noted that as early 
as 1879 Congress empowered the Secretary of the Army to lease 
water power at Moline to a private company.62 

Also, the Supreme Court in 1891 announced some of the rele
vant principles in the first Green Bay case, holding that if a 

11 313 U. S. at 525. The significance of a nonnavigable tributary's con
tribution to the impact of floods upon commerce is apparent from the fol
lowing statement by the Court: "The contribution which the Red River 
makes to disastrous floods in its basin and in the lower Mississippi has long 
been recognized. Huge crop damage, the loss of buildings, bridges and live
stock, pollution of fertile fields, the erosion of rich farm lands, bank cavings, 
interruption of navigation, injury of port facilities, the creation of sand 
bars in the channels, interruption or stoppage of interstate transportation 
by rail, truck and motorcar, disease, pestilence and death, relief of the 
homeless and destitute--all these are now familiar costs of the floods on 
the Mississippi. And the history of the Red River valley shows that it has 
long been plagued by such disasters and burdened by their costs. ' 

"Floods pay no respect to state lines. Their effective control in the Mis
sissippi valley has become increasingly a subject of national concern, in 
recognition of the fact that single states are impotent to cope with them 
elfectiveiy" {footnotes omitted). 313 U. S. at 520-522. 

• Act of March 3, 1879, 20 Stat. 377, 387. The first specific authorization 
for construction of a power project in a navigable stream appeared in the 
Act of July 5, 1884, 23 Stat. 154. See FmsT ANNUAL REPORT OF THE FEDERAL 
PoWER CoKHISSION, p. 48 (1921). 
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surplus of water is produced by a nonfederal navigation dam 
authorized under a state law, the state may retain to itself the 
authority to dispose of the surplus to private parties and thus 
reimburse itself for the expenses of the improvement.• In 
the second Green Bay case in 1898, a lower riparian owner 
sought an apportionment of the flow of a navigable river for 
p(>wer purposes, objecting to a diversion, through navigation 
canals and around its properties, of waters not required for 
navigation; but the Court sustained the diversion as founded 
on a grant from the United States which had sole control of the 
use and disposal of water power at the federal navigation dam." 
Referring to the dominant authority of the Federal Government 
to erect a navigation dam and avail itself of the incidental water 
power, the Court there said: 86 

At what points in the dam and canal the water for 
power may be withdrawn, and the quantity which can 
be treated as surplus with due regard to navigation, 
must be determined by the authority which owns and 
controls that navigation. In such matters there can be 
no divided empire. · 

Later, in United States v. Chandler-Dunbar Co., the right of 
the Federal Government to dispose of the water power at a 
federal navigation dam was reaffirmed in 1913, the Court 
saying: 88 

If the primary purpose is legitimate, we can see no sound 
objection to leasing any excess of power over the needs of 
the Government. 

• Ka;ukauna Water Power Co. v. Green Bay cE Miss. Canal Co., 142 U. S. 
254 (1891) •. · 

.. Green Bay cE Miss. Canal Co. v. Patten Paper Co., 172 U.S. 58 (1898), 
reb. den., 173 U. 8.179 (1899). 

•172 U.S. at 80. This conclusion was reached despite the statement of the 
court below that only 1% of the stream was required for navigation, the 
diversion of the remaining 99% being for the purpose of creating water power. 
Green Bay cE Miss. Canal Co. v. Kaukauna Water Power Co., 90 Wis. 370, 398, 
401, 61 N. W.1121, 1122,1124 (1895). 

•229 u.S. 53, 73 (1913). See also Waters v. Phillips, 284 Fed. 237,239 
<a A. 1, 1922). 
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And in Arizona v. California, sustaining federal construction of 
the dam, reservoir and power plant in connection with the 
Boulder Canyon Project, the Court in 1931 said: a 

the fact that purposes other than navigation will also 
be served could not invalidate the exercise of the; au
thority conferred, even if those other purposes would 
not alone have justified an exercise of Congressional 
power. 

Similarly, in its 1936 Ashwander opinion, the Court held 
that the Wilson Dam on the Tennessee River was validly 
authorized in the exercise of the commerce and war powers, and 
that: 88 

The power of falling water was an inevitable incident of 
the construction of the dam. That water power came 
into the exclusive control of the Federal Government. 
The mechanical energy was convertible into electric 
energy, and the water power, the right to convert it into 
electric energy, and electric energy thus produced, con
stitute property belonging to the United States. 

In 1940, the Court characterized "recovery of the cost of im
provements through utilization of power" as a part of com
merce control." Likewise, where a multiple-purpose dam is 
constructed and operated by the Federal Government pri
marily for flood control, the Denison Dam case in 1941 ex
pressly held that exercise of commerce authority for that pur
pose is not invalidated where generation of power, as a "pay
ing partner," is one of the ends served." -

LICENSING NONFEDERAL DEVELOPMENT OF PoWER.-Under 
the Commerce Clause, Congress has also provided in the Fed
eral Power Act for issuance of licenses to nonfederal agencies 
for development of water power on streams under its jurisdic-

• 283 u. s. 423, 456 (1931). 
• Aall.wander v. Tennessee Valley Authority, 297 U. S. 288, 330 (1936). 
• Uniletl Btatea v. Appalacll.ian Electric Power Co., 311 U. S. 371, 426 

(1940), reh. den., 312 U.S. 712 (1941). 
• Oklalwmo v. Atkmaon., 313 U. S. 508. 53()..ij34 (1941). 
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tion.n Having already suggested the constitutional soundness 
of that system,'~~ the Court in the New River decision in 1940 
specifically upheld its constitutionality and the validity of li
censes issued thereunder.13 Moreover, a private company op
erating a power development in a navigable water of the United 
States, constructed prior to passage by Congress of the licens
ing statute, may be lawfully required thereunder to accept a 
license with all of its obligations and conditions.1

• Nor is such 
a company's position different where it claims a preexisting 
right under state law to use of water for power purposes..,. 

Denying that commerce authority is limited to navigation 
control, the Supreme Court in the New River case observed 
that the license conditions have a relationship to exercise of 
commerce power, that the privilege of obstructing navigable 
waters may be denied or granted on terms, and that it is not 
material that the exertion of commerce authority is attended 
by the same incidents which atterid the exercise of state police 
power, saying:18 

In truth the authority of the United States is the regula
tion of commerce on its waters. * * * That au
thority is as broad as the needs of commerce. • • • 

n Act of June 10, 1920, 41 Stat. 1063, Act of August 26, 1935, 49 Stat. 838, 
as amended, 16 U. S. C. 79la-825r • 

.,. New Jersey v. Sargent, 269 U. S. 328 (1926). 
'"Umtetl States v. Appalachian Electric Power Co., 311 U. S. 377 (1940), 

reb. den., 312 U. S. 712 (1941). 
w PermB1/ZVania Water d Power Co. v. Federal Power Commission, 123 F. 

2d 155 (C. A. D. C. 1941), cert. den., 315 U. S. 806 (1942). 
n Niagara FaZls Power Co. v. Federal Power Commission, 137 F. 2d 

787 (C. A. 2, 1943), cert. den., reb. den., 320 U. S. 792, 815 (1943). 
"Unitetl States v. Appalachi!Jft Electric Power Co., 311 U. S. 371, 426-427 

(1940), reb. den., 312 U. S. 712 (1941). In contending that the rights of 
the United States to use of waters is limited to navigation, the company 
relied upon certain language used in: Kansas v. Colorado, 206 U. S. 46, 
85-86 (1907); Port of Beattie v. Oregon d Waahinqton R. R. Co., 255 U.S. 
56, 63 (1921) ; Unitetl Btatea v. River Rouge Co., 269 U. S. 411, 419 (1926) ; 
WiBcon.ftn v. RUnoiB, 278 U. S. 367, 415 (1929). But the Court expressly 
denied that the language employed in those opinions supports the view that 
constitutional power of the United States over its waters is limited to navi
gation control, asserting that on the contrary its authority is as broad as the 
needs of commerce. 311 U. S. at 424-426. 
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The point is that navigable waters are subject to na
tional planning and control in the broad regulation of 
commerce granted the Federal Government. 

Hence, even if the licensee be compelled under the statute at 
the end of the license period to submit to acquisition of its 
property at less than fair value, this is no more than the price 
the licensee must pay for the privilege of maintaining its dam 
in waters subject to congressional control.77 Thus, annual 
charges may be imposed on the licensee.78 Also valid is the 
Federal Power Act's grant to a licensee of the right to bring 
eminent domain proceedings.78 Likewise valid are the Act's 
provisions for regulation of licensee's interstate rates.80 Simi
larly, in connection with the Act's provision permitting the 
United States to take over a licensed project at the end of the 
license period upon a payment based on original cost, it should 
be noted that a licensee may be lawfully required to reduce its 
capitalization to the actuallegitimate·original cost of its project . 
constructed prior to passage of the Act.81 

SOME DECISIONS FOR CoNGRESS ALONE.-In the exercise of 
the commerce power,·some decisions are left exclusively to Con
gress. For example: 82 

It is for Congress alone to decide whether a particular 
project, by itself or as part of a more comprehensive 
scheme, will have such a beneficial effect on the arteries 
of interstate commerce as to warrant it. That deter
mination is legislative in character. 

"311 U. S. at 427-428. Wben a private company is subject to license 
control by a state, the situation as to acquisition is the same. FoaJ River Go. 
v. RaiZroaiJ Commission, 274 U.S. 651 (1927). 

"311 U. S. at 427; Central Nebraska Public Power di Irrigation Diat. v. 
Federal Power Commission, 160 F. 2d 782 (C. A. 8, 1947), cert. den., 332 
u. s. 765 (1947). 

• Missouri v. Union Electric Light di Power Go., 42 F. 2d 692 (D. C. Mo. 
1930). 

• Bate Harbor Water Power Gorp. v. Federal Power Commission, 179 F. 
2d 179 (C. A. 3, 1949), cerl. den., 339 U. S. 957 ( 1950). 

11 Niagara Falls Power Go. v. Federal Power GommiBBion, 137 F. 2d 787 
(C. A. 2,1943), oert. den., reh. den., 320 U.S. 792,815 (1943). 

• Oklahoma v. Atkinson, 313 U. S. 508, 527 (1941). 
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So also is the decision on the necessity for a given improve
ment of navigable capacity, and the character and extent of 
it. • Likewise as to whether a structure constitutes a hin
drance.• And the courts may not assume, contrary to a statu
tory declaration, that Congress has no purpose to aid naviga
tion, or that its real intention is to use the stored waters for 
other purposes so as to defeat a declared primary navigation 
purpose.• 

Nor is the exercise of commerce authority invalidated where 
Congress elects thereby to serve purposes in addition to navi
gation, even if such other purposes would not alone justify 
an exercise of congressional power.• Also, there is no con
stitutional barrier to exercise by Congress of its commerce 
power to authorize issuance of a license for nonfederal con
struction of a dam for power only in waters under its juris
diction. • Correspondingly, since there is no "constitutional 
necessity for viewing each reservoir project in isolation from 
a comprehensive plan covering the entire basin of a particular 
river," the decision upon the wisdom, need, and effectiveness 
of a particular project--such as its flood-control value in a com
prehensive plan-is for Congress. 88 In the words of the Deni
son Dam opinion: • 

To say that no one of those projects could be constitu
tionally authorized because its separate effect on floods 
in the Mississippi would be too conjectural would be to 
deny the actual or potential aggregate benefits of the in
tegrated system as a whole. That reveals the necessity, 
from the constitutional viewpoint, of leaving to Congress 
the decision as to what watersheds should be controlled 
(and what methods should be employed) in order to pro-

• Bt:rflftttniT. W11.6eler.179 U. 8.141.162--163 (1900). 
• Uftited Btatea T. AppalacAiall Electric Power Co .. 311 U. S. m. 424 

(1940). reb. den.. 312 U.S. '112 (100.}. 
• AriZOna T. CaJiforr&ia. 283 U.S. 423, ~7 (1931). 
• 283 U. S. at 456. 
• Uutetl Statu T. Aflfltllachiatl Bleclric Power Co .. 311 U. 8. 377. 428 

(1940). reb. den.. 312 u. 8. '112 (1941). 
• OklaAotlla Y. At.AII&oft., 313 U. 8. 508. 52lH'i27 (1941). 
• m u. s. .at 627-528. · 
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teet the various arteries of interstate commerce from the 
disasters of floods. 

By the same tokens, it is for Congress to decide whether a proj
ect's benefits to commerce outweigh the costs of the under
taking." 

EFFECT oF ExERCISE oF CoMMERCE PoWER UPoN N ONFEDERAL 
lNTERESTs.-N ext, it is important to note the effect of the 
exercise of commerce authority in relation to state and private 
interests. As already indicated, a riparian owner may under 
state law hold title, as between himself and others. than the Gov
ernment, to a part of a navigable stream's bed, since the people 
became sovereign following the American Revolution and thus 
held absolute right to navigable waters and the beds under 
them, subject to those rights granted to the Federal Gov
ernment in the Constitution.81 From this latter paramount 
qualification evolved the general rule that the Government does 
not have to compensate for destruction of private interests over 
which, at the point of conflict, it has a superior navigation ease
ment under the Commerce Clause, the exercise of which occa
sions the damage.llll 

The dominant federal right to improve navigable waters in 
the interests of navigation "extends to the entire bed of a . 
stream, which includes the lands below ordinary high-water 
mark. The exercise of the power within these limits is not an 
invasion of any private property right in such lands for which 
the United States must make compensation." 98 Thus, destruc
tion of a riparian owner's landing by a navigation improvement 
inflicts a damage merely incidental to exercise of the dominant 
servitude and involves no taking of private property for public 

11 313 U. S. at 528. 
• See Bupra, p. 12. 
• United State& v. Chandler-Dunbar Co., 229 U. S. 53 (1913) ; United State& 

v. Appalachian Electric Power Co., 311 U.S. 377 (1940), reb. den., 312 U. S. 
712 (1941); United State& v. Commodore Park, Inc., 324 U. S. 386 (1945); 
United State& v. WiUow River Power Co., 324 U. S. 499 (1945). See also 
ArizonG v. California, 298 U.S. 558, 569 (1936). 

11 
United State& v. Chicago, M., Bt. P. ~P.R. Co., 312 U.S. 592, 597 (1941). 

See also LewiB Blue Point OyBter Co. v. BriggB, 229 U. S. 82, 88 (1913); 
Greenleaf John&on Lumber Co. v. Garrison, 237 U. S. 251, 263 (1915) ; WilUn" 
T. United State&, 240 U. S. 572, 580 {1916). · 
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use for which compensation must be made." Indeed, "an owner 
of laq.d adjacent to navigable waters, whose fast lands are left 
uninvaded, has no private riparian rights of access" for which 
the Government must compensate when destroying that access 
by an authorized change in the navigable waters.• 

Similarly, riparian rights of access to navigable waters to 
do such things as fishing and boating cannot, as against federal 
control over commerce, be bought and sold.• And because 
of the dominant federal "right to use the bed of the water for 
every purpose which is in aid of navigation," destruction of 
oyster beds resulting from a channel improvement is not 
compensable.111 Also, compensation will be denied for dam
age to a structure placed in the bed of a navigable water 
irrespective of its physical interference with navigation.• A 
"taking" of property does not arise from a requirement for 
alteration of a bridge obstructing navigation.• Even if the 
obstruction be created with the sanction of a state, the rule 
remains the same.100 Federal power to remove obstructions 
to commerce is "superior to that of the States to provide for 
the weHare or necessities of their inhabitants." 101 

Holding it "inconceivable" that the "running water in a 
great navigable stream is capable of private ownership," the 

• Gi'liiOA v. Unitell States, 166 U. S. 269, 276 (1897). See also BcrantOA v. 
Wheeler, 179 U. S.141, 163-164 (1900) ; BtocktOA v. Baltimore & N. Y. B. Oo., 
32 Fed. 9, 20 (C. C. D. N.l.1887); HawkiM Point Light-House Case, 39 Fed. 
'17, 87-88 (C. C. D. Md.1889). 

• UniteiiStates v. Oommoilore Park, Inc., 324 U.S. 386, 391 (1945). The 
Court also pointed out that the United States has power to block navigation 
at one point in order to foster it at another. 324 U. S. at 394. Of. Unitell 
States v. RitJer Rouge Oo., 269 U.S. 411, 417-418 (1926). 

• 324 U. S. at 391. 
• Lewis Blue Point Oyster Oo. v. Briggs, 229 U. S. 82, 87 (1913). In this 

connection, it should be noted that Congress bas recently provided that 
the Court of Claims sba11 bave jurisdiction to determine claims for damages 
to oyster growers upon private or leased lands or bottoms, arising from 
dredging operations in making river and harbor improvements. Act of 
June 25, 1948, § 1, 62 Stat. 941, 28 U. S. C. 1497. 

• UnitetiBtates v. Chicago, M., Bt. P. & P.R. Oo., 312 U.S. 592, 599 (1941). 
• Hanmoal Bridge Oo. v. Umtetl States, 221 U. s. 194, 200--207 (1911). 

Of. west Ohkago Street R. R. Oo. v. Chicago, 201 U.S. 506, 524 (1906). 
• UniOA Bridge Oo. v. UnifeiiBtateB, 204 U.S. 364,401 (1907). 
• Sanitary District v. Unitet18tates, 266 U. B. 405, 426 (1925). 
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Supreme Court in 1913 held that a governmental change
primarily for benefit of navigation and incidentally for develop
ment of power-in the flow of a navigable stream does not · 
require compensation to a riparian owner for depriving him 
of the use of the stream for development of power.102 i 

However, where a federal navigation improvement in a 
navigable stream results in the flooding of land in and adjacent 
to a nonnavigable tributary stream, the owners of the land 
along and under the bed of the nonnavigable stream are entitled 
to compensation for the damage to their lands, and compensa
tion is required for the loss of power head at a dam in the 
nonnavigable tributary caused by a resulting change in the 
level of the tributary.108 On the other hand, compensation . 
will be denied for a reduction in power head caused by a fed
eral navigation dam raising the level of a navigable stream 
into which the private owner drops water from his dam built 
on a nonnavigable tributary.1

H The difference in results in 
the two situations, according to a recent explanation by the 
Court, is that the loss of power head in the former case was 
done at points beyond the bed of the navigable stream, 
whereas in the latter it occurred within the bed.105 

,.. United States v. Chandler-Dunbar Co., 229 U. S. 53, 69, 73, 76 (1913). 
See also United States v. WiUow River Power Co., 324 U. S. 499, 508-509 
(194..'i) ; Continental Land Co. v. United States, 88 F. 2d 104, 109-110 (C. A. 9, 
1937), oert. den., 302 U. S. 715 (1937); Washington Water Power Co. v. 
United States, 135 F. 2d 541, 543 (C. A. 9, 1943), cert. den., 320 U. S. 747 
(1943). But ct. Grand River Dam Authority v. Grand-Hydro, 335 U. S. 
359 (1948). In this connection, see references to legislative action con
cerning waters in the West, infra, pp. 35-50. 

• United States v. Cress, 243 U. S. 316 (1917). See also Henrg Ford c1 
Som, Inc. v. Little Falla Fibre Co., 280 U.S. 360, 377 (1930); United States 
v. Chicago, M., St. P. d P.R. Oo., 312 U.S. 5!>2, 597 (1941); United Btatea 
v. Willow River Power Co., 324 U. S. 499, 504-{)07 (1945); United Statea 
v. Kanaaa City Life Ina. Co., 339 U. S. 799, 806--808 (1950): 

... United Btatea v. Willow River Power Co., 324 U. S. 499 (1945). See 
also United Statea v. Kanaaa Citg Life Ina. Oo., 339 U. S. 799, 805, 807 
(1950). 

,.. United Btatea v. Kamas City Life Ina. Oo., 339 U. S. 799, 807 (1950). 
But see the views of four dissenting justices advocating overruling of United 
Statea v. Creaa, 243 U.S. 316 (1917), and saying that "It would be incongruous 
to deny compensation to owners adjacent to navigable rivers and require 
lt for others bordering their tributaries for like injuries caused by the single 
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Having control over water power inherent in a navigable 
stream, the United States "is liable to no one for its use or 
nonuse. The flow of a navigable stream is in no sense private 
property.", .. Hence, in building a dam in a navigable water, 
the Federal Government must "pay the fair value, judicially 
determined, for the fast land; nothing for the water power." 1

" 

Summarizing a number of the foregoing principles in its 1945 
Willow River opinion, the Supreme Court said: 1 .. 

Rights, property or otherwise, which are absolute 
against all the world are certainly rare, and water rights 
are not among them. Whatever rights may be as be
tween equals such as riparian owners, they are not the 
measure of riparian rights on a navigable stream relative 
to the function of the Government in improving naviga
tion. Where these interests conflict they are not to be 
reconciled as between equals, but the private interest 
must give way to a superior right, or perhaps it would be 
more accurate to say that as against the Government 
such private interest is not a right at all. 

Denial of compensation for deprivation of riparian interests 
in the foregoing cases has home some relation to control of 

act of JiftiDg the river's mean Jerel to the high-water mark." 339 u_ S. 
at 81.2. SUi. l 

• Uttiled BIGI• T. ApJNJlaclliG• Eleclric Potl:!er Co., 311 U. S. 377, 42! 
(19t0). reb. dell., 312 u. s. '112 (1941). 

•311 U. S. at 427, ci~ JlOtiO!IgfJAelG Naf1igatiofa Co. v. Ur~ite4 Statu, 
us- U. S. 312. 327 (1893) and Uttite4 8tatea v. Cl&Gfldler..DtlabGr Co., 229 
u.s. 5.1. 66, 76 (1.913). 

• Uflile4 Btatea T. Willoto RWer Potl:!er Co., 324 U.S. 499, 510 (1945). At 
p. 5112,. the Ooort makes this exposition of the philoeoph1' underlying the rule 
as to eompensation, "'The l'ifth Amendment, which requires Just eompensa
tion when printe property is taken for publie use, undertakes to redistribute 
~ ecoDOIIlie losses in1licted b:r public improvements so that the:r will tall 
upon the public rather than wholl:r upon those who happen to lie in the path 
of the project. It does not undertake, however, to socialize all ~ but 
those oni:r which :result from a taking of property. If damages from an:r 
other cause are to be absorbed by the public, the:r must be assumed by act of 
Congress and ma:r not be awarded by the courts men!ly by implication from 
the eonstitutional piOVisioa. • • • But not all eeonomie interests are 
'propert7 rigbbf; only those eeonomie advantage~ are 'righbf which haft 
the law bad!: of them • • . • .• 
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navigation.1011 It remains undecided whether a different rule 
must be applied where such interests are damaged in a valid 
exercise by the United States of commerce authority not rela~ 
ing to navigation. It is nevertheless established, as we have 
already seen, that the exercise of commerce authority pver 
waters under the jurisdiction of Congress is not limited to navi
gation, but is as broad as the needs of commerce. no 

Finally, it should be noted that the Supreme Court has held 
that, with respect to a validly authorized federal project, a state 
cannot:111 

call a halt to the exercise of the eminent domain power 
of the federal government because the subsequent flood
ing of the land taken will obliterate its boundary. And 
the suggestion that this project interferes with the 
state's own program for water development and con
servation is likewise of no avail. That program must 
bow before the "superior power" of Congress. 

Proprietary Power 

Additional federal authority concerning water and land re
sources stems from the Property Clause of the Constitution, 
under which Congress has proprietary power: m 

to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to 
the United States • • •. 

This clause drew scant comment in the Constitutional Con: 
vention. Indeed, records of the Proceedings of the Convention 
disclose that no comp.arable provision was Included in the draft 
of the Plan of a Federal Constitution tendered to the Conven
tion by Charles Pinckney of South Carolina.ll3 Toward the 
end of the Convention, however, the Property Clause was made 

•• See United Statu v. Gerlach Live Stock Oo., 339 U.S. 725 737 (1950). 
uo • 

See aupra, pp. 22-23. See also intra, p. 47. 
m Oklahoma v. Atkinaon, 313 u.S. 508, 534-635 (1941) • 
... U. S. CoNST, Art. IV, 1 3, cL 2. 
w 5 Elliot, DEBATES ON Till: FlmJCB.AL CoNSTITUTION, 128-132 (rev. ed.1845). 



90 

a part of the Constitution during debate relating to the admis
sion of new states into the Union.u• Thus did this "vastly 
important clause" come into being almost as an afterthought.u• 

PuBLic LANDS.-By the Property Clause, Congress is en
trusted with unlimited power over the use of federal public 
lands, and it is for Congress, not the courts, to say how that trust 
shall be administered.u• Thus, Congress alone can prohibit 
absolutely the use of public lands, or without limitation fix the 
terms on which they may be used.u' 

wId. pp. 496-497. In the Dretl. Scott case, discusSing the historical pur
pose of the Property Clause as a means of providing for control by the 
Federal Government over property held in common by the states and prinM
pally as a means to sell lands in order to pay the war debt, the majority of 
the justices took the view that this proprietary authority was confined to 
property "which the States held in common" at the time the Constitution 
was established, having no application to property which the Federal Gov
ernment might subsequently acquire. Dred Scott v. Sandford, 19 How. 
393, 435-442 (U. S. 1856). In this respect, however, the decision has been 
regularly disregarded by the Court. See Downes v. Bidwell, 182 U. S. 244, 
272-275 (1901); Dorrv. United States, 195 U.S. 138, 139-149 (1904) • 

... "The latter part of the motion was intended to calm the fears of those· 
who thought that by requiring consent of a State to erection of a new State 
within its jurisdiction, the Constitution might be favoring the claims of some 
State to vacant lands ceded to the United States by the treaty of peace with 
Great Britain. Morris' motion "Was carried, with only one dissenting vote 
(that of Maryland); and it bec"ame the second clause of Article.V, section 3, 
of the Constitution. In this way, this vastly important clause, under which 
the United States has governed all its territorial possessions, came into 
being, almost as an afterthought, and towards the end of the Convention." 
Warren, THIIlllAKmG 01' THE CoNSTITUTION, p. 600 (1937). 

"" United States v. City and County of Ban Francisco, 310 U. S. 16, 29-30, 
reb. den., 310 U.S. 657 (1940). 

u• Light v. United States, 220 U. S. 523, 535-537 (1911), recognizing the 
constitutionality of the authority to establish national forests; United States 
v. Grima1td, 220 U.S. '506, 521 (1911) holding constitutional the delegation of 
authority to make rules and regulations relative to national forests; Utah. 
Power c! Light Co. v. United States, 243 U. S. 389, 410 (1917) holding that 
the United States may require a license for use of public lands as sites for 
works employed in generating and distributing electric energy ; Buddy v. 
Bossi, 248 U. S. 104, 107 (1918) holding constitutional a provision in the 
1862 Homestead Act that no lands acquired thereunder shall be liable to 
satisfy any debt contracted prior to issuance of patent therefor; Arizona v. 
California, 283 U.S. 423, 464 (1931) holding that a state has no constitutional 
right to use, in aid of appropriation, any land of the United States, and it 
cannot complain of a provision conditioning the use of such land. See also 
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For example, in authorizing the City and County of San 
Francisco to construct the Hetch-Hetchy Project on public 
lands, Congress provided for municipal distribution of the elec
tric energy with a proviso against the transfer of that function 
to a private utility.111 The Supreme Court sustained ap. in
junction against violation of that proviso when the City and · 
County arranged for distribution by a private utility company, 
saying:118 

Thus, Congress may constitutionally limit the disposi
tion of the public domain to a manner consistent with 
its views of public policy. And the policy to govern dis
posal of rights to develop hydroelectric power in such 
public lands may, if Congress chooses, be one designed 
to avoid monopoly and to bring about a wide-spread dis
tribution of benefits. 

The authority of Congress to require a conditional license 
for development of electric energy on public lands was recog
nized by the Supreme Court in 1917 in Utah Power & Light 

• Co. v. United States.120 Recently, however, conditions imposed 
in a Federal Power Act license for use of public lands have been 
questioned by the Idaho Power Company.121 

There has been almost uniform acceptance of the power of 
Congress to legislate in connection with property held by the 
United States in the several states. And the Supreme Court 
has observed that "in the instances where it has been ques
tioned in this court its validity has been upheld and its suprem
acy over state enactments sustained." 122 The Court had earlier 
held that admission of a state into the Union did not deprive 

Coggeshall v. Unitell States, 95 F. 2d 986, 989 (a A. 4, 1938) upholding 
federal power to condemn lands necessary solely for protection of a national 
forest. 

.,. Act of December 19, 1913, § 6, 38 Stat. 241, 245 • 

.. Unit ell States v. City ana County of San Francisco, 310 U. S. 16, 30, 
reb. den., 310 U.S. 657 (1940) • 

.. 243 u.s. 389 (1917) • 

... This case is now before the United States Court of Appeals for the Dis
trict of Columbia Circuit. Illaho Power Co. v. Felleral Power Commission, 
Case No. 10530, October Term, 1950 • 

.. Utah Power cl LiQhl Co. v. Unitei!States, 243 U.S. 389, 404-405 (1917). 
911611-Gl~ 
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the United States of the power io proted adequately ita own 
property, saying that a "different rule would place the public 
domain of the United States completely at the mercy of the 
state Ieiislation." aa 

· Federal authority over the use of public lands is thus com
plete and cleal'. 

RIGHTS To UsB OF WATER.-Although states may adopt leg
islation respecting the character of rights to the use of water 
which may be acquired in streamB under their dominion, the 
Supreme Court held over a half~ntury ago that states may 
not, by legislation and without the consent of Congress: JM 

destroy the right of the United States, as the owner of 
lands bordering on a stream, to the continued flow of its 
waters; so far at least as may be necessary for the bene
ficial uses of the government property. 

Because of the direct importance to our survey, we turn 
to a consideration of rights to use of water.- It is elementary 
that a water right is a right only to the use of wata'-a right 
Usufructuary in character, not a right to the corpus of the wata' • 
itself.UB But such a water right is held to be real property, 
deemed as "fundamental under the law of riparian rights as 
under the law of appropriation." 121 Moreover, the right to 
have water flow from a stream into a ditch is likewise held to 

. be real property, and a wrongful diversion of water an injury 

· • Caafleld v. Un.itetl8talea, 167 U. S. 518, 526 (1897) • 
.. Uaitetl Btatea v. Rio Gn1114e lrrigatioa Co .. 174 U. S. 690. 703 (1899) : 

lCa,._. v. Colortulo, 206 U.S. 46 (1907). 
Speaking of the need for supremacy of the United States in its field of 

delegated authority, Mr. Chief J"ustiee :Marshall said in Jl'C.UOOA. v. Jlary
'-4. -ro impose on it the necessity of reso~ to means which it canuot 
CODtrol. whida another government m&J' furnish or withhold, would render 
its eourse precariollll, the result of its mea.surea uneertain. and create a 
dependence oo other go-vernments, which might disappoint its IDOSI: im
portaot designs. and is ioeompatible with the ~ of the coostitution. • 
4 Wheat. 316, 424 (U. 8.1819). 

-For a more extensive discussioo of these matters, particularly In 
their relatioo to irrigation, see illfrs. pp. 154-167. 

• See. «. , .. Lful v. HIJtltiU&. 69 CaL 255, 390, 10 Pae. 674, '153 (1886) : Jlel
ller v. A..ea lleaUJ Co .. 61 Mont. 1.52. 161-162, ~1 Pae. 702, '1M (1921). 
-1 Wiel. W ADa RIGHTS Ill am WEM'EIUI ST.&m.s. 118, p. 21 (3d ed. 1.911). 
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to real property.128 It has been said that a right by appropria
tion to the use of water has "all the dignity of and is an estate 
of fee simple, or a freehold." 129 

· 

On numerous occasions and in a variety of ways, the United 
States has acquired rights to the use of water. By ces5ions 
from France, Spain, Mexico, Great Britain, Texas, and the 
Indian Tribes, huge territories were acquired by the United 
States. With these cessions, the United States became the 
owner, subject to private rights already vested, of the land 
and of at least the right to use the waters.180 In this con
nection, Vat tel has said: 131 

When a nation takes possession of a country, with a 
view to settle there, it takes possession of everything 
included in it, as lands, lakes, rivers, etc. 

Also, the United States has acquired rights to the use of water 
by voluntary purchase.132 Likewise, acquisitions have been ac
complished through the exercise of the power of eminent do-

. main.10 

Significance in the West.-The importance of the Property 
Clause to the development, utilization, and conservation of 
water resources has special significance in the development of 
the West. 

Reporting to Congress with reference to the disposal of the 
public domain, Alexander Hamilton stated that "convenient 
tracts shall, from time to time, be set apart for the purpose of 
locations by actuahettlers, in quantities not exceeding, to one 
person, one hundred acres." 1u Similarily, in 1785 Thoma.S· 

-I d. §283, pp. 298-299. 
• I d. I 285, p. 301. 
•2 Kinney, lruuGATION AND WATER RIGHTS, 1112 (2d ed. 1912). 
111 Vattel, THB LAw 01' NATIONS OB PRINCIPLES 01' TJD: LAw 01' NATUBB b

PLlED TO THB CoNDUCT AND AFFAIRS 01' NATIONS AND SOVEBEIGNS, Bk. l, ch. 
XXII, 1266, p.120 (Chitty's 5th American ed. 1839). · 

,. See, e. g., United Statu v. Gerlacll Live Block Co., 339 U. S. '125, '/40 
(1950) • 

.. See, e. g., International Paper Co. v. United States, 282 U. S. 399, 408 
(1931). 

- A:w:ERICAN STATE P APEBS: PuBuc LANDS, voL 1, p. 8 (Lowrie aod Clarke 
ed.1832). 
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Jefferson said that "it is not too soon to provide by every 
possible means that as few as possible shall be without a little 
portion of land. The Sm.alllandholders are the most precious 
part of a state." 1811 

In keeping with such views, Congress accorded to settlers a 
preference right in providing for disposal of the public domain 
in Preemption Acts dating back to 1801.18

• It has been de
scribed as a preference for "actual tilling and residing upon a 
piece of land." 137 Moreover, under the first Homestead Act 
of 1862, provision was made for more fully effectuating the 
policy of settling the public domain.188 But in the arid West, 
settlement gave rise to problems not present in the more humid 
regions. As the Supreme Court observed in California Orgeon 
Power Co. v. Beaver Portland Cement Co.: 188 

From a line east of the Rocky Mountains almost to the 
Pacific Ocean, and from the Canadian border to the 
boundary of Mexico-an area greater than that of the 
original thirteen states-the lands capable of redemp
tion, in the main, constituted a desert, impossible of 
agricultural use without artificial irrigation. 

Appropriation and Riparian Doctrines.-Among miners in 
the Pacifio States and Territories, where precious metals were 
mined on public lands of the United States, a custom evolved 
whereby the first appropriator of waters in the streams on such 
lands for mining purposes was held to have a better right than 
others to use the waters.140 Under these conditions and the 
aridity prevailing in parts of the West, a rule became gener
ally recognized that the acquisition of water by prior appro-

,.THE WBITINGS 01' THOJUS JEFFERSON, p.18 (memorial ed.1904). 
• See, e. 1/., Act of June 22, 1838, 5 Stat. 251. 
'"'Donaldson, THE PuBLic Do:au.m, p. 214 (1884). 
• Act of May 20, 1862, 12 Stat. 392, see 43 U. S. C. 161 et seq. In 1828, 

similar legislation had been favorably reported by the Commission on 
Public Lands which recommended "that small tracts of eighty acres be 
given to the heads of such families as will cultivate, improve, and reside 
on the same for five years." 32 AKEBIOAN STATE PAPEBS: l'uBLIO LANDS, 
vol v, p. 449 (Dickins and Fomey ed.). 

-295 u. 8.142, 156 (1935) •• 
• .Aichi.tot~ v. Peterson, 20 Wall. 507,510 (U. 8.1874). 
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priation for a beneficial use was entitled to protection-a rule 
evidenced not alone by legislation and judicial decision, but also 
by local and customary law and usage as well.141 This doctrine 
of prior appropriation involved a marked departure from the 
riparian doctrine, prevailing in the East, under which only an 
owner of lands riparian to a stream may make reasonable use · 
of its waters, and only on his riparian lands.1u 

Acts of 1866 and 1870.-Claiming under formal patents 
taken out under the 1862 Homestead Act and the 1864 Pacific 
Railway Act, patentees on lands containing streams claimed 

.. OaZifomia Oregon Power Oo. v. Beaver Portland Oemenl Oo .. 295 U. S. 
142, 154 (1935). With reference to the appropriation doctrine. under which 
rights are not confined to owners of land riparian to a stream, the Supreme 
Court has said that "Under this doctrine, diversion and application of 
water to a beneficial use constitute an appropriation, and entitle the a~ 
priator to a continuing right to use the water, to the extent of the 
appropriation, but not beyond that reasonably requiret! and actually used. 
The appropriator first in time is prior in right over others upon the same 
stream • • •." AriZona v. California, 298 U. S. 558, 565-566 {1936). 
See also infra, pp. 156-158. 

""'See Lu. v. Haggin, 69 CaL 255, 390, 10 Pac. 674, 753 (1886). Recently 
tracing the historical origins of the common-law riparian doctrine, the 
Supreme Court said, "48 long ago as the Institutes of .Justinian, running 
water, like the air and the sea, were re& commuM.t-tbings common to an 
and property of none. Such was the doctrine spread by civil-law commen
tators and embodied in the Napoleonic Code and in Spanish law. This 
conception passed into the common law. From these sources, but largely 
from civil-law sources, the inquisitive and powerful minds of Chancellor 
Kent and Mr. Justice Story drew in generating the basic doctrines of 
American water law. 

"Riparian rights developed where lands were amply watered by rainfalL 
The primary natural asset was land, and the run-off in streams or rivers 
was incidental. Since access to flowing waters was possible only over pri
vute lands, access became a right annexed to the shore. The law followed 
tl.e principle of equality which requires that the corpus of flowing water 
become no one's property and that, aside from rather limited use for 
domestic and agricultural purposes by those above, each riparian owner has 
the right to have the water flow down to him ip its natural volume and 
channels unimpaired in quality. The riparian system does not permit water 
to be reduced to possession so as to become property which may be carried 
away from the stream for commercial or nonriparian purposes. In working 
out details of this egalitarian concept, the several states made many varia
tions, each seeking to provide incentives for development of its natural 
advantages. These are set forth in BmtJelfl v. Bowlby, 152 U. S. L" Un.ited 
Btate& v. Gerlach Live Btock Co., 339 U. S. 725, 744-745 (1950). See also 
infra, pp. 155-156. 
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to be the true successors of the United States with the right to 
oust prior appropriators under the possessory system.1

• 

Against the background of the foregoing facts, Congress enacted 
the Act of 1866 which declared mining lands free and open to 
preemption and included this provision in Section 9: tM 

That, whenever, by priority of possession, rights to 
the use of water for mining, agricultural, manufactur
ing, or other purpoSes, have vested and accrued, and 
the same are recognized and acknowledged by the local 
customs, laws, and the decisions of courts, the possessors 
and owners of such vested rights shall be maintained 
and protected in the same; and the right of way for the 

· construction of ditches and canals for the purposes 
aforesaid is hereby acknowledged and confirmed: Pro
vided, however, That whenever, after the passage of this 
act, any person or persons shall, in the construction of 
any ditch or canal, injure or damage the possession of 

. any settler on the public domain, the party committing 
such injury or damage shall be liable to the party in

. jured for such injury or damage. 

Referring to Section 9 of the 1866 Act, Congress provided by 
the Act of 1870 that:1411 

All patents granted, or preemption of homesteads 
allowed, shall be subject to any vested and accrued 
water rights, or rights to ditches and reservoirs used in 
connection with such water rights, as may have been 
acquired under or recognized by the ninth section of 
the act • • •. 

The author of the 1866 Act deemed it a recognition of "the 
obligation of the governme~t to respect private rights which 

.. Act of May 20, 1862, 12 Stat. 392, see 43 U. S. C. 161 et 1eq.; Act of 
J'uly 2, 1864, § 3, 13 Stat. 365, 367; I Wiel, W ATEB RIGHTS m THJ: WESTERN 

STATES, I 87 (3d ed.1911) • 
... R. S. 1 2339, from Act of J'uly 26, 1866, I 9, 14 Stat. 251, 253, now codi

fied as part of 43 U. S. C. 661. 
-R. S. 1 2340, from Act of July 9, 1870, I 17, 16 Stat. 217, 218, now 

codified as part of 43 U. S. C. 661. 
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had grown up under its tacit consent and approval." 1411 And 
the Supreme Court soon declared that this legislation consti
tuted congressional recognition of the doctrine of right by prior 
appropriation.1•1 Pointing out that while the statutory lan
guage used W88 not "happy," the Court has also said that Con
gress thereby recognized 88 valid the appropriation system gov
erning use of water which had grown up among occupants of 
the public lands under peculiar local necessities of their con
dition.1" At the same time, it noted that prior to the 1866 Act 
the claims of individuals to water were good "except 88 against 
the government." 1411 The 1866 Act h88 also been characterized 
as "an unequivocal grant" for existing diversions of water on 
public lands-a voluntary recognition of a preexisting right of 
possession, rather than the establishment of a new one.lliO. And 
the Court h88 recently said that Congress thus "made good 
appropriations in being as against a later patent to riparian 
parcels of the public domain, and removed the cloud C88t by 
adverse federal claims." 151 

Desert Land Act of 1877.---Soon after passage of the Acts of 
1866 and 1870, Congr~ss enacted the Desert-Land Act of 1877, 
which allowed desert land entries with a proviso that:152 

the right to the use of water by the person so conduct
ing the same, on or to any tract of desert land of three 
hundred and twenty acres shall depend upon bona fide 
prior appropriation; and such right shall not exceed the 
amount of water actually appropriated, and necessarily 
used for the purpose of irrigation and reclamation; and 
all surplus water over and above such actual appropria
tion and use, together with the water of all lakes, rivers, 

... Jenni8011 v. Kirk, 98 U. S. 453, 459 (1898). 
"'AtcMs011 v. Peters011, 20 WaiL 507, 513 (U. S. 1874) • 
.., Brueg v. Gallagher, 20 Wall. 670, 683--684 (U.S. 1874) • 
... 20 Wall. at 681. Of. BtutT v. Beck.l33 U.S. 541 (1890). 
• Broder v. Water Company, 101 U.S. 274,275 (1879). . . 
111 United States v. Gerlach Live Stock Co., 339 U. S. 725. 748 (1950). · 
sa Act of March 3, 1877, §1, 19 Stat. 377, as amended, 43 U. S. C. 32L 

This provision applies only in California, Colorado, Oregon, Nevada. Wash~ 
lngton, Idaho, Montana, Utah, Wyoming, Arizona, New Mexico, and North 
and South Dakota. U 3, 8, 19 Stat. 377, as amended, 43 U. S. C. 323. 
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and other sources of water supply upon the public lands 
and not navigable, shall remain and be held free for the 
appropriation and use of the public for irrigation, 
mining, and manufacturing purposes subject to existing 
rights. 

With the foregoing proviso, the 1877 Act allows: 151 

entry and reclamation of desert lands within the states 
of California, Oregon and Nevada (to which Colorado 
was later added), and the then territories of Washing
ton, Idaho, Montana, Utah, Wyoming, Arizona, New 
Mexico, and Dakota • • • • 

Congress thus granted the right to appropriate waters for irri
gation on that part of the public domain subject to the 1877 
Act.lH The intention of Congress, the Court has said, was "to 
further the disposition and settlement of the public domain." 155 

And it declared that Congress intended by the 1877 Act: 158 

to establish the rule that for the future the land should 
be patented separately; and that all nonnavigable 
waters thereon should be reserved for the use of the 
public under the laws of the states and territories 
named. 

Effect of the Acts of 1866,1870, and 1877.-In evaluating the 
effect of the Acts of 1866, 1870, and 1877, it must be borne in 
mind, as the Supreme Court said in California Oregon Power 
Co. v. Beaver Portland Cement Co., that: 167 

.. California Oregon Power Co. v. Beaver Portland Cement Co., 295 U. B. 
142, 156 (1935) • 

... GulierreB v. Albuquerque Land cf Irrigation Co., 188 U. S. 545, 553 
(1903). More recently, the Court has referred to the 1877 Act as the means 
by which "waters upon the public domain in the arid-land states and 
territories were dedicated to the use of the public for irrigation and other 
purposes." Bnuh v. Commi&rioner of Internal Revenue, 300 U. S. 352, 367 
(1937). . 
.. California Oregon Power Co., v. Beaver Portland Cement Co., 295 U. S. 

142, 161 (1935). The court also declared it ''inconceivable that Congress 
intended to abrogate the common-law right of the riparian patentee for the 
benefit of the desert land owner and keep it alive against the homestead or 
preemption claimant." 295 U. S. at 162. 

• 295 U. S. at 162. 
""'295 U. B. at 162. See also Ickes v. Fo:e, 300 U. S. 82, 95 (1937) ; United 

Blalu v. Gerlacll.. LitnJ Block Co., 339 U. S. 725, 747-748 (1950). 
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As the owner of the public domain, the government pos
sessed the power to dispose of land and water thereon 
together, or to dispose of them separately. 

After an examination of all three statutes and decisions con-
struing them, the Court added: 118 i 

What we hold is that following the Act of 1877, if not 
before, all non-navigable waters then a part of the pub
lic domain became publici juris, subject to the plenary 
control of the designated states, including those since 
created out of the territories named, with the right in 
each to determine for itself to what extent the rule of 
appropriation or the common-law rule in respect of 
riparian rights should obtain. For since "Congress can
not enforce either rule upon any state," Kansas v. Col
orado, 206 U. S. 46, 94, the full power of choice must 
remain with the state. The Desert Land Act does not 
bind or purport to bind the states to any policy. It 
simply recognizes and gives sanction, in so far as the 
United States and its future grantees are concerned,_ to 
the state and local doctrine of appropriation, and seeks 
to remove what otherwise might be an impediment to its 
full and successful operation. 

The effect of the recognition accorded by these statutes to 
the doctrine of appropriation, so far as they concern public 
lands, is subject to certain qualifications, as several de
cisions of the Supreme Court have pointed out. For example, 
in its 1899 opinion in the Rio Grande case, the Court held 
that: 11111 

in the absence of specific authority from Congress, a 
State cannot by its legislation destroy the right of the 
United States, as the owner of lands bordering on a 
stream, to the continued flow of its waters; so far at least 
as may be necessary for the beneficial uses of the govern
ment propertL • • •. 

• 295 U. S. at 163-164. 
.. Unitetl Statu v. Rio Grande Irrigation Co., 174 U. S. 690, 703 (1899). 
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By the Acts of 1866, 1870, and i877, the Court said that: 110 

so far as they extended, Congress recognized and as
sented to the appropriation of water in contravention of 
the common law rule as to continuous flow. To infer 
therefrom that Congress intended to release its control 
over the navigable streams of the country and to grant 
in aid of mining industries and the reclamation of arid 
lands the right to appropriate the waters on the sources 
of navigable streams to such an extent as to destroy their 
navigability, is to carry those statutes beyond what their 
fair import permits. This legislation must be inter
preted in the light of existing facts-that all through this 
mining region in the West were streams, not navigable, • 
whose waters could safely be appropriated for mining 
and agricultural industries, without serious interference 
with the navigability of the rivers into which those wa
ters flow. And in reference to all these cases of purely 
local interest the obvious purpose of Congress was to 
give its assent, so far as the public lands were concerned, 
to any system, although in contravention to the common 
law rule, which permitted the appropriation of those 
waters for legitimate industries. To hold that Congress, · 
by these acts, meant to confer upon any State the right 
to appropriate all the waters of the tributary streams 
which unite into a navigable watercourse, and so destroy 
the navigability of that watercourse in derogation of 
the interests of all the people of the United States, is a 
construction which cannot be tolerated. It ignores the 
spirit of the legislation and carries the statute to the 
verge of the letter and far beyond what under the cir
cumstances of the case must be held to have been the 
intent of Congress. 

In Winters v. United States, the Court in 1908 held that the 
United States has undeniable power to reserve waters of a non
navigable Montana stream and exempt the same from appro-

•174 U. S. at 706-707. See also Oklahoma v. Atkinson, 313 U. S. 508, 523 
(1941}. 
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priation under state laws, citing the Rio Grande case.161 It 
should be noted, however, that the reservation there involved, 
although made after passage of the Acts of 1866, 1870, and 1877, 
was effected while Montana was a territory, and that it was the 
result of an agreement between the United States and certain -
Indians, ratified by act of Congress.182 Such an exempting of 
waters from appropriation under state laws has been held by 
the United States Court of Appeals for .the Ninth Circuit to 
apply with respect to reservations established upon territorial 
lands by administrative action, as well as by a treaty.168 

We should also note here certain comments by the Supreme 
Court in disposing of interstate litigation involving the Colo
rado River. In its 1935 opinion in Arizona v. California, the 
Court said:* 

The Colorado River is a navigable stream of the United 
States. The privilege of the states through which it 
flows and their inhabitants to appropriate and use the 
water is subject to the paramount power of the United 
States to control it for the purpose of navigation. 

The Court had similarly held, in its 1931 decision in Arizona 
v. California, that in lawfully exercising its commerce authority 
over waters, the United States need not conform to regulation 
by the states under their police power.166 And it seems imma
terial that the federal power there involved was that over com
merce, instead of some other delegated power. For it is estab
lished that: 168 

The federal government is one of delegated powers, and 
from that it necessarily follows that any constitutional 
exercise of its delegated powers is governmental. 

Intervening in a recent suit by Nebraska against Wyoming, 
the United States contended that the statutes of 1866, 1870, 

• Witsters v. United States, 207 U. S. 564, 577 (1908). 
• See infra, pp. 56--57, 249-250. 
• United States v. Walker River Irr. DiBt., 104 F. 2d 334, 335-338 (C. A. 

9, 1939); United State& v. Mcintire, 101 F. 2d 650,653-654 (C. A. 9, 1939) • 
... 298 u.s. 558,569 (1936). 
-283 u.s. 423,451 (1931). 
-li'ederal.liand Bank v. Bismarck Co., 314 U. S. 95, 102 (1MU. 
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and 1877 did not divest it of title to or control over unappro
priated waters in nonnavigable streams in the West.187 The 
States, on the other hand, claimed that these statutes constitute 
an irrevocable surrender of any right the United States might 
have had to control the use of those waters.t88 An apparent 
sequel to the latter view would be denial to the United States 
of property rights in waters flowing over federal lands within 
the boundaries of a state except as permitted by the law of 
that state.14111 In disposing of the case, however, the Supreme 
Court found it unnecessary to pass on the conflicting claims.170 

Subsequent Regulation of Use of Waters on Public Lands.
Subsequent to enactment of the foregoing three statutes, Con
gress in 1897 enacted the following provision regulating the use 
of waters within national forests: 171 

All waters on such reservations may be used for do
mestic, mining, milling, or irrigation purposes, under 

111 See BBIEI' FOB THE UNITED STATES OF A.llEBICA, INTEBVENOB, N ebra8ka V. 

Wyoming, October Term, 1944, No. 6 Original, pp. 53-72, decided 325 U. S. 
589 (1945). 

• See the following filed in Nebraska v. Wyoming, note preceding: ANSWER 
BRIEF OF CoMPL.UNANT, STATE OF NEBRASKA, TO BRIEFS FILED ON BEBALJ" 
OF THE UNITED STATES AND THE STATES OF CoLORADO AND WYOliiNG, pp. 2--65; 
A.NSWEB BIIIEI' OF DEFENDANT, STATE OF WYOMING, pp. s--25, 34-39. See also 
OBJECTIONS OF THE STATE OF CoLORADO, lliiPLEADED DEFENDANT, TO MOTION ON 
BEHA.Ll!' OF THE UNITED STATES FOR LEAVE TO FILE ITS PETrriON OF I:NTERVEN· 

TION, pp. 8-12. 
,. See, e. g., 2 Kinney, IRRIGATION AND WATER RIGHTS, pp. 1098-U24 (2d ed. 

1912) • 
..,. Nebraska v. Wyoming, 325 U. S. 589, 611-616 (1945). On this question 

generally, see also 2 Kinney, op. cit., note preceding, at 1113; STATE 
WATER LAW IN THE DEVELOPMENT OF THE WEST, Report to the Water Re
sources Committee by its Subcommittee on State Water Law, National 
Resources Planning Board, pp. 36-37 (1943); PRESERVATION OJ' INTmBITY 
o• STATB WATER LAws, Report and Recommendations of the Committee of 
the National Reclamation Association, pp. 49-M (1943). 

m Act of June 4. 1897, § 1, 30 Stat. 11, 36, 16 U. S. C. 481. Also enacted 
after the Acts of 1866, 1870, and 1877, still other statutes involving use of 
public lands purport to exercise control over acquisition of rights to use of 
water, or proceed on an assumption of existence of the power to do so. See, 
e. g., Act of June 3, 1878, § 1, 20 Stat. 89, see 43 U. S. a 311; Act of March 3, 
1891, §18, 26 Stat. 1095, 1101, see 43 U.S. C. 946; Act of June 17, 1902, § 8, 
32 Stat. 388, 390, 43 U. S. 0. 383, 372; Act of June 11, 1906, § 3, 34 Stat. 233, 
234. 16 u. s. a 508. 
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the laws of the State wherein such forest reservations are 
situated, or under the laws of the United States and the 
rules and regulations established thereunder. 

Not long after passage of this legislation, the Attorney ~neral 
held in 1907 that appropriations on forest lands could riot be · 
taken independently of permits issued by appropriate federal 
officials.112 Provisions for rights-of-way had been prescribed 
by Congress after enactment of the 1897 statute.112 And in 
1916, the Supreme Court sustained the right of the Federal 
Government to require such conditional permits for entry upon . 
forest lands, saying: 1

"
6 

• • • we are of opinion that the inclusion within a 
State of lands of the United States does not take from 
Congress the power to control their occupancy and use, 
to protect them from tre...9}ass and injury and t~ pre
scribe the conditions upon which others may obtain 
rights in them, even though this may involve the exer
cise in some measure of what commonly is known as the 
police power. "A different rule," as was said in Cam
field v. United States, supra, "would place the public 
domain of the United States completely at the mercy of 
state legislation." 

Reclamation Projects.-Preliminarily, it should be observed 
that the grant of proprietary power to the United States is one 
of control over its property, affording Congress no legislative 
control over the states, being limited to authority over federal 
property within their limits.115 Hence, while the Supreme 
Court in 1907 expressly rejected a claim in Kansas v. Colorado 
by the United States of an "inherent" or "sovereign" power "to 
control the whole system of the reclamation of arid lands," it 

.,. 26 Ops. Att'y Gen. 421.426 (1907) • 

... Act of Febroaey 15,1901.31 Stat. 790,16 U.S. C. 522, and Act of Febru
ary 1. 1905, I 4, 33 Stat. 628, 16 U. s. C. 524. 

.,. Uto.1l POVJer ct Light Co. v. Unile4 8tatu, 243 U.S. 389,400 (1917). 
•• Ko.rua• v. Colorado, 206 U. S. 46. 89, 92 (1907). For a detailed diseiJ&. 

sion of irrigation. see Chapter 5, iafrs, l)p. 1.51-258. 



'" affirmed federal proprietary authority to legislate for the bene-
fit of arid federallands.17

• 

Many public lands are arid, and the Property Clause became 
the constitutional foundation for the 1902 Reclamation Act
a statute with many supplements and amendments compris
ing Reclamation Law under which numerous reclamation 
and irrigation projects have been constructed in the 17 Western 
States.m When the legislation was proposed, its opponents 
complained that it would convert the Government into a "real 
estate improvement society." 178 But the Supreme Court had 
long before brushed aside a similar objection to the leasing 
of public mineral lands on the ground that it would encroach 
on state rights by the creation of a. numerous "tenantry" 
within their borders, its 1840 decision in United States v. 
Gratiot holding that the Property Clause permitted such dis
position ·of federal property and that the choice of method 
was for the discretion of Congress.1711 

The few cases passing on the constitutionality of the Recla
mation Act have sustained its validity. In ·united States 
v. Hanson, the United States Court of Appeals for the Ninth 
Circuit deemed it a valid means under the Property Clause 
for improving public lands to make them marketable.180 

Rejecting a contention that the work to be done and the 
expenditures to ·be made were not public and governmental 
in character, and not within the limited powers of the Federal 
Government, the Circuit Court referred to the Property Clause 
under which power is "'vested in Congress without limita
tion,' " and said: 181 

In pursuance of that power, Congress passed the 
reclamation act to make marketable and habitable large 

••200 U.S. 85-89, 92. Cf. Ashwander v. Tennessee Valley Authority, 297 
u.s. 288, 330-331,336 (1936). 

•n Act of June 17, 1902, 32 Stat. 388, as amended and supplemented, 43 
U. S.C. 371 elseq • 

.,. See minority views, H. Rep. No. 794, Part 2, 57th Cong., 1st sess., p. 10 
(1902) • 
.. 14 Pet. 526, 538 (U. S.1840). 
•167 Fed. 881, 883 (C. A. 9, 1909). Cf. Twin Falls Canal Co. v. Poote, 

192 Fed. 583, 594 (C. C. D. Idaho 1911). 
:ua167 Fed. at 883-884. 
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areas of desert land within the public domain, which 
lands are valueless and uninhabitable unless reclaimed 
by irrigation, and the irrigation whereof is impracticable 
except upon expenditure of large sums of money in the 
construction of a system of reservoirs and distributing 
canals. • • • Congress, being the owner of the 
lands and vested with unlimited authority over the 
same, as it has been held by numerous decisions of the 
Supreme Court, had unquestionably the right to expend 
money thereon for their improvement. 

Referring to the Reclamation Fund, a J!pecial fund 'reserved 
by the Act to be used in the prosecution of irrigation works, 
the Court said that: 182 

there is no difficulty in the way of holding 'that the use 
of the funds contemplated by the reclamation act is 
for the common welfare. It is as clearly as much 
so as are the grants of lands in aid of the construction 
of transcontinental railroads which have been judicially 
sustained. 

In the following year, the same Circuit Court held in Burley 
v. United States that the Federal Government can constitution
ally exercise the power of eminent domain to obtain private 
lands necessary for a project irrigating both public and private 
Iands.181 It pointed out that "the public welfare" requires that 
public lands, "as well as those held in private ownership, should 
be reclaimed and made productive." 1

" And in regard to the 
objective to be attained in furthering reclamation of the arid 
West, the Court declared that:1811 · 

The policy of reclaiming the arid region of the West for 
a beneficial use open to all the people of ~e United 

.. 167 Fed. at 885 ; for a discussion of the Reclamation Fund, see infra, 
pp. 19S-202. 

•179 Fed. 1 (C. A. 9, 1910). See also Grilfithl v. Cole, 264 Fed. 369, 373-
374 (D. 0. Idaho 1919) concerning the application of surplus water to non
project lands where there results a lessening of cost to project lands. 

111 179 Fed. at 9. 
•179 Fed. at 11. 



States is 88 much a national policy 88 the preservation of 
rivens and harbon for the benefit of navigation. 

lioreover, while the validity of the Reclamation Act was not 
in issue in the 1907 case of Kansa~~ v. Colorado, the United 
States Supreme Court made this comment respecting the basis 
upon which the program rests: .. 

As to those lands within the limits of the States, at least 
of the Western States, the National Governmen\ is the 
most considerable owner and has power to dispose of 
and make all needful rules and regulations respecting its 
property. 

Another feature of l'P1:larnation legislation merits notice here. 
Section 7 of the 1902 BPclamation Act authorizes the Secretary 
of the Interior to purchase or condemn any rights necessary to 
the carrying out of the Ac\.- By Section 8, it is provided: .. 

That nothing in this Act shall be construed 88 affecting 
or intended to affect or to in any way interfere with the 
laws of any State or Territory rel&ting to the control, 
appropriation, use, or distribution of water used in irri
gation, or any vested right acquired thereunder, and the 
Secretary of the Interior, in canyi.ng out the provisions 

-206 U. S. 46. 92 (1.907). Cf. HeiiJrd Y. U•ita Bhllea, 2Z7 U. S. 43, 4.9 
(1915). ADd eee Btoigcrt Y. Bablr. 229 U. S. 187. 197 (1.913). where the 
objectiYeS ot. the RecWm•tion Act were revie'llred in detail 

Furthermore. it 111a7 be DOted that in the f!OUI'8e of Jitigatioo oTer waten 
of the Oolondo Rift!!'. tbe 8upr'eme Court bu referred to ree1am•tioo J.ed&
lation as aa eD!ftise of fedenl authority 1IJ1dm the Properl:7 ClaUBe. Ia 
~ Y. C.Ut,..;.. the Oourt held the Boulder CaDYOD Project Act to be 
a mostitlltioDal exefti8e of COiliiDI!fte power. ~ to rule wbether COD

I!Itnldion of the dam JDigbt baTe beeD supported under federal authority to 
irrigate poblie land& 283 U. S. 423. 457 (1931). But in U..Ua Bt.tea "· 
~ while ~ that a 1901 atatute aut.bori&iJI« the SecretarJ' of the 
laterior to diftrt waters from the Oolol'ado River for irrigating Ianda in 
eertaiD IDdi.aD lel!ll!n&tioDB ~d be considered "'tbe tJ0DSeDt of Coogreas'" 
ne rr under tbe 1899 Rift!!' aDd .H.ubor Act before ~ obst:rudiooa 
atf~ oa'l'igable capacity. the Court expressly cbaraeteriud the former 
statute as a put of the R«l•INitioll LAW"B enacted UDder the proprietar1 
authorit7. 295 u. S.174.1M-185 (1935). 

-Act of JUDe 17.1902.1 7. 3Z Stat. 388. ~. 43 u. s. c. 421.. 

-· s. 3% Stat. 390. 43 u. s. c. 383. 371 
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of this Act, shall proceed in conformity with such laws, 
and nothing herein shall in any way affect any right of 
any State or of the Federal Government or of any land
owner, appropriator, or user of water in, to, or from any 
interstate stream or the waters thereof: Provided, 'rhat 
the right to the use of water acquired under the provi
sions of this Act shall be appurtenant to the land irri
gated and beneficial use shall be the basis, the measure, 
and the limit of the right. 

In the recent Gerlach case, the Court noted evidence that ad
ministrative practice under the Reclamation Law has been to 
pay for water rights acquired under state law.189 Also, Mr. Jus
tice Douglas, concurring in part and dissenting in part, noted a 
conclusion by the Commissioner of Reclamation that the almost 
invariable practice of the Bureau has been to file notices of ap
propriations under state law without regard to whether the 
stream involved was navigable or nonnavigable.190 Speaking 
for the Court, Mr. Justice Jackson declared that it was imma
terial whether Congress could have chosen to take the rights 
there involved by exercise of its dominant navigation servitude, 
and after pointing to the language of Section 8, stated: 191 

We conclude that, whether required to do so or not, Con
gress elected to recognize any state-created rights and tO 
take them under its power of eminent domain. 

On this point, Mr. Justice Douglas concluded that Congress, 
by Section 8: 1111 

agreed to pay (though not required to do so by the Con
stitution) for water rights acquired under state law in 
navigable as well as nonnavigable streams. 

Section 8 also received attention in litigation between. the 
States of Nebraska and Wyoming. In its 1935 opinion in Ne~ 

• Utt.ited State1 T. Gerlach Li~ Stock Co., 339 U. S. 725, 735 (1950). 
• 339 U. S. at 760. . · 
• 339 U. S. at 739, after referring to Itt.temationaJ Paper Co. T. United 

State., 282 U.S. 399, 400' (1931). Footnote at end of quote omitted. 
• 339 U. s. at 761. 

911611-Gl~ 
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braaka v. Wyoming, the Supreme U>urt held that the Secretary 
of the Interior was not a necessary pacty, saying: .. 

The bill alleges, and we know as a matter of law, that 
the Secretary and his agents, acting by authority of the 
Reclamation Act and supplementary legislation, mus\ 
obtain permits and priorities for the use of water from 
the State of Wyoming in the same manner as a private 
appropriator or an irrigation district formed under the 
state law. His rights can rise no higher than those of 
Wyoming, and an adjudiea.tion of the defendant's rights 
will necessarily bind him. Wyoming will stand in judg
ment for him as for any other appropriator in that state. 

Later, the United States became a party in the litigation, and 
in the U>urt's 1945 opinion in Nebraska v. Wyoming, Section 
8 was chaca.cterized as "a direction by U>ngress to the Secretary 
of the Interior" to proceed in conformity with state laws in the 
appropriation of water for irrigation purposes. 1M · The conse
quences thus vary with the law of the state involved. In New 
Mexico, for example, a special state statute applies in the case 
of federal reclamation projects. Reservation of certain un
appropriated waters of the state may be effected by a noti.fica.. 
tion from the proper federal officer to the State Engineer that 
the United States intends to make use of those waters. 115 

One court has held that Section 8 does not constitute a waiver 
of immunity of the United States from suit... However, apart 
from Section 8, the Supreme U>urt of the United States was 

• 295 U. 8. 40. 43 (1935). See also Jrtiii4>U Y. Col«Uo. 206 U.S. .{6, 92-83 
(1.907) ; Calif""'"-~ PotDer Co. Y. BeaHr Porllcu C-.1 Co.. 295 
U. S. 142, 164 (1935); Jluo. Co. Y. "''u COIR.UUW. of Wuk~ 30'! 
U. 8.1.86. 1.98-199 (1937) ; Uflile4 BkllQ Y. W eat Bi.U Im,.tU., Co.. 230 Fed. 
28f. 290 (D. 0. Wash. 1916) ; Urai~M ~ Y. H~l Lowl.od: Irr. IA9U 
• Potoer Co.,. 97 .r. 2d 38.42 (0. A. 9.1938). eert. delL. 305 U.S. 630 (1938). 
And eompareFird 1-HwUe-EJ.ectrie Coot.t. Y. FeUA.l PowJer C~ 
328 u. 8.1.52.164,175-17'1 (1946). 

-325 u. s. 589. 614 (1M5). 
•x. 11KL SUr.. ABI. (19n) VoL 5, I 'Tl-Q31.. Cf. Ola.A. Su.r. Ami. 

(pena. ed.) Title 82. I 91. 
• Norll& BUUI CGAGI Co. Y. 2'1Dia F.U. C..al Co.. :U :1'. 2d 311. 313-314 

(n c. Idaho 1926). 
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confronted in I ekes v. Fox with a question whether a suit 
against the Secretary of the Interior to protect vested rights 
to the use of water wa.S a suit against the United States.m The 
Court held that the United States was not an indispensable 
party and declared that suit maintainable as an action agamst 
a named official challenging his authority to perform the act 
against which the complaint was made. In a later decision, 
however, the Court noted that the "ground for decision in 
Ickes v. Fox is not altogether clear." 198 

In addition to the foregoing, other constitutional considera
tions have been involved in litigation concerning federal irri
gation undertakings. For example, it has been held that dis
cretion of the Secretary of the Interior may be made conclu
sive as to the necessity for taking land for such a project.199 So 
also is his decision on the necessity for drainage and the meth
ods of conducting the work.200 The federal right of eminent 
domain may be exercised to obtain any rights or interests in 
property necessary to carry out an irrigation project.201 Lands 

'"'300 u.s. 82,96-97 (1937). 
111 Lar&on v. Dome&tio cf Foreign Corp., 337 U. S. 682, 702, n. 26 (1949). 

The note continues: "The argument was made in that case that the Secre
tary of the Interior had no statutory power to overrule· a determination 
of the rights of the plainti1fs made by his predecessor in office. 300 U. S. 
at 86. The tortious injury to the plaintiffs was also argued, in reliance on 
Goltrn v. Week&, as a basis for avoiding the sovereign's immunity. The 
court appears to have relied on both grounds without indicating which 
was controlling. It said : 'The suits • • • are brought to enjoin the 
Secretary of the Interior from enforcing an order, the wrongful effect of 
which will be to deprive respondents of vested property rights not only 
acquired under C'.ongressional acts, state laws, and government contracts, 
but &ettled and determinedbl/ hiB predeceBBorll in oOtce.' (Emphasis added). 
Ill. at 96-97. In support of the conclusion that the suit could be maintained, 
the Court relied first on Noble v. Union Logging .R. Co., 147 U. S.165 (1893), 
a decision resting entirely on the officer's lack of statutory power to over
rule the decision of his predecessor." (Italics and parenthetical addition 
are the Court's.) 

111 United State& v. Burlel/, 172 Fed. 615, 616 (C. C. D. Idaho 1909), af
firmed, 179 Fed. 1 (0. A. 9, 1910). 

-United Btate1 v. Ide, 277 Fed. 373, 382 (C. A. 8, 1921), affirmed, 263 
U. S. 497 (1924). See also YumiJ Count11 Water U1er1' .AB8oo. v. Schlecht, 
262 u. 8.138,145 (1923). 

• Henkel v. UniteiiBtate&, 237 U.S. 43, 50 (1915). 
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condemned for a right-of-way for a canal or ditch required in 
carrying out an irrigation project are taken for a public use.301 

Similarly, there is adequate constitutional authority for 
acquisition of land for establishment of a new site for a town, 
relocation of which was occasioned by the building of a dam 
and a reservoir.- Enhancement of value resulting from a 
projected improvement must be excluded as an element of 
market value as of the date of taking if the lands involved 
"were probably within the scope of the project from the time 
the Government was committed to it."- In a case where 
seepage and percolation caused by a federal irrigation project 
raised the ground-water table, the injury resulting was held to 
be incidental, incurring no liability.206 But the cost of draining 
lands flooded by such seepage and percolation must be borne 
by the lands within a project.208 Lands acquired by condemna
tion proceedings for irrigation projects are not taxable by a 
subdivision of the state.207 Nor are they liable for special 
aSsessm.ents.108 · 

ELEcrm:c Powm.-The rights of the United States as a 
proprietor have particular importance in connection with the 
generation and sale of electric power. In the 1936 Ashwander 
case, petitioners argued that even if the Government might 
properly disp~se of surplus power necessarily produced be
yond its own needs at a dam constructed primarily for naviga
tion, it could not adopt a deliberate plan for generating and 
selling power surplus to its own needs.209 Without finding it 
necessary to pass on the validity of the TV A Act, the Supreme 
Court held that, upon the construction of Wilson Dam in aid 
of national defense and navigation: 210 

• Unitetl Btatea v. O'NeiR,198 Fed. 677,680 (D. C. Colo. 1912). 
· • BrotDJ~. v. UnltetlBtatea, 263 u.S. 78, 81 (1923). 

• Unitetl Btatea v. Miller, 317 U. S. 369, 377 (1943). 
• Hor81mam~ Co. v. Unitetl Btatea, 257 U. S. 138, 145-146 (1921). 
• Nampa d Jleritlian Iw. Di81. v. Bontl, 268 U. S. 50 (1925). 
• Unitetl Btatea v. PotDer Covnt11, ltlal&o, 21 F. Supp. 684, 686-687 (D. C. 

Idaho 1937). 
• Jlulleft Benet1oJent Corp. v. Unitetl Btatea, 290 U. S. 89, 91 (1933). 
• A&l&tDantler v. Tenneaaee Valley .Aut1&orit11, 297 U. S. 288, 335 (1936). 
• 297 U. S. at 330. This is but a logical culmination of the principles al

ready announced In K11ukauna Water P010er Co. v. Green Ba11 d Mi8a. Canal 



51 

The Government acquired full title to the dam site with 
all riparian rights. The power of falling water was an 
inevitable incident of the construction of the dam. That 
water power came into the exclusive control of the Fed
eral Government. The mechanical energy was convert
ible into electric energy, and the water power, the right 
to convert it into electric energy, and the electric energy 
thus produced, constitute property belonging to the 
United States. • • • 

Authority to dispose of property constitutionally 
acquired by the United States is expressly granted to 
the Congress by § 3 of Article IV of the Constitution. 

After observing that the Property Clause is silent as to the 
method of dLc:position, the Court specified that the method 
employed must: zn 

be an appropriate means of disposition according to the 
nature of the property, it must be one adopted in the 
public interest as distinguished from private or personal 
ends, and we may assume that it must be consistent 
with the foundation principles of our dual system of 
government and must not be contrived to govern the 
concerns reserved to the States. 

Thereupon, the Court held valid the disposition method there 
involved, including acquisition of f.l'ansmission lines, and that as 
to the surplus power, "The Government could lease or sell and 
fix the terms." :u 

Later, in the Tennessee Electric Potoer Company case, cer
tain utility companies operating in the vicinity of existing and 
proposed TV A dams sought to enjoin TV A from carrying out 
its power program except as related to sale of electric energy 
generated at Wilson Dam. :u Finding the TV A project to be 

Co.. 142 U. S. 2M (1891) ; Gn1erl B,. 4 Jlia. CfUIGl Co. Y. Pflffen&. Pqer Co., 
172 U.S. 58 (1898). reb. den..173 U. 8.179 (1.899): U.UU. BtGlen. C~
DwUclr Co .. 229 U. S. 53 (1913). See .. ,... pp.l9-n. 

• 297 U. S. at 338. 
• 297 U. S. at 338-339. 

- !'nauaee Bleclrie PotDer Co. Y. !'enaeaee Yallq Alii~. 21. -r. Bupp. 
NT (D. C. Tenn.1938). 
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reasonably adapted to use for combined navigation, flood con
trol, power, and national defense, the United States District 
Court concluded that the TV A program represented a proper 
exercise of the commerce and war powers, and that the electric 
energy capable of generation at the dams could properly be sold 
in competition with energy offered for sale by private utilities. 
Without passing on the merits, the Supreme Court held that the 
constitutionality of a federal statute may be challenged only in 
a suit seeking to protect a legal right; that the plaintiff utilities 
had no legal right to be free from competition resulting from 
activities of the Federal Government; and that business in
juries resulting from such competition could not provide a basis 
for challenging the constitutionality of the TV A Act.n• 

In another case, suit was brought against TV A to recover 
damages for alleged negligence in operation of its dams during 
a period of flood.n5 A United States District Court concluded 
that Congress did not intend that TV A be "liable in damages 
in connection with its handling and manipulating of the waters 
placed in its control. Any other idea would be quite contrary 
to public policy." 1118 

UsE OF GoVERNMENT PRoPERTY FREE FRoM lNTERFERENCE;

The United States may not be subjected to legal proceedings 
at law or in equity without its consent.n7 This immunity 
"extends to suits of every class." 218 Consent to be sued must 
be given by act of Congress.219 But such a consent must be 
strictly interpreted, "since it is a relinquishment of a sovereign 
immunity." 220 "Where jurisdiction has not been conferred by 

... TentaeBBee Electrio P01Der Co. v. Tennessee Valleg Authority, 306 U. S. 
118 (1939). 

111 Grant v. Tennessee Valletf Authority, 49 F. Supp. 564 (D. C. Tenn. 1942). 
See also Atchletf v. Tennessee VaZZey Authority, 69 F. Supp. 952 (D. C. Ala. 
1M7). 

111 49 F. Supp. at 566. 
111 Tl&e Siren, 7 Wall.152,154 (U. 8.1868). 
•1u. Cent. R. R. Co. v. Public UtiUties Commission, 245 U. S. 493, 505 

(1918). 
111 Belknap v. BchiZtl, 161 U. S. 10, 16-17 (1896) ; BtanZeg v. BchwaZby, 162 

u. s. 255, 269-270. 
• UnitetiBtates v. BhenDootl, 312 U. S. 584, 590 (1914) ; ID. Cent. R. B. Co. 

v. Public Utilities Commission, 245 U.S. 493,504 (1918). 
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Congress, no officer of the United States has power to give 
any court jurisdiction of a suit against the United States." 221 

Moreover, a proceeding "against property in which the 
United States has an interest is a suit against the United 
States." 2211 Accordingly, an officer of the Government cannot 
submit its property to suit.228 Nor may the conduct. of officers 
who have no authority to dispose of government property 
"cause the Government to lose its valuable rights by their 
acquiescence, laches, or failure to act." 2U And its properties 
are not subject to state or local taxes or public assessments.225 

Also important here is the question of jurisdiction. As to 
public-domain lands within a state, Congress has: 228 

the power to control their occupancy and use, to protect 
them from trespass and injury and to prescribe the con
ditions upon which others may obtain rights in them, 
even though this may involve the exercise in some meas
ure of what commonly is known as the police power. 

Over such lands the state has civil and criminal jurisdiction 
for many purposes, but such jurisdiction cannot be exercised 
in any way inconsistent with the rights of the United States.= 

In the case of lands purchased by the United States with 
consent of the state, the jurisdiction theretofore residing in the 
state passes to the United States, "thereby making the juris
diction of the latter the sole jurisdiction." 228 But the United 
States may share a divided jurisdiction with the state. Thus, 
where a state cedes land to the United States, but reserves the 
right to exercise its taxing jurisdiction, such reservation must 
be respected by the United States.229 Without an appropriate 

., Minnesota v. United Btatea, 305 U. S. 382, 388--389 (1939) ; Stanley v. 
BchwaZby, 162 U. S. 255, 270 (1896). 

• Mmneaota v. United8tatea, 305 U. s. 382, 386 (1939). 
• Stanley v. Bchwalby, 162 U.S. 255,270 (1896). 
111 United Btatea v. CaZifornia, 332 U. S. 19, 40 (1947), decree expanded, 

332 u.s. 804 (1947). 
• Van Brooklin v. Tenne11ee, 117 U. S. 151 (1886); Mullen Benevolent 

Corp. v. United8tatea, 290 U.S. 89,94 (1933). 
• Utah. Power~ Lighl Co. v. United8tatea, 243 U.S. 389, 405 (1917). 
""'243 U. S. at 404. 
• Burf)lru Trailing Co. v. Cook, 281 U.S. 647,652 (1930). See U.S. CoNs'l'., 

Art. I, I 8, cl. 17. 
• ColliM v. YoaemUe Park ~ Cu,.,., Co., 304 U. S. 518, 530 (1938). 
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reservation, the state may not exercise its. taxing jurisdic
tion.00 

On the other hand, lands purchased by the United States 
without consent of the state are not subject to any jurisdic
tional control by the state which "would impair or destroy 
their effec.tive use for the purpose" for which they were ac
quired.281 Over such lands, the United States has the rights 
of an ordinary proprietor, except so far as its exclusive juris
diction is necessary "for the execution of the powers of the 
general government." 212 

War Power 

In addition to its constitutional power to "declare War," 
Congress also has express power to levy taxes and to appropri
ate funds to provide for the "common Defence" of the United 
States.288 While the scope of these powers as they relate to 
water resources remains largely unexplored by the judiciary, 
the 1936 Ashwander case casts some light on the subject.236 

Under the 1916 National Defense Act, Congress authorized 
the President to cause an investigation to be lllade to deter
mine the best means for production of nitrates and other 
products for munitions of war; to designate for use by the 
United States such sites on rivers or public lands as he deemed 
necessary to carry out the purposes of the Act; to construct, 
maintain, and operate on any such site navigation improve
ments and power houses as he deemed best for generation of 
power for production of nitrates or other products for muni
tions of war and useful in the manufacture of fertilizers and 
other useful products.235 The Act also specified that products 
of such plants were to be used for military purposes and that 
any surplus was to be disposed of under regulations prescribed 
by the President. Under this authorization, construction of 

-Standard Oil Co. of California v. California, 291 U. S. 242, 244 (1934). 
• Fori Lea1Jefl.wort11. R. B. Co. v. Lowe, 114 U. S. 525, 539 (1885). 
•n4 u. s. at 527. 
• U. S. CoNST., Art. I, § 8, cis. 1, 11 ; Art. I, § 9, cl 7. 

'0.. Aahwander v. TenneBBee Valley Authority, 297 U. S. 288 (1936). 
-Act of June 3,1916, § 124, 39 Stat. 166, 215, 50 U.S. C. 79. 
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the Wilson Dam at Muscle Shoals on the Tennessee River was 
begun in 1917 and completed ·in 1926. 

Taking judicial notice of the international situation in 1916, 
the Supreme Court concluded that the Wilson Dam and power 
plant are "adapted to the purposes of national defense." 186 

. 

Moreover, the Court found ample support for the District 
Court's finding that, while there was no intention to use the 
nitrate plants or hydroelectric units for production of war ma
terials in time of peace, the maintenance of those properties 
in operating condition and "the assurance of an abundant sup
ply of electric energy in the event of war, constitute national 
defense assets." 287 And after discussing the exercise of com
merce authority involved,288 the Court then made plain its ap-

. proval of the construction as an exercise of both the war and 
commerce powers, saying:288 

The Wilson Dam and its power plant must be taken 
to have been constructed in the exercise of the constitu
tional functions of the Federal Government. 

So far as the disposition of surplus power was concerned, as 
previously noted, the Court also held that the Property Clause 
empowered Congress to authorize the method employed, in-
cluding the acquisition of transmission lines. MD •. 

Subsequently, in the Tennessee Electric Power Company 
case, the District Court approved the TV A Act as a proper 
exercise of the federal commerce and war powers.zu The· 
Supreme Court did not reach this issue on review, holding peti
tioners not entitled to challenge the constitutionality of the 
statute.10 

• 297 U. S. at 327. 
• 297 U. S. at 828. 
• 297 U. S. at 328-330. See also HfWtJ. n. 210, p. 50. 
• 297 U. S. at 330 • 
.. See HpnJ, pp. 50-51 • 
.. Tenneuee Electric Power Co. v. TenneBsee ValZeg Aut1writg, 21 F. 

Supp. 947 (D. C. Tenn. 1938). 
- T68ne.taee Electric Power Co. v. Tenne.taee VaUeg A~tliorltg, 306 U. S. 

118 (1939). See HIWIJ, pp. 51-02. 
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Treaty-Making Power 

Under the Constitution, the President has power: .. 

by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators 
present concur • • • 

The Constitution also provides that treaties made under the 
authority of the United States: -

shall be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the 
Constitution or laws of any State to the Contrary not
withstanding. 

The foregoing provisions have existing and potential impor
tance, particularly as to international streams such as the Rio 
Grande, the Colorado River, the Columbia River, and the St. 
Lawrence River.245 As we shall later see, important functions 
respecting certain international strearps have been vested in 
international agencies created pursuant to the provisions of 
treaties.248 Likewise, reference will later be made "to the his
toric utility of treaties in preservation of waterways as common 
highways.2

" 

... tJ. S. CoNST., Art. II, § 2, cl. 2 • 

... U. S. CoNST., Art. VI, cl. 2. From Mr. Justice Story comes this statement 
of the reason why treaties should be held the supreme law of the land: "It is 
to be considered that treaties constitute solemn compacts of binding obli
gation among nations; and unless they are scrupulously obeyed and enforced, 
no foreign nations would consent to negotiate with us • • •. It is, there
fore, indispensable that they should have the obligation and force of a law, 
that they may be executed by the judicial power, and be obeyed like other 
laws. • • • The peace of the nation, and its good faith, and moral 
dignity indispensably require that all State laws should be subjected to their 
supremacy." 2 Story, CoNSTITUTION OF THE UNITED STATES, Bk. III, ch. 
XLII, § 1838, pp. 604-005 (5th ed. 1891). See also Missouri v. Holland, 
252 u.s. 416,433-435 (1920) • 

... For example, by treaty respecting the Colorado River and subject to 
certain conditions, a right was recently guaranteed to Mexico to receive 
annually 1,500,000 acre-feet of water. Treaty between the United States of 
America and Mexico, Utilization of the Waters of the Colorado and Tijuana 
Rivers, and of the Rio Grande, February 3, 1944, Treaty Series 994, Art. 10, 
59 Stat. 1219, 1237. 

""See infra, pp. 121-123, 147-148, 309-3ll, 480-481 • 
... See mtra, pp. 74-75. 
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Moreover, treaties constitute a source for limitation on uses 
within the United States of waters of international streams.
And it is plain that, in accordance with the express requirements 
of the Constitution, provisions of valid treaties become the su
preme law of the land to which other provisions of federal and 
state law are subordinated.249 

' 

By treaties with western tribes of Indians, the United States 
has reserved certain rights to use of water. In the case of 
Winters v. United States, involving such a reservation effected 
by an agreement ratified by act of Congress, the Supreme 
Court said: 250 

The power of the Government to reserve the waters and 
exempt them from appropriation under the state laws 
is not denied, and could not be * • •. That the 
Government did reserve them we have decided, and for 
a use which would be necessarily continued through 
years. 

General-Welfare Power 

Congress is expressly empowered by the Constitution to levy 
taxes and to appropriate funds to provide for the general wel
fare of the United States.251 

It was early established that the Federal Government is one 
of delegated powers, but not until 1936 was it determined in 
the Butler case that the General-Welfare Clause constitutes a 
delegation of power separate from and not restricted by those 
later enumerated in the same section of the Constitution, such 
as federal authority over commerce.252 Settling that point, the 

"'"Of. Arizona v. California, 283 U.S. 423, 458, n. 10 (1931) • 
.., United Statea v. Pin'k, 315 U. S. 203, 230-231 (1942). 
•207 U.S. 564, 577 (1908). See also United Statu v. Power&, 305 U.S. 

527, 528-532 (1939) : Conrad Inv. Oo. v. United Statu, 161 Fed. 829 (0. A. 9, 
1908); UnitetJ State& v. Mcintire, 101 F. 2d 650, 653--()54 (C. A. 9, 1939); 
UnitetJ Statea v. Walker Rwer Irr. Di&t., 104 F. 2d 334, 336 (C. A. 9, 1939); 
United Statea v. Parkina,18 F. 2d 643,644 (D. C. Wyo.1926). 

• U. S. CoNST., Art. I, § 8, cL 1; Art. I, § 9, cL 7. 
• UnitetJ Statu v. Butler, 297 U. S. 1, 6H6 (1936). 
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Court however left unascertained the scope of the general-wel
fare power.- In the recent Gerlach case, the Court noted 
that:-

Congress has a substantive power to tax and appropriate 
for the general welfare, limited only by the requirement 
that it shall be exercised for the common benefit as dis
tinguished from some mere local purpose. 

And then it asserted: 255 

Thus the power of Congress to promote the general wel
fare through large-scale projects for reclamation, irriga
tion, and other internal improvement, is now as clear 
and ample as its power to accomplish the same results 
indirectly through resort to strained interpretation of 
the power over navigation (italics supplied). 

The italicized words render the dictum somewhat enigmatic. 
The statement nevertheless seems to lean toward a view that 
such projects may be validly authorized under the general
welfare power. In any event, the sole test indicated is that 
the power must be exercised "for the common benefit as dis
tinguished from some mere local purpose." 

Equitable Apportionment 

A river is more than an amenity, it is a treasure. It 
offers a necessity of life that must be rationed among 
those who have power over it. * * * Both States 
have real and substantial interests in the River that 
must be reconciled as best they may be. The different 
traditions and practices in different parts of the country 
may lead to varying results, but the effort always is to 
secure an equitable apportionment without quibbling 

·over formulas.250
' 

•297 U.S. at 68. 
• United States v. Gerlach Live Stock Co., 339 U.S. 725,738 (1950), citing 

HeltJering v. Davia, 301 U.S. 619, 640 (1937). 
• 339 U. S. at 738. 
• Net11.Teraey v. Net11 York, 283 U.S. 336, 342-343 (1931). 
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Thus did .Mr. Justice Holmes characterize the Supreme Court's 
objective in disposing of complex controversies over waters 
of interstate streams in suits between states. 

The Constitution of the United States provides that: -

The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Co_urts as the 
Congress may from time to time ordain and establish. 

Moreover, the Supreme Court has original and exclusive juris
diction of "All controversies between two or more States." 258 

The Court has passed upon a number of water controversies 
between states, most of them involving disputes concerning the 
diversion and use of water from interstate streams... Disposi
tion of these controversies has been based upon the principles 
of equitable apportionment. On the basis of equality of rights, 
this doctrine fits the decision to the facts of the controversy, 
without adherence to any particular formula. The doctrine 
stems from the 1907 opinion in Kansa& v. Colorado.- Kansas 
claimed the right to have the water of the Arkansas River 
flow into Kansas . undiminished in quantity and unim
paired in quality.181 On the other hand, Colorado denied 
that it had in any substantial manner diminished the flow of 
the Arkansas River into KanSBS.21111 The Court found that, 
while Colorado had diminished the flow into Kansas by appro
priation for irrigation purposes, the result had been reclamation 
of large areas in Colorado, and that the ensuing diminution in 

• U. S. CoNsr., Art. III. I L 
• Act of Zune 25, l.9t8, I 1. 62 Stat. 869, 927, 28 U. S. C. 1251(a) (1) and 

note following ( Supp. ID) ; U. S. CoNBr., Art. III. I 2. 
• Other disputes Include: alleged interference with navigation-BotdA 

Caroli- v. Georgia, 93 U. S. 4 (1876) and Wi&COMita v. llliftoia. 278 U. S. 
367 (1929), 281 U. S. 179 (1930); alleged poliution-Jli&80flri v. RlituM, 
180 U. S. 208 (1901), 200 U. S. 496 (1906) and NeVJ Yor" v. NeVJ .Teraey, 
249 U. S. 202 (1919), 256 U. S. 296 (1921); alleged flood d.amage-NoriA 
DakoiG v. Jlinn&ota, 256 U. S. 220 (1921), 263 U. S. 365 (1923). 

-206 u. s. 46 (1907). 
- 206 u. s. at 50-Q2. 

• 206 U. S. at 66. 
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flow had caused little if any detriment. in Kansas.- Accord
ingly, the Courl refused to enjoin Colorado, saying:-

We must consider the effect of what has been done upon 
the conditions in the respective States and so adjust the 
dispute upon the basis of equality of rights as to secure 
88 far 88 possible to Colorado the benefits of irrigation 
without depriving Kansas of the like beneficial effects of 
a flowing stream. 

A few years later, Wyoming sued Colorado to enjoin a pro
posed diversion of water out of the basin of the Laramie River 
which rises in Colorado and flows northward into Wyoming.
Mter noting that both litigants adhered to the doctrine of prior 
appropriation, the Court stated:-

We conclude that Colorado's objections to the doctrine 
of appropriation as a basis of decision are not well taken, 
and that it furnishes the only basis which is consonant 
with the principles of right and equity applicable to 
S'..Ich a controversy 88 this is. The cardinal rule of the 
doctrine is that priority of appropriation gives superi
ority of right. Each of these States applies and enforces 
this rule in her own territory, and it is the one to which 

•206 U. S. at 1.13--114.,117. 
• 206 U. S. at 100. However. it was made clear that Kansas would be 

free to return to the Court for relief if Colorado's diversions increased to a 
point where Kansas might justly say that there is no longer an "equitable 
division of benefits.• 206 U. S. at 117. In subsequent litigation between 
the two States, Kansas claimed that the water users in Colorado bad ID
a-eased their 1l8e and sought a decree allocating the ftow of the Arkansas 
Biver. But relief was again denied on the ground that Kansas bad failed 
to prove that the usen in Colorado bad so increased their nse as to work 
serious detriment to users in Kansas. Colortulo v. KartMU, 320 U. S. 383, 
400 (1943). 
-w~ v. Colorado, 259 U. S. 419 (1922). 
• 259 U. B. at 470. Compare Be- v. Jlorrill, 221 U. S. 485 (1911) involv

ing a water-right dispute in wbich there was a prior appropriation in Wyo
ming and an alleged interference by diversion in Montana.. Tbere, the Court 
said, -we :tnow no reason to doubt, and we assume. that subject to such 
rights as the lower State might be decided by this court to have. and to vested 
printe rights, if any, protected b7 the Constitution. the State of Montana 
1aas fUll legislative power over Sage Creek wbile it flows within that State. .. 
221 u. s. at 48ll 
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intending appropriators naturally would turn for guid
ance. The principle on which it proceeds is not less ap
plicable to interstate streams and controversies than to 
others. Both States pronounce the rule just and reason
able as applied to the natural conditions in that region; 
and to prevent any departure from it the people of both 
incorporated it into their constitutions. It originated 
in the customs and usages of the people before either 
State came into existence, and the courts of both hold 
that their constitutional provisions are to be taken as 
recognizing the prior usage rather than as creating a new 
rule. These considerations persuade us that its applica
tion to such a controversy as is here presented cannot be 
other than eminently just and equitable to all concerned. 

Any suggestion, however, that the relative rights of contend
ing states must depend upon the rules of law applied in such 
states was negated in Connecticut v. Massachusetts.,., Con
necticut sought to enjoin Massachusetts from diverting water 
from the watershed of the Connecticut River for domestic pur
poses Both States recognized the common-law doctrine that 
riparian owners have the right to the undiminished flow of the 
stream free from contamination... Mter noting that the Court 
will not exert its extraordinary power to control the conduct of 
one State at the suit of another, unless the threatened invasion 
of rights is of serious magnitude and established by cle&l' and 
convincing evidence, the Court said: -

For the decision of suits between States, federal, state 
and international law are considered and applied by this 
Court as the exigencies of the parlicular case may re
quire. The determination of the relative rights of con
tending States in respect of the use of streams flowing 
through them does not depend upon the same consider
ations and is not governed by the same rules of law that 
are applied in such states for the solution of similar 
questions of private right. • • • And, while the mu-----

-282 u. s. 660 (1931). 
• 282 U. S. at 68?. 
- 282 u. 8. at 670. 
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nicipallaw relating to like-questions between individuals 
is to be taken into account, it is not to be deemed to have 
controlling weight. As was shown in Kansas v. Colo
rado, • • • such disputes are to be settled on the 
basis of equality of right. But this is not to say that 
there must be an equal division of the waters of an inter
state stream among the States through which it flows. 
It means that the principles of right and equity shall 
be applied having regard to the "equal level or plane 
on which all the States stand, in point of power and 
right, under our constitutional system" and that, upon 
the consideration of all the pertinent laws of the con
tending States and all other relevant facts, this Court 
will determine what is an equitable apportionment of 
the use of such waters. 

Shortly thereafter, the rule of equitable apportionment was 
again followed in deciding New Jersey v. New York.270 Limit
ing the extent of diversion of waters of the Delaware River by 
New York, the Court asserted that its effort in such contro
versies "always is to secure ari equitable apportionment with
out quibbling over formulas." 271 

Still more recently, the doctrine was reaffirmed in Hiruler
lider v. La Plata River & Cherry Creek Ditch Co.'ZI2 Stating 
that the "rule of equitable apportionment was settled by 
Kansas v. Colorado," the Court declared that: 278 

• 

Whether the apportionment of the water of an inter
state stream be made by compact between the lower and 
upper States with the consent of Congress or by a decree 
of this Court, the apportionment is binding upon the 
citizens of each State and all water claimants, even 
where the State had granted the water rights before it 
entered into the compact. 

Passing note should be made of two cases indicating situa-
tions where the Court will not intervene in interstate water 

... 283 u.s. 336 (1931). 
10 283 U. S. at 342-343.. 
-304 u.s. 92 (1938) • 
... 304 U. S. at 102, 106. 



63 

disputes. Summarizing the circumstances involved in Wash.
ington v. Oregon, the Court said: an 

The case comes down to this: The court is asked 
upon uncertain evidence of prior right and still more 
uncertain evidence of damage to destroy possessocy in
terests enjoyed without challenge for over half a cen
tury. In such circumstances an injunction would not 
issue if the contest were between private parties, at odds 
about a boundary. Still less will it issue here in a con
test between states, a contest to be dealt with in the large 
and ample way that alone becomes the dignity of the 
litigants concerned. 

And when the Court denied the relief sought in Arizona v. Cali
fornia, it said that "there is no occasion for determining now 
Arizona's rights to interstate or local waters which have not 
been, and which may never be, appropriated." 175 

While litigation is one method of settling complicated inter
state water controversies, this method has obvious shortcom
ings. It has been said that "Continuous and creative adminis
tration is needed; not litigation, necessarily a sporadic process, 
securing at best merely episodic and mutilated settlements, 
which leave the central problems for adjustment unsolved." 278 

Moreover, litigation between states is often subject to serious 
and protracted delays.277 And the Court itself has suggested 
that interstate water disputes might better be solved by com-

. pact, saying: 278 

... 297 u. s. 517, 529 (1936). 
"'"283 U. S. 423, 463-464 (1931) ; see also .AriZona v. California, 298 U. S. 

558 (1936). 
"'"Frankfurter and Landis, The Compact Clause of the Conatitution, A 

Studg in Interstate .Adjustments, 34 YALE L. J. 685, 707 (1925). 
'"I d. p. 705, n. 87. 
111 Colorado v. Kansa,;320 U.S. 383,392 (1943). Similarly, in New York v. 

New Jersey, the Court said, ''We cannot withhold the suggestion, inspired 
by the consideration of this case, that the grave problem of sewage disposal 
presented by the large and growing populations living on the shores of 
New York Bay Is one more likely to be wisely solved by cooperative study 
and by conference and mutual concession on the part of representatives of 
the States so vitally interested in it than by proceedings in any court how
ever constituted." 256 U. S. 296, 313 (1921). 

911611~1__.. 
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The reason for judicial caution in adjudicating the rela
tive rights of States in such cases is that, while we have 
jurisdiction of such disputes, they involve the interests 
of quasi-sovereigns, present complicated and delicate 
questions, ar..:d, due to the possibility of future change of 
conditions, necessitate expert administration rather than 
judicial imposition of a hard and fast rule. Such con
troversies may appropriately be composed by negotia
tion and agreement, pursuant to the compact clause of 
the federal Constitution. We say of this case, as the 
court has said of interstate differences of like nature, 
that such mutual accommodation and agreement should, 
if possible, be the medium of settlement, instead of in
vocation of our adjudicatory power. 

Interstate Compacts 

The Constitution of the United States provides that: 219 

No State shall, without the consent of the Con
gress, * * * enter into any Agreement or Compact 
with another State * * *. 

The Supreme Court has said that it discerns no difference be
tween "compact" and "agreement," except that the former is 
generally used with reference. to more formal engagements. 
COmpacts and agreements cover "all stipulations affecting the 
conduct or claims of the parties." 280 Nor does the Constitu
tion "state when the consent of Congress shall be given, 
whether it shall precede or may follow the compact made, or 
whether it shall be expressed or may be implied." 281 

Noteworthy in this connection is the fact that, in 1911, Con
gress gave blanket consent to the states fot: compacts "for the 

"'" U. S. CoNBT., Art. I, § 10, cL 3. This provision apparently seemed de
sirable to the framers of the Constitution and evoked little comment, either 
in the Convention debates or in The Federalist papers. See BafTtm v. 
Baltimore, 7 Pet. 243, 248 (U. S. 1833); I Bryce, THE AMERICAN CoMMON

WEALTH, 326 (1941) ; Madison in THE Fim:BALIBT, No. 44. 
-virginia v. Tenneasee,148 U.S. 503, 520 (1893). 
•t48 U. S. at 521. See also Wharttm v. Wise, 153 U. S. 155, 173 (1894). 
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purpose of conserving the forests and the water supply of the 
States" entering into such compacts.- Also, in connection with 
projects authorized· by the 1936 Flood Control Act, Congress 
gave blanket consent to states to enter into compacts whereby 
they would provide certain project funds, exempting a ~
fied type from a requirement that they be effective only after 
approval.- And in 1948, blanket consent was given to the 
states for negotiation of interstate compacts for the prevention 
and abatement of pollution, and for establishment of agencies 
to make such compacts effective.- No record has been found, 
however, of the consummation of compacts negotiated ex
pressly pursuant to these authorizations. 

On the other hand, difficulties in several fields of legislation 
have elicited application of the Compact Clause.- While 
much has been written concerning interstate compacts,2111 and 
states have made use of this device in many situations,- those 
concerned with water and land resources are of special interest 
here. Of these, most common are the ones providing for the 
apportionment of waters of interstate streams. 288 Several re-

• Act of March 1, 1911. I 1, 36 Stat. 961, 16 U. S. C. 552. One writer has 
characterized this blanket consent statute as the first of its kind. Dodd, 
Interstate Compact•, 70 U.S. LAw REv. 557,561 (1936). 

• See infra, n. 34, pp. 133-IM.. 
-Act of .June 30, 1948, §2(c), 62 Stat. 1155, 1156, 33 U. S. C. 466a{c) 

(Supp. III). 
• See, e. g., Frankfurter and Landis, TA6 Compact Clause of 111.6 COMii

tvtioft, A Btvdy its Inter1tate Adju&tmen-11, M YAU: L. .J. 685, 696-704 (1925). 
-See, e. 11 .. INTEJ&ST.&.m CoKPAC'l'S, A Co11PIIA.TIO!f or AJrncu:s :J'BOK 

VABious SouBcEa, Colorado Water Conservation Board {1946). 
• For a listing of compacts with the consent of Congress from 1~1925, 

with related data. see Frankfurter and Landis, op. cU., ,.,,.,._ n. 285, at 
735-748; for a listing of interstate compacts from 1789-1936 with related 
data. see Dodd, Inter1tate Compact•, 70 U. S. LAw REv. 557, 574-578 (1936) ; 
for a listing of interstate COJilpacts from 1984-1949 with related data, see TBB 
Boo:s: ol' TBB STATES, The Council of State Governments, pp. 26-31 (1000-
1951). 

-See Hiluferlider v. La Plata River & ChefTrl Creek Ditcll Co., 3M U. S. 
92, 106 (1938), where the Court pointed out that up to that time Congress 
had consented to 15 such compacts, of which five were ratified b;y two or 
more of the contracting states. 

Compacts providing for, amoug other things, apportionment, equitable 
apportionment, equitable distribution, or equitable division of waters of 
interstate streams. include the following: La Plata River Compact (Colo-
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cent ones in this group also contain provisions relating to river 
development.- Others are concerned principally with pollu
tion,- one being also concerned especially with control of 
floods.- Early examples relate to navigation.- By their 
nature, interstate water compacts involve matters of mutual 

rado and New Mexico, Act of January 29, 1925, 43 Stat. 796); South Platte 
River Compact {Colorado and Nebraska, Act of March 8,1926,44 Stat.195); 
Colorado River Compact {Arizona, California, Colorado, Nevada, New 
Mexico, Utah, and Wyoming, Act of December 21, 1928, 45 Stat. 1067, 43 
U.S. C. 617-617t); Rio Grande Compact {Colorado, New Mexico, and Texas, 
Act of May 31, 1939, 53 Stat. 785); Republican River Compact {Colorado, 
Kansas, and Nebraska, Act of May 26, 1943, 57 Stat. 86); Belle Fourche 
River Compact {South Dakota and Wyoming, Act of February 26, 1944, 58 
Stat. 94); Costilla Creek Compact {Colorado and New Mexico, Act of June 
11, 1946, 60 Stat. 246); Upper Colorado River Basin Compact (Arizona, 
Colorado, New Mexico, Utah, and Wyoming, Act of April 6,1949, 63 Stat. 31) ; 
Arkansas River Compact (Colorado and Kansas, Act of May 31, 1949, 63 Stat. 
145) ; Pecos River Compact (New Mexico and Texas, Act of June 9, 1949, 63 
Stat.159) ; Snake River Compact {Idaho and Wyoming, Act of April21, 1950, 
64 Stat. 29). 

• Colorado River Compact, Upper Colorado River Basin Compact, Pecos 
River Compact, and Snake River Compact (see preceding note). 

Several other compacts are concerned with construction and operation of 
interstate facilities. Notable among these are the ones providing for the 
New York Port Authority {New Jersey and New York, Act of August 23, 1921, 
42 Stat. 174), and that providing for the Bi-State Metropolitan Development 
District for the St. Louis Area (illinois and Missouri, Act of August 31, 1950, 
64 Stat. 568). 

•Tri-State Compact (Connecticut, New Jersey, and New York, Act of 
August 27, 1935, 49 Stat. 932) ; Bed River of the North Compact (Minnesota, 
North Dakota, and South Dakota, Act of April 2, 1938, 52 Stat. 150) ; Ohio 
River Valley Water Sanitation Compact (illinois, Indiana, Kentncky, New 
York, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia, Act of 
Julfll, 1940, 54 Stat. 752) ; Potomac River Compact (District of Columbia, 
Maryland, Pennsylvania, Virginia, and West Virginia, Act of July 11, 194.0, 
54 Stat. 748) ; N~w England Interstate Water· Pollution Control Compact 
(Connecticut, Massachusetts, New York, Rhode Island, and Vermont, Act 
of July 31,1947, 61 Stat. 682). 

• Red River of the North Compact (see preceding note). 
•1785 Agreement, Maryland and Virginia {1 Doasi!Y, Mn. LAws, 1692-

1839, p. 187, and 12 IIENING VA. STAT. p. 50; see also Wharton v. Wise, 153 
U. S. 155, 172 (1894)) ; 1788 Agreement, Georgia and South Carolina 
(PBll'lCB DIG. GA. LAws, 53 and.1 ClOOPEB S. CAB. STAT&. 411; see also South 

CaroliJUJ v. Georgia, 93 U. 1:1. 4, 9 (1876) ). 
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concern and interest to the United States and the affected 
states.• 

Since a primary purpose of many of these compacts is ap- • 
portionment of waters of interstate streams, importance at
taches to the case of Hinderlider v. La Plata River & C/lerry _ 
Creek Ditch Co.'lM This litigation involved the La Plata River 
which flows from Colorado into New Mexico. The Ditch Com
pany sought to enjoin the State Engineer of Colorado from 
closing its headgate, thus permitting water adjudicated to it . 
under an early state decree to flow down to water users in New 
Mexico. The State Engineer defended on the ground that he 
was acting in conformity with the provisions of a compact be
tween Colorado and New Mexico, approved by Congress. The 
Supreme Court of Colorado reversed a holding by the lower 
court that the State Engineer's action was justified by the. 
compact, declaring in effect that the compact could not disre
gard vested rights in Colorado. But this decision was reversed 
bY: the Supreme Court of the United States which said: 296 

-

The Supreme Court of Colorado held the Compact un.
constitutional because, for aught that appears, it em~ 
bodies not a judicial, or quasi-judicial, decision of con
troverted rights, but a trading compromise of conflicting 
claims. The assumption that a judicial or quasi-judicial 
decision of the controverted claims is essential to the 
validity of a compact adjusting them, rests upon mis
conception. It ignores the history and order of devel-

• In this connection, it is pertinent to note the following comments ui 
identical letters of May 3, 1950 from President Truman to Mr. R. ;r. Newell 
and Mr. E. 0. Larsen, federal representatives in compact negotiations con
cerning the Yellowstone River and Bear River, respectively, "* • • l 
refer to the somewhat recent tendency to incorporate in interstate water 
compacts questionable or conflicting provisions imposing restrictions on use 
of water by the United States, such as appear in the Snake River Compact 
enactment which I approved on March 21, 1950 • • •. 

• • • • • 
"* • • I am impressed with the importance of insuring that compact 

provisions reflect as clearly as possible a recognition of the respective respon
sibilities and prerogatives of the United States and the affected States." 

.. 304 u.s. 92 (1938). 
• 304 U. S. at 104. 
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opment of the two means provided by the Constitution 
for adjusting interstate controversies. The compact
the legislative means-adapts to our Union of sovereign 
States the ~ld treaty-making power of independent 
sovereign nations. Adjustment by compact without a 
judicial or quasi-judicial determination of existing righ ta 
had been practiced in the Colonies, was practiced by the 
States before the adoption of the Constitution, and had 
been extensively practiced· in the United States for 
nearly half a century before this Court first applied the 
judicial means in settling the boundary di.cq>ute in 
Rlwde l&land v. Ma88lJChuietu, 12 Pet. 657, 723-72.5. 

As earlier noted, the Court also pointed out that whether 
apportionment of the waters of an interstate stream be made 
by compact or by decree of .the Supreme Court, "the appor
tionment is binding upon the citizens of each State and all 
water c1aimants, even where the State had granted the water 
rights before it entered into the compact."- Moreover, the 
Court held that whether the waters of an interstate stream 
must be apportioned between two states "is a question of 
•federal common law' upon which neither the statutes nor the 
decisions of either State can be conclusive." _. 

Another holding of significanoo in regard to interstate com
pacts is a recent decision by the Supreme Court of Appeals 
of West V.uginia in State ex rei. Dyer v. Sima... West Vll'
ginia is a signatory state to the Ohio River Valley Sanitation 
Compact which became effective as to West ,-nginia in 1948. 
The 1egis1a.ture of that State appropriated $12,250 as its propor
tionate share, under the compact terms, of the Commiscrion ex
penses for the fiscal year ending June 30, 1950. The act also 
ratified the compact and vested certain powers in the compad 
Commission. A requisition upon the auditor to make the 

- 301 u. 8. at 106. 
-301 U. S. at 110. 0.~ K-.a Y. ColorUo, 206 U. 8. 46, 95, 91--$8 (1907) ; 

COitllt'Jdictlt Y. Jl~ 282 U. 8. 660. 669-611 (1931); Jiew Jenq Y. 

7/ew Yarl:. 2&1 U. 8. 336. 342--343 (19.'ll}; lFalUI#fOit Y. ()rqoll, 2!i11 U. 8. 
517, 528 (1936). 

-133 W. VL -,58 8. E. 2d 'i'66, decided .Apri:I 4.1950.. 
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appropriation effective was refused, whereupon proceedings 
were instituted in the Supreme Court of Appeals of West Vir
ginia for a writ of· mandamus to compel him to honor the • 
requisition. On demurrer, the Court denied the writ. 

The first of two grounds upon which the Court based its . 
decision was its conclusion that the West Virginia statute: 2911 

in all reasonable probability, bound future Legislatures 
to make appropriations for the continuation of the 
activities of the Sanitation Commission, and • • • • 
amounts to the creation of a debt inhibited by Section 4 
of Article X of our State Constitution. 

Secondly, the Court held that the compact device under consid
eration involved an invalid attempt to delegate state police 
power, pointing out that the compact made detailed provisions 
for enforcement of the Commission's orders concerning abate
ment action.800 While conceding that the legislature may dele
gate police power to governmental agencies within the state, 
the court concluded that the legislature does not possess author
ity to delegate any portion of that power to another state, or to 
the Federal Govermnent, or to a combination of the two.801 

And the Court continued: 802 

We realize that in this instance the purpose in view can 
only be worked out through cooperation between the 
states drained in whole or in part by the Ohio River and 
its tributaries. We would not be understood as desiring 
to stand in the way of such cooperation; but it must be 
such cooperation as does not surrender or barter away 
the rights of this State as one of the sovereign states of 
the Union. 

Thereafter, a petition for certiorari was filed in the Supreme 
Court of the United States by the State of West Virginia. Mo, 
the Solicitor General of the United States filed a memorandum 
as amicus curiae urging that the Court review the decision and 

• 58 S. E. 2d at 775. 
• 58 S. E. 2d at 775-777. 
• 58 S. E. 2d at '176. 
• 58 S. E. 2d at '177. 
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emphasizing its practical effect upon interstate compacts. On 
October 9, 1950, the Supreme Court granted the petition.'0 ' 

Summary 

·The Constitution is the supreme law of the land. Under it, 
federal authority is limited to those powers expressly delegated 
and such as may reasonably be implied from those granted. All 
other powers are reserved to the states or to the people. The 
Federal Government is paramount in its own sphere. 

CoMMERCE PoWER.-Federal commerce authority compre
hends navigation, and Congress has jurisdiction over all navi
gable waters of the United States. In addition, it may exercise 
its commerce jurisdiction both as to the upper nonnavigable 
reaches of a navigable waterway and as to the nonnavigable 
tributaries thereof, if the navigable capacity of the navigable 

. waterway is affected or if interstate commerce is otherwise 
affected. 

Commerce power also includes flood protection and water
shed development. It may be employed to authorize construc
tion of navigation and flood-control dams, at the same time 
providing for federal generation and sale of power. Similarly, 
Congress may permit nonfederal development of water power 
upon conditions which need not be related to navigation. For 
its authority over waterways is as broad as the needs of com
merce. Many decisions in. connection with the exercise of 
commerce power are for Congress alone. 

A riparian owner under state law may hold title, as between 
himself and others outside of the Government, to a part of 
the bed of a navigable stream, since the people became sov
e:teign following the American Revolution and thus held abso
lute right to navigable waters and the beds under them, subject 
to those rights surrendered to the Government in the Constitu
tion. From this latter paramount qualification evolved the 
general rule that the United States does not have to compen-

• State of Wed Virginia ex reL Dyer v. Sima, October Term, 1950, No. 
147, - u. s. -. 
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sate for destruction of interests over which, at the point of 
conflict, it has a superior navigation easement, the exercise 
of which occasions the damage. 

Since the United States has control over the water power 
inherent in a navigable stream, it is liable to no one fori~ use 
or nonuse, and in building a dam, it must pay the judiCially 
determined fair value for the fast land taken, but nothing for 
the water power. 

PRoPRIETARY PowER.-By the Property Clause of the Con
stitution, Congress is entrusted with unlimited authority to 
control the use oi federal public lands. The United States has 
acquired lands and rights to the use of water in several ways. 
While states may adopt legislation respecting the che.racter of 
rights to use of water which may be acquired in streams under 
their dominion, they may not, by legislation and without the 
consent of Congress, destroy the rights of the United States, as 
the owner of lands bordering a stream, to the continued flow of 
its water, so far at least as may be necessary for the beneficial. 
uses of the government property. 

By legislation in 1866 and 1870, Congress recognized as valid 
the appropriation system governing use of water which had 
grown up among the occupants of public lands under the pecu
liar local necessities of their condition. . An 1877 statute de..: 
clares that all nonnavigable streams upon specified public lands 
in the West shall remain and be held free for the appropriation 
and use of the public, subject to existing rights. As owner 
of the public domain, the United States hadthe power to dis
pose of the land and water thereon together or separately. 

The Property Clause became the foundation for the 1902 
Reclamation Act, the validity of which has been sustained in 
the few cases where it has been tested. Section 8 of that Act, 
apart from any constitutional requirement, has recently be€m 
held to constitute an election by Congress to "recognize any 
state-created rights and to take them under its power of 
eminent domain." Thus, where such rights are necessary in 
carrying out the Act, they must be purchased or condemned as 
authorized by Section 7. 



The Property Clause has additional importance in connec
tion with electric power. The power of falling water at a fed
eral dam comes into exclusive federal control, with the right 
to convert it into electric energy constituting federal property 
which may be sold or leased. 

WAR PoWER.-The scope of this power in relation to water 
resources is largely unexplored by the judiciary. Constructed 
in the exercise of war and commerce powers, the Wilson Dam 
and power plant were held adapted to the purposes of national 
defense. Even though there was no intention to use the nitrate 
plants or hydroelectric units for production of war materials 
in time of peace, their maintenance in operating condition and 
the assurance of an abundant supply of energy in event of war 
were held to constitute national defense assets. 

TREATY-MAKING PoWER.-Treaties have existing and po
tential significance, particularly as to international streams. 
Also, by treaties with western tribes of Indians, the United 
States has reserved rights to use of waters and exempted them 
from appropriation under state laws. 

GENERAL-WELFARE PoWER.-The authority to provide for the 
general welfare of the United States is a delegation of power· 
separate from and not restricted by other delegations of power 
enumerated in the same section of the Constitution. Recently, 
the Supreme Court said that the only limit here is that the 
power must be exercised for the common benefit as distin
guished from some mere local purpose. 

EQUITABLE APPoRTIONMENT.-In the disposition of water 
controversies between states, the Supreme Court has applied 
the principles of equitable apportionment. On the basis of 
equality of rights, this doctrine fits the decision to the facts of 
the controversy,· without adherence to any particular formula. 

INTERSTATE CoMPAcrs.-Apportionment of waters of inter
state streams is the purpose of most existing interstate compacts 
concerning water resources. Apportionment thus accomplished 
is binding upon the citizens of the compacting states and all 
water claimants, even where the state had granted water rights 
before entering into the compact. 



Navigation 

"The power of Congress * * * comprehends navig&
tion, within the limits of every State in the Union; so far as 
that navigation may be, in any manner, connected with 'com
merce with foreign nations, or among . the several States, or 
with the Indian tribes.' " 1 Federal commerce power over nav
igation includes authority to control not only all navigable 
waters of the United States, but also the nonnavigable reaches 
of navigable waterways and their nonnavigable tributari,es if 
the navigable capacity of navigable waterways is affected or 
if interstate commerce is otherwise affected.2 

Navigation has always been a principal use of navigable 
waters, and Congress has enacted numerous laws directly or 
indirectly relating to water-borne transportation and com
merce. For our purposes, those laws may be conveniently 
divided into four categories. First, we shall consider those 
statutes dealing directly with the use of waters for transpor
tation purposes. Next comes a large body of legislation seek
ing navigation improvement of waterways. We shall then 
examine a smaller number of statutes directed toward pro~ 
tection of navigable waters. A few legislative provisions re
lating to international boundary waters constitute the fourth 
group. 

Water-Borne Transportation 

In addition to its inherent importance as an integral ele
ment of our national economy, the transportation industry has 

1 
CRbbOM v. Ogden, 9 Wheat. 1, 197 (U. S. 1824) ; see supra. pp. 9-10. 

• See aupra, pp. 15-17. 
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'' even broader significance in its service ro and use by every 
group in tha.t. economy. Aioreover, it must be remembered 
th.&t transportation by watercraft is but one a...qpect of an 
enormous industry which also employs caniers by rail, by 
road, by air, by pipe, and even by belt. For these reasons, 
water-home tcan..czportation cannot intelligently be appraised 
in isola.tion from the· industry as a whole. Therefore, while 
the neces;ities of time and space require us ro attempt a 
&epal'&te and brief examination of the principal features of 
statutes dealing with the use of navigable waters in tnnspor
ta.tion of oommE'l'ce, it must not be assumed that the signifi
cance of these laws can be assessed independently. On the 
contnuy, it would be necessary w view them as interrelated 
with laws governing other methods of tcan..c:portation, and fur
ther W evaluate their arlmini.stration. The DalTOWer' purpose 
of our particularized survey is w demonstrate the exW1t of 
congressional attention fu tnnsportation as one of the uses of 
water :resources.. 

From the beginning of our history, domestic transportation 
by water has been a matter of national concern. The Treaty 
of Independence, for exampl~ contains a provision assuring 
that the 1.-fi.ssissi.ppi River "shall forever remain free and open" 
ro citizens of the United States and the subjects of Great 
Britain! Similacly, the Northwest Ordinance, adopted dur
ing the first session of the first Congress, declared that: 4 

The navigable waters leading inro the ·Mississippi and 
St. lawrence, and the eanying places between the same, 
shall be common highways, and forever free, as well ro 

• Art. VIII. 8 Stat. so. &'l See also llallo7. Ta.ums,. ~NB. ~ 
lr.ADON.&L A.cl's, PlloroaJu. AJm A eo • KN!ll BEUii!Eii 'I'BE Uli'I'DD 8uD:s OF 

AXDlCA AJm Onll!a l"'WDB: 177~1.900. SelL~ No.. 357. 6bt ~ 2d 
l!leBS... pp. ~ 583 (1910) ; Hill. I.£ADnfe .Alomcur TmrATD!B, pp. 22--4.1 
(lml}. 

• A.dGpted by Ad: al. August 7. 17S9. 1 Stat. 50. 52. For opinioas COBSI:rW
~ this JII'OTisioa. - B---" Co.. T. Claa,o. 10'1 u. s. 67'8. fiS8.G}O 
(1.882); H ... T. Glowr.ll9 u.s. 543. 5t6-M8 (].88;); &neb T. Jl~ 
Bieler~-~ Co..l23 u. s. 288. ~296 (1887); H ..... T. ~ 
147 U. 8. 396. 410-41.1 (1893} ; .B'~ Ligl&l Co. T. Ua&U4 SIMa, 251 U. S. 
~ ~121 (l.921). 



75 

the inhabitants of the said territory, as to the citizens 
of the United States, and those of any other States that 
may be admitted into the confederacy, without any tax, 
impost, or duty therefor. 

I 
Likewise, acts of Congress enabling the people of the territories 
to form state governments and acts providing for the admis
sion of new states contained declarations that navigable waters 
shall be common highways and forever free.11 Corresponding 
declarations that navigable waters shall be deemed "publio 
highways" appeared in various acts providing for the sale. of 
public lands in the territories.• · 

However, for many years tolls were charged by states and 
private companies for passage through nonfederally owned 
canals and through privately constructed navigation workS. 
Congress aided the states in the construction of canals by do
nating public lands for the canal sites, and for sale in order to · 
obtain funds for waterway improvements.' In such cases, it 
provided that no tolls were to be charged for Goyernment use of 
the canals. Congress further aided the development of water
ways by authorizing the Secretary of the Treasury to purchase 
specified numbers of shares of capital stock in canal companies, 

• See, e. fl., Act of April 8, 1812, § 1, 2 Stat. '101, '103 (Louisiana); Act of 
March 6, 1820, § 2, 3 Stat. 545 (Missouri) ; Act of September 9, 1850, § 3, 
9 Stat. 452 (California) ; Act of February 14,1859, § 2, 11 Stat. 383 (Oregon). 

• See, e. fl., Act of May 18, 1796, § 9, 1 Stat. 464, 468; Act of March 3, 1803, 
§ 17, 2 Stat. 229, 235; Act of March 26, 1804, § 6, 2 Stat. 277, 279; Act of 
February 15,1811, § 12,2 Stat. 617,621. 

'Canal Sites: Act of Ma,rch 2, 1827, 4 Stat. 234 (Canal, Dlinois River to 
Lake Michigan); Act of March 2, 1827, 4 Stat. 236 (Canal, Wabash River 
to Lake Erie) ; Act of August 8, 1846, 9 Stat. '1'1 (Des Moines River, Iowa) ; 
Act of August 8, 1946, 9 Stat. 83 (Fox and Wisconsin Rivers, Wisconsin); 
Act of August 26, 1852, 10 Stat. 35 (Canal, St. Marys Falls, Michigan): Act 
of March 3, 1865, 13 Stat. 519 (Harbor and Ship Canal, Portage Lake to 
Lake Superior); Act of April 10, 1866, 14 Stat. 30 (Green Bay and Lake 
Michigan Canal). 

Waterway Improvements: Act of March 2, 1819, § 6, 3 Stat. 489, 491 
(Territory of Alabama) ; Act of March 14, 1826, 4 Stat. 149 (Mississippi) ; 
Act of September 4, 1841, § 9, 5 Stat. 453 (Ohio, Indiana, Illinois, Alabama, 
Missouri, Mississippi, Louisiana, Arkansas, Michigan) ; Act of February 26, 
1857, § 6, U Stat. 166, 167 (Territory of Minnesota). 
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the United States to receive its proportionate share of the tolls.• 
These private canals later were acquired by the United States 
and made toll free.• Other nonfederal works of improvement. 
were donated to or acquired by the United States and made 
toll free.10 In 1884, Congress adopted a prohibition-effective 
today-against the levying of tolls upon watercraft passing 
through any federal lock, canal, canalized river or other work 
for the use and benefit of navigation.u Likewise, when it 
later authorized nonfederal river and harbor improvements 
subject to approval by the Secretary of the Army and the Chief 
of Engineers, Congress specifically declared that "no toll shall 
be imposed on account thereof." 12 

NAVIGATION AIDs AND RULES.-Reference should be made 
here to the extensive legislative attention to the provision of 
aids to, and rules for navigation. For example, on the sea and 
lake coasts and on rivers of the United States, the United States 
Coast Guard establishes and maintains navigation aids, such as 
lighthouses, buoys, lights, radio beacons, and radio· direction
finder stations.u 

Also, Congress has made provision for rules for navigating 
harbors and inland waterways,u and at sea.1

• In addition to 
direct legislative prescription of many such rules, Congress has · 
empowered the Commandant of the Coast Guard to establish 

• Act of March 3, 1825, 4 Stat. 124 (Chesapeake and Delaware Canal Co.) ; 
Act of May 13, 1826, 4 Stat. 162 (Louisville and Portland Canal Co.); 
Act of May 18, 1826, 4 Stat. 169 (Dismal Swamp Canal Co.). 

• Act of March 3, 1873, 17 Stat. 560, 563; Act of May 11. 1874, § 3, 18 Stat. 
43, 44; Act of May 18, 1880, 21 Stat. 141 (Louisville and Portland Canal); 
Act of March 2,1919,40 Stat. 1275,1277 (Chesapeake and Delaware Canal); 
Act of March 3, 1925, 43 Stat. 1186 (:Lake Drummond or Dismal Swamp 
Canal). 

• Act of J"une 14, 1880, 21 Stat.180, 189 (St. Marys Falls Canal, Michigan); 
Act of J"une 3,1896,29 Stat. 202, 217 (Monongahela River Improvements). 

• Act of J"uiy 5, 1884, 23 Stat. 133, 147, as amended, 33 U. S. C. 5. This 
Act in effect supersedes a similar prohibition of 1882 (August 2, 1882, 22 Stat. 
191, 209). See also particularized exemptions from tolls codified in 33 
U.S. C. 6-10. In the ease of the Panama Canal, however, tolls are charged. 
Act of August 24, 1912, I 5, 37 Stat. 560, 562, as amended, 48 U. S. C. 1315. 
. a Act of .June 13, 1902, I 1, 32 Stat. 331, 3n, 33 U. S. C. 565. 

• See 14 U.S. C., eh. 5 (Supp. ID) • 
.. See 33 u. s. C., eh. 3. 
• See 33 u. s. c., eh. 2. 
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certain ancillary rules.18 Requirements are thus specified for 
such matters as lights, sound signals for fog and speed in fog, 
steering and sailing rules and signals, and distress signals. Sep
arate but similar groups of provisions have been prescribed for 
the Great Lakes and their connecting and tributary waters;17 

and for the Red River of theN orth and rivers emptying into the 
Gulf of Mexico and their tributaries.18 General regulations 
have also been enacted for such other matters as the duties of 
ship officers and owners after collision ;19 for summary trials for 
certain offenses against navigation laws;20 and even for the sup
pression of piracy.21 

In 1908, Congress made it unlawful to interfere with naviga
tion aids established or maintained by the Coast Guard, or to 
anchor vessels in navigable waters so as to interfere with range 
lights.:zz 

Furthermore, Congress has delegated to the Secretary of the 
Army general authority to establish and prescribe rules con
cerning anchorage grounds for vessels in harbors and other 
navigable waters, making the enforcement of such rules the 
duty of the Coast Guard or of the Chief of Engineers where no 
Coast Guard vessel is·available.28 On the other hand, the Com
mandant of the Coast Guard has the duty of marking anchorage 
grounds.26 And in the case of Pearl Harbor, the prescription of 
anchorage rules is made the duty of the Secretary of the Navy.211 

Complementing the foregoing, Congress has delegated to the 
Secretary of the Army general authority to prescribe regulations 
for navigation of navigable waters "covering all matters 

.. Act of June 7, 1897, I 2, 30 Stat. 96, 102, as amended, 33 U. S. C. 157. 
"See 33 U.S. C., ch. 4 • 
.. See 33 U. S. C., ch. 5 • 
.. See 33 U. S. C., ch. 6. 
• See 33 u. S. C., eh. 8. 
• See 33 U. S. C., eh. 7. 
• Act of May 14, 1908, I 6, 35 Stat. 160, 162, as amended, 33 U. S. C. 761. 
• Act of March 4, 1915, I 7, 38 Stat. 1049, 1053, as amended, 33 U. S. C. 471. 

But such authority is vested in the Commandant of the Coast Guard as to 
portions of the St. Marys River. Act of March 6, 1896, §§ 1-3, 29 Stat. 54, 
M-55, as amended, 33 U. S. C. 474. 

• Act of September 15, 1922, 42 Stat. 844, as amended, 33 U. S. 0. 472. 
• Act of August 22, 1912, 37 Stat. 328, 341, 33 U. S. C. 475. 
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not specifically delegated by law to some other executive de
parbnent." • He is also expressly empowered to make naviga
tion rules in the case of the South and Southwest Passes of the 
Mississippi River.• Furthermore, he has general authority to 
prescribe regulations for the u..~ and navigation of navigable 
waters endangered or likely to be endangered by target prao
tice, areas occupied by accessories pertaining to seacoast forti
fications, or areas occupied by any plant engaged in the execu
tion of public navigation improvement. • 

In connection with tnmsportation of explosives by water, 
Congress has prescribed laws and has empowered the Com
mandant of the Coast Guard, tbe Secretary of the Anny and 
the lnt.en!tate Commerce Commi$ion to mrue certain rules 
relating thereto.• 

R.Ecui.ATION OF WATER CARRIERS. While Congress has thus 
for many years made extensive provisions for rules governing 
navigation, detailed regulation of water carriers themselves is 
a relatively recent development. Under the original1887 In
terstate Commerce Act, jurisdiction over water carriers was 
confined to water service rendered under a common agreement 
with railroads and was lacgely limited to rate matters. • Some 
additional jurisdiction over portrto-port rates was conferred 
by the Panama Canal Act of 1912. • In 1916 and in 1933, 
limited authority over domestic water transportation was 
vested in the United States Shipping Board and was later 
transferred to the United States :Maritime Commission. • 

In 1940, however, Congress enacted legislation for the regu
lation of water carriers which bears a general similarity to the 
regulatory scheme for rail and motor carriers. In so doing, 
it conferred upon the Interstate Commerce Commission, with 
specified exceptions, jurisdiction over water carriers engaged 

• Ad: of August 18. 18M. I 4. 28 Stat. 338. 362. as amended, 33 U. S. C. L 
-Ad: of llardt 3.1909.1 5. 35 Stat. 815, 817.33 u. s. c.%.. 
• Ad: of J"u17 9.1918, 11. 40 Stat. M5, 892. 33 U. 8. C. 3. 
·See46 u.s. c.. dL 7; 33 u.s. c. 3; 18 u.s. c. 3&1. 
• Ad: of l'ebi'U&l'7 4. 1887. 24 Stat. 379. 
• Ad: of August 2i. 1912. I 11. 37 Stat. 560, 568, as amended. 4.9 U. 8. C. 

I (11). 
• Ad: of September f. 1.916. 39 Stat. '128, as ammded. 48 U. 8. C. lin d 

.,q. See 48 U. 8. C. ~note following. 
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in transportation in interstate or foreign commerce, extend
ing to their rates, service, intercarrier relations, and ancil
lary matters.• At the same time, Congress pronounced a na.
tional transportation policy to govern the administration and 
enforcement of the Interstate Commerce Act as it applies to 
all carriers. It is: 31 

' • 

to provide for fair and impartial regulation of all modes 
of transportation subject to the provisions of this Act, 
so administered as to recognize and preserve the inherent 
advantages of each; to promote safe, adequate, econom-: 
ical, and efficient service and foster sound economic con
ditions in transportation and among the several carriers; 
to encourage the establishment and maintenance. of 
reasonable charges for transportation services, without 
unjust discriminations, undue preferences or advan
tages, or unfair or destructive competitive practices; to 
cooperate with the several States and the duly a.uthor..: 
ized officials thereof; and to encourage fair wages and 
equitable working conditions; all to the end of devel
oping, coordinating, and preserving a national transpor
tation system ·by water, highway, and rail, as well as 
other means, adequate to meet the needs of the com
merce of the United States, of the Postal Service, and 
of the national defense. All of the provisions of this 
Act shall be administered and enforced with a view to 
carrying out the above declaration of policy. ----

.Act of September 18, 1940, 11, 54 Stat. 898, 929, 49 U. S. C. 901 et seq. 
Variation in some of the regulatory provisions depends upon whether the. 
water earrier is a common or contract carrier. The Act defines a "common 
carrier by water" as "any person which holds itself out to the general public 
to engage in the transportation by water in interstate or foreign commerce 
of passengers or property or any class or classes thereof for compensation 
• • • ;" and a "contract carrier by water" as any other person "which, 
under Individual contracts or agreements, engage£ in the transportation 
• • • by water of passengers or property in interstate or foreign com
merce for compensation." § 302, 54 Stat. 930, 49 U; S. C. 902. The pres
ence of contract carriers in water and motor transportation and the di1fer
lng provisions for their regulation are a principal source of distinction 
between regulation provided for them and that regulation prescribed for 
railroad& 

.. 11, 54 Stat. 899, 49 U. S. C. 901 note preceding. 
911611--Gl-7 
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.RGta..-Rates of common ~ mu..--t be just, rea..~nah~ 
and nondiscrimin.a.UJr.• But differences in rates of a "lr&tel' 
eanier in respect of water transportation from those in effed 
by & rail eanier with respect to rail transportation" are ex
ptSly declared not to constitute unjust discrimination. • 
Water canien mu..o;t file and publish their rates, rules, and n-gu
la.Uons with the Coiillllission, and no changes therein may be 
made exoept after a specified notice.• The CommN:sion may 
suspend & new rate ..-hen filed and enter upon a hearing con
eeming its Ja..-fulness. • It may also investigate the lalrlulnes 
of established rates. • 

The Q>rnmission is empo..-ered to fix the "maximum or mini
~ or 'IIUlXimum and minimum" rate for & common carrier 
by water.• Also. it is authorized to require common eaniers 
by wafa' and earners by railroad to establish through routEs 
and joint rates, and to detennine just dmsions of such rate!.. • 
In the exercise of its rate authority, the Commission is required 
to give due consideration: • 

to the effect of rates upon the movement of traffic by the 
~ or carri.ers for which the rates are prescribed; to 
the need, in the publie interest, of adequate and efficient 
w&tel' tran.sportation service a.t the Jo..-est cost consistent 
with the furnio:;hing of such service; and to the need of 
revenues sufficient to enable water earriers, under hon
~economic-a~ and efficient management, to pronde 
such senire.. 

In the ease of contrad wafa' earriers, the Commission may 
fix & reasonable minimum rate, but not & maximum rate. • 

•s ~ M Stat. SM. e u s. c. sm. 
•IL 
•• 306. 5i Stat. ma. .. u. 8. c. 90IL 
• I:Kr.~ M Stat. 938. 49 U. 8. C. 900. 
•1 ~ M Stat. 939. 49 U. 8. C. 907. 
•1 ~d. M Stat. 9S7. t9 U. 8. C. 900. 
•1300. M StaL 9S7. 49 U S. C. 907 aDd Ad: ol Febraa.r7 4, 1581. II. 2-1 

BtaL 379. ~as •....ted, 49 U. 8. C. &. 
•1 ~f. M Stat. 938. 49 U S. C. 907 • 
•• 30711. 5I Stat. 939. • u. 8. c. SIO'l.. 
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Moreover, in connection with competition between water and 
rail carriers, it should be noted that it is unlawful for any com
mon carrier by railroad or water:* 

to charge or receive any greater compensation in the 
aggregate for the transportation of passengers, or of like 
kind of property, for a shorter than for a longer distance 
over the same line or route in the same direction, the 
shorter being included within the longer distance, or to 
charge any greater compensation as a through rate than 
the aggregate of the intermediate rates • • •. 

The exceptions to this requirement allowed in special cases 
"shall not permit the establishment of any charge to or from the 
more distant point that is not reasonably compensatory for the 
service performed; and no such authorization shall be granted 
on account of merely potential water competition not actually 
in existence." 45 Whenever a carrier by railroad shall in com
petition with a water route reduce its rate to or from competitive 
points, it ~hall not be permitted to increase such rates unless 
after hearing the Commission finds the proposed increase rests 
upon changed conditions "other than the elimination of water 
competition." • 

Obligation to Serve.-It is the duty of every common car
rier by water, with respect to transportation subject to the Act 
which it undertakes or holds itseH out to perform, or which it 
is required by the Act to perform, "to provide and furnish such 
transportation upon reasonable request."~,. By its nature, of 
course, contract carrier service involves no similar requirement. 

Certificates.-By means of its authority to grant certifi
cates, the Commi8!3ion controls, with some exceptions, entry 
into and exit from the business of common-carrier transporta
tion by water. No common carrier by water may engage in 
transportation subject to the Act without a "certificate of public 

• Act of February 4, 1887, 1 4, 24 Stat. 379, 380, as amended by the Act of 
.June 18, 1910, 18,36 Stat. 539, 547, as amended. 49 U.S. C. 4(1). 

•l6(a), 54 Stat. 904,49 U.S. C. 4(1). 
• Act of February 28, 1920, I 406, 41 Stat. 456, ~. as amended, 49 U. S. C. 

4(2). 
"' 1305, 54 Stat. 934, 49 U. S. C. 905. 



82 

convenience and necessity" issued by the Commission. • Broad 
discretion is vested in the Commission by the Act's requirement 
that a certificate shall issue to an applicant only upon a Com
mission finding that the proposed service "is or will be required 
by the present or future public convenience and necesnty." • 

While a certificate must specify the route over which a carrier 
may operate and while the Commission may attach reasonable 
conditions to the exercise of the privileges granted by a certifi
cate, it is expressly provided that no limitations shall restrict 
the carrier's right to add to ita equipment, facilities, or service 
within the scope of such certificate, or its right: • 

to extend its services over uncompleted portions of wata'
way projects now or hereafter authorized by Congre:s, 
over the completed portions of which it already operates, 
as soon as such uncompleted portions are open for navi
gation. 

In the case of contract carriers, the Commission has similar 
authority tbrough its power to grant permit&. • 

Intercarrier Relations.-=-Reference has already ·been made 
to the provision for establishment of through routes and joint 
rates. Also noteworthy in this connection is a 1948 amend
ment placing responsibility on the Commission to approve cr 
disapprove agreements between two or more caniers relating 
to rates and certain other matters; parties to an approved 
agreement are relieved from the operation of the antitrust 
laws as to the making and carrying out of such agreement. • 

Likewise, extensive provisions cover combinations and con
solidations of carriers, and other means of acquisition of con
trot• These provisions include a prohibition against owner
ship or control by a railroad of any common canier by water 
operating through the Panama Canal or elsewhere, with which 
it does or may compete, provision being made for exceptions 
other than in the case of a Panama Canal c&ITier .. 

•1309a, M Stat. 9U, 49 U. S. C. 900. 
•1300e. M Stat. 9!2, 49 U. S. C. 900. 
•t 309d. M Stat. 942. 49 U. S. C. 900. 
• I 309t. 54 Stat. 9i2. 49 u. s. c. 900. 
• Ad: of J"uoe 17.l.M8, 62 Stat. 472. as amended, 49 U.S. C. 5b (Supp. W). 
• Ad: of l'ebruar7 4. 1887. I 5, 24 Stat. 37'9. 380. as amended. 4i U. S. c. 5. 
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Ancillary Matters.-Other provisions include those relat
ing to accounts, records and reports by carriers; and investiga
tion, enforcement, and procedures. M 

Exemptions.-A number of exemptions from the Act are 
specified, principal among which are those for the transpor-
tation of commodities in bulk. • · 

WATER TERMINAUJ.-In 1918, Congress directed the_Chief of 
Engineers to submit special reports on terminal and transfer 
facilities and to indicate in his Annual Reports the charscter 
of such facilities existing on every harbor or waterway under 
maintenance or improvement by the United States, with a 
statement as to their adequacy for existing commerce.• The 
following year Congre~ declared its policy that water termi
nals are essential at all cities and towns located upon harbors 
or navigable waterways, and that "at least one public terminal 
should exist, constructed, owned and regulated by the munici
pality, or other public agency of the State and open to use of 
all on equal terms." 17 This policy respecting water terminals 
thus aids federal navigation improvement of rivers and harbors 
under statutes which we shall later examine.• 

Moreover, Con~ has also provided that if the public 
interest would not seriously suffer by delay, the Secretary of 
the Army • may withhold moneys appropriated for further 
improvement of existing projects unless there are adequate 
water terminals or assurances that they will be provided. • 

INLAND WATERWAYs CoRPORATION.-After almost 100 years 
of federal improvement of navigable waterways for commercial 
use by others,• in 1918 the Federal Government itself began 
a limited commercial operation of boats and facilities on inland 
waterways. After the President had taken over transportation 

• See 49 u. 8. 0.13, 14, 16. 20. 
•1300. 54 Stat. 931. 49 U.S. C. 900. 
• Act of .luJY 18, 1918, I 7. 40 Stat. 904, 9U. 33 U. 8. C. 550; see also 

Act of .1une 5. 1m. I 8, 41 Stat. 988, 992. as amended. 46 u. s. c. 867~ .. 
• Act of March 2. 1919. 11. 40 Stat. 1275, 1286, 33 U. S. C. 55L 
• See tfl/ra, pp. 87-112. 
• The Department of the Army and its Secretary will be referred to 

bereatter. excepting in quotations, by their present o11icial titles. 
• Act of Karch 2. 1919. 11. 40 Stat. 1275, 1286. 
• See iafrtJ, pp. 88-00. 



" systems during the first World War, Congress enacted the Fed-
eral Control Act, enabling federal acquisition of boats, barges, 
tugs, and other transportation facilities and operation of a barge 
line on the Mississippi and Warrior Rivers. •• 
· In 1920, operation of the barge line was transferred to the 

Secretary of the Army.83 This statute declared the policy of 
Congress:" 

to promote, encourage, and develop water transporta
tion, service, and facilities in connection with the com
merce of the United States, and to foster and preserve 
in full vigor both rail and water transportation. 

With the express object of promoting, encouraging, and de
veloping inland waterway transportation facilities, Congress 
made it the duty of the Secretary of the Army, from whom it 
was transferred in 1939 to the Secretary of Commerce: 1111 

to investigate the appropriate types of boats suitable 
for different classes of such waterways; to investigate 
the subject of water terminals, both for inland water
way traffic and for through traffic by water and rail, 
including the necessary docks, warehouses, apparatus, 
equipment, and appliances in connection therewith, 
and also railroad spurs, and switches connecting with 
such terminals, with a view to devising the types most 
appropriate for different locations, and for the more ex
peditious and economical transfer or interchange of 
passengers or property between carriers by water and 
carriers by rail; to advise with communities, cities, and 
towns regarding the appropriate location of such tenni

. nals, and to cooperate with them in the preparation of 
plans for suitable terminal facilities; to investigate the 
existing status of water transportation upon the differ
ent inland waterways of the country, with a view to 
determining whether such waterways are being utilized 

• Act of March 21, 1918, § 6, 40 Stat. 451, 454. 
• Act of February 28, 1920, §201(a), 41 Stat. 456, 458, see 49 U. S. C. 

141-142, and notes following. 
•1 500, 41 Stat. 499, as amended, 49 U. S. C. 142. 
•1t1. and see 49 U.S. C.142 note following. 



85 

to the extent of their capacity, and to what extent they 
are meeting the demands of traffic, and whether the 
water caniers utilizing such waterways are interchang
ing traffic with the railroads; and to inveStigate any 
othel" matter that may tend to promote and encourage 
inland water transportation. 

In 1924, Congress created the Inland Waterways Corpora
tion to carry out the policies it had enunciated in the 1920 
legislation. • This action was declared to be for the pur
pose of: • 

carrying on the operations of the Govel'nment-owned 
inland, canal, and coastwise waterways system to the 
point where the system can be transferred to private 
operation to the best advalitage of the Govern
ment • • •. 

To date, such transfer has not been accomplished. 
The Corporation operates boats and terminal facilities on 

the Mississippi, Warrior, Dlinois, and Missouri Rivers.• Also, 
Congress directed that, when the improvement of any ~butary 
or connecting waterway of the :Mississippi River, not including 
the Ohio River, shall have been completed or advanced to the 
point where within two years thereafter a sufficient and de
pendable channel for safe operation of suitable barges and tow-:
boats will have been substantially completed; and when the 
. Chief of Engineers shall certify that fact to the Secretary of 
Commerce, the latter shall cause a survey to be made for the 
purpose of ascertaining the amount of traffic, the teiminai fa
cilities, and the through routes and joint tariff arrangements 
with connecting carriers, that are or will within such years 
be probably available on such tributary or connecting water.;. 
way.• Mter completion of the survey, and a finding by the 
Secretary of Commerce that water transportation can success-

• Act of June 3, 1921. 43 Stat. 360, as amended. 49 U. S. C. 151 e1 aeq. 
• 11, 43 Stat. 360, as amended. 49 U. S. c. 151. 
• UNIDD STATES ~ OiiG.&.lnu.TIOlf IIA.lro.u._ 1950-19a""l, p. 253 

(1950). 

•13, 43 Stat. 361,49 U.S. C.153(b). 
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fully be operated in the public interest, the Secretary of Com
merce may extend the service of the Corporation to such 
tributary or connecting waterway as soon as suitable facilities 
are available.7• 

Congress expressly declared its policy to continue the service 
or the Corporation until: ( 1) completion or navigable channels, 
as authorized by Congress, adequate for reasonably dependable 
and regular transportation service in the rivers where the Cor
poration operates; (2) provision or terminal facilities reason
ably adequate for joint rail and water service; (3) publication 
and filing of such joint tariffs with rail carriers as to make 
available joint rail and water transportation upon fair terms 
to both rail and water carriers; and (4) private entities engage 
or are ready and willing to engage in common-carrier service.11 

In providing for the sale or lease or the facilities of the Cor
poration after the foregoing conditions have been satisfied, 
Congress specified that they should not be sold or leased (1) 
to a carrier by rail or anyone connected with such carrier, or 
(2) to anyone not giving satisfactory assurance that the facili
ties will be continued in common-carrier service substantially 
like thai rendered by the Corporation, or (3) until the same 
have been appraised and the fair value thereof ascertained by 
the Interstate Commerce Commission and reported to the Presi
dent, and the sale· or lease thereof has been approved by the 
President.n 

The 1939 Reorganization Plan No. II transferred the Inland 
Waterways Corporation to the Department of Commerce where 
it functions under the supervision and direction of the Secre
tary • .,. 

' , STATISTics.-Congress has made provision respecting certain 
relevant statistical information. The collection of statistics 
on water-borne domestic commerce and their publication in 
Annual Reports of the Chief of Engineers is governed by vari-

•Ill. 
•13. 43 Stat. 361. as amended, 49 U. S. C.153(c). 
•13. 43 Stat. 361. as amended, 49 u.S. C.153(d). 
• Beorganization Plan No. 2, 1 6, effective .July 1. 1939, 53 Stat. 1431, 

5 U. S. C. 1.33t note following. 
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ous laws enacted since 1866." In 1891, Congress required that, 
with respect to vessels arriving at or departing from localities 
where navigation improvements are carried on, there be fur
nished a. "comprehensive statement" of vessels, passengers, 
freight and tonnage.'11 This requirement was implement~d in 
1922 when the Secretary of the Army was authorized to specify 
the scope of such statements.'• 

In the collection of such statistics, Congress in 1912 required 
the Army Engineers to adopt a uniform system of classification 
for freight, and upon rivers and inland waterways to collate 
ton-mileage statistics as far as practicable." 

Improvement of Navigable Waters 

In the early decades of our national history, improvement of 
waterways was undertaken by states and private companies.TB 
For example, construction of the Erie Canal by the State of 
New York was commenced in 1817 and completed in 1825.79 

We have already noted instances where the Federal Govern
ment aided and encouraged development by states and private 
companies.80 Such instances included grants of public lands 
for specific projects and for river improvement generally, and 
federal purchase of stock in canal companies. 

But the responsibilities which have been assumed by the Fed
eral Government for the protection and promotion of commerce 

"Act of June 23, 1866, § 4, 14 Stat. 70, 74; Act of June 13, .1902, t 14, 32 
Stat. 331, 376. Under the provisions of the Federal Reports Act of 1942, 
the Corps of Engineers is the sole federal agency to collect, compile and 
publish data on domestic water-borne commerce. Act of December 24, 1942, 
§ 3, 56 Stat. 1078, 5 U. S.C. l39-139f; see RHB Form No.1, Budget No. 
49-R 268.2 and RHB Form No. 1b, Budget No. 49-R 302.1. A like function 
as to foreign commerce is similarly assigned to the Bureau of the Census. 
See Department of Commerce Form No. 7525V, Budget No. 41-R 397.2; 
Customs Form No. 7501, Budget No. 48-R 217.1. 

• Act of February 21, 1891, §1, 26 Stat. 766, 33 U. S. C. 554. 
n Act of September 22, 1922, § 11, 42 Stat. 1038, 1043, 33 U. S. C. 555. 
"Act of July 25, 1912, §1, 37 Stat. 201, 223, 33 U. S. C. 553. 
• See Pum.Io AIDs TO TRANSPOBTATIOl'l', Federal Coordinator of Transpor

tation, voL III, p, 10 (1939). 
•Ibid. 
• See npro, pp. 75--76. 
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on inland waters were a logical and largely unavoidable conse
quence of our geography and system of government. The eco
nomic confusion in business relations during the period im
mediately prior to establishment of the Constitution brought 
the colonies within the shadow of commercial destruction.111 

One sequel, as already indicated, was the constitutional dele
gation to Congress of the exclusive power to regulate interstate 
commerce.112 Another was the constitutional insurance against 
imposition by the states of oppressive tariffs and embargoes.81 

These developments, coupled with our westward growth, ac
centuated demands for federal navigation improvements." 

Even before the Supreme Court's historic opinion in Gibbons 
v. Ogden,• Congress in 1820 appropriated funds for a survey of 
certain tributaries to the Mississippi and of portions of the Ohio 
and Mississippi Rivers.88 And in 1824 came congressional 
authorization for a survey of such roads and canals as the Presi
dent might deem of national importance, together with an ap
propriation for removal of obstructions from the Mississippi 
and Ohio Rivers.87 In the same year, President Monroe recom
mended a plan for connecting various parts of the country by a 
network of roads, canals, and improved rivers.88 

11 3 Channing, HlsTOBY OF THE UNITED STATES, ch. 15 (1912); Fiske, THE 
CBrriCAL PEBIOD OF AKEBICAN Hl:STOBY, ch. 4 (1888); Nevins, THE A:uEBICAN 
STATES DUBING AND AFTER THE REvOLUTION, pp. 555-568 (1924) ; Warren, THE 
MAKING OF THE CoNSTITUTION, pp. 85--88 (1928). 

11 See supra, pp. 8-29. 
11 "No State shall, without the Consent of the Congress, lay any Imposts or 

Duties on Imports or Exports, except what may be absolutely necessary for 
executing it's inspection Laws: and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the 
Revision and Controul of the Congress." U. S. CoNsT., Art I, § 10, cl. 2. 

11 See supra n. 19, p. 9. 
· • 9 Wheat. 1 (U. S. 1824). See supra, pp. ~10. 
• Act of April 14, 1820, 3 Stat. 562, 563. The report on this work by the 

Board of Engineers was communicated to Congress in 1823 by President 
Monroe. 2 Richardson, MEssAGES AND P APEBS or THE PBEsiDENTS, 199 
(1896); 2 Alo:Ju:CAN STATE PAPEBS; CoMHEBCE & NAVIGATION, pp. 740--746 
(1834). 

• Act of May 24, 1824, 4 Stat. 32. 
11 2 AKEBICAN STATE P.APEBS; Mn:.rrABY AFFAIRS, pp. 698-701 (1824); 2 

Richardson, op. cit., supra, n. 86, at pp. 255, 257. 
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;rp 1828 and 1846, Congress made land grants to Alabama, 
Iowa, and Wisconsin to promote river improvement.88 But no 
substantial improvements resulted, and the demand for federal 
undertaking of improvement of waterways continued.90 In 
1850, President Fillmore took the position that unless Congress 
directly undertook waterway improvements, they could not be 
accomplished at all.91 In the latter part of the century Con
gress appropriated funds for improving or completing private 
developments, provided the owners relinquished their rights to 
charge tolls.92 

• 

Also, it authorized the acquisition of state and privately 
owned canals and navigation works by donation,98 condemna
tion, N and by purchase.95 In addition and despite an apparent 
hesitancy to undertake sole responsibility and despite rapid 
rail expansion, Congress by 1882 had appropriated over one 
hundred million dollars for rivers and harbors.118 

In total, Congress has now enacted many hundreds of laws 

• Act of May 23, 1828, 4 Stat. 290, amended by Act of April 24, 1830, 
4 Stat. 397; Act of February 12, 1831, 4 Stat. 441; Act of July 16, 1832, 4 
Stat. 604; Act of June ~. 1836, 5 Stat. 57 (Alabama); Act of August 8, 
1846, 9 Stat. 77 (Iowa); id., p. 83 (Wisconsin). See Hibbard, A HisTORY 
OF THE Pul!UC LAND POLICIES, pp. 240-241 {1924). 

10 Sen. Doc. No. 137, 27th Cong., 3d sess. (1843). See also Sen. Doc. No. '12, 
21st Cong., 2d sess. (1831). 

01 5 Richardson, MESSAGES AND PAPERS OF THE PREsiDENTS, 90 {1896). 
• Act of March 3, 1879,20 Stat. 363, 371 (Aransas Pass and Bay, Texas); 

Act of August 2, 1882, 22 Stat. 191, 199 (Little Kanawha River); Act of 
July 5,1884,23 Stat.133,135 (Galveston Bay, Texas); Act of June 13,1902, 
32 Stat. 331,349 (St. Lawrence River). 

• Act of June 14,1880,21 Stat.180,189 (St. Marys FalJs Canal, Michigan); 
Act of August 5, 1886,24 Stat. 310,324 (Muskingum River Improvements). 

"Act of June 3, 1896, 29 Stat. 202, 217 (Monongahela River Improve
ments). 

• Act of July 25, 1912,37 Stat. 201,206 (Chesapeake and Albemarle Canal) ; 
Act of August 8, 1917, 40 Stat. 250, 262 (Cape Cod Canal); Act of March 2, 
1919,40 Stat.1275,1277 (Chesapeake and Delaware Canal); Act of March 3, 
1925, 43 Stat. 1186 (Lake Drummond or Dismal Swamp Canal). 

• APPIIOPIUATIONS AND Exi'ENDITU'BES FOB RIVEBS AND IIA!mo'BB, H. Exec. Doc. 
No. 64, 48 Cong., 1st sess., p. 285 (1884); Ambler, A HISTORY OF T'BANSPOB
TATION IN THE OHIO VALLEY, pp. 185-209 {1932); Clowes, SHIPWAYS TO THE 

SEA, p. 31 (1929), TIU.NSPOBTATION IN THE MISSISSIPPI AND OHIO VA.I.LE'I"S, 
Corps of Engineers, U. S. Army, and Bureau of Operations, United States 
Shipping Board, pp.170-172 (1929). 
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to improve and protect navigable waters in the interests of 
navigation!' With few exceptions, it has employed its 
commerce and spending powers in the enactment of these laws. 
And as we shall shortly see, their administration has been as
signed largely to the Army Engineers. By June 30, 1949, 
total expenditures on improvement and maintenance of rivers 
and harbors had exceeded $3,461,000,000.98 Total expendi
tures during the fiscal year ending June 30, 1949, exceeded 
$160,000,000, approximately 50% more than the total amount 
spent during all the years prior to 1S'82.89 Additional amounts 
have been allocated to navigation at reclamation projects.100 

CoRPs OF ENGINEERS, U.S. ARMY.-From the beginning, fed
eral responsibility for navigation improvement of rivers and 
harbors has been the duty of the Army Engineers almost ex
clusively.101 In 1824, Congress authorized the President to 
cause surveys, plans, and estimates to be made of such "roads
and "canals as he may deem of national importance, in a com
mercial or military point of view, or necessary for the trans
portation of the public mail;" and to that end, to employ two 
or more skillful civil engineers and "officers of the corps of 
engineers." 102 This authority to employ civil engineers was 

• For the most part, the laws hereafter surveyed in this section appear 
in three published volumes of LAws OJr THE UNITED STATES, IUPBOVEKENT OP 

BivEBs AND HABBoBB, covering the years 1790 to 1939 and totalling 2620 
pages; Volume 1 (H. Doc. No. 1491, 62d Cong., 3d sess., 1913) from 1790 to 
1896; Volume 2 (H. Doc. No. 1491, 62d Cong., 3d sess., 1913) from 1897 to 
1913; Volume 3 (H. Doc. No. 379, 76th Cong., 1st sess., 1939) from 1913 to 1939. 
An index to these laws is contained in a separate volume (H. Doc. No. 379, 
76th Cong., 1st sess.,1939). Subsequent laws are now being compiled by the· 
Army Engineers. See Act of June 30,1948, § 106, 62 Stat. 1171, 1174. 

• ANNUAL REPoRT OJ' THE CHIEF OF ENGINEmS, U. S • .ABKY, p. 23 (1949). 
•1a. p. 20. .. 
100 See infra, p. 240. • ' 
• Hereafter, the Corps of Engineers, U. S. Army, will be referred to as 

the "Army Engineers." 
For the participation of Mississippi River Commission, see infra, p. 98; 

the California Debris Commission, see intra, pp. 11~ 120; the International 
Joint Commission, see intra, pp. 121-122; the International Boundary and 
Water Commission, see infra, pp. 122-123; the Tennessee Valley Authority, 
see infra, pp. 484-486; the Bureau of Reclamation, see infra, p. 240. 

• Act of April 30, 1824, 4 Stat. 22. 

.. ' 
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later repealed..... But the service of the Army Engineers con
tinued without interruption.,_ From 1852 to 1892, congres
si(mal appropriations for specific projects provided that funds 
be expended under the superintendence of the Secretary of the 
Army, who assigned the work to the Army Engineers. llli Like 
appropriations for specific projects between 1892 and 1922 pro
vided that the moneys be expended under the direction of the 
-Secretary and supervision of the Chief of Engineers.- From 
1922 to tbe present time, each River and Harbor Act has · 
authorized various projects and has provided that tbey shall 
be prosecuted under the direction of the Secretary and super
vision of tbe Chief of Engineers.-

In addition to those periodic grants of authority, Congress 
. provided generally in 1935 that investigations and improve-
• ments of rivers, harbors, and other waterways shall be under 

the jurisdiction of, and shall be prosecuted by, the Department 
of the Army under the direction of its Secretary and super.; 
vision of the Chief of Engineers.•• 

Plw>ABING FOR PBOJECTS.-Congress has enacted many laws · 
significantly affecting preparations for navigation improve
ments pro....o:;ecuted by the Army Engineers. 

Examinations and SUTveys.-Since 1892, it has provided 
that no preliminary examination or survey for new work 

• Act of .luly 5. 1838, I 6, 5 Stat. 256, 257. 
- SaVICII: M:ONOG&APIIB Olr '!'IlK UIODD 8TA!'II!:a ~. No. 27, OniC& 

or Tmr: CliiEr or ENGINEERS, Institute for Government Research, p. 5 e1 ~~eq. 
(1923). 

• See, e. , .. Act of August 30. 1852, 10 Stat. 56; Par. 1, Regulations ba 
Relation to River and Harbor Improvements. September 10, 1852, filed in 
Dlx:unoliS, Olmas AND Bmul.&noiJS, WAll Onu:z. No. 3. from .luly 6, 1M4, 
to -, National ArehiTes. which divided the work between the Corps of 
Engineers and the then eDsting Corps of Topographical Engineers, both 
u. B. Army. 

HeJoeatter in this Chapter, the designation, atfu! SecretarJ',• will refer to 
the 8ecreblr7 of the Army. 

• See. e.,., Act of .luly 13.1892, 11,27 Stat. 88. 
• See. e. ,., Act of September 2%. 1922, 42 Stat. 1008. 
• Act of August 30, 1005. 11,48 Stat. 1028, 33 U. B. 0. MO. 
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shall be made unless authorized by law.1011 General congres
sional practice has long been to authorize examinations and 
surveys in omnibus "River and Harbor Acts," almost 100 of 
which have been enacted since the first in 1826.uo If pre
liminary examination shows a proposed improvement not 
advisable, no further action may be taken unless directed by 
Congress; if favorable, the Secretary has discretion to cause 
a survey to be made and the cost and advisability reported 
to Congress. Ill After a regular or formal report on an examina
tion or survey is submitted, no supplemental or additional re
port may be made unless authorized by law.111 

In connection with the foregoing restrictions, however, note 
should be made of an important general authorization resulting 
in the so-called 308 Reports.113 In 1925, Congress directed 
the Secretary, through the Army Engineers, and the Federal 
Power Commission jointly to prepare and submit an estimate 
of the cost of making examinations and surveys of those 
navigable streams and their tributaries where power develop
ment appears feasible and practicable, with a view to the 

• formulation of general plans for improvement of navigation 
and the prosecution of such improvement in combination with 
efficient development of potential water power, control of floods, 

-Act of July 13, 1892, 1 8, 2:1 Stat. 88, 116. All River and Harbor Acts 
regularly contain this provision. See, e. g., Act of May 17,1950, 64 Stat. 163, 
-. In addition, appropriation acts prohibit expenditure of appropriated 
funds for examinations and surveys not authorized by law. See, e: g., Act 
of September 6, 1950, 64 Stat. 595, -. Whenever permission for construc
tion of dams is granted or under consideration by Congress, such surveys 
and investigations of the affected streams may be made as are necessary 
tD secure conformity with "rational plans" for improvement of the streams 
for navigation. Act of June 25, 1910, I 3, 36 Stat. 630, 668, 33 U. S. C. 546. 

.. See, e. g., Act of May 20, 1826, 4 Stat. 175; Act of May 17, 1950, 64 Stat. 
163,-. * 

:as Act of March 4, 1913, 37 Stat. 801, 825-826, 33 U. S. C. 545. 
111 Act of September 22, 1922, 1 12, 42 Stat. 1038, 1043. This limitaton bas 

been repeated in all subsequent River and Harbor Acts. See, e. g., Act of 
May 17, 1950, 64 Stat. 163, -. Similar restrictions were included in earlier 
statutes. See, e. g., Act of June 5, 1920, I 2, 41 Stat. 1009, 1010. 

111 This designation arises from the fact that cost estimates of the surveys 
were published in H. Doc. No. 308, 69th Cong.,lst sess. (1926). 
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and the needs of irrigation.m The 1927 River and Harbor Act 
authorized prosecution of these extensive surveys by the Army 
Engineers alone.115 ·And in 1935, Congress directed that such 
surveys be supplemented by "such additional study or investi
gation as the Chief of Engineers finds necessary to take into 

I 

account important changes in economic factors as they occur, 
and additional stream-flow records, or other factual data.11118 

By June 30, 1949, these authorizations had resulted in surveys 
of 191 streams.117 With approximately 97% of the task com
pleted, reports on the remaining streams were then well 
advanced toward conclusion.118 

Congress has stipulated a number of general requirements 
respecting the conduct of examinations and surveys and the 
composition of reports thereon. Thus, reports on preliminary 
examinations and surveys, containing plans and estimates, 
must include a statement as to the rate at which the work 
should be prosecuted; and in addition to full information re
garding present and prospective commercial importance of 
the project and the probable benefit to commerce, each report 
must contain certain data respecting the existence of and need 
for private and public terminal and transfer facilities, the de- • 
velopment and utilization of water power for industrial and 
commercial purposes, and other related subjects, provided that 
"consideration shall be given only to their bearing upon the 
improvement of navigation/1 to the possibility and desira
bility of their coordination with navigation improvements "to 
lessen the cost', of such improvements, and to their relation 
to the development and regulation of commerce.119 

Another general requirement is that every report on a pre
liminary examination and survey concerning a proposed im
provement of the entrance at the mouth of any river or inlet 
shall also contain information concerning the configuration of 

ua Act of March 3, 1925, § 3, 43 Stat. 1186, 1190. The Colorado River wa~ 
excepted. Id.. 

01 Act of January 21, 1927, § 1, 44 Stat.1010,1015. 
01 Act of August 30, 1935, I 6, 49 Stat. 1028, 1048. 
Ill ANNUAL REPORT OF THE CHIEF OF ENGINEERS, U.S. Alncr, p. 2647 {1949) • 
... Ibid. 
01 Act of March 4, 1913, I 3, 37 Stat. 801, 825, 38 U. S. C. 545. 
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the shore line and the probable effect thereon likely to result 
from the improvement, having particular reference to "erosion 
and/or accretion" for a distance of not less than ten miles on 
either side of such entrance.120 

Each survey report must also contain a statement of special 
or local benefits which will accrue to localities affected by the 
proposed improvement and a statement of general or national 
benefits, with recommendations as to any local cooperation 
which should be required on account of such special or local 
benefits.lZl 

Likewise, every report submitting plans to Congress must 
specify the relationship between the proposed plans and plans, 
if any, submitted by the affected states; and if the use or con
trol of waters which rise in whole or in part west of the 
ninety-seventh meridian is involved, plans submitted by the 
Secretary of the Interior.1211 

Similarly, any report on a proposal under which waters would 
be impounded, diverted, or otherwise controlled, must include 
the reports and recommendations of the Secretary of the In
terior and of the state agency concerned with wildlife resources, 

' based on investigations of the possible damage to wildlife 
resources and means for avoiding such damage.123 

Possible use of dams as supports for highway bridges is 
another factor to be considered in preparation for projects. In 
1946, Congress authorized the controlling federal agencies to 
design and construct dams so that they will constitute and 
serve as suitable and adequate foundations to support public 
highway bridges, provided that the highway department of 
the state where the dam is to be located and the-United States 
Commissioner of Public Roads (1} certify that such bridge is 
economically desirable and needed as a link in the state or 
federal-aid highway system, (2) request such federal agency 
to design and construct the dam and bridge, and (3) agree to 

• Act of August 30, 1935 § 5, 49 Stat. 1028, 1048, 33 U. S. C. 546a. 
111 Act of J"une 5, 1920, 1 2, 41 Stat. 1009, 1010, 33 U. S. C. 547 • 
.. Act of March 2, 1945, § 1, 59 Stat. 10. Also made applicable in all subse

quent River and Harbor Acts. See also infra, pp. 96-97 • 
.. Act of August 14, 1946, § 2, 60 Stat. 1080, 16 U. S. C. 662. See also 

infra, pp. 329-330. • 
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reimburse such agency for additional cost incurred.IH Also, 
such federal agency having jurisdiction over the dam must 
design and construct the bridge and determine that it will be 
structurally feasible and will not interfere with the proper · 
functioning and operation of the dam. : 

In addition, the surveys of navigable streams shall include 
stream-flow measurements and other investigations of water
sheds necessary for planning and proper consideration of all 
uses of the stream affecting navigation.15 

Other Data.-A great variety of information is obviously 
necessary in connection with preparations for navigation im
provements. Reference will later be made to certain basic data 
available to the Army Engineers and regularly assembled by 
other agencies, such as the Coast and Geodetic Survey, the 
Geological Survey, and the Weather Bureau.128 Moreover, in 
addition to stipulating the inclusion of specified information in 
reports on examinations and surveys, already discussed, Con
gress has directed the Army Engineers to obtain other data. 
In 1871, it directed the Secretary to have water gauges estab
lished and daily observations made of the rise and fall of the 
Mississippi River and its tributaries.127 

It should also be noted that Congress has declared that, in 
the preparation of projects, channel depths referred to shall be 
understood to signify the depth at mean low-water in tidal 
waters tributary to the Atlantic and Gulf Coasts, and at mean 
lower low-water in tidal waters tributary to the Pacific Coast, 
and at mean depth for a continuous period of 15 days of the 
lowest water in the navigation season of any year in rivers and 
non tidal channels. 128 Likewise, channel dimensions specified 
shall be understood to admit of such increase at the entrances, 
bends, sidings, and turning places as may be necessary to allow 
of the free movement of boats.1211 

• Act of .July 29,1.946, 11, 60 Stat. '109, 23 U. S. a M. 
• Act of .Tune 25, 1910, I 3, 36 Stat. 630, 668, 33 U. S. C. 546. 
- See ,,.,,.., pp. 342-348. 
• R. S. I 5252, from Res. of February 21, 1871, No. 40, 16 Stat. 598, as 

amended, 33 u. s. a ... 
• Act of March 4, 1915, I 5. 38 Stat. 1049, 1053, 33 U. B. C. 562. 
•u • 

911611-Gl--8 
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Cooperation With Other Agencies.-In a 1944 declaration of 
policy, Congress stated that: 130 

In connection with the exercise of jurisdiction over the 
rivers of the Nation through the construction of works 
of improvement, for navigation or flood control, as herein 
authorized, it is hereby declared to be the policy of the 
Congress to recognize the interests and rights of the 
States in determining the development of the water-

. sheds within their borders and likewise their interests 
and rights in water utilization and control, as herein 
authorized to preserve and protect to the fullest possible 
extent established and potential uses, for all purposes, 
of the waters of the Nation's rivers; to facilitate the con
sideration of projects on a basis of comprehensive and 
coordinated development; and to limit the authoriza
tion and construction of navigation works to those in 
which a substantial benefit to navigation will be realized 
therefrom and which can be operated consistently with 
appropriate and economic use of the waters of such 

· rivers by other users . 

. To implement that policy, the Act requires that investiga- . 
tions forming the basis of plans for navigation improvements 
be so conducted as to give the "affected" states the information 
developed, with an opportunity for consultation, and, to the 
extent deemed practicable by the Chief of Engineers, opportu
nity to cooperate in the investigations. The Chief of Engi
neers is to maintain relations with the governor of the "af
fected" state or such official or agency as the governor may 
designate. "Affected" states include (1) those in which im
provements are proposed to be located, (2) those in whole or 
in part within the drainage basin involved and situated "in a 
state" lying wholly or in part "west of the ninety-eighth merid
ian," and (3) such of those east of that meridian as in the judg
ment of the Chief of Engineers will be substantially affected . 

.. Act of December 22, 1944, § 1, 58 Stat. 887, 888. This is the 1944 Flood 
Control Act. The same statement was repeated in the 1945 River and 
Harbor Act. Act of March 2, 1945, 59 Stat. 10. It has since been ·made 
applicable in each River and Harbor and Flood Control Act. 
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Plans, proposals, reports, and related investigations shall be 
made to the end of facilitating the coordination of plans for the 
construction and operation of proposed works with other plans . 
involving waters which would be used or controlled by such pro
posed works. ! · 

The Act also prescribes similar cooperation with the Secre
tary of the Interior where the investigations concern waters 
"arising west of the ninety-seventh meridian." 

A copy of the report of the Chief of Engineers must be trans
mitted to each "affected" state in every case and also to the 
Secretary of the Interior in the case of plans and proposals 
concerning the use or control of waters "which rise in whole or 
in part west of the ninety-seventh meridian." Ninety days are 
allowed for submission of the views and recommendations of·. 
the affected states and the Secretary of the Interior. There..: 
after, the proposed report, together with the submitted views· 
and recommendations, are to be transmitted to Congress by' 
the Secretary of the Army with his comments and recom
mendations. 

Another example of cooperation prescribed by statute con
cerns wildlife resources. With a view to preventing loss of or 
damage to such resources, consultation with the Fish and Wild
life Service of the Department of the Interior and with the 
state agency concerned with wildlife resources is required in 
every case where waters are authorized to be impounded, dir 
verted, or otherwise controlled.181 

Apart from any .requirement of statute, the Department of 
the Army participates with the Departments of Agriculture, 
Commerce, and the Interior, the Federal Power Commission, 
and the Federal Security Agency in the operations of the Fed
eral Inter-Agency River Basin Committee.182 More will be said 
later about this voluntary arrangement which seeks agency 
cooperation in preparation of reports on multiple-purpose 
projects and the correlation of results.188 

• Act of August 14, 1946, § 2, 60 Stat. 1080, 16 U. S. C. 662. See infra, 
pp. 329-330. 

• See intra, n. 198, p. 432. 
• See infra, pp. 431--433. 
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Mississippi River Commission.-Because its statutory re
sponsibilities relate primarily to the preparation of projects in 
_specified areas, it is appropriate to consider here the Missis
sippi River Commission.131 In creating the Commission in 
1879, Congress gave it the duty of making certain stirveys, ex
aminations, and investigations.131 It also has the duty to take 
into consideration and "mature" such plans and estimates "as 
will correct, permanently locate, and deepen the channel and 
protect the banks of the Mississippi River; improve and give 
safety and ease to the navigation thereof; prevent destructive 
floods; promote and facilitate commerce, trade, and the postal 
service." 1941 

With qualifications, the Commission's jurisdiction was later 
extended to a part of the Arkansas River; 137 the harbor at 
Vicksburg, Mississippi, and a part of the Ohio River; 138 and 
to the tributaries and outlets of the Mississippi River between 
Cairo, Illinois, and the Head of the Passes.139 Moreover, a 1917 
statute authorizes expenditure of funds for certain improve
ments in the case of watercourses connected with the Missis
sippi River to such extent as might be necessary tO exclude 
floodwaters from the upper limits of any delta basin, together 
with a part of the Ohio River.1~ 

""' In other respects, projects planned by the Commission today move for
ward as do other projects nnder the Obief of Engineers. See H. Doc. No. 
90, 70th Cong., 1st sess., pp. 33-34 (1927); Act of July 13, 1892, 27 Stat. 
88; Act of May 15, 1928, 45 Stat. 534; ANNUAL REI'oKl' OJ' THE CHID' OF 

ENGINEERS, U.S . .ABKY, pp. 2671-2714 (1949). For a brief history of a some
what similar but now nonexistent agency, the Missouri River Commission, 
see INDEX TO THE REPoRTS OJ' THE CHJEI' OJ' ENGINEERS, U. S . .ABllY, 1866--1912, 
VOL 1, p. 1040. 

• Act of J"une 28, 1879, 21 Stat. 37, as amended, 33 U. S. C. 647. By and 
with the advice and consent of the Senate, the President appoints the 
seven Commissioners: three fr.om the Army Engineers, one of whom the 
President designates as president of the Commission; one from the Coast and 

. Geodetic Survey; and three from civil life, two of whom must be civil 
engineers. § 2, 21 Stat. 37,33 U.S. C. 642. 

• § 4, 21 Stat. 37, 38, as amended, 33 U. S. C. 647 • 
... Act of J"uiy 27, 1916, § 1, 39 Stat. 391, 402, 33 U. S. 0. 648 • 
.. Act of July 27, 1916, § 1, 39 Stat. 391, 402, 33 U. S. C. 649 • 
.. Act of September 22, 1922, § 13, 42 Stat. 1038, 1047, 33 U. S. C. 651. 
-Act of March 1, 1917, § 1, 39 Stat. 948. Authorization for the use of 

certain other funds was provided by the Act of July 27, 1916, 11, 39 Stat. 391, 
402, 33 u. s. c. 650. 
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Board of Engineers for Rivers and Harbors.-In connec
tion with preparations for navigation improvements, an impor
tant function is performed by the Board of Engineers for Rivers 
and Harbors, the creation of which in the Office of the Chief o£ 
Engineers was authorized by Congress in 1902.u1 All reports 
on examinations and surveys and all projects or changes in 
projects for works of improvement are referred to the Board, 
consisting of seven engineer officers, for its consideration and 
recommendation.1u One of the purposes in providing for the 
Board was to insure greater uniformity in recommendations 
and reports.14a The Board submits to the Chief of Engineers 
its recommendations on the commencing or continuance of im
provements on which reports are required. 

In considering such works and projects, the Board is required 
to have in view the amount and character of commerce exist
ing or reasonably prospective which will be benefited by the· 
improvement; the relation of the ultimate cost, both as to con
struction and maintenance, to the public commercial interests 
involved; the public necessity for the work; and the propriety 
of its construction, continuance, or maintenance at the expense 
of the United States.14~ "Commerce" is defined to include the 
use of waterways by "seasonal passenger craft, yachts, house 

... Act of June 13, 1902, I 3, 32 Stat. 331, 372, as amended, 33 U. S. C. 541. 

... Originally composed of five engineer officers, the Board's membership 
was enlarged to seven by Congress in 1913 with a specification that a ma
jority shall be of rank not less than lieutenant colonel Act of March 4, 
1913, I 4, 37 Stat. 801,826,33 u.s. c. 541. 

••a Rep. No. 795, 57th Cong., 1st sess., p. 3 (1902). During debate in the 
House on the 1902 proposal, the Chairman of the Committee on Rivers and 
Harbors, Representative Burton, stated that. "It is true that to an extent we 
can decide upon these reports and recognize the different standards adopted, 
but it is very desirable that a uniform standard should be adopted by the 
Executive Department, and that a board of engineers, five in number, familiar 
with all the works in the country, should review them before they are sent 
to Congress." 35 CoNG. REO. 2913. 

The Chief of Engineers has stated that "The review is for the purpose 
of determining the economic and engineering justi1lcation of the projects 
reported upon." ANNUAL BEl'oBT OF THE ClnEr OJ' ENGINEEBS, U. S. A:&KY, 
p. 2649 ( 1949). 

"'Act of June 13, 1902, I 3, 32 Stat. 331, 372, 33 U. S. C. 541. 



100 

boats, fishing boats, motor boats, and other similar water craft, 
whether or not operated for hire." 141 

On request of the Committee on Public Works either of the 
Senate or of the House, the Board is required by statute to 
examine and review the report on any examination or survey 
made pursuant to law, and report thereon as in other cases.1441 

But the law expressly states that the Board may not e~tend the 
. scope of the project contemplated in the original report upon 
which its examination and review was requested, or in the pro
vision of law authorizing the original examination or survey.u' 
The word "scope" is not defined in the Act. 

- AUTHORIZATION OF J>ROJECTS.-Apparently to negate any in
ference that authorization of an examination or survey consti
tutes a project authorization, Congress in providing for such 

· examinations and surveys has for many years stipulated that 
"the Government shall not be deemed to have entered upon 
any project" until it shall have been adopted by law.148 General 
congressional practice for about one hundred years has been to 
authorize the prosecution of projects in omnibus "River and 
Harbor Acts," just as in the case of examinations and surveys.148 

General Limitations.-Certain limitations have been im- · 
posed in connection with the submission of reports and the 
authorization of projects under the jurisdiction of the Army 
Engineers. Congress has provided since 1892 that no project 
or estimate for new work shall be made unless authorized by 
law, just as in the case of examinations and surveys.150 With 
respect to the latter, beginning in 1922, Congress has included 
in each River and Harbor Act a prohibition against submission 
of supplemental or additional reports or estimates after sub-

... Act of February 10, 1932, 47 Stat. 42, 33 U. S. C. 541. 
•• Act of March 4, 1913, § 4, 37 Stat. 801, 826, 33 U. S. C. 542. 
'"'ltl. 
•• See, e. g., Act of July 3, 1930, § 2, 46 Stat. 918, 933. Earlier acts con

tained a like restriction contingent upon appropriation of funds for the 
project. See, e. g., Act of January 21, 1927, § 4, 44 Stat. 1010, 1016. 

... See aupra, n. 110, P. 92 . 

.. Act of July 13,1892, § 8, 27 Stat. 88, 116; Act of May 17, 1950, 64 Stat. 
163,-. 
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mission of regular or formal reports on any project or work, 
unless authorized by law.lfil 

Continuing Authorizations.-The apparent restrictive effect 
of these provisions is, however, subject to certain qualifications 
arising from legislation in the nature of continuing authoriza
tions. For example, in connection with a general grant of au-: 
thority for repair of navigation works, Congress provided that, 
whenever "entire reconstruction" of the work is essential to its 
efficient and economical operation and maintenance, certain 
"modifications in plan and location" may be made by the .Axmy 
Engineers where necessary to provide adequate facilities for 
existing navigation.152 Also, reference has been made to another 
such general authorization, the grant of certain authority to 
contruct bridges on dams.153 In addition, Congress has enacted 
a number of statutes permitting some discretion in the use of 
funds for specified types of work. All constitute authorizations. 
for projects, and excepting the first, all are continuing in nature. 
Each deviates from the general legislative practice of approv~ 
ing work on a project-by-project basis. 

Continuing Authorizations-Harbor Channels.-Each act 
appropriating funds -for the maintenance and improvement of 
river and harbor works since 1936 has contained a provision: 
empowering the Secretary, in his discretion and on recommen
dation of the Chief of Engineers based on recommendation by 
the River and Harbor Board in review of reports authorized by 
law, to expend sums necessary "for the maintenance of harbor 
channels provided by a State, municipality, or other public 
agency, outside of harbor lines and serving essential needs of 
general commerce and navigation." m 

Continuing Authorizations-Snag Removal.-Similarly, a 
general authorization enacted in 1945 permits the Secretary to 
allot not to exceed $300,000 from appropriations made for 
any one fiscal year for improvement of rivers and harbors, 
"for removing accumulated snags and other debris, and for 
protecting, clearing, and straightening channels in navigable 

111 Act of September 22, 1922, § 12, 42 Stat. 1038, 1043. 
• Act of July 5, 1884, § 4, 23 Stat. 133, 147, as amended, 33 U. S. 0. 5. 
• See IUfJt'a, pp. 94-95. 
• Act of May 15, 1936, § 1, 49 Stat. 1278, 1307. 
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harbors and navigable streams and tributaries thereof, when 
in the opinion of the Chief of Engineers such work is advis
able in the interests of navigation or flood control." 1u 

Continuing Authorizations-Drift Removal.-Another in
stance is the authorization for the Secretary of the Army to 
make direct allotments from appropriations for maintenance 
and improvement of existing river and harbor works or other 
available appropriations, "for the collection and removal of 
drift" in New York Harbor and its tributaries; 1141 Baltimore 
Harbor and tributaries;157 and Hampton Roads and harbors of 
Norfolk and Newport News, and their tributaries. us 

Continuing Authorizations-Highway, Railway, and Utility 
Repair.-Still another example is the 1946 authorization for 

• Act of March 2, 1945, § 3, 59 Stat. 10, 23, 33 U. S. C. 603a. This statute 
repealed a 1912 authorization giving the Chief of Engineers discretionary · 
authority, after approval by the Secretary of the Army, to "make prelimi
nary examinations and minor surveys and to remove snags and other 
temporary or readily removable obstructions from tributaries of waterways 
already under Federal improvement or in general use by navigation, to be 
paid from the appropriations for the adjoining waterways," the cost in a 
single year not to exceed $500 per tributary. Act of July 25, 1912, § 1, 37 
Stat. 201, 222. The limit per tributary was increased in 1930 to $1,000. . 
Act of .July 3, 1930, § 3, 46 Stat. 918, 946. In liMO, the limit was raised to 
$3,000. Act of October 17,1940, § 3, 54, Stat.1198, 1200. 

Other general authorizations for specified work in connection with 
removal of snags and other obstructions, providing some discretion in the 
use of funds, include: Act of August 11, 1888, §§ 1, 7, 25 Stat. 400, 421, 424, 
as aPlended by Act of March 3, 1909, § 3, 35 Stat. 815, 817, 33 U. S.C. 604 
(Mississippi and other named Rivers); Act of August 11, 1888, §§ 1, 7, 25 
Stat. 400, 420, 421, 424, as amended by Act of March 2, 1907, § 1, 34 Stat. 
1073, 1102, and Act of March 3, 1909, § 3, 35 Stat. 815, 816, 33 U. S. C. 605 
(Upper Mississippi and other named Rivers); Act of September 19, 1890, 
§ 13, 26 Stat. 426, 455, as amended by Act of .Tune 3, 1896, § 3, 29 Stat. 202, 
234, 33 u.S. C. 606 (Ohio River). Of. Act of August 11, 1888, § 1, 25 Stat. 
400, 420, 33 U. S.C. 601 (authorizing making gaugings, Mississippi River); 
and Act of August 11, 1888, § 1, 25 Stat. 400, 422, as amended by Act of 
.Tune 6, 1900, § 3, 31 Stat. 578, 584, and Act of June 13, 1902, § 1, 32 Stat. 
331,340, 33 U.S. C. 602 (authorizing maintenance of South Pass of Missis
sippi River and examinations and surveys thereof). 

111 Act of July 3, 1930, § 6, 46 Stat. 918, 9!17, 33 U. S. C. 607a. Ct. Act of 
August 8, 1917, § 1, 40 Stat. 250, 252, 33 U. S. C. 607. 

• Act of June 30, 1948, § 102, 62 Stat. 1171, 1173, 33 U. S. C. 572 (Supp. 
III). 

• Act of May 17, 1950, 64 Stat. 163, -. 



the Chief of Engineers to use funds for the "repair, relocation, 
restoration, or protection" of a highway, railway, or utilitr 
when it has been or· is being damaged or destroyed by reason 
of the operation of any dam or reservoir project under the 
Army's control!68 For this purpose, he may utilize ~unds 
available for the· construction, maintenance, or operation of 
the project involved.180 

· 

Continuing Authorizatioris-Fishways and Future Develop
ment of Power.-Two additional general enactments merit 
notice here. Both constitute continuing project authoriza
tions, and both involve certain discretion in the use of funds·. 
First, Congress in 1888 empowered the Secretary, in his discre
tion, to provide "practical and sufficient fishways" whenever 
improvements are found to operate as obstructions to the pass
age of fish.181 Second, in order to make possible the economical 
future development of water power, Qongress in 1912 delegated 
discretionary authority to the Secretary, upon recommendation 
of the Chief of Engineers, to provide in the permanent parts of 
any authorized navigation dam "such foundations, sluices, and 
other works, as may be considered desirable for the future de
velopment of its water power." 182 

'"Act of J'uly 24, 1946, § 9, 60 Stat. 64t, 643, 33 U. S. C. 701q. 
•• I d. Specifically excluded from such ·protection are highways, railways, 

and utilities previously provided for by the Department of the ArmY, unless 
the Chief of Engineers determines that the actual damage exceeds that 
for which provision had previously been made. In connection with the 
purpose of the protection provision and the exclusion, it should be noted 
that the House Committee reporting the legislation indicated that, if owners 
or operators were assured compensation for damage resulting from 
extraordinary situations, there would no longer be necessity for their in
clusion of "large contingency items covering all possible damages" in their 
estimates when negotiating a settlement at the time of construction of the 
project. H. Rep. No. 2165, 79th Cong., 2d sess., p. 8 (1946) • 

... Act of August 11, 1888, I 11, 25 Stat. 400, 425, 33 U. s. C. 608. See also 
l~fra, pp. 329-330 . 

.. Act of July 25, 1912, I 12, 37 Stat. 201, 233, 33 U. S. C. 609. The 1945 
and 1946 River and Harbor Acts provide that penstocks for future develop
ment of power shall be installed in any dam therein authorized when ap
proved by the Secretary of the Army upon the recommendation of the Chief 
of Engineers and of the Federal· Power Commission. Act of :March 2, 
1945, I 2, 59 Stat. 10, 12; Act of July 24, 1946, I 1, 60 Stat. 634. See also 
lnfra, n. 199, p. 29L 
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Continuing Authorizations-Lakes Survey.-The survey
ing and charting of the "Northern and Northwestern lakes" 
is accomplished as a project under unique authorizations of a 
continuing nature. Since 1841, the Department of the Army 
has made surveys of the Great Lakes under legislation ap
propriating funds for that purpose, ascertaining and charting 
depths in all significant directions to a plane 30 feet below the 
adopted low-water datum of the open lakes and 25 feet below 
the corresponding datum in the channels of the connecting 
rivers.183 The scope of this continuing lake survey was ex
tended in 1911 to include lakes and other navigable waters of 
the New York State canals;184 in 1913, to include Lake Cham
plain; 165 and in 1914, to include the boundary waters between 
the Lake of the Woods and Lake Superior.166 

• 

Allocation to Navigation at ReClamation Projects.-Under 
the 1939 Reclamation Project Act, a portion of the total esti
mated construction cost ·of a reclamation project may be al
located by the Secretary of the Interior to navigation on a non
reimbursable basis.187 And the 1939 Act permits automatic 
authorization of a reclamation project upon fulfillment of pre
scribed conditions, including the express amendment in the 
1944 Flood Control Act.183 

• 

Special Projects.-Particuiar note should be made of three 
important project authorizations which are exceptions to the 
general legislative practice of authorizing works in omnibus 
River and Harbor. Acts. All provided for works of improve
ment for navigation and additional purposes. Earliest was 
the authorization in the 1916 National Defense Act for the 
construction and operation by the Army Engineers of the 
Wilson Dam on the Tennessee River, later transferred to 
TVA.1611 In 1937, Congress authorized the Army Engineers to 

,.. Act of March 3, 1841, § 1, 5 Stat._ 421, 431 ; and, e. g., Act of October 
13, 1949, § 1, 63 Stat. 845, - • 

... Act of March 4,1911, § 1, 36 Stat.1363, 1407. 
• Act of June 23, 1913, § 1, 38 Stat. 4, 38. 
,.. Act of August 1, 1914, § 1, 38 Stat. 609, 637 • 
... Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485h(a) • 

. .. Act of December 22,1944, § 1(c), 58 Stat. 887,889. 
"""Act of June 3, 1916, § 124, 39 Stat. 166, 215, 50 U. S.C. 79. See supra, 

pp. 54-55. 
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complete, maintain, and operate the Bonneville Dam and ap
purtenant works in the Columbia River, which had been ini
tiated under earlier legislation.1170 A similar aull;horization 
was enacted in 1938 for the Fort Peck Dam and appurtenant 
works in the Missouri River.171 i 

Restrictions on- Legislative Consideration.~In -addition to 
limitations upon the Army Engineers, discussed above, Con
gress has prescribed certain restrictions for itself. Thus, in 
1922 it prohibited committee consideration of any project with 
a view to its adoption, except with a view to a survey, if five 
years have elapsed since submission of a survey report on such 
project.112 A further effort to strengthen procedure appeared 
in 1946 when Congress declared its policy that no project or 
"any modification not authorized" shall be authorized by Con
gress unless a report has been previously submitted in con
formity with law.rra 

FuNDS.-Present congresS!ional practice is to 31ppropriate 
annually lump sums "for the preservation and maintenance of 
existing river and harbor works, and for the prosecution ·of such 
projects heretofore authorized as may be most desirable in the 
interests of commerce and navigation." 1'1

4 

In addition to such appropriations, there is statutory au
thority under which funds are otherwise made available for 
navigation improvements. Thus, some projects adopted by 
Congress require the local interests especially benefited to 
contribute cash, lands, or work for the construction of the 

'"Act of August 30, 1935, § 1, 49 Stat. 1028, 1038; Act of August 20, 1937, 
50 Stat. 731, as amended, 16 U. S. C. 832 et seq. 

111 Act of May 18, 1938, 52 Stat. 403, as amended, 16 U. S. C. 833 et seq. 
111 Act of September 22, 1922, § 9, 42 Stat. 1038, 1043, 33 U. S. C. 568. 
111 Act of July 24, 1946, § 2, 60 Stat. 641, 33 U. S. C. 701o. The phrasing 

"any modification not authorized" apparently reflects a purpose not "to 
Interfere with discretionary authority to modify projects as conferred on 
the Secretary of War and the Chief of Engineers." Sen. Rep. No. 1624, 
79th Cong., 2d sess., p.1 (1946) • 

... Act of October 13, 1949, 63 Stat. 845, -. Regular use of the quoted 
language and the practice of making annual lump-sum appropriations be-
gan ln 1920. Act of June 5, 1920, 41 Stat. 1009. Prior to 1920, Congress 
generally appropriated funds for each specific project. See, e. g., Act of 
March 2, 1919, 40 Stat. 1275. 
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project!" The Secretary is empowered to receive cash contri
butions from private parties to be expended in connection 
with federal funds appropriated for any authorized project 
whenever such work may be considered by the Chief of En
gineers as advantageous to the interests of navigation.178 If 
local contributions made in accordance with specific require
ment or under general authority exceed the cost of the work 
contemplated and chargeable to such contribution, the excess 
may be returned unless the provision of law enabling such 
contribution requires retention of the excess.1" Moreover, the 
Secretary may receive and expend funds advanced by local 
interests for the "immediate prosecution" of a project; with 
specified exceptions, he is directed to repay such advances with
out interest from later appropriations.178 

Congress has also prescribed certain generally applicable re
strictions on the use of funds. For example, it specified in 
1919 that no funds appropriated for works of river and harbor 
improvement "shall be used to pay for any work done by pri
vate contract if the contract price is more than 25 per centum 
in excess of the estimated cost of doing ~he work by Govern
ment plant." 1111 Another restriction appears in an 1892 statute 
providing that no money appropriated for the improvement of 
rivers and harbors shall be expended "for dredging inside of 
harbor lines duly established." 180 Nor may funds authorized 

.. See, e. fl., Act of March 2, 1945, § 2, 59 Stat. 10, 13, where local interests 
were required to contribute 50% of the first cost of improvement of Jones 
Inlet, New York, which is estimated to be $2,420,000 and to furnish nec
essary lands, easements, and rights-of-way. See ANNUAL REPOBT OF TH1I: 

CIIIEI' o.- ENGINEERS, U. S. .Alr.KY, pp. 232-233 (1949) • 
.. Act of March 4, 1915, § 4, 38 Stat. 1049, 1053, 33 U. S. 0. 560. 
•rtJ. 
ua Act of March 3, 1925, § 11, 43 Stat. 1186, 1197, 33 U. S. C. 561. 
.. Act of March 2, 1919 § 8, 40 Stat. 1275, 1290, 33 U. S. C. 624. The Act 

also required that, "in estimating the cost of doing the work by Gov
ernment plant, including the cost of labor and materials, there shall also 
be taken into account proper charges for depreciation of plant and all su
pervising and overhead expenses and interest on the capital Invested in 
the Government plant, but the rate of interest shall not exceed the maximum 
prevailing rate being paid by the United States on current issues of bonds 
or other evidences of indebtedness." I il. 

.. Act of .July 13, 1892, § 5, 27 Stat. 88. llL 
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to be expended for acquirement of dredges be expended for 
their purchase from private contractors when they can be 
manufactured at lesser cost at any navy yard or other Gov-
ernment-owned factory.181 

. 

On the other hand, certain laws have been so framed :as to 
allow some discretion in the use of funds to undertake speci
fied types of work, constituting project authorizations. These 
we have already mentioned in the foregoing discussion of 
"Authorization of Projects." 182 

Also important in connection with funds is an 1899 statute 
requiring that the Annual Report of the Chief of Engineers 
specify any deterioration occurring in connection with works 
of river and harbor improvements, together With an estimate 
of the cost of rebuilding, repairing, or removing them, including 
also recommendations for "the discontinuance of appropria
tions for any river and harbor work" deemed "unworthy of 
further improvement." 1811 

PROSECUTION OF PROJECTs.-Any project may be prosecuted 
"by direct appropriations, by continuing contracts, or by 
both." 18

' Excepting surveys, estimates, and gaugings, Con
gress has provided that navigation improvements may be prose
cuted "by contract or otherwise, as may be most economical 
and advantageous to the Government." 185 This authorization 
expressly extends to works authorized to be prosecuted or com
pleted under contract; and in cases providing for construction 
or use of government dredging plant, the Secretary has discre
tion to contract for the work "if reasonable prices can be 
obtained." 188 Where works are done by contract, however~ 
such contract must be made after "sufficient public advertise
ment for proposals" and "with the lowest responsible bidders," 
the Secretary having discretion to specify the manner and form 

111 Act of September 22, 1922, 1 5, 42 Stat. 1038, 1042, S3 U.S. C. 630. 
• See 1upra, pp. 10Q-105. 
• Act of March 3, 1899, I 7, 30 Stat. 1121, 1150, S3 U. S. C. 549 • 
,. Act of September 22, 1922, § 10, 42 Stat. 1038, 1043, S3 U. S. C. 621 • 
.. Act of August 11, 1888, I 3, 25 Stat. 400, 423, as amended, S3 U. S. C. 622 . 
.. Ill. 
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of advertisements, securities to accompany bids, and conditions 
for faithful prosecution and completion of the work.187 

Reference has already been made to the statutory prohibition 
against use of funds to pay for private contract work where the 
contract price is more than 25% in excess of the estimated cost 
of doing the work by government plant/88 to the prohibition 
against expenditure for dredging inside of harbor lines, 188 and 
to the limitation on the expenditure for purchase of dredges.110 

In addition, a. 1907 statute gives the Secretary discretionary 
authority to hire dredging plant in the manner then custom
ary,191 or on the basis of an equitable reimbursement for de
terioration of plant when in use by the Government and a. rea
sonable percentage of the total cost of the work.1112 

A number of specific requirements have also been prescribed 
in connection with the acquisition of land and materials. For 
example, in addition to authority to condemn, the Secretary is 
expressly empowered to purchase at an owner-fixed price which 
he deems reasonable, and to accept ·donations of lands or ma.
terials.1113 In certain circumstances, immediate possession of 
the property may be taken upon initiation of condemnation 
proceedings.194 

Furthermore, where private property is taken in connection 
with navigation improvements, and in condemnation proceed
ings to acquire lands or easements where a. part only of a. parcel, 

m § 3, 25 Stat. 423, 33 U. S. C. 623. 
,. See B1lpra, p. 106 • 
.. See BUpra, p. 106. 
,. See supra, pp. 106--107. 

· m The manner "customary'' at that time may refer to an hourly contract 
·rate. See, e. g., ANNUAL REPORT 01!' THE CHIEI' 01' ENGINEEBS, U. S. ABKY, 
p. 2009 (1907). 

• Act of March 2, 1907, § 5, 34 Stat. 1073, 1119, 33 U. S. C. 629. 
,. Act of April 24, 1888, 25 Stat. 94, 33 U. S. C. 591. In specified circum· 

stances, the Secretary of the Army may initiate condemnation proceedings 
in aid of a "person, company, or corporation, municipal or private" desiring 
to convey lands to the United States for an authorized project. Act of May 
16, 1906, 34 Stat. 196, as amended, 33 U. S. C. 592. So also in aid of a "State, 
or any reclamation, tlood control or drainage district, or other public agency 
created by any State." Act of August 8, 1917, I 9, 40 Stat. 250, 267, 33 U. S. C. 
593 • 

... Act of J"uly 18, 1918, § 5, 40 Stat. 904, 911, 33 U. S. C. 594. 
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lot, or tract of land is to be taken, the tribunal awarding just 
compensation or assessing damages "shall take into considera
tion by way of reducing the amount of compensation or dam
ages any special and direct benefits to' the remainder arising 
from the improvement." lllli 

In connection with construction work, mention should also 
be made of a recent development. In 1946, Congress author
ized the Chief of Engineers to provide school facilities for the 
education of dependents of persons engaged on construction of 
specifically named projects.198 He was also authorized to enter 
into cooperative arrangements with local agencies for operation 
of such facilities, for expansion of local facilities, and for con
tributions to cover increased costs to local agencies for educa;. 
tiona! services required by the Government.187 

OPERATION OF PROJECTS. -Certain aspects of the operation of 
navigation projects are governed by various laws enacted by 
Congress. 

Of particular importance in this respect is the Act of Decem.:. 
her 22, 1944, making provision for certain multiple uses.198 

Under it, the Secretazy has the duty of prescribing regulations 
for the use of storage allocated to navigation or flood control 
at all reservoir projects constructed wholly or in part with fed
eral funds provided on the basis of such purposes; operation 
of any such project must accord with those regulations.11111 

• Act of July 18, 1918, I 6, 40 Stat. 904, 911, 33 U. S. C. 595. For a discuS:. 
sion of certain relevant constitutional considerations, see supra, pp. 25-29 • 

.. Act of July 24,1946, 16,60 Stat. 634, 637, as amended by Act of May 17,_ 
1950, 64 Stat. 163, -. Congress has recently enacted two statutes generally 
concerning the construction of school facilities in federally affected areas. 
Act of September 23, 1950, 64 Stat. 967, and Act {)f September 30, 1950, 
64 Stat. 1100 . 

., I d. See also intrG, p. 529. 
•58 Stat. 887. - '- · 
•1 7, 58 Stat. 890, 33 U. S. C. 709. With a specified qualification concern

ing ftood control, this provision does not apply to TV A. In this connection, 
see ANNUAL REPORT 01' THE CIIIEF 01' ENGINEEBS, U.S. ABKY, p. 1663 (1949). 
Also, in 1939, Congress empowered the Secretary of the Interior to make 
proper allocations to navigation and ftood control of the estimated cost of 
new reclamation projects, directing him to operate the project for the pur
poses of navigation and ftood control to the extent justified by such allo
cations. Act of August 4, 1939, I 9(b), 53 Stat. 1187, 1194, 43 U. B. C. 
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Likewise, the Act requires that electric power and energy 
generated at reservoir projects under the control of the Depart
ment of the Army and in the opinion of its Secretary not re
quired in their operation, shall be delivered to the Secretary 
of the Interior for transmission and disposition.- With respect 
to such projects, the Secretary of the Army is authorized by the 
Act to make contracts with states, municipalities, private con
cerns, or individuals, at such prices and on such terms as he may 
deem reasonable for domestic and industrial uses for available 
surplus water, but no such contracts may adversely affect exist
ing lawful uses of such water.101 

The 1944 Act also provides for irrigation and recreation uses. 
Whenever the Secretary of the Army determines, upon recom
mendation by the Secretary of the Interior, that any project 
operated under direction of the Secretary of the Army may be 
utilized for irrigation purposes, the Secretary of the Interior 
is authorized to construct, operate, and maintain, under 
Reclamation Law, such additional works in connection there
with as he may deem necessary for irrigation purposes.20Z 

The Act also authorizes the Army Engineers to construct, 
maintain, and operate public park and recreational facilities 
in reservoir areas under the control of the Department of the 
Army, or to permit the same.-
. In connection with the operation of projects, legislative pro
vision has been made for consideration of wildlife resources. 
Having earlier required that investigations and improvements 

485h(b). See also Act of June 28, 100., § 1, 55 Stat. 303, 338, 22 U.S. C. 
277f. 
•t 5, 58 Stat. 890, 16 U. S. C. 825s. But Congress later expressly directed 

that surplus energy generated at the new hydroelectric power plant, SaiQt 
Marys River, Miebigan, shall be leased by the Secretary of the Army upon 
sucb terms and conditions as he shall determine. Act of March 2.1945, 12. 
59 Stat. 10, 20. See also infra, pp. 293-300. 

• I 6, 58 Stat. 890, 33 U. s. C. 708. 
•t S. 58 Stat. 891, 43 U. B. C. 390. The irrigation works may be under· 

taken only after a prescribed report and findings by the Secretary of the 
Interior and subsequent specific authorization by Congress. See mfrG, 
pp. 196-197. 

•14, 58 Stat. 889, as amended by Act of July 24, 1946. I 4, 60 Stat. 641, 642, 
16 U. S. C. 460d. The statute also prescribes detailed provisions for ad. 
ministration. See in(rG, p. 331. 
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include a "due regard for wildlife conservation," 20
' Congress 

in 1946 required that whenever waters are impounded, di
verted or otherwise ·controlled by federal agencies, "adequate 
provision consistent with the primary purposes" must be made 
for wildlife resources.205 Similarly, in the management of ex- . 
isting facilities administered by the Army Engineers in the 
upper Mississippi River, including locks, dams, and pools, the 
Department of the Army was directed in 1948 to give full con
sideration to the needs of fish and other wildlife resources 
"without increasing additional liability to the Government, 
and, to the maximum extent possible without causing damage 
to levee and drainage districts, adjacent railroads and high
ways, farm lands, and dam structures, shall generally operate 
and maintain pool levels as though navigation was carried on 
throughout the year." 208 

It has already been pointed out that Congress in 1946 made 
conditional provision for the design and construction of dams 
with a view to their use as supports for public highway 
bridges.= Subject to the same conditions, the statu.te con
templates a like use in the case of dams already constructed. 
It should also be noted that the Secretary of the Army has 
authority to transfer or convey to states or political subdi
visions thereof, title to bridges constructed or acquired in con
nection with navigation or flood-control projects.208 

With respect to specified projects in the West, Congress in 
recent authorizations has expressly subordinated navigation 
use of waters to beneficial consumptive use. Since 1944, all 
river and harbor and all flood control acts have provided 
that the use for navigation, in connection with the operation 
and maintenance of works therein authorized for construction, 
of waters arising in states lying wholly or partly west of. the 
ninety-eighth meridian shall be only such use as does not con-

.. Act of June 20, 1938, § 1, 52 Stat. 802, 33 U. S. C. 540. 
• Act of August 14, 1946, § S, 60 Stat. 1080, 1081,16 U.S. C. 663. See also 

infra, pp. 329-330. 
• Act of March 10, 1934, 48 Stat. 401, as added June 19, 1948, 62 Stat. 

497, 16 U.S. C. 665a (Supp. III) . 
., Act of July 29, 1946, 60 Stat. 709, 23 U. S. C. 64. See aupra, pp. 94-95. 
• Act of May 17, 1950, 1109, 64 Stat. 163, -. 

911611---61---e 
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.flict with any beneficial consumptive use, present or future, in 
states lying wholly or partly west of the ninety-eighth merid
ian, of such waters for domestie, municipal, stock-water, irri
gation, mining, or industrial purposes.-

A provision of more limited application merits notice here. 
As to debris-storage reservoirs of the California Debris Com
mission,n• the Secretary is authorized to enter into contracts 
to supply storage for water and the use of outlet facilities for 
domestic and irrigation purposes and power development upon 
such conditions of delivery, use, and payment as he may 
approve.:ru 

Protection of Navigable Waters 
As we have seen, Congress since 1820 has enacted numerous 

laws designed to insure and provide for improvement of rivers 
and harbors in"the interests of navigation. Lagging somewhat 
behind came sporadic and less extensive legislative efforts to 
preserve and protect the navigability of waters from encroach
ments by bridges, wharves, dams, and other structures. An '
early example is an 1862 statute which specified navigation 
clearances in authorizing the construction of bridges over the 
Ohio River.212 Designed for more general protection was an 
1884 act whereby Congress delegated authority to the Secretary 
to require owners to provide bridges with specified aids in the 
interests of navigation.:IU Similarly, CongreSs in 1890 forbade 
the deposit of certain refuse matter, and prohibited the creation 
. of any obstruction, "not affirmatively authorized by law" to 
the navigable capacity of any waters, in respect of which the 
United States has jurisdiction, at the same time regulating 
the construction of bridges and other structures.n• Still more 
comprehensive, as we shall shortly see, are the provisions of 
the River and Harbor Act of 1899-Section 9 through 20 
beihg preSently effective--which consolidated and supple
mented requirements pertaining to the protection of navigable 

-See, e. g., Act of December 22, 1944, I 1 (b), 58 Stat. 887, 889; Act of 
March 2,1945, l1(b), 59 Stat. 10, 11. 

-See intra, pp. 119-120 . 
.. Act of March 1, 1893, 1 23, 2'1 Stat. 507, 510, as amended, 33 U. S. C. 683. 
liD Act of July 14, 1862, §1, 12 Stat. 569 . 
.. Act of July 5, 1884, I 8, 23 Stat. 133, 148 . 
.. Act of September 19, 1890, U 6-10, 26 Stat 426, 453. 
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waters.211 In large measure, protective legislation since then 
has been confined to relatively minor modifications· of the 
requirements of the 1899 Act. 

BruDGEs.-The 1899 statute makes it unlawful to construct 
any bridge over navigable waters of the United States without 
the consent of Corigress and the approval of plans by the Chief 
of Engineers and the Secretary.218 Bridges may be built under 
state authority over waterways, the navigable portions of which 
lie wholly within a single state, provided the location and plans 
are first approved by the Chief of Engineers and the Secretary.211 

A 1906 statute augments the foregoing restriction by specify
ing conditions applicable to the construction and maintenance 
of bridges thereafter authori~ed by Congress.218 These con
ditions include provisions concerning the transmission of mails, 
troops, and munitions of war; reservation to the United States 
of the right to construct telephone and telegraph lines across 
the bridges; the use of the bridges by telegraph, telephone, and 
railroad companies; alteration of obstructive bridges; main
tenance of lights and signals; operation of draws; and pre
scription of reasonable tolls by the Secretary. 

In 1946, Congress enacted the General Bridge Act granting 
its blanket consent for the construction, maintenance, and 
operation of bridges over navigable waters of the United States, 
subject to stipulated conditions.219 

· l?rior to construction, lo
cation and plans must be approved by the Chief of Engineers 
and the Secretary, who have authority. to impose such condi-. 
tions relating to maintenance and operation as they deem neces~ 
sary "in the interests of public navigation." 220 In addi-· 

... Act of March 3, 1899, § § 9-20, 30 Stat. 1121, 1151. 
"''Act of March 3, 1899, § 9, 30 Stat.1121, 1151, 33 U. S.C. 40L '' 
"'' This provision of the 1899 statute does not apply to bridges constructed 

under the 1946 General Bridge Act. See Act of August 2, 1946, § 507, 60 Stat. 
812, 849, 33 u. s. c. 530. . . 

... Act of March 23, 1906, 34 Stat. 84, 33 U. S. C. 491-498. 
""Act of August 2, 1946, 60 Stat. 812, 847, 33 U. S. C. 525 ef seq. .· ·. 
• Significant here is the fact that bridges constructed under· the appro~al 

of the 1946 Act are expressly exempted_ from the COJ?.ditions. mandato!-"Y 
under the 1906 statute, several 'or which are. unrelated tO. "publlc' riayfga
tion." 60 Stat. 847, 33 U. S. a 525. ·.;. . .: ·:~ 
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tion, the location and plans of privately owned highway 
toll bridges must be approved by the highway department or 
departments of the state or states in which the bridge is situ
ated. Where a bridge shall be between two or more states and 
their highway departments are unable to agree, approval of 
the Public Roads Administration is sufficient. The Secretary 
of the Army may prescribe reasonable rates of toll for transit 
over interstate bridges. States may acquire interstate toll 
bridges by condemnation or expropriation, and limitations on 
the amount of compensation are specified if acquisition occurs 
after the expiration of five years after completion of the bridge. 
Actual original costs of privately owned interstate toll bridges 
must be filed with the Secretary of the Army and the highway 
departments of the states in which the bridge is located; the 
Secretary may, and upon the request of the highway depart
ment shall, within three years after completion of the bridge, 
investigate such costs and make a finding as to their reason
ableness. His findings are conclusive for the purpose of con
demnation or expropriation. If tolls are charged for use of 
a publicly owned interstate bridge, rates must be sufficient to 
make the bridge free of tolls within 30 years.= 

Alteration of Obstructive Bridges.-The 1899 Act author-' 
izes the Secretary of the Army, after opportunity for hearing, 
to order the alteration of any bridge which he believes to be an 
unreasonable obstruction to free navigation.222 In giving 
notice to alter, he shall specify the changes recommended by 
the Chief of Engineers.- The right to require alteration of 
unreasonably obstructive bridges at the expense of the owners 
has been upheld by the Supreme Court of the United States.23 

But there are recent deviations from the long-established 
legislative practice of requiring owners !.o alter such bridges at 
their own expense. Two such statutes providing that the costs 
of alterations be borne by the United States involve certain 

• Amendment of May 25, 1948, 62 Stat. 267, 33 U. S. C. 529. 
• Act of March 3, 1899, I 18, 30 Stat. 1121, 1153, 33 U. B. C. 502. 
•ItJ. 
• Uaiotl Bridge Oo. v. UnUetl State&, 204 U. S. 364 (1907). See 1t1prG, 

pp.lO-lL 



115 

bridges over the Columbia River and in the Tennessee Valley .Dfj 

In the case of bridges carrying railroad traffic, a similar 
but broader modification became effective in 1940 over a presi
dential veto.2211 In addition to prescription of detailed pro
cedural provisions, the 1940 legislation provides for an appor
tionment between the United States and the owners of the 
costs of altering or relocating unreasonably obstructive rail
road bridges. The owner must bear such part of the costs as is 
attributable to benefits accruing to him as a result of the change, 
including expectable savings in repair or maintenance costs, 
and that part attributable to the requirements of traffic by 
railroad or highway or both,227 including any expenditure for 
increased carrying capacity of the bridge, and including such 
proportion of the actual capital cost of the old bridge or such 
part of the old bridge as may be altered or changed or rebuilt, 
as the used service life of the whole or the part bears to the 
total estimated service life of the whole or such part.228 The 
United States shall bear "the balance of the cost, including that 
part attributable to the necessities of navigation." 229 

Drawbridge Operation.-Since 1894, the Secretary has had 
authority to prescribe such rules and regulations, as in his 
opinion the public interests require, to govern the opening of 
drawbridges for the passage of vessels and other water crafts.230 

Regulation of Tolls.-As to bridges constructed under the 
1906 Bridge Act, Congress authorized the Secretary to pre-

• Act of August 16, 1937, 50 Stat 648; Act of November 21, 1941, 55 Stat. 
773, 16 U. S. C. 831~L 

• See President Roosevelt's Message of June 10, 1940, H. Doc. No. 834, 
76th Cong., 3d sess., and Act of June 21, 1940, 54 Stat. 497, 33 U. S. C. 511-
523. 

., That part of the cost of alteration of a bridge used for both highway 
and railroad traffic, attributable to requirements of traffic by highway, shall 
be borne by the proprietor of the highway. 1 6, 54 Stat 497, 499, 33 U. S. C. 
516. 

• I d. If the alteration is desirable both because the bridge unreasonably 
obstructs navigation and for some additional reason, the Secretary may 
require equitable contribution from interested persons or agencies desiring 
such alteration as a condition precedent to ordering the alteration. 

•1d. _ . 
• Act of August 18, 1894, I 5, 28 Stat. 338, 362, as amended, 33 U. S. C. 499. 
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scribe "reasonable rates of toll." 231 From time to time, the Sec
retary's regulatory authority over tolls has been extended to 
other bridges over navigable waters of the United States.• 
With some exceptions, toll-bridge rates are today subject to the 
Secretary's regulatory power.231 

DAMS, DIKES, AND CAUSEWAYs.-The 1899 Act also makes it 
unlawful to construct a dam, dike, or causeway over navigable 
waters of the United States without the consent of Congress 
and approval of the plans by the Chief of Engineers and the 
Secretary.23

fo Such structures, as in the case of bridges, may be 
built under state authority in waterways, the navigable portions 
of which lie wholly within a single state, if the location and 
plans are first approved by the Chief of Engineers and the 
Secretary.231 

As to power dams, the requirements of this statute are satis
fied if the construction is authorized by a license issued under 
the provisions of the Federal Power Act.2811 But no such license 
affecting the navigable capacity of any navigable waters of 
the United States may be issued until the plans of the dam or 
other structure affecting navigation have been approved by the 
Chief of Engineers and the Secretary.1117 

· 

WHARVES, PIERs, AND OTHER STRuCTUREs.-The 1899 Act 
also makes it unlawful to create any obstruction, "not affirma
tively authorized by Congress," to the navigable capacity of any 

., Act of March 23, 1906, § 4, 34 Stat. 84, 85, as amended, 33 U. S. C. 494. 
• Act of June 10, 1930, § 17, 46 Stat. 540, 552, 33 U. S. C. 498a; Act of June 

27, 1930, § 1, 46 Stat. 821, 33 U. S. C. 498b; Act of August 21, 1935, 49 Stat. 
670, 33 U. S. C. 504; Act of August 2, 1946, § 503, 60 Stat. 812, 847, 33 U. S. C. 
526. . 

• It'L See also 49 Stat. 670, 33 U.S. C. 503. 
• Act of March 3, 1899, § 9, 30 Stat. 1121, 1151, 33 U. S. C. 401. 
•ril. . 

, . • Act of June 10, 1920, 41 Stat. 1063; Act of August 26, 1935, 49 Stat. 838, 
as amended, 16 U. S.C. 791a ef seq. United States v. Appalachian Electric 
Power' Co., 311 U. S. 377 (1940), reh. den., 312 U. S~ 712 (1941). Cf. United 
States 1'. Arizona, 295 U. S. 174, 185-186 (1935) holding that the congres
sional grant of authority to the Secretary of the Interior to divert waters 
of the Colorado River for irrigating lands in certain Indian reservations 
did not constitute the "consent of Congress" required under the 1899 Act. 

.. Act of June 10, 1920, § 4(e), 41 Stat. 1063, 1065, as amended, 16 U.S. C. 
'197(e). 
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of the waters of the United States.188 Also made unlawful is the 
building or commencing of building of any wharf, pier, dolphin, 
boom, weir, breakwater, bulkhead, jetty, or other structure 
in any navigable waters of the United States, outside esta~ 
lished harbor lines, or where no harbor lines have been el)tab
lished, except on plans recommended by the Chief of Engi
neers and authorized by the Secretary.188 So also as to any 
alteration of the course, location, condition, or capacity of anr 
port, roadstead, haven, harbor, canal, lake, harbor of refuge 
or enclosure within the limits of any breakwater, or of the chan..: 
nel of any navigable water of the United States.2te~ Authority 
is also provided for the Secretary, where he deems it essential 
to the preservation and protection of harbors, to cause harbor 
lines to be established, beyond which no piers, wharves, bulk.: 
heads, or other works may be extended or deposits made, except 
under such regulations as he may prescribe.241 

· 

RIGHT TO PROHIBIT DIVERSION OF WATER.-It is important 
to note the breadth of the foregoing prohibition in the 1899 Act 
against the creation of unauthorized obstructions to the navi~ 
gable capacity of navigable waters of the United States.242 

In upholding the right of the United States, under a similar 
1890 legislative prohibition, to enjoin a proposed irrigation 
diversion in the nonnavigable upper reaches of a navigable 
stream, the Supreme Court in 1899 said: 243 

It is not a prohibition of any obstruction to the naviga
tion, but any obstruction to the navigable capacity, and 
anything, wherever aone or however done, within the 
limits of the jurisdiction of the United States which 
tends to destroy the navigable capacity of one of the 
navigable waters of the United States, is within the 
terms of the prohibition. 

• Act of March 3, 1899, §10, 30 Stat. 1121, 1151, 33 U. S. C. 403. 
•rd . 
.. lit. 
oa I 11, 30 Stat. 1151, 33 U. S. C. 404. 
.. 110, 30 Stat. 1151, 33 U. s: C. 403. 
101 United Btatea v. Rio Grande lrrigatioa Co., 174 U. S. 690, 708 (1899). 

See Act of September 19, 1890, 110, 26 Stat. 426, 454. 
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REFUSE MA'ITER.-For the most part, legislation regulating 
the use of navigable waters as depositories or carriers of refuse 
matter has been confined to preventing impediments to navi
gation. We shall examine here the principal laws involved, 
reserving for discussion later a recent legislative effort to deal 
with the subject of pollution, as it is commonly understood.;,.w 
In an 1886 prohibition against deposit of specified refuse mat
ter, Congress confined its application to New York Harbor.lMI 
Two years later, Congress prohibited deposit in any manner in 
the tidal waters of New York Harbor and certain adjacent 
waters of any kind of matter "other than that flowing from 
streets, sewers, and passing therefrom in a liquid state." :M• 

A line officer of the Navy, designated by the President as su
pervisor of the Harbor and acting under the direction of the 
Secretary of the Army, is charged with enforcement of the 
provisions of the Act.~7 There followed shortly a prohibition 
of general application, when Congress included in the 1890 
River and Harbor Act a provision making it unlawful to de
posit in any navigable water of the United States specified 
refuse matter "which shall tend to impede or obstruct navi
gation." 248 Authority was granted to the Secretary to issue 
permits for such deposits in places where navigation would not 
be obstructed. 

Likewise limited are the provisions in the 1899 law in force 
today.uo They apply to any kind of refuse matter "other than 
that flowing from streets and sewers and passing therefrom in 
a liquid state." The Act's prohibition against deposit of such 
matter extends not only to navigable waters, but also to any 
tributary from which the refuse matter may be washed into a 
navigable water. Similarly, it is declared unlawful to deposit 

... See infra, pp. 338-342. 
111 Act of August 5, 1886, § 3, 24 Stat. 310, 329. The prohibition extended 

to ''ballast, stone, slate, gravel, earth, slack, rubbish, wreck, tilth, slabs, 
edgings, sawdust, slag, or cinders, or other refuse or mill-waste of any 
kind." 

... Act of ;June 29, 1888, § 1, 25 Stat. 209, as amended, 33 U. S. C. 441 et aeq. 
"" § 5, 25 Stat. 210, 33 U. S. C. 451. 
• Act of September 19, 1890, § 6, 26 Stat. 426, 453. See also Act of August 

18, 1894, §13, 28 Stat. 338, 360 • 
... Act of March 3, 1899, §13, 30 Stat. 1121, 1152, 33 U. S.C. 407. 
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material on banks from which it is liable to be washed into a 
navigable water "whereby navigation shall or may be impeded 
or obstructed." And the Secretary is empowered to permit the 
deposit of any material in navigable waters whenever in the 
judgment of the Chief of Engineers "anchorage and navigation 
will not be injured thereby." 11S0 A modified version of this 
statute was enacted in 1910 for restricted application to Lake 
Michigan opposite or in front of Cook County, lllinois.151 

Protection of navigation was again made the limited objec
tive of a 1905 statute which empowered the Secretary to pre
scribe regulations governing the transportation and dumping 
into navigable waters of dredgings, earth, garbage, or other 
refuse materials "whenever in his judgment such regula
tions are required in the interest of navigation." 152 This pro-· 
vision is specifically inapplicable to waters used for cultivation 
of oysters, "except navigable channels which have been or may 
hereafter be improved by the United States." 

A slightly broader objective was contemplated by a 1924 
statute relating to the discharge of oil from vessels into all "por
tions of the sea within the territorial jurisdiction of the United 
States, and all inland waters navigable in fact in which the tide 
ebbs and .flows." 253 In addition to prohibiting such discharge 
except in emergency cases, this statute authorizes the Secretary 
to prescribe regulations permitting discharge of oil in circum
stances deemed by him not to "be deleterious to health or sea
food, or a menace to navigation, or dangerous to persons or 
property engaged in commerce on such waters, and for the load
ing, handling, and unloading of oil." 

California Debris Commission.-In connection with laws 
relating to refuse matter, reference should be made here to the 
California Debris Commission. Created in 1893, this Commis
sion has certain jurisdiction over hydraulic mining in the ter
ritory drained by the Sacramento and San Joaquin river sys-

• But see infra, p. 341. 
• Act of June 23, 1910, 36 Stat. 593, 33 U. S. C. 421. 
• Act of March 3, 1905, I 4, 33 Stat. 1117, ll47, 33 U. S. C. 419. 
• Act of June 7,1924, §2(c), 43 Stat. 604, 605,33 U.S. C. 431,. 
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terns... Except where permitted under the Act, hydraulic 
mining directly or indirectly injuring navigability is made 
unlawful.• 

The Commission has 'the duty to mature and adopt plans, 
from such examinations and surveys as it may deem necessary, 
as will improve the navigability of all rivers comprising the 
systems, deepen their channels, and protect their banks. Such 
plans must be matured 1'with a view of making the same effec
tive as against the encroachment of and damage from debris 
resulting from mining operations, natural erosion, or other 
causes, with a view of restoring, as near as practicable and the 
.necessities of commerce and navigation demand, the naviga
bility of said rivers to the condition existing" in 1860, and 
permitting hydraulic mining without injury to navigabilty.258 

. The Act provides for construction by the Commission of 
certain restraining works, for a system of permits for hydraulic 
illiriing operations, and for payment by the operators for "each 
cubic yard mined from the natural bank a tax equal to the total 
·capital cost of the dam, reservoir, and rights-of-way divided 
oy the total capacity of the reservoir for the restraint of 
r debris." 26

' 

VESSELs.-In addition to providing against other impedi
ments to navigation, the aforementioned 1899 statute makes 

.. it unlawful to tie up or anchor vessels or other craft in navi
-gable channels in such a manner as to obstruct passage of other 
craft.258 Vessels sunk in navigable channels must be marked 
by the owners and diligently removed.258 

· -Act of March 1, 1893, 1 3, 27 Stat. 507, 33 U. S. C. 663. By and with the 
advice and consent of the Senate, the President appoints the three Commis
sion members from officers of the Army Engineers. It functions under the 
supervision of the Chief of Engineers and the direction of the Secretary. 
Act of March 1, 1893, I 1, 27 Stat. 507, 33 U. S. C. 66L 

... § 3, 27 Stat. 507, as amended, 33 U. S. C. 663 . 
. • § 4, 27 Stat. 507, as amended, 33 U. S. C. 664 . 
.., § 23, 27 Stat. 510, 33 U. S. C. 683. 
-.. Act of March 3, 1899, § "t5, 30 Stat. 1121, 1152, 33 U. S.C. 409. 
•111.. If sunken vessels are not marked by their owners, the Commandant 

of the Coast Guard at the expense of the owners marks them for the protec
tion of navigation, until they are abandoned, at which time the Secretary 
of the Army takes over the marking duties. R. S. § 4676, from Res. of March 
2, 1868, No. 16, § 1, 15 Stat. 249, as amended, 33 U. S. C. 736. 
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The 1899 Act also provides authority for the Secretary to 
remove sunken vessels obstructing or endangering navigation, 
if such obstruction has existed for a longer period than 30 
days, or whenever the abandonment of such obstruction can 
be legally established in a lesser space of time.280 In emergency 
cases of serious interference with navigation, immediate pos
session and removal or destruction of the craft may be under-
taken.1181 · • 

Loas AND TIMBER.-The 1899 Act also makes it unlawful to 
float loose timber and logs or "sack rafts of timber and logs" 
in streams actually navigated by steamboats in such a manner 
as to "obstruct, impede, or endanger navigation." 261 In the 
following year, this prohibition was made inapplicable where 
the floating of loose timber and logs and sack rafts "is the 
principal method of navigation," and such navigation was made 
subject to regulations to be prescribed by the Se_cretli.ry.-

International Commissions 

In connection with certain boundary waters between the 
United States and Canada and between the United States and 
Mexico, relevant provisions of law so differ from those con
sidered thus far as to make desirable their separate considera
tion. 

INTERNATIONAL JOINT COMMISSION.-As to boundary waters 
between the United States and Canada, the International Joint 
Commission has, among others, certain duties and responsibili
ties relating to navigation. It was created by the 1909 treaty 
between the United States and Great Britain, the purpose of 
which was: 164 

to prevent disputes regarding "the use of _boundary_ 
waters and to settle all questions which are now pending ----

• Act of March 3, 1899, I 19, 30 Stat. 1121, 1154, 33 U. S. C. 414. .. 
., I 20, 30 Stat. 1154, 33 U. S. C. 415. . 

·_ •115, 30 Stat. 1152, 33 U. S. C. 409. · : .. · ·-. 
·•Act of May 9,1900, ·11, 31 Stat.172, ss·u. S. C.:.UO •. : . : ' ·-: .:. -·. -:~:::.::, 
111 86 Sta:t. 2448; The CommisSion eonsists·-of six -lilenibers,· thYee:.upre-~ 

senting the United States and three representing Ca'nllda;.::.: .- ;-: Z -=~ :: .-:-·. 
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between the United States and the Dominion of Canada 
involving the rights, obligations, or interests of either 
in relation to the other or to the inhabitants of the 
other, along their common frontier, and to make provi
sion for the adjustment and settlement of all such ques
tions as may hereafter arise • • •. 

The interests of navigation are encompassed by the Com
mission's jurisdiction which includeg authority to approve the 
use, obstruction, or diversion of boundary waters, and the 
construction or maintenance of remedial or protective works 
or dams or other obstructions in waters flowing from boundary 
waters or in waters at a lower level than the boundary in rivers 
flowing across the boundary, the effect of which is to raise the 

' natural level of waters on the other side of the boundary.
The Commission must observe the following order of prece

dence in the exercise of the foregoing authority: .. 
(1) Uses for domestic and sanitary purposes; 
(2) Uses for navigation, including the service of canals for 

the purposes of navigation; 
(3) Uses for power and irrigation purposes. 
Either Government may refer to the Commission, for inves

tigation and report, matters of difference arising between them 
involving the rights, obligations, and interests of either in rela-

. tion to the other or tO the inhabitants of the other along the 
common frontier.2117

' Similarly, with consent of both Govern
menta, like matters may be referred to the Commission for 
decision.2188 

INTERNATIONAL BoUNDARY AND WATER CoMMISSION, u~"'ITED 
STATES AND ~IEnco.-The principal duties and responsibilities 
of this agency relate to flood control and irrigation, and will be 
discussed later.-

-Arts. III, IV, 36 Stat. 2449-2450. 
-Art. VIII. 36 Stat. 2451. 
-Art. IX. 36 Stat. 2452. 
- Art. X. 36 Stat. 2453. 
-See i•fra. pp. 148-149. 480-481. The Commission is composed ot a 

Commissioner and a Consulting Engineer appointed tor each Government 
b7 ita President. together with their sta1fs. Convention ot March 1. 1889, 
Art. II. 26 Stat. 1512. l.lil3. 
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However, it should be noted here that, in addition to examin
ing and deciding differences arising on tbe boundary portions 
of tbe Rio Grande and Colorado River, the Commission also 
has responsibilities concerning the construction of project& 
Under the Treaty of February 3, 1944:, between the United 
St&tes and Mexico, the following order of preference is pre
sccibed as a guide in matters in which the Commission may be 
called upon to ma.ke provision for joint use of international 
waters:-

1. Domestic and municipal uses. 
2. Agriculture and stock raising. 
3. Electric power. 
4.. Other industrial uses. 
5. Navigation. 
6. FIShing and hunting. 
7. Any other beneficial uses which may be determined by 

the Commisc;ion. 

Su.uimary 

Navigation has always been a principal use of navigable 
waters. Exercising ita extensive authority over commerce in 
the interests of navigation, Congress has enacted numerous 
laws concerning the use, improvement, and protection of navi
gable waters. 

"C"sE.-Domestic tra.nsportation by water has been a matter 
of national concern from the beginning of our history. To 
assure free transportation use, tolls have long been prohibited 
at. federal navigation works and at. nonfederal works approved 
by the Secretary of the Army. Congress has also declared a 
policy that municipally owned terminals be provided at harbors 
or navigable waters. Provision is made for collection of statis
tics on water-borne commerce. 

In addition, many laws provide for navigation aids and 
rules. An example is the establishment by the Coas\ Gu.anl 
of lighthou...o:es, buoys, lights, radio beacons, and radio direction
finder stations. 
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Also, jurisdiction has been conferred upon the Interstate 
Commerce Commission, with specified exceptions, over water 
carriers engaged in transportation in interstate or foreign com
:rnerce, extending to their rates, service, intercarrier rela
tions, and ancillary matters. Noteworthy is the exemption, 
among others, for the transportation of commodities in bulk. 
In general, the regulatory scheme for water carriers is similar 
to that provided for rail and motor carriers. A national trans
portation policy adopted by Congress in 1940 governs admin
istration of the Interstate Commerce Act as it applies to all 
earners. 

After almost a century of federal navigation improvements, 
the Federal Government in 1918 began a limited commercial 
operation of boats and facilities by the Inland Waterways Cor
poration on the Mississippi, Warrior, Illinois, and Missouri 
Rivg.rs. 

lMPROVEMENT.-Since 1824, the Federal Government has de
voted increasing attention to navigation improvements. This 
work has always been prosecuted by the Army Engineers. In 
preparing for projects, examinations and surveys are under
taken only upon express congressional authorization. Under 
8.n important general authorization in 1927-the basis for the 
''308 Reports"-there have been completed surveys of almost 
200 waterways for the purpose of developing general plans of 
improvement of navigation in combination with the develop
ment .of water power, control of floods, and needs of irriga
tion. Many laws specify the data to be included in examina
tion and survey reports. Others provide for cooperation with 
other agencies and with the states in preparing for projects. 
Provision has been made for review of all reports by the Board 
of Engineers for Rivers and Harbors. 

Like examinations and surveys, projects may be undertaken 
only when authorized by Congress, but a number of laws in 
the nature of continuing authorizations provide for various 
types of work. A number of these also enable some discretion 
in the use of funds. General congressional practice is to appro
priate annually lump sums for the prosecution of authorized 
projects. While the Federal Government bears the bulk of 
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expense, local interests specially benefited are required to make 
contributions. 

Other statutes govern the prosecution and operation of 
projects. As to the latter, express provision is made for multi
ple uses. Thus, the Secretary of the Interior is authorized to 
dispose of surplus power and water for irrigation at Army 
reservoir projects. Similarly, the Secretary of the Army has 
authority to dispose of surplus water for domestic and indus
trial uses, and may provide recreation facilities at reservoir 
areas. The Fish and Wildlife Service may use such areas for 
wildlife conservation. Dams may be used as foundations for 
highway bridges. In the case of certain projects in the West, 
Congress has subordinated navigation use to beneficial con
sumptive uses. 

PRoTECTION.-In addition to the foregoing provisions, Con
gress has legislated to protect and preserve navigable waters. 
These laws govern the construction, maintenance, operation 
and removal of structures, the deposit of refuse matter, and 
other protective measures. 

INTERNATIONAL WATERS.-In the case of certain interna
tional waters, provision has been made for international com-_ 
missions having specified responsibilities concerning navigation, 
among other uses. 



Chapter 4 

Flood Control 

Assumption of federal responsibility for the control of floods 
on a national basis is a relatively recent development. For 
many years and because of a variety of reasons, flood con1rol 
was deemed a problem largely local in character. 

Early legislative evidence of federal interest appeared in 
the Swamp Land Acts of 1849 and 1850, granting unsold swamp 
and overflowed lands to Louisiana, Arkansas, and other states 
containing similar lands.1 These Acts made such lands su~ 
ject to disposal of the state legislatures and required that the 
proceeds therefrom shall be applied to the prosecution of drain
age, reclamation, and flood-control projects. In the next two 
decades, federal investigations, surveys, and reports reflected 
a continuing interest confined largely to flood problems in the 
Mississippi Valley.z _ In 1874, Congress provided for the ap
pointment of a commission of engineers to investigate and 
report a permanent plan for reclamation of that portion of the 
alluvial basin of the 1\fississippi River subject to inundation.• 
The resulting report discussed various methods of flood control 
including cutoffs, diversion of tributaries. reservoirs, outlets, 

1 Act of March 2, 1849, 9 Stat. 352 ; Act of September 28, 1850, 9 Stat. 
519; under these statutes, the patented areas by acres were: Arkansas, 
7,686,455; Louisiana, 9,405,929; Mississippi. 3,288,418; llrlisBouri. 3,346,936. 
B. Rep. No. 1072, 70th Cong .. lst sess., pp.114-115 (1928}. 

1 Congress made appropriations totaling $100,000 for surveys and in
vestigations of the Mississippi Delta to de~ "the most practicable 
plan for securing it from inundation." Act of September 30, 1850, 1 1, 9 
Stat. 523, 539; Act of August 31, 1852, I 1, 10 Stat. 105, 107; and see Sen. 
Exec. Doe. No. 20, 32d Cong., 1st sess. (1851); BEl'ORT UPON THE PHYsics 
AND HYDBAUUCS 01' THE YISSISSIPl'l RlvEB, l'BoPEsSIONAL PAI'E& No. 13, 
Corps of Engineers, U. S. Army (1861) ; Sen. Exec. Doe. No. 8, 40th Cong.. 
1st sess. (1866). 

• Act of .June 22, 1874. 18 Stat. 199. 
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and levees! Speaking of the inefficacy of local efforts in con
nection with levee construction, this 1875 report said: • 

In ¥ne, then, the experience of one hundred and fifty 
years has utterly failed to create judicious laws or effec
tive organization in the several States themselves, and 
no systematic co-operation has ever been attempted b~ 
tween them. The latter is no less important than the 
former, for the river has no respect for State 
boundaries • • • 

The foregoing sequence of events led to the establishment 
of the Mississippi River Commission in 1879, with Congress 
delegating to it the duty of considering such plans as would 
improve navigation of the Mississippi, "prevent destructive 
floods," and promote and facilitate commerce, trade, and the 
postal service.• But until1890 Congress restricted appropria
tions for the Commission to improvement of navigation, ex
pressly prohibiting the use of funds on levees for reclaiming 
lands or preventing injury to lands by overflow.' Between 
1890 and 1917, however, appropriation statutes permitted Com
mission expenditures not only for navigation improvement, 
but also to serve broader interests of commerce.8 Otherwise, 
federal interest in flood control during this period prior to 1917 

•H. Exec. Doc. No.127, 43d Cong., 2d sess. (1875). 
1 ltl. p. 19. 
• Act of June 28, 1879, § 4, 21 Stat. 37, 38, as amended, 33 U. S. C. 647. 

As to later extension of geographic limits of the Commission's jurisdiction, 
see supriJ., p. 98. 

• Act of March 3, 1881, § 1, 21 Stat. 468, 474; Act of August 2, 1882, § 1, 
22 Stat. 191, 208; Act of January 19, 1884, 23 Stat. 1; Act of July 5, 1884, 
§ 1, 23 Stat. 133, 146; Act of August 5, 1886, § 1, 24 Stat. 310, 328-829; Act 
of August 11, 1888, § 1, 25 Stat. 400, 421. If Congress had doubts as to its 
power to make appropriations for flood control, they were not shared by 
President Arthur, who, in recommending favorable consideration by Congress 
of an 1882 Commission report on flood control, said: "The constitutionality 
of a law making appropriations in aid of these purposes cannot be questioned." 
8 Richardson, MESSAGES AND PAPESS OF THE I'BESIDENTS, 95 (1896). 

• For a listing of the relevant statutes, see Laurent, A CoMPILATIOK Ol' 
TBB Mou: IKPOBTANT CONGBESSIONAL ACTS, TBICATIES, I'BESIDENTIAL MEs
SAGES, JUDICIAL DECISIONS, AND OFFICIAL REPoRTS AND DOCUMENTS HAVING 
ro DO WITH TBB CoNTROL, CoNSERVATION, AND UTILIZATION OF WATEB RE
SOURCES, TVA Legal Department, pp. 68-69 (1938). 
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was largely limited to incidental treatment of the subject in 
reports,9 and major responsibilities remained with local interests 
and agencies.10 

Major floods stimulated increasing national interest in their 
control. After floods in 1915 and 1916, Congress auth(>rized_ 
appropriations totaling over $50,000,000 for control of floods 
on the Mississippi and Sacramento Rivers.u And the 1923 
Flood Control Act authorized an additional $60,000,000 for 
flood-control work on the lower Mississippi.12 While enlarging 
the scope of federal responsibility, both statutes recognized 
local obligations through provision for local contributions. 
Moreover, the "control of floods" was one of the express pur
poses for which Congress sought information when it laid the 
basis for the "308 Reports" in 1925.18 

Major floods in 1927 brought added impetus.u As a result, 

• See, e. g., REPoRT ON INTERNAL CO:U::U:ERCE OF THE UNITED STATES, H. Exec. 
Doc. No.6, Part 2, 50th Cong., 1st sess., pp. 234-250, 572-577 (1887); FLooDs 
ON TBB MISSISSIPPI RIVEB, U. S. Weather Bureau (1888); PBELI:U:INABY 
REPoRT oF THE INLAND WATERWAYS Co:u::u:xssioN, Sen; Doc. No. 325, 60th Cong., 
1st sess., pp. 22-25 (1908); DENUDATION AND EROSION IN THE SOUTHERN 
APPALACHIAN REGION AND THE MONONGAHELA BASIN, U. S. Geological Sur
vey, Professional Paper_ No. 72, pp. 25-30; REPORT OF THE NATIONAL CoN
SERVAnoN Co~~::u:xssioN, Sen. Doc. No. 676, 60th Cong., 2d sess., vol. 1, p. 24 
(1909); PBELIKINABY REPORT OF THE UNITED STATES NATIONAL WATERWAYS 
COKKISSION, APPENDIX I TO FINAL REPORT OF NATIONAL WATERWAYS Co:u:
:u:ISSION, Sen. Doc. No. 469, 62d Cong., 2d sess., pp. 82--84 (1912); FINAL Rm
POBT TO NATIONAL WATERWAYS CO:U::U:ISSION, Sen. Doc. No. 46"9, 62d Cong., 2d 
sess., p. 27 (1912); PREVENTION OF DAKAGE BY FLooDs, R Doc. No. 914, 63d 
Cong., 2d sess. (1914) ; FLOOD PRoTECTION AND I'BEv:ENTION, H. Doc. No. 1792, 
64th Cong., 2d sess. (1916). 

11 See REPORT ON INTERNAL COKKEBCE OF THE UNITED STATES, H. Exec. Doc. 
No.6, 50th Cong., 1st sess., Part 2, pp. 234-263 (1888); Frank, THE DEVELOP
KENT OF THE FEDERAL PBOGBA:U: OF FLooD CoNTBOL ON THE MisSISSIPPI RlvEB, 
pp. 11-44 (1930). 

u Act of March 1, 1917, 39 Stat. 948. 
11 Act of March 4, 1923, 42 Stat. 1505. 
11 Act of March 3, 1925, 1 3, 43 Stat. 1186, 1190. See &upra, pp. 92r93. 
,.. See President Coolidge's Annual Message discussing the 1927 fiood on 

the Mississippi and recommending adoption of a plan to prevent a recur
rence. and his submittal of a letter from the Secretary of the Army recom
mending the Army Engineers' plan for fiood control of the Mississippi River 
in lts alluvial valley, 69 CONG. REc. 7126; see also FLooD CoNTROL IN THE 

MIBSissiPPI VALLEY, R Rep. No. 1072, 70th Cong., 1st seas. (1928) ; Fly, 
The Role of the Federal Government in the ComertJation. .ant.J Ulili:ea
lion. of Water Re&ourceB, 86 U. of P.a.. L. RD. 274, 283, n. 63 (1938). 
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<A>ngress in 1928 enacted flood~ntrollegislation which fur
ther broadened federal responsibility... It adopted a project 
for control of floods of the Mississippi River in its alluvial 
valley in accordance with a plan of the Army Engineers, • and 
authorized appropriations of $325,000,000 in addition to the 
unexpended balance of appropriations under the 1917 and 1923 
legislation. :n Significantly, this legislation reaffirmed the prin
ciple of local contribution, but provided that it would not be 
required here bOOause of large expenditures in the past by local 
interests.18 It should also be noted that, while the 1928 Act 
made immediate provision only for the extension of the levee 
system and diversion floodways, it also directed the completion 
of studies for supplementing the levees by a system of tributary 
reservoirs. • 

Prior flood protection had depended principally on confine
ment of water to rivers by means of levees, with resulting diffi
culties from inaease in flood heights, and studies showed that 
reservoirs were necessary to reduce flood heights.• Before 
1936, <A>ngress gave express recognition to this use of reservoirs 
in legislation relating to specific multiple-purpose projects. a 

From the interstate nature of the problem of controlling floods, 
it became increasingly apparent that federal action was de
sirable to assure protection which often required an integrated 
system of reservoirs and levees, usually affecting more states 
than one. 

Following major floods in 1935 and 1936, O:mgress for the 
first time authorized numerous flood-control projects through-

• .Aet of llay15, 1.9'28. 45 Stat. 531. 
• Set forth in H. Doc. No. 90, 70th Cong., 1st sess. (1921) • 
• 11. 45 Stat. 534, 33 u. s. c. 70211.. 
•12. 45 Stat. 535. 33 U. S. C. '102b.. 
•ItO. 45 Stat. 538. 33 u. s. c. 'i02j. 
•Hasen, FLooD FLows: A STuDY a. F'UlQl:"ElfCIEB .L'Q» ll..&.G!fi'I'UDES, p. 172 

(1.930) : Q}JiWEBSU'& Jb2oou' 011 lbl:sml'ODS Ill }[n;siSsiPPI Rrn!a BA.Sill, 
H. Doc. No. 259. 74th ~ 1st sess. (:tm6) ; OHIO RI\"D, H. Doc. :So. 300. 
74th~ 1st Sess. (1936); BDoln' cw 'I'B1I: Clm>P 01' E:s~ Com. Doc. 
No.1, 75th Coog., 1st sess. (1937). 

• Act of ~ %1, 1928, I 1, 45 Stat. l(bl, 43 U. S. C. 617 (Boulder 
Cuyoa): Act of :uay IS. 1933. 48 Stat. 58, as amended, 16 U. S.C. 831 rl 
aeq. (Term ee Valley): Ad: of August 30. tm5. 1 2, 49 Stat. 1mB. 1009 
(Parker and Grand Coulee). 
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out the Nation when it enacted the 1936 Flood Control Act 
containing this declaration of policy: • 

It is hereby recognized that destructive floods upon 
the rivers of the United States, upsetting orderly proc
esses and causing loss of life and property, including the -
erosion of lands, and impairing and obstructing naviga
tion, highways, railroads, and other channels of com
merce between the States, constitute a menace to na
tional welfare; that it is the sense of Congress that flood 
control on navigable waters or their tributaries is a 
proper activity of the Federal Government in coopera
tion with States, their political subdivisions, and locali
ties thereof; that investigations and improvements of 
rivers and other waterways, including watersheds 
thereof, for flood-control purposes are in the interest of 
the general welfare; that the Federal Government 
should improve or participate in the improvement of 
navigable waters or their tributaries, including water
sheds thereof, for flood-control purposes if the benefits 
to whomsoever they may accrue are in excess of the 
estimated co5ts, and if the lives and social security of 
people are otherwise adversely affected. 

In 1944, Congress provided that the words "flood control", as 
used in this 1936 declaration, shall be construed to include 
"channel and major drainage improvements." • 

During this same period, as we have already noted, the 
Supreme Court removed any possible doubts as to power of 
Congress under the Commerce Clause to legislate in the inter
est of flood control.• In the 1940 New River opinion, "flood 

• Act of June 22, 1936. II. 49 Stat. 1570, 33 U. S. C. 701a. See also Act of 
June 15, 1936, 49 Stat. 1508, modifying the 1928 project for the Mississippi 
River. For statistics on loss of life and property in the United States from 
11.oods 1~1.940, see TB.B RIVE& AND FLooD FOBECABTING SERVICB or TBl!l 

WK&TIID Buu&u, Department of Commerce, p. S. tab. 2 (September 1.941). 
• Act of December 22, 19M, I 2, 58 Stat. 887, 889, 33 U. S. C. 701a-L 
• See aupna, pp. 18-19. See also Jacluo. v. United Stale&, 230 U. S. 1 

(1913) ; Hvgl&e& v. U..Uefl State&, 230 U.S. 24 (1913); CvblriM v. Jli&ri&rippj 
Ri"*"" Comfl&i&lior., 241 U.S. 351 (1916); HOIICIG v. UrsUed Statu, 201 Fed. 
862 (C. A. S. 1912); Cape Girardeo• d T. B. T. R. Co. v. Jordaf&. 201 Fed. 
868 (C. A. 8.1912). . 
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protection" was expressly identified as a part of commerce 
control.• And in the 1~41 Denison Dam case, the Court 
pointed out that there is no constitutional reason why Con
gress cannot, under the commerce power, "treat the water
sheds as a key to flood control on navigable streams and their 
tributaries." • Here, the Court again specifically said that 
commerce authority extends to the tributaries of navigable 
streams, as it had previously pointed out in 1899 and 1931.21 

In the main, provisions of existing flood-control law are 
found in the statutes enacted in 1917, 1928, and 1936, dis
cussed above, supplemented and modified from time to time. 
In the 1917legislation, Congress declared that all provisions of 
"existing" law relating to examinations and surveys and to 
works of improvement of rivers and harbors "shall apply, so 
far as applicable" to examinations and surveys and to works 
of improvement relating to flood control.28 Expenditures of 
funds for flood-control projects are also required under the 1917 
law to be made in accordance with the law governing expendi
tures of funds for navigation improvements.• 

Hence, to avoid needless repetition here, the following dis
cussion will be restricted to laws enacted since the 1917 statute. 
A complete picture of flood-control legislation, therefore, will 
require the reader to supplement the following summaries by a 
reexamination of that part of the preceding chapter dealing 
with "Improvements of Navigable Waters," so far as it con
cerns provisions dealing with expenditures of funds (pp. 105-
107) and so far as it otherwise concerns "applicable" pre-1917 
laws (pp. 87-112). 

We shall see that flood-control legislation since 1917 bears 
a general similarity to legislation for navigation improvements. 
Consequently, flood-control and navigation projects are much 
alike today with respect to provisions of law affecting prepa
ration, authorization, funds, and operation. 

• Unitetl Statea v. Appalachian Electric Power Co., 3ll U. S. 377, 426 
(1940), reb. den., 312 U.S. 712 (1941). 

• Oklahoma v. Atkinaon, 313 U. S. 508, 525 (1941) ; see BUTJT'a, pp. 18-19. 
• Unitetl Statea v. Rio Grande Irrigation Co., 174 U. S. 690, 703, 706, 708 

(1899); Unitetl Btatea v. Utah, 283 U .. S, 64, 90 (1931); !'lee supra.' Pl'·.16--17, 
• Act of March 1, 1917; §3, 39 Stat. ~ •. 950, 33 .l!~ S. C. 701, Nowhere doos this statUte explain which proVisions of "existing'' law a~e "a.PPliC4lble.;, 
• Iii. .. ~- ,_ .:. •· .. J. ·:. 
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Despite the relatively short history of federal responsibility 
for control of floods on a national basis, the total federal expend
itures by the Army· Engineers for flood control between July 
1, 1936, and June 30, 1949, exceeded $1,781,000,000, ove~ one
half of the amount spent in over a century on federal naviga- -
tion improvements.30 During the fiscal year ending June 30, 
1949, a total of over $400,000,000 was expended for flood con
trol, an amount more than double the corresponding figure 
for river and harbor improvements.31 These amounts are in 
addition to federal expenditures for flood control by the Depart
ment of Agriculture, and allocations to flood-control purposes 
at Bureau of Reclamation projects.82 

Jurisdiction 

In the 1936 statute, Congress declared that federal investi
gations and improvements of rivers and other waterways for 
flood control and allied purposes shall be under the jurisdic
tion of and prosecuted by the Department of the Army under 
the direction of its Secretary and the supervision of the Chief 
of Engineers.31 By these same provisions, jurisdiction is given 
to the Department of Agriculture with respect to investigations 
of watersheds and measures for run-off and water-flow retarda
tion and soil-erosion prevention, except as to reclamation proj
ects under the Interior Department}'' 

• ANNUAL REPoBT 01' THE CBIEI' 01' ENGINEEBS, U. S. ABKY, p. 15 (1936) j 

id., p. 23 (1949); see aupra, p. 90. 
"'ANNUAL REPoBT OF THE CBIEI' 01' ENGINEEBB, U. S. AB:U:Y, p. 20 (1949); 

see avpra, p. 90. 
• See infra, pp. 874--377, 240. 
• Act of June 22, 1936, I 2, 49 Stat. 1570, as amended, 33 U. S. C. 701b; 

to the same eft'ect, see Act of December 22, 1944, 1 2, 58 Stat. 887, 889, 33 
U. S. C. 70la-L 

Hereafter in this Chapter, the designation, "the Secretary," will refer 
to the Secretary of the Army. 

"'This aspect of law we shall reserve for discussion in Chapter 8 on 
Related Land Uses, infra, pp. 374--377. It should also be noted that, in 
connection with projects authorized by the 1936 Act, Congress granted 
blanket consent to states to enter into compacts whereby they would pro
vide specified project funds. From a further tequirement that no such 
compact shall became eft'ective without its approval. Congress excepted 
only those providing for expenditure of funds and Performance of work 
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Preparing for Projects 

In addition to the "applicable" pre-1917laws,• Congress has 
enacted other legislation directly affecting preparations for 
flood-control projects. 

EXAMINATIONS AND 8URVEYS.-Examinations and surveys 
are generally authorized for specific localities in omnibus 14Flood 
Control Acts.'' 38 A number of laws govern the making of such 
examinations and surveys. Repeating a requirement already 
made applicable,37 Congress in 1939 provided that no prelimi
nary examination, survey, project, or estimate for new works 
shall be made except where authorized by law, and further 
that, after the regular or formal report thereon is submitted, 
no supplemental or additional report or estimate shall be made 
unless authorized by law.38 However, in the 1941 and subse
quent flood-control statutes, Congress provided that the Secre
tary may cause a review of any examination and survey to be 
made and a report thereon submitted to Congress, if in his 
opinion such review "is required by the national defense 
or by changed physical or economic conditions.'' 39 

Also, as already stated, legislation providing for the "308 
Reports" authorizes "such additional study or investigation as 
the Chief of Engineers finds necessary to take into account im
portant changes in economic factors as they occur, and addi
tional stream-flow records, or other factual data.'' 40 Moreover, 
it should be noted that construction and maintenance funds 
are available for making examinations and surveys, or in pre
paring reports in review thereof as authorized by law.41 

Congress has also enacted additional specifications of data 
to be obtained and set forth in reports. Thus, all examinations 

by the Department of the Army. Act of June 22, 1936, I 4, 49 Stat. 1570, 
1571, 33 U. S. C. 701d. No record has been found of approval by Congress 
of a compact under this provision. 

• See BUpra, pp. 132--133. 
• See, e. fl., Act of May 17, 1950, 64 Stat. 168. 
11 See supra. pp. 132-133. 
• Act of August 11,1939,§6, 53 Stat.1414, 1415,33 U.S. C. 701b-4. 
• See, e. fl., Act of August 18, 1941, § 4, 55 Stat. 638, 648. 
• Act of August 30, 1935, I 6, 49 Stat. 1028, 1M8; see supra. pp. 92-93. 
a Act of August 11, 1939, I 2, 53 Stat. 1414, 33 U. S. C. 701b-3. 
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and surveys must include "a comprehensive study" of the 
watershed, and each report thereon must include data relating 
to the extent and character of the area to be affected by the 
project, the probable effect upon any navigable water, the pos
sible economical development and utilization of power, .and 
other properly related uses.'2 In the preparation of flood-bon
trol reservoir projects, as in the case of like navigation improve
ments, reports must include specified information concerning 
possible damage to wildlife resources/3 and also relevant is the 
possible use of dams as supports for highway bridges." 

CooPERATION WITH OTHER AGENCIEs.-In connection with 
navigation improvements, we pointed out that the Army Engi
neers are required by statute in certain cases to cooperate with 
states and with the Secretary of the Interior,\15 and also with 
the Fish and Wildlife Service." The statutory situation is the 
same in each case as to flood-control projects. So also as to 
participation in the voluntary operations of the Federal Inter
Agency River Basin Committee." 

RIVER AND HARBoR BoARD.-The duties and functions of the 
Board of Engineers for Rivers and Harbors respecting navi
gation improvements apply also as to flood-control projects.48 

In addition, Congress in 1917 expressly directed that the Board 
give its opinion in the case of flood-control projects as to what 
federal interest, if any, is involved; what share of the expense, 
if any, should be borne by the United States; and the advis
ability of adopting the project.• 

.. Act of March 1, 1917, § 3, 39 Stat. 948,950, 33 U.S. C. 701. This statute 
also makes provision for assistance to the Army Engineers by representatives 
of other departments in order to avoid duplication and to coordinate the 
various government services • 

.. See .t~~pra, p. 97 • 

.. See .t~~pra, PP. 94-95. 
• See au.pro, pp. 96-97. The details of the congressional policy were first 

specified in the Act of December 22, 1944, § 1. 58 Stat. 887, and also were made 
applicable in subsequent flood control acts. 

• See aupra, p. 97 • 
.. See .tiiJWa. p. 97. 
• See .tUpra, pp. 99-100. 
• Act of March 1, 1917, § 3, 39 Stat. 948, 950, 33 U. S. C. 701. 
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On request of the Committee on Public Works of either the 
Senate or the House, the Board is required by statute to exam
ine and review the report on any examination or survey made 
pursuant to law, and report thereon as in other cases.110 

Authorization of Projects 

In authorizing examinations and surveys, Congress has regu
larly provided that the Govenment shall not be deemed to have 
"entered upon" any project until it shall have been adopted by 
law!1 Congressional practice has been to authorize the prose
cution of projects in omnibus "Flood Control Acts," as in the 
case of examinations and surveys. 52 

GENERAL LIMITATIONS.-Congress has directed that no proj
ect or estimate for new work shall be made except where 
authorized by law, and that after a written or formal report 
thereon, no supplemental or additional report or estimate shall 
be made unless authorized by law.111 

CoNTINUING AUTHORIZATIONs.-The apparent restrictive ef
fect of those limitations is qualified, however, by a number of 
laws in the nature of continuing authorizations for specified 
types of work. Each of them deviates from the general legis
lative practice of approving work on a project-by-project basis. 
Also, a number of them allow varying degrees of discretion in 
the use of funds, as we shall see. 

Small Projects.-Th.us, Congress in 1948 empowered the 
Secretary to allot from appropriated funds up to $2,000,000 in 
any one :fiscal year for the construction of undefined "small 
flood-control projects" not specifically authorized by Congress, 
and not within the areas intended to be protected by authorized 

·· projects." It was also required that such "small" projects 

• Iii.. See also BUJ)ra, p. 100: 
• Act of June 22, 1936, § 6, 49 Stat. 1570, 1592. 
• See, e. g., Act of June 30,1948, § 201,62 Stat. 1171,1175. 
• This requirement was expressly stipulated in the Flood Control Acts 

of 1936, 1938, and 1939, but omitted from subsequent Flood Control Acts. 
See, e. g., Act of June 22, 1936, § 6, 49 Stat. 1570, 1592. See also references 
to the "applicable" pre-1917 provisions discussed supm, p.132. 

11 Act of June 30, 1948, § 205, 62 Stat. 1171, 1182, 33 U. S.C. 701s (Supp. 
III). 
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come within the 1936 congressional declaration of policy; 111 

that not more than $100,000 from appropriations for any one 
fiscal year be allotted at a single locality; that the local-co
operation requirements of the amended 1936 Act apply;58 and 
that the work be complete in itself and not commit the U;ni.ted _ 
States to additional improvement except as may result from 
the normal procedure applying to projects authorized after 
submission of preliminary examination and survey reports.11

' 

In 1950, the foregoing amounts were increased to $3,000,000 
and $150,000, respectively.li8 

Rescue Work, Repair, Maintenance, and Modification.
Wide discretion is permitted in the use of funds and a sub
stantial project authorization is given by legislative provisions 
for rescue and related work. In 1941, Congress authorized 
the Secretary to allot, from flood-control appropriations, up 
to $1,000,000 in any one fiscal year for undefined "rescue 
work," or the repair or maintenance of flood~control work 
threatened or destroyed by flood.59 This amount was in
creased to $2,000,000 by the Flood Control Act of 1946.60 In 
1948, the authorization was extended to include the strength
ening, raising, extending, or other modification of any flood
control work deemed necessary by the Chief of Engineers for 
the adequate functioning of the work for flood control.81 In 
1950, Congress made provision for an emergency fund of $15,-· 
000,000 for such activities, authorizing an appropriation for 
initial establishment of the fund and its replenishment on .an 
annual basis.61 

• I tl. See 8tlf)ra, p. 131. 
11 I d.. See infra, pp. 144-145. 
"Ill. See 8Uf)ra, pp. 134-135. 
• Act of May 17, 1950, I 212, 64 Stat. 163, -. 
• Act of August 18, 1941, I 5, 55 Stat. 638, 650. 
• Act of July 24, 1946, I 12, 60 Stat. 641, 652, as amended, 33 U. S. C. 70ln 

(Supp. III). 
• Act of June 30,1948, 1206, 62 Stat. U71, U82, 33 U.S. C. 701n (Supp. 

III). 
• Act of May 17 1950, § 210, 64 Stat. 163, -. An earlier statute con

tains an authorization for a sum of $25,000,000 to be appropriated as a 
somewhat similar emergency fund, Subject to conditions (1) that local 
interests provide without cost to the United States all necessary lands, 
easements, and rights-of-way and operate the works in a manner satisfactory 
to the Chief of Engineers, (2) that, pending appropriation of such 811111, 
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Bank Protection: Highways, Bridge Approaches, and Public 
Works.-For the construction of emergency bank-protection 
works to prevent flood damage to highways, bridge approaches, 
and public works, the Secretary is authorized under 1946legis
lation to allot, from flood-control appropriations, not to exceed 
$1,000,000 per year but not more than $50,000 at any single 
locality, when the Chief of Engineers deems such work ad
visable.83 

Highways, Railways, and Utilities.-A similar general au
thorization under the same 1946legislation empowers the Chief 
of Engineers to use funds for the "repair, relocation, restora
tion, or protection" of a highway, railway, or utility when it 
has been or is being damaged or destroyed by reason of the 
operation of any dam or reservoir project under the Army's 
control.84 For this purpose, he may utilize any funds available 
for the construction, maintenance, or operation of the project 
involved.• 

Removal of Obstructions and Clearing Channels.-Still an
other continuing project authorization involving discretion in 
the use of funds is the authority of the Secretary to allot not 
to exceed $1,000,000 from ~ppropriations for any one fiscal year · 
for flood control, for, removing snags and other debris, and 

·clearing and straightening the channels in navigable streams 
and their tributaries, when the Chief of Engineers deems such 
work advisable in the interests of flood control; not more than 
$50,000 may be expended for a single tributary from appro
priations for any one fiscal year .88 

Evacuation of Flooded Areas.-Discretion in the use of funds 
and continuing authority for project modification are both in-

the Secretary may allot from existing tlood-eontrol appropriations sums 
necessary for immediate prosecution of the emergency work thus author
ized, such appropriations to be reimbursed from the emergency fund when 
appropriated, and (3) that funds to be allotted shall not be diverted from 
unobligated funds from the appropriation "Flood Control-General." See 
Act of June 30, 1948, § 208, 62 Stat, 1171, 1182, 33 U. S.C. 70lt (supp. III). 

• Act of July 24, 1946, § 14, 60 Stat. 641, 653, 33 U. S. C. 701r. 
"' § 9, 60 Stat. 643, 33 U. S. C. 701q. 
11 Ill. As to exclusions from this protection, see 1111pra, n. 160, p. 103. 
11 ~t of August 28, 1937, 1 2, 50 Stat. 876, 877, as amended, 33 U. S. C. 701g. 
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volved in a 1938 statute empowering the Chief of Engineers 
to modify project plans so as to evacuate areas rather than 
protect them by levees or flood walls.87 He may expend "a sum, 
not substantially exceeding'' the amount saved in construction 
cost, for evacuation of the area and rehabilitation of the ,per
sons so evacuated, or he may transfer such sum to another 
federal agency for that purpose, or enter into agreement with 
states, local agencies, or individuals for evacuation, rehabilita
tion, and reimbursement.• 

Insufficient Authorization.-Considerable latitude both as 
to utilization of funds and as to project modification is afforded 
where the total authorization for a project is not sufficient for 
its completion. The Chief of Ertgineers may plan and make 
expenditures on preparations for the project, such as the pur
chase of lands, easements, and rights-of-way; readjustment of 
roads, railroads, and other utilities; removal of towns, ceme
teries, and dwellings from reservoir sites; and the construction 
of foundations.• Also, he may modify plans so that the dam 
or other work will be smaller than originally planned "with a 
view to completing a. useful improvement within an authoriza
tion." 70 The smaller structure must be so located that it will 
be feasible later to enlarge the work to permit full utilization 
of the site for "all purposes of conservation such as flood con
trol, navigation, reclamation, the development of hydroelectric 
power, and the abatement of pollution." n · 

Water Supply.-In connection with an authorization for the 
Secretary to receive funds from states to be expended with 
federal funds for authorized flood-control work, Congress pro
vided generally that plans for any reservoir project may be 
modified to provide additional storage capacity for domestic 
water supply or other conservation storage, if the cost of such 
increased capacity is contributed by local agencies and they 

• Act of .June 28, 1938, I 3, 52 Stat. 1215, 1216. 33 u. S. C. 7011. 
•rt~.. 

• Act of August 18, 1941. I 2. 55 Stat. 638. 33 U. S. C. 70lm. 
•rt~.. 

a ltl. See also H. Bep. No. 759, 77th Cong..lst aesa.. p.l (lDU). 
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agree to utilize the same in a manner consistent with federal 
uses and purposes.'~'~ 

School Facilities.-While not a continuing general authori
zation, ..it should be noted that Congress has recently em
powered the Chief of Engineers to provide school facilities for 
the education of dependents of persons engaged on the con
struction of a number of specified flood-control projects, and 
to pay for· the same from funds available for such projects.13 

Likewise,'"when it"is determined to be in the public interest," 
he is authorized to enter into cooperative arrangements with 
local agencies for the operation of such 'facilities, for their 
expansion at federal expense, and for federal contributions to 
cover the increased cost to local agencies of providing the educa-
tional services required. by the Government.74 

' 

Railroad Bridges Altered at Federal Expense.-The Chief of 
Engineers is vested with exceptiona.lly wide and continuing 
discretion in connection with railroad-bridge alterations in
cluded in authorized flood-protection projects. For Congress 
in 1946 "authorized" but did not "direct" him to include at 
federal expense the necessary alterations of railroad bridges 
and approaches in connection therewith.75 Thus, federal funds 
may be used for items otherwise considered as local respon-
sibilities. -t -. 

'"Act of June 22, 1936, § 5; 49 Stat. 1570, 1572, as added by Act of July 
19, 1937, § 1, 50 Stat. 515, 518, 33 U. S. C. 701h. 

11 Act of July 24, 1946, § 6, 60 Stat. 641, 642, as amended June 25, 1948, 
§ 1,..62 Stat. 1019, 1022. Congress recently enacted two statutes generally 
concerning _the construction of school facilities at federally affected areas. 
Act of September 23, 1950, 64 Stat. 967, and Act of September 30, 1950, 64 
Stat. UOO. 
"I d. See also infra, p. 529. 
'"Act of July 24, 1946, § 3, 60 Stat. 641, 642. In reporting this legislation, 

the Bouse Committee asserted that it is usually beyond the ability of levee 
districts and local communities to bear the cost of railroad-bridge changes 
made necessary by the prosecution of levee, 11.ood-wall and channel recti
fication projects ; and that since the benefits from maintaining the railroad 
transportation network accrue to the country as a whole, it was deemed 
fair to include the eXpense·oi such authorization as a federal cost. u.· Rep. 
No. 2165, 79th Cong., 2d sess., p. 6 (1946). · 

- ,;.. . ~ ~ .· c ·; .. "' . ~ : -'I ~ ~- ~- : ·.. : • . • ~ • :. . - ~ 
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Bridges, Future Power, and Fishways.-Also, we should men
tion three additional continuing authorizations of activities, 
but which are not accompanied by authorizations for appro
priations of funds. One example has already been noted-the 
general authority to construct bridges on dams.76

. Likewise, in 
acts authorizing .flood-control projects since' 1938, Congress 
has directed that penstocks and other similar facilities adapted 
to possible use in the development of power be installed.77 

Similarly, an 1888 statute gives the Secretary general discre
tionary authority to construct fishways whenever improve
ments are found to obstruct the passage of fish.7~ 

MISSISSIPPI RIVER.-In addition to the foregoing statutes 
constituting continuing authorizations for various types of 
work, several other aspects of legislation concerning project 
authorization should be noted. The first concerns the Missis
sippi River. Reference has been made to the fact that the 
development of federal responsibility for flood control on a 
national basis was largely an outgrowth of federal interest in 
the control of Mississippi floods.79 Historic importance thus 
attaches to the role played by the Mississippi River Commis
sion in· the lower Mississippi.80 Legislation specifying the 
nature and scope of federal interest and responsibility is 
lengthy, complicated, and varied.81 Thus, many extensive and 
involved provisions apply here which are unlike those obtain
ing generally, such as those concerning bridges,82 local contribu
tion,88 flowage rights/1

" discretion as to modifications,1111 and 

"See supra, pp. 94-95. . · ,. . 
"Act of June 28, 1938, § 4, 52 Stat. 1215, 1216, 33 U. S.C. 701j. Repeated 

in all subsequent Flood Control Acts. 
11 Act of August 11, 1888, § 11, 25 Stat. 400, 425, 33 U. S. C. 608. 
"See aupra, pp. 127-130. 
10 For a discussion of the previous and existing projects, together with 

recommended modifications, see ANNUAL REPOBT OF THE CHIEI' OF ENGINEEBB, 
U.S. ARMY, pp. 2673-2679 (1949). ' 

• See 33 U. S. C. 702 et aeq; ct. authorization of flood-control work by the 
California Debris Commission, Act of March 1,1917, § 2, 39 Stat. 948, 949, 33 
u.s. c. 703. . 

• Act of June 15, 1936, § 7, 49 Stat. 1508, 1510, 33 U. S. C. 702a-7; 
• Act of l\Iay 15, 1928, § 2, 45 Stat. 534, 535, 33 U.S. C. 702b. 
11 Act of May 15, 1928, § 4, 45 Stat. 534, 536, as amended, 33 U. S.C. 702d. 
• See, e. g., Act of June 15, 1936, § 4, 49 Stat. 1508, 1509, as amended, 33 

U. S. C. 702J-L 
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numerous others. But it should not be assumed that this work 
on the lower Mississippi is an isolated and independent project, 
for on the contrary Congress has sought to integrate it with 
flood-control measures initiated elsewhere on the Mississippi 
and its tributaries.• 

FLooD CoNTROL AT RECLAMATION PRoJECTS.-Under the 1939 
Reclamation Project Act, a portion of the total estimated con
struction cost of a Reclamation project may be allocated by the 
Secretary of the Interior to flood control on a nonreimbursable 
basis.87 That Act permits automatic authorization of a Recla
mation project upon the fulfillment of prescribed conditions, 
including the amendment in the 1944 Flood Control Act.88 

A SPECIAL CASE.-An unusual example of project authoriza
tion deserves notice. Concerning the then existing Alamogordo 
Dam and Reservoir, Congress in 1939 authorized and declared 
it to be "for the purposes of controlling floods"_ and other 
specified objects, directing that the amount properly allocable 
to flood control be determined and transferred from the general 
fund of the Treasury to the Reclamation Fund, for reduction 
of the maximum repayment obligation of The Carlsbad Irriga
tion District.811 

RESTRICTIONS ON: LEGISLATIVE CoNSIDERATION.-Apart from 
specifications applicable to the Army Engineers in connection 
with project authorizations, described above, Congress in 1946 
announced a restriction upon its own actions, declaring that it 
would authorize no project "or any modification not author
ized" unless a report for such project or modification has been 
previously submitted by the Chief of Engineers in conformity 
WithlaW,80 

• See, e. g., CoMPREHENSIVE FLooD CoNTROL PLAN FOB OHIO AND LowER MI&
SIBBIPPI RIVEBB, Flood Control Com. Doc. No.1, 75th Cong., 1st sess. (1937), 
as partially authorized in the Act of June· 28, 1938, § 4, 52 Stat. 1215, 1216. 

• Act of August 4, 1939, §9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485h(a). 
• Act of December 22,1944, § l(c); 58 Stat. 887, 889. 
• Act of August 11, 1939, I 7, 53 Stat. 1414, 1417, 33 U. S. C. 707. 
• See ~~Upra, n.173, p.105. This same pronouncement is repeated in subse

quent Flood Control Acts. 



Funds 

Congressional practice is to appropriate annually lump sums 
"for the construction and maintenance of certain public works 
on rivers and harbors for flood control, and for other 'PUr
poses." 91 Such f}lnds are declared to "remain available hntil 
expended." 82 

• 

Generally, such funds are also available for detailed surveys 
and for preparing plans and specifications necessary for the 
construction of flood-control projects.93 But recent appropria
tion acts have contained an admonition that expenditures of 
funds for surveys "shall not be construed as a commitment of 
the Government to the construction of any project." 84 More
over, it should be noted that Congress in 1941 authorized "all 
appropriations" necessary for operation and maintenance of 
flood-control works authorized to be operated and maintained 
by the United States.95 

CONTRffiUTIONS AND ADVANCES.-In addition to moneys ob
tained under such appropriations, funds may otherwise be made 
available for flood-control work under specific statutory pro
visions. For example, the Secretary may receive contributions 
from states and their political subdivisions, to be expended 
in connection with federal funds for any authorized flood
control project whenever such work and expenditure are 
deemed by him on recommendation of the Chief of Engineers 
to be "advantageous in the public interest." 98 Similarly, the 
Secretary is empowered to receive funds advanced by states 
and their political subdivisions and expend the same "in 
the immediate prosecution" of an authorized flood-control 
project.97 Such advances must be repaid without interest from 
appropriations provided by Congress for flood-control works, 

"' See, e. g., Act of June 25, 1948, § 1, 62 Stat. 1019, 1022. 
•]d,, 

•1a. 
"Id. 
• Act of August 18, 1941, I 10, 55 Stat. 638, 651. 33 U. S. C. 701f-l note 

following. 
• Act of lune 22, 1936, § 5, 49 Stat. 1570, as added by Act of July 19, 

1937, § 1, 50 Stat. 515,518,33 U.S. C. 701h. 
"'Act of October 15, 1940, 54 Stat. 1176, 33 U. S. C. 701h-l. 

911611--51----11 
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but no repayment may be made of funds contributed for the 
purpose of meeting conditions of local cooperation.• 

NAVIGATION AND PRo.rEcr-AUTHORIZATION LAws.-In addi
tion to the foregoing and to the fact that flood-control expendi
tures must accord with laws governing expenditures for navi
gation improvements, as already noted," Congress has enacted 
a number of other laws specifically governing the use of flood
control funds. They generally allow varying degrees of 
discretion in the use of funds to undertake specified types of 
work, and many of them constitute continuing project author
izations. These we have already discussed in connection with 
"Authorization of Projects." 100 

. LocAL CooPERATION.-Another and a specially significant 
aSpect of legislation governing use of funds is the evolution 
of requirements relating to local cooperation, which establish 
a prohibition against the use of funds in certain cases. In 
the 1936 Flood Control Act, Congress provided that no money 
appropriated under the authority of that Act shall be expended 
on the construction of any project until states, political sub
divisions thereof, or other responsible local agencies have given 
assurances satisfactory to the Secretary of the Army that they 
will: (a) provide without cost to the United States all neces
sary lands, easements, and rights-of-way; (b) hold and save 
the United States free from damages due to the construction 
work; and (c) m&ntain and operate all the works after com
pletion in accordance with regulations prescribed by the Secre
~ of the Army.101 This 1936 statute also provided that, if 
expenditures for lands exceed estimated construction cost, the 
local agency may be reimbursed one-half of such excess. Also, 
if benefits accrue to lands outside the state where the project 
is located, the Secretary, with the consent of the state where 
the project is located, may acquire the necessary lands after 
he has received from the benefited states the estimated land 

. •ItL 
• See .Upnl, p. 132. 
-See .upra, pp. 136-140. 
• Act of June 22. 1936, § 3, 49 Stat. 1570, 1571. As amended in a manner 

· not here relevant, this provision is codified in 33 U.S. C. 701c. 
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cost, less one-half the amount by which the estimated land 
cost exceeds the corresponding estimated construction cost. 
The Secretary must determine the proportion of the estimated 
land cost to be contributed by each state, political subdivision, 
or local agency "in consideration for the benefits to be. re
ceived by such agency." Moreover when not less than 15% 
of the estimated benefits accrue to lands outside the state in 
which the project is located, condition (c) above shall not 
apply. 

A 1938 amendment of the foregoing provisions requires that, 
in the case of "any dam and reservoir project, or channel im
provement or channel rectification project for flood control" 
authorized in the 1936 and 1938 Flood Control Acts, the 
United States shall acquire all lands, easements, and rights
of-way, and conditions (a), (b), and (c) of the 1936 Act shall 
not apply.102 In addition, provision was made for reimburse
ment to states and other agencies for actual land expenditures 
for such projects. 

Also, as to projects authorized since 1941, except dam and 
reservoir projects, conditions (a), (b), and (c) have been made 
applicable.103 Thus, . the conditions continue to be stripped 
of a large measure of significance. However, exceptions to. 
the general policy and varying requirements of local coopera
tion are prescribed by law in some cases.104 

In all cases where conditions of local cooperation are made 
applicable, however, the project authorization expires within 
five years from the date of notification to the local interests 
of the requirements of local cooperation, -unless such local_ 

.. Act of June 28, 1938, I 2, 52 Stat. 1215. As amended In a manner not 
here relevant, this provision is codified in 33 U. S.C. 701c-1. 

• Act of August 18, 1941, § 2, 55 Stat. 638; Act of December 22, 1944, 1 3, 
58 Stat. 887, 889; Act of July 24, 1946, ·I 2, 60 Stat. 641; Act of June 30, 
1948, § 201,62 Stat. 1171, 1175; see 33 U.S. C. 701c note (Supp. III). See 
also Act of May 17, 1950, § 201, 64 Stat. 163, -. 

'"' For example, In the case of the Bald Hill Reservoir Project on the 
Sheyenne River, local-contribution requirements include the furnishing of 
$208,000 toward the cost of the project, estimated at $810,000. See Act 
of December 22, 1944, I 10, 58 Stat. 887, 896; Sen. Doc. No. 193, 78th Cong., 
2d sess., p. 2 (1944). See also ANNUAL REroBT or TBJC CBlEF o:r ENGmEEBB, 
u. s . .ABKT, p. 8 (1949). 
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interests furnish within that tiine satisfactory assurances that 
such cooperation will be furnished.105 

PLANNING FOR CoNSTRUcriON PROORAM.-In recent Flood 
Control Acts, Congress has regularly authorized use of any avail
able Hood-control funds for "plans, specifications, and pre
liminary -work" to enable "rapid inauguration of a construction 
program." 108 

• 

SERVICES OF OrH.ER AGENCIES.-The Secretary is authorized 
to cooperate with institutions, organizations, and individuals, 
and to utilize the services of federal, state, and other public 
agencies in carrying out the purposes of the 1936 Flood Con
trol Act, as amended and supplemented.107 To this end, he 
may pay by check to the cooperating agency, either in advance 
or upon the furnishing or performance of the services, all or 
part of their estimated or actual cost.108 

WEATHER BUREAu.-In 1938, provision was made for the 
establishment, operation, and maintenance by the Weather 
Bureau of a current information service on precipitation, flood 
forecasts, and warnings, whenever in the opinion of the Chief 
of Engineers and the Chief of the Weather Bureau such service 
.is advisable in connection with either preliminary examina.
tions and ~urveys or works of improvement authorized by law 
for Hood-control purposes.1011 An expenditure of not to exceed 
$375,000 per annum, from Hood-control appropriations, is au
thorized, and the Chief of Engineers may allot to the Weather 
Bureau funds for such expenditure.110 

Prosecution of Projects 

In connection with laws relating to authorization of proj
ects, we summarized those concerning evacuation, insufficient 

- See supra, u. 103, p. 145. 
-Act of July 24, 1946, I 10, 60 Stat. 641, 644 ; Act of June 30, 1948, I 203, 

62 Stat. 1171, 1175; Act of May 17, 1950, I 204, 64 Stat. 163, -. 
-Act of June 28, 1938, 1 5, 52 Stat. 1215, 1223, as amended, 33 U. S. C. 

701b-2. 
-ItJ. 
-Act of June 28, 1938, I 8, 52 Stat. 1215, 1226, 33 U. S. C. 706. 
IIIJcJ. 
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authorization, water supply, school facilities, and railroad 
bridges altered at federal expense.m In addition to author
izing particular types of work, these laws also govern the 
related aspects of prosecution of projects. Also applicable 
here are the pre-1917 laws relating to the prosecutio:h of 
navigation improvements, already discussed.112 Apart from 
these two groups of statutes, Congress has enacted no legisla
tion specifically governing the prosecution of flood-control 
projects. 

Operation of Projects 

In the discussion of laws affecting the operation of naviga
tion projects, we summarized those parts of the Act of Decem
ber 22, 1944, which relate to the use of dams and reservoirs for 
navigation, power, water supply, irrigation, and recreation.118 

Similarly, reference was there made to the provisions of 
1946 legislation concerning wildlife resources.114 So also as .to 
the provisions of the Act of July 29, 1946, regarding the possible 
use of dams as foundations for bridges.115 All of those pro
visions apply with like force to the operation of flood-control 
projects. Moreover; with respect to specified flood-control 
projects in the West, Congress in recent authorizations has ex~ 
pressly subordinated navigation use of waters to beneficial con
sumptive use, exactly as in the case of navigation projects.116 

Congress has provided that the Secretary shall prescribe reg
ulations for the use of storage allocated for flood control, 
just as in the case of navigation, at all reservoirs con
structed wholly or in part with federal funds:117 This law does 
not apply to the Tennessee Valley Authority, except that in 
case of danger from floods on the lower Ohio and Mississippi 

"
1 See supra, pp. 138-140. 

111 Act of March 1, 1917, § 3, 39 Stat. 948, 950, 33 U. S.C. 701. See supra, 
pp. 107-109. 

ua 58 Stat. 887; see supra, pp. 109--110 . 
.,. See supra, pp. 110-111 . 
... See supra, pp. 94-95. 
111 See, e. g., Act of December 22, 1944, I 1 (b), 58 Stat. 887, 889; see aupra, 

pp. 111-112. 
u• Act of December 22, 1944, I 7, 58 Stat. 887, 890, 33 U. S. C. 709; see 

aupra, p. 109. 
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Rivers, TV A must regulate the release of water from the Ten
nessee River into the Ohio River in accordance with instruc
tions of the Department of the Army.u• 

International Commissions 

Duplication may again be avoided by reference to a discus
sion of this subject in the preceding chapter, "Navigation." 111 

Here as there, significance attaches to the duties, responsibil
ities, and jurisdiction of the International Joint Commission.1211 

Similarly pertinent here are the duties, responsibilities, and 
jurisdiction of the International Boundary and Water Com
mission, United States and Mexico.121 The Convention of Feb
ruary 1, 1933, provides for rectification by the Commission 
of the Rio Grande between El Paso and Fort Quitman, Texas, 
for flood protection and for the stabilization of the interna
tional boundary.122 Likewise, the Secretary of State, acting 
through the American Commissioner, is authorized to conduct 
investigations relating to flood control; among other things, 
upon the boundary' between the United States and Mexico.128 

And the President has authority over construction, operation, 
and maintenance of any project provided for in a treaty with 
Mexico.124 Also, Congress has authorized the United States 
Section of the Commission to construct the Rio Grande Canali
zation Project, designed primarily for flood control and to facil
itate compliance with the Water Convention of May 21, 1906.125 

Considerable expansion of the Commission's activities re
sulted under the Treaty of February 3, 1944. It was given gen
eral jurisdiction over the boundary parts of the Rio Grande 
and the Colorado River, with provision for construction of 
works of conservation and flood control on the Rio Grande, and 

Ul[rJ,. 

· :u. See supra, pp.121-123 • 
.. See supra, pp.121-122. 
.., See aupra, pp. 122-123 . 
.. Art's. I, VI, 48 Stat. 1621, 1622, 1624. 
• Act of May 13, 1924, § 1, 43 Stat. US, as amended, 22 U. S. C. 277a . 
... § 1, 43 Stat. US, 22 U.S. C. 277b . 
.. Act of .August 29,1935, § 1, 49 Stat. 961; Act of Jm1e 4, 1936, 11, 49 Stat. 

1463; Act of April22, 1940, §1, 54 Stat. 151. 
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on the Colorado and Tijuana Rivers, in connection with the 
division of their waters between the two countries.ua 

Summary 

Assumption of federal responsibility for control of floods on 
a national basis is a relatively recent development. Although 
beginning about a century ago, legislative evidence of federal 
interest was long confined principally to the Mississippi Valley. 
In 1917 and again in 1928, such interest was accentuated and 
broadened. Finally, Congress in 1936 pronounced a national 
flood-control policy and authorized numerous flood-control 
projects throughout the Nation. "Flood control" is defined to 
include "channel and major drainage improvements." 

In the main, legislation relevant here bears a marked simi
larity to that governing navigation improvements. Thus, in
vestigations and improvements of rivers and other waterways 
for flood control and allied purposes are prosecuted by the 
Army Engineers. In the preparation of flood-control projects, 
many laws concerning navigation improvements are expressly 
made applicable. Similarly, authorizations of surveys, prep
aration of reports tl;tereon, cooperation with states and other 
agencies, and review by the Board of Engineers for Rivers and 
Harbors-all substantially follow the pattern applicable to 
navigation improvements. 

Projects may be undertaken only when expressly authorized · 
by Congress, and a number of laws have been enacted in the 
nature of continuing authorizations for specified types of work, 
many allowing varying degrees of discretion in the use of funds. 

Excepting dam and reservoir projects, law generally appli
cable to authorizations for flood-control work requires that 
states or other local interests provide the necessary lands and 
maintain local works. 

With few exceptions, laws concerning funds and concerning 
prosecution and operation of projects, including multiple uses, 
are substantially like those governing navigation improve
thents. 

As to certain international waters, two international com
missions have functions concerning, among other things, flood 
control. 

• 59 Stat. 12I.9. 



Chapter .5 

Irrigation 

Irrigation is the artificial application of water to soil for the 
purpose of supplying the water essential to plant growth.1 

Both streams and other surface waters are used by direct diver
sion and by storage in reservoirs. Artesian flow and pumping 
from natural and artificially recharged underground supplies 
are also employed. In addition, scientific research seeks still 
other supplies, including artificial development of precipitation 
through nuclear process and conversion of sea and other saline 
waters to fresh water.2 Purification of water contaminated by 
sewage and industrial waste is also under study.3 

Irrigation is practiced in some areas of the United States 
having a relatively large annual but poorly distributed sea
sonal rainfal1.4 It is essential to sustain plant life in a sub
stantial portion of .the West!' Lands west of the one-hun
dredth meridian were apparently considered to comprise the 
western area concerned with irrigation in relation to public 
lands when Congress in 1890 required that patents to those 
lands reserve a right-of-way for canals or ditches constructed 
by authority of the United States.8 Moreover, a recent re-

1 Israelsen, IRRIGATION PBINClPLES AND PRACTICES, p. 1 (1932). 
1 A recent bill would provide for research and demonstration in these 

matters. S. 1300, 81st Cong., 1st sess. (1949). 
1 See, e. g., The Scientific Monthly, Vol. LXXI, No.2, p. vi (August 1950); 

CANADIAN RlvEB PROJECT IN TExAs, H. Doc. No. 678, Slst Cong., 2d sess., pp. 
IV, 11, 14 (1950). 

• See 1 Kinney, IRRIGATION AND WATEB RIGHTS, § 588, p, 1011 (2d ed. 1912) ; 
STATISTICAL ABSTRACT OF THE UNITED STATES, Table 179, p. 150 (1949), 

1 California Oregon Power Co. v. Beaver Portland, Cement Co., 295 U. S. 
142, 157-158 (1935); see supra, p. 34, and intra, n. 9, p. 152. 
· • Act of August 30, 1890, § 1, 26 Stat. 371, 391, 43 U. S. C. 945. 

Neither the Act of 1866 nor the Act of 1870 specifies the geographic ar~ 
to which they shall apply, although the title of the former refers to rights
of-way "on the public lands." See supra, pp. 35-37. 

lSI 
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quirement for consultation by the Chief of Engineers with the 
Secretary of the Interior and for cooperation was made appli
cable to investigations concerned with the use or control of 
"waters arising west of the ninety-seventh meridian." ' And 
in connection with the operation and maintenance of naviga
tion and flood-control projects authorized since 1944, Congress 
has provided that use for navigation of "waters arising in States 
lying wholly or partly west of the ninety-eighth meridian" 
shall be only such use as does not conflict with beneficial con
~umptive use for specified purposes, including irrigation.• 

Nearly 95% of the total land irrigated in the United States 
is within the area generally referred to as the 17 Western 
States.• These are: Arizona, California, Colorado, Idaho, 
Kansas, Montana, Nebraska, Nevada, New Mexico, North Da
kota, Oklahoma, Oregon, South Dakota, Texas, Utah, Wash
ington, and Wyoming. 10 As we shall later see, each follows 
exclusively the appropriation doctrine of water rights, or recog
nizes it in part.u Irrigation is also practiced to some extent 

'Act of December 22,1944, I 1(a), 58 Stat. 887,888. As previously noted, 
in providing for cooperation with "affected States," this statute defines that 
term to include those in which all or part of the works would be located; 
those which in whole or part are both within the drainage basin involved 
and situated in a State lying wholly or in part "west of the ninety-eighth 
meridian" ; and such of those "east of the ninety-eighth meridian" as, tn 
the judgment of the Chief of Engineers, will be substantially affected. See 
aupra, pp. 96-97. 

Section 1(c) of the 1944 Act also requires that, "The Secretary of the 
Interior, in making investigations of and reports on works for irrigation 
and purposes incidental thereto shall, in relation to an affected State or 
States (as defined in paragraph (a) of this Section) and to the Secretary 
of War, be subject to the same provisions regarding investigations, plans, 
proposals, and reports as described in paragraph (a) of this section for 
the Chief of Engineers and the Secretary of War." § 1(c), 58 Stat. 889. 

• See, e. g., §1(b), 58 Stat. 889, and Act of March 2, 1945, § 1(b), 59 Stat. 
· 10, 11; Act of July 24, 1946, I 2, 60 Stat. 641; Act of June 30, 1948, § 202, 62 

Stat. 1171, 1175; Act of May 17,1950, I 202,64 Stat. 163, -. 
• In 1944, there were 19,431,000 acres of irrigated land in these States. 

Special Release Supplementing 1945 Census of Agriculture, Department of 
Commerce, Bureau of Censu& 
-w-see infrn, p. 183. 

• See infra, pp. 156-158 and the summaries of portions of the relevant law 
of each of the States set forth in Appendix B, infra, pp. 711-777. 
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in the States of Arkansas, Florida, New Jersey, and Louisiana.12 

The first three are generally considered common-law states/11 

while the law of Louisiana finds its sotrrce in the civillaw.1• 

All, however, generally recognize only the riparian doctrine.11 

In the preface to the first edition to his work on lrriga:tion 
and Water Rights, Kinney observed in 1894 that, with the in
crease in irrigation undertakings and their involvement in the 
doctrine of appropriation, a departure from the common-law 
doctrine of riparian rights hSd alreaay resulted in numerous 
water~right controversies and "a mass of court decisions and 
statutory law on the subject." 11 Eighteen years later, he pref-r 
aced his four-volume second edition of that work by noting 
the adoption in the interim by many irrigation states of water 

u Special Release Supplementing 1945 Census of Agriculture, Department 
of Commerce, Bureau of Census. 

u In this connection·, see generally Missouri Pac. R. Co. v. McKirvn,ey, 189 
Ark. 69, 72, 71 S. W. 2d 180, 181 (1934): Knapp v. Freflrlcksen,148 Fla. 311, 
40 So. 2d 251 (1941); Girartl Tf"UBI Co. v. Schmitz, 129 N.J. Eq. 444, 467, 20 
A. 2d 21, 35 (1941). 

Under a 1909 Arkansas statute, certain powers are available to corpora
tions created "for the purpose of furnishing water to the public for irriga~ 
tion of any lands or crops." ARK. STATS. ANN., 1947, § 35-1201. A recent 
statute also provides for. the establishment of irrigation districts. ABK. 
STATS. ANN., 1947, em.:. SUPP., 1949, §§ 21-001-21-933. 

In Florida. the riparian doctrine is generally applicable under a statute 
in force since 1856. See FLA. STATS. ANN., § 271.01 and cases there cited. 
Cooperative Irrigation districts are also authorized. § 611.38. Moreover~ 
the Florida State Improvement Commission may acquire and maintain 
facilities for Irrigation, among other purposes. § 420.06(7). 

In New Jersey, a board of chosen freeholders may build and operate 
irrigation systems. N. J. STAT. ANN., 1940, § 40.31-1. For that purpose, 
such a board is authorized to take water "from any river, stream, lake or 
other source." § 40.31-2. 

•• In this connection, see generally DART's CIVIL CoDE Ol!' LA. (1870 rev.) 
pp. lii-v. The right of drawing water is declared to be a servitude. DART's 
Civn. CoDE or LA. I 720. 

Pertinent here is Kinney's statement that "the law of appropriation in 
principle follows the civil law more closely than it does the common law, 
although the California Courts and the Courts of some of the other States 
attempt to justify the diversion of water for irrigation and other uses 
which consume the water under the common law." 1 Kinney, IBBIGATION· 
AND WATER RIGHTS,§ 552, p, 959 {2d ed. 1912).· . 

• See generally, 1 Kinney, IBBIGATION AND WlA'l'EB RIGHTS, I 507,'pp. sro:.: 
873 (2d ed. 1912). . ' ·. . .. 

11 1 Kinney, IBBIGATION AND WATEB Rl&BTB, Preface (1894). 
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codes and irrigation-district laws,· and the addition of thou
sands of decisions by "courts of last resort of these Western 
States, deciding or attempting to decide many propositions as 
they were presented and new phases of rights to waters." 11 

Statutes and decisions have of course continued to accumulate 
since then. We shall not attempt here to treat this mass of law 
with its multiple variations from state to state. It should be 
noted, however, that Appendix B of this volume contains inde
pendently prepared summaries of portions of such state laws. 

Our direct concern is with federal responsibility for and par
ticipation in irrigation undertakings. To provide a necessary 
part of the background, however, we shall first discuss gen
erally the divergent doctrines of water law in their relation to 
irrigation, including the use of underground water and return 
flow. Similarly, we shall summarize the significant develop
ments leading to assumption of federal irrigation responsibili
ties. Then comes an examination in more detail of the nature 
and scope of federal irrigation activities. Pri~cipal attention 
will thus be devoted to Reclamation Law, a term which we 
shall use to refer to the Reclamation Act of 1902, as supple
mented and amended over a period of nearly 50 years by more 
than 175 general, basic, and special acts of Congress.18 In addi_. 
tion, we shall consider other federal statutes significantly re
lating directly or indirectly to federal irrigation undertakings. 

Water Rights 

A water right is a right only to use of water-a right usu
fructuary in character, not a right to the corpus of the water 
itself.19 Wiel has described the right as "real property," saying 

•1 Kinney, IB.BIGATION AND WATER RIGHTS, Preface (2d ed. 1912). 
'"Act of Jnne 17, 1902, 32 Stat. 388, as amended and supplemented, 43 

U. S. 0. 391 et seq. These and other statutes applying to specific projects 
have been printed in a single volume entitled FEDERAL REcLAM'ATION LAws, 
ANNOTATED, Department of the Interior, Bureau of Reclamation (2d ed. 
1943). An annotated cumulative supplement thereto carries a collection 
through 1946. 

• See. e. g., Ltu:v. Haggin, 69 Cal. 255,390,10 Pae. 674,753 (1886); Mettler 
v. Amea Realty Co., 61 Mont.152, 161-162, 201 Pac. 702, 704 (1921). 
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that it is "as fundamental under the law of riparian rights as 
under the law of appropriation." 20 With· respect to the 
riparian doctrine, the Supreme Court has recently said: a 

The riparian system does not permit water to be reduced 
to possession so as to become property which may be 
carried away from the stream for commercial or non
riparian purposes. 

Correspondingly under the appropriation doctrine, a. warer 
right is only a right to use.22 

RIPARIAN AND APPROPRIATION DoCTRINEs.-There are two 
basic though fundamentally divergent doctrines controlling the 
use of waters of natural, surface watercourses. A 1943 sum
mary of the situation in theW est points out that: = 

The western law of water rights embraces the com
mon-law doctrine of riparian rights and the statutory 
doctrine of prior appropriation. The principles under
lying these two doctrines are diametrically opposed to 
each other, the former being based on the ownership of 
land contiguous to a. stream, without regard to the time 
of use or to any actual use at all, and the latter on the 
time of use and on actual use without regard to the 
ownership of land contiguous to the watercourse. 

The riparian doctrine is recognized in varying degrees in seven 
of the 17 Western States but has been specifically repudiated in 

• "Tllis usufructuary right or 'water right,' is the substantial right with 
regard to flowing waters; is the right which is almost invariably the subject 
matter over which irrigation or water power or similar contracts are made 
and litigation arises; and is real property. It is as fundamental under the 
law of riparian rights as under the law of appropriation.'' I Wiel, WATER 
RIGHTS IN THE WESTERN STATES, § 18, pp. 20--21 (3d ed. 1911). See also 56 
Ax. Jtm., Waters, § 292, p. 742. 

• U•lited State& v. Gerlacll. Live Stock Co., 339 U. S. 725, 745 (1950). See 
also npra, n. 142, p. 35. 

• See, e. fl., Rook Creek DitcA ti Plume Co. v. Miller, 931dont. 248, 258, 17 P. 
2d 1074, 1076 (1933). 

• STATE WATER LAw IN THE DEVELOPKEIIIT OJ!' THE WES'l', Report to the 
Water ;Resources Committee by its Subcommittee on State Water Law, 
National Resources Planning Board, p. 5 (19f3). 



ISS 

eight of them, the situation being less clear in the remaining 
two; on the other hand the appropriation doctrine is variously 
recognized in alll7 .• 

Under the riparian doctrine, only an owner of lands riparian 
to a stream may make reasonable use of its waters, but only on 
his riparian lands. • His right is subject to the same right· in 
all others similarly situated, each of whom is entitled to share· 
equitably in the water use.• Moreover, this doctrine entitles 
a proprietor of riparian land to the continued natural flow of 
the stream, a right enforceable by judicial pro~!' The right 
of a riparian owner is not gained by actual use of water, or lost 
by failure to use it.• The riparian doctrine has undergone 
varying modification in those Western States still according it 
some recognition.111 

• 

· The appropriation doctrine, on the other hand, rests on 
the proposition that beneficial use of water is the basis, meas-

' • "The riparian doctrine has been recognized to varying degrees in North 
Dakota, South Dakota, Nebraska, Kansas, Texas, California, and Washing
too. In Oklahoma it has been assumed that the riparian doctrine is in effect 
but the right of a riparian owner against an appropriator of the water of 
the same stream has not yet been defined by the Supreme Court. -Tt is 
theoretically reeognized in Oregon, but statutes and court decisions in that 
State are snch that it has been practically discarded. The doctrine has been 
specifically repudiated in toto in Arizona, Colorado, Idaho, Montana, Nevada, 
New Mexico, Utah, and Wyoming. 

"'The appropriation doctrine has been adopted in all 17 of the arid and 
semiarid Western States. In such of these States as also recognize the 
riparian doctrine. the two doctrines are recognized conenrrently. The two
fold system is often referred to as the 'California doctrine' and the exclusive 
appropriation system as the 'Colorado doctrine.' n ltl. p. 8. See also sum:. 
maries in Appendix B of this volume. 

• See. e. fl .. I.- v. Haggin, 69 CaL 255, 10 Pac. 674 (1886). 
• Head v. Aflllmkeag JlanufactiU"ing Co., 113 U. S. 9, 23 (1885). 
• United Btatea v. Rio Grande IrrigatW. Co., 174 U. S. 690. 702 (1889) ; 

Kauaa v. Colorado, 206 U. S. 46, 85 (1907). 
• Chandler, Eu:KENTs OW' WIBT!:IlN WATEB LAw, p. 27 (1913). 
• See avpra, o.142, p. 35. Views of early writel'8 differed as to the extent of 

modification which the common-law riparian doctrine has undergone. For 
example, compare . the discussions of Ltut v. H aggin by Chandler and Wiel. 
Chandler, EI:.EKENTa o:r WEBTEBll WATEB LAw, p.13 (1913); I Wiel. WATEB 
RmHTS Ill TBB WEB'l'Dl!f STATES, u 673--374, pp. 745-747 (3d ed.191l). 



157 

ure, and limit of the appropriative right.• The first in time 
is prior in right.• Neither the diversion of water alone nor 
intent alone will suffice to vest an appropriative right.• Per
fected only by use, the right is lost by abandonment. • Simi
larly, under provisions of many state statutes, forfeiture will 
follow failure to use beneficially for a specified time."· An 
appropriative water right is not identified by ownership of 
riparian lands.• On the contrary, its existence and relation
ship to other rights on the same stream are identified in terms 
of time of initiation of the right by starting the work to divert 
water, coupled with an intent to make beneficial use of it, 
and the diligence with which the appropriator prosecutes to 
completion his diversion works and actually applies the water 
to beneficial use.• • 

The term "appropriation of water11 under the arid-region 
doctrine has been defined as follows: ar 

The appropriation of water consists in the talring or 
diversion of it from some natural stream or other source 
of water supply, in accordance with law, with the intent 
to apply it to some beneficial use or purpose, and con-----

• Ide v. United StGlu, 263 U. S. 497, 505 (1924), citing the Wyoming 
statute declaratory of the principle, WYO. CoKP. STAT. 1910. 1 T.U.. 
It should also be noted that Section 8 of the 1.902 Reclamation Act 

contains a proviso that "the right to the use of water acquired under the 
provisions of this act shall be appurtenant to the land irrigated and bene
ficial use shall be the basis, the measure, and the limit of the right. • .Act 
of .June 17, 1902, 1 8, 32 Stat. 388, 390, 43 U. S. C. 372. 

• ArizOftG v. CalifomiG, 298 U.S. 558, 566 (1936); ArizonG Copper Co. T. 
Gill&IM, 12 Ariz. 190,202, 100 Pac. 465,469 (1909). 

• Albvquerqve Land cl IrrigGliora Co. v. Otltierrez, 10 N. :Hex. 17'1, 240, 61 
Pac. 357, 361 (1900) • 

• I Wiel. w ATD RIGHTS Ilf 'I'HB WES'I'I:BB ST.UZS. II 566-567, pp. 6m-60'1 
(3d eeL 1911). 

• See, e. g .. N. llxL SuTS. Aim .. 1941, I 77--526. which works a forfei~ 
of an appropriative right to use water, except that for storage reservoirs. 
upon failure to exercise the right for four years, unless caused by conditions 
beyond control of the owner of the right. 

• Boqt~Hl.G& Land cl CGltl6 Co. v. C.nia, 213 U. S. 339, 347 (1909). . 
• ArizORG v. Cali(ontiG, 298 U. S. 558, 566 (1936). See also the mPJ!ning 

of the term "to appropriate water" aa set forth In AriwncJ v. Cali/orwiG, 
283 u. s. 423, 459 (1931). 

• 2 Kinney, IDIGATIOII AlfD WA'l'D RIGJn&, 17(11, p. 1216 (2d eel. 1912). 
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summated, within a rea.sonable time, by the actual ap
plication of all of the water to the use designed, or to 
some other useful purposes. 

The steps taken toward acquisition must accord with the laws 
of the state where the water is found.88 And "every State is 
free to change its laws governing riparian ownership and to 
permit the appropriation of flowing waters for such purposes 
as it may deem wise." 311 

It should also be noted that all of the western irrigation 
states excepting Montana have adopted comprehensive stat
utes controlling the acquisition, administration, and control 
of water rights.40 The Supreme Court of the United States 
has pointed out that the reason for passage of such statutes 
lies in the deficiency of the ordinary procedure and processes 
of law to meet the need for segregation, by various individuals 
or companies, of water taken by separate canals or ditches at 
different points along the same stream under appropriative 
rights.u 

GROUND WATER.-With the diminution of the quantity of 
unappropriated water in the normal flow of western surface 
streams, increasing attention has been turned to ground water 
for additional supply.42 It has been estimated that the 1945 
daily use for irrigation of water pumped from wells reached an 

• .A.rizona v. Oalifornia, 283 U. S. 423, 459 (1931). 
• Connecticut v. Massachusetts, 282 U. S. 660, 670 (1931). See also CALIF. 

CoNBT., Art XIV, § 3, specifying certain limitations on riparian rights . 
.. STATE WATER LAW IN THE DEVELOPMENT OF THE WEST, Report to the 

Water Resources Committee by its Subcommittee on State Water Law, 
National Resources Planning Board, pp. 99-111 (1943) . 

.. Montezuma Oanal Oo. v. 8mith-viZZe Oanal Oo., 218 U.S. 371,385 (1910), 
citing with approval Farm Investment Oo. v. Carpenter, 9 Wyo. 110, 125, 61 
Pac. 258,260 (1900) • 

.. In Utah, for example, "The U. S. Geological Survey bas made a careful 
study of ground-water resources. The State Engineer's Omce has devoted 
special attention to the clarification and recording of rights to ground water. 
Perplexing legal questions and costly water-right litigation have, neverthe
less, retarded ground water development." IRBIGATION Co:w;_ANIES IN UTAH, 
Bulletin 322, Agricultural Experiment Station, Utah State Agricultural 
College, p. 30 (March 1946). 
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unprecedented 10 billion gallons, about half the total pumping 
for all purposes, and that more than 90% of that irrigation use 
occurred in the 17 Western States.43 

As compared with ·surface waters, it is more difficult to ascer
tain the occurrence and characteristics of ground water. Con
siderable expense often attaches to attempts to use the latter, 
and naturally surface waters were generally used first. Thus, 
the legal principles applicable to ground water use have not 
crystallized as rapidly as those applying to surface waters. 

Classification presents one resulting source of difficulty. 
Some hydrologists consider that all water in the "zone of satura
tion" should be encompassed in the single classification "ground 
water."" But in the current state of the law that approach, 
however sound hydrologically, at once encounters difficulty if 
applied in legal actions. For courts have generally divided 
ground waters into two classifications, waters flowing in definite 
underground streams and percolating waters.t& Moreover, in 
the absence of another statutory basis, ground waters are pre
sumed in some states to be percolating waters unless it is evi
dent that they flow in a defined channel.• And the burden of 
proving the existence of an underground stream rests with the 
party alleging it." · 

In the case of defined subterranean streams, the previously 
mentioned 1943 survey states that: 48 

It seems well settled in the Western States that de
fined subterranean streams are subject to the same rules ----

• Paulsen, GBOUND-WATEB PBOBLEMS IN THE UNITED STATES, Department of 
the Interior, Geological Survey, p. 4 (September 1949) • 

.. See, e. g., Thompson and Fiedler, Some Problem& Relating to Legal Con;. 
troZ Of UBe of Ground Water&, AMEBICAN WATERWORKS ASSOCIATION JoURNAL, 

Vol. 30, No.7, p. 1061 (J'uly 1938). 
• STATE WATEB LAW IN TBil DEVELOPMENT Ol!' THE WEST, Report to the 

Water Resources Committee by its Subcommittee on State Water Law, Na
tional Resources Planning Board, p. 70 (1943). 

• See, e. g., Evan& v. City ot Seattle, 182 Wash. 450, 453, 47 P. 2d 984, 985 
(1935). See also 56 Ax. J'UB., Waters§ 103, n.17. 

"'See, e. g., Clinch{teZtl Coal Corp. v. Compton, 148 Va. 437, 448, 139 S. E. 
308, 812 (1927). See also 56 Ax. J'UB., Waters § 103, n. 18 • 

.. STATII: WATEB LAW IN THE DEVELOPXENT OF THE WEST, Report to the 
Water Resources Committee by its Subcommittee on State Water Law, 
National Resources Planning Board, p. 71 (1943). 

911611--61--12 
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of law which are applicable to surface streams. Conse
quently, in any State, the appropriation and riparian 
doctrines apply to subterranean streams to the same 
extent to which they apply to surface streams. Regard
less of whether or not the appropriation statutes refer to 
undergroun'd streams, court decisions in the Western 
States have invariably upheld the appropriability of 
unappropriated waters of known and defined under
ground streams, subject to vested rights. 

In the case of percolating waters, that survey outlines three 
concepts of rights as applied in different jurisdictions.• The 
first is the common-law rule based upon the principle that the 
owner of the soil has absolute right to use all that is found 
therein. Thus, the landowner may withdraw percolating 
waters without limitation and regardless of effect elsewhere.10 

The second is the "reasonable use" rule, under which a land
owner may make only a reasonable use of percolating water 
underlying the land, having due regard for the equru right of 
all other owners of land overlying the same common supply.11 

In an adaptation of this rule, California follows the rule of 
"correlative rights," under which the rights of all owners of 
overlying lands are considered correlative and coequal.52 The 
third is the appropriation doctrine, previously discussed in 
its relation to surface waters.• 

The 1949 California opinion in Pasadena v. Alhambra merits 
notice here." In that case, the plaintiff sought to enjoin over
drafts and a determination of ground-water rights in the 40 
square mile, alluvial-filled Raymond Basin Area. The Su
preme Court of California reviewed the correlative-right prin-

• Irl. pp. '12-76. 
• Irl. p. 72. 
• Irl. p. 73. 
• See, 6.. g., Katz v. Walkinsha-w, 141 Cal116, 70 Pae. 663 (1902), 74 Pae. 

766 (1903). 
• STATE WATEB LAw IN 'I'HE DEVELOP:u::ENT 01!' THE WEST, Report to the 

Water Resources Committee by its Subcommittee on State Water Law, 
National Resources Planning Board, pp. 75-76 (1943) . 

.. 33 Cal. 2d 908, 207 P. 2d 17 (1949), cerl. den. sub tWm. California
Michigan Lanrl cf Water Co. v. Pasadena, 339 U. S. 937 (1950). 
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ciple and declared the classification of rights in an underground 
basin to embrace overlying, appropriative, and prescriptive 
rights.66- It held that appropriative rights may attach only to 
surplus ground water;•that the surplus is not subject to pre
scription as against an overlying owner because, if surplus, no -
right of the overlying owner is invaded; that surplus water 
may be exported from the basin for nonoverlying uses; and 
that appropriative rights in such surplus are, in time of short-
age, subject to the rights of overlying owners which are par&
mount to appropriative rights except as-invaded by prescrip
tion.• The Court limited all withdrawals to the amount of 
the estimated safe yield.GT 

In general, recent legislative trend appears moving toward 
conservation of ground water on the reasonable-use basis, and 
toward applying to ground water the principles of use and 
administration applicable to surface waters.58 It may also be 

• 33 Cal 2d at 925, 207 P. 2d at 28. 
• 33 Cal 2d at 925, 926, 207 P. 2d at 28-29. 
• 33 Cal 2d at 936-937, 207 P. 2d at 34-35. 
• For a summary of the ground-water law in each of the 17 Westem 

States see STATE WATER LAW IN THE DEVELOPKENT OF THJII WEST, Report 
to the Wa~r Resources Committee by its Subcommittee on State Water 
Law, National Resources Planning Board, App. C, pp. 118-127 (1943). 

From the date of tlle foregoing report, May 1943, through 1949 legislative 
sessions, no change of major significance appears in the relevant laws of 
Colorado, Idaho, Montana, Nebraska, North Dakota, Oklahoma, Oregon, 
South Dakota, and Washington. Abbreviated indications of the general 
nature of principal subsequent alterations in other Western States follow: 

Arizona.-Adopted a ground-water code in 1948, including provision for 
"critical groundwater areas," wherein irrigation wells may be constructed 
only by permit. AJuz. Come ANN. 1939 Cml. SUPP., 5 75-145 et seq. 

Califorti.W.-In 1949, added provisions for investigating damage to quality 
of underground waters and for reporting data upon completion of water 
wells or upon conversion of oil and gas wells to water wells. DEEKING's 
CALIFORNIA CODES, WATER, 1949 Cux. SUPP.; §§ 231, 7076, 7077. 

Kamaa.-Ground waters made subject in 1945 to enactments providing 
for appropriation for enumerated beneficial uses, subject to prior vested 
rights and forfeiture on nonuse for three years. 1947 CuK. SUPP. KANs. 
GEN. STATS., 1935, §I 82a-701, 82a-707. 

Nevada.-Act for conservation and distribution of underground waters 
amended in 1947 and 1949 to provide for exempting domestic appropriations 
not exceeding two gallons per minute and for designating basin areas 
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noted that there is little federal legislation dealing expressly 
with ground waters.• 

RETURN FLOw.-Another increasingly important aspect of 
water law concerns the right to return flow, the right of the 

wherein underground waters shall be administered pursuant to the act. 
New provisions as to drilling of wells, waste, procedure tor appropriation, 
adjudication of rights; forfeiture, and abandonment. NEV. CoMP. LAws, 
SUPP. 1943-1949, §§ 7993.11-7993.21. 

New Me:rico.-Added 1943 amendment to clarify recognition of existing 
rights In connection with applications for use of underground water, and in 
1949 required licenses for the drllling of wells from chartered underground 
sources. N. MEX. STAT. 1941, 1949 SUPP., §§ 77-1103, 77-1116--17-1121. 

Te111as.-In 1949, authorized creation of Underground Water Conservation 
Districts with such powers as issuance of rules and regulations, and also 
permits for drilling wells. Recognized owner of overlying land as owning 
ground water subject to district regulations. VEBNON's ANN. REV. Civn:. 
STATS. OF TEXAs, 1949 CuK. SUPP., Art. 7880-Sc. 

Utah..-In 1945, provided for control of artesian wells wasting water and 
required that notice of all claims to the use of underground waters be filed 
with the State Engineer, such notice since 1949 being prima facie evidence 
as to all rights defined in the claim. UTAH CODE ANN. 1943,1949 CuH. SUPP., 
§§ 100-2-21, 100-5-12, 100-5-15. 

Wyoming.-In 1947, provided for broader regulation of underground 
water rights. Reasonable use of all underground waters declared a matter 
of public interest. Reasonable, economic, beneficial use the basis, measure, 
and limit of the right. Domestic, culinary, and stock-farm uses exempted. 
So also use for irrigation for lawns and gardens not exceeding four acres. 
Claims, descriptions, and applications to appropriate to be filed with State 
Engineer. Upon determination of capacity and extent of underground water 
formations, State Board of Control may adjudicate rights therein after 
hearing, subject to appeal, and issue certificates of right of appropriation. 
Abandonment subject to same laws as in case of surface waters. Change 
of location of appropriation may be made within same unde~ground basin 
without loss of right. WYo. CoMP. STATS. 1945, 1949, CuK. SUPP., §§ 71-408-
71-420. 

11 The Secretary of the Interior is authorized to issue permits for not more 
than 2,560 acres of public land in Nevada, for exploration and develop
ment of "water beneath the surface," on condition that the permittee shall 
commence "development of underground waters" within six months from 
the permit date. When sufficient water has been developed for a profitable 
crop production, other than native grasses, on not less than 20 acres, a patent 
may be issued to as much as 640 acres. The statute says nothing respect
ing state laws and apparently proceeds on the assumption that, as owner 
of the public lands, the United States owns and may dispose of underlying 
waters. Act of October 22, 1919, 41 Stat. 293, as amended, 43 U. S. C. 
351-360. 
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original diverter of waters to reuse them. 8° For example, water 
escaping from a reservoir by leakage may collect in low areas 
or percolate through the subsoil later to augment the flow of 
the stream from which it was diverted. Litigation involving 
return flow has arisen in connection with a number of ~arge 
irrigation projects under Reclamation Law.81 Like ground 
water, return flow presents complicated physical problems not 
present in the case of surface waters, such as that encountered 
in efforts to trace and identify return flow.82 

As large-scale irrigation operations progressed, irrigated 
areas experienced a rising water table. At times, this resulted 
in widespread waterlogging of lands irrigated by the project and 
of other lands.88 Remedies have included use of deep, open 
drainage ditches or sumps from which water is pumped into 
wasteways. Recovery of significant flows in this manner 
sharpened interest in legal rights to their use. 

Some states have enacted legislation regarding rights in seep
age from constructed w9rks.64 A 1941 New Mexico statute 
furnishes an interesting example.8S It defines "artificial sur-
face waters" as: -

waters whose appearance or accumulation is due to es
cape, seepage, loss, waste, drainage, or percolation from 

'"'Judicial opinions variously refer to "waste waters," "seepage and waste 
waters," or "return fiow." See, e. g., Nebraska v. Wyoming, 325 U. S. 589, 
600 (1945); Ramshorn Ditch Co. v. United, States, 269 Fed. 80, 85 (C. A. 8, 
1920). . 

• For example: Salt River Project, Lambeye v. Garcia, 18 Ariz.178, 157 Pac. 
977 (1916) ; Boise Project, Griffiths v. Cole, 264 Fed. 369 (D. C. Idaho 1919) ; 
North Platte Project, Ramshorn Ditch Co. v. United, States, 269 Fed. 80 (C. 
A. 8, 1920); Boise Project, United, States v. Haga, 276 Fed. 41 (D. C. Idaho 
1921); Shoshone Project, ld,e v. United, States, 263 U. S. 497 (1924) ; North 
Platte Project, United, States v. Tilley, 124 F. 2d 850 (C. A. 8, 1941) ; Ken
drick Project, Nebraska v. Wyoming, 325 U.S. 589 (1945). 

• See, e. g., the reference to the "obscurity in the movement of percolating 
waters" in Natron Sod,a Company v. United, States, 257 U. S. 138, 146 (1921). 

• See, e. g., Nampa, cE Meri4ian Irrigation District v. Bond,, 268 U. S. 50, 
52 (1925). For more extensive discussion of the facts, see Nampa cE 
Merwian Irrigation DiBt. v. Bond,, 288 Fed. 541 (C. A. 9, 1923) • 

.. See, e. g., the review of the law of several states in Binning v. MiZZer, 55 
Wyo. 451, 466, 102 P. 2d 54, 59 (1940). 

• N.MEx.. STAT. ANN. 1941, 177-525. 
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constructed works either directly or indirectly, and which 
• depend for their continuance upon the acts of man. 

Such waters are declared to be primarily private and subject to 
beneficial use by the owner or developer. It is provided, how
ever, that they shall become subject to appropriation when they 
have passed beyond the dominion of the developer and have 
reached a natural stream without having been used by him for 
a four-year period after their first appearance. 

But under the statute no appropriator may require the 
owner or developer to continue such a water supply, except by 
contract, grant, dedication, or condemnation. In this respect, 
it incorporates principles similar to those enunciated in the 
1916 Arizona opinion in Lambeye v. Garcia.• Still earlier, 
Kinney had said in 1912 that a like rule was generally followed 
in the case of irrigation water which, because of the lay of the 
land of a prior appropriator, flows on to the land of another . .., 

Similar principles were applied in United States v. H aga, 
a case arising in Idaho.• There, a Un!ted States District Court 
upheld an original appropriator's right to wastage, both in the 
form of surface run-off and deep percolation, so long as he 
can identify it and his right has not been abandoned or for
feited by nonuse.• The Haga opinion was quoted with ap
proval by the United States Supreme Court when it examined 
rights in seepage waters of the Shoshone Project in Ide v. 
United States."' The Court there upheld the right of the United 
States to straighten and use a ravine to collect return flow 
from water used for irrigation and to reuse such water.71 In 
connection with the North Platte Project, the United States 
Court of Appeals for the Eighth Circuit used like reasoning 
in holding that an appropriator has a reasonable time within 
which to reclaim seepage.0 Over 20 years later, similar ques-

• tions arose in connection with this Project, and the same Court 

•IS Ariz. 178, 181-182, 157 Pae. 976, 979 (1916). 
•2 Kinney, lmuGATION AND WATEB RIGHTS, I 661. p. 1150 (2d ed. 1912). 
•216 Fed.41 {D. C. Idaho 1921). 
•276 Fed. at 43-44.. 
.263 u.s. 497,506 (1924). 
• 263 U. S. at 507. 
• .Rom&Twnl DitcA Co. T. U.Utecl Statu, 269 Fed. 80, 85 (C. A. 8, 1920). 



165 

sustained the right of the United States to collect seepage 
waters and apply them on any of the lands of the Project.78 

Also important here is Nebraska v. Wyoming, in which 
those States sought an apportionment of the waters o~ the 
North Platte River." Colorado was impleaded as a defendant, 
and the United States was granted leave to intervene.'5 One 
question concerned the recapture ill Wyoming of return-flow 
water from the Kendrick Project after its return to the River 
and commingling with the general flow. Another concerned 
diversions from the River at or above the Alcova Reservoir as 
"in lieu of" Kendrick Project return flow reaching the River 
below Alcova.ve While the Project was not then completed, 
it was estimated that natural drainage and that from drainage 
facilities, including sump areas, would contribute return flow 
of 96,000 acre-feet a year, of which an estimated 46,000 would 
occur during the irrigation period.77 The Court's opinion ex
pressly employs the term "natural flow" as including return 
flow reaching the River.18 

Reaffirming the principles of the I de case, the Court held 
that the United States, as owner of the Project, is entitled to 
obtain full use of water for the Project and to retain control 
over it until abandonment.79 In connection with return flow 
from drainage facilities, the Court deferred consideration on 
the merits pending ascertainment of the extent of the con
tribution from artificial drainage. It accordingly concluded 
that, when the Project had been put in operation and there is 
a full development of return flow, application might be made 
for revision of the decree to permit "in lieu of" diversions at 
or above Alcova.80 

• 

Worthy of note here is an 1899 Colorado statute providing 
that ditches built to use "waste, seepage or spring waters of 

"United. State~~ v. Tilley, 124 F. 2d 850 (C. A. 8, 1941). 
"325 u. s. 589, 63~7 (1945). . 
" See supra, pp. 47-48. 
" 325 U. S. at 636-637. 
"325 U. S. at 634. 
"Ibid.. 
"325 U.S. at 637. 
• Ibill. 
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the state" shall be governed by the same laws as control appro
priations from ditches constructed to utilize water of running 
streams, a statute frequently subject to judicial scrutiny.81 

While it reserves a prior right in the owner of lands on which 
such waters arise, such a right has been held to attach only to 
waters not tributary to a natural stream, and the right may be 
lost by prescription.82 A recent case in point also holds that 
one asserting that water is not tributary has the burden of 
proof, the natural presumption being that all water finds its 
way to a stream.88 

In another recent case, the Supreme Court of California re
jected a contention that leakage from the Rodriguez Dam in 
Mexico on the Tijuana River and return flow from an adjoin
ing irrigation project constituted "waste" or "foreign" waters." 
The Court held such waters to be portions of the natural stream 
flow which, after interruption by storage and use, find their way 
back into the surface and underground channel of the River 
and flow over the international boundary, becoming subject to 
appropriation under the laws of California.85 

The foregoing considerations indicate a lack of uniformity in 
the law respecting return flow. Significant, however, are such. 
recent holdings as that permitting prescription against a land
owner's unexercised right of use in favor of others willing and 
able to use the water, and the mounting insistence upon widest 
practicable use of return flow.86 

81 1935 COLO. STATE. ANN., vol. 3, ch. 90, § 20 and cases there cited. 
• Lomas v. Webster, 109 Colo. 107, 110-112, 122 P. 2d 248, 250-251 (1942). 
• De Haas v. Benesch, 116 Colo. 344, 350, 181 P. 2d 453, 456 (1947). 
• Allen v. OaU(ornia Water cl Telephone Oo., 29 CaL 2d 466, 482, 176 P. 

2d 8,18 (1946) • 
.. lbiil. 
• The Supreme Court of California has said, "It is the policy of the state 

to foster the beneficial use of water and discourage waste, and when there is 
a surplus, whether of surface or ground water, the holder of prior rights 
may not enjoin its appropriation." Pasadena v. Alhambra, 33 Cal 2d 908, 
926,207 P. 2d 17, 28 (1949). See also Lomas v. Webster, 109 Colo. 107, 111, 
112, 122 P. 2d 248,250-251 (1942). 

Quoting from the Iile case, the United States Supreme Court said in 
Nebraska v. Wyoming, "The State law and the National Reclamation Act 
both contemplate that the water shall be so conserved that it may be sub
jected to the largest practicable use." 325 U. S. 589, 635 (1945). 
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INTERSTATE RIVERS.-Many important rivers or their tribu
taries originate-in the highlands of one state to pursue a course 
through others. As. we later point out, there is a growing 
awareness of the multiple benefits to be derived from basin
wide development of river systems and their watersheds up.der 
comprehensive plans.87 In the process of comprehensive de
velopment, particular projects are of especial concern to the 
people within their immediate area. 

In the case of irrigation projects, the availability of suitable 
land, characteristics of local economy, lesser financial outlay 
required for diversion works, and other factors sometimes pro
mote downstream development before projects are initiated for 
use of waters upstream. On the other hand, opportunities for 
diversion first occur in upstream areas. 

Just as in the case of individual water users on a stream, 
questions have arisen between states in regard to their respec
tive rights in waters of interstate rivers. Despite the differ
ences in basic systems of state water law, some of which we have 
already noted, the relative rights of states litigating a water 
controversy do not depend upon their respective systems of 
law.88 On the contr:ary, in settling interstate water contro
versies, the Supreme Court has applied the principles of equi
table apportionment, a doctrine which resolves the controversy 
on the basis of the equality of rights without adherence to any 
particular formula.89 

Use of water for irrigation is vitally affected by determina
tion of such interstate water controversies. As we have al
ready pointed out, such controversies may be settled by 
original suits brought in the United States Supreme Court, or 
by interstate compacts.90 

Irrigation Water Companies and Irrigation Districts 

Outstanding among organizations for group irrigation de-
velopment are irrigation water companies and irrigation 

"See Chapter 9, Comprehensive Development, infra, pp. 383-491. 
• Connecticut v. Massachusetts, 282 U. S. 660, 670 (1931). 
• See supra, pp. 58-64. 
• See 8Upra, pp. 64-70. 
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districts. Because of their relationship to federal irrigation 
undertakings, we shall summarize here the characteristics of 
each.· 

As the opportunities for simpler irrigation developments 
were exhausted, attention was turned to undertakings more re
mote from streams. Necessarily, these were more complex and 
involved larger construction costs. An answer was found in 
irrigation companies, combining capital and labor to achieve 
greater results. And with the growth of the appropriation 
doctrine, the number of such companies increased. 

Kinney reported in 1912 that the results of such private 
companies and corporations far exceeded the results of all other 
irrigation enterprises.91 These private organizations may be 
divided into two groups, the corporation organized to supply 
water to the general public for compensation, and the mutual 
irrigation or ditch company, organized by irrigators to supply 
themselves.• They are thus quasi-public, or in the nature of 
mutual companies restricting service to their own stock
holders.• A common type was the joint-stock company.~~t 

Such companies found a use under the amended Desert Land 
Act of 1894, commonly called. the Carey Act.911 Approval of 
an .application by a state for designation of desert lands for a . 
Carey':'Act project is followed by contract between the state 
and a .construction or irrigation company for construction 
and operation of the irrigation works.98 Settlers then usually 

•a Kinney, IBRIGATioN AND WATER RIGHTs, § 1450, pp. 2611-2613 (2d ed. 
1912). 
- a Long, A TBEA.TISE ON THE LAW OJ' IRRIGATION, §§ 279, 280, pp. 484--486 
(2d ed.1916). 

•IbftJ • 
.. Teele, lmu:GATION m THE UNITED STATEs, p. 191 (1915). 
"".Act of August 18, 1894, §4, 28 Stat. 372, 424, as amended, 43 U. S. C. 

641 e1 seq. See in particular the Act of June 11, 1896, § 1, 29 Stat. 413, 434, 
43 U. S. 0. 642. Under this amendment, wealthy individuals and corpora
tions might be given . a lien upon the lands for the money advanced by 
them for the construction of works. See 3 Kinney, IRBIGATION AND WATEB 
RIGHTS, §1323, p. 2397 (2d ed.1912). 

• See, e. g., Portneu(-MMsh Valley Canal Co. v. Br01.0n, 274 U. S. 630, 
632 (1927) ; REV. CoDE OF MoNT., 1947 ANN. §§ 81-2101--81-2104; WYO. 
Oom>. STAT. 1945, II 24--406---24-417. 
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acquire their water rights by contract with such company."' 
It became apparent as early as 1915 that the joint-stock 

companies were not well suited for construction of large projects 
since they were without substantial amounts of capital. 88 

: And 
the trend has been generally away from commercial irrigation 
enterprises.811 There are, however, many mutual companies 
or associations still functioning, particularly in certain areas.1110 

An outstanding feature of these organizations is their volun
tary character. In practice, landowners generally make mutual 
stock-subscription contracts subjecting them to assessments 
which become liens both upon the shares of stock and the water 
rights represented thereby to meet the authorized costs of the 
company.101 A form of mutual company, the "water users' 
association," was an early contracting entity in operations 
under the Reclamation Law.102 

But the success of an irrigation undertaking is often depend
ent upon participation by all of the lands situated ·so as to 
utilize waters from the development. In such a voluntary 
operation, therefore, an unwilling minority may th~art the 
development. This- organizational limitation is ~vercome 
where the irrigation district is the medium for group develop
ment.103 

"' See, e. g., REv. CoD& or MoNT., 1947 ANN. 1 81-2105; WYo. CoKP. STAT. 
1945, I 24-418. 

• Teele, WIGATION IN TBli: UNITED STATU, p. 194 (1915). 
• STATISTICAL .ABSTRACT OJ' TBli: UNIT&D STATES, Department of Com

merce, Bureau of the Census, Table No. 656, p. 595 (1949). 
• See ibid. As an example of a particular area, Utah has about '100 

private and mutual companies or associations having over 8,730 miles of 
earth canals, 410 pumping plants, 1,973 diversion dams, and extensive stor
age works. lRBIGATION CoHPA.NI&B IN UTAH, Bulletin 322, Agricultural 
Experiment Station, Utah State Agricultural College, p. 1 (March 1946). 
Most of these are mutual companies, and the largest commercial irrigation 
enterprise is the Utah-Idaho Sugar Co., serving approximately 54,000 acres 
of land in the Bear River Valley. Id. p.13. 

,. 3 Kinney, lRBIGATION AND W A TEa RIGHTS, §I 1481. 1482. 1489, pp. 2661. 
2662, 2667-2678. -. 
-I d.§§ 1281-1284, 1480, 1489, pp. 2319-2339, 2659,2678. 
• "The day of individual and partnership enterpriSe has long since ~ 

and that of the private corporation and the mutual ditch company has now 
also gone so far as new projects are concerned. The public corporation 
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The irrigation-district system has been described as an ex
press recognition of the doctrine of public ownership of irri
gation works!" Its nature and purpose have been thus charac
terized by the Supreme Court of Oregon: -

The basal principle is the division of the arid area of 
the state, upon invitation of the settlers thereon, into 
communities or districts, which are determined by their 
irrigability from a common source a.nd through the 
same system of works, and to invest such communities 
with power to raise revenue by taxation and the issuing 
of bonds for the purpose of acquiring water rights and 
constructing the necessary canals, reservoirs, and works 
for the distribution of the water over tbe lands within 
the district. 

The legislature of the Territory of Utah enacted the first 
irrigation-district law in 1865.JINI Some of the principles of 
this early act were incorporated in California's Wright Act.1

ot' 

Enactment of this later statute was suggested in a period of 
growing irrigation consciousness in California, and in part to 
overcome opposition by the larger ranchers to previously used 
irrigation enterprises.1418 An important feature of the statute 
is its permission to a part of the residents of a given area to 

is being recogniZed as practically the sole means for the construction of 
new irrigation projects. And, due to the large sums of money and length 
of time required for development, publie corporations will in the main need 
the rooperation of the National or State Government or both. 

"'The irrigation district is the result of the legislative applieation of the 
publle municipal idea to the needs of irrigation." King and Burr, HA....'Q)BOOK 

_. '1'1111 I:BBICaTIOB DlsTBicr LAws OP YHB SEVENTEEK WES'n:IUf SUDS 01' 

'I'BB UNIDD STA'I'II'B, p. 8 (1920). 
- n Wiel, w A'I'D RIGHTS m THE WES'l'l!:ltN STAn:s, 1 1356, p. 1249 <3d ed. 

1911). 
• LiUle Walla Walla Irr. Districl v. Prestor~, 46 Ore. 5, '1, '18 Pae. 982,983 

(1901). 
-See 3 Kinne7. IBm:GA.TIO• Aim WATD BlGBTB, I 1401, p. 2524 (2d ed. 

1912). 
•a Kinney, IBBIGA.'I.'IO• ..um WAn::a R.IGBTs. 1 1401, p. 2525, and see id. 

11390, pp. 2518-2520. . 
~Chandler, Euaaln's cwWESTEBll WArD LAW, p.l32 (1913). 
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incur indebtedness for which all the lands therein would be 
liable.1

• Holding the Wright Act constitutional in Fallhrook 
Irrigation District v .Bradley, the United States Supreme Court 
concluded that in a State like California the need for irrigation 
of vast acreages is a matter of public interest and a public 
purpose not confined to landowners, or even to any one section 
of the State.~» 

The Wright Act sen·ed as a model for statutes of many 
other states. 111 Each of the 17 Western States has enacted an 
irrigation-district statute.tu Each such State has provided that 
irrigation districts may function in cooperation with the• 
United States and enter into repayment contracts under Rec
lamation Law.113 The enabling provision is sometimes in
cluded in the irrigation district statute itself.lH A statute 
especially designed for such cooperating districts was enacted 
in New Mexico.Uli Still another means is the inclusion of such 
a cooperation provision in a statute applying to various types 
of districts. lUI It may also be noted that various names have 
been given under different statutes to districts having func
tions and powers of the conventional Wright-Act type~u7 

By the 1916 Smith Act, Congress authorized the inclusion 
of public lands in irrigation districts, subject to specified con
ditions.118 

The customary irrigation-district act contemplates inclusion 
of only those lands which will receive irrigation benefits from 

-CAL. STATB. 1887. U 1. 17. as amended. 
.. 164 u. 8. 112. 161 {1896). 
ID IJUuGA'dDll Dlimucr&. T:IIEm ()JrG.&.J!nzATIO!I'• ~'DOll• AliD J!'nofAJrCDrG, 

Department of Agriculture Technical Bulletin 2M, p. 'l2 (1001) • 
... SUllK.UY 01' lmuGATIOli-DIBTBicr STAT171'11:8 01' W.I!8TER11 STATZ&, n. 

partment of Agriculture Ki!ll'eDaneous Publication No. 1(XI. p. 2 (1001). 
• ltl. p. 4 See also G~n~. STATS. 01' KAW .. 1935. l.M7 SuPP •• 1 42--70l.(a). 
110 See. fl. g .. UTAH 0ooB Allll. 1.943. 1100-9-11. 
.. See. a. g .. N. HEX. STAr. Allll. 1M1. II 77-2201-77-2245.. 
• See. s. g .. I>umv&•e CALIP. CoDa, W.umr.l23175 ef aeq. 
• See. e. g .. the provision for "water improvement districts"' in VllaliOII'a 

Allll. Rr:v. Crv. STAT. or TEL. Art. 7622 e1 aeq. 
• Act of August 16. 1916. 39 Stat. 506. as •meuded. 43 U. 8. C. 621 ellJe!l. 
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the proposed system.1D Consequently, by assessments and by 
charges for water services, irrigable lands alone bear the entire 
cost of the irrigation works and their operation. As a result, 
nearby urban settlements were established and flourished upon 
the reflected benefits from the irrigation development but bore 
none of the cost burden. This situation led some states to 
enact provisions for improvement districts authorized to in
clude not only lands to be benefited directly but also adjacent 
areas indirectly benefited, including urban communities.uo 

Still broader is the Colorado statute making provision for a 
""general ad valorem tax in certain types of districts.= This 

departure from the earlier limited concept of special benefit 
assessments, and the substitution of a general tax was upheld 
by the Supreme Court of Colorado as one "for a public pur
pose." IB In addition to this provision for a general tax, the 
statute provides for voluntary agreements for benefit payments 
by special beneficiaries of the water development.123 

. Anofiier 
example of a statute providing for corporate entities with broad 
powers in connection with water-use developments is the Met-

uo See, e. fl., N. MEx. STAT. ANN. 1941, § 77-2205. Under this statute, the 
Elephant Butte Irrigation District was created in connection with the Rio 
Grande Project of the Bureau of Reclamation. §§ 77-2201 ef seq. 8perrtf v. 
Blephanl Buttelrr. DiBf., 33 N.Mex. 482, 484, 270 Pac. 889, 890 (1928). 

-See, e. fl., the New Mexico Conservancy District Act, N. MEX. STAT. 
ANN., § 77-2701 61 aeq., and the New Mexico Conservancy District and 
Beclamation Contract Act, id. § 77-3101 61 aeq. Under the latter statute, 
the Arch Hurley Conservancy District functions in connection with the 
Tucumcari Project of the Bureau of Reclamation. 

Districts of this broader type are often referred to as "conservancy 
districts," but the statute itself must be examined to ascertain the nature 
of the districts authoriZed since named designations are frequently DJ.is.. 
leading. See, e. fl., N. MEx. STAT. ANN. §§ 77-3101 et seq., and compare 
1935 CoLO. STAT. ANN., cb. 138, §§ 126-199. 

111 CoLo. STAT. ANN. 1949 SUPP., cb. 173A, § 15 61 seq. 
Under this statute, the Northern Colorado Water Conservancy District 

was created in connection with the Colorado-Big Thompson Project of the 
Bureau of Reclamation. See Act of August 9, 1937, 50 Stat. 564. 592; 
People ex rel Rogers v. Letfortl, 102 Colo. 284, 289, 79 P. 2d 274, 278 (1938) • 
. -People ex reL Rogers v •. Letfortl, 102 Colo. 284, 802, 79 P. 2d 274, 284 
(1938) • 

. -CoLO. .STAT. ANN. 1949 SUP'P., cb. 173A, 119 (3). 
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ropolitan Water District Act of Utah.126 The Metropolitan 
Water District of· Southern California was formed under a 
somewhat similar statute.1211 

Importance attaches to the financing aspect of irrigation; dis
trict statutes. Most of them authorize the creation of a gen
eral obligation by the district iri favor of bondholders, or pro-:
vide for repayment contract obligations under Reclamation 
Law.128 The district thus may impose assessments on all as
sessable lands in the district until a bond or comparable con~ 
tract capital debt is retired. By this means, cumulative as- .. 
sessments may be made against district lands to meet. defi
ciencies arising from nonpayment of assessments by some land
owners.12' 

The Oregon case of Yancey v. Noble is representative of the 
majority view respecting this sort of cumulative assessments.128 

Provision for such assessments, strengthening the position of 
bondholders and facilitating financing of irrigation undertak
ings, has been referred to as the "last honest acre doctrine," 1211 

and as the "inexhaustible taxing power." 180 But it may be 
noted that an inexhaustible taxing power is not always the 
equivalent of an inexhaustible tax-collecting power.181 

A minority view will not permit recurring assessments to 
meet delinquencies in servicing bond issues. Representative 

... UTAH Cons ANN. 1943, §1()()-1(}...1 el seq. The constitutionality of this 
statute was upheld in LeM Oitg v. Meling, 87 Utah 2371 48 Pae. 530 (1935). 
-s DJ:ERrNo's GENERAL LAws oF CALli'., p. 3747 e1 seq., and 1947 SUPP. 

p. 270 et seq. See also, THE MEr!wPOLITAN W .A.TEB DISTBICT OJ' SollTHEltN 
CALIFORNIA, HISTORY AND FIRsT ANNUAL REPoRT, pp. 26-40 (1939). 

ur See, e. g., REHINGTON REV. ST.A.TS. OJ' WASH., 1932, §§ 7402-172, 7402-175. 
111 It should be noted here that under Reclamation Law the construction 

cost obligation must be included in a "general repayment obligation of the 
organization." Act of August 4, 1939, § 9(d), 53 Stat.1187,1195, 43 U.S. C. 
485h(d). 

,. 116 Ore. 356, 241 Pae. 335 (1925) • 
.. Jrosebud Land d Improvement Go. v. OarterviZle Irr. Di&l., 102 Mont. 465, 

472, 58 P. 2d 765, 768 (1936). ' 
.. See dissenting opinion in State ex reL BuckwaZter v. Oity of Lakelaftd, 

112 Fla. 200,218,150 So. 508,515 (1933). • 
.. See, e. fl., Bnower v. Hope Drainage DiBI., 2 F. Supp. 931, 934 (D. ·o. 

Mo., 1933), where the district pleaded its difficult financial situation, tloods, 
droughts, decline in land values and farm products, and inability of land-
owners to pay their taxes-all making collection impossible. · 



174 

is the Colorado case of Interstate Trust Company v. Montezuma 
Valley Irrigation District.111 Under this rule, the bond liability 
is charged ratably against the land as a special assessment lien, 
so that each parcel once sold for that lien is freed from further 
obligation therefor.133 Montana decisions accord with this 
rule.lM A qualification of the rule has been adopted in Utah.130 

Another aspect of financing merits notice. Like certain 
other local taxing agencies, an irrigation district may have a 
composition of its indebtedness under federal bankruptcy legis-

• lation.188 

The increasing use of district organizations for water de
velopment, utilization, and conservation is well illustrated by 
Texas legislation. It has made special provision for over 30 
separate districts of this type.131 In addition, Texas has enacted 
general laws for the organization of many types of districts, 
including irrigation districts, water-improvement districts, con
servation and reclamation districts, water-control and improve
ment districts, water-control and preservation districts, fresh
water-supply districts, levee-improvement districts, drainage 
districts, and navigation districts.138 

'""66 Co!o. ~W. 181 Pac. 123 (1919). Three years earlier, and prloi to a 
state ruling on the point, a federal trial court adopted the minority view. 
NorriB v. Montezuma Valley Irr. Diat., 240 Fed. 825 (D. C. Colo., 1916). But 
this decision was reversed in Norris v. Montezuma Valley Irr. Diat., 248 Fed. 
369 (C. A. 8,1918), cerl. den., 248 U.S. 569 (1918). 

Subsequent federal decisions in cases arising in Colorado have followed 
the holding of the Interstate case. Denver-Greeley Valley Irr. Dist. v. Mo
Nell, 80 F. 2d 929, 930--931 (C. A. 10, 1936); KileB v. Trinchera Irr. Di&t., 
136 F. 2d 894,897 (C. A. 10, 1943) . 

... 66 Colo. at pp. 224-225,181 Pac. at p. 125 . 

... See, e. g., State ex reL Malott v. Board of Com'rs of Cascade County, 89 
Mont., 37, 95, 296 Pac. 1, 1~19 (1931). 

• See, e. g., Nelson v. Board of Com'r& of Davis County, 62 Utah 218, 22!, 
218 Pac. 952, 954 (1923). 

• Act of August 16, 1937, 50 Stat. 653, 654, as amended, 11 U. S. C. 401 
et aeq. An earlier provision was held unconstitutional in Ashton v. Cameron 
County Water Improvement District No. One, 298 U. S. 513 (1936). 

ur See VERNON'S ANN. REv. CiviL STATS. OF TExAs, 1937, and 1949 CUll. 
SUPP., Title 128, ch. 8 • 

.. VEBNON'S ANN. REv. Cn'IL STATS. OJ!' TExAs, vol. 21, Water. 
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Early Irrigation in the West 

While the time and place of its inception has been the sub
ject of dispute, the practice of irrigation is generally accepted 
to be one of great antiquity.138 Its origin has been variously 
placed in China, India, Armenia, the shores of the Mediter
ranean, and even upon the traditional lost island of Atlantis; 
and it is considered certain that the practice began at least 
2,000 years B. C.1411 

Similarly, the practice was ancient and widespread in the 
New World.141 For example, the ~888 Arizona opinion in • 
Clough. v. Wing states that evidences of the practice of irriga
tion are found: 142 

all over Arizona and New Mexico in the ancient canals 
of a pre-historic people, who once composed a dense and 
highly civilized population. These canals are now 
plainly marked, and some modem canals follow the 
track and use the work of this forgotten people. 

The Court added that certain Indian tribes have for genera
tions appropriated and used waters "in husbandry, and Sa.credly 
recognized the rights acquired by long use, and no right of a 
riparian owner is thought of." 14a 

Similarly, Kinney pointed out in 1912 that some of these pre
historic canals with their laterals "must exceed a thousand 

-See 1 Kinney, lBBIGATIOll AND W A.TEB RIGHTS, §§ 63--81, pp. 101-127 (2d 
ed.1912). 

It hall been said that the earliest writings concerning irrigation are those 
found ln the Code of Hammurabl, who lived more than 4,000 years ago. 
Included among the provisions of that Code are laws defining the obliga
tions of water users, including penalties for one who neglects to keep his 
dam in repair, who opens his canal carelessly to the injury of his neighbor, 
or who steals a watering machine (fine five shekels) or a watering bucket 
(fine three shekels). Johns, THB OLDEsT Coo~: w LAws 111 TBll WOBLD, 
THB Cool! 0!1!' LAWS PBolroLGATm BY IDJOroB.ABI, KING OP BABYLON, 
II 53, 55, 259-260 (1903). See also l'BE&EBv.&.TION or llnmB.tTr or BTM"B 
W.&.tta LAws, Report and Recommendations of Committee of the National 
Jleclamation Association, App. G, pp. 165-168 {1.943). 

-Ill. I 63, p. 102 • 
.. Ill. II 77-85, pp. 114-124. 
• 2 Ariz. 371, 380, 17 Pac. 451, 455-456 (1888) • 
.. 2 Ariz. at 380, 17 Pac. at 456. 

811111--61----13 
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miles in length, and the ruins of many of them give evidence of 
the expenditure of vast labor in their construction." 1" The 
Mesa Canal is a restoration by the Mormons of such a pre
historic canaV48 Likewise, the ruins left in Arizona are said 
to have first suggested the reclamation of the valleys to settlers 
in the early 1870's.148 In the Salt River Valley alone, the 
amount of land practically covered by the canals in the ancient 
irrigation system totaled over a quarter of a million acres, and 
the population supported by the ditches has been estimated 

• at a half million people.147 This was the approximate popula
tion of Arizona in 1940.148 

In their early wanderings through valleys in the Southwest, 
the Spaniards also played a part in early irrigation. For ex
ample, it has been reported that an effort was made by Cruzate 
in 1684 to relocate the village of Santa Fe to a point near the 
Pueblo of El Paso, hoping to enlarge an existing irrigation 
canal and make it available to the people.149 Another writer, 
referring in 1630 to the village of Santa Fe, the residence of 
government officials and some 250 Spaniards, said: 150 

Proceeding westward toward the Rio del Norte * * * 
begins the Teoas [Texas] Nation. * * * The land 
is very fertile because a Religious has brought it wa.ter 
for the irrigation of its seed lands. ' 

Later, he pointed out that the soil was fertile and "they have 
harvested very good crops from the stubble of the year before 
without having given it any other working than a little irrigat-

... 1 Kinney, lmuGATION AND WATER RIGHTS,§ 82, p. 120 (2d ed. 1912) . 

... Ibid.. . 

... 14. § 86, p. 125. 
"'Ibid.. 
, .. STATISTICAL .ABSTRACTS OF THE UNITED STATES, p. 33 (1949). 
141 Hughes, THE BJOOINNINGS OF SPANISH SETTLEMENT IN THEEL PASO Dis

TRICT, University of California Publications in mstory, Vol. 1, No.3, p. 328 
(1914). With respect to the El Paso crop and food shortage of 1684, due in 
part to the limited means of irrigation, see ill. p. 361. 

The Pueblo of El Paso, today known as Cuidad Juarez, Mexico, is on the 
Rio Grande opposite El Paso, Texas . 

... THE MI:KOBIAL OF FBAY .ALoNSO DE VENAVIDES, 1630, pp. 23-24 (Ayer's 
Translation, privately printed, Chicago, 1916). 
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ing." ta Following Mexico's 1821 independence from Spain, 
irrigation usage in the Southwest was influenced for a time by 
Mexico's colonization policies, an influence terminated as to 
Texas with its independence in 1836, and as to the areas ceded 
to the United States by the Treaty of Guadalupe Hidalgo in 
1848, and under the Gadsden purchase in 1853.158 

' 

In the meantime, the Mormon settlers had already started 
irrigation works in the Utah area. The very afternoon of their 
arrival in Salt Lake Valley in 1847, it is reported that a small 
advance group of these pioneers set about building an irrigation 
dam.151 Noteworthy here is the fact that the common-law., 
riparian doctrine never existed in Utah, the appropriation doc
trine deriving from custom and from territorial and state laws 
now being reflected in a comprehensive water code. 1M In addi
tion to the irrigation operations of many individuals, millions 
of acre-feet of water are today stored in Utah to furnish the 
needs of hundreds of mutual irrigation companies.151 

Early day miners also influenced the development of water 
law in the West. Mter the 1848 discovery of gold in Cali
fornia, a custom evolved whereby the first appropriator· of 
waters for mining purposes was held to have a better right 
than others to use the waters.1511 This custom was sanctioned 
by the courts of California and other western jurisdictions. ur 

•rt~. P. 36. 
• For an extensive dlscusslon of Mexican legal antecedents of Texas 

water law, see JloU v. Boytl, 116 Tex. 82, 286 S. W. 458 (1926). See also 
• Boq~~iUa Land d Cattle Co. v. Cvrtia, 213 U. S. 339 (1009) ; Loa Aflllelea 

Farming 4JAtl Jlillirag Co. v. Citg of Loa Aragelea, 217 U. S. 217 (1910) ; 
United Statu v. GeriacA Lifle Btoclt: Co., 339 U. S. 725, 742-745 (1950). 

For discussion of Mexican law in relation to California water use. see 
._ LWI v. Haggi"' 69 Cal255, 31.3--334, 10 Pae. 6'14, 705-719 (1886). 

•IBaicano• CoMPAim'.B m UTAH, Bulletin 322. Agricultnral Experiment 
Station, Utah State Agricultural College, p.lO (March 1946). 

-State v. Rolio, n Utah 91, 100, 262 Pae. 98'1, 993 (1927) ; UTAH CoDa 
A••· 1943, 1100-1-1 el .eq. 

- Dauo.a.no• CoMP.&Imll m UT..UI, Bulletin 322. Agrieultnral Experiment 
Station, Utah State Agricultural College, p. 3 (Mareb 1946). 

• Atcliloa v. Peter80ft, 20 Wall. 507, 510 (U. S. 18'14) ; Long, A TBuTIBI: 
o• TBJ: LAw or IJauGAno•, 1 76, p. 138 (2d ed. 1916). 

• I Wlel, W.A'l'D JliGBTS Ill TBJ: WJl'.SDBll Sr.ATES. 11154-155, pp. 177-180 
(3d ed. 1911). 
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Thus, some would find the roots of the modern appropriat'10n 
doctrine in the civil law, some in the practices of irrigation, 
and some in the customs of the miners as later copied by irriga
tors.158 All these factors, as well as Spanish and Mexican 
colonization practices, undoubtedly made contributions to the 
doctrine. In any event, nature suggests that the dominant fac
tor was the aridity generally prevailing in portions of the West, 
together with quantitatively disproportionate, highly irregular, 
and maldistributed stream flows. Thus we find indications in 
judicial opinions that the riparian doctrine is not suited to the 
conditions and the needs of Western States.158 

• Whatever the origin of the appropriation doctrine, however, 
its impact was later reflected in federal legislation. Contests 
arose between appropriators under this possessory system and 
patentees under the 1862 Homestead Act and the 1864 Pacific 
Railway Act, the latter claiming to be the successors of the 
United States with the right to oust prior appropriators of 
waters on the lands patented.160 Soon thereafter; Congress 
enacted the Act of 1866.161 This statute made good appropria
tions in being as against a later patent to riparian parcels of the 
public domain.162 An 1870 supplement subjected patents, pre
emptions, and homesteads to vested water rights, or rights to· 
ditches and reservoirs used in c~nnection with such water rights, 
as may have been acquired under or recognized by the 1866 
Act.168 

,.. See, e. g., STATE WATER LAW IN THE DEVELOPMENT OF THE WEST, Report 
to the Water Resources Committee by its Subcommittee on State Water Law, 
National Resources Planning Board, p. 6 (1943); Long, A TREATISE oN THE 
LAW OF IBBIGATION, § 70, p. 126 (2d ed. 1916); I Wiel, WATEB RIGHTS IN THE 
WESTERN STATES,§ 66, p. 66 (3d ed. 1911). 

• See, e. g., United States v. Rio Grande Irrigation Co., 174 U.S. 690, 704 
(1899); Clough v. Wing, 2 Ariz. 371, 381, 17 Pac. 453, 456 (1888). 

•• Act of May 20, 1862, 12 Stat. 392, see 43 U. S. C. 161 et seq.; Act of July 
2, 1864, § 3, 13 Stat. 365, 367; I Wiel, WATER RIGHTS IN THE WESTERN STATES, 
§ 87, p .. 94 (3d ed. 1911). 

111 R. S. § 2339, from Act of July 26, 1866, § 9, 14 Stat. 251, 253, now 
codified as part of 43 U. S. C. 661. See also supra, pp. 35--37. 

181 United States v. Gerlach Live Stock Co., 339 U.S. 725,748 (1950) • 
.. R. S. § 2340, from Act of July 9, 1870, § 17, 16 Stat. 217, 218, now codified 

as part of 43 U. S. C. 661. See also supra, p. 36 . .. 
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Correspondingly significant is the Desert Land Act of 1877.1
" 

Under it, provision js made for reclamation of arid lands in the 
States of California, Oregon, and Nevada, Colorado being later 
added, and the then Territories of Washington, Idaho, :)Mon
tana, Utah, Wyoming, Arizona, New Mexico, and Dakota.186

-

The Act authorized the sale of 640 acres of land at $1.25 per 
acre to any person who would irrigate it within three years~166 

In addition, a significant proviso is included which makes the 
right to the use of water depend upon "bona fide prior appro
priation" not to exceed the amount "actually appropriated, and_ 
necessarily used for the purpose of irrigation and reclama
tion." 167 The Act also requires that: 168 

all surplus water over and above such actual appropria
tion and use, together with the water of all lakes, rivers 
and other sources of water supply upon the public lands 
and not navigable, shall remain and be held free for the 
appropriation and use of the public for irrigation, min
ing and manufacturing purposes subject to existing 
rights. 

However, a 640-acre. tract was too large for individual irrigation, 
and speculation was resulting from operations under this and 
other acts, which together had allowed one individual to acquire 
up to 1120 acres.169 And in 1890 Congress limited all entries to 
a 320-acre maximum for a single claimant.110 

In another 1890 statute, Congress reserved to the United 
States a right-of-way for ditches and canals constructed by 
federal authority with respect to lands west of the one-hun
dredth meridian thereafter patented under any of the land laws 
of the United States.111 It has ~een said that this statutory 

'"'Act of March 3, 1877, § 1, 19 Stat. 377, as amended, 43 U. S. C. 321. 
•• § 3, 19 Stat. 377, § 8 as added by Act of March 3, 1891, § 2, 26 Stat. 1096, 

as amended, 43 U. S. C. 323. 
•• § 1, 19 Stat. 377, as amended, 43 U. S. C. 321. 
'"I d. 
110 Id. 
'"" 21 CoNo. REC. 7930, 7766, 9139; Sen. Rep. No. 1466, 51st Cong., 1st sess., 

pp. 68-69 (1890); H. Rep. No. 2407, 51st Cong., 1st sess., p. 66 (1890). 
''"Act of August 30, 1890, § 1, 26 Stat. 371, 391, as amQD.ded, 43 U. s. C. 212. 
an §1, 26 Stat. 391, 43 U. S. C. 945. '' 
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reservation paved the way for future national reclamation 
legislation.172 In the following year, Congress granted rights
of-way through public lands to ca.nal and ditch companies for 
reservoirs and ca.nals.178 This latter statute also authorized 
entrymen on public la.nds to associate together in the construc
tion of reclamation works.m 

A notable increase of federal interest in irrigation appeared 
inthe 1894 Carey Act.171 It authorized donations to each pub
lic-land state of a maximum of one million acres of desert la.nd 
in order to aid them:1"~8 

in the reclamation of the desert lands therein, and the 
settlement, cultivation and sale thereof in small tracts 
to actual settlers • • •. 

The state is required to agree to cause the la.nds to be irrigated, 
reclaimed, occupied, a.nd cultivated by actual settlers.l'J'J Tracts 
sold by the state must be limited to 160 acres for one person, 
and the lands may be used only for reclamation, cultivation, 
a.nd settlement.178 An 1896 amendment empowers the states 
to provide for liens against reclaimed lands for actual cost and 
necessary expense of reclamation.179 This provision eased the 
financial or constitutional difficulties encountered by the 
states in constructing large canals and irrigation works.180 It 
was pointed out, however, that this amendment would result 
in the acquisition by wealthy individuals and corporations of 
large bodies of la.nd, to the exclusion of the settler.181 

Operations under the Carey Act were fraught with a number 
of difficulties. Surveys of available water supplies were inade
quate, and data respecting the -type, character, and produc-

10 2 Kinney, IBBIGATION AND WATEB RIGHTS, §936, p. 1653 (2d ed. 1912). 
111 Act of March 3, 1891, § 18, 26 Stat. 1095, 1101, as amended, 43 U. S.C. 

946. 
.... § 2, 26 Stat. 1096, 43 U. S. C. 327. 
1 .. Act of August 18, 1894, § 4, 28 Stat. 372, 422, 43 U. S. C; 641 el seq • 
.,.I 4, 28 Stat. 422, as amended, 43 U. S. C. 641. 
""ltl. 
.... ltl. 
-Act of June 11, 1896, § 1, 29 Stat. 413, 434, 43 U. S. C. 642 • 
.. 3 Kinney, IBBIGATION AND WATEB RIGHTS,§ 1323, p. 2397 (2d ed., 1912). 
•rnt~. • 
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tivity of soil were insufficient to guide the states.lD From the 
start, settlers on many projects were in financial difficulties in 
connection with heavy mortgages executed for financing con
struction of irrigation works.181 A number of projects never
theless continued for some time to operate under the Carey 
~~ : 

With respect to the foregoing federal statutes, it has been 
said that they failed to further in any substantial measure the 
Government's long-established policy of encouraging the set
tlement of arid public lands.1811 

Reclamation Law 

To this point, as we have seen, federal interest in irrigation 
was limited to providing for certain water uses and to permit
ting use of public lands on specified conditions. The statutes 
involved nevertheless foreshadowed passage of the 1902 Rec
lamation Act.188 And with its passage, Congress established 
irrigation in the West as a national policy.181' But while Rec
lamation projects are limited to the West, benefits are not lim-
ited to public lands.181 • · · 

Early cases sustained the 1902 Act as a. proper exercise of 
the Government's proprietary power.188 Moreover, in speak-

.. RECLUUTION HANDBOOK, Department of the Interior, Bureau of Bee
lamatlon, p. 22 (1942) • 

.. Ibid. 
111 By 1930, only 17 irrigation enterprises were so operated. covering 

174,246 acres. Ibid. 
111 See United Statu v. Han&M&, 167 Fed. 881, 883 (0. A.. 9, 1909). 
,. Act of June 17, 1902, 32 Stat. 388, 43 U. S. 0. 391 ef Beq. Speaking 

of the earlier legislation, a Federal District Court in 1912 said, "By a series 
of acts and resolutions passed by Congress beginning as early as 
1888 • • • the Government unmistakably declared a purpose to reclaim 
its arid lands by conducting water to and across them, and provision was 
shortly made to enable it to carry out that purpose." United Statu v. Vaa 
Horn, 197 Fed. 611. 615 (D. 0. Colo., 1912) • 

.. Burley v. Uaited BtateB, 179 Fed. 1 (0. A.. 9, 1910). "The policy of 
reclaiming the arid region of the West for a beneficial use open to all the 
people of the United States is as much a national policy as the preservation 
of rivers and harbors for the benefit of navigation." 179 Fed. at 11. 

,. See BUpra, p. 45. 
• See 111pra, pp. 44-45.. 
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ing of the Reclamation Fund, the United States Court of Ap
peals for the Ninth Circuit in 1909 found no difficulty in the 
way of holding that the "use of funds contemplated by the 
reclamation act is for the common welfare." 180 Recently 
pointing out that the only limitation on the power to tax and 
appropriate for the general welfare is that it must be "exercised 
for the common benefit as distinguished from some mere local 
purpose," the Supreme Court of the United States suggested 
that Congress may promote the general welfare through "large
scale projects for reclamation, irrigation, or other internal 
_improvement." 191 

After a preliminary sketch of the framework of the 1902 
Act, we shall here, as in earlier chapters, review the applicable 
provisions of law as they relate to the steps in the develop
ment of a project. In other words; we shall group them for 
review in the following sequence: preparing for projects, au
thorization of projects, prosecution of projects, and operation 
of projects. But one feature should be especially remembered. 
Reimbursement from project beneficiaries is accomplished 
through contractual arrangements. While the various provi
sions of law have undergone many changes, such contracts 
have of course been altered only with the consent of the signa- · 
tory parties. There are thus outstanding contracts unaffected 
by many provisions of subsequently enacted legislation. 

It should also be noted that many provisions of Reclamation 
Law have been rendered ineffective, or have been superseded by 
later legislation, and are irrelevant so far as future reclamation 
projects are concerned. But not having been expressly re
pealed, many such provisions nevertheless continue to appear 
in the United States Code. 

Federal irrigation and related activities are today performed 
almost entirely by the Bureau of Reclamation under the super
vision of the Secretary of the Interior.192 It may also be noted 

-United States v. Hanson, 167 Fed. 881,885 {C. A. 9, 1909). 
101 United States v. Gerlach Live Stock Oo., 339 U. S. 725, 738 {1950). 

See also supra, pi). 57-58. And see Oklahoma v. Atkinson, 313 U. S. 508, 525 
{1941) • 

... Act of May 26, 1926, 44 Stat. 657; Reorganization Plan No. III of 1950, 
§ 1, 15 F. R. 3174; Department of the Interior Order No. 2563, May 2, 1950. 
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that, through June 30, 1949, federal funds made available 
for carrying out these functions reached a total of about 
$1,800,000,000.198 

. 

THE RECLAMATION ACT OF 1902.-In his message to ,Con
gress in December 1901, President Theodore Roosevelt said: 1114

-

It is as right for the National Government to make 
the streams and rivers of the arid region useful by 
engineering works for water storage as to make useful the 
rivers and harbors of the humid regions by engineering 
works of another kind. 

* * * * * 
Our people as a whole will profit, for successful home

making is but another name for upbuilding of the 
Nation. 

The fundamental principles advanced in his message formed 
the basis for the Reclamation Act of 1902.185 With its many 
supplements and amendments, that Act constitutes Reclama
tion Law.188 

The 1902 Act established the Reclamation Fund with moneys 
derived from the sale of public lands in Arizona, California, 
Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, New 
Mexico, North Dakota, Oklahoma, Oregon, South Dakota, 
Utah, Washington, and Wyoming.197 This Fund is to be used 
for irrigation works in those States, to which Texas was later 
added.188 The Secretary of the Interior is directed to make 

Jll ANNUAL REPoRT OF THE SECRETARY OF THE INTEBIOR, p. 70 (1949) . 
... H. Doc. No.1, 57th Cong., 1st sess., pp. XXVIII-XXIX (1901). 
•• Act of June 17, 1902, 32 Stat. 388, 43 U.S. C. 391 et seq. "When Theo

dore Roosevelt became the President of the United States in 1901, the first 
major task to whlch he addressed himself was the establishment of a 
national program for the conservation of the land and water resources 
of the West. The fundamental principles he advanced in his message to 
the Congress form the basis for the reclamation law which was subse
quently enacted with his approval on June 17, 1902." NATIONAL IRBIGATION 
PoLicY-ITs DEVELOPMENT AND SIGNII'ICANCE, Sen. Doc. No. 36, 76th Cong., 
1st sess., p. VII (1939) • 

... See supra, n.18, p.154. 
101 § 1, 32 Stat. 388, 43 U. S. C. 39L 
111 There are no federal public lands in Texas. J. Res. of March 1, 1845, 

I 2, 5 Stat. 797. To enable the United States to carry into effect the terms 
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examinations and surveys and to locate and construct irrigation 
works, and was then to report annually to Congress on enum
erated matters.1• 

The Act also provides for withdrawal of public· lands from 
entry for construction of irrigation works.200 Entries on lands 
so withdrawn are limited to a minimum of 40 and a maximum 
of 160 acres.201 Upon determination that a project was practi
cable, the Se~etary could let contracts if funds were available in 
the Reclamation Fund.102 He must give public notice of lands 
available for entry, the permissible size of entry fixed in accord
ance with his determination of the acreage "reasonably required 
for the support of a family," and of the charges per acre to be 
made upon such entries and upon lands in private owner-= 
ship.2111 Charges were to be determined with a view to returning 
to the Reclamation Fund the estimated cost of construction, 
and had to be paid in not to exceed 10 annual installments.
Additional homestead requirements for reclamation entries and 
patents are also established by the Act.206 

Moreover, rights to use of water are limited to 160 acres as 
to private lands, and the landowner was required to be an 

of a proposed convention with Mexico, which was afterward signed on 
May 21, 1906, 34 Stat. 2953, Congress extended the Reclamation Act to 
the portion of Texas bordering upon the Rio Grande which could be irri
gated from a dam to be constructed near Engle, New Mexico. Act of 
Februlll7 25, 1905, 33 Stat. 814. This is the Elephant Butte Dam. See 
Sperry v. Elephant Butte Irr. Di&t., 33 N.Mex. 482, 270 Pac. 889 (1928). 

A month after the conclusion of the 1906 convention, the Reclamation 
Act was extended to the entire State of Texas. Act of June 12, 1906, 34 
Stat. 259, see 43 U. S. C. 391. Until this legislation, Texas embraced the only 
portion of arid land in the United States not within the Act. H. Rep. No. 
1790, 59th Cong.,lst sess. (1906). 

- § 2, 32 Stat. 388, as amended, 43 U. S. C. 411. Throngh the remainder 
of this chapter, the word "Secretary," standing alone, will refer to the 
Secretary of the Interior. 

- § 3, 32 Stat. 388, see 43 U. S. C. 416. 
•ItJ. 
• I 4. 32 Stat. 389, 43 U. S. C. 419. 
-ItJ. 
-14. 32 Stat. 389, see 43 U. S. C. 419. The Code omits the limit on 

installments. 
- I 5, 32 Stat. 389, see 43 U. S. 0. 439. 
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"actual bona fide resident of such land, or occupant thereof 
residing in the neighborhood of such land." 2041 

Use of the Reclamation Fund for operation and maintenance 
of works is authorized.201 In this connection, the Act contains 
a significan-t provision that, when payments required by the 
Act have been made for the major portion of the lands irri
gated, "management and operation" of the works shall pass to 
the owners of the lands irrigated to be maintained at their ex
pense under such organization and rules as are acceptable to 
the Secretary.208 However, "title to and the management and 
operation of the reservoirs and the works necessary for their 
protection and operation" remain in the Government "until 
otherwise provided by Congress." 209 

The Secretary may acquire necessary rights or property by 
purchase or condemnation.210 Nothing in the Act may be con
strued as interfering with state laws relating to the "control, 
appropriation, use, or distribution of water used in irrigation, 
or any vested right acquired thereunder." 211 In carrying out 
the Act's provisions, the Secretary "shall proceed in conformity 
with such laws." 212 And nothing in the Act shall affect any 
"right of any State or of the Federal Government or of any 
landowner, appropriator, or user of water in, to, or from any 
interstate stream or the waters thereof." 218 In addition, it is 
provided that the right to use of water acquired under the Act 

-~ 5, 82 Stat. 889, 43 U. S. C. 431 • 
.. I 6, 32 Stat. 889, 43 U. S. 0. 491. 
1111 § 6, 32 Stat. 889, 43 U. S. 0. 498. 
llll]rJ,, 

atO I 7, 32 Stat. 389, 43 u. s. 0. 421 . 
.,. § 8, 32 Stat. 890, 43 U. S. 0. 383 • 
.,.Irl. In NebraBka v. Wyoming, 325 U. S. 589, 614 (1945), thls provision 

was characterized as "a direction by Congress to the Secretary of the 
Interior" to proceed in conformity with state laws in the appropriation of 
water for Irrigation purposes. In this connection, It should be noted that 
some states have provided a simple procedure for application to federal 
irrigation undertakings. For example, a special New Mexico statute applies 
In the case of federal reclamation projects. Reservation of certain unappro
priated waters of the State may be effected by a notlfication from the 
proper federal officer to the State Engineer that the United States intends 
to make use of those watel'll. N. ~ ST,t.T, UN, 1~, 1 77-~1. 

811 111. 
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"shall be appurtenant to the land irrigated, and beneficial use 
shall be the basis, the measure, and the limit of the right." 116 

A provision requiring expenditure within each state of the 
major portion of the funds arising from the sale of public lands 
therein was repealed in 1910.- Finally, the Secretary is 
authot:ized to perform any and all acts and to make rules and 
regulations necessary to carrying out the statute's provisions.118 

Over the years, most of the foregoing provisions have been 
supplemented, amended, or superseded. This has frequently 
been accomplished without express reference to the provision 
affected. Some of the provisions are today in force wholly or in 
part only as to certain projects or divisions of projects. We 
turn now from the provisions of this basic Act to a review of 
the many statutes which have supplemented, amended, or 
superseded its various provisions.217 

PREPARING FOR PROJECTs.-Under the 1902 Act, the Secre
tary was directed to locate and construct "irrigation works 
for the storage, diversion, and development of waters, includ
ing artesian wells." 218 Recognition of other purposes appeared 
in succeeding statutes, correspondingly broadening the scope 
of preparation required. Thus, in 1906 Congress provided for 
furnishing water supplies to towns in the vicinity of projects.215 

· 

At the same time, it made provision for the disposal of surplus 
power.220 Similarly, a _1920 statute conditionally authorizes 
the Secretary to contract to supply water from any project 
irrigation system "for other purposes than irrigation." 221 

Of especial significance here is the Reclamation Project Act 
of 1939 authorizing establishment of multiple-purpose projects 

.,. § 8, 32 Stat. 390, 43 U. S. C. 372. 
,.,. § 9, 32 Stat. 390; Act of June 25, 1910, § 6, 36 Stat. 835, 836. 
'""' § 10, 32 Stat. 390, as amended, 43 U. S. C. 373. 
mIt may be noted here that the House Committee on the Judiciary is 

currently formulating a recodification of Titles 16 and 43 of the United 
States Code, with a view to including in the former a recodification of 
the Reclamation Law, pursuant to the Act of June 22, 1949, 63 Stat. 222. 

111 Act of June 17, 1902, § 2, 32 Stat. 388, as amended, 43 U. S. C. 411. 
• Act of April16, 1906, § 4, 34 Stat. 116, 43 U. S. C. 567. 
• § 5, 34 Stat. 117, as amended, 43 U. S.C. 522. 
• Act of February 25, 1920, 41 Stat. 451, 43 U. S. C. 521. 
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under Reclamation Law, as we shall later see in detail.2211 This 
statute expressly recognized combination of uses for irrigation, 
power, municipal water supply or other miscellaneous purposes, 
together with flood control and navigation.223 

, 

Examinations and Surveys.-Under the 1902 Act, the Secre
tary of the Interior is directed to make examinations and sur
veys for "irrigation works for the storage, diversion, and de
velopment of waters, including artesian wells." 221 

Subsequent legislation expressly or impliedly contemplates 
similar investigatory activities. Thus, the Secretary is re
quired under a 1924 statute to classify the irrigable lands of 
each new project and division of a project.226 Similarly, 1926 
legislation requires the suspension of payment of construction 
charges on operating projects based upon determinations re
specting the productivity of project lands.- A recent statute 
also requires determinations of the repayment ability of water 
users in connection with the return of "rehabilitation and bet-

121 Act of August 4, 1939, 53 Stat. 1187, as amended, 43 U. S. C.- 485-485k. 
See also Hearings before the House Committee on Irrigation and Reclama
tion on H. R. 6773 and H. R. 6984, 76th Cong., 1st sess., p. 26 (1939); H. Rep. 
No. 995, 76th Cong., 1st sess., p. 5 (1939). 

Recognition of multiple purposes had previously appeared in legislation 
for special projects. See, e. g., Act of December 21, 1928, § 1, 45 Stat. 1057, 
43 U. S. C. 617 .(Boulder Canyon Project); Act of August 30, 1935, § 2, 49 
Stat. 1028, 1039 (Parker Dam and Grand Coulee Dam); Act of August 26, 
1937, § 2, 50 Stat. 844, 850 (Central Valley Project, California). 

111 § 9, 53 Stat. 1193, 43 U. S. C. 485h • 
.,. Act of June 17, 1902, § 2, 32 Stat. 388, as amended, 43 U. S. C. 411. .A 

portion of the original section requiring certain annual reports to Congress 
relating to such examinations and surveys was repealed in 1946. Act of 
August 7, 1946, 60 Stat. 866, 867, see 43 U. S. C. 411. 

It should also be noted that an 188lJ appropriation statute made funds 
available for the purpose of "investigating the extent to which the arid 
region of the United States can be redeemed by irrigation, and the segrega
tion of the irrigable lands in such arid region, and for the selection of sites 
for reservoirs and other hydraulic works necessary for the storage and uti
lization of water for irrigation and the prevention of fioods and overfiows," 
the work to be performed by the Geological Survey under the Secretary of 
the Interior. Act of October 2, 1888, 25 Stat. 505, 526 . 

... Act of December 5, 1924, § 4, subsection D, 43 Stat. 672, 702, 43 U. S. C. 
462. 

-Act of May 25, 1926, I 43, 44 Stat. 636, 647, as amended, 43 u:' s. c. 423b. 
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tennent" costs, that is, maintenance costs which the water users 
cannot finance currently.1127 

The 1939 Reclamation Project Act broadened the scope of 
examinations and surveys undertaken in connection with irri
gation projects. It prohibits expenditures or submission of 
estimates for construction of any new project, new division of 
a project, or new supplemental works on a project, until the 
Secretary has submitted to the President and to Congress his 
report and findings on: 228 

(1) the engineering feasibility of the proposed con
struction; 

(2) the estimated cost of the proposed construction; 
{3) the part of the estimated cost which can properly 

be allocated to irrigation and probably be repaid by the 
water users; 

(4) the part of the estimated cost which can properly 
be allocated to power and probably be returned to the 
United States in net power revenues; 

(5) the part of the estimated cost which can properly 
be allocated to municipal water supply or other mis
cellaneous purposes and probably be returned to the 
United States. 

Findings are also required as to any "allocation to flood control 
or navigation," as provided for by the statute.229 

Recent appropriation legislation contains indications of the 
scope of examinations and surveys expected. For example, 
the 1950 Interior Department Appropriation Act provided 
funds for: 230 

engineering and economic investigations of proposed 
Federal reclamation projects and surveys, investigations, 
and other activities relating to reconstruction, rehabili
tation, extensions, or financial adjustments of existing 
projects, and studies of water conservation and develop-

• Act of October 7,1949,63 Stat. 724. 
111 Act of August 4, 1939, § 9(a), 53 Stat. 1187,1193, 43 U.S. C. 485h(a). 
118 ltJ.; § 9 (b), 53 Stat.ll87,1194, 43 u.s. c. 485h(b). 
111 Act of October 12, 1949, 63 Stat. 765, -. 
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ment plans, such investigations, surveys, and studies to 
be carried on by said Bureau either independently, or in 
cooperation with State agencies and other Federal agen
cies, including the Corps of Engineers and the Federal 
Power Commission * * * which may be used to 
execute detailed surveys, and to prepare construction 
plans and specifications for specific projects or parts 
of projects until appropriations are available for con
struction thereof * * * Provided further, That the 
expenditure of any sums from this appropriation for 
investigations of any nature requested by States, muni
cipalities, or other interest shall be upon the basis of 
State, municipality, or other interest advancing at least 
50 per centum of the estimated cost of such investi
gations. 

An appropriation of over $5,000,000 for a somewhat similarly 
phrased purpose in the General Appropriations Act, 1951, 
contains a further provision that, except as to certain investi
gations in Alaska, "no part of this appropriation shall be ex
pended in the conduct of activities which are not authorized by 
law." 231 Still other investigations and surveys have been pro
vided for by special provisions in appropriation and other 
legislation.232 

• Act of September 6, 1950, ch. VII, § 101, 64 Stat. 595, -. 
• For example: 
Investigation of the reclamation by drainage of lands outside existing 

projects and of reclamation of cut-over timber lands in any state; Act 
of July 1, 1918, 40 Stat. 634, 676 (Appropriation). For the resulting report, 
see H. Doc. No. 262, 66th Cong., 1st sess. (1919). 

Determination of portions of certain ceded lands to be opened to agricul
tural development through lowering the water level of Klamath Lake in 
California and Oregon. Act of May 27, 1920, § 1, 41 Stat. 627, repealed by 
Act of June 17,1944, § 2(a), 58 Stat. 279,43 U.S. C. 602. 

Investigations and surveys similar to those provided for by Reclamation 
Law, with funds contributed by a state, municipality, corporation, associa
tion, firm, industry, or individual. Act of March 4, 1921, 41 Stat. 1367, 1404, 
43 U.S. C. 395 (Appropriation). 

Authorization of annual appropriation for "cooperative and miscellaneous 
investigations of the feasibility of reclamation projects." Act of February 
21, 1923, 42 Stat. 1281. 

Plaus and estimates for the Casper-Alcova Project, Wyoming, Deschutes 
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In connection with examinations and surveys, it should also 
be noted that Congress has from time to time made special 
provision for consultants and advisers. For example, it has 
authorized the Secretary to employ for "consultation purposes 
on important reclamation work" 10 consulting engineers, ge
ologists, appraisers, and economists.231 A report by a com
mittee of special advisers on reclamation, commonly known as 
the "Fact-Finders' Report," became the basis for the 1924 
Fact-Finders' Act.- In 1937, Congress created a commission 
to investigate the financial, economic, and other conditions of 

Project, Oregon, and Southern Lassen Project, California, at least half the 
cost to he advanced by the state in which the project is located or by "parties 
interested." Z. Res. of June 7, 1924, 43 Stat. 668. 

A "comprehensive and detailed survey" on existing projects to determine 
all pertinent facts as to why settlers are unable to pay construction costs, 
and report results to Congress. Act of December 5, 1924, I 4, subsection K, 
43 Stat. 672, 703, 43 U. S. C. 466. 

An examination and investigation of swamp and overflow lands on certain 
rivers in Mississippi. Act of July 3, 1926, 44 Stat. 901. For the report 
on the Yazoo River, seeR Doc. No. 765, Part 2, 69th Cong., 2d sess. (1927). 

In connection with a soil and moisture conservation program on lands 
nnder the jurisdiction of the Interior Department, necessary special meas
ures for the "improvement of irrigation and land drainage." Act of July 
2, 1942, 56 Stat. 506, 508 (Appropriation). The functions of the Soil Con
servation Service in the Department of Agriculture with respect to soil 
and moisture conservation operations conducted on lands under the juris
diction of the Department of the Interior were transferred to the latter De
partment in 19ro. Reorganization Plan- No. IV, I 6, etfective June 30, 19ro, 
54 Stat. 1234, 1235, 5 U. S. C. 133t note following. 

Examination and survey respecting utilization of waters of the San Juan 
River tributary to the Colorado River, and the feasibility of a diversion of 
the surplus waters therefrom to the Rio Chama, a tributary of the Rio 
Grande. Act of Jnne 22, 1936,49 Stat. 1806 (Appropriation). 

Studies and investigations for the formulation of a comprehensive plan 
for the utilization of waters of the Colorado River System for irrigation, 
electric power, and other purposes, including studies of the "quantity and 
quality" of water and all other relevant factors. Act of July 19, 1940, § 2 (d), 
54 Stat. 774,775, as amended, 43 U.S. C. 618a(d) (Supp. Ill) • 

... Act of February 28, 1929, § 1, 45 Stat. 1406, as amended, 43 U. S. C. 411b. 

.. This report and the President's message to Congress are printed in Sen. 
Doc. No. 92, 68th Cong., 1st sess. (1924) ; the ~ailed Fact-Finders'- Act 
consists of I§ 1, 4, subsections A-R, of the Second Deficiency Act of 1924, 
Act of December 5, 1924, I§ 1, 4, subsections A-R, 43 Stat. 672, 684, 702-704, 
43 u. S. C. 396, 371, 412, 433, 462, 463 (repealed), 473 (repealed), 474 
(repealed), 500,478, 494, 501, 526, 466,467 (repealed), 438,493, 377,417, 376. 
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the various federal and Indian reclamation projects with ref
erence to the ability of each such project to make payments of 
water-right charges without undue burden upon the water-user 
organization liable for such charges.115 In 1928, the Secretary 
was authorized to appoint a board of five "eminent engineers 
and geologists, at least one of whom shall be an engineer officer 
of the Army'' to advise him re..c:pecting the safety, economic, and 
engineering feasibility of the structure and incidental works 
proposed under the Boulder Dam Bill-

Also related to investigations are various statutory provi
sions for cooperation with different agencies. In making an 
allocation to flood control or navigation under the 1939 Act, the 
Secretary is required to consult with the Chief of Engineers 
and the Secretary of the Army.- :Moreover, he may perform 
any of the necessary investigations or studies under a coopem
tive agreement with the Secretary of the Army.U/8 In making 
investigations of and reports on works for irrigation, the Secre
tary of the Interior is required, during the course of the investi
gations, to give affected states and the Secretary of the Army 
information developed by the investigations, opportunity 
for consultation regarding plans and proposals, and to the ex
tent practicable, opportunity to cooperate in the investiga
tions.- Whenever a proposed Bureau of Reclamation project 
would impound, divert, or otherwise control waters, it must con
sult with the Fish and Wildlife Service of the Department of 
the Interior and with the head of the state agency exercising 
administration over wildlife resources, with a view to prevent
ing loss of and damage to wildlife resources..- The resulting re-. 

-Act of August 21. 1937. 11. 50 Stat. 'l37. For the report of the :Repay
ment Commission submitted under this Act, see H. Doe. No. 673. 75th Cong.. 
3d 81!118. ( 1938). 

- S. ~- Res. 16!, llay 29. 1928. 4.5 Stat. 1011. For the resol~ report 
of ~ 3. 19'28. see H. Doe. No. 446, 70th Cong.. 2d aesa.. (1928). ~ 
Boulder Canyon Projeet Act was approved sbortly thereafter. Ad: of 
~ 21. 1928, 4.5 Stat. 1057. as amended. 43 u. s. c. 617-617t. 

• Act of Angost 4. 1939. 19(b). 53 Stat. 1187.1J.9i. 43 U. 8. C. 485h(b). 
-II. 

-Act of December 22. l9H. U l(e). 1(a). 58 Stat. 887. 889. 888. See 
also .. ,.,... D. '· p. 152. 

- Aet of Aupst 14. lM6. 12. GO Stat. 1080. 16 U. 8. C. 662. 
.11111--61-----1. 
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ports and recommendations must be made an integral part of 
any report submitted by the Bureau.:Hl 

In addition to these general provi~ons for cooperation, spe
cial provisions are made from time to time. For example, in 
connection with the continuation of investigations on the gen
eral plan for development of the Missouri River Basin, the 
General Appropriations Act, 1951, authorizes the Bureau to 
expend allotments "through or in cooperation with State and 
other Federal agencies,"'advances to such agencies being also 
authorized.242 We have earlier mentioned the jurisdiction of 
international commissions over certain international waters.2

" 

Cooperation with such agencies is at times an incident of opera
tions of the Bureau.2

" 

In the course of examinations and surveys, therefore, the 
Bureau cooperates with international and interstate agencies, 
state and other nonfederal agencies, and interdepartmental 
and intradepartmental agencies. 2u• 

A final feature concerning general investigations remains to 
be noted. The cost and expense of all such investigations, 
except when incurred on behalf of specific projects, shall be 
charged to the Reclamation Fund and not as a part of the 
reimbursable construction or operation and maintenance 
costs.2

" 

·Reports on Examinations and Surveys.-The 1902 Act 
originally required the Secretary to report annually to Con-

111Irl. See also infra,, pp. 32!HJ30 • 
... Act of September 6, 1950, ch. VII, § 101, 64 Stat. 595, -. 
"'"See aupra,, pp. 121-123, 148-149. 
""In connection with the Mexican Water Treaty of 1944, there was for

mulated a Memorandum Agreement between the Secretary of State and 
the Secretary of the Interior for cooperation between the United States 
Section, International Boundary and Water Commission, United States and 
Mexico, and the Bureau of Reclamation, concerning the Rio Grande and the 
Colorado and Tijuana Rivers, dated February 14, 1945, approved by the 
President on June 18, 1945, H. Doc. No. 717, 80th Cong., 2d sess., App. 1407, 
p. A889 (1948) • 

... For a discussion of participation by the Department of the Interior in 
interdepartmental coordination of federal water-resource activities, and of 
its own program for intradepartmental coordination, see infra,, pp. 438--439, 
431-433. 

"'"Act of December 5, 1924, § 4, subsection 0, 43 Stat. 672, 704, as amended, 
43 u. s. c. 377. 
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gress the results of examinations and surveys, giving estimates 
of cost of all contemplated works, the quantity and location of 
the lands which can be irrigated therefrom, and all facts rela
tive to the practicability of each irrigation project, toge~her 
with the cost of works being constructed and those com
pleted.m In 1924, Congress required that, as a condition prec
edent to construction or submission of estimates for new proj
ects and new divisions of projects, the-Secretary secure detailed 
information "concerning the water supply, the engineering fea
tures, the cost of construction, land prices, and the probable 
cost of development," together with his written finding that the 
project is feasible, that it is adaptable for actual settlement 
and farm homes, and that it will probably return the cost to 
the United States.2411 

In 1939, Congress directed that the feasibility reports and 
findings of the Secretary, tne expanded contents of which have 
already been set forth in detail, be submitted to "the President 
and to the Congress." 2411 Similarly, we have noted that reports 
must include the written views and recommendations of af
fected states and of the Secretary of the Army.260 In respect of 
wildlife resources, there must also be included the reports and 
recommendations of the Secretary of the Interior and of the 
head of the state agency concerned with wildlife resources.211 

AUTHORIZATION OF PRoJECTS.-While the 1902 Act pre
scribed no formula for project authorization, it did require the 
Secretary to report annually to Congress on, among other 
things, all facts relative to the "practicability of each irriga- . 
tion project." 252 But the Reclamation Fund became exhausted 
before the projects initiated were completed.= As a result, 
Congress in 1910 repealed the 1902 provision requiring that the 

.. Act of June 17,1902,§2, 32 Stat. 388. 
• Act of December 5, 1924, § 4, subsection B, 43 Stat. 672, 702, 43 U.S. 0. 

412. 
• Act of August 4, 1939, I 9(a), 53 Stat. U87, 1193, 43 U. S.C. 4&i .. h(a);. 

see aupra, p. 188. 
• See ltlpra, p. 191. 
• See npra.. pp. 191-192. 
• Act of June 17, 1902, I 2, 32 Stat. 388, as amended, 43 U. S. C. 411. 
• R Rep. No. 1635, 61st Cong., 2nd sess., pp. 2-3 (1910). 
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major portion of the funds arising from the sale of such lands 
in each state be expended therein, and prohibited the com
mencement of new projects except where "recommended by 
the Secretary of the Interior and approved by the direct order 
of the President of the United States." 2M 

In 1914, Congress prohibited expenditures from the Recla-
mation Fund after July 1, 1915 "except out of appropriations 
made annually by Congress," a requirement also being in
cluded for annual submission of estimates by the Secretary.21511 

A further change in 1924 required that "no new project or new 
division of a project shall be approved for construction or 
estimates submitted therefor by the Secretary" until he shall 
secure specified information and make prescribed findings.268 

Elaborate modification of project-authorization procedure 
was effected by the Reclamation Project Act of 1939. A proj
ect now becomes authorized upon submission of a report and 
prescribed findings by the Secretary to the President and to 
Congress, in accordance with the following provisions of Sec
tion 9(a) of the Act: 257 

No expenditures for the construction of any new proj
ect, new division of a project, or new supplemental works 
on a project shall be made, nor shall estimates be sub
mitted therefor, by the Secretary until after he has made 
an investigation thereof and has submitted to the Presi
dent and to the Congress his report and findings on-

( 1) the engineering feasibility of the proposed con
struction; 

(2) the estimated cost of the proposed construction; 
----

... Act of June 25, 1910, § 4, 36 Stat. 835, 836, 43 U. S. C. 400, 413. See 
also H. Rep. No. 1635, 61st Cong., 2d sess. (1910); H. Rep. No. 1729, 61st 
Cong., 2d sess. (1910); 45 CoNG. REC. 8673, 8752, 8865, 8901, 9028, 9087, App. 
386, 388, 396, 397. • 

... Act of August 13, 1914, § 16, 38 Stat. 690, 43 U. S. C. 414 • 

... Act of December 5, 1924, § 4, subsection B, 43 Stat. 672, 702, 43 U. S. C. 
412. For the information and findings required, see supra, p. 193. 

• § 9(a), 53 Stat. 1193, 43 U. S.C. 485h(a). When a point of order was 
raised on the fioor of the House of Representatives with respect to an 
item for an initial appropriation for a project, it was ruled that a project 
is authorized when a report under § 9(a) has been transmitted as therein 
provided, and the point of order was overruled. 87 CONG. REO. 4047 (1941). 
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(3) the part of the estimated cost which can properly 
be allocated to irrigation and probably be repaid by the 
water users; . 

( 4) the part of the estimated cost which can properly 
be allocated to power and probably be returned t~ the 
United States in net power revenues; 

( 5) the part of the estimated cost which can properly 
be allocated to municipal water supply or other miscel
laneous purposes and probablybe returned to the United 
States. 
If the proposed construction is found by the Secretary 
to have engineering feasibility and if the repayable 
and returnable allocations to irrigation, power, and mu
nicipal water supply or other miscellaneous purposes 
found by the Secretary to be proper, together with any 
allocation to flood control or navigation made under 
subsection (b) of this section, equal the total estimated 
cost of construction as determined by the Secretary, 
then the new project, new division of a project, or sup
plemental works on a project, covered by his findings, 
shall be deemed authorized and may be undertaken by 
the Secretary. If all such allocations do not equal said 
total estimated cost, then said new project, new division, 
or new supplemental works may be undertaken by the 
Secretary only after provision therefor has been made 
by Act of Congress enacted after the Secretary has sub
mitted to the President and the Congress the report 
and findings involved. 

Moreover, Section 9(b) authorizes nonreimbursable allocations 
to flood control and navigation of such part of the total esti
mated cost as the "Secretary may find to be proper." 218 In 

... "In connection with any new project, new division of a project, or sup
plemental works on a project there may be allocated to :flood control or 
navigation the part of said total estimated cost which the Secretary may 
find to be proper. Items for any such allocations made in connection with 
projects which may be undertaken pursuant to subsection (a) of this 
section shall be included in the estimates of appropriations submitted by 
the Secretary for said projects, and funds for such portions of the projects 
shall not become available except as directly appropriated or allotted to the 
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1946, similar allocations were authorized for preservation and 
propagation of fish and wildlife."' 

A further modification in authorization requirements appears 
in the 1944 Flood Control Act. As already noted, it provides 
for the submission of views and recommendations of the "af
fected States" and of the Secretary of the Army.•o If such 
views and recommendations set forth objections, the proposed 
works shall not be deemed authorized "except upon approval 
by an Act of Congress." 2111 

Additional importance attaches here to the 1944 Flood Con
trol Act in its provision for irrigation use of Army dam and 
reservoir projects on specified conditions.282 Upon recommen
dation by the Secretary of the Interior, if the Secretary of the 
Army determines that such a project may be utilized for irriga
tion purposes, the Secretary of the Interior is authorized to 
construct, operate, and maintain under Reclamation Law such 
additional works in connection therewith as he deems necessary 
for irrigation purposes. These may be undertaken only after 
his report and finding pursuant to Reclamation Law and 
after "subsequent specific authorization" by Congress. Within 
the.Jimits of the water-users' repayment ability, such report 
may be predicated on the allocation to irrigation of an appro
priate portion of the cost of structures and facilities used for 
irrigation and other purposes. Specifically exempted from 

Department. of the Interior. In connection with the making of such an 
allocation. the Secretary shall consult with the Chief of Engineers and the 
Secretary of War, and may perform any of the necessary investigations or 
studies under a cooperative agreement with the Secretary of War. In the 
event of such an allocation the Secretary of the Interior shall operate the 
project for purposes of flood control or navigation. to the extent justified 
by said allocation therefor." § 9(b), 53 Stat. 1193, 43 U. S.C. 48a"ll{b). 

Express provision was also made for such allocations in the case of 
"any project, division of a project, development unit of a project, or sup
plemental works on a project" which at the time of the Act's enactment 
was under construction or for which appropriations had been made and in 
connection with which a repayment contract had not been executed. § 7 (b), 
53 Stat.ll92; 43 U.S. C. 485f(b}. 

• Act of August 14, 1946, § 2, 60 Stat. 1080, see 16 U. S. C. 662. 
• See &UJW/f, p. 19L 
• Act of December 22, 19«, § 1 (e), 58 Stat. 887, 889. 
• § 8. 58 Stat. 891, 43 U. S. C. 390. 
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these provisions were existing Army projects which provide con
servation storage for irrigation purposes. 

PRosECUTioN OF PBo.n:crs.-After project authorization 
but before initiation of construction; certain preparatory work 
must be accomplished, such as the preparation of plans and 
specifications. Congress appropriates funds expressly for this 
purpose.•• 

In the 1902 Act, express provision was made for the letting 
of "contracts for the construction" of irrigation projects c'in 
such portions or sections as it may be practicable to construct 
and complete as parts of the whole project," providing funds 
are available... The prevailing practice of the Bureau is to let 
contracts on competitive bids for construction of projects. .. 
And appropriation statutes sometimes place a limit on the 
amount expendable for construction work by "force account or 
on a hired-labor basis." -

A number of provisions implement or regulate activities re
lating to prosecution of projects. For example, the 1902 
statute authorizes the acquisition of necessary rights or prop
erty by purchase or by condemnation..., This provision has 
been held to permit acquisition of an incomplete irrigation 
system to be used in connection with a federal project... But . 
it does not authorize the expense of procuring options to pur
chase rights-of-way, water rights, or lands. .. 

The 1939 Reclamation Project Act has more elaborate provi
sions. It authorizes acquisition of lands or interests therein
for nrelocation of highways, roadways, railroads, telegraph, -
telephone, or electric transmission lines, or other -properties 

• See. e. g., the appropriation under "General Investigations" for "formu
lating plana and preparing designs and spectfieatioos for authorized l'ederal 
reclamation projects or parts thereof prior to appropriatioos for eonstroe
tlon.'" Act of September 6, 1950, eh. VII, 1101, M Stat. 595, -. 

• Act of June 17,1902, 14., 32 Stat. 388, 389, 43 U.S. C. 419. 
w See AlnflJAL REl'oll:'l' OP 'I'JIB Sl!icBKTARY OP 'I'JIB IB'!ZBIOR, p. 'l (1949). 

See also M L. D. 567. 
• See, e. g., Act of September 6, 1950, ch. VII, title I, M Stat. 005. -. 
• Act of June 17. 1902, I '1, 32 Stat. 388, 389. 43 u. 8. C. 421. 
• Opinion of Asst. Attoroi!J' General, Jan11U7 6, 1906, M L. D. 351.. 
• 8 Oold'. GEll. 569 (1900). 
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whatsoever," the relocation of which is-necessitated by project 
construction, operation, and maintenance.210 To this end, the 
Secretary is authorized to enter into contracts with the owners 
of such properties whereby they undertake to acquire the 
property needed for relocation, or to perform the work involved 
in such relocation.m He is also empowered to make contracts 
for "exchange or replacement of water, water rights, or electric 
energy or for the adjustment of water rights." 272 

Mter appropriations for project construction or operation 
have been made, the Secretary may enter into contracts for 
"miscellaneous services, for materials and supplies, as well as 
for construction." 273 While such contracts may cover such 
periods of time #38 he deems necessary, the liability of the United 
States shall be contingent upon appropriations being made 
therefor.27

' 

THE RECLAMATION FuNn.-Closely related to the question 
of authorization of projects is the matter of their financing. 
Here, federal interest in irrigation has taken a unique turn. 
For instead of the usual direct appropriations for projects, Con
gress in 1902 created a revolving fund to which we have earlier 
referred as the "Reclamation Fund." 275 The Fund was orig
inally_established by reserving, setting aside, and appropriating 

.,. Act of August 4, 1939, § 14, 53 Stat. 1187, 1197, 43 U. S. C. 389. 
"'Itl. 
110 ltl . 
.,. § 12, 53 Stat.1197, 43 U. S. C. 388." 
"''Itl. 
"'"Act of June 17, 1902, § 1, 32 Stat. 388, as amended, 43 U. S. C. 391. 

See also The .Reclamation Era, Vol 22, No. 11, p. 258 (November 1931); 
Hearings before a Subcommittee of the House Committee on Public I.ands 
on Irrigation and Reclamation, 80th Cong., 1st sess., pp. &-8 (1947). 

In reporting the proposed reclamation legislation, the House Committee 
on Irrigation of Arid Lands said, "We have now reached a condition of 
affairs, at least in some portions of the arid region, where it is necessary to 
undertake enterprises of considerable magnitude and of such character as 
to clearly place them beyond the reach of private enterprise under the 
American system of land laws." H. Rep. No. 1468, 57th Cong., 1st sess., p. 3 
(1902). This report also points out that the states could not perform the 
work, since their only source of revenue was taxation with but a small 
portion of the lands involved being taxable. Itl. pp. 3-4. 
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moneys received from the disposal of public lands in the 16 
Western States and Territories named in the Act.276 

It was held in 1909 that the 1902 provision was, in itself, 
an appropriation of the proceeds from the disposal of the 
lands.271 However, Congress in 1914 prohibited expenditures 
"except out of appropriations made annually by Congress:" 278 

Within a few years after passage of the 1902 Act, annual in
crements from disposal of the lands began to diminish.279 And 
Congress in 1910 authorized substantial advances to the 
Fund.280 Such advances were in addition to a number of stat
utes designed to augment the fund by revenues other than from 
sale of lands.281 

"'' § 1, 32 Stat. 388, as amended, 43 U. S. C. 391; see supra, p. 183. 
A number of subsequent acts authorized the disposal of certain other lands 

connected with reclamation projects, receipts to be covered into the Reclama
tion Fund, for example: proceeds from sales of town lots withdrawn in 
connection with reclamation projects (Act of April16, 1906, § 2, 34 Stat. 116, 
43 U. S.C. 562) ; proceeds from sales of town sites set apart within or in the 
vicinity of a reclamation project (Act of June 27, 1906, § 3, 34 Stat. 519, 43 
U. S. C. 563); moneys derived from sale of lands acquired under certain 
provisions of Reclamation Law and placed to the credit of the project (Act 
of February 2, 1911, 36 Stat. 895, 43 U. S. C. 374) ; moneys derived from sales 
of public lands withdrawn and improved at expense of the Reclamation 
Fund and placed to the credit of the project (Act of May 20, 1920, 41 Stat. 
605,43 u.s. c. 375). 

Moreover, a provision was made for covering into the Reclamation Fund 
proceeds from the lease of lands reserved or withdrawn under Reclamation 
Law or from the sale of products thereft·om; and where such lands are 
affected by a reservation or withdrawal under some other law, such pro
ceeds are likewise to be covered into the Fund where such lands are needed 
for the protection or operation of any reservoir or other works constructed 
under Reclamation Law. Act of July 19, 1919, § 1, 41 Stat. 163, 202, 43 · 
u.s. C.395. 

""United States v. Hanson, 167 Fed. 881,884--885 (C. A. 9, 1909). 
171 Act of August 13, 1914, § 16, 38 Stat. 686, 690, 43 U. S. C. 414. 
"'"The .Reclamation Era, Vol. 21, No.2, p. 3~ (February 1930). 
• See, e. g., Act of June 25, 1910, § 1, 36 Stat. 835, 43 U. S. C. 397; Act of 

March 3, 1931, 46 Stat. 1507, 43 U. S.C. 391a, 391b. 
111 For example, Congress directed that the following revenues be paid into 

the Reclamation Fund: 
Proceeds of sales of material utilized for temporary work and structures 

in C'onnection with operations under Reclamation Law, and from sales of 
condemned property purchased thereunder, and also moneys refunded in 
connection with operations under Reclamation Law. Act of March 3, 
1905, 33 Stat. 1032, 43 U. S. C. 393. 
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In 1933, construction of reclamation projects was made an 
integral part of the federal program of public works, projects 
being financed by allotments from emergency funds.- 'While 
large sums were so expended, ·such projects in 1937 again be
came dependent upon the Reclamation Fund or general appro
priations.- Considerable sums were still needed to complete 
the work in progress.- The 1938 Senate Committee Report on 
the Ha.yden-O'Ma.honey amendment incorporated a. letter from 
the then Secretary which, in addition to detailing the foregoing 
facts, pointed to the need for supplementing the Reclamation 
Fund, saying: -

It is & wise policy, therefore, for the Government at this 
time to make provisions • • • looking toward in
creasing the reclamation fund and toward the time when 
the fund will be adequate to finance a. program of recla
mation construction commensurate with the needs of 
the West. 

M:one)'B derived from leases of surplus power or power privilege and placed 
to the eredit of the project. Act of Aprll16, 1906, I 5. 34 Stat. 116, 117, as 
amended, 43 U. S.C. 522. 

M:one)'B received under contracts for storage and carriage of water 
for certain nonproject lands. Act of February 21. 1911, I 3, 36 Stat. 925, 
926, 43 u. s. c. 525. 

Receipts and rentals from potassium deposits. Act of October 2, 1917, 
§10, 40 Stat. 297, 300. repealed by Act of February '1, 1927, 16, 44 Stat. 10i>"7, 
1058. 

M:one)'B derived from contracts for suppl;r of water for other purposes 
than irrigation and placed to the eredit of the project. Act of February 25, 
1920, 41 Stat. 451, 43 U. S. C. 521. 

With specified exceptions, 70% of past receipts and 52¥..% of future re
ceipts from bonuses, royalties, and rentals from the mining on the public 
domain of coal, phosphates, oil, oil shale. gas, and sodium. Act of February 
25, 1920, §35, 41 Stat. 437,450, as amended, 30 U.S. C. 191 (Supp. ill). 

Under the Federal Power Act, 50% of charges for use of public lands and 
national forests by licensees, with speciJled exceptions. Act of 1une 10, 
1920,117,41 Stat.1063.1072. as amended, 16 U. 8. C. 810; see in/NJ, pp. 284-
285. 

Amounts collected from defaulting contractors or their sureties in con
nection with contracts under Reclamation Law. Act of June 6, 1930, 46 
Stat. 522. 43 U. S. C. 401. 

-See Sen. Rep. No. 1544, 75th Oong., 3d sess., p. 2 (1938). 
-Ibid. 
-Ibid. 
-ltl. p. 3. 



201 

Mere mention of the provisions of that legislation reflects its 
importance to the Redamation Fund.288 One provision trans
fers to it 52lh% of the moneys accrued from lands within the 
naval petroleum reserves, except those in Alaska, from Feqru- · 
ary 25, 1920, through June 30, 1938, less $15,000,000 then oWing 
on account of advances from general funds of the Treasury.1117 

A second and more important provision requires that there be 
covered into the Reclamation Fund all moneys received in con
nection with irrigation projects, including incidental power 
features, financed with federal funds and constructed by the 
Secretary through the Bureau; net power revenues are to be 
paid into the General Treasury after repayment of the con
struction costs allocated to power.288 These requirements do 
not apply to projects of the Bureau of Indian Affairs, nor are 
they to be construed to amend the Boulder Canyon Project 
Act.2118 

It should be noted that this legislation has the effect of 
making available to the Fund amounts realized from there
payment of emergency moneys expended under the public 
works program during .the preceding years. But these projects 
had not then reached a state of completion sufficient to com
mence repayment, and in 1941 such large projects as the Grand 
Coulee and Central Valley Projects were being completed with 
reimbursable funds advanced from the general funds of the 
Treasury.290 In the same year, Congress added to the projects 
so financed a number of others, since construction progress was 
being delayed by the limited amounts available in the Recla
mation Fund.281 

It is informative to note that, at close of the fiscal year end-

.. Act of May 9, 1938, § 1, 52 Stat. 291, 322-323, 43 U. S.C. 391a-1, 392a • 

.. I 1, 52 Stat. 822, 43 U. S. C. 391a-1. For the specific amounts, see 
ANNUAL llEPo&T OF THE SECRETARY OF THE INTESIOR, p. 59 (1938). 

• §1, 52 Stat. 322, 43 U. S. C. 392a. See ANNUAL REPORT OF THE SECRETARY 
OF THB INTEBIOR, p. 59 (1938). 

-14. 

• See REcLUI:ATION HANDBOOK, Department of the Interior, Bureau of 
Reclamation, p. 52 (1942). See also ANNUAL REPoRT OF THB SECRETARY OF 
THE IN1'EBIOR, p. 207 (1939). . 

., Act of June 28, 1941, 55 Stat. 303, 336; REci.AKATioN IIANDBOOK, De
partment of the Interior, Bureau of Reclamation, p. 52 (1942). 
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ing June 30, 1949, the total amount in the Fund was 
$41,136,791.-

R.EPAYMENT AND RETURN OF REIMBURSABLE CosTS.-As 
earlier noted, repayment of construction costs into the Recla
mation Fund was a basic principle of the 1902 Act.2113 "This 
principle has been maintained, although from time to time 
repayment periods have been lengthened to meet changing con
ditions."- The evolution of these changes may best be por
trayed by their review in three categories, those concerning the 
nature of the repayment obligation assumed, those concerning 
the identity of the obligor, and those concerning the repayment 
period. In addition, we shall then refer to certain other aspects 
of repayment provisions, and to some administrative interpre
tations which have been applied. 

Nature of Repayment Obligation.-Under the 1902 Act 
each water user was required to assume a charge per acre de
termined with a view of returning to the Reclamation Fund 
the "estimated cost of construction," in not to exceed 10 annual 
installments.2111 Under that Act, title did not pass to the home
steader until final payment, with the result that his credit was 
restricted and he was unable to dispose of any part of his 
1a.nd.198 A statute remedying this situation in 1912 included 
a requirement that every patent and water-right certificate 
expressly reserve to the United States a prior lien on the land.297 

The foregoing repayment provision encompassed all of the 
"estimated cost of construction," without distinction as to the 
purpose served. The total obligation for project costs was thus 
imposed upon the water users. 

• ANNUALREPolrrO:rTHE SE.CBETABYO:I' THE INTERIOB, table 15, p. 71 (1949). 
• Act of .June 17, 1902, § 4, 32 Stat. 388, 389, 43 U. S. C. 419, 461. 
.. NATIONAL IBBIGATION POUCY-ITB DEVELOPMENT AND SIGNIFICANCE, Sen. 

Doe. No. 36, 76th C()ng., 1st sess., p. 30 (1939). See also Hearings before 
the House Committee on Irrigation and Reclamation on H. R. 6773 and 
H. R. 6984, 76th Cong., 1st sess., p. 20 (1939), the latter becoming the Recla
mation Project Act of 1939. 

• Act of .June 17, 1902, § 4, 32 Stat. 388, 389, 43 U. S.C. 419, see 43 U. S. C. 
461. 

• See Sen. Rep. No. 608, 62d Cong., 2d sess., pp.l-2 (1912). 
• Act of August 9, 1912, § 2, 37 Stat. 265, 266, 43 U. S. C. 542. 
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CoiTeSpondingly, revenues derived from project operations 
were covered int.o the Reclamation Fund and credited to the 
project. For example, when Congress authorized the I~ 
of surplus power or power privilege at reclamation projects, it 
required that the moneys derived be covered into the Reclama
tion Fund and placed to the credit of the project.- A like re
quirement was specified in a statute authorizing contracts to 
supply water "for other purposes than irrigation.".. Similarly 
covered into the Reclamation Fund for the credit of the project 
are the proceeds from sales of lands acquired or withdrawn, but 
no longer needed for project purposes.-

In 1924, Congress directed that, whenever the water users 
take over project operation and maintenance, net profits from 
"operation of project power plants, leasing of project grazing 
and farm lands, and the sale or use of town sites'' be credited 
to the project.301 Such profits may then be used by the water 
users to be credited annually, first to the construction charge, 
second to operation and maintenance charges, and third "as the 
water users may direct." 1102 

By the 1938 Hayden-0'1\Iahoney amendment, as previously 
noted, Congress directed that all moneys received in connection 
with irrigation projects, "including the incidental power fea
tures thereof," be covered into the Reclamation Fund, except 
where provision had been made by law or contract for the use 
of such revenues for the benefit of the water users.- It was 

• Act of April16, 1906, I 5. M Stat. 116, 117, as amended, 43 U. S. C. 522. 
-Act of Feb1'118.1'Y 25. 1929, 41 Stat. 451, 43 U. S. C. 52L 
-Act of February 2, 1911, I 3, 36 Stat. 895, 43 U. S.C. 374; Act of lla7 

20. 1920, 13. 41 Stat. 005, 606. 43 U. S. C. 375. -
• Act of December 5. 1924, I 4, subsection I, 43 Stat. 672. '100, 43 U. S. C. 

501. 
• I tl. See also Act of May 25, 1926, I 45, 44 Stat. 636, CH8. 
• Act of Kay 9, 1008, I 1, 52 Stat. 322, 43 U. S. C.. 392a. In the CISe of 

the Boise and Shoshone Projects, Congress had in 19'29 directed in effect 
that net power revennes be applied to repayment of costs of project power 
development, and thereafter covered into the Reclamation Fnnd. Act of 
Karch 4, 1929, 45 Stat. 1562, 1590, 1592. Similarly, Congress in 1937 made 
provision for relieving the water users of the obligation of making payment 
of the construction costs .. chargeable to the de¥elopment of power"' of the 
Elephant Butte Dam in the amount determined as equitable by the Secre
tarJ". Act of August 9, 1937, 50 Stat. 5M, 593-
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provided, ·however, that after the net power revenues have 
repaid construction costs "allocated to power" and are no longer 
required to meet contractual obligations, the net power reve
nues shall be covered into the General Treasury.-

With respect to projects under the 1939 Reclamation Project 
Act, costs are classed as "probably" repayable or "probably" 
returnable to the United States in allocations under the Act's 
project-authorization procedure.- Such costs are thus repay: 
able or returnable in the case of allocations to irrigation, power, 
municipal water supply and other miscellaneous purposes, and 
nonreimbursable in the case of navigation and flood control. 
Nonreimbursable allocations for the preservation and propa
gation of fish and wildlife were expressly authorized in 1946.-

It should also be noted that, in practice under the Act, costs 
allocable to irrigation but beyond the water-users' ability to 
repay are assigned for return from revenues from power or from 

. furnishing water for municipal water supply or miscellaneous 
purposes.- Moreover the Act has been construed as per
mitting the application of interest, collected as a component of 
power rates, to the return to the United States of irrigation 
costs to be borne by power.- Under these provisions, there
fore, the irrigation water-users' obligation is then limited to 
whatever part of the construction costs be allocated to irriga
tion and assigned for repayment by them. 

The 1939 Act also provides an alternative method for return 
to the United States, except as to distribution system cost, of 
the construction cost connected with water supply and allo
cated to irrigation.- . Under this alternative, the Secretary may 

· enter into either short-term or long-term contracts to furnish 
water for irrigation purposes, for periods not exceeding 40 years. 
Such water-service contracts must provide such rates as will 
produce revenues at least sufficient to cover "an appropriate 

•st. 52 stat. 291. 322. 43 u. s. c. 392a. 
• Act of August 4, 1939, I 9, 53 Stat. 1187, 1193, 43 U. S. C. 4&:i1L 
-Act of August 14, 1946, 12, 60 Stat. 1080,16 U. 8. C. 662. 
-a. Doe. No.172, 79th Cong.,lst sess.. p. 6 (1945). See Act of August 4, 

1939,19(c), 53 Stat.1187,1194, 43 U.S. C. 485h(c). 
- See iAfrtJ, pp. 295--296. 
-19(e), 53 Stat.ll98, 43 U.S. C. 485h(e). 
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share of the annual operation and maintenance cost and an 
appropriate share of such fixed charges as the Secretary deems 
proper, due consideration being given to that part of the cost of 
construction of works conneeted with water supply and allo
cated to irrigation." Payment must be made yearly in advance 
of delivery of water. 

A unique feature of the 1939 Act is its optional basis for 
calculating annual repayment contract installments. It ap
plies to projects on which there are construction charges pay
able to the United States. Known as the "normal and 
percentages plan," it permits variable payments based on the 
percentage of normal crop returns by which annual returns 
exceed or are less than normal returns.810 Its operatio~ has 
been explained by the Commissioner of Reclamation as .fol
lows: au 

The normal and percentages plan operates in this way .• 
Each year a census of crop returns is taken. The nor.;. 
mal returns for each year will be determined by look~ 
ing over the annual returns of that year and the 12 

. preceding years and throwing out the returns of the 3 
low years. This will be done to prevent unusually 
poor crop years from being reflected in the average that 
makes up the normal. The average of the remaining 10 
years is the normal returns. Against this normal re
turns for the y~ar there will be compared the annual 
returns of the current year. If the annual returns are 
25 percent less than the normal returns, then a reduction -
of twice that percentage, that is 50 percent, will be 
made in the installment of that year. For every 1 per
cent that the current year's crop returns are lower than 
the normal for that year, there would be a 2 percent 
reduction in the installment. A floor, below which 
reductions could not go, is 15 percent of the installment. 

Following the war years with their high crop values, .Con
gress in 1945 amended the formula for computing the annual 

... U 4, 9(d) (5), 53 Stat.1189,1196, as amended, 43 U.S. C. 485c, 485h(5). 
m Hearings before the House Committee on Irrigation and Reclamation on 

H. R. 6773 and H. R. 6984, 76th Cong., 1st sess., p. 24 (1939). 
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installment to provide & ceiling of between 150 and 200%, 
as determined by the Secretary, of the amount of the 
base installment for any year.812 

Furthermore, the 1939 Act directs the Secretary to investi
gate the repayment problems of existing projects where he 
deems & contract under the Act would not provide an economi
cally sound. adjustment. au In such cases, he may negotiate a 
contract providing "fair and equitable treatment of the repay
ment problems" in keeping with the purposes of the Act.IH 
Such negotiated contracts become effective only after approval 
by Congress. au A number of such negotiated contracts have 
been so approved. me 

Identity of Obligor.-Initially, the repayment obligation 
rested with the individual water user.su It. was soon evident 
that this method of multiple, individual water-right contracts 
on the various projects would prove difficult of aAministra-

•tion.- Water-users' associations were voluntarily formed 
under state law for the purpose, among otbers, of collecting 
project water charges from individual members and paying 
them over to the Government. u. In 1914:, Congre&'5 expressly 
authorized the Secretary to designate water-users' associations 
or irrigation districts to act as fiscal agents in the collection of 
annual payments.- In some cases, associations undertook 
the additional role of guarantor of repayments. an 

As we earlier noted, irrigation districts formed under state 
laws were usually equipped with statutory power of a."SE'SSing 

-Act of April2f. 1.94,5, 11. 58 Stat. '15. 43 U. S. C. 485c(d), see 485f(e), 
485b note folio~ 

-Act of August 4_1939, I i(a), 53 Stat. 1187,1.192, 43 U. S.C. 485f(a) • 
.,.IL 
t-17(e), 53 Stat.ll92, as amended, 43 U.S. C. 485f(e) • 
._For example. see the seven.l eont:racts approved by Act of ll.a.r 8, 11H9, 

63 Stat. 62, -. 
-Act of J"one 17, 1.902, 14. 32 Stat. 388. 389, 43 U. B. C. 419, 46L 

-- - SllaDD A.Nln:aL RI!P08T OF '!HE RJrc[AVU'I()lll SEZVIC:Z, p. 31 (19m). 
-IL pp. 3J. 76; Fu'ftL&l!/YH ANNUAL~ OF THE lb!:a.&lUTIO!f Srsnat, 

PP. 600-601 (1916). 
-Act of August 13, 1914. I 7, 38 Stat. 686, 688, 43 U. S. C. 477; aee 

also .. ,... pp. 170-17 4.. 
-Lumowl!II!SSHJP SDVBr 0..,. I"Em1u. ]bxLUUDOll Pllonrc!1!, Depart

lllellt of the InteriDr, p. 33 (1946). 
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lands to enforce collections.822 In 1922, Congress authorized 
the Secretary to contract with such districts, dispensing with 
the necessity for individual water-right contracts and releas
ing the liens thereunder.823 In ·1926, such district repay:n:tent 
contracts became mandatory before delivery of water from a 
new project or a new division of a project.1124 The 1939 Recla
mation Project Act similarly requires repayment contracts 
with "an organization, satisfactory in form and powers to the 
Secretary." 825 The contract must also be in a form satisfactory 
to the Secretary and must provide for, among other things, 
inclusion of that part of the construction costs allocated to 
irrigation in "a general repayment obligation of the organiza
tion." 828 Under these provisions, therefore, repayment con
tracts with individual water users disappeared entirely. Also, 
the organization's obligation continues without regard to indi
vidual defaults. 

Repayment Period.-Repayment under the 1902 Act could
not exceed 10 annual installments. 827 In 1914, this was extended 
to a maximum 20-year period.S23 Five percent of the construc
tion charge constituted the initial payment, and the balance 
was required to be paid in 15 annual installments commenc
ing five years after the initial payment.828 The period was fur
ther extended in 1926 in the case of any new project or new 
division of a project, when Congress authorized the Secretary 
to fix the number of years not to exceed 40, from the date of 
notice announcing the actual availability of water.880 Finally, 
in the case of projects under the 1939 Act, a period of 40 years 
is again authorized.881 But here the Secretacy may fix a "de
velopment period" of not to exceed 10 years and the repayment 

111 See supra, pp. 171-174 . 
... Act of May 15, 1922, §§ 1, 2, 42 Stat. 541, 542, 43 U. S. C. 511, 512 . 
... Act of May 25, 1926, § 46, 44 Stat. 636, 649, 43 U.S. C. 423e. 
• Act of August 4, 1939, § 9(d), 53 Stat. 1187, 1195, 43 U. S.C. 485h(d). 
-K . 
.... Act of June 17, 1902, § 4, 32 Stat. 388, 389. 
111 Act of August 13, 1914, § 1, 38 Stat. 686, 43 U. S. C. 472. 
-I d . 

.. Act of May 25, 1926, § 46, 44 Stat. 636, 649, 43 U. S. C. 423e. 
•Act of August 4, 1939, § 9(d), 53 Stat. 1187, 1195, 43 U. S. C. 48ah(d). 

911611--51----1~ 
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obligation may be spread in annual installments over not to 
exceed 40 years exclusive of the development period.111 Still 
longer repayment periods have since been authorized for 
individual projects by special statute.'31 

Other Aspects of Repayment.-In the case of contracts under 
the 1939 Act to furnish water for municipal water supply or 
miscellaneous purposes, costs allocated thereto may be recov
ered through imposition of a. capital repayment obligation pay
able over a period of not exceeding 40 years, with interest not 
exceeding 3%% per annum "if the Secretary determines an 
interest charge to be proper." 836 Or such contracts may be 
made for periods not to exceed 40 years at rates calculated to 
produce revenues at least sufficient to cover "an appropriate 
share of the annual operation and maintenance cost and an 
appropriate share of such fixed charges lUI the Secretary deems 
proper," payments to be made annually in advance of delivery 
of water.aaG The Act also prescribes a formula for the sale of 
electric power or lease of power privileges. Contracts may 
not exceed 40 years and shall be at such rates as in the Secre
tary's judgment will produce power revenues at least sufficient 

•Itl. 
• See Lewiston Orchards Project, not exceeding 50 years (Act of July 31, 

1946, 60 Stat. 717) ; Paonia Project, not exceeding 68 years (Act of June 25, 
1947, 11, 61 Stat. 181); Mancos Project, extended to 60 years (Act of June 
25, 1947, 61 Stat. 176) ; Gila Project, not exceeding 60 years (Act of July 30, 
1947, 1 5, 61 Stat. 628, 629, 43 U. S.C. 613d (Supp. III)); Deer Creek and 
Aqueduct Divisions, Provo River Project, 40 years to begin after indeter
minate postponement (Act of March 29, 1948, 62 Stat. 92) ; Kennewick 
Division, Yakima Project, not exceeding 66 years (Act of June 12, 1948, 
I 3, 62 Stat. 382); Preston Bench Project, not exceeding 74 years (Act 
of June 15, 1948, 62 Stat. 442 ; Eden Project, not exceeding 60 years 
(A~t of June 28, 1949, § 1, 63 Stat. 27'1); Fort Sumner Project, within use
ful life of the project (Act of July 29, 1949, 63 Stat. 483); Weber Basin 

. Project, not exceeding 60 years (Act of August 29, 1949, § 2, 63 Stat. 677, 
-); Bu1falo Rapids Project, not exceeding 60 years (Act of October 10,1949, 

• § 1, 63 Stat. 725); Vermejo Project, consistent with maximum repayment 
ability (Act of September 27, 1950, 64 Stat. 1072); Northside Pumping 
Division, Minidoka Project, not exceeding 50 years (Act of September 30, 
1950, 64 Stat. 1083). 

• Act of August 4, 1939, §9(c), 53 Stat. U87, 1194, 43 U. S. C. 485h(c). 
-ltl. 
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to cover "an appropriate share of the annual operation and 
maintenance cost, interest on an appropriate share of the con
struction investment at not less than three per centum per 
annum, and such other fixed charges as the Secretary deems 
proper." ua None of these provisions is applicable to existing 
contract provisions for the use of power and miscellaneous 
revenues "for the benefit of users of water'' from the project.831 

Provisions recently made applicable in the case of the Mis
souri River Basin Project also merit notice. Congress directed 
that the reclamation and power developments to be undertaken 
by the Secretary be governed by Reclamation Law, subject to 
the "basin-wide findings and recommendations regarding the 
benefits, the allocations of costs and the repayments by water. 
users" set forth in specified documents.888 

Another aspect affecting repayment is the timing of opening 
to entry of reclamation lands. Under the 1902 Act, the Secre
tary was directed to give public notice of the lands irrigable, the 
limit of the area per entry, and the charges per acre.889 In 
1910, Congress prohibited entrymen from going upon the land 
until the Secretary should establish the unit of acreage, fix the 
water charges and date when water could be applied, and make 
public announcement of the same.840 A 1911 statute author
ized him to withdraw any public notice tl?-eretofore issued, and 
permitted him to agree to modifications of water-right applica
tions or contracts with water-users' associations.'41 In 1914, 
Congress directed that no increase in construction charges be 
made after they had been fixed by special notice, except by 
agreement with a majority of the water-right applicants and 

• ItJ. See also infra, pp. ~296 . 
.. ItJ. 

• Act of December 22, 1944, § 9(c), 58 Stat. 887, 891. This provision 
specifically excepted irrigation of Indian trust and tribal lands and repay
ment therefor, requiring that they be In accordance with the laws relating 
to Indian lands. The documents specified are: H. Doe. No. 475, Sen. Doc. 
No. 191, Sen. Doe. No. 247, all 78th Cong., 2d sess. (1944). 

• Act of June 17, 1902, I 4, 32 Stat. 388, 389, 43 U. S. C. 419. . 
.. Act of June 25, 1910, § 5, 36 Stat. 835, 836, as amended, 43 U. S. C. 436. 

See also Robert& v. Spencer, 40 L. D. 306 (1911). 
• Act of February 13, 1911, 11, 36 Stat. 902, 43 U. S. C. 468. 
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entrymen affected.- It was also provided in 1924 that con
struction charges be made payable in annual installments based 
on the productive power of the land, in accordance with a pre
scribed formula, but this provision was repealed two years 
later.343 

In general, Reclamation Law requires that water-user repay
ment contracts be executed in advance of delivery of water.Mt 
Under the Bureau's general practice, such contracts are con
summated even in advance of project construction.- And 
this has been required by statute in the case of certain 
projects.-

Provision is made for payment of penalties or interest for 
delinquencies in payment."' But Congress has sometimes re
laxed repayment requirements under contracts to meet chang
ing economic conditions. For example, it authorized the Secre
tary in 1924 to defer payments of charges until March 1, 1927.1411 

Moreover, as more at(tractive repayment provisions were pre
scribed for new projects, provision was usually included author
izing amendment of existing contracts to bring them under the 
new provisions.11411 As might be expected, the need to meet 
problemS experienced on existing projects often led to amenda-

""Act of August 13, 1914, § 4, 38 Stat. 686, 687, 43 U. S. C. 469. For a 
somewhat similar provision whereby water-user agreements to repay an 
increased cost over that earlier fixed were made a condition of undertaking 
the work involved, see Act of March 3, 1915, 38 Stat. 822, 861. 

.,. Act of December 5, 1924, § 4, subsection F, 43 Stat. 672, 702, repealed by 
Act of May 25, 1926, § 47, 44 Stat. 636, 650. 

*'See, e. g., Act of May 25, 1926, § 46, 44 Stat. 636, 649, 43 U. S. C. 423e: 
Act of August 4, 1939, § 9(d), 53 Stat. 1187, 1195, 43 U. S. C. 485h{d). 

• See Bearings before a Subcommittee of the Bouse Committee on Appro
priations, on the Interior Department Appropriation Bill for 1949, 80th 
Cong., 2d sess., Part 3, p. 887 (1948) • 

... Act of December 21,1928, § 4(b), 45 Stat. 1057,1059,43 U.S. C. 617c(b); 
Act of April9, 1938, 52 Stat. 211, see 43 u. S. C. 600a • 

... See, e. g., Act of August 13, 1914, § 3, 38 Stat. 686, 687, as amended, 
43 u. s. c. 478 • 

... Act of May 9, 1924, 43 Stat. 116, 43 U. S. C. 384. 
• ... See, e. g., Act of August 13, 1914, §§ 2, 14, 38 Stat. 686, 687, 690, &II 

amended, 43 U. S.C. 475; Act of December 5, 1924, § 4, subsection F, 43 Stat •. 
672, 702, repealed by Act of May 25,1926, § 47, 44 Stat. 636, 650; Act of May 
25, 1926, § 50, 44 Stat. 636, 650, 43 U. S. C. 423g; Act of August 4, 1939, I 3, 
53 Stat. 1187, U88, 43 U. S. C. 485b. 
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tory or supplementary legislation.850 An example expressly in 
point is the Reclamation Project Act of 1939.351 

Administrative Interpretation of Repayment Provisions.
In the course of recent congressional hearings, administ~ative 
interpretations of various aspects of repayment provisions of 
Reclamation Law were presented in a memorandum prepared 
by the Bureau's Chief Counsel.852 We shall summarize here 
portions of that memorandum to cast further light on adminis-
trative views upon this somewhat complicated aspect of Recla
mation Law. 

In projects governed by the Omnibus Adjustment Act of 
1926, an irrigation district must assume, prior to delivery of 
water, a repayment obligation in the amount of the" 'cost of 
constructing'" the project or division, which means the actual 
cost.853 Usually, however, the Bureau requires execution of 
contracts in advance of or concurrently with the commencement 
of construction.854 This necessitates amendatory repayment 
contracts as construction progresses where actual costs exceed 
the obligation assumed in prior contracts.355 

In the case of contracts where the water users undertake to 
repay on completion the actual cost, but not in excess of a 
stated maximum, when the amount of expenditure equals or ex
ceeds the amount of the obligation assumed, the United States 

.. See, e. g., REPAYMENT OF THE CoNSTRUCTION COSTS OF FEDERAL AND 

INDIAN RECLAMATION PROJECTS, H. Doc. No. 673, 75th Cong., 3d sess. (1938). 
11

' "That for the purpos; of providing for United States reclamation proj
ects a feasible and comprehensive plan for an economical and equitable treat
ment of repayment problems and for variable payments of construction 
charges which can be met regularly and fully from year to year during 
periods of decline in agricultural income and unsatisfactory conditions of 
agriculture as well as during periods of prosperity and good prices for agri
cultural products, and which will protect adequately the financial interest of 
the United States in said projects, obligations to pay construction charges 
may be revised or undertaken pursuant to the provisions of this Act." Act 
of August 4, 1939, § 1, 53 Stat. 1187, 43 U. S. C. 485 . 

.., Hearings before a Subcommittee of the House Committee on Appropria
tions on the Interior Department Appropriation Bill for 1949, 80th Cong .. 
2d sess., Part 3, pp. 871-887 (1948) • 

.. I tl. p. 876 . 

.. Itl. p. 877. 
•nftl. 
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.is not obligated to complete construction.- But the particular 
contract may provide that in such a situation the project shall be 
deemed completed, and the water users would then be entitled 
to receive the benefits of the project so far aa completed, and 
are obligated to pay the amount of the expenditure.8117 If addi
tional expenditures are made, the waters users may receive the 
benefit of water delivery from the additional works only upon 
assumption of the additional repayment obligation.1611 

If the repayment contract conditions payment upon project 
completion, the repayment obligation comes into being only 
when the project is completed.868 While this remains true even 
where expenditures exceed the amount of the assumed repay
ment obligation, water cannot be delivered until assumption 
of a,n obligation for the additional cost.860 

In projects governed by the 1939 Act, the entire expenditure 
must be returned, excepting any amounts allocated to naviga
tion and flood control.881 Such return must therefore be accom
plished regardless of the total estimated cost set forth in the 
feasibility finding, and regardless of the amounts stated in such 
finding to be properly allocable to reimbursable purposes and 
probably returnable.862 With respect to a multiple-purpose . 
project, no problem arises if the actual cost does not exceed the 
cost allocated to irrigation within the water-users' repayment 
ability plus the amount derivable from other sources including 
power revenues assigned for return of irrigation cost beyond 
such water-users' repayment ability.868 

It may not rea8onably be presumed that war-time cost in
creases were contemplated by Congress when it enacted the 
1939 Act.BM Nevertheless, a problem arises as to what must 
be done when actual expenditures, plus the amount estimated 

.. Itl. p. 879. 
•Ibid. 
111 Ibid • 
.. Ibid. 
•rbid. 
• Itl. p. 885. 
111 Ibid. 
•rnt~: 

- ltl. p. 886. 
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t.o complete the project, exceed the aggregate of the amount 
allocable to irrigation within the water-users' repayment ability 
and the amount derivable from other sources including power 
revenues assigned for return of irrigation cost beyond the 
water-users' repayment ability!GS If the view be take~ that _ 
there must be a full return of all reimbursable costs, then the 
only course open is for the Bureau to present· the problem 
to Congress for solution.868 For the situation is not covered by 
existing law.867 Or it might be argued that the Act's repayment 
provisions require reimbursement of only the amounts allo
cated in the feasibility findings.868 But this would mark such 
a wide departure from the statutory requirements as to reim
bursement prior to the 1939 Act that such a view is not ac
ceptable.8611 

Where the entire project cost is allocated to irrigation, the 
legal requirement respecting the amount of the water-users' 
obligations under the 1939 Act does not differ substantially 
from that under earlier statutes.370 As to multiple-pury>ose 
projects, the 1939 Act requires a contract assuring repayment 
by water users before delivery of water on the land, or· in 
lieu thereof a water-service contract.371 However, if a majority 
of the land to be irrigated is owned by the United States, no 
repayment contract is required until close of the development 
period. But it has been the policy of the Bureau to require a 
repayment contract in advance of or concurrently with the be
ginning of construction.'72 In this situation, where irrigation
water users and users for power and other purposes repay costs, 
a water-service contract may be made and it need not assure 
full return at the outset, but only that the rates for water . 
rental be adequate to accomplish the return within the maxi
mum period permitted by law!78 The situation as to manner 

• I tl. p. 885. 
- Ibitl. 
., Ibid. 
• Itl. pp. 885-886. 
- Itl. p. 886 • 
... Ibid. 
m Itl. pp. 886-887. 
811 Itl. p. 887. 
"'Itl. pp. 886-887. 
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and timing of repayment assurances is the same where the en
tire project cost is allocated to irrigation.114 It was also con
cluded that if the United States permits construction costs re
payable by water users to exceed the amount of assumed obli
gations under existing contract, the situation as to water-users' 
benefits and obligations is the same under the 1939 Act as 
under the 1926 Act.1111 

In some instances, Congress has enacted provisions applying 
to specific projects which expressly limit the water-users' repay
ment obligation to a fixed dollar maximum. 178 

OPERATION OF PR.oJECI'S.-Congress has enacted many laws 
governing various aspects of operation of irrigation projects. 
As we shall group them for review, they relate to settlement 
and development of projects, acreage limitations and anti
speculation, operation and maintenance charges, disposal of 
power, flood control and navigation, rehabilitation and better
ment, and nonfederal operation of projects by water-users' 
organizations. 

Settlement and Development of Projects.-In order t{) pro
vide for the creation of homes and of opportunities for suc
cessful living, as the ultimate objective of reclamation work, the 
Bureau supervises the development and settlement of project 
lands.377 As earlier noted, both public and privately owned 
lands may be included in reclamation projects.378 Privately 
owned land is-subject to the applicable provisions of Reclama
tion Law when covered by a water-right application or a sub
scription for stock.in a water-users' association,378 or is in-

... I d.. p. 887. 

- IlJid. 
- Itl. p. 88L See also Act of July 12, 1943, 57 Stat. 451, 477. 
m Rw:r avATIOR H..umBoo:s:, Department of the Interior, Bureau of Recla

mation, p. 44 (1942). "The responsibility of the Bureau does not cease with 
the assumption of operation and maintenance operations by local organiza
tion& Through cooperation with county agricultural agencies and through 
the recently established division of soil and moisture conservation opera
tions, it seeks to aid project farmers in agricultural development and in 
improving irrigation practices." Ibid. 

""See HpnJ, p. 45. 
- Rllcl...uu.TIOR IIARDBOOK, Department of the Interior, Bureau of Recla

mation, p. 46 (1942). 
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eluded in an irrigation district which has contracted with the 
United StateS.880 

The 1902 Act authorized the withdrawal from entry of public 
lands useful for projects.881 It required entrymen, prior to 
patent, to reclaim for agricultural purposes at least one-hklf of 
the irrigable area of the entry.882 In 1910, Congress prohibited 
entry before public announcement of the unit of acreage es
tablished, the water charges fixed, and the date when water 
could be applied.888 

A basis for the screening of entrymen was established by 
Congress in 1924.884 The Secretary was thereby authorized to 
require of each public-land entry applicant, including prefer
ence-right veterans, such qualifications as to "industry, experi
ence, character, and capital" as he deems necessary to give 
assurance of success by the settler;,85 

The general preference entry rights of World War I veterans 
have expired.886

• Veterans of World War II must be given at 
least a ninety days' preference right of entry. 887 Implementing 
regulations provide that when reclamation farm units are open 
for entry, a drawing· shall be held initially open only to vet-

110 Ibid. The inclusion of public lands in irrigation districts was condi
tionally authorized. Act of . August 11, 1916, § 2, 39 Stat. 506, 507, as 
amended, 43 U. S. C. 622. 

111 Act of June 17, 1902, § 3, 32 Stat. 388, 43 U.S. C. 416. 
112 § 5, 32 Stat. 389, 43 U. S. C. 439 . 
.. Act of June 25, 1910, § 5, 36 Stat. 835, 836, as amended, 43 U. S. C. 436 . 
... Act of December 5, 1924, § 4, subsection C, 43 S!at. 672, 702, 43 U. S. C. 

433 . 
... The implementing regulations require that applicants be possessed of 

honesty, temperate habits, thrift, industry, seriousness of purpose, a record 
of good moral conduct, and a bona fide intent to engage in farming. They 
must also have good health, and at least two years of farm experience. An 
examining board can require any amount of clear capital or its equivalent in 
livestock, farming equipment or other assets which it thinks useful in the 
development and operation of a new irrigated farm, which amount is an
nounced with each notice opening public lands to entry. 43 C. F. R. 401.8. 

110 
Act of June 12, 1930, 46 Stat. 580, as amended, 43 U. S. C. 186. An 

exL-eption is provided in the case of the Boulder Canyon Project Act. Act of 
March 6, 1946, 60 Stat. 36, see 43 U. S.C. 617h. See also 43 C. F. R. 401.3-
401.6. 

111 
Act of September 27, 1944, § 4, 58 Stat. 747,748,43 u.S. c. 282. 
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erans.- Mter two drawings, any unit not disposed of goes 
to the first qualified applicant.-

Still other statutory provisions aid settlement. Such is the 
1906 authorization for the establishment of town sites within 
irrigation projects and for furnishing water to such towns.
Another example is the 1914: authorization for the Secretary to 
reserve lands for country parks, public playgrounds, and com
munity centers on reclamation projects.•111 

Cooperation with other agencies in aid of settlement has also 
been authorized. The Secretary may enier into agreements 
with states for the cooperative promotion of the settlement of 
projects and in securing and selecting settlers!• 

In 194:4: and subsequently, Congress has· provided funds 
for giving information and advice to settlers and water-usei-s' 
organizations in the selectron of lands, equipment, and live
stock; the classification of lands; the preparation of land for 
irrigation; the selection of crops; methods of irrigation and 
agricultural practices; and general farm management.- In 
this connection, the Bureau cooperates with state agricultural 
colleges and with agencies of the _Department of Agriculture.-

Certain unique provisions of the Columbia. Easin Project· 
Act merit notice here... While we shall later mention in more 
detail its antispeculation and acreage-limitation provisions,-

• 43 C. F. R. 40ll8, 401.20. 
• 43 C. F. R. 401.20(c). 
• Act of_ April 16,1906, U I. 4, 34 Stat.l16, 43 U.S. C. 561.567. 
-Act of October 5, 1914, 38 Stat. 72:1, 43 U. S. C. 569. 
• Act of May 25, 1926, I 46, 44 Stat. 636, 649, 43 U. s. a. 423e. 
• Act of .Tune 28, 1944, 58 Stat. 463, 488. Similar provision has been 

made in subsequent appropriation acts. See, e. fl., Act of September 6, 1950, 
64 Stat. 595, -. 

• See, e. fl., Memorandum of Understanding between Bureau of Recla
mation and the State College of Washington, dated .January 12, 1950; 
Memorandum of Understanding between The Wyoming Agricultural Experi
ment Station and Bureau of Plant Industry, Soils. and Agricultural Engi
neering; Agricultural Research Administration; Soil Conservation Service; 
Bureau of Agricultural Economics, Department of Agriculture, and the 
Bureau of Reclamation, Department of the Interior, dated April 3, 1950. 

• Act of March 10, 1M3,. 57 Stat. 14, see 16 U. S. C. 835-835L 
- See iatr-, pp. 232-234.. 
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an indication of the scope of the intent to aid settlement ap
pears in the following provision: '" 

For the pUrposes of assisting in the permanent set
tlement of farm families, protecting project land, facili
tating project-development, and preventing speculation· 
in _project lands, the Secretary is authorized to admin
ister public lands of the United States in the project 
area and lands acquired under this section; to sell, ex
change, or lease such lands; to establish town sites on 
such lands; to dedicate portions of such lands for pub
lic purposes in keeping with sound projeet development; 
to acquire in the name of the United States, at prices 
satisfactory to him, such lands or interest in lands, 
within or adjacent to the project area, as he deems ap
propriate for the protection. development, or improve
ment of the project; to accept donations of real and 
personal property for the purposes of this Act; and to 
disseminate information by appropriate means and 
methods. Any moneys realized on account of dona
tions for purposes of this Act shall be covered into the 
Treasury as trust funds. 

The plan of -development contemplates inclusion within the 
project of public lands and the acquisition and sale of pri
vately owned lands, all tO conform to appropriate farm units.
In the investigations initiated by the Bureau in 1939 to plan for 
settlement and development of the project area, more than 40 
agencies participated, including federal, state, and local gov
ernments, educational institutions, private industries, and locaJ 

· civic organizations. •• That investigation anticipated that the 
area will support from 350,000 to 400,000 people on farms and 
related urban settlements.-

Acreage Limitations and .Antispeculation Provision&.-The 
1901 presidential message to Congress, which enunciated prin-

•14(a), 57 Stat. IS, see 16 U.S. C. 835c{a). 
• II 2-f. 57 Stat. 14-18, see 16 U. S. C. 835a-835e(b). 
• RIICJ--'v•no• H.umJIIOOK. Department of the Interior, Bureau ol Rec

lamation, p. 47 (1942). 
-nu. 
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ciples later incorporated in the 19.02 Reclamation Act, stated 
that the people as a whole would profit from a reclamation pro· 
gram, "for successful home-making is but another name for 
upbuilding of theN ation." 401 Similarly, during debate on the 
legislative proposal, it was said that: 402 

The bill is drawn exclusively for the protection of the 
settler and actual home builder, and every possible safe
guard is made against speculative ownership and the 
concentration of the lands or water privileges into large 
holdings • • •. 

The Act itself, as we shall shortly see, contained provisions 
implementing the establishment of farm homes. Indeed, the 
first head of the Reclamation Service charaeterized the making 
of homes as the "primary objective" of the 1902 Act, saying: -

The object of the Reclamation Act is not so much to 
irrigate the land as it is to make homes. · President 
Theodore Roosevelt in his message to this Congress to. 
day, and in every previous message to this Congress and 
to the Congress of the United States, has emphasized 
again and again that the primary objective of the law. 
was to make ho~es. It is not to irrigate the lands which 
now belong to large corporations or to small ones; it is 
not to make these men wealthy; but it is to bring about 
a condition whereby that land shall be put into the hands 
of the small owner, whereby the man with a family can 
get enough land to support that family, to become a good 
citizen, and to have all the comforts and necessities 
which rightly belong to an American citizen. 

To this end, Section 3 of the 1902 Act, defining conditions 
upon which entry could be made upon public lands in a project, 
stipulates that: •at 

• H. Doc. No.1, 57th Cong.,lst sess., p. XXIX (1901). 
• 35 CoNG. REc. 6758 (1902). 
• F. H. Newell's message to the National Irrigation Congress in 1905, 

LANDOWNERSHIP SURVEY ON FEDERAL REC:r.AlllATION I'BoJECTS, Department of 
the Interior, p. 91 (1946) . 

.. Act of .Tune 17,1902, § 3, 32 Stat. 388, as amended, 43 U.S. C. 434, 
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public lands which it is proposed to irrigate by means of 
any contemplated works shall be subject to entry only 
under the provisions of the homestead laws in tracts of 
not less than forty nor more than one hundred and ,sixty 
acres • • • 

But benefits under the Act were not confined to public lands, 
and a corollary provision with respect to private lands is pre
scribed by Section 5 which requires that: •os 

No right to the use of water for land in private owner
ship shall be sold for a tract exceeding one hundred and 
sixty acres to any one landowner, and no such sale shall 
be made to any landowner unless he be an actual bona 
fide resident on such land, or occupant thereof residing 
in the neighborhood of said land, and no such right shall 
permanently attach until all payments therefor are 
made. 

It will be noted that the provisions of Sections 3 and 5 both 
estabiish a maximum limitation of 160 acres, and Section 3 a 
minimum of 40 acres. The legislation was accordingly con
strued as permitting the Secretary to establish units of different 
sizes even on the same project.406 

As already noted, a practice soon developed whereby water
users' associations composed of project landowners aided the 
Government in applying certain provisions of Reclamation 

• § 5, 32 Stat. 389, 43 U. S. C. 431. During debate in the House on the 
proposal, it was pointed out that "Under nearly every project undertaken 
by the Government there will undoubtedly be some lands in private owner
ship; and it would be manifestly unjust and inequitable not to provide water 
for these lands, providing their owners are willing to comply with the con
ditions of the act; and in order that no such lands may be· held in large 
quantities or by nonresident owners it is provided that no water right for 
more than 100 acres shall be sold to any land owner, who must also be 
a resident or occupant of his land. This proviSion was drawn with a view 
of breaking up any large land holdings which might exist in the vicinity of 
the Go\•ernment works and to insure occupancy by the owner of the land 
reclaimed." 35 CoNo. REC. 6678 (1902). · 

• "The only limitation upon the power of the Secretary is that the lands 
must be entered, under the provisions of the homestead law, in tracts of 
not less than 40 nor more than 160 acres." Instructions of the Secretary of 
the Interior, 32 L. D. 237,239 (1903). 
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Law.• In such situations, each individual landowner subscrib
ing for stock in an association was permitted to subscribe for 
shares covering all his land, irrespective of the amount of acre
age, upon condition that the land owned by him in excess of 
160 acres would subsequently be transferred to an individual 
eligible to apply for a water right.'08 To enforce that condition, 
owners of excess lands were required to execute a trust deed or 
contract authorizing the association or a third person to sell 
such land to persons qualified to apply for a water right under 
the Act.- Upon failure of the owner to dispose of the excess 
land as required, and upon failure of the trustee to enforce the 
trust deed, the Secretary was authorized to designate a. third 
person to dispose of the Iand.110 

A simpler and more direct means for enforcement of provi
sions limiting acreage was afforded by the water-right appli
cation whereby the landowner would apply to the United States 
for water from the project.m The application included an affi
davit requiring disclosure of other lands subject to a water
right application.412 Also, the applicant was required to fur
nish information as to the nature of his interest in the land, 
the application being denied if his interest would not ripen into. 
a. fee simple title before the due date of the last construction 
charge payment.413 In the event of a transfer to an individual 
not qualified to apply for a water right, the United States could 
cancel the application and declare payments theretofore made 
forefeited.'1' Finally, the application also provided that ulti
mate evidence of title to a water right would not issue, even 

... LANDOWNERSHIP SURVEY ON FEDERAL RECLAMATION PlloJECTB, Depart
ment of the Interior, p. 33 (1946). See also supra, pp. 169, 206-207 • 
. ... ld. p. 34. 

... Ibid. 
ao Instructions of the Secretary of the Interior, 33 L. D. 202, 204-205 

(1904) • 
... LANDOWNERSHIP SURVEY ON FEDERAL RECLAliATION PlloJECTB, Depart-

ment of the Interior, p. 34 (1946); Regulations Relating to the Reclama
tion of Arid Lands by the United States, 38 L. D. 620, 637, 639 (1910) • 

... LANooWNEBSHIP SURVEY oN FEDERAL RECLA:MATION PBoJECTS, Depart

ment of the Inter~or, p. 34 (1946) . 
... Ibid. 
a• ltl. pp. 34-35. 
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upon final construction c~arge payment, if the then owner of 
the property held land in excess of 160 acres subject to Recla-
mation Law.n• · • 

It should be noted that, while Section 5 precludes th~ sale 
of water rights for land in private ownership in excess of 160 
acres, it does not expressly preclude the accumulation of land 
in single ownership beyond 160 acres after water-right appli
cation has been made by a properly qualified person. Hence, 
so far as the provisions of the water-right application provided 
for continuing enforcement of excess-land restrictions until 
payment of construction charges, the requirement was based 
upon administrative interpretation. 616 But in 1912, Congress 
expressly prohibited the issuance of a patent or water-right 
certificate: 617 

. until all sums due the United States on account of such 
land or water right at the time of issuance of patent or 
certificate have been paid. 

Thereafter, a water-right application was not accepted unless 
it described all of the land for which an application could be 
made, with the result that the owners were required to dispose 
of holdings in excess of 160 acres as a condition precedent to the 
securing of water. 618 

The water-right application also served as a means to insure 
compliance with the requirement of Section 5 that the owner of 
private lands "be an actual bona fide resident of such land, or 
occupant thereof residing in the neighborhood." However, 
residence within 50 miles of the project was administratively 
deemed to be "in the neighborhood." 619 Furthermore, it was 
similarly determined in 1916 that residence and occupancy were 
necessary only at the time of application for a water right.
And this residence requirement was omitted entirely from the 
1926 Act in which Congress required that repayment contracts 

.,. Ill. p. 35 • 

.. Ibid • 

.. , .Act of .August 9, 1912, I 1, 37 Stat. 265, as amended, 43 U. S. C. 541. 
111 Departmental Regulation No. 54, 40 L. D. 664 (1912) • 
.,. Departmental Regulation No. 44, 38 L. D. 637 (1910). 
-Bureau of Reclamation Circular Letter No. 557, .April 25, 1918. 
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be made with irrigation districts instead of the individual 
contracts under the 1902 Act.m 

Problems also arose in connection with the enforcement of • the excess land provisions with respect to public lands which 
had been entered.~22 A 1910 statute permitted entrymen on 
project public lands who had completed the residence require
ments of the homestead laws to assign or sell their entries!21 

But since it made the assignment subject to the provisions of 
Reclamation Law, the excess-land restrictions were applicable 
to the assigned entries. Accordingly, it was administratively 
required that the assignee supply an affidavit stating that the 
total area of land owned by him, including the assigned farm 
unit, did not exceed 160 acres.4M This permitted acquisition 
of a water right for a farm unit of entered public lands and 
additional privately owned lands up to a maximum of 160 
acres. The aforementioned 1912legislation, however, forbade 
the acquisition of a water r!ght for land in addition to a farm 
unit of entered public lands under Reclamation Law before 
payment of all charges on account of such land or water right.425 

Acreage-limitation provisions evoked a number of adminis
trative rulings with respect to holdings by individual land- . 
owners within a family. For example, when forced to 
relinquish a portion of his entry to conform it with an acreage 
limitation as established by the Secretary, a husband was 
permitted to assign a portion of the entry to his wife.4218 But 
the wife was required to show that the assignment was paid 

· for out of her separate money, in which her husband had no 
interest or claim, and that the conveyance actually had been 
made.427 When applicants for water owned land jointly, or 
as tenants in common, each was charged with only his frac-

Cl1 Act of May 25, 1926, § 46, 44 Stat. 636, 649, 43 U. S. C. 423e • 
... LANDOWNERSHIP SURVEY ON FEDERAL REci.AHATION PBo.JEcrs, Department 

of the Interior, p. 36 (1946) • 
... Act of June 23, 1910, § 1, 36 Stat. 592, as amended, 43 U. S. C. 441. 
-Departmental Regulation No. 35, 40 L D. 660 (1912) . 
... Act of August 9, 1912, § 1, 37 Stat. 265, as amended, 43 U. S. C. 54L 
-Instructions of the Secretary of the Interior, 39 L. D. 504 {191l) ; 

8adi6 A. Hawley, 43 L: D. 364 (1914). 
-Departmental Regulation No. 41, 45 L. D. 394 (1916). 
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tiona! interest in the land.428 And if husband and wife owned 
property to the extent of 320 acres, they might receive water 
for that area if the property is owned by them as joint tenants, 
or tenants in common, or as community property.4211 Signifi
cant also is an early ruling that an owner of more thart 160 
acres of privately owned land could transfer the excess to his 
wife or minor children, entitling all of them to receive project 
water.430 

Additional questions arose with respect to corporate hold
ings. An early ruling permitted a corporation otherwise com
petent, to acquire a water right under the statute, a decision 
which has been construed as requiring that the land of the cor
poration for which application is made, together with that of 
the stockholders subject to Reclamation Law, may not exceed 
160 acres.431 A short while later the Secretary ruled that a cor
poration was not qualified to make a water-right application, 
saying: 482 

I am satisfied that Congress did not intend that these 
reclaimed lands, upon which the Government is expend
ing the money of all the people, should be the subject 
of corporate control. These lands are to be the homes 
of families. This seems to be established conclusively 
by the fact that we are authorized to fix the farm unit 
on the basis of the amount of land that will support a 
family. 

However, corporations having acquired a water right prior to 
July 11, 1913, were allowed to continue without interference.4811 

Charitable corporations were later exempted from this ruling.484 

.. Bureau of Reclamation Circular Letter No. 565, June 13, 1916 • 

.. Department of the Interior Solicitor's Opinion No. M--34172, August 21, 
1945 . 

.. Instructions of the Secretary of the Interior, 32 L. D. 647 (1904). 
011 WiZZiston Land Co., 37 L. D. 428 (1909) ; LANDOWNEBSHIP SURVEY ON 

FEDERAL RECLAlllATION PROJECTS, Department of the Interior, p. 37 {1946) • 
... Instructions of the Secretary of the Interior, 42 L. D. 250 {1913); 

Pleasant Valley Farm Co., 42 L. D. 253 {1913) • 
.. Ibid • 

... Unpublished Departmental Decision, Department of the Interior, Decem
ber 5,1916. 

911611--51----16 
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Likewise, corporations were later permitted to purchase land 
with appurtenant water rights where an application had already 
been made by a properly qualified person!•• But when Con
gress in 1926 made contracts with irrigation districts the 
medium for repayment, the enabling legislation in effect de
fined excess land as "irrigable land held in private ownership 
by any one owner" in excess of 160 irrigable acres!11 This 
provision has been construed to permit corporate holdings 
within that limit!37 

Difficulties in obtaining credit were encountered prior to 
1912 by private landowners and entrymen.'38 A purchaser of 
private land for which a water-right application had been 
made was required to execute a supplemental water-right ap
plication, and his application would not be accepted unless he 
qualified as a nonexcess landowner.'89 Any loan secured by 
land, the productivity of which depended upon project water, 
was accordingly hazardous since, on foreclosure, the lender 
might become an excess landowner and therefore ineligible to 
receive water."0 The situation was even more difficult for 
an entryman. In addition to the foregoing difficulty, the land 
itself could not be offered as security since the 1902 Act per
mitted patent to issue only afterpayment of the construction 
charges against the land.-. 

Partial remedies for these conditions were provided by 
a 1912 statute.442 Among other things, it permitted re
tention for two years of excess land acquired in good faith by 
descent, by will, or by foreclosure of any lien."• This provided 

... Unpublished Departmental Decision, Re Santaquin Lime cf Quarru Co., 
Department of the Interior, December 6, 1916. 

• Act of May 25, 1926, § 46, 44 Stat. 636, 649, 43 U. S. C. 423e . 
.., LANDOWNERSHIP SURVEY ON FEDERAL ltEcLAKATION I'Bo.JECTS, Depart-

ment of the Interior, p. 38 (1946). 
•rbitl . 
.. Departmental Regulation No. 50, May 31, 1910, 88 L. D. 638. 
... Departmental Regulation No. 85, 40 L. D. 660 (1912). 
""Act of June 17,1902, § 5, 32 Stat. 388,889 . 
.. Act of August 9, 1912, 37 Stat. 265, as amended, 48 U. S. C. 541-546. 
... § 3, 87 Stat. 266, 48 U. S. C. 544. Irrigation districts and water-users' 

associations have been held not to come within the limitation imposed by 
that part of Section 3 requiring disposition of excess land within two years 
after acquisition. They may receive project water for the excess land 
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a partial alleviation of the credit problem. As to the entry
man, the statute entitled him to a patent before payment of 
construction charges upon prescribed proof of residence, rec-
lamation, and cultivation."* 1 

The foregoing 1912 legislation also tended to reenforce the 
acreage-limitation provisions of the 1902 Act. For it prohi~ 
ited delivery of project water to land in excess of 160 acres, or 
in excess of a farm unit as established by the Secretary, until 
payment in full of all installments of construction costs on such 
excess lands.145 

-

The 1912 statute also provided for inclusion in patents and 
water-right certificates of a detailed provision for forfeiture' of 

acquired if it is disposed of within a reasonable period of time. Glett.n L. 
Kimmel and Goshen Irr. Did., 53 I. D. 658 (1932) ; Jame8 P. BalkwiU, 55 
I. D. 241 (1935) . 

... §1, 37 Stat. 265, 43 U. S. C. 541. 
•1 3, 37 Stat. 266, 43 U. S. C. 544. 
Under this section, the Associate Solicitor of the Department of the Inte

rior has determined that payment in full of the charges under a water-right 
application, except operation and maintenance charges, removes the lands 
for which the water right is acquired from the excess-land restrictions. 
And it was likewise determined that payment in full of construction 
costs due under a joint-liability contract with an irrigation district 
relieves the land receiving water under such contract from the excess-land 
restrictions. Department of the Interior Solicitor's Opinion No. M--35004. 
October 22, 1947. 

Under this opinion, the Bureau's Chief Counsel has advised that. where 
it is possible to identify the portion of the joint-liability construction charge 
allocable against an individual ownership, the owner may free his land 
from the acreage limitation by full payment of his share of the construc
tion charge, even though the general repayment obligation of the organiza-_ 
tion has not been discharged and even though the land involved is subject 
to a contingent liability for amounts representing possible defaults in 
payment of construction charges on other lands. Memorandum from the 
Chief Counsel, Bnrean of Reclamation, to the Commissioner of Reclama
tion, September 3, 1948. 

It has been judicially determined that lands susceptible of irrigation 
within a district and benefited by the project to the enhancement of their 
value are properly included within the district and assessable accord
ingly, independently of ownership conditions or of the inability under federal 
law of the owner to receive water for more than 160 acres. 8ho8hotae Irri
gatioft Di8tricl v. LittCOln Larul Co., 51 F. 2d 128 (D. 0. Wyo. 1930). See 
also statement by the Bureau's Chief Counsel, Bearings before a Subcom
mittee of the Senate Committee on Public Lands on S. 912, 80th Cong., 1st 
aess., pp. 1270-1281 (1947). 
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such excess land holdings.- A question has recently arisen as 
to whether title to land now privately owned is subject to for
feiture under this provision, in a case where it is within an 
irrigation district which has executed a contract with the Gov
ernment. A ·recent expression of administrative views points 
out that the statute applies only to original patents and water
right applications, and then only if the forfeiture provision is 
included in the patent or water-right application ... ' No record 
has been found where the forfeiture provision has been 
invoked.448 

In addition to the foregoing problems respecting acreage 
limitations, speculation in lands posed problems in the admin
istration of Reclamation Law. Speculators would buy arid 
lands with no intention of ever cultivating them, and then sell 
them to the actual farmers at prices enhanced greatly by the 
construction of an irrigation project.448 It became evident 
that specific legislation would be needed to cope with this situa-

-Act of August 9, 1912, I 3, 37 Stat. 265, 266, 43 U. S. C. 543, 544. 
In part, Section 3 provides that, except as otherwise provided in the 

statute, no person shall acquire, own, or hold irrigable land covered by 
reclamation entry or water-right application before final payment of all 
construction and betterment charges on account of land in excess of one farm 
unit as fixed b;y the Secretary as the limit of area per entry of public land or 
per single ownership of private land for which a water right ma;y be pur
chased respectively, nor in an;y case in excess of 160 acres. It also prohibits 
furnishing of water for such t>Xcess, with a specified exception permitting the 
holding for two ;years of excess lands acquired in good faith. Finally, the 
section provides that "every excess holding prohibited as aforesaid shall be 
forfeited to the United States b;y proceedings instituted b;y the Attorney Gen-

. eral for that purpose in any court of competent jurisdiction ; and this proviso 
shall be recited in every patent and water-right certificate issued by the 
United States under the provisions of this act." I 3, 37 Stat. 266, 43 U. S. C. 
544:. 

-Memorandum from Regional C()unsel, Region No. 2, Bureau of Reclama
mation. dated March 31, 1949, concurred in by the Bureau's Chief Counsel. 

- In this connection. see L.uroowNEBSHlP SURVEY oN FEDEBAL REcLAKA
'I'ION PBoncrs, Department of the Interior, p. 41 (1946). 

-Hearings before a Subcommittee of the Senate Committee on Public 
Lands on S. 912, 80th Cong., 1st sess., pp. 202-203 (1947). Information 
assembled from various projects prior to 1914 reflects increases of from 
'15'10 to 5,390'10 in the value of unimproved land upon announcement of 
intention to construct a project. ltl. p. 204. 
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tion and to expedite the breaking up of excess lands on new 
projects . .ao 

Congress dealt affirmatively with this problem by two provi
sions in a 1914 statute. One imposed a penalty of a 5% increase 
in construction charges for each year's delay in making a water
"right application for privately owned land.4&. The second pro
vision required: 462 

That before any contract is let or work begun for the 
construction of any reclamation project hereafter 
adopted the Secretary of the Interior shall require the 
owners of private lands thereunder to agree to dispose 
of all lands in excess of the area which he shall deem 
sufficient for the support of a family upon the land in 
question, upon such terms and at not to exceed such 
price as the Secretary of the Interior may designate; 
and if any landowner shall refuse to agree to the re
quirements fixed by the Secretary of the Interior, his 
land shall not be included within the project if adopted 
for construction. 

In the administration of this latter provision, owners were 
required to convey their excess land to a trustee who, in turn, 
was to convey to a third person at a price not in excess of that 
fixed by the Secretary.453 Administrative provision was also 
made for a forced sale within a fixed period after issuance of 
public notice.464 But an evident weakness in this device lay 
in the failure of the trust deed to provide for control of sales 
by purchasers from middlemen, who were free to sell without 
restriction.465 · · 

•1d. pp. 202-203 . 
... Act ot August 13, 1914, I 9, 38 Stat. 686, 689, 43 U. S. C. 464.. 
- § 12, 38 Stat. 689, 43 U. S. C. 418. "If this provision shall be adopted 

speculation in lands under reclamation projects will be reduced to a mini
mum and the burdens ot the real farmer who undertakes to reclaim and 
cultivate the lands, and for whose benefit the reclamation law was enacted 
primarily, can be kept normal." H. Rep. No. 505, 63d Cong., 2d sess., p. 
2 (1914). 

ou LANDOWNERSHIP SURVEY ON FEDEBA.L RECLU.lATION I'Bo.JEcTB, Depart
ment of the Interior, p. 42 (1946) • 

... Ibid • 

.. Ibid. 
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As time passed, direct. contractual relationships between 
the Government and individuals were replaced by· contracts 
between the Government and water-users' organizations, as 
already noted.- Significant in this respect was the 1922 Act 
authorizing the Secretary to enter into contracts with irriga
tion districts for repayment of construction charges.- ThiS 
eliminated the necessity for contracts with individual water 
users. Moreover, such districts usually posse...c:sed power to 
make assessments against lands, as we previously pointed 
out.- The sponsor of the 1922 proposal stated, during debate 
on the floor of the House, that: -

The speculative feature is eliminated, land owners 
speculatively inclined being taxed for the cost and op
eration of the works, are unable profitably to ''hold on." 

· Permissible under the 1922legislation, a repayment contract 
with an irrigation district organized under state law became 
mandatory in 1926.- With the disappearance of direct con
tractual relationships between the United States and land
owners under these shifts in financing procedure, primary 
responsibility for determination of the eligibility of landowners 
under Reclamation Law was transferred to the irrigation dis
trict. Correspondingly, certain provisions were made for as
suring fulfillment of that responsibility by legislative and 
contractual standards. Thus, Section 46 of the 1926 Act, 
which is the latest excess-land and antispeculation legislation 
of general applicability, provides that:.._ 

No water shall be delivered upon the completion of 
any new project or new division of a project until a 
contract or contracts in form approved by the Secre
tary of the Interior shall have been made with an irri
gation district or irrigation districts organized under 
State law • • •. Such contract or contracts • • • 

- See "'""'· pp. 206--207. 
• Act of Ma:r 15, 1922, 11. 42 Stat. 541. 43 U. S. 0. 511. -See,.,.., pp.171-174. 
- 62 0ol'lO. Rile. 3588 (1922). 
• Act of Ha:r 25, 1926, I 46, 44 Stat. 636, 6!9, 43 U. S. 0. 423e. 
-~ ... 
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shall further provide that all irrigable land held in 
private ownership by any one owner in excess of one 
hundred and sixty irrigable acres shall be appraised in 
a manner to be prescribed by the Secretary of th~ In
terior and the sale prices thereof fixed by the Secretary 
on the basis of its actual bona fide value at the date 
of appraisal without reference to the proposed construc
tion of the irrigation works; and that no such excess 
lands so held shall receive water from any project or 
division if the owners thereof shall refuse to execute 
valid recordable contracts for the sale of such lands 
under terms and conditions satisfactory to the Secre
tary of the Interior and at prices not to exceed those 
fixed by the Secretary of the Interior; and that until 
one-half the construction charges against said lands shall 
have been fully paid no sale of any such lands shall . 
carry the right to receive water unless and until the pur
chase price involved in such sale is approved by the Sec
retary of the Interior and that upon proof of fraudulent 
representation as to the true consideration involved in 
such sales the "Secretary of the Interior is authorized to 
cancel the water right attaching to the land involved 
in such fraudulent sales * * * 

Under this provision, the district and not the United States 
• delivers water to the individual users. The district agrees 

that it will withhold project water from land "in excess of 160 
irrigable acres" held in private ownership, unless the owner 
agrees in a "recordable contract" to sell such land under terms 
and conditions satisfactory to the Secretary and at prices not 
to exceed those fixed_ by him.-

.. On May 15, 1944, in a telegram to the Tulare Daily Times, Tulare, 
California, the then Secretary stated that Section 46 denied him the power, 
In the absence of consent of the water users, to establish the limit of land 
in private ownership on any new project at less than 160 acres. But see 
Act of August 9, 1912, § 3, 37 Stat. 265, 266, 43 U. S. C. 544; Act of August 
13, 1914, I 12, 38 Stat. 686, 689, 43 U. S. C. 418; see supra, n. 446, p. 226, and 
p.m. 

The provision in Section 46 for a "recordable contract" to insure eligi
bility for water service is somewhat similar to the earlier administrative 
requirement that excess landowners sign trust deeds for the sale of excess 
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In this connection, a question recently arose as to whether 
Section 46 prohibits the furnishing of a commingled supply 
of project and ·nonproject water to excess land covered by a 
recordable contract where a river in which the district has 
its water rights affords the most convenient means of trans
porting supplemental project water to the district. It was 
administratively determined that, if a quantity of commingled 
water at least equal to the amount of project water put into 
the river were used solely on nonexcess land, the acreage limita
tion would not be violated by application of the remainder 
of the commingled water on excess land.-

It should also be noted that Section 46 does not prohibit 
the district from furnishing project water to as much as 160 
acres of land owned by each landowner, even if he owns addi
iional irrigable land and refuses to sell it. It thus differs 
from the 1914 requirement, already discussed, which prohibited 
even the letting of a construction contract until landowners 
executed agreements to dispose of their excess lands, and if 
such a landowner refused, his land could not be included within 
the project.-

Section 46 also seeks to combat speculation. It provides 
that, until one-half of the construction charges against lands 
have been paid, no sale of such land shall carry the right to 
receive water unless ~e land be sold at a price approved by 
the Secreta.ry.465 I:a practice, approval will not be given if • 

. lands before they coul~ subscribe for stock in a water-users' association 
and thus acquire a water right. See supra, p. 220. It is also somewhat 
akin to the provision in the 1914 statute, referred to above, that the Secre
tary shall require the owners of lands "to agree to dispose of all lands in 
excess of the area which he shall deem sufficient for the support of a family 
upon the land in question, upon such terms and at not to exceed such 
price" as he may designate. § 12, 38 Stat. 686, 689, 43 U. S. C. 418. 

-Department of the Interior Solicitor's Opinion No. M-36011, September 
23,1949 • 

... Act of August 13,1914, § 12,38 Stat. 686, 689, 43 U.S. C. 418. 
As a matter of administration, however, water is denied on some projects 

under the 1926 Act, as to excess or nonexcess land, unless a recordable 
contract for the sale of the excess land is signed. LANDOWNERSHIP SURVEY 
ON FmEB.ALlblci..ui.ATION I'Bo.JEcTs, Department of the Interior, p. 47 (1946). 

-Department of the Interior Solicitor's Opinion No. M-21709, March 3, 
1927. I.ANOOWNEBSHJP SURVEY ON FEDERAL BECLAKATION PlloJEcTS, Depart
ment of the Interior, pp. 47-48 (1946). 
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the price exceeds actual bona fide value excluding incre
mental value arising from the construction of the project.466 

"Incremental value" has been defined in practice as the amount 
realized from the sale of land in excess of the original appr~sal, 
plus the appraised value of improvements, plus construction 
charges paid, plus twice the amount of any previous payments 
to the district!67 

Reference to the administrative implementation of Section 
46 in the case of the Central Valley Project, California, will 
be informative. Here, the form of contract with irrigation 
districts requires that excess land be appraised by a board of 
three appraisers, one selected by the Secretary, one by the 
district, and a third by the other two.468 If the board cannot 
agree, appraisal must be made by a designated California 
Appellate Court Justice.469 Reappraisal to reflect changes in 
land values or improvements may be requested by the United 
States or the landowner.&7o 

The recordable contract form approved for the Central Val
ley Project gives the_ owner 10 years to sell excess land at a 
price not exceeding the appraised value.4n If the excess land 
has not been sold at that time, the Secretary has a power of 
attorney to sell at not less than appraised value!72 

Under the Central Valley Project contract form, irrespective 
of whether an owner of excess land signs a recordable contract, 
he must designate 160 acres upon which he desires to receive 

... See, e. g., Contract of May 20, 1949, between the United States and 
the Orange Cove Irrigation District, Symbol No. 175r-1672, Art's 24(a), 
25(a), 25(b) (i); Contract of September 12, 1950 between the United States 
and the Terra Bella Irrigation District, Symbol No. 175r-2446, Art's 18(a), 
19(a), 19(b) (i) • 

... LANDOWNERSHIP SUBVEY ON FEDERAL Rl!lcr..AH.ATION PROJECTS, Depart
ment of the Interior, p. 48 (1946). 

-See, e. g., Contract of May 20, 1949 between the United States and the 
Orange Cove Irrigation District, Symbol No.175r-1672, Art. 25 • 

... Ibid. 

"" Id. Art. 25(c), 25(d). 
"" Memo~andum from Commissioner of Reclamation to Secretary of the 

Interior, April 13, 1948, with attached form of contract, see Art. 14. 
on Ibid. 
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project water, any balance of irrigable land being excess. aa 

Such excess land is denied project water if no recordable con
tract is signed, and in the hands of a purchaser is ineligible 
to receive project water unl~ the Secretary shall have ap
proved the sale price.·" If an owner of excess iand fails to 
designate the portion he desires to be nonexcess within 30 days 
after a request to do so, such designation may be made by the 
district, or by the Secretary if the district fails to act within a 
reasonable time!rs With the Secretary's permission, an owner 
may redesignate his nonexcess land, whereupon an equivalent 
acreage becomes excess. ~• 

Control over speculation has been imposed by special statute 
for some projects. •n In certain instances, such control has 
been extended by administrative action to other projects under 
the Secretary's authority to make rules and regulations!78 A 
method thus frequently employed is to require individual' 
owners to pay the district or the United States 50% of any 
"incremental value" realized in sales of nonexcess land, to be 
applied to the construction~ost obligation applicable to the 
Ian~·ft 

Because of its recency and uniqueness, legislation govern
ing the Columbia Basin -Project merits note here. Re
placing the 1937 Columbia Basin Antispeculation Act, Congress 
in 1943 enacted the Columbia Basin Project Act, which con-. . 

• See, e.. fl., Contract of llay 20, 1949, between the United States and the 
Orange Cove Irrigation District. Symbol No. 175r-1672, Art. 26. 

-RH4. 
-llli4. 

- .lliU1. 
•See, e.. 11 .. Act of March 3. 1925, 43 StaL 1141, 1166-1170; Aet of April 

9,1938. 52 StaL 211; Aet of March 10, 1!H3, 57 StaL 14.. 
• -Act of J"une 17, 1902, 110, 32 StaL 3&'J, 390. as amended. 43 U. S. C. 

373. See Tert'W T. Pi~ au Oqke IrrigatW. Di8trid, Circuit Court 
of Malheur County, Oregon. opinion dated J"an11a17 27, 1937, unreported but 
printed in 7'116 BeclatnatW. Bra. Vol27, Nos. 6-7, pp. 128-130 and 150-151. 
respecti:vely (J"une and J"uly 1937). 

-LA!moWl'IEBSHIP SuBVEY ON Fmn.u. RJrCIAVATIOI!f PBo.n:crs. Depart· 
ment of the Interior, p. 48 (1946). Cf. Act of May 27, 1937, 11. 50 StaL 
208, 209, providing for such a payment of 50% of "incremental vaiue .. where 
payment is made within one month of the sale. the percentage to be in
creased b71% for each month's delay in payment. 
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tains elaborate provisions dealing with excess iands and anti
speculation.- When. this latter legislation was proposed, the 
then Commissioner of Reclamation gave the following sum
mary of the principal reasons for a. complete substitutio:q for 
the 1937 Act: " 1 

• 

The principal reasons for suggesting a complete sub
stitution were these: (1) The existing provisions of law 
dealing with the land-speculation problems are not re
garded as fully effective; (2) the burden of penalties 
for sales in excess of the appraised value under the 
existing law would have fallen, in the· first instance, 
almost wholly on the purchaser, and as often as not he . 
would have been" without further practical remedy 
against his vendor, with the result that he whom the 
law was designed to protect would have to bear the 
burden of the penalty; (3) the provisions of the exist
ing law on the size of land holdings are regarded as 
too inflexible and not in keeping with what have since, 
as the result of a series of studies on the project, been 
concluded to be the .desirable maximum size of unit for . 
the support of a family at a suitable level of living. 
These provisions are the heart of the present law. Since 
drastic changes in each seems desirable and since addi
tional important provisions in aid of development and 
settlement of the project are considered desirable also, 
it was concluded best to recommend a complete restate
ment of all of the present statute. 

The 1943 Act contains provisions of especial significance 
here. For example, the Secretary may establish "farm units 
of sufficient acreage for the support of an average-sized family 
at a suitable living level, having in mind the character of the 
soil, topography, location with respect to the irrigation sys
tem," and other relevant factors."2 With specified exceptions, 

• Act of May 27, 1937, 50 Stat. 208; Act of March 10, 1943, 57 Stat. 14, 
16 U. S. C. 835 el seq . 

.., Hearings before the House Committee on Irrigation and Reclamation 
on H. R. 6522, 77th Cong., 2d sess., p. 41 (1942). 

• Act of March 10, 1943, § 2(b) (i), 57 Stat.14, 15,16 U.S. C. 835a(b) (i). 
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units are to be not less than 10 nor more than 160 acres... A 
landowner may receive water for only one unit.- The term 
•'landowner'' denotes any "person, corporation, joint-stock as
sociation, or family," the latter including a husband and wife 
together with their children under 18 years of age.-

As a condition to receiving project water, the landowner· 
must execute a recordable contract agreeing to dispose of excess 
land at appraised prices and giving the United States an option 
to buy such excess land.- In addition, such contract must 
provide that for a five-year period neither excess nor nonexcess 
lands will be sold at more than appraised prices.411

' Provision 
is also made for suit by a purchaser to recover amounts paid in 
excess of the appraised value.488 And criminal penalties are 
provided for fraudulent misrepresentation as to the true con
sideration involved in a sale of land covered by a recordable 
contract.- Noteworthy also is the fact that the statute pro
hibits delivery of water from the Project until the State of 
Washington consents to all its provisions so far as they come 
within the scope of state jurisdiction or apply to state lands!90 

Such legislation was enacted by the State in 1943.481 

In addition to the foregoing excess-land and antispeculation 
provisions of general and special reclamation legislation, simi
lar provisions in two other statutes should be noted. The 1911 
Warren Act authorizes the Secretary to provide storage and 
carriage of water in project works when capacity exists beyond 
project needs.- Water involved "shall not be used otherwise 
than as prescribed by law as to lands held in private owner-

-ld. 
-s 2(b) (iii), 57 Stat. 15, 16 U. S. C. 835a(b) (iii). 
-12(b) (v), 57 Stat. 16,16 U. 8. C. 835a(b) (v). 
• § 2(e) (i), 57 Stat. 16, 16 U.S. C. 835a(e) (i). Sueh recordable eontract 

must be exeented within six months from the date of execution of a eontract 
between the United States and the district within wbieh the land is located. 
This time was extended in certain eases to December 1, 1951, by the Act of 
September 26, 1950, M Stat. 1036, -. 

- § 2(e) (ii), 57 Stat. 16,16 U.S. C. 835a(e) (ii). 
•ss<b>, 57 stat.l8, 16 u. 8. c. s&io(b). 
•ss<a>. 57 Stat.18, 16 u.s. c. 83ao(a). 
•51, 57 Stat. 20, 16 U. S. C. 835e-3. 
- Rl:iallGTON'& REv. Sr.a.TS. 01' wASH. ANN., 1947 SuPP. u 7525-5--7525-12. 
• Act of Febl'111UT 21, 1911, 36 Stat. 925, 43 U. S.C. 523-525. 
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ship within the Government reclamation projects." •sa More
over, in authorizing the Secretary to cooperate with irrigation 
districts and others ·for the construction of such reservoirs, 
canals, or ditches as may be advantageously used by the Gov
ernment and water users for irrigation purposes, this 1911 stat
ute provides that water shall not be furnished thereby "to 
any one landowner in excess of an amount sufficient to irrigate 
one hundred and sixty acres." 'u. 

Relevant provisions also appear in the amended Wheeler
Case Act which authorizes the construction of small water
conservation and utilization projects.495 Repayment contracts 
must provide that the Secretary shall establish farm units of a 
size sufficient "for the support of a family on the lands to be 
irrigated." 490 Such contract must require that water may not 
be delivered to or for more than one farm unit owned by a 
single landowner.497 And no water shall be delivered to or for 
any land sold within a specified period at a price exceeding the 
appraised value as determined by the Secretary.•us 

Through the years, Congress has exempted three projects 
from the excess-land. limitations.499 Recent attempts· to ex-

... § 1, 36 Stat. 925, 43 U. S. C. 523 • 

... § 2, 36 Stat. 926, 43 U. S. C. 524. Although the limitation here is in 
terms of water, it has been construed as a limitation on the quantity of 
land which may be irrigated by project water and not a limitation on water 
alone. Department of the Interior Solicitor's Opinion No. M-21709, March 
s, 1927 • 

.. Act of August 11, 1939, 53 Stat. 1418, as amended, 16 U. S. C. 590y-
590z-11 (Supp. III) . 

... §4(c) (5), 54 Stat. 1122,16 U.S. C. 590z-2(c) (5) . 

..,Ill. 
•u. 
• Coloratlo-Big Thompson Project: In 1938, Congress provided that "the 

excess land provisions of the Federal reclamation laws shall not be appli
cable to lands which now have an irrigation water supply from sources 
other than a Federal reclamation project and which will receive a sup
plemental supply from the Colorado-Big Thompson Project." Act of June 
16, 1938, 52 Stat. 764, 43 U. S. C. 386. In recommending this exemption, 
the Acting Secretary of the Interior said: "The Colorado-Big Thompson 
project will furnish a supplemental water supply to approximately 615,000 
acres of land on the eastern slope of Colorado. This land has been settled 
for more than 50 years and is already being irrigated and is at present 
divided into more than 6,400 separate farm units, the average individual 
landownership being 96 acres. Although there are, of course, some farms 
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empt additional projects have not been successful Thus, in 
1944. the House adopted an amendment to a River and Har
bor Bill which would exempt the Central Valley Project from 
the exces.land provisions.- But this provision was elimi
nated by the Senate Committee on Commerce.- In 1947, 
a SubcOmmittee of the Senate Committee on Public Lands 
held extensive hearings on a bill providing that the Lmd
li.mitation provisions should not apply to the San Luis Valley 
Project, Colorado, the Valley Gravity Canal Project, Texas, 
and the Central Valley Project, California.- But the bill was 
never reported out. 

Still more recently, Congress passed a bill to raise the 160-
acre limitation to 480 acres in the case of the San Luis Project, 
Colorado.- But President Truman pocket vetoed the bill 
sayiiig, in a memorandum of disapproval:-

• 
in the area of acreages exceeding 100 acres, they are relatively few In 
Dumber. llaDy of these larger farms are held b7 IOIUl mmpa.nies and Fed
eral c:redit agencies wbicb In time probabl7 will liquidate their holdings 
In small parcels, as more intensive eultintioa in the area develops with 
the increased water suppJ7 furnisbed b7 the Colorado-Big Thompson proj
ect.. The same tendency toward subdivision will probabl7 occnr with 
respect to those larger farms held b7 individuals." H. Rep. No. 2620. 75th 
Cong.. 3d. 8eS8. (1938). 

TrwcA;ee Bioer Btort~~~e Project au H•rraOOldt Project: Tbe excess-land pro
'fisiODS were here made inapplicable to eertain lands irrigated from these 
project& Act of November 29. 1940. M Stat. 1219. During debate on this 
proposal on the floor of the SeDate. it was said that, une two projects wbicb 
are involved In tbiS bill are sitnated in a place in Nevada where 100 acres are 
not enough. A person must bave more land than 100 acres in order to 
farm soocessfnll7 and carry on livestock feeding operations. • 86 CoNo. Rile. 
13681 (1.940). Similarl7. when the measnre was before the Honse. it 
was said tbat, "''n areas of high altitnde and earl7 frosts where ba7 for 
livestock is the chief croP. it bas been fonnd veey diJiicult to limit one per
aon•a holding to 160 aerea as an economic nnit." 86 CoNo. BEe. 13646 
(1940}. 

-See H. Rep. No. 63, 79th Cong.. 1st sess.. p.1 (19!5}. 
-llli4.. 
-Hearings before a Snbcommittee of the SeDate Committee on Publie 

Landa on S.192. 80th Cong..lst sess. (19!7). 
- s. 1.3&'i. 81st Cong.. 1st 8eS8. (19t9 ). 
-95 CoNo. BEe.. unbonnd eel.. p. A7128 (November 4. llH9). The Presl-

·. dent al80 said that, "''n the meantime. I hope that the Congress will mo
aider legis]ation amending the excess-land provisions of the reclamation 
laws so as to authorize appropriate adjustments in maximum acreage&. 
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One great objective of the Federal reclamation pro
gram is to foster the establishment and maintenance of 
farm homes throughout those portions of our country 
where agricultural operations cannot rely solely ~pon 
nature for a water supply. The excess-land p:r:{)visions 
of the law provide the legal mechanism for assuring 
that the benefits of the irrigation systems will inure 
to family-size farming enterprises. This is true whether 
the purpose of the particular project is to open up new 
land for settlement by providing an original water 
supply, or to stabilize an existing irrigation econ
omy as in the case of the San Luis Valley project. In 
the absence of requirements designed to channel the 
water to those who are striving to build or consenre 
farm homes for their families, the heavy investments of 
interest-fre~ funds being made for the reclamation pro
gram would lose much of their justification. 

Operation and Maintenance Charges.-The Reclamation 
Fund was established by the 1902 Act for, among other express 
purposes, the "maintenance of irrigation works." 1011 Corre
spondingly, that Act directed the Secretary to use the Fund 
for "the operation and maintenance" of reservoirs and irriga
tion works constructed under its provisions.5011 The Supreme 
Court of the United States has construed the 1902 Act as au
thorizing assessment of maintenance costs against lands bene
fited during the period of government operation and the return 
to the Fund of such amounts.507 

In 1914, Congress required that an operation and mainte
nance charge be assessed against all irrigable lands for each 
acre-foot of water delivered.- It also provided a discount of 
5% for prompt payment and prohibited delivery of water to 
lands in arrears for more than one year, fixing a penalty for 

where necessary, under carefully worked-out standards, which could be 
applied not only to the San Luis Valley project, but also to other projects 
ln which some adjustment may be warranted... Ibid. 

• Act of June 17, 1902, § 1, 32 Stat. 388, as amended, 43 U. S.c. 39L 
•1 6. 32 Stat. 389, 43 U. S. C. 49L 
• Btcigarl Y. Baker, 229 U.S. 187, 193 (191.3). 
• Act of August 13, 1914, I 5, 88 Stat. 686, 687, 43 U. S. C. 492, 499. 
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delinquency.- Provision was also made for furnishing water 
at a "reasonable charge" prior to public notice fixing con
struction charges whenever water became available and it. 
proved impracticable to apportion operation and maintenance 
charges. ue 

By the 1924 Fact-Ymders' Act, it was provided that all con
tracts for new projects and new divisions of projects shall re
quire payment in advance of all operation and maintenance 
charges. sn A 1926 statute authorizes the Secretary to extend 
the time for payment of operation and maintenance charges 
for a period not exceeding five years, with interest at 6%.112 

At the same time, Congress prohibited delivery of water from 
any new project or new division of a project until execution 
of a contract providing, among other things, for payment of 
the cost of operating and maintaining the works while they are 
in control of the United States. 112 

The Reclamation Project Act of 1939 added a. number of 
additional provisions respecting operation and maintenance. 
For example, it authorizes the Secretary to fix the time for pay
ment under contracts authorized by that Act in relation to the 
time when water users receive crop returns.514 In connection 
with contracts relating to construction- charges, the Secretary 
is a1so empowered to require provisions: lhS 

to secure the adoption of proper accounting, to protect 
the condition of project works and to provide for the 
proper use thereof, and to protect project lands against 
deterioration due to improper use of water. Any such 
contract shall require advance payment of adequate op
eration and maintenance charges. ----

-· 6, 38 Stat. 688, as amended, 43 U. S. C. 479, 493-498. 
-Ill, 38 Stat. 689, 43 U. S. C. 465. 
.. Act of December 5. 1924, 1 4, subsection N, 43 Stat. 672, 704, 43 U. S. C. 

493. 
-Act of llay 25, 1926, 145. 44 Stat. 636, 648, 43 U. S. C. 423d. See also 

Act of May 10, 1926, 44 Stat. 453. 479. 
-146,44 Stat. 6!9, 43 U.S. C. 423e. 
-Act of August 4, 1939, 15. 53 Stat. 1187, 1191. 43 U. S. C. 485d. The 

Act also prorides for a yearly crop census. I 4 (c), 53 Stat. U89, 43 U. S. C. 
485c(e). 
-~ 8. 53 Stat. 1191. 43 U. S. C. 485e. 
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Moreover, he may provide penalties for delinquencies, and con
tracts must require . that no water be delivered in case of 
delinquency.118 

Where a water-service contract is made for· water service 
under the 1939 Act, the rate fixed must include a component 
for operation and maintenance.u' The same is true of rates 
fixed under contracts for furnishing water for municipal water 
supply or miscellaneous purposes, and of rates for the sale of 
power or lease of power privileges.518 During the development 
period under the 1939 Act, water is furnished upon payment 
of an advance charge at a rate per acre-foot.519 Mter the close 
of such period, any excess of such payments over actual cost 
of operation and maintenance shall be credited to the con
struction cost.'20 

In connection with nonreimbursable construction-cost allo
cations to navigation, flood control, or preservation and propa
gation of fish and wildlife, it should be noted that no provision 
is made for nonreimbursability of operation and maintenance 
costs for such purposes. 

Disposal of Power.:-Reference has already been m8de to 
authorizations for the sale of power and lease of power priv
ileges.521 Like reference was made to power rates in connection 
with the recovery of construction costs under the provisions of 
the Reclamation Project Act of 1939.52! Still other matters 
relating to the disposal of power in connection with the opera
tion of projects should be mentioned. . 

For example, the 1906 statute authorizing the lease of sur
plus power or power privilege prescribes a maximum period of 
10 years.528 While the Act specifies that proceeds shall be cov-

-ltl. 

"" t 9(e), 53 Stat. 1196, 43 U. S. a 485h(e). 
111 §9(c), 53 Stat.1194, 43 U.S. C. 485h(c) • 
..,19(d) (1), 53 Stat. 1195, 43 U.S. C. 485b(d) (1) •. 
-Itl . 

.,. See IUpra, n. 281, p. 200, pp. ~209. 
- See IUpra, PP. 204. ~209. and see ifl(rs, pp. 295--296. 
• Act of April 16, 1906, 15, 34 Stat. 116. 117, as amended, 43 U. S. C. 522. 

A maximum period of 50 :rears was later authorised for the Bio Grande 
Project. Act of Februar:r 24, 1911. 36 Stat. 930, see 43 U. 8. C. 522. 

911611--61----17 
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ered into the Reclamation Fund, no requirement is specified 
as to rates.- Preference is provided to "municipal pur
poses." 621 No lease may impair the "efficiency of the irriga
tion project." lia 

Under the 1939 Act, power sales and leases must provide 
preference "to municipalities and other public corporations or 
agencies; and also to cooperatives and other nonprofit organi
zations" .financed by REA loans.127 No power contract may 
be made if the Secretary deems it will "impair the efficiency of 
the project for irrigation purposes." 528 It may be noted, in
cidentally, that this latter provision obtains with respect to 
contracts under the 1939 Act for the furnishing of water for 
municipal water supply or miscellaneous purposes.529 

There is no blanket provision under Reclamation Law for 
the construction or acquisition of transmission lines. In re
peated instances in appropriation legislation, however, Con
gress has expressly recognized that transmission facilities con
stitute parts of reclamation projects authorized by Congress.530 

Flood Control and N avigation.-As earlier noted, the 1939 
Act authorizes allocations for flood control or navigation.531 

In the event of such an allocation, the Act requires that the 
Secretary of the Interior operate the project for the purpose 
of flood control or navigation, to the extent justified by such 
allocation.532 However, since 1944 the Secretary of the Army 
has had the duty of prescribing regulations for the use of stor
age allocated to flood control or navigation at all reservoir 
projects constructed wnolly or in part with federal funds pro
vided on the basis of such purposes, and the operation of proj
ects must accord with those regulations.538 

... Ill • 

..., Ill • 

... Ill • 

.. Act of August 4,1939, § 9(c), 53 Stat. 1187, 1194, 43 U.S. C. 485b(c). 
118 Ill • 
... Ill • 
... See, e. g., Act of June 29, 1948, 62 Stat. 1112, 1126, 1128; Act of October 

12, 1949, 63 Stat. 765 • 
.., See 1111pra, p. 195. 
- § 9(b), 53 Stat. 1194,43 U.S. C. 4&l"ll(b). 
• Act of December 22, 1944, § 7, 58 Stat. 887, 890, 33 U. S. C. 709. 
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Rehabilitation and Betterment.-As previously noted, early 
provisions preclude an increase in construction charges once 
they are announced· and in the absence of an agreement by 
a majority of the water users.534 A problem thus arose where~ 
ever extraordinary maintenance or large replacement expEmdi
tures became necessary because of flood or other damage to 
works, or because of deferred maintenance. Only a partial 
answer could be found in the Secretary's authority to agree 
to an increase in the construction obligation which might be 
undertaken' by the water users, such increase to be paid in 
annual installments beginning after the due date of the last 
construction-charge payment. 1136 

Moreover, many projects have for some time been operated 
and maintained by water users at their own expense.'138 In 
such cases, there were no operation and maintenance charges 
as between the water users and the Government.687 

During the "depression" and war years, much deferred main
tenance had accumulated, and there was a resulting need for 
major rehabilitation and betterment work on many of the older 
reclamation projects,· involving costs which water users could 
not currently finance.638 

In 1949, Congress provided a basis for solution of this prob
lem in a statute defining "Rehabilitation and Betterment" to 
mean maintenance, including replacements, which cannot be 
financed currently, but not to include costs of construction.639 

Expenditures of funds for rehabilitation and betterment are 
permitted but only after the water-users' organization shall· 
have obligated itself for repayment in installments fixed in 
accordance with its ability to pay, as determined by the Secre-

... Act of August 13,1914, § 4, 38 Stat. 686,687,43 U.S. 0. 469 • 

.. ]d,. 
110 

REcLAMATION HANDBOOK, Department of the Interior, Bureau of Recla
mation, p. 44 (1942) • 

.. Ibid. 
110 H. Rep. No. 589, pp. 1-2 and Sen. Rep. No. 501, p. i, both Slst Cong., 

1st sess. (1949). 
110 Act of October 7, 1949, § 1, 63 Stat. 724, 43 U. S. C. 504 (Supp. III), ·as 

amended by Act of March 3, 1950, 64 Stat. 11. 
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tary.- No such determination may become effective until 
60 days after it has been submitted to the Senate Committee 
on Interior and Insular Affairs and the House Committee on 
Public Lands.MJ. It may, however, become effective sooner 
upon written approval by both Committees.aa 

Nonfederal Operation of Projects by Water-Users' Organiza
tions.-A significant feature of the 1902 Act is its provision for 
transfer of the "management and operation" of irrigation works 
to the owners of the land to be maintained at their expense 
when payments required by the Act have been miu:le for the 
major portion of the project lands.1143 But title to and man
agement and operation of the reservoirs and the works nec
essary for their protection and operation remain in the 
Government.'" 
. In 1914, the Secretary was authorized to transfer to a legally 

organized water-users' association or irrigation district the 
"care, operation, and maintenance of all or any part of the 
project works, subject to such rules and regulations as he may 
prescribe." 6441 A 1924 Act requires that, whenever two-thirds 
of the irrigable area of any project shall be covered by water
right contracts; a water-users' association or irrigation dis
trict shall be required to take over project care, operation, and 
maintenance, as a condition precedent to receiving certain bene
fits under the Act.ll• But provision was made two years later 
for dispensing with this requirement as to certain projects!~7 

RELATED STATUTEs.-A number of statutes are related to but 
not a part of Reclamation Law. Several of these we have 
already mentioned. Others merit more than passing note . 

.. ltl •. An appropriation had previously provided funds for ''Rehabilita
tion and Betterment" work. Act of June 29, 1948, 62 Stat. 1112, 1128. 

... Itl. 
• Act of March 3, 1950, 64 Stat. 11. Provision is also made for approval 

when Congress is not in session. 
• Act of June 17, 1902, 1 6, 32 Stat. 388, 389, 43 U. S. C. 498. 
... ltl. 
• Act of August 13, 1914, 15, 38 Stat. 686, 687, 43 U.S. C. 499. 
• Act of December 5. 1924, 14. subsection G, 43 Stat. 672, 702, 43 U. S. C. 

500. 
-Act of May 25. 1926, I 45, 44 Stat. 636, 648, 43 U. S. C. 423d 
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Water-Conservation and Utilization Projects.-Under the 
heading "Bureau of Reclamation," the Interior Department 
Appropriation Act for 1940 contained a special provision for 
the construction of "water conservation and utilization proj- . 
ects" in the Great Plains and arid and semiarid areas of the 
United States.&48 An amount of $5,000,000 of reimbursable 
funds was made allocable by the President to federal agencies 
to be designated by him; labor and supplies from the yv orks 
Progress Administration were similarly made available, ex.
penditures from WP A funds to be reimbursable as the Presi
dent might determine.648 

This authorization arose from a need to provide assistance 
in rehabilitating people and land in the "dust bowl" and other 
arid and semiarid regions, and to stem the exodus of thousands 
of farm families, under conditions where the cost of irrigation · 
works was too great to be financed by the water users, or to be 
fully repaid if undertaken by the United States.550 Such a 
combination of expenditures from relief and general funds 
was designed not only to provide unemployment relief, but 
also to offer opportunities for subsistence in the future.1111 

But complications soon arose.552 It was held that allocations 
for investigations and surveys could not be authorized.&sa The 
Act was regarded as not furnishing a continuing legislative 
authorization.554 Moreover, it was deemed to require the 
Bureau of Reclamation to handle all of the project costs out 

... Act of May 10, 1939, 53 Stat. 685, 719 • 

... ld. • 

.. Hearings before a Subcommittee of the House Committee on Appro
priations, Interior Department Appropriation Bill for 1941, 76th Cong., 3d 
sess., pp. 523-524 (1940). 

111 ld.. p. 523 • 
.. ld.. p. 525 • 

.. Decision of the Comptroller General, B--9240, May 2, 1940. Of. Hearings 
before a Subcommittee of the Senate Committee on Appropriations on H. R. 
8745, 76th Cong., 3d sess., pp. 75-76 (1940). 

111 Hearings before a Subcommittee of the House Appropriations Com
mittee on Interior Department Appropriation Bill for 1942, 77th Cong., 
1st sess., p. 780 (1941). 
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of the single $5,000,000 appropriation without creating an obli
gation for future years.566 

The program thus initiated was more fully authorized later 
in 1939 by the Water Conservation and Utilization Act.158 

A 1940 statute making funds available expressed a policy that, 
in the opening of newly irrigated lands to entry, preference 
should be given to families who had been forced to abandon 
other farms through no fault of their own.567 

In the fall of 1940, the enabling legislation was substantially 
amended and broadened.658 The objects were to substitute 
statutory procedure for what previously had depended upon 
interdepartmental courtesy, and to define interdepartmental 
lines of responsibility.669 To facilitate project investigation 
and construction, the amended legislation prescribed meas
ures of feasibility and procedures similar to those under Rec
lamation Law.560 While continuing authority for project 
construction and operation and maintenance in the Secretary 
of the Interior, the amendments provided for participation by 
the Secretary of Agriculture through cooperative agreements 
with the Secretary of the Interior.561 Provision was also made 
for participation by the Works Projects Administration, Civil
ian Conservation Corps, the Bureau of Indian Affairs, and 
other federal agencies, as well as state and local agencies.562 

111 111.; Hearings before a Subcommittee of the Senate Committee on 
Appropriations on H. R. 8745, 76th Cong., 3d sess., p. 45 (1940) • 

... Act of August 11, 1939, 53 Stat. 1418, as amended, 16 U. S. C. 590y-
590z-11 (Supp. III). In approving the bill, the President noted that 
amendments would be needed to make the basic legislation fully effective. 
H. Rep. No. 2944, 76th Cong., 3d sess., p. 3 (1940) • 

.., A.ct of June 18, 1940, 54 Stat. 406, 439. 
118 Act of October 14, 1940, 54 Stat. 1119, see 16 U. S.C. 590y-590z-11. 
•a Rep. No. 2944, 76th Cong., 3d. sess., p. 2 (1940). See also 86 CoNG. 

REc. 12568-12569 (1940) • 
... H. Rep. No. 2944, 76th Cong., 3d sess., p. 3 (1940). §§ 3-4, 54 Stat. 

1120-1122, as amended, 16 U. S. C. 590z-1, 590z-2 . 
.. §§ 3, 5-6, 54 Stat. 1120--1121, 1122-1124, as amended, 16 U. S. 0. 590z-1, 

590z-.8, 590z-4. In connection with the duties of the Secretary of Agricul
ture, see infra, p. 379. 

111 § 2, 54 Stat. 1120, 16 U. S. C. 590z. The Works Progress Administra
tion became Works Projects Administration on July 1, 1939. Reorganiza
tion Plan No.1, effective July 1, 1939, § 306, 53 Stat. 1423, 1428, 5 U. S. C. 
133t note following. 
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It should be noted that this legislation has not been con
sidered to constitute an amendment of or a supplement to 
Reclamation Law.'68 

Although operations of the WPA and CCC were terminated 
in 1943, 1•• there was an increasing need for irrigation projects -
for expansion of agricultural production to meet the wartime 
food shortage.161 A further amendment of the Act permitted 
its application to the so-called "Great Plains Projects" for the 
purpose of orderly administration and accounting.188 This 
amendment also permitted the expenditure of appropriated 
funds on projects on a nonreimbursable basis, in lieu of WPA 
and CCC assistance theretofore available, upon a finding by 
the Secretary of the Interior, after consultation with the Sec
retary of Agriculture and approval by the President, that the 
expenditure was justifiable as an aid in the production of 
needed agricultural products.667 By its terms, this provision 
became ineffective six months after the officially declared cessa
tion of hostilities.568 After the lapse of that provision in 1947, 
no new projects have been undertaken under the Water Conser
vation and Utilization Act. 

Water Facilities Act.-We shall refer later to the details of 
this 1937 statute which is related to irrigation in that it is 
designed "to assist" in providing facilities for water storage 
and utilization in arid and semiarid areas.5611 

... See unpublished Opinion of the Solicitor, Department of the Interior, 
No. M--34062, dated August 9, 1945; see also l.ANooWNEBSIIIP SUBVEr oN 
FEDERAL RECLAMATION PBon:cTs, Department of the Interior, p. 51 (1946) • 

.. As to CCC, see Act of July 2, 1942, 56 Stat. 562, 569, and Act of July 
12, 1943, 57 Stat. 494, 498. As to WPA, see 45 C. F. R., ch. III, p. 10492 
(1943 Cum. Supp.). 

• Sen. Rep. No. 365, 78th Cong., 1st sess., p. 1 (1943) • 
.. Act of July 16, 1943, 57 Stat. 566, 16 U. S. C. 590y, 590z.-l, 590z.-2, 590z-3; 

Sen. Rep. No. 365, 78th Cong., 1st sess., p. 4. (1943). 
Terminology adopted by the Bureau of Reclamation designates as "Great 

Plains Projects" those constructed under the Interior Department Appro
priation Act for 1940, and as "Water Conservation and Utilization Projects" 
those constructed under the Act of August 11, 1939, as amended. Bureau 
of Reclamation Circular Letter No. 2892, dated January 6, 1942. 

- § 5, 57 Stat. 567, 16 U. S. C. 590z.-2. 
-I d.; Proclamation No. 2714, December 31, 1946, 61 Stat. 1048. 
-Act of August 28, 1937, 50 Stat. 869, as amended, 16 U. S. C. 590r-590x. 

See also infra. nn. an-:~7!t 
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Bankkead-Jones Act Amendment.-Under this 1949 legis
lation, provision was made for extending loan assistance to 
homestead entrymen and purchasers of lands on reclamation 
projects!'I'O Its purpose was to enable settlers to obtain addi
tional capital needed for farm development and purchase.m 

Indian Irrigation 

As we earlier noted, the Southwest bears testimony to the 
practice of irrigation by Indians even in ancient times.'71 

Acting through the Bureau of Indian Affairs of the Depart
ment of the Interior, the Federal Government has long been 
engaged in numerous activities connected with irrigation of 
Indian lands.'171 Confined to areas within Indian reservations 
and primarily for the benefit of Indians, this activity is separate 
from the irrigation responsibilities of the Bureau of Reclama
tion, already discussed.11

" The Government's "first venture 
in irrigation construction" was provided for in 1867 by an 
appropriation of funds for the construction of a canal for irri
gating the Colorado River Reservation in Arizona.575 With 

This program was designed to provide wells for stock, farmstead and farm
garden use, and, for irrigation of crops, stock ponds and stock tanks, diver
sions and water spreaders, and small dams and reservoirs. Most of the 
projects are on individual farms and ranches and cost less than $1,000 
each, although facilities for small groups are also provided. Hearings 
before the House Committee on Irrigation and Reclamation on H. R. 10122, 
76th Cong., 3d sess., p. 45 (1940). 

"'Act of October 19, 1949, 63 Stat. 883, 7 U. S. C. 1006a-1006b (Supp. 
III). See also tntra, p. 380. 

"" H. Rep. No. 478, 81st Cong., 1st sess., p. 4 (1949). 
171 See supra, pp. 175-176. 
"'Cohen, HANDBOOK OF FEDERAL INDIAN .LAW, p. 248 (1945); Hearings 

before a Subcommittee of the Senate Committee on Appropriations on H. 
R. 3123, 80th Cong., 1st sess., p. 637 (1948) • 

.,.. Hearings before a Subcommittee of the Senate Committee on Appro
priations on H. R. 3123, 80th Cong., 1st sess., p. 637 (1948). But see Hear
ings before a Subcommittee of the House Committee on Appropriations on 
Interior Department Appropriation Bill, 1936, 74th Cong., 1st sess., pp. 
819-820 (1936). 

"'Cohen, HAND~X 01' FEDERAL INDIAN LAw, p. 248 (1945) ; Act of March 
2, 1867, 14 Stat. 492, 514-515; ANNUAL REPORT OF THE SECRETARY 01' THE 

INTE&IOB, p. 377 (1940). 
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respect to the need for such federal activity, the Secretary has 
stated:178 

Permanent rehabilitation of the Indians on the Great 
Plains, in fact almost everywhere west of the one, hun
dredth meridian, requires that the productivity of the . 
relatively small amounts of land remaining available 
for their use be increased by providing irrigation facili
ties. 

The irrigation activities of the Bureau embrace about 
838,000 acres of land, and include a dozen major projects to
gether with a number of subsistence garden tracts.577 

INDIANS AND THE FEDERAL GOVERNMENT.-Before turning 
to the details of federal activities respecting Indian irrigation, 
we should take preliminary note of the relationship between 
the Indians and the Federal Government. The Supreme Court 
of the United States has said that, "It is thoroughly established 
that the Congress has plenary authority over the Indians and 
all their tribal relations, and full power to legislate concerning 
their tribal property." 678 As to the nature and origin of this 
authority, the Court·has observed that: 6711 

111 ANNUAL REPORT OF THE SECRETARY OF THE INTERIOR, p. 377 (1940). 
111 ANNUAL REPORT OF THE SECRETARY OF THE INTERIOR, p. 350 (1949); 

Cohen, HANDBOOK OF FEDERAL INDIAN LAW, pp. 250-252 (1945); see 25 C. F. R., 
Part 130. 

For reference to subsistence garden tracts, see Hearings before a Sub
committee of the House Committee on Appropriations on Interior Depart
ment Appropriation Bill for 1941, 76th Cong., 3d sess., Part II, p. 291 
(1940). See also Hearings before a Subcommittee· of the Senate Com
mittee on Appropriations on H. R. 6958, 75th Cong., 1st sess., p. 245 (1937). 

For an indication of the broad and varied activities of the Government 
directly connected with Indian irrigation, see, e. g., Act of June 29, 1948, 
62 Stat. 1112, 1119; Act of October 12, 1949, 63 Stat. 765, -. 

111 Winton v. Amos, 255 U.S. 373,391 (1921). 
111 Board of Commissioners v. Beber, 318 U.S. 705,715 (1943). 
In connection with the last sentence of the quoted excerpt, see Act of 

June 18, 1934, 48 Stat. 984, 25 U. S. C. 461 et seq. That Act "provides that 
each tribe, if it chooses, may establish the machinery to exercise all of its 
inherent powers: the right to adopt a constitution, to operate its machinery 
of government, to determine membership or citizenship in the tribe, to 
levy taxes, to administer law and order, to regulate domestic relations, 
to veto the disposition of tribal assets, and increasingly to assume a per 
lltical and economic control over its internal affairs similar to that of u 
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This power is not expressly granted in so many words 
by the Constitution, except with respect to regulating 
commerce with the Indian tribes, but its existence can
not be doubted. In the exercise of the war and treaty 
powers, the United States overcame the Indians and 
took possession of their lands, sometimes by force, leav
ing them an uneducated, helpless and dependent people, 
needing protection against the selfishness of others and 
their own improvidence. Of necessity, the United 
States assumed the duty of furnishing that protection, 
and with it the authority to do all that was required 
to perform that obligation and to prepare the IndianS' 
to take their place as independent, qualified members 
of the modern body politic. 

This obligation has led to a relationship of the United States 
toward the Indians generally described as a "guardianship." 6BO 

Under the direction of the Secretary of the Interior, and agree
ably to such regulations as the President may prescrihe, the 
Commissioner of Indian Affairs has "the management of all 
Indian affairs and of all matters arising out of Indian rela
tions." 581 An important objective in the fulfillment of this. 
responsibility is the protection of Indian property and its de
velopment to full utilization.582 And this extends to land and 
water rights.583 Moreover, for the purpose of providing lands 
for Indians, the Secretary is authorized to acquire interests 
in lands, water rights, or surface rights to lands within or with-
incorporated municipality." ANNUAL REPORT OJ' THE SECRETARY OJ' THE 

INTERIOR, p. 419 (1941). See also Act of April 16, 1934, 48 Stat. 596, as 
amended, 25 U. S. C. 452-455 • 

.,. "Congress alone has the right to determine the manner in which the 
guardianship of the United States over the Indians shall be carried on." 
United States v. McGowan, 302 U.S. 535 (1938). See also United States v. 
MinneBota, 95 F. 2d 468,470-471 (C. A. 8, 1938) • 

., R. S. § 463, from Act of July 9, 1832, § 1, 4 Stat. 564, and Act of July 
27, 1868, § 1, 15 Stat. 228, 25 U. S. C. 2; R. S. § 465, from Act of June 30, 
1834, § 17, 4 Stat. 735, 738, 25 U. S. C. 9; R. S. § 441, from Act of March 3, 
1849,9 Stat. 395, as amended, 5 U.S. C. 485 • 

.. ANNUAL REPoRT OF THE SECRETARY OF THE INTERIOR, p. 338 (1949). 
• I t1. pp. 341, 35L See also Hearings before a Subcommittee of the Sen

ate Committee on Appropriations on H. R. 9621, 75th Cong., 3d sess., pp. 
210-211 ( 1938). 
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out existing reservations, title to such lands or rights to be 
held by the United States in trust for the Indians or tribes 
of Indians concerned.-

WATER RIGHTs.-Protection of Indian water rights as well 
as encouragement of their use are integral parts of federal In
dian irrigation activity.-

Upon establishment of certain Indian reservations from terri
torial lands, the Supreme Court has held that rights to use of 
water for the irrigation of the reservation lands have been 
impliedly reserved.686 Moreover, the water right reserved 
is not limited in quantity to that necessary for irrigation at the 
time the reservation was established.187 

Where tribal lands, the waters of which had been expressly 
reserved for the benefit of the tribe, had been allotted and 
waters distributed to individual Indians to whom fee patents 
to the lands were later issued, conveyance of such land by an 
Indian owner passed the right to use reserved waters essential 
to cultivation of the land.-

It should also be noted that state law cannot be invoked to 
limit rights in lands granted by the United States to Indians 
except so far as the United States has given its consent.588 

More specifically, it has been held that neither state nor fed
eral laws respecting appropriation of water for irrigating lands 
has application where water is appropriated to a public use by 
the Federal Government in an exercise of its sovereign authority 
over Indian tribes.190 Moreover, it has been held that a state 
court has no jurisdiction to adjudicate water rights for reserva--. 
tion lands held by the United States for allottees under trust 

.. Act of June 18, 1934, I 5, 48 Stat. 984. 985, 25 U. S.C. 465 
• ANNUAL REPORT OF THE SECBETABY OF THE INTEBIOB, p. 351 {1949). 
• Winter& v. U11ited Btatel, 207 U. S. 564, 576--577 (1908). See Unite& 

Statu v. Walker River Irr. Di.lt., 104 F. 2d 334, 336 (C. A. 9, 1939). 
• C011rad lntJ. Co. v. Ut~itetl Statu, 161 Fed. 829, 832 (C. A. 9, 1908) ; 

Skeem v. Unitetl Statu, 273 Fed. 93, 95-96 (C. A. 9, 1921); United Statu 
v. Walker RitJer I,.,.. Di.lt., 104 F. 2d 334,340 (C. A. 9,1939). 

• Ut~itetl Statu v. POUJer'l, 305 U. S. 527 (1939). 
• Ut~ited Statu v. FOF'flela, 125 F. 2d 928, 932 (C. A. 2, 1942). See also 

Worcerter v. Georgi4, 6 Pet. 515,560 (U. 8.1832). 
• United Statu v. Jlorri.IOA, 203 Fed. 364, 366 (C. C. Oolo. 1901). 
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patents, when the United States is not a party, since the right 
to use the water appurtenant to these lands is the property of 
the United States.1111 And the state court has no jurisdiction 
in the case of water rights of former allotted reservation lands 
to which fee patents had been issued and later conveyed to non
Indians, where the title to other reservation lands riparian to 
the same stream was still in the United States!" 

In practice, the Bureau of Indian Affairs files with offices 
of state engineers statements of what Indian rights are, not as 
applications but merely to record the facts in such offices!" 

FEDERAL PRo.JECrS.-The Secretary is authorized to regulate 
use of waters for irrigation to secure a "just and equal distribu
tion" among Indians residing upon a reservation.- · In addi
tion, where he deems it in the best interests of the Indians, the 
Secretary may include allotted nonreservation Indian lands 
within an irrigation project, but no lien or construction, opera
tion, or maintenance charge may be created thereby against 
such land ... 

Authorization.-The major Indian irrigation projects have 
been developed under several series of legislative acts for par
ticular projects.- In addition to general appropriations for 
irrigation in 1884 and 1892, Congress beginning in 1893 annu- · 
ally made general appropriations under the heading "Irriga
tion, Indian Reservations" for such purposes as were not 
provided for by specific appropriation.~~~~'~' Since 1910, however, 
no new irrigation project may be constructed on Indian lands 
without the specific authorization of Congress if the cost ex
ceeds $35,000.1188 Nor may any such project be undertaken 
until surveys and maximum cost estimates have been made and 

• Aftder60ft v. 8pear-Morgaft Livestock Co., 101 Mont. 18, 26-27, 79 P. 
2d 667, 669 (1938). 

-Ibid. 
• Hearings before a Subcommittee of the Senate Committee on Appro-

priations on H. R. 9621. 75th Cong., 3d sess., p. 211 (1938). 
-Act of February 8, 1887, §7, 24 Stat. 388, 390, 25 U. S. C. 381. 
• Act of March 3, 1909, 35 Stat. 798-799, see 25 U. S. C. 382. 
•eohen, IIAlroBooK oP FEDERAL INDIAN LAw, p. 250 el seq. (1945). 
- ltl. p. 248. 

. • Act of April 4, 1910, §1, 36 Stat. 269, 25 U. S. C. 383. 
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approved by the Commissioner of Indian Affairs and the Sec
retary."' In 1921, Congress authorized expenditure of moneys 
appropriated for extension, improvement, operation, and main
tenance of existing projects and for development of y;rater 
supplies.600 1 

Repayment of Costs.-The provisions applicable here differ 
widely from those obtaining in connection with projects of the 
Bureau of Reclamation.601 

Until1914, costs of irrigation works on Indian reservations 
were borne by the United States.602 In that year, however, 
Congress made both maintenance and construction charges 
reimbursable in accordance with regulations of the Secretary.602 

This statute made reimbursement of all moneys expended de
pendent upon the ability of the Indians to pay assessments.aa. 
By a 1920 statute, the Secretary was directed to require the 
beginning of partial reimbursement of construction charges.806 

Nevertheless, practically all assessments collected under the 
1914 and 1920 legislation were paid by non-Indian landowners 
on Indian projects.808 

. 

Under the 1932 Leavitt Act, the Secretary was directed to 
adjust or eliminate reimbursable charges then existing as debts 
against individual Indians or tribes.807 Moreover, this statute 
contained a significant proviso requiring that future construc
tion-cost assessments against any Indian-owned lands within 
any government irrigation project be deferred so long as the 
Indian retained title.808 

While the Leavitt Act relieved ·the Indian of liability fo~ 
construction costs, current assessments for operation and main
tenance remained chargeable under the 1914 statute with re-

-I fl. 
• Act of November 2, 1921, 42 Stat. 208, 25 U. S. C. 13 • 
.., See Bupra, pp. 202-214, 237-239. 
• Cohen, HANDBOOK 01!' FEDERAL INDIAN LAw, p. 249 (1945). 
• Act of August 1, 1914, 38 Stat. 582, 583, as amended, 25 U. S. C. 385. 

For the present departmental regulations, see 25 C. F. B. 130.1 et Beq. 
•[fl. 
• Act of February 14, 1920, §1, 41 Stat. 408, 409, 25 U. S. C. 386. 
•Cohen, HANDBOOK 01!' FEDERAL INDIAN LAW, p. 249 (1945). 
• Act of July 1, 1932, 47 Stat. 564, 25 U. S. C. 386a. 
•1tl. 
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imbursement dependent upon his ability to pay.80
" Moreover, 

Congress in 1928 provided that reimbursable charges for opera
tion and maintenance be apportioned on a per-acre basis, with 
unpaid charges to be designated as a first lien against the 
lands.810 

Since 1936, the Secretary may adjust, defer, or cancel con
struction and operation and maintenance charges against non
Indian landowners on Indian projects.811 And he may de
clare such lands permanently nonirrigable, or temporarily non
irrigable with no assessment of charges for limited periods.812 

But the foregoing proceedings become effective only upon ap
proval by Congress.8111 

In practice, operation and maintenance charges are assessed 
against lands on Indian projects on a per-acre basis.81' 

Where water users do not have ready cash to pay these 
charges, they have been permitted to receive water upon cer
tification by the project superintendent of their inability to 
pay, their unpaid assessments being entered on the books as a 
lien against their lands.616 As regards land in a tribal status, 
the project officials look to the tribe for all operation and main
tenance assessments, and it is presumed that the tribe is finan
cially able to pay.816 

The line of distinction between "construction costs" and 
other types of costs such as "operation and maintenance" or 

. "repair and rehabilitation" costs has been said to be artificial, 

.,.Cohen, HANDBOOK OF FEDERAL INDIAN LAW, p. 250 (1945). 
110 Act of March 7, 1928, 45 Stat. 200, 210, see 25 U. S. C. 387 note follow-

ing. See also 25 C. F. R. 130.6. 
111 Act of June 22, 1936, § 1, 49 Stat. 1803, 25 U. S. C. 389. 
111 § 2, 49 Stat. 1804, 25 U. S. C. 389b, 389a. 
111 § 6, 49 Stat. 1804, 25 U. S.C. 389e. 
"''Office of Indian Affairs, Circular Letter, Irrigation 9001--36--F, June 6, 

1941. See 25 C. F. R. 130.1 et seq. 
111 ld,. With respect to performance of labor in lieu of collection, see 

Hearings before a Subcommittee of the House Committee on Appropriations 
on Interior Department Appropriation Bill, 1939, 75th Cong., 3d sess., Part 
11, p. 226 (1938). See also Hearings before a Subcommittee of the House 
Committee on Appropriations on Interior Department Appropriation Bill, 
1945, 78th Cong., 2d sess., Part II, p. 94 (1944). 

1111 Office of Indian Affairs, Circular Letter, Irrigation 9090--36--F, October 
11,1939. 
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and even arbitrary.811 Thus, it seems to be the practice during 
the period of construction to carry even operation and main
tenance charges into construction costs, and this was expressly 
provided for in legislation governing the Flathead Irrigation 
Project.818 : 

Miscellaneous.-Except where treaty or statute provides 
otherwise, allotted reservation lands are subject to acreage 
limitations, with differing limitations for irrigable and nonir-
rigable land.818 -

Another aspect of federal activity in connection with Indian 
irrigation projects is the performance of so-called "subjuga
tion" work, the preparation of raw land for agricultural use.620 

A 1921 statute has been construed to provide the necessary 
authority .821 

The foregoing summary reflects basic differences underlying 
legislation for Indian irrigation projects. Numerous others 
might be mentioned beyond the scope of our survey. For 
example, Indians frequently have lacked equipment or re
sources to clear the brush and level the land, or build farm 
ditches for irrigation.822 Likewise, they are generally n:ot com
mercial farmers, usually raising only subsistence crops.823 In 
addition, Indian lands are often extremely poor.82

& And it has 
been deemed wiser to assist the Indians to raise their own sub
sistence instead of furnishing them rations.821 Finally, Indians 

... Hearings before a Subcommittee of the Senate Committee on Appro-
priations on H. R. 6335, 79th Cong., 2d sess., pp. 914, 916 (1946). 

ao Ibid. 
ao Act of February 8, 1887, § 1, 24 Stat. 388, as amended, 25 U. S. C. 331. 
• See Hearings before a Subcommittee of the Senate Committee on 

Appropriations on H. R. 6335, 79th Cong., 2d sess., pp. 913--918 (1946). 
121 Ibid.; Act of November 2, 1921, 42 Stat. 208, 25 U. S. C. 13. See also 

aupra, p. 25L 
• See Hearings before a Subcommittee of the House Committee on Appro

priations on Interior Department Appropriation Bill, 1946, 79th Cong., 1st 
sess., Part II, p. 116 (1945). 

• See Hearings before a Subcommittee of the House Committee on Ap
propriations on Interior Department Appropriation Bill, 1945, 78th Cong., 
2d sess., Part II, p. 95 (1944). 

ao See Coolidge, THE R..uN'HA.JtERS, p. 44 (1929). 
• I 4. See also ANNUAL REPoJrr OF THE SECRETARY OF THI!: Ilf'l'EIUOB, p. 378 

(1940); H. Doc. No. 673, 75th Cong., 3d sess., p. 27 (1938). 
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such as the Navajos possess a deep attachment for tribal lands, 
no matter how poor these may be.ue 

Summary 

Irrigation is the artificial application of water to soil for 
the purpose of supplying the water essential to plant growth. 

·Of the total land irrigated in the United States, nearly 95% 
lies in the 17 Western States. Federal responsibility for and 
participation in irrigation undertakings has assumed increas
ingly larger proportions since passage of the Reclamation Act 
in 1902. 

WATER RIGHTs.-A water right is a right to the use of water, 
not to the corpus of the water itself. There are two funda
mentally divergent doctrines of state water law which sepa
rately or in varying combination govern the rights to use water. 

The English or common-law riparian doctrine, prevailing in 
the East, recognizes the right of a riparian owner to make rea
sonable use of a stream's waters, but only on his riparian lands. 
And all riparian owners are entitled to the continued natural 
flow of the stream. Rights under the riparian doctrine are not 

. lost by failure to use the water. 
On the other hand, the appropriation doctrine rests on the 

proposition that beneficial use of the water is the basis, measure, 
and limit of the appropriative right. The first in time is prior 
in right. Water rights are not limited to land riparian to a 
stream and may be lost by abandonment. The appropriation 
doctrine is recognized in all 17 of the Western States, some
times in combinatiOin with various aspects of the riparian 
doctrine. 

Rights to the use of ground water have received increasing 
attention as the quantity of unappropriated waters has dimin
ished. There are indications of a trend toward conservation 
of ground water on a reasonable-use basis and toward apply
ing to ground water the principles of use and administration 
applicable to surface waters. 

-See THB NAvAJO. Report of the Secretary of the Interior, p. VII 
(March 1948); Arizon11 Hig1I!1Da1/ll, p. (3] (December 1949). 
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Another increasingly important aspect of water law concerns 
the right to return flow, the right of the original diverter of 
waters to reuse thein. There is a considerable lack of uni
formity in the law respecting return flow. But the trend is 
toward its widest practicable use. : 

IRRIGATION WATER CoMPANIES AND IRRIGATION DISTRICTS.
As the opportunities for use of simpler irrigation structures 
were exhausted, larger and more complex works were built 
to take water farther from the stream. The larger cost in
volved was often met through the formation of irrigation 
companies. The earlier companies were usually either mu
tual irrigation companies or quasi-public companies organized 
for profit. These types were largely superseded by the irri
gation districts. Each of the 17 Western States has an irriga
tion district statute. The powers and liabilities of such 
districts differ from state to state, an important feature fre
quently being the permission to part of the residents of an 
area to incur indebtedness for which all lands therein would 
be liable. 

EARLY IRRIGATION ·IN THE WEsT.-The early practices of 
miners, Mormons, and Spanish missionaries cOI.D.tributed to 
the formation and development of the modern appropriation 
doctrine. In any event, nature suggests that the dominant 
factor was the aridity generally prevailing in the West, together 
with quantitatively disproportionate, highly irregular, and mal
distributed stream flows. Thus, judicial opinions have said 
that the riparian doctrine was not suited to the conditions
and needs of the Western States. 

The impact of the appropriation doctrine was early reflected 
in federal legislation in 1866, 1870, and 1877. Another early 
statute of importance to irrigation was the Carey Act of 1894. 
It provided for grants to each public-land state of up to a maxi
mum of one million acres of desert land to aid the states in 
the reclamation of the land and in its sale in small tracts to 
actual settlers. 

RECLAMATION LAw.-By the passage of the Reclamation 
Act in 1902, Congress established irrigation in the West as a 

911611--61----18 
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national policy. With ita many supplements and amend
menta, this Act constitutes Reclamation Law. Under the su
pervision of the Secretary of the Interior, activities under Rec
lamation Law are performed by the Bureau of Reclamation. 

By the 1902 Act, the Secretary is directed to make exami
nations and surveys for the location of irrigation works. The 
scope of these investigations was broadened from time to time 
and especially by the 1939 Reclamation Project Act. Today, 
facts are collected concerning project feasibility, including cost 
estimates and cost allocations, and general economic and en
gineering matters. Provision is made for cooperation with 
international and interstate agencies, federal and state agencies, 
and interdepaxtmental and intradepartmental agencies. It 
has been provided since 1902 that reports on surveys and 
examinations be submitted to Congress. 

In the 1939 Act, provision is made for the automatic authori
zation of projects upon submission of a report and prescribed 
findings to the President and Congress. Such authorization 
was made contingent, in 1944, on approval of plans and pro
posals by "affected" states and the Secretary of the Army. 

It was originally considered that the revolving Reclamation 
Fund would finance new irrigation works. The Fund was es
tablished by the 1902 Act by reserving, setting aside, and ap
propriating moneys received from the disposal of public lands 
in the 16 Western States and Territories named in the Act. It 
has since been augmented by income from various other 
sources. 

Repayment of construction costs into the Reclamation Fund 
was a basic principle of the 1902 Act. With modifications, it 
has persisted ever since. In recent years, some project costs 
have been made nonreimbursable. These include allocations 
to navigation, flood control, and preservation and propagation 
of fish and wildlife. Power revenues are used to return part 
of the irrigation costa. Under the 1939 Act, the irrigation 
water-users' obligation is limited to whatever part of the con
struction costs may be allocated to irrigation and assigned for 
repayment by them. 

Under the 1939 Act, there must be a repayment contract with 
an organization satisfactory in form and powers to the Secre-
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tary. Over the years, the original10-year repayment period 
has been increased. until today when a. 40-year period plus 
a.10-year development period is provided. Still longer periods 
have been provided for particular projects. In general, E,ecla
mation Law requires that water-user repayment contra.Cts be -
executed in advance of delivery of water. The Bureau's usual 
practice has been to consummate contracts in advance of proj
ect construction. 

Congress has enacted many laws governing various aspects 
of operation of irrigation projects. The Bureau supervises 
development and settlement of project lands, screens applicants 
for settlement, and advises project settlers concerning improved 
farming techniques. 

The "primary objective" of the 1902 Act has been described as 
the establishment of farm homes. The Act limited entry of 
irrigated lands to a. maximum of 160 acres. In 1912, it was 
required that any water-right applicant dispose of holdings in 
excess of 160 acres as a. condition precedent to the securing 
of water. The acreage limitation has been construed, how
ever, to permit 320 acres to be held jointly by man and wife. 
Moreover, the law does not preclude combined farming en
deavor by any number of owners, members of a. family or 
otherwise, so long as each owns no more than the acreage limit 
for any one owner. 

In addition to acreage limitations, Congress has enacted 
various provisions designed to curb speculation in irrigated 
lands. Under a 1926 statute applicable today, the irrigation 
district withholds project water from land "in excess of 160 
irriga.ble acres" unless the owner agrees in a. "recordable con
tract" to sell the excess land under terms and conditions satis
factory to the Secretary. In addition, there are special acts 
which seek to prevent speculation in particular areas. 

Operation and maintenance charges are assessed against irri
gated lands during the period of government operation. 

In addition to irrigation, permissible multiple purposes of 
reclamation projects include power, navigation, flood control, 
preservation and propagation of fish and wildlife, and municipal 
water supply and other miscellaneous purposes. 
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A number of statutes are related to but are not a part of Rec
lamation Law~ For example, under the Water Conservation 
and Utilization Act, the Bureau of Reclamation has constructed 
small reclamation projects, primarily as a means of assisting 
and rehabilitating people and land. Provision is made for par
ticipation in this program by the Secretary of Agriculture, the 
Bureau of Indian Affairs, and other federal and state and local 
agencies. Other statutes relating to irrigation activities in
clude the Water Facilities Act and the amended Bankhead
JonesAct. 

· INDIAN IRRIGATION.-As one aspect of its special relationship 
to Indians, the Federal Government has long aided in irrigation 
operations on Indian lands. The nature of that relationship 
has led to many provisions of law concerning irrigation under
takings which differ widely from those summarized above. 



Power and Multiple
Purpose. Projects 

Chapter 6 

The ever-increasing urge to derive maximum benefits from 
natural resources in water and land made inevitable the transi
tion from single-'purpose to multiple-purpose projects. Early 
developments were frequently designed to meet a single press
ing need, and related possibilities were frequently overlooked. 
Indeed, the resulting physical structure often foreclosed related 
uses. But the advance of scientific knowledge soon proved that 
a single structure could do double duty or better, yielding 
optimum benefits at minimum cost when integrated with other 
developments under a comprehensive plan for the river basin. 
Such were the principles forged ·in the effort to correlate the 
satisfaction of regional needs for water supply, irrigation, flood 
control, navigation, power, and associated demands upon water 
resources. 

Correspondingly, the drive to make economical use of capital 
investment has placed growing emphasis upon power as the 
principal and often the only feasible means for recovering proj .. 
ect costs. Beyond providing substantial "economic justifi
cation" through reimbursement of such costs, power attains 
even greater f!ignificance through its economic and social in
fluence upon regional growth, its widespread impact being 
exerted directly and indirectly. Moreover, most water-resource 
developments so impound water as to provide the necessary 
head, making them naturally susceptible of power generation. 

In the course of this process of multiplying benefits while 
minimizing costs, the history of power development portrays 
much of the growth of the multiple-purpose concept. Accord
ingly, we shall treat power and multiple-purpose projects to
gether. Because of its scope and to underscore its importance, 
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however, we shall treat later and separately the acceptance 
in legislation of the recognized necessity for comprehensive 
river-basin development, the conjunctive sequel to the 
multiple-purpose concept.1 

The interference with navigation by early mill dams and 
later hydroelectric developments evoked a large body of law 
concerning riparian rights principally in the East. Similarly, 
man's dependence upon water for drinking, mining, and irri
gation in the arid and semiarid parts of the West induced other 
complicated and varied legal rules affecting the use of waters. 
The ensuing collisions between private and public interests, 
local conflicts among water users, relationships between local 
and national interests, and the overriding disregard of state 
boundaries by interstate streams-all served to broaden the 
multiplicity of considerations affecting use of water. 

With this came a parallel enlargement of legislative and 
judicial concepts of water control in which power development 
has played an important role. Congress has legislated with 
an increasing awareness of the national aspects of develop
ment, use, and conservation of water resources. In so doing, 
however, it has sought to accommodate local interests and to 
encourage the cooperation of the states and local agencies, 
apparently recognizing that the nature and sheer magnitude 
of the task solicit coordination of actions and integrated as
sumption of responsibilities. And although regularly recog
nizing the supremacy of federal power where it exists, the 
courts have generally" found nothing objectionable in such 
coordinate arrangements. 

The principal conflicts between claims to rights acquired 
under state law and assertions of federal power have concerned 
the navigability of streams; the use and control of water in 
streams;.and the use and control of lands lying beneath or 
riparian to both navigable and nonnavigable streams. As 
already noted, the Supreme Court early held that, following 
the Revolution, the people themselves became sovereign and 
held absolute right to all their navigable waters and the soils 
under them for their common use, subject to rights since sur-

1 See infra, pp. 384-49L 



261 

rendered by the Constitution.2 But the Supreme Court has 
also made it plain .that this does not mean that navigable 
waters are capable of private ownership, holding such an idea 
"inconceivable." 8 Indeed, another court has said that i'run
ning water in natural streams is not property and never was." 4 

Nevertheless, there may be limited property rights in certain 
uses of running water, and such usufructuary rights continue 
to be the subject of many legal controversies.5 But private 
rights to use are subordinate to valid assertions of federal 
authority over waters including control over or use of water 
power.• 

We have seen that, as an incident of expressly granted powers, 
the United States has certain constitutional authority to con
trol nonfederal development of water power, or to develop 
such power itself. Thus, on streams subject to its jurisdiction 
under the Commerce Clause, Congress may grant or deny the 
privilege of nonfederal development.7 Or it may direct federal 
development of power as a part of commerce improvement 
or regulation in legislating for navigation and flood control.8 

Likewise, in its control over lands of the United States, Con
gress may authorize nonfederal or federal development of 
power by virtue of its proprietary authority to dispose of and 
make rules respecting property of the United States.9 Frpm 
this latter proprietary authority is derived the right of the 
United States to transmit and sell the electric power which it 
generates.10 Also pertinent here are prior references to other 
federal authority stemming from the War and Treaty powers.11 

In addition, it should again be noted that Congress has the 
1 Martin v. WadcleU, 16 Pet. 367, 410 (U.S. 1842); see supra, pp. 12,25-29,. 
1 United States v. Chandler-Dunbar Co., 229 U. S. 53, 69 (1913) ; see supra, 

pp. 20, 26-27. 
'Syracuse v. Stacey, 169 N. Y. 231, 245, 62 N. E. 354, 355 (1901) ; BL. CoM., 

II, pp. 14, 18. 
• See, e. fl., United States v. Gerlach Live Stock Co., 339 U. S. 725 (1950) ; 

and see supra, pp. 19-23, 32-{iO. 
• See supra, pp. 19-29, 5o-52. 
'See supra, pp. 21-23. 
• See supra, pp. 19-21. 
• See supra, pp. 29-32. 
'" See supra, pp. 5o-52. 
u See supra, pp. 54-57. 
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power to tu and appropriate for the general welfare, an 
authority which the Sulftlll8 Court has recently described u 
"limited only by the requirement that it shall be exercised for 
1he common benefit as d.i.sti.ngui.shed from some mere local 
purpose., -

The year 1879 JIUU:b 1he real beginnin1 for polrel' and mul
tiple-purpose projects. • Congreea 1hen authorized the Sec
retary of 1he Anny to lease water polrel' at Moline to a private 
company upon agreed terms and conditions "if the same can 
be done consistently with 1he interests of the Government of 
1he United States." • And in the same year, it gave the Mis
sissippi River Commission duties requiring combined consid
eration of navigation and flood controL• 

In 18&1: came the first specific authorization for construction 
of a private power development on a navigable stream. • This 
and some 30 similar special statutes enacted prior to the 1906 
Genenal Dam Act, n while subject to altera.tion or repeal, were 
perpetual in their terms and without significant restrietion 
except for varying protection of navigation... Furthermore, in 
providing for a federal navigation improvement in 1SS8, Con
gteSB empowered the Secretary of the .Army to lease the me 
of power in waters surplus to the needs of navigation, with 
rates, conditions, and periods deemed by him to be "just, equi
table and expedient." • In that same year, while enactment 
of general reclamation legislation was still 14: years away, Con-

• u.as Bt.ta .... ~ Uq Bt«..: Co. 339 u. s. 'i'!S. 'i38 (1950): see 
..,.,.., JilL 57--QS. 

• F. - outliDe of l!ltate alllll mlonial ~ ol. water ...,_.-. see TilE 
li"DDa.u. I."UW'D ~. Sl!zoi:E ll~ - TilE '['~ 8nD:a 
-~No. 17. Jmiitute for Gons:IIIDtid: Beseudl. pp. 1-lS (1.9::3). 

• Ad: ol. Jl.arda 3. 1819. 11. 20 Stat. 377. 3S7. W'ah!t' J.llO'I'ft' W'U ap
JIU1!IItl7 ckftlc!ped here .. 8l!l'ft tile pcarpuoses ol. tbe lllilliary U'I!II!Dil at 
B.odt lsJaBd. See Ad: ol. .Ju. %7. 1.8GB. u Stat. 'ili: .J. Bel. ol. lla1'dt ~ 
1867. u Stat. 5'i3.. 

• Act of .JUDe 28, 1.Si9. 1 .f. 21 Stat. 37. 38. u .-led. 33 u. s. c. &fl. 
See 8lso ~ Y. AUW.--. 313 U. S. 508, ~7 (190.} • 

• Act ol. .Jq 5.1881. 23 Stat..l.51. 
-See ;.frw,. p. 2165. 
a See FDsr AII11AL Bml'oa ar TIIB ~ 1.'0.-.. O,.YliJS!UD ... p. 48 

(19!1.}. 
-Act ol. Aupst 11.1888. 11. :5 Stat. 400,. 41'1. 
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gress anticipated the advantage of multiple-use possibilities 
in authorizing federal surveys contemplating combined irriga
tion and fl.ood-controi projects.20 

The 1890-1900 period saw further noteworthy develop- · 
ments. In the 1890 River and Harbor Act, Congress adopted 
a general prohibition against the building of dams and other 
structures in navigable waters without the permission of the 
Secretary of the Army.21 The prohibition, of course, extended 
to power dams. That same statute contained a special au
thorization for him to grant leases, "not to exceed the period of 
twenty years," of power in waters of the Green and Barren 
Rivers surplus to the needs of navigation, with rates, condi~ 
tions, and periods deemed by him to be "just, equitable, and 
expedient." 22 Another type of limitation was specified in a 
novel 1896 statute authorizing the Secretary of the Interior 
to permit the use of rights-of-way to the extent of 25 feet, and 
necessary ground "not exceeding 40 acres" upon public lands 
and forest reservations for generating, manufacturing, or dis
tributing electric power.28 In 1897, Congress declared that all 
reservoir sites, reserved or to be reserved, shall be open to use 
under the 1891 right-of-way statute, by states, individuals, or 
private corporations.u Charges for water from such sites were 
made subject to state control. The years 1898 and 1899 also 
furnished examples of special legislation authorizing non
federal power development with provision for installation of 
navigation facilities, a principle sometimes appearing in such 
early special legislation and soon to be carried over into general· 

• Act of October 2, 1888, 25 Stat. 505, 526. See also Act of March 2, 1889, 
§ 1, 25 Stat. 939, 960 (making a further appropriation); Act of August 30, 
1890, I 1, 26 Stat. an, 391 (repealing a portion of the 1888 statute pro
viding for the withdrawal of lands selected for sites, and providing in
stead that grants of patents should include a reservation of a right-of-way 
for federally constructed ditches and canals) ; Act of March 3, 1891, §§ 17,18, 
26 Stat. 1095, 1101 (limiting lands to those necessary for reservoir sites 
and providing for grants of rights-of-way to canal and ditch companies). 

• Act of September 19, 1890, § 7, 26 Stat. 426, 454. 
• § 1, 26 Stat. 447. 
• Act of May 14, 1896, 29 Stat. 120. 
"' Act of February 26, 1897, 29 Stat. 599. 
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legislation.• Furthermore, in an 1899 repetition and 
strengthening of the prohibition of the 1890 River and Harbor 
Act, Congress absolutely forbade the construction of obstruc
tive dams and other structures in navigable waters without its 
consent and the approval of plans by the Chief of Engineers 
and the Secretary of the Army.• But from the requirement of 
Congressional consent, it excepted state-authorized structures 
to be built in waters, the navigable portions of which lie wholly 
within the state. 

The ensuing 20 years record a number of pertinent events 
of significance as signposts leading to enactment of the 1920 
Federal Water Power Act.27 In the first place, many valuable 
power sites on public lands had already gone to patent before 
1901 without federal attention to their peculiar value.28 In 
1901, however, Congress delegated broad authority to the Sec
retary of the Interior to permit use of rights-of-way across 
public lands and forest and other reservations, "for electrical 
plants, poles, and lines for the generation and distribution 
of electrical power," and for dams and reservoirs used to 
promote irrigation or to supply water for domestic, public, .. 

• Act of March 5, 1898, § 1, 30 Stat. 253; Act of February 27, 1899, § 1, 
30 Stat. 904, 905 (provision also made for "suitable fishways."). See infrt~, 
pp. 2~266. 

• Act of March 3, 1899, § 10, 30 Stat. 1121, 1151, 33 U. S. C. 403. 
11 See FmBT ANNUAL REPORT OF THE FEDERAL PoWER COMMISSION, pp. 44-50 

(1921); Kerwin, Fl!DEKAL WATER-POWER LEGISLATION, ch. 5 (1926). 
• "Prior to the act of February 15, 1901, there was no legislation on the 

subject at all; water-power sites, went to patent unmolested either as parts 
of homesteads or by purchase, and were given no Federal attention whatever. 
Under this procedure a large number of the power sites on the public do
main were frittered away and have passed into private ownership beyond 
regulation, beyond controL As we look back on this procedure it seems 
like criminal neglect. Many of the valuable water-power sites of the 
country passed as fast as eager private concerns and persons could grab 
them under the several lax laws then in existence. These are now forever, 
in part, to be enjoyed by the few who at will may practice extortion and 
monopoly upon the consuming public, subject only to inadequate State 
regulation where the business is intrastate and with little or no regulation 
where the concern is dDing an interstate business. The titles to these sites 
have forever passed out of the hands of the Federal Government and the 
people." WATER PoWER DEvELoPMENT AND UsE OF PUBLic LANDS, H. Rep. 
No.16, 64th Cong., 1st sess., p. 8 (1916). 
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or any other beneficial uses.29 But while granting him wide 
power to prescribe general regulations, the statute did not 
expressly stipulate requirements or standards directly either 
as to charges or terms of rights-of-way. Shortly therea.fter, 
Congress in 1905 transferred the forest reserves to the Depart
ment of Agriculture.80 In so doing, it also made a blanket 
grant of rights-of-way for dams and similar works "for munici
pal or mining purposes, and for the-purposes of the milling and 
reduction of ores, during the period of their beneficial use," 
subject to regulations prescribed by the Secretary of the Inte
rior and al!o to the laws of the state where the reserves are 
situated.31 In 1906, Congress supplemented the 1902 Recla
mation Act by authorizing the lease of surplus power or power 
privilege at irrigation works for periods not exceeding ten 
years, "giving preference to municipal purposes." 32 However, 
that maximum was soon enlarged to 50 years in the case of the 
Rio Grande irrigation project.33 Under a 1910 statute, effective 
today, the President is authorized to withdraw any public lands 
and reserve them for water-power sites, irrigation, or other 
stated uses}" Legislation in 1911 authorized the granting of 
rights-of-way for transmission lines over public lands, na
tional forests and reservations, leaving the details of adminis
tration for the discretion of the head of the department con
cerned.81 

Limited legislative progress was also made during this 20-· 
year period in the matter of development of power on streams 
subject to the jurisdiction of Congress. Some measure of uni-. 
formity was attained in the 1906 General Dam Act, which pre
scribed conditions for general application to nonfederal power 
developments thereafter authorized by Congress.86 Among 

• Act of February 15, 1901, 31 Stat. 790, 791. 
• Act of February 1, 1905, 33 Stat. 628, 16 U. S. C. 524. 
n § 4, 33 Stat. 628, 16 U. 8. C. 524. 
11 Act of Apri116, 1906, § 5, 34 Stat. 116, 117, as amended, 43 U.S. C. 522. 
11 Act of February 24, 1911, 36 Stat. 930, 931, see 43 U. S. C. 522. 
• Act of June 25, 1910, § 1, 36 Stat. 847, 43 U. S.C. 141. 
• Act of March 4, 1911, 36 Stat. 1235, 1253-1!.54; 43 C. F. R. 245; 36 

C. F. R. 251.50-251.64. 
• Act of June 21, 1906, 34 Stat. 386. 
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such conditions, approval of plans by the Chief of Engineers 
and the Secretary of the Army was made prerequisite, and 
these officials were authorized to require at any time the con
struction and operation of navigation facilities by the grantee." 
Provision was also made for fishways. But no provision was 
made for charges, and no time limit was placed on the duration 
of the grant. Since, however, the right to alter or repeal with
out liability was expressly reserved, the grantee's investment 
was insecure. 

In the main, the provisions of the 1906 statute were re
peated in the 1910 General Dam Act. The latter Act, how
ever, limited grants to 50 years and reserved the right tore
voke them at any time for public use but only upon payment 
of reasonable value of the works, exclusive of the value of the 
grant.38 In addition, the 1910 Act provided for certain charges, 
including compensation for benefits from federal headwater 
improvements.S8 But still no provision was made for imposi
tion of a charge for the privilege itself. Nor was provision 
made for disposition of the properties upon termination of the 
grant. 

Some consistency was achieved for special grants adopted 
after passage of the !906 and 1910 statutes.40 But considerable 
variations may be noted in conditions of such grants, both be
fore and after the 1906 and 1910 legislation, especially as to 
disposition of properties. u Some of them required transfer of 

" I 1, 34 Stat. 386. 
• Act of June 23, 1910, § 4, 36 Stat. 593, 595. 
• § 1, 36 Stat. 593, 594. 
• In the ten years following enactment of the 1906 Act, Congress adopted 

20 special acts subject to its provisions, and 16 new or amended special 
grants in the two years following the 1910 amendment. FIRsT ANNUAL 
REPoRT Ol' THE FEDEB.u. PoWEB Co:u:lllsSioN, pp. 48-49 (1921). Under these 
two statutes, only eight dams were actually completed, developing a total 
of 140,000 horsepower. H. Rep. No. 61, 66th Cong., 1st sess., p. 3 (1919). 

"'See, e. g., Act of April 26. 1904, I 4, 33 Stat. 309 (grantee to give lock 
and dam to the United States free of cost, but to have use of water power 
for 99 years); Act of February 9, 1905, I 1, 33 Stat. 712 (upon grantee's 
completion of dam, lock, and related facilities, United States to have 
ownership of lock and related facilities); Act of March 3, 1905, I 1, 33 Stat. 
1117, 1133 (upon expiration of 40-year right to grantee to collect navigation 
tolls, United States to assume possession of locks without compensation, but 
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the dam and navigation works upon completion to the United 
States, while others contained differing or no comparable 
provisions. 

This pre-1920 period is also marked by sporadic attention to 
provisions governing the development and use of power at' fed
eral projects. For example, arrangements for the use or lease 
of power available at specific projects included scant but widely 
varied restrictions.42 Foreshadowing later general legislation, 
the 1909 River and Harbor Act, in appropriating for certain 
surveys, directed that full information be obtained as to the 
feasibility of developing water power for commercial purposes 
as an incident of navigation development, but restricted con
sideration to specified relationships to navigation.'3 "In order 

"without in any way impairing the right or ownership of the water power 
and dams"); Act of June 28,1906, § 1, 34 Stat. 536 (Secretary of the Army to 
fix "reasonable charges" for use of power) ; Act of June 29, 1906, § 4, 34 Stat. 
628, 629 (grantee to give completed lock and dam to the United States and 
to have use of water power for 99 years); Act of March 4, 1907, § 2, 34 Stat. 
1288 (grantee to have use of any government land for construction and 
maintenance of dam and to convey land to the United States for locks and 
approaches which it may construct); Act of March 3, 1909, § 8, 35 Stat. 815, 
819 (upon completion, dam to become property of the United States, and 
grantee to maintain works in accordance with 1906 General Dam Act); Act 
of February 27, 1911, § 1, 36 Stat. 933, 939, 940 (upon grantee's completion 
of dam partially constructed by the United States, dam to become property 
of the United States, and grantee to have use of water power for 50 years; 
provision made for a charge beginning in 1925). 

0 See, e. g., Act of June 28, 1902, 32 Stat. 408, 400 (Secretary of the Army 
to grant leases "to the highest responsible bidder," with rates, conditions, 
and periods of time as seem to him "expedient."); Act of March 2, 1907, 
I 1, 34 Stat. 1073, 1103 (authorizing the Secretary of the Army to permit 
a named company to construct a power station in connection with a federal 
dam, with no significant provisions excepting protection of navigation); 
Act of March 3, 1909, § 9, 35 Stat. 815, 819 (rates, conditions, and periods 
of time in leases to be such as seem "just, equitable, and expedient" to the 
Secretary of the Army, but for a "period not exceeding 20 years."); §12, 35 
Stat. 821 (authority for development of power "for direct use of the United 
States" or by lease through the Secretary of the Army "upon such terms 
and conditions as shall be best calculated in his judgment to insure the full 
development" of power, provided that "just and adequate compensation" 
be paid for the use and that the period not exceed "30 years."); Act of 
June 25, 1910, I 1, 36 Stat. 630, 659 (leases to provide "reasonable com
pensation" to the United States, with rates fixed to be "subject to revision 
by Congress"). 

41 Act of March 3, 1909, 113, 35 Stat. 815, 822. 
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to make possible the economical future development. of water 
power," the Se<ntary of the Army in 1912 was authorized under 
legislation effective today to provide, in the permanent parts 
of any authorized navigation dam, such works as may be 
desirable "for the future development. of its water power." .. 
And in 1913, continuing legisla.tiou. required that. reports on 
examinations and surveys of proposed navigation improve
ments include data concerning the development. and utiliza
tion of water power for industrial and commercial purposes. • 
Unlike its 1909 predecessor, this statute did not. confine con
sideration of such data merely to navigation relationships, 
extendin~ aLo:o "to their relation to the development. and regu.: 
lation of commerce." • 

Examination of the legislative developments of the 1900--1920 
period is enlightened by consideration of certain government 

"' reports and presidential veto messages which strongly empha
sized the power and multiple-purpose aspects of water-resource 
developments. Outstanding in this respect is the- 100J Pre
liminary Report. of the Inland Waterways U>mmission. • 
Pointing out the necessity for combined consideration of power, 
navigation, and other uses, this O>mmission asserted that water 
power is a permanent asset "which should be utilized for the 
benefit. of the people of the country." • Moreover, from facts 
ascertained in certain cases, it. found basis for the claim that 
"the value of the power would pay the costs of all engineering 
and other works required in such cases to control the streams 
for navigation and other uses." • But it cautioned that "ap
propriation of water power offers an unequalled opportunity 
for monopolistic control of industries," and that in certain 
circumstances it would entail, unless regulated, "monopolistic 
control of the daily life of our people in an unprecedented 
degree." • Taking cognizance of enumerated multiple uses, 

. 
• Ad: of J"uq 25.1912. 112. 37 Stat. 201, 233, 33 U. S.C. 600. 
• Ad: of lludl f. 1913. 13. 37 Stat. fm. 825. 33 U. S. C. 5-JS. 
•IL 
• Sen.. Doe. ND- 325. 60th CoDg., 1st sess. (~). 
-~ ... p. 22. 
•n;&.. 
•JbiL 
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the Commission recommended that future plans take account 
of all uses and benefits, and that federal agencies coo~ate 
with states and Ioc&l entities and individuals "with a view to 
an equitable distribution of costs a.iid benefits." 111 

.- i 
SimilarlY,· th~ 1909 Report of the Nation8.1 Co~tion 

Commission pointed out the need for development of power 
in coordination with other uses "to reduce the drain on other 
resources" and to aid in controlling streams for navigation and 
other uses. u Likewise, the 1910 Preliminazy Report of the 
National Waterways Commission, composed of 12 members of 
Congress, emphasized the need for consideration of multiple 
uses in planning navigation improvements, recominending 
"greatest care in the conservation of water power for the use 
of the people." 53 And its Final Report in 1912 noted the in
crease in practicability of flood-control reservoirs when a&'30Ci- •• 
a ted with the development of power and aid to navigation, and 
that reasonable charges should be assessed for grant of the 
"special privilege" for development of water power.M It also 
asserted that there can be no doubt "that the authority of 
Congress reaches to the remotest sources in the mountains of 
every navigable stream." 15 In that same year, a Senate sub
committee forcefully reported on the Government's "un
doubted" right to generate power at a navigation dam, and to 
"lease or sell such power on such terms and for such compen
sation as it may deem just." • 

• Itl. pp. 22-23.25. 
• Sen. Doc. No. 676. OOth Cong., 2d sess., voL J. p. 2i {1909). 
• See FINAL REPOBT or THE NATIONAL WATERWAYS Colll:liiSSIO!!r, Sen. Doc. 

No. 469, 62d Cong., 2d sess., A.pp. I. p. 85 (1912). This document contains 
an informative collection of federal water-power legislation· prior to 1912. 
I tl. App. VIII, pp. 323-4M. 

• Itl. pp. 27, 61. 
• ltl. p. 47. Strangely enough, the report elsewhere coneluded that there 

is no federal authority to engage in works intended primarily for fiood 
prevention or power development. Itl. p. 27. 

• Powa or THE FEDEIU.L GovEilNJIUIT Ova Tmc ~ A111D USB 

01' WAn:a Powwa, Sen. Doc. No. 246. 64th Cong.. 1st sess., pp. 17-18 (1916). 
See also 48 CoNo. RIIC. 11568-l.l.ali (1912). For other relevant reports of 
this period, see RuoBT 011 W.&TD Powa ~ JR THE UJ.Irl'ftD 
Suns. Commissioner of Corporations (1912); LnaT.&rio!'f or FEnD..u. Ooli
'IBOL or WATEB Powus_ Sen. Doe. No. 'l21 62d Cong., 2d sess.. (1912) ; 
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Equally important were the veto messages. Almost a half 
century ago, in vetoing a bill granting consent for private con
struction of a power dam at Muscle Shoals, President Theodore 
Roosevelt took the position that power should be developed at, 
and should aid in financing federal navigatiotl improvements, 
saying: u 

It does not seem right or just that this element of local 
value should be given away to private individuals of the 
vicinage, and at the same time the people of the whole 
community should be taxed for the local improvement. 

Concluding that the entire matter of granting privileges should 
he considered in a comprehensive way, he said they should be 
disposed of "after full competition in such a way as shall best 
conserve the public interests." President Roosevelt was even 
more explicit in stating his views in veto messages on the Rainy 
River and James River bills granting broad rights for nonfed
eral development.u Among other things. he noted that nat
ural resources should not be granted and held in an undeveloped 
condition; that a definite time limit should be fixed in grants, 
permitting the public to retain control; that charges for the 
privilege should be imposed; and that in approving plans, 
maximum development of navigation and power should be 
assured. Later, President Taft voiced similar considerations 
when he vetoed bills to permit private construction of power 
dams on the White and Coosa Rivers.• 

Not to be overlooked is the Waterways Commission, created 
by Congress in 1917.410 For the mere statement of its functions 
and duties signifies the broad importance of its assigned mis
sion to power and multiple-purpose projects: both federal and 

FI!:DEBAL 0oNTBOL o• WATER PoWEB (Papers submitted to Senate Committee 
on _Commerce), 62d Cong., 3d sess. (1913); Eu!Xmuc PoWEB DEVELOPl(EN'I 
m THK UNITm 8'1'.&'1'1!'.8. Sen; Doc. No. 316, 64th Cong.,lst sess. (1916). 

• 36 (loNG. RBc., 3071 (1903). 
• Sen. Doe. No. 438, 60th Cong., 1st sess. (1908} ; 42 CoNe. RD::. 4008, and 

H. Doc. No. 1350, 60th Cong .. 2d sess. (1909); 43 CoNG. REc.. 97s-980. 
• H. Doc. No. 899, 62d Cong., 2d sess. (1912) ; 48 CoNo. REC. 10318, and 

Sen. Doc. No. 949, 62d Cong., 2d sess. (1912); 48 CoNG. REc.. 11796. 
• Act of August S. 1917, 1 18. 40 Stat. 250, 269. For a more detailed dJ.s. 

eussion of this legislation, see infra, pp. 403-405. · 
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nonfederal. Congress authorized it to bring into "coordina
tion and cooperation the engineering, scientific, and construc
tive services, bureaus, boards, and commissions" 111 of the sev
eral executive departments and commissions created by Con
gress that relate to numerous specified aspects of water re
sources and related subjects, and to report to Congress a com
prehensive plan for development of the waterways and water 
resources of the United States.112 In so doing, the Commission 
was directed to give consideration to matters to be undertaken 
by the United States alone or in cooperation with states and 
local entities and individuals, with a view to "assigning" to 
each such portions as belong to their respective "jurisdictions, 
rights, and interests." 118 

But the efficacy of the foregoing approach was never tested. 
Despite its objectives, the Waterways Commission had very 
restricted powers, being nebulously "authorized" to bring into 
"coordination and cooperation" the various agencies. More
over, the possible success of the venture was qualified by an. 
appended requirement that nothing in the arrangement_ should · 
be construed to interfere with navigation improvements there
tofore or thereafter authorized or with legislative action on re
ports theretofore or thereafter submitted. Any attempt to 
evaluate this plan adopted during World War I would 
have to be entirely academic, since the seven members author
ized for the Commission were never appointed.64 And 
during the legislative history of the 1920 Federal Water 
Power Act, defeat greeted efforts to have the functions of the 
Waterways Commission transferred to the Federal Power Com
mission or preserved hut assigned to different personnel.• In
deed, the 1920 Act as passed included a provision expressly 
repealing the legislation creating the Waterways Commission.116 

An informative legislative history of the Federal Water 

•ra. 
•ra. For the exact language of the statute, see infra, pp. 403-405. 
•ra . 
.. SeP. 59 CoNa. REO. 1173-1176, 7773. 
•59 0oNG. REc. 1173-1176; U. pp.1585, 7770-7778; B. Rep. No.·910, 66th 

Cong., 2d seas., pp. 13-14 (1920). 
• Act of June 10, 1920, §29, 41 Stat. 1063, 1077. 

911611--61----19 



272 

Power Act would embrace many of the foregoing developments 
of the 1900-1920 period. Sharp were the conflicts among views 
as to the proper means for development of hydroelectric power 
in streams and on lands subject to the jurisdiction of Congress. 
During the period from 1913 to 1917, many power bills dealing 
with navigable waters and many dealing with public lands were 
actively and often heatedly debated in Congress without 
passage!' Shortly after the beginning of World War I, Presi
dent Wilson sought a coordination of executive and legislative 
attack on the problem, focusing attention in 1918 on the "Ad
ministration Bill" which combined both the land and water 
jurisdictional bases.88 Despite extensive consideration of this 
and related legislative proposals, the 65th Congress adjourned 
without adoption of any bill.89 But the 66th Congress finally 
enacted the Federal Water Power Act of 1920, which in many 
respects corresponds with the 1918 "Administration Bill." 70 

Elaborate attention would be required to measure the degree 
to which this Act represents a compromise between the zealous 
contentions of the early "conservationists" and those of their 
equally zealous opponents, each group having long persevered 
for general acceptance of its views. Suffice it for present pur
poses to say that beginning with this legislation we may best 
summarize existing law relating to both-nonfederal and federal 
development and operation. As we discuss these two main 
divisions, we shall continue simultaneously to treat the growth 
of the multiple-purpose· concept in relation to individual 
projects. 

Nonfederal Development and Operation 

As we have seen, Congress unti11920 generally gave direct 
legislative authorization on a project-by-project basis for non
federal development of power on streams under its jurisdic
tion. Restrictive conditions in grants were few and incon-

• See Kerwin, FEDERAL WATEB-PoWEB LEGISLATION, ch. IV (1926). 
•I d.. cb. V; H. R. 8716, 65th Cong., 2d sess. (1918). 
• Kerwin, op. cit., supra, n. 67, at p. 253. 
•]d.. pp. 261-263; Act of June 10, 1920, 41 Stat. 1063. .. 
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sistent. And many of the grants were perpetual in their 
terms. With rare exception, they included no provision for 
imposition of a charge for the privilege itself, or for disposition 
of properties. But with the uncertainty of a grantee's tenure 
and investment under grants subject to termination, private 
development had moved slowly. 

Seeking to remedy this situation, Congress in 1920 passed the 
Federal Water Power Act, regularizing and facilitating federal 
permission for nonfederal development through a licensing 
system. The Act's history reflects a legislative purpose to en
courage nonfederal development while safeguarding the pub
lic interest and making possible ultimate public ownership.n 
And as we shall see, the Act it...c:elf reserves a right to ultimate 
public ownership of licensed projects and also holds the door 
open to direct federal development by prohibiting the issuance 
of licen...c:es whenever the Federal Power Commission determines 
that development should be undertaken by the United States. 

The statute created the Federal Power Comm1~on, com
posed of the Secretaries of the Army, the Interior, and Agri
culture.n Federal development of power, it will be remem
bered, is a responsibility principally assigned to the Army 
Engineers, under the supervision of the Secretary of tlie Army, 
and to the Bureau of Reclamation, under the supervision of the 
Secretary of the Interior." These two Secretaries, therefore, 
had dual power responsibilities for a time. In 1930, Congress 
made the Commission an independent agency consisting of five 
members.n In 1935, the 1920 Act was made Part I of the 

11 Sen. Rep. No. 179, 65th Cong., 2d sess. (1917) ; H. Bep. No. 61, 66th Oong., 
1st sess., p. 3 (1919); Sen. Rep. No. liD, 66th Cong., 1st sess.. p. 3 {l.919). 
Senator ;Jones, Chairman of the Senate Committee on Collllllefte, ~ 
the proposed legislation which ultimately became the Federal Power .Act. 
said, "It will thus be seen that under the terms of the aet the Federal 
Gonmment has, through its rommission, the first right to develoiHm7 of the 
water powers under its jorisdietion. Should the Federal Government elect 
not to do so. then States and municipalities are acrorded a preferenee right to 
licenses on eYeD. terms OTer citizens. associations of citizens. or corpora
tions organized under the Jaws of the United States or aD7 of the States 
thereof.." 59 Colf&. REIC. 246 (1919). 
•tt. a Stat. 1063. 
• See .. JH'II. pp. 103, 100-110. 141. 147, 239-240.. 

. • Aet of ;rune 23, 1930, 11. 46 Stat. 797, see 16 U. S. C. 'nrL 
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Federal Power Act, which added provisions for the regulation 
of electric utilities engaged in interstate commerce, as well as 
procedural and administrative provisions for licenses and pub
lic utilities.75 

It may be noted preliminarily that the total estimated cost 
of all major projects under Federal Power Commission license 
is just under one billion dollars.78 Also, of the 282,698,-
214,000 kilowatt-hours total·1948 electric generation in the 
United States, 82,469,742,000 kilowatt-hours, or approxi
mately 30%, was generated at hydroelectric plants. Of this 
latter figure, nonfederal hydroelectric generation was 49,741,-
069,000 kilowatt-hours, or approximately 60%." 

INVESTIGATIONS AND SURVEYS.-Examination of the Commis
sion's broad investigative powers and duties will aid our later 
consideration of its many other responsibilities. · Thus, es
pecial significance attaches to its wide authority to make in
vestigations and collect data concerning the "utilization of the 
water resources in any region to be developed, the water-power 
industry and its relation to other industries and to interstate 
or foreign commerce, and concerning the location, capacity, 
development costs, and relation to markets of power sites." 78

· 

And also whether power from federal dams can be "advan
tageously used by the United States for its public purposes," 
and what is a fair value of such power.79 In such investiga
tions, it may cooperate with state and federal agencies.80 The 
data thus collected the Commission may make public in the 
form and manner "best adapted for public information and 
use." 81 

Furthermore, the Commission has extensive investigative 

'"Federal Power Act; Act of J'une 10,1920,41 Stat. 1063, amended by Act 
of August 26, 1935, 49 Stat. 838, as amended, 16 U. S. C. 791a-825r. 

,. TwENTY-NINTH ANNUAL REPoRT OF THlD FEDERAL POWER COMMISBIOB, p. 3 
(1949). 

"I'BoDUOTION OJ' El:.Ecmuc ENERGY AND CAPACITY OF GENEBATIKG Pl:.A.NTs, 
Federal Power Commission, S-70, 1948. 

'"14(a), 41 Stat. 1065, as amended, 16 U.S. C. 797(a) . 
.. ltl,. 
•t4(c), 41 Stat.1065, 16 U. 8. C. 797(c). 
•t4(d), 49 Stat. 840, 16 U. S. C. 797(d). Originally before amendment 

designated §4(d), 41 Stat. 1065. 



275 

power to secure information as a basis for recommending leg
islation.82 "So far as practicable," it must secure and keep 
current information regarding· the ownership, operation, 
management, and control of "all facilities" for generation, 
transmission, distribution, and sale of electric energy, however · 
produced. So also as to the "capacity and output of such 
facilities and the relationship between the two; the cost of 
generation, transmission, and distribution; the rates, charges, 
and contracts in respect of the sale of electric energy and its 
service to residential, rural, commercial, and industrial con
sumers by private and public agencies." Moreover, this duty. 
to secure and keep current information includes the relation of 
the foregoing facts to "the development of navigation, indus
try, commerce, and the national defense." 

MuLTIPLE UsEs AND CoMPREHENSIVE DEVELOPMENT.-The 

nature and scope of the Commission's authority with respect to . 
investigations and surveys indicate a legislative expectation 
that the functions delegated to the Commission would require 
its consideration of multiple uses of projects and comprehen
sive development.88 ·Moreover, preference among applicants 
for a license depends in part upon which has plans best adapted 
to develop, conserve, and utilize in the public interest the 
water resources of the region. &.I 

Other provisions leave no room for doubt as to the importance 
under the Act of multiple use and comprehensive development. 

For example, the project adopted must be such as in the 
judgment of the Commission will be: 811 · 

best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or bene
fit of interstate or foreign commerce, for the improve
ment and utilization of waterpower development, and 
for other beneficial public uses, including recreational 
purposes. 

•1 311, 49 Stat. 859, 16 U. S. C. 825j. 
• See mtra, pp. 276-28L 
.. See infra, pp. 281-282, 
•110(a), 41 Stat. 1068, as amended, 16 u.s. c. 803(a). 
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On the other hand, the Act may not be construed as affecting 
rights acquired under state laws relating to the "control, appro
priation, use, or distribution of water used in irrigation or for 
municipal or other uses, or any vested right acquired therein." • 
Otherwise, "the detailed provisions of the Act providing for 
the federal plan of regulation leave no room or need for con
flicting state controls." • 

A number of provisions assure special consideration of navi
gation interests. For example, no license may be issued affect
ing the navigable capacity of navigable waters without approval 
of plans by the Chief of Engineers and the Secretary of the 
Army.88 Without expense to the United States, a licensee may 
be required to construct locks, booms, sluices, or other struc
tures for navigation purposes.811 If such structures are not 
made part of the original construction, the licensee may be 
later required to convey to the United States such lands and 
right of passage, and to permit such control of pools as may be 
required for the United States to complete such navigation 
facilities.90 Also, the licensee may be required to furnish free 
power for operation of navigation facilities.91 If the Commis
sion finds that navigation needs require construction of naviga
tion structures which cannot, consistent with a reasonable in
vestment cost to the' licensee, be provided at its expense, the 
Commission may grant the license upon condition that the 
licensee install such structures "if the Government fails to 
make provision therefor" within a time fixed in the license.113 

The Commission must report the facts to Congress with recom
mendations concerning the participation of the United States 
in the cost.u 

11 § 27, 41 Stat. 1077, 16 U. S. C. 821. 
• First Iowa Hydro-Electric Cooperative v. Federal Power Commissioft, 

328 U. S. 152, 181 (1946) ; State of Iowa v. Federal Power Commission, 178 
F. 2d 421, 426-427 (C. A. 8, 1949), cerl. den., 339 U. S. 979 (1950); see 
§ 9(b), 41 Stat. 1068, 16 U.S. 0. 802. 

• § 4(e), 49 Stat. 840, 16 U. S. C. 797(e). Originally before amendment 
designated§ 4(d), 41 Stat. 1065 . 

. • § ll(a), 41 Stat. 1070, 16 U. S. C. 804(a). 
11 § 11 (b), 41 Stat.1070,16 U.S. C. 804 (b). 
• § ll(e), 41 Stat.1070, 16 U. S. C. 804(e). 
• § 12, 41 Stat. 1070, 16 U. S. C. 805. 
•Iii. 
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Furthermore, the licensee must construct and operate at its 
own expense such lights and signals as may be directed by the 
Secretary of the Army.94 Likewise, the operation of all project 
navigation facilities is subject to such rules as the Secretary of 
the Army may make "in the interest of navigation." 85 

• The 
licensee must maintain the project works in a condition of 
repair "adequate for the purposes of navigation" as well as for 
their efficient operation for power, and it must also make neces
sary renewals and replacements and establish and maintain 
adequate depreciation reserves for such purposes.18 Moreover, 
it must maintain and operate the works "so as not to impair 
navigation." 117 On the other hand, in any valuation of the 
property for rate making, there must be included the cost to 
the licensee of the construction of required "aids of naviga
tion." 18 Noteworthy also is the provision that a portion of 
the proceeds derived from annual charges be reserved as a 
"special fund" to be expended under the direction of the Secre
tary of the Army in the maintenance and operation of federal 
navigation structures, or in the construction, maintenance or 
operation of "headwater or other improvements of navigable 
waters." • 

Under other provisions, consideration of uses in addition to 
power and navigation is necessary. Provision is made for fish
ways and for consideration of the effect of proposed projects 
on fish and wildlife.100 Licenses must be so conditioned as to 
protect adequately and not interfere with the purposes of any 
reservation of the United States.101 Likewise, when the Com
mission deems a contemplated improvement "desirable and jus
tified in the public interest" for improving a waterway for the 
"use or benefit of interstate or foreign commerce," it shall in-

.. 118. 41 Stat. 1073, as amended, 16 U. S. C. 81.L 
•Jd.. 
•t10(c), 41 Stat. 1069, as amended, 16 U. B. C. 803(c) • 
.. ld. 

•120. 41 Stat. 1073, 16 U. S.C. 813. 
•111, 41 Stat.1072, as amended, 16 U.S. C. 810. 
- I 18. 41 Stat. 1073, as amended, 16 U. S. C. 81l; Act of August 14, 1946, 

I 2, 60 Stat. 1080, see 16 U. S. C. 662. 
•t4(e), 49 Stat. 8!0, as amended, 16 U.S. C. 797(e). Originally before 

amendment designated 14(d), 41 Stat.1065. 
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elude a finding to that effect in its records.102 Also, in emer
gency cases requiring protection of "navigation, life, health, 
or property" a licensee may make certain alterations in ap
proved plans.108 

In addition, we should mention here certain legislation de
signed to protect lands of the United States suitable for power 

· development against disposal or use for other purposes. To this 
end, Congress has enacted a number of statutes authorizing 
withdrawal of such lands.10

' The Federal Power Act itself 
withdraws lands included within any application for a pre
liminary permit or license.101 Furthermore, it authorizes the 
Commission to permit the release of power withdrawals or to 
permit nonpower uses of withdrawn lands, where it finds that 
their future power value will not be injured or destroyed, and 
to impose suitable restrictions on the interim nonpower use.108 

IssuANCE OF Ll:CENSES.-As amended in 1935, the Act makes 
unlawful the construction, operation, or maintenance of power 
dams or incidental works in navigable waters, or upon public 
lands or reservations, or the utilization of surplus water or 
power from any government dam, except as authorized by a 
license under the Act, or a pre-1920 permit.107 

Also, it requires the filing with the Commission of a decla
ration of intention to construct dams or other project works 
in waters other than "navigable waters, and over which Con
gress has jurisdiction under its authority to regulate com
merce." 108 If the Commission after investigation finds that the 
"interests of interstate or foreign commerce" would be affected 
by such construction, a license must be obtained.t08 

:uD ltl. 
• § 10(b), 41 Stat.1068, as amended,16 U.S. C. 803(b). 
201 See Act of February 15, 1901, 31 Stat. 790; Act of June 25, 1910, I 1, 

36 Stat. 847; Act of March 4, 1911, 36 Stat. 1235, 1253. Of these, the 1910 
statute is principally relied upon and is codified in 43 U. S. C. 141. 

• § 24, 41 Stat. 1075, as amended, 16 U. S.C. 818 (Supp. Ul). 
•u. 
- §23(b), 49 Stat. 846, 16 U.S. C. 817. Ct. the general prohibition of the 

1899 River and Harbor Act, discussed aupra, pp. 116-117. 
•1t1. 
•It~. 
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The Commission is authorized to issue licenses for the con
struction, operation, and maintenance of dams or other project 
works "necessary or convenient for the development and im
provement of navigation and for the development, tn.nsmis
sion, and utilization of power'' in stzeams over which Congress 
has commerce authority, or upon public lands and reserva-. 
tions.ut 

It may also issue licenses "for the purpose of utilizing the sur
plus water or water power" from a government dam. D1 Vol
untary transfers of licenses without Commission approval are 
prohibited. 1U 

"For the purpose" of en&bling an applicant for a license to 
secure certain project data and evidence of compliance with 
state law, as required by the Act, the Commission is author
ized to issue "preliminary permits." ua When issued, such a 
permit is nontransferable and is for "the sole purpose" of 
maintaining priority of application for such time as the Com
mission deems necessary, not exceeding three yeam. u.. 

In connection with the Commission's licensing authority, it 
should be observed that it is also empowered to order an inves
tigation of any occupancy of, or evidenced intention to occupy 
public lands, reservations, or waters under the commerce au
thority of Congress, "for the purpose of developing electric 
power." w; Thereupon, it may issue such order as it finds "ap
propriate, expedient, and in the public interest to conserve 
and utilize the navigation and water-power resources of the 
region." :ua Exercising this authority, the Commission may 

•14(e), 49 Stat. 840, 16 U. S. C. 797(e). Origi.oalq before amendment 
designated 14(d), 41 Stat.1065.. See also Act of March 3.1921,41 Stat. 1353 
repealing so much of the 1920 l'ederal Water Power Act as authorized 
licenai.Dg specl1led uses .of .. existing natioual parks and natioual monuments. .. 

•r~.o 

•1 S. 41 Stat. 1068, 16 U. S. C. 80L 
111 1 4(f), 49 Stat. 841, 18 U.S. C. 'l97(f). Origi.oalq before amendment 

designated 14(e), 41 Stat. 1066. 
111 1 5. 41 Stat. 1067, as amended. 16 U. S. C. 'l98.. 
•lf(g), 49 Stat. 841,16 U.S. C. 'l97(g). 
•r~.o 
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require licensing of a project constructed in navigable waters 
before enactment of the statute.n" 

In issuing a license for a "minor part" of a complete project, 
undefined in the Act, or for a complete project of not. more 
than 100 horsepower installed capacity, the Commission has 
discretion to waive the conditions required by the Act, except 
the license period of 50 years. ua 

Specific provisions protect permits and grants obtained prior 
to the Act's passage.u.e Moreover, as already noted, Congress 

· stipulated that the Act shall not be construed as interfering 
with certain state laws relating to water.uo 

Under the Act, provision is made for a mandatory preference 
which is especially important in any contest between plans for 
nonfedera.l development and plans for federal. development.= 
For if in the judgment of the Commission the "development of 
any water resources for public purposes" should be undertaken 
by the United States, it is directed not to approve any applica
tion for "any project affecting such development." 121 In such 
case, it must prepare certain data and submit its findings to 
Congress with recommendations concerning the proposed de
velopment.12S While the Commission has joined the Army 
Engineers in certain recommendations relating to federal. navi
gation and flood-control projects,IH no record has been found 
of Commission action taken directly pursuant to the foregoing 
requirements.= With the widening of federal. interest under 

... Pen118!1lvania Water cl Power Co. v. Federal Power Commission, 123 F. 
2d 155, 163 (1941}, cert. den., 315 U.S. 806 (1942) • 

... §10(i), 41 Stat. 1070, as amended, 16 U.S. C. 803(i). This authority 
does not extend to annual charges for use of lands within Indian reservations. 

lB See IIUprtJ. pp. 262--267 • 
.. §27, 41 Stat. 1071, 16 U. S. C. 821; Firsl Iowa Hydro-Ekctric Co-

operatire v. Fetleral Power Commission, 328 U.S. 152, 170 (1946) • 
... Recent examples of such a contest will be discussed infra, pp. 439-442. 
111 §7, 41 Stat. 1067, as amended, 16 U. S. C. 800. 
DIJtJ. 
-See BUpra. n.162, p.103, and p.141. 
-But present:Jy pending for Commission action are exceptions filed to a 

decision by a Presiding Examiner on December 19, 1949, ordering tbat an 
application for nonfederal development of the International Rapids Section 
of the St. Lawrence River be not approved, and that the matter be submitted 
to Con,.aress with a recommendation for federal development. Be T116 
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legislation for navigation, flood-control and reclamation under
takings, the duty of the Commission correspondingly increases 
in importance. Yet the relevance of this duty to a definition 
of the respective spheres of federal and nonfederal pow~r de
velopment is limited by the fact that it is merely a part of the 
Commission's adiD.inistration of the licensing provisions of the 
Act, a purpose of which was the encouragement of nonfederal 
development, as already noted.121 

If the Commission finds that any government dam may be 
"advantageously used by the United States for public purposes 
in addition to navigation, no license therefor" may be issued 
until two years after it reports the relevant facts to Congress.127 

Here again, no record has been found of Commission action 
taken pursuant to this requirement. In this connection, it will 
be remembered that the Commission is specifically authorized 
to collect data showing whether power from "Government dams 
can be used advantageously by the United States for its public 
purposes," and what is the fair value of such power.128 

PREFERENCES.-In issuing preliminary permits or licenses, the 
Commission must give preference to applications by states and 
"municipalities," defined by the Act to include cities, counties, 
irrigation districts, drainage districts, or other political sub
divisions or agencies of a state competent under the laws 

Power Authority of the State of New York, Project No. 2000, 15 F. R. 946 
(1950). In the case of the Clark Hill project on the Savannah River, the 
Commission in 1928 granted a license for nonfederal development, which was 1 

surrendered with Commission consent in 1932. In 1939, the Commission 
directed a letter to the President recommending early federal construction 
of the project. Subsequently and after congressional authorization of fed
eral construction and appropriation of funds, the Commission dismissed an 
application for nonfederal development, an action affirmed on judicial review. 
Savannah River Electric Co. v. Federal Power Commission, 164 F. 2d 408 
(c. A. 4, 1947). See also Re White River Power Co., 6 F. P. C. 734 (1947) • 

... See aupra, p. 273. 
•1 4(e), 49 Stat. 840, 1q U. S. 0. 797(e). Originally before amendment 

designated I 4(d), 41 Stat 1065. This provision does not apply to dams 
constructed prior to June 10, 1920. A "Government dam" means a dam or 
other work constructed or owned by the United States for government pur
poses with or without contribution from others. § 3, 41 Stat. 1063, as 
amended, 16 U.S. 0. 796(10) • 

.. See aupra, p. 274. 
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thereof to carry on the business of developing, transmitting, 
utilizing, or ~buting power.18 But such preference applies 
only if the plans submitted are deemed by the CommiS<!.ion 
equally well adapted to "conserve and utilize in the public 
interest the water resources of the region," or may be made 
equally well adapted within a reasonable time fixed by the 
Commission. :a. As between other applicants, the Commis
sion "may" give preference to an applicant with plans best 
adapted to "develop, conserve, and utilize in the public inter
est the water resources of the region." Ul 

TERM o:r LICENsE.-The Act provides that licenses shall be 
issued for a period "not exceeding 50 years." 131 Exception to 
this requirement is not permitted even in the case of "minor 
pari" licenses, or those for a complete project of not more than 
100 horsepower installed capacity, with respect to which the 
Commission is authorized to waive certain other requirements. ua 

Time-limit provisions are stipulated respecting the com
mencement and completion of construction.UI So also as to 
termination of a license on failure to commence construction 
withln the prescribed time, and as to revocation where con
strnction is begun but not completed within the prescribed 
time.u. In addition, provision is made for approval of power 
contracts extending beyond the termination date of the license, 
"whenever the public interest requires or justifies'' such 
action.u. 

Although Con~ exp:ressly reserved the right to alter the 
Act, it stipulated that no such alteration shall affect licenses 
theretofore ~ed under the Act, or a licensee's rights there
under.DT But expressly reserved is the right of the United 
States or of any state or municipality to take over a licensed 
-~ 'l. 41 Stat. 1067. as amended, 16 U. S. C. ~; I 3, 41· Stat. 1063, as 

ameuded.16 U.S. C. '196('1). 
-IL . 
•u ' 
-~ G. 41 Stat. 1067. as amended. 16 U. S. C. '199. 
-110(1). 41 Stat.1070. as emended, 16 U. S.C. &a'l(i). 
-I 13, 41 Stat. 10'11. 16 U. S. C. 80G. 
- IL. and I 26.41 Btat.1076. 11 U. S. C. 820. 
-~ 22. 41 Stat. 1074, 16 u. s. c. 815. 
• I 28. 41 Stat. 10'1'1. 11 u. s. c. ~ 
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project at any time by condemnation proceedings upon pay
ment of just compensation.188 In this connectio!l, it may be 
noted that the Act specifies certain circumstances in which a 
licensee may exercise the right of eminent domain.1118 

: . 
J 

IMPOSITION OF CHARGEs.-In the case of projects on streams 
under the commerce authority of Congress, the Act makes no 
provision for imposition of a charge for the license privilege, 
as such, except for nonfederal power plants at government 
dams. This, it will be remembered, was one of the most con
troversial issues of the 1900-1920 period. 

The Act does require, however, that the licensee pay rear 
sonable annual charges for reimbursing the United States for 
the costs of administering the licensing provisions, and for 
recompensing it for the occupancy of its lands or other prop
erty.140 Also, annual charges must include an amount for 
expropriation to the Government of "excessive profits" until 
the respective states make provision for preventing excessive 
profits or for expropriation thereof to themselves, or until 
the period of amortization is reached.141 In fixing annual 
charges, the Commission must seek to avoid increasing the 
price to the consumers of power by such charges.142 Special 
provisions are included for the fixing of charges in the case of 
use of government dams or Indian triballands.1411 

State and municipal licensees are granted an exemption from 
payment of annual charges if the power "is sold to the public -

• 114.41 Stat. 1071, as amended, 16 U.S. C. 807. 
•a 21, 41 Stat. 1074, 16 U. S. C. 814. 
.. l10(e), 41 Stat. 1069, as amended, 16 U.S. C. 803(e). For the form-

ulae employed by the Commission, see 18 C. F. R. 11.20, 11.21. 
,..Itl • 
.. 14. 

.. Itl. A Commission regulation stipulates that, with certain exceptions, 
charges in the case of government dams "will be based upon the estimated 
value for power purposes of the properties and privileges." 18 C. F. R.11.22. 
However, its published "Opinions do not give the method followed in all de
tails 1n arriving at the actual charge. See, e. g., licenses for the London 
and Marmet power plants on the Kanawha River, West Virginia, Project 
No. 1175, FOUBTEENTB ANNUAL REPoRT OP THE FEIIEBAL POWER CoKKISSION 
p. 147 (1935). • 
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without profit" or is used for state or municipal purposes.1 .. 

The Commission has been sustained in its practice of refusing 
such exemptions to state and municipal licensees whose account 
records disclose a balance of receipts over costs for the period.1

" 

Such licensees are also granted an exemption from the payment 
of annual charges for projects "primarily designed to provide 
or improve navigation." 1411 No record has been found of ex
emptions granted on this ground. 

. Notwithstanding the foregoing provisions, the Act requires 
that in no case may a license be issued free of charge for the 
development or utilization of power created by any federal 
dam.lfi 

In addition to the foregoing requirements, the Act provides 
for payment by licensees for benefits received from construc
tion work of other licensees, permittees, or the United States, 
such as headwater improvements.148 Also, provision is made 
for payments by owners of unlicensed projects for benefits 
which they receive from work of licensees, permittees, or the 
United States.1411 

· PRoCEEDS FRoM CHARGES.-Proceeds from charges imposed 
to reimburse the United States for the cost of administering the · 
license provisions are paid into the Treasury and credited to 
miscella.neous receipts. Also, proceeds from Indian reserva
tions are placed to the credit of the Indians of such reserva
tions.160 

Other proceeds from charges are paid into the Treasury sub
ject to the following distribution: (a) 12%% to Treasury and 
credited to miscellaneous receipts; (b) 50% of charges for use of 

... ItJ. This provision does not apply where tbe project occupies tribal 
lands within an Indian reservation, or is located at a government dam. See 
also 18 C • .F. B. 11.24. 

.. Cett.tral Nebraskfl Public PO'!Der cl If'T'igatiOA Di81. v. Federal Power 
Commisriots. 160 .F. 2d 782, 783 (C. A. 8, 1947), cerl. den., 332 U. S. 765 
(1947). . 

.. § 10(e), 41 Stat. 1069, as amended, 16 U. S. C. 803(e). See also 18 
C. F. B. 11.24. • 

.. Ill. 
• § 10(f),41 Stat.1070, as amended, 16 U.S. C. 803(f). 
MJtJ. 
•111, 41 Stat. 1072, as amended,16 U. S. C. 810 • 

• 
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public lands and national forests, to the Reclamation Fund; 151 

(c) 3'7lh% of charges for use of public lands and national 
forests to the state in which such lands are located; and (d) 
50% of charges from all other licenses, to a "special fund" for 
expenditure under the direction of the Secretary of the Army -
in the maintenance and operation of federal navigation struc
tures or "in the construction, maintenance, or operation of 
headwater or other improvements of navigable waters." 152 It 
is apparent that this distribution provision involves some 
mathematical confusion.163 

RATES AND SERVICEs.-Part I of the Act provides for regula
tion of services and securities of public-service licensees in some 
circumstances by states, and in others by the Commission.lM 
Provisions are likewise included in Part I for regulation of both 
intrastate and interstate rates, it being stipulated that the 
latter must be just, reasonable, and nondiscriminatory.155 

The interstate rate standard thus provided is in almost iden
tical words the same as that to be applied under the 1935 
provisions of Part II in fixing the interstate wholesale rate 
of an interstate electric "public utility," as defined in that 
Part, except as we mention below.156 A licensee coming 
within the definition of a "public utility" is not exempted from 
regulation under Part II.151 The Supreme Court has con
strued a rate standard substantially identical with the one 
involved here to free regulatory commissions from adherence 
to any particular formula in rate regulation.156 The rate pro
visions of Part II are applicable only to interstate wholesale 
rates, while the interstate rate provisions of Part I are not 
limited to wholesale rates. The sole rate-base difference be-

m See &upra, pp. 198-202. 
.. § 17,41 Stat.1072, as amended,16 U.S. C. 810 • 
.. In this connection, see 1 Comp. Gen. 49 (1921). 
,.. § 19, 41 Stat. 1073, 16 U. S.C. 812; § 20, 41 Stat. 1073, 16 U. S. C. 813. -
... I d..; infra, p. 288. See Bate Harbor Water Power Corp. v. Federal Power 

Commi88ion, 179 F. 2d 179 (C. A. 3, 1949), cert. den., 339 U. S. 957 (1950). 
,..179 F. 2d 186--187. . 
~~'~179 F. 2d 184--185 • 
.. .fl'eaeral Power Commi&&ion v. Hope Natural Gas Co., 320 U. S. 591, 602 

(1944). 
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tween the provisions of Parts I and II is that those of Part I 
restrict the rate base to an amount not in excess of "net invest
ment" or "fair value," whichever is the lower.- "Net in
vestment" in a project is defined as the "actual legitimate 
original cost," less certain deductions.180 No such limitation 
appears in the rate provisions of Part II. 

It should also be noted that the Act prohibits agreements 
and arrangements to limit the output of electrical energy, to 
restrain trade, or to fix, maintain, or increase prices therefor.m 

DisPOSITION OF P'RoJECTS.-During the 1900-1920 period, 
there were vigorous arguments over proposals as to the dispo
sition of nonfederal works constructed under federal authoriza
tion. A number of earlier special grants, it will be remembered, 
provided for transfer of the works to the United States upon 
completion.162 The 1920 Act provides for a maximum license 
period of 50 years, and then for an option under which the 
United States may, at the end of that period, take over and 
operate the licensed project at an acquisition price limited to 
"fair value" or "net investment," whichever is lower.188 To 
enable the Commission to determine the net investment in a 
licensed project, it is authorized to require detailed cost state
ments by the licensee and to have access to its records.1

M 

If the United States does not take over the project at the 
end of the license period, the Commission may, subject to 
provisions of law and regulations then existing, issue a new 
license to the original licensee, or to a new licensee.165 Absent 
a take-over, a license to a new licensee, or a license "upon 
reasonable terms" to the original licensee--the Commission 
"shall" issue from year to year an annual license to the "then 

• § 20, 41 Stat. 1073, 16 U. S. C. 813 ; § 14, 41 Stat. 1071, as amended, 16 
U. S.C. 807. 

• § 3, 41 Stat. 1063, as amended, 16 U. S. C. 796(13). See also 179 F. 2d 
187, 193-194.. 

.., § 10(h), 41 Stat.1070, as amended, 16 U.S. C. 803(h). 
• See BVfWIJ, D. 41, pp. 266-267. 
• § 14, 41 Stat. 1071, 16 U. S •. C. 807; § 6, 41 Stat. 1067, 16 U. S. C. 799 . 
.. § 4(b), 49 Stat. 839, 16 U.S. C. 797(b). Originally before amendment 

designated §4(a), 41 Stat.1065. See also §10(d), 41 Stat.1068, as amended, 
16 U. S. C. 803 (d), concerning amortization reserves. 

-sw, 41 stat. 1072, 16 u. s. c. 808. 



287 

licensee" under the terms and conditions of the original 
license.181 

. 

Furthermore, when in the opinion of the President the safety 
of the United States demands it, temporary possession; of a 
project may be taken "for the purpose of manufacturing 
nitrates, explosives, or munitions of war, or for any other 
purpose involving the safety of the United States.11187 In 
so doing, the United States must pay "just and fair compensa
tion" as fixed by the Commission under a prescribed formula.168 

REGULATION OF INTERSTATE UTILITIES.-As already stated, 
Congress in 1935 made the 1920 legislation Part I of the Federal 
Power Act and added provisions for the regulation of inter
state electric utilities, as well as procedural and administrative 
provisions for licensees and public utilities.1811 

Especially relevant to our survey is the 1935 inclusion of a 
direction to the Commission to divide the country into regional 
districts for "voluntary" interconnection and coordination of 
electric facilities: 170 

For the purpose of assuring an abundant supply ·of 
electric energy throughout the United States with the 
greatest possible economy and with regard to the proper 
utilization and conservation of natural resources • • •. 

Within and between such districts, it is the "duty of the Com
mission to promote and encourage such interconnection and 
coordination." The Commission has not yet established such 
districts.m · 

With respect to a "public utility'' as defined in the 1935 
Act,112 the Commission may order interconnections under cer
tain circumstances.178 But it may not compel the enlargement 
of generating facilities for such purposes, nor impair the public 

,. Itl. 

,.. 116, 41 Stat. 1072, 16 U. S. C. 809. 
•Itt. 
,. See ~pra, pp. 273-274. 
1"1202(a), 49 Stat. 848,16 U.S. C. 824a(a). 
111 

For a Commission order tentatively dividing the conntry into power 
districts and power regions, see 1 F. R. 562 (1936). 

1'"§201(e), 49 Stat. 848,16 U.S. C. 824. 
1"§202(b), 49 Stat. 848,16 U.S. C. 824a(b). 

911611--61----20 
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utility's ability to render adequate service to its customers.1'• 

Also included are requirements . for temporary emergency 
interconnection of facilities.l'lli 

Moreover, the provisions added in 1935 extend a number of 
other regulatory requirements to electric companies coming 
within the Act's definition of a "public utility." These include 
such matters as regulation of rates/'8 issuance of securities and 
assumption of liabilities,177 furnishing of adequate service,118 

ascertainment of cost of property,178 and cooperation with 
states.180 

Certain of the procedural and administrative provisions also 
should be mentioned. For example, authority is conferred 
upon the Commission whereby it has established its Uniform 
System of Accounts Prescribed for Licensees and Public Utili
ties.181 Likewise, it is authorized to fix proper and adequate 
rates of depreciation of the several classes of property of li
censees and public utilities.1112 In specified circumstances, the 
Act prohibits officials from dealing in securities and makes 
interlocking directorates unlawful.181 

In considering both nonfederal and federal development 
of power, significance attaches to another provision of the 1935 
legislation. All agencies of the United States engaged in the 
generation and sale of electric energy for ultimate distribution 
to the public, as to facilities used and energy sold, are required 
to comply with the accounting provisions and regulations issued 

1"Iil. 
111 § 202(c), (d), 49 Stat. 849,16 U.S. C. 824a(c), (d)." 
•• § 205, 49 Stat. 851, 16 U. S. C. 824d, and § 206, 49 Stat. 852, 16 U. S. C. 

824e. 
m § 204, 49 Stat. 850, 16 U. S. C. 824c. 
•• § 207, 49 Stat. 853, 16 U. S. C. 824f • 
.,. § 208, 49 Stat. 853,16 U.S. C. 824g. 
,.. § 209, 49 Stat. 853, 16 U. S. C. 824h. 
m§ 301(a), 49 Stat. 854,16 U.S. C. 825; § 304(a), 49 Stat. 855,16 U.S. C. 

825c(a); § 309,49 Stat. 858,16 U.S. C. 825h; § 3, 41 Stat. 1063, as amended, 
16 U.S. C. 796(13); § 4(b), 49 Stat. 838, 16 U.S. C. 797(b). Originally be
fore amendment designated § 4(a), 41 Stat. 1065. See also § 208, 49 Stat. 
853, 16 U.S. C. 824g; § 302, 49 Stat. 855, 16 U. S.C. 825a. For the uniform 
system, see 18 C. F. R.101.{)()-1 et seq. 

111 § 302(a), 49 Stat. 855,16 U.S. C. 825(a). 
111 § 305,49 Stat. 856,16 U.S. C. 825(d). 
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thereunder, including the uniform system.18
' But this obliga

tion applies only "so far as may be practicable." 186 

RURAL ELECTRIFICATION ADMINISTRATION.-ln 1936, Con

gress established this agency to make loans for rural electrifica-: 
tion.186 Under the general direction and supervision of the 
Secretary of Agriculture, the Administrator is empowered to 
make loans: 187 

for the purpose of financing the construction and opera
tion of generating plants, electric transmission and dis
tribution lines or systems for the furnishing of electric 
energy to persons in rural areas who are not receiving 
central station service * * *. 

"Rural area" is defined as "any area of the United States not 
included within the boundaries of any city, village, or borough 
having a population in excess of fifteen hundred inhabitants, 
and such term shall be deemed to include both the farm and the 
nonfarm population thereof." 188 

Loans may be made to persons, corporations, public bodies, 
and cooperatives, but preference must be given to "States, Ter
ritories, and subdivisions and agencies thereof, municipalities, 
peoples utility districts, and cooperative, nonp~ofit, or limited 
dividend associations." 189 Loans are made at an interest rate 
of 2% with a maximum amortization period of 35 years.190 

Loans have been made under this legislation for construction 
of hydroelectric plants, some of them licensed under the Fed-. 
eral Power Act.191 

... § 303,49 Stat. 855,16 U.S. C. 825(b) • 

... ld .. 
180 Act of May 20, 1936, 49 Stat. 1363, 7 U. S.C. 901 et &eq. Authorizations 

for loans by REA amounted to $1,830,318,858 as of June 30, 1949. Cus
tomers connected as of that date totaled 2,778,180. H. Rep. 2908, 81st 
Cong., 2d sese., p. 4 (1950). 

'"'Act of May 20, 1936, § 4, 49 Stat 1363, 1365, as amended, 7 U. S. C. 904 
(Supp. III). 

•• §13, 49 Stat. 1367, 7 U. S. C. 913. 
,. § 4, 49 Stat. 1365, as amended, 7 U. S. C. 904 (Supp, III). 
• Act of September 21, 1944, §§ 502 (b), 503, 58 Stat. 734, 739, 740, see 7 

u. s. c. 904, 905. 
111 See, e. fl., Re Dair11Zatt4 Power Cooperati1Je, Flambeau River Project, 

Wi8con,in, Project No. 1960. See also H. Rep. No. 2908, 81st Cong., 2d 
sess., p. 26 ( 1950). 
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Federal Development and Operation 

As the desirability of increased conservation and utilization 
of water resources and the necessity for greater flood protection 
have become more generally recognized, Congress has extended 
legislative authorizations toward more and larger power plants, 
and toward comprehensive development under river-basin 
plans.· Moreover, the Supreme Court has sustained federal de
velopment of power as desirable for utilizing water resources 
in development for other purposes such as navigation and 
flood control.1112 And when Congress authorized construction 
of a steam-electric plant to assist in the operation of TV A 
hydroelectric plants, it was stated by the House Committee first 
reporting the item to be justified "if the Government is to 
make full utilization of the natural resources and of its invest
ment in that area." 191 

Of a total of 82,469,742,000 kilowatt-hours hydroelectric 
generation in the United States during 1948, the output of 
federal hydroelectric plants amounted to 32,728,673,000 kilo
watt-hours, or approximately 40%.196 

Pertinent provisions of law relevant to federal development 
fall logically into three groups. Here again, power and multiple 
use generally go hand-in-hand. First, we shall consider those 
concerning federal development of power and multiple use, and 
next those concerning the marketing of power. Finally, we 
shall consider those special enactments relating to specific proj
ects or prescribed areas. 

MUIJI'IPLJ!}-USE P!wJECl'S AND FEDERAL DEVELOPMENT OF 

Powm ......... In general legislation concerning multiple-use proj
ects and federal development of power, Congress has relied 
largely upon the Army Engineers, the Department of the In
terior, and the Federal Power Commission. Since we have 

,.. United 8tatea v. Chandler-Dunbar Co., 229 U. S. 53, 73 (1913) ; Aah
toander v. Tennel8ee YaZley Authority, 297 U. S. 288, 334-&5 (1936). 
•a. Rep. No.111, Slst Cong., 1st sess., p. 6 (1949); Act of May 24, 1949, 

1 1. 63 Stat. 76, 80. See also ANNUAL REPoRT OJ" TBB TElfNESSEJ: VALLEY 
AUTHORITY, p. 52 (1949). 

uo PBoDUCTIOR OJ' EIJixJTJu:C ENEBOY AND CAPACITY OJ' GENEBATING P!..urTS, 

Federal Power Commission, 8-70 (1948). 
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already touched upon most of the laws relevant here, we need 
only recapitulare.1111 

In connection with navigation improvements, a number of 
laws contemplare or provide for federal development of power. 
Congress in 1912 delegared discretionary authority to the Sec.;. 
retary of the Army to include in the permanent parts of navi
gation dams such foundations, sluices, and other works as may 
be desirable for the future development of water power.... And 
since 1913, the Army Engineers have been continuously re
quired to include in examination and survey reports, informa
tion regarding the development and utilization of water power 
for industrial and commercial purposes.ur Also important are 
the comprehensive "308 Reports" embracing plans on streams 
throughout the country for navigation improvement in combi
nation with "development of the porentia.I warer power," con
trol of floods, and the needs of irrigation.... Moreover, with 
respect to dams authorized in River and Harbor Acts since 1945, 
with one possible exception, Congress has direcred the installa,.. 
tion of penstocks and other facilities adaptable to future use 
for development of power, when approved by the Secretary of 
the Army upon recommendation of the Chief of Engineers and 
the Federal Power Commission .... 

The situation is much the same in the case of flood-control 
projects, since the foregoing 1912 and 1913 requirements apply 
here also. In addition, under 1917 legislation, examinations 

-See 311pnJ, pp. 103, 141, 239-240, 274-28L 
-See"""'· p. 141. 
• See avpra, p. 93. 
• See npra, pp. 92-93.. 
-Act of March 2, 19f5, I 2, 59 Stat. 10, 11; Act of J"t117 24,. 1946, I 1, 60 

Stat. 634. This provision was omitted from the 1948 River and Harbor Act, 
but that Act did not authorize any dams. Act of J"nne 30, 1948. title I, 62 
Stat. 1171. And although the provision itself is omitted from the 1.950 River 
and Harbor Act, it seems clear that it applies to dams authorized therein. 
Act of MaJ17,1950, title I, M Stat. 163. For the provision, as included iD 
I 204 of the 1950 Flood Control Act, directs the installation of peDstocks iD 
dams .. authorized in this Aet. • The 1950 River and Harbor Act is title I 
of the Act of Ma:r 17, 1950, of which the 1950 Flood OontrolAct is title D. 

Moreover, the word .. Act" was deliberately substituted for "title.. • As 
passed by the House. the provision read "'in this title.'" The Senate Com
mittee on Publie Works changed this to read, "'in this A.ct. • The Conferees 
eoneurred. H. Rep. No. 1968, Slst Ooog... 2d aess., p. 17 (1950). 
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and surveys must include data relating to the possible econom
ical development and utilization of power and other properly 
related uses.200 Furthermore, we have already noted the up
surge of federal interest in flood control and the national devel
opmental program growing since 1936. So far as federal power 
development is concerned, it is therefore important to note that 
in authorizing flood-control projects since 1938, Congress has 
provided for the installation of penstocks and other facilities, 
just as in the 1945 and 1946 River and Harbor Acts.1101 

In legislating for reclamation projects in the West, Congress 
has made provision for development of power in addition to 
the control of water for other purposes and uses. The develop
ment of power at irrigation projects was expressly recognized 
in a 1906 supplement.- Similarly, the 1939 Reclamation 
Project Act contemplates that surveys and' studies of pro
spective reclamation projects will take into account the possible 
development of power and other project uses, including munici
pal. water supply, flood control, and navigation.203 Such is 
the character of those surveys and studies as to require con
sideration of both existing and potential developments on the 
stream from which any proposed project will draw its supply. 
This in turn necessitates basin-wide surveys and basin-wide 
planning .. 

In addition, it has already been indicated that the Federal 
Power Act authorizes the Federal Power Commission to carry 
on continuing surveys of waterpower potentialities in river 
basins throughout the United States.204 The scope of that 
authority measures the importance of that function to federal 
as well as nonfederal development. For such authority com
prehends investigation of the possibilities of utilizing water re
sources, the relation of waterpower development to other 
electric-power generation and transmission, the electric-power 
requirements of economic regions, power-load variations and 

-See BUpra, pp.lM-135. 
• See supra, p. 14L 
• Act of AprU 16,1906, § 5, 34 Stat.l16, 117, as amended, 43 U.S. C. 522. 
• Act of August 4.1939, § 9(a), 53 Stat.1187,1193, 43 U. S.C. 485h(a). 
• See IIUpr"IJ, pp. 274-275. 
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sources of supply, and existing and possible interconnections 
between power plants and power systems, both publio and 
private.205 

Also, in federal development as in nonfederal develop:m,ent, 
existing law makes specific provision for consideration of'fish 
and wildlife resources.2118 

MARKETING oF FEDERAL PowER.-At the outset, it should be 
borne in mind that federal power-marketing operations are 
confined almost entirely•to the wholesaling of power.2117 Ac
count must be taken of this fact in the following examination 
of legislation concerning power-market surveys, rates, trans
mission lines, preferences, and marketing agencies. 

Power-Market Surveys.-As already noted, the Federal 
Power Commission makes continuing surveys and technical 
studies of market areas within economic transmission distance 
of proposed hydroelectric plants to determine their usable ca
pacity, possible rate of development, and type of load for which 
they are suitable.208 These studies are made not only in con.., 
nection with proposed federal power developments but are also 
conducted as a part of the Commission's studies of the electric 
industry generally, including analysis of power markets, trans
mission networks, interconnections, and related matters under 
Part II of the Federal Power Act.209 As a part of their power-

... Noteworthy in this connection is a 1934 preliminary report transmitted 
to Congress by President Franklin Roosevelt, concerning a comprehensive 
plan for the improvement and development of rivers of the United States -
and contemplating legislation providing for flood control, navigation, irriga
tion, and development of hydroelectric power. DEVELOPMENT o:r THE RIVEBS 
OF THE UNITED STATES, H. Doc. No. 395, 73d Cong., 2d sess., p. 54 (1934). 
See also a discussion of multiple uses in REPORT o:r THE NATIONAL REsoUBCES 
BoARD, pp. 263-265 (1934) • 

.,. See infra, pp. 327-330 • 

... In the case of TVA, however, the Board has "power to construct trans.. 
mission lines to farms and small villages that are not otherwise supplied 
with electricity at reasonable rates." Act of May 18, 1933, § 10, 48 Stat. 58, 
64, as amended, 16 U. S. C. 8311 • 

... See, e. g., MissoURI BASIN PoWER MARKEl" STUDY, NOVEMBEB 1947; PoWER 
MARKET SURVEY, NEW ENGLAND, AUGUST 1949; POWER MARKET SURVEY, 
SoUTHWESTERN REGioN, JUNE 1950, Federal Power Commission. 

-r4. 
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marketing activities, studies of power needs and resources are 
also conducted by the Bureau of Reclamation, Bonneville 
Power Administration, Southwestern Power- Administration, 
Southeastern Power Administration, and Tennessee Valley 
Authority, each for its particulal' region.••• In addition, the 
National Security Resources Board has conducted power 
surveys.zn 

Rates.-By a 1944 statute, it is required that surplus 
power and energy generated at reservoir projects under the 
control of the Secretary of the Army be turned over to the 
Secretary of the Interior for marketing. :m Such power must 
be marketed so "as to encourage the most widespread use 
thereof at the lowest possible rates to consumers consistent 
with sound business principles." While Congress has notre
quired that costs allocated to flood control and navigation be 
reimbursable, it has required that power-rate schedules be 
drawn "having regard to the recovery • • • of the cost 
of producing and transmitting such electric energy, including 
the amortization of the capital investment allocated to power 
over a reasonable period of years." It should also be noted 
that costs incurred in preparing definite planning reports, called 
Definite Project Reports, for authorized flood-control and navi
gation projects are included in the cost of such projects, &1-

-Bureau of Reclamatioo (see, e. fl., POWli:B M..&.BKE'r SUBVET, CoLouDo 
Rrna Sroa&GB I'Bonlcr, Bureau of Recl.amatioo. February 1949, revised 
1.950); Booneville Power Administratioo (Department of the Interior 
Order No. 2115, par. 3. October 16, 1945) ; Southwestern Power Administra
tioo (Department of the Interior Order No. 2135, Part II, par. 2, November 
21.1945); Southeastern Power Administration (Department of the Interior 
Order No. 2557, par. 3d(1), Jdareh 21. 1950); Tennessee Valley Authority 
(see, e. fl .. Hearings. Independent Offices. House Appropriations Commit
tee. .January 19, 1950, pp. 984-11»2; AmmAL BEPOB"l' OW" ftiB Ti:NNEBSl!Z 
VAI..l.ft AUTHCIIIIft, p. 48. 1iHD). 

llll See. e. 11 .. TimiD NATIONAL Euccniic PoWEB SUBVEY, National ~ecurit:y 
Resources Board (April 1950). 

-Act of December 22, 1..944. I 5. 58 Stat. 887, 890, 16 U. S. C. 8258. But 
Congress later exprei!Sly directed that surplns energy generated at the oew 
hydroeleetrlc power plant. Saint Marys River, Michigan. shall be leased b:y 
the Seeret&r7 of the Army upon such terms and conditions as he shall 
determine. Act ot Mareh 2, 1945. I 2, 59 Stat. 10, 20. 
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though the costs of preliminary examinations and surveys are 
not so included.118 

The 1944 statute specifies that rate schedules shall become 
effective upon "confirmation and approval" by the Fecleral 
Power Commission. But the Commission is given neither con
tinuing supervision over· such rates, nor authority to require 
changes if it deems proposed rates too high or too low. Pro
ceeds from sales of power from Army dams are deposited in the 
Treasury as miscellaneous receipts. 

In the case of reclamation projects, the marketing of power 
is also under the control of the Secretary of the Interior. He 
is generally authorized under the Reclamation Project Act of 
1939 to enter into contracts for not exceeding 40 years for the 
sale of power, or the lease of power privileges.214 But no 
power contract may be made if the Secretary deems that it 
will "impair the efficiency of the project for irrigation pur
poses." 2111 The statutory power-rate standard requires rates to 
be set so as to produce power revenues at least sufficient to 
cover "an appropriat~ share" of the operation and maintenance 
costs, 3% per annum on "an appropriate share" of the con
struction investment, and "such other fixed charges as the 
Secretary deems proper." 216 The general practice of the Secre
tary is to set power rates so as to return annual operation, 
maintenance and replacement costs, plus amortization of the 
power investment in not to exceed 50 years, with interest at 
the rate of 3% per annum on the unamortized balance of the_ 
power investment.21

' Also, costs incurred in investigating a 
potential reclamation project which are directly attributable 
to that project, generally become a part of the costs included 

.,. See, e. g., THII: DIIIFINITJ!l I'BoJECr R.EPOI!.T 01!' THE ARMY CoRPS 01' ENGI
NEERS, BUGGS !BLAND IMK AND REBEBVOIB, RoANOKE RlvEB, NORTH CABOUNA 

AND VmaiNIA, pp. 30-31, App. XII-3 (February 1, 1946) • 
.,. Act of August 4, 1939, § 9(e), 53 Stat. 1187,1194, 43 U.S. C. 485b(e). 
111 I d. 
IIIJfl. 

•• See, 8. g., AVEBAGE RATE AND R.EPAYKENT STUDIES FOB POWEB STS'J.'I!II[B 

ON BUREAU or RzcLAKATION PlloJECrB, Department of the Interior, Bureau 
of Reclamation, pp.l-5 (January1950). 
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in those constituting the construction investment, if the 
project is eventually authorized.1111 

The power-rate standard is a minimum rate provision. The 
Act has a separate provision for allocation of project costs re
payable or returnable to the United States. au Costs allocable 
to irrigation but beyond the water u8ers' ability to repay may 
be assigned for return from power revenues. The provision for 
allocating repayable or returnable project costs makes no men
tion of interest. And the Act has been administratively con
strued as permitting the application of interest, collected as a 
component of power rates, to the return to the United States 
of irrigation costs to be borne by power.120 Wherever revenues 
representing the interest component are so applied, they con
stitute a subsidy to assist in repaying irrigation costs.-

With specified exceptions, proceeds from the disposition of 
power at reclamation projects are covered into the Reclama
tion Fund in the Treasury.122 It may also be noted that, while 
allocations to navigation and flood control are authorized, they 
are treated as nonreimbursable.• 

Under the supervision of the Secretary of the Interior, the 
Bureau of Indians Mairs operates two hydroelectric and one 
diesel plant, _and purchases power for distribution. On the 

111 For a number of years, appropriation legislation bas specified that 
interests requiring an investigation by the Bureau of Reclamation advance 
at least 50% of the estimated cost thereof. See, e. fl., Act of .Jnne 29, 1948, 
62 Stat. 1112, 1126; see also BUpra, pp. 188-189. 

111 § 9(a), 53 Stat.ll93, 43 U.S. C. 485b(a). 
111 Unpublished opinion of the Solicitor of the Department of the Interior 

concerning power-rate schedules and minimum-revenue requirements for 
Grand Coulee, Opinion M-33473, .January 29, 1944, and its supplement of 
September 10, 1945. In this connection, see the so-called Hayden-O'MahoneJ 
Amendment, Act of May 9, 1938, § 1, 52 Stat. 291, 322, 43 U. S. C. 392a. 

... Thus, the revenues representing the interest component are applied 
toward the repayment of the irrigation investment assigned for return from 
power revenues. See, e. fl., AVEBAGB RATII AND REI'AYliEl'IT STUDIES J10il 

Powm SYSTI:lls 01!1' BtlB&&.u oP REcr AVATION PBo.TEcrs, Department of the 
Interior, Bureau of Reclamation, pp.l-0 (January 1950). 

-Act of May 9, 1938, § 1, 52 Stat. 291, 322, 43 U. S. C. 3928. For details 
as to the Reclamation Fund, see supra, pp. 198-202. 

-Act of August 4,1939, § 9, 53 Stat.l187,1193. -- . 
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Flathead Indian Reservation in Montana, the Bureau operates 
a power plant for pumping irrigation water and purchases a 
substantial block of power from the Montana Power ~m
pany's Kerr Plant which is located on the Reservation and is 
operated under a Federal Power Commission license.224 Such 
power is sold at the lowest rates which, in the judgment of the 
Secretary of the Interior, will repay power costs and certain 
irrigation costs.225 Power at the Coolidge Dam is used for 
irrigation pumping and distribution on the San Carlos Indian 
Reservation in Arizona, in addition to power from a small diesel 
plant.22~ Here, power revenues are used to repay power costs 
and irrigation costs, and to make improvements on the irriga
tion project.227 Such power revenues may also be used to 
liquidate the cost of transmission lines.228 None of the rates 
for power sales by the Bureau is subject to review by the 
Federal Power Commission. 

Transmission Lines.-In the marketing of power generated 
at reservoir projects under the control of the Department of the 
Army, the Secretary of the Interior has authority: 229 

to construct or acquire, by purchase or other agreement, 
only such transmission lines and related facilities as 
may be necessary in order to make the power and energy' 
generated at said projects available in wholesale quan
tities for sale on fair and reasonable terms and conditions 
to facilities owned by the Federal Government, public 
bodies, cooperatives, and privately owned companies . 

... Act of April 23, 1904, § 14, 33 Stat. 302, 305, as amended by Act of 
May 10, 1926, 44 Stat. 453, 464; Act of March 7, 1928, § 1, 45 Stat. 200, 210, 
212, 213, see 25 U. S. C. 387 note following. The FPC license is Montana 
Powe,. Company, Project No. 5, which was specially authorized in the Act 
of March 7, 1928, § 1, 45 Stat. 200, 212. 

.. ActofMay25,1948, §§ 2(g), 2(h), 62 Stat. 269,270,271. 
100 Act of June 5, 1924, 43 Stat. 390, 401, as amended by Act of May 10, 

1926, 44 Stat. 453, 464, and Act of May 25, 1948, 62 Stat. 269 . 
... Act of March 7, 1928, § 1, 45 Stat. 200, 211, see 25 U. S. C. 387 note 

following • 
.,. Act of June 22, 1936,49 Stat.1822. 
.,. Act of December 22, 1944, § 5, 58 Stat. 887, 890, 16 U. S. C. 825s. 
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The efficacy of the foregoing provision is expressly made de
pendent upon the availability of "funds to be appropriated by 
Congress." 1180 

In the case of reclamation projects, there is no comparable 
blanket provision. As already noted, however, authority for 
the development of power and for the lease of surplus power 
or power privilege is contained in Reclamation Law.231 And 
we have adverted to repeated instances in appropriation legis
lation where Congress has expressly recognized that transmis
sion facilities constitute parts of reclamation projects author
ized by Congress.2112 

While applicable only for prescribed areas, certain additional 
provisions respecting transmission facilities merit notice here. 
The Tennessee Valley Authority is authorized "to construct, 
]ease, purchase, or author~ze the construction of transmission 
lines within transmission distance from the place where gen
erated, and to interconnect with other systems." 233 Similarly, 
it is authorized "to construct transmission lines to farms and 
small villages that are not otherwise supplied with electricity 
at reasonable rates" in order "to promote and encourage the · 
fullest possible use of electric light and power on farms" within 
reasonable distance of its transmission lines.234 In the case of 
projects governed by the Bonneville and Fort Peck Project 
Acts, the Secretary of the Interior is "directed" to provide 
and maintain such transmission facilities as he finds neces
sary or appropriate to transmit electric energy to "existing and 
potential markets," as well as to make interconnections "for the 
purpose of interchange of electric energy." 231 

Preferences.-For many years, various federal statutes re
lated to development of water resources have provided a pref-

•rd. 
• See BUfWtJ, pp. 239-240 • 
.. See BUprtJ, p. 240. 
• Act ot May 18, 1933, § 12, 48 Stat. 58, 65, 16 U. S. C. 831k. 
• § 10,48 Stat. 64, as amended, 16 U.S. C. 8311. 
• Act of August 20, 1937, 1 2(b), 50 Stat. 731, 732, as amended, 16 U. S.C. 

832a(b); Act of May18, 1938, § 2(b), 52 Stat. 403, 404, 16 U.S. C. 833a(b). 
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erence for public bodies and cooperatives.238 In 1944, Congress 
prescribed generally that, in the marketing of power generated 
at reservoir projects under control of the Secretary of the Army, 
preference "shall be given to public bodies and cooperatives~" 237 

Likewise, in the case of reclamation projects, preference "shall 
be given to municipalities and other public corporations or 
agencies; and also to cooperatives and other nonprofit organi
zations" financed in whole or in part by REA loans. 238 Similar 
provisions apply at specific projects and in prescribed areas, 
as we shall shortly see. 2311 

- For example, In lease of power from irrigation projects, preference to 
"municipal purposes" (Act of April16,1906, § 5, 34 Stat.116,117, as amended, 
43 U. s. C. 522) ; San Francisco prohibited from selling or letting the right 
to sell or sublet water stored on national park land or the energy therefrom 
to anyone "except a municipality or a municipal water district or irrigation 
district" (Act of December 19, 1913, § 6, 38 Stat. 241, 245); FPC to "give 
preference to applications • • • by states and municipalities" for per
mits and licenses for power projects, "municipality" being defined to include 
a "city, county, irrigation district, drainage district, or other political sub
division or agency of a state" competent to develop, utilize, or distribute 
power (Act of June 10, 1920, §§ 3, 7, 41 Stat. 1063, 1067, as amended, 16 
U. S. C. 796(7), 800); contracts for use of energy from Hoover -Dam to 
be let "in conformity with.the policy expressed in the Federal Water Power 
Act as to contlicting applications," with specified exceptions (Act of Decem
ber 21, 1928, § 5(c), 45 Stat. 1057, 1060, 43 U. S. C. 617d(c)); in sale of 
power from TV A projects, preference to "states, counties, municipalities, 
and cooperative organizations of citizens or farmers" not doing business 
for profit but organized primarily for purpose of supplying electricity to 
their members (Act of May 18, 1933, § 10, 48 Stat. 58, 64, as amended, 16 
U. S. C. 8311) ; in making REA loans, preference to "States, Territories, 
and subdivisions and agencies thereof, municipalities, peoples utility dis
tricts, and cooperative, nonprofit, or limited dividend associations" (Act 
of May 20, 1936, § 4, 49 Stat. 1363, 1365, as amended, 1 U. S. c. 904) ; in 
disposing of Bonneville Project energy, "preference and priority to public 
bodies and cooperatives" (Act of August 20, 1937, § 4a, 50 Stat. 731, 733, 
16 U.S. C. 832c(a)); in disposing of Fort Peck Project energy, "preference 
and priority to public bodies and cooperatives" (Act of May 18, 1938, § 4, 
52 Stat. 400, 405, 16 U. S. C. 833c); preference prescribed for sale of 
power from projects constructed pursuant to Water Conservation and 
Utilization Act (Act of October 14, 1940, § 9, 54 Stat. 1119, 1124, 16 U. s. C. 
590z-7) ; in lease of recreation sites at Army reservoir areas, preference to 
"Federal, State, or local governmental agencies" (Act of December 22, 
1944, I 4, 58 Stat. 887,889,16 U.S. C. 460d). 

• Act of December 22, 1944, I 5, 58 Stat. 887, 890, 16 U. S. C. 825s. 
• Act of August 4, 1939,§9(c), 53 Stat.l187,1194, 43 u.S. 0. 485h(e). 
• See mtra, pp. 300-309. 
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Marketing Agencies.-In large measure, marketing of fed
eral power is & responsibility of the Secretary of the Interior. 
To market power generated at reservoir projects under the 
control of the Department of the Army, the Secretary of the 
Interior has created the Southwestern Power Administration 
to operate in the States of Arkansas, Louisiana, and parts of 
Kansas, Missouri, Oklahoma.z and T~xas.24° For a like pur
pose, he has ereated the Southeastern Power Administration 
to operate in the States of West Virginia, Virginia, North Caro
lina, South Carolina, Georgia, Florida, Alabama, Mississippi, 
Tennessee, and Kentucky.241 The Bonneville Power Admin
istration has been assigned this responsibility in the Pacific 
N orthwest.242 

In the case of reclamation projects, the marketing of power 
is under the control of the Secretary of the Interior and is gen
erally assigned to the Bureau of Reclamation.248 As already 
noted, the Secretary also controls the marketing of power from 
dams of the Bureau of Indian Affairs. 

SPECIAL PRoJECTS AND PREsCRIBED AREA.s.-Thus far, we 
have discussed provisions generally applicable to projects con~ 
structed by the two principal construction agencies. However, 
with respect to the development of multiple-purpose projects 
and the generation and marketing of power, Congress has fre
quently legislated particularly for individual projects or pre
scribed regions. We shall mention here the more significant 
instances only so far as they concern the development of power 
and other uses, reserving for later consideration their influence 
upon comprehensive development.2

" 

.. See Department of the Interior Order No. 2135, November 21, 1945, 10 
F. R.14527. 

""' See Department of the Interior Order :No. 2558, March 21, 1950, 15 
F. R.190L 

... See in/rG, p. 304. 

... Exceptions to this general rule include notably the Grand Coulee 
Project, where the power-marketing function has been assigned to the 
Bonneville Power Administration and merged with its like responsibilities 
for other federal dams in the area. See Ex. 0. No. 8526,5 F. R. 3390 (1940) . 

... See in/rG, pp. 383-491. 



301 

Boulder Canyon Project.-Statutory authorization for the 
Boulder Canyon Project marks the initial undertaking by the 
Federal Government of a truly large-scale, multiple-purpose 
development.1146 Congress authorized the Secretary of the In
terior to construct, operate, and maintain the project for flOOd 
control, navigation, reclamation, and other beneficial uses. In 
addition, the generation of energy was expressly described as 
a means for making the" project B. "self-supporting and finan
cially solvent undertaking." 1148 

Unique and extensive provisions are prescribed for facilities 
constructed, the rights and obligations of the Colorado River 
Basin States, sale of power, water use, irrigation rights, and 
approval of the Colorado River Compact. For example, dis
cretionary power is vested in the Secretary of the Interior to 
lease "units of any Government-built plant, with right to gen
erate electrical energy," or to lease the use of water for such 
generation.247 Moreover, Congress directed that the Secretary 
make provision by contract for revenues to meet expenses of 
construction, operation, and maintenance within 50 years from 
the completion date of the works.- A maximum power-con
tract period of 50 years is prescribed, but an entitlement to 
renewals is included.-

In 1930, the Secretary disposed of the entire output of finn 
energy to be generated during the 50 years following comple
tion of the dam and reported to Congress that he had obtained 
the required contracts.uo . 

Under requirements adopted by statute in 1940, severa.l 
changes were made: in lieu of rate adjustments every ten years · 
upon a basis of competitive conditions, rates are stabilized for 
a period from June 1, 1937 to May 1, 1987; the interest rate is 
reduced from 4% to 3% and applied to all of the Government's 
investment except $25,000,000 allocated to flood control; and 

.. Act of December 21, 1928. 45 Stat. 1057, 43 U. S. C. 617-617t; Act; of 
JUly 19, 1940, M Stat. 774, 43 U. S.C. 6l8-618o.. 

.. Act; of Deeember 21, 1928. I t. 45 Stat. 1057, 43 U. S. C. 617. 
""I 6, 45 Stat. 1061. 43 U. S. C. 617e. 
.. 14(b), 45 Stat.1059, 43 U.S. C. 617e(b) • 
.. 15(a), {b), 45 Stat.1000. 43 U.S. C. 617d(a), (b). 
-Sen. Rep. No.1784, 76th Cong., 3d sess., p. 3 {19!0). 
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contract pa}rments are required to be sufficient to cover costs 
of operation and maintenance and replacements, an amount 
equal to 100% of the principal of the Government's invest- . 
ment, plus 3% interest on all but $25,000,000 allocated to flood 
control, plus an amount in lieu of taxes to the states wherein 
the project is located, as well as sums for annual transfer to the 
Colorado River Development Fund.au From this fund, pro
vided for by the 1940 Act, appropriations were authorized dur
ing an initial period for studies and investigations for the for
mulation of a "comprehensive plan," later appropriations being 
authorized in the same Act for investigation and construction 
of projects in the Colorado River Basin.162 

It is also important to note that, under the 1940 Act, the 
Secretary was authorized to contract for the termination of the 
existing lease of the power plant and to operate it either di
rectly or through agents.118 Pursuant to this provision, a con
tract was consummated in 1941 whereby the lease was ter
minated and the then lessees became the operating agents of 
the power plant.2M 

Fort Peck Project.-Another special act dealing with the 
role of power in a multiple-purpose project is that relating to 
the Fort Peck Project, the completion of which was authorized 
in 1938.2115 Constructed primarily for improving navigation on 
the Missouri River, and for "other purposes incidental 
thereto," the project is maintained and operated by the Army 
Engineers, but surplus energy is marketed by the Secretary of 
the Interior through the Bureau of Reclamation. 2M 

Rate schedules prepared by the Bureau shall be fixed "with · 
a view to encouraging the widest possible diversified use of 

• Act of luly 19,1940,54 Stat. 774, as amended, 43 U.S. C. 618-618o (and 
Supp. III). See also Sen. Rep. No. 1784, 76th Cong., 3d sess., p. 9 (1940). 

• § 2(d), 54 Stat. 775, as amended, 43 l:J. S. C. 618a(d) (Supp. III). 
• § 9, 54 Stat. 777, 43 U. S. C. 618h. 
.. See HOOVER DAK Powm AND WATEB CoNmAc:rrs AND RELA"Im DATA. De

partment of the Interior, Bureau of Reclamation, pp. 787-813 (1950). 
• Act of May 18, 1938, 52 Stat. 403, 16 U. S. 0. 833-833p. 
• § 1, 52 Stat. 403, 16 U. S. C. 833; Reorganization Plan No. 3 of 1950, 

etfective May 24, 1950, 15 F. R. 3174; Department <'f the Interior Order No. 
2563, May 2, 1950. See also Sen. Doc. No. 247, 78th Cong., 2d sess., p. 2 
(1944). 
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electric energy," and must provide for uniform rate or rates 
through prescribed transmission areas to extend the "benefits 

, of an integrated transmission system and encourage the equit
able distribution" of Fort Peck energy.257 They must be drawn 
having regard to the recovery of the cost of producing' and 
transmitting energy, including amortization of the capital in
vestment over a reasonable period of years, and must be based 
on an allocation of costs by the Federal Power Commission.2511 

And specifically here, as generally in the case of rates for power 
produced at reservoir projects under the control of the Depart
ment of the Army, rates are subject to "confirmation and 
approval" by the Federal Power. Commission,2511 but without 
continuing supervision over rates or authority to require 
changes in proposed rates. 

Broad authority is provided for the construction and main
tenance of transmission lines and appurtenant facilities and 
their interconnection with other systems, in order, as stated by 
Congress: 1160 

to encourage the widest possible use of all electrical 
energy that can be generated and marketed and to pro
vide reasonable outlets therefor, and to prevent the 
monopolization thereof by limited groups. 

To insure the operation of Fort Peck generating facilities 
"for the benefit of the general public, and particularly of domes
tic and rural consumers," the Bureau is required to give "pref
erence and priority to public bodies and cooperatives." 281 

Bonneville Power Administration.-Legislation relating to· 
the Bonneville Power Administration· is a further example of 
special Congressional treatment of the role of power in 
multiple-purpose projects-in this instance dealing with a series 
of large dams on one river system, the Columbia. 

In 1935, Congress authorized construction of the Bonneville 

• I 5, 52 Stat. 405, 16 U. s. c. 833d. 
•1 6, 52 Stat. 405, 16 U. S. C. 833e. 
•1 5, 52 Stat. 405, 16 U. S. C. 833d. 
•12(b), 52 Stat. 404,16 U.S. C. 833a(b). 
• I 4, 52 Stat. 405, 16 U. S. c. 833c. 

tll&ll--Gl----21 
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Dam by the Army Engineers.282 The same act authorized the 
President, through such agent a.s he might designate, to con
struct, operate, and maintain the Grand Coulee Project, and 
the Bureau of Reclamation wa.s so designated.263 With the 
impending completion of Bonneville Dam, Congress in 1937 
authorized its completion and provided a temporary form of 
administration, pending establishment of a permanent ad
ministration embracing other Columbia Basin projects.ZM 
Operation of the dam and power house is the responsibility 
of the Secretary of the Army; marketing of the power is the 
responsibility of the Bonneville Power Administrator who is 
responsible to the Secretary of the Interior. As the Grand 
Coulee Project neared completion, the President, in the ab
sence of further congressional action, assigned responsibility 
for the marketing of its power to the Bonneville Power Ad
ministrator.265 Operation of the dam itself was left with the 
Bureau of Reclamation. Subsequently, the Bonneville Power 
Administrator's marketing responsibilities have been extended 
to other projects, including principally the Detroit Dam Proj
ect,286 Hungry Horse Project,261 McNary Project,268 Lower Snake 
River Project/68 and Chief Joseph Project.210 

... Act of August 30, 1935, § 1, 49 Stat. 1028, 1038. 
111 President's letter of January 29, 1936, to the Secretary of the Interior. 

See BUBI!lAU OJ!" RECLAKATION PROJECT FI:ASIBILlTIES AND AUTHORIZATIONS, 

p. 415 (April1949) • 
... Act of August 20, 1937, 50 Stat. 731, as amended, 16 U. S. C. 832-8321. 
• EL 0. No. 8526, August 26, 1940, 5 F. R. 3390. In 1943, Grand Coulee 

was reauthorized as the Columbia Basin Project, subject to specified provi
sions of Reclamation Law, together with provisions of the reauthorization 
statute. Act of March 10, 1943, 57 Stat. 14, 16 U. S. C. 835--835i. 

• Act of June 30, 1948, 62 Stat. 1171; Department of the Interior Order 
No. 2115, October 16, 1945, 10 F. R. 14211. See also Act of June 28, 1938, 
52 Stat. 1215, 1222. 

.., Act of June 5, 1944, 58 Stat. 270, 43 U. S. C. 593a-593b; Department of 
the Interior Order No. 1994, September 26, 1944, 9 F. R. 11966. 

-Act of March 2, 1945, § 2, 59 Stat. 10, 21; Department of the Interior 
Order No. 2115, October 16, 1945, 10 F. R. 1421L 

-Id . 
.,. Act of July 24, 1946, § 1, 60 Stat. 534, 637 (therein designated "Columbia 

River, at Foster Creek") ; Department of the Interior Order No. 2237, August 
9, 1946, 11 F. R. 8330. 
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Rate-schedule proVlSIOns for the foregoing projects are 
varied. As to Grand Coulee, provisions of the Reclamation 
Law are applicable.271 As to the Detroit Dam and Chief Joseph 
Projects, the applicable rate-schedule provisions are those gen
erally governing power produced at reservoir projects under 
the control of the Department of the Army, discussed above.::m 
In authorizing the Hungry Horse Project, Congress declared 
its action for stated multiple purposes "and other beneficial 
uses primarily in the State of Montana but also in downstream 
areas." Z7l Apart from the possible relevancy of this provision, 
the statute is silent as to marketing requirements generally. 
But language used in appropriation acts contains conflicting 
suggestions as to the applicability of Reclamation Law.zra 

As to Bonneville, MeN ary, and Lower Snake River Projects, 
the rate-schedule provisions of the Bonneville Project Act 
govern.215 These are substantially the same as those applicable 
to the Fort Peck Project. In addition, contracts must insure 
that resale rates to ultimate consumers are reasonable and non
discriminatory.Z78 Moreover, the usual provision for. pref
erence to public bodies and cooperatives is extensively 
augmented by requirements allowing time for their creation, 
organization, and financing.277 

Authority for the integrated transmission network of the 
Bonneville Power Administration stems from statutory sources 
varied on a project basis exactly as in the case of provisions 
relating to rate schedules for those projects. In other words, 
in the case of the Bonneville, MeN ary and Lower Snake River 
Projects, authority for transmission lines is derived from the 

m See nprn, pp. 295-296. 
- See nprn, pp. 294--295. 
• Act of June 5, 1944, 11. 58 Stat. 270, 43 U. S. C. 59Ba. 
.. Act of July 3, 1945, 59 Stat. Sl8, 340-341; Act of December 28, 1945, 

59 Stat. 632, 648; Act of July 1, 1946, 60 Stat. 348, 367-368; Act of luly 25, 
1947, 61 Stat. 460, 475; Act of June 29, 1948, 62 Stat. 1112, 1129. See also 
Act of August 4, 1939,12(c), 53 Stat.ll87, 43 U.S. C. 485a(c). 

• Act of August 20, 1937, I 6, 50 Stat. 731, 735, as amended, 16 U. S. C. 
832e; I 7, 50 Stat. 735, 16 U. S. C. 832f; Act of March 2, 1945, I 2, 59 Stat. 10, 
21-22. 

• I 5, 50 Stat. 734, as amended, 16 U. S. C. 832d. 
.. I 4, 50 Stat. '133, as amended, 16 U. S. C. 832e. 
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Bonneville Project Act in language substantially the same as 
in the Fort Peck Act.171 As noted above, the Hungry Horse 
Dam Act is silent as to power marketing. As to other projects, 
the authority is that applying either to reclamation projects 
or to projects under ·the control of the Department of the 
Army. 

As we shall later see, the foregoing diversity results from 
varying statutory efforts toward comprehensive development 
in the Pacific Northwest.1711 Likewise, we shall reserve for later 
discussion the obvious possibilities for difficulty in attempting 
to coordinate such statutory heterogeneity.280 

Tennessee Valley Authority.-Congress accorded unique 
recognition to the need for coordinating multiple uses of water 
under comprehensive river-basin development when it estab
lished the Tennessee Valley Authority in 1933.ZB1 Created in 
the form of a government corporation, it is responsible for con
structing such dams and reservoirs as would best serve to pro
mote navigation on the Tennessee River and its tributaries. :m 

It is directed to operate its dams and reservoirs to regulate 
stream flow primarily for navigation and flood control181 

Moreover, so far as may be consistent with those purposes, 
it may operate the projects for generation of power.:tM Use 
of power revenues is authorized to assist in liquidating the cost 
or to aid in tlhe maintenance of TV A projects, but since 1947 
such revenues may not be used in constructing new power
producing projects unless approved by Congress. 21111 

.. § 2b, 50 Stat. '132, 16 U.S. C. 832a(b); § 2(b), 52 Stat. 404. 16 U.S. C. 
833a(b). There is no authority to condemn transmission lines in the case 
of the McNary and Lower Snake River Projects. however. Act of March 
2, 1945, § 2, 59 Stat. 10, 21-22. 

-See in(m, pp. 463-466. 
• See Cbapter 10, Comparative Summary. 
• Act of May 18, 1003, 48 Stat. 58, as amended, see 16 U. S. C. 831 el 

.tle(J. . 

• § 4(j), 48 Stat. 61, as amended, 16 U.S. C. 831c(j). 
• Act of August 31, 1935, § 5, 49 Stat. 1075, 1076, 16 U. S. C. 831h-L 
•rt~. 
• Ill.; Act of May 18, 1933, § 26, 48 Stat. 58, 71; Act of July 30, 1947, I 201, 

61 Stat. 574,577,16 u.s. c. 831h-2 (Supp. m). 
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But the foregoing are not the only uses of TV A projects. In 
its integrated operations, TV A must take account of still fur
ther aspects of development, utilization, and conservation of 
water and land resources. These we shall examine in jthe 
chapter on Comprehensive Development.288 Here, our atten
tion is centered upon multiple uses of projects, particularly in 
relation to the generation and marketing of power.28

' 

In that connection, it should first be noted that TV A may 
make studies, experiments, and determinations "to promote 
the wider and better use of electric power for agricultural and 
domestic use, or for small or local industries," and it may coop
erate with other agencies hi the "application of electric power to 
the fuller and better balanced development of the resources of 
the region." 288 

Surplus power may be sold to states, counties, municipalities, 
corporations, partnerships, or individuals.288 The contract 
term may not exceed 20 years, but contracts with private com
panies or individuals for sale of power which is resold for a profit 
must reserve the right to '?allcel upon five years' notice if such 
power is needed to supply states, counties, or municipalities.290 

Resale rate schedules may be included in the terms and condi
tions of power contracts.291 

Extensive authority is included in respect of transmission 
lines. For example, the Act stipulates that: 292 

In order to promote and encourage the fullest possible 
use of electric light and power on farms within reasonable _ 
distance of any of its transmission lines the board in its 
discretion shall have power to construct transmission 
lines to farms and small villages that are not otherwise 
supplied with electricity at reasonable rates, and to make 

• See infra, pp. 483-486. 
• Act of May1S. 1933, U 1o-12, 48 Stat. 58, ~6, as amended, 16 U. S. C. 

831l-831k. 
•110, 48 Stat. 64, as amended, 16 u. s. c. 831i. 
• I d.. 
-I d. • 
.,I d.. 
•Ia.. 
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such rules and regulations governing such sale and dis
tribution of such electric power as in its judgment may 
be just and equitable. 

And "in order to supply farms and small villages," as contem
plated by the Act, existing electric facilities used in supplying 
them may be acquired.2113 

Likewise, surplus power generated at Muscle Shoals must 
be distributed "equitably among the States, counties, and mu
nicipalities within transmission distance." 211• Congress also 
declared that TV A projects shall be considered "primarily as 
for the benefit of the people of the section as a whole and par
ticularly the domestic and rural consumers to whom the power 
can economically be made available." 2116 Sale to and use by 
industry is specifically made a secondary purpose, to be uti
lized principally to secure a sufficiently high load factor and 
revenue returns "which will permit domestic and rural use at 
the lowest possible rates and in such manner as to encourage 
increased domestic and rural use of electricity." 298 

In addition, TV A is authorized in specified circumstances to 
construct, lease, purchase, or authorize the construction· of 
transmission lines within transmission distance from the gener
ating plant, and to interconnect with other systems.2117 And it 
may lease any such transmission line to any person or corpo
ration.298 If any state, county, municipality, or electric co
operative constructs or agrees to construct transmission facili
ties to the generating plant, or to a transmission line owned by 
the Government or leased by TV A and under its control, TV A 
is directed to contract for the sale of power to such organization 
for a term not exceeding 30 years.299 Contracts with munici
palities, political subdivisions, and cooperatives must provide 
for sale and distribution to ultimate consumers "without dis-

•Ill . 
.. § :U. 48 Stat. 64, 16 U. S. C. 831j. 
•Ill. 
•Ill. 
• § 12. 48 Stat. 65, i6 U. S. C. 831k: see also Act of July 26, 1939, 53 Stat. 

1083,16 u. s. c. 831n-2. 
•Ill. 
•Ill. 
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crimination as between consumers of the same class." soo A 
provision for regulation of resale rates must be included in con
tracts with systems engaged in distribution for profit.301 

TV A has taken over several steam-electric generating plants, 
and Congress has on occasions approved the use of funds for 
construction of steam-electric generating facilities.302 

Unlike some situations previously mentioned, the Federal 
Power Commission here has no responsibilities as to cost allo
cation or as to rates. 

International Waters 

A number of treaties and statutes relating to international 
waters permit or limit their use for power development. For 
example, Congress has prescribed particularized provisions re
lating to certain international waters in Northern Minne
sota.808 And we have previously noted the relevant func
tions of the International Joint Commission,804 and the Inter
national Boundary and Water Commission, United States and 
Mexico.805 In connection with the latter, mention should be 
made of a recent treaty relating to the Colorado and Tijuana 
Rivers and the Rio Grande.808 Under its provisions, the Fal..: 
con Dam on the Rio Grande is to be built by the latter Com
mission, for whom the Bureau of Reclamation is preparing 
the plans and specifications.307 

At Niagara Falls, diversions for power have long been made 
under the provisions of agreements between the United States 
and Canada.808 On the United States side, power is now de-

•rll. 
•u. 
1111 H. J. Res. 583, July 31, 1940, 76th Cong., 3d sess. (1940); Pub. Res. 95, 

54 Stat. 781; see also supra, n. 193, p. 290. 
1111 Act of July 10, 1930, 46 Stat. 1020, 16 U. S. C. 577-577b • 
.. See 81lpra, pp. 121-122, 148. 
1111 See supra, pp. 122-123, 148-149. 
1111 Effective November 8, 1945, 59 Stat. 1219 . 
., Act of October 5, 1949, 63 Stat. 70L 
• See Treaty between the United States and Great Britain, Act of Jan

uary 11, 1909, 36 Stat. 2448; exchange of notes between United States and 
Canada at Washington on May 20, 1941, 55 Stat. 1276, on October 27 and 
November 27, 1941, 55 Stat. 1380, and on December 23, 1948, S. Ex. J., 81st 
Cong., 1st sess. ( 1949). 
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veloped under the provisions of a license issued by the Federal 
Power Commission.808 A 1950 treaty makes further perma
nent allocations of Niagara River waters for domestic, naviga
tion, scenic, and power purposes, terminating parts of the 1909 
Treaty and replacing temporary agreements.310 On August 
9, 1950, the Senate gave its advice and consent to ratification 
of the treaty, reserving the right to provide by act of Congress 
for redevelopment, for public use and benefit, of the United 
States' share of the waters.811 This reservation retains in the 
hands of Congress control over redevelopment for power pur
poses, rather than allowing it to be governed by the Federal 
Power Act. The Canadian Government accepted the reser
vation, and the treaty was ratified on October 10, 1950.312 

This portion of our survey would be. incomplete without a 
passing reference to St. Lawrence and Passamaquoddy. For 
over 50 years the United States and Canada have discussed 
joint development of the St. Lawrence Seaway as a naviga
tion and power project.318 In 1932, the two Governments 
signed a treaty to provide a basis for such a development, but 
it failed of ratification in the Senate in 1934.81~ Subsequently, 
in ·1941, an agreement was signed by the two Governments 
which was. to be made effective by concurrent legislation of the 
Canadian Parliament and of the United States.315 A resolu
tion approving this agreement was defeated in the Senate in 
1948,816 

... Niagara Falls Power Go. v. Federal Power Commission, 137 F. 2d 787 
(C. A. 2,1943), oert. den., reh. den., 320 U.S. 792,815 (1943). 

no See Ex. N, 81st Cong., 2d sess., pp, 6-S (1950). 
111 96 CoNG. REo. 12294-12296 (unbound ed.); see Ex. Rep. No. u, Slst 

Cong., 2d sess., p. 7 (1950) • 
.,. New York Times, October 11, 1950, p. 35, col. 1. 
111 For recent histories of these proposals, see THE ST. LAWRENCE SURVEY, 

Part I, United States Department of Commerce (1941); Sen. Rep. No. 810, 
80th Cong., 2d sess. ( 1948) • 

... See Ex. C, 72d Cong., 2d sess. (1933); 78 CoNG. REo. 4474-4475 (1934). 
The vote was : 46 yeas, 42 nays, 3 paired, and 5 not voting. · 

.. H. Doc. No.153, 77th Cong., 1st sess. (1941) . 

.. Sen. J. Res. 111, 80th Cong., 1st sess. (1947) ; Sen. Rep. No. 810, 80th 
Cong., 2d sess. (1948); 94 CoNG. REC.1858 (1948). Thevotetorecommitwas: 
57 yeas, 30 nays, 6 paired, and 3 not voting. 
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A recent proposal would direct the President to negotiate 

an agreement with New York State for transfer of the power 
facilities on the United States' side to an agency of the State 
of New York, such agreement to protect the interests of other 
States and of the United States.11

' Now pending before the • 
Federal Power Commission are exceptions filed to a decision 
of the Presiding Examiner ordering dismiSAAl of a license ap
plication by The Power Authority of the State of New York, 
and that the matter be referred to Congress with a recom
mendation for development by the United States.-

In 1935, construction of a power project utilizing tidal power 
at Passamaquoddy was undertaken briefly and abandoned. 11111 

Summary 

Laws respecting the control of water for multiple uses, in
cluding development of power, have been influenced by basic 
factors affecting the life of man-hydrologic conditions, com
petition among uses of water, and differing economic conditions. 

Since 1879, legislative attention to these factors has progres
sively increased. Thus, 1906 and 1910 legislation supplied 
generally applicable conditions for nonfederal power devel
opment on navigable waters, but made no provision for a charge 
for the privilege, or for disposition of the properties upon ter
mination of the grant. Restrictive conditions in grants were 
few and varied. Early government reports emphasized the 
power and multiple-ptirpose aspects of water-resource develop
ments. And presidential veto messages reflected views that. 
power should be developed at, and aid in financing, federal 
navigation improvements, that grants for nonfederal devel
opment should contain a definite time limit to permit the pub
lic to retain control, and that charges for the privilege should 
be imposed. 

• H. 1. Res. 271. Slst Cong., 2d sess. Hearings were held before the 
House Committee on Public Works in April and Hay 1950, but it has DOt 
;ret BObmitted a report. 

• See 1vpn~, n. 125, pp. 280-28L 
• For a recent history, see BEPOBT '!'0 IND:B!I'ATIOJ.UL JOINT ColOClS8IO!r o!l' 

SOOP& Al'I'D CosT or A.l'l' ll'l'vi!:BTIGATIO!I' or PASSAKAQUODDY TIDAL Pown 

Pmnm, International Passamaquoddy Engineer Board (Mareh 1950). 
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NoNFEDEBAL DEVELOPMENT AND 0PERATION.-Until 1920, 
legislative authorizations were on a project-by-project basis 
and imposed no charge for the privilege granted. Grants were 
perpetual in terms but subject to termination. With the un-

• certainty of a grantee's tenure and investment, private develop
ment had moved slowly. 

In 1920, Congress passed the Federal Water Power Act regu
larizing federal permission for nonfederal development through 
a licensing system. The Act and its history reflect a purpose 
to encourage nonfederal development while safeguarding the 
public interest and making possible ultimate public ownership. 

The Federal Power Commission has broad authority to con
duct investigations and surveys, including its power-market 
studies. This authority and other provisions point to Com
mission consideration of multiple uses of projects and of com
prehensive development: · 

The Commission's licensing authority extends to waters un
der the jurisdiction of Congress and generally to public lands. 
No license may be issued when in the CommiSBion's judgment 
the development should be undertaken by the United States. 
Preference ~ accorded to states and "municipalities." At the 
end of the license period, which may not exceed 50 years, the 
Upited States has an option to take over the project at an 
acquisition price determined under a prescribed formula. Pro
vision is made for certain charges, but none for the license 
privilege, as such. 

In 1935, provisions were added for certain regulation of in
terstate electric utilities, including their interstate wholesale 
rates, securities, and accounting. 

FEDERAL DEVELOPMENT AND OPERATION .-As the desirability 
of increased conservation and utilization of water resources and 
the necessity for greater flood protection have become more 
generally recognized, Congress has extended legislative author
izations toward more and larger federal multiple-use projects, 
including development of power-relying principally upon the 
Army Engineers and the Department of the Interior. In con
nection with navigation and flood-control improvements, a 
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number of laws provide for multiple uses and particularly for 
development of power. So also as to reclamation projects. 

Throughout the country, the Federal Power Commission 
makes power-market surveys. Such surveys are also mad~ by 
other agencies for particular regions. 

Authorizations for marketing of federal power are confined 
almost entirely to wholesaling. Surplus power generated at 
Army reservoir projects must be so marketed by the Secretary 
of the Interior as to encourage widespread use at lowest pos
sible rates consistent with sound business principles. He also 
controls marketing of power generated at reclamation projects. 
Here, power may aid in repaying irrigation costs. In market
ing of all federal power, preference is generally accorded to pub
lic bodies and cooperatives. Federal transmission lines are 
authorized by statutes with varying limitations. 

In addition to the foregomg, Congress has separately pro
vided for multiple-purpose projects and for the generation and 
marketing of power at particular localities and in prescribed 
regions. Examples are the Boulder Canyon and Fort. Peck 
Projects. The Bonneville Power Administration is also an 
example of special treatment of the role of power in multiple
purpose projects, dealing with a series of large dams on one 
river system, the Columbia. But the governing statutory pro
visions are varied from project to project within that river 
system. In the case of TV A, coordinated multiple uses of 
water under comprehensive river-basin development is largely 
controlled by a single government corporation under uniform 
provisions. 

The duties of two international commissions concern multi
ple uses of different international waters, including the develop
ment of power. 



Chapter 7 

Other Public Purposes 

In previous Chapters, we examined the evolution of legisla
tion focused on navigation, flood control, irrigation, and power 
and multiple-purpose projects. In each of these Chapters and 
particularly in the last, however, that examination compre
hended aspects of laws incidentally serving public purposes 
in addition to the major objectives. Thus, from time to time 
we noted laws concerning drainage, water supply, fish and 
wildlife preservation, recreation, refuse matter, and data to be 
assembled in the course of exa.minations and surveys. Our en
deavor here will be to collect and exa.mine the significant stat
utes treating each of these incidental matters separately. In 
addition, we shall consider legislative attention to shore pro
tection, sediment and salinity control, pollution abatement 
and control, and federal programs independently established 
for the collection of parts of the basic data prerequisite to ef
ficient development of water resources. While some of these 
activities are ends in themselves, all of them serve public pur
poses in the course of development, utilization, and conser
vation of water resources, including related land uses. 

Drainage 

Drainage is a form of land reclamation and thus might be 
considered in conjunction with other chapte~ devoted to 
irrigation, flood control, or uses of land related to water 
resources. Despite such interrelationships, however, this 
activity has sufficient identity to warrant its separate con
sideration here. 

Drainage and reclamation .of submerged lands have gen
erally been left to private and local interests.1 With the Swamp 

• See Dum.aa or AGJliCULTULU. L.&.!nls. Sixteenth Census of the United 
States (19-10). 

315 
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Land Acts of 1849 and 1850, came the beginning of federal in
terest! Under this legislation, responsibility was still local in 
character. For the Acts granted swamp and overflowed lands 
to certain states and merely provided that the proceeds, 
whether from sale or by direct appropriation in kind, be applioo 
"exclusively, as far as necessary, to the purpose of reclaiming 
said lands by means of 'levees and drains.' "• For some time 
thereafter, Congressional attention to drainage continued to 
be irregular and localized! 

AlwY ENGINEERS.-The Flood Control Act of 1936, as we 
earlier noted, marked the undertaking of federal responsibility 
on a Nation-wide basis for control of floods! And in 1944, 
Congress provided that the words "flood control," as used in 
the declaration of policy in the 1936 stature, shall be construed 
to include "channel and majOI" drainage improvements." • So 
defined, this function automatically came within the flood
control jurisdiction of the Army Engineers. 7 

Son. CoNSERVATION SERVICE. -Other jurisdiction ovec federal 
drainage responsibilities is vested in the Soil Conservation 
Service. Legislating for the prevention of soil erosion, Con
gress in 1935 declared its policy to provide permanently for 
the control and prevention of erosion, thereby to: • 

preserve natural resources, control floods, prevent im
pairment of reservoirs, and maintain the navigability of 
rivers and harbors, protect public health, public lands, 
and relieve unemployment. 

At the same time, it authorized the Secretary of Agriculture to 
conduct investigations and research concerning soil erosion, and 

• See •vpnr., p. 127. 
• Act of September 28, 1850, I 2, 9 Stat. 519, see 43 U. S. C. 983.. 
"' See,. e. ,.., Act of :March 12, 1800, 12 Stat. 3. see 43 U. S. C. 988; Ad: of 

March 3. 1891, 118, 26 Stat. 1095, 1101, as amended, 43 U. S. C. 946. See 
also DRAI!f.&.GE or Aaucm.TUUL LA.Ims, Sixteenth Census of the United 
States (l.MO). 

5 See ..,,,.., pp. 130-13L 
• Act of December 22,1944.12.58 Stat. 887, 889,33 U.S. C. 701a-l. 
• Ad: of J"one 22, 1.936, 1 2, 49 Stat. 1570, as amended. 33 U. S.C. '101b. 
• Act of A.pril27,19S5. 11, 49 Stat. 163, 16 U. S. C. 590a. 
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to carry out preventive measures, directing him to establish the 
Soil Conservation Service to exercise certain powers conferred 
on him under the statute.' To this legislation, provisions were 
added in 1936 which in sum constitute the Soil Conservation 
and Domestic Allotment Act, one purpose of which Congress 
declared to be: 10 

the protection of rivers and harbors against the results 
of soil erosion in aid of maintaining the navigability of 
waters and water courses and in aid of flood control. 

In addition, the 1938 and 1944 Flood Control Acts provide 
that: n 

Federal investigations of watersheds and measures for 
run-off and waterflow retardation and soil-erosion pre
vention on watersheds shall be under the jurisdiction of 
and shall be prosecuted by the Department of Agricul
ture under the direction of the Secretary of Agriculture, 
except as otherwise provided by Act of Congress. 

Employing the foregoing authority and acting through con
servation districts, the Soil Conservation Service makes tech
nical assistance available to individual farmers so that they 
may carry out drainage operations on their lands.u Moreover, 
direct financial assistance for drainage work is furnished to 
farmers by the Production and Marketing Administration.u 
This latter aid is a part of the Agricultural Conservation Pro
gram, which is entirely separate from the program of the Soil 
Conservation Service though both are authorized by the 1936 · 
Soil Conservation and Domestic Allotment Act}~ 

• Itl.; 15. 49 Stat.164. 16 U. S. C. 590e. 
•t '1(a), as added by Act of Febroa17 29, 1936, I 1, 49 Stat. 1148, as 

amended. 16 U. S. C. 590g(a). 
a Act of .June 28, 1938. 11. 52 Stat. 1215, see 33 U. S. C. 701b. Repeated in 

Act of December 22, 1944, 1 2, 58 Stat. 887, 889, 33 U.S. C. 701a-1 • 
• '1 c. F. B. 600.1 i Rli:PoB:'l' 01' 'I'IIB Cml:r- 'I'IIB SOIL OoNSEBVATION SEBVICE, 

United States Department of Agriculture (1.949). 
• 7 C. F. B. '101.3. 
11 Act of April 27, 1935, 49 Stat. 163, as amended by Act of February 29, 

1936, 49 Stat. 1148, as amended,. 16 U. S. C. 590a-590q. See also 7 C. F. R. ch. 
VI and ch. VIL 
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Excepting direct financial aid, the foregoing drainage 
responsibilities are therefore divided between the Army Engi
neers and the Soil Conservation Service. But the division is 
unclear, for the foregoing statutes make the partition depend
ent largely upon the meaning of "channel and major drainage 
improvements." And there is no statutory definition of this 
term, or of any of its components. Hence, the jurisdictional 
division seems to be the difference between "major," and 
whatever is minor. 

This lack of statutory clarity apparently underlies a 1948 
Memorandum of Understanding, whereby the two agencies 
agreed that: 16 

The Soil Conservation Service is authorized to provide 
· assistance to soil conservation districts and other State 
and local instrumentalities acceptable to the Secretary 
of Agriculture on drainage and related problems in con
nection with the conservation of soil and water resources, 
and the Corps of Engineers is authorized to provide 
channel and major drainage improvements on rivers 
and other waterways . 

. , In general, drainage for a watershed area consists of 
, . two complementary parts; one, the system required to 

. utilize, manage, or remove surplus water from farms or 
groups of farms and two, the necessary channel and 
major drainage improvements required to control, carry 
off, and utilize these surplus waters. Therefore, in soil 
conservation districts or other State or locally organized 
areas, the activities of the Corps of Engineers and the 
Soil Conservation Service, in cooperation with the local 
districts or agencies provide for consideration of both of 
these complementary parts of drainage. 

BUREAU OF REcLAMATION.-The Bureau of Reclamation fre
quently performs drainage work as a part of irrigation project 

11 Unpublished Memorandum of Understanding between the Corps of En
gineers, Department of the Army, and the Soil Conservation Service, United 
States Department of Agriculture, with Respect to Drainage Activities (June 
1948). 
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development.1
' Except in the case of certain special acts, Rec

lamation Law does not expressly deal with drainage.17 How
ever, Congress has not attempted to enumerate in detail the 
types of irrigation features which are authorized to be ~n
structed in connection with irrigation projects.18 

With the beginning of large-scale irrigation operations, 
drainage works were undertaken in the face of rising water 
tables and attendant water logging and resulting soil alkalinity 
on several projects.18 Extensive drainage investigations and 
construction continued.1111 

Moreover, it has been specifically held that the "necessity for 
drainage follows irrigation on an extensive scale almost as a 
matter of course." Z1 Drainage work may be undertaken in 
connection with federal irrigation projects either as an incident 
of construction, or as an incident of operation and mainte-

. nance.111 Some 3,500 miles of drains are embraced in_ the oper
ating program of the Bureau of Reclamation for the fiscal year 
lMl~ . 

. Water Supply 

Generally, the supplying of water for domestic, municipal, 
stock-watering, and industrial purposes is largely a matter of 

'"For example, during the fiscal year 1912-1913, drainage studies and 
Investigations were carried on in connection with 17 projects, and a sub
stantial amount of drainage construction had been accomplished as a part 
of projects. TwELFTH ANNUAL REPoRT OF THE REci.AKATION SERVICE, pp. 
20-21 (1914). 

11 For exceptions, see, e. fl., Sen. J. Res. 89, 65th Cong.,lst seas. (1917), 40 
Stat. 426; Act of February 14, 1923, 42 Stat. 1246. 

• See unpublished opinion of the Solicitor of the Department of the In
terior concerning authority to prepare lands for irrigation, Opinion M34695, 
September 24, 1946. 

• See nspro, p. 163. For a table showing drainage expenditures by projects 
through 1914, see Reclamation Record, VoL 5, No. 8, p. 318 (1914). 

• See, e. fl., SIXTEENTH ANNUAL REPORT OF THE Rl!lcLAKATION SERVICE, pp. 
20-21 (1917). 

• Na,mpa a,t14 Meridian Irr. Disf. v. Botl4, 288 Fed. 541 {0. A.. 9, 1923), 
aftlrmed, 268 U. S. 138 (1925). 

•]d. 

• TBll: BtlooET or THE UNITED STATES GoVliiBNMENT I'OB THE FISCAL YEAB 
ENDING lUNE 30, 1951, p. 812 (1950). 

811611--51----22 
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concern primarily to local interests, public and private}" Con
gress has made possible some assistance to such purposes while 
legislating for federal and nonfederal development of water 
resources. We shall focus attention here on these provisions. 

Preliminarily, it may be observed that conflicting interests 
in a common water source are at times a matter of vital concern 
to two or more states simultaneously. For example, demands 
for water supply for the New York metropolitan area produced 
a serious dispute between New Jersey and New York.25 And 
it may be noted that water supply is one of the concerns of 
reciprocal legislation enacted by states in the Delaware River 
Basin, and of Incodel, an interstate commission.28 Likewise, 
the need for large quantities of water for municipal purposes 
has been a factor contributing to collisions of interests among 
states both in the East and in the West.27 Detailed reference 

.""For an inventory of public and private water facilities of the United 
States in communities having a population of 100 or more, see INVl!lNTOBY 
OJ' WATEB AND SEWAGE FACILITIES IN THE UNITED STATES, 1945, Public Health 
Service (1948). 

""'New Jersey v. New York, 283 U. S. 336 (1931). 
""'See infra, p. 470. 
,.. For examples of such controversies in the East, see Connecticut v. 

Massachusetts, 282 U. S. 660 (1931); New Jersey v. New York, 283 U. S. 
336 (1931). 

In arid and semiarid areas of the West, such problems may become more 
acute. Thus, the. need for large quantities of water for municipal pur
poses was one of the factors which contributed to the extended controversy 
over apportionment of waters of the Colorado River. Congress in 1921 
authorized Arizona, California, Colorado, Nevada, New Mexico, Utah, and 
Wyoming to negotiate a Colorado River Compact respecting apportionment 
of the waters of the Colorado River. Act of August 19, 1921, 42 Stat. 171. 
HooVEBDAH DooUM:ENTS, H. Doc. No. 717, 80th Cong., 2d sess., p. A17 (1948). 
But this Compact was not ratified by Arizona until1944. 

In 1928, the Boulder Canyon Project Act was enacted, approving the 
Colorado River Compact when it shall have been approved by the legisla
tures ot California and five of the other six Colorado River Basin States. 
Act of December 21, 1928, § 13, 45 Stat. 1057, 1064, 43 U. S. C. 6171. The 
e1fectiveness of that Act was made dependent upon such approval by the 
States, together with passage by California of an act whereby it would 
agree irrevocably and unconditionally to limit its aggregate annual con
sumptive use of Colorado River water to 4,400,000 acre-feet of Compact 
water, plus not more than one-half of any surplus water unapportioned by 
the Compact. §§ 4(a), 13, 45 Stat. 1058, 1064, 43 U. S. C. 617c(a), 617l. 
California enacted such a statute in 1929. Act of March 4, 1929, ch. 16, 
48th sess., STATUTES AND AKENDM:ENTS TO THE CoDE, pp. 38-39 (1929). 
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has previously been made to the continuing concern of states 
over apportionment of waters of interstate streams, evident 
both in litigation and in compacts.28 

' 
The Secretary of the Interior is also authorized to enter into contracts 
for furnishing water for irrigation and domestic uses. § 5, 45 Stat. 1060, 
43 u. s. c., 617d. 

In 1929, a Presidential Proclamation declared that the Boulder Canyon 
Project Act had become effective, the Compact having been approved by 
all of the States except Arizona. Proclamation No. 1882, June 25, 1929, 
46 Stat. 3000. Pursuant to authority under the Act, the Secretary of the 
Interior in 1930 executed a contract with the Metropolitan Water District 
of Southern California. THE HOOVER DAK POWEB AND WATEB CONTRACTS AND 
RELATED DATA. Department of the Interior, Bureau of Reclamation, p. 49 
(1950). As amended on September 28, 1931, this contract provides for 
a water supply, to the extent available under the Compact, in accordance 
with the California "Seven-Party Water Agreement" of August 18, 1931. 
Under this Agreement, water to which California might be entitled under 
the Compact and Project Act was allocated among various agencies in an 
order of priority. The Metropolitan Water District received a fourth pri
ority of 550,000 acre-feet of water per annum, which with the first three 
priorities totals 4,400,000 acre-feet, and a fifth priority for an additional 
550,000 acre-feet, a total of 1,100,000 acre-feet in all. THE HooVER DAM 
POWER AND WATEB CoNTRACTS AND RELATED DATA. Department of the Interior, 
Bureau of Reclamation, pp. 49-64, 283-287. Arizona sought unsuccessfully 
to enjoin both operation of the Compact and performance of contracts made 
under authority of the Act. Arizona v. California, 283 U.S. 423 (1931). 

In 1934, construction of Parker Dam was begun by the United States 
under contract with the Metropolitan Water District of Southern California, 
which recited, among other things, the execution of contracts for the 
delivery of water to the District, and construction by the District of an 
aqueduct for conveying water from the Colorado River to the metropolitan 
area of Southern California for "domestic, municipal, and other useful 
purposes." HooVER DAH DoculmNTS, H. Doe. No. 717, 80th Cong., 2d sess., 
p. A689 (1948). When Arizona threatened to use military force to stop 
the work on the dam, the United States sought to enjoin interference by 
the State. The Supreme Court denied the injunction, however, on the 
ground that construction was not properly authorized. Unitetl Btates v. 
AriZona, 295 U. S. 174 (1935). Construction of the Parker Dam was later 
authorized in tbe 1935 River and Harbor Act. Act of August" 30, 1935, § 2, 
49 Stat. 1028, 1039. Arizona approved the Colorado River Compact 1n 
1944. See Act approved February 24, 1944, Ch. 5, 17tb Legislature; Session 
Laws of Arizona, 1944, pp. 427-428. 

During the contract year ending May 31, 1950, a total of 188,261.0 acre
feet of water was diverted into the Metropolitan Aqueduct. Monthly Water 
Diversion Report, Department of the Interior, Bureau of Reclamation 
(May 1950). 

See also S. 75, Slst Cong., 1st sess. (1949) (Central Arizona Project). 
• See BUJWa, pp. 58--64, 61HIS. 
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R.EcL.uuTioN Pno.JEC.rs.-By a 1906 supplement to the Rec
lamation Act, Congress authorized the Secretary of the Interior 
to "provide for water rights" for towns established by him in 
connection with reclamation projects and to contract with such 
towns and with towns in the immediate vicinity of projects 
which "shall have a water right from the same source" as the 
project, for delivery of water supply to some convenient point.211 

Charges must not be less nor upon terms more favorable than 
those fixed for the irrigation project, and must be paid into the 
Reclamation Fund. 10 

A 1920 statute empowers the Secretary to contract to supply 
water "for other purposes than irrigation." 11 Such a contract 
may be executed only when there is "no other practicable 

. source of water supply for the purpose," and when the delivery 
of such water would not be detrimental to water service from 
the irrigation project or rights of prior appropriators. Proceeds 
must be covered into the Reclamation Fund. 

Under 1939 reclamation legislation, the Secretary is author
ized to enter into contracts to furnish water for "municipal 
water supply or miscellaneous purposes." az The contract must 
require repayment of "an appropriate share" of that part of con
struction costs allocated by the Secretary to "municipal water 
supply or other miscellaneous purposes," within not to exceed 
40 years and with interest at not exceeding 3% percent per 
annum if he deems an interest charge proper. Or the con
tract must produce revenues at least sufficient to cover an 
"appropriate" share of annual operation and maintenance 
costs and fixed charges, within not to exceed 40 years 
and with annual payments made in advance of delivery of 
water. Here again, the contract must not impair the efficiency 
of the project for irrigation purposes. 

Special note should be made of the history of the authoriza
tion of the Parker Dam, operation of which provides impor-

• Aet of April16, 1906, I 4, 34 Stat.ll6, 43 U. S. C. 567. 
•[tJ. 
• Aet of February 25, 1920, 41 Stat. 451, 43 U. S. C. 521. 
• Act of August 4, 1939, 1 9(e), 53 Stat. 1187, 1194, 43 U. S. C. 485h (e). 
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tantly for water supply, among other uses.11 Moreover, large 
tentative allocations to municipal water supply have been 
made in connection with the Central Valley and the Missouri 
River Basin Projects." 

AlwY PROJECTs.-In 1937, Congress made special provision 
for domestic water supply at flood-control projects. It author
ized the Secretary of the Army to receive contributions from 
states and political subdivisions and expend them in connec
tion with Federal funds appropriated for authorized flood-con
trol work, whenever on recommendation of the Chief of Engi
neers he deems such work "advantageous in the public inter
est." 811 And plans for any reservoir project may be modified 
to provide additional storage capacity for "domestic water 
supply or other conservation storage," if the cost of such in
creased capacity is contributed by local agencies and they agree 
to utilize such capacity in a manner consistent with "Federal 
uses and purposes." • 

A 1944 authorization vests broad authority in the Secretary 
of the Army to contract for surplus water at any reservoir un
der Army control.81 

· Under it, he may contract with states, 
municipalities, private concerns, or individuals, "at such prices 
and on such terms as he may deem reasonable, for domestic 
and industrial uses for surplus water that may be available." 
But no such contract may adversely affect "then existing law
ful uses of such water." Proceeds are deposited in the Treasury 

• Act of August 30, 1935, I 2, 49 Stat. 1028, 1039. · Cont. Rep. No. 1816, 
74th Cong., 1st Sess. (1935) which sets forth that Parker Dam Is a diversion 
dam intended to lift water up into the Metropolitan Aqueduct. Also stating 
that the dam Is a "loan and grant project which is to be financed from 
the sale of bonds of the City of Los Angeles," p. 21. See also mpra, n. 27, 
pp. 320-321. 

• See AVJ:B.AGB R.&.TJC AND REPAYKENT STlJDIES JI'OB Powm SYSTEKS 011 

BUBEAu or lbDcLA.KATIOII PBo.mcTs, Department of the Interior, Bureau of 
Reclamation, second table following p. 13 (.January 1950), showing tenta
tive allocations of $11,721,000 in the case of the Central Valley Project, and 
$43,550,000 in the case of the MissoUri River Basin Project. 

• Act of .July 19, 1937, I 1, 50 Stat. 515, 518, 33 U. S. C. 701h. 
• U.. When the contributions are in excess of the actual cost of the work 

contemplated and properly chargeable to such contributions, such excess 
may be returned to the contributing interests. 

• Act of December 22, 1944, I 6, 58 Stat. 887, 890, 33 U. S. C. '108. 
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as miscellaneous receipts. Moreover, since 1944, all River and 
Harbor and all F1ood Control Acts have provided that use for 
navigation, in connection with operation and maintenance 
of works therein authorized for construction, of waters arising 
in states lying wholly or partly west of the ninety-eighth me
ridian shall be only such use as does not conflict with any bene
ficial consumptive use, present or future, in states lying wholly 
or partly west of the ninety-eighth meridian, of such waters 
for domestic, municipal, stock-water, irrigation, mining, or 
industrial purposes.88 

FPC LICENSED PRoJECTs.-In discussing the Federal Power 
Act, we pointed out that the project adopted must be best 
adapted to a comprehensive plan for improving or developing 
the waterway for commerce, for power, and "for other bene
ficial public uses." • Pursuant to this requirement, provision 
has been made against interference with water supply.• Also 
relevant here is the Act's prohibition against interference with 
state laws relating to "control, appropriation, use or distribu
tion of water used in irrigation or for municipal or other uses, 
or any vested right acquired therein." a. 

SrocK WATERING.-Provision of water supply for stock
watering purposes is authorized by the Taylor Grazing Act. It 
empowers the Secretary of the Interior to ~ue permits and 
approve cooperative arrangements for the construction of 
"fences, wells, reservoirs, and other improvements necessary 
to the care and management of the permitted livestock." a 

Additional provision is made for water supply for stock 
watering on public lands. Such lands containing "water holes 
or other bodies of water needed or used by the public for 

• See, e. g., Act of December 22, 1944, § 1(b), 58 Stat. 887, 889; Act of 
March 2, 1945, § 1(b), 59 Stat.lO,lL 

• See npra, p. 275. 
• See Great Norlhen. POVJer Company, Project 1105, TllmTEENTH ANNUAL 

REPoBT, FmEBAL PoWEB CoKHISSION, pp. 302. 304 (1933), and final order, 
FoUBTEENTR ANNUAL BEPolrr, FEDEBAL PoWEB ColLHIBBION, p. 118 (1934) in 
which the Federal Power Commission denied the license. 

.. See ltlJWfl, p. 2i6. 
a Act of JIIDe 28, 1934, § 4, 48 Stat. 1269, 1271, 43 U. S. C. 315c. 
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watering purposes" shall not be reserved but held open for 
public use." Furthermore, the Secretary of the Interior may 
withdraw from entry lands necessary to insure access by the 
public to reserved "watering places needed for use in the :mpve
ment of stock."" . An earlier statute provides that any person, 
livestock company, or transportation corporation engaged in 
breeding, grazing, driving, or transporting livestock may con
struct "reservoirs upon unoccupied public lands" of the United 
States, not mineral or otherwise reserved, for the purpose of 
"furnishing water to suc:li livestock," provided that such reser
voir shall not be fenced and shall be open to the "free use of 
any person desiring to water animals of any kind." 411 

· 

SPECIAL PRoVISIONS IN ARm AND SEMIARID AREAS.-A de
clared purpose of Congress under the 1937 Water Facilities Act 
is "to assist in providing facilities for water storage and utiliza
tion in the arid and semiarid areas of the United States." 411 

Congress announced this purpose in express recognition of the 
wastage and inadequate utilization of water resources on farm, 
grazing, and forest lands in the arid and semiarid areas of the 
United States resulting from inadequate facilities for storage 
and use. To effectuate this policy, the Secretary of Agriculture 
is authorized to formulate and keep current a program of proj
ects for the construction and maintenance in those areas of 
"ponds, reservoirs, wells, check-dams, pumping installations, 
and other facilities for water storage and utilization, together 
with appurtenances to such facilities." 4

' -

Also noteworthy here is the authority vested in the Secre
tary of the Interior to construct "water conservation and utili
zation projects in the Great Plains and arid and semiarid areas 
of the United States," for the declared purpose of "stabilizing 
water supply and thereby rehabilitating farmers on the land 

• Act of December 29, 1916, §10, 39 Stat. 862, 865, as amended, 43 U. S. C. 
300. 

IA[tJ. 

• Act of January 13, 1897, §1, 29 Stat. 484, as amended, 43 U. S.C. 952 • 
.. Act of August 28, 1937, I 1, 50 Stat. 869, 16 U. S. C. 590r. 
• I 2, 50 Stat. 869. 16 U. S. C. 590s. 
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and providing opportunities for permanent settlement of farm 
families." • 

MISCELLANEOUs.-One of the purposes for the establishment 
of national forests is declared to be the "securing of favorable 
conditions of water flows."" Further, all waters within the 
boundaries of national forests may be used for "domestic, min
ing, milling, or irrigation purposes,'! under the laws of the state 
wherein such national forests are situated, or under the laws of 
the United States and the rules an<J regulations established 
thereunder .50 

Of interest is a 1934 statute providing that in case a permittee 
or lessee strikes water while drilling for oil or gas on public lands 
and such water is of a quality and quantity to be valuable and 
usable at reasonable cost for agricultural, domestic, or other 
purposes, the Secretary of the Interior may purchase the casing 
in the well.11 

Also noteworthy is an authorization whereby the Secretary 
of the Interior may grant certain rights-of-way over public 
lands for ditches, canals, or reservoirs to be used for purposes of 
"water transportation" for domestic uses.52 

No survey concerning water supply would be complete with
out mention of the potentialities of desalination of sea and 
other saline water, and also of artificial rainmaking. 

Obviously, if a feasible method of converting salt water into 
fresh water were developed, many water shortages and resultant 
controversies would be solved. Several bills were introduced 
in the Eighty-first Congress to provide for research to determine 

.. 
8 Act of August U, 1939, 1 1, 53 Stat. 1418, as amended, 16 U. S. 0. 590y. 

s~ also aupra, pp. 243-245. 
• Act of June 4, 1897, §1, 30 Stat.ll, 35, 16 U. S. 0. 475. 
10 §1, 30 Stat. 36, 16 U. S. 0. 481; 36 0. F. R. 251.9. See also Act of 

February 1, 1905, 1 4, 33 Stat. 628, 16 U. S. 0. 524; Act of May 28, 1940, 
54 Stat. 224, 16 U. S. 0. 552a-552d, providing for protection for purposes 
of municipal water supply of watersheds within national forests. 

• Act of February 25, 1920, 1 40, 41 Stat. 437, as added by Act of June 16, 
1934, 48 Stat. 977, 30 U. S. 0. 229a. 

• Act of May 11, 1898, § 2, 30 Stat. 404, as amended, 43 U. S. 0. 951. 
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the most practical method of desalination of sea or other saline 
water.111 

Artificial rainmaking poses several legal problems. These 
include possible liability arising from personal injury or prop
erty damage resulting from the artificially induced precipi
tation, and possible claim to· property rights in weather." 
There is also the question of the nature and extent of possible 
governmental control. 

Fish and Wildlife Preservation 

Since water and land are both important to wildlife, prelim
inary note should be made of certain statutory provisions re
specting wildlife refuges. For example, in an Act establishing 
the Federal Aid to Wildlife Fund, Congress has provided that 
states constructing wildlife refuges which conform to standards 
fixed by the Secretary of the Interior may receive financial aid 
under a prescribed formula.ss Likewise, provision is made for 
federal acquisition of wildlife refuges under the Migratory Bird 
Conservation Act.118 Other statutes authorize federal acquisi
tion and development of specific areas of land and water for 
wildlife refuges.57 

Of more direct relevance to our survey are certain pro
tective provisions of statutes concerning federal and licensed 
nonfederal developments. For example, since 1888 the Sec
retary of the Army has had discretionary authority to provide · 
"sufficient fishways," whenever navigation improvements are 

• See, e. g., S. 1300: H. B. 265; H. B. 3123; H. B. 3650-all 81st Cong., 1st 
sess. (1949). 

11 Because of the recency of the development, precise legal priliciples have 
not yet evolved. See Ball, Slwpitlfl the Law of Weather Control, 58 YALE 
L. l. 213 {1949). 

• Act of September 2, 1937, 50 Stat. 917, as amended, 18 U.S. C. 669-669i. 
• Act of February 18, 1929, 45 Stat. 1222, as amended, 16 U. S. C. 715-715d, 

715e, 715f-715k, 7151--715r. 

• See, e. g., Act of June 7, 1924, 43 Stat. 650, as amended, 16 U. S. 0. 
'121-731; Act of April 23, 1928, 45 Stat. 448, as amef!ded, 16 U. S. C. 690-
690h; Act of June 12. 1930, 46 Stat. 579, as amended, 16 U. S. C. 69L 
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found to operate as obstructions to the passage of fish.58 Sim
ilarly, Army Engineer investigations and improvements of 
waterways must include "a due regard for wildlife conserva
tion." • Also, no use of Army reservoir areas is permitted in
consistent with laws for the "protection of fish and game" of the 
state in which such area is situated.80 In the management of 
existing facilities in the upper Mississippi River, the Depart
ment of the Army is directed to give full consideration and 
recognition to the needs of fish and other wildlife resources and 
their habitat dependent on such waters and it is required gen
erally to operate and maintain pool levels as though navigation 
were carried on throughout the year.81 

In the case of nonfederal power developments, Federal 
Power Commission licensees must construct, maintain, and 
operate "such fishways as may be prescribed by the Secretary 
of the Interior." 112 

In the case of the Columbia River and its tributaries, the 
Secretary of the Interior is directed to conduct such investiga
tions, surveys, and experiments as may be necessary to direct 
and facilitate conservation of fishery resources.• He is also 
directed to construct and install devices in the Columbia River 
Basin for the improvement of feeding and spawning conditions 
for fish, for the protection of migratory fish from irrigation 
projects, and for facilitating free migration of fish over 
obstructions." 

Conservation of wildlife is also declared to be one of the 
purposes of national parks, monuments, and reservations.65 

Since national parks and monuments are sanctuaries for wild-

• Act of August 11, 1888, § 11, 25 Stat. 400, 425, 33 U. S. C. 608. 
• Act of June 20, 1938, § 1, 52 Stat. 802, 33 U. S. C. 540. 
• Act of December 22, 1944, § 4, 58 Stat. 887, 889, as amended, 16 U.S. C. 

460d. 
a Act of March 10, 1934, 48 Stat. 401, as added by Act of June 19, 1948, 62 

Stat. 497. 
11 Act of June 10, 1920, § 18, 41 Stat. 1063, 1073, as amended, 16 U. S. C. 

811. 
• Act of May 11, 1938, § 2, 52 Stat. 345, as amended, 16 U. S. C. 756. 
.. Id. 
• Act of August 25, 1916, § 1, 39 Stat. 535, as amended, 16 U. S. C. 1. 
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life of every sort, protection is afforded in these areas.• Like
wise, regulations limit hunting and fishing in national forests.81 

Much broader in effect are provisions for protection of fish 
and wildlife in other statutes as implemented principally in 
1946.88 In the interest of wildlife conservation and rehabilita
tion, the Fish and Wildlife Service of the Department of the 
Interior has authority to provide specified assistance to, and 
cooperate with federal, state, and public or private agencies.• 
It is also empowered to make surveys and investigations of the 
"wildlife of the public domain, including lands and waters or 
interests therein acquired or controlled by any agency of the 
United States." 10 

Furthermore, whenever any federal agency or private agency 
under federal permit impounds, diverts, or otherwise controls 
waters, it must consult with the Fish and Wildlife Service and 
the head of the state agency concerned with wildlife resources 
"with a view to preventing loss of and damage to wildlife re
sources." n The reports and recommendations of the Secretary 
of the Interior and the state agency must be made an integral 
part of any report submitted by the federal agency responsible 
for engineering surveys and construction of water-control 
projects.n The cost of planning for and construction and 
maintenance of facilities for protection of fish and wildlife 
shall be an integral part of the cost of such projects.11 Costs 
allocated to the preservation and propagation of fish and wild
life are made nonreimbursable specifically in the case of rec
lamation projects.14 

• 36 C. F. R. 1.9 . 
., 36 C. F. R. 261.8, 261.9. 
• Act of August 14, 1946, 60 Stat. 1080, 16 U. S. C. 661 et seq. The 

Tennessee Valley Authority is specifically exempted. § 9, 60 Stat. 1082, 
16 u. s. c. 666c. 

•11, 60 Stat. 1080, 16 U. S. C. 66L 
'"Act of August 14, 1M6, § 1, 60 Stat. 1080, 16 U. S.C. 66L 
n I 2, 60 Stat. 1080, 16 U. S. C. 662. 
•It~. 

'"ld. 

"I d. Cf. the President's message vetoing the Vermejo Project, H. R. 3788, 
Slst Cong.,lst sess. (1949), printed in H. Doc. No. 316, 81st Cong., 1st sess. 
(1949). 
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In addition, whenever waters are controlled by the United 
States, the projects must make adequate provision consistent 
with the primary purposes for their use, together with certain 
related lands or interests therein "for the conservation, mainte· 
nance, and management of wildlife resources thereof, and its 
habitat thereon." 711 In accordance with general plans, such 
waters and other interests shall be made available without 
cost for administration by the state agency exercising adminis· 
tration over wildlife resources if migratory birds are not in 
question.78 Or if they have value in carrying out the migratory 
bird-management program, those waters and interests must 
be similarly made available to the Secretary of the Interior.17 

Complementing the foregoing provisions is certain investi
gative authority of the Fish and Wildlife Service and the 
Bureau of Mines.'8 They may inquire as to the effects of 
"domestio sewage, mine, petroleum, and industrial wastes, 
erosion silt, and other polluting substances on wildlife," report
ing to Congress thereon with recommendations. Such investi
gations shall include: 

(1) the determination of standards of water quality 
for the maintenance of wildlife; 

(2) the study of methods of abating and preventing 
pollution, including methods for the recovery of useful 
or marketable products and byproducts of waste; and 

(3) the collation and distribution of data on the 
progress and results of such investigations for the use 
of Federal, State, municipal, and private agencies, in
dividuals, organizations, and enterprises. 

No provision is made for requiring corrective action. 
Noteworthy also are recent statutes making available to 

states certain financial aid by the United States for wildlife 
restoration and fish restoration and management projects.78 

,. § 3, 60 Stat. 1081, 16 U. S. C. 663. 
•ra. 
"'Ill. 
" § 5, 60 Stat. 1081, 16 U. S. C. 665. 
• Act of September 2, 1937, 50 Stat. 917, as amended, 16 U. S. C. 669-6691; 

Act of August 9, 1950, 64 Stat. 430. 
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Recreation 

Water plays an hnportant role in recreation. And Con
gress has provided many water-resource programs and author
ized the construction of many projects suitable for recreation 
as well as for their primary purposes. Reservoir projects often 
provide ideal recreation areas. National parks contain many 
lakes and streams similarly useful. Nor are the national for
ests to be overlooked. 

In the case of reservoir projects under Army control, Con
gress in 1944 made provision for recreation.80 The Chief of 
Engineers is thereby authorized to construct, maintain, and 
operate public park and recreational facilities. Also, the Sec
retary of the Army may grant leases of such areas and facilities 
upon terms he deems reasonable, giving preference to federal, 
state, or local governmental agencies. These may be made 
without monetary consideration when the Secretary of the 
Army determines it to be in the public interest. Similarly, 
leases are permitted to nonprofit organizations at nominal 
rentals. Moreover, it is expressly declared that, when deter
mined by the Secretary of the Army not to be contrary to the 
public interest: 

The water areas of all such reservoirs shall be open to 
public use generally, without charge, for boating, swim
ming, bathing, fishing, and other recreational pur
poses * * *. 

In the case of reclamation projects, there is no corresponding 
general authorization.S1 However, recreational facilities are 
available at certain reclamation projects, the facilities being 
under the control of the National Park Service in some cases, 
as we shall shortly see. 

Also the Federal Power Commission may require licen~ees 

• Act of December 22, 1944, I 4, 58 Stat. B87, 889, as amended, 16 U.S. C. 
460d. 

• But see H. R. 4403, Blat Cong., 1st sess. (1949) which passed the House 
of Representatives August 1, 1949 and made provision for recreational uses 
at reclamation projects; see H. Rep. No. 918, Blat Cong., 1st seas. (1949). 
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to make provision for "beneficial public uses, including recre
ational purposes," in approving project plans. • 

In tbe case of tbe Tennessee Valley Authority, any real prop
erty may be conveyed by deed, lease, or otherwise, to any per
son or per8011B for the purpose of recreation, or use as a summer 
residence, or for the operation on such premises of pleasure 
resorts for boating, fishing, bathing, or any similal' purpose.• 

Of general importance are the authorizations for and activi
ties of the National P8l'k Secvice. With a specified exception, 
the fundamental purpose of national p8l'ks, monuments, and 
reservatiollB is declared to be: • 

to conserve the scenery and the natural historic objects 
and the wildlife therein and to provide for the enjoyment 
of the same in such manner and by such means as will 
leave them unimpaired for the enjoyment of future gen
erations. 

Reserving for later discussion the possibility of conflict be
tween that purpose and the development and use of water 
resoUI'CeS, • it is important to note here that Congress in 1946 
included in its statement of purposes for which appropriations 
for tbe National P8l'k Service are authorized the: • 

administration, protection, improvement, and mainte
. nance of areas, under the jurisdiction of other agencies 
of the Government, devoted to recreational use pur
suant to cooperative agreements. 

• Act of .June 10. 1920. 1 tO( a}. 41 Stat. 1063. 1068, as amended. '1.6 
U. S. C. SOO(a). See also Coracor4 Bl«tric Co•JHJAII. Project No. 1903. 
41'. P. C. 636. 637; WUcoui• Ptlblic Berrice COJ"fH)nstiof&. Project No. 19!0. 
51'. P. C. 550; Finl IOtDG Hrdro-BU?:ceriD Cool'ef'llt~ ProJect No. 1853. 
61'. P. C. 234; Paci/k 6fu .U Blectrie Corr&fiGIIIf. Project No. 1962. 6 1'. P. C. 
731; Georr/i4 PolDer Co.fHinlf. Project No. 1951. 6 1'. P. C. 800; Bolltlenl 
Califantia BtliMM. Corr&fHIRif. Project No. 1.930, 1'. P. C. Order of Kay 18. 
1950. 

• Act of Yay 18, 1933. 1 4(k}. 48 Stat. 58. 00.. as amended. 16 U. S. C. 
&lle(k) (a). 

• Ad: of August 25. 1916. 11. 39 Stat. 535. as amended. 16 U. S. C. L 
• See ia/r&, Comparative S111DillU'J'. Chapter 10. pp. 493--643.. 
• Act of August 7.11KG. 60 Stat. 885.16 U.S. 0.17j-2(b). 
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Under this authorization, funds are made available to the 
Service for maintenance of recreational facilities in reservoir 
areas such as the Lake Mead National Recreation Area and the 
Coulee Dam National Recreation Area.S' Use of waters of 
national parks for recreational purposes is permitted subject to 
prescribed regulations. 118 Appropriations are also expressly 
authorized for the: 811 

investigation and establishment of water rights in ac-. 
cordance with local custom, laws, and decisions of courts, 
including the aequisition of water rights or of lands or 
interests in lands or interests in rights-of-way for use 
and protection of water rights necessary or beneficial in 
the administration and public use of the national parks 
and monuments. 

Recreational uses also find some recognition in legislation 
concerning national forests. For example, the Secretary of 
Agriculture has authority to rent or lease to "responsible" per
sons or corporations, "suitable spaces and portions of ground 
near, or adjacent to, mineral, medicinal, or other springs, within 
any national forest reserves," for the pu,rpose of erecting sani
tariums or hotels open to the public.• He is similarly author
ized to permit, for periods not exceeding 30 years, occupancy 
of national forests "for the construction of summer homes, 
hotels, stores, or other structures needed for recreation or pub
lic convenience, not exceeding five acres to any one person or 
association." 11 Reference should also be made to the so-called 
"0 and C lands" under the jurisdiction of the Secretary of the 
Interior.• Here, Congress provided for sustained-yield man
agement of timberlands for express purposes, including pro-

• Unpublished Memorandum of Agreement, Bureau of Reclamation and 
National Park Service, August 29, 1936; Unpublished Memorandum of 
Agreement, Bureau of Reclamation, National Park Service, and Office of 
Indian Affairs, December 18. 1946. 

• 36 C. F. R. 1.4, L6, L'l. 
• Act of August 7, 1946, 60 Stat. 885, 16 U.S. C.17j-2(g). 
• Act of February 28, 1899, 11. 30 Stat. 90S, as amended, 16 U. S. C. 495. 
• Act of :Hareh 4, 1915, 38 Stat. 1086, 1101, 16 U. S. C. 497 • 
• See infra. pp. 358-359. 
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tecting watersheds, regulating stream flow, and "providing 
recreational facilities." 1111 

Moreover, in operations under the Bankhead-Jones Farm 
Tenant Act, submarginal lands retired as not suitable for cul
tivation may be made available for recreational purposes.96 

The foregoing statutory provisions for recreation in con
nection with federal activities, as we have seen, vary consider
ably with respect to the recovery of costs of providing such 
facilities. 

Shore Protection 

Functionally, laws concerning protection of shores may be 
related to those concerning navigation, or flood control, or 
related uses of land, all considered in other chapters. We 
shall consider shore-protection legislation separately, however, 
since it especially seeks to avoid damage by water to coastal 
shorelands which often serve recreational purposes. 

In 1930, Congress authorized and directed the Chief of Engi
neers under the direction of the Secretary of the Army to 
cause investigations and studies to be made in cooperation with 
the appropriate agencies of various coastal and Great Lakes 
States, and the Territories, with a view to devising effective 
means of preventing "erosion of the shores of coastal and lake 
waters by waves and currents." 96 Under this Act, no money 
may be expended in any state which does not provid~ for 
cooperation with the agents of the United States and con
tribute to the project, funds or services, or both, as the Secre
tary of the Army may deem appropriate and require. Con
gress also established a Beach Erosion Board consisting of 
seven members, four of whom must be officers of the Corps of 
Engineers and three engineers to be selected with regard to 
their special fitness by the Chief of Engineers from among the 

• Act of August 28, 1937, § 1, 50 Stat. 874. For a definition of "sustained
yield management," see infra, n. 41, p. 359. 

"Act of July 22, 1937, § 31, 50 Stat. 522, 525, as amended, '1 U.S. C. 1010-
1012; '1 C. F. B. 600.3. 

• Act of July 3, 1930, § 2, 46 Stat. 918, 945, 33 U. S. C. 426. In this con
nection see Act of August 30, 1935, § 5, 49 Stat. 1028, 1048, 33 U. S. C. 546a. 
See also BUpra, pp. 93-94. 
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cooperating state agencies. This Board is assigned the duty 
of furnishing technical assistance in the conduct of studies and 
of reviewing reports of investigations. 

Federal participation was broadened by 1945 legislation 
assigning to the Beach Erosion Board the duty of making gen
eral investigations with a view to preventing "erosi'On of the 
shores of the United States by waves and currents" and deter
mining the most suitable methods for the "protection, restora
tion, and development of beaches." 86 Also added was the 
duty of publishing such useful data and information concern
ing the erosion and protection of beaches and shore lines as 
the Board may deem to be of "value to the people of the United 
States." 117 The costs of these general investigations are borne 
wholly by the United States.98 Provisions of existing law 
relating to examinations and surveys and to works of improve
ment of rivers and harbors are made applicable, "insofar as 
practicable," to examinations and surveys and to works of 
improvement relating to shore protection, except for reference 
for consideration and recommendation to the Beach Erosion 
Board instead of to -the Board of Engineers for Rivers and 
Harbors.1111 

The 1945 and subsequent River and Harbor Acts have re- · 
quired that reports of surveys on beach erosion and shore pro
tection specially authorized by Congress shall include an: ·100 

estimate of the public interests involved, and such plan 
of improvement as is found justified, together with the 
equitable distribution of costs in each case. 

Correspondingly, in reporting on cooperative investigations 
and studies authorized under the 1930 Act, the Beach Erosion 
Board is required by the 1945 legislation to state its opinion 
as to: 101 

(a) the advisability of adopting the project; 
----

• Act ot July 31, 1945, §1, 59 Stat. 508, 33 U. S. C. 426a. 
"Id. 
•It~. 

•t 2, 59 Stat. 508, 33 U. S. C. 426b. 
• See, e. II·• Act ot March 2, 1945, 1 6, 59 Stat. 10, 25. 
• I 3, 59 Stat. 508, 33 U. S. C. 426e. 

811611--61----23 
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(b) what public interest, if any, is involved in the 
proposed improvement; and 

(c) what share of the expense, if any, should be 
borne by the United States. 

One difference between the 1930 and 1945 Acts merits note. 
In authorizing investigations, the latter Act specifies that they 
be made with a view not only to preventing erosion, but also 
to determining the most suitable methods for the "protection, 
restoration and development of beaches." Similarly, the 1945 
Act gave the Board the added duty of publishing information 
concerning the "erosion and protection of beaches." 

Moreover, Congress in 1946 enacted legislation directed spe
cifically toward federal participation in the construction of 
works for protection of publicly-owned shores and the encour
agement of recreation, with this declaration of policy: 102 . . 

with the purpose of preventing damage to public prop-
erty and promoting and encouraging the healthful 
recreation of the people, it is hereby declared to be the 
policy of the United States to assist in the construction,. 
but not the maintenance, of works for the improvement 
and protection against erosion by waves and currents 
of the shores of the United States that are owned by 
States, municipalities, or other political subdivisions: 
Provided, That the Federal contribution toward the 
construction ofprotective works shall not in any case 
exceed one-third of the total cost. 

This law requires that the plan of protection be authorized 
by Congress.103 .Also, when the Chief of Engineers shall find 
that a shore-protection project has been constructed by a local 
governmental unit in accordance with authorized plans, he 
shall cause t~ be paid to such unit the amount authorized by 
Congress.106 

•• Act of August 18, 1M6, § 1, 60 Stat. 1056, 33 U. S. C. 426e. 
•It~. 

• 12, 60 Stat. 1056, 33 U. S. C., 426f. 
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Sediment and Salinity Control 

Legislative recognition of these aspects of development, uti
lization, and conservation of water resources has been ~fre-
quent and usually indirect. · 

Siltation of reservoirs may drastically curtail the useful life 
of a dam, and interfere with the navigability of waterways.105 

This has been indirectly recognized in extensive legislation for 
the protection and improvement of navigable waters by the 
Army Engineers/08 and more recently and more directly in 
legislation for erosion controJ.1°7 But sediment's direct impact 
on developmental programs has otherwise received infrequent 
attention in statutes of general application. In a number of 
instances, Congress has authorized particular river-develop
ment works in accordance with plans of the Army Engineers 
and of the Bureau of Reclamation, which take heed of the 
effect of sedimentation and the need for its controV08 

Significant also is the duty of the California Debris· Com
mif:~ion to adopt such plans as will improve the navigability 
of the rivers of the Sacramento and San Joaquin systems, 
deepen their channels, and protect their banks.109 The plans 
must be matured with a view to making them effective as 
against the encroachment of and damage from "debris result
ing from mining operations, natural erosion, or other 
causes." uo 

.. In this connection, see A STUDY OF METHODS UsED IN MEASUREMENT AND 

ANALYSIS OF SEDIMENT LoADS IN STBEAHB, FIARBC, lnte~departmental Com- . 
mittee, p. 11 (1948). See also INVENTOBY OF PUBLISHED AND UNPUBLISHED 
SEDIMENT-LoAD DATA IN THE UNITED STATES, FIARBC, Sedimentation Bulle
tin No.1 (1949); PllocEEDINGS OF THE FEDERAL IN'J.'EK.-AGENOY SEDDlENT.ATION 
CONFERENCE, United States Department of the Interior (January 1948). 

• See au pro, pp. 87-112. 
'"' See intra, pp. 366-372. 
• See, e. g., Fort Peck Project (Act of May 18, 1938, 52 Stat. 403, as 

amended, 16 U. S. C. 833-833p; Sen. Doc. No. 191, 78th Cong., 2d sess., p. 
107, 1944); Boulder Canyon Project (Act of December 21, 1928, 45 Stat. 
1057, as amended, 43 U. S. C. 617-617t; Sen. Rep. No. 592, 70th Cong., 1st 
sess., p. 18, 1928). See also proposed Central Arizona Project (Sen. Rep. 
No. 832, Slst Cong., 1st sess., pp.14-15, 1949). 

• Act of March 1,1893,§4, 27 Stat. 507,33 U.S. C. 664. 
•rfl. 
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Further, the Commission is authorized to make surveys to de
termine the utility and practicability of storage sites for the 
storage of debris or water, or as settling reservoirs, with the 
object of using them to aid in the improvement and protection 
of the rivers by preventing deposits therein of "debris resulting 
from mining operations, natural erosion, or other causes." D1 

Legislative attention has also been directed to the need 
for salinity control One example is afforded by the authoriza.
tion of the California Central Valley Project, which includes 
measures to prevent damage from salt water intrusion.us A 
more recent instance is the proposed Central Arizona Project, 
approved by the Senate but not by the House during the second 
session of the Eighty-first Congress. 111 A significant aspect of 
the proposal concerned the irrigation measures claimed to be 
necessary for preventing destruction of soil productivity 
through deposition of salts. 1u 

Finally, the 1950 Flood Control Act authorizes a compre
hensive study of the Arkansas, White, and Red River Basins 
with a view to beneficial development and utilization of water 
resources, including consideration of "recreation uses, salinity 
and sediment control and pollution abatement." ns 

Pollution COntrol 

Until recently, the general desire for clean waters has re
ceived specific recognition in federal legislation only so far 
as pollution might interfere with navigation. The earlier 
legislative enactments dealing with refuse matter and de
signed to protect navigation have already been set forth in 

.. I 5, 27 Stat. 507, 33 U. S. C. 665. 

.. Act of August 26, 1937, I 2, 50 Stat. 844, 850. 
- s. '15, 8Ist Coug .. 1st Sess.. (1.949). 
111 H. Doe. No.l36. 81Bt Cong..lst sess., p. 149 (1949). See also. fOnamrlng 

prevention of intrusion of sea waters Mermentau River and Tributaries. 
and Gult Intracoastal Waterway (Sen. Doe. No. 231, 79th Cong., 1st sess.. 
pp. 6. 23. 19.f5); Sacramento River (Sen. Doe. No. 142, 79th Cong., 2d sess., 
pp. 31--32, 19!6); Inland Waterway in Vicinity ot Fairfield, N.C. (H. Doc. 
No. '123. 80th Cong., 2d sess., pp. 22, ~1MB) • 

.. Act of Hay 17, 1950, I 205. M Stat. 1113.-
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some detail.118 Likewise, we have referred to the more recent 
authorization for the Fish and Wildlife Service and the Bureau 
of Mines to investigate pollution in relation to wildlife.UT In 
the main, those statutes skirt the fringes of the real pollqtion 
problem as it is commonly understood in association With 
sewage and industrial waste. 

At the same time, it is generally accepted that pollution does 
or may interfere with use of water resources for purposes of 
water supply, irrigation, recreation, and fish and wildlife. Re
peated attempts to obtain federal legislation for control or 
abatement of pollution nevertheless met failure. Although 
since 1944 the Surgeon General has been empowered to con
duct research relating to water purification, sewage treatment, 
and pollution of lakes and streams,118 not until1948 did Con
gress enact general legislation moving in the direction of con
trol and abatement. 

Enacting the Water Pollution Control Act in that year, Con-
gress said: 1111 

in connection with the exercise of jurisdiction.over the 
waterways of ·the Nation and in consequence of the 
benefits resulting to the public health and welfare by 
the abatement of stream pollution, it is hereby declared 
to be the policy of Congress to recognize, preserve, and 
protect the primary responsibilities and rights of the 
States in controlling water pollution, to support and 
aid technical research, to devise and perfect methods of 
treatment of industrial wastes which are not susceptible 
to known effective methods of treatment, and to provide 
Federal technical services to State and interstate 
agencies and to industries, and financial aid to State and 
interstate agencies and to municipalities, in the formu
lation and execution of their stream pollution abatement 
programs . 

... See wpro, pp. 11&--119 • 

... See wpro, p. 330. 

su Act of July 1, 1944, § 301, 58 Stat. 682, 691, as amended, 42 U. S. C. 241. 
01 

Act of June 30, 1948, 1 1, 62 Stat. 1155, as amended, 33 U. S. C. 466 
(Snpp. III). 
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Responsibility for administration of the program rests with 
the Surgeon General of the Public Health Service. In coopera
tion with federal agencies, state agencies, interstate agencies, 
and with the municipalities and industries involved, he must 

· prepare comprehensive programs "for eliminating or reducing 
the pollution of interstate waters and tributaries thereof and 
improving the sanitary condition of surface and underground 
waters." 120 Due regard must be given to improvements neces
sary to conserve waters for "public water supplies, propagation 
of fish and aquatic life, recreational purposes, and agricultural, 
industrial, and other legitimate uses." 121 

The Surgeon General is directed to collect and disseminate 
information relating to water pollution and its prevention and 
abatement, to support and aid certain technical research, and 
to make available the results of specified work conducted by 
him and cooperating agencies. Moreover, he must encourage 
cooperative state action, enactment of uniform state laws, and 
compacts between states.123 Blanket consent of Congress is 
given for negotiation of interstate compacts for prevention and 
abatement of pollution, and for establishment of agencies to 
make such compacts effective.123 To this date there has been 
no approval of such a compact by Congress, a concluding step 
required under the Act. 1M 

.. § 2(a), 62 Stat.1155, 33 U.S. C. 466a(a) (Supp. ill). 
-u .. 
110 § 2(b), 62 Stat. 1156, 33 U. S. C. 466a(b) (Supp. III). In this con

nection, it should be noted that the Public Health Service bas recently pre
pared a suggested state law for water-pollution control wbicb tbe Council 
of State Governments endorsed and recommended to the states for favorable 
consideration. A SuGGESTED STAn: W ATI!lll POLLUTioN CoNTROL Acr, and ae
companying Explanatory Statement, prepared in the Federal Security 
Administration by the Public Health Service, October 1950. 

m § 2(c), 62 Stat.1156, 33 U. S.C. 466a(c) (Supp. III). 
• Apart from the Act, it should be noted, however, that several compacts 

for the control and abatement of pollution have been negotiated. See Tri
State Compact (Connecticut, New .Jersey, and New York, Act of August Zl, 
1935, 49 Stat. 932); Red River of the North Compact (Minnesota, North 
Dakota, and South Dakota, Act of April 2, 1938, 52 Stat. 150) ; Ohio River 
Valley Water Sanitation Compact (Illinois, Indiana, Kentucky, New York, 
Ohio, Penru<ylvanla, Tennessee, Virginia, and West Virginia, Act of .July 11, 
1940, 54 Stat. 752) ; Potomac River Compact (District of Columbia, Mary
land, Pennsylvania, Virginia, and West Virginia, Act of .July 11, 1940, 54 
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Elaborate provisions are prescribed for administrative and 
legal action.125 The pollution of interstate waters endangering 
the health or welfare of persons in a state "other than that 
in which the discharge originates" is declared by the statute 
to be a "public nuisance." Whenever the Surgeon General 
finds such a nuisance occurring, he must give notice to the 
pollutor and inform the water-pollution agency of the state 
where the discharge originates. Such notice may outline 
"recommended" remedial measures. If action "calculated to 
secure abatement" is not commenced within the prescribed 
time, this failure must be brought to the attention of the 
pollutor and the state agency. This second notice to the state 
agency "may" be accompanied by a recommendation that it 
initiate suit to abate the pollution. 

If the pollution continues and the state fails to act, the Fed
eral Security Administrator may initiate a hearing before a 
board of five or more persons appointed by him to hear evidence 
and make recommendations. After reasonable opportunity to 
the pollutor for compliance with the board's recommendations, 
the Administrator may, with the "consent" of the water-pol
lution agency "of the state or states in which the matter causing 
or contributing to the pollution is discharged," request the 
Attorney General to initiate suit to secure abatement of the 
pollution. In which event, it is provided that the court, "giving 
due consideration to the practicability and to the physical and 
economic feasibility of securing abatement of any pollution 
proved," may enter such judgment and orders "as the public 
interest and equities of the case may require." 

The Act makes no provision for enforcement action if con
sent is not forthcoming from the state where the pollution 
originates, irrespective of the damage or danger to other states. 

In addition to the foregoing, a program of financial assist
ance is provided. Loans may be made by the Federal Security 
Administrator to any state, municipality, or interstate agency 

Stat 748) ; New England Interstate Water Pollution Control Compact (Con
necticut, Massachusetts, New York, Rhode Island, and Vermont, Act of July 
31, 1947,61 Stat 682). 

•12(d), 62 Stat. 1156, 33 U. S.C. 466a(d) (Supp. lll). 
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for the construction of treatment works to prevent the dis
charge by such state or municipality of untreated or inade
quately treated sewage or other waste into interstate waters 
or tributaries.118 For this purpose, the statute authorizes ap
propriation of $22,500,000 annually in the 1948-1953 period.12

' 

But no funds have yet been appropriated for this purpose. 
A similar authorization of $1,000,000 per year is included 

for payments to states for conducting investigations, research, 
surveys, and studies related to the prevention and control of 
water pollution caused by "industrial wastes." 128 And a like 
authorization for a sum of $1,000,000 is provided for grants to 
states, municipalities, or interstate agencies to finance engi
neering, architectural, and economic investigations and other 
actions preliminary to construction of projects approved by 
the state agency and the Surgeon General.128 Noteworthy also 
is an authorization of appropriations for the erection of re
search facilities at Cincinnati, Ohio, for the use of the Public 
Health Service.180 

Because of its importance both to the subject of pollution 
and the possibility of its control through interstate compact, 
reference is made here to the recent decision by the Supreme 
Court of Appeals in West Virginia, in the case of State ex rei. 
Dyer v. Sims, already discussed in some detail.131 

Collection of Basic Data 

Successful and efficient water-resource development pro
grams depend in part upon adequate and reliable data. This 
includes general information such as that relating to popula
tion, housing, farming, manufacturing, foreign trade, and com
merce collected by the Bureau of the Census and the Bureau 
of Foreign and Domestic Commerce, as well as data more 

• § 5, 62 Stat.1158, as amended, 33 U.S. C. 466d (Supp. Ill), Reorganiza-
tion Plan No. 16 eft'ective May 24, 1950. 

ur § 7, 62 Stat. 1159, 33 U. S. C. 466f ( Supp. III). 
• § S(a), 62 Stat. 1159, as amended, 33 U. S.C. 466g(a) (Supp. III). 
• § S(e), 62 Stat.1159, as amended, 33 U.S. C. 466g(e) (Supp. III) • 
.. § S(b), 62 Stat. 1159, as amended, 33 U. S.C. 466g(b) (Supp. III). 
•133 w. Va. -, 58 S. E. 2d 766, decided April4, 1950; see BUJWG, pp. 68-70. 
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directly pertinent to water-resource programs. To enable col
lection of data, Congress has legislated extensively. 

In the first place, in discussing the operations of the Army 
Engineers and the Bureau of Reclamation, we noted in some 
detail legislative provisions whereby each makes its own in
vestigations and surveys in the preparation of projects. ua Sim
ilarly, we referred to the broad investigative authority con
ferred upon the Federal Power Commission for the collection of 
data valuable in both federal and nonfederal development. In 
addition, Congress has made provision for collection of data 
by a number of other agencies. 

GEOLOGICAL SURVEY.-Created by Congress in 1879, the 
Geological Survey was assigned responsibility for the "classi
fication of public lands and examination of the Geological 
Structure, mineral resources, and products of the national 
domain." 131 Under an 1888 act, funds were appropriated for 
an investigation by the Survey of the arid regions of the United 
States for "the selection of sites for reservoirs and other 
hydraulic works necessary for the storage and utilization of 
water for irrigation. and the prevention of floods and over
flows." JU In an 1894 statute, Congress made funds available 
to it for "gauging the streams and determining the water supply 
of the United States, including the investigation. of under
ground currents and artesian wells in arid and semiarid sec
tions." 131 Subsequent appropriation acts made provisions for 
the gauging of streams, determining of water supply of the 
United States, and publishing of reports.138 A 1942 statute · · 
authorizes the Secretary of the Interior to acquire lands or 
interests therein for use by the Geological Survey in gauging 
streams.-

Classification of public-domain lands as sites valuable for 
power purposes is a function of the Geological Survey under 

- See ftll)nl, pp. 91-95, 1.34-135, 187-192. 
• Act of March 3,1879,11, 20 Stat. 37'1, 39t, 43 U. S.C. 31. · 
• Act of October 2, 1888, 25 Stat. 505, 526, as amended, 43 u. s. c. 662. 
• Act of August 18. 1894, 28 Stat. 372, 398. 
• Act of June 11, 1896. 29 Stat. 413. 436; Act of May 16, 1902, 32 Stat. 

7 41, as amended, 44 U. S. C. 260. 
• Act of December 24, 1942, 56 Stat. 1086, 43 U. 8. C. 36b. 
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its 1879 authorization and a supplemental order of the Secre
tary of the lnterior.ua Such a classification operates as a 
withdrawal of the lands from all forms of entry under the pub
lic land laws, subject to the provisions of Section 24 of the 
Federal Power Act.1311 

WEATHER BUREAu.-Undertaking certain functions previ
ously performed by the Signal Corps of the United States 
Army/44 the Weather Bureau was established by Congress in 
1890 within the Department of Agriculture.1a. In 1940, the 
Bureau was transferred to the Department of Commerce, 
where the following f!ffi.ctions are performed under the direc
tion of its Chief: ta 

the forecasting of weather, the issue of storm warnings, 
the display of weather and flood signals for the benefit 
of agriculture, commerce, and navigation, the gauging 
and reporting of rivers, the maintenance and operation 
of sea-coast telegraph lines and the collection and trans
mission of marine intelligence for the benefit of com
merce and navigation, the reporting of temperature 
and rain-fall conditions for the cotton interests, the dis
play of frost and cold-wave signals, the distribution of 
meteorological information in the interests of agricul
ture and commerce, and the taking of such meteorologi
cal observations as may be necessary to establish and 
record the climatic conditions of the United States, 
or as are essential for the proper execution of the fore
going duties. 

In addition, we have already referred to the 1938 statutory 
provision for establishment by the Weather Bureau of a cur-

• Act of ~ 3, 1879, I 1, 20 Stat. 377, 394, see 43 U. S. C. 31; Depart
ment of the Interior Order No. 2333, lune 20, 1947, 12 F. B. 4025. 

• Act of lune 10, 1920, 1 24, 41 Stat. 1063, 1075, as amended, 16 U. S. C. 
818 (Snpp. m). 

-Act of October 1, 1890, 11, 26 Stat. 653. 
· ... Itl., see 15 U. S. C. 311~ 
-~ 3, 26 Stat. 653, as amended, 15 U. S. 0. 313. See lMO Reorganization 

Plan No. IV, §8, effective lune 30, 1940, following 5 U. S. C. 133t; see 
15 U. S. C. 3ll note following. 
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rent information service on precipitation, flood forecasts, and 
warnings. u.s 

CoAST AND GEODETIC SURVEY.-Operating under an 1807 
statute authorizing a survey of the coasts of the United States, 
including islands and shoals, with roads or places of anchorage, 
within twenty leagues of any part of the shores of the United 
States, the Coast and Geodetic Survey is the oldest of the data
collection agencies.1

M Functioning within the Department of 
Commerce, the Coast and Geodetic Survey is authorized to 
conduct various_ hydrographic and topographic surveys of 
coastal water and land areas, as well as inland waters the 
survey of which is not otherwise provided for by statute.1410 

Also, it may conduct tide and current observations, geodetic
control surveys, field surveys for aeronautical charts, and 
measurements, investigations, and observations for determina
tion of variation in latitude and longi.tude.1411 These authori
zations Congress enacted:u' 

to provide charts and related information for the safe 
navigation of :marine and air commerce, and to provide 
basic data for engineering and scientific purposes and 
for other commercial and industrial needs. 

DEPARTMENT OF AGRICULTURE. --Several agencies .within the 
Department of Agriculture are concerned with the collection 
of basic data. 

Under the Soil Conservation and Domestic Allotment Act, 
the Soil Conservation Service is authorized: 1411 

to conduct surveys, investigations, and research relating 
to the character of soil erosion and the preventive 
measures needed, to publish the results of any such 
surveys, investigations, or research, to disseminate in
formation concerning such methods and to conduct 

.. See &VJH'll. p. 146. 
101 Aet of February 10, 1807, 2 Stat. 41.3. 
.. Act of August 6,1947, 11,61 Stat. 7trl, 33 U. 8. C. 883a (Supp. ill) • 
.. Itl • 
.. ltl . 
... Act of April 27,1935, 11,49 Stat.163, 16 U.S. C. 590a{1). 
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demonstrational projects in areas subject to erosion by 
wind or water. 

The portion of that Act administered by the Production and 
Marketing Administration contains additional authority rele
vant here. For it authorizes surveys, investigations, and re
search relating to the preservation and improvement of soil 
fertility, the promotion of economic use and conservation of 
land; diminution of exploitation and wasteful and unscientific 
use of national soil resources; and the protection of rivers and 
harbors against the results of soil erosion in aid of maintaining 
the navigability of waters and water courses and in aid ot flood 
controL1

• 

Also, we have recently referred to the jurisdiction of the 
Department of Agriculture over federal investigations of 
watersheds and measures for run-off and water-flow retardar
tion and soil-erosion prevention on watersheds.150 In predom
inantly farmland areas, these investigations and measures are 
carried out by the Soil Conservation Service.:m. The Forest 
Service conducts similar work concerning the national 
forests.151 

Under the Bankhead-Jones Farm Tenant Act, the Secre
tary of Agriculture is authorized to conduct certain surveys 
and investigations pertaining to soil erosion, mitigation of 
floods, impairment of reservoirs, surface and subsurface, mois
ture, and the protection of watersheds of navigable streams.151 

In connection with the collection of agricultural data by 
agencies within the Agricultural Research Administration, it 
is pertinent to note that the Bureau of Plant Industry, Soils, 
and Agricultural Engineering conducts research in plant breed
ing and production and improvement of soils.154 

-Act of February 29, 1936, § 1, 49 Stat. 1148, as amended, 16 U. S. C. 
590g(a),590i. 

-See BU~ pp. 316-317. 
• See aupra, p. 316 and infra, p. 377. 
• See infrG, p. 377. 
• Act of July 22, 1937, §§ 31, 47, 50 Stat. 525, 531, as amended, 7 U. S.C. 

1010,1021. 
-see Act of March 2, 1901, 31 Stat. 922, 926; Act of May 17, 1935, 49 

Stat. 247, 258; Reorganization Plan No. I. effective July 1, 1947; Secretary 
of Agriculture Memorlf:ndum No. 1197, July 1, 1947. 
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Other work conducted by tliis Bureau includes studies of 
basic physical and chemical properties of soil, and studies of 
microscopic plant and animal life in the soil and their effect on 
crops, methods of cultivation, irrigation, and crop rot~tion. 

Additional authority of general importance here stems from 
the Research and Marketing Act of 1946.155 It authorizes the 
Secretary of Agriculture "to conduct and to stimulate research 
under the laws and principles underlying the basic problems of 
agriculture in its broadest aspects, including but not limited to: 
* * * research relating to conservation, development 
and use of land, forest and water resources for agricultural 
purposes." 

TENNESSEE VALLEY AUTHORITY.-Exceptionally broad is 
TV A's authority for the collection of basic data. The President 
is authorized, by such means or methods as he may deem proper, 
to make such surveys of and general plans for the Tennessee 
River Basin and adjoining territory as may be useful in guid
ing and controlling the extent, sequence, and nature of devel
opment for the general purpose of fostering an orderly and 
proper physical, economic, and social development of the 
area.158 · • 

RECENT PRoPosALs.-Two bills introduced in the Eighty
first Congress merit notice here. First, the National Water
Resources Basic Data Act of 1950 would: 157 

establish a comprehensive and adequate basic-data pro
gram in water resources and provide for its maintenance 
in order that the full potential of the Nation's water 
resources may be developed for all beneficial uses and 
that there may be adequate hydrologic and geologic 
data for the effective control, prevention, or reduction 
of the harmful or destructive powers of water. 

Under this bill, the activities of the Weather Bureau and the 
Geological Survey would be greatly accelerated to complete 
this task within three years. 

,. .Act of .August 14, 1946, 60 Stat. 1082, as amended, 7 U. S.C. 427 et seq. 
• .Act of May 18, 1933, § 22, 48 Stat. 58, 69, 16 U. S. C. 831u. 
,. H. R. 6257, Slst Cong., 2d sess. (1950). 
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The second bill is the N atiohal Surveying and Mapping Act 
of 1950, which would: 158 

establish accelerated programs of topographic, geologic, 
geodetic, soil, and hydrographic surveying and mapping 
of the United States, its Territories and possessions and 
offshore areas, and the cadastral surveying of the pub
lic domain and other Federal public lands. 

This program would be accomplished through expansion of 
work already undertaken by various basic-data agencies with
in the Departments of Agriculture, Commerce, and the Interior. 

Summary 

In the course of legislating for such "primary" purposes as 
navigation or irrigation, Congress has incidentally provided 
for a number of additional public purposes. Still other re
lated public purposes have received separate legislative atten
tion. 

Provision has been made for federal drainage activities as 
parts of major programs for flood control, soil conservation, . 
and irrigation. Similarly, most enactments providing for 
water supply for domestic, municipal, industrial, and stock
watering purposes have evolved as incidents of multiple
purpose programs of development for "primary" purposes. 

Both separate and incidental attention has been paid to 
protection of fish and wildlife. For this purpose, provision is 
made for federal assistance to and cooperation with state and 
local agencies. Procedures are also prescribed to assure con
sideration of this purpose in development of water-resource 
projects. 

In the case of some but not all federal projects, express 
provision is made for recreational uses. Other provisions 
enable recreational uses of areas in national parks and forests. 

Still other statutes establish procedures for federal partici
pation in shore-protection investigations and in construction 

.. H. R. 6900, Slst Cong., 2d sess. (1950). In connection with H. R. 6257 
and H. R. 6900, see H. Doe. No. 706, Slst Cong., 2d sess. (1950). 
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of works of improvement. An express purpose of a 1946 act 
is the prevention of damage to public property and encourage-. 
ment of healthful recreation. Under it, federal contribution 
is permitted but may not exceed one-third of total cos~ 

The need for sediment and salinity control has been recog
nized in statutes providing for navigation improvement, flood 
control, irrigation, and soil conservation. 

Recently, Congress has enacted a separate program con
cerning pollution. It seeks to encourage cooperative state 
action and authorizes some financial assistance. Under the 
act, measures to-enforce abatement of pollution are contingent 
upon state consent. 

A number of statutes authorize collection of basic data as 
continuing functions of several different federal agencies. 
These authorizations are in addition to those enabling collec
tion of basic data by the federal construction agencies in the 
discharge of their statutory responsibilities. 



Chapter 8 

Related Land Uses 

l The natural interdependence of land and water has beEm ac
corded increasing recognition in federal legislative and admin
istrative action. ·As we have seen, Congress has enacted many 
laws directed squarely at development, utilization, and conser .. 
vation of water resources. In addition, it has adopted numer
ous statutes which, although often referred to as land-use 
measures, are either expressly aimed at water and land as in
separable resources, or are adaptable to serving both simul
taneously. Our purpose here will be to review the more signifi
cant of these laws as they deal with such express or implied 
relationships. . 

In varying degrees, these statutes share in the fundamental 
concept that the manner in which land is used directly affects 
our Nation's water resources. To cite a common example-soil 
erosion results from, among other causes, such improper use 
of lands as the destruction of timber, grass, or other protective 
cover, or from the failure to maintain such cover. Erosion in 
turn leads to sedimentation of streams, with such harmful J,"e
sults as the curtailing of the useful life of reservoirs and im
pairing of navigation., 

Land-use legislation has been bottomed on several constitu
tional bases.1 Under the Proprietary Clause, the Federal Gov_. 
ernment has authority to make rules respecting its own lands. 
It was this authority which was principally invoked in early 
legislative recognition of the effect of use of land ·upon water 
resources. In other instances, such legislation has rested upon 
commerce authority, tying protection of watersheds to the nav
igability of streams. An increasing number of land-use prO:
grams in recent years involve employment of the power to ex
pend federal funds both to encourage private action to protect 

'See nprG, pp. 8-29, 29-M, 57-58. 
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lands, and to enable federal acquisition of nonfederallands for 
proprietary and remedial management. 

These laws are the cumulative result of an evolutionary de
velopment for over a half century.• At the outset, we shall 
note an 1893 statute which stands apart from all the others in 
that it applies mandatory restrictions as to specified uses of 
certain nonfederallands. Apart from this enactment, federal 
land-use legislation until the early thirties was concerned 
almost entirely with forest lands, and principally with forest 
lands of the United States. Beginning in 1891, Congress took 
positive action to protect forest lands in the public domain, an 
action much later extended to other public-domain lands. 
Other early legislation relevant here concerns national parks 
and Indian lands. Also important are the direct ties between 
land and water established early in reclamation legislation, pre
viously considered. • 
I During the period between 1933 and 1938, however, Congress 
adopted a number of laws marking a sharp turn in federal in
terest in use of land as related to water-resource objectives. 
Many of these measures were initially directed toward relief of 
unemployment and remedy of social conditions. But they also 
sought proper land use with corresponding benefits to water 
resources! In addition, most of these statutes were designed 
to apply to nonfederal lands as well as to lands of the United 
States. Some launched programs for federal acquisition of 
lands and their proprietary management, with varying arrange
ments for return to private use. A number of them treat land 
and water resources jointly and inseparably. I Among the pro
grams initiated during this period, we shall consider the TV A 

11 See generally: UNITIID STATES DEPABTHENT 01' AGBICULTUBJC YEAB Boo:s::, 
pp. 403--404 {1940); Gaus-Wolcott, PuBLic ADKINIIITRATION AND TBB UNITED 
STATES DEPABTHENT 01' AGRICULTURE, p. 25 el Beq. (1940); VanHise, TB1!I 
CoNSERVATION or NATURAL REsoURCES IN TBB UNITED STATES, P. 214 (1910); 
AliEBICAN CoNsERvATION, The American Forestry Association, pp. 46-53, 
130-131 (1941) ; Gustafson, Gnise. Hamilton, and Ries, CoNSERVATION IN TBB 

UM'mD STA'IZS, pp. 249-2'11 (1949) • 
• See IVfW'II> pp. 151-258. 
•Qaus-Wolcott, PuBLic ADKINIBTRATION AND THE UNITED STATBS DEPABT

IIENT or AGBICULTURE, pp. 142-144 (1940). 
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program; two national soil-conservation programs; a pro~a~ 
for retirement of submarginal lands; the flood-control activi
ties of the Department of Agriculture; and the 1939 program 
for small water-conservation and utilization projects. ! Fi
nally, we shall summarize briefly the indirectly relevant but 
important provisions made for credit facilities, and the 
extensive and much earlier provisions made for research and 
education. 

California Debris Commission 

Created by Coilgress in 1893, this Commission has regulatory 
jurisdiction over hydraulic mining to the extent that it affects 
navigable waters in the territory drained by the Sacramento 
and San Joaquin River systems.5 The legislative outline of 
the duties and responsibilities of the Commission, discussed 
earlier, shows an awareness of the direct tie between land-use 
practices and their influence upon water resources.6 As a 
prerequisite to certain mining operations, proprietors of min
ing land within the Commission's jurisdiction must file with it 
a petition setting forth facts required by the statute and the 
rules of the Commission.1 Moreover, the duties of the Com
mission contemplate protective measures against encroach
ment of and damage from debris resulting not only from min
ing operations, but also from "natural erosion or other causes." 8 

Intentional violations of Commission orders directing the 
methods of mining operations are subject to prescribed 
penalties.11 

The regulatory land-use aspects of this legislation distin
guish it sharply from all other federal land-use legislation, as 
we shall see.10 

• Act of 1\:larch 1, 1893, 2:1 Stat. 507, 33 U. S. C. 661~. 
'See supra, pp. 11~120. 
' § 9, 27 Stat. 508, 33 U. S. C. 669. 
' § 4, 2:1 Stat. 507, 33 U. S. C. 664. 
'119, 27 Stat. 510, 33 U. S. C. 679. 
11 It may be noted, however, that Congress has prescribed certain penalties 

for setting fire to timber or other inflammable material upon the public 
domain, and also for building and failing to extinguish totally a fire in or 
near forest lands owned or under the jurisdiction of the United States. Act 
of .March 4, 1909, §I 52, 53, 35 Stat. 1088, 1098, 18 U. S. C. 106-107. 
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Forest Land Legislation 

Prior to 1891 congressional action respecting the public 
lands was largely limited to the objective of placing such lands 
in private ownership.u To mention a few illustrations, dis
posal was the ultimate goal of the Preemption Act of 1841, 
the Homestead Act of 1862, the Desert Land Act of 1877, 
and the Timber and Stone Act of 1878.12 Moreover, while 
some contemporary legislation was adopted affecting forested 
public-domain lands, it was largely concerned with timber sup
ply, and without regard for land conservation or the effect of 
tree cover on watershed protection.18 

NATIONAL FoRESTS.-Against this background, significance 
attaches to legislation providing for the creation of national 
forests, now administered by the Secretary of Agriculture.16 

In 1891, Congress authorized the President to establish forest 
reserves out of specified lands in the public domain.15 Legisla
tion adopted in 1897 laid the basis for filling in the details of 
administration for the national forests thus created.18 The 

u UNITED STATES DEPARTMENT 01' AGRICULTURE YEAB BooK, p. 472 (1940) ; 
AKEBICAN CoNSERVATION, The American Forestry Association, pp. 31-33 
(1941). 

• Act of September 4, 1841, 5 Stat. 453; Act of May 20, 1862, 12 Stat. 392; 
Act of March 3, 1871, 19 Stat. 377, as amended, 43 U. S.C. 321--323; Act of 
June 3, 1878, 20 Stat. 89, as amen..Ied, 43 U. S. C. 311--313. See also Ise, 
UNITED STATES FOREST POLICY, pp. 49-61 (1920). 

• See, e. g., Act of March 3, 1873, 17 Stat. 605 ; Act of March 13, 187 4, 18 
Stat. 21; Act of June 3, 1878, 20 Stat. 89, as amended, 43 U. S. C. 311--313. 
_ .. Administration of forest reservations, originally vested in the Secretary 

of the Interior, was transferred to the Secretary of Agriculture in 1905. 
Act of February 1, 1905, § 1, 33 Stat. 628, 16 U. S. C. 472. Congress had 
theretofore provided funds for a division of forestry in the Department of 
.Agriculture. Act of June 30, 1886, 24 Stat. 100, 103. 

Public management of publicly owned forested lands was not a new 
idea, however. The State of New York, for example, had made provision 
in 1885 for State management of forested lands, creating the Adirondack 
and Catskill Parks. McKnrNNEY's CoNsOLIDATED LAws OP NEw YoBK, Bk. 
10, § 63 and note following. 

• Act of March 3, 1891, § 24, 26 Stat. 1095, 1103, as amended, 16 U. S. C. 

471. 
• Act of June 4, 1897, 30 Stat. 11, 34-36, as amended, 16 U. S. C. 473, 475-

482. 55L 
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history of the 1891 Act reveals references during debate in the 
House to the desirability of withdrawing forested public lands 
from entry in order, among other things, to restrain floods and 
to protect water supply and stream flow.17 But express recog
nition of this purpose does not appear in the statute. On the 
other hand, the 1897 statute specifically prohibits establish
ment of national forests except to improve and protect the 
forests within the boundaries, "or for the purpose of securing 
favorable conditions of water flows," or to furnish a continuous 
timber supply.11 

In view of the announced purpose of "securing favorable 
conditions of water flows," importance attaches to the author
ity for the issuance of rules and regulations "for the use and 
occupation" of national forests and the sale of products there
from.11 For this authority has formed the basis for the· pre
scribed methods of management of national forests, including 
those designed to effectuate the Act's purpose to secure "favor
able conditions of water flows." • 

Noteworthy also is the inclusion in the 1897 statute of a pro
vision that: 11 

All waters on such reservations may be used for do
mestic, mining, milling, or irrigation purposes, under the 
laws of the State wherein such forest reservations are 
situated, or under the laws of the United States and the 
rules and regulations established thereunder. 

The 1891 and 1897 laws made provision for national forests 
only in the Western States since they applied only as to the 
public domain. 

D 21 (loNG. REo. 2537-2538 (1890); 22 0oNG. BEe. 3613-3614, 3616 (1891). 
u Act of lune 4, 1897, 30 Stat. 11, 35, 16 U. S. C. 475. 
• Act of June 7, 1924, § 9, 43 Stat. 653, 655, 16 U. S.C. 471 (b). 
• 36 C. F. R. 211.1-261.15. 
• SO Stat. 11, 36, 16 U. S. C. 48L In 1944, Congress authorized appro

priations for expenditures by the Forest Service for the "investigation and 
establishment of water rights, including the purchase thereof or of lands 
or interests in lands or rights-of-way for nse and protection of water rights 
necessary or beneficial in connection with the administration and publie 
nse of the national forests." Act of September 21, 1944, § 213, 58 Stat. 734, 
737, 16 u. s. c. 526. 
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WEEKS LAw.-The Weeks Law of 1911 marked an impor
tant step in the evolution of land-use policy in that it laid the 
foundation for a federal forest program on a truly national 
basis. 11 To this end, it provided broadly for federal acquisition 
of lands in watersheds of navigable streams for the purpose of 
managing them as a part of and in the same manner as national 
forests. In so doing, this statute marked another step away 
from the earlier legislative encouragement of disposition of 
public lands into private ownership. 

The National Forest Reservation Commission, established 
by the Weeks Law, consists of the Secretaries of the Army, the 
Interior, and Agriculture, two members of the Senate, and two 
members of the House of Representatives.• Approval by this 
Commission is prerequisite to the purchase of lands recom
mended by the Secretary of Agriculture, who is authorized and 
directed to recommend for purchase: :K 

such forested, cut-over, or denuded lands within the 
watersheds of navigable streams as in his judgment may 
be necessary to the regulation of the flow of navigable 
streams or for the production of timber • • •. 

Before the purchase of any lands, they must be examined by 
the Secretary of Agriculture in cooperation with the Director 
of the Geological Survey and a report made by them to the 
Commission showing that federal control of such lands "will 
promote or protect the navigation of streams." 25 Or a report 
by the Secretary of Agriculture showing that such control will 
promote the production of timber thereon.• 

This legislation prohibits the purchase of lands until the 
legislature of the state in which the lands lie shall have con-

• Act of March 1. 1911. 36 Stat. 961, as amended, 16 U. S. C. 480, 500, 
513--{)19, 521, 552, 563. It should be noted here that Senator Newlands 
unsuccessfully sought to effect a still closer legislative tie between land and 
water by amending the bill which became the Weeks Law to incorporate his 
proposal for a Waterways Commission. See infra, p. 404. 
•t 4, 36 Stat. 962, as amended, 16 U. S. C. 513. 
•n 4, 6, 36 Stat. 962, as amended, 16 u. s. c. 513, 515. 
•t 6, 36 Stat. 962, as amended, 16 U. S. C. 515. 
•rt~. 
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sen ted to federal acquisition "for the purpose of preserving the 
navigability of navigable streams." 27 

The blanket consent of Congress is granted to the states to 
enter into compacta not in conflict with any law of the United 
States, "for the purpose of conserving the forests and the water 
supply of the States entering into such" compact.• Although 
this is apparently the earliest complete blanket authorization 
given by Congress in advance for joint state action, no record 
has been found of compacts consummated expressly pursuant 
to this provision.211 

Amendments and supplements to the Weeks Law provide 
for the acquisition of lands for timber production,30 for ex
change of land for land or timber,11 and for acquisition of lands 
for flood-control or soil-erosion prevention.32 

Cl...A.RKE-1\IcNARY ACT.-ln 1924, Congress authorized and 
directed the Secretary of Agriculture, in cooperation with rep
resentatives of states or of suitable agencies, to recommend 
such systems of forest-fire prevention and suppression as will 
adequately protect timbered and cut-over lands "with a view 
to the protection of forest and water resources" and the contin
uous production of timber on lands suitable therefor.33 As 
amended, thP Act directs that, in the cooperation extended to 
the states: " 

due consideration shall be given to the protection of 
watersheds of navigable streams, but such cooperation 

----
• I 7, 36 Stat. 962, as amended. 16 U. S. C. 516. 
• 11, 36 Stat. 961. 16 U. S. C. 552. 
• In tbia connection. see Frankfurter and Landis. Tk Com.pacl Clatue 

of tu COft.lltitvtiot&, A 8ttUly in Interstate Adjv&tmmt1 34 YALB L. J. 685, 
743 (19'>-5); Dodd, ln.teratate Compact•, 70 U. S. LAw REv. 557, 561 (1936). 

• Act of June 7, 1924. § 6. 43 Stat. 653, 654, 16 U. S. C. 515. 
• Act of March 3, 1925, 43 Stat. 1215, 16 U. S. C. 516. See Act of March 

20, 1922, I 1, 42 Stat. 465, and § 2 as added by the Act of February 28, 1925, 
43 Stat. 1000. 

• Act of August 26, 1935, 49 Stat. 866; Act of May 11, 1938, 52 Stat. 347; 
Act of June 15, 1938, 52 Stat. 699; Act of June 25, 1938, 52 Stat. 1205, as 
amended by Act of May 26, 1944, 58 Stat. 227 ; Act of March 5, 1940, 54 
Stat. 46; Act of June 11, 1940, 54 Stat. 297; Act of June 11, 1940, 54 Stat. 
299; Act of June 17, 1940, 54 Stat. 402. 

• Act of June 7,19'>-4, 11,43 Stat. 653,16 U.S. C. 561. 
•1 2, 43 Stat. 653, as amended, 16 U. s. C. 565 (Supp. ni). 
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may, in the discretion of the Secretary of Agriculture, be 
extended to any timbered or forest-producing lands or 
watersheds from which water is secured for domestic use 
or irrigation within the cooperative States. 

Provision is made for federal cooperation with the states in 
the production and distribution of forest-tree seeds and plants 
"for the purpose of establishing windbreaks, shelter belts, and 
farm wood lots upon denuded or nonforested lands within such 
cooperating States." 85 The Secretary of Agriculture is di
rected, in cooperation with certain state officials or in his dis
cretion "with other suitable State agencies," to aid farmers in 
establishing and managing "woodlots, shelter belts, windbreaks 
and other valuable forest growth," and in harvesting and utiliz
ing products thereof.86 With the exception of preliminary in
vestigations in the case of the latter provision, the federal ex
penditure may not exceed the amount of the state expenditure.81 

This early program enabling federal assistance for conserva
tion work on nonfederallands has grown to large proportions. 
For example, $9,500,000 was appropriated for the fiscal year 
1951, indicating the expectancy of a like amount to be fur
nished by the states.88 

McSWEENEY-McNARY ACT.-In the history of legislative at
tention to forest lands, a significant development was passage 
by Congress in 1928 of the McSweeney-McNary Act.38 In 
providing for investigations, experiments, and tests by the 
Secretary of Agriculture, this Act expressly includes, among 
other forestry purposes, the determination of the best methods 
"of maintaining favorable conditions of water flow and the pre
vention of erosion." ~ 

SusTAINED-YIELD MANAGEMENT.-In legislation limited to 
certain federal timber lands in Oregon-the so-called "0 and 
C lands"-Congress in 1937 provided for their sustained-yield 

• § 4, 43 Stat. 654, as amended, 16 U. S. C. 567 ( Supp. III). 
10 § 5, 43 Stat. 654,16 U.S. C. 568 (Supp. III). 
• §§ 4, 5, 43 Stat. 654, as amended, 16 U.S. C. 567, 568 (Supp. III). 
• Act ot September 6, 1950, 64 Stat. 595, -. 

· • Act of May 22, 1928, 45 Stat. 699, as amended, 16 U. S. C. 581-5811 • 
., § 1, 45 Stat. 699, 16 U.S. C. 58L 
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management u by the Secretary of the Interior for specified 
purposes, including ''protecting watersheds," and "regulating 
stream flow." 61 

• 

A few years later, similar but broader principles appeared in 
legislation national in scope, the 1944 Sustained-Yield Forest 
Management Act!8 In authorizing the Secretaries of Agricul
ture and the Interior to provide for cooperative sustained-yield 
forest management of lands under their respective jurisdictions 
together with privately owned forest land, Congress included 
among specified forestry objectives, the securing of the benefits 
of the forests:" 

in maintenance of water supply, regulation of stream 
flow, prevention of soil erosion, amelioration of climate, 
and preservation of wildlife. 

Both of these statutes, it should be observed, make provision 
for cooperative arrangements between 'the Federal Government 
and private owners for treatment of federal and nonfederal 
forested lands. Also, the 1944 Act accords a preference in tim
ber-cutting privileges on federal lands to private owners who 
agree to carry out prescribed forest-conservation practices on 
their own lands.• 

CooPERATIVE FoREST MANAGEMENT ACT.-The Secretary of 
Agriculture is authorized to cooperate with state forest officials 
to encourage the providing of technical services to private for
est landowners and processors of primary forest products with 

.. "As applied to a policy, method, or plan of forest management, means . 
continuous production with the aim of achieving, in the earliest practicable . 
time, an approximate balance between net growth and harvest, either by 
annual or somewhat longer periods." FoREST TERMINOLOGY, Society of 
American Foresters, p. 83 (1944). 

• Act of August 28, 1937, 50 Stat. 874. The Oregon and California lands 
and Coos Bay Lands in Oregon were originally granted by the United 
States to a railroad company and to the State of Oregon, respectively, to 
promote the construction of a railroad and a military wagon road. Act 
of J'uly 25, 1866, I 2, 14 Stat. 239 ; Act of March 3, 1869, § 1, 15 Stat. 340. 
Congress later cancelled these grants, and title was revested in the United 
States. Act of June 9, 1916. 89 Stat. 218, and Act of February 26, 1919, 
§1, 40 Stat.l179. See 43 C. F. R.ll5.2,115.7. 

• Act of March 29, 1944, 58 Stat. 132, 16 U. S. C. 583-583L 
•s1. 58 stat. 132, 16 u. s. c. 583. 
•1 2, 58 Stat. 132, 16 U. S. C. 583a. 
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respect to the management of forest lands and the harvesting, 
marketing, and processing of forest products.48 In certain cir
cumstances, he may make such services available to private 
agencies and persons.4

' Such technical services are to be pro
vided in each state in accordance with a plan agreed upon be
tween the Secretary and the state forest officials, such plan to 
be carried out so as to encourage utilization of private agencies 
and individuals furnishing such services. The amount paid to 
any state may not exceed in any fiscal year the amount ex
pended by the cooperating state.48 

FoREST PEsT CoNTROL AcT.-In 1947, Congress declared it to 
be the policy of the Federal Government, independently or 
through cooperation with states and private timber owners, to 
protect all forest lands from insects and diseases.49 The pur
poses specified include conservation of "forest cover on water
sheds." 60 

The Act directs the Secretary of Agriculture to carry out such 
measures as he may deem necessary, provided that operations 
be conducted with the consent of the agency, organization, or 
person·having jurisdiction over the land.l11 He is also author
ized to make allocations to federal agencies having jurisdiction 
over federal lands involved.52 In the case of nonfederallands, 
federal funds may be expended only after agreement upon such 
contribution as the Secretary may require.58 

National Park Service 

The National Park Service of the Department of the Interior 
manages the several national parks and national monuments.54 

"'Act of August 25, 1950, § 1, 64 Stat. 473. This Act repeals the Coopera
tive Farm Forestry Act of 1937, Act of May 18, 1937, 50 Stat. 188, 16 U. S. C. 
568b. 

"'Itl. 
•1t1.. 
• Act of June 25, 1947, § 1, 61 Stat.177, 16 U.S. C. 594-1 (Supp. III). 
•1t1.. 
11 § 2, 61 Stat. 177, 16 U.S. C. 594-2 (Supp. III). 
• § 3, 61 Stat. 177, 16 U. S. C. 594-3 (Supp. III). 
• § 4, 61 Stat.177,16 U.S. C. 594-4 (Supp. III). 
11 Act of August 25, 1916, 39 Stat. 535, as amended, 16 U. S. C. 1 et aeq. 
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In creating the Service, Congress characterized the "funda
mental purpose" of the affected parks, monuments, and reserva
tions as one: 55 

to conserve the scenery and the natural and historic 
objects and wild life therein and to provide ·for the 
enjoyment of the same in such manner and by such 
means as will leave them unimpaired for the enjoyment 
of future generations. · 

Because of the interrelationship of water and land, it should 
be noted that the Secretary of the Interior is expressly author
ized to "grant privileges, leases, and permits for the use of land · 
for the accommodation of visitors in the various parks, monu
ments, or other reservations" for periods not exceeding 20 
years.58 So also as to his authority to grant privileges to graze 
livestock. 57 

In addition, when Congress in 1946 enumerated authoriza
tions for appropriations for the National Park Service, it 
included the: 58 

Investigation and establishment of water rights in !J.Q

cordance with local custom, laws, and decisions of courts, 
including the acquisition of water rights or of lands or 
interests in lands or rights-of-way for use and protection 
of water rights necessary or beneficial in the administra
tion and public use of the national parks and monuments. 

Of special interest to our survey is the fact that the head
waters of many streams, where land-use measures play an· 

• 11, 39 Stat. 535, as amended, 16 U. S. C. 1. 
•t 3, 39 Stat. 535, as amended, 16 U. S. C. 3. 
•u .. 
• Act of August 7, 1946, 60 Stat. 885, 16 U. S. C. 17j-2(g). From 1936 

until 1950, similar language was included in acts appropriating funds an
nuall7 for the Department of the Interior. See, e. g., Act of June 22, 1936, 49 
Stat. 1757, 17~1796; H. Rep. No. 1927, 74th Cong., 2d sess., voL 1, p. 14 
(1936). T'ne language does not, however, appear in the General Appropria
tion Act, 195L Act of September 6, 1950, 64 Stat. 595. 

Another authorization relates to the acquisition of rights-of-way and con
struction and maintenance of the water supply line partly outside the 
boundaries of the Mesa Verde National Park. 60. Stat. 886, 16 U. S. C. 
17j-2{h). 



early and important role, are within areas under the jurisdic
tion of the National Park Service.• And in the exercise of his 
authority to make rules and regulations for the use and man
agement of such areas, the Secretary of the Interior has made 
provision for, among other things, forest-fire prevention, ero
sion control, and water-pollution control.80 

Indian Lands 

Under the direction of the Secretary of the Interior, and 
subject to such regulation as the President may prescribe, 

· the Commissioner of Indian Affairs manages Indian affairs 
and matters arising out of Indian relations.81 Indian lands 
are not public lands.82 They are lands held for varying 
periods of time by the United States in trust for the Indians, or 
by the Indians under restricted deeds or patents, and are man
aged or supervised by the United States. sa 

In addition to irrigation undertakings on Indian lands, al
ready discussed, the supervisory activities of the Bureau of 
Indian Affairs afford guidance and help to Indians respecting 
use of lands, including forest and range management, sustained
yield practices, and prevention of erosion." 

Tennessee Valley Authority . 

The Tennessee Valley Authority Act of 1933 furnishes a 
unique example of congressional recognition of the interrela-

a See, e. g., OBIGIN Oli' THill SCENIC FEATURES OP THE GLACIEB NATIONAL 

PARK, Deparbnent of the Interior, National Park Service, pp. 20-21 and map 
following p. 22 (1921). 

• Act of August 25, 1916, § 3, 39 Stat. 535, as amended, 16 U. S. C. 3; 36 
C. F. R. 1.0-27.7. 

11 R. S. § 463, from Act of July 9, 1832, § 1, 4 Stat. 564, and Act of July 27, 
1868, § 1, 15 Stat. 228, 25 u~ S. C. 2; R. S. § 465, from Act of June 30, 1834, 
§ 17,4 Stat. 735, 738, 25 U. S. C. 9 •. 

• Ash Sheep Co. v. Unitetl States, 252 U.S. 159, 166 (1920). 
• Act of February 8, 1887, § 5, 24 Stat. 388, 389, as amended, 25 U. S. C. 

348; Sunderland v. Unitetl States, 266 U. S. 226, 233-235 (1924). See also 
Hifc11.cock v. Unitetl States, 205 U. S. 80 (1907) • 

.. See ltlpra, pp. 246-254; 25 C. F. R. 61.1~.30. 
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tionships of land and water resources. 85 Although restricted 
in its application to the drainage area of the Tennessee River, 
certain aspects of this legislation warrant our attention here 
while others are discussed elsewhere. 88 

: 

Outstanding in this respect are those provisiqns concerned 
with the production and distribution of fertilizer. Congress 
assigned to TV A the operation of the two existing nitrate 
plants and related facilities at Muscle Shoals and at Sheffield, 
Alabama.11

' These, together with other experimental labora
tories and plants authorized by the Act, TV A is directed to 
operate for fertilizer experiment and production in time of 
peace, and for munitions manufacture in time of war.88 

Detailed provision is made for arrangements with farmers 
and farm organizations for large-scale practical use of new 
forms of fertilizers; for cooperation with specified agencies and 
individuals for use of new forms of fertilizer or fertilizer prac
tices during experimental periods; for "promoting the preven
tion of soil erosion by the use of fertilizers and otherwise"; and 
for the distribution of certain fertilizer materials through 
county demonstration agents: agricultural colleges, or other
wise, for experimentation, education, and introduction of the 
use of such materials.• In effectuation of these provisions, the 
program evolved by TV A takes account of the relationship be
tween soil practices and the development, utilization, and con
servation of water resources.'0 

To aid further the "proper use, conservation and develop
ment of the natural resources," the President under the TV A 
Act is authorized to make certain surveys and plans useful to 
Congress and the several States: n 

• Act of May 18, 1933, 48 Stat. 58, as amended, 16 U. S. C. 831 ef aeq. 
• See auprtJ, pp. 50-Q2, 147-148, 306-309; infra, pp. 484-486. 
•t7(a), 48 Stat. 63, 16 U. S. C. 831f(a); §5, 48 Stat. 61, as amended, 

16 u.s. c. 831d(d). 
•s 5, 48 Stat. 61, as amended, 16 U. S. C. 831d ; § 11, 48 Stat. 64, 16 U. S. C. 

83lj. 

• See ANNUAL REI'oB'f or TJU: TENNESBEI!: VA.I.LEY AUTHOBITY, pp. 34-45 
(1949). 

•1 22, 48 Stat. 69, 16 U. S. C. 831u. 



in guiding and controlling the extent, sequence, and 
nature of development that may be equitably and eco
nomically advanced through the expenditure of public 
funds, or through the guidance or control of public au
thority, all for the general purpose of fostering an orderly 
and proper physical, economic, and social develop
ment • • •. 

In making such surveys and plans, he is authorized to cooper
ate with states and other agencies and to make such "studies, 
experiments, or demonstrations" as may be necessary and 
suitable to that end.72 The President is also directed to recom
mend legislation to carry out these general purposes and for 
bringing about, among other things, "the maximum amount of 
flood control, • • • the proper use of marginal lands," 
and the "proper method of reforestation" of lands in the drain
age basin "suitable for reforestation." ' 8 The TV A program 
embraces a number of activities concerned with forestry, in
cluding technical assistance to landowners, distribution of for
est-tree seedlings, and woodland management demonstrations.74 

Taylor Grazing Act 

As we have seen, land-use legislation prior to the thirties 
was concerned primarily with forest lands. With few excep
tions, this legislation was concerned only with lands of the 
United States. Until 1934, corresponding attention was not 
directed at federal grazing lands, except as intermingled with 
forest lands.75 Congress then authorized the Secretary of the 
Interior to establish grazing districts from public lands chiefly 
valuable for grazing and for raising forage crops.'M 

.. u.. 
n § 23, 48 Stat. 69, 16 U. S. C. 831v. See also Ex. 0. No. 6161, June 8, 1933. 
"See .A.BNUAL REPORT OF THE TENNEssEE VALLEY AUTHOBITY, pp. 42-45 

(1949}. 
•n should be noted, bowever, tbat in 1930 Congress bad appropriated 

funds to tbe President for a study of conservation and administration of 
tbe public domain generally. Act of April 10, 1930, .J6 Stat. 153. 

• Act of June 28, 1934, 48 Stat. 1269, as amended, 43 U. S. C. 315 et 1eq. 
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Some direct ties between water and land appear in the 

statute. For example, Congress expressly empowered the Sec
retary "to continue the study of erosion and flood control and 
to perform such work as may be necessary amply to protect 
and rehabilitate the areas" involved.'~"~ Also, a grazing prefer
ence right is accorded to, among others, "owners of water or 
water rights." '/'8 The Secretary may issue permits and approve 
cooperative arrangements for the construction of fences and 
"wells, reservoirs, and other improvements" necessary to the 
care and management of the permitted livestock.'11 Apart 
from these provisions, the statute does not give the degree of 
express recognition of the interdependence of land and water 
to be found in some legislation for forest lands. On the other 
hand, through the medium of grazing districts and grazing 
permits and leases, the Bureau of Land Management of the 
Department of the Interior is carrying out a program aimed 
at, among other things, erosion prevention, and watershed 
protection. 80 

Other aspects of th~ statute have indirect relevance· here. 
Provision is made for classifying public lands and for opening 
them to entry in accordance with such classification.81 Also, 
the Secretary may accept donation of lands to facilitate the 
administration of the public lands.82 Likewise, he may co
operate with associations of stockmen, various state agencies, 
and others, and may accept contributions toward administra
tion, protection, and improvement of the district.88 Detailed 
provisions are included respecting the collection of fees and 
their disposition.86 

" I 2, 48 Stat. 1.270, 43 U. S. C. 315a; H. Rep. No. 903, 73d Cong., 2d sess., 
p. 23 (1934); Sen. Rep. No.ll82, 73d Cong., 2d sess., p. 23 (1934); 78 CoNG. 
REo. 6366 (1934). 

"I 3, 48 Stat. 1270, 43 U. S. C. 315b. 
•s 4, 48 Stat.1271, 43 U. S. C. 315c. 
• See 43 C. F. R. 160.1-165.10. 
• I 7, 48 Stat. 1272, as amended, 43 U. S. C. 315f. 
•ss, 48 Stat.1272, as amended, 43 u.s. c. 315g(b). 
•19, 48 Stat.1273, as amended, 43 U.S. C. 315h (Supp. ill). 
"'U 3, 10, 48 Stat.1270,1273, as amended, 43 U.S. C. 315b, 3151 (Supp. ill). 
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Mininq Laws 

While Congress has legislated extensively to protect lands 
in federal ownership, one aspect of conservation has been 
left untouched in the process. Under the mining laws of 
the United States, it is possible for a person meeting specified 
requirements of law as to entry, to obtain potential mineral 
lands with unrestricted privilege as to use of the surface, thus 
permitting denudation of forest cover.• 

Soil Conservation and Domestic Allotment Act 

Enacted in part in 1935, and in part in 1936, this legislation 
provides the basis for two national soil-conservation programs.88 

We shall examine the parts in that order after noting briefly the 
background developments. 

In 1933, a Soil Erosion Service was established in the Depart
ment of the Interior with responsibility for a program of ero
sion control and relief of unemployment, an allotment of funds 
having been made for that purpose by the Federal Emergency 
Administrator of Public Works.87 This agency was transferred 
in 1935 to the Department of Agriculture, and all erosion
control activities of that Department were consolidated.88 

SoiL CoNsERVATION SERVICE PROGRAM.--Soon thereafter, 
Congress gave direct authorization for an erosion-control pro
gram when it passed the National Erosion Control Act in 

• R. S. § 2319, from Act of May 10, 1872, § 1, 17 Stat. 91, as amended, 30 
U. S. C. 22; R. S. § 2322, from Act of May 10, 1872, § 3, 17 Stat. 91, 30 U. S. C. 
26; R. S.§2325, from Act of May 10, 1872, § 6, 17 Stat. 91, 92, as amended, 
30 u. s. c. 29. 

• Act of Apri12:1,1935, 49 Stat.163, as amended,16 U.S. C. 590a el8eq. 
• See Act of lone 16, 1933, 1 202, 48 Stat. 195, 201, 40 U. S. C. 402. Un

published Memorandum of August 25, 1933, Administrator of Federal Emer
gency Administration, addressed to Secretary of the Interior, allotting 
$5,000,000 for soil-erosion work on public and private lands. See also 
Ex. 0. Nos. 6252, August 19, 1933, and 6929, December 26, 1934. 

• Unpublished Memorandum of Emergency Administrator of Public Works, 
March ·23, 1935, approved by the President March 25, 1935; unpublished 
Memorandum of the Secretary of Agriculture, No. 665, March 2:1, 1935. 
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1935.89 In reporting the bill which became the Act, the Senate 
Committee on Agriculture and Forestry asserted that: 80 

Experiences of recent storms, both flood and wind, 
demonstrate the necessity to prevent wastage of soil, 
the conservation of water, and the control of floods. 
The silting of reservoirs, the maintaining of the naviga
bility of rivers and harbors, the protection of public 
lands, all justify Federal responsibility for the carrying 
out of a national erosion-control program. 

The 1935 Act declares that: 91 

it is hereby recognized that the wastage of soil and 
moisture resources on farm, grazing, and forest lands 
of the Nation, resulting from soil erosion, is a menace to 
the national welfare and that it is declared to be the 
policy of Congress to provide permanently for the con
trol and prevention of soil erosion and thereby to pre
serve natural resources, control floods, prevent impair
ment of reservoirs, and maintain the navigability of 
rivers and harbors, protect public health, public lands 
and relieve unemployment * * *. 

The Act directed the Secretary of Agriculture to establish 
the Soil Conservation Service to exercise the powers which 
Congress conferred upon him.92 These include the conducting 
of surveys, investigations, and research; the carrying out of 
preventive measures; the furnishing of financial and other as
sistance to individuals and governmental and other agencies;· 

• Act of April 27, 1935, I 1, 49 Stat. 163, as amended, 16 U. S. C. 590a-590f. 
Congress had already recognized the national character of the soil-erosion 
problem. The 1930 annual appropriation act for the Department of Agri
culture appropriated '160,000 for research and experimental work con-

1 cerning soil erosion in the "important" agricultural areas of the country. 
Act of February 16, 1929, 45 Stat. 1189,1207. 

• Sen. Rep. No. 466, 74th Cong., 1st sess., p. 2 (1935). See also H. Rep. 
No. 528, 74th Cong.,lst sess., pp.l-2 (1935). 

• 11, 49 Stat. 163, 16 U. S. C. 590a. 
•s 5, 49 Stat. 164, 16 U. S. C. 590e. See also Secretary of Agriculture 

Memorandum No. 673, April 27, 1935, establishing the Soil Conservation 
Service. 

811611--61----25 
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and the acquisition of necessary lands or interests therein!' 
Moreover, these functions are expressly authorized for both 
lands of the United States and other lands upon obtaining 
proper consent." 

Another provision of the statute merits particular attention. 
The Secretary is authorized to condition the extending of bene
fits on nongovernment lands upon (1) enactment and reason
able safeguards for the enforcement of state and local laws 
"imposing suitable permanent restrictions on the use of such 
lands and otherwise providing for the prevention of soil ero
sion;" (2) agreements as to use of lands; and (3) contribu
tions in money, services, materials or otherwise.911 Administra
tive provision has been made for carrying out this program 
through assistance to soil-conservation districts created under 
state laws." These laws are largely patterned after a standard 
state soil-conservation districts law.91 This model, evolving 
from the cooperative efforts of federal and state representatives, 
provides means whereby soil-conservation and similar districts 
may be formed by local farmers and ranchers, such districts to 
be operated locally, and to serve as vehicles for channeling as
sistance to individual land operators within tne districts." All 
states have adopted such laws." · 

• §1, 49 Stat. 163, 16 U. S. C. 590a. 
• . 11 I 2, 49 Stat. 163, 16 U. S. C. 590b. 

•t 3, 49 Stat. 163, 16 U. S. C. 590c. 
. • Unpublished memorandum entitled "A Statement by the Secretary ot 
.Agriculture Concerning Departmental Cooperation with Soil Conservation 
·Districts," dated September 21, 1940. See MANUAL OJ' THE SoiL CoNSEBVA· 
'l'ION SERVICE, as supplemented, vol. IV, §49110 (1941) • 

., A STANDARD STATE SoiL CoNSERVATION DISTBICTs LA.w, Department ot 
. .Agriculture. Soil Conservation Service (1936). 

•]d. 
• Alabama (CoDI: oF ALA.. 1940, title 2, §§ 658--670); Arizona (.Amz. CODE 

ANN. 1939,1947 CUM:. SUPP. §§ 75-1701-75-1714); Arkansas (STAT. OF ARK., 
POPE's DIGEST 1937, ch.151, §§ 11833--11846, as amended); California (CALIF. 
CoDES-PuBLic RESOURCES Com; Div. 9, § 9000 et seq.); Colorado (Cow. 
STA'l'. ANN •• 1947 CulL. SUPP., vol. 4, ch. 149B) ; Connecticut (1945 SUPP. TO 
CoNN. GEN. STAT., ch. 106, §§ 478h-480h, p. 202); Delaware (LAws OJ' DEL., 
1943, ch. 212, p. 605); Florida (FLA. STAT. ANN., §§ 582.01-582.32); Georgia 
(CoDE 01" GA. ANN., title 5, 1947 CuK. SUPP., §§ 5-1801---5-2216) ; Idaho (IDAHO 
CoDE ANN. 1932, 1940 SUPP., §§ 22-2501-22-2514); Illinois (SKITH-HUBD 

iiLr.. ANN. STAT., ch. 5, §§ 106-138) ; Indiana (BUBNs IND. STAT. ANN., U 15-
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The Soil Conservation Service provides technical direction 
and related services to these locally administered soil-con-
servation districts.100 

, 

In 1940, so much of the responsibility for administering the . 
foregoing 1935 legislation as related to lands under the juris
diction of the Department of the Interior, was transferred to 
its Secretary.101 

1801-1~1818); Iowa (CODE OF IOWA 1946, vol. 1, §§ 160.1-160.12) ; Kansas 
(GEN. STAT . .KANs. 1935, 1945 SUPP., ch. 2, art. 19); Kentucky (KY. REV. 
STAT. 1948, §§ 262.010-262.660) ; Louisiana (DABT's LA. GEN. STAT. 1939, 
*f 57.7--57.25); Maine (REV. STATS. OF MAINE 1944, Vol. 1, ch. 29, p. 678) j 

Maryland (ANN. CoDE OJ!' MD., 1947 CuM:. SUPP., art. 2A, §§51, 58A); Massa
chusetts (ANN. LAws OF MAss., 1947, CuM:. SUPP., vol. 4, ch. 128B); Michi
gan (MicH. STAT. ANN., 1949 CuM:. SUPP., §§ 13.1781-13.1798) ; Minnesota 
(MINN. STAT. ANN., 1946, ch. 40) ; Mississippi (Miss. CoDE, 1942 ANN., 
§§ 4940-4958) ; Missouri (Mo. REV. STAT. ANN., 1950 Cu.u:. SUPP., §§ 14431.1-
14431.10); Montana (REV. CODES OF MONT., 1935 ANN., 1939 SUPP., ch. 306-B, 
§§ 3649.18-3649.35); Nebraska (REV. STATS. OF NEBR., 1943, Art. 15, §§ 2-
1501-2-1547); Nevada (NEv. Co.M:P. LAws, 1931-1941 SUPP., §§ 6870.01-
6870.18); New Hampshire (N.H. LAws, 1945, ch. 151, p. 197); New Jersey 
(REv. STAT. N. J.1937, title 4, ch. 24; N.J. S. A. Perm. Ed. 4: 24-1___..: 24-38) ; 
New Mexico (N. M. STAT. 1941 ANN., 1949 SUPP., §§ 48--504---48--518); New 
York (McKINNEY's CoNsoL. LAws oF N.Y. ANN., Bk 52B, SoiL CoNSERVATION 
DrsTRicTs LAw,§§ 1-15); North Carolina (GEN. STAT. OF N. CAB.1943, §§ 139-
1-139-13); North Dakota (N. DAK. REV. CODE OF 1943, vol. 1, §§ 4-2201-
4-2246); Ohio (PAGE'S OHIO GEN. ConE. ANN.,§§ 375-13-375-21); Oklahoma 
(OKLA. STAT. ANN. 1949 SUPP., title 2, §§ 801-817); Oregon (ORE. Co.M:P. 
LAws ANN., vol. 7, §§ 109-301-109-315) ; Pennsylvania (PuBooN's PA. STAT. 
ANN.1949 SUPP., title 3, §§ 849-864); Rhode Island (R.I. Pullr.ro LAws 1943, 
ch. 1338, p. 167); South Carolina (CoDE ol!' LAws oF S. CAB., 1942, §§ 5806-
101-5806-116); South Dakota (S. DAX. CoDE OJ!' 1939, §§ 4.1501-4.1516); 
Tennessee (WILLIAMS TENN. CooE ANN. 1934, §§ 552.31--552.44); Texas (VER
NON's TEx. CI\'IL STAT., title 4, ch. 9, art. 165a-4) ; Utah (UTAH CoDE ANN. 
1943, §§ 82A-0-1-82A-0-19); Vermont (LAws OF VT. 1939, No. 246, p. 288, 
as amended) ; Virginia (VA. COD& oF 1950, §§ 21-1-21-112) ; Washington 
(REKINGTON's REv. STAT. OF WAsH. ANN., 1949 Cu.u:. SUPP., voL 11, §§ 
10726-1-1072~17); West Virginia (W. VA. CoDE OF 1943, 1947 SUPP., §§ 
2193(1)-2193(7)); Wisconsin (Wrsc. STAT. 1945, ch. 92, §§ 92.01-92.17); 
Wyoming (WYo. Colli'. STATS. 1945, §§ 34-1401-34-1417). 

-Memorandum entitled "A Statement by the Secretary of Agriculture 
Concerning Departmental Cooperation with Soil Conservation Districts," 
dated September 21, 1940. See MANUAL OJ!' THl!l SoiL CoNsEBVATION SERVICE, 
as supplemented, vol. IV, § 49110 (1941). 

• Reorganization Plan No. IV, § 6, effective J'une 30, 1940, 5 F. R. 2421, 
54 Stat. 1234, 5 U. S. C. 133t bote following. 
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With respect to the purpose of Congress under this legisla
tion, it may be noted _that subsequent appropriation statutes 
have contained relevant statements. For example, a recent 
statute appropriating $53,900,000 to carry out activities under 
the Act on nonfederallands refers to the Act as one providing 
for "a national program of erosion control and soil and water 
conservation." 103 

AGRICULTURAL CoNSERVATION PROGRAM.-As we have seen, 
the 1935 soil-conservation legislation forms the basis upon 
which has been built a program of technical assistance to own
ers of land located within soil-conservation districts or other 
similar areas. The 1936 legislation, the latter part of the Soil 
Conservation and Domestic Allotment Act, has been employed 
to furnish direct but conditional cash payments to cooperat
ing land owners-the Agricultural Conservation Program.103 

Within the Department of Agriculture, responsibility is now 
vested in the Production and Marketing Administration.101 

With this addition to the 1935 statute, Congress added these 
purposes, among others: 105 

(1) preservation and improvement of soil fertility; 
(2) promotion of the economic use and conservation of 
land; (3) diminution of exploitation and wasteful and 
unscientific use of national soil resources; (4) the pro
tection of rivers and harbors against the results of soil 
erosion in aid of maintaining the navigability of waters 
and water courses and in aid of flood control • • •. 

Still another purpose is the reestablishment of farmers' pur
chasing power.108 

- • Act of September 6, 1950, 64 Stat. 595, -. 
• Aet of February 29, 1936, 49 Stat. 1148, as amended, 16 U. S. 0. 590g-

590q. This statute added §§ '1-1'1, to the Act of April 2'1, 1935, 49 Stat. 163, 
16 U. S. C. 590a-590f. See also '1 C. F. R. 701.0 el seq., including specifica
tion of required conservation practices. 
~Secretary of Agriculture Memorandum No. 1118, August 18, 1945; see 

also Act of February 29, 1936, § 13. 49 Stat. 1148, 1151, 16 U. S. C. 590m 
and note following. 

• § 'l(a), 49 Stat. 1148_, as amended, 16 U. S. C. 590g(a). 
-ltl. 
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The 1936legislation provides primarily for a program based 
on grants-in-aid to those states enacting legislation to effec
tuate the foregoing provisions.1" Pending enactment of such 
state legislation, a provision expressly limited as to time was 
made for direct conditional cash payments to cooperating land
owners, based on their agreement to carry out soil-conserving 
practices. 108 Only some of the states having enacted enabling 
legislation with respect to the grants-in-aid program, the 
direct-aid program is still in effect on the basis of periodic 
authorizations by Congress which have extended its time 
limitation.1• 

The amount of direct payments under this program is 
measured by, among other things, use of land for "soil restora
tion, soil conservation, or the prevention of erosion," and also 
for "changes in the use" of the land.u.e Such measures are re
quired by statute to be construed, in arid and semiarid 
sections: 111 

to cover water conservation and the beneficial use of 
water on individual farms, including measures to pre
vent run-off, the building of check dams and ponds, and 
providing facilities for applying water to the land. 

Two other aspects of the 1936 legislation merit attention. 
First, the Secretary is authorized to conduct surveys, investi
gations, and research relating to conditions and factors affect,.. 
ing, and the methods of accomplishing, the policy and purposes 
set out above.112 The second concerns funds. The Act canies 
an authorization for an annual appropriation of $500,000,ooo.ua 
In recent years, Congress has appropriated amounts up to 
$300,000,000 annually.1u Also, the Act specifies a limitation 

•t7(e}, 49 Stat. 1148, as amended, 16 U. S.C. 590g(e}. 
•t S. 49 Stat.1149, as amended, 16 U. 8. C. 590h. 
• See, s. fl., Act of J"uly 25, 1946. 60 Stat. 663, and see 16 U. S. C. 500h 

note following. 
•tS(b}, 49 Stat.1149, as amended, 16 U. 8. C. 590h(b}. 
IDJL 
• I 9, 49 Stat. 1150, as amended, 16 U. S. C. 5901. 
• 115, 49 Stat. 1151, as amended, 16 U. 8. C. 5U()o. 
-See, s. ,., Act of J"une 29. 1949, 63 Stat. 324, -; Act of September 8, 

1950. 64 Stat. 595, -. 
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on direct individual payments of $10,000 per year.111 Provision 
is made for division of such payments among landlords, ten
ants, and sharecroppers. In recent years, the limitation on 
individual payments has been fixed in appropriation statutes at 
smaller amounts, that for the 1951 program being $2,500.118 

Price Support 

In considering the foregoing programs for soil conservation, 
reference should also be made to price-support legislation. 

Under the Agricultural Act of 1949, the Secretary of Agri
culture is directed to provide price support for certain agricul
tural commodities.111 But the Act contains no mandatory re
quirement assuring proper use of land in the interest of soil 
conservation in the event the price-support program should 
encourage the growing of certain crops under conditions incom
patible with soil-conservation practices. 

Retirement of Submarginal Lands 

Under 1937 legislation, the Secretary of Agriculture is di
rected· to develop a program of "land conservation and land 
utilization, including the retirement of lands which are sub
marginal or not primarily suitable for cultivation." 118 The 
express purpose of this legislation is: llll 

to correct maladjustments in land use, and thus assist 
in controlling soil erosion, reforestation, preserving nat
ural resources, mitigating floods, preventing impair
ment of dams and reservoirs, conserving surface and 
subsurface moisture, protecting the watersheds of navi
gable streams, and protecting the public lands, health, 
safety and welfare • 

... § S. 49 Stat. 1149, as amended, 16 U. S. C. 590b(e). 
- See, e. g., Act of September 6, 1950, 64 Stat. 595, -. 
-Act of October 31, 1949, 63 Stat. 1051, 'l U. S. C. 612c, 1301, 1301 note 

following, 1322, 1328, 1343-1345, 1353-1356, 1421-1431, 1441, 1446-1449 and 
12 U.S. C.1134c,1134j ancJ.l5 U.S. C. 'll3a-4 (Supp. lll). 

-Act of July 22, 1937, § 31, 50 Stat. 522, 525, as amended, 'l U. S. C. 1010 • 
.. ld. 
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To effectuate the program, the Secretary is authorized to ac
quire and apply protective measures to lands, and to make them 
available for private use by sale, exchange, lease, or otherwise.lllll 
Also, upon recommendation of the Secretary, the President is 
authorized to tran5fer the lands to federal or state agencies for 
administration.= 

This program corresponds in principle with the Weeks Law 
in that both provide for federal acquisition and public manage
ment of lands to achieve conservation results. It differs from 
the Weeks Law, however, in that it does not require that the 
lands acquired be located on the watersheds of navigable 
streams. 

Administration of the program has been assigned to the Soil 
Conservation Service.12Z As of 1945, 11,300,000 acres of land 
had been acquired. us Such lands include both forest and range 
lands, as well as croplands. 1M Recently, however, Congress has 
made no appropriations for further purchase, but has continued 
appropriations for management of the lands. 125 The manage
ment function is accomplished under the general statutory au
thority conferred upon the Secretary to make necessary rules 
and regulations and to regulate "the use and occupancy" of the 
property.128 In this connection, it should be noted that opera
tions are so designed as to influence not only the acquired lands 
but also adjacent lands, by permitting operators to use ac
quired lands under permits and leases in such a way as to effect 
less intensified use of their own lands.127 Some acquired lands 
have been transferred for management to the Forest Service, 

•132, 50 Stat. 525, as amended, 7 U.S. C.101L 
•Ill. 
• Memorandum of Secretary of Agriculture, No. 785, October 6, 1938; 

MAKUAL OP Sou. OoNSEBVATION SEBVICK, VOL I, 111000 (1941). 

• F'EDDI.AL Rt71lAL LANDS, Bureau of Agricultural Economics, Department 
of Agriculture, p. 43 (June 1947). 

-lb:PoBr OF CHID OP Sou. OoNSEBVA'DON SEBVICB, pp. 37-38 (1945}. 

-See. e. g., Act of September 6, 1950, 64 Stat. 595. 
.. Act of July 22, 1937, I 32, 50 Stat. 522. 525, as amended, 7 U. S. C. lOlL 

See also 7 C. F. R. 600.1 et aeq. 
-See 7 c. F. R. 600.~.5. See also Sou. CoNSERVATION SERVICE :MA.Nu.&..L, 

voL IV,I44001 (1941), as supplemented. 
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the Bureau of Land Management, the Fish and Wildlife Serv
ice, and to state agencies.128 

Flood-Control Legislation 

We have previously discussed flood-control legislation, prin
cipally in its relation to navigable waters and their tributaries, 
and in its relation to authorization of drainage operations.128 

Our attention here will be focused upon recognition by Con
gress that damage from floods may be mitigated through appli
cation of measures for run-off and water-flow retardation and 
soil-erosion prevention on watersheds. 

Elsewhere we quoted at length from the congressional dec
laration of a national flood-control policy in 1936.130 Suffice it 
here to repeat that Congress there asserted that flood control 
on navigable waters or their tributaries is a proper federal 
activity in cooperation with states, that flood-control investi
gations and improvements of waterways, "including water
sheds thereof," are in the interest of the general welfare.181 In 
addition to the jurisdiction assigned to the Army Engineers, 
the 1936 Flood Control Act directed that "Federal investiga
tions of watersheds and measures for run-off and water-flow 
retardation and soil erosion prevention on watersheds" shall be 
under the jurisdiction of the Department of Agriculture.132 

The 1936 Act, however, authorized only investigations and 
surveys in specific localities, not works of improvement.188 

• Act of July 22, 1937, § 32, 50 Stat. 522, 525,7 U.S. C. 1011(c); see, e. g., 
Secretary of Agriculture Administrative Order, February 4, 1944, 9 F. R. 1538 
(Forest Service) ; Ex. 0. No.10,046, March 24, 1949,14 F. R.1375 (Bureau of 
Land Management); Public Land Order 205, January 2:1, 1944, 9 F. R. 1536 
(Fish and Wildlife Service) ; REPORT OJ!' THE CHIEI' Ol' THE SoiL CoNSERVATION 
SEBVICI!I, United States Department of Agriculture, Soil Conservation Service, 
Table 5, p. 18 (1941) (state agencies). 

• See supra, pp, 316-a17. · 
-Act of June 22,1936, § 1, 49 Stat.1570, 33 U.S. C. 701; see supra, p.131 • 
.. ItJ. See also 80 O>NG, R.EC. 7574. 7571, 7579 (1936). 
• § 2, 49 Stat. 1570, 33 U. S. C. 701b. 
•s 6, 49 Stat. 1592. 
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This authorization was extended in 1937 to cover the water
sheds of all waterways previously authorized to be surveyed 
by the Army Engineers.:IH Mter a "regular or formal report 
made on any examination or survey," provision is made for 
"supplemental, additional, or review report or estimate" if 
authorized by law or by resolution of the Committee on Public 
Works either of the House or of the Senate. us 

Works of improvement were first authorized in 1938 when 
Congress empowered the Department of Agriculture to prose
cute, under the direction of its Secretary and in accordance with 
plans approved by him: 1llll 

works of improvement for measures of run-off and water
flow retardation and soil-erosion prevention on the 
watersheds of waterways, for which works of improve
ment for the benefit of navigation and the control of 
destructive floodwaters and other provisions have been 
adopted and authorized to be prosecuted under the~ 
tion of the Secretary of War • • •. 

The declared purpose of this action was to effectuate the 1936 
flood-control policy and: 

to correlate the program for the improvement of rivers 
and other waterways by the Department of War with 
the program for the improvement of watersheds by the 
Department of Agriculture. 

Although this statute generally authorized prosecution of 
works-"in accordance with plans approved by" the Secretary of 
Agriculture--unlike the general requirements governing flood
control work of the Army Engineers-the Department of 
Agriculture nevertheless prepared and submitted to Congress 

• Act of August 28, 1937, I 3, 50 Stat. 876, 871 • 
.. Act of Jan11llr719, 1948, I 2. 62 Stat. 4, 33 U. S.C. 701b-7 (Snpp.. ill) • 

.. Act of June 28, 1938, 17, 52 Stat. 1215, 1225. 33 U. S. C. 701b-L 1t 
should be noted here that only a few days earlier Congress directed the 
Secretary of the Army to make available to the Seeretaey of .Agricnlture 
$4,000,000 for the prosecution of watershed-treatment works under plans 
approved by him. Act of Jnne 11, 1938, 52 Stat. 667, 67L 
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for approval programs for 11 watersheds.~• These were spe
cifically authorized in the 1944 Flood Control Act. 138 Congress 
stated that this action was taken: 138 

in the interest of national security and with a view 
toward an adequate reservoir of useful and worthy 
public works for the post-w8l' construction pro
gram •• •. 

With respect to the work thus authorized, the Act directs 
that state consent be obtained for proposed land acquisitions.~• 
:Moreover, it also requires that there be paid to the county in 
which the lands are acquired: H1 

a sum equal to 1 per centum of the purchase price paid 
for the lands acquired in that county or, if not acquired 
by purchase, 1 per centum of their valuation at the time 
of their acquisition. 

In :O.ood-amtrol work, the Secretary of Agriculture has cer
tain authority much like that avaiJable to him under the 1935 
Erosion Control Act. ~.a Thus, he is authorized to condition 

_ the prosecution of :O.ood-control works on the enactment, and 
reasonable safeguards for the enforcement, of state and local 
laws imposing suitable, permanent restrictions on the use of 
lands involved, "and otherwise providing for run-off and water
How retardation and soil~on prevention." 161 

Also, he may require agreements or covenants as to perma
nent use of such lands and Contributions in money or other
wise.16~ It does not appear that this authority bas been in
voked to require implementing Hood-control legislation, as 

-See B. Bep. No. 1.309. 78th Cong.. 2d sess.. pp. 51-52 (1944) ; Sen. Rep. 
No. 1030, 78th ~ 2d sess.. pp. 26-29 (1944); and see doeuments desig
nated in Ad: of Deeember 22, 19H., I 13. 58 Stat. 887. 905. For pro'rlsi.ons 
governillg authorization of ftood~ntrol work b7 tbe Arm7 Engineers, see 
• .,... pp. 1M, 136-142. 
-I 13. 58 Stat. 905. 
-Itl. 
•IL 
•1L 
-See ftPra. P. 368. 
• Act of August 28. 1937. I 4. 50 Stat. 816. 877. see 33 U. S. C. 701c. 

-~ .. 
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such. Instead, the Secretary in 1938 announced that prefer
ence would ''he given to areas located within soil conservation 
districts already established and functioning" and that after 
July 1, 1939, such work would be undertaken "only in States 
which have adopted suitable legislation" along the lines of the 
model soil conservation districts law.1

" 

Within the Department of Agriculture, flood-control re
sponsibilities are divided between two agencies, the Forest 
Service and the Soil Conservation Service.u• Activities thus 
far authorized include not only land-treatment work and some 
supplemental structural measures, but also the acquisition of 
forest lands which are managed much as are those acquired 
under the Weeks Law.147 

Water Facilities Act 

In 1937, Congress declared its policy "to assist in providing 
facilities for water storage and utilization in the arid and semi
arid areas of the United States.1411 In so doing, it recognized 
that the: 1411 · 

wastage and inadequate utilization of water resources 
on farm, grazing, and forest lands in the arid and semi
arid areas of the United States· resulting from inade
quate facilities for water storage and utilization con
tribute to the destruction of natural resources, injuries to 
public health and public lands, droughts, periodic floods, 

.. Unpublished memorandum of the Secretary of Agriculture, entitled 
"Statement Concerning State Legislation for State and Local Cooperation 
with the Flood Control Program of the Department of Agriculture," Octo
ber 29, 1938. 

,.. Secretary of Agriculture Memorandum No. 1166, June 27, 1946. See 
also ADMINISTRATIVE REGULATIONS 01!' THE DEPARTMENT 01!' AGBICULTUBJ!:, title 
1, ch. 7, §1, ch. 395 (1947), directing the Soil Conservation Service and the 
Forest Serrice to consult with Bureau of Agricultural Economics and Pro
duction and Marketing Administration concerning proposed :flood-control 
programs. 

.. , See, e. g., B. Doc. No. 892, 77th Cong •• 2d sess., pp. 48-49 (1942) and 
Act of December 22, 1944, § 13, 58 Stat. 887, 905 • 

... Act of August 28, 1937, §1, 50 Stat. 869, 16 U. S. C. 590r-590x. 
••111. 
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. crop failures, decline in standards of living, and exces
sive dependence upon public relief, and therefore menace 
the national welfare. 

To effectuate this policy, Congress authorized the Secretary 
of Agriculture to formulate and keep current a. program of 
projects for the construction and maintenance of "ponds, res
ervoirs, wells, check-dams, pumping installations, and other 
facilities for water storage or utilization, together with appur
tenances to such facilities." 150 The facilities must be so lo
ca.ted as to promote proper utilization of lands and as not to 
encourage cultivation of submarginal lands.1m In addition, 
the facilities may be sold or leased "with or without a. money 
consideration." 162 Likewise, the Secretary may enter into 
agreements with individuals or agencies, or furnish them finan
cial or other assistance.158 In addition to his authority to 
acquire lands, the Secretary may also acquire "rights to the use 
of water." * · . 

The statute expressly authorized application of the program 
to lands owned or controlled by the United States, as well as 
to other lands upon obtaining necessary rights or interests.1156 

In the case of the latter lands, the Secretary may condition 
assistance upon enactment of state and local laws providing 
for "soil conserving land uses and practices, and the storage, 
conservation and equitable utilization of waters." 156 He may 
also require agreements regarding the maintenance and per
manent use of "wa.ter, facilities, or lands benefited by such 
facilities," or upon contributions in money or otherwise.1117 

Administration of this program is assigned to the Farmers 
Home Administration.1118 The statute contains an unlimited 

..., § 2, 50 Stat. 869, 16 U. S. C. 590s. 
'ID[iJ. 
:lll[iJ. 

IAJiJ. 
w IiJ. 
111 § 3, 50 Stat. 869, 16 U. S. C. 590t. 

. 111 § 4, 50 Stat. 870, 16 U. S. C. 590u. 
'"'IiJ. 
,. Secretary of Agriculture Memorandum No. 1171, October · 14, 1946, 

11 F. R.12520. . 
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authorization for appropriations, but it should be noted that 
Congress in 19!l0 fixed a maximum federal expenditure on any 
one project of $50,000, which limit was increased to $100,000 
in 1949.1119 

Water Conservation and Utilization Act 

"For the purpose of stabilizing water supply and thereby re
habilitating farmers on the land and providing opportunities 
for permanent settlement of farm families," the Secretary of 
the Interior is authorized, after specified collaboration with the 
Secretary of Agriculture, to investigate and construct, operate, 
and maintain certain "water conservation" and utilization 
projects in the Great Plains and arid and semiarid areas of the 
United States.160 

Reference has previously been made to this legislation in 
our discussion of irrigation.161 As there indicated, no new 
projects have recently been initiated under this unique legis
lation. Its significance here lies in congressional recognition 
of the direct relationship between land and water. Not only 
is that true of the provisions referred to above, but also it is 
evident from other provisions of the Act, including those 
whereby the Secretary of Agriculture, through cooperative 
agreements with the Secretary of the Interior, may acquire 
lands, prepare them for farm use, and aid and supervise their 
settlement.182 1 \ 

Credit Facilities 

Indirectly but importantly related to federal interest in con
servation practices on nonfederallands are several enactments 
providing favorable credit facilities for financing farm owner
ship and land improvement through private initiative. , 

•1 '1, 50 Stat. 870, 16 U. S. 0. 590x; Act of October 14, 1940, § '1, 54· Stat. 
1119, 1124, as amended by the Act of June 10, 1949, 63 Stat. 1'11, 16 U.S. 0. 
590z-..5 (Supp. III). 

• Act of August 11, 1939, I 1, 53 Stat. 1418, as added by Act of October 
14, 1940, 54 Stat. 1119, as amended, 16 U. S. a 590y et &eq. 

,.. See tupra, pp. '243-245. 
•1 5, as added by Act of October 14, 1940, 54 Stat. 1119, 1122, as amended, 

16 u. s. c. 590z.-.3. 
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For example, under the 1937 Bankhead-Jones Farm Tenant 
Act, as amended, the Secretary of Agriculture is authorized to 
make loans and to insure mortgages to enable acquisition, re
pair, or improvement of "family-size farms," or to refinance 
indebtedness against undersized or underimproved units when 
loans are being made by the Secretary to enlarge or improve 
such units.168 Similarly, he has authority under 1949legislation 
to make such loans to homestead entrymen and purchasers 
of lands in reclamation projects.184 Provision is made for de
ferring the first installment for repayment of loans to the 
owner of a "newly irrigated farm and reclamation project" for 
a period of not to exceed two years. These programs are 
administered by the Farmers Home Administration.161 

Likewise important are other credit facilities available 
through functions of the Farm Credit Administration and the 
Reconstruction Finance Corporation.168 

Research and Education 

Congress has made provisions for several programs of agri
cultural experimentation, research, and education of interest. 
here. 

As early as 1887, the direct tie between land and water was 
recognized in a statute authorizing agricultural experiment 
stations to aid in acquiring and diffusing information on agri
culture and to promote scientific investigation and experiment 
concerning agricultural science.187 It is the duty of such agri
cultural experiment stations to conduct original researches or 
verify experiments on, among other things, "the analysis of 
soils and water." 168 

Similarly, in 1935 legislation providing for the development 
of agricultural research by the Department of Agriculture, Con-

•• Act of July22, 1937, 50 Stat. 522, as amended, 7 U. S. C. 1000--1005d. 
211 Act of October 19, 1949, 63 Stat. 883, 7 U. S.C. 1006a-1006b ( Supp. III). 
•• Secretary of Agriculture Order, October 14, 1946, 11 F. R. 12520. 
111 Act of July 17,1916,39 Stat. 360, 12 U.S. C. 641 el seq.; Act of June 30, 

1947, § 4, 61 Stat. 202,203,15 U.S. C. 604 (Supp. III). 
ur Act of March 2,1887,24 Stat. 440,7 U.S. C. 362 elseq. 
••s 2, 24 Stat. 440, 7 U. S. C. 363. 
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gress enumerated many authorized areas of research including, 
among others, "research relating to the conservation, develop
ment, and use of land, forest, and water resources for agricul
tural purposes." 1611 Noteworthy in this connection is the fact 
that a study recently undertaken pursuant to this statute com
prehends water salinity.uo Legislative provision has also been 
made for cooperative agricultural extension work between state 
agricultural colleges and the Department of Agriculture.tn 

/Summary 

The interdependence of land and water has been recognized 
in a number of statutes concerning use of lands. These are \, 
aimed at water and land as inseparable resources, or are adapt
able to serving both. I 

Sharply distinguished by its regulatory aspects from suc
ceeding land-use legislation is the 1893 provision for the pre
scribed jurisdiction of the California Debris Commission over 
hydraulic mining. 

Apart from this enactment, federal land-use legislation until 
the early thirties was concerned with forest lands, and prin
cipally with forest lands of the United States. Here, Congress 
has recognized the direct ties between land and water. Initi
ated before the turn of the century, the legislative foundation 
was broadened in 1911 to provide for a federal forest program 
on a national basis. Other forestry statutes also recognize the 
interrelations of land and water resources, some of the more 
recent being concerned with nonfederal forest lands as well. 

Still further recognition appears in legislation concerning 
national parks, Indian lands, the Tennessee Valley, and federal 
grazing lands. 

Federal interest in land-use practices was expansively broad
ened by 1935 and 1936legislation, upon which are based two 

•• Act of June 29, 1935, § 1, 49 Stat. 436, as amended, 7 U. S. C. 427. 
an Memorandum from the Research Administrator to the Secretary of 

Agriculture, "Recommended Initial Allotment for the Bankhead-Jones Re
search Fund, Fiscal Year 1950," Project S. R. F.-3-9, App. p. 2, endorsed by 
the Undersecretary of Agriculture, July 8, 1949. 

111 Act of May 8,1914,38 Stat. 372, as amended, 7 U.S. C. 341 e1 aeq. 
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national soil-conservation programs. One provides for tech
nical assistance to operators of land located within soil-con
servation districts established under state laws. The other 
enables direct but conditional cash payments to cooperating 
land operators. In providing for retirement of submarginal 
lands, a later statute also recognizes the effect of land practices 
on water resources. 
( In 1936, Congress gave the Department of Agriculture juris
diction over federal investigations of watersheds and measures 
for run-off and water-flow retardation and soil-erosion preven
tion on watersheds. This activity is in addition to the flood
control activity of the Army Engineers. 

The Water Facilities Act and the Water Conservation and 
Utilization Act are additional examples of legislative provision 
for specified interrelationships of land and water.t Congress 
has also provided for research and educational activities by 
various federal agencies important in this field. Other statutes 
provide means for financing land-use work by private initiative. 

In this field, most of the activities are under the supervision 
of the Department of Agriculture. Promotion of conserva
tion measures is sought by financial and other assistance, with
out employing direct regulation. Only in recent years has the 
;Federal Government assumed broad responsibilities for en
couraging proper use of nonfederal land. Emphasis is placed 
upon federal-state-local cooperation, and much of the work 
is carried on through local agencies. 



Comprehensive 
Development 

. 

Chapter 9 

At the outset, "comprehensive development" must be given 
a fixed meaning. For the term has been so employed, both in 
statutes and by agencies administering the~ as to connote a 
variety of defil!.itions. Sometimes it is used seemingly to denote 
a plan of development of a single river for a particular purpose, 
such as a "comprehensive" flood-control plan. Or at other 
times, a like basin-wide plan. It has also been used to describe 
a composite plan related predominantly to the specialized ac
tivities of two or more agencies, such as the Army Engineers 
and the Bureau of Reclamation. Thus, inclusion of a provi
sion that projects be consistent with the "comprehensive de
velopment" of a river sometimes leaves unclear whether the 
term refers to development for a specified principal purpose, 
such as flood control, or to over-all development to achieve 
maximum beneficial use for all purposes. 

We believe all will agree that there should be coordination 
of the uses of a river and of the structures in it to fulfill as 
many as possible of the sometimes conflicting purposes for 
which waters may be used or controlled, and that such uses 
should be integrated with land practices in the surrounding 
watershed. If this be so, comprehensive development, as ap
plied to water resources and related land uses, may be defined 
as basin:wide development for optimum beneficial uses of a 
river system and its watershed. Despite the variations in the 
use of the term "comprehensive development," noted above, it 
may fairly be said that they all move toward the definition sug
gested, as we shall see. Since that is so, we shall employ that 
definition, unless the context dictates otherwise, in order to 
avoid variables as we trace the growth of the concept. 

383 
tllSll--Gl----26 



It should be noted that, for various reasons, two or more 
basins or one or more basins with adjacent areas have at times 
been treated as a single unit for development. 

Admittedly, there has often been vigorous disagreement as 
to the manner or means of achieving comprehensive develo~ 
ment. It is not our purpose here to suggest which manner or 
means should be adopted. On the contrary, our purpose is to 
portray the trend toward comprehensive development, noting 
also the legislative framework to which must be fitted ad
ministrative efforts in the same direction. 

There is no single federal policy governing comprehensive 
development of water and land resources. Some statutes of 
uniform application separately control various aspects or func
tions. Others are geared to a comprehensive approach, but 
focus attention on individual projects, specific areas, or single 
rivers. But none is comprehensive and nation-wide in appli
cation. So far as it may now be achieved, therefore, compre
hensive development must depend upon such statutes passed 
at different times, devoted to individual segments, and admin:
istered by separate agencies. 

Initially, direct participation of the Federal Government 
was usually discharged through the construction and opera
tion of individual small projects, each designed for a single 
purpose. Nonfederal developments authorized by direct ac
tion of Congress generally had development of power as their 
single purpose. A fragmentary legislative approach then 
seemed adequate. But as the size of river-development struc
tures increased, the potentiality of their use for many integrated 
purposes became obvious. At the same time, as sheer .physical 
dominion over the rivers was extended, there came a growing 
recognition of the interrelationship between the various struc
tures on the same river system, of the fact that the storage or 
release of water at one dam directly affects uses and operations 
downstream, and of the fact that electrical and hydraulic in
tegration permits a series of dams to do more than the same 
dams operated independently. And beyond the river itself, 
there developed an increasing awareness of the inseparable 
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effect of land practices in the sUITounding watershed upon river 
flows and river structures. 

With this evolution there arose a general demand for com
prehensive development of our water and land resourc~s, a 
demand answered by piecemeal and sometimes inconsistent 
changes in law and administrative practice. Wanting a total 
answer, the demand continues to find voice in a variety of pro
posals for further and more complete accommodation of the 
framework of law to the need for coordination of efforts to meet 
the physical, economic, and social needs dependent upon water· 
resources and related uses of land. . 

Any examination of the growth of the comprehensive-de
velopment concept suggests mixed problems of policy and law. 
Through the years, an increasing measure of responsibility has 
been assumed by the Federal Government in the development, 
utilization, and conservation of water and related land resources. 
In addition to pondering whether that measure should now 
be increased or decreased, one may well inquire what laws are 
needed today for effectively discharging federal functions at 
the present stage of our economic, social, and technological de
velopment. Or the inquiry might be divided. What part of 
the total task can the Federal Government undertake? What 
portions should it undertake? 

Our purpose here is not to answer those questions, but rather 
to lay another part 1 of the foundation for their answers by 
summarizing the significant historical developments, together 
with a survey of the principal legal aspects of efforts toward 
comprehensive development under existing law. As we do so, 
it must be borne in mind that the Federal Government is one 
of delegated powers, as we earlier noted. But it should also 
be remembered that Congress is authorized to make all laws 
necessary and proper for carrying into execution all of the 
powers vested in the Federal Government.2 Our Constitution 
is not a. sterile document appealing to historic interest alone. 
It is a. living charter of government intended and destined to be 

• For a discussion of constitutional considerations, see Chapter 2, &UfWII, 

pp. 5-72. 
1 U. S. CoNST., Art I, § 8, cL 18. 
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effective through social, economic, and technological changes, 
as our Nation lives and grows. Thus, as the Supreme Court 
said in 1816: I 

The instrument was not intended to provide merely for 
the exigencies of a few years, but was to endure through 
a long lapse of ages, the events of which were locked 
up in the inscrutable purposes of Providence. 

The powers granted by the people to the Federal Govern
ment carried with them inescapable responsibilities. As we 
have seen in previous chapters, Congress has employed its del
egated powers in assuming a variety of responsibilities in rela
tion to the development, utilization, and conservation of water 
and land resources. Thus, it has exercised its commerce power 
in regulating, protecting, and improving waterways for navi
gation use as well as in the control of floods. Its powers under 
the Property Clause have been utilized in laying the founda
tion for reclamation projects in the West. Use has also been 
made of the war, treaty-making, and general-welfare powers. 
In the exercise of these powers, Congress has additionally pro
vided for the generation of electric power. Similarly, pro
vision has incidentally been made for many other public pur
poses. And statutes seeking to coordinate land practices with 
water activities usually have relied, expressly or impliedly, 
upon a combination of two or more of these powers. 

But the enormity of the problem demands, as Congress has 
frequently recognized, coordination of legislative attention and 
action by the states and the Federal Government. The rights: 
interests, and responsibilities of both must be harmonized for 
effective answers. Similarly, cognizance must be taken of in-

. dividual rights and interests, and especially of rights to use of 
water and land derived under state law." Account must also 
be taken of the possibility of solutions by joint action of two or 
more states, but with an eye to legal and practical difficulties 

• Martin v. Hunter& Le&&ee, 1 Wheat. 304, 326 (U. s. 1816). See also 
8out11. OaroZina v. United State&, 199 U. S. 437, 448-449 (1905) ; United 
State& v. Ola&lric, 313 U.S. 299,316 (1941). 

• See BUpra, pp. 3.2-{)~. 
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such as posed in the recent case of State ex rei. Dyer v. Sims! 
Or if one envisages the possibilities of a federal-state entity, 
other questions arise. For at least four aspects of existing fed
eral responsibilities would be involved in any attempt to em
power such an entity to discharge those responsibilities. These 
are the expenditure or distribution of federal funds, adminis
tration and enforcement of federal statutes, management of 
federal property, and appointment of federal officials. There 
is precedent for discharge of each of these types of responsi
bility by nonfederal entities.8 

In reviewing the growth of the comprehensive-development 
idea, we shall first discuss events occurring prior to World 
War I, a period when interest in conservation became intense 
and nation-wide. The next period, from World War I to the 
"depression," evidenced growing attention to basin-wide devel
opment for previously recognized major purposes, seeking 
harmony at the same time with other related uses. 

The third period, from 1933 to date, saw a number of new 
factors come into prominence in the development of river 

• See Bupra, pp. 68-70. 
• Expenditure or distribution of federal funds: State officials determine 

which institutiDns are to obtain funds under Servicemen's Readjustment 
Act, Act of June 22, 1944, 1 400, 58 Stat. 284, 287, 38 U.S. C. 739, Part Vlll 
of note following. 

Administration and enforcement of federal statutes: Federal Employer's 
Liability Act enforceable through state courts, Act of April 22, 1908, I 6, 
35 Stat. 65, 66, as amended. 45 U. S. C. 56. Labor Management Relations 
Act, 1947, authorizing NLRB to cede certain jurisdiction to state agencies, _ 
Act of June 23, 1947, I 10(a), 61 Stat. 136, 146, 29 U. S. C. 160(a) (Supp. 
III). State may determine necessity for continued federal rent control, Act 
of 1\larch 30, 1949, 1203(h), 63 Stat.18, 25. 

Management of federal property : Federal military equipment managed 
by state National Guard units, Act of May 29, 1916, § 1 82, 83, 87, 39 Stat. 165, 
203, 2D4, as amended, 32 U. S.C. 33, 47. Government housing and property 
may be transferred to state and local agencies, Act of December 31, 1945, 1 
502, 59 Stat 674, as amended, 42 U.S. C. 1572. Sustained-yield forest units 
placed under cooperative federal-state management agreements, Act of 
March 29, 1944, I 3. 58 Stat. 132, 133, 16 U. S. C. 583c. 

Appointment of federal officials: Federal property and disbursing officer 
for National Guard appointed by_ state officials, Act of May 29, 1916, 1 67, 
89 Stat. 165, 199, as amended. 32 U. S. C. 49. C/. Rent Control Advisory 
Boards appointed from nominations submitted by state ofticials, Act of 
March 30, 1949, I 203(d) (4), 63 Stat.lS, 22. 
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basins. In the early nrecovery'' part of the period, attention 
was focused upon a new aspect of water-resource development 
and conservation. Projects were undertaken as a means of 
relieving unemployment as well as for development and con
servation of natural resources. Also, increased attention was 
given to the public utilization of the completed projects under 
policies calculated to improve the economic and social welfare 
of the Nation~ Throughout the whole period, increasing atten
tion was given to conservation and public protection of ex
haustible resources, and to planning for their development 
on a basin-wide, all-purpose basis with growing reliance upon 
multiple-purpose projects. 

Moreover, we shall outline the recent accentuation of interest 
in discovering and correcting deficiencies in organization so far 
as they relate to comprehensive development. 

Finally, since river-basin development has varied from 
region to region, we shall take note of the more· significant 
aspects of efforts toward comprehensive development in each 
of the major regions. 

Growth Until World Wa:t I 

As we saw in preceding chapters, most early river develop
ments were single in purpose. 

EARLY INTEBRELATION OF UsES.-Well before the turn of the 
century, however, specific acts of Congress recognized inter
connection between certain functions in the development of 
rivers. An 1879 example combines navigation and flood con
trol.w Likewise, an 1888 statute took cognizance of the inter
relationship of irrigation and flood controJ.B Nor did early 
legislation overlook the possibility of relating navigation im-

• See Act of June 28. 1879, 1 4, 21 Stat. 37, 38, 33 U. S. C. 6!7, establishing 
the Mississippi River Commission and directing it to survey the river 
and develop plans which would "correct, permanently locate, and deepen 
the channel and protect the banks of the Mississippi River; improve and 
give safety and ease to the navigation thereof; prevent destructive floods; 
promote and facilitate commeree, trade, and the postal service... For later 
statutory details concerning navigation and flood control. see 1vpra, pp. 98, 
141-142. 

• Act of October 2, lB88, 25 Stat. 505, 526.. 



389 

provement to power development.8 Noteworthy also is the 
fact that early legislation for the benefit of flood control related 
that function to the promotion of the interests of navigation 
and commerce.10 

• 
. f ' 

CALIFORNIA DEBRIS CoMMISSION.-Another early exception 
to the single-purpose legislative treatment is an 1893 provision 
for the California Debris Commission.11 For Congress here rec
ognized the effect on navigable capacity resulting from the en
croachment of debris from nuning operations, natural erosion, 
and other causes. The Commission was directed to adopt plans 
to improve the navigability of the Sacramento and San Joaquin 
River systems, deepen their channels ·and protect their banks. 
In addition, these plans were to reconcile, as nearly as prac
ticable, the interests of hydraulic mining and navigation. In
deed, the Commission was to examine the practicability of sites 
for storage of debris or water, or for settling reservoirs: to 
protect the navigability of the rivers, to afford flood relief, and 
to provide sufficient water to maintain summer scouring forces 
therein.12 

AssERTION oF CoNTROL OVER ARTIFICIAL OssmucTIONs.

Moreover, with the increasing number of artificial obstructions 
to navigation, Congress early decided upon the need for uniform 

• Act of August 11, 1888, § 1, 25 Stat. 400, 417; Act of September 19, 1890, 
26 Stat. 426, 447; Act of June 28, 1902, 32 Stat. 408, 409; see also Act of 
March 3, 1879, 20 Stat. 377, 387. In addition, the Act of August 11, 1888, 
also gave the Secretary of the Army discretionary authority to provide 
"practical and sufficient fish-ways" whenever the improvements obstruct 
fish passage. § 11, 25 Stat. 425. 

10 Act of September 19, 1890, § 1, 26 Stat. 426, 450, appropriating funds for 
the Mississippi River Commission to be used "in such manner, to such 
extent, and in such proportion as in their opinion shall best promote the 
interests of commerce and navigation." See also Act of March 1, 1917, 
§ 1(a), 39 Stat. 948, see 33 U.S. C. 702; Act of March 3,1921,41 Stat.1354; 
Act of July 29, 1921, 42 Stat. 146; Act of August 18, 1921, 42 Stat. 171; Act 
of May 31, 1924, 43 Stat. 249; Act of May 15, 1928, § 10, 45 Stat. 534, 538, 
33 u.s. c. 702j. 

n Act of March 1, 1893, 27 Stat. 507, see 33 U. S. C. 661 et seq . 
.. Under a 1938 amendment, the Secretary of the Army may contract to 

supply storage for and use of outlet facilities from debris storage reservoirs 
for domestic and irrigation purposes and power development. Act of June 
25, 1938, 52 Stat. 1040, see 33 U. S. C. 683. 
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control. The 1890 River and Harbor Act prohibited the crea
tion of any obstruction, not affirmatively authorized by law, to 
the navigable capacity of any waters in respect of which the 
United States has jurisdiction.11 It also declared unlawful the 
building of structures in navigable waters, without the permis
sion of the Secretary of the Army.1

• Sustaining the authority 
thus asserted by Congress, the Supreme Court in 1899 made it 
clear that the right to control applied not only to navigable 
waters, but also to any obstruction to navigable capacity, wher
ever or however done.16 And in that same year, Congress re
peated and strengthened the prohibition which it ·had estab-
lished in the 1890 statute.18 

· 

Another early decision of the Supreme Court recognizing 
interrelationship of river uses merits notice here. Speaking of 
the right of the United States to control the use and disposal 
of water power from a federal navigation works, the Court said, 
"in such matters there can be no divided empire." 1' 

RELATIONSHIP OF FOREST CoVER.-Having authorized the 
President in 1891 to establish forest reserves out of specified 
lands in the public domain, Congress in 1897 expressly recog
nized the role of forest cover in affecting water flow when it 
prohibited establishment of national forests except to improve 
and protect forests, "or for the purpose of securing favorable 
conditions of water flows," or to furnish a continuous timber 

11 Act of September 19, 1890, §10, 26 Stat. 426, 454. 
u I 7, 26 Stat. 426, 454. 
'"United. States v. Rio Grande Irrigation Co., 174 U.S. 690, 708 (1899). 
11 Act of March 3, 1899, § 10, 30 Stat. 1121, 1151, 33 U. S. C. 403. §§ 9-20 of 

this Act were the result of a report prepared after a study of all then-exist
ing general laws for the maintenance, protection, and preservation of the 
_navigable waters of the United States. H. Doc. No. 293, 54th Cong., 2d sess. 
(1897)~ This study had been directed by §2 of the River and Harbor Act of 
J"un~ 3, 1896, 29 Stat. 202, 234. The 1899 Act provided for control over con
struction of bridges, dams, dikes, causeways, wharfs, piers, breakwaters, 
bulkheads, or any other structures in navigable waters; over excavations and 
fillings; over deposits of certain refuse matter in navigable waters; over 
sunken vessels and floating of logs; and over the anchoring of vessels as ob
structions to navigation. 

11 Greerl Bag c1 Miss. Canal Co. v. Patten Paper Co., 172 U. S. 58, SO (1898), 
reb. den., 173 U. S.179 (1899). See supra, pp.19-20. 
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supply.• Moreover, in an act "for the protection of the "Water
sheds of navigable streams," CongresB in 1911 authorized the 
acquisition for national-forest purposes of private lands "lo
cated on the headwaters of navigable streams," which may be 
"necessary to the regulation of the flow of navigable streams." • 

Tm!: 1906 GENERAL DAM Acr.-In the eal'ly part of the cen
tury, Congress continued to enact special legislation authoriz
ing specific projects for nonfederal water-power development. • 
In 1906, the General Dam Act was passed prescribing condi
tions for general application to nonfederal power developments 
thereafter authorized by CongresB in navigable waters. :a n 
recognized interrelations of power, navigatio~ and fish preser
vation, by making provision for the installa.tion of navigation 
and fish-passage facilities. But these provisions seem designed 
to serve the passive purpose of preventing obstruction by the 
dam, rather than affirmatively promoting nonpower uses. 

MULTIPLB USES AT REcl..u.unox DAKS.-Only a few months 
previously, Congress had expressly recognized the interrela
tionship of power and irrigation when it supplemented the 1902 
Reclamation Act by providing for power development and 
lease of any surplus power or power privilege at reclamation 
projects. • At the same time, it authorized contracts for water 

• See .. ,... pp. 354-355.. 
• .Act of llarclll, 1911, II 3. 6. 36 Stat. 961. 962, see 16 U. S. C. 515.. I.ater. 

this Act was amended to authoriR aequisition of laDds for promoting tbe 
production of timber as well as for p~ nal'igation. Act of J"une T. 
1924. I 'l. 43 Stat. 653. 654. 16 U. S. C. 569 • 

• See .. ,... p. 262 and D. 41. p. 266. 
• .Act of .lone 21. 1906. M Stat. 386. This Act granted authority to mn

struct and maintain a dam ""for water power or otber purposes"" aenxm &117 
naYiga.ble water of the UDited States after appronl of the plaDs and spedft

catlons bJ the S«retar, of the ArmJ and the Chief of Engineers. ~ 
omclals eould impose 81lda eonditions and stipulatiODS as tbe7 deemed nee
essarr '"to protect the present and future intel'estB of tbe United States. • 
which llligbt lndude a eondition for <eODStruttion without expeuse to tbe 
UDited States, of 1odaJ. booms. sluieet~, or aDJ otbel' strudore DE• Y7 ill 
the lnteftsta of navigation. Tbe operator was lllsD requi.n!d to maillh!ln 
81lda ligbta and other aigna)s tbeftoa and sacll fisbways u the Seeretu7 of 
Omuoerc!e~ 

• .Act of April16.1906. I 5, M Stat. 116. 11'1. aee 43 U. s. c. 523. 
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supply with towns on or in the vicinity of the project, having a 
water right from the same source.• 

RAINY RIVER AND JAMES RIVER VETO MESSAGES.-Of historic 
importance is the 1908 veto of the Rainy River bill. Having 
earlier indicated to Congress his views of the need for com
prehensive consideration of water-resource problems,24 Presi
dent Theodore Roosevelt was explicit in vetoing the Rainy 
River bill which would have granted extensive privileges for 
nonfederal development.• His message asserted that the nav
igability of inland waterways should be improved "upon a con
sistent unified plan by which each part should be made to help 
every other part." Slack water for navigation, he said, may be 
provided by a dam which may "develop power of sufficient 
value to pay in whole or in part for the improvement of naviga
tion at that point, and if there is any surplus it can be spent 
upon improvements at other points in accordance with the gen
eral plan." 18 

The President called for substitution of a definite policy 
which would provide, among other things, for some designated 
official to have the duty of seeing to it that in approving future 
plans, the maximum development of navigation and power 
would be assured. Or at least that developments not be per
mitted which would ultimately interfere with better utilization 
of the water or complete development of the power. 

""§ 4, M Stat. 116, 43 U. S. C. 567. 
""In his 1903 veto message relative to a bill granting consent for private 

construction of a power dam at Muscle Shoals, President Roosevelt asserted 
that power should be developed at, and aid in, financing federal navigation 
improvements. Moreover, he stated that the "entire subject of granting 
privileges of the kind referred to in this bill should be considered in a com
prehensive way." See 36 CoNG. REO. 3011 for text of message vetoing H. R. 
14051, 57th Cong., 2d sess. ( 1903). . 

• Sen. Doc. No. 438, 60th Cong., 1st sess.; 42 CoNG. REc. 4698 (1908). But 
the bill was passed over the veto. Act of May 23, 1908, 35 Stat. 273. 

• But he was not recommending federal control over power development 
solely for the purpose of financing river-improvement works. For in point
ing out the power potential of our navigable streams, he declared that ''This 
natural wealth is the heritage of the people. • • • We are now at the 
beginning of great development in water power. Its use through electrical 
transmission is entering more and more largely into every element of the 
dally life of the people." Ibid. 
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In the following year, President Roosevelt reiterated most of 
the foregoing considerations when he vetoed a similar bill grant
ing broad rights for nonfederal development on the James 
River.21 

INLAND WATERWAYS COMMISSION.-Events of the next few 
years reflect President Theodore Roosevelt's dynamic influ
ence on conservation. In March 1907, he had appointed the 
Inland Waterways Commission, whose assignment was "tol 
evolve. a comprehensive plan designed for benefit of the entire 
country." 28 This Commission's 1908 Preliminary Report was 
concerned principally with inland waterways, but devoted much 
attention to the need for multiple use and comprehensive plan
ning, saying, among other things: 29 

The control of waterways on which successful navi
gation depends is so intimately connected with the· pre
vention of floods and low waters, and works designed 
for these purposes; with the protection and reclamation 
of overflow lands, and works designed therefor; with the 
safeguarding of banks and maintenance ·of. channels, 
and works employed therein; with the purification and 
clarification of water supply, and works designed there
for in conjunction with interstate commerce; with con
trol and utilization of power developed in connection 
with works for the improvement of navigation; with 
the standardizing of methods and facilities and the co
ordinating of waterway and railway instrumentalities; 
and throughout the larger area of the country with rec
lamation by irrigation and drainage, and works de
signed primarily for these purposes-that local and 

· special questions concerning the control of waterways 
should be treated as a general question. of national 
extent, while local or special projects should be con.:. 

17 H. Doc. No. 1350, 60th Cong., 2d sess.; 43 CoNG REo. 978-980 (1909), 
.. Sen. Doc. No. 325, 60th Cong., 1st sess., p. ii1 (1908). Members of the 

Commission were : Theodore E. Burton, Chairman, J. H. Bankhead, Alex
ander Mackenzie, W. J. McGee, F. H. Newell, Francis C. Newlands, Gifford 
Pinchot, Herbert Knox Smith, and William Warner. . 

•• I d. PP. 22-23. 
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sidered as parts of a comprehensive policy of waterway 
control in the interests of all the people. 

In addition, the Commission observed that wherever water 
may be the chief source of power, monopolization of the elec
tric energy generated involves monopoly of: 80 

power for the transportation of freight and passengers, 
for manufacturing, and for supplying light, heat, and 
other domestic, agricultural, and municipal necessities, 
to such an extent that unless regulated it will entail 
monopolistic control of the daily life of our people in an 
unprecedented degree. There is here presented an 
urgent need for prompt and vigorous action by State 
and Federal governments. 

No less emphatic was President Roosevelt's letter transmit
ting this report to Congress. Observing that the report rested 
upon the fundamental concept that every waterway should 
be made "to serve the people as largely and in as many different 
ways as possible," the President added: 81 

Every stream should be used to its utmost. No stream. 
can be so used unless such use is planned for in advance. 
When such plans are made we shall find that, instead of 
interfering, one use can often be made to assist another. 
Each river system, from its headwaters in the forest 
to its mouth on the coast, is a single unit and should 
be treated as such. 

The President asserted that it was not "possible to deal with a 
river system as a single problem" since uses of waterways were 
dealt with by agencies scattered through four federal depart
ments.aa Moreover, he observed that the report noted that 
national policy had theretofore been one of "almost unrestricted 
disposition and waste of natural resources," and that the report 
emphasized "the fundamental necessity for conserving these 
resources upon which our present and future success as a 

• Itl. pp. 21-22. 
11 Itl. p. iv. 
•Ibid. 
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nation primarily rests." 11 Remarking upon the urgent need 
for prompt and decisive action, the President concluded that: " 

the development of our waterways and the conserva
tion of our forests are the two most pressing physical 
needs of the country. They are interdependent and they 
should be met vigorously, together, and at once. 

NATIONAL CoNSERVATION CoMMISSION.-Also of importance 
to our review is the 1909 Report of the National Conservation 
Commission.85 This Commission observed that: 11 

Broad plans should be adopted providing for a system 
of waterway improvement extending to all uses of the 
waters and benefits to be derived from their control, in
cluding the clarification of the water and abatement 
of floods for the benefit of navigation; the extension of 
irrigation; the development and application of power; 
the prevention of soil wash; the purification of streams 
for water supply; and the drainage and utilization of the 
waters of swamp and overflow lands. 

To promote and perfect these plans scientific investi
gations, surveys, and measurements should be con
tinued and extended, especially the more accurate de
termination of rainfall and evaporation, the investiga
tion and measurement of ground water, the gauging of 
streams and determination of sedimeht, and topographic 
surveys of catchment areas and sites available for con..: 
trol of the waters for navigation and related purposes. 

• Ill. p. v. 
""IIJ. p. vU. 
• Sen. Doc. No. 676, 60th Cong., 2d sess. {1909). The President called a 

conference of governors and later created the National Conservation Com
mission on June S. 1908. to study and advise bim respecting natural re
sources and to cooperate with state bodies created for similar purposes, 
PP. 1, 11. An outgrowth of the conference of governors, the Commission's 
report of December 7, 1908. is signed by Gi1ford Pinehot, Chairman; W. J. 
McGee, Secretary, Section of Waters; Overton W. Price, Secretary, 8eetion 
of Forests; George W. Woodruff, Secretary, Section of Lands; and J. A. 
Holmes, Secretary, Section of Minerals. Pp. 1, 26. 

• Sen. Doc. No. 676, VOL 1, p. 24 (1909). See also Bulnn"m No.4, Tm: 
1lEPOBT 0P TIUI: NATIONAL CoN81CBVATIOII CoJOUSSIOII, issued by the Joint 
Oommittee on Conservation, pp.lS-19 (1909). 
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That Report was promptly approved by the Joint Conserva· 
tion Conference!' Delegates to the Conference included gov
ernors of 20 states and territories; representatives of 22 state 
conservation agencies, of 60 national organizations, and of fed
eral agencies; and members of the National Conservation Com· 
mission. In addition to generally approving the Commission's 
Report, the Conference said specifically, "we also especially 
approve and endorse the proposition that all the uses of the 
waters and all portions of each waterway should be treated 
as interrelated." 88 

CoNSIDERATION OF RELATED USES IN IMPROVEMENTS FOR 
NAVIGATION.-In a 1909 ~tatute, Congress acted to assure con
sideration of river uses in addition to navigation.• This Act 
specified, with regard to river examinations and surveys therein 
authorized, that reports thereon shall contain such data as it 
might be practicable to secure regarding terminal and transfer 
facilities, the "development and utilization of water power for 
industrial and commercial purposes," and such "other subjects 
as may be properly connected with such project." But it con
tained a proviso that consideration of "these questions" shall 
be given "only" to their bearing upon the improvement of 
navigation, and to the possibility and desirability of their 
being coordinated "in a logical and proper manner" with navi
gation improvements to lessen the cost and to compensate the 
Govemment'for expenditures made in the interest of naviga
tion. These provisions were repeated in the River and Harbor 
Acts of 1910 and 1912, the latter however permitting consid
eration to be given also to the relation of these questions "to 
the development and regulation of commerce." 40 In 1913, 
the provisions as modified in 1912 were enacted as general 
legislation and remain in effect today!1 

"'Sen. Doc. No. 676, p. 27. 
•nid. 
• Act of March 3, 1909, § 13, 35 Stat. 815, 822. 
• Act of June 25, 1910, § 3, 36 Stat. 630, 668; Act of July 25, 1912, § 2, 37 

Stat. 201, 231. 
41 Act of March 4, 1913, § 3, 37 Stat. 801, 825, 33 U. S. C. 545. It is not 

clear whether the proviSo limiting the study of "these questions" only 
to their bearing upon the improvement of navigation, applies to all three 
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The 1910 and 1912 Aets also include other currently effective 
provisions relevant here. FII"St, the 1910 RivE"r and Har-bor Act. 
inaugurated a requirement that surveys must include "such 
stream-flow mea..~ts and other investigations of the 
watersheds as may be necessary for preparation of p~ of 
improvement and a proper consideration of all uses of the 
stream affecting navigation." • And whenevE"r permission for 
construction of dams in navigable streams is granted or is under 
consideration by Congress, this statute permits such Army 
Engineer surveys and investigations of the streams affected as 
"are necessary to secure conformity with rational plans for the 
improvement of the streams for ~vigation." a Second, the 

sabjecta to be studied. tbat .. to tenoiDals. power deYelopment. aDd "'otber 
sabj«ts'" collllleded with the project-or..-~ it applies merely to the 
•CJtber sabjeets.. • Tbe paragn~ of the 1900 aDd 1910 Acta seems to 
~ tbat it applies to all three, wben!u that of the 1.912 aDd 1913 Ada 
BeeiD8 to ~ tbat it applies only to the "'other sabjeeta.• 

Nooe of the committee reports 011 an7 of the four Acta sheds light OD the 
QUe&tioa. Onl7 t..-o of these reports mentioa the &OrYQ' proTisioas at aD. 
aDd aeith« of them deelB with this qoestioa. H. Bep.. No. 436, 6lst Coag. 
2d .... (1910) ..,... with regard to the 1910 Ad: ""'.lbe tenDs of the pro
Tisioa are iD the DSUal form. and is iDteDded to eDmd somewhat the 11C1JP! 
ot llOda IIUITeJ'S aDd iDTestiptioDs considered desirable and .. ~ iD 
fraJiaiaC and eHCOtiDg proper plaas for the improweDdlt of aaYipble 
riven. aad also to aecme the ~ ._~ for inteDigmt amoa 
011 applicatioDB for the coastructioa of dams iD aaTipble streams. • p. M.. 
This Janpage IDQ' mean that iaformatioa 011 power ~t wu to 
be obtaioecl for ita VWil sake and aut BM!ftQ' as an iacidellt to aangatioD 
improvemeut. Tbe l'edenl Power Commissioo. with its autbotit7 to 
make iaTeStigatiooa ~ the ut:iliatioa of ..-at« ~ had DOt 

7et bee* created. See iii/N. pp. 406-408.. H. Bep.. No. 395., 62d ~2d--.. 
(1912) refers to the proTisiOD of the 1912 Ad: as it relates to tenniDals, 

&:aJ'iDI;: -tJte bill eneods BOIIleWbat the ~ of the iaTeStipW.. hel'etofore 
required of the eugiDeen ia Prelimiaar7 and other enmiaatious aDd ftPOrlB 
thereoD. ~ these are iaqlliries iDto both priTate aad poblie tenoi
aaJ&.• P. f. 

Ia aD7 e'ftllt. under the 1913 Ad: the Arm-s Engineers moat limit the 
investigation of at least the .. other BUbject:s"---thcJse other thaD aa'l'iptioa 

worD. tenniaal.tl. and power ~-to their relatioa to aa'l'iptiGa 
iaqJnm!meata and -m the ~ and regulatioa of CtliiiiWUJe. • cr. 
the limitatioll of the "'308 Beports'" lllll!DtioDed. iafN. pp. 4fl8..400.. 

•Ad of Juoe 25.1910.1 3. 36 Stat. 600.668,33 U.S. C. 5J6.. 
•IL 
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1912 River and Harbor Act permits the inclusion in the per
manent parts of authorized navigation dams of "such founda
tions, sluices, and other works, as may be considered desirable 
for the future development of its water power."" 

THE 1910 GENERAL DAM ACT.-In 1910, Congress amended 
the 1906 General Dam Act.• As we have seen, the 1906 Act 
required approval of plans by the Secretary of the Army, and 
of fishways by the Secretary of Commerce. The 1910 Act 
added a requirement that in administrative action upon plans, 
consideration must be given to the bearing of the proposed 
structure "upon a comprehensive plan for the improvement of 
the waterway over which it is to be constructed with a view 
to the promotion of its navigable quality and for the full devel
opment of water power."" 

THE 1911 ANNUAL REPORT OF THE SECRETARY OF THE IN
TERIOR.-Further official recognition of the relationships among 
water-resource development purposes was given by the Secre
tary of the Interior ln. 1911. In recommending congressional 
consideration of the whole problem of water-power develop
ment and control, he pointed out that: 41 

it is increasingly clear that proper development and 
protection of stream flow for all purposes, including 
those of navigation, domestic use, irrigation, and power, 

.. Act of July 25,1912, §12, 37 Stat. 201, 233, 33 U. S. 0. 609 • 

.. Act of June 23, 1910, 36 Stat. 593. 
" § 1, 36 Stat. 593. Another proviso added by this section directed the 

collection of charges for the privilege "granted to all dams" authorized under 
the Act which receive direct benefit from federal headwater storage reser
voirs, from the acquisition and maintenance of any forested watershed, or 
lands "located by the Uuited States" at headwaters of navigable streams, 
whenever these things be for the benefit of navigation in such streams. 

«ANNUAL lb:PoBT OF THE SECBETABY OF THE INTEBIOB, vol1, p. 15 (1911). 
The report also said: "As a general principle, the revenues derived in this 
way should be devoted to waterway improvement, with special care for the 
river system and watershed of the stream from which the revenues are 
derived • • •. Logically, the revenues derived from the water power 
may belong to the Nation for its general use, but it would seem that national 
and local interests can best be reconciled by devoting these revenues to local 
improvements so far as such improvements are necessary or wise. Such a 
use removes one of the principal objections to Federal control." 11ri4. 
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require that the stream and its branches from sources 
to mouth should be regarded as essentially a unit. 

NATIONAL WATERWAYS CoMMTSSION.-Noteworthy also is 
the 1912 Final Report of the National Waterways Commis
sion.• Created by act of Congress and composed of 12 Con
gressmen, this Commil§ion had been assigned the duty of in
vestigating "questions pertaining to water transportation and 
the improvement of waterways." • In its 1910 Preliminary 
Report, this Commission had already emphasized the need for 
consideration of multiple uses in planning navigation improve
ments, recommending "greatest ca.re in the conservation of 
water power for the use of the people." 10 And in its Final 
Report, the Commission pointed out the need for a compre
hensive, storage-reservoir system to be utilized simultaneously 
for flood prevention, navigation, and power development. a 

• Sen. Doe. No. 469, 62d Oong.. 2d sess. (1D12). 
• Act of March 3. 1909, I 7, 35 Stat. 8lli, 818. See also Act of l'ebroar'7 

27, 1911. 14. 36 Stat. 933, 956, extending the Commission's life from IIareh 
4, 19U to November 4, 1911. and requiring it to eondact certain additional 
special investigation& The Senate had earlier 801Igbt 1DI81ICCe8Sfu1l to 
continue it for two ;rears. B. Bep. No. USS. 6lBt Oong.. 2d sess., pp. 10, 17 
(1910). 

• Sen. Doe. No. 469, App. I. pp. 82, 85. 
• Sen. Doe. No. 469, pp. 22-28. .. A reservoir system, in order to be utilised 

simultaneously for fiood preTention, aiding navigation, and power develop
ment, must be controlled or operated by some public authority. • • • 
Thus far the improvement of rivers in this country, except in the arid 
regions, has been almost solely for the purpose of navigation. The other 
purposes have been almost entirely disregarded. The position of the Corps 
of Engineers, who have supervision over river improvements has been that 
an lncrea.sed depth of a stream for navigation could be secured much more 
clleaply by the use of clams. diverting walls, and other dences than by 
constructing reservoirs at headwaters, and in this view the engineen have 
In general been right, particularly when it is recalled that the existing 
or prospective commerce on few of our streams has justified erteosive 
expenditures for this purpose. and only on a comparatively few streams 
do suitable reservoir sites exist. When, however, the impro1'ement of a 
stream is considered from the standpoint of all its beneficial uses, as 
well aa the prevention of da.mage by fioods, the policy of eo~ reser
t"oirs may become. in particular cases. more feasible. The combined belle
fits from fiood prevention, from additional power development, and from 
a more uniform 1low of the stream may warrant the adoption of a system 
ot reservoirs which, if intended for any ooe of these purposes alone, would 
not be practicable. • ltJ. pp. 24--25; see also p.l74. 

811611--61----21 
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Similarly, it noted the need for coordination of forest policies 
with river-development programs.12 The Commission asserted 
that there can be no doubt that the authority of Congress 
"reaches to the remotest sources in the mountains of every 
navigable stream." 18 After reviewing numerous decisions of 
the Supreme Court, it concluded "that the Government 
may • • • constitutionally extend its jurisdiction to ques
tions more remotely connected with the rights of navigation, 
or even wholly unrelated." 54 Elsewhere, the Commission made 
this forecast: 11 

With the increasing unity of our national life and the 
growing necessity of securing for human needs the max
imum beneficial use of the waters of every stream it 
will become increasingly necessary to treat every stream 
with all its tributaries as a unit. In the nature of the 
case so comprehensive a policy could be successfully 
administered only by the Federal Government, and con
sequently the eventual desirability of Federal control is 
easy to predict. 

• lit. pp. 28-37 and App. V, pp. 205-273. 
8 lit. p. 47. 
,. lit. p. 44. ·. These were among the excerpts .quoted: "Let the end be 

legitimate, let it be within the scope of the Constitution, and all means 
which are· appropriate, which are plainly adapted to that end, which are 
not prohibited, but consistent with the letter and spirit of the Constitution, 
are constitutional." McCulloch v. Marylanit, 4 Wheat. 316, 421 (U. S. 
1819). "It is not a prohibition of any obstruction to the navigation, but 
any obstruction to the navigable capacity, and anything, wherever done 
or however done, within the limits of the jurisdiction of the United States 

· which tends to destroy the navigable capacity of one of the navigable 
waters of the United States, is within the terms of the prohibition." Unitell 
Statea v. Rio Grande Irrigation Co., 174 U. S. 690, 708 (1899). "Congresa 
has authority in the exercise of its powers to regulate commerce among 
the several States, to construct, or authorize individuals or corporations to 
construct railroads across the States and Territories of the United States." 
California v. Central Paoi{ic Railroad Co., 127 U.S. 1, 2 (1888). Particular 
emphasis was also placed upon the two Green Bay cases: Kaukauna Water 
P01Der Co. v. GreeA Bay.! Mila. Canal Co., 142 U.S. 254 (1891); and Green 
Bay .1 Mia& Canal Co. v. Patten Paper Co., 172 U. S. 58 (1898); see supra. 

pp.19-20. 
• Sen. Doc. No. 469, p. 52. 
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WHITE RIVER AND CoosA RIVER VETOEs.-In 1912, Congress 
passed a bill authorizing a nonfederal power dam on the White 
River a short distance upstream from where certain federal· 
navigation improvements had been completed and others were 
contemplated, and downstream from the point then generally 
considered to be the "head of high-water steamboat naviga
tion." 58 The dam would have increased navigable capacity 
above it, and could have been so constructed as to form a part 
of an extension of the projected downstream federal improve
ment. The Army Engineer River and Harbor Board had rec
onunended against present prosecution of the navigation proj
ect because of "lack of present commerce," but the Chief of 
Engineers had reported that future conditions might lead to 
an extension of the federal improvement as far as the dam Slte. 

President Taft vetoed the bill, noting three principal objec
tions. First, since the dam was "capable of becoming a part 
of this general Federal improvement," he opposed a provision 
which would have permitted the dam to become the property 
of t-he State of Arkansas upon expiration of the federal permit, 
saying: 57 

To introduce a diversity of title into a series of dams 
which may all become eventually a part of a single im
provement directed at the same end would, in my opin
ion, be highly objectionable. 

Next, he pointed to the conflict between this provision and 
the policy of the General Dam Act of 1910 which would vest 
control and title in the Federal Government at the expiration 
of the permit. And finally, he noted the absence of a provi
sion for imposing a charge for the privilege granted, such charge 
to be used in thejnterest of furthering navigation in the River. 

uss than three weeks thereafter, President Taft vetoed a 
bill for nonfedera.l power development at a point on the ~oosa. 
River where "comprehensive plans" by the Army Engineers 

•a. R. 20347; H. Doc. No. 899, both 62d Cong., 2d sess. (1912), 48 CoNo. 
Rre. 10318 (1912). 

• H. Doc. No. 899, p. 2. 
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contemplated one of a series of navigation dams, noting in this 
instance that this bill presented: 68 

a typical case of a river where its development by the 
Federal Government for navigation should go hand in 
hand with its development for water power. 

He said that the bill contained a "fatal defect" in its failure to 
provide means for exacting reasonable compensation for the 
privilege granted, and that this was as improvident as throw
ing away "any other asset of the Government." 

CoNSIDERATION OF RELATED UsES IN IMPROVEMENTS FOR 

FLooD CoNTROL.-A few years later, the need for comprehensive 
study of a river basin was recognized in 1917 flood-control leg
islation.: Congress there provided that "all examinations and 
surveys ·of projects relating to flood control shall include a 
comprehensive study of the watershed." 60 Moreover, it re
quired that reports thereon shall include data in regard to (1) 
the extent and character of the area to be affected by the pro
posed improvement, (2) the probable effect upon any navigable 
water, (3) the possible economical development and utiliza
tion of water power, and (4) "such other uses as may be 
properly related to or coordinated with the project." 81 

• S. 7343; Sen. Doc. No. 949, both 62d Cong., 2d sess. (1912) ; 48 CoNG. 

~- 11796 (1912). 
• Act of March 1, 1917, 39 Stat. 948. The House Committee on Flood 

Control was first established by the 64th Congress in 1916. See 53 CoNG. 

REO. 2338, 2406 (1916). 
• § 3, 39 Stat. 950, 33 U. S. C. 701. 
a Iil. An indication of the effect of this language on tbe scope of flood

control surveys appears in the following excerpt from an Army Engineer 
memorandum on tbe scope of a Sacramento-San ;r oaquin Basin report of 
the Army Engineers. "The report of the Chief of Engineers was made 
pursuant to specific congressional authorizations for surveys for flood control 

· and related water uses. It is not presented or intended as a plan for the 
development of all of the water resources of tbe Sacramento-San Joaquin 
Basin, as it was recognized that ultimate plans for sucb full development 
would. require additional projects and would extend far into the future, 
whereas the need for flood control and conservation of flood waters is a 
present urgent necessity in California. It was also recognized that Federal 
responsibility for irrigation improvements has been assigned by Congress 
to the Bureau of Reclamation." H. Doc. No. 367, 81st Cong., 1st sess., 
pp. IX-X (1949). 
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WATERWAYS CoMMISSION.-That same year, 1917, witnessed 
a significant legislative recognition of the comprehensive-devel
opment concept when Congress established the Waterways 
Commission.62 It authorized the Commission: · 

to bring into coordination and cooperation the engineer
ing, scientific, and constructive services, bureaus, boards, 
and commissions of the several governmental depart
ments of the United States and commissions created by 
Congress that relate to study, development, or control of 
waterways and, water resources and subjects related 
thereto, or to the development and regulation of inter
state and foreign commerce, with a view to uniting such 
services in investigating, with respect to all watersheds 
in the United States, questions relating to the -develop
ment, improvement, regulation, and control of naviga
tion as a part of interstate and foreign commerce, includ
ing therein the related questions of irrigation, drainage, 
forestry, arid and swamp land reclamation, clarification 
of streams, regulation of flow, control of floods, utiliza
tion of water power, prevention of soil erosion and waste, 
storage, and conservation of water for agricultural, in
dustrial, municipal, and domestic uses, cooperation of 
railways and waterways, and promotion of terminal and 
transfer facilities, to secure the necessary data, and to 
formulate and report to Congress, as early as practicable, 
a comprehensive plan or plans for the development of 
waterways and the water resources of the United States 
for the purposes of navigation and for every useful pur
pose, and recommendations for the modification or dis
continuance of any project herein or heretofore adopted. 

The Commission was also directed to give consideration to mat
ters to be undertaken by the United States alone or in coopera
tion with states and local entities and individuals, with a view to 
assigning to each such portions as belong to their respective 
"jurisdictions, rights, and interests." 

• Act of August 8,1917,118,40 Stat. 250, 269. 
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Although finally adopted in 1917, the idea of a waterways 
commission already had an involved and informative history.83 

For over ten years, Senator Newlands of Nevada had sought its 
adoption in one form or another. In 1907, he introduced an 
Inland Waterways Commission Bill." His proposal was ad
vanced again in 1910 as an amendment to the Weeks Forestry 
Bill, and in the 64th Congress, as an amendment to the 1917 
flood-control legislation.• Finally, in the 65th Congress the 
Senate Commerce Committee approved the proposal as an 
amendment to the 1917 River and Harbor Bill after it had been 
stricken in the House on a point of order.• Originally, Senator 
Newlands had sought a development commission with an au
thorized annual appropriation of $60,000,000, for ten years. As 
adopted, however, the provision made no money available to 
the Commission to carry out the projects it recommended, giv
ing it instead the wide investigative authority encompassed in 
the foregoing quoted provision. Moreover, before being offered 
for vote in the Senate, the language was revised to read as fol
lows, the bracketed words having been added and retained in 
the bill as passed: .., 

Nothing herein contained shall be construed to delay, 
prevent, or interfere with the completion of any survey, 
investigation, project, or work herein or heretofore [or 

• In documented detail, this history is set forth in 56 CoNo. REC. 9831-9855 
(1918). 

• S. 500, 60th Cong., 1st sess. (1907). 
• See 45 CoNo. REC. 8813--8818, 8897 (1910) ; 46 CoNo. REO. 2587-2595 (1911). 

The latter proposal was defeated 29-32 after several Senators, including some 
of its supporters, expressed concern lest the House refuse to accept it and 
thus jeopardize the entire bill. 54 CoNo. REc. 4290--4295 ( 1917). In addition, 
lt should be noted that a Senate amendment to the 1913 River and Harbor 
Bill, stricken in conference, would have created a river-regulation commis
sion consisting of four Cabinet officials, two Senators, and two Representa
tives to make investigations and plans relative to the use of water for navi
gation and other purposes. H. Rep. No. 1607, 62d Cong., 3d sess., pp. 1, 12 
(1913). 

• Sen. Rep. No. 81, to accompany H. R. 4285, 65th Cong., 1st sess., pp. I, II, 
and seep. 6 (1917); 55 CoNo. REc. 4330-4331 (1917). 

• 55 CoNG. REC. 4330-4331 and compare 55 CoNo. REO. 5508 (1917). 
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hereafter] adopted or authorized upon or for the im
provement of any of the rivers or harbors of the United 
States [or with legislative action upon the reports here
tofore or hereafter presented.] 

In the Senate, the amendment establishing the Commission 
WSB adopted by voice vote without debate.• An attempt to 
delete it was defeated in the House by vote of 207-142.119 

But the efforts creating the Waterways Commission were in 
vain. For its members were never appointed, largely because 
of our participation in World War V 0 Moreover, the provision 
creating it WSB expressly repealed by the 1920 Federal Water 
Power Act,n after the House refused to accept a Senate amend
ment which would have preserved the Waterways Commission 
but changed its authorized membership.'lll 

.55 CoNG. Rl!lC. 5508 (1917). 
• 55 CoNG. REO. 5732. The Conference Committee had modified the pro

vision slightly (Sen. Amend. No. 41). See H. Rep. No. 116, 65th Cong., 1st 
sess., p. 4 (1917). For the debate In the Senate, see 55 CoNG. REO. 5701-5705, 
and In the House, see iii. pp. 5723-5732. One opponent in the House re
marked that the conferees had "provided for the creation of a commission 
to study territorial conditions in every particular so far as water is con
cerned except prohibition." He expressed surprise that this had not been 
included. lil. p. 5726. 

'"See 59 CoNG. REO. 1173-1176, 7713 (1920). 
"Act of June 10, 1920, § 29, 41 Stat. 1063, 1077. 
11 Sen. Amend. No. 59, rather than repealing § 18 of the 1917 Act, would 

have amended it to omit its third and fourth paragraphs and to change the 
membership of the Commission to the Secretary of the Army, the Secretary 
of the Interior, the Secretary of Agriculture, Director of Geological Survey, 
Forester and Chief of the Forest Service, Director and Chief Engineer of 
the Corps of Engineers. 59 CoNG. REO. 1535; see also iil. pp. 1173-1176 and 
7170-7713. This amendment had been adopted in lieu of one which would 
have transferred all the powers and duties of the Commission to the new 
Federal Power Commission. See 59 CoNG. RE0.1173. 

Rejecting the Senate amendment, the Conference Committee said, "In view 
of the fact that many of the duties imposed upon this Waterways Commis
sion will be assigned to the Water Power Commission under the pending 
bill and other duties have already been assigned to other governmental 
agencies •nder the transportation act of 1920, the House conferees opposed 
this amendment. The Senate conferees receded, and the amendment bas 
been elimi~ted." H. Rep. No. 910, 66th Cong., 2d sess., pp. 13-14 (1920). 
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From World War I to the "Depression" 

So far as concerns our survey of the evolution of the compre
hensive-development concept, four enactments during this 
period merit notice. First is paa!age of the 1920 Federal Water 
Power Act, the history of which encompasses many of the 
events of the preceding period already touched upon. Next are 
the provisions for the "308 Reports." More limited in scope is 
the third, the attention paid to multiple uses and basin:wide 
planning in flood-control legislation. Finally comes the 1928 
authorization for the Boulder Canyon Project." 

THE FEDERAL WATER PoWER A~ oF 1920.-The 20-yea.r 
growth in recognition of the need for comprehensive develop
ment had its impact upon the controversy over this licensing 
system, designed to regularize federal permission for nonfederal 
power development.14 Its history and provisions we have 
already outlined."~~~ 

Because of their significance here, however, we shall repeat 
certain aspects of the license requirements included by Con
gress. For example, the 1920 Act specifically required that the 
project adopted be best adapted to a "comprehensive scheme of 
improvement and utilization for the purposes of navigation, of 
water-power development, and of other beneficial public 
uses." 78 Similarly, preference among private applicants for a 
license depends in part upon which has plans best adapted to 

11 It should also be noted that In 1920 Congress authorized the furnishing 
of water from reclamation projects for other purposes than irrigation, in 
certain cases. Act of Febmary 25, 1920, 41 Stat. 451, 43 U. S. C. 521. 

11 Act of J11ne 10, 1920, 41 Stat. 1063, as amended by Act of August 26, 1935, 
49 Stat. 838, 16 U. S. C. 791a-825r. 

• See npra, pp. 271-289. 
• § 10(a), 41 Stat. 1068. This provision was derived from the General 

Dam Act of 1910, which in tum was based upon President Theodore Roose
velt's recommendations In the Rainy River veto message. See 45 CoBa. REC. 
5684 (1910). By 1935 amendment, the language of this provision was re
stated to require that the project adopted will be .. best adapted to a com
prehensive plan for improving or developing a waterway or waterways for 
the use or benefit of interstate or foreign commerce, for the improvement and 
utilization of waterpower development, and for other beneficial public uses, 
including recreational purposes." § 10(a), 49 Stat. 842, 16 U. S. C. 803(a). 
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develop, conserve, and utilize in the public interest the water 
resources of the region." • 

Moreover, the 1920 Act required that whenever, in the judg
ment of the Commis;;ion, the "development of any project 
should be undertaken by the United States itself," the Com
mission shall not approve "any application for such project," 
but shall cause necessaey examinations to be made, and sub
mit its findings and recommendations to Congress concerning 
"such project." • In 1935, this provision was reworded to 
require that, whenever in the judgment of the Commis;;ion, 
"the development of any water resources for public purposes 
should be undertaken by the United States itself," the Com
misiion shall not approve any application "affecti.Jig such 
development," but shall report to Congress the findings and 
recommendations concerning "such development." .,. 

Important also is the broad authority of the Commission to 
make investigations and collect data concerning the: • 

utilization of the water resources in any region to be 
developed, the water-power industry and its relation 
to other industries and to interstate or foreign commerce, 
and concerning the location, capacity, development cost, 
and relation to markets of power sites, and whether the 
power from Government dams can be advantageously 
used by the United States for its public purposes. 

Still broader is the Commission's investigative authority to 
secure information as a basis for recommending legislation. 8l 

In connection with our examination of trends toward com
prehensive development, it should be noted that the Federal 
Power Commis;;ion's ":primary objective" in river-basin 
purveys: 81 

"17, 41 Stat.1067, as amended,.16 U. 8. C. 800(a). 
•JL 

•1 7(b), 49 Stat. 842. 16 U. 8. C. 800(b). Sen. Rep. No. 621,. p. 4.4; 
H. Rep. No.l.318, p. 2-t, both 74th Cong..I.st sesa. (1.005). 

•l4(a), 41 Stat. 1065. 88 amended, 16 U. 8. C. 'l97(a) • 
• See .. ,.., pp. 27~275. 

a TwL..-rY-Il:IGBTII .Amfu..U. REl'OEI' OP TliB I"EDa.AA. Pcnn!:a 0oXVIRSI.O. 

p. 48 (1948); H. Doe.l!\o.19, 8lst Cong..lst sesa., p. 48 (1.949). • 



408 

has been to determine the potential hydroelectric values 
in the major drainage areas of the country and to be 
sure that these values are not lost as specific plans for 
river-basin development are formulated by the con
struction agencies. 

:Moreover, the Act contains numerous provisions to assure es
pecial protection of navigation interests. 81 

"308 RuoBTS."-In 1925, Congress directed the Army En
gineers and the Federal Power Commission jointly to prepare 
and submit an estimate of the cost of making examinations 
and surveys of those navigable streams and their tributa
ries "wltereon power development appears feasible and practi
cable." 81 This was directed to be done with a view to formu
lating "general plans for the most effective improvement of 
such streams for the purposes of navigation and the prosecu
tion of such improvement in combination with the most effi
cient development of the potential water power, the control of 
floods, and the needs of irrigation." • The resulting list of 
streams was submitted to Congress in 1927, and printed in H. 
Doc. No. 308, whence the designation "308 Reports." • By the 
1927 River and Harbor Act, Congress authorized the prosecu
tion of these surveys by the Army Engineers.ar In 1935, it 
directed that these surveys be supplemented by such additional 
study or investigation as "necessary to take into account im
portant changes in economic factors as they occur, and addi
tional stream-flow records, or other factual data." 811 Surveys 
of 191 streams had been completed under these authorizations 
by June 30, 1949.• 

While these surveys have frequently been referred to as 
"comprehensive," it should be noted that the stated statutory_ 

• See .. ,.... pp. 27~277. 
• Act of :Mareh 3. 1925, 1 3. 43 Stat. 1186, 1190. The Colorado River was 

specifically excluded. 
•r,_ 
• roth Cong., 1st sess.. (1927). 
• Act of J"anU&r7 21. 1927, I 1. 44 Stat. 1010, 1015. 
• Act of August 30. 1005. I 6, 49 Stat. 1028. 1MB. 
• AloroAL Blii'OBT CD' 'fBB CHID' OW' El'i'GINEE~~So u. s. ADo', p. 2647 {1949). 
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objective is improvement of streams "for purposes of naviga
tion," and for the prosecution of such navigation improvement 
"in combination with" development for power, flood control, 

I 

and irrigation. Thus, these surveys are concerned primarily 
with navigation improvement· in much the same way as the 
Federal Power Commission surveys are concerned with power 
development. 

MISSISSIPPI RIVER FLooD CoNTROL.-In legislating for the 
control of floods in the Mississippi River, Congress in 1928 pre
scribed requirements moving in the direction of basin-wide, 
multiple-purpose planning.90 The Act directed the earliest 
practicable submission of the "308 Report" for the Mississippi 
River and its tributaries, and in addition specified that the 
flood-control reports therein authorized must include: 91 

the effect on the subject of further flood control of the 
lower Mississippi River to be attained through the con
trol of the flood waters in the drainage basins of the 
tributaries by the establishment of a reservoir system; 
the benefits that will accrue to navigation and agricul
ture from the prevention of erosion and siltage entering 
the stream; a determination of the capacity of the soils 
of the district to receive and hold waters from such res
ervoirs; the prospective income from the disposal of 
reservoired waters; the extent to which reservoired 
waters may be made available for public and private 
uses; and inquiry as to the return flow of waters placed 

• Act of May 15, 1928, 45 Stat. 534, 33 U. S. C. 702-702m. 
• I 10, 45 Stat. 538, 33 U. S. C. 702j. Suggestions of such provisions had 

appeared in earlier legislation. In 1921, the Mississippi River Commission 
was directed to survey the Atchafalaya, Black, and Red Rivers in Louisiana 
and to specify a plan that "will give the greatest measure of protection to 
the basins of said rivers from the flood water of the Mississippi River con
sistent with all other interests of the lower Mississippi Valley." Act of 
March 8, 1921, 41 Stat. 1354. In the same year, preliminary examinations 
were authorized for the Yazoo River in Mississippi and the Calaveras River 
in California in accordance with the provisions of the Act of March 1,1917. 
Act of July 29, 1921, 42 Stat. 146; Act of August 18, 1921, 42 Stat. 171. In 
1924, such preliminary examinations and su"eys were authorized for a 
number of other streams. Act of May 31, 1924, 43 Stat. 249. 
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in the soils from reservoirs, and as to their stabilizing 
effect on stream flow as a means of preventing erosion, 
siltage, and improving navigation. 

BoULDER CANYON PROJECT.-To retain continuity in our 
chronology, we merely mention here the 1928 adoption of the 
Boulder Canyon Project Act, saving discussion of its provisions 
for later treatment in connection with development in particu
lar regions. n 

·rrom the "Depression" to Date 

With the "depression" came a sharp stimulation of interest 
in development of natural resources and their utilization in 
projects built as public works. Throughout most of the subse
quent period, there has been an acceleration in legislative and 
administrative acceptance of the principles of comprehensive 
planning and development. 

TENNESSEE VALLEY AUTHORITY.-Passage of the unique pro
visions of the Tennessee Valley Authority Act in 1933 marked 
the sirigle instance of legislative provision for unity of federal 
development in a geographic area. We shall treat this legis
lation in more detail later in our examination of development 
in particular regions.118 

PuBLic-WoRKS PRoJECTS.-;-The National Industrial Recov-
. ery Act of 1933 directed the Public Works Administrator to 
prepare a "comprehensive" program of public works which was 
to include among other things control, utilization, and purifica
tion of waters; prevention of soil and coastal erosion; develop
ment of water power; transmission of electric energy; river 
and harbor improvements; flood control; and certain drainage 
improvements.9

' ~This Act, "with a view to increasing employ
ment quickly," also authorized the President, "through the 
Administrator or through such other agencies as he may desig-

• See infra, pp. 460-463. 
• See infra, pp. 481-486. 
"'Act of June 16, 1933, 1 202, 48 Stat. 195, 201, 40 U. S. C. 402. The pro

gram thus envisaged specifically excluded river and harbor improvements 
unless "adopted by Congress" or "recommended by the Chief of Engineers." 
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nate or create," to construct or finance any public-works project 
included in the program prepared.95 

A few months later, Congress requested the President to 
transmit a "comprehensive plan for the improvement anc;l de
velopment of the rivers of the United States," for guidance of 
legislation which would "provide for the maximum amount 
of flood control, navigation, irrigation, and development of 
hydroelectric power." 88 

The resulting report, containing plans for ten river basins, 
consisted primarily of information already at hand.97 It was a 
kind of compendium of water projects drawn from the "308 Re
ports" of the Army Engineers and the experience of the Bureau 
of Reclamation." The report of the President's Committee on 
Water Flow pointed out that existing basic data "is fragmen
tary an·d scattered among many bureaus and agencies." 1111 

While emphasizing the need for continued study and the devel
opment of more specific plans, the Committee asserted that 
the basis for a "comprehensive plan for a water policy" lies 
in: 100 

{1) adequate ·facts, maps, and general information in 
easily accessible and comparable form; (2) continuous 
study and refinement of plans for the full development 
of river basins with coordination of present agencies 

----
•t203(a), 48 Stat. 202, 40 u. S.c. 403(a). 
• Sen. Res. 164, 78 CoNG. REO. 1738 and H. Res. 248. 78 CoNG. REo. 1854, 

both 73d Cong., 2d sess. (1934). -
"'H. Doc. No. 395, 73d Cong., 2d sess. (1934). The basins selected were, 

In order of priority: Tennessee Valley, St. Lawrence-Great Lakes Basin, 
Mississippi-main stem, Missouri including the Platte, Sacramento-San 
Joaquin, Delaware River Basin, Columbia River Basin, Colorado River 
Basin, Ohio Valley, Great Salt Lake Basin. I d. p. 5. 

The report was preliminary in character, betng prepared and submitted 
to the President within less than three months. Ill. pp. lll, 1. The study 
was organized by the President's Committee on Water Flow, consisting of 
the Secretaries of Agriculture, the Army, the Interior, and Labor-working 
through six technical subcommittees, including representatives from the 
Departments of Agriculture, the Army, and the Interior, and the Federal 
Power Commission, all coordinated by the National Planning Board. I a. p. 3. 

• WATEB PLANNING, National Resources Committee, p. 2 .(1938). 
• H. Doe. No. 395, p. 9. 

- .lllit1.. 
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engaged in elements of the work; (3) agreement upon 
a statement of principles to govern the division of re
sponsibility and costs as among Federal, State, munici
pal, and private bodies, for various kinds of projects 
and combinations of projects; (4:) agreement upon a 
statement of principles to govern the extent to which 
various kinds of projects shall be charged to the users 
and on methods of apportioning such charges; and (5) 
agreement upon a statement of the social, economic, 
physical, and geographical criteria for choice and pri
ority of projects and units. 

Although he signed the Committee's report, the Secretary of 
the Army submitted a supplemental letter stating that he did 
not concur in it in all respects.1

• Thus, he pointed out that by 
congressional mandate the work of the Army Engineers in as
sembling data was "restricted to navigation, hydroelectric 
power, Hood control, and irrigation." IOZ If it be desired to in
clude "stream pollution, soil erosion, reforestation, recreation, 
and sociological plans," the Secretary indicated that they 
might be superimposed on the data assembled in "308 Re
ports." J.Oa However; he expressed doubts as to the wisdom 
of consolidation in a single plan, saying: -

Here is a place where too much coordination, or the co
ordination of unrelated activities, might prove harmful 
instead of beneficial. 

Many of the river-development projects authorized by the 
. President under the provisions of the National Industrial Re
covery Act were additionally authorized later by Omgress in 
the 1935 River and Harbor Act.105 This Act authorized proj
ects estimated to cost $590,000,000, of which projects aggregat
ing $484:,000,000 had previously received partial allocations 

• Itl.. pp. 10-13. 
• Itl.. p. 1L 
-Ibid. 
• Itl.. p. 12. 
• Act of August 30, 1935, 49 StaL 1028; H. Rep. No. 424, 74th Co~ 

1st aesa.; Sen. Rep. No. 893. 74th Cong.. 1st sess.; H. Rep. No. 1816, 74th 
CoDg., 1st sesa. (all 1935). 
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from the Administration of Public Works.108 Among the bet
ter-known projects which were authorized in this manner are 
Fort Peck/07 Bonneville, 108 Central Valley/08 Grand Coulee,110 

and Parker Dam.u1 Also, the timing of the construction of 
Wheeler Dam by the Tennessee Valley Authority was fixed in 
the interest of relieving unemployment.112 

· 

MISSISSIPPI VALLEY CoMMITTEE.-Concurrently, the Mis
sissippi Valley Committee of the Public Works Administration 
was engaged in working on water problems of that two-thirds 
of the Nation in the Mississippi drainage area. Its report 
added further recognition of the broad problem of social and 
economic policy inherent in water planning: ua 

Engineering does not exist for its own sake. It is of 
little use to control rivers if we cannot thereby improve 
the quality of human living. Therefore, the final and 
most significant element which the Committee has con
sidered is neither land nor water, but the people who 
live on the land and are dependent on the water. 

NATIONAL RESOURCES BoARD.-Appointed by the President 
in June 1934, the National Resources Board was directed to 
prepare a program and plan of procedure dealing with the 
"physical, social, governmental and economic aspects of public 
·policies for the development and use of land, water, and other 
national ~esources." 1~4 This Board also recommended a pro-

101 H. Rep. No. 1816, p. 6. 
'"' § 1, 49 Stat. 1034; H. Rep. No. 1816, pp. 14-15. 
101 I 1, 49 Stat 1038; Sen. Rep. No. 893, pp. 7, 80. 
•• § 1, 49 Stat 1038, Sen. Rep. No. 893, pp. 53-54; see also Act of August 

26, 1937, § 2, 50 Stat 844, 850. 
uo § 2, 49 Stat 1039; H. Rep. No. 1816, p. 2L 
W[f{l • 

... See H. Doc. No. 82, 74th Cong., 1st sess., p. 18 (1935). 
111 

REI'ORT OF THE MISSISSIPPI VALLEY COHHITTEJD OF THE PuBLIC WORKS AD
MINISTRATION, p. 3; See alsop. 24 (1934). 

w Ex. 0. No. 6777, June "30, 1934. The program was to include coordina
tion of projects of federal, state, and local governments with proper division 
of responsibility. The Mississippi Valley Committee became the Water 
Planning Comm;ttee of the National Resources Board. See WATEB PI..&.N
IUNG, National ncsources Committee, p. 3 (1938). 
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gram of comprehensive development along drainage basin 
lines. Ul :Moreover, it emphasized need for an inventory of 
water resources and brought together data on factors such as 
rainfall, run~ft', stream-flow, and underground water.n• Eight 
monographs, each covering a region or group of drainage basins, 
were prepared and issued as supporting data.111 

Following the submission of these reports, the Board's Water 
Planning Committee attempted a first priority rating of con
struction projects concerning water use and conservation. 118 

NATIONAL RESOURCES CoMMITI'EE.-0rganized in 1935,111 

the National Resources Committee, through its Water Re
sources Committee, later undertook a major study of drainage 
basin problems. uo In addition, special studies were made of 
particular river basins.ua The Water Resources Committee 
canied on a "clearing-house for water-storage and land-drain
age projects, for P. W. A. water projects, flood control projects, 
and investigations." 121 

.. R.li:l'oln' or THE NA'I'IONAL B.EsoUBCES BoABD. December 1. 19M: 
"'That studies for water projects and programs for adoption by Congress 

be prepared on the basis of drainage basins as wholes and consider a great 
variety of water and land uses and controls." p. 5. 

"The more interdependent we become as individnals and as communities, 
the more do we need to plan the uses of water with all our interests in mind. 
What was done on a lake or a stream in one settlement did not much eon
cern other settlements a hnndred years ago; it may change living eonditi.o~ 
ntally in other districts today, and a hnndred _years hence the interde
pendence of interests will be greater than it is at present." p. 26. 

UUntil the eonntry has some organization responsible for the continuous, 
systematic study of water uses in all their manifold aspects and in their 
bearing upon the life of every citizen, it will continue to spend huge sums 
for inadequate returns in well-being. The costs of such an organization as 
Is suggested would make but a small fraction of the wasta1 avoided and of 
the gains secured by its work." p. 29. 

- ltl. pp. '17, 292-360. 
-w.A'l'l!8 PI.&IrNJNG, National Resources Committee, p. 3 (1938). 
-Ibid. 
• Ex. 0. No. 7065, J"nne 7, 1935. 
.. D&AINAGB BASIN PBoBUKs AND PlloGB..uls, National Resources Com

mittee (1936 and 1.937 Revision). 
- WATEB PJ: •• uurma. National Resources Committee, PP. H (1938). 

Forty-five drainage basin committees were organized through the regional 
offices of the National Resources Committee. I d. p. L 

•It~. p. 5. 
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A 1938 report on Water Planning by the National Resources 
Committee pointed out that sound federal policy should be 
concerned, not with water by and for itseH, but with the pro
motion of public safety, public health, public convenience and 
comfort, the economic weHare of the public, and the establish
ment or maintenance of a high standard of living.121 

In addition, it observed that such a policy should promote 
the maximum integrated control and use of water; treat drain
age areas as units; observe the rights of the states; hold facts 
to be indispensable to sound action; assign costs among agen
cies concerned in general accordance with the distribution of 
benefits; and relate drainage-basin development to the over-all 
national development and to the business cycle.lB 

Specifically, the Committee agreed that a: 12li 

unified plan of water control and development, in con
trast to a medley of unrelated projects, calls for an 
integrated Federal policy with respect to the various 
types of water problems in their interlocking relation
ships in contrast to a collection of more or less unrelated 
policies. 

NAVIGATION AND FLooD-CoNTROL PlwJEcrs.-ln 1936, fol
lowing disastrous floods in the :Mississippi Valley, Congress 
declared control of floods to be a national problem, expressly 
recognizing that: Ull 

destructive floods upon the rivers of the United States, 
upsetting orderly processes and causing loss of life and 
property, including the erosion of lands, and impairing 
and obstructing navigation, highways, railroads, and 
other channels of commerce between the States, con
stitute a menace to the national weHare. 

It announced that flood control on navigable waters or their 
tributaries is a proper federal activity in cooperation with 

•rt~. p.12. 
•rt~. PP. 12-16.. 
•rd. p. u. 
• Act of June 22, 1936, 11, 49 Stat. 1578, 33 U. S. C. 'lOla. 

811811--61----28 
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states, and their political subdivisions and localities.121 In ad· 
dition, it asserted that the Federal Government should "im· 
prove or participate in the improvement of navigable waters 
or their tributaries, including watersheds thereof, for flood 
control purposes." 128 

Federal investigations and improvements for flood control 
and allied purposes were assigned to the Army Engineers.129 

On the other hand, federal investigations of watersheds and 
measures for run-off, for water-flow retardation, and for soil· 
erosion prevention were assigned to the Department of 
Agriculture.180 

A large number of basin-wide, flood-control plans prepared 
under the authority of the 1936 legislation were authorized in 
1938.131 These include, among others, the Merrimack, Con· 
necticut, Ohio, Upper Mississippi, Missouri, White, Arkansas, 
and Willamette Rivers. Together with modifications and 
additions, these plans have formed the basis for extensive 
flood-control operations by the Army Engineers.132 

In connection with this recent accentuation of federal flood
control activity, it should be remembered that the requirements 
of the 1917 Act that all flood-control examinations and surveys 
must inc1ude "a comprehensive study" of the watershed remain 

mIll. 
uo I d. In 1944, Congress declared that the term "flood control" as used 

here shall be construed to include "channel and major drainage improve
ments." Act of December 22, 1944, § 2, 58 Stat. 887, 889, 33 U. S.C. 701a-1. 

uo § 2, 49 Stat. 1570, as amended, 33 U. S. C. 701b; § 2, 58 Stat. 889, 
33 U.S. C. 701a-1. 

'""Ill. Responsibility for administration of the Department of Agricul
ture's portion of this program has been assigned to the Forest Service in 
the case of lands primarily forested, and to the Soil Conservation Service 
in the case of other lands. The Office of the Secretary is responsible for 
interdepartmental and interbureau coordination, for establishing over-all 
program policies, and for approving reports. Secretary of Agriculture 
Memorandum No. 1166, June 27, 1946. 

The jurisdictional assignments to the Army Engineers and to the Depart
ment of Agriculture are required by the same statutory provisions not to 
interfere with work incidental to authorized Bureau of Reclamation projects. 

,., Act of June 28, 1938, § 4, 52 Stat. 1215, 1216. 
• See ANNUAL REPOBT OF THE CB.IEI" OF ENGINEERS, U. S. ABKY, p. 23 

(1949). . • 
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in effect.131 And where the Chief of Engineers approves a 
smaller structure than authorized in order to complete "a use
ful improvement within an authorization," such smaller struc
ture must be so located that it will be feasible later to enlarge 
the work to permit full utilization of the site for "all purpose's of 
conservation such as flood control, navigation, reclamation, the 
development of hydroelectric power, and the abatement of pol
lution." 184 In addition, by 1937legislation, provision is made 
for use of flood-control projects for the purpose of domestic 
water supply.185 

• 

One policy of Congress respecting comprehensive develop
ment is expressed in the following provision applicable to flood
control and navigation improvements, which Congress first in
corporated in the 1944 Flood Control Act, and which has since 
been made applicable in each Flood Control and River and Har
bor Act: 138 

In connection with the exercise of jurisdiction over the 
rivers of the Nation through the construction of works of 
improvement, for navigation or flood control, as herein 
authorized, it is hereby declared to be the policy of the 
Congress to recognize the interests and rights of the 
States in determining the development of the watersheds 
within their borders and likewise their interests and 
rights in water utilization and control, as herein author
ized to preserve and protect to the fullest possible extent 
established and potential uses, for all purposes, of the 
waters of the Nation's rivers; to facilitate the considera- -
tion of projects on a. basis of comprehensive and coordi
nated development; and to limit the authorization and 
construction of navigation works to those in which a sub-

.... See wpra, pp.134-135, 402. 
111 Act of August 18, 1941, 1 2, 55 Stat. 638, 33 U. S. C. 701m. See also 

H. Rep. No. 759, 77th Cong.,1st sess., p. 6 (1941). 
,. Act of July 19, 1937, I 1, 50 Stat. 515, 518, 33 U. S. C. 701h; see also 

Bupra., pp. 139-140, 3:?3. 
,. Act of December 22, 1944, 11, 58 Stat. 887; Act of March 2, 1945, § 1, 59 

Stat. 10; Act of July 24, 1946, I 1, 60 Stat. 634; Act of July 24, 1946, § 2, 60 
Stat. 641; Act of June 30,1948, U 101,202,62 Stat. 1171,1172, 1175; Act of 
May 17, 1950, U 101, 202, 64 Stat. 163, -. 
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stantial benefit to navigation will be realized therefrom 
and which can be operated consistently with appropriate 
and economic use of the waters of such rivers by other 
users. 

As a means of implementing this policy, the Act contained 
certain requirements for interchange of views between the 
Army Engineers, the Department of the Interior, and the af
fected states.187 It again delineated the flood-control jurisdic
tions of the Army Engineers and the Department of Agricul
ture; and it provided for recreation development, for disposal 
of surplus power and water, for irrigation works at Army proj
ects, and for Army regulation of use of storage allocated to 
flood control and navigation at all reservoirs constructed with 
federal funds, with a qualified exception as to flood control in 
the case of TVA reservoirs.188 Notwithstanding this policy re
specting "comprehensive and coordinated development," Con
gress in 1950 approved the Army Engineer portion of the 
Columbia Basin coordinated plan, but tabled the Bureau of 
Reclamation portion of the same plan.189 

RECLAMATION PRoJECTs.-In the Reclamation Project Act 
of 1939, Congress incorporated provisions expressly recogniz
ing the multiple-use possibilities of reclamation projects. In 
addition to irrigation, cognizance was there taken of other uses 
including power, flood control, navigation, and "municipal 
water supply or other miscellaneous purposes." 140 While 
recognition of some of these purposes had appeared in earlier 
reclamation legislation, . the 1939 Act for the first time made 
provision for allocations by the Secretary of the Interior of a 
part of the project costs to flood control or navigation.141 To 
this end, the Act provides for his consultation with the Chief of 
Engineers and the Secretary of the Army.142 Later, "the preser-

... Act of December 22, 1944, § 1, 58 Stat. 887. See supra, pp. 96-97. 
• § 2, 58 Stat. 889, 33 U. S. C. 701a-1; § 4, 58 Stat. 889, 16 U. S. C. 460d; 

I 5, 58 Stat. 890, 16 U. S. C. 825s; § 6. 58 Stat. 890, 33 U. S. C. 708; I 7, 58 
Stat. 890, 33 U. S. C. 709; § 8, 58 Stat. 891, 43 U. S. C. 390. 

,. Act of May 17, 1950, § 204, 64 Stat. 163, -. See infra, pp. 464-466. 
-Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485h(a). 
•• § 9b, 53 Stat. 1194, 43 U. S. C. 485h (b) ; see supra, p. 195 . 
.. Itl. 
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vation and propagation of fish and wildlife" was added as a 
purpose to which a part of the project costs might be allocated.148 

This broadened authorization for multiple uses of projects 
affects the scope of surveys which may be undertaken by: the 
Bureau of Reclamation. It is authorized to conduct surveys 
for "irrigation works for the storage, diversion: and develop
ment of waters, including artesian wells." 144 Or as expressed 
more recently, for "any reclamation or irrigation project, in
cluding incidental features thereof * * * or any project 
constructed or operated and maintained by the * * * Bu
reau of Reclamation for the reclamation of arid lands or other 
purposes." 145 The Secretary of the Interior is also authorized 
to investigate water-conservation and utilization projects for 
"the purpose of stabilizing water supply and thereby rehabili
tating farmers on the land and providing opportunities for 
permanent settlement of farm families." 146 These investiga
tions are carried out by the Bureau of Reclamation.147 Con
sistently with the emphasis upon irrigation in the foregoing 
authorizations for surveys and investigations, a representative 
from the Legal Division of the Bureau told a Senate Subcom
mittee in 1944 that the Bureau is "required to operate pri
marily for irrigation." 146 

The General Appropriations Act, 1951, made appropria
tions to the Bureau of Reclamation for "engineering and eco
nomic investigations of proposed Federal reclamation projects 
and studies of water conservation and development plans." 149 

But this appropriation is followed by a proviso that, except as -
to certain investigations in Alaska, "no part of this appropri
ation shall be expended in the conduct of activities which are 
not authorized by law." 

111 Act of August 14, 1946, § 2, 60 Stat. 1080, 16 U. S. C. 662. 
110 Act of June 17,1902, § 2, 32 Stat. 388, as amended, 43 U.S. C. 411. 
111 Act of August 4, 1939, §§ 2(c), 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 

485a(c) and 485h(a): ct. Act of December 22,1944, § 1(c), 58 Stat. 887, 889. 
111 Act of October 14, 1940, § 1, 54 Stat. 1119, as amended, 16 U. S. C. 590y • 
... See Sen. Doc. No. 18, 77th Cong.,1st sess., p. VIII (1941) • 
.. Statement of Howard R. Stinson, Legal Division, Bureau of Reclama

tlon. Hearings before Subcommittee of Senate Committee on Commerce, on 
H. R. 3961, 78th Cong., 2d sess., p.1141 (1944). 

111 Act of September 6, 1950, ch. VII, 64 Stat. 595, -. 
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In certain specific instances, the Bureau of Reclamation has 
been authorized to develop more comprehensive plans for water
resource development. Notable examples are the authoriza
tions for the Colorado River Basin, the Missouri Basin, and the 
Central Valley of California.150 

FoREST, SOIL, AND WATER CONSERVATION.-Throughout the 
foregoing discussion, repeated markers have appeared pointing 
toward the inseparability of land practices in comprehensive 
development of water resources. In the chapter on "Related 
Land Uses," we have already discussed in some detail the 
authorizations whereby the Secretary of Agriculture may 
undertake, independently or in cooperation with federal! state 
and local agencies, and private parties, programs of forest con
servation, soil conservation, and water conservation.151 

It will bear repeating, however. that the establishment of the 
national forests was founded upon purposes which included 
regulation of stream flow. 152 Likewise, the initial purpose of 
the soil-conservation program was: 158 

to provide permanently for the control and prevention 
of soil erosion and thereby to preserve natural resources, 
control floods, prevent impairment of reservoirs, 
and maintain the navigability of rivers and harbors, pro
tect public health, public lands and relieve unemploy
ment. 

And 1936 amendments added additional purposes, includ
ing: 1s4 

100 Act of December 21, 1928, § 15, 45 Stat. 1057, 1065, 43 U. S. C. 617n; 
Act of July 19, 1940, § 2(d), 54 Stat. 774, 775, as amended, 43 U. S.C. 618a 
( Supp. III) ; Act of July 3, 1945, § 1, 59 Stat. 318, 343; .Act of October 14, 
1949, § 2, 63 Stat. 852, -. 

161 See supra, pp. 351-382. It should be noted at this point that the Depart
ment of Agriculture has authority to "acquire and to diffuse * * • useful 
information on subjects connected with agriculture, in the most geneJ;al 
and comprehensive sense of that word." R. S. § 520 from Act of May 15, 
1862, § 1,12 Stat. 387,5 U.S. C. 511. 

1
" See supra, pp. 354-355. 

111 Act of Apri127, 1935, § 1, 49 Stat. 163, 16 U. S. C. 590a. 
'"'Act ot February 29, 1936, § 1, 49 Stat. 1148, as amended, 16 U. S. C. 

590g(a), 
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{1) preservation and improvement of soil fertility; {2) 
promotion of ·the economic use and conservation of 
land; (3) diminution of exploitation and wasteful and 
unscientific use of national soil resources; (4) the pro
tection of rivers and harbors against the results of' soil 
erosion in aid of maintaining the navigability of waters 
and water courses and in aid of flood control; and (5) 
reestablishment • • • of the ratio between the 
purchasing power of the net income per person on farms 
and that of the income of persons not on farms • • •. 

Similarly, the Water Facilities Act of 1937 expresses a recog
nition by Congress that: 1511 

the wastage and inadequate utilization of water re
sources on farm, grazing, and forest lands in the arid and 
semiarid areas of the United States resulting from in
adequate facilities for water storage and utilization con..: 
tribute to the destruction of natural resources, injuries 
to public health and public lands, droughts, periodic 
floods, crop failures, decline in standards of living, and 
excessive dependence upon public relief, and thereby 
menace the national welfare. 

Still further, Congress stated as the purpose of the sustained
yield forest-management program, administered by the De
partments of Agriculture and the Interior: 158 

to promote the stability of forest industries, of employ
ment, of communities, and of taxable forest wealth, 
through continuous supplies of timber; in order to pro
vide for a continuous and ample supply of forest prod
ucts; and in order to secure the benefits of forests in 
maintenance of water supply, regulation of stream flow, 
prevention of soil erosion, amelioration of climate, and 
preservation of wildlife. 

Not to be overlooked is the Civilian Conservation Corps. Es
tablished to provide employment and vocational training to 
youthful citizens, war veterans and Indians, the CCC was au-

• Act of August 28,1937, § 1, 50 Stat. 869, 16 U. S. C. 590r • 
.. Act of .March 29,1944, 11, 58 Stat. 132,16 U. S. C. 583. 
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thorized to be employed on works of public interest or utility 
for the protection, development, utilization, maintenance, or 
enjoyment of "the natural resources of lands and waters, and 
the products thereof, including forests, and fish and wildlife" on 
lands controlled by the federal or state governments.157 The 
CCC was liquidated in 1943, but its reactivation has been 
sought in bills introduced recently.1118 

WATER-PoLLUTION CoNTROL.-Following many attempts to 
secure legislation for control and abatement of pollution, the 
Water Pollution Control Act was passed by Congress in 1948}511 

Certain aspects of that legislation are relevant here. 
For example, it directs the Surgeon General to "prepare or 

adopt comprehensive programs for eliminating or reducing the 
pollution of interstate waters and tributaries thereof and im
proving the sanitary condition of surface and underground wa
ters.'1180 · Moreover, the statute requires that such programs be 

· prepared in cooperation with federal, state, and interstate agen
cies, and with the municipalities and industries involved.1111 

Joint investigations may be made of the discharges of any sew
age, industrial wastes, or substance which may deleteriously 
affect such waters.182 Such "comprehensive programs" must be 
developed with due regard to improvements necessary to con
serve waters "for public water supplies, propagation of fish and 
aquatic life, recreational purposes, and agricultural, industrial, 
and other legitimate uses.'' 188 

But here again, these programs are for the limited purpose of 
"reducing the pollution" and "improving the sanitary condi-

'"'Act of June 28, 1937, §§ 1, 3, 50 Stat. 319, see 16 U. S. C. ch. ~ As 
amended by the Act of August 7, 1939, 53 Stat. 1253, the 1937 statute was 
effective until July 1, 1943. 

• Concerning the liquidation of CCC, see Act of July 2, 1942, 56 Stat. 
562, 569; Act of July 12, 1943, 57 Stat. 494, 498. As to bills, see, e. g., in the 
Slst Congress: S. 3144, H. R. 7462, H. R. 7463, H. R. 7523, and H. R. 7721 
(1950). No action has been taken on any of these bills. 

,. Act of June 30, 1948, 62 Stat. 1155, as amended, 33 U. S. C. 466-466j 
(Supp. ill). · 

- § 2(a), 62 Stat.1155, 33 U. B. C. 466a(a) (Supp. III). 
•Iii. 
•Iii. 
-Iii. 
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tions" of waters, and thus are not "comprehensive," as we have 
used the term. 

Encouragement of interagency coordination of water-pollu
tion control is sought by establishment of a Water Pollution 
Control Advisory Board in the Public Health Service.161 Com
posing this Board are the Surgeon General or his representa
tive, as chairman; representatives of the Departments of Agri
culture, the Army, and the Interior; and six nonfederal repre
sentatives to be appointed annually by the President.165 

The possibility of achieving basin-wide pollution control or 
abatement is sharply restricted, however, by the veto power 
over enforcement action vested in the state in which the offend
ing pollution originates.188 

NATIONAL SECURITY REsoURCES BoARD.-The duties of the 
National Security Resources Board are sufficiently broad to 
permit, among other things, formulation of a program of com
prehensive development of water resources for war purposes. 181 

Its function is to advise the President concerning the coordina
tion of military, industrial, and civilian mobilization, including 
among other things: 168 

(2) Programs for the effective use in time of war of the 
Nation's natural and industrial resources for military 
and civilian needs, • • • 

(3) Policies for·unifying, in time of war, the activities 
of the federal agencies and departments engaged in or 
concerned with production, procurement, distribution, or 
transportation of military or civilian supplies, materials, -
and products • • •. 

ADvANCE PLANNING.-As we have seen, Congress has ac
corded increasing recognition to the need for comprehensive 
development. As yet, many of the pieces are unmatched, and 

111 16(b), 62 Stat. 1158, as amended, 33 U. s. C. 466e(b) (Supp. m). _ 
•1t1. One of the six appointed by the President must have shown "an 

active interest in the field of wildlife conservation." Others are to represent 
state and municipal governments and industry • 

... See ftlpra, p. 341. 

• Act of .July 26, 1947, 1103, 61 Stat. 495, 499, as ame~ded, 50 U. S. C. 404 
(Sopp. Ill). 

•tt03(c), 61 Stat. 499, as amended, 50 U.S. c. 40t(c) (Supp. m). 
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there is no single comprehensive policy. But the existing 
machinery for projecting construction agency plans six years in 
advance offers a possibility for relating separate agency seg
ments to comprehensive plans. For all construction agencies of 
the Government are required to prepare and keep up-to-date 
"carefully planned and realistic long-range programs" which 
must be submitted annually to the Bureau of the Budget.:~ee 
The Bureau is required to consolidate these programs and 
submit to the President an "over-all advance program for the 
Executive Branch." uo 

This responsibility of the Bureau has been described to Con
gress by its Director as follows: 171 

. The development of long-range programs is not the 
operating responsibility of the Bureau of the Budget. 
Rather it is the responsibility of the agencies that have 
been authorized by Congress to undertake. or aid in 
executing the projects comprising the program. The 
Bureau of the Budget has the responsibility of insuring 
that estimates for public works and improvements are 
based on a carefully thought-out program, that they do 
not impinge upon or conflict with programs of other 
Federal agencies, and that the estimates of appropria
tions recommended to the President for presentation to 
Congress represent orderly progress in our national de
velopment and bear proper relationship to each other. 

This practice of requiring federal construction agencies to 
prepare six-year, advance programs stems from the Employ
ment Stabilization Act of 1931.172 

• Ex. 0. No. 9384, October 4, 1943, 8 F. R. 13782. 
'"'I d. par. 3. 
•n Hearings en H. R. 3598 (First Supplemental National Defense Appro

priation Bill for 1944) before Subcommittee of the Senate Committee on 
Appropriations, 78th Cong., 1st sess., p. 324 (1943). See also itl., p. 740, for 
memorandum concerning the authority of the Bureau of the Budget in 
relation to public-works programming. 

,,. Act of February 10, 1931, § 8, 46 Stat. 1084, 1086, 29 U. S. C. 48g. (The 
compilers of the "Qnited States Code state that this Act "became obsolete 
upon the abolition of the National Resources Planning Board." However, 
the Act abolishing the NRPB did not mention the 1931 Act which, in addi
tion to prescribing certain duties that later became vested in the :r>.'"RPB, 
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In connection with the use oi river-development programs 
as public-works projects, it may be noted that the :Hood-con
trol works provided for by the 1944 Flood Control Act were 

' I 
required federal construction agencies to prepare and submit six-year plans 
to the Budget Director who "shall report to the President from time to time 
consolidated plans and estimates." In the memorandum mentioned in the 
preceding footnote, the Bureau of the Budget says that Ex. 0. No. 9384, issued 
after abolition of the NRPB, was based in part on the Employment Stabiliza
tion Act of 1931. The language of the Executive Order states its issuance by 
virtue of the authority vested in the "President of the United States, and 
particularly by the Budgeting and Accounting Act of 1921, as amended.") 

The purpose of the six-year plans was "to assist in the stabilization of 
industry through the proper timing'' of construction. The Federal Em
ployment Stabilization Board, created by the 1931 Act, was later abolished; 
and its powers, duties, and functions were transferred to the Federal Employ
ment Stabilization Office, established within the Department of Commerce. 
Ex. 0. No. 6166, §1, June 10, 1933; Ex. 0. No. 6623, March 1, 1934. The last 
appropriation for this Office was made in 1934. See H. Doc. No. 142, 77th 
Cong., 1st sess., p. 51 (1941), 

In 1936, the President requested the National Resources Committee to 
assume responsibility for annual revision of the federal six-year program. 
H. Doc. No. 142, 77th Cong., 1st sess., p. 51 (1941). This Committee had 
assumed the powers and duties of the National Resources Board, which in 
turn had succeeded to the- powers, duties, and functions of the National 
Planning Board, established by the PW A Administrator to advise and assist 
him in the preparation of the comprehensive plan of public works author
ized by the National Recovery Act. Act of June 16, 1933, §§ 201, 202, 48 
Stat. 195, 200-201. Thus, the foregoing duty of the Federal Employment 
Stabilization Office and that of the National Resources Committee were 
substantially the same, that is, responsibility for preparation of compre
hensive, public-works programs. 

The powers, duties, and functions of both of these agencies were later 
transferred to the National Resources Planning Board, created in the 
Executive Office of the President. Reorganization Plan No. I of 1939, §§ 4, 6, 
etie<'tive July 1, 1939, 4 F. R. 2727, 2728, 53 Stat. 1423, 1424, 5 U. S. C. 
133t note following. This new Board was directed to develop an orderly 
progntm of public works and to list snell works "in the order of their relative 
importance with respect to (1) the greatest good to the greatest number of 
people, (2) the emergency necessities of the Nation, and (3) the social, 
economic and cultural advancement of the people of the United States." 
Ex. 0. No. 8248, September 8, 1939, 4 F. R. 3864, 3865. All construction 
agencies were directed to submit six-year, advance plans and programs of 
their public-works construction to the NRPB and to the Bureau of the 
Budget. Ex. 0. No. 8455, June 26, 1940, 5 F. R. 2420. For details of the 
procedure used in developing the six-year programs, see H. Doc. No. 142, 
77th Cong., 1st sess., pp. 51-M (1941). 

In 1943, Congress abolished the NRPB and expressly provided that its 
functions not be transferred to any other agency. Act of June 26, 1943, §101, 
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authorized, among other things, "with a view toward providing 
an adequate reservoir of useful and worthy public works for 
the post-war construction program." 171 

Furthermore, Congress in 1946 declared it to be the policy 
and responsibility of the Federal Government to utilize all 
its plans, functions, and resources for the purpose of creating 
and maintaining, in a manner calculated to promote the gen
eral welfare, conditions of maximum gainful employment.11

• 

The Council of Economic Advisers has the duty of appraising 
the various federal programs in light of this policy in order to 
determine the degree of their conformity with this policy and 
to make recommendations to the President.175 But neither this 
agency nor the Bureau of the Budget has received appropria
tions for the purpose of enabling their participating directly 
in planning for comprehensive development, as such.178 

PRoPOSALS FOR REGIONAL AUTHORITIES.-As the develop
ment of larger and more eXtensive river-improvement projects 
was made possible in recent years by advances in engineering 
methods, as populations in river basins increased, as industry 
expanded, and as our economy grew inore complex-the need 
for comprehensive development became increasingly apparent. 
As the scope of the activities of the special-purpose agencies 

57 Stat. 169, 170. The President then issued Ex. 0. No. 9384, 8 F. B. 13782, 
which revoked Ex. 0. No. 8455 and directed the federal construction agencies 
to submit long-range, advance programs to the Bureau of the Budget under 
regulations prescribed by it. The Bureau was directed to consolidate these 
programs and report to the President an over-all, advance program for the 
Executive Branch. Such programs are not the same as the six-year, river
basin programs prepared by the Field Committees of the Departments of 
Agriculture and the Interior. See intra, pp. 436-439 • 

.. Act of December 22, 1944, §§ 10, 13, 58 Stat. 887, 891, 905 . 

... Act of February 20, 1946, § 2, 60 Stat. 23, 15 U. S. C. 1021 • 

... § 4, 60 Stat. 24, 15 U. s. C. 1023(c). 
•• However, the Council of Economic Advisers has concluded cooperative 

agreements with the Department of the Interior whereby it has received 
funds from the latter Department which have enabled the Council to broaden 
its studies of the Southwest and New England economies to include re
source development. Letters from the Chairman of the Council of Eco
nomic Advisers to the Secretary of the Interior, dated June 22, 1950 and 
.June 27, 1950, and letters from the Secretary of the Interior to Chairman 
of the Council of Economic Advisers, dated June 26, 1950 and June 28. 1950. 
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was expanded, it was inevitable that their programs would 
come into conflict. Particularly was this so in the West where 
water supply is often limited.117 

• 

Various alternative proposals have been advanced from time 
to time to lessen or eliminate this conflict. In 1937, President 
Roosevelt recommended the creation of seven regional authori
ties or agencies blanketing the United States, saying that: 118 

Apart from the Tennessee Valley Authority, the Co
lumbia Valley Authority, and the Mississippi River 
Commission, the work of these regional bodies, at least 
in their early years, would consist chiefly in developing 
integrated plans to conserve and safeguard the prudent 
use of waters, waterpower, soils, forests, and other re
sources of the areas entrusted to their charge. 

He indicated his intention to use the National Planning Board 
to coordinate the development of regional planning to insure 
conformity with national policy, without giving the Board ex
ecutive authority over the construction or management pf the 
public works.1711 

. 

Subsequently, the House Committee on Rivers and Harbors 
held hearings on two bills designed to carry out the President's 
recommendations. One would have created seven regional 
planning agencies and authorized the creation of regional 
power-marketing authorities to operate and maintain hydro
electric power-producing facilities.180 The other would have 
established seven regional development authorities similar to 
TVA.181 • 

'"See, e. g., Missouri River Basin (H. Doc. No. 475, 78th Cong., 2d sess. 
(1944); Sen. Doc. No. 191, 78th Cong., 2d sess. (1944)); Central Valley, 
Callfornia (Sen. Doc. No. 113, 81st Cong., 1st sess., pp. 16, 29, 275-277 
(1949); H. Doc. No. 367, 81st Cong., 1st sess. (1949)); Columbia River 
Basin (H. Doc. No. 473, 81st Cong., 2d sess., vol 1, pp. 23-26, Italic, 83-86. 
Italic (1950); H. Doc. No. 531, 8lst Cong., 2d sess. (1950)); Colorado 
River Basin (H. Doc. No. 136, 81st Cong., 1st sess., p. 102 (1949) ). 

""H. Doc. No. 261, 75th Cong., 1st sess., p. 3 (1937) • 
... lbitl . 

.. H. R. 7365, 75th Cong., 1st sess. (1937) • 

.., H. R. 7863, 75th Cong., 1st sess. (1937). This bill was an amended 
version of H. R. 7392, which in turn was identical with S. 2555, both 75th 
Cong., 1st sess. (1937). 
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As stated in the first section of one of these bills, and in sub
stantially identical words in the other, the purpose was: 182 

to develop, integrate, and coordinate plans, projects, and 
. activities for or incidental to the promotion of naviga
tion, the control and prevention of floods, the safeguard
ing of navigable waters, and the reclamation of the pub
lic lands, in order to aid and protect commerce among the 
several States, to strengthen the national defense, to 
conserve the water, soil, mineral, and forest resources 
of the Nation, to stabilize employment and relieve un
employment, and otherwise to protect commerce among 
the States, provide for the national defense, and pro
mote the general welfare of the United States. 

181 The regional plans contemplated by both bills were to include proj
ects and activities, both federal and nonfede>ral, which would be adapted 
to the "conservation and integrated development of water, soil and forest 
resources" for: (1) The promotion of navigation by means of channel im
provements, prevention of siltation, regulation of stream flow, development 
and coordination of navigation facilities and other means. (2) Flood con
trol by means of storage, control and disposition of surplus waters, control 
and retardation of water run-off, the restoration and improvement of the 
absorption and infiltration capacity of the soil and other means. (3) 
Safeguarding the use of navigable waters by means of pollution abate
ment, provision of water purification and sewage-disposal works and other 
means. (4) Reclamation of arid or swampy public lands by means of ir
rigation and drainage, the economic development and use of such lands, 
and other means. § 6a, H. R. 7365 ; § Sa, H. R. 7863. 

So far as consistent with the above purposes, these plans we.re to give 
due regard to: "(1). The present and future development and conservation 
of water for power, irrigation, and other beneficial uses; (2) the prudent 
husbandry of soil, mineral, and forest resources and their conservation for 
recreation, the protection of wild game, and other beneficial uses; (3) the 
urgency of preventing irreparable waste of the Nation's resources from 
droughts, winds, dust storms, and soil erosion; ( 4) the integration and 
interconnection of projects and activities, the development of their mul
tiple purposes, and the equitable distribution of the benefits thereof; (5) 
equitable contributions to cost by States and subdivisions and agencies 
thereof specially benefited by the projects and activities; ( 6) equitable con
tributions, from the revenues of a project or otherwise, to compensate States 
and subdivisions and agencies thereof for special losses, not offset or 
mitigated by benefits, which may be occasioned by the carrying out of proj
ects; and (7) such economic, social, and cultural values as may be affected or 
furthered by the projects and activities." § 6b, H. R. 7365; § Sb, H. R. 7863. 
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Bills similar to these have been introduced in succeeding. 
Congresses, but have never reached the floor of either House.18a 

Nevertheless, much attention was directed toward specific 
basins. In 1944, after hearings on the Bureau of Reclamati~n
Army Engineer plan for development of the Missouri River 
Basin, this plan was authorized.181 Extensive hearings were 
held in the following year on a bill to create a Missouri Valley 
Authority.llll Hearings were likewise held in 1949 on a pro
posal for a Columbia Valley Administration.186 Other pro-. 
posals introduced during this latter period included bills for 
the creation of particular valley authorities, 187 bills for the 
territorial expansion of TVA,188 bills for comprehensive surveys 
or planning only,Uitl bills for adopting certain basin-wide pro
grams worked out by two or more agencies 1110 or by one 
agency, 181 bills for consolidating existing agencies of govern
ment, 1• bills for interstate commissions/•• and a bill for inter
state associations.181 

... See, e.11, H. R.1824. 79th Cong., 1st sess. (1945); H. B. 894, Sl.st Cong., 
1st sess. (1949) • 

... Hearings before a Subcommittee of the Senate Committee on Irriga
tion and Reclamation on S. 1915, 78th Cong .. 2d sess. (1944); Act of Decem~ 
ber 22,1944, §9, 58 Stat. 887, 89L 

-See infra, pp. 474-475. 
• Bearings before the House Committee on Public Works on H. R. 4286 

and H. R. 4287, and before the Senate Committee on Public Works on S. 
1645. both Slst Cong., 1st sess. ( 1949). + 

-For Columbia: S. 400, 79th Cong., 1st sess. (1945) ; H. R. 427, H. R. 
4286 and S. 1645, 8lst Cong., 1st sess. (1949). For Connecticut: H. B. 
4701. Slst Cong., 1st sess. (1949). For Merrimack: H. B. 463. Slst Cong., 
1st sess. (1949). For Missouri: S. 555, 79th Cong., 1st sess. (1945) ; S. 
1160 and H. R. 3522, 8lst Cong., 1st sess. (1949). For Ohio: H. R. 2540, 79th 
Cong., 1st sess. (1945). For Savannah: S. 64. 81st Cong., 1st sess. (1949). 

-To include Cumberland Valley: S. 338, 8lst Cong., 1st sess. (1949) • 
.. For Merrimack and Connecticut Rivers : S. 253, 8lst Cong., 1st sess. 

(19-19). For New England-New York: S. 3707, 8l.st Cong., 2d sess. (1950). 
• For Columbia Basin: S. 1595 and S. 2180, 81st Cong., 1st sess. (1949). 
-For Central Arizona Project: S. 75, Slst Cong., 1st sess. (1949). 
• S. 2833 and S. 3657, 81st Cong., 2d sess. (1950). During debate on the 

19-14 Flood Control Bill, the Senate defeated an amendment to transfer to 
the Bureau of Reclamation the functions of the Army Engineers pertaining 
to western water conservation reservoirs. See 90 OoNo. REc. 8616-8626 
(1944). 

• For Columbia Interstate Commission: H. R. 3636. Slst Cong., 1st sellS. 
(1949); for Susquehanna Watershed Commission: H. B. 9724, 81st Cong., 2d 
sess. (1950). 

• For .. Interstate Water and Power Users' Associations": s. 3376. 8lst 
Cong., 2d sess. (1950). 
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Authority for Interagency Coordination 

Many federal agencies have responsibilites connected with, 
or bearing upon river-basin development.1111 And we have ob
served the growing acceptance of th~ need for comprehensive 

• These agencies include: 
DBP.&.JlTilDI'r 01' AGBICUI.TUBB 

Agricultural Research Admini&
tration 

Bureau of Agricultural Economics 
Bureau of Plant lndustr'7, Soils, 

and Agricultural Engineering 
Extension Service 
Farm Credit Administration 
Farmers Home Administration 
Forest Service 
Production and Marketing Admin

istration 
Rural Electrification Administra

tion 
Soil Conservation Service 

DEl'llB'nllCln' 01' 'l'HK A.nrr 
Corps of Engineers 

.DEP ABTllEl'f'l' 01' CollKEBCJ: 

..Bureau of the Census 
Bureau of Foreign and Domestic 

Commerce 
Bureau of Public Roads 
Civil Aeronautics Administration 
Coast and Geodetic Survey 
Inland Waterways Corporation 
Weather Bureau 

DEPABTllEl'f'l' 01' TBB INTEBIOB 

Bonneville Power Administration 
Bureau of Indian Affairs 
Bureau of Land Management 
Bureau of Mines 
Bureau of Reclamation 
Fish and Wildlife Service 
Geological Survey 
National Park Service 
Southeastern Power Administra-

tion 
Southwestern Power Administra

tion 

A'l'OlliO ENERGY ColllliSBIOl'f 

CoUl'fCIL 01' E<lONOlliO ADvJsas 

FmEBAL SECUBITY AGXl'I'CY 

Public Health Service 

HOUSil'fG AND HOKB J"urA:BCII AGDOI" 

Community Facilities Service 

ll'fTEBNATIOl'fAL BoUI'fDABY Al'fD 

W.a.na ColOIIBBION, • UNITED 

Suns Al'fD Mlaloo 

ll'fTEIUirATIONAL Joll'fT Col01I8810l'f 

ll'fTEBBTA'l11: CollKEBCI: Colllll88101'f 

NATIONAL FOIW!'r RE8EBVATI01'f Coll

lliBSIOl'f 

SECUlUTII'.8 AND ExCHAI'fGJ: ColllliS

BIOl'f 
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planning and development to obtain optimum beneficial uses 
of river systems and their watersheds. But there has yet 
evolved no all-pervading statutory mandate assuring the 
requisite coordination of the many federal activities concerned. 

Nevertheless, many steps in this direction have been taken. 
For example, some of the more recent enactments require coor
dinating action among agencies for specific purposes. lllll In 
addition to certain statutory requirements, however, a number 
of administrative steps have been taken to facilitate coordina
tion among and within agencies, as we shall now see. 

FEDERAL INTER-AGENCY RIVER BASIN CoMMl'l'TEE.-To pro
vide for consultation in the preparation of river-basin surveys, 
an-interagency agreement was concluded in 1939 by the De
partments of Agriculture, the Army, and the Interior, and 
concurred in by the National Resources Planning Board. 1llf 

Upon the Board's dissolution in 1943, these Departments to
gether with the Federal Power Commission entered into a 
similar agreement establishing the Federal Inter-Agency ~ver 

- See. for example: 
Act of August 20, 1937,12,50 Stat. 731,732, as amended, 16 U.S. C. 8S2a, 

requiring the Bonneville Power Administrator to act in consultation with an 
advisory board composed of representatives of the Secretaries of Agricnl
tnre, the Army, the Interior, and of the Federal Power Commission. 

Act of March 29, 1944, I 4, 58 Stat. 132, 133, 16 U. S. C. 583c. authorizing 
agreements between the Secretaries of Agriculture and the Interior relating 
to sustained-yield forest management. 

Act of December 22, 1944, I 1., 58 Stat. 887, in specified circumstances_ 
requiring cooperative action by the Secretaries of the Army and the Interior 
with affected states and with each other in connection with contemplated 
navigation, fl.ood~ntrol, and irrigation impro,·ements. 

Act of August 14, 19t6, I 2, 60 Stat. 1080, 16 U.S. C. 662, in speciJled cir
cumstances, requiring consultation by federal and nonfederal agencies with 
the Fish and Wildlife Service and state a,aencies concerned, for the purpose 
of preventing loss of and damage to wildlife resonroes.. 

Actof.June30,1948,12 (a),62 Stat.1155,33 U.S. C.466a (a) (Supp. ill), 
cJin.octing the Surgeon General to prepare pollution-control programs in 
cooperation with other agencies. 

Act of May 17, 1950, I 205. M Stat. 163, -. directing the Arm:f Engineers 
to coordinate survey of Arkansas-White and Red River Basins with certain 
named agencies. 

• SmuluY RI:PoBT 011 J'EDr.:aAL lln'D-AGEIICY RivQ BABIK Oo~Dln'TEK 
.&BD ITS StTBOOKKITr'IIZ8, p.l (December 31,1949 Revision) • 

• lUill-61-28 
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Basin Committee (FIARBC).198 The Department of Com
merce became a party to the agreement in 1946, and the Fed
eral Security Agency in 1950.1811 The purpose of this agreement 
was to permit these agencies "to cooperate more completely in 
the preparation of reports on multiple-purpose projects and to 
correlate the results to the greatest practicable extent." 100 

A large share of the work of FIARBC is discharged through 
subcommittees and regional committees.201 

Although FIARBC has provided an opportunity for inter
agency discussions, its ability to achieve coordination between 
agency programs is limited in several ways. The Committee 
is without statutory standing and has no budget.202 The au
thority, powers, and financial discretion of the constituent agen
cies remain with these agencies to be exercised individually by 
them.208 As a result, FIARBC's decisions are advisory only 
and their implementation depends entirely upon the voluntary 
cooperation and individual consent of its member agencies. 
Furthermore, an agency's ability to cooperate in effectuating a 
Committee decision with which it agrees may be limited by 
the statutory provisions relating to that agency's power and 
duties.2K · 

111 I d. pp. 23-24. For dissolution of the NRPB, see Act of June 26, 1948, 
§ 101, 57 Stat. 169, 170. 

• Iil. p; 25 (Commerce); Minutes, FIARBC, July 27, 1950, p. 5 and Ex
hibits A, B, and C (FSA). 

- Iil. p. 23. 
• Iil. pp. 4, 5. Four major technical subcommittees are now active: Bene

fits and Costs, Hydrology, Sedimentation, and Energy-Conservation Proce
dures. Regional committees have been established for the Missouri Basin, 
Columbia Basin, Pacific Southwest, and Southwest. Ibid. and Minutes, 
FIARBC, June 12, 1950, Exhibit A. 

101 lil. p. 2. 
101 lbid • 
.. Iil. pp. 2-3. These limiting factors undoubtedly are reflected in 

FIARBC's unsuccessful efforts to reconcile the California Central Valley 
reports of the Army Engineers and of the Bureau of Reclamation. A sub
committee appointed to deal with the problem made a point-by-point analy
sis of the major differences, but did not resolve them. Id. pp. 19-20. In 
analyzing its own accomplishments, FIARBC said merely that "the report 
of this subcommittee bas been extensively used by the two agencies pri
marily concerned, both in resolving their differences as set forth in the re
port, and in preparing their final reports." ld. P- 20. For one evaluation 
of FIARBC and its effectiveness, see REPORT o• THE ColUliSSIOR OR ORGARI-
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Despite these limitations, FIARBC has achieved some posi
tive results, such as the work of its technical subcommittees.1011 

REORGANIZATION AcT.-Not to be overlooked are the broad . ' 
possibilities of coordination for comprehensive development 
afforded by the Reorganization Act of 1949.208 It provides 
means by which agencies and functions may be consolidated 
"according to major purposes." 207 The Act also permits the 
transfer or other disposition of the records, property, personnel, 
and unexpended funds affected by any reorganization.208 But 
such funds may be used only for the purpose for which they 
were originally made available.209 

There is some question, however, as to the extent to which 
the administrative provisions relating to a particular function 
would be affected by a reorganization plan consolidating in 
any single agency the exercise of similar functions previously 
exercised by more than one agency. For the Act declares that 
"any statute enacted • • • in respect of or by any 
agency • • • affected by a reorganization _ • • • 

ZATION OF THE EXECUTIVE BRANCH OF THE GOVERNMENT, App. L, pp. 25-26 
(January 1949). See also infra, pp. 456--460 • 

... See, e. g., the studies, reports, and conferences sponsored by the sub
committees on Hydrology nnd Sedimentation, and another subcommittee's 
1949 revision of the Federal Power Commission's GLOSSARY OF IMPORTANT 
POWER AND RATE TERMS ABBREVIATIONS, AND UNITS OF MEASUREMENT. See 
S1l'MlURY REPORT, pp. 8-14,17-18. 

-Act of June 20, 1949, 63 Stat. 203, 5 U.S. C. 133z et seq. (Supp. III) . 
., § 2(a) (4), 63 Stat. 203, 5 U. S. C. 133z(a) (4) (Supp. III). With 

specified qualifications, the Act enables accomplishment of: "(1) the trans
fer of the whole or any part of any agency, or of the whole or any part of 
the functions thereof, to the jurisdiction and control of any other agency ; 
or (2) the abolition of all or any part of the functions of any agency; or 
(3) the consolidation or coordination of the whole or any part of any 

agency, or of the whole or any part; of the functions thereof, with 
the whole or any part of any other agency or the functions thereof; or 
(4) the consolidation or coordination of any part of any agency or the 
functions thereof with any other part of the same agency or the functions 
thereof; or ( 5) the authorization of any officer to delegate any of his func
tions; or (6) the abolition of the whole or any pnrt of any agency which 
agency or part does not have, or upon the taking effect of the reorganization 
plan will not have any functions." § 3, 63 Stat. 203,5 U.S. C.133z-1 (Supp. 
III). 

-14,63 Stat. 204,5 U.S. C.l33z-2 (Supp. III). 
•u .. 
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shall, except to the extent rescinded, modified, superseded, or 
made inapplicable by or under authority of law • • • 
have the same effect as if such· reorganization had not been 
made." 116 

FiscAL CooRDINATION.-ln connection with the foregoing 
reorganization possibilities, the Budgeting and Accounting 
Procedures Act of 1950 provides added authority for certain 
transfers of appropriations, whenever under authority of law 
a function of an agency is transferred or assigned from one 
agency to another.211 Use of the funds is limited, however, 
to the purpose for which they were originally available.211 

The 1932 Economy Act also permits certain transfers of 
funds between federal agencies as payment for work done or 
materials furnished by one agency for another.218 

Also, by the Budgeting and Accounting Procedures Act of 
1950, Congress sanctioned the use of a performance budget.m 
Such a budget should facilitate coordination among agencies 
in carrying out the separate parts of an integrated program. 

DEPARTMENTAL CooRDINATION oF AcTION OF SUBORDINATE 
AGENCIES.-As we have noted, many executive departments 
and agencies are participating in river-basin development. 
Some of these departments have more than one subordinate 
operating agency involved in such development. Conse
quently, each of such departments has a special responsibility 
for coordination. 

There are certain limits upon the authority of department 
heads to transfer responsibilities or enforce coordination among 
subordinate agencies.21li The basic authority under which they 
may delegate or reassign responsibilities reads: 218 

.,. § 9(a) (1), 63 Stat. 206, 5 U. S. C. 133z-7(a) (1) (Supp. III). · 
111 Act of September 12, 1950, I 202, 64 Stat. 832, -. 
,... § 202(b), 64 Stat.-. 
118 Act of June 30, 1932, 1 601, 47 Stat. 382, 417, as amended, see 31 U. S. C. 

686. 
,.. Act of September 12,1950, 1102(a), 64 Stat. 832, -. 
111 For a further discussion of this question, see REPORT OF THE Co:u::u:ISSION 

oN OBGAI!IIIZATION olr THJD EXECUTIVE BBANCR oF THE GoVERNMENT, App. E, 
p. 27 (January 1949). 

111 R. s. §161, from Act of July 27, 1789, 1 Stat. 28, as amended, 5 
u.s. c. 22. 
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The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the gov-.. 
ernment of his Department, the conduct of its officers 
and clerks, for distribution and performance of its busi
ness, and the custody, use, and preservation of the rec
ords, papers and property appertaining to it. 

The key words are "not inconsistent with law." Opinions of 
the Attorney General indicate that, where a statute relating 
to the powers of an agency within an executive department 
grants authority directly to such agency, any order transfer
ring such authority would be "inconsistent with law." 217 Until 
recently, authority was frequently conferred directly upon sub
ordinate agencies or bureaus.218 In such cases, the authority of 
the department head was usually "supervisory" in character.219 

The tendency in recent legislation and reorganization plans, 
however, is to transfer functions and authority from the sub
ordinate agencies and officials to the department head and to 
permit reassignment within his department.220 Such plans 

llf 27 OPS. ATT'Y GEN. 542 ;. 29 OPS. ATT'Y GEN. 247; 30 OPS. ATT'Y GEN. 119; 
36 0Ps. ATT'Y GEN. 75; 37 0Ps. ATT'Y GEN. 364. 

,.. See, e. g.: Bureau of Indian Affairs (R. S. § 463, from Act of July 9, 
1832, § 1, 4 Stat. 564, as amended, 25 U. S. C. 2; and Act of August 8, 1946, 
60 Stat. 939, 25 U. S. C. 1a) ; Bureau of Land Management (1946 Reorganiza-' 
tion Plan No.3,§ 403(a), 60 Stat. 1097, 1100, 43 U. S.C. 1 note following); 
Bureau of Mines (Act of May 16, 1910, § 2, 36 Stat. 369, 370, as amended, 
30 U. S. C. 3); Bureau of Reclamation (Act of May 26, 1926, 44 Stat. 657, 
see 43 U. S.C. 373a): Coast and Geodetic Survey (Act of August 6, 1947, 
§ 1, 61 Stat. 787, 33 U. S. C. 883a (Supp. III)); Geological Survey (Act 
of March 3, 1879, § 1, 20 Stat. 377, 394,-43 U. S. C. 31) ; National Park Service 
(Act of August 25, 1916, § 1, 39 Stat. 535, as amended, 16 U. S. C. 1) ; 
Rural Electrification Administration (Act of May 20, 1936, § 1, 49 Stat. 
1363, as amended, 7 U. S.C. 901); Soil Conservation Service (Act of April 
27, 1935, § 5, 49 Stat. 163, 164, 16 U. S. C. 590e) ; Weather Bureau (Act of 
October 1,1890, § 3, 26 Stat. 653, as amended, 15 U.S. C. 313) • 

... See, e. g., R. S. § 441, from Act of March 3, 1849, 9 Stat. 395, as 
amended. See 5 U. S.C. 485 (Interior); Act of February 14, 1903, §§ 3, 10, 
32 Stat. 825,826,829,5 U.S. C. 596,599 (Commerce). 

- See, e. g., these Reorganization Plans set out following 5 U. S. C. 133z-15 
(Supp. Ill): No.2, 1949, §§ 1, 2, 14 F. R. 5225, 63 Stat. 1065; No.3, 1949, 
I 1, 14 F. R. 5225, 63 Stat. 1066; No. 5, 1949, § 2, 14 F. R. 5227, 63 Stat. 
1067; No.6, 1949, § 2, 14 F. R. 5228, 63 Stat. 1069; No. 7, 1949, § 2, 14 F. R. 
5228, 63 Stat. 1070; No. 3, 1950, §§ 1, 2, 15 F. R. 3174, 64 Stat. - •. But' 
see I 1 of Reorganization Plan No. 7, 1949, 1upra. See also Act of August 
10, 1949, I 5, 63 Stat. 578, -. 
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were effectuated in 1950 for the Departments of Commerce 
and the Interior, among others, but not for the Department 
of Agriculture.221 Apart from the mere fact of transfer of the 
functions, these plans leave unaffected the statutory provisions 
governing the manner in which the functions must be admin
istered.222 To that extent, therefore, administrative coordina
tion of developmental operations is unaided by the reorganiza
tion plans. 

Some administrative coordination of river-basin activities 
has nevertheless been achieved within these limitations. We 
shall confine our discussion here to the Departments of Agri
culture and the Interior since each is responsible for a variety 
of river-basin operations performed by separate subordinate 
agencies.229 

Department of Agriculture.-Responsibility for the coor
dination and supervision of the Department's activities "relat
ing to land and water resources" rests with the Assistant Sec
retary.u1 In addition, Departmental Field Representatives 

... Interior, see Reorganization Plan No. 3 of 1950, §§ 1, 2, 15 F. R. 3174, 
64 Stat. -; Commerce, Inland Waterways Corporation excepted, see Re
organization Plan No. 5 of 1950, §§ 1, 2, 15 F. R. 3174, 64 Stat.-. For 
defeat of the plan for the Department of Agriculture, Reorganization Plan 
No. 4 of 1950, see 96 CoNG. REo. 7319-7327, unbound ed., May 18, 1950 . 

... See &Upra, pp. 433--434. For discussion of conflicts in such statutes, see 
infra, chapter 10, pp. 493--643 • 

... Coordination among separate parts of a program for a particular 
basin is not to be confused with the separate problem of adoption of uniform 
standards for projects. For example, this latter problem is one dealt with 
by the Board of Engineers for Rivers and Harbors. See supra, pp. 99-100. 

Moreover, it should be noted that the Department of the Army is largely 
free from the problem of intradepartmental coordination so far as water
resource functions are concerned. For among its subordinate agencies, the 
Corps of Engineers alone has relevant duties. 

The Department of Commerce has several bureaus concerned with basin 
development. However, their activities primarily concern data collection 
and analysis. Thus, the problem of coordination ts not acute and con
sists principally of assignment of jurisdiction rather than continuous co
ordination of operations. Nevertheless, it has created an intradepartmental 
Field Committee for the Arkansas-White and Red River Basins. Unpub
lished letter from Secretary of Commerce to Gustav E. Larson designating 
him Chairman, June 30, 1950. The Department also has in the Office of 
lbe Secretary a program group on area development. 

t11 DEPARTMENT OP AGBIClJLTUBE .ADliiNISTRA'l'IVJC REGULATIONS, 1 A. R. 19. 
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have been appointed for the Pacific Northwest, Missouri River 
Basin, Pacific Southwest, and Arkansas-White and Red River 
Basins.226 Integrated agricultural plans are being prepared for 
the Pacific Northwest and the Arkansas-White-Red Regions, 
and such a plan ha-s already been completed for the Missouri 
Basin.228 

The scope and objectives of these regional programs are 
illustrated by the following excerpt from the departmental 
directive under which the Missouri Basin plan was prepared: 227 

- This program will be designed to: Conserve and im
prove the lands of the Basin; build up and protect the · 
forest resource; protect, enhance and develop the water 
resource; enlarge and improve the farm plant by irri
gation and drainage; reduce flood and sediment dam
ages; enhance recreation and wildlife; and otherwise 
support, complement and balance the programs of other 
agencies-particularly the engineering activities being 
carried out under the "Pick-Sloan" plan. 

Field Committees are established in regions in which the 
Department undertakes the preparation and installation of an 
integrated agricultural program. The agencies of the Depart
ment previously listed are represented on these committees.228 

The Secretary's field representative functions as chairman. 
These committees are devices for coordination of the planning 
and execution of the regional programs by joint preparation of 

011 Secretary of Agriculture Memorandum No. 1170, August 1, 1946; Secre
tary of Agriculture Memorandum N.o. 1176, October 17, 1946; Secretary of 
Agriculture Memorandum No. 1250, February 3, 1950; Secretary of Agricul
ture Memorandum No. 1261, July 17, 1950. Each serves on the Basin Inter
agency Committee, and also serves in the field as liaison and coordinating 
officer for the Department, with its own agencies in the region, with state 
and l.ocal public agencies, and with other organizations and groups inter
ested in resources development. The agencies of the Department are asked 
to extend to them "full cooperation and assistance." Ill. 

111 Secretary of Agriculture Memorandum No. 1220, July 9, 1948, and 1i. 
Doc. No. 373, 81st Cong., 1st sess., 1949 (Missouri); Secretary of Agricul
ture Memorandum No. 1256, May 9, 1950 (Columbia); Secretary of Agricul
ture Memorandum No. 1261, July 17, 1950 (Arkansas-White-Red). 

* Secretary of Agriculture Memorandum No. 1220, July 9, 1948. 
• See IUPf"IJ, n. 195, p. 430. 
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the plan and by joint consideration of annual programs and 
budgets. The Secretary's field representatives and the agency 
representatives on the Field Committee do not, however, act 
in an administrative capacity. 

The Land and Water Resources Staff in the Office of the 
Secretary aids the Assistant Secretary in coordinating the De
partment's land and water programs.229 

Department of the Interior.-The Department of the In
terior has taken similar steps to facilitate interbureau program 
coordination. Several Field Committees have been established 
to formulate integrated departmental programs for their re
spective regions.280 

•DEPARTMENT OF AGRICULTURE ADMINISTRATIVE REGULATIONS, 1 A. R. 25. 
• Department of the Interior Order No. 2465, August 25, 1948. Field 

Committees were established for Alaska, Pacific Northwest, Pacific Central, 
Colorado River-Great Basin, Missouri River Basin, Southwest, and Eastern 
Regions. While not all of them have yet been organized, some have been 
functioning for several years. Four of them have formulated comprehensive 
six-year, advance programs for their respective basins. MrssoUBI RIVER 
BABIN PROJECT, PROGRAM OF THI!l DEPARTMENT OF THE INTEBIOB (February 
1949) j PACIFIC NoRTHWEST NEEDS, RESOURCES AND DEVELOPMENT 1949-1955 
(June 1949 Revision) j PROPOSAL OF AN INTEGRATED PBOGBAM FOB TBI!l DEPART• 
MENT OF ~BE INTERIOR IN THE SOUTHWEST REGION, 1950-1956 (Preliminary 
Draft, March 1950) j SIX-YEAR INTEGRATD> PROGRAM FOB THE DEPARTMENT OF 
THE INTERIOR IN AI..ABKA, 1951-1956 (1950). . 

An indication of the scope of activity covered can be gained from the Mis
souri Basin report's table of contents. The chapters deal with: Irrigation 
Development; Power Development; Municipal, Industrial, and Domestic 
Water Supply; Basic Data; The Indian in the Missouri Basin; Mineral Re
sources in the Missouri Basin ; Fish and Wildlife; Recreation; The Remain
ing Public Domain in the Missouri Basin; Problems ; The Machinery of Co
ordination; and Six-Year Program for Missouri River Basin. 

The Pacific Northwest report discusses changes in authorization and 
appropriation provisions, departmental procedures, and organizational ma
chinery, which it says are needed if comprehensive development is to be 
achieved. 

Each of these Field Committees is directed to (a) Formulate its collective 
concept of a Department-wide, long-range program adequate to meet the 
requirements of the region; (b) Advise and assist in the preparation of 
annual appropriation estimates and annual allocations of funds in order to 
achieve a balanced program for the Department as a whole in the region; (c) 
Explore the extent of, and recommend steps to remedy overlaps, duplication 
and gaps in current departmental programs and obstacles to their effectua
tion; (d) Serve as a focal point for the Department in dealing with other 
agencies, groups and persons both public and private; (e) Facilitate intra-
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The order establishing these committees states, however, that 
none of its provisions shall: 

be construed to authorize a committee chairman, a com
mittee, or its staff to execute, administer or otherwise 
direct any bureau activity within a region. 

As a further means of facilitating coordination of the activ
ities of its subordinate agencies, the Department of the Interior 
has required that they specify in their budget estimates the 
extent to which their requests for funds will or will not enable 
them to carry out their advance programs.131 

THE RELATIVE SPHERES OF FEDERAL AND NoNFEDERAL DE
VELOPMENT.-The trend toward comprehensive development 
is complicated, as we have seen, by the distribution of federal 
functions among many agencies operating under a variety of 
largely uncoordinated statutes. Other complications arise in 
the event of a contest between a proposal for nonfederal devel
opment and one for federal development in the same area. 

departmental coordination and review of reports at the regional levcl: (f) 
Receive and interchange information pertinent to the maintenance of a pro
gram for the area; (g) Submit recommendations for eftecting improvements 
and economies in administration: (h) Promote the settlement of differences 
which may occur between bureans; and (i) Prepare annual and special re-
ports as required. Order No. 2465, pp. 2-3.- · 

A. Program Staff in the Secretary's Office examines all policies and pro
grams of the Department with the objective of ascertaining that "(a) they 
are integrated and internally consistent: (b) they constitute a full utiliza
tion of the Department's powers for carrying out the responsibilities of the 
Department; (c) they are appropriately related to the programs and policies 
of other agencies of government; and (d) they are In proper context with the 
current and prospective needs of the national economy." Department of the 
Interior Order No. 2394, December 16, 1947. A. Program Committee consist
ing of representatives of each agency advises the Program StaJf. Depart
ment of the Interior Order No. 2421, April14, 1948. 

• Department of the Interior Budget and Finance Letter No. 5, March 
21, 1950. The request for preliminaey estimates for 1952 provided that, 
.. Within limitations of the over-all budget policy, the bureans and offices 
will be expected to take into account the program recommendations of 
the Field Committee in the preparation of their preliminary estimates not 
only with respect to their own needs but also with respect to the relation 
of their activities to the programs of other agencies in these areas. Each 
bureau and office should advise the Division of Budget and Finance of anr 
material deviations in their estimates from the 1952 amounts of the six-year 
programs developed by the Field Committees and the reasons therefor." 
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A case now before the Federal Power Commission is illus
trative.1311 In 1944, Congress "approved" a general plan of 
development embracing eleven projects for the Roanoke River 
Basin for flood control and other purposes, as recommended 
by the Chief of Engineers in House Document No. 650, 78th 
Congress, 2d session.233 The same provision "authorized" con
struction of two of the eleven projects.234 In 1948, a private 
company applied for a Federal Power Commission license to 
develop Roanoke Rapids, one of the remaining nine projects, 
and that with the highest benefit-cost ratio.236 

The Secretary of the Interior, designated by statute as the 
marketing agent for surplus power from reservoir projects under 
Army control, is opposing the granting of a license.231 Among 
other things, he contends that, in approving the eleven-project 
plan for the basin, Congress reserved this site for federal devel
opment. Furthermore, he maintains that the applicant's plan 
is not "best adapted to a comprehensive plan" for improving 
or developing the waterway for the benefit of commerce, "for 
the improvement .and utilization of water-power development, 
and for other beneficial uses, including recreational purposes," 
all as required by Section lO(a) of the Federal Power Act.237 

He further argues that the benefits to the public would be less 
under the applicant's plan than under federal development in 
accordance with House Document No. 650. And he asserts 
that unified operation of all eleven dams and an integrated 
transmission system is necessary to attain maximum power 
benefits. 

On the other hand, the applicant contends that "approval" 
of the general plan did not constitute a reservation of the site 

111 Re Virginia EZectric and Power Company, Project No. 2009, Federal 
Power Commission. 

111 Act of December 22, 1944, § 10, 58 Stat. 887, 891. 
•111. 
• Re Virginia EZectric and Power Company, Project No. 2009; and H. Doc. 

No. 650, 78th Cong., 2d sess., pp. 7-8 (1944) . 
.. Act of December 22, 1944, § 5, 58 Stat. 887, 890. See briefs of the Secre

tary of the Interior filed in Re Virginia EZectric and Power Company, Project 
No. 2009, Federal Power Commission. · 

• Act of June 10, 1920, § 10(a), 41 Stat. 1063, 1068, as amended, 16 
U.S. C. 803(a). See also aupra, p. 275. 
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for federal developm~nt; that Roanoke Rapids Dam has not 
been authorized; and that there is no assurance it will be 
authorized in the near future. Moreover, maintaining that 
its proposed development is in substantial accord with that 
recommended for the site by the Army Engineers, the appli
cant argues that its prompt development of the site and of 
the power benefits under a license containing the safeguards 
authorized by Congress would be in the public interest and 
would meet the requirements of the Federal Power Act. The 
position of the Commission's Staff is much the same as that 
of the applicant as regards compatibility of the applicant's 
project with the general plan of development approved by 
Congress.238 · 

Another point of dispute relates to the necessity for; and 
availability of, steam support to assure maximum utilization 
of the hydroelectric potential. 

In this case, the Commission had by letter expressed approval 
of the Army Engineer plan, later printed in House Document 
No. 650.239 Thereaftet:, Congress "approved" that plan.240 The 
summation of the questions thus raised is whether the Com
mission may subsequently authorize nonfederal development 
of one of the projects comprehended by that plan. 

The decision of the Presiding Examiner, which is subject to 
review by the Commission, ordered that a license be issued.u1 

A somewhat similar question has arisen in connection with 
the King's River Project in California where an irrigation dis- . 
trict and a private company have applied for Federal Power 
Commission licenses to develop three of the projects compre
hended by the Bureau of Reclamation's general plan for de-

., See briefs of Virginia Electric and Power Company, and of the Staff 
of the Federal Power Commission, filed in Re Virginia Electric and Power 
Co., Project No. 2009, Federal Power Commission. 

• H. Doe. No. 650, 78th. Cong., 2d sess., p. 2 (1944). 
101 Act of December 22, 1944, § 10, 58 Stat. 887, 891. 
10 Examiner's decision of March 17, 1950. After a rehearing, the Examiner 

concluded on November 16, 1950 that the order "needs no modification." On 
November 22, 1950, the Secretary of the Interior filed a motion "for suspen
sion of the 2<M!ay rule for the filing of exceptions, for abbreviation of the 
record, and for fixing the date for filing exceptions." 
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velopment of the Central Valley, which has been transmitted 
to Congress by the Secretary of the Interior, with the approval 
of the President, under Reclamation Law.241 The Commission 
authorized the issuance of licenses, but a rehearing has been 
ordered_ and the cases are still pending. 

FEDERAL-STATE CooRDINATION.-Any program for compre
hensive development of our water and land resources requires 
coordination of state and federal interests and responsibilities. 
Each government has responsibilities in this field and each is 
engaged in a number of facets of basin development. We shall 
set forth here some of the more significant provisions of federal 
law relating to federal-state coordination. 

These include provisions for state participation in federal 
development, provisions for federal-state cooperative agree
ments for resource management or development, and provisions 
for federal aid to state development. In addition, other pro
visions expressly recognize the interests of the states, or reserve 
specified aspects of basin development to state jurisdiction. 

State participation in federal development is provided for 
in a number of ways. One method is to require that federal 
plans and reports be submitted to the states for their com
ments.243 Another m~thod is to provide for state participation ... 
-----~ 

"'"Re Fresno Irrigation District, Project No. 1925 and Re Pacifl,c Gas and 
E'lectric Company, Project Nos. 175 and 1988, Federal Po.wer Commission. 

"'"For example: . 
California Debris Commission may consult with commission of state 

engineers. Act of March 1, 1893, § 24, 27 Stat. 507, 511,33 U.S. C. 684. 
Consultation with state fish and wildlife agencies required of any federal 

agency impounding, diverting, or otherwise controlling water, or of any 
public or private agency acting under federal permit. Act of August 14, 
1946, § 2, 60 Stat. 1080, 16 U. S. C. 662. 

Reports for navigation, flood control, or irrigation works must be sub
mitted to affected states for their comments; comments must be included 
with report; if a state objects, then irrigation project not deemed authorized 
except by Act of Congress. Act of December 22, 1944, § 1, 58 Stat 887. For 
administrative requirements for cooperation antedating this statute, see 
pars. 503 (b), 504, Orders and Regulations of the Chief of Engineers, dated 
April 30, 1933. 

Ct. Notice of any application for a Federal Power Commission license 
must be given by the FPO to any interested _state or municipality. Act of 
June 10, 1920, § 4, 41 Stat. 1063, 1065, as amended, 16 U. S.C. 797. 
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in investigation and planning of basin-development programs.~ 
Still another is to condition the federal development upon state 
approval or to require certain state action before the federal 
development may proceed.- Provision has often been m'ade 
for the creation of &dvisory boards representing sta.te_orlocal 

""For example: 
In preparing or adopting "comprehensive programs" for eliminating or 

reducing pollution, the Surgeon General is ~o act in cooperation with "State 
water pollution agencies and interstate agencies, and with municipalities 
and industries involved." Act of June 30, 1948, I 2(a), 62 Stat. 1155, 33 
U.S. C. 466a (Supp. III). 

Survey of Arkansas-White and Red Basins to be coordinated with the 
states. Act of May 17, 1950, I 205, 64 Stat. 163, -. 

Survey of New England-New York Area to be coordinated with the states. 
See President's letters of October 9, 1950, to the Secretary of the Army and 
others setting up a New York-New England Survey Commission, and Act of 
May 17, 1950, I 205, 64 Stat. 163, -. 

111 For example: 
State legislatures must consent to acquisition of further land by the United 

States for national forest purposes. Act of March l. 1911. I '1, 36 Stat. 961, 
962, as amended, 16 u. s. c._ 516. 

State legislature must consent to act authorizing federal aid to states 
for construction of rnral post roads. Act of July 11, 1916, 11, 39 Stat. 355. 

Federal expenditures for certain purposes under Clarke-McNary Act may 
not exceed the amount expended by the states. Act of June 7, 1924, U 2, 4, 5, 
43 Stat. 653, 654, a8 amended, 16 U.S. C. 565. 567, 568 (Supp. III). 

State legislature must consent to establishment of fish and game sanctu
aries in national forests. Act of March 10, 1934, 11, 48 Stat. 400, 16 U. S. C. 
694. 

State must consent before any Rural Electrification Administration loan 
can be made to construct, operate, or enlarge any generating plant. Act of 
May 20, 1936, 14.49 Stat.1363, 1365, as amended, '1 U.S. C. 904 (Supp. III). 

In certain circumstances, state must provide lands, easements, and rights
of-way for federal flood-control projects, and must agree to maintain and 
operate projects after completion. See BUfJNJ, pp. 144-146. 

No irrigation water may be delivered within Columbia Basin Project until 
state consents to certain provisions of federal act. Act.of March 10, 1943. 
I '1,57 Stat.14,20, 16 U.S. C. &'J5c-3. 

State where pollution originates must consent before judicial action can 
be Initiated under the statute to abate it. Act of June 30, 1948, 1 2(d) (4}, 
62 Stat. 1155,1157,33 U.S. C. 466a(d} (4) (Supp. III). 

State legislature must consent to provisions of act relating to fish restora
tion and management projects, and must pass certain laws before program 
can be effective in that state. Act of August D. 1950. 1 l. 64 Stat. 430. 



444 

interests.- Or the statute may authorize programs to be car
ried out through state agencies."' 

Provision has often been made for carrying out conserva
tion and development of resources through cooperative federal 
and state action. This is especially true in the case of forest, 
fish and wildlife, and land-utilization programs.148 

111 For example: 
Beach Erosion Board to consist of seven members, three of them selected 

from among cooperating state agencies. Act of July 3, 1930, I 2, 46 Stat. 918, 
945, 33 u. s. c. 426. 

Water Pollution Control Advisory Board to include a representative of 
state government. Act of June 30, 1948, 1 6(b), 62 Stat. 1155, 1158. as 
amended, 33 U.S. C. 466e(b) (Supp. III). 

The Federal Inter-Agency River Basin Committee's Subcommittees for the 
Columbia and the Missouri Basins include representatives of the states 
involved. See SUY.U:ARY REPoRT oN FmEBAL INTER-AGENCY RIVEB BAsiN 
Co.u:.u:I'.l'TEJI: AND ITS SUBCO.U:.u:rrTEES, pp. 31-35 (1949). The Subcommittee for 
the Arkansas-White and Red Basins is to invite the State Governors to 
participate in its meetings. See Minutes, FIARBC, June 12, 1950, Exhibit 
A, p. 2. 

"''For example: 
Federal-aid highway construction to be carried out through state agencies. 

Act of November 9, 1921. 112, 42 Stat. 212, 215, as amended, 23 U. S. C. 13. 
Secretaries of .Agriculture Q.nd the Army may utilize the services of federal, 

state, and other public agencies for carrying out the purposes of the 1936 
Flood Control .Act as amended and supplemented. .Act of June 28,1938, I 5, 
52 Stat. 1215, 1223, as amended, 33 U. S. C. 701b-2. 

111 For example: 
Secretary of .Agriculture to cooperate with any state, or group of states, 

when requested to do so, in protection against fire in forested watersheds 
of navigable streams. .Act of March 1, 1911, § 2, 36 Stat. 961, 16 U. S. C. 563. 

Secretary of .Agriculture may secure the cooperation of state authorities 
in the construction and maintenance of national-forest roads as parts of state 
highway systems. .Act of March 4, 1913, 37 Stat. 828, 843, as amended, 16 
U. S.C.50L 
· Secretary of .Agriculture to cooperate with states in the construction of 
rural post roads; state must consent to provisions of the federal act. .Act 
of July 11,1916, I I. 39 Stat. 355, as amended. 

Federal cooperation with states for forest fire suppression, for production 
and distribution of forest tree seeds and plants, and for assisting farm 
owners in establishing and improving "wood lots, shelter belts, windbreaks 
and other valuable forest growth." .Act of June 7, 1924, §§ 1, 4, 5, 43 Stat. 653, 
654, as amended,16 U.S. C. 564, el Beq. (Supp.III). 

Federal cooperation with individuals and public and private agencies in 
investigations and experiments for reforestation, fire protection, disease 
control, and utilization of forest products. Act of May 22, 1928, §I 1, 9, 45 
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Stat. 699, 702, as amended, 16 U. S. C. 581, 581h ( Supp. III) ; see also Act of 
April 26, 1940, 54 Stat. 168, 16 U. S. C. 594a. 

Beach erosion investigations and studies to be made in cooperation with 
appropriate agencies of various states. Act of July 3, 1930, § 2, 46 Stat. 918, 
945, 33 U. 8. C. 426. See also Act of July 31,1945, § 2, 59 Stat. 508, 33 U. B. C. 
42Gb ; Act of August 13, 1946, 60 Stat. 1056, 33 U. S. C. 426e-426b. 

Tennessee Valley Authority may cooperate with states concerning fertili- · 
zer, power, and basin planning. Act of May 18,1933. U 5(c),10, 22,48 Stat. 
58, 61, 64, 69, as amended,16 U. 8. C. 831d(c), 831i, 831u. 

Secretary of the Interior may cooperate with states in a program of wild
life conservation and rehabilitation. Act of March 10, 1934. § 1, 48 Stat. 
401, as amended, 16 U. 8. C. 66L 

Secretary of Agriculture may cooperate with any person, or governmental 
or other agency in soil-conservation program. Act of April ~. 1935, § 1. 49 
Stat. 163, 16 U. S. C. 590a. See aupra, n. 99, p. 368. 

Cooperative agreements with states in acquisition, development, and 
management of state forests, and coordination of federal and state forest
mansgement activities. Act of August 29, 1935, 49 Stat. 963, 16 U. S. C. 
567a eiiJeq. 

Sense of Congress to undertake flood-control activity in cooperation with 
states, their political subdivisions, and localities thereof. Act of June 22, 
1936, § 1. 49 Stat. 1570, 33 U. S. C. 701a. 

A "comprehensive study" of federal and state public park, parkway, and 
recreational-area programs to be undertaken in cooperation with and with 
the consent of state officials having jurisdiction over areas involved; coop
eration with states authorized for the purpose of developing "coordinated and 
adequate public park, parkway, and recreational-area facilities." Act of 
June 23, 1936, § 1, 49 Stat. 1894, 16 U. S. C. 17k. 

Secretary of .Agriculture may cooperate with any person, or governmental 
or other agency, for development of water storage and utilization facilities 
and may require enactment of certain state laws as a condition to extending 
benefits under federal act. Act of August 28, 1937, §§ 2, 4, 6. 50 Stat. 869, 
870,16 u.s. c. 590s, 590u, 590w. 

Cooperation with State of Oregon for coordinated administration for -
sustained-yield of "0 and C lands" and adjacent lands. Act of August 28, • 
1937, 50 Stat. 874. 

Federal cooperation with states in wildlife restoration projects. Act of 
September 2, 1937, 50 Stat. 917, as amended, 16 U.S. C. 669 elseq. 

President authorized to reserve certain national forest lands from entry 
upon request of municipality which obtains its water supply therefrom; 
municipality to reimburse United States for resulting loss of revenues. 
Act of May 28, 1940, §§ 1, 3, 54 Stat. 224, 225, 16 U. S. C. 552a, 552c. 

Cooperative sustained-yield forest mansgement agreements with states 
and private land owners. Act of March 29, 1944, 58 Stat. 132, 16 U. 8. C. 583 
et teq. 

Federal policy "to assist in the construction, but not the maintenance. of 
works for the improvement and protection against erosion by waves and 
currents" of shores owned by states, municipalities, and other political sub
divisions. Act of August 13, 1946, § 1, 60 Stat. 1056, 33 U. S. C. 426e. 
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Federal aid to state programs has been rendered in a variety 
of ways. Thus, grants-in-aid or loans are used to help states 
carry out development programs.M' Bonds of states and local 
public agencies are exempted from federal income taxation.250 

Public land and rights-of-way have frequently been granted to 
states and local agencies.261 Moreover, state and local public 

Cooperation with states In forest pest control; Secretary of Agriculture 
may require state contributions. Act of June 25, 1947, 6'1 Stat. 177, 16 
U.S. C. 594-1 et seq. (Supp. ·III). 

Federal cooperation with states in fish restoration projects. Act of 
August 9, 1950, 64 Stat. 430. 

Cooperation with states in services to private forests. Act of August 25, 
1950, 64 Stat. 473, repealing Act of May 18, 1937, 50 Stat. 188, 16 U. S. C. 
568b. 

-For example: 
Federal aid to highways, Act of November 9, 1921, 42 Stat. 212, as amended, 

23 U. S.C. 1 et seq. (Supp. Ill). 
Tennessee Valley Authority may extend credit to states and municipalities 

to assist In operation of power facilities. Act of August 31, 1935, § 7, 49 
Stat. 1075, 1076, 16 U. S. C. 831k-1. 

Federal aid to state wildlife and fish restoration programs. Act of Sep
tember 2, 1937, 50 Stat. 917, as amended, 16 U. S. C. 669 et seq., Act of 
August 9, 1950, 64 Stat. 430. 

Federal aid to protection of state or municipally owned shores from 
erosion limited to one-third of the cost; if states or municipalities do the 
construction, they may be reimbursed by Federal Government. Act of 
August 13, 1946, §§ 1, 2, 60 Stat. 1056, 33 U. S. C. 426e, 426f. 

Reconstruction Finance Corporation loans to states, municipalities and 
public agencies. Act of June 30, 1947, § 4(a) (3), 61 Stat. 202, 203, as 
amended, see 15 U.S. C. 60-!(a) (3) (Supp. III). 

Loans and grants to any state, municipality, or interstate agency for con-
• struction of sewage-treatment works, and allotments to states and inter

state agencies for investigations, research, surveys, and studies related to 
prevention and control of pollution. Act of June 30, 1948, §§ 5, 8(a), 8(c), 
62 Stat. 1155, 1158, 1159, as amended, 33 U. S. c. 466d, 466g(a), 466g(c) 
(Supp. III). 

Federal loans or advances to states, their agencies, and political sub
divisions for financing the cost of advance planning and preparation of 
public works. Act of October 13, 1949, 63 Stat. 841, 40 U. S. C. 451-458 
(Supp. III). 

-Act of February 10, 1939, § 1808(a), 53 Stat. 199, as amended, 26 
U. S. C. 1808(a). 

• For example: 
Swamp and overfiow lands granted to certain states. Act of March 2, 

1849, 9 Stat. 352 ; Act of September 28, 1850, 9 Stat. 519. 
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bodies are often given preference in obtaining power, power 
privileges, water, or recreation sites at federal projects.252 Fed
eral property and services have frequently been made available 
to state or local agencies on favorable terms or upon mere re
quest.258 Various provisions have been made for federal pay
ments to states or local bodies, including payments in lieu of 
taxes and contribution of proceeds from federally administered 
lands. 2M 

See generally, 43 U.S. C., cbs. 14, 20, 23. 
Desert lands granted to certain states for reclamation purposes. Act of 

August 18, 1894, §4, 28 Stat. 372, 422, as amended, 43 U. S. C. 641. 
Rights-of-way for highways. R. S. § 2477, from Act of J'uly 26, 1866, I 8, 

14 Stat. 251, 253, 43 U. S. C. 932; Act of November 9, 1921, § 17, 42 Stat. 212, 
216, as amended, see 23 U. S. C. 18. 

Rights-of-way for various purposes. Act of February 15, 1901, 31 Stat. 790, 
as amended, 43 U. S. C. 959; Act of March 4, 1911, 36 Stat. 1235, 1253, 43 
U. B. C. 961. See also generally, 43 U.S. C., ch. 22. 

Secretary of the Army authorized to grant easements for certain rights
of-way over certain lands under his jurisdiction. Act of J'uly 24, · 1946, 
I 7, 60 Stat. 641, 643, 43 U. S. C. 931b • 

.. See supra, n. 236, p. 29~. 
111 For example: 
Surplus Army road-construction material transferred to states. Act of 

November 9, 1921, § 5, 42 Stat. 212, 213, 23 U. S. C. 5. 
Surgeon General may, upon request of any state water-pollution agency 

or interstate agency, conduct investigations and research and make surveys 
concerning any specific problem of water pollution. Act of J'une 30, 1948, 
§ 3, 62 Stat.1155,1157, 33 U.S. C. 466b (Supp. III). 

States and local agencies given favorable terms in disposal of surplus 
federal property. Act of October 3, 1944, § 13, 58 Stat. 765, 770, as amended, 
50 U. S. C. App. 1622; repealed by Act of June 30, 1949, 63 Stat. 399. 

Federal assistance to state and local governments in major disasters. 
Act of September 30, 1950, 64 Stat. 1109 . 

... For example: 
Twenty-five percent of all moneys reecived from national forests paid to 

states for benefit of public schools and roads. Act of May 23, 1908, 35 
Stat. 251, 260, 16 U. S. C. 500; Act of March 1, 1911, § 13, 36 Stat. 961, 963, 
as amended, 16 U. S. C. 500. 

Payments to states from Boulder Canyon Project revenues. Act of 
December 21, 1928, I 4(b), 45 Stat. 1057, 1059, 43 U. S. C. 617c(b) ; Act of 
.July 19, 1940, U 2, 3, 54 Stat. 774,776, 43 U.S. C. 618a, 618b. 

Tennessee Valley Authority payments to states. Act of May 18, 1933, § 13, 
48 Stat. 58, 66, 16 U. S. C. 83U. 

Fifty percent of "Oregon and California land-grant fund" paid to conn
ties. Act of August 28,1937, Title II, 50 Stat. 874,875. 

811611--61----80 
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State control over certain. aspects of basin development has 
often been recognized or enabled. This is done through stat
utes declaring particular waters to be nonnavigable; statutes 
relating to interstate compacts; statutes concerning water 
rights under state law; and statutes providing for application 
of state fish and game regulations.255 Also, applicants for li-

Seventy-five percent of all moneys received from lease of lands acquired 
by the United States for fiood-(:ontrol purposes, paid to states for benefit 
of public schools and roads. Act of August 18, 1941, § 7, 55 Stat. 638, 650, 
as amended by Act of July 24, 1946, § 5, 60 Stat. 641, 642, 83 U. S. C. 701c-3. 
See also Act of June 28, 1938, 1 4, 52 Stat. 1215, 1222. 

One percent of the purchase price or of the value at time of acquisition 
of lands acquired by Department of Agriculture under 1944 Flood Control 
Act, to be paid annually to the county in which land is located. Act of 
December 22,1944, § 13, 58 Stat. 887,905. 

Financial assistance to states for school purposes in areas affected by 
federal activities. Act of September 23, 1950, 64 Stat. 967; Act of September 
30, 1950, 64 Stat. 1100. 

• For example: 
Waters declared nonnavigable. See 83 U. S. C. 21-55. 
For interstate compacts approved, see supra, notes 287-292, pp. 65-66. 
For a discussion of Acts of 1866, 1870 and 1877 in relation to water rights, 

see supra, pp. 35-42, 178--179. 
Proceeedings for condemnation of property for river and harbor Im

provements to be in accordance with state law. Act of April 24, 1888, 25 
Stat. 94, 83 U. S. C. 591. 

Oharges for water from reservoir sites reserved on public lands subject to 
state control and regulation. Act of February 26, 1897, 29 Stat. 599, 43 
u.s. c. 664. 

Waters within national forests may be used for certain purposes under 
state law or under federal law and regulations. Act of June 4, 1897, § 1, 
30 Stat. 11, 36, 16 U. S. C. 481. 

State civil and criminal jurisdiction over persons upon national forest 
lands unaffected. Act of June 4, 1897, § 1, 30 Stat. 11, 36, 16 U. S.C. 480; 
Act of March 1, 1911, § 12, 36 Stat. 961, 963, 16 U. S. C. 480. 

Subject to approval of location and plans by the Secretary of the Army 
and the Ohief of Engineers, the state legislature may authorize bridges over 
waterways, the navigable portions of which lie wholly within that state. 
Act of March 3, 1899, § 9, 30 Stat. 1121, 1151, 83 U. S. C. 401. 

State laws relating to control and use of water unaffected by federal 
Reclamation Act; Secretary of the Interior to proceed in conformity with 
such laws. Act of June 17, 1902, § 8, 32 Stat. 388, 390, 43 U. S.C. 383. 

Forest Service officials to assist in enforcement of state laws in regard to 
stock, forest fires, and fish and game. Act of May 23, 1908, 35 Stat. 251, 
259, 16 u. s. c. 553. 



U9 

censes under Federal Power Act must submit evidence of com
pliance with certain state laws, and public-service licensees are 

Blanket consent to interstate compacts for the purpose of "conserving' the 
forests and the water supply;" no further congressional action required. 
Act of March 1, 1911, § 1, 36 Stat. 961, 16 U. S. C. 552. 
· Federal condemnation of land in aid of state or state agency, in connec
tion with federal navigation and 1lood-control improvements. Act of Au
gust 8, 1917, I 9, 40 Stat. 250, 267, 33 U. S. C. 593; Act of August 18, 1941. 
§ 6, 55 Stat. 638, 650, 33 U. S. C. 701c-2. 

Federal Power Act not to afiect or interfere with state laws relating to 
control and use of water. Act of June 10, 1920, I 27, 41 Stat. 1063, 10'77, 
16 u. s. c. 821. 

Consent of Congress to six midwestern states to negotiate agreement re
lating to jurisdiction over boundary waters. Act of March 4, 1921, 41 Stat. 
1447, 33 U. S.C. lL 

Colorado River Compact approved and operation of Boulder Canyon 
Project and use of water made subject thereto. Act of December 21, 1928, 
§§ 8, 13, 45 Stat. 1057, 1062, 1064, 43 U.S. C. 617g, 617l. 

Consent to compacts between states relating to certain 1lood-control 
works; approval by Congress required. Act of June 22, 1936, I 4, 49 Stat. 
1570, 1571, 33 u. s. c. 701d. . 

Consent to interstate compacts for developing any park, parkway, or 
recreational area; approval by Congress required. Act of June 23, 1936, 
§ 3, 49 Stat.1894, 1895, 16 U. S.C. 17m. 

Certain state jurisdiction over tributaries of Red River speci1lcally recog
nized. Act of June 28, 1938, § 4, 52 Stat. 1215, 1219. 

Consent to interstate compacts for regulation of certain fishing in inland 
waters. Act of June 8, 1940, 54 Stat. 261, 16 U. S. 0. 667a. 

Boulder Canyon Project Adjustment Act not to interfere with "such 
rights as the States now have" to waters and their controL Act of July 
19,1940, § 14, 54 Stat. 774, 779, 43 U. S. C. 618m. 

Recreational use of Army reservoir areas subject to state laws for the 
protection of fish and game. Act of December 22, 1944, § 4, 58 Stat. 887, 
889, as amended, 16 U. S. C. 460d. 

Certain employees of Bonneville Power Administration may be covered 
by state unemployment compensation law. Act of October 23, 1945, § 7, 
59 Stat. 546, 548, 26 U. S. C. 1606. 

State highway department must approve location and plans of privately 
owned highway toll bridges authorized by General Bridge Act of 1946. 
Act of August 2,1946, §502(c), 60 Stat. 812, 847, 33 U.S. C. 525. 

Consent to Interstate compacts for prevention and abatement of water 
pollution; congressional approval required. Act of June 30, 1948, § 2(c), 
62 Stat. 1155, 1156, as amended, 33 U. S.C. 466a(c) (Supp. III). 

Secretary of the Interior shall make recommendations for use of water 
ot Central Valley project "in accord with State water laws." Act of ()e. 

tober 14, 1949, I 2, 63 Stat. 852, -.. 
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subject to certain state regulation.• State law governs the 
formation and incorporation of the water-users' organizations 
which distribute water under the Reclamation Law, and of 
public bodies and cooperatives eligible for Rural Electrifica-
tion Ad.ministcation loans. IH In addition, almost all federal 
power is distributed by entities organized and largely regulated 
understate law. 

Progress in Coordination Within Particular Regions 

At the outset, we said that there is no single, uniform federal 
policy governing comprehensive development of water and land 
resources. We also pointed out, however, that some statutes 
separately deal with individual projects, specific areas, and 
single river basins. Under a combination of these latter laws 
and other legislation of general application, development with
in different basins has approached varying degrees of compre
hensiveness. 

Most of these laws are concerned principally or exclusively 
with the physical aspects of integration. Efforts to provide 
for coordination have been concerned primarily with integrat
ing groups of engineering projects without a parallel regard 
for harmonizing the economic and social objectives of such 
projects. This aspect has been noted by the Hoover Com
mission and by its Task Force on Natural Resources: 168 

-ll'or example: 
Applicant for Federal Power Commission license must comply with state 

laws relating to bed and banks, to use of water, and right to engage in 
business. Act of .lune 10. 1920. I 9, 41 Stat. 1063, 1068. 16 U. S. C. 802. 

Public-service licensees under :Federal Power Act must abide by certain 
state regulation of services and charges. Act of .lune 10, 192D, I 19, 41 
Stat. 1063, 1073, 16 U. S. C. 812. 

-Act of August 4. 1939, I 2(g), 53 Stat. 118'1, 1188, 43 U. S. C. 485a(g); 
Act of May 2(). 1936. 1 4, 49 Stat. 1363. 1365. as amended, 'l U. S. C. 904 
(Supp. ill). _ 

- DEPAJrl'l(XNT or THB ll'I'TZBioa_ RKroBr or THB CoKKISSION 011 OBGANJZA
DOl'l or THB Eucorns BB.urcu cw THB GoVEBNKENT, p. 26 (Mareh 1949); 
JlEPoiDr OP THB 0oHlOBSION 01'1 011GANDATION CD' THB E:n;ctrrivs BB.uiCB f1' 

TID: Govmr.lnmin, App. L, p. 31 (.;January 1949). 
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The "function" of river development is a multiple

purpose one, cutting across many of the unifunctional 
agencies. Experience has shown that parcelling out 
river development responsibilities among these func
tional agencies produces endless confusion and conflict. 
A plan for the development of a river basin cannot be 
devised by adding together the special studies and the 
separate recommendations of unifunctional agencies 
concerned respectively with navigation, flood control. 
irrigation, land drainage, pollution abatement, power 
development, domestic and industrial water supply, 
fishing, and recreation. These varied and sometimes 
conflicting purposes must be put together and integrated 
in a single plan of development. 

In the following discussion of particular basins, we shall not 
attempt a detailed description of the existing programs of 
development. Our purpose will be to show the legal frame
work under which these programs are progressing and their 
relationship to comprehensive development. 

Ausuu,.Q)osA R.Ivm BASIN.-Federal participation in 
development began here in 1870 when Congress directed the 
Army Engineers to make an examination and survey of the 
Coosa River for navigation improvement. 2511 Navigation works 
were authorized in 1876, 1890, and 1892... With the advent 
of railroads and improved highways, river traffic on the affected . 
reach disappeared and the works were abandoned.-

An extensive report on optimum use of the water resources 
of the basin was prepared by the Army Engineers in 1934.
It presented a long-range plan for the ultimate development 
of the waterways of the system in the coordinated interests 
of navigation, flood control, hydroelectric power, and other 
beneficial uses of water. 

• Act of loly 11. 1870, 12, 18 Stat. 223. 226. 
• Act of August 14.1876, 11.19 Stat.132, l.M; Aet of September 19,1S90. 

I 1. 26 Stat. 426. 441: Act ollul7 1.3. 1892, I 1, 2'1 Stat. SS. 101. 
• H. Doe. No. 66, 74th Oong.. 1st aesa.. pp. 69-70 (1935). 
• H. Doe. No. 66, 74th ~ .. 1st aesa.. a "'308 Bepori"' (1935). 
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-

In the next few years, various localized flood-control works 
were constructed.268 As a result of the continued and rapid 
expansion of economic activities in the valley, three reviews_ 
of the previous report were assigned to the Army Engineers 
by congressional directives between 1936 and 1939.264 

· A single 
combined report was prepared in response to all three authoriza
tions.2611 An interim report was submitted in 1941 outlining 
a plan for ultimate development of the basin's water resources, . 
to be accomplished step-by-step over a period of years in 
accordance with plans being prepared by the Army Engineers.266 

This plan was authorized in 1945.267 

In response to an authorization in the 1936 Flood Control 
Act, the Department of Agriculture submitted a report to 
Congress recommendirig a program of terracing, reforestation, 
improved land use, better cropping practices, minor channel 
improvements, and other measures to improve the soil and 
reduce erosion and silting in the Coosa River Basin above 
Rome, Georgia.268 In 1944, prosecution of this recommended 
project was authorized.269 

· 

... See e. g. Act of June 22, 1936, § 5, 49 Stat. 1570, 1575; Act of August 18, 
1941, § 8, 55 Stat. 638, 641 • 

... See H. Doc. No. 414, 77th Cong., 1st sess., p. 3 (1941) • 

... Ibid. 
181 H. Doc. No. 414, 77th Cong.,lst sess. (1941). The report stated that 

the district engineer had developed "a comprehensive plan for navigation, 
power generation, and :ftood control" and that at the request of the Federal 
Power Commission a restudy was being made of this plan to "increase the 
development of hydroelectric power." But the Board of Engineers for 
Rivers and Harbors recommended that a comprehensive plan for the ultimate 
development of the water resources of the Alabama-Coosa River system ·· 
for "navigation, hydroelectric power, :ftood control, and other purposes" 
should be authorized at this time. I fl. pp. 4-5 • 

..,, Act of March 2, 1945, § 2, 59 Stat. 10, 17. "Alabama-Coosa River, 
Alabama: Initial and ultimate development of the Alabama-Coosa River 
and tributaries for navigation, flood control, power development, and other 
purposes, as outlined in House Document Numbered 414, Seventy-seventh 
Congress, is hereby authorized substantially in accordance with the plans 
being prepared by the Chief of Engineers with such moditlcations thereof 
from time to time as in the discretion of the Secretary of War and the 
Chief of Engineers may be advisable for the purpose of increasing the develop
ment of hydroelectric power • • •." 

... Act of June 22, 1936, § 6, 49 Stat. 1570, 1593; H. Doc. No. 236, 78th Cong., 
1st sess. (1943). : · 

.. Act of December 22, 1944, § 13, 58 Stat. 887, 905. 
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.. At the same time, various agencies of the Department of the 
Interior are responsible for their own separate programs within 
the Basin. For example, the Southeastern Power Administra
tion is charged with responsibility of marketing surplus power: 
from Army reservoir projects on the River.270 Likewise, the 
FiSh and Wildlife Service and Bureau of Mines are concerned 
with their respective responsibilities.m The Geological Sur
vey also has its program.212 And the National Park Service 
participates in planning for recreational facilities at Army 
reservoir areas.213 In addition, the 1936 Park, Parkway, and 
Recreational Area Study Act established a basis for coopera
tive recreational planning between the Park Service and the 
individual states.274 

Although interdepartmental consultation is not required by 
statute for this region, arrangement e~sts for interdepart-' 
mental exchange of information through the Federal Inter
Agency River Basin Committee. 275 

ARKANSAS-WHITE AND RED RIVER BAsiNs.-He.re, the most 
significant recent incident concerning comprehensive develop
ment is a 1950 legislative provision for a survey and prepara
tion of plans by the Army Engineers. Bills were introduced 
early in 1949 in both the House and Senate to establish a tem
porary United States Study Commission to provide for "an 
integrated and cooperative investigation, study, and survey" 
in promotion of the conservation, utilization, and development 
of the land and water resources of the Arkansas-White and Red 
River Basins for multiple purposes!78 

Such a provision was adopted by the Senate as an amend
ment to the 1950 Flood Control Bill, after having been re-

•• Department of the Interior Order No. 2558, March 21, 1950, 15 F. R. 1901 
.,. See supra, pp. 327-330 • 
.,. See supra, pp. 343-344. 
271 Unpublished letter from Cbief of Engineers to Director of the National 

Park Service dated February 23, 1945 • 
.,. Act of June 23,1936, 49 Stat.l894, 16 U.S. 0.17k-17n.· 
••• See Bupra, pp. 431-433 . 
.,. H. R. 4831 and S. 1576, bOth Slst Oong., 1st sess. (1949). 



454 

jected by the House Committee.2n This amendment would 
have created a Commission made up of one representative 
each from the Departments of Agriculture, the Army, and the 
Interior, one from the Federal Power Commission, and a resi
dent of the Basins not an offici3.1 or. employee of the United 
States. In addition, the governor of each affected state was to 
appoint a representative as a member of an advisory commit
tee to participate in the meetings of the Commission.218 The 
Commission's report was to be submitted to the President and 
transmitted to Congress. 

The Conference Committee rejected this Senate amendment, 
substituting in its place a provision authorizing the Army En
gineers to conduct a survey. It state.d that "such a study can 
be accomplished and the results coordinated with the appro
priate Federal and State agencies under existing procedures of 
the Corps of Engineers as governed by law and administra
tive procedure." 279 The conference provision became-law, un
der which the Army Engineers will make an examination for 
flood control and allied purposes with a view to developing for 
this region: 280 

comprehensive, integrated plans of improvement for 
navigation, flood control, domestic and municipal wa
ter supplies, reclamation and irrigation, development 
and utilization of hydroelectric power, conservation of 
soil, forest and fish and wildlife resources, and other 
beneficial development and utilization of water resources 
including such consideration of recreation uses, salinity 
and sediment control, and pollution abatement as may 
be provided for under Federal policies and procedures, 
all to be coordinated with the Department of the In
terior, the Department of Agriculture, the Federal 

111 H. R. 5472, Slst Cong., 1st sess. (1949): H. Rep. No. 969, Slst Cong., 1st 
sess., p. 98 (1949); Sen. Rep. No. 1143, .slst Cong., 1st seas., p. 74 (1949); 
H. Rep. No. 1968, 81st Cong., 2d sess., p. 27 ( 1950) • 

.,. The original bills provided tbat tbese state representatives be members 
of tbe Commission. See Bfl.pra, n. 276, p. 453. 

"'H. Rep. No. 1968, Slst Cong., 2d sess., p. 27 ( 1950). 
· • Act of May 17, 1950, § 205, 64 Stat. 163, __:, 
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Power Commission, other appropriate Federal agen
cies and with the States, as required by existing 
law * * · *. · · · 

The provision also contains language designed to prevent al
teration, hindrance or delay of projects theretofore authorized, 
or therafter authorized, if in compliance with section one of 
the Flood Control Act of 1944. 

In signing the bill; the President expressed dissatisfaction 
with it.281 He pointed out that since important phases of the 
development work would be carried out by the Department of 
Agriculture, the Department of the Interior and other federal 
agencies, these agencies should participate in the making of the 
plans in the first place, as should the states which also have im
portant responsibilities. in resource-development work. Refer
ring to the provision for coordination of the Department of the 
Army's plans with other federal agencies and the states, "as 
required by existing law," the President said: 281 

All that is required by existing law, however, is that cer
tain Federal agencies and the States concerned be given 
an opportunity to comment on the plans prepared by the 
Department of the Army, before they are submitted to 
the President and the Congress. This is plainly no sub
stitute for participation in the original preparation of 
the plans. 

* * * * * 
In the absence of such legislation, [as proposed in the 

Senate version of the bill] I shall attempt to assure con
certed action and effective planning, so far as that may 

· be accomplished under existing laws. I am therefore 
issuing instructions to the appropriate Federal agencies 
·to work together· in preparing comprehensive plans for 
these basins, insofar as their existing authority permits, 
and to invite participation by the States concerned. 
This should remedy, to some extent, the inadequacy of 

'"'H. Doc. No. 597, Slst Cong., 2d sess., p. 2 (1950) • 
... Ibid. . 
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the present act. But more than this is needed. I recom
mend that the Congress reconsider the matter, and au
thorize the type of investigation and planning that would 
be accomplished under the provisions originally adopted 
by the Senate. (Bracketed material supplied.) 

Later, in separate letters to the Departments of Agricul
ture, the Army, Commerce, and the Interior, to Federal Power 
Commission, and to Federal Security Agency, the President 
directed these agencies to organize an interagency committee, 
to formulate procedure, and to map out a. joint plan of inves
tigation, indicating specifically the responsibilities of each and 
the prospective allocation of agency resources to the joint 
effort. He stated: 283 

It is essential that the Executive agencies organize 
their efforts to realize, as far as possible under existing 
law, the potentialities of the broad-scale, integrated 
national resources study for the Arkansas-White and 
Red River Basins authorized in H. R. 5472. 

In this connection it is important that the efforts of 
the various agencies be integrated from the very be
ginning of the investigation. 

* * * The final product of such a joint inter
agency investigation should be a single comprehensive 
report embracing the coordinated views of all agencies 
concerned. 

This interagency field committee was established by the Fed
eral Inter-Agency River Basin Committee on June 12, 1950, 
with the Department of the Army designated as the Chair
man Agency.2M 

CENTRAL VALLEY, CALIFORNIA.-Federal participation in 
water-resource development in the Central Valley is largely 
the responsibility of the Bureau of Reclamation and the Army 
Engineers, both having prepared basin-wide plans for develop-

• Letters of the President, dated May 19, 1950. 
• Minutes, FIARBO, June 12, 1000, Exhibit A. 
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ment.281 In addition, the State of California has a plan for. 
· development.288 

It will be remembered that the act creating the California 
Debris Commission directed the preparation of plans for nav
igation and :609<1 control on the Sacramento and San Joaquin 
Rivers. 281 In commenting on the resulting report, the Board 
of Engineers for Rivers and Harbors stated: 288 

While Congress has hitherto included :Hood relief 
among the objects to be accomplished by the work of the 
debris commission, it appears to have considered this 
only as incidental to the control of mining debris in 
the interests of navigation. Should Congress now de
cide to cooperate with the State of California in a com
prehensive project of this magnitude for the purpose of 
:Hood control, it is believed that the plan propo~, with 
such division of cost as Congress may determine, should 
be adopted, since, in the opinion of the board it is well 
designed to secure the desired result. The board re
ports, however,. that the execution of this project is not 
necessary in the interests of navigation. 

Transmitting this report in 1911, the Acting Chief of Engi
neers said: 289 

This report presents a project for control of :Hoods, the 
third duty assigned the commission. Recognizing that 
the interests of navigation, debris control, and :Hood con
trol are inseparably connected, the commission has con
sidered these problems ·as one general subject, thus 

-Sen. Doc. No. 113,81st Cong., 1st sess. (1949); H. Doc. No. 867, 81st 
Cong., 1st sess. (1949). For a discussion of the controversy over these 
two plans, see REPORT 01!' THE CoMMISSION ON 0BGANIZA'l'ION 01' THE EXEotr'l'IVE 
BBANOH 01' THE GoVERNMENT, App. L, pp. 149-182 (1949). For an ex· 
tenslve treatment of the legal issues involved in the development of the 
Central Valley, see 38 C.ALIJ'. L. REv. No. 4 (October 1950). 

•• See Sen. Doc. No. 113, pp. 289-431. 
., See mpra, pp. 119-120, 353, 389. . 
• H. Doc. No. 81, 62d Cong., 1st sess., p. 3 (1911). 
•1a. p.2. 



utilizing for the common good to the fullest extent prac
ticable the works for any one of the three projects. 

Congress did not approve this plan until it enacted the 1917 
flood control statute.2110 

In the 1936 and 1938 Flood Control Acts, Congress directed 
the Army Engineers to make preliminary examinations and 
surveys of a large number of rivers including the Sacramento, 
certain of its tributaries, and the San Joaquin.2111 Pursuant 
to this authority, a number of interim reports were prepared 
for specific projects, some of which were authorized in the 1941 
and 1944 Flood Control Acts.292 

Meanwhile, the Bureau of Reclamation was also prosecut
ing-a basin-wide development program. The California Legis
lature in 1929 had authorized a state survey to evolve "a co
ordinated plan for the conservation, development and utiliza
tion of the water resources of California." 293 Such a plan was 
submitted to the State Legislature in 1931, but was not ap
proved until 1941.2H In 1933, the initial units of this plan, 
known as the Central Valley project, were approved by the 
State Legislature and by a special referendum.296 This same 
Legislature memorialized the Federal Government to include 
the Central Valley project as a part of the emergency unem
ployment relief program.296 Initial portions of the Central 
Valley project were authorized by Congress in 1935 as a river 
and harbor improvement.297 That same year, portions of the 

.. Act of March 1,1917, 52,39 Stat. 948,949. 
011 Act of June 22, 1936, § 6, 49 Stat. 1570, 1592, 1595; Act of June 28, 1938, 

§ 6, 52 Stat. 1215, 1228, 1225. 
• Act of August 1S, 1941, § 3, 55 Stat. 638, 639, 647; Act of December 22, 

1944, 510, 58 Stat. 887, 891, 901. 
• CALIFoRNIA STATUTES OP 1929, ch. 832. 
.. State of California Department of Public Works, Bulletin No. 25, 

"Report to Legislature of 1931 on State Water Plan" (1930); CALIFORNIA 

STATUTES 01' 1941, ch. 1185, DEEluNGS CALli'. CoDES, WATER, u 10000-10002. 
• CA.LiroBNZA STATUTES OF 1933, ch. 1042, DEEBINGB CALIF. CODES, WATER, 

§§ 11100-11855; Special Election, December 19,1933. 
• CALIPOBNU. STATUTES oF 1933, Sen. J; Res. 29, ch. 109, p. 3166. 
• Act of August 30, 1935, § 1, 49 Stat. 1028, 1038. 
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project were authorized under Reclamation Law.298 The entire 
project was reauthorized by Congress, for construction by the 
Secretary of the Interior as a multiple-purpose project, in 1937 
and again in 1940.299 The latter reauthorization declares 'the 
project: 

to be for the purposes of improving navigation, regu
lating the flow of the San Joaquin River and the Sacra
mento River, controlling floods, providing for storage 
and for the delivery of the stored waters thereof,· for 
construction under the" provisions of the Federal recla
mation laws of such distribution systems as the Secre
tary of the Interior deems necessary in connection with 
lands for which said stored waters are to be delivered, 
for the reclamation of arid and semiarid lands and lands 
of Indian reservations,· and other beneficial uses, and 
for the generation and sale of electric energy as a means 
of financially aiding and assisting such undertakings, 
and in order to permit the full utilization of the works 
constructed to accomplish the aforesaid purposes. 

In 1949, the Central Valley project was again reauthorized, 
this time to include the American River development.300 The 
Army Engineers are to construct the Folsom Dam and Reser
voir. Upon its completion to the extent where water from 
the reservoir is ready to be turned either into the power plant 
or the conduits, the project is to be turned over to the Bureau 
of Reclamation for "operation and maintenance under the 
supervision of the Secretary of the Interior together with other 
features of the American River development herein authorized 
for construction by the Bureau of Reclamation, all in accord
ance with the Federal reclamation laws." 301 

•see UNITED STATES DEPARTMENT OF THE INTERIOR, BUBEAU OF RECLA.M.A· 

TION PROJECT J'EASIBILITIEB AND AUTHORIZATIONS, pp. 117-122 (1949). See 
also Act of June 22, 1936, 49 Stat. 1597, 1622. 

• Act of August 26, 1937, § 2, 50 Stat. 844, 850; Act of October 17; 1940, 
54 Stat. 1198, 1199-1200. 

• Act of October 14,1949, §1, 63 Stat. 852. For a further reauthorization 
see Act of September 26, 1950, 64 Stat. 1036. 

• 12, 63 Stat. 852. The Army's flood-eontrol jurisdiction is preserved in 
accordance with I 7 of the Act of December 22, 1944, 58 Stat. 887, 890. 
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The Secretary of the Interior is directed: 101 

to cause the operation of said works to be coordinated 
and integrated with the operation of existing and future 
features of the Central Valley project in such manner as 
will effectuate the fullest and most economic utilization 
of the land and water resources of the Central Valley 
project of California for the widest possible public 
benefit. 

CoLORADO RivER BASIN.-Early relevant events concerning 
the Colorado Basin trace progress toward adoption of the _ 
Boulder Canyon Project Act in 1928. 

In 1904, Congress directed the Secretary of the Interior to 
investigate and report on the use of the waters of the lower 
Colorado River for the irrigation of arid lands in Arizona and 
California. 101 By the 1920 Kinkaid Act, he was directed to make 
an examination and report on the possibilities for irrigation of 
the Imperial Valley in California by diversion of water from 
the lower Colorado.- The resulting report was submitted in 
1922, and bills were vainly introduced to carry out its recom
mendations.- Two years later, the Bureau of Reclamation 
submitted to the Senate Committee on Irrigation and Recla
mation a voluminous report on development of the Colorado 
River.-

During the 1925 debate in the Senate on legislation laying 
the basis for the "308 Reports," several Senators voiced con
cern lest authorization of an additional survey further delay 
approval of the Bureau's program for development of the 
Colorado Basin.801 Consequently, a proviso was added to the 

• 54. 63 Stat. -. 
• Sen. J'. Res. 'll, April 28, 1904, 83 Stat. 59L 
-Act of May 18, 1920, 41 Stat. 600. 
• Sen. Doc. No. 142, 67th Cong., 2d sess. (1922) ; see, IDSTOBY AND FlBsT 

ANNUAL lb!:PoaT, Tm!: l'di:TBoPOLITAN WATIIB DIBTBICT or SoUTHEBN CALI

FORNIA, pp. 31-32 (1939). 
• See Sen. Rep. No. 592, Part 1, 70th Cong., 1st sess., pp. 13-14 (1928) ; and 

H. Rep. No. 918, 70th Cong.,lst sess., p.10 (1928). The Bureau of Reclama
tion was then known as the Reclamation Service. 

.. 66 CoB'G. Rl!lO. 4804--4809. 
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1925 River and Harbor Act. which had the effect of precluding 
"308'' surveys for the Colorado River.-

Meanwhile, in 1922 the seven States in the Colorado River 
Basin had signed an interstate compact which became effective 
in 1929 as to all such States except Arizona by which it was 
finally ratified in 1944..- The compact divides the Colorado 
River Basin into an "Upper Basin" and a ''Lower Basin" and 
apportions the waters between these two Basins.... Its major 
purposes are: au 

to provide for the equitable division and apportionment 
of the use of the waters of the Colorado River system; to 
establish the relative importance of different beneficial 
uses of water; to promote interstate comity; to remove 
causes of present and future controversies and to secure 
the expeditious agricultural and industrial development 
of the Colorado River Basin, the storage of its waters, . 
and the protection of life and property from flood& 

In addition to approving the Colorado River Compact, the 
1928 Boulder Canyon Project Act. authorized tbe development 
recommended six years earlier by the Bureau of Reclamation. 10 

The Act directs the Secretary of the Interior "to make investi
gation and public reports of the feasibility of projects for irri
gation, generation of electric power, and other purposes in the 
States of Arizona, Nevada, Colorado, New 1\Iexico, Utah, and 
Wyoming for the purpose of • • • formulating a com
prehensive scheme of control and the improvement and utiliza
tion of the water of the Colorado River and its tributaries." ... 
It also gave consent to the States involved to enter into com
pacts consistent with the Colorado River Compact and eon-

- Act of lla.rch 3. 1925. I 3. 43 Stat. 1188. l.19IL 
- See .. ,... D. 27, pp. 320-321.. 
-Colorado RiTer Compact, .Art&. J. Ill. 110cJona DAM Po1na AID W ABa 

0oKD&cre Amt Rp:r.ATD DATA, Department of the Interior, Bureau of Beda
matioo, pp. 5. 6 (1950). 

- Art. I, u .. p. 5. 
-For approval of the Compact, see,.,...., n. 27, pp. 320-321.. 
-Act of December 21. 19'28, t l5, 45 Stat. 1057, 1065. as • .._,...., 43 

U. S. C. 617n. For aa Interim ftl)Ort. see H. Doe. No. 419. 80th ~ 1st 
- (19i7). 
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sistent with the Act "for a comprehensive plan for the develop
ment of the Colorado River and providing for the storage, di
version, and use of the waters of said river." 814 

Subsequently, other multiple-purpose projects were author
ized on the lower Colorado River. ·Parker Dam was authorized 
in 1935, and Davis Dam in 1941.8111 

In 1940, Congress passed the Boulder Canyon Project Adjust
ment Act which provided for revision of the rate structure for 
the Boulder Canyon Project.S16 This Act also created a Colo
rado River Development Fund into which is to be paid $500,000 
per year for the 50-year amortization period of the project.S1

" 

The initial installments into this Fund were to be used for the 
formulation of a comprehensive plan for the utilization of water 
of the Colorado River system. Subsequent installments are 
to be used for the investigation and construction of projects· 
in the Colorado River Basin. 

In 1949, Congress approved the Upper Colorado Basin Com
pact.818 Its statement of purposes is much the same as that 
in the Colorado River Compact.819 However, it apportions 
among the signatory States the waters apportioned to the 
Upper Basin by the Colorado River Compact.320 In addition, 
the compact creates the Upper Colorado River Commission, 
composed of four Commissioners representing respectively the 
States of Colorado, New Mexico, Utah, and Wyoming, and 
one representing the United States.321 In its First Annual 
Report, the Commission stated that it: 1122 

looks toward the day when it ~y, by agreement with 
the Federal Government designed to assure protection 
of the broad national interests to be served thereby, ....,..----

... § 19, 45 Stat. 1065. 
111 Act of August SO, 1935, § 2, 49 Stat. 1028, 1039; B. Doc. No. 186, 77th 

Cong., 1st sees. (1941) • 
.,. Act of July 19, 1940, 54 Stat. 774, as amended, 43 U.S. C. 61S-618o • 
.,, § 2(d), 54 Stat. 774, as amended, 43 U.S. C. 618a(d) (Supp. III) • 
.,. Act of April 6, 1949, 63 Stat. BL 
111 Art. l(a), 63 Stilt. BL 
-Art. III, 63 Stat. 32. These States are Arizona, Colorado, New Mexico, 

Utah, and Wyoming. 
111 Art. VIII, 63 Stat. 35. 

·Ill FIBBT ANNUAL REPORT, UPPEB CoLoRADO RIVEB CoHUISSION, p. 1 (1950). 



463 

take over the administration, care, operation and main
tenance of works that are authorized and constructed. 

Recently, the Bureau of Reclamation has prepared plans'for 
a large-scale irrigation development known as the Central 
Arizona Project.328 This proposed development was approved 
by the Senate in 1950 as a project for irrigation, flood control, 
navigation, water storage, power generation, and other bene
ficial purposes, but no vote was taken by the House.-

CoLUMBIA RIVER BASIN.-The first two .large multiple-pur
pose projects on the Columbia River-Bonneville and Grand 
Coulee Dams-were undertaken in 1935.326 The impending 
completion of Bonneville Dam two years later led to enactment 
of legislation to provide for its maintenance and operation 
and for the disposition of its power.828 This legislation followed 
substantially the recommendations of the President's Power 
Policy Committee.82

' As recommended by that Committee, 
the form of administration established is to be provisional 
"pending establishment of a permanent administration for 
Bonneville and other projects in the Columbia River Basin.828 

• H. Doc. No. 136, Slst Cong., 1st sess. (1949) • 
.. S. 75, Slst Cong., 1st sess. (1949); 96 CoNG. REc. 2060 (1950). 
In commenting on this proposal. the Department of Agriculture pointed to 

"the need for a truly comprehensive plan in the Colorado Basin, prepared 
jointly by all agencies able to make worth-while contributions thereto." 
H. Doc. No. 136, Slst Cong., 1st sess., p. 104 (1949). It said the project 
"must be supported by projects and activities not contemplated in the 
report; in particular, by upper basin reservoirs and a program of land 
treatment," and that the reservoirs contemplated would soon be rendered 
useless by sediment if nothing were done to reduce erosion. Ibid.. The 
Army Engineers pointed out that they were studying a group of related 
units included in the project though not involving use of Colorado River 
water or power. U •. p. 102. 

• See IVf)NJ, p. 413. 
• Act of August 20, 1937, 50 Stat. 731, 16 U. S. C. 832 et seq. 
ar Sen. Dec. No. 21, 75th Cong.,lst sess. (1937). 
•u. p. 2; Act of August 20, 1937, I 2(a), 50 Stat. 731, 732, 16 U. S.C. 

832a. The President's Power Policy Committee said that although Bonne
ville and Grand Coulee "should be considered together, the Committee bas 
been compelled, because of the Immediate need for legislative action in con· 
nection with Bonneville to report on the latter first. However, in recom
mending an administrative program for Bonneville the Committee bas not 
lost sight of the fact that there must ultimately be a tie-in of other Federal 
projects ln the Oolumbia River Basin and that recommendations made at 

811811--61----81 
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In addition, the Act provided that the Bonneville Power Ad
ministrator shall act in consultation with an advisory board of 
representatives from the. other principal federal agencies con
cerned with water-resource development.• 

Repeated efforts to obtain passage of a permanent over-all 
administration for the Columbia Basin have been unsuccess
ful.880 Meanwhile, both the Army Engineers and the Bureau 
of Reclamation have prepared reports on long-range programs 
for development of the Columbia Basin.881 The President in
structed both agencies to review their programs to obtain co
ordination with each other and "with other affected agencies 
of the Department of the Interior, the Department of Agricul
ture, and the Federal Power Commission, to the end that the 
best over-all plans would be available" for presentation to 
Congress. 832 

Such a coordinated plan was submitted to the President on 
Aprilll, 1949. In the letter of transmittal, the two Secretaries 
said: 888 

this time should be of a nature not incompatible with any national power 
policy which may ultimately be established. 

"For that reason the Committee suggests that a special provisional form 
of administration be set up for the Bonneville project pending the establish
ment of a permanent administration for Bonneville, Grand Coulee, and 
other projects in the Columbia River Basin." Sen. Doc. No. 21, p. 2. 

A similar interim policy was adopted in the case Df the Fort Peck Project, 
with the Bureau of Reclamation designated as power-marketing agent. 
Act of May 18, 1938, § 2(a), 52 Stat. 403, 404, 16 U. S.C. 833a. 

• Departments of Agriculture, the Army, and the Interior, and the Fed
eral Power Commission. § 2a, 50 Stat. 732, 16 U. S. C. 832a . 

.., SeeS. 4390, 76th Cong. (1940); H. R. 977;H. R. 1434, H. R. 5129, H. R. 
5583, H. R. 6076, H. R. 6889, S. 1852, S. 2430, ali 77th Cong. (1941-1942); 
H. R. 5083, S. 460, S. 1716, all 79th Cong. (1945-1946); S. 1647, 80th Cong. 
{1947) ; H. R. 427, H. R. 3636, H. R. 4286, H. R. 4287, S. 1631, S. 1632, S. 1645, 
all 81st Cong. (1949). Extensive hearings were held by the Public Works 
Committees of both the House and Senate of the 81st Congress, 1st sess., on 
H. R. 4286 and S. 1645 which were endorsed by the President, but no other 
action has been taken. 

011 H. Doc. No. 473, Slst Cong., 2d sess. (1950) (Interior) ; H. Doc. No. 531, 
Slst Cong., 2d sess. (1950) (Army). An earlier Army Engineer "308 Report" 
had been submitted in 1933. H. Doc. No. 103, 73d Cong., 1st sess., vols. I, II 
(1933). 
~Letters from the President to Secretary of the Army and Secretary of 

the Interior, dated September 16, 1948. 
•a Doc. No. 473, 81st Cong., 2d sess., p. 23 Italic (1950). 
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the two plans have been fully coordinated, not only with 
regard to the physical features to be included in the plan 
of development but also with.regard to the policies, and 
scheduling of the work to be done. 

The coordinated plan is comprehensive in scope and 
is designed not only to meet the most pressing current 
needs but to provide as well a basis for incorporation of 
further projects into the program as they become neces
sary. It provides also for the inclusion, when prepared 
by the appropriate agencies, of plans for forest manage
ment, land treatment, protection and propagation of 
fish and wildlife, recreational development, meeting 
needs and rights of Indians, and interagency procedures 
for coordinated operation of river-control projects. 

A supplemental Bureau of Reclamation report was submitted 
to the President on July 20, 1949, together with the views of the 
affected states and the federal agencies.8

" 

The Senate Public Works Committee recommended authori
zation of parts of the Army portion of the coordinated plan as 
an amendment to the 1950 Flood Control Bill.885 That Com
mittee declined to include the Bureau of Reclamation portion 
of the plan because reclamation was not within its jurisdic
tion.- However, the Interior and Insular Affairs Committee 
was given time to prepare an amendment covering the reclama
tion features.881 

This latter Committee reported out an aniendment which· 
would have authorized the initial reclamation units of the co
ordinated plan, and would have provided for a "Basin ac
count" under which records for all power and irrigation proj-

""'H. Doc. No. 473, Slst Cong., 2d sess., pp. 12-13, 55-93 Italic (1950). The 
Secretary of the Interior made it clear that he does not consider these re
ports as a substitute for a Columbia Valley Administration. Itl. p. 13 Italic. 
The President also shares this view. H. Doc. No. 597, Slst Cong., 2d sess., 
p. 4 (1950). 

• H. R. 5472, Slst Cong., 1st sess. (1949) ; H. Doc. No. 531, Slst Cong., 
2d sess. (1950); Sen. Rep. No. 1143, Slst Cong., l11t sess., pp. 67-69 (1949); 
H. Rep. No.1968, Slst Cong., 2d sess., pp. 22-24 (1950). 

111 See 95 CoNo. REo. 14121 (1949). 
•Illitl. 
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ects would be kept on a region-wide basis. 118 Also, all power 
costs and all reimbursements to be received from power reve
nues would be kept on a consolidated basis. •• The Commit
tee asserted that there are two alternatives to such an 
account: 140 

One is to have a heterogeneous collection of power rates, 
one rate for each project, even though the power would 
be marketed through one transmission system result
ing in confusion and competition among Federal proj
ects. The second choice is to establish a uniform rate 
at the level consistent with the highest-cost power proj
ect, an undesirable and unequitable procedure. 

But the Senate tabled the Interior and Insular Affairs Com
mittee amendment, as well as subsequent amendments which 
would have provided for a "Basin account" for reclamation 
projects only.sa. The debate in the Senate suggests that, in its 
effect upon comprehensive development of water resources, the 
distribution of jurisdiction among legislative committees is 
at times like the distribution of jurisdiction among agencies of 
the executive branch.-

The President signed the Bill but urged the early authoriza
tion of the missing pieces of the coordinated plan."' 

DELAWARE RIVER BASIN.-A considerably different pattern 
of development exists in the Delaware River Basin. Here 
certain basin activities are being promoted by an interstate 
commission known as Incodel. 
. In 1923, New Jersey, New York, and Pennsylvania, each 

.. Sen. Rep. No. 1351, 81st Cong., 2d sess., pp. 7, 26-28 (1950). A sum
Dllll7 of the legislative history of the bill and of tbe coordinated plan ap
pears at pp. 2-3. 

.. Iil. p. 7. 
- Ibitl. 
-oo CoNG. Rl!lC. 5252, 5256, unbounded., Apri114, 1950. Controversy also 

arose over the "interest component" feature of the account by which in
terest on power investment may be applied to repayment of Irrigation allo
cation. See also ~~t~pra, p. 296. 

111 90 CoNo. Rl!lC: 5086-5088 and 5127-5131, unbound ed., April 11 and 12, 
1950. . 

.. Act of May 17, 1950, 64 Stat. 163; B. Doc. No. 597, Slst Cong., 2d sess., 
p. 4 (1950). 
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authorized the appointment of commissioners to negotiate an 
interstate compact relative to the conservation, use, and de
velopment of the water resources of the Delaware River.M'
They negotiated a compact which was ratified by New York in 

. 1925, but by neither New Jersey nor Pennsylvania.845 A 
revised compact suffered a similar fate in 1927!" 

In 1929, a controversy developed between New Jersey and 
New York over water diversion from the upper Delaware River 
basin. Mter two years of litigation, the United States 
Supreme Court settled this dispute, on the basis of "equitable 
apportionment." 847 Thereafter, the four Delaware River 
Basin States in 1936 formed an interstate commission, popu
larly called Incodel, for the purpose of "entering upon a program 
to study the conservation, water supply, pollution, and other 
potential uses and benefits of, and to develop integrated plans 
to conserve and safeguard," the water and other resources of 
the Delaware River Basin in specified particulars.848 

""NEW JERSEY LAws 01!' 1923, ch. 94; LAws 01!' NEW YoRK, 1923, ch. 56; 
LAws 01!' PENNSYLVANIA, 1923, No. 239. 

011 LAWs OJ' NEW YoRK, 1925, ch. 177; see also LAws OF NEW YoRK, 1925, 
n.4,p.244. 

... LAws OF NEw YoRK, 1927, ch. 682; see also LAws OF NEW YoRK,1927, n.1, 
p. 1712. These compacts each recited that the compact was to be in full 
force and effect "upon adoption by the legislative act of each and all of said 
states, the Congress of the United States having consented thereto." Art. 
XXIV of 1925 Compact and Art. XXV of 1927 Compact. .·The laws ratifying 
each were repealed by New York in 1939. LAws OJ' NEW YoBX, 1939, ch. 108. 

""See THE BooK oF THE STATES, The Council of State Governments, 
p. 214 (1941-1942) ; Ne1o Jersey v. New York, 283 U. S. 336, 343 (1931). 

111 For the acts establishing the several Commissions and Committees on 
Interstate Cooperation, see LAws 01' DELAWARE, 1939, ch. 202; NEw JERSEY 
LAws, 1936, ch. 21; LAws 01!' PENNSYLVANIA, 1937, No. 35. In New York, 
this is accomplished by annual Concurrent Resolutions. See Tm: INTERSTATE 
Coll:U:ISSION ON THE DELAWARE RIVEB BASIN, A DECADE OF PLANNED PJlOGBESS, 

193~1946, App. (1946). Each such act establishes a Commission on Inter
state Cooperation which in turn may establish committees and advisory · 
bodies to formulate proposals for intergovernmental cooperation. Each 
Commission consists of representatives of the legislative and executive 
branches of the States. The members serve without compensation, may 
employ a staff and incur expenses, and make contributions to the Council of 
State Governments. The Interstate Commission on the Delaware River 
Basin, lncodel, is a "joint advisory board" maintained by these Commis-
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Incodel has dealt mostly with the acute problems of pollu
tion abatement and water supply, but has also expressed con
cern over problems of flood control, navigation, salinity, soil 
conservation, forestation, water conservation, and recreation.
lt has drafted uniform acts covering pollution and water supply 
which formed the basis for legislation by each of the States • 
concerned. 

The water-pollution legislation of Delaware, New Jersey, 
and Pennsylvania is in the form of an interstate agreement.1150 

This legislation recites the desirability of interstate action on 
Delaware River problems and declares that Incodel was formed 
for that purpose. It then sets out a "reciprocal agreement" 
which has received "formal ratification" by the health depart-

sions as "an instrument of governmental machinery'' for the pnrpose quoted 
In the text. See statutes cited below. 

The speciJled particulars referred to in the text are thus stated in the 
Delaware legislation; "A. To serve as a fact-coordinating body and to 
develop the means and procedure by which the general plans and policies 
proposed for the development of the region may be carried out ; B. To sponsor 
the carrying out of properly developed plans which result from surveys and 
research concerning population, land and water resources and uses, and 
other related subjects ; C. To coordinate the activities of the Commission and 
Committees on Interstate Cooperation and their joint agency, the Council 
of State Governments, with the work of the appropriate state and federal 
agencies for the prevention and abatement of pollution, for flood control and 
for the proper general use and control of the waters of the Delaware River; 
D. To encourage interestate (ric) compacts and the enactment of uniform 
state laws for the abatement of water pollution, for flood control and for the 
proper general use and control, of the waters of the Delaware River; E. To 
advance, perpetuate and outline the work recommended by its conferences, 
and to develop and propose new objectives • • •.,. Slightly di1rerent 
language is contained in the New Jersey and Pennsylvania Acts, but no such 
language appears in the New York legislation. LAws or DELAWAB.J:, 1941, 
ch. 93, §2; NEW JERSEY LAws 01' 1939, ch. 146, Preamble; LAws 01' PENNSYL
VANIA, 1945, No. 123. I 2. 

Incodel consists of :five members from each State's Commission on Inter
state Cooperation, and has a small staft' and several_ technical advisory 
committees. THE IN'l'EBSTAT111 CoxHISSIOl!f ON THE DELA w ABE RzvEB BABIN, A 
DECADE 01' PLANNED PlrooBEss, 1936--1946, App. (1946); Tm: BooK 01' THB 
STATES, The Council of State Governments, p. 213 (1941-1M2). 

-THE INTEBSTATE CoKKIBBIOl!f ON THE DELAWABE RlvEB BABIN, A I>EcADK 
cw PL.urNED PBooBEss,1936-1946, pp. 5-21 (1946). 

-LAws 01' DELAWABK, 1941. ch. 93; NEW JERSEY LAws, 1939, ch. 146; 
LAws or PEl!fNBYLV.AlUA, 1945, No.l23. 
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ments of the four Delaware River Basin States. The agreement 
declares that the four States "agree and are bound/' that each 
"pledges to each of the other signatory States faithful cooper
ation in the control of future pollution and in the correction of 
existing pollution," and that each "agrees to enact adequate 
legislation, if necessary." The legislation then says that the 
"reciprocal agreement" is "hereby ratified and applied to the· 
waters and watershed of said Delaware River Basin within the 
territorial limits of this State." 

The foregoing agreement contains no reference to the Com
pact Clause of the Constitution, nor has it received specific 
consent of Congress. However, it might be argued that such 
an agreement comes within the compass of the provision in the 
1911 Weeks Law granting blanket consent of Congress for in:. 
terstate compacts "for the purpose of conserving the forests 
and the water supply of the States" entering into such a 
compact.8Sl 

These Acts also declared: 852 

That part of the area of the Delaware River Basin 
lying within this State is hereby established and de
clared to be a component part of an interstate region 
for intergovernmental cooperation by said states in the 
conservation, protection and development of the water 
resources thereof by means of integrated plans * * *. 

The New York legislation enacts the substance of the uni
form act, but does not purport to ratify any agreement. How- -
ever, it empowers its Department of Health to execute an 
agreement with the appropriate agencies of the other States 
and to apply to Congress for its consent to such agreement "in 
accordance with" the Compact Clause of the Constitution.852 

The New York Act recognizes Incodel as the "agency of this 
state" for the attairunent of intergovernmental cooperation cor
recting pollution, as does the legislation of the other States.BH 

.. Act of March 1,1911, § 1, 36 Stat. 961,16 U.S. C. 552. 
•LAws OF DELAWARE, 1941, ch. 93, § 1; NEW JERsEY LAws, 1939, ch. 146, 

§1; LAws OF PENNSYLVANIA, 1945, No. 123, § 1. 
• LAWS OF NEW You:, 1939, ch. 600, I§ 2, 11. 
... 1. 
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n also declares its portion of the Delaware River Basin to be an 
interstate region but only for intergovernmental cooperation 
"to correct and eliminate pollution, as herein provided, of the 
water resources thereof." -

Diversions of water from the Delaware River system are 
regulated by an interstate water-supply ad enacted in similar 
form by New Jersey, New York, and Pennsylvania.- These 
Acts provide that, whenever the State agency gives its final 
approval to any diversion project, "application shall forthwith 
be made to the Supreme Court of the United States for approval 
of such project."- In New Jersey and Pennsylvania, the de
cision and approval of the State agency shall be of no force or 
effect ,.unless and until the project has been approved by the 
Supreme Court of the United States in those eases in which the 
said Court retains or assumes jurisdiction in the matter." The 
corresponding New York provision omits the words w-hich fol
low CCUnited Stata." 

In 1949, tllese three States adopted reciprocal legislation 
calling upon Incodel to undertake investigatiODB to detennine 
•'the feasibility and advisability of the future construction of 
an integrated water project" within the Delaware River Basin 
above Trenton, New J~y.- This project is designed to meet, 

-IL 
-NEW J"DSEr L&.11'9o l.9U. ch. 121; I..A.wa 01' NEW Y~ J.9.J3. ch. 'it»; 

Lura 01' PEtoiSYLT.UU, 1943. No. 193.. '1'bese AetB eadl pnmde that tbe7 
will DOt take effect until the State ~ of State eertifies that tbe 
other two State& hue eoadlld svbst:lntiaUy similu' Jegislatioa. 

-NEW J"J~Ja~Er L&.11'9o 19H., ch. 121. 112; Lura or NEW YOKK, J.9C. ch. 
iOO. 11; I..A 'W'B OF l'ENlfSYLv..&MA. l.943. No. 193. 112. 

-NEW .lD:SEY L&.WS. 1949. dL 105; La:wa OP NEW YOKE, 1949. ch. 610; 
L.a:wa OP Pl!:lnrBYLT.&JriA, 1.9!9., No. 475. 

In this eoDDet'tioD, two reeent holdi.Dp of the Fedenl Power ())mm.isBiGa 

sbould be noted. Tbe plans ot the (ity of New YOI'k induded divenioll of 
water from the Nefti'Sink Riwr. a t:ribut:.lu;r of the Delaware, aa oae of 
the 80IIl'ft!:8 from which ita monieipal water: supply could be drawD.. '.lbe 
City entered into aa agreement with the Central Budsoa Gaa II: Eledrie 
Corporatioll for CODStrud:ioll of a bydroeledrie plant in the IDUIIic:ipal 
aquedod; used for this diftnioa. 1lle Federal Power Commjll!j()ll found 
that a liceaae wa.a DOt required ~ the Feden.l Power Aet for this plant 
because the diTei'Sioll lwl beell pennitted b)' the Uo.il:ed States Suptaoe 
Omit iB ita decree of Kay 25. 1931 iB the ease ot Ne111 J-• T.l7ec Tori; 
%83 U.S. 336. a., See Cfllllrwl H,.._ 0... El«trit: CoTP,. F. P. C. DocDt 
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among other purposes, the combined prospective water-supply 
requirements of political subdivisions a.nd metropolitan areas 
in the signatory States both within and outside of such Basin.. 
Each Act also declares that lncodel "is hereby designated as 
the agency a.nd instrumentality'' of the enacting State for this 
purpose.-

MI.SSISSIPPI RIVER.-River-development and control activi
ties of the Federal Government on the :Mississippi River are 
chiefly the responsibility of the Army Engineers. Within its 
prescribed area., the lfissifBippi River Commission, created in 
1879, performs these functions.- The Department of Agri
culture also has its usual watershed responsibilities relating to 
flood control811 -

The Mississippi River was the subject of special flood-eontrol 
legislation in 1917, 1923, 1928, a.nd 1936 prior to the assumption 
of greater federal responsibility for flood control nationally 
in 1936.- In addition, the general navigation a.nd flood-eon_.;. 

trol legislation di.~ussed previously gov&ns federal develop
ment in this Basin.-

lfissoum RivER BASIN.-The present stage of efiorta toward 
comprehensive development of the Mia;ouri Basin may be 
portrayed in large part by tracing the history of the Army 
Engineer-Bureau of Recla.ma.tion plan, commonly called the 

DI-181, Febl"1Ull'7 19. 1948. The Commission made it dear that this de
termination did not relate to divemons not mvered by the Coort"a deeree. A 
substantially similar determination was re.ehed by the Oommission in COD

nection with the bydroeleetrie plant proposed by the Bodr11Dd Light A; 

Power Company for mostructioll on and adjacent to the New York Ciq 
aqueduct at the East Branch Tunnel which CODDeCta two m11Dicipal water
supply resenoinl knoWD as the Pepaeton :Reservoir. on the East Branch 
ol the Delaware and Rondout ~oir. on Rondout Creek. Rocl:lGit4 LigU 
fl POtDer c-,. ... 1'. P. C. DOcket &-6220. November 29. 1.94:i. 

-11 of each Act cited in preceding note above. · 
-See ,.pro. p. 98. 
- See npro. pp. 374-377. 
-Act of March 1.1917.39 Stat.IHS; Ad: of March 4,1923.42 Stat.l.505; 

Act of Hay 15.1928, 40 Stat. 534; Act of J"une 15.1006, 49 Stat. 1008; Act 
ollune %?. 1936. 49 Stat. 1570. See also ,.,.._ pp. 409-41.0. 

- See ........ pp. 81-1.21, 134--148. 4l.5-41&. 
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"Pick-Sloan" plan, together with attempts to create a Missouri 
Valley Authority.-

Pursuant to a 1943 resolution of the House Committee on 
Flood Control, the Board of Engineers for Rivers and Harbors 
reviewed certain "308 Reports" to determine if any modifica
tion should be made with respect to :Missouri River main-stem 
flood control.- The report of this review was submitted in 
1944.• Mter its preparation but prior to its submission, it 
was circulated for comment to the Bureau of Reclamation, the 
Federal Power Commission, the Department of Agriculture, 
and the Bureau of the Budget.357 

About the same time, the Bureau of Reclamation submitted 
its general plan for development of the Missouri River Basin, 
saying:-

This report deals with a plan for the conservation and 
control of the water resources of the entire 1\fissouri 
River Basin, which includes the northern Great Plains, 
and the use of such resources in watershed develop
ment. Every water resource and all feasible beneficial 
uses of water, such as aids to navigation, flood control, 
the irrigation of land, the producing of power, the resto
ration of surface and ground-water levels and of domes
tic and municipal water supplies, the abatement of 
stream pollution, silt control, fish and wildlife preserva
tion, and recreation, were taken into account in an effort 
to formulate a basin-wide plan most likely to yield the 
greatest good to the greatest number of people. • • • 
Agriculture is and always will be the primary basis of 

-A Missouri River Commission was created in 1884 to carry out "plans 
for the improvement of the navigation of said river, • • • " to make 
surveys and devise plans "to maintain a channel and depth of water • • • 
softicient for • • • commerce." Act of July 5, 1884. I I. 23 Stat. 133, 
144-145. For a Jrlstory of the relatively short life of this Commission, see 
INDEX TO THB BEroBT8 CD' THII: 0Bn:r CD' ENGINEEBS, U. S. AlulY, 1866--1912, 
Tol. 1. p. 1040.. 

• B. Doe. No. 475, 78th Cong .. 2d sess., p. 14 (1944) ; H. Doe. No. 238, 
73d Cong .. 2d sess.. (1934); H. Doe. No. 821, 76th Cong., 3d sess. (1940). 
•a Doe. No. 475, 78th Cong., 2d sess. (1.944). 
•Jd. pp. 1. VII. 
• Sen. Doe. No.191. 78th Cong .. 2d sess., p. 17 (1944). 



the economy of the Missouri River Basin. • • • 
This fact has been recognized in designing a plan for 
water-resource development for the basin. · 

The plan· here tendered incorporates the Corps of 
Engineers' proposed plans for flood control and aids to · 
navigation in the river below Sioux City, with some 
modifications of Army plans for developments on the 
upper river • • •. 

A general statement with respect to the Missouri 
River Basin and its economic problems, and a compre.,.. 
hensive plan for developing and utilizing its water 
resources is contained in this report. 

Because of differences between the two reports, a committee 
composed of two representatives each from the Army Engineers 
and the Bureau of Reclamation was appointed to review and 
reconcile the engineering features of the two plans.368 It pre
pared a joint engineering report pointing out that by making 
appropriate modifications it was possible to eliminate the dif
ferences, and it enunciated the following basic principles: 310 

(a) The Corps of Engineers should have the responsi
bility for determining main stem reservoir capacities 
and capacities of tributary reservoirs for flood control 
and navigation. 

(b) The Bureau of Reclamation should have there
sponsibility for determining the reservoir capacities on 
the main stem and tributaries of the Missouri River for 
irrigation, the probable extent of future irrigation, and 
the amount of stream depletion due to irrigation devel
opment. 

(c) Both agencies recognize the importance of the full
est development of the potential hydroelectric power 
in the basin consistent with the other beneficial uses of 
water. 

As thus modified, the plans of the two agencies were approved 
and the initial stages authorized in the Flood Control Act of 

• Sen. Doc. No. 247, 78th Cong., 2d sess., p. 1 (1944). 
•Ibid. 



474 

1944.811 The approved plan became known as the "Pick
Sloan" plan. 172 Additional stages of the Army plan were au
thorized in 1950.&78 

In addition, the Department of Agriculture has recently pre
pared and submitted to Congress a long-range program for land 
rehabilitation and use in the Missouri Basin covering conser
vation and improvement measures on grassland and cropland, 
forests and forest ranges, stabilizing measures for small water 
courses, irrigation, and drainage.876 This program the Depart
ment designed as "an integral part of the coordinated Missouri 
Basin development." 8711 

During congressional consideration of plans for the Missouri 
Basin, proposals for a Missouri Valley Authority were also 
discussed. In transmitting the report of reconciliation to Con
gress, the President said that the revised reports of the A.rri:J..y 
Engineers and the Bureau of Reclamation should be authorized 
"as a basic engineering plan to be developed and administered 
by a Missouri Valley Authority, such as I have already recom
mended in my message of September 21." 876 The MV A pro
posals failed to receive committee approval, and an amend-· 

. ment from the floor to create an MV A was withdrawn after as
surances were given that hearings would be held early in the 
next Congress.m 

111 Act of December 22, 1944, § 9, 58 Stat. 887, 891. Appropriations for car
rying out the Department of the Interior's portion of this development are 
.made to the Bureau of Reclamation under an express provision by which 
they may be expended "either independently or through or ln cooperation 
with existing Federal and State agencies."· See, e. g., Act of July 3, 1~5. 
§ 1, 59 Stat. 318, 343. 

111 So named for Maj. Gen. Lewis A. Pick, then Colonel and Division En
gineer, Corps of Engineers, and W. G. Sloan, then Assistant Regional Direc
tor, Bureau of Reclamation. 
- na Act of May 17, 1950, § 204, 64 Stat. 163, -. 

""H. Doc. No. 373, 81st Cong., 1st sess., pp. 19-20 (1949). 
111 Id. p. 29 . 
.,. President's Message to President of the Senate, November 27, 1944, 

90 CoNG. REo. 8479 (1944). 
""'90 Cowa. REc. 8626--8628 (1944). In addition, Senator Hill, acting ma

jority leader (see ill. p. 8629), said, "I understand the declaration of policy 
which was in the bill, which the author of the Missouri Valley Authority 
bill thought might be prejudicial to the M. V •. A. bill, bas now been stricken 
from the bill, and the provision ln the bill creating the Missouri .River 
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Accordingly, an MV A bill was reintroduced the following 
year, and since it embraced matters within the jurisdiction of 
several separate Congressional Committees, the Senate ordered 
its Committees on Irrigation and Reclamation, on Agriculture _ 
and Forestry, and on Commerce, each to report on those fea
tures of the bill falling within its jurisdiction.178 The first two 
of these Committees recommended against adoption of the 
proposal, contending that approval of the "Pick-Sloan" plan 
had made it unnecessary, and that existing agencies were doing 
a satisfactory job.1711

• The Committee on Agriculture and For
estry merely recommended postponing further hearings indefi
nitely.380 Subsequent MV A proposals have been introduced 
but no further action has been taken.881 

Commission has also been stricken out. So that as the bill now stands, as 
I understand, there is nothing in it which would be prejudicial, or inimical, 
let me say, to the creation of a Missouri Valley Authority. As I under
stand, by the passage of the bill we would take the first step which the 
President recommended. The second step would be the creation of the 
Missouri Valley Authority. As I stated previously, I favor a Missouri Valley 
Authority." lei. p. 8627. 

The stricken language referred to by Senator Hill read, "It is the purpose 
of this act to establish a definite policy of making use of existing Federal 
agencies for the construction, operation, and maintenance of all public im
provements in connection with navigation, flood control, and allied activi
ties; to insure coordinated operation of all Federal projects therein for the 
improvement of navigation and alleviation of flood conditions; to provide 
for realization of other benefits to be derived ~rom such projects; to facili
tate preparations and planning for post-war construction by the Federal 
Government in the interest of employment; and to secure efficient exeentive 
management under the direction and supervision of the permanent execu
tive agencies already established by Act of Congresa." lei. p. 8243 • 

.,. S. 555 and Sen. Res. 97, both 79th Cong.,lst sess. (1945) • 

.. Sen. Rep. No. 246, 79th Cong.,lst sess., p. 1 (1945): Sen. Rep. No. 639, 
Part 1, 79th Cong., 1st sess., p. 1 (1945). The Commerce Committee also 
said: "Flood control is not a Missouri regional problem, any more than it is 
a local problem. Flood control is a Mississippi Basin-wide problem in which 
the lrlissouri River is only one of the tributaries.. The flood-control prob
lem of the Mississippi Basin can be solved only by Federal control by one 
agency, with authority over the entire Mississippi Basin. The agency best 
qualified for this task by experience and training is the United States Anny 
Engineers." Sen. Rep. No. 246, p. 2. 

• Sen. Rep. No. 889, 79th Cong., 2d sess. (1946). 
- S. 1156, 80th Cong., 1st sess. (1.947) : S. 1160 and H. R. 3522. 81st Cong., 

1st sess. (1949). See also H. R. 894. 81st Cong., 1st sess. (1949) (Rankin 
Bill for Conservation Authorities). 



NEw ENGLA~NEw YoRX.-Here, the current situation is 
similar to that in the Arkansas-White and Red River Basins. 
Proposals had been advanced for a New England-New York 
Resources Survey Commission.- In recommending such a 
Commission, the President said: 885 

New York and the New England States have real 
and serious problems of soil and forest conservation and 
management, and of controlling and using water 
to prevent floods, to provide domestic and industrial 
water supplies, and to furnish low-cost hydroelectric 
power. • • • 

We have gradually come to understand that, if best 
results are to be achieved, these problems should be con
sidered together, and met by comprehensive planning 
and action which recognizes the close inter-relationship 
of land and water and their manifold uses. 

But the Flood Control Act of 1950 authorized the Army Engi
neers to conduct an examination of the "Merrimack and Con
necticut Rivers and their tributaries, and such other streams 
in the States of Maine, New Hampshire, Vermont, Massachu
setts, Connecticut, and Rhode Island, where power develop
ment appears feasible and practicable, to determine the hydro
electric potentialities, in combination with other water and 
resource development." 3M 

Referring to requests that the survey be coordinated with 
the Federal Power Commission, the Senate Committee on 
Public Works said: 885 

The committee considers that under existing laws and 
administrative procedures, the Federal Power Commis
sion has full authority to make surveys of this type and 
.to coordinate such surveys with those of the Corps of 
Engineers and other agencies. It is understood that this 

• S. 2847 (H. B. 7062) superseding S. 1899; later superseded by S. 3707 
(H. B. 8747) all81st Con!!l:. 

• President's letter to President of the Senate. dated February 9, 1950, 
96 CoNG. Rr.c. 1697-1698 (1950) • 

.. Act of May 17, 1950, I 205, 64 Stat. 163, -. 
• Sen. Rep. No.1143, Slst Cong.,lst sess., p. 71 (1949). 
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survey will be· fully coordinated between the Corps of 
Engineers, the Federal Power Commission, and State 
and local agencies. i 

In approving the bill, the President noted several objections 
to this provision.886 Among other things, he objected to the 
authorization to a single agency, the Army Engineers; the em
phasis on power, rather than a comprehensive resource survey 
on a multiple-purpose basis; and the geographic limitation to 
New England, whereas New England and New York need to 
be considered as a unit, even from the single viewpoint of power 
development. He reiterated his recommendation that Congress 
create a New England-New York Survey Commission, 
saying: 887 

In the meantime, although I consider it an inade
quate remedy, I shall issue instructions to the appropri
ate Federal agencies to work together and with the 
States in preparing as much of a combined resource de
velopment plan for this area as existing law will permit. 

The President later directed the six agencies represented on 
the Federal Inter-Agency River Basin Committee to organize 
a temporary interagency committee to undertake such a survey 
and report to him by July 1, 1952.888 Among the subjects to be 
covered are electric power generation and transmission, forest 
management, fish and wildlife conservation, flood control, min
eral development, municipal and industrial water supply, navi- · 
gation, pollution control, recreation, and soil conservation. The 
committee is directed to "coordinate its plans and activities 
with those of the interested State and local agencies" and to 
consult with the Department of State on matters involving 
international waters. These matters include the St. Lawrence 
Seaway, Niagara River and Passamaquoddy, already men
tioned.889 

• H. Doc. No. 597, 81st Cong., 2d sess., p. 3 (1950) • 
.,Ibid. 

• Letters from tbe President to each of tbe six agency heads, dated October 
9, 1950; New York Times, October 12, 1950, p. 27, col. 1. Establishment of 
Interagency Committee, Minutes, FIARBC, October 27, 1950, Exhibit D. 

• See Bttpra, pp. 309-311. 
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Omo Rrvm BASIN;-Two programs of development for the 
Ohio River Basin should be noted. These are the flood-control 
programs of the Army Engineel'8 and the recent pollution-con
trol program of the Ohio River Valley Sanitation Commission. 

In 1936, Congress approved the Army Engineer "308 Report" 
for the Ohio River.- Two years later, it approved a "general 
comprehensive plan for flood control and other purposes in the 
Ohio River Basin." 181 

In 1936, Congress granted its consent to the States in the 
Ohio River Basin to enter into an interstate compact for pollu
tion controL- Congress approved the negotiated compact in 
1940.891 The compact created an Ohio River Valley Sanitation 
Commission consisting of three Commissioners representing 
e~h signatory State and three representing the United States.
The Commission was directed to "make a comprehensive report 
for the prevention and reduction of stream pollution" in the 
Sanitation District created by the compact.-

It is also empowered to recommend uniform legislation deal
ing with pollution problems of the District, to consult with 
and advise the States, and to issue ordel'8 upon "any munici
pality, corporation, person or other entity discharging sewage 
or indust:l"ial waste" into the Ohio or certain other interstare 
streams.- Such an order to be effective must receive the 

-.Act of J"une 22, 1936. I 5, 49 Stat. 1570, 1586; H. Doc. No. 306, 74th Cong., 
1st sess. (1936). In addition to the "'308 Report," a flood~ntrol suney had 
been authorized by the Act of May 15, 1928, I 10, 45 Stat. 534, 538. 

-Act of J"une 28, 1938. 1 4, 52 Stat. 1215, 1217; Com. Doc. No. 1, House 
Committee on Flood Control, 75th Cong., 1st sess. (1937). This plan was 
approved with "'such modifications thereof as in the diseretion of the Secre
tary of War and the Chief of Engineers may be advisable." It bas since 
been amended and supplemented. Act of August 11, 1939, I 4, 53 Stat. 1414; 
Act of August 18, 1941, I 3. 55 Stat. 638, 646; Act of December 22, 1944, I 10, 
58 Stat. 887; 898; Act of J"nlJ' 24, 1946, 110, 60 Stat. 641, 649; Act of J"une 30, 
1948, I 003, 62 Stat. 1171, 1177; Act of May 17, 1950, I 204, 64 Stat. 163, -. 
In addition to this, a "comprehensive" plan for the Cumberland RiTer was 
approved in the Act of J"uly 24, 1946, 11. 60 Stat. 6M, 636. See R Doc. No. 
761, 'l9th Cong., 2d sess. (1M6). 

• H. J". :Res. 377 of June S. 1936. 49 Stat. 1490. 
-Act of July 11, 1940, M Stat. 752. 
-Arts. III, IV, 54 Stat. 753. 
• Art. vm, 54 Stat. 754.. 
• Arts. vm, IX, 54 Stat. 754, 755. 
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assent of a majority of the Commissioners from each of a 
majority of the signatory States, including a majority of .the 
Commissioners of the State where the pollution originates.
There is also proviSion for securing court enforcement of these 
orders. .. 

The pending question as to the validity of West Virginia's 
participation in this compact arrangement has been discussed 
earlier.-

PoroMAc RIVER BASIN.-Here, an arrangement exists simi
lar in some respects to that in the Delaware River Basin, 
except that Congress has specifioa.lly consented to the inter
state agreement.-

This compact creates an Interstate Commission on the 
Potomac River Basin to deal with pollution control and abate
ment.tol The Commission consists of three representatives 
of each signatory State, three of the District of Columbia, 
and three appointed by the President.fAIZ · 

It acts in an advisory capacity, seeking to promote m:i.iform 
anti-pollution legislation by the signatory bodies.- The 
Commission has established four advisory committees, namely 
a technical committee, an industrial committee, a local govern
ment committee, and a land committee.- It does not have 
power to appropriate funds or to administer plans or projects. 

It should also be noted that, in addition to pollution, this 
Commission has expressed its interest in use of surface and _ 
subsurface waters, soil conservation, general econOinic develop
ment, forest practices and reforestation, O.ood control, and 
recreation.-

-Art. IX, 54 Stat. '155. 
• Art. IX, 54 Stat. 755. 
-See .. ,. .. pp. 68-70. 
-Sen.~. Res. 222 of ~uly 11.1940, 54 Stat. 748. 
• Preamble, 54 Stat. '148. 
• Art. I, 54 Stat. 749. 
• Art. ll, 54 Stat. '149. 
- BIDl!IUL 1lEPoBT 01' TBB IIn'EIIBTA'l'B Co:u:KISsiOB ON THB ParoKAC RlftZ 

BABIN, pp. 8-8 (1946-1948). 
• llf'I'ZBSTATB Co:u::u:l881ol'l' oN orJII: ParoiUO RivEB BASIN, ITS POLICY .Al'I'D 

Plloou:u:, pp. 8-8 (1946). 
111611--61----82 
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Rio GRANDE BASIN.-The situation in the Rio Grande Basin 
offers an illustration of the use of the treaty power in the 
development of a river basin.-

In 1924, Congress authorized the President to appoint com
missioners to cooperate with Mexican representatives in a 
study regarding the equitable use of the waters of the lower 
Rio Grande with a view to their proper utilization for irriga
tion and other beneficial uses.- By a 1927 amendment, this 
authorization was extended to include a study of the lower Colo
rado River, and to make the purpose of the study the securing 
of information on which to base a treaty with Mexico relative 
to the use of the waters of these Rivers.-

The study was again broadened in 1935, this time to include 
the Tijuana River, and the purposes of the proposed treaty 
were enlarged to include use of the waters of these Rivers and 
"matters closely related thereto." - This 1935 legislation also 
authorized the American Commissioner of the International 
Boundary and Water Commission, United States and Mexico, 
to conduct technical and other investigations in relation to 
defining the international boundary, to flood control, to water 
resources, to conservation and utilization of water, and to sani
tation and other related matters upon the boundary.410 More
over, the President was empowered to construct, operate, and 
maintain on the Rio Grande all works or projects recommended 
as a result of such investigations and which he deeins necessary 
and proper, or any project which may be provided for in a treaty 
with Mexico.411 

The treaty between Mexico and the United States was nego
tiated in 1944 and became effective in 1945.m It recited that 

-See npra., pp. 56-57. 
-Act of May 13, 1924, §1. 43 Stat. 118, as amended, 22 U. S. C. 277. 
-H. J. Res. 345 of March 3. 1927, 44 Stat. 1403, as amended, 22 U. S. C. 

277. 
-Act of August 19, 1935, 49 Stat. 660, as amended, 22 U. S. C. 277. 
-49 Stat. 660, as amended, 22 U. S. C. 277a. The Commission was then 

known as the International Boundary Commission, United States and 
Mexico. For its current title, see Treaty Series 994, Art. 2, 59 Stat. 1219, 
1222. 

-49 Stat. 660, as amended, 22 U.S. C. 277b. 
-Treaty Series 99!, 59 Stat. 1219 (1945). 
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previous treaties regulated the use of waters for navigation 
only and that it was desirable to fix the rights of the two Coun
tries in order to obtain "the most complete and satisfactOry 
utilization" of the waters of the Rio Grande and the Colorado 
and Tijuana Rivers.418 

_ The treaty also provides for allocation 
of waters to each country,'114 construction of main channel 
works,m investigations and preparation of plans for flood-con
trol work 416 and hydroelectric power-generation works,417 reser
voir regulation,418 and operation of the projects.uu 

TENNESSEE VALLEY.-In 1933, the Federal Government un
dertook the basin-wide development of the Tennessee River 
Valley for multiple uses, under unified legislation designed: 4211 

to improve the navigability and provide for the flood 
control of the Tennessee River; to provide for reforesta
tion and the proper use of marginal lands in the Ten
nessee Valley; to provide for the agricultural and indus
trial development of said Valley; to provide for the 
national defense. 

Federal navigation development of the Tennessee River was 
initiated as early as 1827.421 The idea of a dual-purpose proj
ect appeared in 1899 when Congress authorized nonfederai 
construction of a canal and power station!22 In 1906, a private 
power company proposed a joint investment with the Govern
ment in a navigation and power project, but this and other 
similar plans were rejected by Congress.428 Federal improve-

... Preamble, 59 Stat. 1220 • 

... Art. 4, 59 Stat. 1225; .Art. 10, 59 Stat. 1237 • 

... .Art. 5, 59 Stat. 1228; .Art. 12, 59 Stat. 1239 • 

.,. Art. 6, 59 Stat. 1230; Art. 13, 59 Stat. 1241; Art. 16, 59 Stat. 1249 • 

.. , Art. 7, 59 Stat. 1231. 
m .Art. 8, 59 Stat. 1231. 
111 Art. 5, 59 Stat. 1228; Art. 6, 59 Stat. 1230; .Art. 7, 59 Stat. 1231. 
• .Act of May 18,1933,48 Stat. 58, as amended,16 U.S. C. 831-831dd. 
111 Act of March 2, 1827, 4 Stat. 228. See also 17 AMERicAN STATE PAPERS: 

MILITARY AFFAIRs, Vol. II, pp. 69S-701 (Lowrie and Franklin ed. 1834). 
The history of federal development of this area and the origin and back
ground of TV .A legislation are set out in Sen. Doc. No. 56, 76th Cong., 1st 
sess., pp. 11-16 (1939). 

• .Act of March 3, 1899, 30 Stat. 1351. However, this project was not 
undertaken. See Sen. Doc. No. 56, p. 11. 

• See Sen. Doc. No. 56, p. 12. 
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ment of the River nevertheless continued. An Army Engineer 
report in 1916 showed that nearly $10,000,000 had been spent 
on the River, with some improvement to navigation but without 
completion of the work.-

With the problems of World War I came action significant. 
here. The National Defense Act. of 1916 authorized the Presi
dent to determine the best. means of producing nitrates, and 
to build dams and power equipment for this purpose.- Al
though not fully equipped, two nitrate plants were built at 
Muscle Shoals; and Wilson Dam, the most important. of three 
planned by the Army Engineers, was completed in 1925.a. 

Mter the war, various attempts were made to find a use for 
the Muscle Shoals plants. A bill to set up a government. cor
poration to sell fertilizer and power failed of pw;sage in the 
House . .n Senator Norris then introduced a bill to create a 
Federal Chemical O>rporation, with a ~man· board, to 
manufacture and sell fertilizer.- It. would have provided for 
dams on the Tennessee and its tributaries, for navigation, flood 
control, and power.- Power not needed in producing fertilizer 
or explosives-"surplus power''-was to be sold, with prefer
ence to municipalities.- This bill foreshadowed the Tennessee 
Valley Authority Act by more than ten years, stating the prin
ciple of surplus power later to be accepted by the Supreme 
Court in the Ashwander case.-. · 

Meanwhile, various proposals for private operation of the 
Muscle Shoals plants were rejected by O>ngress as a result of 
a Senate O>mmittee report which declared that consideration 

• H. Doe. No. 981. 64th Oong.. 1st sess. (1916) ; see also Sen. Doe. No. 
56, 76th Cong.,lst sess.. p.l2 (1939). 

• A.et of ~une 3. 1916, 1124. 39 Stat. 166, 215. 31 U. S. C. 745. 
• See Sen. Doe. No. 56, 76th Cong.. 1st sess.. p. 13 (1939). Steam-power 

plants were also coostructed at these plants. See Sen. Rep. No. 67'8, 68th 
Cong., 1st sess.. p. 6 (1924). 

- S. 3390 and H. R. 10329, 66th Oong.. 1st sess. (1919) : 60 Collfo. BBc. 
812-13 (1920 ). 

- s. 3420, 67th Cong., 2d sesa. (1922). 
• Sen. Rep. No. 831, 67th Oong.. 2d sess., pp. 32-34 (1922). 
-1Lp.30. 
• A•~-ttder T. Tettt~e.taee V~ AtdlloritJf, 297 U. S. 288 (1936); lk'e 

.. ,. .. pp. 50-02. 54-0ii.. 
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should be given to the river system as a whole in planning its 
development for navigation, flood control, and power.- On 
the other hand, a bill creating a federal corporation to produce 
and sell fertilizer and power, and authorizing a dam on Cove 
Creek, now Norris Dam, was passed by Congress in 1928 but 
was pocket-vetoed by President Coolidge.- A similar bill was 
vetoed by President Hoover on March 3, 1931.-

Meanwhile, an exhaustive study over a five-year period had 
led to authorization of a project in the 1930 River and Hacbor 
Act looking to a nine-foot channel to be obtained by building 
either 32 low dams or seven high dams. as The report recom
mended the low dams with a proviso that a high dam under a 
Federal Power Commission license could be substituted for any 
two or more low dams. aa In such case, the United States 
should contribute to the cost of the nonfederal high dam the 
amount which the replaced navigation works would have cost. 
The Act directed the Chief of Engineers to ascertain the pros
pective cooperation in. such construction of the high dams by 
"responsible interests." - He later reported that no definite 
assurance of early cooperation had been received. as 

In 1933, President Roosevelt recommended legislation to 
create a Tennessee Valley Authority as a corporation:-

-Sen. Rep. No. 8"1'8. 68th Co~ .. 1st sess., pp. 8-9 (1924) : Sen. Bep. No. 
831. PP. 32-33. See Sen. Doe. No. 66, '16th Coug.. 1st sess., pp. 13-14 (:1009). 

- Sen. ~- lle&. 46. 'lOth Cong.. 1st aess. (1928) ; B. Bep. No. 1005, '10th 
Coug..lst BeS11., pp.1-8 (1928); Sen. Doe. No. 56. p. 14. 

• SeD. ~- lle&. 49. 'llst Coug.. 3d sess.; SeD. Doe. No. 32l, 'llst Cong.. 3d 
8e9B. (1931). 

-H. Doe. No. 328, 'llst Cong.. 2d sess. (1000) : Act of ~nJy 3. 1930. I 1. 
46 StaL 918. 92'1-928. 

- H. Doe. No. 328, pp. 6-'l. 
- 11. 46 StaL 928.. 
-H. Doe. No. 131. T>..d CoDg.. 1st sess.. p. 2 (1931). J'or a discussion of 

the e1fect of the TV A Act on eongressional authorization of this project;. see 
!'~ Bl«<rit: PotDer Co. Y. !'~ Vallq AIJilaorit •• 21 F. Supp. 947. 
953 (D. C. Tenn. 1938) a1llrmed. 306 U. 8.118 (1939). 

-H. Doe. No. 15. '73d ~ 1st sess. (1933). The President also said, 
"'It is deu that the Muscle Shoals deYelopmeut Ia but a small part of the 
potential publie usefolness of the entire "l'elmessee Ri..-er. Sueh 119e, if 
envisioned ill Its entiret7. ~ mere power deYelopmeat: it enters the 
wide 4elds of flood eontrol, 8011 enl&ion. afrorestation. eUnrin•tioa from agri
raltural ase of mugiDal JancJs. and clistributioa aDd diYPnlifioltion of iD-



charged with the broadest duty of planning for the 
proper use, conservation, and development of the nat
ural resources of the Tennessee River drainage basin and 

· its adjoining territory for the general social and economic 
wellare of the Nation . 

. The Tennessee Valley Authority Act, enacted shortly there
after, provides for creation of a government corporation for the 
purpose of "maintaining and operating the properties of the 
United States at Muscle Shoals, Alabama, in the interests of 
national defense and for agricultural and industrial develop
ment, and to improve navigation in the Tennessee River and to 
control the destructive flood waters in the Tennessee River 
and Mississippi River Basins." 440 

. Among other things, the Authority is empowered to con
struct such dams and reservoirs as will maintain a nine-foot 
channel in the Tennessee River and will best serve to pro
mote navigation and control floods.441 It is also empowered to 
co:D.struct, acquire, and maintain power facilities, to promote 
soil conservation, and stimulate fertilizer use.t42 And the 

dnstry. ·In short, this power development of war days leads logically to 
national planning for a complete river watershed involving many States and 
the future lives and welfare of millions. It touches and gives life to all 
foims of. human concerns. 

"1, therefore, suggest to the Congress legislation to create a Tennessee 
Valley Authority-a corporation clothed with the power of Government but 
possessed of the 11exibility and initiative of a private enterprise. It should 
be charged with the broadest duty of planning for the proper use, conserva
tion, and development of the natural resources of the Tennessee River drain
age basin and its adjoining territory for the general social and economic 
welfare of the Nation. This Authority should also be clothed with the 
necessary power to carry these plans into effeet. Its duty should be the 
rehabilitation of the Muscle Shoals development and the coordination of it 
with the wider plan." I fl. pp. 1-2. 

-Act of May 18, 1933, § 1, 48 Stat. 58, as amended, 16 U. S. C. 831. In 
connection with the constitutional aspects of this legislation, see Swidler 
and Marquis, TV A in Oourt:. A Study of TVA'a Oonatitutional Litigation, 
32 IOWA L. REv. 296 (1947} • 

... § 4, 48 Stat. 60, as amended,16 U.S. C. 831c(j) • 
... I 5, 48 Stat. 61, as amended, 16 U. S. C. 831d; I 9a, as added by Act Of 

August 31, 1935, § 5, 49 Stat. 1075, 1076, 16 U. S. C. 831h-1; §10, 48 Stat. 
64, as amended, 16 U. S. C. 83li. 
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Authority is given broad power to enable it to carry out the 
responsibilities with which it is charged.- , 

The operation of dams and reservoirs is to be primarily for 
the purposes of promoting navigation and controlling :B.oo~ 
with operation for power generation to be consistent with these 
primruyp~~ . 

Under the terms of the Act, the President is directed to 
recommend legislation for comprehensive development of the 
Tennessee drainage basin which would foster the "orderly and 
proper physical, economic, and social development'' of the 
area... In addition, such recommended legislation must be 
for the declared special purpose of bringing about:-

(I) the maximum amount of :flood control; (2) the max
imum development of said Tennessee River for naviga
tion purposes; (3) the maximum generation of electric 
power consistent with :flood control and navigation; (4) 
the proper use of marginal lands; ( 5) the proper method 
of reforestation of all lands in said drainage basin suit
able for reforestation; and (6) the economic and social 
well-being of the people living in the said river basin. 

Strongly endorsing this unified river control, the Joint Con
gressional Committee which investigated TV A in 1939, 
said: .. 

-See principally U 4, 5. 48 Stat. 60, 61, as amended, 16 U. S. C. 831e. 
831d. 

- I 9a, as added by Act ol August 31, 1935, 1 5, 49 Stat. 1075, 1076, 16 U. S. C. 
83lb-L 
-~ 22, 48 Stat. 69, 16 U. S. C. 831u. By Ex. 0. No. 6161, J"une 8, 1003, the 

President directed TV A to make such general plans as may be "necessary 
and suitable to aid the proper use, conservation, and development of the 
natural resources of the Tennessee River drainage basin, and of such adjoin
ing territory as may be related to or materially affed:ed by the development 
consequent to this act, and to promote the general welfare of the citizens of 
said area..'" 
-I 23, 48 Stat. 69, 16 U. S. C. 831v. By the 1935 amendment. the TV A 

Board was clirected to report to Congress a recommendation for the uniJled 
development of the Tennessee River system. Act of August 31, 1935, 1 2.. 
49 Stat.10W, 16 U.S. C. 831c(j) note following. 

• Sen. Doc. No. 56, 76th Coog., 1st sess.. p. 236 (1939). 
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The value of the Authority lies in providing the only 
method by which all the uses of the river can be brought 
within reach of the public. 

TV A's operating divisions are organized into four principal 
groupings: those having to do with water control in the chan
nel; those dealing with land rehabilitation and water control 
on the land; those dealing with power transmission and utiliza
tion; and those dealing with health, recreation, and community 
relations. 448 

TV A represents a unique type of governmental organization 
for resource development. Its former Chairman, David Lilien
thal, has stated. that the three essential features of the TV A 
idea are: 4411 

A federal autonomous agency, with authority to make 
its decisions in the region. 

Responsibility to deal with resources, as a unified 
whole, clearly fixed in the regional agency, not divided 
among several centralized federal agencies. 

A policy, fixed by law, that the federal regional agency . 
work cooperatively with and through local and state 
agencies. 

Judicial Views on Comprehensive Development 
by the United States 

We have previously discussed numerous cases which have 
affirmed federal authority to regulate or control many aspects 
of water-resource development.450 Among them, two recent 

. decisions of the Supreme Court merit particular note here . 

... UNITED STATES GOVERNMENT ORGANIZATION MANUAL. p. 528 (1950). 
Under the Office of Chief Engineer are the divisions of Water Control Plan
ning, Design, and Construction. Under the Office .of Manager of Power are 
the divisions of Power Utilization, Power Operations, and Power Engineering 
and Construction. The Office of Chief Conservation Engineer controls the 
divisions of Chemical Engineering, Agricultural Relations, and Forestry Re
lations. The Office of Manager of Reservoir and Community Relations has 
charge of the divisions of Regional Studies, Health and Safety, and Reser
voir Properties • 

..,Lilienthal, TVA-DEMOCRACY ON THE MARcH, p. 153 (1944). 
• See aupra, pp. 5-72. 
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In the 1940 New River opinion, the Court said that: &1 

navigable waters are subject to national planning Q.lld 
control in the broad regulation of commerce granted the 
Federal Government. 

The following year in the Denison Dam case, the Court de
clared that it is for Congress alone to decide whether a particular 
project "by itself or as part of a more comprehensive scheine" 
will have such a beneficial effect on the arteries of interstate 
commerce as to warrant it.- And there is no constitutional 
reason, the Court held, why Congress cannot treat the: 468 

watersheds as a key to flood control on navigable streams 
and their tributaries. Nor is there a constitutional ne
cessity for viewing each reservoir project in isolation 
from a comprehensive plan covering the entire basin of 
a particular river. 

Summary 

Comprehensive development, as applied to water resources 
and related land uses, may be defined as basin-wide develop
ment for optimum beneficial uses of a river system and its 
watershed. 

GROWTH UNTIL WoRLD WAR I.-The natural unity between 
a river system and its watershed has been accorded varying and 
increasing recognition in legislation dating back to the latter 
part of the 19th century. Statutes of this period recognized 
various combinations of such purposes as navigation, flood 
control, irrigation, power development, forest protection, 
debris control, and water supply. 

Legislative attention to conservation· and development of 
water resources increased with the turn of the century. In 
the years immediately preceding World War I, several legisla
tive and executive commissions were appointed to study the 
question of river development for multiple purposes and to 
recommend legislation for such development. 

• Utlited Btalea v. Appalachiaa Blectrlc PfHDet' Co .. 311 U. S. 371, 426-42'1 
(1940), reb. den., 312 U.S. 712 (19U). 

• Okwhoma v. Atkiuon, Sl3 u. s. 508, 527 (1941) • 
.. 313 u. S. at 525. 
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Beginning in 1909, Congress required that reports on ex· 
aminations and surveys for navigation works contain data con· 
cerning terminal and transfer facilities, the development and 
utilization of water power, and "such other subjects as may 
be properly connected with such project." It provided, how
ever, that consideration of these questions shall be given only 
to their bearing upon the improvement of navigation, to the 
possibility and desirability of their being coordinated in a 
logical and proper manner with improvements for navigation 
to lessen the cost of such improvements and to compensate the 
Government for navigation expenditures, and as added by 1912 
statute, to their relation to the development and regulation of 
commerce. 

Since 1917, all flood-control examinations and surveys must 
include a comprehensive study of the watershed, and ascertain 
the extent and character of the area to be affected by the pro
posed improvement, the probable effect upon navigation, the 
possible development and utilization of water power, and "such 
other uses as may be properly related to or coordinated with. 
the project." 

Also in 1917, legislation was passed creating a Waterways 
Commission and directing it to prepare "a comprehensive plan 
or plans fo~ the development of waterways and the water re
sources of the United States for the purposes of navigation and 
for every useful purpose." Largely because of American par
ticipation in World War I, however, the Commissioners were 
never appointed, and the legislation was repealed in 1920 by 
the Federal Power Act. 

FRoM WoRLD WAR I TO THE "DEPRESSION."-Under this lat
ter Act, the Federal Power Commission has broad authority 
to make investigations and collect data concerning the "utili
zation of the water resources in any region to be developed." 

Moreover, a condition of a license for nonfederal power de
velopment requires that the project adopted be such as will be 
best adapted to a "comprehensive plan for improving or de
veloping" the waterway for navigation, power development, 
and other beneficial uses. 
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In 1927, the Anny Engineers were authorized to formulate 
general plans for the most effective improvement of a la~ge 
number of specified streams for the purpose of navigation and 
the prosecution of such improvement in combination with the 
most efficient development of potential water power, the con
trol of floods and the needs of irrigation. 

FRoM THE "DEPRESSION" TO DATE.-The "depression" fo
cused attention on a new aspect of river-basin development. 
Projects were undertaken as a means of putting men to work, 
as well as to conserve and develop water resources. Increased 
emphasis was placed upon the public utilization of the com.:. 
pleted projects for the direct benefit of the greatest number of 
people. 

Responsibility for carrying out particular aspects of river
basin development had been assigned to separate agencies with
out a requirement for integration of efforts under a comprehen
sive plan. But as the development of larger river-improvement 
projects was made possible by advances in engineering meth.,. 
ods, as populations in river basins increased, as industry ex
panded, and as our economy grew more complex-increasing 
legislative recognition was given to the multiple-purpose utili-
zation of projects. · 

Steps were also taken to allocate primary responsibility for 
each of the functions served by any project to the agency tradi
tionally responsible for that function, irrespective of which was 
the constructing agency. 

Congress also declared its policy to "facilitate the considera
tion of projects on a basis of comprehensive and coordinated 
development." Generally, however, the partial implement~ 
tions of this policy have been in the directions indicated above 
rather than complete integration of efforts for comprehensive 

·development. 

AUTHORITY FOR INTERAGENCY CooRDINATION.-Within statu
tory limitations, further steps toward comprehensive develo~ 
ment have been effected through executive and administrative 
action directed toward coordination of efforts. Principal 
among such steps was the formation of the Federal Inter;; 
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Agency River Basin Committee by an agreement among the 
principal agencies involved in river development. 

This Committee reviews and seeks to coordinate agency 
activities respecting basin programs, but cannot resolve any 
conflict inherent in statutory requirements. Nor can it require 
the agencies to conform to its decisions. 

The President, through review by the Bureau of the Budget 
and through executive directives, has also sought to coordinate 
the project proposals and programs of the different agencies. 
In addition, department heads have effectuated considerable 
coordination of planning and operations within statutory limits. 
The Reorganization Act of 1949 permits certain transfers and 
consolidations of functions and agencies, but does not furnish 
the further authority necessary for a full reconciliation of statu
tory conflicts encountered in basin development. 

FEDERAL-STATE CooRDINATION.-Comprehensive develop
ment necessacily affects both federal and state activities. Con
gress has repeatedly declared its policy to recognize the rights 
and interests of the states in the development of water 
resources. 

PaoGBEss IN CooRDINATION WITHIN PARTICULAR REGioNs.-! 
W ater-resource policies vary not only in accordance with the 
principal purpose for which a project is authorized, but they 
also differ from basin to basin. At times and for various reasons, 
development of more than one basin may be encompassed in a 
single plan. Thus, provision has been made for coordinated, 
multiple-agency surveys for the Arkansas-White and Red 
River Basins, and for the New England-New York Region for 
the purpose of developing comprehensive~ integrated plans of 
improvement for many related purposes. 

In the Alabama-Coosa Basin several agencies are pur
suing their separate developmental programs independently. 
In the Central Valley of California, plans for basin-wide devel
opment have been prepared by both the Bureau of Reclama
tion and the Army Engineers. The Bureau of Reclamation 
has principal responsibility for preparing a "comprehensive 
scheme" for water-resource development in the Colorado Basin. 



491 

In the Columbia Basin, only the initial units of the Army 
Engineer portion of a coordinated Army Engineer-Bureau, of 
Reclamation basin-wide plan has been approved. And vari6l;IS 
inconsistent statutes govern the marketing of federal power 
produced in this area. 

Certain planning in the Delaware and Potomac Basins is· 
being promoted by interstate commissions created by the 
states. On the Mississippi and Ohio Rivers, the principal 
improvements are those prosecuted by the Army Engineers. 
Important also are the efforts of an interstate commission to 
control pollution in the Ohio River. A composite of Army 
Engineer and Bureau of Reclamation plans has been approved 
for the Missouri Basin. Certain responsibilities concerning 
land utilization are vested in the Bureau of Reclamation and 
the Department of Agriculture. The basis for development of 
the Rio Grande rests largely upon a treaty between the United 
States and Mexico. 

For the Tennessee V ~ey, a regional agency has been vested 
with all functions directly related to river development, as 
well as some functions indirectly related. . In the discharge 
of its responsibilities, it is guided by one set of laws covering 
all aspects of its task. 

JUDICIAL VIEws ON CoMPREHENSIVE DEVELOPMENT BY THE 
UNITED STATEs.-The Supreme Court of the United States has 
said that "navigable waters are subject to national planning 
and control in the broad regulation of commerce granted the 
Federal Government." It is for Congress alone, the Court 
pointed out, to decide whether a particular project "by itself or 
as a part of a more comprehensive scheme" will have such a 
beneficial effect on the arteries of interstate commerce as to 
warrant it. 



Chapter 10 

Comparative Summary 

In previous chapters, we traced the growth of federal law 
affecting the development, utilization, and conservation of 
water resources, including related uses of land. Tha~ law de
veloped in response to expressed needs arising from time to 
time, as to one and then another of the purposes for which 
water may be used or controlled: navigation, flood control, irri
gation, power, and other public purposes. Nor did this devel
opment overlook water's relationship to uses of land. For the 
most part, each of these needs has received separate legislative 
treatment as it has arisen, and separate administrative rna-. 
chinery for the several needs has confirmed and extended this 
approach. · · 

We have also seen, however, that the potentialities of uses of 
structures for more than one purpose and the inevitable physical 
interrelationships among structures on the same river system 
have led to multiple-purpose projects and toward comprehen
sive development. This evolution we outlined in the pre
ceding chapter. 

But the process has continued without substantially alter
ing the underlying bodies of separate law which are still largely 
articulated with the principal water-resource purposes. And 
since these underlying bodies of law have not been substan
tially altered, a composite of the separate, differing, and often 
conflicting statutory provisions constitutes the law applicable 
to federal responsibilities for and participation in water
resource activities. This ''law" is thus a unit in name only. 

To understand the practical impact of that law, it is not 
sufficient to have described the historical origins and growth 
with respect to each separate purpose. Rather, it is necessary 
to consider together the provisions applicable to each func-
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tiona! step in the conception and execution of a program of 
multiple-purpose project development. In other words, our 
purpose here is to summarize comparatively the principal por
tions of the law applicable to preparing for projects, to the 
review and authorization of plans and projects, to their design 
and construction, their financing, and their operation and main
tenance. In addition, we shall summarily refer to certain 
significant aspects of other programs related to the develop
ment of projects. 

Moreover, we shall see that on one matter, one body of law 
may be silent while another is explicit. For the development 
of the law applicable to the various purposes and agencies is 
by no means coextensive. Reference to administrative practice 
in such cases will be informative. 

Preparing for Projects 

Three segregable aspects of preparation will be considered 
here: the collection of data, program development, and project 
evaluation.' 

CoLLECTION OF DATA.-Common sense dictates the need for 
collection in usable form of physical and other data as a pre
requisite to activities seeking to develop, utilize, or conserve 
water resources. Such physical data include topographic 
and geologic maps; soil and mineral surveys; hydrologic data 
on precipitation, snow pack, snow melt, stream flow, and 
ground-water conditions; and meteorological data on tempera
tures and evaporation. Need for other data may extend to 
such matters as population trends, industrial and agricultural 
activities and opportunities, transportation, and power re
quirements and markets. 

Provision has been made in numerous statutes for the col
lection of such data by several federal agencies. The more 
significant of these were grouped and reviewed in the chapter 
on Other Public Purposes.1 While there is thus no need tore
peat all of those provisions, we should mention here certain 
of their features. 

I See ftlprtJ, pp. 342-348. 
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In the first place, it should be noted that the Army Engineers 
are given individual grants of authority and the Bureau. of 
Reclamation has general authority to make examinations and 
surveys in connection with their water-resource responsibil
ities.• Similarly, the Federal Power Commission has wide 
investigatory authority in connection with its regulatory re
sponsibilities and in securing information as a basis for recom
mending legislation.• Other federal agencies having no direct 
responsibility for participation in federal water-resource devel
opment have long been authorized to collect data useful to that 
end, such as the Weather Bureau, the Geological Survey, and 
the Coast and Geodetic Survey.4 Moreover, the Departments 
of Agriculture and Commerce collect a variety of data useful 
generally to persons engaged in agriculture or commerce.• Such 
data, of course, have a corresponding usefulness in connection 
with federal water-resource activities. Even a casual examina
tion of the relevant statutes reflects overlaps and duplications 
in authority. Several examples will suffice to illustrate. 

But in considering these examples it should not be assumed 
that each statutory overlap carries with it a duplication of 
effort, since provision has been made both by statute and 
voluntary administrative arrangement to avoid such duplica
tion. For example, Congress has generally a.uthorized. the 
heads of agencies to place orders with other agencies for "work 
or services, of any kind that such requisitioned Federal agency 
may be in a position to supply or equipped to render." • In 
the case of flood-control examinations and surveys by the Army 
Engineers, Congress has directed that, upon request of the 
Secretary of the Army, the several departments shall detail 
personnel to assist "to the end that duplication of work may 
be avoided and the various services of the Government eco
nomically coordinated therein."' A similar provision exists 

1 See HJWG, PP. 91-00, ~1.35.1.87-199. 
1 See npra, pp. 247-275. 
• See .VJWG, pp. 843-345.. 
1 See npra, pp. 342-343, 345-347. 
• Act of .lul7 20, 1.942, 56 Stat. 661, as amended, 31 U. S. C. 686. 
'Act of March 1, 1947, 13. 39 Stat. 948. 950, 33 u. S. C. 70L 

811611--61----aa 
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in the case of investigations by the Federal Power Commission.• 
Another preliminary point should be noted. In some cases, 

statutes direct an agency to perform a certain function relating 
to development of water resources, and while certain data are 
plainly prerequisite to proper discharge of that responsibility, 
the statute does not expressly empower the agency to obtain 
the data. Nevertheless, the "grant of an express power carries 
with it the authority to exercise all other activities reasonably 
necessary to carry it into effect." • Whether or not collection 
of certain data would thus by implication be "reasonably nec
essary" in a particular case would depend upon an examination 
of the nature of the express grant of authority in the context of 
the entire statute. For "every question of construction is 
unique, and an argument that would prevail in one case may 
.be inadequate in another." 10 

Stream-Flow and Related Data.-In the matter of collecting 
information respecting stream-flow and related matters, nu
merous authorizations exist. Since 1890, the Weather Bureau 
has been responsible for "the gauging and reporting of rivers." 11 

It measures the water equivalent of snow on the ground and 

. • Act of June 10, 1920, § 4(b), 41 Stat. 1063, 1065, as amended, 16 U. S.C. 
797(c). See also provisions relating to the Council of Economic Advisers, 
supra, p. 426. 

1 3 Sutherland, STATUTORY CoNSTRUCTioN, § 6604, p. 287 (3d ed. 1943). 
"Where a statute confers powers or duties in general terms, all powers 

and duties incidental and necessary to make such legislation effective are 
included by implication. • • • The reason behind the rule is to be 
found in the fact that legislation is enacted to establish broad or general 
standards. Matters of minor detail are frequently omitted from legislative 
enactments, and 'if these could not be supplied by implication the drafting of 
legislation would be an interminable process and the true intent of the legis
lature likely to be defeated'." ltl. § 5402, pp. 19-20. 

"Legislatures create administrative agencies with the desire and expec
tation that they will perform efficiently the tasks committed to them. That, 
at least, is one of the contemplated social advantages to be weighed in 
resolving doubtful construction." Stone, The CommOf& Law in the United 
States, 50 IIABv. L. REv., p. 18 (1936). 

• United States v. Jin Fueg Mog, 241 U.S. 394,402 (1916). 
11 Act of October 1, 1890, § 3, 26 Stat. 653, as amended, 15 U. S. C. 313. 

See also supra, pp. 344-345. 
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forecasts water supply and stream flowP The similar activi
ties of the Geological Survey include the maintenance of 6,200 
gauging stations and the conduct of nation-wide investigations 
concerning the occurrence, quantity, and quality of water in 
the United States.18 Moreover, the Secretary of Agriculture 
is authorized to make snow surveys and conduct research con
cerning long-range weather forecastings and· the relationships 
between weather and soil erosion.1

" Not to be overlooked is 
the 1938 provision for establishment, operation, and mainte
nance by the Weather Bureau of a current information service 
on precipitation, flood forecasts, and warnings, in connec
tion with authorized flood-control activities by the Army 
Engineers.11 

The need for stream-flow and related data appears to be 
inherent in investigations concerning the effect on wildlife of 
pollution and of water impoundment or diversion. Investiga
tions by the Secretary of the Interior are authorized to include 
the "determination of standards of water quality for the main
tenance of wildlife," together with a study of methods of abat-

.. UNITED STATES GoVERNMENT 0BGAN1ZATION MANUAL, 1950-51, pp. 264-
265 (1950). 

11 ANNUAL REPORT OF THE SECRETARY OF THE INTERIOR, p. 193 (1949). As 
WP. have noted, the act creating the Geological Survey did not mention stream 
gauging. In this connection, the Chairman of the Committee of the Whole 
Bouse in 1906 sustained a point of order against an appropriation for 
"gauging streams, and determining the water supply," He ruled that 
this term "does not fall within any of the provisions of the statute creating 
the office of the Geological Survey." IV Hinds, PRECEDENTS OF THE HOUSE 
OF REPRESENTATIVES, § 3714. See also § 3715. This ruling was reaffirmed 
the following year. Id. § 3795. 

Nevertheless, in appropriation acts and in acts providing for reports, 
Congress has long made provision for stream gauging as a function of the 
Geological Survey. And in 1942, it authorized the Secretary of the Interior 
to acquire lands for use by the Geological Survey in gauging streams. See 
supra, pp. 343-344. 

The Geological Survey performs many investigations for other federal 
agencies. For example, $2,400,000 was transferred in the fiscal year 1949 
from other agencies to the Geological Survey for these investigations. AN
NUAL HEPORT OF THE SECRETARY OF THE INTERIOR, p. 191 (1949). 

,. Reorganization Plan No. IV, § 8, effective June SO, 1940, 54 Stat. 1234, 
1236,5 U.S. C. 133t note following. 

11 Act of June 28, 1938, ' 8, 52 Stnt. 1215, 1226, SS tr. S. C. 706. See also 
&upra, p. 146. 
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ing and preventing pollution.• Investigations by the Secretary 
of the Interior are also authorized "for the purpose of deter
mining the possible damage to wildlife resources and of the 
means of preventing loss of and damage to wildlife resources" 
resulting from the impoundment or diversion of water under 
federal permit or by the Federal Government.17 

. Correspondingly, the acquisition and use of stream-flow data 
would appear to be an essential step in discharge by the Sur
geon General of his responsibility, "after careful investigation," 
to prepare comprehensive programs for eliminating pollution 
of interstate waters.18 He is also directed among other things 
to collect and disseminate information relating to water pollu
tion and its prevention and abatement, to support and aid 
technical research, and to inake available the results of specified 
work conducted by him and cooperating agencies.111 

· 

Furthermore, a number of enactments expressly authorize 
data collection by federal agencies as an incident of the dis
charge of their primary functions. Thus, several agencies 
within the Department of Agriculture have such authority.20 

Under the Soil Conservation and Domestic Allotment Act, 
there is authority for surveys, investigations, and research re
lating to the character of soil erosion; and a declared purpose 
of the statute is the protection of rivers and harbors against the 

· results of soil erosion in aid of maintaining navigability and in 
aid of flood control.21 Moreover, different agencies within the 

111 Act of August 14, 1946, § 5, 60 Stat. 1080, 1081, 16 U. S. C. 665. See 
also aurwa, p. 329. 

•• Act of August 14, 1946, § 2, 60 Stat. 1080, 16 U. S. C. 662. Funds made 
available to a construction agency for "surveying, engineering, or construc
tion" may be transferred to the Fish and Wildlife Service to enable it to 
conduct these investigations. I d. 

• Act of June 30, 1948, § 2(a), 62 Stat. 1155, 33 U. S. C. 466a(a) (Supp. 
III). See also aupra, pp. 338-M2. 

18 § 2(b), 62 Stat.1156, 33 U.S. C. 466a(b) (Supp. III). 
• $ee aupra, pp. 345-347. 
• Act of April 27, 1935, §1, 49 Stat. 163, 16 U.S. a 590a(l); Act of Feb

mary 29,1936, § 1, 49 Stat.1148,1150, as amended, 16 U.S. C. 590g(a), 5901. 
See also aurwa, pp. 366-372. Authority is vested in the Secretary of the 
Interior with respect to any lands under his jurisdiction. Reorganization 
Plan No. IV, efrective June 30, 1940, 1 6, 54 Stat. 1234, 1235, 5 U. S. C. 133t note 
following. 
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Department of Agriculture share its flood-control jurisdiction 
over federal investigations of watersheds, and measures, for 
run-off and water-flow retardation and soil-erosion prevention 
on watersheds. 22 

In addition, both the Army Engineers and the Bureau of 
Reclamation have duties requiring collection and use of data 
relating to stream flow. Thus, authorized surveys of navigable 
streams by the Army Engineers must include "such stream
flow measurements and other investigations of the watersheds 
as may be necessary for preparation of plans of improvement 
and a proper consideration of all uses of the stream affecting. 
navigation." 28 Since 1871, the Secretary of the Army has been 
directed to have "water gauges established, and daily observa
tions made of the rise and fall" of the Mississippi River and 
its tributaries.u And of course a wide variety of stream
flow data was necessary in the conduct of examinations and 
surveys upon which "308 Reports" are based.25 Furthe~more~ 
additional studies and-investigations were authorized by Con• 
gress for the express purpose of taking into account important 
changes in "additional stream-flow records." 26 All flood-con
trol examinations and surveys by the Army Engineers must 
include "a comprehensive study" of the watershed relating to, 
among other things, the probable effect upon any navigable 
water, the possible economical development and utilization of 
power, and other properly related uses.21 Relevant also is the 
1938 provision for establishment, operation, and maintenance 
by the Weather Bureau of a current information service on 
precipitation, flood forecasts and warnings, in connection with 
authorized flood-control activities by the Army Engineers.28 

• Act of June 22, 1936, § 2, 49 Stat. 1570, as amended, 33 U. S. C. 701b. 
See also wpro., pp. 316-317, 374-377. 

• Act of June 25, 1910, § 3, 36 Stat. 630, 669, 33 U. S. C. 546. 
11 R. S. I 5252, from Res. of February 21, 1871, No. 40, 16 Stat. 598, as 

amended, 33 U.S. C. 4. 
• See 1upra, pp. 92--93. 
11 Act of August 30, 1935, I 6, 49 Stat. 1028, 1M8. 
• Act of March 1, 1917, 1 3, 39 Stat. 948, 950, 33 U. S. C. 701. 
• Act of June 28, 1938, I 8, 52 Stat. 1215, 1226, 33 U. S. C. 706. See also 

IVpra, p. 146. 
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In the case of the Bureau of Reclamation, a variety of 
stream-flow and related data is again prerequisite to discharge 
of the express statutory direction that examinations and sur
veys be made for irrigation works for the storage, diversion, 
and development of waters.• Another statute requires the 
securing of information :•concerning the water supply" of 
projects. 30 Even more detailed and varied are the dat_a. re
specting stream-flow in the case of examinations and surveys 
contemplated by the reports and findings specified in the 1939 
Reclamation Project Act.11 

. Water-Borne Transportation Data.-Another example of 
overlapping statutory provision for collection of data concerns 
river and inland waterway traffic. Within the Department of 
Commerce, the Bureau of Foreign and Domestic Commerce is 
charged with gathering and collating data relating to inter
state and foreign commerce and to the actual cost of trans
porting freight and passengers on "canals, rivers, and other 
navigable waters of the United States." 32 Also within the 
Department of Commerce, the Inland Waterways Corpora
tion has the duty of compiling and distributing data "concern
ing transportation on inland waterways." 33 

On the other hand, the collection of statistics on water-borne 
domestic commerce and their publication in Annual Reports 
of the Chief of Engineers is governed by various laws enacted 
since 1866.• Furthermore, authorized examinations and sur
veys by the Army Engineers must include full information 
regarding the "present and prospective commercial importance" 
of the project and the probable "benefit to commerce," as well 
as data concerning "terminal and transfer facilities." 35 Simi-

• Act of June 17, 1902, § 2, 32 Stat. 388, as amended, 43 U. S.C. 411. 
• Aet of Deeember 5, 1924, § 4, subsection B, 43 Stat. 672, 702, 43 U.S. C. 

412. See also aupra, p. 187 • 
.. Aet of August 4,1939, §§ 9(a), 9(b), 53 Stat. 1187, 1193,1194, 43 U.S. C. 

485h(a), 485h(b). 
a Act of March 3, lB75, § 1, 18 Stat. 343, 352, as amended, 15 U. S. C. 178. 
• Aet of February 28.1920, § 500,41 Stat. 456,499, as amended, 49 U. 8. C. 

142. See also avpra, pp. 83-86. 
11 See aupra, pp. 86-87. 
• Act of March 4, 1913, § 3, 37 Stat. 801, 825, 33 U. S. C. 545. 
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larly, in its consideration of works and projects, the Board of 
Engineers for Rivers and Harbors is required to have in view 
the "amount and character of commerce," existing or reasonably 
prospective which will be benefited by the improvement, and 
the relation of the ultimate cost to the "public commercial in.; 
terests" involved.86 

Power-Resource and Power-Requirement Data.-Operating 
on a nation-wide basis, the Federal Power Commission has 
express authority to make investigations and collect data con
cerning the utilization of water resources, the water-power in
dustry and its relation to other industries and to interstate or 
foreign commerce, the location, capacity, development costs, 
and relation to markets of power sites, whether the power from 
government dams can be advantageously used by the United 
States for its public purposes, and the fair value of power 
from government dams.87 Exercising this authority, the FPC 
makes continuing surveys and technical studies of marketing 
areas within economic distance of proposed hydroelectric plants 
to determine their usable capacity, possible rate of develop
ment, and type of load to which they are suitable.86 In addition, 
it has broad investigative power to secure information in 
connection with its regulatory duties and as a basis for recom
mending legislation.89 No other federal agency has corre
sponding express and specific authority. 

But a number of statutes impose duties upon other agen
cies which require use of power-resource and power-require
ment data. For example, reports by the Army Engineers 
on preliminary examinations for navigation projects must in
clude, among other things, data regarding the "development 
and utilization of water power for industrial and commercial 

• Act of June 13, 1902, § 3, 32 Stat. 331, 372, as amended, 33 U. S. C. 54L 
In connection with the overlapping statutory provisions mentioned in the 

text, we have previously noted steps taken under the 1942 Federal Reports 
Act to eliminate duplication of effort here. See aupra, n. 74, p. 87. 

"'Act of June 10, 1920, § 4(a), 41 Stat. 1063, 1065, as amended, 16 U.S. C. 
797(a). See also aupra, pp. 274-275, 292-293. 

• See BUpra, n. 208, p. 293. 
• Act of August 26, 1935, 13ll, 49 Stat. 838, 859, 16 U. S.c. 825j. See also 

Btlf)~ pp. 274-275. 
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purposes." • Similarly, their reports on flood-control exam
inations and surveys must include such data as it may be pr~ 
ticable to secure in regard to "the possible economical develop
ment and utilization of water power.'' e In 1927, Congress 
authorized the Army Engineers to conduct surveys "in accord
ance with House Document Numbered 308, Sixty-ninth Con
gress, first session." u This document recommends studies 
sufficient to determine, among other things, the "present and 
prospective power markets available." 41 

In the case of proposed irrigation projects, the Reclamation 
Project Act of 1939 requires submission oi a report and find
ings by the Secretary of the Interior on, among other things, 
"the part of the estimated cost which can propP-rly be all()
cated to power and probably be returned to the United States 
in net power revenues." " Similarly, the use of power-market 
data is seemingly contemplated by that Act's authorization for 
the Secretary to sell power or lease power privileges at rates 
fixed in accordance with the standard prescribed in the Act.45 

The Secretary of the Interior is also charged with respon
sibility for marketing surplus power generated at reservoir 
projects under Army control in such a manner as "to en
courage the most widespread use thereof at the lowest possible 
rates to consumers consistent with sound business principles." 44 

. He has a similar responsibility under the Bonneville Project 
and Fort Peck Project Acts."7 While these authorizations in
clude no express provision for studies of power needs and 
resources, they have been administratively construed to em
brace such studies.• 

Also, the Rural Electrification Administrator is authorizea 
to make "studies, investigations, and reports concerning the 

• Act of March 4, 1913, §3(b), 37 Stat. 801, 826, as amended, 33 U. S. C. 
545(b). See also D. 41., pp. 396--397. 

• Act of March 1,1917, §3, 39 Stat. 948,950.33 U.S. C. 70L 
• Act of January 21, 1927, 11. 44 Stat. 1010, 1015. 
• H. Doe No. 308, 69th Cong., 1st sess., p. 2 (1926). 
• Act of August 4, 1939, §9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485h(a). 
•19(c), 53 Stat. 1194, 43 U. S.C. 485h(c). See, e. g., Power Market Sur-

vey-Eastern Colorado, Bureau of Reclamation, Region 7 (January 1949). 
• Act of December 22, 1944, 1 5, 58 Stat. 887, 890, 16 U. S. C. 825s. 
• See aupra, pp. 302-306. 
• See aupra, n. 210, p. 294. 
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condition and progress of the electrification of" rural areas.* 
Likewise, the broad survey, planning, and power-marketing Pro
visions of the TV A Act contemplate the use of power-market 
data!0 In addition, the National Security Resources Board, 
through its Office of Energy and Utilities, has conducted power 
surveys as part of its mobilization planning. 51 

The foregoing circumstances have produced duplication of 
effort. The Federal Power Commission makes continuing sur
veys and power-market studies. Other agencies, having re
sponsibilities for marketing federal power, also make studies 
of power needs and resources in the areas where they operate. 

Note should also be made of certain steps taken to eliminate 
duplication in this field. In 1925, Congress directed the Sec
retary of the Army, through the Army Engineers, and the 
Federal Power Commission jointly to prepare and submit an 
estimate of the cost of making examinations and surveys of 
those navigable streams and their tributaries "where power 
development appears ·feasible and practicable," for speeified 
purposes.111 But when it authorized prosecution of the surveys 
in 1927-the basis of the "308 Reports"-Congress assigned 
the responsibility to the Army Engineers alone.5

' Some ad
ministrative steps have been taken to reduce duplication here. 
In the "308 Report" on the Columbia Basin, for example, the 
Army Engineers employed a power-market analysis represent
ing the combined research of the Bonneville Power Adminis
tration and the Bureau of Reclamation, published as an 
appendix.5

' In addition, that analysis included information 
obtained from the Forest Service and the Bureau of Agri- · 
cultural Economics, both of the Department of Agriculture.• 

• Act ot May 20,1936,12, 49 Stat.1363, as amended, 7 U.S. C. 902 (Supp. 
III). 

• See wpra, n. 210, p. 294. 
a See, 6. fl., THIRD NATIONAL ELECTRIC POWEB SUBVEY, National Security 

Resources Board (April 1950). In this case, NSRB relied almost exclusively 
on data assembled by the Federal Power Commission. Id. p. 5 ; see also 
wpra, p. 423. 

• See tupra, pp. 9~3. 
• Act ot January 21, 1927, §1, 44 Stat. 1010, 1015. 
11 H. Doc. No. 531, Slst Cong., 2d sess., App. N (1950). 
·Ibid. 
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In this case, the Federal Power Commission did not participate 
in the study, preparing its own market analysis which was 
published as a separate appendix to the report of the Army 
Engineers. 58 

Duplication.-Notwithstanding the statement of the preced
ing examples of duplication, it should be emphasized that no 
study has been attempted to ascertain the extent of actual du
plication of effort under the overlapping statutory provisions 
which have been set forth. And we have already noted the ex
press general authority for use of the services of one agency by 
another and two instances in which interagency assistance is re
quired by statute.11

' In addition, means for still further inter
agency coordination on a voluntary basis exist, as we have 
previously outlined.ea 

Beyond these, there is always the limitation on duplication 
inherent in the annual congressional review of agency activities 
in connection with appropriations. The very presentation of 
detailed agency budgets to appropriation committees furnishes 
a basis for legislative decision on the scope of proposed data col-· 
lection. Whether or not there ensues limiting language in a 
resulting appropriation statute, the process of presentation and 
examination in itself serves as a limiting factor upon duplica
tion in the collection of data. 

It is generally accepted that there is a great and continuing 
need for data if river systems and their watersheds are to be 
developed for optimum beneficial uses.• Irrespective of 
whether existing law provides adequately the necessary au
thority, that authority cannot be employed without the funds 
needed for its exercise. 

Nor should it be inferred from the foregoing review that 
data collected for one purpose are necessarily adequate for 
another. This suggests the desirability, in certain circum-

""Id. App. S. 
"' See BUpra, pp. 495-496. 
• See BUpra, pp. 43o-489. 
• See, e. g., H. Doc. No. 706, Slst Cong., 2d sess. (1950); REI'OBT or Tm: 

CoHKIBSION ON 0BGANJZATION Ol!' THill ExEcuTIVE BBANCB OJ' TBI!: GOVERN• 

KENT, App. L, p. 27 (January 1949). 
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stances, of providing for exercise of administrative discretion, 
under appropriate legislative standards, in the process of jool
lection of data. 

The review suggests, moreover, the need for a complete 
reexamination of authorizations, together with a clear state
ment of the broad purposes to be served by the data to be 
collected. 

PROGRAM DEVELOPMENT.-Beyond the collection. of basic 
data which may be useful in any and all water-resource de.:. 
velopment, the first step, and one by which subsequent water..: 
resource activity is formed and guided, is the development of 
plans and programs. As used here, the term "program develop
ment" refers to the development of broad plans for: wate:J;
resource projects-as distinct, on the one hand, from the gen.: 
eral collection of basic data and, on the other, from the design 
of specific projects. This functional distinction is made be~ 
cause the various statutes relevant here frequently speak in 
terms of "investigations and surveys," which may include the 
collection of basic data, a subject previously discussed; the 
development of plans and programs, discussed in this section; 
and some of the elements of specific project design, a subject 
to be discussed later. 

Distribution of the Responsibility.-Although water is the 
common denominator of all water-resource a.ctivity, the re~ 
sponsibility for program development is not consolidated about . 
water, but is usually defined in terms of its particular uses or 
aspects: navigation, flood control, irrigation, power, and the 
like. At the same time, in recognition of the interrelationships 
among different uses, agencies assigned primary responsibility 
for particular uses have also been authorized to plan for other 
related uses. The result is a multiplicity of planning by several 
agencies, each with planning responsibility for different pri
mary purposes. 

(Army Engineers)-The Army Engineers have. primary re
sponsibility for the development of authorized navigation and 
flood-control programs.60 In the case of flood control, this has 

• See 1upra, pp. 90-91. 
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been limited to flood-control investigations and improvements 
of rivers and other waterways. Responsibility for formulating 
watershed measures in aid of flood control has been assigned 

· to the Secretary of Agriculture.81 An earlier requirement that 
all flood-control examinations and surveys by the Army Engi
neers include "a comprehensive study" of the watershed re
mains in effect, however.• The dams and reservoirs pro
grammed by the Army Engineers may also serve other purposes, 
notably power, irrigation, water supply, and recreation, and 
provision is made for inclusion of such features in plans." 
. , (Department of the Interior)-The Bureau of Reclama
tion has primary responsibility for the development of irri
gation programs." In connection with such development, it is 
also authorized to provide for power, navigation, and flood 
control and to furnish water for municipal water supply or 
miscellaneous purposes.85 With the Department of Agricul
ture, it also has responsibility for developing programs under 
the Water Conservation and Utilization Act-88 We shall here
after refer to this Act from time to time for illustrative pur- · 
poses, even though, as previously noted, no new projects have 
been recently initiated thereunder.87 

The Bureau of Indian Affairs has primary responsibility for 
the administration of Indian lands, including the programming 
of authorized water-resource projects for irrigation, water sup
ply, and power." 

The Fish and Wildlife Service has primary federal responsi
bility for the protection of fish and wildlife.• And in addi
tion to such minor water-resource facilities as it programs solely 
for wildlife purposes, it recommends measures which should 

a See supra, pp. 374-375. 
• Act of March 1, 1917, § 3, 39 Stat. 948, 950. See also supra, p. 402. 
• See supra, pp. 109-112, 147. 
"' See supra, p. 182. 
• See supra, pp. 194-197, 239--240. 
• See S'Upro, pp. 243-245, 379. 
• See supra, p. 245. 
• See supra, pp. ~254. 
• Reorganization Plan No. III, 13, effective June 30, 1949, 54 Stat. 1231. 

1232, 5 U. S. C.133t note following. And see 16 U. S. C., ch. 9. 



507 

be taken for the protection of fish and wildlife in the planning 
of any dam or reservoir, either federal or nonfederal under !ed
eral permit.~ 

The Bonneville, Southeastern, and Southwestern Power Ad
ministrations have primary responsibility for programming 
the transmission and sale of power from the federal dams for 
which each is the power-marketing agency." 

(Department of Agriculture)-The Department of Agricul
ture has a primary responsibility for programming watershed 
measures in aid of flood control.711 It also has a primary respon
sibility for the small water facilities supplying domestic, stock, 
and irrigation water pursuant to the Water Facilities Act." 

(Federal Power Commission)-The Federal Power· Com
mission facilitates private development of water-power re
sources under terms and conditions designed to safeguard the 
public interest and protect other water uses. In so doing, it 
must assure that the project adopted will be best adapted to a 
comprehensive plan for development of the waterway for the 
use or benefit of commerce, the improvement and utilization of 
water-power development, and other beneficial public uses, in
cluding recreation.H Although the scope of the CommiSsion's 
investigative authority is broad, its surveys have been primarily 
concerned with power.'11 

License conditions to safeguard the public interest are wide 
in scope, but the act places special emphasis on protection of . 
navigation." 

(Land-Management Agencies)-In addition to the devel
opment of plans for water-resource activities, agencies such 

• See BUJWa, pp. 329-330. . 
11 Act of August 20, 1937, 50 Stat. 731, as amended, 16 U. S. C. 832-832-l; 

Department of the Interior Order No. 2115, October 16,1945,10 F. R. 14211, 
as amended; Department of the Interior Order No. 2135, November 21, 1945, 
10 F. R. 14527; Department of tbe Interior Order No. 2558, March 21, 1950, 
15 F. R.190L 

• See BUPf"CJ, pp. 374-377. 
• See ltlfJrG, pp. 377-379 • 
.. See ltlpnJ, pp. 271)-278. 
a See IUpnJ, pp. 40'1-408. 
• See ltiPf"CJ, pp. 276-277. 
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as the Soil Conservation Service, Forest Service, the Bureau of 
Land Management, and the National Park Service are respon
sible for programs for the improvement and conservation of 
certain federallands/7 These programs are clearly related to 
and may have a significant impact upon the need, timing, and 
sequence of programs for water-resource projects; they may 
overlap or conflict with the latter; they should therefore be 
considered with the latter programs. We shall discuss them 
more fully later.78 

(Tennessee Valley Authority)-Unlike the other agencies 
mentioned, the TV A was not assigned a primary respon
sibility for one or two water-resource purposes, with authority 
to include in its program development a consideration of the 
other purposes which water might serve. Instead, it has re
sponsibility for developing a general basin-wide program for 
water-resource purposes, including navigation, flood control, 
power, and watershed measures.19 It is also furnished a statu
tory guide as to which water uses should be given precedence 
in the event of conflict.80 

(Duplication and Conflict)-The result of generally assign
ing program responsibility to different agencies for different 
water-resource purposes, followed by extending the scope of 
each agency's program responsibility in response to the need 
for comprehensive development, has thus been to give respon
sibility for plans for development of the same river basins to 
several agencies. At times, the potentiality for duplicate 
effort has been followed by the actuality.81 The Army Engi
neers and the Bureau of Reclamation each prepared "compre
hensive plans" for the development of the Missouri Basin.82 

The plans not only overlapped, but in the area of overlap were 

· "See supra, pp. 351-382. 
0 See infra, pp. 621-626. 
'"Act of August 31, 1935, § 2, 49 Stat. 1075, 16 U. S.C. 831c(j). See also 

supra, pp. 484-486. 
• Act of May 18, 1933, § 9a, as added by Act of August 31, 1935, § 5, 49 

Stat. 1075, 1076, 16 U. S. C. 831h-L See also supra, p. 485. 
a See Btlpra, n.177, p. 427. 
• See Btlpra, pp. 471-474. 
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also divergent.88 Similarly, the basin-wide plans of the Army . 
Engineers and the Bureau of Reclamation for the Colufl;lbia 
River Basin overlapped, and in the area of overlap, they pre
sented conflicts.~~& 

Such duplication and conflict, under the present statutes, are 
not subject to solution solely through interagency coordina: 
tion. For the planning agencies have different primary statu
tory responsibilities to which they must accord precedence, 
Thus, program development by the Bureau of Reclamation 
must give precedence to irrigation, while program development 
by the Army Engineers must similarly give precedence to navi
gation and flood control.85 This is particularly illustrated by 
the different plans of the Army and the Bureau for the Folsom 
Dam in the American River in California. The Army's origi
nal plan contemplated a reservoir of a capacity of 355,000 acre
feet of storage, while the Bureau's plan contemplated a reser
voir of a c~pacity of 1,000,000 acre-feet of storage to serve its 
irrigation development.88 

. 

This difference in primary statutory responsibility is rein~ 
forced by subsidiary differences in the basic statutory frame
work governing the activities of each agency. A notable exam
ple of this is the Kings River Project in California. Both the 
Bureau of Reclamation and the Army Engineers prepared 
plans for the development as a multiple-purpose project for 
both flood control and irrigation.87 The Bureau would condi- . 
tion construction upon the conclusion of repayment contracts 

• See supra, pp. 472-473. See also 90 CoNG. REO., 4119 (1944); Sen. Doe. 
No.191, 78th Cong., 2d sess., p. 2 (1944). 

11 Army Engineers: H. Doc. No. 531, 81st Cong., 2d sess. (1950). Bureau 
of Reclamation: H. Doc. No. 473, 81st Cong., 2d sess., pp. 83-86ltalic (1950). 

• See supra, pp. 418-420, 402, 408-409. . 
• Army Engineers: H. Doc. No. 649, 78th Cong., 2d sess., p. 5 (1944). 

Bureau of Reclamation: Sen. Doc. No. 113, 81st Cong., 1st sess., p. 127 
(1949). 

After conferences with the Bureau and the State of California, these dif
ferences were subsequently reconciled, and the Army Engineers now recom
mend 1,000,000 acre-feet of storage capacity. H. Doc. No. 367, 81st Cong., 
1st sess., p. 40 (1949). 

"Bureau of Reclamation: H. Doc. No. 631, 76th Cong., 3d sess. (1940). 
Army Engineers: H. Doc. No. 630, 76th Cong., 3d sess. (1940). 
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in accordance with Reclamation Law.• On the other hand, 
the Army Engineers would proceed with immediate construc
tion in order to obtain earliest flood-control benefits, leaving 
the construction and reimbursement of associated irrigation 
facilities to later settlement.• In commenting upon the rea
sons for differences between the reports of the two agencies for 
this and related projects, a memorandum from the Chief of 
Engineers stated: 80 

The fundamental differences between the reports of 
the Corps of Engineers and the Bureau of Reclamation 
stem from the laws and administrative procedures under 
which the agencies function. These differences, while 
not set forth completely in the reports, have had a basic 
influence during their preparation. 

Conflicts in program development may represent the desira
ble expression of different views as ·to possible alternatives-in 
the absence of a statutory structure requiring programming to 
achieve basin-wide development for optimum beneficial uses of 
a river system and its watershed. But under existing law, ef
forts to promote differing programs clearly may lead to pre
mature selection of projects--projects which might be substan
tially altered or even omitted if programming were required to 
proceed under a single standard applying uniformly to the 
basin.81 · ·' 

Measures to Coordinate.-In providing for program develop
ment on a basis broader than that available within single 
agencies, the Water Conservation and Utilization Act is of 
interest.• It provides that the Secretary of the Interior may, 
by cooperative agreement with the Secretary of Agriculture, or 
with such other federal or state agencies as deemed desirable by 

• See H. Doc. No. 367, Slst Cong., 1st sess., p. 66 (1949) • 
• 14. pp. 5-6. 
•14. p. XL 
•xn this connection, see RI!:PoBT OY THE CoMliiSSION ON OiloANIZATiolf a. 

THE EXJ!'.CUTIVI: BRANCH Ol' THE GO\'EBN:u:ENT, App. L, pp. 129-130 (January 
1949). 

• Act ot August 11, 1939, 53 Stat. 1418, as amended, 16 U. S. C. 590y

~11. 
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the President, arrange for cooperation in the investigation, sur
vey, construction, operation, and maintenance of water-conSer
vation and utilization projects.98 It also requires consultation 
by the Secretary of the Interior with the Secretary of Agricul,.. 
ture, and a report to the President on the participation of the 
Department of Agriculture.M 

Similar in effect is the provision of the 1944 Flood Control 
Act which, as to program development within the area. in 
which both Army Engineers and the Bureau of Reclamation 
operate, requires that each give the other, "during the course 
of the investigations, information developed by the investiga
tions and also opportunity for consultation regarding plans and 
proposals," and to the extent deemed practicable by the inves
tigating department, "opportunity to cooperate in the investi
gations." 81 In such cases, the reports submitted to Congress 
must set out the relationship between plans reported on and 
the views of both the Secretary of the Army and the Secretary 
of the Interior." 

As to irrigation development at dams and reservoirs under 
Army control, the 1944 Act also takes the further coordinating 
step of assigning to the Secretary of the Interior the responsi
bility for recommendations in that regard, as well as the con
struction of the additional irrigation works.97 As to navigation 
and flood-control features at Reclamation projects, the 1939 
Reclamation Project Act provides for consultation between the -
Secretaries of the Army and the Interior on cost allocations, but 
leaves the programming of such features otherwise in the hands 
of the Secretary of the Interior." . 

Congress has also required that federal agencies and li
censees consult with the Fish and Wildlife Service before im-

•t 6, as added by Act of October 14, 1940, 54 Stat. 1119, 1123, 16 U. s. 0. 
590z-.4. 

•ta(a), as added by Act of October 14, 1940, 54 Stat. 1119, 1120, 16 
U. S. 0. 590z-1(a). · . 

• Act of December 22, 1944, U 1(a), 1(c), 58 Stat. 887, 888, 889. . 
•u . 
" I 8, 58 Stat. 891, 43 U. S. 0. 390. With respect to this section's exception 

for pre-1944 dams, see intra, pp. 533, 594. 
• Act of August 4, 1939,§9(b), 53 Stat.1187, 1194,43 U.S. 0. 485h(b). 

811611-61--84 
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pounding or diverting any stream or other body of water, 
and that the reports and recommendations of the Secretary 
of the Interior on the possible damage to wildlife be included 
in any report submitted to Congress by the federal construc
tion agency.• In providing for pollution abatement by the 
Surgeon General under the 1948 Water Pollution Control Act, 
Congress established a review board which includes representa
tives of the Departments of Agriculture, the Army, and the 
Interior and the General Services Administrator to review poli
cies and programs of the Public Health Service under the Act 
and to make recommendations thereon to the Surgeon 
General. lOll 

In addition to these statutory measures, some action to co
ordinate program development has been taken within the Exec
utive Branch through interagency committees and the like. 
These have already been detailed.101 And the process of proj
ect review and authorization affords some possibility for recon
ciling any conflicts in programs not theretofore resolved.1

• 

Limitations on Program Development.-Three types of limi
tations on program development may be noted. Some are in
herent in requirement as to authorization. Secondly, opera
tions of some agencies are geographically restricted by law. 
And finally there are the limitations imposed by appropriations. 

(Authorizations)-The Bureau of Reclamation has blanket 
organic authority to make examinations and surveys of poten
tial irrigation projects in the West.103 Examinations and sur
veys for navigation and flood-control projects by the Army 
Engineers may be undertaken, however, only after authoriza
tion by an act of Congress.- And after the "regular or formal 
reports made as required by law on any examination, survey, 

• Act of August 14, 1946, §2, 60 Stat. 1080, 16 U. S. C. 662. 
-Act of ;rune 30, 1.948, §6, 62 Stat. 1155, 1158, as amended. 33 U. S. C. 

466e (Supp. m). 
-See ftpnJ, pp. 430-439. 
- See ifl/rfJ, pp. 520-538. 
-Act of ;roue 17, 1902, §2, 32 Stat. 388, as amended. 43 U. S. C. 411. See 

also Act of August 4, 1939, §9(a), 53 Stat. 1187, 1193,43 U.S. C. 48a"'b(a). 
-Act of March 4, 1913, I 3, 37 Stat. 801, 825, 33 ·u. S. C. 545; Ac:t of 

August 11, 1939, 16, 53 Stat. 1414, 1415, 33 U.S. C. '101b-4. 
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project, or work under way or proposed are submitted no 
supplemental or additional report or estimate shall be m;tde 
unless authorized by law." 101 The 1941 and subsequent Flood 
Control Acts have provided that "the Secretary of War 
may cause a review of any examination or survey to be mad~ 
and a report thereon submitted to the Congress if required by 
the national defense or by changed physical or economic 
conditions." 108 

But the difference between procedures for Army and Recla-
mation projects is somewhat narrowed by the authorization 
for supplementing the "308 Reports," covering virtually all the 
major streams, by such additional study or investigation as the 
Chief of Engineers "finds necessary to take into account im
portant changes in economic factors as they occur, and addi
tional stream-flow records, or other factual data.'' 107 

Authorization under Flood Control Acts for surveys and in
vestigations of watersheds by the Department of Agriculture 
follows much the same pattern as that for flood-control 
examinations and surveys of the waterways by the Army 
Engineers.108 

Other water-resource agencies are granted authority to con
duct certain investigations, examin,ations, and surveys without 
individualized legislative approval. Such is the authority to 
conduct investigations and surveys granted by the 1935 soil
conservation legislation.109 So also as to investigations and sur
veys under the Federal Power Act.110 

(Area)-An agency's program function may also be limited 
to certain areas. Examinations and surveys for irrigation 
projects under Reclamation Law are authorized as to the 17 
Western States.111 Similarly, investigations for projects under 
the Water Conservation and Utilization Act may be made in 

,. Act of September 22, 1922, § 12, 42 Stat. 1038, 1043; Act of August 11, 
1939, 16,53 Stat.1414, 1415,33 U.S. C. 701b-4. 

,. See, e. fl., Act of August 18, 1941, 14, 55 Stat. 638, 648 • 
.., Act of August 30, 1935, § 6, 49 Stat. 1028, 1048. See also supra, pp. 92-93. 
-See BupriJ, pp. 874--376. 
-Act of April27, 1935, §1, 49 Stat. 163, 16 U. S. C. 590a. 
,. Act of June 10, 1920, §4(a), 41 Stat.1063, 1065, as amended,16 U.S. C. 

'l97(a). 
w Act of June 17, 1902, § 2, 32 Stat. 388, as amended, 43 U. S, C. 411. 
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the 'Great Plains and arid and semiarid areas of the United 
States.m · The authority of the Secretary of Agriculture to 
formulate and keep current a program of facilities for water 
storage or utilization is limited to the arid and semiarid areas 
of the United States.111 Surveys and plans by the Tennessee 
Valley Authority are authorized with respect to the natural re
sources of the "Tennessee River drainage basin and of such ad
joining territory as may be related to or materially affected by 
the development consequent" to the TV A Act.u• Likewise, the 
International Boundary and Water Commission is charged with 
certain planning for the lower Rio Grande and lower Colorado 
and Tijuana rivers.111 

. While limited as to area, each of these authorizations leaves 
to the agency a certain right to initiate investigations and sur
veys, and to that extent the development of programs. 

(Appropriations)-By the express terms of the Tennessee 
Valley Authority Act, surveys and plans may be made "within 
the limits of appropriations made therefor by Congress." ue 
The provision is clearly worded, but its practical effect is doubt
ful. As an organic limitation on the authority to expend 
money it cannot be self-executing, but necessarily depends on 
language of appropriation acts containing a limited amount for 
such activities. A review of appropriation acts of 1943-1948 
reveals no such limitations. 
· River and harbor appropriations acts are usually worded so 
that all funds appropriated thereby are available for examina
tions and surveys; the same result is accomplished by gen
eral legislation for flood-control appropriations.u7 Annual ap
propriations for the Bureau of Reclamation, however, have 
contained specific amounts fo~ general investigations.na 

.,. Act of October 14, 1940, § 1, 54 Stat. 1119, 16 U. S. C. 590y. 
uo Act of August 28,1937, §§ 1, 2, 50 Stat. 869, 16 U.S. C. 590r, 590s. 
:wo Act of May 18, 1933, § 22, 48 Stat. 58, 69, 16 U. S. C. 831u. While the 

power to initiate surveys and planning was placed in the President by statute, 
lt was transferred to TVA. Ex. 0. No. 6161, Jnne 8, 1933. 

""' See Act of May 13, 1924, § 1, 43 Stat. 118, as amended, 22 U. S. C. Zi1. 
:wo Act of May 18, 1933, § 22, 48 Stat. 58, 69, 16 U. S. C. 831u. 
111 See, e. g., Act of June 30, 1948, 62 Stat. 1148; Act of August 11, 1939, § 2, 

53 Stat. 1414, 33 U. S. C. 701b-3. 
"' See, e. g., Act of September 6, 1950, ch. VII, title I, 64 Stat. 595. 
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PRoJECT EVALUATION.-Directly or indirectly, Congress. ik 
self determines the actual undertaking of federal water~re
source projects, as we shall shortly see in the discussion of proj
ect authorization. On the other hand, it has prescribed anum
ber of standards, most of them in general terms, bearing upon 
the administrative evaluation or selection of projects. There 
is no uniform criterion. The major purpose to be served by the 
project usually determines the standards to be applied. 

Nonfederal Power Projects.-In the licensing of nonfederal 
power projects, the project adopted must be such as in the 
judgment of the Federal Power Commission: 118 

will be best adapted to a comprehensive plan for im.:. 
proving or developing a waterway or waterways for the 
use or benefit of interstate or foreign commerce, for the 
improvement and utilization of water-power develop
ment, and for other beneficial public uses, including re
creational purposes • • •. 

Navigation Projects.-Congress has directed that if a pre
liminary examination shows a proposed improvement not ad
visable, no further action may be taken unless directed by 
Congress; if favorable, the Secretary of the Army has discre
tion to cause a survey to be made and the cost and advisability 
reported to Congress.120 

Among other things, reports on examinations and S11I"Veys 
must contain full information regarding the present and pro
spective commercial importance of the project and the prob
able benefit to commerce, together with data respecting public 
terminal and transfer facilities, the development and utiliza
tion of water power for industrial and commercial purposes, 
and other related subjects, provided that "consideration shall 
be given only to their bearing upon the improvement of navi~ 
gation," to the possibility and desirability of their coordination 
with navigation improvements to lessen the cost of such' im
provements, and to their relation to the "development and 

• Act of .June 10,1920,110(a), 41 Stat.1063, 1068, as amended, 16 u.s. c. 
803(a). 

• Act of March 4, 1913, I 3, 37 Stat. 801, 825, 33 u. s. c. 545. 
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regulation of commerce." 121 In addition, reports must con
tain a statement of "special or local benefit which will accrue 
to localities affected by such improvement and a statement of 
general or national benefits, with recommendations as to what 
local cooperation should be required, if any, on account of such 
special or local benefit." 122 

Moreover, in reviewing such reports, the Board of Engineers 
for Rivers and Harbors is required to have in view the amount 
and character of commerce existing or reasonably prospective 
which will be benefited by the improvement; the "relation of 
the ultimate cost of such work, both as to cost of construction 
and maintenance, to the public commercial interests in
volved;" and the public necessity for the work, and the pro
priety of its construction, continuance, or maintenance at the 
expense of the United States.123 

Superimposed on the foregoing requirements is the policy 
adopted by Congress in 1944 in connection with the exercise of 
its jurisdiction over the rivers of the Nation through the con
struction of navigation and flood-control improvements.124 

That policy recognizes the interests and rights of the states in 
determining the development of watersheds within their bor
ders and in water utilization and control, as therein authorized, 
to preserve and protect to the fullest possible extent established 
and potential uses, for all purposes, of the waters of theN ation's 
rivers.125 Moreover, that policy is to facilitate the consideration 
of projects "on a basis of comprehensive and coordinated de
velopment," and to limit: 128 

:mIll. See also 8Upra, n. 41, pp. 396--397 . 
... Act of June 5, 1920, § 2, 41 Stat. 1009, 1010, 33 U. S. C. 547 . 
... Act of June 13, 1902, § 3, 32 Stat. 331, 372, as amended, 33 U. S. C. 541. 

"Commerce" is defined to include the use of waterways by "seasonal passen
ger craft, yachts, house boats, fishing boats, motor boats, and other similar 
water craft, whether or not operated for hire." Act of February 10, 1932, 
47 Stat. 42, see 33 U. S. C. 541.. 

,.. Act of December 22, 1944, § 1, 58 Stat. 887, 888. This is the 1944 Flood 
Control Act. The same statement was repeated in the 1945 River and Har
bor Act. Act of March 2, 1945, §1, 59 Stat. 10. It has since been made ap
plicable in each River and Harbor and Flood Control Act. For the full text 
of the provision, see aupra, p. 96. 

• Ill. 
•It~. 
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the authorization and construction of navigation works 
to those in which a substantial benefit to navigation .,vill 
be realized therefrom and which ·can be operated consist
ently with appropriate and economic use of the waters of 
such rivers by other users. 

Flood-Control Projects.-In its 1936 declaration of flood-
control policy, Congress specified that: 121 

the Federal Government should improve or participate 
in the improvement of navigable waters or their tribu
taries, including the watersheds thereof, for flood-con
trol purposes if the benefits to whomsoever they may 
accrue are in excess of the estimated costs, and if the 
lives and social security of people are otherwise 
adversely affected. 

This policy, of course, applies not only to Army Engineer flood
control projects, but also to flood-control activities of the 
Department of Agriculture.128 In 1917, Congress required 
that the provisions of existing law relating to examinations and 
surveys for navigation shall "apply, so far as applicable," in 
the case of flood-control improvements.1,2e In addition, it 
then specified that all flood-control examinations and surveys 
must include a comprehensive study of the watershed, each 
report to include data regarding the extent and character of 
the area to be affected, the probable effect upon any navigable 
water, the possible economical development and utilization of 
water power, and other properly related uses.180 

Reports by the Board of Engineers for Rivers and Harbors 
must state its opinion as to what federal interest, if any, is 
involved; what share of the expense, if any, should be borne 
by the United States; and the advisability of adopting the 
project.181 

Irrigation Projects.-A standard totally different from the 
111 Act of June 22, 1936, I 1, 49 Stat. 1570, 33 U. S. C. 701a. For the fnll 

text of the provision, see aupra, p, 131. 
,. For the provisions relevant to flood-control activities of the Department 

of Agriculture, see aupra, pp. 374-377. 
,. Act of March 1, 1917, I 3, 39 Stat. 948, 950, 33 U. S. C. 701 • 
.. [d • 

.. u .. 
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foregoing criteria is specified for irrigation projects under the 
1939 Reclamation Project Act-a repayment standacd. That 
Act requires findings as to the engineering feasibility; esti
mated costs; and the parts thereof properly allocable to irri
gation, power, and municipal water supply and other miscel
laneous purposes.uz Allocations are separate for the part of 

· the estimated cost which can properly be allocated to irri
gation and "probably be repaid by the water users"; and of 
the parts allocable to power and to municipal water supply 
and other miscellaneous purposes, which can "probably be re
turned to the United States." ua 

Provision is made by the 1939 Act for nonreimbursable al
locations to flood control and navigation, and by a i946 statute 
for a like allocation to the preservation and propagation of fish 
and wildlife. 1M 

If the project be found by the Secretary to have engineer
ing feasibility, and· if the ''repayable and returnable alloca.
tions," together with any nonreimbursable allocations, equal 
the total estimated project costs, the project is deemed author
ized and may be undertaken after submission of the report and 
findings to the President and the Congress.185 Otherwise, or 
if adverse comments have been received from an affected state 
or the Secretary of the Army, the project may be undertaken 
only if authorized by act of Congress.18

• 

· Benefits and Costs.-With considerable variations, the fore
going standards contemplate some examination of relative ben
efits and costs of the projects and activities proposed. More-

.. Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 48a""b{a). 
For the full text of this provision and a discussion of earlier statutes, see 
aupra, pp. 193-195. 

With this standard, compare the provision for authorization of water
conservation and utilization projects, prescribing a modified repayment 
standard allowing for the use of relief and other funds for the costs which 
cannot be repaid. Act of October 14, 1940, § 3, 54 Stat. 1119, 1120, as 
amended, 16 U. S. C. 500&--1. 

• § 9(a), 53 Stat. 1193,43 U.S. C. 485h(a) •. 
.. § 9(b), 53 Stat. l.Ufl, 1194, 43 U. S. C:. 48a""b(b); Act of August 14, 1946. 

12, 60 Stat. 1080, as amended, 16 U. S. C. 662. 
•19(a), 53 Stat.1181,1193, 43 U.S. C. 485h{a). 
•111.; Act of December 22,1944, § 1(c), 58 Stat. 887,889. 
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over, all of the federal agencies concerned do evaluate such 
relative benefits and costs in considering projects.UT But what 
benefits and what costs are to be included and how they are 
to be measured are decisions which can and do vary substan
tially from agency to agency.138 

For example, as to the interest rate employed for the conver
sion of nonuniform benefits to an equivalent average annual 
benefit, the Army Engineers employ the average rate of interest 
payable on money borrowed for long-term private investment 
in the locality concerned, generally 4 to 5%.us But the Depart
ment of Agriculture generally employs a 2% rate.140 And the 
Bureau of Reclamation a rate of 2%%.141 

Similarly, as to the price level used in calculating benefits, 
the Army Engineers and the Department of Agriculture use 
the price level prevailing at the time of analysis.142 On the 
other hand, the Bureau of Reclamation employs its estimate 
of what average prices will be during the proposed project's 
life-as of May 1950, prices corresponding with the 1939-194:4: 
period. us 

Differences such as the foregoing are susceptible of resolu
tion by statutory prescription of a uniform standard or through 
administrative agreement. But the latter means cannot be 
employed to reconcile existing statutory differences in stand
ards for project selection. Outstanding in this respect is the 
fact that only in the case of Reclamation projects does there 
exist a statutory pay-out sta.ndard.1* No corresponding re
quirement obtains in the case of projects proposed for authori-

'"'PBoPOSm PIU.cnCES I"'B EcoNomc A..!rALYBI8 01' Rna BASIJir Pllo.n!lcrs, 
pn>pared by the Subeommittee on Benefits and Costs, J!'ederal Inter-Agency 
River Basin Committee, pp. 74-85 (May1950). 

-Ibid. 
-14.. p. 75. 
.. Ibid. 
.. Ibid • 
.. 14.. p. 74. 
.. Ibid. 

• However. apart from this standard. Congress has in indiYidual eases 
authorized irrigation projects by special statutes. See, e. fl .. BtTJmA.v 01' 

R.la.Ax.Ano11 Plon:cr FusiBII..l'rU8 AND AllTHOIUU'DOliS, Department of 
the Interior. pp.l23-124,141-142, 225, 290. 414. 537 (1949). 
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zation by the Army Engineers or the Department of Agricul
ture. 

The practical impact of this standard in the case of Recla
mation projects merits further comment. It appears inevi
table that, with the completion of the development of lands 
susceptible of cheaper reclamation improvement, the pay-out 
requirement will tend to limit future irrigation projects to 
those which have associated reimbursable features, especially 
power. But irrigation projects with power features may 
not be the most desirable in terms of relative benefits 
and costs. On the other hand, the Bureau of Reclamation in 
practice considers projects not alone on their pay-out ability, 
but also in terms of their relative benefits and costs.1

• 

Review and Authorization of Plans and Projects 

Both under statute and under voluntary administrative 
arrangement, project proposals and plans are subject to dif
fering requirements of review and authorization. In the case 
of certain projects, provision is made for pre-authorization re
view by states and federal agencies other than the construction 
agency. After examining these, we shall review the wide var
iations which occur in connection with project authorization. 

REviEw BY STATES AND FEDERAL AGENCIES Onn:R THAN THE 

CoNsmuCTION AGENCY.-Attention will be first directed to 
certain provisions of the 1944 Flood Control Act and the 1946 
statute concerning wildlife resources.1411 Thereafter, we shall 
note the unusual review provisions prescribed for water-con
servation and utilization projects. In addition to these statu
tory requirements, other procedures for pre-authorization 
review within the executive branch will be outlined. 

The 19# Flood Control Act.-This statute requires that 
plans, proposals, or reports of the Chief of Engineers for any 

.. PBoPosED PuCTICE8 I!'OB EooNOlliC ANAL YSIB 01' RIVER B.Uil'l' I'JionDCTB. 
prepared by the Subcommittee on Benefits and Costs. Federal Inter-Agency 
River Basin Committee, p. 74 (May1950) • 

.. Act of December 22, 1944, 58 Stat. 887; Act of August 14, 19!6. 60 Stat. 
1080, see 16 U.s. C. 661-666c. 
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works of improvement for navigation or flood control, not 
theretofore or therein authorized, be transmitted to each "af
fected" state, and tO the Secreta.ry of the Interior in certain 
cases. .. , Any state in which the works or any part thereof are 
proposed to be located is an "affected" state; in states lying 
wholly or in part west of the ninety-eighth meridian, any state 
within the drainage basin involved is also an "affected" state; 
while any state east of the ninety-eighth meridian, in addition 
to that in which the project is located, is an "affected" state 
only if in the judgment of the Chief of Engineers it will be su~ 
stantially affected by the proposed project.1411 Not all Army 
Engineer reports must be submitted to the Secretary of the 
Interior, only those where the plans or proposals are concerned 
with the use or control of waters which rise in whole or in part 
west of the ninety-seventh meridian.1411 

A 90-day period is provided within which the Secretary of 
the Interior and each "affected" state may submit written 
views and recommendations to the Chlef of Engineers. 150 

These must be transmitted to Congress by the Secretary of the 
Army, with such comments and recommendations as he deems 
appropriate, along with the proposed report.161 

In the ease of plans, proposals, or reports for irrigation proj
ects, the Secretary of the Interior is subject to the same pro
visions as are prescribed for the Chief of Engineers and the 

... Act of December 22, 1944, §1(a), 58 Stat. 837, 888. The pro~sions of 
11 were repeated in the 1945 River and Harbor Act. Act of March 2,1945, 
59 Stat. 10. While these provisions may be of continuing effect, they have 
nevertheless since been made speeijically applicable in each River and Har
bor and Flood Control Act. See also 90 CoNG. REc. 8487, and see aupra, 
D.136, p. 417. 

•1 1(a), 58 Stat. 887, 888. 
.. Id. The ninety-seventh meridian passes throngh Minnesota- imJne. 

diately east of Grand Forks, North Dakota, thence through North Dakota, 
South Dakota, Nebraska, Kansas, Oklahoma, and Texas between Dallas 
and Fort Worth. States wholly or partly west of the ninety-eight meridian 
include the foregoing States excepting Minnesota, and all states west of 
them. These are the 17 Western States nnder Reclamation Law. See 
.. ,.. .. p. 183.. 

-Ill. 
-ld. 



522 

Secretary of the Army.111
' Thus, review of irrigation projects 

by states is subject to the same definition as to which are "a£. 
fected," and the requirement of interdepartmental review is 
limited to cases where the plans or proposals are concerned with 
the use or control of waters which rise in whole or in part west 
of the ninety-seventh meridian. In this connection, it should 
be noted that another provision of the Act conditionally au
thorizes the construction of irrigation works at Army dam 
and reservoir projects.168 The scope of this provision is sub
ject to some disagreement between the Army Engineers and 
the Bureau of Reclamation. IN 

Fisk and Wildlife.-When any federal agency or nonfederal 
agency under federal permit impounds, diverts, or otherwise 
controls waters, it must consult with the Fish and Wildlife 
Service of the Department of the Interior and with the head 
of the state agency concerned with wildlife resources, with a 
view to preventing loss of and damage to wildlife :~:esources.11111 

In such cases, the reports and recommendations of the Secre
tary of the Interior and the state agency must be made an 
integral part of any report submitted by any federal agency 
responsible for engineering surveys and construction of such 
projects. us 

Water Comervation and Utilization Act.-In the develop
ment and operation of projects authorized by this statute, cer
tain responsibilities concerning settlement are vested in the Sec
retary of Agriculture~ pursuant to cooperative agreement with 
the Secretary of the lnterior.157 Moreover, in connection with 
project consideration, the Secretary of the Interior must sub
mit to the President his report and findings on prescribed mat
ters, and in connection with such reports and findings he must 
consult with the Secretary of Agriculture regarding participa-

•st(c), 58 Stat. 889. 
•1 8, 58 Stat. 891, 43 U. S. C. 390. 
111 See infra, p. 562. 
• Act of August 14, 1946, § 2, 60 Stat.1080, 16 U.S. C. 662. See also BUpra, 

pp. 327-330. . 
-liJ. 
• Act of October 14, 1940, §5(a), 54 Stat. 1119, 1122, as amended, see 

16 u. s. c. 590z.-3. 
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tion in the proposed project by the Department of Agricul
ture, a report of the Secretary of Agriculture on any such par
ticipation to be submitted by the Secretary of the Interior to 
the President.111 

Intradepartmental Review.-In addition io the foregoing re
quirements, other provisions exist for review of proposed proj
ects within the department responsible. Thus, in the case of 
both navigation and flood-control projects, it is required by 
statute that all reports on examinations and surveys and all 
projects or changes in projects be referred to the Board of Engi
neers for Rivers and Harbors for its recommendation.158 This 
Board submits to the Chief of Engineers its recommendations 
on commencing or continuing of improvements on which re
ports are required.160 In the case of flood-control works under 
the jurisdiction of the Department of Agriculture,· coordinating 
and reviewing arrangements exist through field committees and 
within the Department.181 The situation is the same with re
spect to the Department of the Interior in the case of Reclama
tion projects.162 

Review by the Bureau of the Budget.-Before a proposed 
plan is submitted to Congress, it must first be submitted to the 
Bureau of the Budget within the Executive Office of the Pres
ident, for its review and advice as to the relationship of the 
plan to the program of the President.188 Such review is re
quired whether or not individualized congressional authoriza
tion of the project is prerequisite to the expenditure of funds.186 

In certain cases, such review by the Bureau of the Budget does 
not in fact precede consideration of a proposed plan by Con
gress. For a committee of Congress may request that plans, 

•s 3, 54 Stat. 1120, as amended, see 16 U. S. C. 590z-L 
,. Act of .Tune 13, 1902, 13, 32 Stat. 331, 372, as amended, 33 U. S. C. 541; 

Act of March 1, 1917, 13, 39 Stat. 948, 950, 33 U.S. C. 70L See also HPf"IJ, 
pp. 99-100. 
•u. 
• See IUprG, pp. 436-438.. 
• See IUJ)f"a, pp. 438-439. 
• Ex. 0. No. 9384, October 4, 1943, 8 F. R. 13782, 31 U. S. C. 21 note fol

lowing. See also IUPf"G, pp. 423-424., 
•rt~. 
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at any stage of development, be transmitted for its 
consideration.1

8G 

AUTHORIZATION OF PROJECTS.-Jn two different ways and in 
varying degrees, Congress asserts its control directly or indi
rectly over selection and authorization of water-resource 
projects .... 

A first prerequisite is that Congress authorize the proposed 
activity by substantive legislation, including authorization for 
the appropriation of funds, as distinguished from the appro
priation itself.168 Such an authorization may be of a blanket 
eharacter, rendering individualized legislative approval un
ilecessary, as in the case of Reclamation projects.167 Or statutes 
may provide individualized project authorization, as generally 
in the case ofnavigation and flood-control projects of the Army 
Engineers.168 Modifications of these two extremes appear 
under other statutes, as we shall see. In this aspect of legisla
tive control, consideration of project proposals or reports rests 
with different legislative committees depending upon which is 
the prosecuting agency, even where the plans of the several 
agencies relate to development within the same river basin.169 

... For example, the proposed plans and report of the Army Engineers and 
Bureau of Reclamation for the Columbia Basin were requested by the Senate 
Committee on Public Works, an~ hearings were held thereon in May 1949. 
Such plans and reports were not reviewed and cleared by the Bureau of the 
Budget until February 1950, iii connection with H. R. 5472, 81st Cong., 1st 
sess. (1949). See Sen. Doc. No. 473, 81st Cong., 2d sess., pp. 4--6 italic (1950). 

,.. Rule XXI, Rur.Es oF THE HousE oF REPRESENTATIVES, H. Doc. No. 766, 
8oth Cong., 2d sess., pp. 415-428 (1949)·; Rule XVI, SENATE MANUAL, 
Sen. Doc. No. 11, 81st Cong., 1st sess., p. 20 (1949). 

'"'See supra, pp 193-194. Cf. Act of August 28, 1937, 50 Stat. 869, 16 
u. s. c. 590r-590x. 

188 See supra, pp. 100-105, 136-142. 
1110 For example, iii the Senate, matters pertaining to agriculture, forestry, 

rural electrification, and soil conservation are referred to the Committee on 
Agriculture imd Forestry; matters pertaining to navigation, the Coast and 
Geodetic Survey, the Weather Bureau, inland waterways, and fisheries and 
wildlife are referred to the Committee on Interstate and Foreign Comerce; 
matters pertaining to interstate compacts generally go to the Judiciary Com
mittee; public health matters go to the Committee on Labor and Public 
Welfare; matters relating to public lands, forest reserves created from the 
public domain, irrigation and reclamation, interstate compacts relating to 
apportionment of water for irrigation purposes, minerals, Geological Survey, 
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A second type of legislative control over project selection is 
that incident to the provision of funds. Here, agency activi
ties are reviewed by the appropriation committees of Congress.; 
Generally, all water-resource agencies require annual appro
priations. Even where special funds are available for water
resource development, an affirmative appropriation act is usu
ally prerequisite to their use, as we shall later see.170

' On the 
other hand, we shall also discuss a few instances where special 
funds are available without appropriation action, and other 
arrangements similarly permitting expenditures without spe
cific appropriation action.171 But even in these cases, detailed 
reports on proposed programs must be submitted to Congress.112 

A like requirement exists in the case of government corpora
tions.ua 

Through these means, therefore, Congress is provided with 
information upon which it may pass legislation affirmatively 
preventing any project activity. 

Before turning to ari. examination of the statutes providing 
for varying legislative review of proposed water-resource proj
ects, we should first note certain limitations which Congress 
has imposed upon its own action. 

Limitations on Legislative Consideration.-Prescribing cer
tain restrictions for itself, Congress in 1922 prohibited commit

. tee consideration of any navigation project with a view to its 
adoption, except with a view to a survey, if five years have 

and Indians go to the Committee on Interior and lnsnlar Affairs. formerly 
ealled Committee on Public Lands; matters relating to navigation and fiood 
control, water power, and pollution of navigable waters go to the Committee 
on Public Works. The situation Is substantially the same in the House. 
See Act of August 2. 1946, §§ 102, 121, 60 Stat. 812, 814, 822. See also Rule 
XI, RtJU:.a or THJ: Housz 01' RuB!:sENTATJVJ:&, H. Doc. No. 766, 80th Cong., 
2d sess., pp. 326-352 (1.949) ; Rule XXV, SEI'I'A'l'Z MANuAL, Sen. Doc. No. 11, 
81st Cong.,lst sess.. pp. 28-40 (1949). 

• See Ultra, p. 578. 
.. See iltfra, p. 57 4. 
-Act of J"une 10. 1921. 42 Stat. 20, as amended, 31 U. S. C. 1 e1 1eq.; Er. 

0. No. 9384, October 4, 1943, 8 F. R. 13782, 31 U. S. C. 21. note following. See 
also Act of September 12. 1.950. I§ 101, 102, 64 Stat. 832, - • 

.. Act of December 6, 1945, 1102, 59 Stat. 597, 598, as amended, 31 U. s. a. 
847. 
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elapsed since submission of a survey repori on the project.1a 

With respect to navigation and flood-control projects, Cengress 
in 1946 declared its policy that no project or "any modification 
not authorized" shall be authorized by Congress unless a repori 
has been previously submitted in conformity with law.171 The 
use of the phrase, "any modification not authorized," appar
ently reflects an intention not "to interfere with discretionary 
authority to modify projects as conferred on" the Secretary of 
the Army and the Chief of Engineers.tn No provisions cor
responding with the foregoing have been enacted in the ease 
of projects of other types, but individualized project authoriza
tion is not contemplated by statutes governing certain other 
cases, such as Reclamation projects. 

Navigation and Flood-Control Projects.-As we have pre
viously outlined in detail, it is generally required by statute 
that examinations and surveys for navigation and flood-control 
projects, as well as the projects themselves, may not be under
taken unless specifically authorized by Congress.11

T General 
congressional practice has long been to authorize such activity 
in omnibus acts containing a substantial number of projects.118 

In addition to the limitations imposed by the sheer number of 
projects thus simultaneously considered, the general rule re
quiring individualized authorization has been modified by a 
number of statutes in the nature of continuing authorizations, 
several permitting varying degrees of discretion in the use of 
funds for specified types of wor.k.1

"' · 

-Act of September 22, 1922, I 9, 42 Stat. 1038, 1043. 33 U. S. C. 568. 
-Act of July 24, 1.946, 12, 60 Stat. &n. 33 U. S. C. 701o. 
-SeD. Rep. No.1624, 79th Cong., 2d ~ p. 1 (1946). 
111 See npra., pp. 91--92, 100, 134, 1116. 
- See, e. g., Act of May 20, 1826, 4 Stat. 175; Act of December 22, 1M-!, 58 

Stat. 887; Act of March 2, 1945, 59 Stat.10; Act of llay 17, 1950, 64 Stat. 163. 
See also nprca, pp. 101-104, ~141. 

• The general rule requiring individualized authorization does not apply 
in the ease of operation and maintenance. As to flood~ntrol projects, 
express provision of statute authorizes "all appropriations" necessaey for 
their operation and maintenance. Act of August 18, 1941, I 10, 55 Stat. ms, 
651. 33 U. S. C. 701f-1 note following. 

While there is no oorlesponding statutory provision applying to navigation 
projects, annual lump-sum appropriations are made "For the presen-ation 
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As we group for joint consideration the following provisions 
applicable to flood-control and navigation work of the Army 
Engineers, it will be readily apparent that there is a lack of 
uniformity even here. 

(Project Modification)-In the case of navigation projects, 
whenever "entire reconstruction" of the work is essential. to its 
efficient and economical operation and maintenance, certain 
"modifications in plan and location" may be made where nec
essary to provide adequate facilities for existing navigation.180 

Different provisions apply to flood-control projects. For 
example, where the total authorization for a project is not 
sufficient for its completion, the Chief of Engineers may make 
expenditures on preparations for the project, and so modify the 
plans that the project will be smaller than originally planned 
"with a view to completing a useful improvement within an 
authorization." 181 Likewise, authority exists for modification 
of project plans in certain circumstances to provide additional 
storage capacity for domestic water supply or other conserva.- . 
tion storage, if the cost of such increased capacity is contributed 
by local agencies and they agree to utilize the same in a manner 
consistent with federal uses and purposes.1811 A unique alterna-
tive arrangement is available in the case of flood-control proj
ects, the Chief of Engineers being authorized to modify project 
plans so as to evacuate areas rather than protect them by levees 
or flood walls if the cost does not "substantially exceed" the 
resulting saving in project construction cost.181 

It should be noted here that flood-control projects of th~ 
Army Engineers are generally authorized "substantially in a,c.

cordance with" the recommendations submitted to Congress as . 

and maintenance of existing river and harbor works, and for the prosecution 
of such projects heretofore authorized as may be most desirable in the 
interests of commerce and navigation.• See, 8. g., Act of October 13, 1949, 
63 Stat. 845.-. As to repaho work. aee Act of ~uly 5, 1884. 1 4. 23 Stat. 133, 
147, as amended, 33 U. 8. C. 5. 

• Act of July 5. 1884. I 4. 23 Stat. 133. 147, as amended, 33 U. S. C. 5. 
• Act of August 18, 1941. I 2. 55 Stat. 638, 33 U. S. C. 70lm. 
• Act of June 22, 1936, I 5. 49 Stat. 1570, 1572. as added by Act of ~uly 19, 

1937, 11. 50 Stat. 515, 518, 33 U. 8. C. 70Th. 
• Act of June 28, 1938, 13, 52 Stat. 1.!:!15, 1216, 33 U. s. c. 'lOlL 

811611--61----3$ 
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a basis for the authoriza.tion.181 Navigation projects, on the 
other hand, are generally authorized "in accordance with" 
plans previously submitted.Uii Authority for variations is 
sometimes included, however.1811 

(Utility Repair, Alteration, and Reloca.tion)-Applying both 
to flood-control and navigation projects, a.1946 statute author
izes the "repair, relocation, restoration, and protection" of a. 
highway, railway, or utility when it has been or is being dam
aged or destroyed by reason of the operation of any dam or 
reservoir project under Army control.lll'l 

A 1940 statute makes provision for the altering or relocating 
of railroad bridges unreasonably obstructing na.viga.tion.188 

Marking a. shift in earlier policy, this legislation provides for 
an apportionment between the United States and the owners of 
the costs of such alteration or reloca.tion.188 Applying only to 
flood-protection projects, a. 1946 statute permits the Chief of 
Engineers to include at federal expense the necessary alter a-· 
tions of railroad bridges and approaches in connection there
with, if the authorized project includes such alterations.190 

(Bridges on Dams)-Applying generally to federal dam 
projects, authority exists to construct bridges on flood-control 
and navigation dams upon conditions of structural feasibility 
and clearance with specified agencies.191 

(Fishways}-The Secretary of the Army has authority to 
provide "practical and sufficient fish-ways'' whenever any 
river and harbor improvement is found to obstruct fish pas-

"" See. e. g., Act of December 22, 1944, § 10, 58 Stat. 887, 891; Act of July 
24, 1946, § 10, 60 Stat. 641, 643. 

. • See. e. g., Act of March 2, 1945, § 2, 59 Stat. 10, 1L But see Alabama
Coosa Project, 59 Stat.17 . 

... See. e. g., Act of May 17, 1950, § 106, 64 Stat. 163, -. ~rtain improve
ment of the Intracoastal Waterway in Florida may be constructed along 
any of several named routes or along "any other route as may be deemed 
feasible by the Chief of Engineers and approved by the Secretary of the 
Army." 

• Act of .July 24, 1946, § 9, 60 Stat. 641, 643, 33 U. S. C. 701q. 
• Act of .Tune 21, lMO, 54 Stat. 497, 33 U. S. C. 511-523. 
... § 6, 54 Stat. 499, 33 U. S. C. 516. See also npra, pp. 114-115. 
• Act of July 24, 1946, § 3, 60 Stat. 641, 642, 33 U. S. C. 701p. See also 

.,. pra, n. 75, p. 140. 
-Act of July 29, 1946, § 1, 60 Stat. 709, 23 U. S. C. 64. 
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sage.1112 A 1946 statute of general application also requires 
certain measures for the protection of fish and wildlife.198 

: 

(Power)-Sever8.1 separate statutes provide for power facili
ties at navigation and flood-control projects. For example, a 
1912 statute authorizes the Secretary of the Army, upon recom
mendation of the Chief of Engineers, to provide in the perma
nent parts of an authorized dam "such foundations, sluices, or 
other works, as may be considered desirable for the future de
velopment of its water power." 194 Moreover, with respect to 
navigation dams authorized since 1945, with one possible ex
ception, Congress has directed the installation of penstocks and 
other facilities adaptable to future use for development of 
power, when approved by the Secretary of the Army upon 
recommendation of the Chief of Engineers and the Federal 
Power Commission.195 A like provision has been made appli
cable with respect to flood-control projects authorized since 
1938.198 

(School Facilities)~The earlier provisions for school facili
ties at specified water-resource development projects appear to 
have been superseded, in effect, by two acts of general applica
tion passed in 1950.191 These statutes authorized federal assist-~ 
ance for school construction and assistance to school districts in 
federally affected areas. Although neither repeals the previous 
authorizations, each transfers to the Commissioner of Educa
tion appropriations made to other agencies for the same pur
poses covered by it, and prohibits further appropriations for 
such purposes under other acts for a limited number of years.198 

(Other Exceptions)-The statutes involved here are like 

.. Act of August 11, 1888, §11, 25 Stat. 400, 425, 33 U. S. C. 608 • 

.. Act of August 14. 1946, 60 Stat. 1080, see 16 U.s. C. 661--666c. See also 
aupra, pp. 329-330. 

,.. Act of J"uly 25, 1912, § 12, 37 Stat. 201, 233, 33 U. S. C. 609. A 1917 
st11tute required that provisions of existing law relating to navigation im
provements "apply, so far as applicable," to flood-control improvements. 
Act of lllarch 1, 1917, § 3, 39 Stat. 948, 950, 33 U. S. C. 701. 

• See aupra, n. 199, p. 291. 
•• See aupro, p. 141. 
.., Act of September 23, 1950, 64 Stat. 967 ; Act of September 30, 1950, 64 

Stat. 1100. For the earlier provisions, see aupra, pp. 109, 140. 
•1 200, 64 Stat. -; I 8, 64 Stat. -. 
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those preceding in that they are exceptions to the general rule 
under which navigation and flood-control projects and activities 
are individually authorized. Unlike the foregoing, however, 
the following statutes are so framed as to remove the necessity 
for obtaining funds for each individual operation. In some 
instances, provision is made for expenditure from available 
funds. In other cases, "emergency" funds are authorized to be 
appropriated. 

An outstanding example involves "small flood-control proj
ects." The Secretary of the Army is authorized to allot up 
to $3,000,000 in any one fiscal year from appropriated funds 
for the construction of undefined "small flood-control proj
ects" not specifically authorized by Congress and not within 
the areas intended to be protected by authorizedprojects.188 

Such projects must also come within the 1936 congressional 
declaration of policy, and must be complete in themselves and 
not commit the United States to additional improvement to 
insure their successful operation.1100 Not more than $150,000 
from appropriations for any one fiscal year may be allotted at 
a single locality and the local cooperation provisions of the 
amended 1936 Act shall apply.201 

Another example involving wide discretion in use of funds 
concerns undefined "rescue work" or the repair or maintenance 
of flood-control work threatened or destroyed by flood.2011 This 
authorization includes the strengthening, raising, extending, 
or other modification for adequate functioning of the work for 
flood control.zos In 1950, Congress made provision for an 
emergency fund of $15,000,000 for such activities, authorizing 

• Act of ~une 30, 1948, §205, 62 Stat. 1171, 1182, 33 U. S.C. 701s (Supp. 
lll). The 1948 statute's specification of a $2,000,000 amount was increased 
to $3,000,000 by the Act of May17, 1950, I 212, 64 Stat. 163, -. 

-ltl. For the text of the 1936 policy declaration, see 111,-a, p. 131. 
• ltl. The 1948 statute's limitation of $100,000 was increased to $150,-

000 by the 1950 Act. See .upra, pp. 1B6-137. 
• Act of ~uly 24, 1946. 1 12, 60 Stat. 641, 652, as amended, 33 U. S. C. 

701n (Sopp. W). 
-Act of ~une 30, 1948, 1 206, 62 Stat. 1171, 1182, see 33 U. S. C. 701n 

(Supp. m). 
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an appropriation for initial establishment of the fund and its 
replenishment on an annual basis.20

' 

Somewhat similar authority exists for the construction of 
emergency bank-protection works to prevent flood damage to 
highways, bridge approaches, and public works. When the 
Chief of Engineers deems such work advisable, the Secretary 
of the Army is authorized to allot up to $1,000,000 per year 
from flood-control appropriations, but not more than $50,000 
at any single locality.201 

In the interests of either navigation or flood control, snag 
and debris removal and channel straightening may be prose
cuted, under specified conditions and within specified limits, 
without individualized authorization or appropriation.206 

Moreover, each appropriation act for river and harbor works 
since 1936 has made provision for expenditure of sums neces
sary "for the maintenance of harbor channels provided by a 
State, municipality, or other public agency, outside of harbor 
lines and serving essential needs of general commerce and navi
gation." 207 Similarly, the Secretary of the Army is authorized 
to make direct allotments from available appropriations for 
drift removal in certain harbors and their tributaries.208 

Passing note should be made of another exception to the 
general rule requiring individualized authorization for the un
dertaking of navigation work by the· Army .Engineers on a 
project-by-project basis. This is the surveying and charting · 
of the "Northern and Northwestern lakes," an operation con
tinuing since 1841 under legislation appropriating funds for 
that purpose.108 

Flood-Control Work by the Department of Agriculture.-By 

.. Act of May 17, 1950, 1210, 64 Stat. 163. See auprtJ, n. 62, pp. 137-138. 
• Act of July 24, 1946, I 14, 60 Stat. 641, 653, 33 U. S. C. 701r. 
• Act of March 2, 1945, I 3, 59 Stat. 10, 23, 33 U. S. C. 603a; Act of August 

28, 1937,1 2, 50 Stat. 876, 877, as amended, 33 U.S. C. 701g. See also aupnJ, 
D. 155, p. 102 . 

., See, e. g., Act of May 15, 1936, 49 Stat. 1278, 1306. 
• Act of July S, 1930, I 6, 46 Stat. 918, 947, 33 U. S. C. 607a; Act of June 

30, 1948, 1102, 62 Stat. 1171, 1113, 33 U.S. C. 572 (Supp. III); Act of May 
11, 1950, 1102, 64 Stat. 163, -. 

• See 111pra, p. 104. 
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a 1937 statute, the Secretary of Agriculture is generally au
thorized to make preliminary examinations and surveys 11for 
run-off and water-flow retardation and soil-erosion prevention 
on the watersheds" of all waterways previously authorized to 
be surveyed by the Army Engineers.210 Works of improvement 
for such measures are "authorized to be prosecuted by the De
partment of Agriculture under the direction of the Secretary of 
Agriculture and in accordance with plans approved by him." 211 

In practice, the Department of Agriculture nevertheless pre
pares and submits to Congress programs for works of improve
ment.212 And Congress has specifically authorized such works 
in the same manner as it individually authorizes the flood-con
trol projects of the Army Engineers.213 

In addition, and without individualized congressional 
authorization, the Secretary of Agriculture is empowered to 
undertake "emergency measures for run-off retardation and 
soil-erosion prevention" to safeguard lives and property from 
Hoods and the products of erosion "on any watershed" which 
has been suddenly impaired by fire or other natural force.214 

Not to exceed $300,000 may be expended during any one fiscal 
year for such emergency measures.215 

Irrigation Projects.-Reclamation projects meeting there
payment standard do not require individualized legislative 
authorization. And there are correspondingly fewer statutory 
exceptions to this general rule than in the case of Army En
gineer projects which generally require such specific authoriza
tion, as we have seen. 

Under the Reclamation Project Act of 1939, any new project, 
new division of a project, or new supplemental works on a 

.,, Act of August 28, 1937, § 3, 50 Stat. 876, 877. See also supra, pp. 
374-875. 

111 Act of June 28, 1938, § 7, 52 Stat. 1215, 1225, 33 U. S. C. 701b-1. See 
also supra, n. 136, p. 375 . 

.,. See, e. g., H. Rep. No. 1309, 78th Cong., 2d sess., pp. 51-52 (1944); Sen. 
Rep. No. 1030, 78th Cong., 2d sess., pp. 26-29 (1944) . 

.,. See, e. g., Act of December 22, 1944, § 13, 58 Stat. 887, 905 . 

.,, Act of December 22, 1944, § 15, 58 Stat. 907, amending § 7 of the Act 
of June 28, 1938, 52 Stat. 1215, 1225 • 

.,. Act of May 17, 1950, § 216, 64 Stat. 163, -. 
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project shall be deemed authorized and may be undert~en 
after the Secretary of the Interior has submitted his report and 
feasibility findings "to the President and to the Congress." 216 

As earlier noted, such findings concern engineering feasibility, 
estimated construction costs, and the parts of those costs prop
erly allocable to irrigation, power, and municipal water supply 
or other miscellaneous purposes, together with any nonreim
bursable allocations to navigation, flood control, and preserva
tion and propagation of fish and wildlife.217 But if the Act's 
pay-out requirement is not met, individualized legislative 
approval is required.2.16 So also if an "affected" state or the 
Secretary of the Army objects to the plans or proposals.219 

However a proposal for the construction of irrigation works • 
in connection with Army dam and reservoir projects may be 
undertaken only after a report and finding, as described above, 
and after "subsequent specific authorization" by Congress.22

" 

Here, it is provided . that, "within the limits of the ·water 
users' repayment ability" the report may be predicated upon 
"the allocation to irrigation of an appropriate portion of the 
cost of the structures and facilities used for irrigation and other 
purposes." 221 This authorization procedure is made expressly 
inapplicable to any dam or reservoir constructed by the Army 
Engineers prior to December 22, 1944, which provides conserva
tion storage of water for irrigation purposes.222 

The Secretary of the Interior is generally authorized in con-· 
nection with the coi:.struction or operation and maintenance 
of any project to acquire lands or interests therein for the "re
location of highways, roadways, railroads, telegraph, telephone, 
or electric transmission lines, or any other properties whatso
ever," the relocation of which is necessitated by project con-

... Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485h(a). 
See also supra, n. 257, p. 194. 

"''See 1upra, pp. 194-196. 
111 See IUflra, p. 195. 
111 Act of December 22, 1944, §1(c), 58 Stat. 887, 889. 
• Act of December 22, 1944, § 8, 58 Stat. 887, 891, 43 U. S. C. 390. 
•I d. Ct. Act of June 5, 1944, § 3, 58 Stat. 270, 43 U. S. C. 593b (Hun

gry Horse Project) • 
... [d. 
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struction, operation, and maintenance.• To this end, he may 
enter into contracts with the owners of such properties where
by they undertake to acquire the property needed for reloca
tion, or to perform the work involved in such relocation.... He 
is also empowered to make contracts for the "exchange or re
placement of water, water rights, or electric energy or for the 
adjustment of water rights." 125 

Furthermore, authorizations provided in certain previously 
described general statutes apply in the case of Reclamation 
projects. These include provisions for bridges on dams, meas
ures for the protection of fish and wildlife, and for construction 
of school facilities at federally affected areas.228 

Water-Conservation and Utilization Projects.-Another and 
different method of authorization is prescribed in the ca.se of 
water-conservation and utilization projects authorized for de
velopment by the Secretary of the Interior in cooperation with 
the Department of Agriculture... Such a project is deemed 
authorized after submission of prescribed findings by the Secre
tary of the Interior to the President, and after the President 
approves such findings and himself makes further prescribed 
findings.228 

Projects Under the Water Facilities Act.-In carrying out the 
policy of Congress to assist in providing facilities for water 
storage and utilization in arid and semiarid areas, the Secretary 
of Agriculture is generally authorized toJormulate and keep 
current a program of projects for the construction and mainte
nance of "ponds, reservoirs, wells, check-dams, pumping instal
lations, and other facilities for water storage or utilization," and 
to construct, and sell, or lease such facilities.229 Individualized 
legislative authorization is not prerequisite. 

• Act of August 4, 1939, §14, 53 Stat. 1187, 1197, 43 U. S. C. 389. 
DIJfJ, 
IIIJfJ, 
.. See aupra, pp. 94-95, 329--330, 529 . 
.. Act of August 11, 1939, 53 Stat, 1418, as amended and restated by Act 

of October 14,1940, 54 Stat.ll19, as amended, 16 U.S. C. 590y-590z-11. See 
also aupra, pp. 243-245. 

111 §3, 54 Stat.1120, as amended, 16 U. S.C. 590z-1. 
111 Act of August 28,1937, §§ 1, 2, 50 Stat. 869, 16 U. S.C. 590r. 5908. 
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Tennessee VaUey Authority.-Among the general powers 
granted ro TV A in the case of the Tennessee River and its 
tributaries, it is pertinent ro note here its authority ro con
struct such dams and reservoirs as will provide a described nine
foot channel and will best serve ro promote navigation and 
control destructive floods.- It has similar power ro acquire 
or construct navigation projects and incidental works, includ
ing certain power facilities.• Again, individualized legisla
tive authorization is not required. The foregoing provision 
was accompanied by a direction for TV A ro report ro Congress 
by April1, 1936, its recommendations for unified development 
of the Tennessee River System. • 

Another variation here should be noted. In case any bridge 
or other highway or railroad structure is endangered by any 
TVA dam, reservoir, or other improvement, its owner must 
be compensated for "the reasonable actual cost. of such ~ 
Wction, alteration, reconstruction. relocation, or repl.acem.ent'' 
as may be necessary or proper ro preserve its safety or utility 
or ro meet the requirements of navigation or flood control81 

International Boundary and Water Commission, United 
States and Mexico.-With respect ro the Rio Grande below 
Fort Quitman, Texas, the President has general authority ro 
construct any and all works or projects recommended ro him as 
a result of specified investigations authorized in the case of 
the boundary between the United States and Mexico and which 
he deems "necessary and proper."- Individualized legislative 
authorization is not required. 

It should also be noted that several such projects are con
templated by a 1944 treaty providing for their construction by 
the International Boundary and Water Commission.- The 

• Act of llay IB.l933.14(J), 48 Stat. 58, 61, as amended by Act of August 
81.1935, 12. 49 Stat. 1075, 16 U.S. C. 83lc(j). 

-14. See also..,.., pp. 300-309. 
• Act of August 31, 1935, I 2, 49 Stat. 1075. 
• Act of November 21, l9U, 55 Stat. 773, 16 U. S. C. 83~L Of. avpnr., 

pp. 114-11.5. 
a Act of August 19, 1935, I 2, 49 Stat. 660, see 22 U. S. C. 277a. 
• Treaty of Jlebruary 3, 1944, Art. 5, 59 Stat. 1219, 1928, Treaty Series 99t. 

See also .. ,.., pp. 122-123, 148-149, 480-481. 
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President had previously been authorized to construct "any 
project or works which may be provided for in a treaty entered 
into with Mexico." 238 In consenting to ratification of the 1944 
treaty, the Senate prescribed that no officer or employee of the 
United States may commit the United States to the construc
tion of any works other than those specifically provided for in 
the treaty without the prior approval of Congress.28

' 

Pattern of Authorization.-The foregoing provisions range 
from individualized legislative authorization of projects 
to a blanket grant of authority to an agency head. The varia
tions seem generally related to the scope of possible project se
lection under the program involved. 

Thus, as a result of nation-wide jurisdiction over navigation 
and flood-control projects, the scope of possible activity is 
broadest in the case of the Army Engineers. For they plan and 
construct such projects on a nation-wide basis. In turn, stat
utes make individualized legislative approval prerequisite as a 
general rule. 

On the other hand, projects of the Bureau of Reclamation 
are by nature limited to arid and semiarid areas and under 
Reclamation Law to the West. Under a prescribed statutory 
standard, projects may be authorized after submission of 
administrative findings to the President and to Congress. But 
selection is limited by the fact that, if an "affected" state or the 
Secretary of the Army objects, the project may be authorized 
only by act of Congress. .. 

Another difference may be noted. No pay-out formula is 
prescribed for Army Engineer projects. But Congress has in 
certain types of cases required "local contributions" toward 
flood-control projects. Like contributions have been re
quired as to some individual navigation projects.288 In the 
case of Reclamation projects, on the other hand, the statutory 
pay-out standard tends to limit further the range of project 
selection. 

• Act of August 19, 1935, § 2, 49 Stat. 660, see 22 U.S. C. 277a. 
- Sen. Res. of Apri118, 1945, 59 Stat. 1263. 
'""See supra, n.175, p. 106. 
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Three factors seem to narrow the impact of the foregoing 
differences. First, as a sequel of the general rule for requiring 
individualized legislative approval of navigation and flood
control projects, Congress has enacted a number of statutes in 
the nature of _continuing authorizations for specified types of 
work in the interests of navigation and flood control. Sec
ondly, Congress in 1944 established a procedure for authoriza
tion of the undertaking of irrigation works at Army dani and 
reservoir projects. Finally, in a number of individual cases, 
Congress has relaxed the pay-out standard for Reclamation 
projects by lengthening the repayment period/39 and in several 
cases it has individually authorized Reclamation projects.240 

Certain features of the bases for project selection under the 
other statutes should be noted. In each, legislative control is 
less direct, none requiring individualized project approval by 
Congress. As to project selection in the cases of the TV A and 
International Boundary and Water Commission, significance 
may attach to two facts. In both instances, the geographic 
area involved is relatively small, and available information in 
both cases made it possible to foresee the probable effect of 
blanket authorizations.241 Similarly limited is the range of 
project selection under the Water Conservation and Utiliza
tion Act and under the Water Facilities Act. Both are 
restricted to arid and semiarid regions, and both impose ceil-
ings on project expenditures. · 

ANNUAL REVIEW BY APPROPRIATION CoMMITTEES.-In addi
tion to whatever legislative review of individual project pro
posals may be provided under the procedures already outlined, 
each federal agency must submit to Congress its annual budget 
program and summary of project activities for review by the 
appropriation committees of Congress.242 

• See supra, n. 333, p. 208 
"'"See, e. g., supra, n. 144, p. 519. 
""See, e. g., H. Doc. No. 328, 71st Cong., 2d., sess. (1930); H. Doc. No. 359; 

71st Cong., 2d sess. (1930). See also H. Rep. No. 422, 74th Cong., 1st sess., 
pp. 2-3 (1935). 

In the case of the Rio Grande, surveys bad been continuing for some time. 
Act of May 13, 1924, 43 Stat. 118, as amended, 22 U. S. C. 277. 

101 See au pro, p. 525. 
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This includes government corporations..- Their budget pr~ 
grams musl be submitted through the Bureau of the Budget to 
the President., and thence to Congress.- Moreover, it is ex
pressly stipulated that, "if necessary, legislation shall be enacted 
making available such funds or other financial resources as the 
Congress may determine." - It is not clear whether this lan
guage contemplates merely appropriation of additional funds, 
or whether it affirmatively authorizes restrictive provisions in 
an appropriation act with respect to corporate funds, a restric
tion which would otherwise be subject to a point of order as 
substantive legislation.- It should be noted, however, that 
although the same section expressly prohibits its being con
strued as affecting in any way the section of the Tennessee 
Valley Authority Act allowing TV A to retain and use its 
revenues,- a 194:7 appropriation statute did contain a res1ric
tion applicable to TV A.-

The point is th.at annual submission of a budget program by 
federal agencies permits full legislative review by Congress, 
affording opportunity for control over project selection and 
activities in federal water-resource programs. 

Restrictions on Use of Water 

Under existing law, a number of restrictions on the use of 
water must~ considered in the design, construction, and oper
ation of water-resource projects and activities. 

-"'It is hereby declared to be the policy of the ~ to ~ GoYem
meot mrporatioDS and tlleir t:raDsadiODS and operatioDS under annual 
aerutiD:J by the Concresa and to pronde current finaneiaJ eootrol thereof. .. 
Act of December S. 1.945, I 2, 59 Stat. 597. 31 U. S. C. ML This is the 
GmenuneDt Corporation Control Act. 

-u1oz. 100. 59 Stat. 598. 31 u. s. c. sn. 848.. 
-1101. 59 Stat. 5118. 31 U. B. C. &!9. 
-BuJe XXI. Buus or TBB BOUBB or~ B. Doe. No. '166. 
80th~ 2d .... PP, 41.6-417 (1.949); RuJe XVI. SmiAD ll..uroAI. 8eo. 
Doe. No. 11. 81Bt ~1st ae... p. 20 (1.949). 'l'hen is. of course. DO ques
tion aa to the nlidit7 of aoch restrietioDs If enaeted. 

- 1101. 59 Stat. 598. 31 U. B. C. 849: Act of 1IQ' 18. 1933. I 211\ 48 Stat. 58. 
'll, .. •mended. 18 u. B. c. 8317. 

-Act ot J"uJ,J 30, IM7. Titles I. U. 61 Stat. 574. 576. 18 U. B. C. 831h-Z 
(So:pp.W). 
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BACKGROUND.-As we earlier noted, the riparian doctrine 
prevailing in the East permits only an owner of lands riparian 
to a stream to make use of its waters, and only on his riparian 
lands.M& We also pointed out that, under the arid conditions 
generally prevailing in parts of the West, a custom evolved 
whereby acquisition of water by prior appropriation for bene-
ficial use was entitled to protection. The first in time is prior in 
right. Nor are appropriative water rights confined to riparian 
owners. Evolving from custom and usage, the doctrine of ap
propriation was early recognized in legislation and judicial 
decision. Today, while some of the 17 Western States still 
variously recognize the riparian doctrine, it has been specifically 
repudiated by eight of them. On the other hand, the appro
priation doctrine is variously recognized in all17 States. 

Similarly, we have previously observed that contests arose be
tween appropriators under this possessory system and patentees 
under the 1862 Homestead Act and the 1864 Pacific Railway 
Act, the latter claiming to be successors of the United States 
with the right to oust prior appropriators of waters on the lands 
patented.250 Soon thereafter, Congress passed the Act of 1866, 
a statute making good appropriations in being as against later 
patents to riparian parcels of the public domain.251 An 1870 
supplement subjected patents, preemptions, and homesteads to 
accrued water rights, or rights to ditches and reservoirs used in 

. connection with such water rights, as may have been acquired · 
under or recognized by the 1866 Act.252 

Significant also is the proviso in the Desert Land Act of 1877, 
which makes the right to the use of water dependent upon 
"bona fide prior appropriation" not to exceed the amount of 
water "actually appropriated, and necessarily used for the pur
pose of irrigation and reclamation." 258 With respect to that 
part of the public domain subject to the 1877 Act, the Supreme 

.. See ltiJWG, pp. 34-35,155-158. 
- See ltlpra, pp. 35-36. 
• See ltiJIF"'I, pp. 35-37. For the text of the relevant portion of the Aet of 

1866, see eu pr11, p. 36. 
• For the text of the relevant portion of the Act of 1870, see aupra, p. 36. . 
• For the full text of the relevant portion of the Aet of 1817, aee BtlprG, 

pp. 31-38. 
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Court has said that Congress intended to establish a rule that 
for the future the land should be patented separately, and that 
"all non-navigable waters thereon should be reserved for the 
use of the public under the laws of the states and territories 
named., 154 This statute: -

simply recognizes and gives sanction, in so far as the 
United States and its future grantees are concerned, to 
the state and local doctrine of appropriation, and seeks 
to remove what otherwise might be an impediment to 
its full and successful operation. 

The effect of the recognition accorded by these statutes to 
the doctrine of appropriation so far as they concern public 
I8.nds is subject to certain qualifications, as is apparent from 
several decisions of the Supreme Court.258 Thus, Un.less au
thorized by Congress: 257 

a State cannot by its legislation destroy the right of the 
United States, as the owner of lands bordering on a 
stream, to the continued flow of its waters; so far at 
least as may be necessary for the beneficial uses of the 
government property. 

Nor did Congress by the Acts of 1866, 1870, and 1877 intend 
"to release its control over the navigable streams of the coun
try'' or to grant the right "to appropriate the waters on the 
sources of navigable streams to such an extent as to destroy 
their navigability., Z58 When it later held the Colorado 
River to be a navigable stream of the United States, the 
Supreme Court in 1936 said: 269 

The privilege of the states through which it flows and 
their inhabitants to appropriate and use the water is 
subject to the paramount power of the United States to 
control it for the purpose of improving navigation. 

- CaliforRia Oregon Power Co. v. Beaver Porllarwl Cement Co., 295 U. S. 
142, 162 (1935). 

- 295 U. S. at 164. 
• See •upru, pp. 38-42.. _ 
• Ur&ite4 Statu v. Rio Grarule Irrigatlotl Co., 174 U. S. 690, 700 (1899). 
•l74 U.S. at 706. 
-Arizona v. Califonaio, 298 U.S. 558,569 (1936). 

; 
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1\foreover, exercising its treaty-making powers, the United 
States has undeniable authority to reserve the waters of a non
navigable stream and exempt them from appropriation under 
state laws.280 

Furthermore, after enactment of the statutes discussed above, 
Congress passed still other laws involving use of public lands 
which either purport to exercise control over the acquisition of 
rights to use of water, or proceed on an assumption of the exist
ence of the power to do so.261 For example, in 1897, it enacted 
this provision regulating the use of waters within national 
forests: 262 

All waters on such reservations may be used for 
domestic, mining, milling, or irrigation purposes, under 
the laws of the State wherein such forest reservations 
are situated, or under the laws of the United States and 
the rules and regulations established thereunder .. 

Such is the division between federal and state power under 
the Constitution, and such is the situation created by statutes, 
summarized briefly above, that conflicting claims over rights 
to use of waters frequently arise in the West. We have already 
referred to one, for example, that involving the unresolved 
claim recently advanced by the United States that the Acts of 
1866, 1870, and 1877 did not divest it of title to or control over 
unappropriated waters in nonnavigable streams in the West.263

. 

FEDERAL WATER-RESOURCE PROJECTS AND ACTIVITIES.-The 
importance of rights to use of water in the economy of the West 
is a matter of common knowledge. And Congress has pre
scribed a number of measures recognizing that importance in 
statutes providing for federal participation in the development, 
utilization, and conservation of water resources. Such pro
visions of course affect the design, construction, and operation 
of water-resource projects and activities. But these measures 
do not cover the full range of possible difficulties, as we shall 
see. 

• Wintera Y. United Btatea, 207 U. S. 564. 577 (1908} • 
., See IUPrG, D. 171, p. 42. 
• Act of June 4, 1897, 11, 30 Stat. 11., 36, 16 U. S.C. 481. 
- See lllflrG, pp. 41-42. 
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Navigation and Flood-Control Projects.-In the 1944 Flood 
Control Act, Congress included this pronouncement of 
policy:-

In connection with the exercise of jurisdiction over 
the rivers of the Nation through the construction of 
works of improvement, for navigation or flood control, 
as herein authorized, it is hereby declared to be the 
policy of the Congress to recognize the interests and 
rights of the States in determining the development of 
the watersheds within their borders and likewise their 
interests and rights in water utilization and control, as 
herein authorized to preserve and protect to the fullest 
possible extent established and potential uses, for all 
purposes, of the waters of the Nation's rivers; to facili
tate the consideration of projects on a basis of compre
hensive and coordinated development; and to limit the 
authorization and construction of navigation works to 
those in which a substantial benefit to navigation will be 
realized therefrom and which can be operated consist
ently with appropriate and economic use of the waters of 
such rivers by other users. 

In conformity with that policy, Congress prescribed measures 
for cooperation with "affected'' states, the details of which we 
have already set forth.286 The policy quoted above and the 
procedures prescribed for cooperation relate to improvements 
for navigation and for flood control. 

In addition, Congress at the same time enacted the following 
restriction on navigation use:-

The use for navigation, in connection with the opera
tion and maintenance of such works herein authorized 
for construction, of waters arising in States lying wholly 
or parUy west of the ninety-eighth meridian shall be 
only such use as does not conflict with any beneficial 
consumptive use, present or future, in States lying 
wholly or parUy west of the ninety-eighth meridian, of 

----
-Act of December 22, 1944. 11, 58 Stat. 887. 

' -See aupra, pp. 96--97, 5~22. 
•§1(b), 58 Stat. 889. 
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such waters for domestic, municipal, stock water, irriga
tion, mining, or industrial purposes. 

This restriction is thus made applicable only to the works au
thorized in the 1944 statute. But the same restriction was 
repeated with respect to projects authorized by the 1945 River 
and Harbor Act, and has since been made applicable as to 
those authorized in all subsequent Flood Control and River 
and Harbor Acts.2117 As to the Arkansas River and its tribu
taries, Congress has specified that the word "navigation" in the 
above-quoted provision shall include the use of water for power 
purposes.268 

No provision is made, however, with respect to waters other 
than those "arising in States lying wholly or partly west of the 
ninety-eighth meridian." Nor is there a legislative difective 
establishing a relationship between the operation and main
tenance of pre-1944 projects and uses of water under state law. 

It should also be noted that no corresponding general restric
tion has been enacted with respect to control of water for pur
poses of flood control. However, with respect to the Denison 
Dam, Congress in 1938 stated that: 2119 

The Government of the United States acknowledges 
the right of the States of Oklahoma and Texas to con
tinue to exercise all existing proprietary or other rights 
of supervision of and jurisdiction over the waters of all 
tributaries of Red River within their borders above 
Denison Dam site and above said dam, if and when con
structed, in the same manner and to the same extent as 
is now or may hereafter be provided by the laws of said 
States, respectively, and all of said laws as they· now 
exist or as same may be hereafter amended or enacted 
and all rights thereunder, including the rights to im
pound or authorize the retardation or impounding 
thereof for flood control above the said Denison Dam 
and to divert the same for municipal purposes, domestic ----

-See, e. g., Act of March 2,1945, § 1 (b), 59 Stat.10, 11. 
~Act of July 24, 1946, 11, 60 Stat. 634. 
• Act of June 28,1938, l4(b)~ 52 Stat.1215, 1219. 

811611--61----36 
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uses, and for irrigation, power generation, and other 
beneficial uses, shall be and remain unaffected by or as 
a result hereof. All such rights are hereby saved and 
reserved for and to the said States and the people and 
the municipalities thereof, and the impounding of any 
such waters for any and all beneficial uses by said States 
or under their authority may be as freely done after the 
passage hereof as the same may now be done. 

The 1944 Act also contains an authorization for the Secre
tary of the Army to make contracts for domestic and industrial 
uses for surplus water available at any reservoir under Army 
control.270 And Congress directed that no such contracts 
"shall adversely affect then existing lawful uses" of such 
water.271 

., 

Irrigation Projects.-Unlike navigation and flood-control 
projects governed by the foregoing provisions, projects under 
Reclamation Law involve principally a "consumptive" use of 
water-the putting of water on land to enable its productive 
use. The 1902 Reclamation Act contains a provision char
acterized by the United States Supreme Court as "a direction 
by, Congress to the Secretary of the Interior" to proceed in 
conformity with state laws in the appropriation of water for 
irrigation purposes.272 This requirement, Section 8, provides: 273 

That nothing in this Act shall be construed as affect
ing or intended to affect or to in any way interfere with 
the laws of any State or Territory relating to the control, 

""Aet of December 22, 1944, § 6, 58 Stat. 887, 890, 33 U. S. C. 708. 
mlfl. 
m NebrfJIJka v. Wyoming, 325 U. S. 589, 614 (1945). 
""Aet of ;June 17, 1902, § 8, 32 Stat. 388, 390, 43 U. S. C. 383, 372. See 

also 81lpra, pp. 46-48. 
With Section 8 compare this provision appearing in a recent statute 

authorizing the Folsom Dam, "Nothing contained in this Act shall be con
strued by implication or otherwise as an allocation of water and in the 
studies for the purposes of developing plans for disposal of water as herein 
authorized the Secretary of the Interior shall make recommendations for 
the use of w ater in accord with State water laws, including but not limited 
to such laws giving priority to the counties a11.d areas of origin for present 
and future needs." Act of October 14, 1949, I 2, 63 Stat. 852. 



appropriation, use, or distribution of water used in irri
gation, or any vested right acquired thereunder and the 
Secretary of the Interior, in carrying out the provisions 
of this Act, shall proceed in conformity with such laws, 
and nothing herein shall in any way affect any right of 
any State or of the Federal Government or of any land., 
owner, appropriator, or user of water in, to, or from any 
interstate stream or the waters thereof: ProVided, That 
the right to the use of water acquired under the provi
sions of this Act shall be appurtenant to the land irri
gated, and beneficial use shall be the basis, the measure, 
and the limit of the right. 

Water-Conservation and Utilization Projects.-Among th~ 
findings made prerequisite to construction of projects .under. 
the Water Conservation and Utilization Act, Congress directed 
that the Secretary of the Interior shall have found: 2'1• 

(i) that water rights adequate for the purposes of the 
project have been acquired with titles and at prices satis
factory to him, or that such water rights have been 
initiated and in his judgment can be perfected in con
formity with State law and any applicable interstate 
agreements and in a manner satisfactory to him; and 
(ii) that such water rights can be utilized for the pur
poses of the project in conformity with State law and 
any applicable interstate agreements and in a manner 
satisfactory to him. · 

NoNFEDERAL PoWER. PROJECTs.-In addition to the foregoing 
provisions relating to the use of water in conneCtion with fed
eral projects, Congress included in the Federal Power Act a 
provision pertinent here. It directed that nothing contained 
in that Act: 271 

shall be construed as affecting or intending to affect or 
in any way to interfere with the laws of the respective 

•• Act of October 14, 1940, I S(b), 54 Stat. 1119, 1121. as amended. 16 
U.S.C.~1(b). . 

• Act of June 10, 1920, 127, 41 Stat. 1063, 1077, as amended. 16 U. S. 0. 
821. See also IUpra, n. 87, p. 276. 
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States relating to the control, appropriation, use, or dis
tribution of water used in irirgation or for municipal or 
other uses, or any vested right acquired therein. 

NATIONAL PABX.S.-Another restriction on use of water for 
water-resource projects arises from legislation concerning the 
national parks. The express purpose of such parks is:..,. 

to conserve the scenery and the natural and historic 
objects and the wild life therein and to provide for the 
enjoyment of the same in such manner and by such 
means as will leave them unimpaired for the enjoyment 
of future generations. 

In 1921, Congress reinforced this purpose by prohibiting the 
issuance of licenses for nonfederal development under the Fed
eral Power Act in the case of "existing national parks and na
tional monuments." 277 Similarly, Congress has in certain cases 
prohibited interstate compacta from affecting such areas. na On 
the other hand, legislative permission has been granted in some 
cases for power and for reclamation. na 

INTERSTATE CoMPACTS.-We have previously referred to the 
increasing use of interstate compacta as a means for accomplish
ing an apportionment of the waters of interstate streams. .. 
Interstate water compacta involve matters of mutual concern 
and interest to the United States and the affected states. It is 
accordingly important that the provisions of such compacta 

- Aet of August 25, 1916, 11. 39 Stat. 535, as amended. 16 U. 8. C. L 
.. Aet of March 3. 1921. 41 Stat. 1353. For a partial listing of later acta 

applying specifically to subsequently created parks or lands acquired there
for, see FEDEBAL Powu Acr, Federal Power Commission, App., p. 54, D. 3 
{194.0). 

- See, e. 11 .. Aet of J"une 3, 1948, 62 Stat. 294 i Aet of J"une 2, 1&!9, 63 Stat. 
152. 

-For example, the Secretary of the Interior is authorised to permit use 
of right&-of·W87 through specified uational parks for designated power, irri
gation, and other facilities. Aet of February 15, 1901, 31 Stat. 790, u 
amended. 43 U. 8. C. 959. ' 

In the ease of the Rock7 Mountain National Park, express authority is 
provided for otill.zlng "for flowage or other purposes an:r area within said 
park which may be uecessar:r for the development and maintenance of a 
Government :reclamation project." Aet of J"anuar;r 26, 1915, 11. 38 Stat. 
'l98, 16 U. S. C. 19L 

- See ..,.., pp. 65--66. 
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''reflect as clearly as possible a recognition of the respective 
responsibilities and prerogatives of the United States and the 
affected states." -

The possibilities in the use of interstate compacts in relation · 
to federal water-resource development may be illustrated by 
reference to the Boulder Canyon Project Act.- Under it, th& 
United States, ita permittees, licensees, and eontra.ctees, and 
all users and appropriators of water from the project are made 
subject to and controlled by the Colorado River Compact in 
constructing, managing, and operating the reservoir, canals, 
and other works authorized by the Act.281 

Two other provisions of this statute merit note here. Noth
ing in the Act may be construed as interfering with such rights 
88 the states had on the date of passage of the Act: -

either to the waters within their borders or to adopt such 
policies and enact such laws as they may deem neces
sary with respect to the appropriation, control, and use 
of waters within their borders, except 88 modified by the 
Colorado River compact or other interstate agreement. 

At the same time, Congress directed that the dam and reservoir 
shall be used: 2815 

First, for river regulation, improvement of navigation, 
and flood control; second, for irrigation and domestic 
uses and satisfaction of present perfected rights in pur
suance of Article VIII of said Colorado River compact; 
and third, for power. 

TREATIES.-Controlling limitations may be imposed by 
treaty upon the use of water. Thus, by treaties with western 
tribes of Indians, the United States has reserved for certain 
Indians rights to use of water. Upon establishment of certain 

- See ,.,,.. D. 293, p. ffl. 
• Act ot December 21. 1928. 45 Stat. 1057, as amended, 43 U. B. C. 617-

617t. For a aumuuu7 ot eert:aiD facts relating to the Colorado River Com
pae!t, Bee lfi.IJF'G. D. 27. pp. 320-321. 

•uca), 45 Btat.t062, 43 u.s. c. 617g(a). See also Act ot J"uly 19, 
1940, 114, M Stat. '174, '179, 43 U. 8. C. 6l8m. 

.,118. 45 Stat. 1065, 43 U. 8. C. 617q. See also Aet ot J"ul,J 19, lMO, 
114, M Stat. '174, '179, 43 U. 8. C. 6I.8m. 

•1 8, 45 Stat. 1061, 43 U. B. C. 617e. 
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Indian reservations from territorial lands, the Supreme Court 
has held that rights to use of water for the irrigation of reserva

. tion lands have. been impJiedly reserved. 288 Moreover, provi

. sions of treaties with respect to boundary waters have estab
lished fixed standards for the operation of projects constructed 
.or regulated by international bodies established pursuant to 
treaty. With respect to boundary waters between the United 
States and Canada, the International Joint Commission has 
authority to approve the use, obstruction, or diversion of 
boundary waters.287 By treaty, it is required to observe the 
following order of precedence in the exercise of its authority: 288 

(1) Uses for domestic and sanitary purposes; 
-, (2) Uses for navigation, including the service of canals for 
the purposes of navigation; 

(3) Uses for power and for irrigation purposes. 
In the case of the boundary portions of the Rio Grande and 

Colorado River, the International Boundary and Water Com
mission, United States and Mexico, is required by treaty to 
be guided by the following order of precedence in making pro
vision for joint use of international waters, subject to any sani
tary works or measures agreed upon by the two Govern
ments: 2811 

.1. Domestic and municipal uses . 
. 2. Agriculture and stock raising. 
3. Electric power. 
4: Other industrial uses. 
5. Navigation. 
6. Fishing and hunting. 

: 188 Winters v. United States, 207 U.S. 564, 576-577 (1908). See also supra, 
pp. 57,249 • 

... Treaty of January 11, 1909, Art. III, 36 Stat. 2448, 2449. 
188 Art. VIII, 36 Stat. 2451. 
• Treaty of February 3, 1944, Art. 3, 59 Stat. 1219, 1225. 
In this connection, it should be noted that in advising and consenting to 

ratification of· the treaty, the Senate stipulated that "nothing contained in 
· the treaty or protocol shall be construed as authorizing the Secretary of 
State of the United States, the Commissioner of the United States Section 
of the International Boundary and Water Commission, or the United States 
Section of said Commission, directly or indirectly to alter, or control the 
distribution of water to users within the territorial limlts of any" of the 
individual States." Sen. Res. of April 18, 1945, 59 Stat. 1263, 1265. 
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7. Any other beneficial uses which may be determinedby 
the Commission. 1 

Design and Prosecution of Projects 

It has long been r~quired that, except as otherwise provided 
by law, sums appropriated for the various branches of expendi-· 
ture in the public service "shall be applied solely to the ob
jects for which they are respectively made, and for no oth
ers." zoo The importance of the "objects" for which funds are 
appropriated in the case of water-resource projects and activi
ties is therefore obvious. Such "objects" may be specified in 
the appropriation act itself, or may be ascertained from the 
authorization for that appropriation. In either event, the 
"objects" become limitations on the consequent design, con
struction, and operation of the project. And limitations may 
of course be prescribed in other legislation, such as the statutes 
authorizing construction of the project. 

Significance therefore attaches to the authorized purposes 
of a project. While its design, construction, and operation 
may not be limited to the precise plans existing at the time 
of authorization, they would seem clearly to be limited, as a 
general rule, to the purposes inherent in those plans. Excep
tions would occur in cases where blanket authority exists for 
inclusion of an additional purpose, as in the case of recreational 
facilities at Army reservoir projects.291 A similar situation ex
ists generally with respect to inclusion of provisions for the 
preservation of fish and wildlife.292 

DIVISION OF Pao.rrer RESPONSmiLITY: EFFECT ON DE
SIGN .-Generally, the design of projects is a function of the 
constructio~ agency. The design of projects, however, may 
be influenced by a division of responsibilities affecting the 
project. 

For example, responsibility for marketing of federal power 

• R. S. 13678, from Act of March 3, 1809, I 1, 2 Stat. 535, as amended, 31 
U. S.C.628. 

• Act of December 22, 1944, I 4, 58 Stat. 887, 889, as amended, 16 U. S. C. 
460d. 

• See IVJWO, p. 329. 
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is frequently vested in an agency other than the agency con
siructing the project. This may or may not be accompanied 
by a responsibility concerning design of electrical facilities. 

·For example, the Secretary of the Interior markets surplus 
. power from Army dam and reservoir projects.293 But here he 
has no statutory responsibility for design. . 

In some cases, surplus power from dams constructed by the 
Bureau of Reclamation is marketed by other agencies.2

H As 
in the preceding situation, no statutory provision is made 
for the participation by the marketing agency in the design 
function. 

Another division of responsibility exists in the case of the 
Bonneville Project and Fort Peck Project Acts. But unlike 
the preceding situation, both statutes here make express iden
tical provision for the overlapping of interest where responsi
bility is divided.2911 Thus, the Secretary of the Army is di
rected to: 298 

provide, construct, operate, maintain, and improve at 
Bonneville project such machinery, equipment, and 
facilities for the generation of electric energy as the 
administrator may deem necessary to develop such 
electric energy. as rapidly as markets may be found 
therefor. 

CoNDITIONs PRECEDENT TO DESIGN AND CoNSTRUCTION.

V ariations occur among different statutes which require that 
certain preliminary steps be taken in some cases before projects 
may be designed, and in others prior to construction. 

Local Contribution.-In the case of navigation projects, each 
survey report must include a statement of special or local benefit 
which will accrue to affected localities and of general or national 
benefits, together with recommendations as to what local co-

• See Bupra, pp. 294--295 • 
.,. See BUpra, n. 243, p. 300, and n. 267, p. 304. 
111 Act of August 20, 1937, § 1, 50 Stat 731, 16 U. S.C. 832: Act of May18, 

1938, §1, 52 Stat. 403, 16 U. S.C. 833. In the latter act, the words "Fort 
Peck" and "Bureau" appear in place of "Bonneville" and "administrator." 

• § 1, 50 Stat. 731, 16 U. S. C. 832. 
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operation should be required.297 And while there is no general 
requirement of local contribution as a condition precedent, 
Congress has stipulated such requirements from time to time on 
a project-by-project basis. This is usually accomplished by 
authorization for the prosecution of a project "in accordance 
with the plans and subject to the conditions recommended by 
the Chief of Engineers in the resPective reports" designated.298

. 

Unlike navigation projects, however, a general requirement 
for local contribution to the cost of flood protection has been 
established by Congress, but it is inapplicable in the case of 
dam and reservoir projects.299 On other Army Engineer flood
control improvements, such as levees, no money appropriated 
therefor may be expended until states or other local interests 
give assurances satisfactory to the Secretary of the Army that 
the necessary lands will be provided, and that other cooperative 
requirements will be fulfilled.1100 Moreover, authorization of 
such a project expires within five years from the date of notifi
cation to the local interests of the requirements of local co
operation, unless such local interests furnish within that time 
satisfactory assurances that such cooperation will be fur
nished.101 

In the case of Reclamation projects authorized under the 
1939 Reclamation Project Act, nonreimbursable allocations 
to navigation and flood control are permissible.302 But there is 
no requirement for local contribution in connection with such 

... Act of June 5, 1920, § 2, 41 Stat. 1009, 1010, 33 U. S. C. 547. 
• See, e. g., Act of May 17, 1950, § 101; 64 Stat. 163, -: see also BUpra, 

n. 175, p. 106. 
• See supra, pp. 144--145. In a statute enacted prior to the assumption of 

federal responsibility for 1lood control on a nation-wide basis, Congress de
clared "that the principle of local contribution toward the cost of flood
control work, which has been incorporated in all previous national legisla
tion on the subject, is sound, as recognizing the special interest of the local 
population in its own protection, and as a means of preventing inordinate 
requests for unjusti1led items of work having no material national interest." 
Act of May 15, 1928, I 2, 45 Stat. 534, 535, 33 U. S. C. 702b. 

101 Act of June 22, 1936, §3, 49 Stat. 1570, 15n, as amended, 33 U. S. C. 
701c. See supra, pp. 144-146. 

101 See supra, pp. 145-146. 
"""Act of August 4, 1939, § 9(b), 53 Stat. 1187, 1194, 43 U. S. C. 485h(b). 



552 

allocations. On the other hand, provision is made for repay
able and returnable allocations to irrigation, power, and mu
nicipal water supply or other miscellaneous purposes!08 

Interest in Lands.-By statute of general application, it is 
required that no money may be expended on land purchased 
for the purpose of erecting public buildings "until the written 
opinion of the Attorney General shall be had in favor of the 
validity of the title." 8~ A more recent general requirement, 
however, permits earlier expenditure of appropriated funds, 
the taking of possession, and construction of public works upon 
.fulfillment of prescribed conditions.805 Upon fulfillment of dif
ferent conditions, the Secretary of the Army is authorized to 
take immediate possession of lands needed for authorized navi
gation improvements or flood-control projects, and proceed 
with the authorized work.808 Also, it has been held that, in con
demnation proceedings under the Reclamation Act, it is not 
necessary that damages be assessed and paid before taking of 
possession.807 In connection with land acquisition, the obtain
ing of exclusive jurisdiction in the United States has not been 
required since 1940.808 

In the case of Army Engineer flood-control projects, pro
vision is made for consent of the state to acquisition of lands 
if the benefits are in other states.809 But this provision does 
not apply in the case of dam and reservoir projects.810 As a 

.,. See supra, pp. 194-195 • 

... R. S. § 355, from J. Res. No. 6, September 11, 1841, 5 Stat. 468, as 
amended, 40 U. S. C. 255. 

101 Act of February 26,1931, § 5, 46 Stat.1421, 1422, 40 U. S.C. 258e. 
100 Act of July 18, 1918, § 5, 40 Stat. 904, 911, 33 U. S. C. 594; Act of August 

18, 1941, § 6, 55 Stat. 638, 650,33 U. S.C. 701c-2. 
""' United States v. O'NeiZZ, 198 Fed. 677, 683 (D. C. Colo. 1912). See also 

5 CoMP. GEN. 907 (1926). 
Findings by the Secretary of the Interior respecting acquisition of lands 

and water rights are stipulated in the form of a condition precedent to 
construction of projects under tbe Water Conservation and Utilization Act. 
Act of October 14, 1940, § 3(b), 54 Stat. 1119, 1121, as amended, 16 U. S. C. 
59~1(b). 

101 Act of October 9, 1940, 54 Stat. 1080, 1083, see 40 U. S. C. 255. 
101 Act of June 22, 1936, § 3, 49 Stat. 1570, 1571, as amended, 33 U. S. C. 701c. 
110 Act of June 28, 1938, t 2, 52 Stat. 1215, as amended, 33 U. S. C. 70lc-1. 
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practical matter, the requirement thus becomes insignifi.c~nt 
since the remaining projects to which it does apply would be 
primarily local in scope. When Congress in 1944 authorized 
prosecution by the Secretary of Agriculture of flood-control 
work in 11 watersheds, it provided that nothing in the author
izing act shall be construed as authorizing "the acquisition of. 
any land by the Federal Government until the legislature of 
the State in which the land lies shall have consented to the 
acquisition of lands by the United States for. the purposes 
within the scope of this section." 811 

Other Conditions.-Still other provisions in the nature of 
conditions precedent have been prescribed for other types of 
projects. Thus, in the case of water-conservation and utiliza
tion projects, there must be a finding by the President that 
labor, materials, and property should be made available to the 
Department of the Interior by other federal agencies, to the· 
extent needed to make up the difference between the estimated 
construction cost and the part to be met with appropriated 
funds, together with nonfederal contributionS.812 Another ex
ample appears in the Boulder Canyon Project Act which re
quires the execution of power contracts to insure repayment 
of the cost of the dam and power plant.818 

SPECIAL PROBLEMS IN CONSTRUCTION.-Several special prob
lems incident to the construction of water-resource projects 
have received statutory recognition. These include matters 
concerning land acquisition, whether construction shall be by 
contract or force account, and relocation of inundated facilities. 

Land Acquisition.-lt has long been required by law that 
"no land shall be purchased on account of the United States, 
except under a law authorizing such purchase." 814

. Various 
special provisions have followed in connection with water
resource development. 

Thus, the Secretary of the Army is generally empowered to 
acquire by purchase or condemnation land needed for au-

... Act of December 22, 1944, §13, 58 Stat. 887, 905. 
111 Aet of October 14,1940, §3(a), 54 Stat. 1119,1120,16 U.S. C. 590z.-1(a). 
111 Act of December 21,1928, §4(b), 45 Stat.1057, 1059,43 U.S. C. 617c(b). 
•• R. S. I 3736, from Act of May1, 1820, 1 7, 3 Stat. 567, 568, 41 u. s. ·c. 14. 
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thorized navigation and flood-control improvements... In 
addition, whenever a state or designated local agency shall 
undertake to secure lands needed in connection with such 
projects for the purpose of conveying the same to the United 
States free of cost and shall be unable to do so, the Secretary 
of the Army may acquire such lands.11

• 

In the case of Reclamation projects, the Secretary of the 
Interior is authorized to purchase or condemn property or 
rights therein .... ' Importantly facilitating later federal recla. 
mation activities, an 1890 statute required that in all patents 
for lands thereafter taken up under the land laws or on entries 
or claims validated by that statute, west of the one-hundredth 
meridian: 818 

it shall be expressed that there is reserved from the lands 
in said patent described, a right of way thereon for 
ditches or canals constructed by the authority of the 
United States. 

Specific authority to acquire property by purchase or con
demnation is also contained in the Bonneville Project Act and 
the Fort Peck Project Act.119 Similarly, express authority for 
the acquisition of property or rights is also contained in the 
Water Conservation and Utilization Act ... 

As already noted, in authorizing flood-control works by the 
Secretary of Agriculture, Congress specified a requirement of 
state consent in connection with acquisition of land.- A like 
restriction is stipulated under the 1911 Weeks Law, making pro
vision for acquisition of forested, cut-over, or denuded lands 

• Aet of April 24., 1888, 25 Stat. 94, 33 U. S. C. 591; Aet of Marclll. 1917, 
I 3, 39 Stat. 948, 950, 33 U. s. C. 701. 

- Aet of August 8, 1917, I 9. 40 Stat. 250, 267, 33 U. S. C. 593; Act of 
August 18, 1941. I 6, 55 Stat. 638, 650, 33 U. S. C. 701c-2. 

ar A.et of lone 17,1902, 1 '1, 32 Stat. 388, 389, 43 U. S. C. 421. 
• Act of Aogost 30, 1890, 11. 26 Stat. 371. 391. 43 U. S. C. 945. 
•Aet of August 20,1937, 12(e), 50 Stat. '131, 732,16 U.S. C. 832a(e); 

Aet of May 18, 1938, II 2(e), 2(d), 52 Stat. 403, 404, 16 U. S. C. 833a(e), 
833a(d). 

-Act of October 14,1940, 110(b), 54 Stat.l119,1125, 16 U.S. C. 590&-S(b). 
• A.et of December 22, 1944, 113. 58 Stat. 887, 905. 
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within watersheds of navigable streams.822 Also, the Secre4try 
of Agriculture has power to acquire, by purchase, gift, condem
nation, or otherwise, lands, or rights or interests therein, neces
sary under the soil-conservation program.828 And, in connec
tion with the program for retirement of submarginal land, he 
has similar authority.su 

The Tennessee Valley Authority is authorized to acquire, by 
purchase or condemnation, lands and property "necessary or 
convenient in the transaction of its business." 1125 Detailed 
provisions are prescribed for condemnation proceedings fitted 
to the land-acquisition program incident to TV A's develop
ment of water resources.828 

Contract or Force Account.-In general, water-resource 
activities are prosecuted by contract rather than by force 
account.821 

With respect to the prosecution of navigation and flood-con
trol projects, other than surveys, estimates, and gaugings, the 
Secretary of the Army is directed to apply appropriated funds 
in carrying on the work, "by contract or otherwise, as may be 
most economical and advantageous to the Government." 828 

He is prohibited from using funds appropriated for navigation 
improvements to pay for any work done by private contract "if 
the contract price is more than 25 per centum in excess of the 
estimated cost of doing the work by Government plant." 328 

But no corresponding requirement is specified in the case of 
flood-control projects. Nor do the statutes applicable to the. 
prosecution of flood-control works by the Secretary of Agri-

• Act ot March 1, 1911, 17, 36 Stat. 961, 962, as amended, 16 U. S.C. 517. 
• Act ot Aprll27, 1935, 11. 49 Stat. 163, 16 U. S. C. 590a • 
.. Act ot July 22, 1937, I 32, 50 Stat. 522, 525, as amended, 7 U. S. C. 1011. 
• Act ot May 18,1933, U 4(t), 4(h), 48 Stat. 58, 60, as amended,16 U.S. c. 

831c(t), 831c(h). 
• I 25, 48 Stat. 70, 16 U. S. C. 83lx. 
• See, e. g., Bearings before a Subcommittee ot the Senate Committee ~n 

Appropriations, on Interior Department Appropriation Bill for 1949, 80th 
Cong., 2d BeSS., pp. 628-632, 1300-1307 (1948). 

• See, e. g., Act ot August 11, 1888, I S, 25 Stat. 400, 428, as amended, 33 
U.S. C. 622; Act ot March 1,1917,1 S, 39 Stat. 948,950,33 U.S. C. 70L 

• Act ot March 2, 1919, I 8, 40 Stat. 1275, 1290, 33 U. S. C. 624. 
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culture specify the manner m which that work shall be 
accomplished. 

As to Reclamation projects, express provision is made for the 
letting of "contracts for the construction." 130 Appropriation 
statutes sometimes pl~ a limit on the amount expendable for 
construction work ''by force account or on a hired-labor 
basis." IIS1 

Contrary to the general rule, the majority of projects in the 
Tennessee Valley have been completed by force-account 
construction. " 2 

- Relocation of Inundated Facilities.-Whenever the Chief of 
Engineers finds that "any highway, railway, or utility" has 
been or is being damaged or destroyed by reason of the opera
tion of any dam or reservoir project under Army control, he 
may use project funds for the repair, relocation, restoration, 
or protection of such highway or utility.aa3 In the case of 
Reclamation projects, the Secretary of the Interior has au
thority to acquire lands for relocation of "highways, road
ways, railroads, telegraph, telephone, or electric transmission 
lines, or any other properties whatsoever," and he also has 
express authority to contract with the property owners where
by they undertake to acquire property needed for relocation, 
or to perform the work involved.&M Powers somewhat simi
lar to but broader than the foregoing are vested in the Tennes
see Valley Authority.'" Included among these powers is an 

. authorization "to advise and cooperate in the readjustment of 
the population displaced" by the construction of dams.

Rate of Construction.-Three requirements of general appli
cability should first be noted. No contract may be made for 

• Act of ;rune 17, 1902, I 4, 32 Stat. 388, 389, 43 U. S. C. 419. 
• See, e. g., Act of September 6, 1950, eh. VII, title I, M Stat. 595, -. 
• See Hearings before the Subcommittee of the House Committee on 

Appropriations on Independent Offices Appropriation Bill for 1950, H. B. 
4177, 81st Cong., 1st sess., Part 2, pp. 852--861. 894-895, 898-900 ( 19!9). 

• Act of July 24, 1946, I 9, 60 Stat. 641, 643, 33 U. S. C. 701q. 
• Act of August 4, 1939, 114. 53 Stat. 1187, 1197, 43 U.S. C. 389. 
• Act of July 18, 1Ml, 55 Stat. 599, see 16 U. S. C. 831e (k). 
• Act of Hay 18, 1933, I 4, 48 Stat. 58, 60, as added by Act of August 31. 

1935, 113,49 Stat.1080, 16 U. B. C. 83le {l). 
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a public improvement "which shall bind the government: to 
pay a larger sum of money tlian the amount in the treasury 
appropriated for the specific purpose." 837 Nor may a federal 
agency expend in any one fiscal year "any sum in e~cess of 
appropriations made by Congress for tha~ fiscal year, or involve 
the government in any contract or other obligation for future 
payment of money in excess of such appropriations unless such 
contract or obligation is authorized by law." 888 In the third 
place, with an exception not pertinent here, no contract may 
be made "unless the same is authorized by law or is under an 
appropriation adequate to its fulfillment." 1139 

Therefore, either appropriations or express authority to con
tract beyond appropriated amounts must be provided to enable 
an agency to initiate construction, or to continue construction 
of a project otherwise authorized. In large measure, the rate 
of construction is thus determined by the authorizing legisla-· 
tion or the amount of appropriation. 

Authorized navigation and flood-control projects "may be 
prosecuted by direct appropriations, by continuing contracts/' 
or both.a.o Moreover, appropriations for navigation and flood-· 
control improvements usually specify that the funds shall be 
"immediately available" and "remain available until ex
pended." 841 It should also be noted that an authorization of 
a navigation or flood-control work "in accordance with the 
plans" in a designated report, "at an estimated" specified cost, 
imposes no limitation on appropriations.842 On the other 
hand, a limitation does arise from a project authorization "at 
a cost not to exceed" a specified amount.1143 In cases where a 
comprehensive plan is authorized, the act may place varying 

.. R. S. §3733, from Act of July 25, 1868, § 3, 15 Stat. 171, 177, 41 U. S. C. 12. 
• R. S. § 3679, from Act of July 12, 1870, § 7, 16 Stat. 230,251, as amended, 

31 u. s. c. 665. 
• R. S. I 3732, from Act of March 2, 1861, § 10, 12 Stat. 214, 220, as 

amended, 41 U. S. C. 11 • 
... Act of September 22, 1922, I 10, 42 Stat. 1038, 100, 33 U. S. C. 62L 
"''See, e. g., Act of June 25,1948,62 Stat.1019,1020 . 
... See, e. g., Act of December 22, 1944, §10, 58 Stat. 887 89L ... . 

See, e. g., Act of June 28, 1938, 52 Stat. 1215, 1220, project for Colfax, 
Grant Parish, J.a. 
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limitations on the funds which can be expended for particular 
projects or features of a project.- Such an arrangement, of 
course, reserves to Congress control over the rate of develop
ment of individual works even though authorized in an omni
bus act. 

In the case of Reclamation projects, the Secretary of the 
Interior is authorized to enter into contracts for such period 
of time as he finds necessary, but the liability of the United 
States shall be contingent upon appropriations being made 
therefor.- As in the case of navigation and flood-control proj
ects, funds appropriated for. Reclamation projects "remain 
available until expended." 8411 

As already suggested, a limitation imposed in an annual ap
propriation or the authorization of only a limited appropriation 
can fix the· construction rate. The latter control is waived 
where statutes authorizing a project or program also authorize 
all appropriations necessary. Such is the situation as to the 
Bureau of Reclamation, the Bonneville Power Administration, 
the Fort Peck Project, and the Tennessee Valley Authority."" 
Like provisions are also contained in the 1935 soil-conservation 
legislation, the Water Facilities Act, and the Water Conserva
tion and Utilization Act.-

Modification of Plans.-Important in connection with the 
design and construction of projects is the authorized degree 
of discretion to modify plans after they have been submitted 
to and approved by Congress. Presumably, details not spe
cifically mentioned in the plans are left to the discretion of 
the constructing agency. But the degree of discretion may vary 
under appropriation and other legislation . 

... See, e. g., Act of .June 28, 1938, 52 Stat. 1215, 1218, 1222. 
• Act of August 4, 1939, §12, 53 Stat. ll87, ll97, 43 U. S. C. 388. 
• See, e. g., Act of September 6, 1950, eh. VII, title I, 64 Stat. 595, - • 
.. As to the Bureau of Reclamation, see 811pra, p. 199 and n. 257, p. 194; as 

to the Bonneville Power Administration, see Act of August 20, 1937, I 11, 50 
Stat. 731, 736, 16 U. S. C. 832j; as to the Fort Peek Project, see Act of May 
18, 1938, §10, 52 Stat. 403, 406, 16 U. S. C. 8331; as to the Tennessee Valley 
Authority, see Act of May 18, 1933, § 27,48 Stat. 58, 71, 16 U.S. C. 831z. 

• Act of April 27, 1935, §6, 49 Stat. 163, 164, 16 U. S. C. 590f; Act of 
August 28, 1937, §7, 50 Stat. 869, 870, 16 U. S.C. 590x; Act of October 14, 
1940, §12, 54 Stat. lll9, 1125, 16 U. S. 0. 590z-10. 
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A related matter involves administrative discretion, to sus.
pend construction. _Here, the 1901 remarks of the Attorney 
General are pertinent: 3411 

An appropriation for a public' improvement carries 
with it as a necessary implication a direction that the 
work shall be done, and the executive department has 
no power, in the absence of statutory provisions giving 
it discretionary authority, to decline to execute such 
work. Except where otherwise provided, the time for 
the commencement of such work and that required for 
its completion are necessarily committed to the sound 
discretion of the executive department of the Govern~ 
ment, and in the exercise of such discretion, work once 
commenced may be suspended if in the judgment of ·the 

· executive department such suspension will best insure 
the ultimate completion of the work. The suspension
of the work for a legitimate object connected with its 
ultimate completion must not be confounded with such 
suspension whose purpose is a refusal to carry- on the 
work further. A mere doubt as to the wisdom of carry
ing out a public work authorized by Congress would not 
justify its suspension and ~ refusal to complete it. 

Correspondingly, it is generally true that additions to au
thorized projects may not be made. In the ca8e of navigation 
and flood-control projects, many statutes point in this direc
tion. 850 And in imposing a restriction on legislative considera.:. 
tion, Congress declared that no project or "any modification 
not authorized" of navigation and flood-control projects shall 
be authorized by Congress unless a report has previously been 
submitted by the Chief of Engineers in conformity with 
law.161 Authorization ·procedure for Reclamation projects 
also prohibits expenditures for the construction o~ any_ new 
projects, new division of a project, or "new supplemental 

.. 23 OPB. ATT'T GEN. 504,506 (1901). 
• See 1upra., pp. 91-92, 100-105, 134, 136-142. . 
• Act of lulJ 24. 1946, I 2, 60 Stat. 641, 33 U. S. C. 70lo. 'l"bis pro~ision 

was repeated in Act of lune 30, 1948. 1202, 62 Stat. 1171,1175 and in the Act 
of ldaJ17,1950, 1202,64 Stat. 163,-.... . . 1 

811611--61----81 
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. works. on a project" until after submission of prescribed 
findings and report.852 

On the other hand, general authority is provided for certain 
discretionary modifications in the case of Army projects. For 
example, the Chief of Engineers. is authorized to modify the 
plan for any authorized dam or other works to make it smaller 
than originally planned with a view to completing a useful 
improvement within an authorization, provided it will be feas
ible in the future to enlarge the work to permit full utilization 
of the site for all purposes of conservation such as "flood con
trol, navigation, reclamation, the development of hydroelec
tric power, and the abatement of pollution." 353 Like authority 
exists for the modification of flood-control project plans so as 
to evacuate areas rather than protect them by levees or flood 
walls.8114 Further authority for modification of flood-control 
project plans is permitted by a 1937 statute authorizing the 
provision of additional storage capacity for domestic water 
supply or other conservation storage if the cost of such in
creased capacity is contributed by local agencies and they 
agree to utilize the same in a manner consistent with federal 
uses and purposes. 855 

Operation and Maintenance of Projects 

A number of different and varied statutes deal with the 
operation and maintenance of water-resource projects. Here, 
the law leaves some. important matters uncovered where re
sponsibility is divided. Other statutes provide for project op
eration by beneficiaries or other nonfederal entities. Varia
tions exist in the matter of fiscal flexibility to meet operational 
requirements and emergencies. Some statutes provide for 

... Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U.S. C. 485h(a). 
101 Act of August 18, 1941, § 2, 55 Stat. 638, 33 U. S. C. 701m . 
.. Act of June 28, 1938, § 3, 52 Stat. 1215, 1216, 33 U. S. C. 701i. 
-Act of June 22, 1936, § 5, 49 Stat. 1570, 1572, as added by Act of July 

19, 1937, § 1, 50 Stat. 515, 518, 33 U. S. C. 701h. 
See also Act of December 22, 1944, § 10, 58 Stat. 889, 901, authorizing the 

Folsom Reservoir "with such modifications thereof as in the discretion" of 
the Secretary of the Army and the Chief of Engineers may be "advisable." 
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project operation for purposes in addition to those for whic~ the 
project was authorized and constructed. Finally, there is the 
difficulty of conflicts among alternative uses of water. These 
matters we shall review in the foregoing order. 

AGENCY RESPONSIBILITY.-Under existing statutes, the 
constructing agency generally operates and maintains the 
project. A number of exceptions have been provided, how
ever. 

Outstanding in this respect is the 1944 legislative direc
tion that surplus power generated at reservoir projects under 
Army control be delivered to the Secretary of the Interior for 
transmission and disposal.356 But operation of the generating 
facilities continues under the control of the Secretary of the 
Army. And the statute does not define the beginning of the 
transmission system, operation of which is controlled by the 
Secretary of the Interior. 

We have already noted that the Secretary of the Interior 
has the principal responsibility for marketing of federal power, 
power marketed by the Tennessee Valley Authority being the 
main exception.357 As earlier outlined, the Secretary's market
ing responsibilities are discharged through several agencies. In 
some instances, such an agency under his control markets power 
from a Reclamation project also under his control.868 

The foregoing 1944 statute provides for still-another division -
of responsibility in project operation. When the Secretary of 
the Army determines, on recommendation of the Secretary of 
the Interior, that any dam and reservoir project under the 
former's direction may be utilized for irrigation purposes, the 
Secretary of the Interior is authorized to construct, operate, 
and maintain under the provisions of Reclamation Law such 
additional works in connection therewith as he may deem 
necessary for irrigation purposes. 859 Such works may be 
undertaken, however, only upon specific authorization by act 

• Act of December 22, 1944, § 5, 58 Stat. 887, 890, 16 U. S. C. 8258 • 
., See ltlpra, p. 300. 
• See ltl pra, n. 243, p. 300. 
• Act of December 22, 1944, § 8, 58 Stat. 887, 891, 43 U. S.C. 390. 
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of Congress.- Specifically exempted are dam and reservoir 
projects previously constructed by the • .\rmy Engina>n .-hich 
provide coiU!lei'V8.tion storage of water for irrigation purposes.-

One feature of Section 8 is in di..·~pute. As indicated, it pro
vides for a determination by the Secretary of the Army as to 
"any'' dam or reservoir p-oject operated under his direetion, 
and that any irrigation works authorized thereunder are to be 
constructed, operated, and maintained by the Secretary of 

·-the Interior, "under the provisions of the Federal reclamation 
. laws."- The Secretary of the Interior takes the view that 

the applica.tion of the section is not limited geographieally, and 
that it was designed to prevent agency duplication in the field 
of irrigation.- The Ollef of Engineers, on the other hand, 
takes the view that the section is tied in with Reclamation Law 
which applies only in the 17 Western States, and that conse
quently the section was intended to apply only in those 
States.-

Section 7 of the 19« Act vests in the Secretary of the Army 
the duty of prescn'bing regulations for use of storage allocated 
to navigation or flood con1rol at all reservoir projects con
structed wholly or in part. with federal funds provided on the 
basis-of such purposes... . 

Other statutes make varying provisions for division of agen
cy respoll.Sl'bility with respect to power projects. For example, 
the Tennessee Valley Authority .Ad contemp1ated that the 
President might designate the Secretary of the .Army 01' the 
Secretary of the Interior to construct Norris Dam.- But it 
directed that control of the completed dam be entrusted to 
TVA.-

-IL 
-IL 
-IL 
-u. ~No. 255., 81st ~1st S!'!SIL.I'P- XIV-XV (194:9). 

- ~~ llP- XIX. XX. 
- A.tt of DeoemiJfor ~ 1944-. 1 7. 58 Stat. SSi. t!90. 33 U. S. C. 700. Witll a 

..,...;fled qualifk:atioll eootfi~ flood eoatrol. this pt'O'I'i.Soa doel DOt Jllll-17 
m TVA. See ••fii'W. a.199, p. 109.. 

-Ad; ollla;J' 18.19S3. 118. 48 Stat. 58. 67. 16 u. a. c. S3lq. 
-IL 



Similarly, the President is authorized by legislation to desig
nate any federal or other ·specified agency to operate and main
tain ceitain projects on certain Mexican boundary waters.368 

The treaty of February 3, 1944 provided that various projects 
on the Rio Grande and the Colorado and Tijuana Rivers be con
structed, operated, and maintained by the International Bound-
ary and Water Commission, United States and Mexico.3611

•• ' 

In 1944, the Army Engineers were authorized to construct, . 
for flood control and other purposes, the Folsom Reservoir in 
the American River in California. 370 In recently directing that · 
the Folsom Dam and Reservoir be constructed With en
larged storage capacity, however, Congress provided that the 
dam and reservoir be constructed by the Army Engineers and 
the power-plant features by the Secretary of the Interior!71 

It also stipulated that the dam be transferred to the Bureau 
of Reclamation for operation and maintenance in accordance 
with Reclamation I..aw.I1Z 

In addition to the foregoing provisions, other. statutOry 
arrangements divide operating responsibilities, including pro
vision for nonfederal participation, as we shall now aee. 

OPERATION BY NoNFEDERAL AGENCIES.-Navigation projects 
are federally operated by the Army Engineers.m The &arne is 
true of flood-control dam and reservoir projects.'76 But it is 
required by law that maintenance and operation of other flOOd
control projects be undertaken by local interests furnishing the 
required assurances prerequisite to construction.175 Title is 
held by the United States.•" 

Under the 1902 Reclamation Act, management and opera-

• Act of August 19, 1935, 13(a), 49 Stat. 660, as amended, see 22 U. S. C. 
27Th. 

• Treaty of February 3, 19-H, Arts. 7, 12, 24, 59 Stat. 1219, 1231, 1240, 
1255, Treaty Series 994.. 

-Act of December 22,19-H, 110, 58 Stat. 887, 901. 
-Act of October 14. ffi49, 12. 63 Stat. 852, 853. 
-ltl. 
-See ltlpra. pp. 105, 100-112. 
-See ltlpra. pp. H3, 1-17-148. 
• Act of June 22, 1936, 13, 49 Stat. 1570, 1571, as amended, 33 U. S. C. 701e. 
-Act of June 28, 1938, I 2, 52 Stat. 1215, as amended, 33 U. S. C. 701e-L 
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tion of irrigation works are required . to pass to the owners of 
the lands irrigated thereby, to be maintained at their expense, 
when payments required by the Act have been made for the 
major portion of the lands irrigated. 177 But title to, and man
agement and operation of, the reservoirs and works necessary 
for their protection and operation remain in the Government.378 

Under a later statute, the Secretary of the Interior has discre
tionary power to transfer the care, operation, and maintenance 
of projects to a legally organized water-users' association or irri
gation district.319 

In still another way, the Secretary of the Interior is author
ized to permit nonfederal participation in Reclamation project 
operation. For in addition to authority to sell electric power, 
he is empowered to lease "power privileges" under specified 
conditions.880 Under the Boulder Canyon Project Act, the 
Secretary may lease a unit or units of the government-built 
generating facilities, or lease the use of water for generation of 
electric energy ! 81 

RELEvANT FiscAL PRoVISIONs.-As already noted, the con
structing agencies are subject to general fiscal control under 
the appropriation· process. Their expenditures for operation 
and maintenance are also subject to yearly legislative review. 
But statutes generally provide greater flexibility in the case of 
funds for operation and maintenance than for construction. 

For example, Congress has authorized all a.ppropriations 
necessary for operation and maintenance of flood-control 

'"Act of June 17,1902, § 6, 32 Stat. 388,389,43, U.S. C. 498. 
no ltJ • 
.,. Act of August 13,1914, § 5, 38 Stat. 686, 687, 43 U. S.C. 499. 
In 1924, it was required that, whenever two-thirds of the irrigable area of 

any project shall be covered by water-right contracts a water-users' asso
ciation or irrigation district shall be required to take over the project's 
care, operation, and maintenance as a condition precedent to receiving cer
tain benefits onder the section. Act of December 5, 1924, § 4, subsection G, 
43 Stat. 672, 702, 43 U. S. C. 500. But provision was made two years later 
for dispensing with this requirement as to certain projects. Act of May 
25,1926, § 45,44 Stat. 636,648,43 U.S. C. 423d. 

-Act of August 4, 1939, § 9(c), 53 Stat. 1187, 1194, 43 U. S.C. 485h(c); 
Act of April16, 1906, § 5, 34 Stat. 116, 117, as amended, 43 U. S. C. 522. 

., Act of December 21, 19'28, § 6, 45 Stat. 1057, 1061, 43 U. S.C. 617e. 
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works authorized to be operated and maintained by the United 
States.'82 No corresponding general authorization exists with 
respect to navigation projects, however. 

As to Reclamation projects, an express purpose of the Rec
lamation Fund is the "maintenance of irrigation works." 388 

And the Secretary of the Interior is directed to use the Fund 
for the "operation and maintenance" of works constructed un
der the statute.884 In the General Appropriation Act, 1951, 
Congress appropriated a lump sum for "operation and mainte
nance of reclamation projects" and other facilities.885 Prior to 
this, funds were appropriated for individual projects with a 
provision that 10% of the amounts so appropriated shall be 
available interchangeably for expenditures on such projects 
but not more than 10% may be added to the amount appro
priated for any one project.886 

A further legislative recognition of the need for flexibility 
here appears in provisions for funds of an emergency character 
in the case of some, but not all types of projects. For Army 
Engineer flood-control projects, Congress has authorized ap
propriations for initial establishment of a $15,000,000 emer
gency fund and for its replenishment on an annual basis.887 

Expenditures from the fund may be made in the discretion of 
the Chief of Engineers where necessary for the adequate func
tioning of the work for flood control: 388 

in rescue work or in the repair, restoration or mainte
nance of flood control work threatened or destroyed by 
flood, including the strengthening, raising, extending or 
other modification thereof * * *. 

A somewhat similar authorization is available to the Secre
tary of Agriculture to expend not to exceed $300,000 for speci-

• Act of August 18, 1941, § 10, 55 Stat. 638, 651, 33 U. S. C. 701t-1 note 
following. 

• Act of June 17, 1902, § 1, 32 Stat. 388, as amended, 43 U.S. C. 391 • 
.. § 6, 32 Stat. 389, 43 U. S. C. 491. 
• Act of September 6, 1950, ch. VII, title I, 64 Stat. 595, -. 
• See, e. fl., Act of October 12, 1949, 63 Stat. 765, -. 
• Act of May 17, 1950, § 210, 64 Stat. 163, -. See also supra, n. 62, pp. 

137-138. 
• II.. 
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fied "emergency measures" on any watershed suddenly im
paired by fire or other natural force.98

' No corresponding pro
vision is made with respect to navigation projects. However, 
since 1884 annual appropriations have been authorized for pre
serving and continuing without interruption the use and navi
gation of canals and other works.m 

In order to insure continuous operation of irrigation or power 
systems operated by the Bureau of Reclamation, Congress in 
1948 authorized appropriations from the Reclamation Fund of 
an ~'emergency fund" to defray expenses incurred because· of 
unusual or emergency conditio:ris.891 Such conditions are de
fined tO mean: 1182 · 

canal bank failures, generator failures, damage to trans
·. mission lines; or other physical failures or damage, or 
acts of God, or of the public enemy, fires, floods, drought, 
epidemics, strikes, or freight embargoes, or conditions, 

/ causing or threatening to cause interruption in water or 
power service . 

. Still other statutes of more limited geographic application 
provide for emergency funds. · For example, a continuing fund 
of $1,000,000 is available .to the Tennessee Valley Authority 
''to defray emergency expenses and to insure continuous opera
tim,.." 893 Another continuing fund has been established in 
connection with the Southwestern Power Administration.8114 

. ( . 

. 
110 Act of December 22, 1944, § 15, 58 Stat. 887, 907, as amended by Act of 

May 17, 1950, § 216, 64 Stat. 163, - . 
.. Act of July 5, 1884, § 4, 23 Stat. 133, 147, as amended, 33 U. S. C. 5. 
• Act of June 26, 1948, § 1, 62 Stat. 1052, 43 U. S.C. 502 (Supp. III). 
- § 2, 62 Stat. 1052, 43 U. S. C. 503 (Supp. III). Tbe Act specifies no 

amount for this fund. Until 1950, appropriation acts contained a provision 
making available by transfer from the appropriation for any project included 
in the Act· an amount "sufficient to make necessary emergency repairs" 
should existing works or the water supply for lands under cultivation be 
endangered by floods or other unusual conditions. Approval of the Secretary 
was necessary. See, e. fl., Act of October 12, 1949, 63 Stat. 765, -. 

• Act of May 18, 1933, § 26, 48 Stat. 58, 71, as added by Act of August 31, 
1935, § 10, 49 Stat. 1075, 1079, 16 U. S. C. 831y . 

.. Act of December 23, 1943, 57 Stat. 611, 621, as amended by Act of October 
12, 1949, 63 Stat. 765, -. 
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Somewhat similar is the $500,000 continuing fund provided for 
by tbe Bonneville Project Act "to defray emergency expenses 
and to insure continuous operation.".. ·A like fund under the 
Fort Peck Project Act provides additionally for expenditures 
to "defray the operating expense of generation and transmi~ 
sion of power."-

Although the Boulder Canyon Project Act established the 
special Colorado River Dam Fund, no e..-q>enditures may be 
made from that Fund for operation and maintenance "except 
from appropriations therefor.", 

Of indirect interest here is the Emergency Fund available to 
the President for assistance to "State and local governments or 
other agencies" in major disasters.· · It was provided by appro
priation acts beginning in 1948.- ·Under the direction of the 
Bureau of Community Facilities, this Fund has been used gen
erally to extend aid to state and local governments. .. · In 1950, 
Congress enacted continuing legislation authorizing such fed
eral &.$istance and authorizing the appropriation to the Presi
dent of "a sum or sums not exceeding $5,000,000 in -the 
aggregate." -

OPERATION FOR ADDITIONAL PuarosES.~As· already noted, 
the purposes contemplated by the original project authoriza.;, 
tion and the project plans usually determine the uses for which 
a project may be operated. As a practical matter, however, 
recreation and the sale of surplus water are purposes which 

• Act of August 20. 19S7, Ill. 50 Stat. 731, 736, 16 U. S. C. 832j.· · · -
• Act of lla7 18, tm8, 110, 52 Stat. 400, 406. 16 U. S. C. 833L 
• Act of Deeembel' 21.1928. §2(e), 45 Stat.1007,1058.43 U.S. C. 617a(e). 
• The Act of lUDe 25, 1948, 62 Stat. 1007, 1001, appropriated $500,000 for 

auch disaster n!lief. LAter, $1,000,000 was added to this appropriation. H. 
l. RA!ll. 112 of lanuaey .28, 19f9, 63 Stat. 5; H. l. Res. 1.36 of l!'ebroary 7, 
aiD, 63 Stat. 5. 

In 1949, this fund was combined with the President's Emergency J!'und. 
and $1,000,000 was appropriated for the combined purposes. Act of August 
24, 1949, title I. 63 Stat. 630, -. This was repeated in 1960.. Act of Sep
tember 6, 1000, clL Vlll, title I, M Stat. 595, -. 

• See, e. ,., Orders of the General Services Administration, dated llay 24, 
1950 and .JUDe 1.1950, 1.5 r. R. 3491,3800.. 

-Act of September 30. 1950, I 8, M Stat. 1109. -.-. 
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may nevertheless be added. This fact is variously recognized 
by statute. 

Recreation.-In the case of recreation, we have previously 
collected and reviewed the significant provisions of law.401 

It will bear repeating, however, that general provision has been 
made for recreational use of reservoir projects under Army con
trol.402 But there is no corresponding general authorization 
with respect to projects of the Bureau of Reclamation.408 And 
a different provision is available in the case of the Tennessee 
Valley Authority.404 

Surplus Water.-The varying provisions of statutes concern
ing supply of water for domestic municipal, stock-watering, 
and industrial purposes have- been previously grouped and 
reviewed.405 Some differences warrant comment here. 

In specified circumstances, the Secretary of the Army may 
receive contributions from local interests to be expended in 
connection with funds appropriated for authorized flood-con
trol work and may modify any reservoir project plans to pro
vide additional storage capacity for "domestic water supply 
or other conservation storage." 408 While no corresponding 
provision exists in the case of navigation or irrigation proj
ects, a 1906 statute makes a limited provision for furnishing 
water to towns in or near irrigation projects.407 

In the case of either navigation or flood-control projects, the 
Secretary of the Army may make contracts for "domestic and 
industrial uses for surplus water." 408 Such a contract may not 
adversely affect "then existing lawful uses of such water." 

.., See 81lpra, pp. 331-334. 
-Act of December 22, 1944, § 4, 58 Stat. 887, 889, as amended, 16 U. S.C. 

460d. 
... For instances of recreational use of reservoir areas at Reclamation proj

ects under agreement with the National Park Service, see supra, p. 333. 
-Act of May 18,.1933, § 4(k}(a), 48 Stat. 58, 60, as added by Act of 

July 181941,55 Stat. 599,16 U.S. C. 831c(k) (a). 
- See 81lpra, pp. 319-827. 
-Act of June 22, 1936, § 5, 49 Stat. 1570, 1572 as added by Act of July 19, 

1937, § 1, 50 Stat. 515, 518, 33 U. S. C. 701h . 
.., Act of April16, 1906, § 4, 34 Stat. 116, 43 U. S. C. 567. 
• Act of December 22, 1944, § 6, 58 Stat. 887, 890, 33 U.S. C. 708. 
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The Reclamation Project Act of 1939 contains the mos~ re
cent of several authorizations relevant here. Under its terms, 
the Secretary of the Interior may enter into contracts to furnish 
water for "municipal water supply or miscellaneous pur
poses."... Such a contract may not impair the efficiency of 
the project "for irrigation purposes." 

CoNFLICTS IN PROJECT UsE.--Of pervading significance to 
effective operation of an integrated system of water-resource 
projects is the problem presented where the diverse purposes 
for which they may be operated cannot all be fulfilled. Im
portance therefore attaches to the statutory prescription of 
standards governing or guiding administrative efforts to re
solve such conflicts. 

For example, there are times when the maximum demands 
for navigation, flood control, electric power, and irrigation can
not be satisfied by the same structure.410 A practical operating 
problem then exists as to whether reservoir operation shall be 
directed primarily to serving one or another of these needs.411 

For such an operating problem and its possible multiple varia
tions, the law lacks a total answer. 

One provision of general application should first be noted. 
In 1944, Congress assigned to the Secretary of the Army the 
duty of prescribing regulations for the use of storage "allocated 
for flood control or navigation" at all reservoir projects con-
structed wholly or in part with federal "funds provided on the 
basis of such purposes," and required that operation of any 
such project must accord with those regulations.412 But re
gardless of the possible project use for these purposes, this pro
vision does not of course govern the use of storage at Reclama
tion or other projects not constructed with "funds provided 

... Act of August 4, 1939, § 9(c), 53 Stat.1187,1194, 43 U.S. C. 485h(c). 
-See, e. fl., REPORT ON FLOOD CoNTROL OPERATIONS, CoLUMBIA BASIN, 1950 

FLOOD, Corps of Engineers and Bureau of Reclamation, pp. 1-2, 4, 5 (August 
1950) for a discussion of the conflicting interests in the operation of the 
Columbia basin dams during the 1950 flood season, and the limitation placed 
upon flood-control operations by the need to assure water for irrigation and 
for logging operations. 

GIJf)j(l, 

.,. See 1t1Pra, D. 199, p. 100, 
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on the basis of such purposes." Nor is the requirement effec
tive with respect to srorage space not "allocated for flood con
trol or navigation," even though there be additional storage 
which might be used for these purposes. 

We have eaclier noted a restriction of limited application on 
use of waters for navigation in the operation and maintenance 
of certain projects. With respect to navigation and flood-con· 
trol projects authorized since 1944, Congress has prescribed r. 
formula restricting navigation use.m But it does not apply to 
pre-1944 projects. And the provision does not operate with 
respect to waters other than those arising in states lying wholly 
or partly west of the ninety-eighth meridian. Nor does it 
specify the relationship between navigation and nonconsump
tive uses, such as power. 

No comparable provision has been enacted with respect to 
control of waters for purposes of flood control. 

In the case of Reclamation projects, Congress has directed 
the Secretary of the Interior to proceed in conformity with state 
laws in the appropriation of water for irrigation purposes.4~* 

Moreover, Reclamation La.w generally requires that contrac~ 
for disposal of power may not be made if they would impair the . . 

efficiency of the project for irrigation purposes. 415 And the situ-
ation is the same in the case of contracts for the supply of water 
for purposes other than irrigation.41

• 

Pertinent also are certain provisions of statute concerning 
fish and wildlife. Since 1946, it has been required that when 
any federal agency impounds, divertS, or controls waters, "ade
quate provision consistent with the primary purposes" shall 
be made for the conservation, maintenance, and management 
of wildlife.41

' Furthermore, in the management of existing 
facilities in the upper :Mississippi River, the Department of 

- See 8tlprtl. pp. 111-112. 
... See opra, pp. 46-49. 
81 See, e. g., Act of April 16, 1906, 1 5, 34 Stat. ll6, ll7, as amended, 43 

U.S. C. 522; Act of August 4, 1939, I 9(c), 53 Stat. 1187, 11M, 43 U.S. C. 
485h(c) • 

.,. Act of Febmary 25, 1920, 41 Stat. 451. 43 U. S. C. 521; Act of August 4. 
1939, 19(c), 53 Stat. 1187, 1194, 43 U. S. C. 485b(c). 

•• Act of August 14, 19-!6, 13, 60 Stat. 1080, 1081 16 U. S. C. 663 .. 
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the Army is directed to give full consideration and recognition 
to the needs of fish and other wildlife resources and their habitat 
dependent on such waters, and it is required generally to 
operate and maintain pool levels as though navigation were 
carried on throughout the yeac.418 Operation of works as 
though navigation were carried on is thus required whether 
needed or not. 

From the foregoing provisions, it may readily be seen that 
there are areas of uncertainty in the case of potential oonfiicts 
among alternative uses to which a project or series of projects 
on the same river may be devoted unless there be adopted a 
standard uniform for the river basin. 

Some operational decisions are necessarily left to adminil'ltra
tive discretion, a discretion which may be shared by several 
agencies within the same river basin.m Furthermore, these 
agencies have general statutory responsibilities to foster and 
promote different water uses.00 This fact alone may impede 
interagency agreement on an operational program. In addi
tion, there are definite limitations upon the authority' of an 
agency to transfer its responsibility to an interagency group 
seeking resolution of conflicting water uses.-. An alternative 

-Act of June 19,1~ 62 Stat. 497,16 U.S. C. 665a (Supp. ID).· 
-In addition to operation of navigation and flood-control projects by the . 

Army Engineers, and irrigation projects by the Bureau of Beclamation. 
federal power-marketing functions are largely consolidated in the Secretary 
of the Interior. See &upro., pp. 293--300. Also, projects under the superrision 
of the Bureau of Indian Affainl may be inl"olved. See npra, pp. 250-254.. 

- See .., priJ., pp. 508--510. . 
• In eonoe<.-tion \lith such transfers, it should be noted that Congress has 

authorised each department bead to prescribe regulations "not inconsistent 
with law" for the ~\"ernment of his department, the conduct of its officers 
and clerks, for the distribution and performance of its bosiness, and 
the custody and W!e of property appertaining to it. R. S. 1 161. from Act 
of July 27, 1789, 1 Stat. 28, as amended. 5 U. S.C. 22. It W'ould seem that 
any transfer of a function vested by statute in a department bead would 
be "inconsistent with law." 27 OPe. ATr'Y GE!f. 54.2, 5!6 (1909); 29 OPS. 
An"T Gt:II. 2-17, 2-19 (191l) ; 30 0Ps. ATI"Y GI:N. 119, 122--123 (1913) ; 36 
01'8. ATI"'T GD. 75 (19"29). See also npra, p. 435.. 

Funhermore. Congress has often indicated affirmati't'el7 nether ·aDd 
bow a function may be transferred. Socb authorizations are usuall7 re-
8tricted to personnel within the department or qenq eonremed. For 
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to transfer of statutory functions where prohibited by law 
would be voluntary interagency action, but to be effective 
that would require unanimous consent of the participating 
agencies as in the case of the procedure under the Federal 
Inter-Agency River Basin Committee.422 

Consolidation of all water-resource project functions for a 
river system in one agency would aid in resolution of conflicts 
among purposes. To the extent permitted by physical facts 
and applicable statutory standards, a single administrative 
decision could then seek maximum achievement of all project 
purposes. In the case of the Tennessee Valley Authority, con
solidation of federal water-resource functions largely in a single 
agency was effected under a single set of standards previously 
discussed.428 A measure of consolidation has been accom
plished with respect to the lower Colorado River where federal 
water-resource operations are largely vested in the Bureau of 
Reclamation.424 Relevant to the latter case is the fact that 

example, Congress recently conditionally empowered the Secretary of De
fense to perform certain functions vested in him through or with the aid of 
such "officials or organizational entities of the Department of Defense" as 
he may designate. Act of August 10, 1949, § 5, 63 ·Stat. 578. Similarly, the 
Administrator of General Services is authorized "to regroup, transfer, and 
distribute" certain functions "within the General Services Administration." 
Act of June 30, 1949, § 106, 63 Stat. 377, -. 

Likewise, the transfer of certain reclamation functions is permissible 
within the Department of the Interior, but not outside. Reorganization 
Plan No.3, 1950, § 1, effective May 24, 1950, 15 F. R. 3174. See also supra, 
pp. 435-436 . 

... See supra, p. 432. In connection with this latter possibility, see e. g., 
REPORT ON FLooD CoNTROL OPERATIONS, CoLUMBIA BASIN, 1950 FLooD, Corps 
of Engineers and Bureau of Reclamation (August 1950), containing Mem
orandum of Understanding Regarding Control of Storage in Grand Coulee 
Reservoir for Reduction of Crest of the 1950 Spring Flood on Columbia 
River • 

... See supra, pp. 484--486 . 
... On the lower Colorado River, the Hoover, Davis, Parker, and Imperial 

Dams are all operated by the Bureau. It also maintains a front-work and 
levee system in connection with the Yuma Project on the Colorado River. 
Act of October 12, 1949, 63 Stat. 765, -. In connection with the perform
ance of protection work between the Yuma Project and the Boulder Dam by 
the Bureau of Reclamation, see Act of March 3, 1925, 43 Stat. 1186, 1198; 
Act of January 21, 1927, § 4, 44 Stat. 1010, 1021; Act of July 1, 1940, 54 
Stat. 708; Act of June 28, 1946, 60 Stat. 338. 



573 

the Boulder Canyon Project Act prescribes a fixed priority of 
uses for the dam and reservoir, as previously pointed out.'21 

But differing statements of purpose appear in connection 
with other authorized dams along the lower Colorado.426 

In any evaluation of the need for and type of statutory basis 
which will permit effective resolution of conflicts among uses, 
it must be remembered that the reward for coordination is great. 
For the operation of a system of water-resOurce projects is a 
dramatic illustration of the manner in which the whole may ex
ceed the aggregate of its component parts. By hydraulic and 

... See supra, p. 547 . 
... Imperial: Act of December 21, 1928, § 1, 45 Stat. 1057, 43 U. S. C. 617, 

authorized the construction, operation, and maintenance of a "suitable diver
sion dam" for use in connection with a main canal entirely within the United 
States. The AU-American Canal Contract of December 1, 1932, between the 
United States and the Imperial Irrigation District, made pursuant to the Act, 
provided for the construction by the United States of a "suitable diversion 
dam" and main canal, therein styled Imperial Dam and All-American Canal. 
HOOVER DAM POWER AND WATER CONTRACTS AND RELATED DATA, Department 
of the Interior, p. 65 (1950). 

Parker: Act of August 30, 1935, § 2, 49 Stat. 1028, 1039, authorized the 
construction "for the purpose of controlling floods, improving navigation, 
regulating the flow of the streams of the United States, providing for storage 
and for the delivery of the stored waters thereof, for the reclamation of 
public lands and Indian reservations, and other bene1icial uses, and for the 
generation of electric energy as a means of financially aiding and assisting" -
such undertakings. See also supra, n. 33, p. 323. 

Davia (originally Bullshead Dam): "Through regulation of the flow of 
the main stream of the Colorado River below Boulder Dam it will contribute 
to flood reduction, navigation improvement, irrigation and domestic water 
supplies, power development, silt-pollution reduction, recreation, and wild 
waterfowl protection, as well as other related conservation purposes. * * • 
When an international agreement regarding the division of the waters of the 
Colorado River between the United States and Mexico is completed, the accu
rate control which will be provided by Bullshead Dam will be essential to 
meter out the water to be passed downstream." Project report of the Com
missioner of Reclamation accompanying feasibility finding, April 26, 1941, 
from the Secretary of the Interior to the Speaker of the House of Representa
tl\'es, BUREAU OF RECLAMATION PROJECT FEABIBILITIES AND AUTHORIZATIONS, 
Department of the Interior, pp. 157-158 (1949). See also the Mexican Water 
Treaty, etiective November 8, 1945, Treaty Series 994, 59 Stat. 1219; Sen. 
Res. of April18, 1945, 59 Stat. 1263. 
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electric integration, greater benefits can be derived than when 
the same projects are operated independently.421 

Project Financing 

In discussrng legislative review in connection with project 
selection, we noted the general necessity for annual appropria
tions in: the financing of water-reSource projects. Annual ap
propriations from the general fund of the Treasury are in fact 
the means by which. most such projects have been financed. 

SPECIAL FuNDs.-A substantial portion of water-resource 
project financing, however, is accomplished through the me
dium of special funds. But the establishment of such funds 
does not remove the financing process from legislative scrutiny 
since each agency must submit to Congress its annual budget 
program arid summary of project activities for review by the 
appropriation committees of Congress.428 In most cases, as we 
shall see, the use of such a fund requires affirmative appropria
tion action. In general, the effect of such a fund is to segregate 
from the general fund of the Treasury an. amount to be 
expended for specified purposes~ 

Reclamation Fund.__._ The outstanding example is the Recla
mation Fund created for financing irrigation works and activi
ties by reserving, setting aside, and appropriating moneys re
ceived from the disposal of public lands in the 16 Western 
States and Territories named in the Act.429 Mter the Act creat
ing the Fund was judicially determined in 1909 to be an appro-

'"'For example, it is estimated that the operation of Hungry Horse Dam in 
Montana in coordination with ·downstream dams of the Columbia River 
system will produce 400,000 more kilowatts of firm power than would the 
isolated OJ,Jeration of this dam. .ADVANCE PROGRAM OF TRANSMISSION SYSTEM 
DEVELOPllENT, 1950--1956, Bonneville Power Administration, p. 26 (1950). 

• Act of June 10, 1921, 42 Stat. 20, as amended, 31 U. S.C. 1 el &eq.; Ex. 
0. No. 9384, October 4, 1943, 8 F. R. 13782, 31 U. S. C. 21 note following. 
See the definition of "appropriations" in the Act of September 12, 1950, 
Title I, Part 1, § 101, 64 Stat. 832, -. 

• Act of June 17, 1902, § 1, 32 Stat. 388, as amended, 43 U. S. C. 391. For 
a more detailed discussion of the Fund, and reference to the addition of Texas 
as the 17th state, see &upra, pp. 198-202. 
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priation of the proceeds, Congress in 1914 prohibited expendi
tures "except out of appropriations made annually by 
Congress." 430 

By a number of statutes, Congress authorized the disposal of 
certain other lands connected with Reclamation projects and 
provided for covering the receipts into the Fund.431 In addi
tion, a number of statutes provided for further augmenting the 
Fund by other revenues.432 These included a wide variety of 
sources such 88 receipts from bonuses, royalties, and rentals 
from mining on the public domain of coal, phosphates, oil, oil 
shale, gas, and sodium; a portion of charges for use of public 
lands and national forests by Federal Power Commission 
licensees; certain moneys accrued from naval petroleum re
serves; and various sums derived from operations in connection 
with Reclamation projects, including incidental power 
features.433 

Navigation and Headwater I mprovements.-Another special 
fund derived from income from natural resources is established 
by the Federal Power Act. With specified exceptions, 50% of 
the charges collected from certain licensees is "reserved and 
appropriated as a special fund" to be expended under the direc
tion of the Secretary of the Army in the maintenance and op.:. 
eration of federal navigation structures or in the construction, 
maintenance, or operation of "headwater or other improve
ments of navigable waters of the United States." 434 

Tennessee Valley Authority.-ln directing that the proceeds 
from the sale of power and other products manufactured by 
TV A be paid into the Treasury, Congress provided for a special 
fund by excepting from that requirement such part "as in the 
opinion of the Board shall be necessary for the Corporation in 
the operation of dams and reservoirs, in conducting its business 

- C:nited State~ v. HaMOJJ. 167 Fed. 881, 884-S85 (C. A. 9, 1909) ; Act of 
August 13, 1914, 116, 38 Stat. 686, 690, 43 U. S.C. 414. 

- See 81.1pnJ, n. 276, p. 199 . 
.. See 81.1pnl, D. 281, pp. 1~200. 
• See npra., pp. 199-202. 
- A<"t of June 10, 1920, § 17, 41 Stat. 1063, 1072, as amended, 16 U. S. C. 

810. 
811611--61----38 
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in generating, transmitting, and distributing electric energy" 
and in its fertilizer business.435 This provision is an amend
ment of the original act which required that the net proceeds 
derived from the sale of power and manufactured products be 
paid into the Treasury at the end of each calendar year, after 
deducting the cost of operation, maintenance, depreciation, 
amortization, and an amount deemed by the Board to be neces
sary to withhold as operating capital, or devoted by the Board 
to new construction.438 

One noteworthy aspect of the amendment is the changed 
language setting aside so much of the proceeds as the Board 
deems necessary in the "operation" of dams and reservoirs, 
whereas the original language permitted the withholding of 
amounts for new construction. Furthermore, Congress in 1947 
directed that none of TV A's power revenues be used for con
struction of "new power producing projects (except for replace
ment purposes) unless and until approved by Congress." 437 

This provision, of course, applies to steam-electric plants as well 
as hydroelectric plants. 

Colorado River Funds.-The Boulder Canyon Project Act 
established a special fund called the "Colorado River Dam 
Fund." 4311 It is limited to the financing of a single project, and 
the statute authorizes the necessary appropriations for ad
vances to the Fund.438 Project revenues are to be paid into the 
Fund, and expenditures therefrom are available "for construc
tion and the payment of interest, during construction." .., But 
no expenditures from the Fund may be made for operation 
and maintenance except from appropriations therefor.441 

Subsequently, the Boulder Canyon Project Adjustment Act 

• Act of August 31, 1935, § 10, 49 Stat. 1075, 1079, see 16 U. S. C. 831y. 
• Act of May 18, 1933, § 26, 48 Stat. 58, 71. 
-Act of July 30, 1947, § 201, 61 Stat. 551, 572, 16 U. S. C. 831h-2 

(Supp. III) •. 
-Act of December 21, 19?..8, § 2(a), 45 Stat. 1057, 43 U.S. C. 617a(a). 
• Itl.; § 3, 45 Stat.1058, 43 U.S. C. 61Th. 
- §§ 2(b), 2(c), 45 Stat.1057, 43 U.S. C. 617a(b), 617a(c). 
- § 2(c), 45 Stat. 1057, 43 U. S.C. 617a(c); Act of July 19, 1940, § 2(a), 

54 Stat. 774,43 U.S. C. 618a(a). 
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provided for the transfer of $500,000 a year to a special fund 
designated the "Colorado River Development Fund." 442 Re
ceipts of this Fund are authorized to be appropriated for 
studies and investigations and for construction of projects in 
the Colorado River Basin.443 

Other Funds.-In addition to the foregoing funds designed 
for use in connection with water-resource projects, Congress 
has from time to time created still other funds from receipts in 
connection with natural resources.444 

New Construction.-Even with the variety of sources of 
revenue made available to the Reclamation Fund, the amounts 
have proved insufficient for the program of project construc
tion envisioned, making appropriations from the general fund 
necessary.445 Though previously authorized in the form of ad
vances to the Reclamation Fund,4411 such appropriations are now 
made directly available for expenditures.447 So far as project 
construction goes, the ·other special funds have a limited im
pact. Moreover, to the extent that nonreimbursable expendi
tures from such funds are authorized, each becomes self-de-

... Act of June 19, 1940, § 2(d), 54 Stat. 774,43 U.S. C. 618a(d) (Supp. III) . 
... /d. See also supra, p. 302 . 
... For example: 
Twenty-five percent of certain receipts collected under an authorization 

for the lease of grazing lands outside grazing districts, when appropriated 
by Congress, is available until expended "solely for the construction, pur
chase, or maintenance of range improvements." Act of August 6, 1947, § 2, 
61 Stat. 790,43 U.S. C. 315i (Supp. III}. Moreover, moneys received by the 
Secretary of the Interior in the administration of certain nonfederal grazing 
lands are made available, when appropriated by Congress, for leasing such 
nonfederallands. Act of June 23, 1938, § 4, 52 Stat. 1033, 43 U. S. C. 315m-4. 

Similarly, 10% of all moneys received from national forests during each 
fiscal year is made available at the end tl;lereof, to be expended for the con
struction or maintenance of roads and trails within national forests in the 
states from which such proceeds are derived. Act of March 4, 1913, 37 Stat. 
843, as amended, 16 U. S. C. 501. 

-See supra, pp. 199-200 . 
... See, e. g., Act of June 25, 1910, § 1, 36 Stat. 835, 43 U. S. C. 397; Act of 

March 3, 1931, 46 Stat. 1507, 43 U. S. C. 391a, 391b. See also Act of 
May 9, 1938, § 1, 52 Stat. 322, 43 U. S. C. 391a-1 . 

.. , See, e. g., Act of June 29. 1948, 62 Stat. 1112, 1128, 1129. 
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pleting.- In ·the aggregate, therefore, these special funds 
do not answer the fiscal problem respecting new projects and 
programs. . · , , 
· Necessity for Appropriations.-For a time, expenditures from 
the Reclamation Fund were permissible without appropriation 
action."9 ··But Congress in 1914 prohibited expenditures "ex
cept out of appropriations." uo The construction of Boulder 
Canyon Project was dependent upon appropriations to the 
Colorado River Dam Fund.~1 ·And for specified purposes, 
receipts of the Colorado River Development Fund are "author
ized to be appropriated." •&a On the other hand, without ap
propriation action, the Tennessee Valley Authority is author
ized to reserve a portion of the proceed~ from its operations for 
use for specified purposes, previously set forth.453 

Finally, the need for appropriation action varies with respect 
to the other resource funds we have mentioned.454 

FrsCAL-YEAR FINANCING.-A number of rules of general ap
plicability should first be noted. Except where modified, they 
govern important aspects of the financing of water-resource 
projects and reflect the effect of the appropriation process. 

I For example, no federal agency may "involve the Govern
ment in any contract or other obligation for the future pay
ment of money in excess of" appropriations unless authorized 
by law/55 

. Nor may a contract or purchase on behalf of the 

""For example, certain administrative and investigative expenses are 
chargeable to the Reclamation Fund but may not "be charged as a part of 
the reimbursable construction or operation and maintenance costs." Act of 
December 5, 1924, § 4, subsection 0, 43 Stat. 672, 704, as amended, 43 U. S. 
c. 377. 

-See supra, pp. 198-199 . 
.., Act of August 13,1914, § 16,38 Stat. 686,690, 43 U.S. C. 414 . 

. ... Act of December 21, 1928, § 2(b), 45 Stat. 1057, 43 U. S.C. 617a(b). 
• Act of July 19, 1940, § 2(d), 54 Stat. 774, 775, 43 U. S.C. 618a(d). 
- See supra, pp. 575-576 . 
. -Thus, appropriation action is required in the case of the Taylor Grazing 

Act fund, but not as to the fund for maintenance of roads and trails within 
national forests. See supra, n. 444, p. 577. 

- R. S. § 3679, from Act of July 12, 1870, § 7, 16 Stat. 230, 251, as amended, 
31 u. s. c. 665. 
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United States be made "unless the same is authorized by iaw 
or is under an appropriation adequate to its fulfillment." •&e 

Likewise, no contract for a public improvement may be made 
"which shall bind the Government to pay a larger sum of 
money than the amount in the Treasury appropriated for the 
specific purpose." 451 

. 

Furthermore, except as otherwise provided by law, "all bal
ances of appropriations contained in the annual appropriation 
bills and made specifically for the service of any fiscal year, and 
remaining unexpended at the expiration· of such fiscal year, 
shall only be applied to the payment of expenses properly in.:. 
curred during that year, or to the fulfillment of contracts prop,;, 
erly made within that year." 468 Sums appropriated for 
"expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others," 
except as otherwise provided by law.4511 

With the same exception, "no advance of public money shall 
be made in any case unless authorized by the appropriation 
concerned or other law." 4110 In all cases of contracts for the 
performance of any service, or the· delivery of articles of any 
description, "payment shall not exceed the v~lue of the service 
rendered, or of the articles delivered previously to such pay
ment." 1181 Nor may any federal department or officer "accept 
voluntary service for the Government or employ personal serv
ice in excess of that authorized by law," except in specified 
emergencies.462 

• 

... R. S. I 3732, from Act of March 2, 1861, § 10, 12 Stat. 214, 220, as 
amended, 41 U.S. C. 11, with an exception not pertinent here. .. 

'"'R. S. I 3733, from Act of July 25,1868, § 3,15 Stat.171, 177,41 U.S. C.12. 
• R. S. I 3690, from Act of July 12, 1870, I 5, 16 Stat. 230, 251, 31 U. S. 0. 

712. Balances not needed for the specified purposes are carried over to the 
surplus fund, and ''permanent or indefinite appropriations" are exempted. 

• R. S. I 3678, from Act of March 3, 1809, § 1, 2 Stat. 535; Act of February 
12, 1868, I 2, 15 Stat. 35, 36, 31 U. S.C. 628. . 

- R. S. 13648, from Act of January 31, 1823, § 1, 3 Stat. 723, as amended, 
31 u.s. c. 529. . 

-rtf. 
• R. S. I 3679, from Act of July 12, 1870, I 7, 16 Stat. 230, 251, as amended; 

81 u. s. c. 665. ' ~ ! 
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Based on a review of several of the foregoing and other simi-

lar provisions, the Court of Claims in 1880 observed that:-

A reading of these provisions will show conclusively, 
we think, that Congress have restricted in every possible 
way the expenditures and expenses and liabilities of the 
government, so far as executive officers are concerned, 
to the specific appropriations for each fiscal year. 

But the fiscal year bears only an artificial relation to the con
struction process. Construction of dams may extend over a 
period of several years, and short-term contracts for less than 
a year may cover parts of two fiscal years, since the latter end 
on June 30. Moreover, the appropriation process is often 
lengthy, and errors may be made in decisions as to the amount 
-of money required by a proposed project. Congress has enacted 
modifications of the foregoing rules variously reconciling fiscal 
requirements to the needs of construction. But such modifica
tions differ from agency to agency. 

Construction.-One method employed to relax the restric
tive effects of the general rules is to broaden the scope of the 
appropriation statute. 

Thus, instead of an individualized appropriation for each 
project, the practice of making a lump-sum ~q>propriation 
for a group of projects or activities affords flexibility within 
the amount of the total appropriation. Since 1920, this has 
been the legislative practice with respect to water-resource 
projects prosecuted by the Army Engineers.- In 1950, Con
gress employed this practice in making appropriations for con
struction and rehabilitation by the Bureau of Reclamation.4115 

Another possible modification facilitating contract sched-

-Wilder v. United States, 16 Ct. Cl. 528, 543 (1880). Among the pro
visions previously cited herein, those referred to by the Court included R. S. 
§§ 3678, 3679, 3690. So far as pertinent here, none of these provisions appears 
to have been significantly altered since 1880 . 

... See 1111Pra, n.174, p. 105. 
-Act of September 6, 1950, ch. VII, § 101, 64 Stat. 595, -. Previously, 

appropriations were made on an individualized project basis, with an ex
press prohibition against exceeding construction amounts appropriated from 
the Reclamation Fund for any project and a limitation on expenditures from 
the Fund to its total amount. Act of October 12, 1949, § 1, 63 Stat. 765, -. 
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uling is to make appropriations available until expended. 1 In 
the case of navigation and flood-control projects, this has been 
accomplished by general legislation.- Or such modification 
may be made effective with respect to individual annual ap
propriation items. Thus, the General Appropriation Act, 
1951, so provides in the case of appropriations for construc
tion of water-resource projects by the Army Engineers, the 
Bureau of Reclamation, the Bonneville Power Administra
tion, the Tennessee Valley Authority, and the International 
Boundary and Water Commission.467 And the same is true in 
the case of appropriations for the prosecution of flood-control 
activities by the Department of Agriculture.~ 

Another means for relaxing the effect of the general rules 
is by an authorization for the execution of contracts extend
ing beyond the fiscal year. For example, it is expressly pro
vided that any public work on canals, rivers, and harbors 
adopted by Congress ·may be prosecuted by "direct appro
priations, by continuing contracts," or by both.469 Similar 
but limited authority may be included in appropriation leg
islation. Such is the case with respect to appropriations for 
the Bureau of Reclamation and the Bonneville Power Admin
istration in the General Appropriation Act, 1951.470 It should 
be noted, however, that the mere existence of contract authority 
may not resolve the problem of construction scheduling. For 
the contract authority may be less than the time requirements 
of the construction program. 

Under the Tennessee Valley Authority Act, Congress in 1933 
removed project construction from the need for appropriations. 
It authorized TV A, in the "construction of any future dam, 
steam plant, or other facility, to be used in whole or in part 

• Act of August 24, 1912, § 7, 37 Stat. 417, 487, as amended, 31 U. S. C. 
718; Act of March 1, 1917, § 3, 39 Stat. 948,950. 

-Act of September 6, 1950, ch. Ill, title I; ch. VII, title I; ch. VIII, title I; 
ch. IX, 64 Stat. 595, -, -, -, -. Such a provision has been regularly in
cluded since 1937 in legislation appropriating funds for navigation projects. 
St-e, e. fl., Act of July 19, 1937, § 1, 50 Stat. 515, 516. 

- Ch. VII, tit It> I, 64 Stat. -. 
• Act of September 22, 1922, §10, 42 Stat. 1038, 1043, 33 U. S. C. 621. 
-Act of St>ptembt>r 6, 1950, ch. VII, title I, 64 Stat. 595, -, -. 
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for the generation or transmission of electric power" to issue 
bonds not exceeding $50,000,000 in a.mount!11 Similar author
ity was later granted for TV A to issue bonds in a like amount to 
enable the extension of credit to specified nonfederal agencies 
to assist them in· acquiring, improving, and operating existing 
power facilities. 47z But the foregoing authorizations were re
placed in 1939, at which time TV A was authorized to issue 
bonds not to exceed $61,500,000 to finance acquisition, rehabili
-tation, and connection of property owned by private utilities.4n 

It should be noted that these bonding provisions unneces
sarily separate the funding arrangements with respect to 
prosecution of water-resource projects from other funding ar
rangements of the· Treasury Department. For equally ef
fective· borrowing authority ·could be made available by au
thorizing advances to a federal constructing agency and mak
ing such- advances a "public-debt" transaction, empowering 
the Secretary of the Treasury to issue securities to obtain the 
required funds.474 This approach is not without precedent.475 

With respect to the need for financial flexibility resulting 
from varying expenses of operating power-market facilities 
and the need to maintain uninterrupted service, the TV A Act 
furnishes another unique example. Under its authority to 
reserve revenues, TV A may except such part thereof as it 
deems necessary "in conducting its business in generating, 
transmitting, and distributing electric energy." 476 Such funds 
are in addition to the continuing fund of $1,000,000 available 
to TV A to defray emergency expenses and f? insure continu-

.,. Act of May 18, 1983, §15. 48 Stat. 58, 66, 16 U. S. C. 831o. 

... §1aa, as added by Act of August 31, 1935, §9, 49 Stat. 1075, 1079, 16 
tJ. S; C. 831D-L 

... §§ 15b, 15c, as added by Act of .July 26, 1939, 53 Stat. 1083, 16 U. S. C. 
831n--2, 831n-3. 

-Under tbe Second Liberty Bond Act. as amended, tbe Secretary of tbe 
Treasury may borrow on tbe credit of tbe United States and issue bonds 
for sums necessary to meet authorized expenditures for public purposes. 
Act of September 24. 1917, §1, 40 Stat. 288, as amended, 31 U. S.C. 752. 

• This was done, for example, in tbe case of the Defense Production Act 
of 1950. Act of September 8,1950, 1304(b), 64 Stat. 798, -. 

-Act of May 18, 1933, §26, 48 Stat. 58, 71, as amended, 16 U. 8. C. 831y. 
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ous operation.'11 No comparable situation exists under other 
statutes whereby nearly all other federal: power-macketing 
responsibilities are vested in the Secretary of the Interior.m 

Operation and M aintenance.-It has previously been pointed 
out that Congress has generally authorized appropriations 
for operation and maintenance in the case of flood-con
trol and irrigation projects, but not in the case of navigation 
projects.ue In both cases, appropriations must be made. 

Significant variations exist in the manner in which funds are 
appropriated by Congress for operation and maintenance of 
water-resource projects and activities. The General Appro
priation Act, 1951, will serve to illustrate. In the case of navi
gation projects, provision is made jointly for the "preservation 
and maintenance" along with the "prosecution" of authorized 
projects!80 A similar item for flood control lumps "construc
tion and maintenance .. " 481 And in the case of TVA, a. lump 
sum is made available for "carrying out the provisions of the 
Tennessee Valley Authority Act." •82 The items for construe.:. 
tion are separate from items for operation and maintenance 
in the case of the Bureau of Reclamation, the Bonneville 
Power Administration, and the Squthwestern Power Adminis
tration.•88 The lesser flexibility afforded under the latter type 
appropriation is apparent from the general requirement of law 
that sums must be applied "solely to the objects for which 
they are respectively made, and for no others." .a. · 

Reference should be made here to the "special fund," derived 
from charges collected from Federal Power Commission: 
licensees, which is available to the Secretary of the Army in the 
"maintenance and operation" of federal navigation structures 
or in the construction, "maintenance, or operation" of head-

.,. I d.. 

• See 1upra, pp. 293-300 • 
.,. See wpra, pp. 564--565 • 
.. Act of September 6, 1950, cb. IX. 64 Stat. 595, -. 
• <'h. IV, 64 Stat. -. 
- Cb. VIII, title I, 64 Stat.-. 
- Ch. VII, title I, 64 Stat.-,-,-. 
• R. S. I 3678, from Act of March 3, 1809, 1 1, 2 Stat. 535, as amended, 

31 u. s. c. 628. 



water or other improvements of navigable waters of the United 
States.485 

Perhaps the most flexible arrangement in the case of opera
tion and maintenance funds is that prescribed for the Tennessee 
Valley Authority. As already pointed out, it p1ay reserve so 
much of its revenues as it deems necessary "in the operation 
of dams and reservoirs, in conducting its business in generat
ing, transmitting, and distributing electric energy" and in its 
fertilizer business.486 Here, replenishment from revenues 
depends upon the administrative discretion of the operating 
agency. 

We have also outlined the varying legislative provisions for 
funds of an emergency character available in the case of flood
control work of the Army Engineers and the Department of 
Agriculture, as to Reclamation projects, and under statutes 
relating to the Tennessee Valley Authority, the Bonneville 
Project, and the Fort Peck Project.487 At the same time, it was. 
noted that no such fund is provided with respect to navigation 
projects or the Boulder Canyon Project.488 

As to these emergency funds, however~ variations exist in 
the degree to which they are exempted from the appropriation 
process. For example, replEmishment of the Army Engineer 
emergency flood-control fund is dependent upon appropria
tions.- The same is true of the authorization for emergency 
flood-control expenditures by the Secretary of Agriculture.490 

In the case of the Bureau of Reclamation's emergency fund, 
replenishment is accomplished by appropriations from the 

• Act of June 10, 1920, § 17, 41 Stat. 1063, 1072, as amended, 16 U. S. C. 
810. . 

... Act of May 18, 1833, § 26, 48 Stat. 58, 71, as amended, 16 U. S. C. 831~. 
Somewhat similar is the provision of a fund under the Fort Peck Act, "to 
defray the operating expenses of generation and transmission of power," 
as well as for emergency expenses. Act of May 18, 1938, § 10, 52 Stat. 403, 
406,16 u.s. c. 833i . 

... See supra, pp. 561H>67 • 

... See &upra., p. 567 . 

... Act of May 17,1950, § 210, 64 Stat. 163, -. 
-Act of December 22, 1944, § 15, 58 Stat. 887, ~1()7, as amended by Act 

of May 17, 1950, § 216, 64 Stat. 163, -. 
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Reclamation Fund.t91 Automatic replenishment from rev
enues is provided for in the case of the continuing emergency 
funds available under the Bonneville Project, Fort Peck Proj
ect, and Tennessee Valley Authority Acts.4112 So also as to the 
Southwestern Power Administration fund. 483 

CoNTRIBUfiONs.-Local contributions constitute another 
possible source of funds or other aids to development of 
water-resource projects. Authorizing statutes vary as to 
what may be accepted, specification of the contributor, and the 
underlying purpose. 

In the case of navigation projects, we earlier noted that every 
report on an authorized survey must contain a statement of 
"special or local benefit," and recommendations as to what 
"local cooperation" should be required, if any.- On the basis 
of such reports, Congress may then on a project-by-project 
basis require local contribution in authorizing individual proj
ects!95 The Secretary of the Army has discretion to receive 
from "private parties" contributed "funds" to be expended 
with appropriated funds for any authorized improvement 
whenever such work and expenditure may be considered by the 
Chief of Engineers as advantageous to the "interests of naviga
tion." •" In aid of "immediate prosecution" of an authorized 
"work of river and harbor improvement," advance "funds" may 

• Act of June 26,1948, I 1, 62 Stat.1052, 43 U.S. C. 502 (Supp.III). 
-Act of August 20, 1937, I 11, 50 Stat. 731, 736, 16 U. S. C. 832j; Act of 

1\Iay 18, 1938, I 10, 52 Stat. 403, 406, 16 U. S. C. 833i; Act of May 18, 1933, 
I 26, 48 Stat. 58, 71, as amended, 16 U. S. C. 831y. 

- Act of December 23, 1943, 57 Stat. 611, 621, as amended by Act of 
October 12, 1949, 63 Stat. 765, -. 

- A.ct of June 5, 1920, I 2. 41 Stat. 1009, 1010, 33 U. S. C. 547. 
• See, e. g., Act of March 2, 1945, I 2, 59 Stat. 10, 13, where local interests 

were required to contribute 50% of the first cost of improl"ement of Jones 
lnlt>t, N. Y., and to furnish nt>CeSsary lands, easements, and rights-of-way. 
St>e Al!f!"UAL REPORT OJ' THE CIID!7 OF ENGII!fEEBS, U. S. ABKY, pp. 23?r-233 
(19491. 

-Act of March 4, 1915, 14. 38 Stat. 1<»9, 1053, 33 U. S. C. 560. When such 
contributions are in excess of the actual cost of the work properly chargeable 
to such contributions, such excess may be returned unless its retention Is 
required bylaw. 
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be accepted from "local interests" and expended by the Secre
tary of the Army.m 

In the case of flood-control projects, the Secretary of the 
Army has discretion to receive and expend advance "funds" 
from any "State or political subdivision thereof" in the "imme
diate prosecution" of such work!98 Like the preceding statute, 
this' latter provision directs him to repay such contributions 
without interest from appropriations which "may be provided 
by Congress," unless such contribution was made to meet a 
condition imposed by statute.499 

· Also, with respect to flood
control projects other than dam and reservoir projects, the law 
requires, a8 a condition precedent to the use of federal funds, 
I • 

assurances from "States, political subdivisions thereof, or other 
responsible local agencies" that they will provide necessary 
lands, easements, and i:ights-of-way; hold and save the United 
States free from damages due to construction; and maintain 
and operate the works after completion.1100 

Furthermore, another provision specially applicable to flood
Control projects permits their modification to provide addi
tional storage capacity for domestic water supply or other 
water:..Conservation storage if the increase in cost is contributed 
by "local agencies" and they agree to utilize such capacity con
'sistently with· federal uses.601 As in the case of navigation 
projects, the Secretary of the Army is also authorized to receive 
contributed "funds" from "States and political subdivisions 
thereof" to be expended with appropriated funds for authorized 
flood-control work.602 This may be done, on recommendation 
of the Chief of Engineers, "as advantageous in the public 
interest," whereas the statute applying to navigation projects 
is operative on his recommendation that the work and expendi
ture are "advantageous to the interests of navigation." 

""Act of March 3, 1925; § 11, 43 Stat. 1186, 1197, 33 U. S.C. 561 . 
... Act of October 15, 1940, 54 Stat. 1176, 33 U. S.C. 701h-1. 
~ ltl. With respect to the general statutory requirements concerning local 

·contributions, see &upra, pp. 1!4-146 . 
.,. See &Upra, pp. 144-145, and especially notes 103-104. 
1111 Act of June 22, 1936, § 5, 49 Stat. 1570, 1572, as added by .Act of July 

19,1937, § 1,110 Stat. 515, 518,33 U. S.C. 701h • 
.,.ItJ. 
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Still different is the law applicable to flood-control work. of 
the Department of Agriculture. The Secretary has discre
tionary authority to require, as a condition to extending bene
fits in prosecuting authorized works, "contributions in money, 
services, materials, or otherwise." 503 

The General Appropriation Act, 1951, provides that the ex
penditure of any sums from the appropriation to the Bureau 
of Reclamation for "General Investigations" for investigations 
of any nature requested by states, municipalities, or other 
interests shall be upon the basis of the state, municipality, or 
other interest advancing at least 50 per centum of the esti
mated cost of such investigations. 5°' 

Elsewhere we have discussed provisions applicable to fed
eral activity concerning beach and shore erosion.505 It will 
suffice here to note that the Secretary of the Army may require. 
contributions from the .state for investigations and studies.11111 

Federal assistance to construction of protection works for 
shores by states or political subdivisions is limited to one-third 
of the total cost.507 

A reclamation statute stipulates that moneys received from 
any "State, municipality, corporation, association, firm, dis
trict, or individual for investigations, surveys, construction 
work, or any other development work incident thereto" which 
involve operations similar to those provided for by Reclama-

.. Act of June 22, 1936, § 3, 49 Stat. 1570, 1571, as amended, 33 U. S. C. 
701c. The Secretary may also require : "The enactment am~ reasonable 
safeguards for the enforcement of State and local laws imposing suitable 
permanent restrictions on the use of such lands and otherwise providing 
for run-off and water-flow retardation and soile-rosion prevention," and 
"agreements or covenants as to the permanent use of such lands." Ill .• as 
added by Act of August 28, 1937, § 4, 50 Stat. 867, 877. , 

Somewhat similar authority is available to the Secretary of Ai;rlculture 
under the 1935 soil-eonservation legislation. Act of ·April 'rl, 1935, § 3, 
49 Stat. 163, 16 U. S. C. 590c. So also as to the extension of benefits under 
the Water Facilities Act. Act of August 28, 1937, § 4, 50 Stat. 869, 870, 16 
U. S. C. 590u. · 

• Act of September 6, 1950, ch. VII, title I, 64 Stat. 595, -. 
- See 1tupra, pp. 334-346. 
-Act of .July 3, 1930, § 2, 46 Stat 918, 945, 33 U. S. C. 426_-
-Act of Au.,"""lSt 16, 1946, § 1, 60 Stat. 1056, 33 U. S.C. 426e. 
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tion Law, shall be covered into the Reclamation Fund and shall 
be ayailable for expenditures for the purposes for which con
tributed. 608 

RELIEF AND OTHER FuNDs.-From time to time, we have 
mentioned instances where water-resource projects were de
veloped with relief funds.609 In this connection, reference 
should be made to the provisions of the Water Conservation 

· and Utilization Act which permitted the use of relief and other 
funds available to federal agencies, along with contributions 
from states, to defray a portion of the costs of projects covered 
by that Act.610 

Excepting lands withdrawn from the public domain, the 
Secretary of the Army is authorized to use lands or other 
property under his control and jurisdiction for the prosecu
tion of any authorized civil work or function administered by 
the Department of the Army without charge, except usual 
handling charges, against appropriations for such civil works 
or function!}. 611 

RETURN OF PROJECT CosTs.-In the absence of statutory 
provisions to the contrary, reimbursement is not required from 
beneficiaries of federal expenditures. Varying provisions to 
the contrary, however, are included in laws providing for fed
eral development of water-resource projects. These are not 
uniform for all benefits; nor are provisions uniform under dif
ferent statutes with respect-to the same type of benefits. 

Before turning to an examination of these statutes as they 
relate to specific benefits, a few general observations will be 
helpful. 

As just indicated, return of project costs by beneficiaries is 
necessary only when required by statute. If a project pur
pose has been recognized by statute, expenditure therefor may 
be authorized, as in the case of fishways where river and har
bor improvements are found to obstruct fish passage.512 But 

• Act of March 4, 1921, § 1, 41 Stat. 1367, 1404, 43 U. S.C. 395. 
• See supra, pp. 243-245, 41o-413. 
110 Act of October 14, 1940, § 2, 54 Stat. 1119, 1120, as amended, 16 

u. s. c. 590z • 
.,. Act of July 24, 1946, § 8, 60 Stat. 641, 643, 5 U. S. C. 229. 

111 Act of August 11,1888, § 11, 25 Stat. 400, 425, 33 U.S. C. 608. 
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unless a statute so provides, such costs are not required to .be 
returned. . 

On the other hand, various statutes authorize the sale of 
vendible project products and thus provide to some extent for 
the return of project costs. By implication, such provisions 
may be said to require return of project costs. Similarly, 
varying requirements for "local contribution" are stipulated 
which provide for, and in some cases require, payment of por
tions of project costs. Such requirements establish the pat
tern for the return of costs of navigation and flood-control 
projects of the Army Engineers. Somewhat similar is the sit
uation respecting flood-control work by the Department of 
Agriculture. Here, return of costs is provided for to the extent 
that the Secretary, in his discretion, invokes the statutory pro
vision for "local contribution." 

In order to assess the law's requirements as to return of 
project costs, we shall here review the various relevant pro
visions, notwithstanding the fact that many of them are to be 
separately reviewed later as "pricing" provisions. Such sep
arate treatment of the provisions relating to return of project 
costs appears d~sirable since iri one area, the area of Reclama
tion Law, there is express statutory recognition of the con
cept, as such, in the prerequisite to project authorization. 

Reclamation Law currently requires finding-s by the Secre
tary of the Interior that repayable and returnable allocations 
to reimbursable project purpo~, together with authorized 
allocations to designated nonreimbursable project purposes, 
equal the total estimated cost of construction.518 In effect, 

lU Act of August 4,1939, §9{a), 53 Stat. 1187,1193,43 U.S. C. 485h(a). 
The situation is different in the case of projects under the Water Conserva
tion and Utilization Act. Act of October 14, 1940, 54 Stat. 1119, as amended, 
16 U. S. C. 590y-590z--ll. The term "reimbursable construction costs" is 
expressly confined to costs allocated to irrigation plus such amounts as 
the President may determine to be reimbursable. § 4(b), 54 Stat. 1121, 
as amended, 16 U. S. C. 590z-2{b). Costs allocated to purposes other 
than irrigation are not expressly classed as reimbursable or nonreimburs
able. But provision is made for contracts for surplus power or municipal 
or miscellaneous water-supply purposes. 19. 54 Stat. 1124, 16 U. S. C. 
fiOOz-7. To this extent, the Act contemplates at least partial return of 
costs allocated to these purposes. 
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this reverses the procedure applicable to other projects, since 
costs are here termed nonreimbursable only as specifically so 
authorized .. Such is the case with respect to allocations to 
navigation, flood control, and to the preservation and propa
gation o£ fish and wildlife.51

• The provisions of Reclamation 
Law expressly contemplating the return of project costs are 
separate, it may be noted, from those governing repayment 
by irrigation water users, or the fixing of rates in contracts for 
power or for the furnishing of water for municipal water supply 
or miscellaneous purposes.615 

.. While these two approaches to return of project costs need 
not differ, there are differences in fact, as we shall shortly see. 51• 
One .such difference may be noted at the outset. The alloca
tio:r~ provisions of Reclamation Law do not refer to interest. 
And it has been administratively determined that repayment 
with interest is not required and that, when interest is collected 
in the form of power rates, the statute permits any interest 
component of such revenues to be applied to the repayment of 
the construction. investment.617 In the case of power from 
reservoir projects under Army control, on the other hand, the 
cost of .interest is one of the costs included ~ the setting of 
power rates, despite the lack of express statutory requirement 

a• § 9(b), 53 Stat. 1194, 43 U. S. C. 485h(b); Act of August 14, 1946, § 2, 
60 Stat. 1080, 16 U. S. C. 662 . 

.,. See; e. g.,§ 9(c), 53 Stat. 1194,.43 U.S. C. 485h(c). 
m So far as the term, "return of project costs," suggests return of moneys 

for the general use of the Government, there are other differences not de
veloped here. If, as in the case of the Reclamation Fund, parts of such 
costs are returned to a special fund for specific purposes, such moneys are 
not returned for general use by the Government. In this connection, see 
the discussion of special funds, supra, pp. 574--578. 

•• With respect to the interpretation of the Act as permitting the appli
cation of interest, collected as a component of power rates, to the return 
to the United Ststes of irrigation costs to be borne by power, see supra, 
pp. 295-296. 

It should be noted, however, that one of the two pricing standards ap
plicable to contracts to furnish water for municipal water supply or mis
cellaneous purposes requires the return of interest "if the Secretary 
determines an interest charge to be proper." § 9(c), 53 Stat. 1194, 43 
U.S. C. 485h(c). 
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therefor, interest on the power investment thus being one· of 
the costs returned to the United States.618 

In addition to the foregoing general provisions, statutes such 
as the Boulder Canyon Project Act have expressly provided 
for return of costs in the case of particular projects.519 On the 
other hand, the special act authorizing the Hungry Horse Dam 
is silent with respect to return of nonirrigation costs of the Dam 
and power facilities.520 

· 

Preliminarily it may also be noted that there is a variation 
among the statutes with respect to the necessity for the pro
cedure of allocating costs to various project pu:rposes. As 
to navigation and flood-control projects, there is no general 
express requirement. But when irrigation works are con
structed in connection with Army dam and reservoir projects 
under the authority of the 1944 Flood Control Act, certain 
costs allocations are made expressly necessary.1121 Detailed 
requirements necessitating allocation of costs are specified for 
irrigation projects under the 1939 Reclamation Project Act.522 

The same is true when the "preservation and propagation of 
fish and wildlife" is made a purpose of an irrigation project 
authorized under the foregoing 1939 Act.522 

· 

Specific recognition of the cost-allocation procedure appears 
also in the Bonneville Project Act, the Fort Peck Project Act, 
and the Tennessee Valley Authority Act.524 For projects gov-

.,. See, e. fl., Re Bonneville Project, OoZ.Umbia River, Oregon-Washington, 
Allocation of Costs, Project No. IT 5955, 4 F. P. C. 950, 955 (1945) • 

.. Act of December 21. 1928, § 5, 45 Stat. 1057, 1060, as amended, 43 U. S. C. 
617d • 

...., Act of June 5, 1944, 58 Stat. 270, 43 U. S. C. 593a-593b. Reclamation 
Law is made expressly applicable to "such additional works" as the Secre
tary of the Interior deems necessary for irrigation purposes. § 3, 58 Stat. 
371, 43 U. S. C. 593b. See also supra, p. 305 • 

.. Act of December 22, 1944, §8, 58 Stat. 887,891,43 U.S. C. 390. 
• Act of August 4, 1939, I 9, 53 Stat. 1187, 1193, 43 U.S. C. 485h. 
• Act of August 14, 1946, 12, 60 Stat. 1080, 16 U. S. C. 662. 
101 Act of August 20, 1937, 17, 50 Stat. 731, 735, 16 U. S.C. 832f; Act of 

May 18, 1938, I 6, 52 Stat. 403, 405, 16 U. S. C. 833e; Act of :May18, 1933, 
114.48 Stat. 58, 66, as amended, 16 U.S. C. 831m. 

911611--61----39 



592 

erned by the first two Acts, the Federal Power Commission is 
required to make an allocation of costs upon which power-rate 
schedules must be based, while the latter Act requires certain 
cost allocations by the TV A Board.825 Moreover, while cost
allocation procedures are not expressly required under a number 
of other statutes, they are employed in administrative practice 
in connection with benefit-cost determinations and in rate 
making.528 

The subject of return of project costs, to which we now turn, 
we shall treat separately from the matter of pricing of project 
products. 827 The two matters nevertheless bear a close rela
tionship, for the pricing provisions alone often determine the 
degree to which project costs are returned to the United States. 

Navigation and Flood Control.-Statutes applicable to 
Army Engineer projects contain no provision requiring return 
of costs allocable to navigation and flood control, except so far 
as local contribution is required pursuant to statute.528 Nor are 
any costs required to be returned in the case of flood-control 
work by the Department of Agriculture, unless the Secretary 
in his discretion requires local contribution!29 Costs allocated 
to navigation and flood control are expressly made nonreim
bursable in connection with projects authorized under the 1939 
Reclamation Project Act.630 

Irrigation.-Under that 1939 Act, provision is made for an 
allocation of that part of the estimated project cost which can 
"properly be allocated to irrigation and probably be repaid by 
the water users." 531 Payment of interest is not expressly re
quired. Costs allocable to irrigation but beyond the water-

... I d. • 

... See, e. g., H. Doe. No. 531, 71st Cong., 2d sess., eh. III, Main Control Plan 
and Related Programs: Justification pp. - (1950). Federal Power Com
mission Order, Re Department of the Interior, relative to the Alatoona 
Project, Docket No. E-{1157, January 25, 1949 . 

... As to the pricing of project products, see infra, pp. 600-615. 
108 See svpra, pp. 105-106, 144-146; see infra, pp. 601-603. 
• Act of August 28, 1937, § 4, 50 Stat. 876, 877, see 33 U. S.C. 701c . 
.., Act of August 4, 1939, § 9(a), 9(b), 53 Stat. 1187, 1193, 43 U. S. C. 

485h(a),485h(b). 
• § 9(a), 53 Stat.1193, 43 U.S. C. 485h(a). 
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users' repayment ability are in practice assigned for return by 
revenues from other reimbursable purposes.532 

Somewhat different is the situation with respect to irrigation 
works at Army dam and reservoir projects, authorized pursuant 
to Section 8 of the Flood Control Act of 1944.5811 While this 
Section provides for the construction, operation, and maint~ 
nance of such works under Reclamation Law, it adds a provision 
affecting return of project costs. Here, the project feasibility 
report of the Secretary of the Interior may, "within the limits 
of the water users' repayment ability," be predicated on the 
allocation to irrigation of an appropriate portion of the cost 
of structures and facilities used for irrigation and other pur
poses. The feasibility report may therefore not be predicated 
upon an allocation to irrigation beyond the "limits of the 
water users' repayment ability." 534 No corresponding limi
tation exists with respect to projects authorized under Reclama
tion Law; rather costs beyond the water-users' repayment 

• See supra, n. 307, p. 204. 
A more flexible situation exists with respect to those reclamation projects 

under the Water Conservation and Utilization Act. It includes a provision 
for cost allocations patterned after section 9(a) of the 1939 Reclamation 
Project Act. Act of October 14, 1940, § 3, 54 Stat. 1119, 1120, as amended, 16 
U. S. C. 590z.-1. In addition, it authorizes use of relief funds and contribu
tions from federal and nonfederal agencies, reducing the need for dire<.-t 
appropriations. § 2, 54 Stat. 1120, 16 U. S. C. 590z. Cost allocations to irri
gation are made reimbursable so far as met by expenditures from appropri
ated funds plus such amounts of other funds as the President may determine 
to be reimbursable. § 4(b), 54 Stat.l121, as amended,16 U.S. C. 590z.-2(b). 
The contributions by federal agencies are to be reimbursed in such amounts 
as the President may fix "within the limits of the water users' ability to 
repay." § 2, 54 Stat. 1120, 16 U. S. C. 590z. Furthermore, a 1943 amendment 
permitted use of direct appropriations in lieu of relief labor and contributions 
from federal agencies and provided that expenditures may be excluded from 
returnable project costs to the extent necessary ''for the successful prose
cution of the project." Act of July 16, 1943, 1 5, 57 Stat. 566, 567, 16 U. S. C. 
590z-2(d). 

• Act of December 22, 1944, I 8, 58 Stat. 887, 891, 43 U. S. C. 390. 
• In connection with the authorization for the Secretary of the Interior to 

construct additional irrigation works at the Hungry Horse Dam, the same 
limitation, "within the limits of the water users' repayment ability," is 
Included ln substantially the same manner as in the 1944 Flood Control Act. 
Act of lune 5, 1944, §3, 58 Stat. 270, 43 u. s. c. 593b. 
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ability are here assigned for return to another purpose, such 
as power ... 

Moreover, it should be noted tha.t the foregoing provision of 
the 1944 Flood Control Act is made expressly inapplicable to 
a.ny existing Army dam or reservoir, "which provides conserv._ 
tion storage of water for irrigation purposes." ... In this eon
nection, it may be reiterated that 1937 legislation permits the 
modification of project plans for a.ny reservoir to provide for 
"conservation storage," if the "cost" oT such increased eapacity 
is oont:cihuted by local agencies and they agree to utilize such 
capacity in a manner consistent with federal uses and 
purposes. .. 

Power.-As previously noted, statutes covering Army En
gineer projects do not expressly require return of project costs.
But legislation respecting the disposal of power from Army 
reservoir projects does contemplate return of power costs within 
"a reasonable period of years." •• Moreover, this provision is 
construed to include repayment with interest.- A like situ~ 
tion obtains in the case of power costs under the Bonneville 
Project and Fort Peck Project Acts.-

On the other hand, if the project is a R.eclamation project, 
there is provision for allocation of that part of the estimated 
cost "which can be properly allocated to power and probably 
be returned to the United States in net power revenues." -
Again no specification is made here respecting interest. And 
the separate minimum power-rate standard has been adminis-

-H. Doc. No. 17%, 79th~ 1st sess., p. 8 (~). See Act of A~ 
4, 1939, 19(«:), 53 Stat. 1187, 1194, 43 U. 8. C. 485b(e). 

• Act of December 22. 1944, I 8, 58 Stat. 887, 891. 43 U. S. C. 390. 
• Ad: of J"UDe 22. 1936. I 5. 49 Stat. 1570. :1.572. as added by A.ct of J"ul7 

19, 1937, 11. 50 Stat. 515. 518, 33 U. S. C. 70l.h. 
- See •• ..,., pp. 58fH;89, 592. 
- .A.et of December 22, 1944, I 5. 58 Stat. 887, 890, 16 U. S. C. 825s. FW the 

reD: of the applicable standard. see U..frw.. p. GOO. 
• See att.llf"CI. n. 518. p. OOL 
- A.ct of August 20.1937, I 7, 50 Stat. 731, 735, 16 U. S. C. 832f; Act of 1la1 

18. 1938. I 6. 52 Stat. 4()3. 405. 16 U. S. C. 833e. For cli.l'lt'ussioa of the lDt.erft;t 
J'EqUiremeDt see statement of Sella.tM llcNaey, tlOOI' leader ot. the ~ 
Project Bill. during debab! oa that BilL 81 CoNG. Rm. 8524 (1937). 

- A.ct of August 4.1939.19(a), 53 Stat.ll81,1.193. 43 U.S. C. 485b(a). 
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tratively co~trued 88 permitting the application of interest, 
collected 88 a component of power rates, to the return to the 
United States of irrigation costs to be borne by power.-

The Tennessee Valley Authority contains an authori
zation for the sale of power subject to the policies of the Act, 
..-hich includes this statement: -

It is declared to be the policy of this Act that, in order, 
88 soon 88 practicable, to make the power projects self
supporting and self-liquidating, the surplus power shall 
be sold at rates which, in the opinion of the Board, when 
applied to the nonnal capacity of the AuthoritY's power 
facilities, will produce gross revenues in excess of the 
cost of production of said power • • •. 

Similarly, in the Boulder Canyon Project Act, the statute 
refers to the generation of electric energy as_a means for making 
the project "a self-supporting and financially solvent under
tAking."- Moreover, the appropriation and expenditure of 
moneys were here made dependent upon execution of power 
contracts to meet expenses of operation and maintenance, and 
the repayment, within 50 yeacs from the date of completion of 
the dam and power plant, of all advances made for construc
tion including an allocation to flood control, with a provision 
for interest at 4%. Modification of this arrangement was pro
vided for by the Boulder Canyon Project Adjustment Act, but it 
nevertheless proceeds on a theory of return of costs, excluding 
the allocation for flood controL-

Drainage.-Just as in the case of Army Engineer flood-con
trol projects, provision is made for return of costs of major 
drainage operations by the Army Engineers only to the extent 
that local contribution may be required.-

•aeenfll"l.a.220.p.29&. 
• Act ol .Ma7 18, 1933. I 10. 48 Stat. 58. &l, aa amended. 16 U. 8. C. 83li; 

Act ol August 31. 1935,. I S. 49 Stat. 1075, 1077. see 16 U. S. C. 831m. 
• Act of ~ 21. 1928, I t. 45 Stat. 1007, 43 U. 8. C. 617. 
-Act of JulT 1S.. 19t0. It. M Stat. T14, 16 u. 8. c. 618. See also .. ~ 

pp. 301-30%.. 
- Act of Deeember 22, 1944. I Z. 58 Stat. 887. 889. 33 U. 8. C. "llla-L 

8eenprw.p.fi91. 
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Similarly, the statutory provisions covering the farmland 
drainage operations of the Department of Agriculture contem
plate such return only to the extent that the Secretary, in his 
discretion, requires local contribution.11411 

Reclamation Law makes no separate provision for drainage, 
and the Bureau of Reclamation performs drainage work as a 
part of irrigation project development. Hence, return of costs 
incident to drainage operations is part of the return of irrigation 
costs, already discussed. 5411 

Water Supply Other than for Irrigation.-Legislation in 1944 
authorizes the Secretary of the Army to make contracts for 
domestic and industrial uses for surplus water that may be 
available at Army reservoirs.650 But it includes no provision 
expressly requiring return of costs allocable to that purpose. 
Such return is contemplated, however, by the contract provi
sion itself, but to an unascertainable degree, since the Secretary 
of the Army is authorized to make such contracts "at such prices 
and on such terms as he may deem reasonable." 651 On the 

· other hand, 1937 legislation authorized modification of any 
reservoir project plans to provide additional storage capacity 
for ~domestic water supply or other conservation storage." 662 

Here, return of cost is required since such modification may 
be made only upon contribution by local agencies of the cost 
of such increased capacity.553 

The Reclamation Project Act of 1939 includes provision for 
allocation of the part of the estimated project cost which can 
"properly be allocated to municipal water supply or other 
miscellaneous purposes and "probably returned to the United 
States." 554 

' 

... Act of August 28, 1937, § 4, 50 Stat. 876, 877, see 33 U. S. C. 70lc; Act 
of April 27, 1935, § 3, 49 Stat. 163, 16 U. S. C. 590c . 

... See supra, pp. 592-594 . 

... Act of December 22, 1944, § 6, 58 Stat. 887, 890, 33 U. S. 0. 708. 
111JtJ.• ;, .. • I 

111 Act of June 22,1936, § 5, 49 Stat. 1570, 1572, as added by Act of July 19, 
1937, § 1, 50 Stat. 515, 518, 33 U. S. 0. 701h. 

IIIJIJ . 
... Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485(a). 

While this allocation provision makes no mention of interest, one of the 
-.:two companion pricing standards in Section 9(c) includes discretionary 

·· authority for imposition of an interest charge. See infra, p. 614. 
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Fish and Wildli/e.-The various pertinent statutory provi
sions have been previously grouped and reviewed. 555 Espe
cially relevant here is the Act of August 14, 1946, which ex
pressly provides for including, as "an integral part of the 
costs" of federal projects, the cost of planning for, and con
struction and maintenance of facilities for the prevention of 
loss of and damage to wildlife resources.1558 

In the case of navigation and flood-control projects, no pro
vision of the foregoing statute or of other relevant legislation 
requires or contemplates return of the cost of such facilities. 
And in the case of Reclamation projects, the 1946 Act expressly 
provides for allocations to both the "preservation and propa-
gation" of fish and wildlife, and further that such costs shall 
"not be reimbursable." 657 

Recreation.-The diversity in applicable law is apparent 
from an earlier review of relevant statutes.558 In the case of 
an Army reservoir project, express authorization exists fOI' 
providing recreational facilities.Olill Return of the costs of recre
ational facilities is not required. As we shall later see, how
ever, the differing provisions for leases contemplate return of 
an indeterminate portion of such costs. 660 

There is no corresponding general authorization under Recla-
mation Law. If recreational facilities be included as parts of 
individual projects, the costs apparently must be included as 
part of one of the purposes for which the la\f affirmatively pro
vides an allocation.581 

- See lflf)f"G, pp. 327-330. 
• Act of August 14, 1946, § 2, 60 Stat. 1080, 16 U. S. C. 662. 
., Itl. Bot cf. the President's message vetoing the Vermejo Project, H. B. 

3788, Slst Cong., 1st sess. (1949), printed in H. Doc. No. 316, 8lst Cong., 
1st sess., pp. 1--3 (1949), and in 95 CoNG. REC. 12093 (1949). The President 
said that allocations for fish and wildlife "are usually restricted in scope to 
the prevention of loss of and damage to wildlife." Here, the proposal was 
to allocate for the benefits resulting from the creation of a wildlife manage
ment and development area not required for the protection of existing wild
life resources. 

• See ~t~pm, pp. 331-334. 
• Act of December 22, 1944, § 4, 58 Stat. 887, 889, as amended, 16 U. S. 0. 

400d. 
• See intra, p. 615. 
.. See lflpnJ, pp. 194-196.. 
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In the case of projects of the Tennessee Valley Authority, 
authority exists for conveyance of real property by deed, lease, 
or otherwise for recreational purposes.- But this provision 
includes no requirement as to return of costs or as to pricing. 

Other Project Purpose3.-With respect to certain additional 
purposes which may be served by a project, such as salinity 
control, general recognition as a project purpose has not been 
accorded by statute. To the extent that projects serve such 
purposes, therefore, this is apparently accomplished as an inci
dent of recognized statutory purposes, costs being treated 
accordingly. 

Component1 of Cosu.-The preceding discussion has re
ferred to costs without detailing the components thereof. 
With some exceptions, this is true of the more important statu
tory provisions referring to costs. In such cases, therefore, the 
term must apparently be given its ordinary meaning. But the 
way is open for variations such as exist in the costs considered 
in benefit-cost studies.-

Noteworthy here is the fact that all federal agencies engaged 
in the generation and sale of electric energy for ultimate distri
bution to the public, as to facilities used and energy sold, are 
required to comply with the accounting provisions of the Fed
eral Power Act and the regulations issued thereunder, includ
ing the uniform system.- But the road is open to variations, 
for this obligation applies only "so far as may be practi
cable." 665 In connection with this authorization for varia
tions in aAministrative practices among the various federal 
agencies, it should be noted that they are also subject to the 
accounting requirements of the Budget and Accounting Aet 
of 1921, although it has been indicated that commercial-type 

• Act of :Hay 18, 1933, 1 4(k) (a). 48 Stat. 58. oo. as amended, 16 U. S. C. 
831c(k) (a). 

•PBol!'osi!D l'ILAcncm .at EoolWOliiO .ANALYSIS 01' RIVJiZ B.ASm ~ 
Report of the Subcommittee on Benefits and Costs. Federal Inter-~ 
River Basin Committee. pp. 'l9-81 (:May 1950). 
-I 300. as added b;y Act of August 26. 1935. I 213. 49 Stat. 838, 855. liS 

u. s. a. 825(b). 
-lfl. 
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procedures might be preferable for business-type activities.688 

To fulfill both statutory objectives may result in duplicate 
accounts. , 

In addition to compliance with the foregoing requirement of 
the Federal Power Act, the power accounts of the Bonneville 
Power Administration are subject to the express provisions 
of the Bonneville Project Act for an "independent commercial
type audit." 667 This provision does not, however, include an 
exemption from government-type accounting requirements. 
In the case of the Fort Peck Project Act, the Bureau of Recla
mation is required merely to keep "complete and accurate 
accounts." 668 In the case of the Tennessee Valley Authority, 
an audit is made by the Comptroller General, and TV A is per
mitted to determine its own system of administrative 
accounts.669 

Another variation respecting the components of project costs 
occurs in connection with the costs of investigations and sur
veys. In the case of navigation and flood-control projects, 
examinations and· surveys are authorized and financed inde
pendently of the projects.570 Such costs are not treated as com
ponents of project costs in administrative practice.m But the 
costs of preparing definite planning reports, called Definite 
Project Reports, incurred after project authorization are in
cluded as a part of project costs.572 A different requirement 
obtains in the case of irrigation projects. In the first place, 
costs associated with particular purposes are accounted for in 
accordance with the allocation procedure already described.573 

Correspondingly, it is required that the cost and expense of 
101 Act of June 10, 1921, 42 Stat. 20, 31 U. S.C. 1 et aeq.; B. Doc. No. 203, 

81st Cong., 1st sess., pp. IHl (1949). 
""'Act of August 20, 1937, § 9(a), 50 Stat. 731, 736, as added by Act of 

October 23, 1945, § 4, 59 Stat. 546, 547, see 16 U.s. C. 832b(a). 
• Act of May 18, 1938, § S(a), 52 Stat. 403, 406, 16 U.S. C. 833g(a)." 
101 Act of May 18, 1933, § 9, 48 Stat. 58, 63, as amended, 16 U. S. C. 831h. 

See also B. Doc. No. 172, 80th Cong., 1st sess. (1947). 
110 See aupra, pp. 91-92,10Q-101,134, 136. 
an PlloPOSED PRACTICES FOB ECONOKIC ANALYSIS OF RIVEB BABIN PlloJEOrS, 

Report of the Subcommittee on Benefits and Costs, Federal Inter-Agency 
River Basin Committee, pp. 79-81 (May 1950). 

m I 4. p. 79 and see aupra, pp. 293-294. 
m See supra, pp. 194-196. 
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general investigations, "except for such cost and expense as 
are incurred on behalf of specific projects," shall be charged 
to the Reclamation Fund and not as a part of the reimbursable 
construction or operation and maintenance costs.576 

PRicE OF PRoJECT PRonucTs.-After costs allocable to a par
ticular purpose have been determined, and the requirements 
as to their reimbursement ascertained, there remains the im
portant problem of actually effecting that reimbursement. 

With few exceptions, assessment of charges is the device em
ployed by statutes. Moreover, the return of project costs, al
ready discussed, is frequently measured solely by the revenues 
produced pursuant to rate and pricing requirements of statute. 

In this connection, note should be made of a difference be
tween provisions contemplating return of project costs and 
the corresponding provisions designed to effect repayment or 
return of those costs. Specifically, the cost-allocation pro
cedures specified in the 1939 Reclamation Project ·Act purport 
to identify a particular group of project beneficiaries with costs 
producing particular benefits.515 But shifts of the cost burden 
may occur in the administrative application of the pricing pro
visions of that Act, under which a portion of irrigation costs are 
"assigned" to be borne by other project beneficiaries.576 In 
short, the provisions as to return of project costs bear only a 
qualified. relationship to the pricing provisions. 

As we shall shortly see, a variety of considerations in addition 
to the return of costs are reflected, however, in provisions gov
erning the price or charge for project products or benefits. 
Ability to repay is one. Still another is the value of the 
benefit, particularly where requirements of "local contribution" 
are specified. And in the case of power, statutes often seek low 
rates employing qualifications of the "utility-rate" concept. 

m Act of December 5, 1924, § 4, subsection 0, 43 Stat. 672, 704, as amended, 
43 u. s. c. 377. 

"" Act of August 4, 1939, § 9(a), 53 Stat. 1187, 1193, 43 U. S. C. 485h(a). 
"'" §§ 9(a), 9(c), 53 Stat. 1187, 1193, 1194, 43 U. S. C. 485h(a), 485h(c). 

See AVERAGE RATE AND REPAYMENT STUDIES FOB POWER SYSTEKB ON BUREAU 
Ol' ltEOLAKATION PBoJEcrrB, Department of the Interior, Bureau of Reclama
tion, pp. 1-5 (January 1950); H. Doc. No. 172, 79th Cong., 1st seas., p. 6 
(1945). . 
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Infrequently expressed, but nevertheless implicit in pricing 
provisions is another consideration. A determination under a 
specific pricing provision must of necessity be in harmony vrith 
the statute construed as a whole. In other words, the fixing of 
a price must be in keeping with the objectives of the statute 
consistently with the pricing provision itself. 

All of the foregoing considerations have been accorded vary
ing weight in respect of various project benefits under different 
statutes. Pricing standards thus differ for different types of 
benefits. In addition, these different standards have been 
developed in the evolution of different bodies of law serving 
different primary project purposes, and there results a further 
variation even for identical benefits depending on the type of 
project involved. 

Navigation.-Since 1884, there has been a general statutory 
prohibition against the levying of tolls upon watercraft passing 
through any federal lock, canal, canalized river, or other work 
for the use and benefit of navigation.6

'" Similarly, when Con~ 
gress later authorized . nonfederal river and harbor improve
ments, it specifically declared that "no tolls shall be imposed 
on account thereof." 678 

On the other hand, the law does provide for certain partial 
payments. Thus, survey reports must show benefits which will 
accrue to localities affected by a proposed improvement and a 
statement of special or local benefits, with recommendations as 
to any "local cooperation" which should be required on account 
of such special or local benefits.679 On the basis.of such reports, 
Congress may require individualized local contribution for 
specific projects.680 Although navigation is an expressly recog-

m Act of .July 5, 1884, § 4, 23 Stat. 133, 147, as amended, 33 U. S. C. 5. See 
also n. 11, p. 76. 

m Act of June 13, 1902, § 1, 32 Stat. 331, 371. 
""Act of June 5, 1920, § 2, 41 Stat. 1009, 1010, 33 U. S. C. 547. 
• See 1vpra, n. 175, p. 106. Pertinent also is the authority of the Secre

tary of the Army to receive from .. private interests" contributions to be 
expended with appropriated funds for any ~uthorized improvement, wHen
ever such work and expenditure may be considered by the Chief of Engi
neers as advantageous in the interests of navigation; when such contribu
tions are in excess of the actual cost of the work chargeable to such con
tributions, such excess may be returned unless its retention is required by 
law. Act of March 4, 1915, § 4, 38 Stat. 1049, 1053, 33 U. S. C. 560. 
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nized purpose of irrigation projects under the 1939 legislation, 
as we have seen, Reclamation Law includes none of the fore
going provisions for local contribution. Indeed, such is the 
framework of the 1939 Act that allocations to navigation are 
nonreimbursable.181 

Flood Control.-The situation here is much the same as in 
the case ~f navigation. Except to the extent that the law makes 
provision for "local contribution,'' flood-control benefits are 
nonreimbursable. 

Express provision is made for local contribution in the case 
of Army Engineer flood-control projects other than dam and 
reservoir projects.- Here, as a condition precedent to the 
use of federal funds, the law requires assurances from "States, 
political subdivisions thereof, or other responsible local agen
cies" that they will: (a) provide without cost to the United 
States all necessary lands, easements, and rights-of-way; (b) 
hold and save the United States free from damages due to the 
construction work; and (c) maintain and operate all the works 
after completion.- To this extent, local contribution is thus 
required for such flood-control work as levees, channel improve
ments, and channel rectification. 

In the case of flood-control work performed by the Depart
ment of Agriculture, its Secretary has discretionary authority to 
require, as a condition of extending benefits in prosecuting au
thorized works, "contributions in money, services, materials, or 
otherwise." -

In the case of Reclamation projects, nonreimbursable allo-

- See IIUJWG, p. 195. 
-See npra, pp. 144-146, and especially notes 103-104. 
•1tl. Pertinent also is the authority of the Sec:retarJ of the Army to 

receive contributed funds from "States and political subdivisions thereof"· 
to be expended with appropriated funds for authorized flood-control work. 
whenever such 1rork and expenditure are recommended by the Chief of 
Engineers as advantageons in the public interest. When such contributions 
are in excess of the actual cost properly chargeable to such contributions, 
such excess may be returned to the proper representatives of the contributing 
interest& Act of J"une 22. 1936, 1 5, 49 Stat. 1570, 1572. as added by Act of 
J"o]y 19, 1937, I 1. 50 Stat. 515, 518, 33 U. S. C. 701h. 

• Act of J"une 22, 1936, IS. 49 Stat. 1570, 15TI, as added by Act of August 
28, 1937, 14. 50 Stat. 876, 877, 33 U. S. C. 701e. 
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cations to flood control are authorized under the 1939 legisla
tion, just as in the case of navigation. But Reclamation Law 
includes no provisions for local contributions like those set ~ut. 
above. · 

Irrigation.-The evolution of the law respecting repaymen~ 
for benefits received by irrigation water users is marked by 
consideration of ability to repay. 

The 1902 Act required that they repay the "estimated cost 
of construction," without distinction as to the project purposes 
served.D85 Correspondingly, revenues derived from project 
operations were covered into the Reclamation Fund.588 Note
worthy, too, is the fact that the original 10-year repayment 
period was extended from time to time until today, the law now 
providing for a period not to exceed 40 years, exclusive of a 
maximum 10-year development period.581 

Another shift in the law respecting the irrigation repayment 
obligation should be noted. Originally, that obligation rested 
with the individual water user.1188 This was replaced in 1926 
by a mandatory requirement for repayment contracts ·with 
irigation districts.688 Under the 1939 Reclamation Project Act, 
repayment contracts must be made with an organization "satis~ 
factory in form and powers to the Secretary." 590 

The 1939 Act includes a number of provisions important 
with respect to the irrigation water-users' repayment obligar 
tion. In the first place, its allocation provisio~s and pricing 
provisions are so constructed that allocations to irrigation but 
beyond the water-users' ability to repay are assi~ed for return 
from revenues from power, or from the furnishing of water for 
municipal water supply or miscellaneous purposes.591 Under 
these provisions, the irrigation water-users' obligation is then 

• Act of June 17, 1902, § 4, 32 Stat. 388, 389, 43 U. S. 0. 419, 461. 
• See supra, p. 203. 

- Act of June 17,1902, § 4, 32 Stat. 388, 389; Act of August 4, 1939, § 9(d), 
53 Stat. 1187, 1195, 43 U.S. C. 485h(d). See also supra, pp. 207-208. 

• Act of June 17, 1902, § 5, 32 Stat. 388, 389, 43 U. S. 0. 381, 392, 43L 
-Act of May 25,1926, § 46, 44 Stat. 636,649, 43 U.S. C. 423e. 
• Act of August 4, 1939, § 9(d), 53 Stat. 1187, 1195, 43 U. S. C. 485h(d) . 
., § 9, 53 Stat. 1194, 43 U. S. C. 485h. See H. Doc. No. 172, 79th Cong., 

1st sess., p. 6 ( 1945). 
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limited to that part of the construction costs allocated to irriga
tion and MSigned for repayment by them. 

Except as to distribution-system cost, the 1939 Act also pro
vides an alternative method for return to the United States 
of the construction cost connected with water supply and allo
cated to irrigation.5112 Under this alternative, a short-term or 
long-tenD. contract may be made to furnish water for irriga
tion purposes for periods not to exceed 40 years. Such a water
service contract must provide such rates as will produce reve
nues at least sufficient to cover: 

an appropriate share of the annual operation and main
tenance cost and an appropriate share of such fixed 
charges as the Secretary deems proper, due consideration 
being given to that part of the cost of construction of 
works connected with water supply and allocated to 
irrigation • • •. 

Payment must be made yearly in advance of delivery of water. 
With respect to existing projects on which construction 

charges are payable to the United States, the 1939 Act also 
provides an optional basis for calculating the annual install
ments on the repayment obligation. It is the "normal and 
percentages plan," which permits variable payments based on 
the percentage of normal crop returns by which annual returns 
exceed or are less than normal returns.593 

Significant here is the fact that the 1939 Act directs the Sec
retary of the Interior to investigate the repayment problems of 
existing projects where he deems a contract under the Act would 
not provide an economically sound adjustment.- In such 
cases, he may negotiate a contract providing "fair and equitable 
treatment of the repayment problems" in keeping with the pur
poses of the Act. Such contracts become effective only after 
approval by Congress. 695 

.. § 9(e), 53 Stat.1196, 43 U.S. C. 485h(e) . 

.. § 4, 53 Stat. 1189, as amended, 43 U. S. C. 485c. For further details 
concerning this plan, see &Upra, pp. 2~206. 

• § 7{a), 53 Stat.1192. 43 u.S. C. 485f(a). 
- §§ 7(a), 7(c), 53 Stat.1192, as amended, 43 U.S. C. 485f{a), 485f(c). 
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In the case of projects under the Water Conservation and 
Utilization Act, the krigation water-users' cost obligation is 
even more directly tied to ability to pay.598 Moreover, a 
1943 amendment of that statute provided that expenditures 
might be excluded from returnable project costs to the extent 
necessary "for the successful prosecution of the project." 597 

Water-users' repayment ability finds further express recogni
tion where irrigation works are constructed at Army dam and 
reservoir projects pursuant to Section 8 of the 1944 Flood 
Control Act.698 For in such a case, the project feasibility re
port may, "within the limits of the water users' repayment 
ability," be predicated on the allocation to irrigation of an 
appropriate portion of the cost of structures and facilities used 
for irrigation and other purposes.699 Pertinent here is the fact 
that 1937 flood-control legislation permits the modification of 
project plans for any reservoir to provide for "conservation 
storage," if the cost of the increased capacity is contributed by 
local agencies and they agree to utilize such capacity in a man-: 
ner consistent with federal uses and purposes.600 

Water-users' repaynient obligation is left entirely to admin
istrative discretion in the case of debris storage reservoirs of 
the California Debris Commission.601 The Secretary of the 
Army has authority here to make contracts to supply storage 
for water and use of outlet facilities from such reservoirs for 
"irrigation purposes," among others, "upon such conditions of 
delivery, use, and payment as he may approve." 602 

• See supra, n. 532, p. 593. 
""'Itl. 
• Act of December 22, 1944, § 8, 58 Stat. 887, 891. 43 U.S. C. 390 . 
.. See supra, p. 593. As previously noted, substantially this same language 

appears in the authorization for addition of irrigation works at the Hungry 
Horse Dam. See supra, n. 534, p. 593 . 

.. Act of .Tune 22; 1936, § 5, 49 Stat. 1570,1572, as added by Act of July 19, 
1937, § 1, 50 Stat. 515, 518, 33 U. S. C. 701h. Section 8 of the 1944 Flood 
Control Act, discussed above, is made expressly inapplicable to any existing 
Army dam or reservoir which provides "conservation storage" of water for 
irrigation purposes. § 8, 58 Stat. 891, 43 U. S. C. 390. 

-Act of June 25, 1938, 52 Stat. 1040, see 33 U. S. C. 683. 
-Itl. 
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Power.-Rema.rkable variation exists among the statutory 
prescriptions of rate standards under which federal power is 
marketed. One standard is fixed for reservoirs under conh"ol 
of the Army; another for Reclamation projects; several other 
differing ones for groups of projects and individual projects; 
and none in another case. 

(Army Projects)-By the 1944 F1ood Control Act, it is re
quired that surplus power and energy from dam and reservoir 
projects under Army control be delivered to the Secretary of 
the Interior, and that he transmit and dispose power and 
energy: 605 

in such manner 88 to encourage the most widespread use 
thereof at the lowest possible rates to consumers con- • 
sistent with sound business principles • • •. 

While this requirement must be considered in fixing rates, the 
statute does not define "sound business principles,'' or any of 
the other terms. 

It is further required that: 11M 

Rate schedules sha.U be drawn having regard to there
covery (upon the basis of the application of such rate 
schedules to the capacity of the electric facilities of the 
projects) of the cost of producing and transmitting such 
electric energy, including the amortization of the capital 
investment allocated to power over a reasonable period 
of years. 

The amortization requirement has been construed in prac
tice to require that interest be one of the costs which must be 
returned to the United States.605 The interest component on 
power revenues is, therefore, not available to aid in the return 
of other costs, 88 is possible by administrative interpretation 
of minimum-rate standard of the 1939 Reclamation Project 

-Act of December 22, 1944, I 5, 58 Stat. 887, 890, 16 U. S. C. 825s. 
•rt~.. 
• See, e. g., Re Bow.ft6f'ill6 Project, Columbia Bi~, Oreg0ti-W~a&Aitl{1f0tl, 

Allocation of Costs, Docket No. IT-5955, 4 F. P. C. 950,955 (1945). 
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Act.- In the absence of a statutory specification of an inter
est rate, 2%% has been adopted in practice, a rate sufficient 
to cover the actual cost of money to the United States.eor Fifty 
years has been selected as the "reasonable period" specified in 
the above statute.-

Only a few months after enactment of the foregoing general 
provision, Congress directed that surplus energy generated at 
the new hydroelectric plant, St. Mary's River, Michigan, shall 
be sold by the Secretary of the Army upon such "terms and 
conditions as he shall determine." -

(Reclamation Projects)-The 1939 Reclamation Project Act 
authorizes the Secretary of the Interior to enter into contracts 
for the "sale of electric power or lease of power privileges," for 
such periods, "not to exceed 40 years," and at such rates as in 
his judgment will produce: 4110 

power revenues at least sufficient to cover an appropri
ate share of the annual operation and maintenance cost, 
interest on an appropriate share of the construction ~ 
vestment at not less than 3 per centum per annum, and 
such other fixed charges as the Secretary deems 
proper • • •. 

In the first place, it should be noted that the provision re
specting interest has been administratively constr"Qed to pro
vide a perpetual3% rate of the "appropriate share of the con
struction investment," regardless of the portion of that invest
ment previously returned.au The interest element in the rate 
standard for reservoir projects under control of the Army, on 

- See 111pnJ, pp. 295-296. 
• See, e. g., Re BORtl6t7ille Projecl, ColumlriG Rioer, Oregon-Washington. 

Allocation of costs, Docket No. IT-5955, 4 F. P. C. 950, 955 (1945). 
-nw. 
- Aet of Mareb 2, 1945, I 2, 59 Stat. 10, 20. 
-Act of August 4, 1939,19(e), 53 Stat.1l87,1193, 43 U.S. C. 485h{e). 
• Unpublished opinion of the Solicitor of the Department of the Interior 

concerning power-rate schedules and minimum-rate requirements for Grand 
Coulee. Opinion M-33473, January 29, 1944, and its Supplement, September 
10, 1M5.. In this connection, see also Aet of May 9, 1938, 1 1, 52 Stat. 291. 
322, 43 u. s. c. 392a. 

811611--61----40 
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the other lumd, produces 21h% of only the unamortized portion 
of the construction investment. CD 

We have previously pointed out that the 1939 Act's provi
sion for allocation of repayable and returnable eosts makes no 
mention of interest. CD And the Act has been administntively 
construed to permit the application of interest, collected as a 
component of power rates, to the return to the United States of 
irrigation costs to be borne by power.Cl<l While sueh interest 
component may thus be applied toward repayment of the irriga
tion investment, the fact remsjns that interest is collected in 
power rates. 

Another aspect of Reclamation rate practice should be noted. 
Rates are fixed so as to return annual operation, main~ce, 
and replarement costs, plus a.mortization of the power invest
ment. in not to exceed 50 years, with interest at the rate of 3% 
p& annum on the unamortized balance of the power invest
ment--if thls formula results in a rate equsl to 01' higher than 
the minimum required by the staturory formula.-

(TenneEBOO Valley Authority Projects)-It is a declared 
policy of the TV A Act that: -

in order, as soon as practicable, to msJre the power proj
ects sell-supporting and self-liquidating, the surplus 

_power shaJl be sold at rates which, in the opinion of the 
Board, when applied to the nonnal capacity of the Au
thority's power facilities, will produce gross revenues in 
excess of the oo5t of production of said powa- • • •. 

(Boulder Canyon Project)-The Boulda- Canyon Project 
Act directed the Secretary of the Interior to IDB.ke provision 
for revenues by contract adequate to insure payment of •an 

... See. e. ~ .Re B~Je Project. coi-.tn. JtWtr. o~w~ 
All001.tioD of Closts, Dodret No. IT-595li. 4 F. P. C. 950, 977 (1945 ). 

-See ..,.... p. 5911. 
- See &VJWC. a. 2m, p. 29&. See alsG A.\'EB.AGlC BAm A10 Rl!P.&Ylll!:Jlr Sn:J1m1B 

'liOB J'OwEB SYBTEll& OJI Bm!.EA.'O CJP RJ!rci AXAJriQJI' P:Bo.lEc!s, Departmelit of 
Interior. Bureaa ct. Jteelamatiou. pp. 1~ (J" anuary 1950 ). 

-See. c. ... A.Vl!l&AGB BATE .AlD BD'.&DO:IIlr STUBD!B 'liOB ~ STimclo 
01r Bu:BE&.v CJP R]!l(I axnmlll PlloJ1Dcnl, ~of Interiolr. :sm-. ef 
ReelamatiOD, pp. :Hi (J"aauary 1950). 

-Act ct. A1lg'IISI; 31. 1935. I S. 49 Stat. 1075, 1077. see 11 U. S. C. &na. 
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expenses of operation and maintenance" and "repayment 
within 50 years from the date of completion of said work" of 
all advances made for construction, including an allocation to 
flood control, with a. qualified provision for interest at 4% per 
annum on amounts advanced but unpaid.611 

Significantly, the Act required that power contracts be made 
with a. view to obtaining "reasonable returns," and contain 
provisions whereby, at the end of 15 years from the date of 
execution and every ten years thereafter, there shall be read
justment, upon the demand of either party: 618 

either upward or downward as to price, as the Secretaty 
of the Interior may fin.d to be justified by competitive 
conditions at distributing points 01' competitive cen
ters • • •. 

The Boulder Canyon Project Adjustment Act effected sev
eral changes pertinent here. In lieu of periodic rate adjust
ments upon a basis of competitive conditions, rates are sta
bilized for a period from June 1, 1937 to May 1, 1987; the in
terest rate is reduced from 4% to 3% and applied to all of the 
Government's investment except the allocation to flood control; 
and contract payments are required to be sufficient to cover 
costs of operation and maintenance and replacements, an 
amount equal to 100% of the principal of the Government's 
investment plus 3% interest on all but the allocation to flood 
control, plus an amount in lieu of taxes to the states wherein 
the project is located, as well as sums for annual transfer to 
the Colorado River Development Fund.618 

.. A.ctofDecember21,1928, § 4(b),45 Stat.1057, 1059,43 U. S.C. 611c(b). 
• S 5(a), 45 Stat.1060, 43 U.S. C. 617d(a). 
• Act of July 19, 1940, 54 Stat. 774, 43 U. S. C. 618--618o. See also Sen. 

Rep. No. 1784. 76th Cong., 3d sess., p. 9, (1940). This report also points 
out that: "In authorizing all later projects Congress bas preferred a defi
nite standard of rates, related to the amount required to retire the Govern
ment's investment. It seems fair to extend that principle to Boulder Dam; 
e\·ery interest in\"olved, including the Interior Department, the States and 
the power contractors, prefer such a definite standard, each being willing 
to forego the speculative ad\"antage to it of certain possibilities under the 
old law in consideration of the removal of its equally speculative hazards." 
Ibid. 
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(Boil:lleville Project and Fort Peck Project)-As to each 
of these projects it is required th~t power-rate schedules be 
determined with due regard to and predicated upon the fact 
that power is developed from water power created as an inci
dent to the construction of the project for the specified statu
tory purposes. In addition, both Acts further stipulate sub
stantially the same requirement respecting the manner of 
drawing rate schedules as that previously set forth for power 
from reservoir projects under Army control.820 

(Indian Projects)-In the case of the Flathead Indian Irri
gation Project, power is sold at the lowest rates which, in the 
judgment of the Secretary of the Ipterior, will repay power costs 
and certain irrigation costs.621 In the case of the Coolidge Dam, 
power revenues are used to repay power and irrigation costs and 
to make improvemeats on the irrigation project.822 Such power 
revenues may also be used to liquidate the cost of transmission 
lines.828 

(California Debris Commission Projects)-The special stat
ute applicable to debris reservoirs of the California Debris 
Commission merely authorizes the Secretary of the Army to 
enter into contracts for, among other purposes, "power devel
opment upon such conditions of delivery, use, and payment as 
he may approve." 624 

. 

(Hungry Horse Dam)-Although the statute authorizing 
this dam makes express provision for power generation, it 
includes no standard for fixing rates.825 

(Review of Rates)-Rate schedules for surplus power at res
ervoir projects under Army control become effective upon "con
firmation and approval" by the Federal Power Commission.828 

Similar approval is required in the case of power generated 
at projects covered by the Bonneville Project and Fort Peck 

110 Act of August 20, 1937, § 7, 50 Stat. 731, 735, 16 U. S. C. 832f; Act of 
May 18, 1938, § 6, 52 Stat. 403, 405, 16 U. S. C. 833e. 

111 Act of May 25,1948, §§ 2(g), 2(h), 62 Stat. 269, 27~271. 
011 Act of March 7, 1928, § 1, 45 Stat. 200, 211, see 25 U. S.C. 387 note. 
111 Act of June 22,1936,49 Stat. 1822 . 
.. Act of June 25, 1938, 52 Stat. 1040, see 33 U. S. C. 683. 
• Act of June 5, 1944, § 1, 58 Stat. 270, 43 U. S. C. 593a • 
... Act of December 22, 1944, § 5, 58 Stat. 887, 890, 16 U. S. C. 825s. 
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Project Acts.62'1 Under these two Acts, but not in the case of 
rate schedules for power generated at Army reservoir projects 
other than Bonneville, the allocation of costs upon which rate 
schedules are based must also be made by the Federal Power 
Commission!28 In none of these cases is the Commission given 
continuing rate supervision or authority to require changes. 

On the other hand, rates for power sold under Reclamation 
Law or under the Tennessee Valley Authority Act are not 
subject to Commission review. 

(Pooling of Power Costs and Revenues for Rate Purposes)
In the main, the foregoing provisions contemplate individual 
rates for each project, variously geared to repayment of costs.829 

Variations among power rates within a given area thus result 
except where the individualized process happens to produce 
the same rate. 

On the other hand, there are provisions of statute tending 
to mitigate such differences and to move in the direction of 
rate uniformity within prescribed areas. A suggestion ap..; 
pears in the requirement that surplus power from reservoir 

·projects under Army control be transmitted and disposed of 
in such a manner "as to encourage the most widespread use 
thereof." 880 

· 

Similarly, Congress has declared that projects of the Tennes-
see Valley Authority shall be considered: 631 

primarily as for the benefit of the people of the section 
as a whole and particularly the domestic and rural con
sumers to whom the power can economically be made 
available, and accordingly that sale to and use by indus
try shall be a secondary purpose, to be utilized princi
pally to secure a sufficiently high load factor and revenue 
returns which will permit domestic and rural use at 
the lowest possible rates and in such manner as to 
encourage increased domestic and rural use of electricity. ----

.. Act of August 20, 1937, I 6, 50 Stat. 731, 735, 16 U. S. C. 832e; Act of May 
18, 1938, I 5, 52 Stat. 403, 405, 16 U. S. C. 833d. 

• I 7, 50 Stat. 735, 16 U. S. C. 832f; I 6, 52 Stat. 405, 16 u. S. C. 833e. 
-In this oonnection see Sen. Rep. No.1351, 81st Cong., 2d sess., p. '1 (1950). 
-Act of December 22, 1944, 1 5, 58 Stat. 887, 890, 16 U. S. C. 825s. 
• Act of Mayl8, 1933, Ill, 48 Stat. 58, 64, 16 U. S. C. 831J. 
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Power must be sold at rates which, in the opinion of the Board, 
"when applied to the normal capacity of the Authority's power 
facilities, will produce gross revenues in excess of the cost of 
production of said power." 1181 

• 

Both the Bonneville and Fort Peck Project Acts expressly 
stipulate that rate schedules may provide for: 831 

uniform rates or rates uniform throughout prescribed 
transmission areas in order to extend the benefits of an 
integrated transmission system and to encourage 
the equitable distribution of the electric energy 
developed • • •. 

It should be pointed out here that the Bonneville Power 
Administration has marketing responsibility for a number of 
projects in addition to the Bonneville Project, power from 
which is marketed over an integrated transmission system.eM 
The power-rate and marketing requirements are varied among 
these projects. As to one, Reclamation Law applies; two 
others are govrened by the law applicable to power produced 
at reservoir projects under Army control; three more come. 
under the provisions of the Bonneville Project Act; and in one 
case there is a lack of statutory certainty.835 

Such variations are important where, as here, they involve 
different dams in the same river system, for the source of 
power cannot be identified after it enters an integrated trans
mission network and is commingled with power from other 
sources. Fulfi.llment of the varying statutory requirements 
then becomes physically impossible or difficult, depending on 
the nature and degree of the differences. 

Drainage.-As already indicated, the return of costs for fed
eral drainage activities varies as to the agency performing the 
work.888 For such activities conducted by the Army Engineers, 

• Aet of August 31, 1935, § 8, 49 Stat. 100'5, 1077, 16 U. S. C. 83lm. 
• Act of August 20, 1937, § 6, 50 Stat. 731, 735, as amended, 16 U. S. C. 

832e; Aet of May 18, 1938, § 5, 52 Stat. 403, 405, 16 U. S. C. 833d. 
.. See Btlpra, pp. 305-306. 
• See Btlpra, pp. 305-306. 
• See Btlpra, pp. 595-596. 
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the pricing standard is the same as in the case of flood con~ 
trol. In other words, the extent of required local contribu~ 
tion is the measure. The situation is substantially the same 
in the case of drainage activities of the Department of Agri~ 
culture, where the price depends upon whether. the Secretary 
exercises his discretionary authority to require local contribu~ 
tion. But where such activities are performed by the Bureau 
of Reclamation, the pricing standard is that applicable to 
irrigation. 

Water Supply Other Than for lrrigation.-Here again, price 
standards vary with the agency performing the function. 
Where the Secretary of the Army makes contracts for "domestic 
and industrial uses for surplus water" at any reservoir under 
Army control, he is authorized to do so "at such prices and 
on such terms as he may deem reasonable." 1137 If plans for 
a reservoir project are modified to provide additional storage 
capacity for "domestic water supply or other conservation 
storage," the price standard prescribed is that the "cost of such 
increased storage capacity" be contributed by local agencies.838 

In connection with the latter provision, a recent restrictive 
provision merits notice here. The statute· authorizing con
struction of the Coyote Valley Reservoir of the Russian River 
Project by the Army Engineers requires that, prior to con
struction, local interests shall contribute $5,598,000 in full pay
ment of cost allocable to water-conservation benefits.838 The 
plan thus adopted provides that the project be turned over to 
and operated by local interests.640 A unique feature is there
quirement that Section 8 of the 1944 Flood Control Act be made 
applicable.-

As to projects under the 1939 Reclamation Project Act, al .. 
temative price standards are provided with respect to contracts 
to furnish water for "municipal water supply or miscellaneous 

• Act of December 22, 1944, § 6, 58 Stat. 887, 890, 3!i U. S. C. 708. 
• Act of June 22, 1936, I 5, 49 Stat. 1570, 1572, as added by Act of July 

19, 1937, 11, 50 Stat. 515, 518, as amended, 33 U. S. C. 701h. 
• Act of May 17, 1950, 64 Stat. 163, - • 
.. Sen. Rep. No.1143, 81st Cong.,lst sess., p. 65 (1949). 
• For discussion of Section 8, see &Upra, p. 533. 



purposes." - Such a contract may be for a period not exceed
ing40years:-

at such rates as in the Secretary's judgment will produce 
revenues at least sufficient to cover an appropriate share 
of the annual operation and maintenance cost and an 
appropriate share of such fixed charges as the Secretary 
deems proper, and shall require the payment of said 
rates each year in advance of delivery of water for said 
year. 

Or such a contract shall require repayment to the United States 
over a period not to exceed 40 years: -

with interest not exceeding the rate of 3¥2 per centum 
per annum if the Secretary determines an interest charge 
to be proper, of ari appropriate share as determined by 
the Secretary of that part of the construction costs al
located by him to municipal water supply or other mis
cell~eous purposes. 

The foregoing standards point up an unusual feature. The 
procedure for allocation of costs, discussed earlier, includes 
provision for an allocation to "municipal water supply or other 
miscellaneous purposes." 645 But the above pricing standards 
are restricted to contracts to "furnish water" for municipal 
water supply or miscellaneous purposes. If the allocation pro
vision be thus broader in scope than authorization for con
tracts, one apparent result would be the lack of a correlative 
pricing standard. In this connection, it should also be noted 
that the allocation provision specifies municipal water supply 
or "other" miscellaneous purposes, but that word does not 
appear in the corresponding contract authorization to which 
the above pricing standards are related. 

Fish and Wildlife.-As already noted, project costs for these 
purposes are nonreimbursable.-

• Act of August 4, 1939, § 9(c), 53 Stat. 1187, 1194, 43 U. S. C. 485h(c). 
UIJtJ. 
-rtJ. 
-19(a), 53 Stat.1193, 43 U.S. C. 485b(a). 
- See lltlprG, p. 597. 
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Reaeation.-As previously indicated, recreational facilities 
al certain Reclamation projects are operated by the National 
Park Service pursuant to interagency agreements.- These 
agreements contain no provision regarding price. The au
thorization for recreational use of reservoir projects under 
Army control permits the Secretary of the Army to grant leases 
"upon such terms as he may deem reasonable."- leases to 
nonprofit organizations may be granted at "reduced or nominal 
rentals."- Licenses to federal, state, or local governmental 
agencies may be granted "without monetary consideration." 
when determined to be in the public interest and for "such pe
riods of time and upon such conditions" as the Secretary of 
the Army finds advisable.- And when he determines it not to 
be contrary to the public interest, the water areas of such reser
voirs shall be open to public use generally "without charge" 
for recreational purposes.-

No price standard is fixed to cover eonveyanres for recrea
tional purposes by the Tennessee Valley Authority.-

Substa.ntially the same situation exists with respect to au
thorizations for recreational uses of national parks.- So also 
as to certain relevant authorizations permitting recreational 
uses of national forests, of the so-called "0 and C lands," and 
of retired submarginal lands.-

- See .. , .. p. 331 
-A~ of~ 22. UH4, 14. 58 Stat.. 887, 889, as ameoded. 16 U. B. C. 

400d. 
-IL 
•IL 
-IL 
• A~ of 1lay 18, 1933, 1 4£k)(a), 48 Stat. 58, ro, as added b7 .Act of 

Ja1718, Dn. 55 Stat. 599, 16 U. 8. C. &'lle(k) (a). 
-A~ of A~ 25, 1916. 11. 3, 39 Stat. 535, as amended, 16 U. 8. C.l, 3. 
-A~ of February 28. 1899, 11. 30 Stat. 908, as amended, 16 U. 8. C. 

495; A~ of lla.rda 4. 1915, 38 Stat. 1QS6. 1101, 16 U. 8. C. 491; .Act of Au
pat 28. 1937, 11. 50 Stat.. 87-1; Act of Jal:J 22. 1937, 1131, 32. 50 Stat. 
522. 525, .. ameoded, 7 u. 8. c. 1010. 1011; 7 c. ... R. miU. 
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Other Considerations Related to Project Operation 
and Development 

In connection with the development and operation of proj
ects, there are still other statutory provisions of sufficient im
portance to warrant comparative review. These include pro
visions relating to preference, transmission facilities, acreage 
limitations, and payments in lieu of taxes. 

PREFERENCE PRoVISIONS.-For many years, various federal 
statutes relating to the development of water resources have 
provided a preference for public bodies and cooperatives. 
Many of these we have previously grouped for review, and they 
need not be repeated here.856 But several significant variations 
with respect to disposal of power should be noted. · 

In the marketing of power from reservoir projects under 
ArJD.y control, preference is given to "public bodies and co
operatives." 658 But in the marketing of power from projects 
under the Reclamation Project Act of 1939, preference must 
be given to: 657 

municipalities and other public corporations or agen
cies; and also to cooperatives and other nonprofit or
ganizations financed in whole or in part by loans made 
pursuant to the Rural Electrification Act of 1936 and 
any amendments thereof. 

As to power sold from projects of the Tennessee Valley Au-
thority, preference must be given to: 868 

States, counties, municipalities, and cooperative organ
izations of citizens or farmers, not organized or doing 
business for profit, but primarily for the purpose of sup
plying electricity to its own citizens or members * * *. 

Still different is the situation under the Bonneville Project 
and Fort Peck Project Acts. Each provides for both a "prefer-

101 See supra, n. 236, p. 299 . 
.. Act of December 22, 1944, § 5, 58 Stat. 887, 890, 16 U. S. C. 825s . 
., Act of August 4, 1939, § 9(c), 53 Stat. 1187, 1194, 43 U. S.C. 485h(c). 
111 Act of May 18, 1933, § 10, 48 Stat. 58, 64, as amended, 16 U. S. C. 8311. 
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ence and priority to public bodies and cooperatives."859 And 
unlike the foregoing statutes, both of these Acts contain defini
tions of "public body" and "cooperative." 860 But the Bonne
ville Project Act contains detailed provisions for implementing 
the preference requirements, while the Fort Peck Act does 
not. eel 

TRANSMISSION FACILITIES.-ln the marketing of power from 
reservoir projects under Army control, the Secretary of the 
Interior has authority to construct or acquire by purchase or 
other agreement: 662 

only such transmission lines and related facilities as may 
be necessary in order to make the power and energy 
generated at said projects available in wholesale quan
tities for sale on fair and reasonable terms and conditions 
to facilities owned by the Federal Government, public 
bodies, cooperatives, and privately owned companies. 

But Reclamation Law includes no comparable blanket pro
vision. As already noted, however, Congress has recognized 
in appropriation legislation that transmission facilities consti
tute parts of authorized Reclamation projects.668 

The Tennessee Valley Authority has express power "to con
struct, lease, purchase, or authorize the construction of trans
mission lines within transmission distance from the place where 
generated, and to interconnect with other systems." 864 And it 
also has authority "to construct transmission lines to farms and 
small villages that are not otherwise supplied with electricity 
at reasonable rates" in order "to promote and encourage the 

.., Act of August ZT, 1937, § 4(a), 50 Stat. 731, 733, 16 U. S. C. 832c(a); 
Act of May 18, 1938, § 4, 52 Stat. 403, 405, 16 U. S. C. 833c . 

.., The former "means States, public power districts, counties, and munici
palities, including agencies or subdivisions of any thereof." The latter 
"means any form of nonprofit-making organization or organizations of citi
zens supplying, or which may be created to supply, members with any kind 
of goods, commodities, or services, as nearly as possible at cost." § 3, 50 
Stat. 733, 16 U. S. C. 832b; § 3, 52 Stat. 405, 16 U. S. C. 833b. 

• U 4, 5(a), 50 Stat. 733,734, as amended, 16 U.S. C. 832c, 832d(a) • 
.., Act of December 22, 1944, § 5, 58 Stat. 887, 890, 16 U. S.C. 825s. 
- See Bu.pro, n. 530, p. 240. 
- Act of May 18, 1933, § 12, 48 Stat. 58, 65, as amended, 16 U. s. 0. 831k. 
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fullest possible use of electric light and power on farmS'' within 
reasonable distance of its transmission lines..-

As to projects covered by the Bonneville Project and the Fort 
Peck Pro jed Acts, it is directed that such transmission facilities 
be pro-vided and maintained as are necessary or appropriate 
to transmit electric energy to "existing and potential markets'' 

- as well as to m.a.ke interconnections "for the purpose of inter
change of electric energy."-

ACRJWTB I.DliTAnoxs..-In connection with the review of 
Reclamation Law, this sub jed has been discussed in detail
Se~ aspects of the relevant legislation merit comment here. 

Under the 1902 Reclamation AC\ irrigable land holdings on 
pro~ whether entered public lands or private lands, were 
limited to 160 acres for any one entryman or landowner.- But 
the Jaw has been construed as permitting 320 irrigable acres to 
be held jointly by man and wife..- And it was early held that 
an owner of more than 160 acres of privately owned land could 
transfer the excess to his wife or minor children, enabling each 
of them to receive project water.- Moreover, the Act's pro
visions do not preclude combined farming endeavor by any 
number of owners, members of a family or otherwise, so long as 
each owns no more than the acreage limit for any one owner. 

In 1~ and 1940 Congress, by special legislation, exempted 
three projects from the excess-land limitations. .n By other 
1940 legislation repayment contracts were required for water 
conservation and utiliz&tion proj~ sm&ll recla.m&tion proj
ects, whereby the Secretary of the Interior sh&ll establish farm 
units of a size sufficient "for the support of a family on the 
lands to be irrigated." cz Such a contract must also require 

-110. 48 Stat. &J, as ameDded. 16 U. S. C. 831i. 
-Ad fll. ~ 20.19B7.12(1t), 50 Stat. 'l31. 732. as amended.!& U. S.C. 

&'r!a C1t) ; Ad fll.llaT 18. 1008. I 2 (b). sz Stat. 400. 40;1, 16 u. s. c. S33a (b). 

-See •tiN. pp. %1.7--i!37. 
-Ad fJI. ;rlllle 17. 1!lU!. II 3,. 5. 3:! Stat. 388. 389. as amended. 43 U. S.C. 

G!,GL 
-See .. tiN. pp. 222-223. 
-~ fJI. the S«retar7 fll. the Interior. 32 L. D. &fl (1904). 
-see .. tiN. ... 499. pp. 235-236. 
-Ad: fll. ~ 14. 1Nl. I !(c) (S). 5I Stat. 1119. tt!2. 16 U. S. C. 

~(d(S). 
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that water may not be deliv~red to ~r for more than one farm 
unit owned by a single landowner.- · · · 

The 1943 Columbia Basin Project Act a1,1thorizes the Sec
retary to establish ·"farm units of l;i~cient acreage for the 
support of an average-sized .family at a suitable living level, 
having in mind the character of the soil, topography, location v 

with respect to the irrigation system," and other relevant fac
tors.417• With specified exceptions, units are no~ to be less 
than 10 nor more than 160 acres.4175 A landowner maf.receive 
water for only one unit.4178 The term "landowner" denotes any 
"person, corporation, joint-stock association or family," the 
latter including a husband and wife together with their children 
under 18 years of age.'" 

No provisions such as the foregoing are provided by law 
where water is delivered by the Army Engineers for irrigation 
purposes.871 But as to irrigation works at any dam and reser
voir project under Army control, authorized pursuant to s~ 
tion 8 of th€ 1944 Flood Control Act, such works must be con
structed, operated, and maintained under Reclamation Law.4179 

PAYMENTS TO STATE AND LocAL GoVERNMENTS.-ln the de
velopment of water resources, the Federal Government neces
sarily acquires land. In many river basins, it is also an owner 
of substantial land areas. As to these lands, state and local 
governments do not collect taxes. Statutes relevant here 
variously recognize this situation by providing for different 
payments to state and local governments.880 

As to flood-control projects of the Army Engineers, 75% of 
all moneys received from the leasing of lands acquired for flood-

-ltJ . 

... Act of March 10, 1943, §2(b) (i), 57 Stat. 14, 15, 16 U. S.C. 835a(b) (1). 
•u • 
•1 2(b) (lll), 57 Stat. 15, 16 U. S. C. 835a(b) (ill) • 
.. 12(b) (v), 57 Stat.16,16 U.S. C. 835a(b) (v). 
• See npra, pp. 561-562. 
• Act of December 22. 1944, 1 8, 58 Stat. 887, 891, 43 U. S. C. 390. See also 

H. Doe. No. 255, Slst Cong.,lst sess., pp. Xlll-:XX (1949) . 
.. In connection with this problem, which, of course, is not limited to 

d('Velopment of water resources. see Fmm.u. CoNTBIBUTIOlf TO STATJ: A1fD 

Loou. Govl:aNKENT UNITS W'ITB REsPECT TO FEDEBAILY OWNQ) REAL EBTATB, 

H. Doe. No. 216, 78th Cong.,lst sess. (1943). 
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control purposes are required to be paid to the state involved 
for the benefit of public schools and public roads of the county 
or counties in which such property is situated.• In author
izing certain flood-control work by the Department of Agricul
ture in 19~. Congress provided for annual payment to the 
county iit·which &J;lY lands are aequired of a sum equal to 1% 

· of the purchase •price, or. if not acquired by purchase, 1% of 
value at ·time of twq~tion.-

No provisions comparable to the foregoing have been pre
scribed for navigation or irrigation projects . 

. On the other hand, the Tennessee Valley Authority Act does 
provide for financial assistance to states and local governments 
in which power operations are carried on and in which proper
ties are acquired that were previously subject to state or local 
tax. 1183 A detailed formula is prescribed for computation of 
such payments which are specifically referred to as "in lieu of 
taxation." 

In still other programs related to development of water re
sources, statutes make provisions for similar payments. For 
example, 25% of moneys received from national forests are 
paid to the state in which such forest is located, for the 
benefit of the public schools and public roads of the county or 
counties involved. liS& Similarly, 50% of the revenues from the 
so-called "0 and C lands" are paid to the counties involved.885 

With specified exceptions, 12%% of certain fees collected 
under the Taylor Grazing Act are paid to the state for the benefit 
of the county or counties involved, and 50% of moneys from 
certain isolated grazing tracts are similarly paid to the state for 
the benefit of the county or counties involved.886 In the case 
of retired submarginal lands, the Secretary of Agriculture is 
directed to pay 25% of the net revenues to the county involved 
to be used for school or. road purposes, or both.88

' 

-Act of August 18, 1941, § 7, 55 Stat. 638, 650, as amended, 33 U. S. C. 
701~L 

-Act of December 22, 1944, § 13, 58 Stat. 887, 905. 
-Act of May 18, 1933, §13, 48 Stat. 58, 66, as amended, 16 U. S. C. 83U. 
-Act of May 23, 1908, 35 Stat. 251, 260, as amended, 16 U. S. C. 500. 
• Act of August 28, 1937, title II, 50 Stat. 874, 875.. 
-Act of August 6,1947, § 2, 61 Stat. 790,43 U.S. C. 315i (Supp. III). 
-Act of July 22, 1937, I 33, 50 Stat. 522, 526, 7 U. S. C. 1012. 
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Water-Resource Activities Other Than 
Project Development . . .. ... 

The preceding part of the suirim~ry has dealt primarily with 
development, construction, and' operation of wate~-resotirce 
projects. But other governmental functions, significantly re- . 
lated to water resources are performed -in' th~ management of 
federal public lands, in activities aiding ~tate and private de
velopment, and in the regulation of nonfederal develot>ment. 

FEDERAL PUBLIC LANDs.---Comprising more than 400,000,000 
acres in the continental United States, federal lands are admin
istered by a number of agencies--the Forest Service and the 
Soil Conservation Service in the Department of Agriculture; 
the Bureau of Land Management, the National Park Service, 
and the Fish and Wildlife Service in the Department of the 
Interior; and also in the latter Department, the Bureau of 
Indian Affairs with respect to large areas included in Indian 
reservations.688 We shall summarize here the principal.stat-· 
utes recognizing the relationship between land-use practices 
and water resources, including particularly the role of land use 
in controlling the quantity and quality of the water in down
stream areas. 

Soil Conservation and Domestic Allotment Act.-All 
federal lands may be developed under this statute authoriz
ing measures to prevent soil erosion, including but not limited 
to, engineering operations, methods of cultivation, growing of 
vegetation, and changes in the use of land-to further the pur
poses of preserving natural resources, controlling floods, pre
venting the impairment of reservoirs, maintaining the navi
gability of rivers and harbors, protecting public health, public 
lands, and relieving unemployment.669 

These measures are carried out by the Secretary of the In
terior with respect to soil and moisture-conservation opera-

• See aupra, pp. 351-382. See also REPoRT oF THE CoMMISSION oN OBGAN:I
ZATION OF THE EXECU'l'IVJI: BRANCH OJ!' THE GovEBNYENT, App. L, p. 184 
(January 1949). 

• Act of April 27, 1935, §§ 1, 2, 49 Stat. 163, 16 U. S. 0. 590a, 590b. See 
also ltlpra, PP. 366-372. 
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tions conducted on any lands under the jurisdiction of that 
Department.- Otherwise by the Secretary of Agriculture 
"with the cooperation of the agency having jurisdiction" of 
such lands.8111 

Taylor Grazing Act.-This legislation authorizes the estab
lishment' of grazing districts from unappropriated and un
reserved public lands chiefly .valuable for grazing and raising 
forage crops.- The Secretary of the Interior is directed to 
make provision for the protection, administration, regulation, 
and improvement of these grazing districts, and to do any and 
all things necessary to preserve and p.rovide for the orderly 
development and improvement of the range.893 He is further 
authorized "to continue the study of erosion and flood control" 
and to perform such works as may be necessary to protect and 
rehabilitate the areas involved.-

Bankhead-Jones Farm Tenant Act.-Under Title III of this 
statute, the Secretary of Agriculture is directed to develop 
a program of land utilization and conservation, including re
tirement of submarginallands.695 He is authorized to protect, 
improve, develop, and administer such property and to con
struct such structures thereon as may be necessary to adapt it 
to its most beneficial use.898 The express purpose of the pro
gram is to assist in controlling soil erosion, reforestation, pre
serving natural resources, mitigating floods, preventing im
pairment of dams and reservoirs, conserving surface and sub
surface moisture, protecting the watersheds of navigable 
streams, and protecting the public lands, health, safety, .and 
welfare.~~~~'~' · · 

· -Reorganization Plan No. IV, § 6, effective June 30, 1940, 54 Stat. 1234, 
1235, 5 U. S. C. 133t note following. 

-Act of April 27, 1935, § 2, 49 Stat. 163, 16 U. S. C. 590b. 
"":' Aq of June 28, 1934, 48 Stat. 1269, as amended, 43 U. S.C. 315 et aeq. 

See also wpm, pp. 364-866. 
• I 2, 48 Stat. 1270, 43 U. S. C. 315a. 
-111. 
• Act of July 22, 1937, § 31, 50 Stat. 522, 525, T U. S. C. 1010. See also 

81lfWtJ, pp. 372-374. 
•t32, 50 Stat. 525, as amended, 7 U.S. C. 1011. 
-s 31, 50 Stat. 525, 7 U. S. C. 1010. 
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National Forem.-"Securing favorable conditions of water 
flows" is one of the limited purposes for which national 
forests may be establish~ and Congress has directed that; 
national forest areas be administered for that purpose.- .Ad
ministration is vested in the Secretal'y of Agriculture..-

Further recognition has been accorded the use of land for 
stream regulation through authority for the acquisition of land 
for management as a pari of national forest& The Secretazy of 
Agriculture is authorized tD acquire such "forested, cut-over, or 
denuded lands within the watersheds of navigable streams as in 
his judgment may be necessary tD the regulation of the flow of 
navigable streams," a.fter an examination by the Sec%etazy of 
Agriculture, in cooperation with the Director of the Geological 
Survey, has shown that the control of such lands will promote 
or protect the navigability of streams.~ 

Other Forest. and Woodland&.~ forests and wood-. 
lands are also administered by the Bureau of Land }.lanage
ment in the Department of the Interior.- These include the 
revested Oregon and California Railroad and reoonveyed Coos 
Bay wagon road grant lands, which Congress has provided shall · 
be managed for permanent forest production, on the principle 
of sustained yield, for the purposes, among others, of protecting 
watersheds, regulating stream flows, and providing recreational 
facilities.-

NatioMl Park& and Wildlife Refvgu.....:....The foregoing 
statutes are express measures for the conservation of land in. 
aid of water-resource development. The same object may be 
aided though not expressly recognized by the purposes for 
which the national parb and the wildlife refuges are est;ab..: 

lished and administered. National parb are established to 
conserve the scenery and the natural and historic objects and 

-Ad of lane f. 1897, 1 I. 30 Stat. U. 35. 16 u. B. c. 475.. See also ...,.._ 
pp. 35t-358. . 

-Art of l'ebnlar7 I. 1900. I I. 33 Stat. 628. 16 u. s. c. 412. 
-Ad of llarda I. uu. 36 Stat. 961, .. •.......ted. 16 u. B. c. 515,; 516. 

A.equi&ilioa for prodortioll of t:iJDiler is a1ao pennissibJe. See .. ,... p. 356. 
- See .. ,., pp. 358-359. . -
• Ad of AQPSt 28. mrr, 50 Stat. 814; aee..,... a. 42. p.. 359. 

tlla.t---61--41 
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the wildlife therein so as to leave them unimpaired for the 
enjoyment of future generations.'• Wildlife refuges are ac-
quired to return such areas to their natural conditions under 
the Migratory Bird Conservation Act, which authorizes the 
acquisition of land and water areas to implement the Migratory 
Bird Treaty Act.'~ Other refuges have been established by 
separate acts. 706 

Constnu;tion. of Water Facilities.-To a large extent, the 
character of the land which leads to its reservation or acquisi
tion for national forests, national parks, grazing districts, and 
similar uses, may limit its water-resource use. 

The national forests are established from "public lands 
wholly or in part covered with timber or undergrowth," or 
acquired out of "forested, cut-over, or denuded lands." - The 
Taylor Grazing Act concerns lands "chiefly valuable for grazing 
and raising forage crops"-but not a part of the national forests, 
national parks and monuments, Indian reservations, and cer
tain other lands.707 The purpose of establishing national parks 
and wildlife refuges is primarily to maintain or return natural 
objects to their natural condition.7118 

Thus, the primary purposes for which all these lands are to be 
used do not necessitate extensive works for the direct develop
ment of water resources. 

Multiple-Purpose Land Use.-While lands may be ac
quired, administered, and used for specified primary purposes, 
all or parts of these areas and their water resources may also 
be adaptable to multiple uses for other purposes, such as graz
ing, recreation, and the protection of wildlife. 

• Act of August 25, 1916. § 1. 39 Stat. 535, 16 U. S. C. 1. See also 111pra, 

pp. 360-362. 
• Act of February 18,1929, 45 Stat.1222, as amended, 16 U. S. C. '115--715r; 

Act of July 3, 1.91.8, 40 Stat. 755, as amended, 16 U. S. C. 703-711. 
• Act of June 7, 1.924. 43 Stat. 650, as amended, 16 U. S. C. 721-731; Act 

of Apri123,1928, 45 Stat. 448, 16 U.S. C. 690; Act of June 12, 1930, 46 Stat. 
579, 16 U. S. C. 691; Act of May 18, l9i8, 62 Stat. 238, 16 U. S. C. 695--695c 
(Supp. ill). 

-Act of March 3, 1891. § 24. 26 Stat. 1095, 1103, as amended, 16 U. S. C. 
. 471; Act of March 1, 1911. § 6. 36 Stat. 961. 962, as amended, 16 U. S. C. 515. 

• Act of June 28, 1934, 11. 48 Stat. 1269, as amended, 43 U. S. C. 315. 
-See1VJWG,p.S61. 
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For lands acquired under Title ill of the Bankhead-Jones 
Farm Tenant Act, the Secretary of Agriculture has the author
ity to permit the use of such lands for "any public purpose." ,.,. 
Specific authority exists to protect, improve, develop, and 
administer any property so acqui.red and to construct such 
structures thereon as may be neces;ary to adapt it to its most 
beneficial u.se.n• 

Lands included in the national forests are "to be adminis
tered by the Secretary of Agriculture under such rules and reg
ulations and in accordance with such general plans as may be 
jointly approved by the Secretary of Agriculture and the Sec
retary formerly administering the area, for the use and occu
pation of such lands and for sale of such products therefrom." 'h1 

Further indication of the permissible uses to which such lands 
may be put is inherent in the provision for the disposition of 
moneys received on account of permits for hunting, fishing, or 
camping on certain forest lands. nz 

The Secretary of Agriculture may permit the use of national 
forest areas adjacent to mineral, medicinal, or other springs, for 
the purpose of erecting· upon such leased grounds sanatoriums 
or hotels to be opened for the reception of the public.na He is 
further authorized to permit the use of national forest lands 
for the construction of summer homes, hotels, stores, or other 
structures needed for recreation or public convenience, not ex
ceeding five acres to any one person or association. n& 

The Taylor Grazing Act applies to land chiefly valuable for 
grazing and the raising of forage crops. na However, the Secre
tary of the Interior is directed to provide for suitable rules and 
regulations, for cooperation with local associations of stockmen, 
state land officials, and official state agencies engaged in con
servation or propagation of wildlife, or interested in the use of 

• Act of Ju]y 22.1937,1 ~(d), 32(f), 50 Stat. 522,526. 'l U.S. C.1011(d), 
10ll(f). 

-I 32 (b), 50 Stat. 5..'>6. 'l U. S. C. 1011 (b). 
-Act of JUDe 7, 1924, 19, 43 Stat. 653, 655, 16 u. s. c. 4n(b). 
• Act of ll.arch 4, 1917, 39 Stat. 11M, 1149, as amended, 16 U. S.C. 499. 
• Act of February 28. 1899,11,30 Stat. 908, as amended, 16 U.S. C. 495. 
111 

Act of llarch 4, 191.5, 38 Stat. 1066. 1101, 16 U. S. C. 497. 
• Act of June 28. 1931, 1 1, 48 Stat. 1269, as •mended, 43 U. S. C. 315. 

See also .. ,... pp. ~ 
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grazing districts.n• Hunting and fishing may also be pennitted 
within the grazing district, in accordance with federal or state 
laws.n' 

The authority of the Secretary of the Interior with respect 
to the so-called "0 and C" lands is somewhat broader. He is 
authorized to perform any and all acts and to make such rules 
and regulations as may be necessary and proper for the purpose 
of carrying the provisions of the Act into full force and 
effect.ne The express purposes for which such lands shall be 
managed include contributing to the economic stability of local 
communities and industries, and providing recreational 
facilities.n9 

The multiple-purpose development of national park lands 
is, of course, limited by the requirement for keeping such areas 
in their natural state.'l20 

FEDERAL Am TO STATE AND PRIVATE DEVELOPMENT.-As we 
have seen, authorized water-resource activities by the Federal 
Government relate to both projects in streams and the 
management of federally owned lands. Statutes also pro
vide for nonfederal development in areas under federal juris
diction. Within this area, statutory provisions exist for as
sistance to the states and private persons in their water-de
velopmental activities. Such assistance may take the form of 
grants of land and rights-of-way, financial assistance, and tech
nical study and information. 

Ri{Jhts-of-Way: Power.-Nonfederal development of the 
navigable streams has been confined largely to the production 
of electric power. The Federal Government has authorized 
the use of public lands and the water resources thereon for 
power under a variety of statutes. 

Public lands valuable for water po.wer sites, irrigation, and 
other public purposes may be withdrawn from disposition.721 

Under-statute, the Director of the Geological Survey has cer
.., § 9, 48 Stat. 1273, as amended, 43 U. S. C. 315h. 
n• § 1, 48 Stat. 1269, as amended, 43 U. S. C. 315. 
""Act of August 28, 1937, § 5, 50 Stat. 874, 875 • 
.,. §1, 50 Stat. 874. 
.. See &Uf)rll, pp. 360-362. 
aa Act of J11D8 25, 1910, § 1, 36 Stat. 847, 43 U. S. 0. 141. 
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tain authority with re&pect to the public lands.'22 This authori
zation is implemented by the order of the Secretary of the In
terior authorizing the Director of the Geological Survey, with
out prior approval, to classify as power sites, lands valuable for 
power purposes and to modify or revoke such classifications.T2S 
This classification operates as a withdrawal of such sites from all 
forip.s of entry under the public-land laws and reserves them for 
disposition by the Federal Power Commission. 

As we earlier noted, Congress in 1866 legislation concerning 
public lands provided for the recognition of water rights vest
ing and accruing before or after that time under local customs, 
laws, and decisions of the courts for mining, agricultural, manu
facturing, or other purposes, and aclQlowledged a right-of
way for the construction of ditches and canals for the purposes· · 
specified.m This provision has been construed to permit the 
use of water transported off the public domain for power
production purposes.725 

In 1896, the Secretary of the Interior was authorized to per~ 
mit, under general regulations to be fixed by him, the use of a. 
right-of-way to the extent of 25 feet, together with the use of 
necessary ground not exceeding 40 acres, upon the public lands 
and national forests of the United States for the purposes of 
generating, manufacturing, or distributing electric power.728 

This f\ct superseded the Act of 1866 so far as it was applicable 
to such rights-of-way, inasmuch as the prior enactment was 
primitive and poorly adapted to electric power purposes, 
limited as it was to ditches, canals, and reservoirs, not covering 
power houses, transmission lines, or necessary subsidiary struc
tures, and since the latter Act dealt specifically with the sub
ject, covered it fully, and evidently was designed to be complete 
in itsel£.127 

... Act of March 3, 1879, § 1, 20 Stat. 877, 394, 43 U. S. C. 81 . 

... Order of the Secretary of the Interior No. 2333, 43 C. F. R. 4.623 (1947 
Supp.). 

, .. R. S. § 2339, from Act of July 26, 1866, § 9, 14 Stat. 251, 253, 43 U. S. C. 
661. For the text of this provision, see &upra, p. 36. 

•• Pacific (}(u cf Electric Oo. v. United States, 45 F. 2d 708 (C. A. 9, 1930) • 
.. Act of May 14. 1896, 29 Stat. 120, as amended, 43 U. S. C. 957 . 
... Utah P010er cf Light Oo. v. United State&, 243 U. S. 389, 405,406 (1917). 
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Then iii 1901 the Secretary of the Interior was authorized to 
issue, als.o under general regulations to be fixed by him, a 
revocable permit for the use of rights-of-way through the pub
lic lands, forest, and other reservations of the United States 
for electric plants, poles, and lines for the generation and dis
tribution of electric power, to the extent of the ground occu
pied by such facilities and not to exceed 50 feet on each side of 
the marginal limits thereof or each side of the center line of 
power line.728 Although this Act did not expressly repeal the 
1896 provision for rights-of-way, the Supreme Court has stated 
that the Act of February 15, 1901 "obviously superseded and 
took the place of the law of May 14, 1896." 729 And in 1908, 
applications for permission to use rights-of-way for this pur
pose were required to be submitted under the teriDB of the 
latter Act, inasmuch as it was for the same purpose and both 
contemplated mere permission.130 

In 1905, the responsibility for executing the laws affecting 
the national forests was transferred to the Secretary of Agri
culture, but excepted therefrom were such laws as affect the 
surveying, prospecting, locating, appropriating, entering, re
linquishing, reconveying, certifying, or patenting of any such 
lands.781 This transferred to the Secretary of Agriculture the 
authority granted by the 1901 statute and presumably the au
thority granted by the 1896 Act as well, inasmuch as rights
of-way under the 1896 and 1901 statutes were revocable and 
therefore did not affect the .fee or cloud the title; the latter 
matters remained within the jurisdiction of the Secretary of 
the Interior.132 The Department of Agriculture has no regula
tion expressly purporting to implement either Act. 

However, a permit revocable at will proved to be inadequate 

.. Act of February 15, 1901, 31 Stat. 790, as amended, 43 U. S. C. 959. 
• Utah Power d Lighl Co. v. United States, 243 U. S. 389, 407 (1917). 
• Regulations of June 6, 1908, 36 L. D. 567, 580. For current provisions, 

see 43 9. F. R. 245. 
• Act of February 1, 1905, § 1, 33 Stat. 628, 16 U. S. C. 472. 
,.. See 33 L. D. 609 (1905) ; 29 OPs. ATT'Y GEN. 303 (1912) ; 43 C. F. R. 

245.4; 32 C. F. R. 552.7. 
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for the purposes of private development.731 Later, the "head 
of the department having jurisdiction" over public lands, 
national forests, and other reservations of the United States 
was authorized in 1911 to grant easements for rights-of-way, 
for a period not exceeding 50 years, for electric poles, and lines 
for the transmission and distribution of electric power; and the 
extent of the easement permissible is 20 feet on each side of 
the center line of the right-of-way rather than 50, and it is 
limited to poles and lines, not including works for electric 
power production.7114 As to national forests, this authority was 
vested in the Secretary of Agriculture as "head of the depart
ment having jurisdiction." TM 

In 1920, Congress authorized the Federal Power Conimis
sion to issue 50-year licenses for dams, water conduits, reser
voirs, power houses, transmission lines, or other project works 
necessary or convenient for the development and improvement 
of navigation and for the development, transmission, and 
utilization of power across, along, from, or in any stream or 
other body of water subject to the jurisdiction of Congress 
under the Commerce Clause, or upon any part of the public 
lands and reservations, except national monuments and na
tional parks, of the United States; and to issue licenses for 
the development of power at federal dams.738 

Any lands of the United States. included in any proposed 
project or for which a license is sought from the Commission· 
are, by the terms of the Act, reserved from disposal until other
wise directed by the Commission or by Congress.787 

• It has been observed elsewhere, in connection with revocable permits 
for dam sites, that revocable permits proved to be inadequate for the purpose 
of private development. See supra, pp. 273, 265-267. 

'"'Act of March 4, 1911, 36 Stat. 1253, 16 U. S. C. 5 (National Parks) ; 
see also the same Act codified in 43 U.S. C. 961 (Public Lands), 16 U.S. C. 
420 (National Military Parks), and 16 U. S. C. 523 (National Forests). 

-29 OPS. ATT'T GEN. 303 (1912). 
• Act of lune 10, 1920, §4, 41 Stat. 1063, 1065, as amended, 16 U. S. C. 

797(e). "Reservations" are defined to exclude national parks and monu
ments. I 3, 41 Stat. 1063, as amended, 16 U. S. C. 796(2) • 

.. Act of lune 10, 1920, 124, 41 Stat. 1063, 1075, as amended, 16 U. S. C. 818 
(Supp. Ill). 
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The Federal Power Act has been construed as revoking the 
authority of the respective Secretaries to issue permits to the 
extent of the authority granted the Federal Power Commis-

. sion, and to revoke as well the authority of the Secretaries 
to approve the transfer of permits issued prior to the passage 
of the Act.788 It should also be noted that the Commission 
in 1941 held that transmission lines which are not "primary 
lines transmitting power from the power house or appurtenant 
works of a project to a point of junction with the distribution 
system or with the interconnected primary transmission sys
tem as set forth in section 3 (11) of the Act are not within 
the licensing authority of the Commission," but within the 
authority of the respective department heads.7311 

The authority of the Commission extends to all hydroelec
tric plan:ts on the public lands, and thus the use of hydro
electric power sites cannot be obtained from the respective 
departments, leaving certain lines and the use of land for non
hydro plants under the jurisdiction of the departments.740 

This distinction in law between the jurisdiction of the Fed
eral Power Commission and that of the departments does not, 
however, always make for a realistic distinction in fact-for in 
some situations the details of a proposed transmission line may 
be altered alternatively to permit application to be made to the 
Secretary of the Interior ·or the Federal Power Commission, 
whichever a proposed applicant feels may suit his purposes 
better.7a 

... 32 OPs. ATT'Y GEN. 525 (1921); 43 c. F. R. 245.2. 

.. 18 C. F. R. 2.2; § 3(11) is set forth as 16 U. S. C. 796{11); ct. 18 
C. F. B. 4.75. 

, .. See 43 C. F. R. 245.2. See also BUpra, n. 101, p. 277. 
•• See. e. g., Application of the Idaho Power Company for amendment to 

its authorization for a license for the Bliss Project to include two trans
. mission lines in lieu of prior application for permits to the Secretary of 
the Interior. Re Idaho Power Company, Project No. 1975, October 13, 1949, 
Order superseding order authorizing issuance of license (major). Re Idaho 
PotDer Company, Project No. 1975, January 18, 1950, Order modifying order 
of October 13, 1949, authorizing issuance of license (major). Idaho Power 
Co. v. Federal PotDer OommiBBifm, Case No.10,530 (C. A. D. C., 1950). 

It should also be noted that the Secretary of the Army bas authority 
to grant easements for rights-of-way in acquired lands under his control 
and in public lands permanently withdrawn or reserved for uses of the 
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Rights-of-Way: lrrigation.-A number of acts have made 
certain irrigation resources of the public domain available for 
private and state development. . i 

The Act of 1866 expressly applied to the use of water for agri
cultural purposes, and under that Act whenever a right to wa
ter had vested and accrued, the right-of-way for ditches and ca
nals was also acknowledged.a2 Later, Congress provided for 
the disposition of desert lands in California, Colorado, Oregon, 
Nevada, Washington, Idaho, Montana, Utah, Wyoming, Ari
zona, New Mexico, and North and South Dakota by those indi
viduals intending to reclaim such lands by conducting water 
thereon, stipulating: 743 

That the right to the use of water by the person so con
ducting the same, on or to any tract of desert land of 
three hundred and twenty acres shall depend upon bona 
fide prior appropriation; and such right shall not exceed 
the amount of water actually appropriated, and neces
sarily used for the purpose of irrigation and reclamation; 
and all surplus water over and above such actual appro
priation and use, together with the water of all lakes, 
rivers, and other sources of water supply upon the public 
lands and not navigable, shall remain and be held free 
for the appropriation and use of the public for irrigation, 
mining, and manufacturing purposes subject to existing 
rights. . 

Subsequently, the 1894 Carey Act made desert lands avail
able free of charge to the states for reclamation, such grant 
being conditioned upon actual reclamation.'" 

In addition, rights-of-way through the public lands and res
ervations for private reclamation works have been the subject 
Department of the Army for, among other purposes, substations for electric 
power transmission lines, and for any other purpose be deems advisable. 
Act of July 24, 1946,17,60 Stat. 641, 643,43 U.S. C. 931b. 

, .. R. S. I 2339, from Act of July 26, 1866, 1 9, 14 Stat. 251, 253, as amended, 
43 U. S. C. 66L . 

, .. Act of March 3, 1877, 19 Stat. 377, as amended, 43 U. S. C. 321 et seq. 
See also aupra, pp. 37-38 . 

... Act of August 18, 1894, I 4, 28 Stat. 372, 422, as amended, 43 U. S. C. 
641 el aeq. See also aupra, pp. 180-lSL 
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of other acts of Congress. An amended 1891 act grants rights
of-way to canal ditch companies or to districts formed for the 
purpose of irrigation or drainage to the extent of the ground 
occupied by waters of reservoirs and canals and 50 feet on each 
side of the marginal limits thereof, and such additional rights
of-way as may be necessary for operation and maintenance, as 
well as the right to use materials on the adjacent lands for con
struction of such canals and ditches.746 The right contemplated 
by this act is neither a mere easement nor a fee simple absolute, 
but a limited fee on an implied condition of reverter in the 
event the grantee ceases to use or retain the land for the pur
pose indicated in the act.746 

Originally, the purposes for which such a right-of-way could 
be used were expressly limited to the canal or ditch for irriga
tion and drainage,'" but it was subsequently provided that such 
rights-of-way might be used: '48 

for purposes of a public nature; and said rights-of-way 
may be used for purposes of water transportation, for 
domestic purposes, or for the development of power, as 
subsidiary to the main purpose of irrigation or drainage. 

This subsidiary nature of other uses extends to the term "pur
poses of a public nature" as well as others enumerated.'~ Sub
sequently, the granting of permits or easements for caretakers' 
quarters was authorized; except in national forests.'50 

With an exception for national forests, parks, and military or 
Indiari reservations, the Secretary of the Interior was author
ized in 1895 to permit the use of rights-of-way on public land 
for tramroads, canals, or reservoirs by anyone engaged in min-

-, .. Act of March 3, 1891, I 18, 26 Stat. 1095, 1101, as amended, 43 U. S. C. 
946; 43 C. F. B. 244.14.-

,,. Kem River Co. v. United Statu, 257 U. S. 147, 152 (1921), citing Rio 
Grande Western R. Co. v. Stringham, 239 U.S. 44,47 (1915). Cf. 43 C. F. R. 
244.19, describing the right .as in the nature of an easement, a right of use 
only, the fee title remaining in the United States. 

'"Act of March 3, 1891, § 21, 26 Stat. 1095, 1102, 43 U. S. C. 949. 
•• Act of May 11, 1898, § 2, 30 Stat. 404, as amended, 43 U. S.C. 951. 
''"Kern River Co. v. United States, 257 U. S. 147, 152-153 (1921) • 
.. Act of March 1, 1921, 41 Stat. 1194, 43 U. S. C. 950. 
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ing, quarrying, or lumbering. m. This authorization was later 
amended to include canals and reservoirs for the purposes of 
furnishing water for domestic, public, and other beneficial 
uses.752 On top of that, the Act of Februacy 15, 1901, describes 
the purposes for which revocable permits may be granted there
under, to include all the purposes mentioned in the amended 
Act of 1895, except tramroads. '151 

Rights-of-Way: General.-As we have seen, a confusing va
riety exists under statutes providing for rights-of-way over 
federal lands in connection with water use, beginning with the 
1866 Act. It was necessary, for example, that the matter of 
the present applicability of the 1866 statute be considered by 
the Solicitor of the Department of the Interior who determined, 
for action within the Department:._ 

In my opinion, therefore, the right-of-way clause in 
section 2339 of the Revised Statutes has been entirely 
superseded by subsequent statutes as follows: 

1; For purposes of irrigation and purposes su.bsidiary 
thereto. By the act of March 3, 1891 (§§ 1~21, 26 
Stat. 1095, 1101), as amended. 

2. For purposes of mining, quarrying or cutting timber 
and manufacturing lumber. By the act of Januacy 21, 
1895 (28 Stat. 635). This act in turn was superseded 
by the 1901 act. 

3. For purposes of generating, manufacturing or dis
tributing electric power. BytheactofMay14, 1896 (29 
Stat. 120). This act in turn was superseded by the 
1901 act. 

4. For purposes of furnishing water for domestic, 
public, and other beneficial uses. By section 1 of the 
actofMayll, 1898 (30Stat.404). This actin turn was 
superseded by the 1901 act. 

• Act of .January 21, 1895, I 1, 28 Stat. 635, as amended, 43 U. S. C. 956. 
• Act of May 11, 1898, I 1, 30 Stat. 404, lilee 43 U. S. C. 956. 
• Aet of February 15, 1901, 31 Stat. 790, as amended, 43 U. S. C. 959 • 
.. 58 I. D. 29, 40 (1942). And see Ufl.ifed Btatu v. Oklal'wmo Ga& fJfl4 

Electric Co., 318 U.s. 206 (1942). -
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5. For all purposes except in-igation and purposea 
wbsidiary thereto. By the act of February 15, 1901 
(3~ Stat. 790). 

The confusion as to the right-of-way statutes was further 
compounded by the nature of the licensing authority granted 
to the Federal Power Commission by the Federal Power Act. 
For although outstanding power permits were left expressly 
unaffected, the departments could no longer approve the 
transfer of such permits; indeed, the scope of departmental 
authority here appears otherwise doubtful.755 

Financial and Technical Assistance.-In addition to making 
the public lands and reservations and the water resources 
thereon available for nonfederal development, Congress has of
fered certain aids to nonfederal action in developing, utilizing, 
and conserving water resources. These may consist of loans, 
financial contributions, furnishing technical assistance and 
services, or providing for cooperative federal-state programs . 
. Outright financial contributions to nonfederal activity is the 

least prevalent form of assistance. We shall mention some of 
the more significant of the relevant statutes. But particular 
mention should first be made of the Soil Conservation and Do
mestic Allotment Act, which authorizes the Secretary of Agri
culture "to furnish financial or other aid to, any agency, govern
mental or otherwise, or any person" for the purposes of the 
Act.756 It further directs that states shall be entitled to grants, 
.and the Secretary shall make grants to the states when state 
plans conform to the specified standards.m Provision is also 
made for grants to individual farmers measured, among other 

•32 OPs. ATr'Y GEN. 525, 528-531 (1925); Re The Montana P010er Com,. 
pang, FPC Opinion No. 170, February 4, 1949; The Montana P010er Co. v. 
Federal Power Commission, Case No. 10,200, C. A. D. C., decided October 4, 
1950. 

,.. Act of April 27, 1935, § 1, 49 Stat. 163, 16 U. S. C. 590a(3). See also 
supra, pp. 366-372. 

• Act of February 29, 1936, § 7, 49 Stat. 1148, as amended, 16 U. S. C. 
590g; the purposes of the act are "(1) preservation and improvement of soil 
fertility; (2) promotion of the economic nse and conservation of land; (3) 
diminution of exploitation and wasteful and unscientific use of national son 
resources; (4) the protection of rivers and harbors against the results of 
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things, by their treatment or use of land.'1111 It further specifies 
that, in arid or semiarid sections, payments may be measured 
by water-conservation measures on individual farms, including 
measures to prevent run-off, the building of check dams and 
ponds, and facilities for applying water to the land.159 

In the 1948 Water Pollution Control Act, Congress author
ized limited appropriations for grants to states and interstate 
agencies for investigations, research, surveys, and studies of 
industrial waste pollution, and also authorized limited appro
priations for limited grants to such agencies to aid in financing 
the cost of project planning and design.780 Loans are also 
authorized to any state, municipality, or interstate agency for 
the design or construction of treatment works to prevent raw 
waste discharge into navigable streams.'61 

The Rural Electrification Administration may make loans at 
low interest rates in aid of rural electrification.762 

As to additional measures of federal assistance, reference is 
made to the more detailed discussion elsewhere of the several 
statutes making the following provisions for financial and tech
nical assistance: 

Federal cooperation with the states in the production and 
distribution of forest-tree seeds and plants for reforestation;783 

Investigations, experiments, and tests for forestry pur
poses;'sa 

Cooperative arrangements between the Federal Government 
and private owners for sustained-yield forest management;'65 

Cooperative arrangements with state governments for the 
provision of technical services respecting forest management 

·soU erosion • • • ;" and (5) the reestablishment of farm purchasing 
power. §7(a), 49 Stat.ll48, 16 U.S. C. 590g(a). 

,.18(b), 49 Stat. 1149, as amended, 16 U.S. C. 590h(b). 
,.lit. 

,. Act of June 30, 1948, I 8, 62 Stat. 1155, 1159, as amended, 33 U. S. C. 466g 
(Supp. Ill). 

"' §I 5-6, 62 Stat. 1158, as amended, 33 U. S. C. 466d-466e. 
,. Act of May 20, 1936, 49 Stat. 1363, as amended, 7 U. S. C. 901 ef aeq. 

See also Rpra, p. 289. 
,. See aupra, p. 358. 
"" See aupra, p. 358. 
,. See aupra, p. 359. 
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and the harvesting, marketing, and processing of forest prod· 
ucts;"88 

Forest pest control measures;"87 

Experimental laboratories for, and the production and pra~ 
tical demonstration of fertilizer use and the distribution of fer
tilizer by the Tennessee Valley Authority;"68 

Credit assistance in the acquisition, repair, or improvement 
of farms and purchases of lands in reclamation projects;"89 

Research and education-agricultural experiment sta· 
tions; 770 cooperative agricultural extension work with state 
agricultural colleges; m 

Financial aid to states constructing wildlife refuges, and 
federal development of specific land and water areas as wild· 
life refuges; m 

Financial aid to states for fish restoration and manage· 
ment projects; "8 

Cooperation with the states in devising means of prevent
ing erosion of the shores of coastal and lake waters by waves 
and currents; 774 and 
· Financial assistance to states and local agencies in the con
struction of sewage-treatment works to prevent pollution, and 
in the conduct of pollution-control studies.775 

Here, as in other federal water-resource activities, there is 
evidenced some measure of duplication and lack of coordina
tion. An example of duplication is the availability, at least un· 
der statute, of soil-conservation services and assistance in the 
Tennessee Valley through both the Tennessee Valley Author
ity and the Department of Agriculture.776 

"" See supra, pp. 359-360. 
"' See supra, p. 360. 
""See BUpra, pp. 362-364 • 
.. See supra, p. 380. 
"" See BUpra, p. 380. 
m See 8Upra, p. 381. 
""See supra, p. 327. 
"" See 8Upra, p. 330. 
n• See supra, pp. 334--336. 
"" See supra, pp. 341--342. 
n• See 8Upra, pp. 3~64, 366--372. 



637 

And there is the possibility of conflict of purposes between 
the affirmative legislative provision for soil conservation and 
the price-support legislation, previously noted."' : 

. ) 

REGULATION OF NONFEDERAL ACTIVITIES.-In addition to 
federal construction and operation of water-resource projects 
and the direct conduct of other resource activities, projects are 
constructed and activities affecting water-resource development 
are conducted by nonfederal entities. It is obviously to be 
desired that such activities be coordinated with those of the 
Federal Government. This is an objective of several statutory 
provisions which are regulatory in their nature and sum
marized here. 

Hydroelectric Power.-Nonfederal hydroelectric power 
dams in waters under the commerce jurisdiction of Congress or 
upon certain federal lands must be licensed by the Federal 
Power Commission. 718 In issuing licenses, the Commission 
must select the project "best adapted to a comprehensive plan 
for improving or developing" the waterway.m It may im
pose conditions upon- licenses, and the statute specifically 
refers to some which may be imposed, these dealing nota
bly with the protection of navigation.'80 The relationship 
between any licensed structure and other structures, of either 
the Federal Government or nonfederal entities, is recognized 
by a provision which permits the Commission to determine the 
payments which should be made by licensees for benefits re
ceived from a storage reservoir or other headwater improve
ment.7111 The same provision is equally applicable to the deter
mination of payments which may be required from owners of 
unlicensed power projects for benefits they receive from con
struction work by the United States or its licensees.'82 

But the Federal Power Commission is not the only agency 

m See wpra, pp. 366-372, 372. 
""Act of June 10,1920, § 23,41 Stat. 1063,1075, as amended, 16 U.S. C. 817. 

See also wpra, pp. 272-289. 
""I 10(a), 41 Stat. 1068, as amended, 16 U.S. C. 803(a) • 
.. I 10, 41 Stat. 1068, as amended, 16 U. S. C. 803. See also supra, pp. 

278-277. 
111 §10(f), 41 Stat. 1070, as amended, 16 U. S. C. 803(f). 
•1d. 
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regulating nonfederal hydroelectric dams. The Secretary of 
the Army exercises regulatory functions in several ways. For 
example, before an FPC license may be issued affecting the 
navigable capacity of navigable waters, the plans must be ap
proved by the Chief of Engineers and the Secretary of the 
Army.1118 Furthermore, the Secretary of the Army may direct 
the inclusion of navigation lights and signals and may pre
scribe rules in the interest of navigation governing the operation 
of project navigation facilities.11

K 

Similarly, the Fish and Wildlife Service is authorized to rec
. ommend, as to the construction and operation of licensed non
federal dams as well as federal dams, adequate provision of the 
protection of fish and wildlife.7811 

In addition to the foregoing provisions, several statutes 
providing for the withdrawal of public lands suitable for certain 
public purposes are relevant to potential power development.788 

The Federal Power Commission may cause the withdrawal of 
lands for power purposes under these acts. Furthermore, the 
Federal Power Act automatically withdraws lands included 
within any application for a preliminary permit or license, 
and authorizes the Commission to release power withdrawals 
in appropriate cases.787 And FPC licenses must contain con
ditions to protect any reservations of the United States.788 

The Federal Power Commission also exercises regulatory 
functions as to rates, services, and the like which have a less 
direct significance for purposes of this discussion, and which are 
outlined elsewhere.788 In this connection, however, one duty 
of the Commission is particularly pertinent to the integrating 
role of federal regulation: its duty to promote and encourage 
the voluntary interconnection and coordination of electric 

... § 4(d), 41 Stat.1065, as amended, 16 U.S. C. 797(e)·. 
"' § 18, 41 Stat. 1073, as amended, 16 U. S. C. 811. 
• Act of August 14,1946; § 2, 60 Stat. 1080, 16 U. S.C. 662. 
• Act of February 15, 1901, 31 Stat. 790; Act of June 25, 1910, §1, 36 Stat. 

847, 43 U.S. C. 141; Act of :March 4, 1911, 36 Stat. 1235, 1253. 
m Act of June 10, 1920, §24, 41 Stat. 1063, 1075, as amended, 16 U. S. C. 

818 (Supp. III). 
• Act of August 26, 1935, 14 (e), 49 Stat. 838, 840, as amended, 16 U. S. C. 

797(e). 
• See IUJWa, pp.287-289. 
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facilities within and between regional power districts which it 
was directed to establish, but which have not yet been created.1110 

Relative Spheres of Federal and Non federal Development.
In the matter of regulation, even more significant is the poSsi
bility of a conflict between a proposal to license a nonfederal 
project and another proposal for federal construction of a sini
ilar or conflicting project. This difficulty is well illustrated by 
reference to an example previously set forth.791 The origin of 
the difficulty lies in the failure of statutes in specific instances 
to define clearly when a particular development may be under
taken only by the United States or by others under license from 
the United States. Thus, much of the controversy in the ex
ample centers around the meaning of the word "approved." m 

Nonpower River Structures.-Nonpower structures in navi
gable streams and other obstructions to navigation are subject 
to the regulatory jurisdiction of the Chief of Engineers and 
the Secretary of the Army and also, as to some structures, to 
the consent of Congress.798 As to bridges, dams, dikes, and 
causeways, an 1899 Act requires generally both the consent 
of Congress and the approval of plans by the Chief of En
gineers and the Secretary of the Army prior to construction.7114 

But bridges, dams, dikes, and causeways may be built under 
state authority in waterways, the navigable portions of which 
lie wholly within a single state, if the location and plans are· 
first approved by the Chief of Engineers and the Secretary of 
the Army.na 

Furthermore, under the 1946 General Bridge Act, Congress 
gra~ted blanket consent for the construction, maintenance, 
and operation of bridges over navigable waters of the United 
States, subject to stipulated conditions.'1'118 The location and 
plans must still be approved, under the 1946 Act, by the Chief 

"' I 202 (a), as added by Act of August 26, 1935, 49 Stat. 838, 848, 16 U. S. 0. 
824a(a). See also aupra, p. 287. 

'"' See wpra, pp. 440-441 • 
.. See wpro, pp. 440-44L 
,. See Bttpra, pp. 113-118. 
'"' See lttpra, pp. 113, 116 • 
.. See wpra, pp. 113, 116. 
.. See wpra, pp. 113-114. 

811611--61----42 
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of Engineers and the Secretary of the Army and also, in the 
case of privately owned highway toll bridges, by the highway 
departments of the state or states in which the bridge is situ
ated.797 Or if two or more state highway departments involved 
are unable to agree, by the Public Roads Administration.798 

Also, the Chief of Engineers and the Secretary of the Army 
may impose such conditions relating to bridge maintenance 
and operation as they deem necessary "in the interest of 
navigation." 

In addition to control prior to construction, the Secretary of 
the Army has certain continuing authority with respect to 
river structures: in the regulation of tolls, the regulation of 
drawbridge operation, the maintenance of lights and signals, 
and the prescription of alterations to obstructive bridges.'98 

As to the latter item, it has traditionally been required that 
such alterations be made at the expense of the bridge owners.800 

But two statutes with respect to certain bridges over the Co
lumbia River and in the Tennessee Valley provided that the 
cost be borne by the United States.801 In addition, a 1940 stat
ute with respect to railroad bridges provides for the sharing of 
costs by the bridge owner and the United States.-

Through review by the Chief of Engineers and the Secretary 
of the Army, and through the conditions which may be im
posed upon the approval of those officers, the construction of 
individual nonpower river structures can be ~etter harmonized 
with river use by all persons for all purposes. In large measure, 
however, the statutes themselves and many responsibilities of 
the administering agency under other statutes place primary 

· emphasis on protection and improvement of navigation.803 

'"' See Bfltwa, pp. 113-114. 
'"" See BUpra, p. 114. 
110 See supra, pp.115--116, 115, 113, 114-115. 
1011 See supra, p. 114. 
1111 See supra, pp. 114-115 . 
.,. See 111pra, p. 115. 
• An exception to this statement is the 1906 statute specifying certain 

conditions which apply to the construction and maintenance of bridges 
authorized by Congress, including provision as to the movement of mail, 
troops and munitions of war and the use of bridges for telephone, telegraph, 
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Water Pollution.-This is particularly illustrated by the sev
eral statutes authorizing the Secretary of the Army to control 
the deposit of refuse matter in navigable waters. For the 
most part, such legislation has been confined to impedinients to 
navigation.- The act of most general application, for exam
ple, is limited in its scope to refuse matter "other than that 
flowing from streets and sewers and passing therefrom in a 
liquid state." 1106 The subject of pollution control largely re
mains therefore one for regulation by other agencies and 
through other statutes. 

The Fish and Wildlife Service and the Bureau of Mines have 
authority to investigate pollution in relation to wildlife.808 

And the Surgeon General-of the Public Health Service is au
thorized under the 1948 Water Pollution Control Act to pre
pare a comprehensive program for eliminating or reducing 
the pollution of interstate waters.807 Provision is also made 
for securing the abatement of pollution, although the Act in 
effect gives the state where the pollution originates a veto · 
power over this enforcement procedure.808 

Regulation of Water Carriers.---Generally, the regulation 
of water carriers is a function of the Interstate Commerce 
Commission, conducted according to a pattern substantially 
similar to the regulatory scheme applicable to rail and motor 
carriers.809 The establishment and maintenance of navigation 
aids, such as lighthouses, buoys, lights, radio beacons, and radio
direction finder stations, and the prescription of rules for navi
gating in harbors and inland waterways and at sea are responsi
bilities of the United States Coast Guard operating under a 
number of statutory provisions.81° Congress has delegated to 

and railroad purposes, in addition to matters relating strictly to naviga
tion. Bridges authorized under the 1946 General Bridge Act are not, how
ever, subject to the mandatory conditions of the 1906 statute. See aupra, 
p. 113, and especially n. 220 • 

.. See supra, pp. 118-119. 
• See supro, pp. 118-119. 
• See supra, p. 330. 
• See supro, p. 340. 
• See supra, p. 341. 
• See supra. pp. 78--83 • 
... See supra, p. 76. 
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the Secretary of the Army, however, general authority to pre
scribe regulations for the navigation of navigable waters "cover
ing all matters not specifically delegated by law to some other 
executive department." 811 Although the Coast Guard is recog
nized generally as the enforcement agency for navigation rules, 
the Chief of Engineers has the duty of enforcing rules concern
ing anchorage grounds where no Coast Guard vessel is avail
able.812 In the case of Pearl Harbor, the prescription of 
anchorage rules 1s the duty of the Secretary of the Navy.811 

The Commandant of the Coast Guard, the Secretary of the 
Army, and the Interstate Commerce Commission all have au
thority to issue certain rules respecting the transportation of 
explosives by water.81

f. 

Regulation Through Conditions Imposed Upon Federal 
Benejits.-Still further means of federal regulation should be 
mentioned-through conditions imposed upon permits, licenses, 
easements, rights-of-way, and other benefits. As indicated 
previously in the more detailed discussion of these matters, 
the administrative head responsible for the issuance of per
mits, easements, licenses, and the like also is usually au
thorized to impose suitable conditions upon the grant.810 

Thus, conditions may be imposed upon the use and occupa
tion of the forests,818 the national parks,817 and watershed and 
submarginal lands acquired by the Department of Agricul
ture ;818 upon Taylor Grazing Act permits and leases,819 hunt
ing and fishing in the national forests,820 the furnishing of tech
nical advice on soil conservation under the Soil Conservation 
and Domestic Allotment Act,821 the receipt of cash payments 

111 See aupra, pp. 77-78 . 
.,. See aupra, p. 77 . 
.., See auprG, p. 77 • 
.,, See aupra, p. 78. 
111 See supra, pp. 626--633. 
111 See aupra, p. 355 • 
.,, See BUpra, p. 362 • 
.,. See aupra, n. 27. p. 357, and p. 373 . 
.,. See BUpra, p. 365 . 
.., See aupra, pp. 333, 625 • 
.. See supra, p. 368. 
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for proper soil-conservation practices,821 and the construction 
of Department of Agriculture flood-control works,828 and water 
facility projects.'H ! 

Many of these conditions have been crystallized in the form 
of published regulations.8211 Such conditions and regulations 
may be employed to integrate federal and nonfederal use of 
land in relation to water resources. 

Passing reference may also be made to the resale rate re
quirements of such statutes as the Bonneville Project Act and 
the Tennessee Valley Authority Act, which provide further 
means of federal regulation in a limited sphere.826 

Conclusion 

At different times and in different ways, law has responded 
to the changing needs for development, utilization, and con
servation of water resources, including related uses of land. 
This process has produced a number of conflicts, duplications, . 
and gaps. These should be eliminated along with any major 
revision of policy respecting water resources. 

It should be emphasized, in this connection, that time has 
not permitted research sufficient to assure complete coverage 
by this survey of all relevant aspects of the law. Moreover, 
we have purposely omitted discussion of the vital matters 
of administrative organization, as such. We have sought to 
include discussion of the more significant substantive provi
sions. Further detailed research will be reqllired to enable 
full statutory coordination. 

Clearly, the benefits to be gained from a coordination of 
implementing laws attract the care and precision required. 
The interests of present and future generations demand it. 

• See ~tupra, pp. 371--372. 
• See lfflpra, p. 376 . 
.. See lfflpra, p. 378. 
• See lfflpra, pp. 333, 625. 
• See lfflpra, pp. 305, 307. • 
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110, 5 u. s. c. 599_____ 435 
. Act of April 23, 19M, 114, 33 Stat. 302 ---- 297 
Act of April 26, 19M, §4, 33 Stat. 309------------------- 266 



659 
Page 

Sen. J. Res. 71, April 28, 19<>4, 33 Stat. 591------------------------- 460 
Act of February 1, 1905, 33 Stat. 628, 16 U. S. C. 524-------------- 265 
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§ 21, 16 u. s. c. 814 _______ :_________________________________ 283 
§ 22, 16 u. s. c. 815 _______________________ _:_______________ 282 

§ 23,16 u.s. c. 811------------------------------------------ 637 
§ 24, 16 u. s. c. 818------------------------------------- 344, 629 
§ 24,16 U.S. C. 818 (Supp. Ill)---------------------·------ 278, 638 
§ 26, 16 u. s. c. 820-------------------------------------- 282 
§ 27, 16 u. s. c. 821----------------------------- 276, 280, 449, 545 
§ 28, 16 u. s. c. 822..---------------------------------------- 282 
§ 29----------------------------------------------------- 271,. 405 

Act of March 1, 1921,41 Stat. 1194,43 U.S. C. 950---------------- 632 
Act of March 3, 1921, 41 Stat. 1353----------------------------- 279, 546 
Act of March 3, 1921, 41 Stat. 1354----------------------------- 389, 409 
Act of March 4, 1921, 41 Stat. 1367, 43 U. S.C. 395---------------- 189 

§ 1, 43 u. s. c. 395--------------------------------------- 588 
Act of March 4, 1921, 41 Stat. 1447, 33 U. S. C. 1L----------------- 449 
Act of June 10, 1921;· 42 Stat. 20, 31 U. S. C. 1 et seq _________ 525, 574, 599 
Act of July 29, 1921, 42 Stat. 146-------------------------------- 389, 409 
Act of August 18, 1921, 42 Stat. 17L--------------------------- 389, 409 
Act of August 19, 1921, 42 Stat. 17L----------------------------- 320 
Act of August 23, 1921, 42 Stat. 174---------------------------------- 66 
Act of November 2, 1921, 42 Stat. 208, 25 U. S. C. 13------------ 251, 253 
Act of November 9, 1921, 42 Stat. 212, 23 U.S. C. 1 (Supp. III)_____ 446 

§ 5, 23 u. s. c. 5--------------------------------------------- 447 
§ 12, 23 u. s. c. 13------------------------------------------ 444 
§ 17, 23 u. s. c. 18------------------------------------------- 447 

Act of March 20, 1922, § 1, 42 Stat. 465---------------------------- 357 
Act of May 15, 1922, § 1, 42 Stat. 541, 43 U. S. C. 51L------------- 207, 228 

. § 2, 43 u. s. c. 512....----------------------------------------- 207 
Act of September 15, 1922, 42 Stat. 844, 33 U. S. C. 472______________ 77 
Act of September 22, 1922, 42 Stat. 1038---------------------------- 91 

§ 5, 33 u. s. c. 630------------------------------------------- 107 
§ 9, 33 u. s. c. 568-------------------------------------- 105, 526 
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Act of SPptember 22, 1922--Pontinued 
§ 10,33 U. S.C. 62L----------------------------------- 107, 557, 581 
1 11, 33 u. s. c. 555----------------------------------------- , 87 
§ 12-----------------------------------------~-------- 92,10~'513 
113, 33 u. s. c. 651--------------------------------------- 98 

Act of February 14, 1923, 42 Stat. 1246---------------------------- 319 
Act of February 21, 1923, 42 Stat. 128L-------------------------- 189 
Act of March 4, 1923, 42 Stat. 1505------------------------------ 129, 471 
Act of l\lay 9, 1924, 43 Stat. 116, 43 U. S. C. 384 ________________ .:.__ 210 

Act of May 13,1924, § 1, 43 Stat.ll8, 22 U.S. C. 211---------- 480,514,537 
§ 1, 22 U. S. C. 277a------------------------------------------ 148 
§ 1, 22 u. s. c. 277b--------------------------------------- 148 

Act of May 31, 1924, 43 Stat. 249------------------------------- 389, 409 
Act of June 3, 1924, 43 Stat. 360, 49 U. S. C. 151 et seq________________ 85 

§ 3, 49 u. s. c. 153 (b) ____________________________________ :.._~ 85 

§ 3, 49 U. S. C. 153(c)-------------------------------------- 86 
§ 3, 49 u. s. c. 153 (d)------------------------------------ 86 

Act of June 5, 1924, 43 Stat. 390--------------------------------- 297 
Act of June 7, 1924, § 2(c), 43 Stat. 604, 33 U. S.C. 43L___________ 119 
Act of June 7, 1924, 43 Stat. 650,16 U.S. C. 721-73L-------------- 327, 624 
Act of June 7, 1924, § 1, 43 Stat. 653, 16 U. S. C. 564---------------- 357 

§ 1, 16 U. S.C. 564 (Supp. 111)------------------------------ 444 
§ 2, 16 U.S. C. 565 (Supp. III) _____________________________ 357, 443 

§ 4, 16 U.S. C. 564 (Supp. 111)------------------------------- - 444 
I 4, 16 U. S. C. 567 ( Supp. III)--------------------------- 358, 443 
§ 5, 16 U. S.C. 564 (Supp. 111)----------------------------- 444 
§ 5, 16 U. S. C. 568 (Supp. 111)-------------~------------ 358,443 
§ 6, 16 u. s. c. 515------------------------------------------- 357 
I 7, 16 u. s. c. 569--------------------------------------- 391 
§ 9,16 u.s. c. 471(b)------------------------------------ 355,625 

J. Res. of June 7, 1924, 43 Stat. 668---------------------------- 190 
Act of December 5, 1924, § 1, 43 Stat. 672, 43 U. S. C. 396, 371, 412, 433, 

462,463,473,474,478,494,500,501,526,466,377,417,376,467,438, 
493-----------------------------------------------~---------- 191 

§ 4, subsections A-R, 43 U. S.C. 371, 376, 377, 396, 412, 417, 433, 
438,462,463,466,467,473,474,478,494,500,501,526,493______ 191 

§ 4, subsection B, 43 U. S. C. 412----------------------- 193, 194, 500 
§4, subsection C, 43 U. S.C. 433----------------------------- 215 
§ 4, subsection D, 43 U.S. C. 462--------------------------- 187 §4, subsection F ____________________________________ .:.________ 210 

§ 4, subsection G, 43 U. S.C. 500-------------------------- 242, 564 
§ 4, subsection I, 43 U. S.C. 501_------------------------------ 203 
§4, subsection K, 43 U. S. C. 466--------------------------- 190 
§4, subsection N, 43 U. S. C. 493--------------------------- 238 
§4, subsection 0, 43 U.S. C. 377---------------------- 192,578,600 

Act of January 29, 1925, 43 Stat. 796---------------------------- 66 
Act of February 28, 1925, 43 Stat. 1090------------------------- 357 
Act of March 3, 1925, 43 Stat. 1141---------------------------- 232 
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p-
Act of March S. 1925, 43 Stat. 1186__ __________ 76, 89, 572 

13 -------- 93, 1.29, 408, 461. 
Ill, 33 U. s. c. 5(tl 100, 586 

Act of March 3,1925. 43 Stat. 1215,16 U. S. C. 516---------- 357 
Act of Marcb 8, 1926, 44 Stat. 195 66 
Act of May10,1926, 44 Stat. 453 --- 238, 297 
Act of May 25, 1926, I 43, 44 Stat. 636, 43 U. S. C. 423b 187 

~~ ~ 
I 45. 43 u. s. c. 423cJ___ 238. 242. 564 
146, 43 u. s. c. 42:Je ______ 207, 210, 216, 222, 224, 228, 238. 600 

lfi 210 
150, 43 u. s. c. 423g ------------ 210 

Act of May 26, 1926, 44 Stat. 657 182 
43US.C.3 ~ 

Act of 1uly S. 1926, 44 Stat. 90 --- 190 
Act of 1anUlll'7 21, 1927, 11, 4.4 Stat. 1010 ---- 93, 408, 502, 503 

I ----- 100, 572 
Act of February 7, 1927, 16, 4.4 Stat. 1057 200 
H.1. Res. 345, March S. 1927, 44 Stat. 1403, 22 U. S.C. 277 480 
Act of March 7, 1928, 45 Stat. 200, 25 U. S. C. 387 note following__. 252, 297 

11-- ~7 
11, 25 U. S. C. 387 note following ---- ~7. 610 

Act of Aprll23, 1928, 45 Stat. 448, 16 U. S. C. 690 624 
16 u. s. c. 69()-69()h_____ 327 

~~M:ay~l928,45~~ •~m 
33 u. s. c. 702-7()2m 400 
11, 33 u. s. c. 7 130 
12, 33 u. s. c. 702b 130,141, 551 
14. 33 u. s. c. 702d- 141 
tro 4~ 
§10, 33 u. s. c. 702j 130, 389, 409 

Act of May 22, 1928, 45-Stat. 699, 16 U. S. C. 581--581i --- 358 
11, 16 u. s. c. 358 
I 1, 16 U. S. C. 581 (Supp. Til) 445 
§9, 16 U. S. C. 581b (Sopp. ID) 445 

~L~-~-1928,45~W m 
Act of December 21, 1928, 45 Stat. 1057; 43 U. S. C. 617--617 66, 191, 

301, 337, 547 
11, 43 u. s. c. 611---------- 130,187,301,573,595 
l2(a) 43 U. S. C. 617a(a) 576 
§2(b), 43 U. S. C. 617a(b) 576,578 
§2(c), 43 U.S. C. 617a(c)___ - 567,576 
13. 43 u. s. c. 617b 576 
§4(a}, 43 U. S. C. 617c(a) 320 
§4(b), 43 U.S. C. 617c(b) 210,301,4.47,553,609 
§5, 43 u. s. c. 617 321,591 
lli(a) 43 U.S. C. 617d(a) 301,609 
15(b), 43 u. s. c. 617d(b)---- 301 
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Act of December 21, 1928-0ontinued · Page 

§5(c), 43 u. S. c. 617d(c)--------------------------------- 299 
1 6, 43 U. S. c. 617e----------------------------------- 301, 547, 564 I 8, 43 u. s. c. 617g ___________________ ., _________ :.___________ 449 

§S(a), 43 U.S. C. 617g(a)----------------------------------- 547 
§ 13,43 U.S. C. 617L------------------,------------.:. ___ 320,449 
§ 15, 43 u. s. c. 617n-----------------.,-----------------~--420, 461 
118, 43 u.s. c. 617q ___________________ _: _________ ~---'----- 547 

§ 19 -------------------------------------------.,.'---------- . 462 
Act of February 16, 1929, 45 Stat. 1189--------------------,------- 367 
Act of February 18, 1929, 45 Stat. 1222, 16 U. S. C. 715-715d, 715e, 715f-
715~ 715~715r------~----------------------~------------------ 327 

Act of February 28, 1929, § 1, 45 Stat. 1406, 43 U. S. C. 411b _______ ,___ 190 
Act of March 4, 1929, 45 Stat. 1562------------------------------.~ .. 203 
Act of April10, 1930, 46 Stat. 153-----------------------:..---.,.,.-_ 364 
Act of June 6, 1930, 46 Stat. 522, 43 U. S. C. 40L----------,------,- 200 
Act of June 10, 1930, § 17, 46 Stat. 540, 33 U. S. 0. 498&-----:--~----- 116 
Act of June 12, 1930, 46 Stat. 579, 16 U. S. C. 69L---------------- 327, 624 
Act of June 12, 1930, 46 Stat. 580, 43 U.S. C. 186--------------,----- 215 
Act of June 23, 1930, § 1, 46 Stat. 797, 16 U. S. 0. 792---------------- 273 
Act of June 27,1930, § 1, 46 Stat. 821, 33 U. S. C. 498b ________ 

7 
___ ,__ 116 

Act of July 3, 1930, § 1, 46 Stat. 918-------------------------'----- 483 
§ 2, 33 u. s. c. 426---------------------------: 100, 334, 444, 445, 587 
13--------------------~-------------------------------~---- 102 
§ 6, 33 U. S. C. 607a----------------------------------'---- 102, 531 

Act of July 10, 1930, 46 Stat. 1020, 16 U. S. C. 577-577b-----------· 309 
Act of February 10,1931, § 8, 46 Stat.1084, 29 U.S. C. 48g______ _____ 424_ 
Proclamation No. 1882, June 25, 1929, 46 Stat. 8000-----------i-----, 321 
Act of February 26, 1931, § 5, 46 Stat. 1421, 40 U. S. C. 258e---,-,----- 552 
Act of March 3, 1931, 46 Stat. 1507, 43 U. S. C. 391a, 391b ___________ 199, 577 
Act of February 10, 1932, 47 Stat. 42, 33 U. S. C. 541-------------- 100, 516 
Act of June 30, 1932, § 601, 47 Stat. 382, 31 U. S. C. 686--------~ ..... - 434 
Act of July 1, 1932, 47 Stat. 564, 25 U. S. 0. 386&------------i--'"'-- :. 251 
Act of May 18, 1933, 48 Stat. 58, 16 U. S. C. 831 et aeq ______ 130, 306, 363, 481 

§ 1, 16 u. s. c. 831------------------------------~-------'- 483, 484 
14,16 U.S. C. 831c (1>--------------------------------------- 556 
§ 4, 16 U. S. C. 831c _______ : _______________________________ 484, 485 
§4(f), 16 U.S. C. 831c(b) _________________________ _._ .. ,__..;_____ .. 555 

l4(h), 16 U. S.C. 831c(h)--------------------------------- 555. 
I 4 (j), 16 U. S. C. 831c (j) --------------------------,-.;.,..---- 306, 535 
14(k), 16 U. S.c. 831c(k) (a)---------------------------- 332 
§4(k) (a), 16 U. S. C. 831c(k) (a)------------------- 568,598,615 
§ 5, 16 u. s. c. 831d __________________________________ 363, 484, 485 
lli(c), 16 U. S. C. 831d{c)---------------------------'---- 445 
17(a),16 U.S. C. 831f(a)------------------------~--------- 363 
19,16 U.S. C.831h-------------------------------~------ 599 
19a, 16 U. S. C. 831h-L----------------------------------- 484,485 
§9a_________________________________________________________ 508 
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Act of May 18, 1933-Continued Pa~re 
10, 16 u. s. c. 8311------ 293,298, 299,307,308, 445, 484,595, 616,618 
11, 16 u. s. c. 831j ________________________________ 308,363, 611 

12, 16 u. s. c. 831.k_________________________ 298, 307' 308, 309. 617 
13, 16 u. s. c. 8311--------------------------------------- 447,620 
14, 16 U. S. C. 831m---------------------------------------591, 592 
15, 16 u. s. c. 83ln..________________________________________ 582 

15a, 16 U.S. C. 831n-L------------------------------------ 582 
15b, 16 u. s. c. 83ln-2-------------------------------------- 582 
15c, 16 U. S. C. 831n-3-------------------------------------- 582 
18, 16 u. s. c. 831q__________________________________________ 562 
22, 16 u.s. c. 831u.. _____________________ 347, 363, 364, 445, 485, 514 
23, 16 U.S. C. 83lv ________ :_ __________________________ 364,485,514 

25, 16 u. s. c. 831x_________________________________________ 555 

§26----~----------------------------------------------- 306,576 
I 26, 16 u. s. c. 831y ---------------------- 485, 538, 566, 582, 583, 584 
§27, 16 U. S. C. 831Z---------------------------------------- 558 

Act of June 16, 1933, § 202, 48 Stat. 195, 40 U. S. C. 402------------ 366, 410 

1 202 ---------------------------------------------------- 425 
I 201 ------------------------------------------------~------ 425 I 

§203(a), 40 U.s. C. 403(a)---------------------------------- 411 
Act of March 10, 1934, 1 1, 48 Stat. 400, 16 U. S. C. 694------------ 443 
Act of March 10, 1934, 48 Stat. 401------------------------------ Ill, 328 

§ 1, 16 u. s. c. 661------------------------------------------ 445 
Act of April 16, 1934, 48 Stat. 596, 25 U. S. C. 452-455-------------- 248 
Act of June 16, 1934, 48 Stat. 977, 30 U. S. C. 229a__________________ 326 
Act of June 18, 1934, 48 Stat. 984, 25 U. S. C. 461 et seq_______________ 247 

§ 5, 25 u. s. c. 465 ________________ :__________________________ 249 

Act of June 28, 1934, 48 Stat. 1269, 43 U. S. C. 315, et seq ________ 364, 622 
§ 1, 43 u. s. c. 315------------------------------------ 624, 625, ~6 
§2, 43 u. s. c. 315a _________________________________________ 365, 622 

§ 3, 43 U.S. C. 315b (Sopp. 111)------------------------------- 365 
§ 4, 43 U. S. C. 315C--------------------------------------- 324, 365 
§ 7, 43 u. s. c. 315f_________________________________________ 365 

§ 8, 43 u. s. c. 315g(b)-------------------------------------- 365 
§ 9, 43 u. s. c. 3151L___________________________________________ 626 
§ 9, 43 U.S. C. 315h (Sopp. III)_______________________________ 365 
§ 10, 43 U.S. C. 315i (Supp. III)______________________________ 365 

Convention of February 1, 1933: 
Art. I, 48 Stat. 1621----------------------------------------- 148 
Art. VI, 48 Stat. 162L--------------------------------------- 148 

Act of April 27, 1935, 49 Stat. 163, 16 U. S. C. 590a~90q _________ 317, 366 
16 U. S. C. 590a~90g---------------------------------------- 370 
§ 1, 16 u.s. c. 590a (1)------------------------------------ 345, 498 
§ 1, 16 U. S. C. 590a-590f------------------------------------ 367 
§ 1, 16 u. s. c. 590a----------------------------------------- 316, 

317,367,368,420,445,513,555,621,634 
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Act of April 27, l~tinued Pace 
12. 16 u. 8. c. 59()b, ____________ 368.621. 62! 

13, 16 u. 8. c. 59()c 368. 587, 596 
15. 16 u. 8. c. 590e 317,367,435 
16, 16 u. 8. c. 590f . 008 
17a. 16 U. 8. C. 590g(a) 317 

Act of Ha:r17, 1.935, 49 Stat. 247 346 
Act of June 29, 1935, II. 49 Stat. 436, 1 U. S.C. 427 381 
Act of August 19, 1935. 49 Stat. 660, 22 U. S. C. Zi1 480 

122 u. s. c. 277 480. 536 
22 u. s. c. 277b 480 
I 2. 22 U. s. c. 277 535 
13(a), 22 U.S. C. 277b 563 

Act of August 21, 1935. 49 Stat. 670. 33 U. S. C. 503 116 
33US.C. ~ 

Act of August 26, 1935. 49 Stat. 866 3a"7 
Act of August 26, 1935. 49 Stat. 838, 16 U. B. C. 'l91a ef .,q 22, 116 

4(b), 16 u. s. c. 'i97(b) 286,288 
4(d), 16 u. s. c. 'i97(d)_____________ 2'if 
4(e), 16 U. B. C. 797(e) _____ 276, 277, 2711. 279, 281, 638 
f(f). 16 u. s. c. 'i97(f) 279 
4(g), 16 u. s. c. 'i97(g) 279 
7(b). 16 u. B. c. &JO(b) 407 
10(a), 16 U. S. C. 800(a) 406 
23(b), 16 u. s. c. 817 278 
201(e). 16 U. S. C. 82 281 
202(a ), 16 U. S. C. 824a(a) __________ 281, 639 

202(b), 16 u. B. c. 824a(b) 287, 288 
202(e), 16 U.S. C. 824a(e) 288 
202(d), 16 u. s. c. 824a(d) 288 
204. 16 u. B. c. 82 288 
205. 16 u. s. c. 824(d) 288 
206. 16 u. s. c. 824e 288 
207, 16 u. s. c. 82 288 
208, 16 u. s. c. 824g 288 
209, 16 u. s. c. 824b 288 
213, 16 u. s. c. 825(b) 598 
301(a), 16 U. S.C. 825 288 
302, 16 u. s. c. 825e 288 
302(a), 16 U. S. C. 82S(a) 288 
303, 16 u. s. c. 825(b) 289,598 
304(a), 16 U. B. C. 825e(a) 288 
305, 16 u.s. c. 825(d) 288 
300, 16 u. s. c. 825 288 

311, 16 u.s. c. 825j 273, 501 
Act of August 27, 1935. 49 Stat. 932 00. 340 
Act of August 29, 1935, 11. 49 Stat. 961 148 
Act of August 29, 1935. 49 Stat. 963. 16 U. B. C. 567a e1 8eJ9 44.5 
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Pa" 
Act of August 30, 1935, 49 Stat. 1028 412 

I L- 304,413 
• .11.33U.S.C.540 91 

I -- 105,458 
• · , I 130, 187, 321, 323, 41& 462, 573 
n · 16, 33 u. s. c. 546&------ M, 334 
· · I 6 93. 134, 408, 499, 513 
• Act of August 31. 1935, I 2, 49 Stat. 1075-------- 535 

12, 16 u. s. c. 831c(j) --- 4&», 508, 535 
§ 5, 16 u. s. c. 831h-' 306, 484, 485, 508 

,~} . 11.~6 u. s. <l831k 446 
§ 8, 16 U. S. C. 831m ---- 595, 608, 612 

l ~' 19,.16 U. S.C. 831lll-L- 582 
:, : l § 10, 16 D. S. C. 831y --- 566, 576 
· r: § 13, 16 U. S. C. 831c(l) 556 
:·Act of Febru.ary 29, 1.936, 49 Stat. 1148, 16 U. S. C. 590a-i)9()q__ 317 
' : . 18 u. s. c. 590a-090f ---- 370 
~ ~ ~ 11. 16 U. S. C. 590g(a), 590i ----------- 346, 4.1)8 

'·· ~ ·~ 16 u.s. c. 590g ----~- 634 
'.':.. §'l(a), 16 U.S. C. 590g(a) 317,370,420,635 
•· · §7(c), 16 U.S. C. 590g(c)_ ----------- 371 
-:-: ! § 8, 16 u. s. c. 590 371 

18,.16 U. S. 0. 590h(e) ----------------- 372 
·-· · §8(a),16 U.S. 0. 590h(b) 371,6.'l5 

§ 9,16 u.s. c. 590i -------- 371 
C.: .113, 16 U. S. C. 590m ----- 370 
:. --· §15,16 u s. c. 590o ____________ . · ___ 3n 

, Act of Ma;r 15, 1936, 49 Stat. 1278 531 

~ '" I ------- 101 
<Act of Ma;r 20, 1936, 49 Stat. 1363, 7 U. S. C. 001 et leq_. ----- 289 
'· -~ § 1, 7 u. s. c. 90 435 
- - · 12, 7 u. s. c. 902 (Supp. m>--------------------- 500 
" _ s 4.1 u.s. a 904 (Supp. m> -------- 289,299,443,450 

·:: § 13, 7 u. s. c. 913 ---------- 289 
~Act of June 4. 1936. § 1, 49 Stat. 1463--------------------- 148 
'H. J. Res. 3T1, June 8, 1936. 49 Stat. 1490___ 478 
. Act of June 15, 1.936. 49 Stat. 1508- --------- 131, 471 
; _ I 4. 33 u. s. c. 702l-L------------------ 141 

§ 7. 33 u. s. c. 70.2a-7____ ---- 141 
'Act of June 22, 1936, 49 Stat. 159'1---------------- 459 
. Act of June 22, 1936, 49 Stat. 1570---------------- 471 

~ § 1, 33 u.s. 0."7018 ------- 131,415.416.445,517 
~ I 1, 33 U. S. C. 70L-------------------- 374 

. 12. 33 JJ. s. 0. 701b----.,-------------- 133, 316, 37 4. 416, 499 
. § 3, 33 u. s. 0. 701c_ ______________ 144. 551, 552, 563, 587, 602 
1 4. 33 u. s. c. 701cL________ 134, 449 

.:1, 1 !)~-....,..--------"' 452 



Act of June 22, 1936-Contlnued Pllge. 
§ 5, 33 u. s. c. 701h _______________________ ,:. __ ~ _____ .:_ _____ ..;_ 140, 14-'J, 

478, 527, 560, 568, 586, 594, '596, 602, 605,. 613 
1 6---------------~-----------------.:. ___________ 136, 374, 452,' 458 

Act of June 22, 1936, 49 Stat. 1757 _____ :._:._ __ ~ ____ ;_ __ .:, _____ _: ____ :..~ 361 
Act of June 22, 1936,' § 1, 49 Stat. 1803, 25 U. S. 0. 389 ____ ;.. __ :_ __ .::::...:" '252 

§ 2, 25 U. S. C. 289b, 389a ___________________ ..;_:_ ____ .:._.:.~_:._· . 252 
§ 6, 25 u. s. c. 389e,_ ______ ..;. ____________________ ~_;~_.:...: __ ~ _ _:_ 252 

Act of June 22, 1936, 49 Stat. 18()6 ______________ ..:;._:._2_::..:....:_:.:.:._.:_:. 190 
Act of June 22, 1936, 49 Stat. 1822 _______ ..;_..; ____ :_ ___ _: __ ..:_..:"':...c:J_.:.L -'297, 610 
Act of June 23, 1936, 49 Stat. 1894, 16 U.S. C. 17k-17n_.:_..:.: ____ ..;_.!;_! 453 

§ 1, 16 u. s. c. 17k _____ ;, ___________________ :_ ____________ ,;, _ _:_· 445 
§ 3, 16 U. S. C. 17m _____________ ..; _______________ ~;. ____ L:..:. 449 

Act of May 18, 1937, 50 Stat. 188, 16 U. S. C. 568b ____ _:~-'~-:..~_:.:..:._ 360,446 
. Act of May 27, 1937, 50 Stat. 208 _____ ~ _________ ..;_;. __ ~---~L __ .:.:.....:-:..: ·' 233 

I L ______ _: _________ ..:. ___________________ ..:_-..:.:.:: __ _: __ ...: ___ .!._ ,. 232 

· Act of June 28, 1937, § 1, 50 Stat. 819, 16 U. B. C. ch. 8~-'"-'--'--..:.:. ~ 422 
§ 3, 16 U. S. C. ch. SA __________________ ..:...::_ ____ :__:_::-:..:.2..:....:_.:...:: 422 . 

Act of July 19, 1937, § 1, 50 Stat. 515, 3S U. S. C. 701h~::.~_;,_.:.._::::.!:.:....:..· l40, 1.48 . . -~-~---~~•m § l_ ________________________ _; ________ ..; ___ _;.:.'_~_::.:...::::_._:...::.::J_ ~ 581 

Act of July 22, 1937, 50 Stat. 522; T U. S: C.100--l05d...:_:...:.:;._.:,..:.:..:.:.::... __ :::__:· · '380 
131,1 u.s. c.lolO-lot2 ____ .:..:. ____ ..::.~:.~------~::-..---~S.:.:.._~_i::_,:" 384 

r · · , . · · · . 1 31, 1 u. s. c. 1010 ____ . ___ ..: _______________________ ,.. 846, srz. 615; 622 
§ 47, 7 u. s. c. 1021_ ____ .:...:.:_~ __________ ...:_~ ___ ::._:~.:,~_·.::...:.~-~· 346 

_ . § 32, 7 U. S. c: lOlL----~---:, _ _: _____ .:. __ _: __ ~--~-.:...: ... ~ 373, 51'!5; 615; 622 
. ' . § 32, 7 U.S. C. 1011(c)..:..::... __ _: ____ ...:.:...:.:...:_.:. __ ..: ____ _: ___ ...:r:.;1:..~-~.:...:..' 374 

132(b), 7 U. S. C. lOll(b) __ ..:_: __ ..:..:_.:..:..:: ___ ..., __ ,·.;_..., __ :: ... :..:,~------ . 6~ 
§32(d), 7 U.S. C.lOll(d) __ ..,..:;~ .. -------=-....:.:.,.:_r;~..:-~:..--rr-:;---~"; 625 
§ 32(f), 7 U. S. C. lOll(f) ___ ..:,_~ __ _, _ _:. ____ _:_.;..:..,., ... .:...;., ____ :.. ____ r_ 625 
§ 33, 7 u. s. c. 1012--------~-~--.:. ________ _:_: __ =·-..:__.:._..:_~:..,:. __ ,, -620 

Act of August 9, 1937, 50 Stat. 564 ______________ _: ____ ..: ___ ~---~-- p2, 203 

Act of August 16, 1937, 50 Stat. 648--=-----.,-----------..:::..:.-:...,:...,_.:.-:---:-; 115 
Act of August 16, 1937, 50 Stat. 653, 11 U. s: C. 401 et seq..:_:.:_ .. __ :_-,:_ 174 
Act of August 20,1937,50 Stat. 731,16 U. s.'c. 832-832e __ 105

1
304,463,507 

§116usc832 ... J .! .. ,I" 

• · · · ------------------------------,------r-~--.,., 550 I 2, 16 U. S. C. 832a _______ .:. _________ -_: ___________ ~ ____ :_:..,:~..: .. _: . 431 
§ 2 (a), 16 U. S. C. 832a_.:. ___ _:: ________ :, _________ _:~-------..:- 463, 464 
§2(b), 16 U.S. C. 832a (b) _____________________ ..:_~----'298, 306,618 

§ 2(c); 16 U. S. C. 832a (c>-----------------~_; ____ _:_~-~- · 554 
§ 3, 16 u. s. c. 832b __________ :__: __________ .....,_~---~----.:.-~.:.-~: 61.7 
§ 4, 16 u. s. c. 832c __________ :_ ___________ ~-----.,..,---------· ~05, 617 
§4a, 16 U.S. C. 832c(a) ______________________ _::;_.:,~ ___ :_:_~ 299,617 

I 5, 16 u. s. c. &12d--------------------~-..:..::_ ___ ..:_~_: . 305 
§ 5a, 16 U.S. C. 832d(a>-----------~------....,:: __________ _:.::,..__ 617 
16. 16 U. S. C. 832e __________ .:_ __ _.~--------------- 305, 611,:612 
17,16 u.s. 0. 832f__ __ -:----. ____ . __ _: ______ _805, 591,594,610,611. 

911611---Gl--44 . .. . . . . . .. ' • . , . ~ 
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19(a), 16 U. B. C. 832h(a)-------------------------·---- 599 
Ill, 16 u. s. c. 832J---------·------------·- 558, 567, 585 

Act of August 21, 1937, 11, 50 Stat. 731----------------------- 191 
Act of August 26, 1937, I 2, 50 Stat. 844------------- 187, 338, 413, 459 
Act of August 28, 1937, 50 Stat. 869, 16 U. S. C. 590r-590s _________ 245, 524 

I 1, 16 u. s. c. 590r-590X------------------------------- 377 11, 16 u. s. c. 50()r _______________________________ 325, 421,514, 544 

I 2, 16 U. B. C. 5908--------------------------- 325, 378, 445, 514, 544 
13. 16 u. s. c. 590t___________________________________ 378 

14..------------------------------------------ 587 
14, 16 u. s. c. 59011------------------------------------ 378, 445, 587 
16, 16 u. s. c. 590w---------------------------------- 445 
17, 16 U. B. C. 590s------------------------------------- 379, 558 

. Act of August 28, 1937, 50 Stat. 814--------------------- 359, 445, 623 
I 1, 50 Stat. 874-------------------------------------- 334,615,626 
15-------------------~------------------------------- 626 

__ Title II, 50 Stat. 874..-------------------------------------- 447,620 
.. Act of August 28, 1937, I 2, 50 Stat. 876, 33 U. S. C. 701g ___________ 138, 531 

. 1 3---.. --. -------·---------,...--------------------------------- 375, 532 
, - I 4, 33 U. S. C. 701C----------------------------- 376, 592, 596, 602 
, Act of September 2, 1937,50 Stat. 917, 16 U.S. C. 669-669L- 327,330,445,446 
Act of April 2, 1938, 52 Stat. 150-------~---------------------- 66, 340 

,.Act of April 9, 1938, 52 Stat. 211------------------------------ 232 43 u. s. c. 60()a______________________________________ 210 

Act of May 9, 1938, I 1, 52 Stat. 291, 43 U. S. C. 392a------------ 203, 204 
.. ' I 1, 43 U.S. C. 391a-L------------------------------------ 201,577 43 u. s. c. 392a ____________________________________ ;..___ 296, 607 

Act of May 11, 1938, 52 Stat. 341-------------------------------- 357 
Act of May 11, 1938, § 2, 52 Stat. 345, 16 U. S. C. 756____________ 328 
Act of May 18, 1938, 52 Stat. 403, 16 U. S. C. 833 et seq___________ 105 

16 U. S. 0. ss:h'!33P--------------~-'---------------------- 302, 337 
§ 1, 16 u. s. c. 833------------------------------------------ 302, 550 
I 2(a), 16 U. S. C. 833a---=--------------------------------- 464 
§ 2(b),16 U.S. C. 833a(b)------------------------- 298,303,306,618 
§2(c),16 U.S. C. 833a(c>---------------------------------- 554 
§ 2(d), 16 U. S. C. 833a(d>----------------------------------- 554 
§ 3,16 u.s. c. 833b________________________________________ 617 

. ' § 4, 16 u. s. c. 833e--------------------------------- 299, 303, 617 
I 5, 16 u. s. c. 833d---------------------------------- 303, 611, 612 
§ 6, 16 U. S. C. 833e---------------------------- 303, 591, 594, 610, 628 
§Sa, 16 u.s. c. 833g(a>------------------------------------- 599 
§ 10, 16 u. s. c. 833i ________________ -___________ 558,567,584,585 

Act of June 11,1938, 52 Stat. 661--------------------------------- 375 
Act of June 15, 1938, 52 Stat. 699--------------------------------- 357 
Act of J'une 16. 1938, 52 Stat. 764, 43 U. S. C. 386------------------ 23'i 
Act of June 20, 1938, § 1, 52 Stat. 802, 33 U. S. C. 540------------ 111, 328 
Act of June 23, 1938, § 4, 52 Stat. 1003, 43 U. S. C. 315m-4___________ 577 
Act of June 25, 1938, 52 Stat. 1040, 33 U. S. C. 683------------- 389, 605, 610 
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Act of .Tune 25. 1938, 52 Stat. 1205------------- 357 
Act of .Tune 28, 1938, 52 Stat. 1215 304. 557,558 

11. 33 u. s. c. 701b_____________________ 317 
1 2, 33 u. s. c. 701c-l--------------------- 145,552,563 
§3, 33 u. s. c. 701L----------------------- 139,527, 560 
14--------------------------- 18, 142, 416, 448, 449, 478 
14. 33 u. s. c. 701J------------------------ 141 
l4(b)_____________________________ 543 
15, 33 u. s. c. 701b-2 _________________ 146, 444 

16------- ------------- 458 
11------------------------------------- 532 
§7, 33 U. S. C. 701b-L------------------ 375,532 
18,33 u.s. c. 703------------------------- 146,497,500 

Act of February 10,1939, 11808(a), 53 Stat. 199, 26 U.S. C. 1808(a)_ 446 
Act of May 10, 1939, 53 Stat. 685---------------------- 243 
Act of May 31. 1939, 53 Stat. 785-------------------------- 66 
Act of July 26, 1939,53 Stat. 1083, 16 U.S. C. 831n-2-~------- 308, 309, 582 

16 u. s. c. 83ln-3-------------------------- 582 
Act of August 4, 1939, 53 Stat. 1187, 43 U. S. C. 485 et seq_________ 181 

11 --------------------------------------- 211 
12(c), 43 U. S. C. 485a(c)--------------------- 305, 419 
t2(g), 43 U. S.C. 485a(g)----------------------- .·· 450 
13, 43 u. s. c. 485b______________________ 210 
I 4, 43 u. s. c. 485e------------------------- 205, 604 
14(c), 43 U.S. C. 485e(c)------------------ 238 
I 5, 43 u. s. c. 485<1------------------------- 238 §6, 43 u. s. c. 485e-_____________________________ 238, 239 

17 (a), 43 U. S. C. 485f (a)-------------------------- 206, 60i 
17(b), 43 u. s. c. 485f(b)_________________________ 196 
I 7(c), 43 U. S. C. 485f(c)---------------------- 206,60i 
19------------------------------- 296 
19, 43 u. s. c. 485b._ ___________________ 187,204, 591. 600 

§9(a), 43 U. S. C. 485b(al----------------------~- 104, 
142, 188, 193, 194, 292, 296, 418, 419, 500, 502, 512, 518, 533, 
560,589,592,594,596,600,614. 

19(b), 43 u. s. c. 4&)n(b)________ 100, 
188, 191. 196, 240, 418, 500, 511, 518, 551. 590, 592 

19(c), 43 U.S. C. 48a~(c) 204, 
208, 209, 239, 240, 295, 299, 322, 502, 564, 569, 570, 590, 594, 
600, 607, 614, 616. 

19(d), 43 u. s. c. 485b(d) _________ 173,207,208,210,600 
§9(d) (1), 43 u. s. c. 485h(d) (1)_ . 239 
19(e), 43 U.S. C. 485b(e) 204,239,60i 
112, 43 u. s. c. 388________ 198, 557 
114, 43 U. S. C. 38!L 198,534,556 

Act of August 7, 1939, 53 Stat. 1253------------------ 422 
Act of August 11.1939, I 2, 53 Stat. 1414, 33 U. S. C. 701b-3 ___ 134,514 

14..- 478 
I 6, 33 u. s. c. 701b-4 134, 512. 513 
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I 7, 33 u. s. c. 70'1------------------ 142 

Act of August U. 1939, 53 Stat. 1418, 18 U. S. 0. 5907-590z.-ll 
(Supp. m) --------------- 235,244, 510, 534 

11, 18 u. s. 0. 5907---------------. ----------- 326, 379 
13(a), 18 U.S. 0. 590z-1(a)-------------------- 51l 
14,(e) (v), 16 U.S. 0. 590z-2(e) (v)------------------------ 235 
16, 16 u. s. 0. 590z-.4_____________________ 51l 

Act of Mareh 5, 1940, M Stat. 46-------------------------- 357 
Act of April 22, 1940, §1, 54 Stat. 151--------------------- 148 
Act of April 26, 1940, 54 Stat. 168, 16 U. S. 0. 594&.-------------- 445 
Act of May 28, 1940, M Stat. 224, 16 U. S. 0. 552a-552d----------- 326 

11, 16 u. s. 0. 552a___________________________ 445 

§3, 16 u. s. 0. 552e-------------------------------- 445 
Act of June 8, 1940, 54 Stat. 261, 16 U. S. C. 667a_____________ 449 
Act of June U. 1940, 54 Stat. 29'1----------------------- 357 

. 54 Stat. 299-------------:---------------- 357 
Act of June 17, 1940, 54 Stat. 402-------------------- 357 
Act of June 18, 1940, M Stat. 406-------------------- 244 
Act of June 21, 1940, 54 Stat. 49'1, 33 U. S. C. 51l~23------- ll5, 528 

·, §6, 33 u. s. c. 516-------.----------------· - ll5, 528 
Act of July 1, 1940, M Stat. 708------------------------- 572 
Act of July U. 1940, 54 Stat. 748----------------- 66, 340 
Sen_. J. Res. 222, 76th Oong., 3d sess. (July ll, 1940) 54 Stat. 748____ 479 
l j ,Preamble_ ____________ ,._______________________ 479 

r Art. J ------------------------------ 479 
~. Art. II------------------------------------- 479 Art. IX_ _________________________ . ______________ 478, 479 

Aet .of July U. 1940, 54 Stat. 752------------------------- 66, 340, 478 
. Art. 111---------------------------------- 478 

: Art. IV----------------------------------------- 478 
Art. lr(ll___ ___________ ~-------------------------------- 478 

Act of July 19, 1940, 54 Stat. '174, 43 U. S. C. 618-618o ______ 301, 462, 609 

Su.,P. IlL---------------------------------------- 302 
11, 16_U. S. C. 618--------..,..----------------- 595 12, 43 u. s. c. 6181L. ______ ...:,:. ____ ,...-________________ 447 

§2(a), 43 U.S. C. 618a(a)-------------------------------- 576 
12(d); 43 U.S. C. 618a(d) (Supp. ID)-- 190,302,420,462,5'17,578 
13, 43 u. s. c. 618b-------------------------- 441 
1 9, 43 u. s. o. 618b.____________________________________ 302 
1 14, 43 u. s. o. 618m... _____________________________ 449, 647 

. Pub. Res. No. 95, 54 Stat. 781------------------------ 309 
Aet of September 18, 1940, 11, 54 Stat. 898, 49 U. S. C. 901 et aeq____ 19 

§6(a), 49 U.S. C. 4(1)----------------------------- 81 
• 1 302, 49 u. s. c. 902------------------------------------ 79 1303, 49 u. s. c. 9()3 __________ _:___________________ 83 

1 305, 49 u. s. c. 905---------------------------------- 80, 81 
§306, 49 u. s. c. 9()6_ _____ ;....________________________ 80 

§307, 49 u. s. c. 901-------------~----------- 80 
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Act of September 18, J.940...-()ontinued .._ 
1307d....- 80 
1307f_____ 80 
1307g, 49 u. 8. c. 9CYl • 80 
I~ 80 
1 309a, 49 u. s. o. 909 82 
I~ 82 
1~-- 82 
1 309f, 49 u. s. o. 900 82 

Act of October 9, 1940, M Stat. 1080. 40 U. S. C. 255 552 
Act of October 14, 1940, M Stat.1119, 16 U. S. 0. 590y~1L 244, 534, 589 

I 1, 16 u. s. o. 590y 379, 41.9, 514: 
I 2, 16 u. s. o. 500s 244.588.593 
1 3, 16 u. s. c. 590z-' 244. 518, 523, 534. 593 
1 3(a), 16 U. S. C. 590z-1(a) 511,553 
13(b), 16 u.s. c. 590z-1(b) 545,552 
14. 16 u.s. c. 590z-2 2{4: 

1 4:(b), 16 u.s. c. 590z--2(b)___ 589,593 
I 4:(c), 16 U.S. 0. 590z-2(c)_ ·618 
I 6, 16 u. s. o. 500s-3 244. 319, 522 
16(a), 16 U. S.C. 590z-3 522 
I 6, 16 u. s. c. 590Jt-4 244. 511 
17,16 u.s. c. 590z--O (Snpp. m) 379 
I 9, 16 u. s. c. 590z-7 299, 589 
110(b), 16 U. S. C. 590s-8(b) fi5f 
I 12,16 u.s. c. 590z-10 558 

Act of OctDber 15, 1940, M Stat. 1176, 33 U. S. 0. 70lh-1 143, 14:4,586 
Act of October 17, 1SKO. M Stat. 1198 . 459 

I 102 
Act of November 29, 1940, M Stat. 1219 236 
A.ctof~~~M~~ ~ 

11. 22 u. s. c. 277 110 
Act of 1niy 18, 1941, 55 Stat. 599, 16 U. S. C. 831c(k) 656 

16 U. S. 0. 831c(k)(a) 568,61.5 
Act of August 18, 1941, I 2, 55 Stat. 638, 33 U. S. C. 701m 139, 

417,527,559 
12 145 
I 3 4a2, 458, 4:78 
I ~5U 
I 137 
I 6, 33 u.s. c. 701.e-: 4:49,002,554: 
I 7, 33 u. s. c. 701e-, 62D 
17, 33 u. s. c. 701 4:48 
I 10,33 U.S. C. 70U-1 note following 143,526,565 

Act of November 21, 1941, 55 Stat. 773, 16 U. 8. C. s:ne-; 115,533 
Exchange of notes between United States and Canada, lla7 20. 1941, 

M Stat. 1276; October 27 or November 27,1941, 55 Stat. 1380; De-
cember 23, 19i8; s. Ex. 1 .. 81st Cong. 1st seaL (JM9) 309 
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Act of July 2, 1942, 56 Stat. 506--------------------------------- 190 
Act of July 2, 1942, 56 Stat. 562---------------------------------- 245, 422 
Act of July 20, 1942, 56 Stat. 661, 31 U. S. C. 686--------------------- 495 
Act of December 24, 1942, §3, 56 Stat. 1078, 5 U. S. C. 13~139f_______ 87 
.Act of December 24,1942,56 Stat.1086, 43 U.S. C. 36b-------------- 343 
Act of March 10, 1943, 57 Stat. 14---------------------------------- 232 16 u. s. c. 835-8351 ______ ;.. ____________________________ 216, 233, 304 

2, 16 u. s. c. 835a__________________________________________ 217 
2(b)(l), 16 U. S. C. 835a(b)(l) ______________________ 233,234,619 

~(b) (li), 16 U.S. C. 835alb) (ill--------------------------- 619 
2(b) (Ui), 16 U.S. C. 835a(b) (Iii)--------------------------- 234 
2(b) (v), 16 U. S. C. 835a(b) <v>-------------------------- 234,619 
2(c) (1),16 U.S. C. 835a(c) (1)------------------------------ 234 
2(c) (U),16 U.S. C. 835a(c) (U)----------------------------- 234 
3,16 u.s. c. 835b------------------------------------------ 217 
3(a),16 U.S. C. 835b(a)----------------------------------- 234 
3(b),16 u.s. c. 835b(b)____________________________________ 234 

4, 16 u. s. c. 835c------------------------------------------ 217 
4, 16 U. S. C. 835c (b)--------------------------------------- 217 
4(a),16 U.S. C. 835c(a)------------------------------------ 217 
7, 16 u. s. c 835c-3--------------------------------------- 234, 443 

Act of May 26, 1943, 57 Stat. 86------------------------------------ 66 
·Act of June 26, 1943, §101, 57 Stat. 169--------------------------- 425, 432 
.A.ct of July 12,1943,57 Stat. 45L---------------------------------- 214 
Act of July 12, 1943, 57 Stat. 494--------------------------------- 245, 422 . 
Act of July 16, 1943, 57 Stat. 566, 16 U. S. C. 590y, 590z.-1, 590z-2, 590z-3________________________________________________________ 245 

15, 16 u. s. c. 590.-2---------------------------------------- 245 
1 5, 16 u. s. c. 590z-2(d)------------------------------------ 593 

Act of December 23, 1943, 57 Stat. 611--------------------------- 566, 585 
Act of February 26, 1944, 58 Stat. 94------------------------------- 66 
Act of March 29, 1944, 58 Stat. 132, 16 U. S. C. 583-583L----------- 359, 445 

I 1, 16 u. s. c. 583------------------------------------------ 359, 421 
I 2, 16 u. s. c. 583a------------------------------------------ 359 
§ 3, 16 U. S. C. 583C------------------------------------------- 387 
§ 4, 16 U. S. C. 583C------------------------------------------- 431 

Act of May 26,1944,58 Stat. 227----------------------------------- 357 
Act of June 5, 1944, 58 Stat. 270, 43 U. S. C. 593a-593b _____________ 304, 591 

I 1,43 u.s. c.593a---------------------------------------- 305,610 
1 3, 43 u. s. c. 593b------------------------------------ 533, 591, 593 

Act of June 17, 1944, § 2 (a), 58 Stat. 279, 43 U. S. C. 602------------- 189 
.Act of June 22, 1944, I 400, 58 Stat. 284, 38 U. S. C. 739, Part VIII of 

note follolVing_________________________________________________ 387 

Act of June 28, 1944, 58 Stat. 463----------------------------------- 216 
.Act of July 1, 1944, § 301, 58 Stat. 682, 42 U. S. C. 24L-------------- 339 
.Act of September 21, 1944, § 213, 58 Stat. 734, 16 U. S. C. 526--------- 355 
.Act of September 21, 1944, §§ 502(b), 503, 58 Stat. 734, 7 U. S. C. 

904, 905------------------------------------------------------- 289 
Act of September 27, 1944, 14, 58 Stat. 747, 43 U. S. C. 282------------ 215 
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Act of October 3, 1944, 113, 58 Stat. 765, 50 U. S. C. App. 1622-------- 447 
Act of December 22, 1944, 58 Stat. 881-------------------- 109, 147, 520,526 

1 1-------------------------------- 96,135,417,418,431,442,516,542 § 1(a) ____________________________________________ 152,191,511,521 
§ 1 (b) ____________________________________ 112, 147, 152, 324, 542 

§ 1 (C)------------------ 104, 142, 152, 191, 196, 419, 511, 518, 522, 533 
1 2,33 U.S. C. 701a-1------------------ 131,133,316,317,416,418,595 
13---------------------------------------------------------~ 145 
§ 4, 16 u. s. c. 46011----------------------------------- 110, 299,328, 

331,418,449,549,568,597,615 
15--------------------------------------------------------- 440 
1 5, 16 u. s. c. 825&----------------------------------- 110, 294, 297, 

298,299,418,561,594,606,610,611,616,617 
1 6,33 u.s. c. 708--------------------- 110,323,418,544,568,596,613 
§1---------------------------------------------------------- 459 
1 7,33 u.s. c. 709------------------------- 109,147,148,240,418,562 
I 8, 43 u. s. c. 390--------------------------:..--------- 110,196,418, 

511, 522, 533, 561, 562, 591, 593, 594, 605, 619 
§9-----------------------------------------------------~-- 429,474 
§ 9 (c)------------------------~--------------· ________ :______ 208 . 
§ 10---------------------- 145,426,440,441,458,478,528,557,560,563' 
I 13------------~------------- 376,377,426,448,452,532,553,554,620 
I 15------------------------------------------------- 532,566,584· 

Act of March 2, 1945, 59 Stat. 10------------------------------ 96, 521, 526 
§ 1------------------------------------------------~--- 94,417,516 
I 1 (b > -----------------------------------------..:- 112, 152, 324, 543 
§ 2--------------------------------------------------- 103, 106, 110, 

291,294,304,305,306,452,528,585,607 
§ 3,33 U. S.C.603a---------------------------------------- 102,531 
§ 6 ____________________________________________ ;.. ____________ . 335 

Act of April24, 1945 § 1, 59 Stat. 75,43 U.S. 0. 485c(d), 485f(c), 485b 
note following_____________________________________________ 206 

Act of July 3, 1945, 59 Stat. 318 _______________ ..::.. _________ :__ 305 

I 1-------------------------------------------~-------- 420,474 
Act of July 31, 1945, § 1, 59 Stat. 508, 33 U. S. 0. 42611-------------- 335 

I 2, 33 u. s. c. 426b--------------------------------------- 335, 445 
§ 3, 33 u. s. c. 426c_________________________________________ 335 

Act of October 23, 1945, § 1', 59 Stat. 546, 26 U. S. C. 1606------------- 449 
§ 4, 16 U. S.C. 832h(a) __________________ _.__________________ 599 

Act of December 6, 1945, § 2, 59 Stat. 597, 31 U. S. C. 841------------- 538 
I 102,31 u.s. <1841-------------------------------:.. _______ 525,538 
I 103, 31 u.s. <1841----------------------------------------- 538 
I 104, 31 u. s. <l 849----------------------------------------- 245 

Act of December 28, 1945, 59 Stat. 632---------------------------- 305' 
Act of December 31, 1945, I 502, 59 Stat. 674, 42 U. S. 0. 1572---------- 387 
Treaty of February 3, 1944, between United States of America and 

Mexico, Treaty Series 994, 59 Stat. 1219 ________ 149, 309, 420, 480, 573 
Preamble------------ 481 
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-' Art. 2------------------------------------- 480 
Art. L-- ------------------- 123, 548 Art. 4_.. ___ ... _____________________________________ 481 

• - Art. 5,___..;__________________________________ 481, 535 

Art. 6------------------------------------------------------- 481 
.. ~· 1-----------------~--------------------------------- 481,563 

'Art. 8-------~-------------------------~-------------- 481 
'·'Art. 10--------------------------------------------------- 56,481 

' Art. 12--------------------------------------------------- ~563 
.·Art. 13---------~------------------------------------------ 481 

A t1:. 16----------------------------------------------- ' 481 

Art. 24------------------------------------------------ 563 
Sen. Res. of April 18, 1945, 59 Stat. 1263----------------- 536. 548, 573 
Act of February 20, 1946, § 2, 60 Stat. 23, 15 U. S. C. 102L---------- 426 

I 4,15 U.S. C.1023(c)---------------------------------- 426 
Act of March 6, 1946, 60 Stat. 36, 43 U. S. C. 617b----------------- 215 
Act of June U, 1946, 60 Stat. 246----------------------------... -- 66 
Act of June~ 1~. 60 Stat..338~~--~--------------------- 572 
Act of July .1,1946, 60 Stat. 348---------------------------------- 305 
Act of July 24, 1946, § 1. 60 Stat. 634------------ 103,291, 304,417,478,543 
Act of July 24, 1946, § 2, 60 Stat. 641--------------------- 145,152.417 

§ 2, 33 U. S. C. 701o _____ ....;.. _______________________ 105, 526, 559 

1 a_.----------------'"'-------------------------- 140 
§ a. 33 u. s. c. 701p_________________________________ 528 

§ 4, 16 u. s. c. 460cL------------~--------------------------- uo 
§ 5, 33 u. s. c. 701c-3_____________________________________ 448 

16,60 Stat. 634---------------------------------------109,140 
§ 7. 43 u. s. c. 931b-.------------------------------- 447, 631 I 8, 5 U. S. c. 229 _______ _:____________________________ 588 
§ 9, 33 u. s. c. 701q ___________________________ 103,138, 526, 556 

§ 10 -------------· ------------------------ 146, 478, 528 
§12, 33 U.S. C. 701n (Supp. UI)------------------------ 137,530 
1 14, 33 U. S. C. 701r--------------------------------- 138, 531 

Act of _July 25, 1946, 60 Stat. 663--------------------------------- 371 
Act of July 29, 1946, 60 Stat. 709, 23 U. S. C. 64------------------- 1U 
. 1 1---------------------------------------------- 95, 528 

Act of July 31, 1946, 60 Stat. 111----------------------------- 208 
Act of August 2, 1946, 60 Stat. 812, 33 U. S. C. 525 ef seq___________ 113 

' 1 102-------------------------------------------------- 525 
I 121-------------------------------------------------- 525 
§ 502(c), 33 U.S. C. 525--------------------------------- 449 
1 503, 33 u. s. c. 526.---------------------------------- 116 
I 507, 33 u. s. c. 530--------------------------------- 113 

Act of August 7,1946,60 Stat. 885,16 U.s. 0.17j-2(g)_____________ 333 
, 16 U.S. C.17j-2(h)-------------------------------- 332,361 

Act of August 7, 1946, 60 Stat. 866, 43 U. S. C. ill---------------- 187 
Act of August 8, 1946, 60 Stat. 939, 25 U. S. C. 1a----------------- 435 
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Act of August 13, 1946, 60 Stat. 1056, 33 U. S. C. 426e-426h-------- 445 
1 1, 33 u. s. c. 426e-----------------,.--:... 336, 445, 446. 587 
§ 2, 33 u. s. c. 426f---------------------· ------- 836, 446 

Act of August 14, 1946, 60 Stat. 1080, 16 U. S. C. 661__;__~----- 329 
16 u. s. c. 661-666c-------------------_;_ ____ .. __ .:. ___ 520,529 
§ 1, 16 u. s. c. 661------------------------------·------ . 329 
§ 2, 16 u. s. c. 662----------- 94, 97, 191,192, 196, 204, 277,329, 419, 431, 

442,498,512,518,522,590,591,597,638 
1 3, 16 u. s. c. 663----------------------.:...-- l11, 330, 570 
1 5, 16 u. s. c. 665-----------------..:--------------- 498 
1 9, 16 u. s. c. 666c-----------------------:_ __ ::..,..._ ___ · 329 

Act of August 14, 1946, 60 Stat. 1082, f U. S.C. 427..:.....: _____ ~.!... 347 
Proclamation No. 2714, December 31,1946, 61 Stat. 1048----~--.....,_;_ 245 
Act of June 23, 1947, § 10(a), 61 Stat. 136, 29 U. S.C. 160(a) (Supp .. 

III) ---------------------------------------------· --l"'--- .. 387 
Act of June 25, 1947, § 1., 61 Stat. 176--------------L _________ ...;_: 208 
Act of June 25, 1947, 61 Stat.177, 16 U. S.C. 594-1 (Supp. III) el seq_· 446 

§ 1, 16 U.S. C. 594-1 (Supp. 111)----~---~------'--------...__.:..' 360 
I 2, 16 U. S. C. 594-2 ( Supp. III) __ ...., ___ .,: __________ .! ___ ..L--- '· 360 

§ 3, 16 U.S. C. 594-3 (Supp. 111)-------------------'---LL-- 360 
f4, 16 U.S. C. 594-4 (Supp. 111)---------------------------- · 360 

Act of June 25, 1947, §1, 61 Stat. 18L-------------'----------..:.:-. 208 
Act of June 30, 1947, § 4, 61 Stat. 202, 15 U.S. C. 604 '(Supp.III)_.__._ • 380 

14(a) (3), 15 U.S. C. 604(a) (3) (Supp. 111)--------------- 446 
Act of July 25, 1947, 61 Stat. 460---------------------....______ 305 
Act of July 26, 1947, § 103,61 Stat. 495,50 U.S. C. 404 (Supp. ill) ____ ; 423 

1103 (c), 50 U. S. C. 404 (c) (Supp. III) ______________ .__: __ · 423 

Act of July 30, 1947, 61 Stat. 574, Title I, 16 U. S. C. 831b-2 (Supp. 

III) -------------------------------------------~-- 538 
Title IL------------------------------------------:_- 538 
I 201, 16 U.S. C. 831b-2 (Supp. III) _________ :_ ______ _: ___ 306,576 
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Appendix B 

Summaries of the Water-Law 
Doctrines of-the Seventeen 
Western States 
f These summeries include condensed statements of the principles re
lating to rights to the use of water for beneficial purposes as developed 
by constitutional and statutory provisions and judicial decisions. 

They reflect the scope and application of the appropriation doctrine 
with respect to watercourses, waters subject to appropriation, the method 
or methods of acquiring appropriative rights, preferential use of water, 
and conditions under which rights are lost by statutory forfeiture. 

For states in which riparian rightS are recognized, the summaries 
include indications of the degree of recognition, the conflict of riparian 
and appropriative principles, and the extent to which conflicts have 
been reconciled. 

Similarly indicated are principles governing the use of defined under
ground streams and of percolating waters, together with the statutory 
provisions, if any, relating to administrative control over rights to the 
use of ground waters. Brief reference is also made to methods of adjudi
cating water rights and the degree of participation of state officials in 
statutory adjudications, and to the public administration of water rights · 
and distribution of water to holders of rights of use. 1 

These summaries have been independently prepared by Wells A. 
Hutchins, Department of Agriculture. · 

Arizona 

Appropriations of water may be made under an exclusive procedure 
prescribed by statute, the first step being the making of an application 
to the State Land Commissioner for a permit to appropriate water, 
and the final step being the issuance of a certificate to the applicant 
after he has satisfied all requirements.1 Appropriations for the genera
tion of hydroelectric energy are subject to certain special limitations; 
if the development is to exceed 25,000 horsepower, approval of the 

1 Ariz. Code Ann. 1939, §§ 75-101 to 75-113. Exclusiveness of statutory 
procedure: TtJttnsfield Y. Putnam, 45 Ariz. 156, 174,41 Pac. (2d) 228 (1935); 
Pukn Y. Mclratyr•, 47 Ariz. 484,489,56 Pac. (2d) 1337 (1936). -
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application mwt be authorized by an act of the legislature; and a 
certificate for the right to use water for power development must limit 
the right to a period of 40 yean from the date of application, subject 
to a preference right of renewal under the laws existing at the time 
pf expiration of the period.11 

n The general statute governing the appropriation of water and the 
State administrative functions relating to water rights, known as the 
State Water Code, was enacted in 1919. According to this statute, 
"The water of all sources, flowing in streams, canyons, ravines or other 
natural channels, or in definite underground channels, whether peren
nial or intermittent, flood, waste or surplus water, and of lakes, ponds 
and springs on the surface," is declared to belong to the public and to 
be subject to appropriation for beneficial use. 1 Unappropriated water 
may be appropriated for domestic, municipal, irrigation, stock watering, 
water power, wildlife (including fish), or mining uses, for the personal 
use of the appropriator or for delivery to consumers! The foregoing 
uses of water are grouped by the statute according to their relative 
values to the public in the following order: First, domestic and munici
pal uses, domestic uses to be construed to include gardens not exceeding 
one-half acre to each family; second, irrigation and stock watering; 
third, water power and mining uses; and last, wildlife uses (including 
fish). If applications pending before the commissioner conflict, prefer
ence must be given according to the relative values to the public of the 
proposed uses as so declared.l1 l Furthermore, applications for munici
pal uses may be approved to the exclusion of all subsequent appropria
tions if the commissioner determines that the estimated needs of the 
municipality so require.• Water may be appropriated for projects that 
overlap the State boundary line, as well as for those lying entirely within 
the State; but the commissioner, at his discretion, may decline to issue 
a permit if the proposed point of diversion is within Arizona and the 
place of beneficial use is in another state.' An applicant or any person 
whose rights are affected by the commissioner's decision may appeal to 
to the superior court. 8 The water right is forfeited if the holder fails 
to exercise it for five successive years.• 

"Any person," according to the literal terms of the statute, may 
appropriate water for the uses above noted;10 and "Any person, includ-

• Ariz. Code Ann. 1939, §§ 75--106 and 75--111. 
• Ariz. Code Ann. 1939, § 75--101. 
• Ariz. Code Ann. 1939, § 75--102. 
• Ariz. Code Ann. 1939, §§ 75--102 and 75--106. 
• Ariz. Code Ann. 1939, § 75--106. 
• Ariz. Code Ann. 1939, § 75--112. 
• Ariz. CodeAnn.1939, § 75--113. 
• Ariz. Code Ann. 1939, § 75--101. 
• Ariz. Code Ann. 1939,§ 75--102. 
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ing a municipality, the state, or the United States," intending to acquire 
the right to the beneficial use of water shall apply to the commissioner 
for a permit. u However, the Arizona Supreme Court has held that ~ 
order to appropriate water for irrigation purposes, the appropriator 
must be the owner or possessor of land susceptible of irrigation, and 
that if only a possessor, he must have a present intent and apparent 
future ability to acquire ownership of the land.12 

J Arizona water law is free from complications of conflicting riparian 
rights, because the riparian doctrine never has been recognized in that 
State. The Territorial legislature in 1887 declared that the "common
law doctrine or riparian water rights" should not obtain or be of any 
force or effect in the Territory, 18 and the State constitutional convention 
in 1910 adopted a similar provision for insertion in the ensuing State 
constitution.1

' In the meantime the Territorial supreme court also 
had disapproved of the common-law doctrine/6 one such decision 
having been affirmed by the United States Supreme Court.18 The State 
supreme court has taken the same position.U' 

Ground water flowing in "definite underground channels" is subject 
to appropriation under the Water Code, as noted above. Long prior to 
that enactment the Territoiial supreme court had stated that sub
terranean streams flowing in natural channels between well-defined 
banks were subject to appropriation under the same rules as those re
lating to surface streams, but that waters percolating through the soil in 
undefined and unknown channels were not subject to appropriation but 
belonged to the owner of the soil.18 This view of the ownership status 
of percolating water as against an attempted appropriation has been 

u Ariz. Code Ann. 1939, § 75-105. 
11 Tattersfield v. Putnam, 45 Ariz. 156, 168-174,41 Pac. {2d) 228 {1935). 

For earlier development of the principle, upon which the court in the Tatters
field case relied, see Slosser v. Salt River Valley Canal Co., 7 Ariz. 376, 385-386, 
65 Pac. 332 {1901); appeal dismissed, 195 U.S. 639 {1904). 

u Ariz. Rev. Stats. 1887, § 3198. The foundation for this repudiation of 
the riparian doctrine was laid at the first Territorial legislative session in 1864; 
see Terr. Ariz. Bill of Rights, art. 22, and Howell Code, ch. LV, §§ 1 and 3 
(October 4, 1864). 

,. Ariz. Const, art. XVII, § 1. Arizona was admitted to Statehood Feb
ruary 14, 1912. 

11 Clough v. Wing, 2 Ariz. 371, 38(}...381, 17 Pac. 453 {1888); Chandler v . 
.dustin, 4 Ariz. 346,350,42 Pac. 483 {1895 ). 

11 Boquillas Land & Cattle Co. v. Curtis, 213 U. S. 339 {1909); affirming 
Boquillas Land & Cattle Co. v. St. David Cooperative Commercial & Develop
ment .dssn.,ll Ariz. 128, 135-139,89 Pac. 504 (1907). 

11 Pima Farms Co. v. Proctor, 30 Ariz. 96, 102, 245 Pac. 369 (1926); Tatters
field v. Putnam, 45 Ariz. 156,165,41 Pac. (2d) 228 (1935). 

11 
Howard v. Perrin, 8 Ariz. 347, 353-354, 76 Pac. 460 (1904); affirmed, 

Howard v. Perrin, 200 U.S. 71 (1906). 
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consistently held by the Arizona courts, 111 although it does not appear 
that in any of the cited cases were the rights of rival ownen of lands 
overlying a common supply of percolating water in issue. In one of 
these decisions there is a dictum favoring the rule of reasonable use. • 

In 1948 the legislature enacted a law (which "may be cited as the 
groundwater code of 1948") providing for the regulation of certain uses 
of ground water, which specifically "does not include water flowing in 
underground streams with ascertainable beds and banks." :a This act 
defines a "critical groundwater area" as a ground-water basin or desig
nated subdivision thereof not having sufficient ground water to provide 
a reasonably safe supply for irrigation of the cultivated lands in the basin 
at the then current rates of withdrawal, and provides for the designation 
of such areas. With certain exceptions, no irrigation well may be in
stalled in any critcal ground-water area without obtaining a permit 
therefor from the State Land Commissioner; and no permit may be 
issued for the installation of any irrigation well within any critcal 
ground-water area for the irrigation of lands which at the effective date 
of the act were not irrigated, or which had not been cultivated within 
five years prior thereto. 
' Procedure for the determination of rela~ve rights to the use of waters 
of streams or other water supplies, and for the reconciliation of deter
minations in different proceedings, is provided in the Water Code.• 

• MeKnzie v. MoOTe, 20 Ariz. 1, 5, 176 Pac. 568 (1918); Brewster v. SDlt 
Rwer Valley Water User~ .ism., 27 Ariz. 23, 41,229 Pac. 929 (1924); Marieop11 
Co•fll1 M. W. C. Dist. v. So•thwest Cotto11 Co., 39 Ariz. 65, 80-a5, 4 Pac. 
(2d) 369 (1931) ;Fo•rza11v. C•rtis,43 Ariz.140,147,29Pac. (2d) 722 (1934); 
CtnnpbeU v. Willllrd, 45 Ariz. 221, 224-225,42 Pac. (2d) 403 (1935). In the 
Marieop11 case, svj1r11, at 39 Ariz. 82--83, the supreme court stated that whether 
or not the statement in How11rd v. Perri11 was dictum, it had been accepted as the 
Jaw in Arizona and still was the Jaw. 

8 The point was raised, but not decided, in the MaricoP• decision, svj1r11, at 
39 Ariz. 83--84. In Foarza11 v. C•rtis, svjlrt~, at 43 Ariz. 147, the court stated: 
"It is the law of Arizona that percolating waters belong to the owner of the land 
on which they are found. • • • And he may convey them to other premises 
than those on which they are originally found, provided 110 other rights •• 
i11jaretl thereb7. • • *" [Emphasis supplied.) In this case plaintiffs were 
claiming as landowners and defendants as appropriators, the rights of owners of 
other overlying lands being not involved. 

• Ariz. Code Ann. 1939, Cum. Pocket Supp. 1949, §§ 75--145 to 75--160; Ariz. 
Laws 1948, 6th Special Session, ch. 5, approved April 1, 1948. In 1945 an act 
was passed providing, among other things, that all persons owning or operating 
irrigation or drainage wells should report certain data concerning such wells to 
the State Land Commissioner, and that in the future no penon should drill or 
cause to be drilled any well for the development of ground water without first 
filing notice with the commissioner: Ariz. Code Ann. 1939, Cum. Pocket Supp. 
1949, §§ 75--2101 to 75--2109; Ariz. Laws 1945, 1st Special Session, ch. 12. 

• Ariz. Code Ann. 1939, §§ 75--114 to 75--127. The constitutionality of the 
procedure was uphdd, under attack, in StVIIrl v. NonMl, 26 Ariz. 493 226 Pac. 

·908 (1924). 
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The State Land Commissioner, on his own initiative, may determine the 
rights of the various claimants, and is required to do so when petitioned 
by one or more water users if the circumstances justify it. Any State 
court in which an action is brought to determine such rights may trans
fer the action to the commissioner for determination. The Commis
llioner is authorized to make investigations, take testimony, and make 
findings of fact and an order of detennination of the relative rights; and 
thereupon he is required to file the record in the superior court for a 
judicial determination of such rights. The court proceedings are com
parable to those of a suit in equity, culminating in a judgment of ad
judication affirming or modifying the order made by the commissioner. 

Administration of the Water Code and of the distribution of waters 
according to rights of use is vested in the State Land Commissioner, 
excepting distribution reserved to water commissioners appointed by the 
courts under decrees existing when the Water Code was enacted.28 Pro
vision is made for the creation by the commisioner of water districts 
when necessary, for the appointment, duties, and powers of water superj 
intendents for such districts, and for control structures at sources oll I 
supply.~* · 

California 

California water law includes rights of use acquired by prior appro
priation, and rights inherent in the ownership of lands riparian to 
natural streams or lakes and lands overlying ground-water supplies. 
The riparian and overlying rights are paramount, but all water rights 
of whatever character are now limited by constitutional mandate to the 
reasonable beneficial use of water. 

The riparian doctrine is based upon the adoption of the common 
law in 1850, the year in which California was admitted to the Union.• 
Important as the riparian doctrine eventually became, it had no effect 
upon the use of water for mining during the years immediately follow
ing the discovery of gold in 1848; for the mining lands were part of the 
public domain, and the miners (in many cases technically trespassers) 
simply followed the expedient course of making and enforcing their 
own rules governing claims to the use of water as well as mining claims. 
These customs and rules, based upon priority of possession, diligence 
in constructing works and putting water to use, and beneficial use of 
the water, varied from one mining camp to another but followed the· 
same general pattern. As such, they were recognized by the courts as 

• Ariz. Code Ann. 1939, § 75-103. 
• Ariz. Code Ann. 1939, §§ 75-128 to 75-136. 
• Lwr v. Haggin, 69 Calif. 255,379-387,10 Pac. 674 (1886). 
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valid local law, suited to the environment," and became the basis of 
the first State legislation authorizing the appropriation of water, en
acted in 1872.27 Appropriations of water under the 1872 statute were 
initiated by posting notices, and by recording the notices and com
mencing construction of works within prescribed periods of tim~a 
procedure that had been developed in the mining camps. An act 
known as the Water Commission Act, passed in 1913 28 and effective 
December 19, 1914, established State administrative control over the 
appropriation of water other than percolating ground water, and pre
scribed a procedure for making appropriations which the California 
Supreme Court has held to be exclusive of any other method.28 This 
legislation was reenacted in 1943 as part of the Water Code.80 

It was not until1886, in the case of Lux v. Haggin,fll that the ripar.ian 
doctrine became firmly established in California jurisprudence. The 
court held that the right of a riparian proprietor to the natural flow of a 
watercourse is inseparably annexed to the soil of the tract contiguous 
thereto, and passes with the land, not as an easement or appurtenance, 
but as a parcel; that use does not create the right, and that disuse can
not destroy it except as a result of prescription; and that the riparian 
owner in California is entitled to a reasonable use of the water for 
irrigation in relation to the reasonable needs of all other riparian pro
prietors on the same stream. Subsequent litigation over water rights, 
including conflicts between riparian and appropriative claims on the 
same stream system, has been extensive. The appropriator, as time 
went on, was held to an increasing measure of reasonable beneficial use 
as a necessary element of his water right, not only as against other 
appropriators, but also when a claim of prescriptive title was being 
asserted against a riparian owner.82 But until within the past quarter
century the converse was not true. That is, as stated by the supreme 
court in 1909,88 the limitation of a riparian owner to reasonable use of 
water applied only as between different riparian proprietors; as against 
an appropriator, "He is not limited by any measure of reasonableness." 
The public became deeply interested in the ever-recurrent conflict as 

•stiles v. Laird, 5 Calif. 120, 122, 123,63 Am. Dec. 110 (1855); Irwin v. 
Phillips, 5 Calif. 140, 145-147, 63 Am. Dec. 113 (1855); Tartar v. Spring 
Creek Water & Min. Co., 5 Calif. 395, 399 (1855). 

11 Calif. Civ. Code, i 1410 et seq. 
• Calif. Stats. 1913, ch. 586. 
•cranev.Stevinson,5Calif. (2d) 387,398,54Pac. (2d) 1100 (1936). 
• Calif. Water Code,§§ 100 to 4407. 
11 Lu:x v. Haggin, 69 Calif. 255,390-409, 10 Pac. 674 (1886). 
11 California Pastoral & Agricultural Co. v. Madera Canal & Irr. Co., 167 

Calif. 78,83--87, 138 Pac. 718 (1914). 
• Miller & Lu:x v. Madera Canal & Irr. Co., 155 Calif. 59, 64, 99 Pac. 502 

(1907, 1909). 
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the result of a decision in 1926 8., which accorded to a riparian owner 
the right to the full flow of a river in order to support a flow over the 
riparian lands of a small fraction of the stream, the outcome of which 
was the adoption in 1928 of a constitutional amendment restricting 
riparian and other rights to the flow of watercourses to reasonable 
beneficial use under reasonable methods of diversion and use, and ac
knowledging riparian rights to that extent.86 The supreme court has 
sustained the validity of this amendment and has declared it to be 
effective in all controversies relating to the use of water.88 The riparian 
owner has a prior and paramount right to the reasonable beneficial use 
thus safeguarded him by the constitution; but excess waters above the 
quantities to which riparian and other lawful rights attach are public 
waters of the State, to be used, regulated, and controlled by the State 
or under its direction.87 

Rights to the use of ground waters follow the legal distinction made 
in many jurisdictions between definite underground streams and perco
lating waters. A few decisions relating to defined underground streams 
have held that rights of use are subject to the same rules of law as those 
applying to surface streams; 88 and such ground waters-and only such
are subjected to appropriation by the provisions of the Water Code.89 

Most of the rather numerous cases dealing with ground waters in 
California have involved so-called percolating waters, including waters 

11 H11rminghaus v. Southern California Edison Co., 200 Calif. 81, 107-108, 252 
Pac. 607 (1926). 

11 Calif. Const. art XIV, § 3. A synopsis of the development of the two 
conflicting theories in California water law and of events leading up to the adop
tion of the constitutional amendment is given in the recent decision of the 
Supreme Court in United States v. Gerlach Live Stock Co., 70 S. Ct. 955, 964-
969 ( 1950). The United States Court of Claims, in Gerlack Livestock Co. v. 
United States, 76 Fed. Supp. 87 (1948), had allowed compensation to the owners 
of riparian lands that benefited from only the peak flood flows of San Joaquin 
River over their lands, such flows being eliminated by the operation of Friant 
Dam of the Central Valley Project. The court believed that these riparian 
landowners had not been deprived of all their rights by the 1928 amendment, 
and that they were entitled to continue to receive water that they could use 
beneficially, or else to compensation for deprivation of the right. The Supreme 
Court agreed that the Court of Claims had correctly applied the California law; 
and concluded that even if it were assumed that since the constitutional amend
ment claimants' right was no longer enforceable by injunction, it nevertheless 
would remain compensable (70S. Ct. 969-970). 

• P11abody v. Vallejo, 2 Calif. (2d) 351, 365-368, 40 Pac. (2d) 486 (1935). 
"Meridian v.San Francisco, 13 Calif. (2d) 424,445,90 Pac. (2d) 537 (1939). 
• Los Angeles v. Pomeroy, 124 Calif. 597, 632, 57 Pac. 585 (1899); Vineland 

Irr. Dist. v. Azusa Irrigating Co., 126 Calif. 486, 495, 58 Pac. 1057 (1899). See 
dictum in Hanson v. McCue, 42 Calif. 303, 308, 10 Am. Rep. 299 (1871); and 
the refusal of the court to commit itself in Hal11 v. McLea, 53 Calif. 578, 584 
(1879). 

• Calif. Water Code,§ 1200. 
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of artesian areas not shown to be parts of definite underground streams. 
After the rendition of several decisions following or at least favoring the 
English rule of absolute ownership of percolating waters, the supreme 
court in 1903, in Katz v. Walkinshaw,• discarded that principle and 
applied what has come to be known as the California doctrine of cor
relative rights. The controversy in question involved the relative rights 
of owners of land overlying a common artesian belt, the water of which 
was found to be broadly diffused, not part of a definite underground 
watercourse, and hence subject to the laws applicable to percolating 
waters. The new rule accorded to the owners of lands overlying the 
common supply equal rights for use on or in connection with their over
lying lands, each to have a fair and just proportion in cases in which 
the supply should be not sufficient for aU. The landowner's right ex
tends only to the quantity of water necessary for use on his land, and any 
surp~us that exists may be appropriated for distant use. Subsequent 
decisions have followed the rules suggested in Katz v. Walkinshaw, 
which were summarized in the syllabus of a case decided several years 
later.8 It should be noted at this point, as indicated hereinafter, that 
there is no statutory procedure applicable to the appropriation of sur
plus percolating water. Such appropriations are effected as the result 
of diversion and use of the water. 

& a result of appellate court decisions during the past half-century, 
and of noninterference by the Legislature, the correlative doctrine ap
pears to be firmly established as the law of percolating waters in Cali
fornia. The supreme court as recently as 1949, in Pasadena v. Alham
bra,• made the following comments: "Generally speaking, an overlying 
right, analogous to that of a riparian owner in a surface stream, is the 
right of the owner of the land to take water from the ground underneath 

·for use on his land within the basin or watershed; the right is based on 
ownership of the land and is appurtenant thereto. * * * Although 
the law at one time was otherwise, it is now clear that an overlying owner 
or any other person having a legal right to surface or ground water may 

• Katz v. Walkiruhaw, 141 Calif. 116, 128-137, 70 Pac. 663 (1902), 74 Pac. 
766 (1903) • 

.. Bu"v.MtU:ltq RtZflt:ho Water Co.,154 Calif. 428,98 Pac. 260 (1908). For 
various points involved in applying the doctrine, see Cohen v. La Canada Land & 
Water Co., 142 Calif. 437, 439--440, 76 Pac. 47 (1904); Newport v. Temescal 
Water Co., 149 Calif. 531, 537-539, 87 Pac. 372 (1906); Barton v. Riverside 
Water Co., 155 Calif. 509, 51&-519, 101 Pac. 790 (1909); Hudsoa v. Dailey, 
156 Calif. 617, 625-628, 105 Pac. 748 (1909); Cororta Foothill !Amort Co. v. 
Lillibridge, 8 Calif. (2d) 522, 530--532, 66 Pac. (2d) 443 (1937); Hillside 
Water Co. v. Los .Angeles, 10 Calif. (2d) 677, 685-688, 76 Pac. (2d) 681 
(1938). 

• Pasadeaa v • .Alhambra, 33 Calif. (2d) 908,925--926,928-933,207 Pac. (2d) 
17 (1949); c:ert. den., California-Michigan Land & Water Co. v. Pasadena, 
70S. CL 671 (1950). 
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take only such amount as he reasonably needs for beneficial purposes. 
* * * Any water not needed for the reasonable beneficial uses of 
those having prior rights is excess or surplus water. In California surplus 
water may rightfully be appropriated on privately owned land for non
overlying uses, such as devotion to a public use or exportation beyond 
the basin or watershed. * _ * * Proper overlying use, however, is 
paramount, and the right of an appropriator, being limited to the 
amount of the surplus, must yield to that of the overlying owner in the 
event of a shortage, unless the appropriator has gained prescriptive 
rights through the taking of nonsurplus waters. As between overlying 
owners, the rights, like those of riparians, are correlative and are re
ferred to as belonging to all in common; each may use only his reason
able share when water is insufficient to meet the needs of all." 

The actual decision in Pasadena v. Alhambra, supra," is of funda
mental importance in California ground-water law because of the 
principles therein applied to the adjustment of rights to the lise of 
waters of a ground-water area (Raymond Basin) that had been over
drawn for many years. Claimants of most of the water rights, including 
"overlying" landowners and appropriators for distant use or for public 
service, were parties to the adjudication. The supreme court stated 
that there was an invasion to some exient of the rights of both overlying 
landowners and appropriat9rs commencing in 1913-14, when the over
draft first occurred. From then until the suit was brought in 1937, the 
pumpage from the basin exceeded the safe yield in all excepting two 
years; but notwithstanding the overdraft, the parties continued their 
pumping, the effect of which was to continue the overdraft and lowering 
of the water table. Hence no user was immediately prevented from 
taking the water he needed; the in jury "consisted of the continual lower
ing of the level and gradual reducing of the total amount of stored 
water, the accumulated effect of which, after a period of years, would be 
to render the supply insufficient to meet the needs- of the rightful 
owners." The invasion thus was a partial one; but the pumping by each 
party necessarily interfered with the future possibility of pumping by 
each of the other parties. The court held that prescriptive rights were 
established by appropriations made after the commencement of the 
overdraft; that such rights were acquired against both overlying 
owners and prior appropriators; that the overlying owners and prior 
appropriators also obtained or preserved rights by reason of the water 
which they pumped; and that the production of water should be limited 
by a proportionate reduction in the amount each party had taken 
throughout the statutory period. The effect of the decision is that where 
overlying landowners and appropriators had been pumping from a 
ground-water basin for many years after the safe yield had been over-

• See supra, n. 42, p. 718. 
811611--61----47 
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drawn, no overlying owner or appropriator could claim a paramount 
right to the full quantity of water he had been pumping, nor had he 
fully lost his right to pump by reason of the continued pumping by 
others. All parties were restricted to a proportionate reduction in the 
quantities of water they had been pumping, the total annual pumpage 
from the basin being limited to the safe yield. 

Administration of the Water Code provisions relating to the appro
priation of water, determination of water rights, and distribution of 
water is vested in the State Department of Public Works and exercised 
through the State Engineer.44 It is declared to be the established policy 
of the State that the use of water for domestic purposes is the highest 
use of water and that the next highest use is for irrigation; 411 and 
an application by a municipality to appropriate water for its use or the 
use of its inhabitants for domestic purposes is to be considered first in 
right, irrespective of whether it is first in time.• The right of a munici
pality to acquire and hold water rights not only for existing but for 
future use. is specifically provided for, temporary appropriations by 
others being authorized with respect to the surplus over the existing 
needs of the municipality pending the time it is ready to use the surplus •r 

Waters made subject to appropriation by the Water Code are only 
surface water, and "subterranean streams flowing through known and 
definite channels.".. This necessarily excludes percolating water, the 
surplus of which over the needs of overlying landowners is appropriable 
pursuant to decisions of the supreme court, noted above, but not under 
the statutory procedure. The appropriability of return flow is indicated 
by the declaration that unappropriated water subject to appropriation 
includes "Water which having been appropriated or used flows back into 
a stream, lake or other body of water." 411 An appropriation is initiated 
by applying to the Department for a permit, the holder being issued a 
license upon completion of the project. 50 This is the exclusive method 
of acquiring an appropriative right to the use of any water to which the 

.. Calif. Water Code, § 1050.5. 
41 Calif. Water Code, § 106. The supreme court, in East Bay Municipal 

Utility Dist. v. State Department of Public Works, 1 Calif. (2d) 476, 477-481, 
35 Pac. (2d) 1027 (1934), upheld the action of the State agency in imposing a 
condition, in issuing a permit to appropriate water for power purposes, that the 
right to store and use water under the permit should not interfere with future 
appropriations of such water for agricultural or municipal purposes . 

.. Calif. Water Code, § 1460 . 

., Calif. Water Code,§§ 106.5, 1203, and 1460 to 1464 • 

.. Calif. Water Code, § 1200. 
• Calif. Water Code,§ 1202 (d). 
• Calif. Water Code, §§ 1250 to 1677. 
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statute applies. 51 Failure to make use of the water for a period of ~ 
years results in forfeiture of the right.l2 

Procedure is provided in the Water Code for the determination of 
rights to the use of water (excluding percolating water) by the Depart
ment, upon petition by one or more claimants on a stream system; the 
order of determination being filed in the superior court, the proceedings 
therein following as nearly as practicable the rules governing civil 
actions, and culminating in a decree determining the rights of all 
parties.l8 It is also provided that in any suit brought to determine 
water rights, the court may order a reference to the Department, as 
referee, of any or all issues involved, or may refer the suit to the Depart
ment for investigation and report upon any or all of the physical facts 
involved." This reference procedure is discretionary with the trial 
court; and it is subject to no limitation upon classes of water to which 
it is applicable.111 

The Water Code makes provision for the creation of watermaster 
service areas by the Department when and where needed, for the 
appointment and duties of watermasters, and for the distribution of 
water in the service areas in accordance with rights of use. 68 

Colorado 

The constitution of Colorado declares that the unappropriated water 
of every natural stream is the property of the public, subject to appro
priation, and that the right to divert such waters to beneficial uses shall 
never be denied.111 It is also declared that priority of appropriation 

11 Calif. Water Code, § 1225; Crane v. Stevinson, 5 Calif. (2d) 387, 398, 
54 Pac. (2d) 1100 (1936). 

a Calif. Water Code, § 1241. Section 1411 of the Civil Code had declared 
that an appropriative right should cease when the appropriator ceased to use 
the water, but prescribed no time period. The supreme court, in Smith v. 
Hawkins, 110 Calif. 122, 127, 42 Pac. 453 (1895), by analogy to the periods 
fixed by law for the acquisition and loss of prescriptive rights, held that a con
tinuous nonuser for five years would forfeit the appropriative right. 

• Calif. Water Code, §§ 2500 to 2900. 
"Calif. Water Code, §§ 2000 to 2050. 
• The reference procedure wu applied to the waten of Raymond Buin in 

Pasadena v. Alhambra, supra, footnote. 42. The trial court had referred the 
matter to the Department for a determination of the facts, and the report of the 
Department was received in evidence, pursuant to section 24 of the Water 
Commission Act and §§ 2000 to 2050 of the Water Code which replaced it. 
The reference in this case was approved by the supreme court. 

• Calif. Water Code, § § 4000 to 4407. 
• Colo. Const., art. XVI, §§ 5 and 6. 
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shall give the better right as between those using water for the same 
purpose; but that in event of insufficiency of the supply, domestic pur
poses shall have first preference, and agricultural purposes shall have 
preference over manufacturing. 58 However, the Colorado Supreme 
Court has held that this section does not entitle one desiring to use 
water for domestic purposes to take the water from a prior appropriator 
for some other purpose, without just compensation.511 The Colorado 
Supreme Court has recognized the right of the City of Denver to 
appropriate water not only for immediate use but for the needs result· 
ing from a normal increase in population within a reasonable time in the 
future, and to lease the use of water pending its need by the city; 80 and 
the city is protected by statute against the vesting of rights under such 
leasing that would defeat the city's right to make eventual use of the 
water.81 

The method of acquiring appropriative rights to the use of waters 
of natural streams in Colorado is a logical result of the constitutional 
prohibition against denying the right to make such appropriations. 
The intending appropriator does not apply to a State agency for a 
permit to appropriate water, subject to refusal if statutory conditions 
require or authorize denial of the application, as is the case in many of 
the Western States. In Colorado, one who proposes to appropriate 
unappropriated water of a stream commences the construction or en
largement of the necessary diversion or storage works, and within 60 
days thereafter he files a claim therefor with the State Engineer. If 
the facts are adequately presented, the State Engineer accepts the. claim 
for filing, after which reproductions are made and filed in the appro
priate county records.82 The foregoing is the statutory procedure for 
initiating an appropriation; but the requirements for filing maps and 
statements have been so construed by the supreme court as to restrict 
their purpose and effect to matters of evidence. 83 That is to say, it 

18 Colo. Const., art. XVI, § 6. 
• Montrose Canal Co. v. Loutsenhiur Ditch Co., 23 Colo. 233, 236-237, 48 

Pac. 532 (1896); Sterling v. Pawnee Ditch Extension Co., 42 Colo. 421,426-427, 
94 Pac. 339 (1908). And see Strickler v. Colorado Springs, 16 Colo. 61, 72-75, 
26 Pac. 313 (1891). 

• Denver v. Sheriff, 105 Colo. 193,203-208,96 Pac. (2d) 836 (1939). 
"'Colo. Stats. Ann. 1935, ch. 193, § 398 (Laws 1931, ch. 172). This 

statute provides that if a city with population of 200,000 or more leases water 
not needed for immediate use, no rights shall become vested to a continued 
leasing or to a continuance of conditions concerning return water from irrigation 
so as to defeat the right of the city to terminate the leases or to change the 
place of use. 

12 Colo. Stats. Ann. 1935, ch. 90, §§ 27 to 33. 
• De Haas v. Benesch, 116 Colo. 344, 351-352, 181 Pac. (2d) 453 (1947); 

Schulter v. Burlington Ditch, Res. & Land Co., 117 Colo. 284, 289, 188 Pac. 
(2d) 253 (1947); Archuleta v. Boulder & Weld County Ditch Co., 118 Colo. 
43, 52, 53, 192 Pac. (2d) 891 (1948). 
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is held that water rights in Colorado are not based upon the filing of 
maps or statements and that the lack thereof does not invalidate the 
appropriations; the question as to whether or not the documents w~re 
filed being a matter of evidence only and not the substance of the appro
priation. "A compliance with the statutory requirements in question is 
'not strictly a part of the act of appropriation; the appropriation is com
pleted when the ditch or conduit is constructed and the water is di
verted therethrough and applied to a beneficial use. The filing of 
maps and statements under our irrigation statutes is a means of fixing 
and holding the rights which a party already has acquired by appro
priation and are only prima facie evidence of the appropriation." 8

' 

The riparian doctrine never has been a part of the water law of Colo
rado. The repudiation of that doctrine was foreshadowed in very early 
cases,85 and became specific when the supreme court declared, in 1882, 
that the common-law doctrine of riparian rights was inapplicable to 
Colorado and that the doctrine of appropriation had existed from the 
time of the earliest appropriations of water within the boundaries of the 
State.88 True, there were some later observations by the same court 
concerning common-law rights of riparian owners to take water for 
domestic purposes,87 but the statements to that effect in both of the 
cited cases were dicta; in neither case was there an actual adjudication 
of a water right based upol) ownership of riparian land. Also, shortly 
thereafter, a Federal court decided that insofar as diversions of water 
from streams for .manufacturing, mining, or mechanic.al purposes were 
concerned, the riparian doctrine was the law in Colorado; 88 but that 
decision was expressly disapproved in a later decision by a higher 
Federal court as being not in accord with the decisions of the Colorado 
Supreme Court and as being not sustained by the better reasoning.89 

11 Archuleta v. Boulder & Weld Count'Y Ditch Co .• 118 Colo. 43, 53, 192 Pac. 
(2d) 891 (1948). -

• Yunker v. Nichols, 1 Colo. 551,553-555,570 (1872); Schilling v. Rominger, 
4 Colo. 100, 103, 104 (1878). 

• Coffin v. Left Hand Ditch Co., 6 Colo. 443, 446-447 (1882). 
• Montrose Canal Co. v. Loutsenhizer Ditch Co., 23 Colo. 233, 237, 48 Pac. 

532 (1896); Broadmoor Dair'Y & Live Stock Co. v. Brookside Water & Im
provement Co., 24 Colo. 541,546,550,52 Pac. 792 (1898). 

• Schwab v. Beam, 86 Fed. 41, 43-44 (C. C. D. Colo., 1898). 
• Snyder v. Colorado Gold Dredging Co., 181 Fed. 62, 68 (C. C. A. 8th, 

1910). The court stated, at 181 Fed. 65: "The common-law doctrine in.re
spect of the rights of riparian proprietors in the waters of natural streams never 
has obtained in Colorado. From the earliest times in that jurisdiction the local 
customs, laws, and decisions of courts have united in rejecting that doctrine and 
in adopting a different one which regards the waters of all natural streams as 
subject to appropriation and diversion for beneficial uses and treats priority of 
appropriation and continued beneficial use as giving the prior and superior right." 
The United States Supreme Court, in W1oming v. Colorado, 259 U.S. 419,459 
(1922), stated with respect to Colorado and Wyoming: "The common-law rule 
respecting riparian rights in flowing water never obtained in either State." 
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Notwithstanding these few inconsistencies, a long and unbroken line of 
decisions of the State courts of Colorado has followed the appropriation 
doctrine exclusively in settling controversies over rights to the use of 
·stream waters, and with the one exception above noted the Federal 
courts have followed the same course; the question of repudiation 
of the riparian doctrine so far as Colorado is concerned having been 
settled definitely a long time ago. ' 0 

The law with respect to the use of waters of definite underground 
streams, of the subflow of surface streams, and of ground waters tribu
tary to watercourses, apparently is well settled in Colorado-rights to 
the use of all such ground waters are governed by the doctrine of prior 
appropriation. This excludes percolating waters occurring naturally in 
the ground but not tributary to watercourses, concerning which it may 
be reasonably assumed-but only assumed-that the appropriation doc
trine applies. The rules are as follows: 

Waters flowing in well-defined and known underground channels the 
course of which can be distinctly traced are governed by the same rules 
as the waters of streams flowing upon the surface.71 The underflow is 
as much a part of a watercourse as is the surface flow, and the rights 
of prior appropriators on the stream are protected against such inter
ference with the underflow as would impair the proper exercise of their 
rights.72 All sources of supply of a stream, whether they reach it by 
percolation through the soil, by subterranean channels, or by surface 
channels, are a part of the stream system and are open to appropriation, 
subject to prior appropriative rights that have attached to the stream.73 

A statute declares that the utilization of waste, seepage, and spring 
waters shall be governed by the same laws of priority of right as the 
utilization of water of running streams; "provided, that the person upon 
whose lands the seepage or spring waters first arise, shall have the prior 

'"In Sternberger v. Seaton Min. Co., 45 Colo. 401, 402-404, 102 Pac. 168 
( 1909), plaintiffs asserted common-law riparian rights with respect to lands 
acquired prior to the adoption of the State constitution and before defendant's 
appropriation was made. The supreme court stated: "At this late day it would 
seem to us, as it evidently did to the trial court, idle to make such contention 
in this state. The latter has long ago been set at rest. * * • The doctrine 
in this state that the common-law rule of continuous flow of natural streams is 
abolished, is so firmly established by our constitution, the statutes of the terri
tory and the state, and by many decisions of this court, that we declin~ to reopen 
or reconsider it, howev:er interesting discussion thereof might otherwise be, and 
notwithstanding its importance." 

a Medano Ditch Co. v. Adams, 29 Colo. 317, 326, 68 'Pac. 431 ( 1902). 
0 Platte Valley I". Co. v. Buckers Irr., Mill. & Improvement Co., 25 Colo. 

77, 82, 53 Pac. 334 (1898); Buckers Irr., Mill. & Improvement Co. v. Farmers' 
Independent Ditch Co., 31 Colo. 62, 71, 72 Pac. 49 (1903). 

n McClellan v. Hurdle, 3 Colo. App. 430, 434, 33 Pac. 280 (1893); In re 
German Ditch & Res. Co., 56 Colo. 252, 268, 271, 139 Pac. 2 (1913); Faden v. 
Hubbell, 93 Colo. 358, 368-369, 28 Pac. (2d) 247 (1933). 
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right to such waters if capable of being used upon his lands." 74 The 
supreme court has held that where the waters of a spring form no part 
of a natural stream, and cannot reach a stream except when carried 
along by a flood, the proviso above quoted is applicable; 11 but that not
withstanding the proviso, where such water would reach a natural stream 
if not intercepted, it does not belong to the landowner but is a part of 
the stream and subject to prior rights thereto.'8 A considerable part of 
the percolating water that feeds the streams flowing through irrigated 
regions consists of return flow from irrigation. All such water that 
escapes from the control of the original appropriator, and that would, 
if left to itself, reach a natural stream by underground percolation, is a 
part of the stream to- the same extent as tributary percolating water 
originating from natural sources.'' 

No rule appears to have been announced by the courts with respect 
to rights of use of percolating water occurring naturally in the ground 
but not tributary to any watercourse, such as water cut off from a 
stream by an impervious formation. If such waters are added to a 
stream as developed, or foreign waters, they may be taken by the person 
so making them available, or appropriated independently, according 
to the circumstances.18 Otherwise, however, in view of the consistent 
water-law philosophy of Colorado, it is reasonable to assume that the 

"Colo. Stats. Ann. 1935, ch, 90, § 20. 
"Haver v. Matonock, 79 Colo. 194, 196-197, 244 Pac. 914 (1926); Lomas v. 

Webster, 109 Colo. 107, 110, 122 Pac. (2d) 248 (1942); Webster v. Lomas, 
112 Colo. 74, 75, 145 Pac. (2d) 978 (1944). 

"Nevius v. Smith, 86 Colo. 178, 180-183, 279 Pac. 44 ( 1928, 1929); Faden v. 
Hubbell, 93 Colo. 358, 368-369, 28 Pac. (2d) 247 (1933); De Haas v. Benesch, 
116 Colo. 344,351,181 Pac. (2d) 453 (1947). 

"In Fort Morgan Res. & lrr. Co. v. McCune, 71 Colo. 256, 261, 206 Pac. 
393 ( 1922), the supreme court stated: "Beginning with the Ramsay case the 
principle upon which the decisions are based appears to be that water escaping 
from a reservoir, or ditch, underground, and becoming percolating water which 
will naturally reach a public stream, must be regarded as a part of the stream. 
• • • These cases show that it has been held by this court that the question 
of diligence in attempting a recapture, or the time during which the seepage 
has run, or the question whether or not the water was appropriated when not 
needed for direct irrigation, is not material. When it has become, potentially, 
under the rule above stated, a part of the river, it belongs to the appropriators in 
the order of their priorities whenever needed." The decision usually referred to 
as the starting point of the Colorado rule is Comstock v. Ramsay, 55 Colo. 244, 
133 Pac. 1107 (1913). For the development of the Colorado rule, see National 
Resources Planning Board, "State Water Law in the Development of the West", 
pp. 30-32 (1943). 

"Ripley v. Park Center Land & Water Co., 40 Colo. 129, 133, 90 Pac. 75 
( 1.907); San Luis Valley],.. Dist. v. Prairie Ditch Co. and Rio Grande Drainage 
Dut., 84 Colo. 99, 106, 268 Pac. 533 (1928). A person who claims that by his 
own efforts he has increased the flo~ of a stream has the burden of proving his 
contention: Leadville Mine Development Co. v. Anderson, 91 Colo. 536, 537-
538,17 Pac. (2d) 303 (1932). 
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appropriation doctrine would be applied as against a claim by a land
owner that, irrespective of whether or not he has made actual use of 
the water percolating through his land, he has a paramount right 
thereto. 

The statutes of Colorado do not provide for the forfeiture of appro
priative rights by reason of failure to use the water for specified periods 
of time, as is the case in many Western States. Many decisions of the 
supreme court, however, have been concerned with the loss of water 
rights by ahandonmenL In a recent case involving abandonment there 
was no dispute as to the nonuse of the ditch and the water for almost 40 
years, and the trial court found that the ditch and its priority had been 
abandoned."' In affirming the judgment of the trial court, the supreme· 
court reviewed various decisions relating to abandonment of water 
rights and thus Summarized the controlling principles: 

We conclude from these statements that while the burden of 
proof of intent to abandon is on him who asserts it, yet such 
intent may be proved by evidence of acts and failure to act as 
well as by mere words; that nonuse constitutes such failure to 
act; that proof of nonuse for an unreasonable period establishes 
a presumption of abandonment and is prima facie proof thereof; 
that nonuse for the period here proved is an unreasonable period; 
that to rebut the presumption of abandonment arising from such 
long period of nonuse, there must be established not merely , 
expressions of desire or hope or intent, but some fact or condi
tion excusing such long nonuse. In the instant case, the exist
ence of such a fact or condition was an issue to be determined 
by the trial court and the evidence amply supports its 
determination. 

Jurisdiction of all questions concerning the determination of water 
rights is vested exclusively in the courts. • The State Engineer is called 
upon by the courts in adjudication proceedings for filings of appropria
tions in his office, 81 and decrees of adjudication become effective when 
certified copies thereof have been filed in the offices of the State Engi
neer and of the irrigation division engineer for the guidance of the 
State water officials in regulating the distn"bution of water accordingly; 81 

• Masoa Y. Hills Laatl S Cattle Co., 119 Colo. 404, 4{)7, 408-409, 204 Pac. 
(2d) 153 (1949). The principles so stated would be generally applicable in 
other Western jurisdictions as well. with respect to abandonment as distinguished 
from statutory forfeiture of appropriative rights. 

•eo1o. Stats. Ann.. 1947, Cum. Supp., ch. 90, § 189 (2). The statutory 
provisions governing the adjudication of priority rights to the usc of water were 
repealed and replaced by new provisions in 1943: Colo. Laws 1943, ch. 190, 
mdified in 1947 Cum. Supp., ch. 90, §§ 189 (1) to 189 (25). 

• Colo. Stats. Ann. 1935, ch. 90, I 193. 
•CoJo.Laws1943,ch.190,§15; 1947 Cum. Supp,ch. 90, §189 (15). 
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but the adjudication proceedings from start to finish are judicial. 
However, a large, active organization headed by the State Engineer 
administers the decrees of adjudication of water rights and distributes 
the water according to them.88 The State is divided by statute into 
irrigation divisions comprising principal drainage areas, administered 
by irrigation division engineers who are under the general supervision 
of the State Engineer. a. Each division in tum comprises a number of 
water districts, likewise created by statute, which are administered by 
water commissioners under the supervision of the irrigation division 
engineer.• 

Idaho 

The constitution of Idaho declares that the right to divert and appro
priate the unappropriated waters of any natural stream to beneficial 
uses shall never be denied, except that the State may regulate and limit 
the use thereof for power purposes. 88 Other provisions of the same 
section of the constitution are: Priority of appropriation gives the better 
right; but when the waters of a stream are not sufficient for all who 
desire to use them, domestic purposes (subject to such limitations as may 
be prescribed by law) have the first preference, and agricultural pur
poses have preference over manufacturing. In any organized mining 
district, mining purposes or milling purposes connected with mining 
have preference over manufacturing or agricultural purposes. The 
usage by such subsequent appropriators, however, is subject to the laws 
regulating the taking of private property by condemnation for public 
and private use. The Idaho Supreme Court has recognized the prefer
ence thus accorded users of water for domestic purposes, expressly sub
ject, however, to the payment of compensation by those taking for 
superior purposes water already appropriated by others.87 The court 
has also held that the constitutional preference accorded to mining and 
milling purposes in an organized mining district does not authorize 
parties engaged in mining or any other occupation to fill up the natural 
channel of a public stream to the injury of any other user of the water of 
such stream.88 

The statute relating to the appropriation of water declares that all 
waters when flowing in their natural channels, including the waters 

• Colo. Stats. Ann. 1935, and 1947 Cum. Supp., ch. 90, §§ 201 to 345; Laws 
1943, ch. 190, § 15, codified 1947 Cum. Supp., ch. 90, § 189 (15). 

• Culo. Stats. Ann. 1935, and 1947 Cum. Supp., §§ 224 to 248. 
• Colo. Stats. Ann. 1935, and 1947 Cum. Supp., §§ 249 to 345. 
• Idaho Const., art XV,§ 3. 
• Montpelier Mill. Co. v. Montpelier, 19 Idaho 212, 219, 220, 113 Pac. 741 

(1911); BtJSirager v. Taylor, 30 Idaho 289,294,295, 164 Pac. 522 (1917) •. 
• Hill v. Standard Mira. Co., 12 Idaho 223, 233,85 Pac. 907 (1906); Ra'Dndal 

v. Nortlt Fork Placers, 60 Idaho 305, 311, 91 Pac. (2d) 368 (1939). 
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of natural springs and lakes, are the property of the State, and that the 
right to the use of the waters of "rivers, streams, lakes, springs, and of 
subterranean waters" may be acquired by appropriation. 88 The statute 
also provides that all rights to the use of water shall be "lost and 
abandoned" by failure for a period of five years to make the beneficial 
use for which the water was appropriated; such loss of right being stated 
by the supreme court to be in fact a statutory forfeiture as distinguished 
from a true abandonment. 90 

As a result of the constitutional prohibition against the denial of 
appropriations of water, there are two methods of appropriating water 
in Idaho, of equal validity. One method is the procedure provided by 
statute, under which the right originally was initiated by posting and 
recording a notice of appropriation, but now is initiated by filing with 
the State Department of Reclamation an application for a permit to 
make the appropriation. The Department issues a certificate to the 
water user upon completion of construction of the works; and upon 
application of the water to beneficial use and a showing that the law 
has been fully complied with, the Department issues to the water user a 
license confirming such use.81 The extant water appropriation statute 
declares that all rights to divert and use the waters of the State for 
beneficial purposes shall be acquired and confirmed under the provisions 
of the statute.82 Notwithstanding this declaration, it is well settled in 
Idaho that the statutory procedure in effect at the time of making a 
particular appropriation (initiation by posting and recording notice, or 
by applying to the State for a permit, as the case may be) has not been 
and is not now the exclusive method of appropriating water, and that 
equally valid rights may be acquired by diverting water and applying 
it to beneficial use without pursuing the statutory method. 83 The 
method of appropriating water by mere diversion and use is often 
referred to as the "constitutional" method, as distinguished from the 

• Idaho Code, §§ 42-101 and 42-103. 
• Idaho Code, § 42-222. In ~arrington v. Crandall, 65 Idaho 525, 532, 

147 'Pac. (2d) 1009 (1944), the court pointed out that while the statute desig
nates the loss as "abandonment," it is in fact a statutory forfeiture; that there is 
another kind of abandonment that is actual, not dependent upon length of time, 
the essential element of which is intent to relinquish the right. 

01 Idaho Code, § § 42-202 to 42-311. The license is only prima facie evi
dence of the water right: Basinger v. Taylor, 36 Idaho 591, 597-598, 211 Pac . 

. 1085 (1922). 
• Idaho Code, sec. 42-201. 
• Sand Point Water & Light Co. v. Panhandle Development Co., 11 Idabo 

405, 413, 83 Pac. 347 (1905); Nielson v. Parker, 19 Idaho 727, 730-731, 733, 
115 Pac. 488 ( 1911); Youngs v. Regan, 20 Idaho 275, 279, 118 Pac. 499 ( 1911); 
Furey v. Taylor, 22 Idaho 605, 611, 612, 127 Pac. 676 (1912); Washington 
State Sugar Co. v. Goodrich, 27 Idaho 26, 38, 147 Pac. 1073 (1915); Bachman 
v. Reynolds Irr. Dist., 56 Idaho 507,514,55 Pac. (2d) 1314 (1936). 
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"statutory" method.84 The advantage of following the statutory method 
lies in the application of the doctrine of relation, or "relation back" as 
it sometimes is termed. That is, the priority of a right acquired by the 
so-called "constitutional" method dates from the completion of ·the 
appropriation, which fakes place upon the application of the water to 
beneficial use; whereas the priority of a right perfected by strict com
pliance with the statute relates back to, and therefore dates from, the 
time of filing the application with the State agency, the statutory pro
cedure being the exclusive method by which the right can relate back to 
the initiation of the appropriation.81 

The riparian doctrine is not recognized in Idaho with respect to the 
use of water of streams. The supreme court, in its first reported decision 
in a controversy over rights to the use of water. stated the law of the 
Territory to be that the first appropriation of water for a useful or 
beneficial purpose gave the better right thereto.116 And in its second 
reported decision in this field of law, the supreme court affirmed the 
judgment of the trial court in favor of a prior appropriator of water 
of a stream as against a party who, after the making of such appropria
tion, entered and patented land contiguous to the stream and claimed 
the right to use the stream water as a reparian proprietor.81 In 1909 
the court held that the legislature had full authority to provide the 
method of appropriating public waters by all persons, whether riparian 
owners or not.98 The court held, in the same year, that a riparian 
proprietor in Idaho could not successfully assert a prior or superior right 
to the right of an appropriator, to which extent the common-law doc
trine or riparian rights had been abrogated by the constitution and 
statutes; but that the riparian owner's right to use the water for do
mestic- and stock-watering purposes was "superior to any right of a 
stranger, intermeddler or interloper," that is, under the facts of the case, 
one who had interfered with the flow of the water at a time when he 
did not occupy the status of a legal appropriator.89 . Notwithstanding 
this statement based upon the circumstances of the case, no question 

.. Pioneer lrr. Dist. v. American Ditch Assn., 50 Idaho 732, 737, 1 Pac. (2d) 
196 (1931). 

• Cran11 Falls Pow11r & lrr. Co. v. Snake River Irr. Co., 24 Idaho 63, 81-82, 
133 Pac. 655 (1913); Reno v. Richards, 32 Idaho 1, 10-11, 178 Pac. 81 (1918); 
Silkey v. Tiegs, 51 Idaho 344,353,5 Pac. (2d) 1049 (1931). Only when there 
is a full compliance with the statutes can the doctrine of relation be invoked: 
Rabido v. Furey, 33 Idaho 56, 63, 190 Pac. 73 (1920); Bachman v. Reynolds 
lrr. Dist., 56 Idaho 507,520,55 Pac. (2d) 1314 (1936). 

• Malad Valley Irr. Co. v. Campbell, 2 Idaho 411, 414, 18 Pac. 52 (1888). 
"Drake v. Earhart, 2 Idaho 750. 757, 23 Pac. 541 (1890). 
•Idaho Power & Transportation Co. v. Stephenson, 16 Idaho 418, 429, 101 

Pac. 821 (1909). . · 
• Hutchinson v. Watson Slough Ditch Co., 16 Idaho 484, 491-494, 101 Pac. 

1059 (1909). . 
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remains or has remained for many years as to the repudiation of the 
riparian doctrine in ldaho.1oo 

The appropriation statute, as noted above, includes "subterranean 
waters" in the classes of waters named as subject to appropriation. The 
supreme court has rendered several decisions with respect to rights to 
·the use of ground waters which, while not uniform in the development 
of principles, with one exception have tended toward the doctrine of 
appropriation 101 and finally have embraced that doctrine completely.102 

Percolating waters, like waters of surface streams, may be appropriated 
either by the statutory permit method or by actual diversion and appli
cation to a beneficial use; and "a valid appropriation first made under 
either method will have priority over a subsequent valid appropriation 
however made." 101 

Water rights in Idaho may be adjudicated only in proceedings ini
tiated by claimants of rights to the use of water. The water-rights 
statute originally provided for the bringing of suits by State water com
missioners for the adjudication of water rights, but the sections in ques
tion were declared unconstitutional by the State supreme court.10

• 

However, the supreme court has upheld the validity of a section author
izing the judge, if a suit is brought for the purpose of adjudicating 
water rights, to request the State Department of Reclamation to make 
and furnish a hydrographic survey of the stream in litigation.1011 

. The 
statutes provide for the distribution of water under the immediate 
direction and control of the Department of Reclamation; for the crea-

-Jones v. Mcintire, 60 Idaho 338, 352, 91 Pac. (2d) 373 ( 1939); Schodde v. 
Twin Falls Lsnd & Water Co., 224 U.S. 107 (1912). 

• For decisions prior to 1922, apparently leaning toward the appropriation 
doctrine. see: LeQuime v. Chambers, 15 Idaho 405, 413-414, 98 Pac. 415 
(1908); Bower v. Moorman, 27 Idaho 162, 181, 147 Pac. 496 ( 1915); ]ones v. 
V~ausdeln, 28 Idaho 743, 156 Pac. 615 (1916). In Public Utilities Commis
sion v. Natatorium Co., 36 Idaho 287, 300, 305, 306, 211 Pac. 533 (1922), it 
was held that percolating water, as distinguished from water in a defined under
ground stream, was not public water but belonged to the owner of the soil, hence 
a company delivering such water to consumers was not a public utility. In Union 
Central Life Insurance Co. v. Albrethsen, 50 Idaho 196, 202-204, 294 Pac. 842 
(1930), waters of a natural ground-water storage basin supplying the flow of a 
stream were held subject to appropriation. 

• Hinton v. Little, 50 Idaho 371, 379--380, 296 Pac. 582 (1931); Noh v. 
Stoner, 53 Idaho 651, 652--053, 26 Pac. (2d) 1112 (1933). 

-Silkey v. Tiegs, 51 Idaho 344,351-353,5 Pac. (2d) 1049 (1931). 
-BeaT Lske County v. Budge, 9 Idaho 703, 75 Pac. 614 (1904). 
-Idaho Code, § 42-1401. The section states that the judge "shall,. request 

the Department to make the exantination. The supreme court, in Boise City 
Irr. & Land Co. v. Stewart, 10 Idaho 38, 57, 77 Pac. 25, 321 (1904), held that 
this legislative declaration was directory, the question of making the request 
being left to the sound discretion of the judge. See Blaine County Investment 
Co. v. Gallet, 35 Idaho 102, 204 Pac. 1066 (1922), for a construction of the 
legislative provision for payment of costs. 
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tion by the Department of water districts to include stream systems or 
independent sources of supply the rights of use of which have been 
adjudicated; for the election of watermasters by holders of adjudicated 
rights; and for the powers and duties of the watermasters and the 
responsibilities of the water users.108 · · 

Kansas 

The water law of Kansas is particularly noteworthy in the funda
mental change that has occurred recently in the relative importance of 
the appropriation and common-law doctrines. In 1944 the Kansas 
Supreme Court rendered a decision strongly reaffirming the common-law 
right of the landowner to running water and ground water on his land, 
as against an attempted appropriation. In 1945 the legislature passed 
an act intended to establish the effectiveness of the appropriation doc
trine, as against claimants under the common law. In 1949 this legisla
tion was approved unqualifiedly by the supreme court. 

The first legislation authorizing the appropriation of water, enacted 
in 1886, provided for the posting and filing of notices of appropriation.107 

In 1917 the legislature authorized appropriations of surface or ground 
waters initiated by application to the Kansas Water Commission, the 
duties of which were transferred in 1927 to the Division of Water 
Resources of the State Board of Agriculture.108 The two methods of 
making appropriations were in effect until 1941, when the original 
1886 provisions were repealed.109 In 1945 the legislature declared that 
no appropriative right could be acquired without first obtaining the 
approval of the Chief Engineer of the Division of Water Resources, 
except in the case of persons using water for domestic purposes as 
defined in the statute.110 Apparently, the exclusiveness of the statutory 
procedure is established for uses of water other than those so excepted.111 

Prior to the enactment in 1886 of the earliest appropriation statute, 
the Kansas Supreme Court had stated, first, that the riparian right ex
tended to the entire flow of the stream "without diminution or altera-

• Idaho Code, § § 42-601 to 42-a02 • 
.., Kans. Laws 1886, ch. 115. 
••Kans. Laws 1917, ch. 172; Gen. Stats. Ann. 1935, §§ 24--901 to 24--905. 
•Kans. Laws1941, ch. 261. 
110 Kans. Laws 1945, ch. 390; Gen. Stats. Supp. 1947, § 82a-705. "'Do

mestic uses' means the use of water for household purposes, the watering of live
stock, poultry, farm and domestic animals and the irrigation of gardens and 
lawns." 

mThe Kansas Supreme Court, in Clark v. Allaman, 71 Kans. 206, 240, 80 
Pac. 571 (1905), stated that prior to 1886 there had been no recognition in 
Kansas of rights to the use of water by priority of possession, and that local 
customs to that effect had been invalid. 
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tion,"uz.and later that the riparian owner might lawfully use water 
for his own domestic and stock-watering purposes.na In 1905, in Clark 
v . .A.Uaman,11• the court extensively reviewed the subject of riparian and 
appropriative rights; held that the common-law doctrine of riparian 
water rights was fundamental in the jurisprudence of the State; that 
the common-law doctrine included the reasonable use of water for 
irrigation purposes after the primary uses for domestic purposes had 
been subserved; and that the common-law doctrine had been modified 
by statutes authorizing the appropriation of water which, however, 
could not lead to the destruction of previously vested common-law 
rights. The two doctrines, it was believed, could exist in the same 
State. There was no departure from these principles until the supreme 
court rendered its decision in 1949 construing the legislation of 1945, 
although the cases involving riparian rights that reached the supreme 
court during that period were not numerous.115 It was held in 1936 
that the appropriation statute of 1886 did not confer upon a riparian 
owner any priority as against other riparian ownen whose titles ante
dated the statute. 118 In 1944, in a case involving ground waten, the 
common-law doctrine was reaffirmed with respect to both surface and 
ground waten; nr and in 1949 theories concerning the relative rights 
of upper and lower riparian ownen to the use of water were 
expounded.ll8 

Various legislative acts relating to the use of ground waters were 
passed and some of them amended from time to time,wt and a few 
decisions of the supreme court prior to 1944 indicated an early adoption 
of the rule of absolute ownership of percolating waters and a later 
tendency toward modification of the strict rule; 120 but the status of the 
law of ground waters seemed uncertain. In 1944 the supreme court 

111 Sluzmleffer v. Cour&cil Cko1111 Peerless MiU Co., 18 Kans. 24, 33 (1877). 
111 Emporia v. Soder&, 25 Kans. 588, 604, 606, 37 Am. Rep. 265 (1881). In 

CampbeU v. Grimes, 62 Kans. 503, 505, 64 Pac. 62 (1901), the upper riparian 
owntt was limited to such water as was needed "for his own beneficial uses. .. 

-Clark v. Alltnnar&, 71 Kans. 206,80 Pac. 571 (1905). 
-For statements by the court during the earlitt part of the period, see W alla&e 

v. Wir&field, 96 Kans. 35, 40, 149 Pac. 693 (1915); Atchisor&, Topeka & Sar&ta Fe 
Ry. v. ShriDer,101 Kans. 257,258, 166 Pac. 519 (1917). 

- FrizeU v. Bir~dley, 144 Kans. 84, 92, 58 Pac. (2d) 95 (1936). See also 
Smith v. Miller,147 Kans. 40, 42,75 Pac. (2d) 273 (1938). 

111 State u rel Petersoa v. State Board of Agriculture, 158 Kans. 603, 605, 610, 
149 Pac. (2d) 604 (1944). 

-Heise v. Schulz, 167 Kans. 34,41--44,204 Pac. (2d) 706 (1949) . 
.. See ""Selected Problems in the Law of Water Rights in the West," U.S. 

Dept. Agr. Misc. Pub. No. 418, pp. 219-223. 
-Emporia v. Soder&, 25 Kans. 588, 608-609, 37 Am. Rep. 265 ( 1881); ]oblir&g 

v. Tuttle, 75 Kans. 351, 360, 89 Pac. 699 (1907); Gilmore v. Royal Salt Co., 
84 Kana. 729,731, 115 Pac. 541 (1911). 
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rendered a decision in an original action in quo warranto to inquire into 
the authority of the Division of Water Resources to regulate the taking 
of ground waters for beneficial uses; the State agency being involved 
because of its hearing of protests against the application of a city to 
appropriate ground water.lZl The court held that water rights in 
Kansas were governed by the common law except as modified by statute; 
that ground waters were a part of the real property in which they oc
curred, and that both surface and ground waters were owned by the 
owner of the soil; and that no statute authorized the State administrative 
agency to regulate or otherwise to interfere with the use and consump
tion of ground waters_ or to conduct a hearing upon the application of 
anyone who desired to use them. 

Later in the same year ( 1944) a committee appointed by the Gov
ernor recommended legislation that would modify the common law 
sufficiently to effectuate rights of prior appropriation, and at the ensuing 
session in 1945 the legislature took action accordingly.uz The act pro
vided that "All water within the state of Kansas is hereby dedicated to 
the use of the people of the state, subject to the control and regulation 
of the state in the manner herein prescribed." It also provided that 
subject to vested rights, all waters within the State might be appro
priated for beneficial use. and specifically stated that surface or ground 
waters might be so appropriated. Nothing in the act was to impair 
the vested right of any per5on except for nonuse. Vested rights were 
defined as rights to continue the use of water actually applied to any 
beneficial use at the time of passage of the act or within three years 
prior thereto, as well as rights to begin use with works then under con
struction provided the works were completed and the water applied to 
beneficial use within a reasonable time thereafter. Common-law claim
ants were declared to be entitled to compensation in an action at law 
for proved damages for property taken by an appropriator in connection 
with an appropriation. Appropriators under the statute were afforded 
injunctive relief against subsequent diversions by common-law claim
ants "without being required to first condemn possible private rights," 
as well as against uses of water by subsequent appropriators if necessary 
to protect their prior rights. • 

The supreme court upheld the validity of the foregoing legislation in 
an action in the nature of quo warranto for determination as to its 
constitutionality, upon questions submitted for determination and facts 
stipulated by the parties.121 The court frankly took a different approach 

• Still• •:t r•l. Peteno• Y. Sttlte BtHlrtl of .Agriealtur•. 158 Kans. 603, 149 Pac. 
(2d) 604 (1944). See also Arn.srn.a Y. Kilcla, 160 Kans. 783, 791, 165 Pac. 
(2d) <Mt (Im}. · 

• Kam. Laws 1945, ch. 390; Gen. Stats.. Supp. 1947, cb. 82a, art. 7. 
• Sttlt6 u r•l. ErMrJ v. K .. ll. 167 Kans. 546, 555-556, 207 Pac. (2d) 440 

(1949). 
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from that taken in the solution of water-right questions in previous 
decisions. Theretofore the court had approached these questions largely 
on the basis of individual interest alone; but under the declaration that 
all water within the State was dedicated to the use of. the people, sub
ject to State control and regulation, "we now approach them upon the 
basis of the interest of the people of the state without losing sight of 
the beneficial use the individual is making or has the right to make of the 
water. Unused or unusable rights predicated alone upon theory be
come of little if any importance." Broad statements in earlier opin
ions-such as statements to the effect that the riparian owner is 
entitled to the flow of the stream without diminution or alteration
must now be disregarded or modified to harmonize with this declaration. 
All of the questions submitted to the court, asking if the legislation was 
unconstitUtional upon specific grounds, were answered in the negative. 

The 1945 law vests control of the water resources of the State in 
accordance with rights of prior appropriation in the Chief Engineer of 
the Division of Water Resources. Appropriations for different purposes 
that conflict take precedence in the following order: "Domestic, munici
pal, irrigation, industrial, recreational, and water power uses." The 
right terminates when the holder ceases for three years or more to use 
it for the purposes authorized in his permit or certificate. Provision i~ 
made for determinations of rights by the Chief Engineer, subject to 
appeal to the district court, and for the distribution of water aecording 
to decrees of adjudication. 

Montana 

The statutes provide that "the unappropriated water of any river, 
stream, ravine, coulee, spring, lake, or other natural source of supply'' 
may be appropriated. Also, "an appropriator may impound flood, 
seepage, and waste waters in a reservoir and thereby appropriate the 
same." 124 · 

Montana has no centralized State administrative procedure for the 
acquisition of appropriative water rights. A statutory procedure governs 

· the appropriation of water from adjudicated streams, and a separate 
procedure provided· by statute applies to unadjudicated streams but 
apparently is optional .with the intending appropriator; but the State 
Engineer has no control in any case. The procedures are as follows: 

With respect to unadjudicated waters, the statute provides that the 
appropriator shall post a notice at the point of intended diversion, file a 
notice of appropriation in the county records and begin construction 
within prescribed periods of time; find prosecute the appropriation 

u. Mont. Rev. Codes 1947, Ann., § 89-801. · 
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diligently to completion. It is further provided that failure to co~ply 
with the statutory requirements deprives the appropriator of the right 
to the use of water as against a subsequent claimant who complies 
tl1erewith, and that by compliance, the right of use relates back to the 
date of posting notice, the first step in the procedure.125 This method 
of appropriation was first prescribed by statute in 1885.126 Prior to that 
enactment, no notice or record of appropriation was required; "A person 
acquired a right to the use of water by digging a ditch, tapping a stream, 
~nd turning water into it, and applying the water so diverted to a 
beneficial use. This constituted a valid appropriation of water."127 In 
such cases, if the appropriator exercised reasonable diligence in com
pleting his appropriation, the priority of his right related back to the 
date of commencement of the work.128 The Montana Supreme Court 
has held that the legislature, by the law of 1885, did not abolish the 
preexisting method of appropriating water by diversion and use; it pro
vided an additional and alternative method of making an appropriation 
which controlled exclusively the doctrine of relation with respect to 
appropriations thereafter made.129 That is, only by compliance with 
the statute could the benefits of the doctrine of relation be claimed 
with respect to an appropriation made after the enactment.130 But, 
in the view of t-IJ.e supreme court, the legislature did not intend that one 
who failed to comply with. the statute, but who nevertheless actually 
diverted water, could be deprived of it by another who complied with 
the statute at a time subsequent to the former's completed appropria
tion.ut It seems to be settled that with regard to unadjudicated waters, 
a valid appropriation of water can be made even where there is no 
compliance with the statute, where water actually is diverted and 

111 Mont. Rev. Codes 1947, Ann.,§§ 89-810 to 89-812. 
111 Mont. Laws 1885, p. 130 {March 12, 1885). 
•-Murray v. Tingley, 20 Mont. 260, 268, 50 Pac. 723 {1897). 
,. Wollman v. Garringer, 1 Mont. 535, 544 {1872); Murray v. Tingley, 20 

Mont. 260, ~68, 50 Pac. 723 {1897); Wright v. Cruse, 37 Mont. 177, 181...:183, 
95 Pac. 370 {1908); Bailey v. Tintinger, 45 Mont. 154, 171, 122 Pac. 575 
{ 1912); Maynard v. Watkins, 55 Mont. 54, 56, 173 Pac. 551 {1918) . 

... ~urray v. Tingley, 20 Mont. 260, 268-269, 50 Pac. 723 (1897); Bailey v. 
Tantlnger,45 Mont.154, 171-172,122 Pac. 575 (1912) • 

• • ~urray v. Tingley, 20 Mont. 260, 269, 50 Pac. 723 (1897); Bailey v. 
Tmtanger, 45 Mont. 154, 168-170, 122 Pac. 575 (1912); Maynard v. Watkins, 
55 Mont. 54, 56, 173 Pac. 551 (1918); Allen v. Petrick, 69 Mont. 373, 384, 
222 Pac. 451 { 1924). Necessity of diligence in completing a statutory appro
priation: Anaconda National Bank v. Johnson, 75 Mont. 401, 408-410, 244 
Pac. 141 ( 1926); Anderson v. Spear-Morgan Livestock Co., 107 Mont. 18, 29, 
79 Pac. (2d) 667 (1938). 

81 
Murray v. Tingley, 20 Mont. 260, 269, 50 Pac. 723 (1897). 

911611-Gl---48 
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applied to beneficial use; that "compliance is important only with regard 
to the doctrine of 'relation back' • • •, on due compliance. "D2 

With respect to adjudit:aled waters, the appropriator must employ 
an engineer to make a survey of the diversion works, and must file a 
petition with the county court containing a declaration that the water 
rights sought to be acquired shall be subject to the terms of any adjudica
tion decree. Parties who may be affected are made defendants; and 
on conclusion of the trial the court may enter an interlocutory or perma
nent decree allowing. the appropriation subject to prior adjudicated 
rights. Failure to comply with the statutory provisions deprives· the 
appropriator of the right to use water as against a subsequent appro
priator mentioned in or bound by a decree of the court.111 · The pro
cedure under the present law, originally enacted in 1921, replaced a 
procedure provided for in 1907 which included posting of notice, prose
cuting the work to completion with reasonable diligence, filing 
of application with the court to have the ditch capacity determined, 
examination by an engineer, and order by the court after hearing of 
objections if any should be filed.- The supreme court held that in
sofar as the act of 1907 was concerned, the legislature did not intend to 
declare that one who failed to comply with the terms of the statute, but 
who in the absence of any conflicting adverse right nevertheless had 
actually impounded, diverted, and put the water to a beneficial use, 
should acquire no title thereto; UG but that the 1921legislature unques
tionably intended that an appropriation of the waters of an adjudicated 
stream should not be made thereafter without a substantial compliance 
with the requirements of the statute then enacted, and that the method 
prescribed therein must be held to be exclusive.11

• One who thus ap
propriates water from an adjudicated stream is simply a junior appro
priator, with the rights and disabilities of an appropriator whose right 
is junior to the rights adjudicated in the original decree.DT 

-Vidal v. KeJUln, 100 Mont. 592, 594-595, 51 Pac. (2d) 235 (1935). 
As recently as 1949 the supreme court stated that a person may make a valid 
appropriation of water by actual diversion and use thereof witltout filing a 
notice of appropriation as defined in tlte sections of tlte statute relating to tlte 
appropriation of unadjudicated waters: Clavse11 v. Armingto11,- Mont.-, 212 
Pac. (2d) 440, 447-448 (1949). 

• Mont. Rev. Codes 1947, Ann., §§ 89--a29 to 89--844; Mont. Laws 1921, 
ch. 228. 

• Mont. Laws 1907, ch. 185. 
• Do.Ul v. ]olafiSOfl, 77 Mont. 229, 246, 250 Pac. 963 (1926). The ques

tion as to whetlter the metltod provided by the 1907 law was intended to be 
exclusive had been reserved in Afla&Ofldl1 Na.tioaal Bani v. ]ohflso11, 75 Mont. 
4{)1, 4{)9, 244 Pac. 141 (1926). 

• Afltl&oatlll Nmiorud Bank v. ]olanso11, 75 Mont. 4{)1, 411, 244 Pac. 141 
(1926); Do.Uia v.]olanso11, 77 Mont. 229,246,250 Pac. 963 (1926). 

• Qlligle)'Y. Mcllllosla, 88 Mont. 103,109,290 Pac. 266 (1930). 
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The riparian doctrine haS been repudiated in Montana. For many 
yean there was doubt as to the proper classification of the State with 
respect to this feature of water law, occasioned by observations con
cerning the riparian doctrine made from time to time in decisions of 
the supreme court. Those comments, however, were characterized as 
purely dicta by that court in a decision rendered in 1921 in a case in 
which, for the first time in the judicial history of Montana, there was 
squarely presented for consideration a claim of riparian right as against 
a claim of appropriative right.138 The court, feeling at liberty to treat . 
the matter as one of first impression, concluded that the common-law 
doctrine of riparian rights had never prevailed in the jurisdiction since 
the enactment of the Bannack Statutes in 1865.ue The repudiation 
of the riparian doctrine is complete; it applies to the use of water for 
"the so-called natural purposes: domestic use and watering livestock," 
as well as to irrigation.uo 

The distinction commonly made between ground waters flowing in 
defined subterranean channels and percolating waters is observed in 
Montana. It is held that subsurface water flowing in defined channels 
reasonably ascertainable is subject to the same rules of law as water 
flowing in surface streams, which in this jurisdiction is the appropria~ 
tion doctrine.m The subsurface supply of a stream, whether coming 
from tributary swamps or flowing in the sand and gravel constituting 
the bed of the stream, is as much a part of the stream as is the surface 
flow and is governed by the same rules.142 In the very few decisions in 
which rights of use of percolating waters were discussed, the rule of 
ownership by the owner of the overlying land, subject to the limitation 
that the use be made without malice or negligence, has been acknowl
edged or conceded.148 The supreme court stated, in a recent decision 
involving water deposited in "pot holes" which soon thereafter disap
peared entirely in the earth below: "When that happens, it loses its 
character as flow water and is no longer subject to the regulations of 
law which govern while it is capable of direction and control. Its 
identity and its ownership then become the same as that of the soil of 

,. Mettkr v. Ames Realty Co., 61 Mont. 152, 165, 166,170-171,201 Pac. 702 
{1921 ). 

,. The First Territorial Legislative Assembly passed an act, approved January 
12, 1865, authorizing owners or holders of possessory rights in land on or in the 
neighborhood of any stream to use the water for irrigation and to have rights 
of way for ditches over intervening property: Bannack Statutes, p. 367 • 

.. Wall4cev. Goldberg, 72 Mont. 234,244,231 Pac. 56 {1925). 
111 Hilger v. Sieben, 38 Mont. 93, 95, 98 Pac. 881 (1909); Ryan v. Quinlan, 

45 Mont. 521,533-534, 124 Pac. 512 (1912) • 
... Smith v. Duff, 39 Mont. 382,390, 102 Pac. 984 (1909). 
-Ryan v. Quinlan, 45 Mont. 521, 532-533, 124 Pac. 512 (1912); Rock 

Crelk Ditt:h 61 Fluf7UI Co. v. Miller, 93 Mont. 248, 260, 17 Pac. (2d) 1074 
(1933). 
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whK:h it forms a part. • 1M Seepage water fonning a natural accretioo 
to a stream is a part of the stream; an appropriatol' on the stream has 
the right to all such tributary flow even as against the owner of the land 
OD whK:h it rises. 1M 

Appropriative rights in Montana are not subject to statutory fOI'
feiture, that is, to loss £01' nonuse occurring over a prescribed period ol 
yean. The statutes provide that upon abandonment and c:essa.tion of 
use of water by the appropriator' 01' his successol' in interest, the right 
ceases; but that questions of abandonment shall be questions of ~ 
to be determined as other questions of fact.~ Issues of ahandonmc:nt 
of water rights have been raised in a number of cases decided by the 
supreme court. Hr 

Determinations of water rights are made 10lely by the courts, but a 
procedure is provided by statute under which the State Water Con
servation Board may initiate adjudications of rights of use of the waters 
of streams by directing the State Engineer to bring actions. The State 
Engineer or any party may apply to the court £01' the appointment of a 
refexee to whom the court may submit any and all issues ol fact. The 
making of hydrographic surveys by the State Engineer, to be introduced 
in evidence, is provided fOI'.lMI Commissioners may be appointed by 
the courts, upon petition of parties affected, fOI' the purpose of dis
tributing water to the holden of decreed water rights.1• 

Nebraska 

The ronstitution of Nebraska dedicates the use of the water of every 
natural stream to the people of the State, and provides that the right 
to divert unappropriated waters thereof £01' beneficial use shaD never 
be denied except when such denial is demanded by the public interest._. 
It is also declared that the necessity of water fOI' domestic and irrigation 
purposes is a natural want; lB that priority of appropriation shaD give 
the better right as~ users of water for the same purpose; but that 
in the ewent of insufficiency of supply domestic purposes have first 
preference and agriculture has preference over manufacturing; ~ 

-Wood-If •· Pertias. 116 l.lcmt. 46. 52, 147 Pac. {2d) 1016 (1944 ). 
citing Ry.a •· Q.WU... 45 Mont. 521, 532, St&Jwa, footnore 143. 

- .&-lud C...l Ce. •· Dillo• EleetJV Light 61 Po_,. Co .. 34 Mcmt. 135, 
1~141. 85 Pac. 880 (1906); WOOilzNri •· Perlias. 116 Mcmt. 46. 5S-54. 
147 Pac. (2d) 1016 (1944). 

-Mont. Iter. Codes 1947, ADa, §89-802. 
-The principles f1l abaDdomneat are weD stated ia n- .... BtJ1Z. 66 

llont. 161,166-168,213 Pac. 597 (1923). 
- Mont. Iter. Codes 1941. Ana., II 89--84 7 to 89-855. 
-Mont. Iter. Codts 1947, ADa, u 89-1001 to 89-1024. 
-Nebr. Comt., art. XV, US and 6. 
-Nebr. Comt., art. xv. I 4. 
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vided, that no inferior right may be acquired by a superior right without 
just compensation.112 The constitution provides further that the use 
of water for power purposes shall never be alienated, but may be leased 
or otherwise developed as prescribed by law.lA The statute governing 
the appropriation of water requires the holder of an approved appli
cation for water power, before using the water, to lease from the State 
the use of all water so appropriated, such lease to run for not more 
than 50 years. Upon expiration of the lease the value of improvements 
is to be appraised by the State Department of Roads and Irrigation, 
subject to appeal to court, and the value as finally determined is to be 
paid to the lesee owning such improvements by any subsequent Iessee.JM 

Jurisdiction over all matters pertaining to water rights for irrigation, 
power, or other useful purposes is vested in the Department of Roads 
and Irrigation.11111 · The statute provides an exclusive procedure for 
appropriating water, the first step being the making of an application 
to the Department for a permit, the Department to issue a certificate 
when tJ:te prerequisites for a completed appropriation have been com
plied with.llill When the use of appropriated water ceases, the right 
ceases. It is the duty of the Department, if it finds that an appropria
tion has not been used beneficially for more than three years, to hold 
a hearing to determine whether the right shall not be declared forfeited, 

• Nebr. Const., art. XV, § 6: The preference in favor of domestic pmposes 
• wu placed in the constitution in 1920. A similar statutory preference (Rev. 

Stats. 1943, § 46-204), enacted much earlier, did not provide for compensa
tion; but the Nebraska Supreme Court held that vested rights of completed 
appropriations could not be destroyed without compensation: Kearney WIller (fJ 

Electric Powns Co. v. Alfalfa Irrigation Dist., 97 Nebr. 139, 146, 149 N. W. 363 
(1914). In a Calle decided in 1942, a public power and irrigation district con
teaded that it had the right to take water in excess of its appropriation a11 

against a prior appropriation for power purposes, a11 long as the water could be 
put to beneficial use in the irrigation of farm lands: Loup River Publie Power 
Dist. v. North Loup River Publie Pown & Irr. Dist., 142 Nebr. 141, 151-152, 
156, 5 N. W. (2d) 240 (1942). The supreme court stated: "It was clearly the 
intention of the framers of our Constitution to provide that water previously 
appropriated for power purposes may be taken and appropriated for irrigation 
use upon the payment of just compensation therefor. It never wu the inten
tion of the framers of the Constitution to provide that water appropriated for 
power purposes could thereafter arbitrarily be appropriated for irrigation with
out the payment of compensation. • • • We necessarily come to the con
clusion that a senior appropriative right for power purposes may not be destroyed 
by a superior user except by the employment of formal condemnation proceed
ings and the tender of compensation prior to interference." 

,. Nebr. Const., art. XV, I 7. 
-Nebr. Rev. Stats. 1943,§ 46-236. 
•Nebr. Rev. Stats. 1943, §46-209. 
• Nebr. Rev. Stats. 1943, §§ 46-233 to 46-243. Exclusiveness of present 

statutory procedure: Enterpris• Irr. Dist. v. Tri-Stat• lAnd Co., 92 Nebr. 121, 
147-148, 138 N. W. 171 (1912); Kersenbroci v. Boyes, 95 Nebr. 4071 409-4111 
145 N. W. 837 (1914). 
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appeal lying to the supreme court from the Department's decision.m 
The riparian doctrine is a part of the water law of Nebraska, but its 

practical importance in relation to that of the appropriation doctrine 
has been substantially reduced as the result of decisions of the supreme 
court. The existence of the riparian doctrine, as modified by the irri
gation statutes, was recognized in several early decisions.118 Two de
cisions rendered in 1903, on the same day, thoroughly considered the 
law of riparian rights and held it applicable to every part of the State 
except as altered or supplemented by legislation.1• Two other de
cisions, rendered on rehearing in 1905 on the same day, had the effect 
of putting the riparian owner who does not make actual use of the water 
before the time of vesting of appropriative rights in a position where he 
has no recourse other than to recover such damages for the impair
ment of his riparian rights as he can actually prove, thus eliminating 
much of the common-law advantage of location of the riparian land 
with respect to appropriative rights on the same stream.1• 

The Nebraska Supreme Court in 1933 approved what it termed the 
American rule of reasonable and beneficial use of percolating ground 
waters upon the overlying land, with a reasonable proportion to each 
owner of overlying land if the supply is insufficient for all. 181 Such 
approval was given in a decision in which is was not necessary, in 
sustaining the trial court's judgment, to adopt the rule in question. 
However, the supreme court stated subsequently, referring to that case: 
"We are committed to the rule: 'The owner of land is entitled to appro-

-Nebr. Rev. Stats. 1943, § 46-229, amended Sess. Laws 1947, ch. 172. 
Prior to the 1947 amendment, the section had provided that an appeal might 
be taken to the district court of the county in which the point of divenion was 
situated. Based upon that statutory authorization, the supreme court hdd in 
1930 that the taking of appeal to the district court instead of directly to the 
supreme court was proper: State v. Oliun Bros., 119 Nebr. 302, 303, 228 N. W. 
864 (1930). The provision is not unconstitutional: Knserabrocl v. Boyes, 95 
Nebr. 407, 409-411, 145 N. W. 837 (1914); DtUDsoa Courat7 Irr. Co. v. Mc
Mtdleii,120Nebr. 245,247,250,231 N. W. 840 (1930). 

• Eidnnilln Ice Co. v. Guthrie, 42 Nebr. 238, 253, 60 N. W. 717 ( 1894); 
Clark v. Cambridge & .A.rapah011 Irr. & Improunru11t Co., 45 Nebr. 798, 806, 64 
N. W. 239 (1895); Slatt11r7 v. Harley, 58 Nebr. 575, 577, 79 N. W. 151 (1899). 

• CrtUD/ord Co. v. HathtUDa,, 67 Nebr. 325, 339, 342, 93 N. W. 781 (1903); 
Meragv. Coffee, 67 Nebr. 500,511-512,93 N. W. 713 (1903). 

-McCool Irr. El Water Pomn Co. v. Crews, 70 Nebr. 109, 121-127,96 N. W. 
996 (1903), 102 N. W. 249 (1905); Cli1111 v. Stock, 71 Nebr. 70,80-83,98 N. W. 
454 (1904), 102 N. W. 265 (1905). For later decisions in which riparian 
rights were considered, aee: Southn~~ NebTasla Pomn Co. v. Ta,lor, 109 Nebr. 
683,686-687, 192 N. W. 317 (1923); Slatt11r7 v. Dout, 121 Nebr. 418, 420, 237 
N. W. 301 ( 1931); Fairbury v. Fairbury MiU & Eleuator Co. 123 Nebr. 588, 
592, 243 N. W. 774 (1932); OsttlrJJiilfl v. C1111tral Nebrasla Public Pomn & 
Irr. Dist., 131 Nebr. 356, 362-366, 268 N. W. 334 (1936); McGiraley v. Platte 
Valley Public Pomn & Irr. Dist.,132 Nebr. 292,296-298,271 N. W. 864 (1937). 

• Olsoa v. Wahoo, 124 Nebr. 802,811,24:8 N. W. 304: (1933). 
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priate subterranean water.i found under his land, but his. use thereof 
must be reasonable, and not injurious to others who have substantial 
rights in such waters.'" 182 Even more recently, in affirming judgment 
for damages against a public power district, the supreme court rejected 
the district's contention that the common law was in force in Nebraska 
as to subsurface percolating waters and that it had a lawful right to 
dig on its own land without liability for resulting drainage of subsurface 
waters from adjacent lands, and reaffirmed the principle that the 
American rule of reasonable use, in conflict with the common law, had 
been adopted in Nebraska and was the law in that State.168 

Determinations of water rights are made by the Department/6' from 
which appeal may be taken to the supreme court.1611 If not appealed 
from, these determinations constitute final adjudications and cannot 
be collaterally attacked.166 This statutory procedure of adjudication of 
water rights was taken from the procedure established in Wyoming. 
The supreme court held in 1943 that the legislative grant of jurisdiction 
to the Department did not include the power to adjudicate vested 
rights or to make an adjudication with respect to the apportionment of 
water between users after diversion into common private ditches, that 
being a function belonging to the courts.167 Distribution of water from 
streams to the holders of water rights is made, under the direction of the 
Department, by superintendents of two statutory water divisions and 

,.. Osterman v. Central Nebraska Public Power & Irr. Dist., 131 Nebr. 356, 
365, !68 N. W. 334 (1936), citing Olson v. Wahoo, supra (footnote 161). 

111 Luchsinger v. Loup River Public Power Dist., 140 Nebr. 179, 181-183, 
299 N. W. 549 (1941). The supreme court stated that subirrigation in the 
natural condition of land used for farming was a valuable property right attached 
to the land itself, citing the Osterman case {footnote 162) which in turn cited 
Olson v. Wahoo (footnote 161). The court went on to state that a rule of law 
in conflict with the common law of England had been adopted in Nebraska in 
language quoted from Olson v. Wahoo stating the principles of the American 
rule. "It is argued, however, that this is dictum in the opinion in which it 
appears and not binding on defendant in the present controversy. Whatever 
may be thought of its applicability to the case in which the rule was adopted, 
it answen for itself as a sound proposition of law essential to the protection of 
property rights of private individuals and is consistent with the Constitution and 
with morality and justice. • • • The American rule is not only law in 
Nebraska, but it applies to property damaged for public use as well as to property 
taken for public use. • • *" 

... Nebr. Rev. Stats. 1943, § § 46--226, 46--230 to 46--232. 
18 Nebr. Rev. Stats. 1943, § 46--210. 
,. Ftlrmers' Irr. Dist. v. Frank, 72 Nebr. 136, 152, 100 N. W. 286 (1904); 

Enterprise Irr. Dist. v. Tri-Stattt Land Co., 92 Nebr. 121, 135, 149-150, 138 
N. W. 171 (1912), writ of error dismissed, Enterpristt Irr. Dist. v. Farmers 
Mutual Canal Co., 243 U.S. 157 {1917); In rtt Claim Affidavit of Parsons, 148 
Nebr. 239,243,27 N. W. (2d) 190 (1947). 

111 Plunkett v. Parsons, 143 Nebr. 535, 540, 10 N. W. (2d) 469 (1943). 
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by cnmmissionen of water districts created by the Department within 
the water divisions.-

Nevada 

I The water of aliiiOUI'Cel of water supply, whether above or below the 
surface of the ground, is declared by statute to belong to the public ' 
and, subject to existing rights, to be available for appropriation for 
beneficial use.- An exclusive procedure for the appropriation of ' 
water is provided, the first step being an application to the State Engi
Deel' for a permit; the applicant being entitled to the issuance of a cer
tificate upon making satisfactory proof that the appropriation has been ' 
axnpleted in aa:ordance with the requiremen~ of the statute.110J Ap
propriations of water for watering range livestock are subject to special · 
procedure, which iucludes applicatioos to the State Engineer, and 
which protects subsisting righ~ to water range livestock at particular 
plaa:s.. J.n t In case of failure to make beneficial use of water during five 
successiwe ~ the right is forfeited and the water so formerly appro-
priated may be appropriated again by any qualified person.11~ . 

The Nevada Supreme Court had for decision in 1949 1ft the question · 
as to whether a water right could be acquired by prescription against · 
the owner of a right vested by diversion and beneficial use prior to · 
1903,1~'4 the ad-wene use beginning in 1933. The court cited an early 
decision JB as authority for the settled principle that prior to the enact- • 
ment of the water law, a water right already in existence might 1>e ac
quired by another by ad-wene use, and stated that it was not then pre
pared to OYemJle that decision nor to read into the water law some
thing not found there even by implication. However, this conclusion 
was reached reluctantlyjthe court believed "that ad-wene use is wholly 
unwananted, unnecessary and clearly dangerous to the appropriation 
and distribution of public property" and expressly invited the attention 

- Nda-. Rev. Stats.. 1943, §§ 46-215 to 46-225. 
- NeY. Camp. Laws 1929, U 7890 and 7891. 
- NeY. Camp. Laws 1929, §§ 7944 to 7962. 
- NeY. Camp. Laws 1929, §§ 7979 to 7985. 
-NeY. Camp. Laws 1949 Supp., § 7897 (amendment by Sess. Laws 1949, 

cb. 83). Tbe legislature had tbe right to provide for forfeiture of appropriative 
rights acquired aftrr tbe date of euactment; but tbe ouly way in which preexisting 
rights c:uuld be lost was by intentional abandomnent, for forleiture would impair 
such rights OODtra.ry to another section of tbe statute providing that nothing 
0011taioed therein should impair anyftStecl right to tbe use of water: I a r• Mau 
S;riag .U Its Tribat.us. 60 Nev. 280, 289-291, 108 Pac. (2d) 311 (1940). 

- A,IU.tima of FiliJJiiai.-NeY.-, 202 Pal!. (2d) 535,539-541 (1949). 
--rhe oflice of State EngiDI'ft' was created by NeY. Sess. Laws 1903, p. 18; 

aDd tbe pi'O(lfldure ol initiating appropriatiom of water by making application 
totbe State EngiDI'ft'was provided by Sess. l-aws1905, p. 66. 

- AlltilonY. B,.,_,. 22 NeY. 242.38 Pal!. 439 (1894). 
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of the legislature to the problem. The legislatun; then in session, 
amended the water appropriation statute to provide that no prescriptive • 
right to the use of any public water ~-hether appropriated or unappro
priated could be acquired by adverse use or adverse possession for any 
period of time "-hatsoever; that any such right to appro~te any water 
must be initiated by makin.P application to the State Engineer for a per
mit and not otherwise. u. 1 

The riparian doctrine; although at one time recognized in Nevada, 
was repudiated in 1885.1" The supreme court, in so rejecting that 
doctrine, specifically overruled a former decision 118 in which land pat
ented by the United States prior to the congressional enactment of 
July 26, 1866 Ift was held to have riparian rights as against a prior 
appropriator. There has been no recognition of the riparian doctrine 
in subsequent decisions.-

Early decisions or expressions of opinion by the Nevada Supreme 
Court were to the effect that percolating waten belonged to the owner 
of the overlying land, except in the case of water percolating to a creek 
from a spring which supplied water to the creek. JA In 1939 a com
prehensive act relating to the appropriation of ground waten was 
passed,- which repealed and replaced earlier legislation .. and which 
was extensively amended in 1947 and 1949... An ground waters are 
declared to belcng to the public and to be subject to appropriation only 

•Nno. Sess. Laws 1949, ch. 83, amending Camp. Laws 1929,17897; <bop. 
Laws 1949 Supp .. 17897. 

• Joan Y • .dtlimu, 19 Nev. 78, 84--88, 6 Pac:. 442 (1885). lliparian righu 
were rd'en-ed to, but were not tbe basis of decisioo in: LD6JeU Y. s;,.,_. 2 
Nno. 274,276-278 (1866); OphirSilDn Mia. Co. Y. c.~.4Nev. 534,543 
(1869); Couiagtoa Y. &dn, 5 Nev. 281,282-283 (1869). 

• Y-.rUI:U Y. Htziau, 7 Nno. 249, ~257 (1872). To tbe ame efl'ect: 
Uaioa Mill61 Mia. Co. Y. Ferris, 2 Saw. 176,24 Fed. Cas. 594 (1872). 

-14 Stat. L 253,19, U.S. Rev. Stats., 12339. 
• See Reao Srrultialf, MilL B Retl.aitna Worb Y. Steuautna, 20 Nev. 269, 

21 PM:. 317 (1889); T16NUUZ. Y. Wiatns, 29 Nev. 88, 105-107, 85 Pac:. 280 
(1906), 89 PM:. 289 (1907); Ia re H..boldt IO.er, 49 Nev. 357,361-862,246 
Pac. 692 (1926); Steptoe LWe Stocl.: Co. v. Gtdle7, 53 Nev. 163, 172, 295 Pac:. 
772 (1931); Ia re MtD&Se Sprilclf .U Its Triblll4ries, 60 Nev. 280, 286, 108 
PM:. (2d) 311 (1940). 

• MDJin Y. CtddJDeU, 7 Nev. 363, 366--367 (1872); Strtzil Y. Br~ 16 Ne.. 
317, 321, 323 (1881 ). See mmments and citations in CtUtleUi •· Ccmutoci 
Taaul Co., 26 Nno. 2M, 295-297,66 Pac:. 950 (1901), in which,~. tbe 
qurstion al rights of owners ol ovmying laods to percDiating waten - not 
Jl'UR(I upon. 

- Nno. Sess. Laws 1939, ch. 178; Camp. Laws 1941 Supp.. §I 7993.10 to 
7993.24. 

• Nno. Sess. Laws 1915, ch. 210; Camp. Laws 1929, U 7987 to 7993; 
amended Sess. Laws 1935, ch. 1M, and Sess. Laws 1937, ch. 149. 

• Nno. Sea. Laws 1947, ch. 43, and Sess. Laws 1949, ch. 103; <bop. Laws 
1949 Supp., u 7993.11 to 7993.21. . 
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under the State laws relating to the appropriation of water; but the 
development of ground water for domestic purposes where the draught 
does not exceed two gallons per minute is exempted from regulation. 
Appropriations are made under the procedure provided in the general 
water law, the first step in which is an application to the State Engineer 
for a permit to make the appropriation. Certain provisions, however, 
relate to the time of installation of the well in relation to the dates of 
enactment of earlier legislation.185 Failure for five successive years to 
make beneficial use of ground water works a forfeiture of an undeter
mined right and an abandonment of a determined right. Administra
tion of the provisions of the act, which cover the acquirement and loss 
of rights, adjudication of rights, and withdrawal of water in time of 
shortage, is vested in the State Engineer. 
I The State Engineer, either upon his own initiative or upon petition 

of one or more water users, may determine the rights to the use of 
the waters of a stream. His order of determination is filed in court, 

· whereupon it has the legal effect of a complaint in a civil action. At 
the conclusion of the trial a decree is entered affirming or modifying 
the order of the State Engineer.188 The administration of the statutes 
providing for the distribution of water and for the creation of water 
districts is vested in the State Engineer.187 ( 

New Mexico 

The constitution of New Mexico declares that the unappropriated 
water of every natural stream, perennial or torrential, belongs to the 
public and is subject to appropriation for beneficial use, priority of 
appropriation giving the better right.188 

The general water appropriation statute contains a provision with 
respect to appropriable waters similar to the constitutional provision 
above noted.188 It provides also that flood waters may be appropriated 
upstream under conditions that would result in a considerable return 
flow above the works of other appropriators.190 "Artificial surface 
waters" escaping from projects or constructed works are declared to 
be primarily private and subject to beneficial use by the owner or de
veloper. However, when such waters pass unused beyond his control 
and into a natural stream, and have not been used beneficially by him 
for a period of four years from their first appearance, they are subject 
to appropriation, but the appropriator gains no right to compel the 

... Nev. Sess. Laws 1947, ch. 43, § 9; Comp. Laws 1949 Supp., § 7993.18. 
210 Nev. Comp. Laws 1929, § § 7905 to 7923. 
111 Nev. Comp. Laws 1929, §§ 7939 to 7942. 
• N. Mex. Const., art XVI, § 2. 
• N.Mex. Stats. 1941, Ann.,§ 77-101. 
,.. N. Mex. Stats. 1941, Ann., § 77-528. 
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owner or developer to continue the water supply otherwise than by 
contract, grant, dedication, or condemnation.191 An intending appro
priator must make application to the State Engineer for a permit; 
upon completion of works the State Engineer issues to the permittee 
a certificate of construction, and upon application of the water to 
beneficial use, a license to appropriate the water.192 Apparently 
this is the exclusive procedure for appropriating waters to which the 
statute applies.198 The water right is forfeited if the holder fails to 
use the water beneficially for a period of four years, except in the case 
of water for storage reservoirs; but the present statute contains a 
proviso to the effect that forfeiture shall not necessarily occur if. 
circumstances beyond the control of the holder have caused nonuse, 
such that the water could not be placed to beneficial use by his diligent 
efforts.19

' Stockmen or stock owners who construct water tanks or 
ponds having a capacity of 10 acre-feet or less, for watering stock, 
are exempted from the requirements of the water appropriation 
statute.195 An early statute, still extant, accords certain preference 
rights to the use of waters to unincorporated communities in which 
the population exceeds 3,000.198 

The riparian doctrine has been consistently rejected in New Mexico. 
The Territorial supreme court held that the common law as to rights 

111 N.Mex. Stats. 1941, Ann.,§ 77-525 . 
... N.Mex. Stats. 1941, Ann.,§§ 77-501 to 77-521. 
111 See Farmers' Development Co. v. Rayado Land & Irr. Co., 28 N. Mex. 

357, 368, 213 Pac. 202 ( 1923). 
1
" N. Mex. Stats. 1941, Ann., § 77-526. The proviso was enacted in 1941: 

N.Mex. Laws 1941, ch. 126. Prior to the enactment of this proviso, the section 
had been construed by the New Mexico Supreme Court in several cases. The 
court held in 1911 that this legislation was declaratory of previous judicial law, 
except that previously no specific tinie limit had been set: Hagerman Irr. Co. 
v. McMurry, 16 N.Mex. 172, 179-180, 113 Pac. 823 (1911). The court held 
later that this section refers to quantity of water and not to period of use; that is, 
the appropriator under the present statute may hold his right by using, in good 
faith, at any time during the year, the quantity of water so appropriated: 
Harkey v. Smith, 31 N. Mex. 521, 528-529, 247 Pac. 550 {1926). In 1937 it· 
was stated that when water fails to reach the point of diversion without the 
fault of the appropriator and he is at all times ready and willing to put the water 
to the usual beneficial use, there is no forfeiture of his right for nonuser: New 
Mexico Products Co. v. New Mexico Power Co., 42 N. Mex. 311, 321, 77 Pac. 
(2d) 634 (1937). In 1950 the court held that a forfeiture did not take 
place where, throughout the periods Of nonuse, irrigation was impractical or 
impossible because of droughts: Chavez v. Gutierrez, 54 N. Mex. 76, 213 Pac. 
(2d) 597, 600 ( 1950). Referring to § 77-526 of the 1941 Compilation, which 
contained the proviso above noted, the court stated: "Our statutes recognize 
the unfairness in loss of a water right through nonuse where conditions beyond 
the control of the owner of such right prevent use." 

,. N. Mex. Stats. 1941, Ann., § 77-803. Applied in: First State Bank of 
.Alamogordo v.McNew, 33 N.Mex. 414,427,269 Pac. 56 {1928). 

110 N.Mex. Laws 1889, ch. 70; Stats. 1941, Ann.,§ 14-4501. 
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o£ riparian owners was not in force in that jurisdiction; 117 that the 
law of prior appropriation had existed under the Republic of Mexico 
and had been the settled law of the Territory by legislation, custom, 
and judicial decision; 188 and that the appropriation doctrine had 
superseded the riparian doctrine as a matter of necessity arising from 
the climatic and agricultural conditions of the region.111 The State 
supreme court has held to the same effect. 200 

New Mexico, while not the first State to enact ground-water legisla
tion, has pioneered in this field in that its ground-water administrative 
statute, after having been declared unconstitutional and subsequently 
reenacted in corrected form, was the first of the Western State ground
water statutes to be put into active operation and has set the pattern 
for much of the subsequent legislation in that field in the West. The 
first New Mexico statute, enacted in 1927,2°1 was declared invalid in 
Yeo v. Tweedy 202 because it violated a constitutional prohibition 
against legislation by mere reference to title of preexisting legislation. 
However, the supreme court held in that case that the 1927 statute, 
while objectionable in form, was declaratory of existing law, was not 

· subversive of vested rights of owners of lands overlying the waters of 
an artesian basin the boundaries of which had been ascertained, and 
was fundamentally sound. At the ensuing session of the legislature 
the present law was enacted; and it has been amended or supplemented 
subsequently in various particulars.208 This law provides that the 
waters of underground streams, channels, artesian basins, reservoirs, or 
lakes, having reasonably ascertainable boundaries, belong to the public 
and are subject to appropriation. Intending appropriators for 
irrigation or industrial uses of water must first make application to the 
State Engineer for permits. Claimants of vested ground-water rights 
may file declarations of their claims. Water rights not exercised for 
four years are forfeited. In certain instances artesian conservancy 
districts and the State Engineer have concurrent authority in regulating 
the installation and use of artesian wells. 2M 

'"Trambley v. Luterman, 6 N.Mex. 15, 25,27 Pac. 312 (1891) . 
... United States v. Rio Grande Dam & 1rr. Co., 9 N. Mex. 292, 306, 51 Pac. 

674 (1898). 
111 Albuquerqu• Land & 1". Co. v. Gutierrez, 10 N. Mex. 177, 236-237, 

61 Pac. 357 (1900); Hagerman 1rr. Co. v. McMurry, 16 N.Mex. 172, 181-182, 
113 Pac. 823 (1911). 

101 Snow v. Abalos, 18 N. Mex. 681, •593, 140 Pac. 1044 (1914); Carlsbad 
1". Dist. v. Ford,46 N.Mex. 335,341,128 Pac. (2d) 1047 (1942). 

101 N.Mex. Laws 1927, ch. 182. 
- Yeov. Tweedy, 34N. Mex. 611,286 Pac. 970 (1930). 
101 N. Mex. Laws 1931, ch. 131; Stats. 1941, Ann.,§§ 77-1101 to 77-1111; 

Laws 1943, ch. 70; Laws 1947, ch. 21; Laws 1949, ch.l78 . 
... N. Mex. Stats. 1941, Ann., §§ 77-1201 to 77-1212. See Pecos Valley 

Artesian Conservancy Dist. v. Peters, 50 N. Mex. 165, 183, 173 Pac. (2d) 490 
(1945, 1946). 
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The constitutionality of tile ground-water law, which for nearly two 
decades has been taken for granted, now is under attack in a group of 
cases on appeal to the Supreme Court of New Mexico.- The trial 
court held in these cases that both the artesian waters and the shallow 
ground waters in litigation were public waters, a valid right to the use 
of which could be obtained after the effective date of the 1931law only 
by compliance with the provisions of that law. It was further held that 
the law of 1931 did not infringe either the State constitution or the 
Federal constitution, but was a valid exercise of the police·power of the 
State in the regulation of the use of its public waters; and that the de
cision in Yeo v. Tweedy had become a rule of property and should not 
be disturbed or reconsidered. The appeal was argued before the su
preme court in August 1950. Counsel for the defendants contended 
in the argument, according to a newspaper account,- that there was 
no basis in law or custom for the decision in Yeo v. Tweedy, which re
sulted in enactment of the 1931 law, whereas counsel for the State 
contended that that decision had become a rule of property in the 
State and that upsetting it would involve millions of dollars in damages. 

Adjudications of water rights are made exclusively in the courts. 
Upon completion of the hydrographic survey of any stream system by 
the State Engineer, the Attorney General is authorized to initiate a 
suit on behalf of the State to determine all water rights ·concerned, 
unless such suit has been brought by private parties. In any suit to 
determine water rights all claimants are to be made parties, and the 
court is required by statute to direct the State Engineer to furnish a 
complete hydrographic survey.207 The State Engineer has supervision 
over the apportionment of waters, may create water districts, and may 
appoint waterrnasters upon application of water users within districts.208 

The statute provides that such supervision shall extend to the apportion
ment of water according to licenses issued by the State Engineer and 
adjudications of the courts.209 The old established "community 
acequias", which base their rights upon Spanish and Mexican laws 
and customs and some of which antedated the acquisition of the terri
tory by the United States, are accorded certain preferences in respect 
to public regulation.210 

• State ex rei. Bliss, State Engineer v. Doritz et al., in the District Court 
of Chavez County, New Mexico, Nos. 13791, 13883, and 14928. · · 

• Albuquerque Journal, Albuquerque, N.Mex., August 29, 1950. 
• N.Mex. Stats. 1941, Ann.,§§ 77-402, 77-404 to 77-410. 
• N.Mex. Stats. 1941, Ann.,§§ 77-201 to 77-305. 
• N. Mex. Stats. 1941, Ann., § 77-209. See Vanderwork v. Hewes, 15 

N. Mex. 439, 443-446, 449, 110 Pac. 567 (1910); Pueblo of Isleta v. Torr.dre, 
18 N.Mex. 388,392,137 Pac. 86 (1913). 

• N. Mex. Stats. 1941, Ann., §§ 77-502 and 77-802. Paeblo of Isleta v. 
Tond,.,18 N.Mex. 388,392, 137 Pac. 86 (1913). 
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North Dakota 

The constitution of North Dakota provides that all flowing streams 
and natural watercourses shall forever remain the property of the State 
for mining, irrigating, and manufacturing purposes.111 

It is provided by statute that all waters from all sources of supply 
belong to the public and are subject to appropriation for beneficial 
use.111 Appropriations of water are initiated by making application 
to the State Engineer for permits; the State Engineer, subject to the 
approval of the Water Conservation Commission, may grant water 
rights. On completion of works a certificate of construction is issued, 
and on application of the water to beneficial use, a license to ap
propriate the water is issued.118 Failure to use water beneficially for 
three years results in forfeiture of the right.214 Another statute pro
vides for the reversion to the public of water formerly appurtenant 
to land but the use of which has been abandoned. 216 

The possessor or owner of agricultural land desiring to utilize for 
irrigation or stock watering purposes the flood waters of any draw, 
coulee, stream, or watercourse having a flow of not to exceed one
third cubic foot per second during the greater part of the year, may 
file a location certificate with the State Engineer. This is approved 
and becomes a permit to appropriate water if no objection is filed; 
if objections are filed, the general appropriation procedure governs.218 

Riparian rights in the Territory of Dakota were recognized by the 
United States Supreme Court in Sturr v. Beck,116a a case appealed from 
the supreme court of the Territory. Reference was made in that deci
sion to a Territorial statute to the effect that the owner of land owned 
water standing on or flowing over or under the surface of the ground 
but not forming a definite stream, and that the landowner might use 
the water of a definite natural surface or subterranean stream while on 
his land but that he might not prevent its natural flow.217 That statute 
was carried over into the laws of the State of North Dakota and is 
still on the statute books. 218 The State supreme court held that the 
common-law doctrine of riparian rights was in force in the Territory 
at the time of the adoption of the State constitution, and that such rights 
could not be divested by the constitutional provision declaring that all 
streams and watercourses shall remain the property of the State for 

,.,. N.Dak. Const., § 210. 
111 N. Dak. Rev. Code 1943, § 61.0101. 
111 N.Dak. Rev. Code 1943, §§ 61.0230, 61.0402 to 61.0415 • 
... N.Dak. Rev. Code 1943, § 61.1402. 
-N.Dak. Rev. Code 1943, § 61.1404. 
-N.Dak. Rev. Code 1943, §§ 61.0418 to 61.0421. 
-Stu" v. Beck, 133 U.S. 541, 547, 551 ( 1890). 
"" Terr. Dak. Civ. Code, § 255. 
111 N.Dak. Rev. Code 1943, §47.0113. 
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certain designated purposes,218 referred to above.220 The supreme 
court has adhered to the riparian doctrine in the very few cases in which 
riparian rights have been considered.221 

, 

The statute relating to the ownership of water above noted, originally 
enacted by the Territory of Dakota and still a part of the State law,222 

states a rule of unqualified ownership of ground water not forming a 
definite stream-that is, percolating water-on the part of the owner 
of overlying land; and it accords only a right of use of a definite under
ground stream to the landowner, no greater and no less than in case of 
a surface stream. Apparently no decisions of the supreme court have 
been rendered with respect to ground waters. 

The water appropriation statute provides procedure for the adjudica
tion of water rights in actions brought by the Attorney General upon 
completion of hydrographic surveys by the State Engineer, and for 
the making of such surveys for use in complete stream adjudications 
initiated by private parties.228 The State Engineer is appointed by the 
Water Conservation Commission and is the Commission's secretary 
and chief engineer.226 He is authorized to make rules and regulations 
for the discharge of his functions; but his rules and regulations relating 
to applications to appropriate water, inspection of works, issuance of 
licenses, and determination of rights are subject to modification if re
quired by a vote of the Cmnmission on appeal from a decision of the 
State Engineer.221 The Commission is vested with full control over 
all unappropriated public waters to the extent necessary to discharge 
its functions,Z28 and is granted certain powers with respect to the control 
of the flow of streams. 227 

Oklahoma 

A statute, copied from a very early enactment of the . Territory of 
Dakota,228 and retained by the legislatures of both North Dakota and 
South Dakota, declares that the owner of land owns water standing 

.,. See svpra, n. 211, p. 748. 
• Bigelowv. Draper,6 N. Dak.152,162-163, 69 N. W. 570 (1896). 
• See supra, n. 217, p. 748, and n. 218, p. 748 . 
... See McDonough v. Russell-Miller Mill. Co., 38 N.Dak. 465, 471-473, 165 

N. W. 504 (1917); Johnson v. Armour & Co., 69 N. Dak. 769, 776-779, 291 
N. W. 113 (1940). Reference was made in both cases to the statute according to 
the owner of land the right to use the water of a definite stream so long as it 
remains on his land, now N. Dak. Rev. Code 1943, § 47.0113, footnote 9 above. 

• N.Dak. Rev. Code 1943, §§ 61.0315 to 61.0319 • 
... N. Dak. Rev. Code 1943, § 61.0301. 
• N.Dak. Rev. Code 1943, §§ 61.0313 and 61.0314. 
• N.Dak. Rev. Code 1943, §§ 61.0226 and 61.0229. 
• N. Dak. Rev. Code 1943, § 61.0214, amended by Laws 1944-1945, ch. 

328, and§§ 61.0235 to 61.0245. 
• Terr. Dak. Civ. Code, § 255. 
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on or flowing over or under the surface, but not forming a definite 
stream, and that he may use the water of a definite natural surface or 
underground stream so long as it remains on his land but may not 
prevent its natural flow.129 

Acquisition of the right to make beneficial use of any water is in
itiated by making application to the Oklahoma Planning and Resources 
Board for a permit to appropriate the water. On completion of the 
works a certificate of completion of construction is issued, and on ap
plication of the water to beneficial use, a license to appropriate the 
water.280 The Oklahoma Supreme Court has placed a construction 
upon the procedure for acquiring appropriative rights for irrigation 
purposes that is unique in Western water law; viz., that a hydrographic 
survey and court adjudication of existing water rights are conditions 
precedent to the granting by the State administrator of a valid permit 
to appropriate water for irrigation.281 The court in 1943 referred to 
the fact that in Owens v. Snider 212 a court decree determining water 
rights for irrigation under the general water appropriation act had been 
held to be a condition precedent to the issuance of a permit to irrigate; 
but decided that a determination of water rights had not been made 
a preliminary requirement to the issuance by the Conservation Com
mission (predecessor of the Planning and Resources Board) of a permit 
to a power corporation to develop water power.283 Forfeiture of the 
appropriative right results from failure to use the water for a period 

• of two years; 284 and on abandonment of the use of water appurtenant 
to land, the water becomes public water subject to appropriation.235 

The riparian doctrine has been referred to in various cases decided 
by the Oklahoma Supreme Court, chiefly in controversies relating to 
stream pollution or interference with the natural flow of streams for 
purposes other than irrigation.238 The court, in a controversy over 
the use of a pond, formed in a former stream channel, for a fish hatchery 
and fishing resort, quoted the statute relating to the use by the land-

-Okla. Stats. 1941, Tit. 60, § 60. 
-okla. Stats. 1941, Tit. 82, §§ 21 to 59. 
• Gay v. Hicks, 33 Okla. 675, 68~85, 124 Pac. 1077 (1912); Oweas v. 

Sraider,52 Okla. 772,775,778-781,153 Pac. 833 (1915). 
• See supra, n. 231. 
• Grtmd Hydro v. Grand River Dam .Authority, 192 Okla. 693, 69H96, 

139 Pac. (2d) 798 (1943) • 
.. Okla. Stats. 1941, Tit. 82, § 32. 
-okla. Stats. 1941, Tit. 82, § 34. 
• See Markwardt v. Guthrie, 18 Okla. 32, 37, 54,90 Pac. 26 (1907); Chicago, 

R. I. & P. Ry. v. Groves, 20 Okla. 101, 111, 93 Pac. 755 (1908); Zalaback v. 
Kingfisher, 59 Okla. 222, 223, 158 Pac. 926 (1916); Burkett v. Bayes, 78 Okla. 
8, 10, 187 Pac. 214 {1918, 1920); Enid v. Brooks, 132 Okla. 60, 61--63, 269 Pac. 
241 {1928); Oklahoma City v. Tytenicz, 171 Okla., 519,520-521,43 Pac. {2d) 
747 {1935); Martin v. British .American Oil Producing Co., 187 Okla. 193, 195, 
102 Pac. {2d) 124 (1940). 
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· owner of a definite stream 111' and stated that the stream in litigation 
was a definite stream; that "the parties had reciprocal rights; and that 
each was entitled to a reasonable use of the stream.238 In 1946 a 
controversy between riparian owners was decided, ~the lower owne~ 
having brought suit to enjoin the upper owners and their lessees from 
obstructing the stream and taking water to nonriparian lands for drill
ing operations.188 The court referred to the statute above noted, and 
to previous decisions; stated that in Oklahoma "the common law defi
nition of riparian rights substantially obtains"; and held that as between 
riparian owners each was limited to a reasonable use with regard to the 
rights and necessities of the others, and that to be_ entitled to relief .. 
lower owners must show that they have suffered injury to their riparian 
rights. The doctrine of appropriation likewise has been recognized 
by the Oklahoma Supreme Court as applicable to conditions in Okla
homa,1140 and the extant appropriation statute has been construed by , 
tl1at court.:w. However, apparently no decisions have been rendered 
by the supreme court in controversies invplving conflicts between clairiJ.
ants of riparian rights on the one hand and of appropriative rights on 
the other to the use of the same water supply. 

A statute to be cited as the "Oklahoma Ground Water Law," pro
viding for State control over rightS to the use of ground water other 
than ground water flowing in uqderground strt:ams with ascertainable 
beds and banks, was enacted in 1949.242 Previously, the statute de
claring the ownership of ground water not forming a dt:.finite stream
that is, percolating water-to be vested ~n the ·owner of overlying land --· 
had been construed by the supreme court as not intended to convey· 
such an absolute ownership as to result in unreasonable injury to one's. 
neighbor, who has a similar ownership.2" On the contrary, according: 
to the court, each landowner must be restricted to a reasonable exercise· 
of his own rights in view of the similar rights of others, and exhaustion. 
of a neighbor's ground-water supply for transport to distant lands doeS. 
not conform to this requirement of reasonableness. The 1949 law 
provides for priority of claims for the appropriation of ground water 
according to priority of right, but exempts uses for domestic purposes. 

.., See supra, n. 229, p. 750. 
• Broadyv.Furray, 163 Okla. 204,205,21 Pac. (2d) 770 (1933). . 
111 

Smith v. Stanolind Oil & Gas Co., 197 Okla. 499, 501-502 172 Pac. (2d)· 
1002 (1946). • 

... Gates v. Settlers' Mill., Canal & Res, Co., 19 Okla. 83 89-91 91 Pac_ 
856 ( 1907). I I 

~Gay v. Hicks, 33 Okla. 675, 682-685, 124 Pac. 1077 (1912); Owens .v. 
Sn::er, 52 Okla. 772, 775, 778-781, 153 Pac. 833 (1915). 

Okla. Laws 1949, Tit. 82, Chap. 11, p. 641 ~ Stats.1 1949 Cum. Supp,' Tit.. 
82, §§ 1001 to 1019. · · · •· 

101 See supra, n. 229, p. 750. ·-
... Canada v. Shawnee, 179 Okla. 53, 54-57, 64 Pac. (2d) 694 (1936). 

911611--111---49 
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and the watering of stock that are made without waste. Claims of 
rights in basins, the waters of which have not been adjudicated, are re
corded by means of applications filed with the Oklahoma Planning and 
Resources Board. Provision is made for adjudications by the courts 
of rights to the use of waters of ground-water basins upon completion 
of surveys by the Board, and for decrees of adjudication containing 
findings of safe yield and annual recharge. After an adjudication, the 
remaining ground water subject to appropriation may be taken only 
by license issued by the Board upon application therefor. The Board 
is prohibited from issuing a permit where the result would be depletion 
of the ground-water supply in excess of the average annual rate of 
recharge; and likewise may not issue a permit to an applicant who 
does not own land overlying the ground-water basin or hold a valid 
lease from a landowner permitting withdrawal of water from the basin. 
Administration of rights of priority is vested in the Board. 

The general water appropriation statute provides for determinations 
of water rights, in suits brought by the Attorney General upon com
pletion of hydrographic surveys by the Board, as well as in suits initiated 
by private parties.241 The Board is given supervision over the appor
tionment of water according to licenses and decreed rights, with power 
to create water districts and appoinf water masters. 241 

• 
. Oregon 

• . All,w'\ter from all sources of water supply is declared by statute . 
~ belong to the. public and, subject to existing rights, to be available 
for: appropriation for beneficial use under the exclusive procedure pro
vided in the statute.247 However, certain waters of the State have been 
withdrawn from appropriation in a series of enactments, chiefly to 
preserve the natural flow for scenic and recreational purposes and the 
protection of fishlife .. It is provided by statute that the laws relating 
to priorities of right to utilize the waters of running streams shall 
apply likewise to waste, spring, or seepage waters, but that the person 
on whose lands the seepage or spring waters first arise shall have the 

.. right to the use of such waters.248 The preference thus accorded to 
the landowner has been upheld by the Oregon Supreme Court in cases 
in which the flow from the spring did not pass from the land' on which 
the spring was located, or did not form a natural stream.:~G However, 

... Okla. Stats. 1941, Tit. 82, §§ 11 to 14, 29 . 

... Okla. Stats. 1941, Tit. 82, §§57 to 83. 
""Oreg. Comp. Laws Ann.,§§ 116--401 and 116--402 • 
... Oreg. Comp. Laws Ann.,§ 116-701. . 
.. Morrison v. Officer, 48 Oreg. 569, 570, 87 Pac. 896 (1906); David v. 

Brokaw, 121 Oreg. 591,601, 256 Pac. 186 ( 1927); Henriciv. Paulson, 134 Oreg. 
222, 224-225, 293 Pac. 424 (1930) i Klamath Development Co. v. Lewis, 136 
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if the flow from the spring constitutes or discharges into a natural 
stream, it is subject to the law of watercourses.260 

· 

The appropriative right for most uses of water is initiated by makin~ 
application to the State Engineer for a permit to appropriate the water~ 
and upon perfection of the appropriation, a certificate is issued.25l: 

Appropriations of water for the generation of electricity, however, are 
governed by the hydroelectric act, except in the case of developments by 
the United States or by cities, towns, municipal corporations, or utility 
djstricts. 252 The needs of municipalities for water are provided for by 
declaring that applications for municipal water supplies may be ap
proved by the State Engineer to the exclusion of all subsequent appro.. 
priations, if the exigencies of the case so demand; 218 that water may be 
appropriated for such future reasonable and usual municipal purposes 
as may be reasonably anticipated; 264 and that the State Engineer shall 
reject, or grant subject to municipal uses, all applications where in· his 
judgment the appropriation of the waters applied for would impair a 
municipal water supply.211 An early statute provides that when the 
waters of a natural stream are inadequate for all users, first preference 
shall be given to domestic purposes, subject to such limitations as may 
be prescribed by law, and that agricultural purposes shall have prefer
ence over manufacturing purposes.258 Apparently this statute has riot 
been interpreted by the supreme courtj but that court, in referring~ to' 
the statute providing that applications for the ,approprlatiori of. mu
nicipal water supplie~ may be approved to the exclusion of subsequent • 
appropriations,267 noted that no precedence was· thereby given t6 a 
municipal corporation as such, as against prior claimants, and that 
priorities of appropriation constitute a species of property which cannot 
be taken from the holder without compensation.258 If the owner of a 
perfected and developed water right fails to. use the appropriated water 
for a period of five successive years, abandonment of the water right is 

Oreg. 445, 450, 299 Pac. 705 (1931); Skinner v. Silv~r, 158 O~e{ 81, 96-98 75 
Pac. (2d) 21 (1938); Messinger v. Woodcock, 159 Oreg. 435, 443-444, 80 Pac. 
(2d) 895 (1938). - ' : 

110 Low v. Schaffer, 24 Oreg. 239, 244, 3g Pac. 678 ( 1893); Low v. Rizor, 25 
Oreg. 551,559,37 Pac. 82 (1894); Boyce v. Cupper, 37 Oreg. 256,261,61 Pac. 
642 (_1900); Brosnan v. Harris, 39 Oreg. 148, 150-151; 65 Pac. 867 ( 1901); 
Momson v. Officer, 48 Oreg. 569, 570,.87 Pac. 896 (1906); Hildebrandt v1 
Montgomery, 113 Oreg. 687, 690, 693--694, 234 Pac: 267 (1925); Minton~. 
C~~~ Property Corp.,151 Oreg. 208,217,46 Pac. (2d) 1029 (1935).' · .. ·,'·.~ 

Oreg. Comp. Laws Ann.,§§ 116-419 to 116-427. · · · 
:Oreg. Comp. Laws Ann.,§§ 119-101 to 119-302. 

Oreg. Comp. Laws Ann.,§ 116-421. 
.. Oreg. Comp. Laws Ann.,§ 116-437. 
•oreg. Comp. Laws Ann.,§ 116-1021. 

: ~:~~ ~::~: ~;;_s Ann., § 116--601. 

•rn re Schollmey~rr, 69 Oreg. 210, 215, 138 Pac.· 211 (1914). 
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conclusively presumed; but the water rights of cities and towns for all 
reasonable and usual municipal purposes are exempted from this 
provision.• 
· As a result of legislation and judicial decisions, Oregon has become 
essentially an appropriation-doctrine State notwithstanding cases in 
which the riparian doctrine, to some extent at least, was considered 
to. be a part of the State water law. In various decisions up to and 
including the first decade of the present century, the supreme court 
recognized that riparian owners had certain rights to the use of water,280 

but also recognized the applicability of the appropriation doctrine to 
rights acquired on the public domain pursuant to authority contained in 
acts of Congress; as against riparian claims incident to lands subse
quently passing to private possession,261 and the resulting modification 
of the common-law doctrine.282 The incompatibility of the riparian 
and appropriation doctrines was acknowledged, and there became es
tablished the principle that a settler upon public land contiguous to 
a stream could elect to make a prior appropriation of the water, or 
to insist upon his riparian right, but that he could not do both.288 

In the leading case of Hough v. Porter,~M. the supreme court held that 

110 Oreg. Comp. Laws Ann., § 116-437. Abandonment and forfeiture of 
water rights acquired under laws enacted prior to the "water code" of 1909 are 
covered in Comp. Laws Ann.,§§ 108-309, 116-411. and 116-417. 
· .,Taylor'v. ·Welch, 6 Oreg. 198,200 (1876); Coffman v. RoblPins, 8 Oreg .. 
278,282 (1880); Shively v. Hume, 10 Oreg. 76, 77 (1881); Shook v. Colohan, 
12 Oreg. 239, 244, 6 Pac. 503 (1885); Weiss v. Oregon Iron & Steel Co., 13 
Oreg. 496, 498-502, 11 Pac. 255 (1886); Low v. Schaffer, 24 Oreg. 239, 245-
246, 33 Pac. 678 (1893); ]ones v. Conn, 39 Oreg. 30, 34, 36-37, 39-41,44--46, 
64 Pac. 855, 65 Pac. 1068 (1901); Co:t v. Bernard, 39 Oreg. 53, 61, 64 Pac. 
860 (1901); Bauers v. Bull, 46 Oreg. 60, 66, 78 Pac. 757 (1904); Brown v. 
Gold Coin Min. Co.,48 Oreg. 217,286,86 Pac. 361 (1906). 

:"" Lewisv. McClure, 8 Oreg. 273,274-275 (1880); Tolman v. Casey, 15 Oreg. 
83, 88, 13 Pac. 669 (1887); Curtis v. LaGrande Water Co., 20 Oreg. 34, 42, 
23 Pac. 808 (1890); Speake v. Hamilton, 21 Oreg. 3, 6, 8, 26 Pac. 855 (1890); 
Simmons v. Winters, 21 Oreg. 35, 42, 27 Pac. 7 ( 1891); Brown v. Baker, 39 
Oreg. 66,68-69,65 Pac. 799,66 Pac. 193 (1901); Morgan v. Shaw, 47 Oreg. 
333, 337, 83 Pac. 534 (1906); Porter v. Pettengill, 57 Oreg. 247, 249, 110 Pac. 
393 (1910). . 

111 Carson v. Gentner, 33 Oreg. 512,515-516,52 Pac. 506 (1898). 
• North Powder Mill. Co. v. Coughanour, 34 Oreg. 9, 22, 54 Pac. 223 

(1898); Brown v. Baker, 39 Oreg. 66, 70, 65 Pac. 799, 66 Pac. 193 (1901); 
Davis v. Chamberlain, 51 Oreg. 304, 311, 98 Pac. 154 (1908). See Low v. 
Schaffer, 24 Oreg. 239, 24.>-246, 33 Pac. 678 (1893). See also footnote 269, 
below • 

... Hough v. Porter, 51 Oreg. 318, 383-406, 95 Pac. 732 (1908), 98 Pac. 1083 
(1909), 102 Pac. 728 (1909). Approved and applied in Hedges v. Riddle, 63 
Oreg. 257, 259-260, 127 Pac. 548 (1912). Riparian rights for lands acquired 
from the Government prior to the enactment of the Desert Land Act were held 
to include irrigation purposes in Norris v. Eastern Oregon Land Co., 112 Oreg. 
106, 109-112, 227 Pac. 1111 (1924). 
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the effect of the Desert Land Act of 1877 1181 was to abrogate the modi.
fied common-law doctrine of riparian rights, except for domestic use 
and the watering of stock essential to the sustenance of riparian land7 
owners, so far as public lands entered after the date of that act wer• 
concerned. The water appropriation statute of 1909 contained pro.. 
visions defining ~nd limiting vested riparian rights to the extent of 
the actual application of water to beneficial use prior to the passage 
of the act, or within a reasonable time thereafter by means of works 
then under construction, all such rights to be adjudicated under the 
statutory procedure therein provided; 266 and the supreme court uphdd 
the validity of this legislative definition of vested riparian rights, stating 
that it was within the province of the legislature, by that act, to define 
a vested riparian right or to establish a rule governing the conditions 
under which it should be deemed to be created.281 In the develop
ment of the principle that one cannot claim both riparian and ap.
propriative rights for the same use of water,266 the court has held re
peatedly that the election of one of these two claims is in substance 
a waiver of the other, and that to claim a right to use a specified 
quantity of water from a specified date, to the exclusion of use by 
others, is to waive one's riparian right for the purpose of the pro
ceeding in whi~ the claim is made and to assume the character of 
an appropriator.266 No right can be adjudicated under the statutory 
procedure except for the use of a specific quantity of water and with 
a fixed date of priority-in other words, on an appropriative basis.~70 
The measure of the vested right of a riparian landowner is beneficial 

.. 19 Stat. L. 377 (March 3, 1877). . 
•oreg. Laws 1909, ch. 216, § 70; Comp. Laws Ann.,§ 116-403. ·: ,. 
""In r11 Hood River, 114 Oreg. 112, 174-182, 227 Pac. 1065 (19'24). ·The 

Federal Circuit Court of Appeals, Ninth Circuit, concluded that th~ Oregon 
riparian owner's right to the natural ftow of a stream, substantially undiminished, 
had been validly abrogated by the Oregon statute of 1909 as construed in the 
Hood River case: California-Oregon Power Co. v. Beaver Portland Cement Co., 
73 Fed. {2d) 555, 567-569 (C. C. A. 9th, 1934). The United States Supreme 
Court affirmed the judgment of the Circuit Court of Appeals. but passed over 
this particular question inasmuch as the ground upon which the Supreme Court's 
affirmance was based made the consideration of this question unnecessary: Cali
fornia Oregon Power Co. Y. Beaver Portland Cement Co., 295 U.S. 142, 153, 165 
{ 1935). ' ' ' ,' 

• See supra, n. 263, p. 754. 
• Caviness v. LaGrande 1". Co., 60 Oreg. 410, 421-423, 119 Pac. 731 

(1911); Littl11 Walla Walla 1". Union v. Finis 1". Co., 62 Oreg. 348, 358, 124 
Pac. 666, 125 Pac. 270 {1912); Bowen v. Spaulding, 63 Oreg. 392, 395, 128 
Pac. 37 (1912); In r11 Schollmeyer, 69 Oreg. 210, 212, 138 Pac. 211 (1914); 
In r11 Suckn Cr11ek, 83 Oreg. 228, 234-237, 163 Pac. 430 (1917); Norwood v. 
East11rn Or11gon Land Co., 112 Oreg. 106, 111-112, 227 Pac. 1111 (1924); 
/rt r11 Deschut11s River and T~ibutaries, 134 Oreg. 623, 692, 703-706, 286 Pac. 
563,294 Pac. 1049 {1930). . · ·' · .. 

• lrt r11 D1schut1s Riv11r and Tributarus, 134 Oreg. 623, 704, 705
0 

286 Pac. 
563, 294 Pac. 1049 (1930). . . ! . 
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use of the water,tn which right, to have an enforceable priority, must 
be adjudicated with the dements of an appropriative right. The net 
result of the Oregon legislation and court decisions has been a virtual 
abrogation of the substance of the riparian doctrine except as to 
certain vested rights chiefly for domestic and stock-watering purposes. 
That is to say, the raparian doctrine in Oregon appean to be little 
more than a legal fiction. 

· The Oregon Supreme Court has held that water flowing under
ground in a known and defined channel constitutes a watercourse and 
is governed by the laws applicable to surface streams, not by the laws 
applicable to percolating waters.1172 The few statements of the court 
with reference to the law of percolating waters are to the effect that 
such waters belong to the owner of the overlying land. 272 

- A statute applicable only to the counties lying east of the summit 
of the Cascade Mountains provides that subject to existing rights, 
waters found in underground streams, channels, artesian basins, reser
voirs, or lakes, the boundaries of which may reasonably be ascertained, 
belong to the public and may be appropriated for any purpose other 
than for domestic and culinary use, stock, or the watering of lawns and 
gardens not exceeding one-half acre in area.27

• Appropriations are 
made under the procedure governing appropriations from surface 
streams, with certain modifications pertinent to the differences in 
character of surface and ground-water supplies. The issuance of ~ 
Inits is restricted to the safe yield of the ground-water basin, contingent 
upon a reasonable or feasible pumping lift in case of pumping develop
ments, or a reasonable or feasible reduction of pressure in case of artesian 
developments. . 

·The statutory procedure for the adjudication of water rights pro
vides for determinations by the State Engineer, upon petition of one or 
more water users, the findings of fact and definitions of rights being 
filed with the circuit court, which bean the matter under proceedings 
sin:iilar to those of a suit in equity and upon final hearing enters a 
decree of adjudication affirming or modifying the order of the State 
Engineer.171 This method of statutory adjudication, which has been 
copied in several other States, is a variation from the previously de
veloped Wyoming system; that is, under the Oregon system the State 

' 111 Concurring opinion, Justice Coshow: In " Hood Riv•r, 114 Oreg. 112, 
207,227 Pac. 1065 (1924). 

aa Taylor v. W•lcla, 6 Oreg. 198, 200 (1876); Hayes v . .A-dams, 109 Oreg. 51, 
58, 218 Pac. 933 (1923); Bull v. Siegrist, 169 Oreg. 180, 186, 126 Pac. (2d) 
832 (1942). 

,. Tfl'Ylor v. W•lch, 6 Oreg. 198, 200--201 (1876); Boyc• v. Cup per, 37 Oreg. 
256, 260--261, 61 Pac. 642 (1900}; Hayes v • .A-dams, 109 Oreg. 51, 57, 218 
Pac. 933 (1923} • 

.. Oreg. Comp. Laws Ann., § § 116-443 to 116-453. 
,..Oreg. Comp. Laws Ann.,§§ 116-801 to 116-823. 
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Engineer's determination is not final, but must be filed in court as the 
initiation of a judicial action and is subject either to affirmance or to 
alteration by the court as the result of hearings upon exceptions taken 
by interested parties, whereas the Wyoming system contemplates a&. 
juuications by the State -Board of Control which are final unless ap* 
pealed to the courts. The Oregon procedure has been upheld by the 
United States Supreme Court as not violative of the due process clause 
of the Federal constitution.278 The statute also provides for com• 
plete determinations in suits brought by private parties, 211 for trans* 
ference of such suits to the State Engineer at the court's discretion,218 

and for hydrographic surveys by the State Engineer in suits in which 
the State is a party.2711 

The State Engineer is charged with the duty of administering the 
water laws of the State, and of dividing the State into water districts as 
the necessity therefor arises. He may appoint a watermaster for each 
district who, under the general control of the State Engineer, distributes 
water according to the several rights thereto.2110 

South Dakota 

The water appropriation statute declares that subject to vesteq 
rights and with certain other exceptions, all waters belong to the publi~ 
and, except navigable water$, are open to appropriation for ,beneficial 
use.281 Subject to the laws relating to artesian wells and water, the 
owner of land owns'water standing on or flowing over or under the 
surface but not forming a definite stream, and he may use the water of a 
definite natural surface or subterranean stream while on his land but may 
not interfere with the flow of the stream or its source other than under 
the laws relating to the appropriation of water; this law in its original 
form having been derived from a statute of the Territory of Dakota.282 

Beneficial use means the use of water for domestic, stock.,watering, irri
gation, mining, milling, power, fish culture, fite protection,' and public 
recreational purposes.288 Appropriations of water for power purposes 
in excess of 25 horsepower may not be made for periods exceeding 50 

111 Pacific Live Stock Co. v. Lewis, 241 U. S. 440, 451-455 (1916). 
"" Oreg. Comp. Laws Ann., § 116-412, . · · · 
111 Oreg. Comp. Laws Ann., § 116--801. 
111 Oreg. Comp. Laws Ann., § 116--822 • 
.. Oreg. Comp. Laws Ann., § § 116-206 to 116-308. 
111 S.Dak. Code 1939, § 61.0101. , . r 

. - S. Dak. Code 1939, § 61.0101., .This declaration of ownership and/or 
r~ghts of use of water by the landowner, without the qualifications relating to 
artesian wells and water IUld laws regarding the appropriation of water, was 
adopted by the State of South Dakota from a statute of the Territory of Dakota: 
Terr. Dak. Civ. Code, I 255. . . , 

• S.Dak. Code 1939, i 61.0102, &me~aded by. Laws 1939, c;h, 289 .. 
,J •, 
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years, but the appropriator and his assigns have the prior right of 
reappropriation.-

Appropriations are initiated by making application to the State 
Engineer for permits. A certificate of construction is issued on com
pletion of construction, and a license to appropriate the water upon its 
application to beneficial use.181 Failure to use appropriated water 
beneficially for three years results in forfeiture of the right.281 Like
wise, water appurtenant to land reverts to the public upon abandon
ment of the use of the water on the land.287 

Holders of agricultural lands may obtain rights, for irrigation or 
livestock purposes, to the flood waters in any "dry draw" or watercourse 
not having a flow of at least 20 miner's inches during the greater part 
of the year. The prospective user files a location certificate in the 
county records, posts a copy, and sends a copy to the State Engineer. 
He may obtain from the State Engineer a certificate of right upon 
petition; but these dry-draw rights are not subject to the rules and 
regulations of the State Engineer or under his jurisdiction.288 

Riparian rights in South Dakota have been recognized in a number 
of court decisions. The United States Supreme Court, in Sturr v. 
Beck,289 recognized the existence of such rights in the Territory of 
Dakota, and cited the statutory declaration by the Territory that the 
landowner may use the water of a definite stream while it remains on 
his land but may not pre'l'ent its natural flow.290 The State statute 
containing the same declaration, derived from the Territorial statute, 
wa~ stated by the South Dakota Supreme Court to have been a concise 
statement of the common-law doctrine applicable . to the rights of 
riparian owners,291 and "should be regarded as merely declaratory of the 
common law as understood by the commissioners when their report 
was prepared." 292 Riparian rights are incident to and part of the 

111 S. Dak. Code 1939, § 61.0152. 
• S.Dak. Code 1939, §§ 61.0122 to 61.0132. 
""'S. Dak. Code 1939, § 61.0139 . 
.., S.Dak. Code 1939, § 61.0141. 
.. S.Dak. Code 1939, § 61.0133; Laws 1947, ch. 420 . 
... Strm v. Beck, 133 U.S. 541,547,551 (1890). 
""'See supra, n. 282, p. 757. 
• Lone Tretl Ditch Co. v. Cyclontl Ditch Co., 15 S. Dak. 519, 525-526, 91 

N. W. 352 (1902). 
-Redwater Land & Canal Co. v. Reed, 26 S. Dak. 466, 474, 128 N. W. 

702 (1910). "Commissioners" refen to the Code commissionen of New York. 
The South Dakota court stated that section 278 of the Revised Civil Code 
of South Dakota (which was taken from section 255 of the Civil Code of the 
Territory of Dakota) was the same as section 256 of the New York Civil Code 
as proposed by the Code commissionen of that State. "There is no suggestion 
in the report of the commissionen of an intention to change the common law 
respecting riparian rights. Therefore section 278 of our Civil Code should be 
regarded as merely declaratory of the common law as undentood by the com
missionen when their report was prepared." 
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land itself; 298 where vested, they could not be affected by the pro
vision of the water appropriation act of 1907 dedicating all waters 
within the State to the public, nor by the provision for forfeiture of a 
right when not exercised for three years.- Various features of thQ 
riparian doctrine and its operation in the State were involved in several 
decisions of the supreme court rendered in 1910 and 1911; 2911 and a 
decision in 1932 dealt with the rights of a city resulting from ownership 
of a tract of riparian land.- · 

The South Dakota Supreme Court ruled in 1922 thatpublic lands 
entered after the enactment of the Desert Land Act in 1877 ZIT were 
divested of all riparian rights except for domestic purposes,298 but 
rendered a decision to-the contrary in 1940.299 The court stated in 
this later decision that it had erred previously in holding that Congress, 
by the Desert Land Act, had intended to set up "appropriation" as 
the governing rule under which rights in surplus water on the public 
domain were to be acquired; that inasmuch as the South Dakota de
cisions rendered prior to 1922 had held that riparian rights could be 
acquired by means of settlement on riparian land and appropriative 
rights by proceeding under the statute, the rights of a riparian owner 
must be deternuned by the law thus established. 

Ground waters flowing in well-defined and known channels, the 
course of which can be distinctly traced, are governeq by the same 
rules of law that govern streams flowing upon the surface; but in 
order that the riparian owner or appropriator may invoke these rules, 
the flows must constitute regular and constant streams, otherwise the 
presumption will be that they have their sources in ordinary percolations 
through the soil. aoo ' -

Ground waters not forming a definite stream were declared by the 
early Territorial law to belong to the owner of overlying land, without 
qualification.801 This law of unqualified ownership, carried oyer into 

-Stenger v. Tharp, 17 S.Dak. 13, 23-24, 94 N. W. 402 ( 1903). . 
,.. St. Germain Irrigation Ditch Co. v. Hawthorne Ditch Co., 32 S.Dak. 260, 

266-267, 268, 143 N. W. 124 (1913). The statute referred to isS. Dak. Laws 
1907, ch. 180, which with various amendments is a part of the extant code: 
S.Dak. Code 1939, Title 61, ch. 61.01. · 

• Lone Tree Ditch Co. v. Cyclone Ditch Co., 26 S. Dak. 307, 310-313, 128 
N. W. 596 (1910); Redwater Land & Canal Co. v. Reed, 26 S. Dak. 466, 
475-477, 481, 487-488, 489-490, 128 N. W. 702 (1910); Redwater Land & 
Cant!l Co. v. Jones, 27 S. Dak. 194, 202-204, 205-206, 130 N. W. 85 ( 1911 ). 

•Sayles v. Mitchell, 60S. Dak. 592, 594-595, 245 N. W. 390 (1932). 
•tg Stat. L. 377 (March 3, 1877). ·. · . 
• Cook v. Evans, 45 S. Dak. 31, 40, 185 N. W. 262 (1921 ), 45 S. Dak. 43, 

186 N. W. 571 (1922). See also Haaser v. Englebrecht, 45 S.Dak. 143, 146-
147, 186 N. W. 572 (1922). · 

-Platt v.Rapid City,67 S.Dak. 245,248-250,291 N. W.600 (1940) . 
.. Deadwood Central R. R. v. Barker, 14 S. Dak. 558, 565-566, 86 N. W. 

619 ( 1901 ). . 
.. Terr. Dak. Civ. Code, I 255. 
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the statutes of South Dakota, was cited by the State supreme court as 
authority for the principle that subterranean percolating water in South 
Dakota is a part of the realty.802 The court stated in 1932 that in view 
of the rule announced in previous decisions (cited in footnote 302), 
which had been based upon the statute, "there can be no serious con
tention but that the owner of the soil is the absolute owner of per
colating subterranean water." aos The right to install artesian wells 
on one's own land, within certain limitations, is accorded by statute.
An act providing for the regulation of the use of artesian waters and 
taxation of artesian wells, and imposing certain duties upon the State 
Engineer with respect thereto, was passed in 1919 and extensively re
vised in 1939, the sections relating to taxation having been repealed in 
1941.8011 A<;cording to the supreme court, this law of 1919 did not 
change the statutory and judicial rule of ownership of percolating water 
by the owner of the overlying land; it "attempts to do nothing more 
than establish rules and regulations concerning artesian wells," leaving 
in effect the previous legislation (relating to unqualified ownership of 
ground water not forming a definite stream) except as to artesian 
water.308 As a result, the rule of absolute ownership of percolating 
waters still prevails; but artesian wells are subjected by statute to reason
able use, primarily to prevent waste of the water. 807 

Participation of the State Engineer in adjudications of water rights 
was made largely inoperative as the result of a supreme court decision 
in 1913 to the effect that a riparian proprietor or appropriator exer
cising a lawful right could not be required, without his consent, to 
bear any portion of the expense of a hydrographic survey in connec
tion with. a statutory adjudication.808 Amendments made in connec
tion with the 1939 codification provide that when an action for the 
determination of water rights has been begun, the court shall request 

• Metcalf v. Nelson, 8 S. Dak. 87, 89, 65 N. W. 911 (1895); Deadwood 
Central R. R. v. Barkn, 14 S.Dak. 558, 565,570-571, 86 N. W. 619 (1901 ). 

101 Madison v.Rapid City,61 S.Dak. 83, 87,246 N. W. 283 (1932) . 
... S.Dak. Code 1939, § 61.0401 to 61.0406 . 
..,. S. Dak. Laws 191, ch. 100; Code 1939, §§ 61.0407 to 61.0415. S.Dak. 

'Laws 1941, ch. 369, repealed §§ 61.0408, 61.0409, 61.0410, 61.0411, 61.0412, 
and 61.0413 of the Code of 1939 . 

.,. Madison v. Rapid City, 61 S.Dak. 83,87--88, 246 N. W. 283 (1932). The 
phrase ~'Subject to the provisions of . this code relating to artesian wells and 
water" was placed at the head of the section declaring ownership of percolating 
water in the 1919 codification: S.Dak. Rev. Code 1919, § 348 . 

.,The supreme court stated by way of dictum in 1913: "The private owner 
of real estate, who sinks an artesian well on his premises, is the absolute owner 
of the water flowing therefrom and may control the whole thereof as he may see 
fit so long as he does no injury thereby to others; • * *." St. Germain 
Irrigating Ditch Co. v. Hawthorne Ditch Co., 32 S.Dak .. 260, 267, 143 N. W. 
124 (1913). 

101 St. Germain Irrigating Ditch Co. v. Hawthorne Ditch Co., 32 S. Dak. 
260,269, 143 N. W. 124 (1913). 
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the State Engineer to make a complete hydrographic survey, the State 
Engineer to proceed therewith whenever funds are made available from 
legislative appropriations or other sources, no costs incurred on behalf 
of the State to be charged against private parties without their expres~ 
consent.108 Water commissioners may be appointed for the distribu~ 
tion of water when the State Engineer or the court having jurisdiction 
considers such appointment necessary.810 A statute enacted in 1935 
vests the full control of waters of definite streams, so far as they relate 
to "irrigation or other riparian rights,'' in the State Engineer, whose 
duty it is to apportion the waters on request of five or more landowners 
having riparian rights.su ' 

Texas . 
The constitution declares that the conservation and development of 

aU of the natural resources of the State, specifically including waters, 
are public rights and duties, and directs the legislature to pass all 
such laws as may be appropriate thereto. 812 · · 

The statute relating to the appropriation of water declares that the 
"waters of the ordinary flow and underflow and tides of every flowing 
river or natural stream, of all lakes, bays or arms of the Gulf of Mexico, 
and the storm, flood or rain waters of every river or natural stream, 
canyon, ravine, depression or watershed" within the State are the prop~ 
erty of the State, and that the right to the use thereof may he acquired 
by appropriation in the manner provided in the statute; and it vests 
in the State Board of Water Engineers the administration of the laws 
enacted for the maximum judicious employment of the State waters in 
the public interest.818 · Water may be appropriated for irrigation, min .. 
ing, milling, manufacturing, development of power, construction and 
operation of waterworks for cities and towns, stock raising, public 
parks, game preserves, recreation and pleasure resorts, power and water 
supply for industrial purposes and plants, and domestic use.814 • The 
Supreme Court of Texas has held that this statute has no application 
to diffused surface waters on lands granted prior to its enactment.81~ 
Appropriations of water are initiated by application to the State Board 
of Water Engineers for permits to appropriate the water, the permittee 
being required to begin construction work within a period designated 
by the statute subject to extension by the Board and to prosecute the 
work diligently and continuously to completion.818 It is not necessary 

• S.Dak. Code 1939, § 61.0119. 
• S.Dak. Code 1939, § 61.0121. . . .. 
111 S.Dak. Laws 1935, ch. 214; Code 1939, §§ 61.0104 and 61.0105. 
"'"Tex. Const., art XVI, § 59a. · · · , 
.. Tex. Vernon's Ann. Civ. Stats., arts. 7467 and 7472c. , 1 . 

""Tex. Vernon's Ann. Civ. Stats., arts. 7470 and 7470a. , ' · · 
"'"Turner v. Big Lake Oil Co.,l28 Tex. 155, 170,96 S. W. (2d) 221 (1936). 
111 Tex. Vernon's Ann. Civ. Stats., arts. 7492 to 7519. 
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to obtain a permit, however, to construct on one's own property a dam 
and reservoir to impound not to exceed 50 acre-feet of water for domestic 
and livestock purposes.117 . Apparently the statutory procedure is the 
exclusive method of appropriating water in Texas.118 Any appropria
tion of water "wilfully abandoned" during any three successive yean is 
forfeited. 118 

The statutes contain several provisions relating to preferences in 
the use of water. In the allotment and appropriation of water, pref
erence is accorded in the following order: ( 1) Domestic and municipal 
uses, including water for domestic animals; (2) conversion of materials 
into higher forms, including electric power other than hydroelectric; 
( 3) irrigation; ( 4) mining and mineral recovery; ( 5) hydroelectric 
power; (6) J).avigation; (7) recreation and pleasure.1120 Preference is 
to be given also to applications contemplating the maximum utilization 
of waters.121 Priority over all other applicants is accorded an intending 
appropriator of water for storage by channel dams for irrigation, mining, 
milling, manufacturing, development of power, water for cities and 
toWns, or stock raising.aa The owner of land through which water 
flows has preference for a designated period over an applicant for a 
peimit to appropriate the water for mining purposes.818 Except on 
any stream constituting the international boundary between the United 
States and Mexico, appropriations for other than domestic or municipal 
purposes are to be granted subject to the right of any municipality to 
make further appropriation of such water thereafter without the neces
sity of condemnation or payment of compensation.-

The riparian doctrine has been recognized as a fundamental part 
of the water law of Texas from the time of the earliest litigation on 
the subject. That recognition has extended throughout the long series 
of conflicts between claimants of riparian lands and claimants of rights 
to use water on nonriparian lands under the irrigation statutes enacted 
from time to time, but the appropriation doctrine likewise has been 
recognized for many decades and has become of great importance in 

11
' Ta. Vernon's Ann. Civ. Stats .• art. 7500a. 

• The statute provides no altemativt: method, but on the contrary makes the 
taking or appropriation of water, without first complying with all the provisions 
of the act, a misdemeanor: Tex. Vernon's Ann. Civ. Stats., art. 7520. See 
references to "statutory appropriation" in Biggs v. MiUn, 147 S. W. 632, 636, 
637 (Tex. Civ. App. 1912), decided prior to the enactment of the present law. 
See also reference to the extant statute in Cltulc v. Brisco• 1". Co., 200 S. W. 
(2d) 674,682 (Tex.Civ.App.1947). 

• Tex. Vernon's Civ. Stats., art. 7544. 
•Tex. Vernon's Civ. Stats., art. 7471. 
• Tex. Vernon's Civ. Stats., art. 7472c. 
• Tex. Vernon's Civ. Stats., art. 7545. 
• Tex. Vernon's Civ. Stats., art. 7467. 
• Tex. Vernon's Civ. Stats., arts. 7472 anti 7472a. 



763 

the water law of the State. The common-law doctrine was stated by 
the supreme court as early~ 1863.821 Contention over the question 
as to whether irrigation was a "natural" use of the water, extending o~ 
many years, was settled by holding that domestic uses had preferenct 
over irrigation and manufacturing uses as among riparians, and that 
subject to this preferred right of ''natural" domestic use by other 
riparian proprietors, each riparian owner was entitled to make a rea
sonable use of the stream for irrigation purposes, all having equal 
rights. 111 The riparian right is a part and parcel of the land, szor but 
is not inseparable from riparian land because it may be sold to or con
demned by an appropriator.8211 Vested rights of riparian proprietors 
have been protected against infringement by claimants under legislative 
acts... However, while the riparian owner who holds a valid riparian 
right has first claim upon the quantity of water reasonably sufficient 
for his needs, as against the excess the statutory appropriation is effec
tive.110 The supreme court in 1926, in Motl v. Boyd,m. held that 
riparian waters are the waters of the ordinary flow and underflow of 
the stream, and that stream waters when they rise above the line of 
highest ordinary flow are flood waters to which riparian rights do 

• Rhodes v. Whitehead, 27 Ta. 304, 309, 315, 84 Am. Dec. 631 (1863). 
• Watki111 Lend Co. v. Clements, 98 Tex. 578,585-589,86 S. W. 733 (1905). 

Earlier Texas decisions were discussed in the Watki111 case. The reasonable 
needs of riparian owners for domestic and stock-watering purposes have prefe~~o 
ence OYl:l' irrigation requirements of other riparian owners: Marlia v. Burr, 
111 Tex. 57, 62, 228 S. W. 543 (1921). Apportionment of water among 
riparian owners: Matagorda Canal Co. v. Marklu!.m Irr. Co., 154 S. W. 1176, 
1180 (Tex. Civ. App. 1913). See also Biggs v. Miller, 147 S. W. 632, 636 
(Tex. Civ. App. 1912). 

• Parker v. El PtUo Co••ty W. I. Disl No. I, 116 Ta. 631, 642-643, 297 
S. W. 737 (1927); ZllvalG Co .. ty W. I. Disl. No.3 v. Rogns, 145 S. W. (2d) 
919, 923 (Tex. Civ. App. 1940). See Bighmn Bros. v. Port ArthtU CGrlal E1 
Dock Co., 91 S. W. 848, 853 (Tex. Civ. App. 1905 ). 

• Matagorda CGrlal Co. v. Marklu!.m lrr. Co., 154 S. W. 1176, 1181 (Tex. 
Civ. App. 1913). - · 

• M•d Creek lrr., Agri&altural& Mnufuturi•g Co. v. Yivilla, 74 Tex. 170, 
173, II S. W. 1078 ( 1889); Barrett v. MeteGlfe, 12 Ta. Civ. App. 247, 252-253, 
33 S. W. 758 (1896; writ of error refused, 93 Tex. 679); Bighmn Bros. v. Port 
Arthur Carlal61 Dod Co., 100 Ta. 192, 201,97 S. W. 686 (1906); MatagordG 
Canal _co. v. Markh.mnlrr. Co., 154 S. W. 1176, 1180 (Tex. Civ. App. 1913). 

• Baggs v. Lee, 147 S. W. 709, 710-711 (Ta. Civ. App. 1912; writ of error 
dismissed, 150 S. W. :aix). See also Snt• Rosairr. Co. v. Peeos River Irr. Co., 
92 S. W. 1014, 1016 (Ta. Civ. App. 1906; writ of error denied); MeChe• 
lrr. Ditclt Co. Y. Hutlsoa, 85 Ta. 587, 589-592, 22 S. W •. 398, 967 (1893); 
Biggs Y. ufincr-U. 62 Ta. Civ. App. 665, 667-668, 132 s. W. 902 (1910). 

• Motl Y. Boyd, 116 Tex. 82, 108, 111, 124, 286 S. W. 458 (1926). See also 
Htur~~hreys-MeN Co. v. ArUJ~~~az, 116 Ta. 603, 610, 611, 297 S. W. 225 
( 1927); Parker Y. El Paso Co••IJ W. I. Disl. No. 1, 116 Tex. 631, 643, 297 
S. "!· 737 (1927); TutU Co. Y. Buriett,117 Tex. 16, 28,296 S. W. 273 (1927); 
Chaeogo, R.I. 61 G•lf Ry. v. T.rrtlrlt Cou•fJ W. C. 611. Disl. No. I, 123 Ta. 
432,449, 73 s. w. (2d) 55 (1934). 
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not attach but which are subject to appropriation; that grantees of 
public land granted prior to the enactment of the appropriation act of 
1889 had become invested with riparian rights in the waters of streams 
to which the lands were riparian; and that-the appropriation acts of 
1889 and following years down to and including the act of 1917 (the 
extant statute) were valid insofar as they authorized the appropriation 
of stonn and flood waters and other waters without violation of existing 
riparian rights. A section of the statute provides that an appropriator, 
after three years' use of water under his statutory appropriation, shall 
be deemed to have acquired a title by limitation against other claimants 
including riparian owners; 882 but the Texas Court of Civil Appeals 
has held that this _section is not operative as against the rights of 
riparian landowners.833 Various features of the riparian doctrine have 
been involved in other decisions of the Texas courts. sa. 

The water appropriation statute includes the underflow of streams 
among waters subject to appropriation,186 and the supreme court has 
stated that riparian waters include the underflow of streams. 338 The 
few court decisions relating to percolating waters have recognized the 
principle that such waters are the property of the owner of the overlying 

... Tex. Vernon's Ann. Civ. Stats., art. 7592. 
• Freeland v. Peltier, 44 S. W. (2d) 404, 407-408 (Tex. Civ. App. 1931 ) • 
.. Navigable waters: Barrett v. Metcalfe, 12 Tex. Civ. App. 247,254, 33 S. W. 

758 ( 1896); Bigham Bros. v. Port Arthur Canal & Dock Co., 91 S. W. 848, 
852-853 (Tex. Civ. App. 1905); Motl v. Boyd, 116 Tex. 82, 111,286 S. W. 458 
(1926). 
· Spring source of watercourse: -Fleming v. Davis, 37 Tex. 173, 194-195 
(1872); Watkins Land Co. v. Clements, 98 Tex. 578, 584-585, 86 S. W. 733 
(1905). 

Limits of riparian land: Watkins Land Co. v. Clements, 98 Tex. 578, 585, 86 
S. W. 733 ( 1905); Matagorda Canal C(l. v. Markham Irr. Co., 154 S. W. 1176, 
1180 (Tex. Civ. App. 1913). 

Use of water by riparian owner on nonriparian land: Watkiii.S Land Co. v. 
Clements, 98 Tex. 578, 585, 86 S. W. 733 (1905); Humphreys-Mexia Co. v. 
Arsenaux, 116 Tex. 603, 610, 297 S. W. 225 (1927); Texas Co. v. Burkett, 
117 Tex. 16, 25-26, 296 S. W. 273 (1927); Fort Quitman Land Co. v. Mier, 
211 S. W. (2d) 340,344 (Tex. Civ. App. 1948). 
1 Storage of water: Stacy v. Delery, 57 Tex. Civ. App. 242, 248, 122 S. W. 300 
(1909); Chicago, R. 1. & Gulf Ry. v. Tarrant County W. C. & 1. Dist No. 1, 
123 Tex. 432,448,73 S. W. (2d) 55 (1934). 

Appropriation of unappropriated water by riparian owner: Motl v. Boyd, 116 
'fex. 82.124,286 S. W. 458 ( 1926). 

City as riparian proprietor: Grogan v. Brownwood, 214 S. W. 532, 536-538 
(Tex. Civ, App. 1919). _ 
· Prescription by riparian owner against downstream riparian owner: Martin v. 

Burr,111 Tex.57,65-67,228S. W.543 (1921). 
, Loss of riparian right: Baker v. Brown, 55 Tex. 'JJ77, 381 (1881); Freeland 
v.Peltier, 44 S. W. (2d) 404,409 (Tex. Civ. App. 1931). 

,... Tex. Vernon's Ann. Civ. Stats., art. 7467. _ 
. • Motlv. Boyd,116 Tex. 82,111,286 S. W. 458 (1926); Texas Co. v. Burkett, 

117 Tex. 16, 28,296 S. W. 273 (1927). 
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land.llf The Texas Court of Civil Appeals in 1948 adhered to that 
principle, but held that such ownership does not include the right to 
intercept and waste percolating water to the detriment of an adjoining.· 
landowner, waste of natural resources being against the public policy; 
of the State.118 ' 

Two statutes providing for the regulation of water wells, in order to 
prevent waste of water and pollution of ground-water supplies, under 
the administration of the Board of Water Engineers, have been iQ 
existence for a number of years.138 In 1949 the legislature added to the 
water control and improvement district act a section authorizing the 
creation of underground water conservation districts, their purpose 
being the conservation, preservation, protection, and recharging and 
the prevention of waste of ground water in underground reservoirs or 
subdivisions thereof that have been designated by the Board of Water 
Engineers.- The district may issue permits to drill wells, but no 
landowner may be denied a permit to drill a well on his own land and 
produce water therefrom, subject however to the district's rules and 
regulations designed to prevent waste.- The statute specifically recog
nizes the ownership and rights of the owner of land in ground water, 
subject to the rules and regulations of the district; and it specifically 
provides that the priorities and provisions of the law of surface water 
shall not apply to ground water. 

The water appropriation act of J917 authorized the Board of Water 
Engineers, on petition of any water user, to make a determination of the 
relative rights to the use of waters of a st:re:un or other source of supply; 
that appeals might be taken to the courts from the Board's order, the 
order to be in force pending the determination of the appeal; and that 
the Board might create water districts and appoint water commissioners 
to distribute water to the users in accocdance with its determinations.-. 
The supreme court in 1921, in Boartl of Water Engineers v. Mc
Knight,10 held that those portions of the statute relating to determina
tions of rights were invalid as attempting to vest judicial powers in a 
branch of the executive department of the State without the express 
permission of the Constitution; an inquiry involving the most intricate 

• Ho!Utofl (J/ Texas Ce11trlll Ry. v. East, 98 Tex. 146, 149, 81 S. W. 279 
(1904); Tutu Co. v. Giddings, 148 S. W. 1142, 1144 (Tex. Civ. App. 1912); 
Farb v. Theis, 250 S. W. 290, 292 (Tex. Civ. App. 1923); Texas Co. v. 
Burkett,l17Tex.16,29,296S. W.273 (1927). . 

• CaratweU v. Zinser, 208 S. W. (2d) 577, 579 (Tex. Civ. App. 1948). · · 
•TeL Vernon'• Ann. Civ. Stats., art&. 7600 to 7616; Vernon's Ann. Penal 

Code, art. 848a. 
•Tex. Laws 1949, ch. 306, amending Laws 1925, ch. 25, to include § 3c 

(Vernon's Ann. Civ. Stau., art. 7880-3c). · ; ' 
• Tex. Laws 1917, ch. 88 . 
.. Board of Water E11gi11ens v. McK11ight, Ill Tex. 82, 92-97, 229 S. W. 

301 (1921). . 
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questions of law and of fact that are presented in a detennination of 
water rights, and resulting in the adjudication of property rights, being 
$trlctly judicial. The provisions of the statute relating to the deter· 
mination of rights and distribution of water were omitted from the 
Revised Civil Statutes of 1925 and were thereby repealed.-

The Texas Supreme Court distinguished Board of Water Engineers 
. v. McKnight in a decision rendered in 1945 in a controversy_ involving 
the constitutionality of statutes relating to the conservation of oil and 
gas, in which counsel had contended that the statutes in question con
ferred purely judicial duties upon an administrative body and, on the 
authority of the McKnight case, were therefore invalid.- The su
preme court pointed out that the water legislation declared invalid in 
the McKnight case became effective June 19, 1917, whereas on August 
21, 1917, there became effective a constitutional provision declaring 
the conservation and development of all natural resources to be public 
rights and duties and directing the legislature to pass all laws appro
priate thereto.1146 Therefore, the validity of the water legislation was 
to be determined by the terms of the constitution in force when that 
legislation was enacted, prior to the adoption of the constitutional pro
vision of August 21, 1917. The oil and gas statutes, on the other hand, 
were adopted after the constitutional provision in question became 
effective, and hence must be considered in the light of that provision 
and not under the provisions of the constitution as they existed when 
the water legislation of June 19, 191~, was enacted. It was held, there- • 
fore, that the decision in the McKnight case did not control with respect 
to the validity of the oil an4 gas statu tis. . . · 

-Utah 

All waters in the State, whether above or under the ground, are 
declared by statute to be the property of the public, subject to existing 
rights of use. 848 A right to the use of unappropriated water is initiated 

. by making an application to the State Engineer; and when the holder 
of an approved application has shown to the satisfaction of the State 
Engineer that he has perfected his appropriation, he receives a certificate 
of appropriation which is prima facie evidence of the holder's right 
to the use of the water as specified in the certificate, subject to prior 
rights.1147 It is provided that in times of scarcity of water, the use for 

011 Vernon's Tex. Stats., 1936 Rev. Civ. Stats., Final Title,§ 2, p. 1569 . 
... Corzelius v. HtJTTell, 143 Tex. 509, 511-514, 186 S. W. (2d) 961 (1945) • 
... Tex. Const., art. XVI, § 59a. · 
... Utah Code Ann., 1943. § 100-1-1. 
... Utah Code Ann., 1943, §§ 100-3-2 to 100-3-18. The statute contains 

a provision to the effect that before an application to appropriate water from a 
navigable lake or stream contemplating the removal of salts and other minerals 
therefrom may be approved, the applicant must file with the State Engineer a 
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domestic purposes without unnecessary waste shall have preference 
over all other uses, and that agricultural purposes shall have preference 
over all other purposes except domestic use.848 If the holder of an1 
appropriative right abandons or ceases to use the water for a period' 
of five years, the right ceases; but the holder may be granted extensions 
of time by the State Engineer, upon a showing of reasonable cause for 
nonuse of the water, after publication of the application and hearing 
of protests. 8411 

The statutory procedure is the exclusive method of appropriating 
water in Utah. There was some question as to this as the result of 
a statement made in 1935 in the prevailing opinion in Wrathall v. 
Johnson/50 even though that statement appears to have been dictum; 
but shortly after the rendering of that decision, the legislature amended 
the appropriation statute to provide explicitly that no appropriation 
of water could be made and no right to the use thereof initiated other
wise than in the manner provided in the statute.851 The Utah Supreme 
Court stated in 1948, with reference to a use of water first made in 
1925 or 1926, that at that time the only way in which the right of use 
could be initiated was by filing an application with the State Engineer, 
and the only way in which the water could be appropriated was through 
the statutory procedure.852 And in 1949 the court stated that the 1935 
amendment, "enacted immediately after the Wrathall decision and 
undoubtedly with this holding in mind, leaves no doubt that thereafter 
no right to the use of the unappropriated public waters of this state 
can be acquired without complying with the statutory requirements." 858 

The question as to whether title to a water right might be acquired 
solely by adverse use, or after abandonment by a prior appropriator 
without making a new statutory appropriation, also was the subject of 
controversy; 85

' and again the legislature acted by providing that the 
statute relating to abandonment or forfeiture of the appropriative right 
should be applicable whether the unused or abandoned water is per-

copy of a contract for the payment of royalties to the State: Utah Code Ann. 
1943, § 100-3--8. The enforcement of this requirement with respect to an 
application to appropriate water from Great Salt Lake for the purpose of 
recovering salt was approved by the supreme court: Deseret Livestock Co. v. 
State, 110 Utah 239, 243-245, 171 Pac. (2d) 401 (1946). 

001 Utah Code Ann., 1943, § 100-3-21. 
010 Utah Code Ann.; 1943, § 100-1-4. 
• Wrathallv.]ohnson, 86 Utah 50, 108-120,40 Pac. (2d) 755 (1935). 
•• Utah Laws 1935, ch. 105; Utah Code Ann., 1943, § 100-3-1. 
• Smith v. Sanders,112 Utah 517,520, 189 Pac. (2d) 701 (1948). 
• Hanson v. Salt Lake Cit'Y,- Utah -, 205 Pac. (2d) 255, 260 (1949). 

See also Riordan v. Westwood,- Utah-, 203 Pac. (2d) 922,927 (1949) • 
.. Hammond v.]ohnson, 94 Utah 20, 28-33, 66 Pac. (2d) 894 (1937), 94 

Utah 35, 39-40, 75 Pac. (2d) 164 (1938); .A.da>ns v. Portage Irr., Res. & Power 
Co., 95 Utah 1, 16, 72 Pac. (2d) 648 (1937), 95 Utah 20, 21-22, 81 Pac. 
(2d) 368 (1938). 

911611--Gl----60 
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mitted to run to waste or is used by othen without right, and that no 
right to the use of water either appropriated or unappropriated could 
be acquired by adverse use or adverse possession.-

The doctrine of prior appropriation has been the law in Utah from 
the time the Mormon pioneers entered Great Salt Lake Basin in 1847, 
to the exclusion of any recognition of riparian rights. It was many 
years after the first settlement and use of water before the Territorial 
supreme court was called upon to recognize and apply the doctrine of 
appropriation,• although in the meantime that doctrine had been 
adopted and applied by custom in the various irrigation communities.11' 

And it was not until 1891 that the supreme court had occasion to 
express its .repudiation of the doctrine of riparian rights, in emphatic 
terms, as utterly inapplicable to the conditions within the Territory 
and as never having been recognized by the legislature or by ·the 
practices and usages of the inhabitants.118 "In Utah the doctrine of 
prior appropriation for beneficial use is, and always has been, the basis 
of acquisition of water rights." m 

Waters in definite underground streams have been held consistently 
to be the subject of appropriation. 880 With respect to other ground 
waters, however, the decisions of the supreme court have passed through 
the stages of recognizing first the rule of absolute ownership of per
colating water as against appropriations initiated after the water
bearing lands had passed to private ownership, but of holding that 

•utah Laws 1939,ch. 111; Code Ann., 1943, §§ 100-1-4and 100-3-1. 
• Crane v. Winsor, 2 Utah 248, 253 (1878); Munroe v. Iuie, 2 Utah 535, 

537-538 (1880); Lehi lrr. Co. v. Moyle, 4 Utah 327, 340, 9 Pac. 867 (1886); 
Elliott v. Whitmore (Utah), 24 Pac. 673 (1890). 

• The earliest legislation concerning water made grants of water privileges 
and authorized public officials to make grants: Laws and Ordinances of the 
State of Deseret (Utah), Compilation 1851, Shepard Book Co., Salt Lake City, 
Utah, 1919. A statute passed in 1880 recognized accrued rights to water 
acquired by appropriation or adverse use: Utah Laws 1880, ch. XX. The first 
statutory authorization for the future appropriation of water was provided by 
Laws 1897, p. 219, et seq. 

•stowell v. Johnson, 7 Utah 215, 225-226, 26 Pac. 290 (1891). See also 
Salt Lake City v. Salt Lake City Watn & Electrical Power Co., 25 Utah 456, 
464, 71 Pac. 1069 (1903); State v. Rolio, 71 Utah 91, 101-107, 262 Pac. 987 
(1927); Wrathall v. Johnson, 86 Utah 50, 93-94,40 Pac. (2d) 755 (1935); 
Whitmore v. Salt Lake City, 89 Utah 387, 398, 57 Pac. (2d) 726 (1936); 
Spanish Fork West Field Irr. Co. v. District Court, 99 Utah 527, 534, 104 Pac. 
(2d) 353 (1940); Moyle v. Salt Lake City, 111 Utah 201, 216, 176 Pac. (2d) 
882 (1947); Clarkv. Nash, 198 U.S. 361,370 (1905). 

• Gunnison Irr. Co. v. Gunnison Highland Canal Co., 52 Utah 347, 354, 
174 Pac. 852 (1918). 

• Willow Creek Irr. Co. v. Michaelson, 21 Utah 248, 254, 60 Pac. 943 
(1900); Herriman Irr. Co. v. Keel, 25 Utah 96, 110, 69 Pac. 719 (1902); 
Howcroft v. Union & Jordan Irr. Co., 25 Utah 311, 316, 71 Pac. 487 ( 1903); 
Whitmor11 v. Utah Fuel Co., 26 Utah 488, 497--498, 73 Pac. 764 (1903); 
Chandler v. Utah Copper Co., 43 Utah 479, 486, 135 Pac. 106 (1913). 
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water ta1en from land oa the public dcwnain is subject to appropriation, 
whether it is percolating « stream water;- then the rule of c:orrela
tive rights as bmoecn owners of land cwerlying a common artesian 
basin;- and finally the doctrine of appropriation of artesian water.~ 

In 1935 the legislature ameuded the statute relating to the appmpria
tioa of water in order to bring the acquisition and administration of 
rights to the use of aD ground waters under the State Engineer~- and 
at subsequent sessions has further amended and enlarged the applicable 
sectioos of the law. Rights to the use of any unappropriated ground 
waters may be acquired only as prorided by the statute, the fust step 
being the maling of an application to the State Engineer~ as in case of 
appropriatioos from surlace supplies. Claimants of rights are required 
to file aotia: of their claims with the State Engineer.- The right of 
rq>lacement of water may be e:xocised by a junior appropriator of 
ground water when: the appropriation may diminish the quantity or 
impair the quality of ground water already appropriated.- The State 
Engineer may hold hearings to determine if ground waters are inade
quate for existing claims, a supply found to be inadequate to be divided 
in aa:ordauce with the respectiw: rights of the claimants.- The State 
Engineer is authorized to plug, repair~ or otherwise control artesian wclis 
that are wasting public water.-

In 1949 the Utah Supreme Court had for consideration a proposal 
to appropriate water from a- small spring area oa private land, which 
water was said to be widely diffused through the soil through which it 
~-Iy percolated, the course of which could not be traced to any lands 
other than those on which the water was found, and which in its 
natural state produced plant life and thereby beneficially affected the 
land.- Such water~ said the court, is percolating water~ a part of the 

• S.ru-. ,._ Nonluna Sn Mia.. Co~ 11 Utah 438.441,40 Pac.. 709 (1895); 
Crucnll Jlia.. C... ,._ Sil-~ Jlia.. Co., 17 Utah 444, 451, 54 Pac.. 244 
(1898); ,..illo. Crnllw. Co. Y. Jrli&lt..Zso., 21 Utah 248, 254, 257, 60 Pac.. 
943 (1900); H.m.- lw. Co. ,._ Ld, 25 Utah 96, 109-110, 69 Pac.. 
719 (1902); C..... Y. Rollias, 41 Utah 260, 263-266, 125 Pac.. 867 (1912); 
Stool~, Y. Gr-, 53 Utah 311, :517-318, 171 Pac.. 586 (1919); Hal,._ Y. 
C~73Utah:589,595,274Pac..457 (1929). 

• H ... Y. Uld ~ R~U.~ Co., 59 Utah 279, :501-305, 202 Pac.. 815 
( 1921); cz- ,._ Uld Oil ~~ Co., 62 Utah 174, 177-181, 218 Pac.. 955 
(1923); Uld eo,,_ c ...... su,~wa Hqa ~ a:s Utah 545, 5~556. 
S1 Pac.. (2d) 624 (1934). 

• Wrcl.ll Y. /.0... 86 Utah SO. 103-106, 1~127, 40 Pac.. (2d) 755 
(1935); /..._. ,._ Olsfta, 86 Utah 158, 170-172, 176-177, 40 Pac.. (2d) 802 
(1935);8-- Y. Sell lAU City.- U.tah-, 203 Pac.. {2d) 255,258 (1949). 

- Utah l.aws 1935, elL 105. 
•ctah Code A--. 1949 c.-. Sapp., 11100-5-12 aad 100-5-1:5. 
• Utah Code A--. 1945, I 100-5-21. 
-Utah Code A-._1943,1100-5-1. 
• Ulala l.aws 1945, elL 136; Code Aim., 1949 CaaL. Supp.., 110()....!..21. 
• RiorU. ,._ W ..,_ul.-Utah-. 203 Pac.. (2d) 922,929-930 (1949). 
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soil; and not being public water, a right to the use thereof cannot be 
acquired by appropriation under the appropriation statute. But the 
court stated that waters, even though diffused and percolating through 
the soil, which do not sustain plant life or otherwise benefit the land, 
"are not necessarily a part thereof and to the end that they might be 
placed to a beneficial use should belong to the public and be subject 
to appropriation the same as other waters." Hence, as it seemed prob
able that there was more than sufficient water in this spring area to 
sustain the plant life, it was held that the application to appropriate 
excess water must be approved. 

Procedure for the determination of water rights is provided by statute 
in suits filed by the State Engineer upon petition of water users or by 
private parties.170 In suits filed by the State Engineer, and in general 
determinations begun by private parties, the State Engineer provides 
the court with lists of all claimants so far as known, and makes hydro
graphic surveys and proposed determinations of water rights, the final 
judgment of the court determining and establishing the rights being 
entered after the hearing of objections by claimants. The State 
Engineer has general administrative supervision of the waters of the 
State.•n He may appoint water commissioners for the distribution 

. of water from any source of supply, after consultation with the water 
users and in accordance with their recommendations if they can 
agree. 812 He also has authority to establish water districts 113 and to 
define gro~d-water administrative areas. m 

Washington 

The law regulating the appropriation of water provides that subject 
to existing rights, all waters within the State belong to the public, and 
that any right to the use thereof may be acquired by appropriation in 
the manner provided in the statute and not otherwise. 8711 The admin
istration of the act is vested in an engineer designated as the State Su
pervisor of Hydraulics,8711 who is an assistant director in the Department 
of Conservation and Development. An intending appropriator must 
apply to the State Supervisor of Hydraulics for a permit to make the 
appropriation; and when the permittee has made a satisfactory showing 
that his appropriation has been perfected, he receives a certificate of 
appropriation. I'IT ' 

.,. Utah Code Ann., 1943, and 1949 Cum. Supp., U 100-4-1 to 100-4-24 • 

.. Utah Code Ann., 1943, § 100-2-1 • 

.,. Utah Code Ann., 1943, § 100-5-1. • 
• Utah Code Ann., 1943, § 100-2-1 • 
... Utah Code Ann., 1943, § 100-5-1 • 
.. Wash. Rem. Rev. Stats., § 7351 • 
.. Wash. Rem. Rev. Stats., § 7355. 
'"'Wash. Rem. Rev. Stats., U 7378 to 7387,7390. 
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Any person may condemn an inferior use o£ water for a superior 
use.•r• The court in the condemnation proceedings is to determine 
what use will be for the greatest public benefit, and that use is to be 
deemed a superior one. . However, the statute further provides that 
no person may be deprived of the use of water reasonably necessary 
for the irrigation of his land then under irrigation, by the most eco
nomical method of artificial irrigation, in favor of another irrigation 
use, the court to determine the most economical method. The Su
preme Court of Washington allowed the condemnation, primarily for 
domestic purposes, of a water supply on another's land not then being 
used by the landowner, pursuant to this statute, holding that the use 
of water for domestic purposes is a public purpose when the domestic 
use desired is the foundation of an agricultural enterprise.879 

The riparian doctrine has been recognized repeatedly in the court 
decisions of Washington. Very early decisions of the supreme court 
acknowledged the validity of appropriations of water on public lands 
of the United States pursuant to local laws and customs, under authority 
granted by Acts of Congress; 880 and in a number of subsequent cases 
the supreme court, in stating the appropriative principle, carefully 
restricted its applicability to the public domain. 881 Adoption of the 
riparian principle likewise appeared in early cases, 882 qualified by the 
recognition of prior appropriations on public lands.888 In 1897 the 
Washington Supreme Court held that riparian rights existed in the arid 
as well as the humid portions of the State, and that such rights attached 
to lands passing to private ownership at the inception of title thereto 
and would be protected as against subsequent appropriations.88

' But 
the time element works in favor of appropriative rights likewise; that 
is, an appropriation of water, validly acquired, is superior to riparian 

111 Wash. Rem. Rev. Stats., § 7354 . 
... State etr rei. Andersen v. Superior Court, 119 Wash. 406, 410-411, 205 

Pac. 1051 (1922). 
• Thorpe v. Tenem Ditch Co., 1 Wash. 566, 569-570, 20 Pac. 588 (1889); 

Geddis v. Parrish, 1 Wash. 587, 589-592, 21 Pac. 314 (1889); Isaacs v. Barber, 
10 Wash. 124, 128-132,38 Pac. 871 (1894). 

• See Benton v. ]ohnco:t, 17 Wash. 277, 289, 49 Pac. 495 ( 1897); Sander v. 
Bull, 76 Wash. 1, 5, 135 Pac. 489 (1913); Hough v. Taylor, 110 Wash. 361,364-
365, 188 Pac. 458 (1920); in re Doan Creek, 125 Wash. 14, 20, 215 Pac. 343 
(1923). 

• Crook v. Hewitt, 4 Wash. 749, 750, 754, 31 Pac. 28 (1892); Shotwell v. 
Dodge, 8 Wash. 337, 339, 36 Pac. 254 (1894); Rigney v. Tacoma Light & 
Water Co., 9 Wash. 5 76, 582-583, 38 Pac. 14 7 ( 1894). 

•Isaacsv. Barber,10 Wash.124,128-129, 38 Pac. 871 (1894) • 
.. Benton v.]ohnco:e, 17 Wash. 277, 279-283, 288-290, 49 Pac. 495 (1897). 

Reaffirmed in Nesalhous v. Walker, 45 Wash. 621, 623-624, 88 Wash. 1032 
(1907). See In re Doan Creek, 125 Wash. 14, 20, 215 Pac. 343 (1923). 
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rights of lands entered after the date of the appropriation.- The 
common-law doctrine has been modified by imposing upon the riparian 
claimant the necessity of beneficial use of the water, and by subjecting 
to appropriation for use on nonriparian land the waters of nonnavigable 
streams in excess of the quantity that can be used beneficially, either 
directly or prospectively, within a reasonable time, on or in connection 
with riparian lands.- The supreme court has stated that "The 
common-law rule of riparian rights has been stripped of some of its 
rigors * * *","'and that "For years past, the trend of our decisions 
and the tenor of our legislation have been to restrict and narrow the 
common law of riparian rights * * *".188 As a result, the advan
tage of position of riparian lands with reference to water rights has 
been materially reduced.-

The supreme court stated in an early decision that an underground 
stream with defined course and boundaries would be protected to the 
same extent as such a stream on the surface, but that such rule would 
not apply to water percolating through sand or gravel the limits of 
which were not defined.180 Subsequently the court adopted a rule of 
reasonable use and correlative rights in percolating waters as among 

• Ir& re Doar& Creek, 125 Wash. 14, 20, 215 Pac. 343 (1923); Weitnuteir&n 
v. Et~gdahl, 125 Wash. 106, 108-116, 215 Pac. 378 (1923); I• re .Alpowc 
Creek, 129 Wash. 9, 13, 224 Pac. 29 ( 1924) ; Hunter Land Co. v. I.augenour, 
140 Wash. 558,569-571,250 Pac. 41 (1926); I• re Sit~lahekir& Creek,162 Wash. 
635,642-643,299 Pac. 649 (1931). 

• Browr& v. Chase, 125 Wash. 542, 549, 553, 217 Pac. 23 (1923). See also 
Proctorv. Sim, 134 Wash. 606,616-619,236 Pac. 114 (1925); State v • .Ameriear& 
Fruit Growers, 135 Wash. 156, 161, 237 Pac. 498 (1925); Hunter Land Co. v. 
Lauger&our, 140 Wash. 558, 569-5 71, 250 Pac. 41 ( 1926). 

• Ir& re.Alpowc Creek,129 Wash. 9, 13,224 Pac. 29 (1924). 
• Proctorv.Sim,134 Wash. 606,616,236 Pac.114 (1925). 
-Holdings and statements concerning the nature and extent of the riparian 

right, other than as noted above, are included in various cases of which typical 
ones are here noted. Reasonable use of water as among riparian ownen: Me
Evoy v. Taylor, 56 Wash. 357, 358, 105 Pac. 851 (1909). Impounding of 
water: Ttu:omc Eastern R. R. v. Smithgall, 58 Wash. 445, 452, 108 Pac. 1091 
(1910). Right to overflows of streams; impounding of water; applicability 
of Desert Land Act: Stillv. Palouse I". & Power Co., 64 Wash. 606,610-613, 
117 Pac. 466 (1911). Riparian lands: Miller v. Baker, 68 Wash. 19,20-22, 122 
Pac. 604 (1912). Relation to navigability of waten: State ez rei. Ham, Yearsley 
& Ryri. v. Superior Court, 70 Wash. 442,451-453, 126 Pac. 945 (1912). Im
pounding of water: Svmner Lumber & Shingle Co. v. Pceifi& Coast Power Co., 
72 Wash. 631, 640-641, 131 Pac. 220 (1913). Nonnavigable waten; appli
cability of Desert Land Act: Bemot v. Morrisor&, 81 Wash. 538, 559-560, 143 
Pac. 104 (1914). Riparian lands; apportionment of water: Mally v. Weiden
steiner, 88 Wash. 398,402, 153 Pac. 342 (1915). Right to overflows of streams: 
Longmire v. Yakimc Highla•ds I". & Lar&d Co., 95 Wash. 302, 305-306, 163 
Pac. 782 (1917). Riparian lands: Yearsley v. Cater, 149 Wash. 285, 288-289, 
270 Pac. 804 (1928). 

-Meyer v. Ttu:omc Light & Water Co., 8 Wash. 144, 147, 35 Pac. 601 
(1894). 
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owners of overlying lands;- and held in 1935 that in line with that 
doctrine, a city that had excavated a ditch in order to operate more 
efficiently a gravel pit, thereby cutting off percolating water supplying 
neighboring lands, was making a reasonable use of its own pi'Operty 
and was not liable for the resulting effect on the ground-water suppty.•a 

The legislature in 1945 enacted a statute for the express purpose of 
crtending the application of the surface-water statutes to the appropria
tion and beneficial use of ground waters, and amended the act in 1947 
and 1949.- Ground waters are defined as all bodies of water that 
exist beneath the land surface and that there saturate the interstices of 
rocks or other materials-that is, the waters of underground streams or 
channels, artesian basins, underground reservoirs, lakes or basins, the 
existence or boundaries of which may be reasonably established or 
ascertained. The act recognizes a distinction between water that exists 
in underground storage wholly because of natural processes, which it 
terms "natural ground water", and water that is made available in 
underground storage artificially, either intentionally or incidentally to 
irrigation, which is designated as "artificially stored ground water." 
Subject to existing rights, all natural ground waters, and all artificial 
ground waters not abandoned or forfeited, are made subject to appro
priation. Exempted are withdrawals of ground waters for stock
watering purposes, or for the watering of lawns or noncommercial 
gardens not exceeding one-baH acre in area, or for single or group do
mestic uses or industrial purposes not exceeding 5,000 gallons per day; 
but the party using ground water not exceeding such quantity may elect 
to make a formal appropriation thereof under ·the procedure provided 
in the act for withdrawals of ground water in excess of that quantity. 
Provision is made for the filing of declarations of claims of preexisting 
vested rights and for the issuance of certificates of appropriation with 
respect thereto. The Supervisor of Hydraulics has authority to desig
nate ground-water areas or subareas, and separate depth zones therein, 
after hearings, and to regulate withdrawals of water when the supply 
is inadequate to supply all rights. A proceeding is provided for the 
determination by the Supervisor of abandonment of ground-water 
rights where the withdrawal and use of the water has been discontinued 
for a period of five years. 

The Supervisor of Hydraulics is authorized to initiate proceedings 
for the determination of water rights, upon petition of one or more 
claimants, or when in his judgment the interest of the public will be 
served thereby.'" A statement is filed with the court, which is required 

• Palrick v. Smith, 75 Wash. 407,414--415, 134 Pac. 1076 (1913). 
• Er>111U Y. S•altu, 182 Wash. 450, 457-460, 47 Pac. (2d) 984 (1935). 
• Wash. Laws 1945, ch. 263; Laws 1947, ch. 122; Laws 1949, ch. 63; Wash. 

Rnn. Rev. Stats., Suppa. 1945, 1947, and 1949, U 7400-1 to 7400-19. 
• Wash. Rem. Rev. Stats., U 7364 to 7377. 
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to refer the proceedings to the Supervisor for the taking of testimony as 
referee. When the transcript and report have been filed, the court 
hears the matter and renders its decree. Supervision of public waters 
and administration of the provisions of the water appropriation statutes 
are vested in the Supervisor of Hydraulics, who has supervision over 
the distribution of water according to rights and priorities.- He is 
authorized to designate water districts from time to time as required, 
and to appoint watermasters therefor upon petition by interested parties. 
He is also required to appoint stream patrolmen for designated streams 
the water rights of which have been adjudicated, upon application of 
interested parties and approval of the district watermaster if one has 
been appointed for such area, for whatever periods of time local con
ditions justify. 

, Wyoming 

The constitution of Wyoming declares that the control of water must 
be in the State, which in providing for its use shall guard equally all 
the various interests involved.- It declares also that the water of all 

. natural streams, springs, lakes or other collections of still water within 
the State are the property of the State; that priority of appropriation 
for beneficial uses shall give the better right; and that no appropriation 
shall be denied except when such denial is demanded by the public 
interests.88

' The constitution provides for the appointment of a State 
Engineer; for the division of the State by the legislature into four water 
divisions and the appointment of superintendents thereof; and for a 

. Board of Control to be composed of the State Engineer and superin
tendents of the water divisions, the State Engineer being president.-
The supervision of the waters of the State and of their appropriation, 
distribution, and diversion is vested by the constitution in the Board 
of Control, its decisions being made subject to review by the courts ... 

An appropriative right is initiated by making application to the State 
Engineer for a permit to make the appropriation; and the final step, 
after the appropriation has been perfected in accordance with the 
permit, is the adjudication of the right by the Board of Control and the 
issuance by the Board of a certificate of appropriation.- Since the 
adoption of the present water-appropriation statute in 1890, at the first 
session of the State legislature, compliance with the procedure so 
provided for the acquisition of water rights is a condition precedent to 

• Wash. Rem. Rev. Stats., § § 7351-1 to 7351-4 and 7355 to 7363. 
• Wyo. Const., art. I, § 31. 
- Wyo. Const., art. VIII, § § 1 and 3. 
-Wyo. Const., art. VIII, § § 2, 4, and 5. 
-Wyo. Const., art. VIII, § 2. 
•wyo. Comp. Stats.,1945, §§ 71-238 to 71-250. 
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the making of a valid appropriation.-. Failure to make use of ap
propriated water for five successive years is to be considered an aban
donment of the same, and works a forfeiture of the water right.
Procedure is provided for the declaration of such abandonment by the ; 
Board of Control after a hearing, on the initiative of any water user ' 
who might be affected thereby. The declaration is filed in court; if 
no objection is filed, judgment affirming the Board's order is issued; 
if there is objection, the water user who initiated the proceeding 
becomes plaintiff and the objector defendant, and the issue is tried as 
to whether or not the water right has in fact been abandoned.401 

The water appropriation statute defines prefened uses as including 
rights for domestic and transportation purposes, and these include: 
First, drinking; second, municipal; third, steam engines and general 
railway use; and fourth, culinary, laundry, bathing, refrigeration, and 
heating plants. Likewise, the use of water for irrigation is to be pre
ferred to any use through "turbine or impulse water wheels" for power 
purposes. Existing rights that are not preferred may be condemned to 
supply water for preferred uses.- Procedure is provided for changing 
a use to a preferred use under the direction of the Board of Control, 
just compensation to be paid if the change of use is approved.-

Riparian rights never have been recognized in Wyoming. The un
suitability of the common-law doctrine to local conditions, and the 
fact that such rule never had obtained in that State, which on the 
contrary had recognized a "different principle better adapted to the 

.., Wyoming Hereford Ranch v. Hammond PtlCking Co., 33 Wyo. 14, 30-38, 
236 Pac. 764 (1925). See Campbell v. Wyoming Development Co., 55 Wyo. 
347, 388, 395, 100 Pac. (2d) 124 (1940). In 1949, in Ltlramill Rivers Co. v. 
lAVtUseu, 65 Wyo. 414, 431, 202 Pac. (2d) 680 (1949), the court stated, 
citing the Wyoming Hereford case: "We have heretofore held that no water 
right may be initiated under our present laws except pursuant to a permit; 
that hence the requirement of such permit is mandatory." 

... Wyo. Comp. Stats., 1945, §71-701. 
• Wyo. Comp. Stats., 1945, §§ 71-702 to 71-707. The statute has been 

construed in several decisions. See Wyoming Hereford Ranch v. Hammond 
PtlCking Co., 33 Wyo. 14, 23-27, 236 Pac. 764 ( 1925); Van TtUsel Real Estate & 
Livestock Co. v. Cheyenne, 49 Wyo. 333, 349-355, 54 Pac. (2d) 906 (1936); 
Horse Creek Conservation Dist. v. Lincoln Land Co., 54 Wyo. 320, 329-345, 
92 Pac. (2d) 572 (1939); Campbell v. Wyoming Development Co., 55 Wyo. 
S47, 400-404, 100 Pac. (2d) 124 (1940). In such proceeding the burden of 
proving the issue of abandonment rests upon the one who petitions to have 
the water right declared abandoned: Ramsay v. Gottsche, 51 Wyo. 516, 529-
530, 69 Pac. (2d) 535 (1937). See also Lllramill Rivers Co. y. LeYassear, 
65 Wyo. 414, 449, 202 Pac. (2d) 680 (1949). It was held in Ramsay v. 
Gottsclae, "''ra, at 51 Wyo. 532, and in Scherck v. Niehols, 55 Wyo. 4, 23-24, 
95 Pac. (2d) 74 (1939), that abandonment must be voluntary, and does not 
result if nonuse is caused by facts not under the appropriator's controL 

.. Wyo. Comp. Stata., 1945, I 71-402. . . 
• Wyo. Comp. Stats., 1945, I 71-403. See NewctUtl• v. Smith, 28 Wyo. 

571, 205 Pac.. S02 (1922). 
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material conditions of this region"-that is, the doctrine of prior ap
propriation-were emphasized by the Supreme Court of Wyoming in 
the decision rendered in Moyer v. Preston in 1896.- The court stated 
that it inclined strongly to the view that had been expressed some years 
before by the Supreme Court of Colorado - to the effect that the right 
of prior appropriation, and the obligation to protect it, had existed 
prior to any legislation on the subject. 

The supreme court held in 1919 that the constitutional declaration of 
public waters included natural but not artificial springs, and that a 
spring devdoped artificially, and supplied by percolating waters, is not 
subject to appropriation but is the private property of the landowner.-

The legislature in 1947 enacted a law extending the principle of 
prior appropriation to rights to the use of ground waters.- Exempted 
are devdopments solely for domestic, culinary, or stock use on a ranch 
or farm, and irrigation of lawns and gardens not exceeding four acres 
in area. Claimants of ground-water rights antedating the enactment 
of the statute are required to file statements of their claims with the 
State Engineer on or before December 31, 1950.610 Appropriations 
after the passage of the act are made by developing the ground water 
and filing with the State Engineer registrations of the wells or other 
means of obtaining the water. After the State Engineer has deter

·mined the water-bearing capacity of an underground formation, the 
Board of Control is authorized to adjudicate the water rights thereto 
and to issue certificates of appropriation based upon priority of appro
priation. The procedure for declaring abandonments of surface-water 
rights is made applicable to ground waters. 

Statutory adjudications of water rights are initiated and made by 
the Board of Control.m The State Engineer in the original adjudica
tion of a stream makes a hydraulic survey, and the water division 
superintendent takes testimony with respect to claims of water rights. 
The record is transmitted to the Board of Control, which enters an 
order determiniitg and establishing the priorities, each party whose 
right is thus adjudicated being issued a certificate. Any aggrieved 

• Moyer v. Preston, 6 Wyo. 308, 318-319, 44 Pac. 845 (1896). See also 
Farm Investment Co. v. Carpenter, 9 Wyo. 110, 122,61 Pac. 258 (1900). The 
United States Supreme Court, in Wyoming v. Colorado, 259 U.S. 419,458-459 
(1922), stated with regard to the litigant States: ''The common-law rule re
specting riparian rights in flowing water never obtained in either State." 

., Coffin v. Left Hand Ditch Co.,6 Colo. 443,446 (1882). 
• Hunl v. Laramie, 26 Wyo. 160, 168-169, 181 Pac. 137 (1919). 
-Wyo. Laws 1947, ch. 107; Comp. Stats., 1949 Cum. Supp., §§ 71-408 

to 71-420. 
• By amendment of§ 5, ch. 107, Wyo. Laws 1947, the filing time was ex

tended to December 31, 1950: Wyo. Laws 1949, ch. 22 • 
... Wyo. Comp. Stats., 1945, §§ 71-203 to 71-216, 71-224 to 71-237. and 

71-256 to 71-263. . 



777 

party may appeal to the district court. The final orders or decrees of 
the Board in the adjudication of water rights are conclusive, subject 
to procedural provisions of law relating to rehearings and reopening; 
of orders or decrees, and subject to the right of appeal to the courts.m:• 
The Wyoming Supreme Court held this statutory determination of 
water rights to be a valid exercise of legislative authority, the power of 
the Board being quasi-judicial only, and properly conferred upon 
executive officers.u• This "Wyoming method" of determining water 
rights by an administrative agency acting in a quasi-judicial capacity, 
without a court hearing unless an aggrieved party appeals to the court, 
was adopted by the legislature of Nebraska and was held constitutional 
by the supreme court of that State, and was also adopted in Texas but 
held invalid there. u• 

Pursuant to constitutional mandate,.u the legislature divided the 
State into four water divisions and provided for the appointment of 
superintendents thereo£,&18 who together with the State Engineer con
stitute the Board of Control. The Board of Control has the responsi
bility of creating water districts within the water divisions, each district 
having a water commissioner. Each division superintendent has general 
control of the water commissioners within his division, and under the 
general supervision of the State Engineer, has charge of the distribution 
of water according to rights of ~ppropriation.u' 

ID Wyo. Comp. Stats., 1945, § 71-258. 
•u Farm Investment Co. v. Carpenter, 9 Wyo. 110, 132-135, 143, 61 Pac. 258 

(1900) • 
... The Nebraska Supreme Court considered the validity of the procedure at 

length and upheld it, in Crawford Co. v. Hathaway, 67 Nebr. 325, 365-368, 
93 N. W. 781 (1903). The Texas Supreme Court, in Board of Water Engineers 
v. McKnight, 111 Tex. 82, 92-97, 229 S. W. 301 (1921), ruled similar legis
lation invalid as being in conflict with the constitution of that State in effect 
when the legislation was enacted. However, in 1945, in Corzuius v. Harrell, 
143 Tex. 509, 511-514, 186 S. W. (2d) 961 (1945), the Texas Supreme Court 
pointed out that a constitutional provision authorizing legislation for the con
aervation and development of natural resources was not in effect when the water 
statute was enacted but was in effeet prior to the enactment of legislation for the 
control of oil and gas; hence the McKnight case did not control the validity of 
the oil and gas legislation, which was held constitutional . 

... Wyo. Const., art. VIII, I 4 . 

... Wyo. Comp. Stats., 1934, §§ 71-101 and 71-102. 
at Wyo. Comp. Stats., 1945, §§ 71-103 to 71-108, and 71-301 to 71-309. 


