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Section ·I. 

INTRODUCTORY 

1. In this Opinion I propose to discuss the legal principles. which will be 
?-Pplied by the Federal High Court and the Judicial Committee of the Privy 
Council in determining the scope and meaning of 

{1) the Government of India Act, 
(2) the Instruments of Accession, and 
(3) the H Items" m the Federal Legislative List contained in the Seventh 

Schedule to the Act. 

In dealing with these questions I shall, of course, pay careful attention to the vatious 
proposals which have already been put forward by the varlous· Committees and Con
ferences which have been discussing these three questions ever since July of last 
year. I refer, in particular, to the proceedings and reports of the Bombay Con
ference convened by the Chancellor, the Finance Committee of the Conference which 
met under the Chairmanship of H. H. the Nawab of Bhopal, the "Informal" 
Committee of 1\Iinisters which has sat under the chait·manship of Sir Akbar Hydal'i, 

the Drafting Committee of the Punjab States Council, the St~nding Com
mittee of 1\Iinisters of States of Division XII, the Central India l\linisters 
Group, and to the correspondence arising out of these proceedings. The whole 
of this literature has now been laid before me. I have also carefully studied 
the "Hyderabad l\Iernorandum ", dated 15th-17th January of this year. I 
have had laid before me many " Notes" of the discusfolions held by the 
officers of the Political Department with the representatives of the various 
States on their visits to the individual States. In addition to ·this, I have 
had numerous consultations with l\Iinisters who have called on me for that 
purpose. I shall also. have occasion to refer to the Proceedings and Interim 
Report of the Constitution Committee "'hich has been meeting under the 
chairmanship of His Highness the Maharaja _of Patiala. l\Iost of the meetings 
of the Constitution Committee I hrLYe attended in my capacity of Legal Adviser to 
the Chamber and many questions of law have been refen·ed to me by the Committee. 
My answers to those questions will be found in the present Opinion. I have 
already pointed out at one of the meetings of the Committee that I cannot 
regard myself as necessarily bound by its conclusions and on some points 
I find myself in disagreement with them, as will duly appear. 

2. lll'fore proceeding to discu~s the legal principles in question I think it may 
not be amiss if I explain what I concei\·e the duty· of counsel to be. That 



duty is, in the fit·st pla.ce, to bring to bear upon the examination of the 
questions at issue the previous decisions of the Judicial Committee of the 
Privy Council in their interpretation of the two other Fedet·~l Constitutions of 
the · Empire, the Commonwealth of Australia and the Dominion of Canada and, 

. incidentally. the decisions of the House of Lords and the En~lisli Courts 
in .the interpretation of statutes which the Privy Council itself constantly 
adopts and applies and will adopt and apply when it comes to interpret 
the Government of India Act. The general rule of construction has been 
aptly stated by the Privy Council in a leading Canadian· case, known as 
Parsons· Case, 7 A. C. 96 in the following words : "in order to determine the 
meaning of th~ terms employed in describing any particular class (of legis~ 
lative items) other parts of the British North America Act (the Canadian 
Constitution) and of other Imperial Acts in pari materia may be looked at ". 
I have noticed with some. surprise that in none of the reports of the 
committees, and the recommendations made in them, are to be found any 
references whatsoever to Privy Council cases. This is unfortunate inasmuch 
ns the officers of .the Political Department may very properly complain, and 

. I understand that they have already complained, that proposals for 'amend~ 
ment' and limitation have been pressed upon them which are of a vague, 
speculative, and · imaginary character and often based upon apprehensions 
which, have no foundation in the realm of fact. I have read some obser~ 

vations to the same effect by one of the most distinguished representatives 
of tlie States on the Constitution Committee, namely Sir K. N. Haksar. 
'Vhere, however, amendments and qualifications can be supported, as I propose 
to support them, by Privy Council cases authoritatively determining the scope 
and meaning of terms used in the Act, the Dmft Instrument of Accession 
and the Legislative List, then such amendments ~nd qualifications will demand, 
and I am sure will receive, the most careful and sympathetic attention from 
the Government of India and the Political Department.' It will be observed 
that in this Opinion I have excluded allt·eference to the decisions of American 
Courts on the Federal Constitution of the United States. Those decisions are 
wholly irrelevant and, indeed, positively misleading. The Privy Council, in 
interpreting the Government of India Act, will most certainly exclude them, 
as it has '!:lways excluded them in its interpretation of the Federal Consti
tution Acts of Australia and Canada. American law is. as out of place and 
as intrusive as would be the presence of an American lawyer at the hearing 

, of an appeal before the Privy Council, before which, indeed, no foreign 
lawyer is ever allowed to appear. I think it as well to enter this caution, 
as I am informed that the Political officet·s have objected to the relevance 
of certain arguments addressed to them and supported by references to the 



. ' . 
Federal Constitution of the United States. I am in entire agreement with 
the Politic~l Officers on this point. The introduction of American Constitu
tional Law into. such discussions is not merely ignorant; it is a sheer waste 
of time and can only result in confusing the issue. 1 

. · 

3. In the second ·place, my duty as counsel is to enlighten the Chamber 
to the· best of my ability as to every conceivable consequence, prejudicial 
to the rights of the StateR, as the result of their accession to the Federation 
which my knowledge and experience as a constitutional lawyer may suggest to 
me. If I did not do this, I should be neglecting my duty and the States 
might well have reason to complain if, in years to come, such consequences 
occurred without my having foreseen, and expressed, the possibility pf their 
occurrence.' It is, however, no part of my duty to attempt to dissuade the 
States from entering the Federation even as it is no part of my duty to 
persuade them to entet· it. It is for the States themselves, after due con
sideration of my Opinion on these questions, to decide whether or not they 
will accede. It may be recalled that, at one of the meetings of the Cons
titution Committee, on my pointing out, as it was my duty to do, some of 
the consequences, prejudicial to " State rights", which had occurred -in the 
legal development of the Canadian and Australian Constitutions, I was violently 
criticized by a foreign lawyer imported forth£> occasion. The lawyer in ques
tion did not attempt to answer my legal arguments and, through rw fault 
of his own, was,. of course, incapable of answering them. · A foreign lawyer 
must inevitably be hopelessly at a loss in a domain so unfamiliar to him as 
the Constitutional Law of the British Emph·e. The lawyer in question confined 
himself to rhetorical imputations of what he called "Defeatism". No such 
imputations could possibly be made by an English counsel, though they 
may, for all I know, be· " common form " in the primitive procedure. ·of · 
the inferior courts of the United States where rhetoric often takes the place 
of law and loud vociferation does duty for argument. The line of approach to 
the subject which I have adopted at the meetings of the Constitution Com
mittee and which I follow in this Opinion was that adopted by me and by 
three of the most eminent Counsel in England in the Opinions we wrote 
for the Chamber of Princes in the year3 1934 and 1935. In those Opinions 
we consistently pointed out, as it was our duty to do, any " elements of 
danger", as we deliberately called them, in which the accession to the 
Federation might involve the States. No responsible person ventured to suggest 

(1). The nttitude of th-e Privy Council townrds attempts to import alien conceptions of American law 
has been adequately summarised by llr .• Tu~tice Clement in his classical treatise on the Canadian 
Constitution t at. page 400 ) in the words .. "' The Judicial. Committee have .z~lways deprecated any attempt 
to draw analog;u•s between the Canadtao and Amencan systems." lhey have equally repudiated 
American nnulogies in their interpretation of the Australian Constitution-see Webb •· Outtrim 
(190~) A. C. 81. 



thal, in so doing, ·we were indulging m " defeatism " . The imputation is 
d1ildish. It may well be that the advantages of entering the Federation out
weigh the dangers, in other words the disadvantages, legally .speaking,· which are 
attendant on any contract so uncertain in its actual operation as a Federal 
contract has always and everywhere proved to be. That, however, is a 
political question on which I express no opinion. In pointing out " elements 
of danger " in this Opinion, my object is not to raise difficulties in the way 
of the entry of the Indian States into the Federation bu't to remove them, 
if removable they be. They can, I think, be removed if the Government of 
india is prepared, as I feel sure it is prepared, to consider sympathetically every 
proposal, by way of "·safeguards ", which can be shown to rest on apprehensions 
well-founded in law, in other words, on the judicial construction and the 
constitutional development of the two other Federal Constitutions enacted by 
Parliament. 

4. Finally, it is my duty as Counsel to advise the Chamber, in · the fateful 
decisions it is has to take, with complete impartiality and entire detachment 
from politics. This aspect of the duty of Counsel is so obvious, and the 
duty itself so imperative, that, were I advising English clients in England, 
it would ·be quite unnecessary for me to state it. But my attention has 
been drawn to certain Indian newspaper articles -·articles "inspired '', I am 
told, by a certain politician- which impute to me as Counsel and to the 
Standing Committee which has done me the honour to retain my services, 
a deliberate design on my part and on theirs to deter the .States from en
tering the Federation and, indeed, to "·wi-eck " its accomplishment. The impu
tation is false. My instructions are simply -"to advise" the Chamber ana 
no attempt whatsoever has been made, directly or indirectly, by the Standing 
Committee or any member of it to influence the advice which it is my duty to 
gi\'e, The fnct, I have good 1-eason to believe, is perfectly well understood 
by the Government of India whose cordial reception of me I take this 
opportunity of acknowledging. In England such reflections on the honesty 
of rounsel whould never be made in any newspaper and, if made, would be 
defamatory. In ·view of them, . I think it as weli to make clear what the 
rules of my profession in Eng1ad are when counf\el is engaged to advise in 
matters which have a " political" aspect. Those rules are that counsel, from 
the moment he is briefed, dismisses entirely from his mind any political views 
of his own which he may, at one time or another, have entertained upon the subject 
and that he confines himself with all the sincerity at his command to the 
purely legal ai>pect of the questions submitted to him. The position of counsel 
under sneh eircumstances is exactly tlie same as that of the head of his 
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profession, namely the Attorney-General. The late Attorney-General, Sir Thomas 
Inskip, had expressed strong views, as a member of the Government which was res
ponsible for it, in favour of the Government of India Bill. During its passage through 
the House of Commons, he was frequently called upon by members of all par
ties in the House to give a legal opinion on . the meaning of the various 
clauses of the Bill and he g;we i~ N 0 one' ever ventured, OL' would ever 
venture, to question the honesty and the impartiality of the opinions 
which he accordingly gave or to suggest that those opuuons were 
tainted by his views in favour of the Bill. 1\Iy instructions from the solicitot·s to 

. the Chamber are as follows: 
... 

"The Standing Committee of the Indian Chamber of Pdnces have instl'Ucted 
.1\Iessrs. Herbert Smith and Co. to request counsel to advise the Chambct· 
in connection with the Government of India Act and the _legal queRtions 
in connection with the accession of the Feudatory States who are. membet·s 
of the Chambet· of Princes to the Indian Federation''. 

Section II. 

THE "EXPLANATORY .ME~IORANDUl\I" ON "SAFEGUARDS" LAID 
BEFOHE THE CONSTITUTION COM.l\HTTEE. 

5. I will first deal with certain questions referred to me for my optmon by · 
His Highness tbe Maharaja of Patiala at the fh·st day's proceedings of the 
Constitut:on Committee on 23th January. At that mooting there was circulated 
for discussion an " Explanatory Memorandum " of Agendum I purporting to be 
a " statement showing how far the original safeguards have been incorporated 
in the Government of India . Act ". The statement proceeded to set out the 
"Essential Safeguards" which were originally submitted to me and my distinguished 
fdlow Counsel Sir 'Villiam Jowitt, K. C., 1\It·. D. N. Pritt, K. C., and, at a 
later stage, :Mr. \Vilfrid Greene, K. C., when we were instructed to advise the 
~hamber of Princes in 1934 and Hl35. Our opinions are on record. In reply 
to the fit-st "essential safeguard" and the mo~t important of them all, namely 
that "the sorereignty and autonomy of the States shall be fully respected and 
guaranteed and there shall be no interference, direct OL' indirect, with the 
intt't·nal aftairs of the States", we wrote as follows: 
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"This condition is not to be found in the proposals. For the reasons given 
in Part III of this Opinion the Federal Union contemplated, or indeed 
any Federal Union that could be practically devised, is fundamentally 
and in. principle incompatible with the observance of this condition." 1 

In th~ s~ond ,Opi!lion which I .and my fellow Counsel wrote for the Chamber 
of Princes on the Government of India Bill we repeated these words, adding : 

"These ·words are just as much applicable now as they were then. They 
apply to the Bill even as they applied to the Proposals upon· which the 
Bill is founded". 2 

This was the considered opinion of four of His Majesty's Counsel. But in 
the Explanatory Memorandum circulated on 25th January last, the Constitu
tion Committee ·was invited to accept the following opinion on the fulfilment 
or . othet·wise, of. the ~ssential Safeguard in question : 

" In the opinion of Counsel . this ( i.e.,· " the unimpait·ed sovereignty and 
autonomy of the States " ) is adequately sa(egua1·ded ". 

I do not quite know who is the " counsel " responsible for this highly origi
nal opinion but I find it impossible to believe that he was an English counsel. 
It is · quite clear that either he has not read the two Opinions of the four 
English counsel referred to or that, if he had read them, he has completely failed to 
understand them .. Immediately.this "Opinion" of his·was re~d at the Committee, I· 
expressed my " total dissent" from it and my complete dissociation from all 
that followed it in the Explanatory Memorandum in which it appeared. · The 
Memorandum· is not, in ~y opin_ion, worth any further consideration but,. in 
deference to. the request of His Highness the Maharaja of Patiala, I proceed 
in · this Opinion · to deal with it. 

6. In view .of this Memorandum· having been circulated and the misleading 
character of . the opinion contained in it, I will summarise very briefly the 
transformation in the scope and character of the sovereignty of the States, 
in the e¥ent of their accession, which is effected by the Act. That sove
reignty is very considerably . 'l. impaired " and wholly tmnsfot·med. In this respect 
the Act itself is quite as revolutionary as was the original Bill. The amend
m€nts put- up by my collengues and myself to the. Secretary of State in 
1935, in accordance with our instmctions and with the representations contained 

(1) "Chamber of Princes: Joint Opinion of the Rt. Hon. Sir William Jowilt, K. C., l\lr. J. H. 1\lorgnn, 
K. C., and Mr. D. N. Pritt, K. C." pnge 21. 

(2) "Cha-mber of Princes: Joint Opinion of the Mr. Wiltrid Greene, K. C., H.t. Hon. ~ir William 
Jowitt, K. C., and 1\lr. J. H. Morgan, K. 0." page 17. 
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in the " Views of Indian States ", were, to a considerable extent, not 
accepted by the India Office while the effect of their· acceptance in other 
cases was merely verbal. In other words, the form of certain clauses, affect
ing the sovereignty of the Princes, was cl1anged but the substance of the 
clauses remained the same. Two instances will .suffice. Three of the most 
distinguished members of the Order of Princes, 'namely Thei1· Highnesses the 
1\Iaharaja of Patiala, the Nawab of Bhopal, and the 1\Iaharaja of Biknne1·, 
in a lette1· of 27th February 19:35, addressed to the Viceroy at a critical 
moment in the passage of the Government of India Bill, formulated t.ertain 
criticisms of the Bill and expressed the g1·avest apprehensions if "the funda
mental points " put forward by them were not accepted.1 Among these funda
mental points Theil· Highnesses set out the following : 

"The Princes have never agt·eed to accept any Act of the Btitish Parliament 
as Linding on them, and no Prince will, as contemplated by Clause 0 ( 1 ) 
(a) of the proposed Bill, declare ' that be accepts this Act as applicable 
to himself and !tis subjects'." 

These words " and his subjects " occm·1·ed and recurred thl'Oughout the ori
ginal draft of the Bill and the Princes took exception to them as imply
ing a diminution, as they unquestionably did, of their sove1·eignty ove~ their 
subjects. As a result of their objections, amendments to the_ Bill were, accept
ed by the Government, and duly passed, omitting the wor~ "and his . ~ob
jects." The question therefore arises as. to whether those amendments· have 
"saved " the existing sovereignity of th~ Princes over their subjects .. To 
that question there can only be one ans.wer. The amendments were. purely' 
verbal and quite illusory. They ha\'e not changed the legal effect of the 
original draft of Section 6 of the Act in the slightest degree. To legislate 
for a Federated State is to legislate for the subjects of the Ruler of that State . 
and it matters not whether the subjects are exp1·essly mentioned as coming 
within the (;COpe of the Federal legislative authority or v.hether they are 
not so mentioned. An examination of the wording of Section 99 of the 
Act puts this conclusion beyond doubt. That Section provides .that the 
Federal Legislature may make laws "for the whole or any part of British 
India or for any Fedemted State". The legislative authodty of the Federation 
is thet-efore described, in this Section, in identical ternM in the cme of both 
British India and of tlte States. Now there can be no question that power 
to legislate " for Briti::;h India" means powe1· to legislate for all the sub
jects of His Majesty · jn British India and indeed for everybody else resi· 
dent therein. Indeed, the constitutions of all the Dominions and ·Colonies 

(I) '' Yiews of lndiun States" (Command !'a per 4843 c>f March, 1935) pagt"& 14-16. 
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invariably define the gmnt of legislative power in geogl'aphical terms as a 
power to legislate for the territory. They never specify it as a power to 
legislate for His Majesty's subjects in the colony, for the simple reason that 
a power to legislate for the tel'l'itorry always carries with it, as a matter of 
course, the power to legislate for all persons therein. It is therefore obvi
ous, without further comment,. that the subjects of every Ruler of a Fedm·a
ted State will be just as much subjected, and as dit·ectly subjected, to the 
Federal authority as His 1\Iajesty's subjects. Their allegiance will henceforth 
be divided between . the Ruler and the Federation. The change. of words in 
Section 6 of the Act has therefore entirely failed to meet the objections 
raised by Their Highnesses of Patiala., Bhopal · and Bikaner. Yet " the 
counsel " who is responsible for the Explanatory :Memorandum circulated to 
the Constitution Committee quotes this very Section of the Act in support 
of his confident opinion that the sovet·eignty of the Princes is "adequately 
safeguarded". 

7. Turning from the legislntive sphere to the executive, I find this confident 
stat~ment of ''counsel " in the Memorandum laid before the Constitution 
Committee even more misleading. It will be recalled that, during the pt·o
gress of the Government of India Bill, the States were extremely apprehen
sive of the effect on their sovereignty of the penetration into their States of 
numbers of Federal officials administering Federal law and enforcing it .. 
They therefore sought accm·dingly to secure · amendments to the Bill designed 
to E>nable them to exclude the direct exercise of the executive power of the 
Fetleration. The amendments, contained in Clause 8 of the Act, which I 
and my colieague succeeded in obtaining, wem, howeve.r, quite inadequate to 
secure all that the Princ;s desired. - Sub-section 2 of Section 8 is clearly 
no "safeguaxd ". The effect of that sub-section is to "exclude" in certain 
contingencies, which I will deal with later, the continued exercise of the 
executive authority of the Ruler ·in his State even in matters in which he 
ha..<J hitherto bee~ in the habit of exet·cising it. It is therefore a• manifest 
absurdity on the part of the writer. of tlte Explanatm·y l\femornndum to 
cite Section 8 of the Act, as he does, in support of his conclusion that the 
sovereignty of the States is maintained "unimpnit·ed." It is of the utmost 
importance that the Princes should bear in mind that the coercive powet· of 
the Federal Government, in securing Fadet·al legishttion to compel the States 
to carry out any executive obligations impo~ed on them, is quite unlimited 
under the Act. The Federal Legislature is, as has been well said in a Cana
dian case, "omnipoteqt " 1 

. within the Federal sphere and, although the 

(1) "Jurisdiction conct'ded, the will of the Lagislature is omnipotent, acconling to British theory 
and knows uo . superior"- Seoern r. tM QW>en 2. S. C. R. p. 81. 
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States hope and expect that the enforeement of Federal obligations upon a 
State will be confined to the " Viceroy " in ·the exercise of paramountcy, it 
is not so confined either i~ the Act or in the draft Instrument of Acces..: 
sion. The hope and expectation of the Rulers in this matter may turn 
out to be a painful delusion and it is not at all impossible, . legally speak· 
ing, that they may find themselves subjected to the same drastic legislation,· 
of a penal character, as that to which the States of Australia have recently 
been subjected 1 • 

But there is another Section of the Act which go3H even furthet• in the 
direction of "impairing " the " sovereignty " of the States. It i~ a Section 
without precedent in any Federal Constitution and may be properly descl'ibed 
as ".anti-Federal "-a term used in anothm· connection by the Political Officers ~ 
in that it is fundamentally opposed to the Federal principle that Federated 
States shall never be compelled by the Federal Legislature to act as the 
agents or instruments of the Federal Government. It is a manifest violation 
of Federal ptinciples as understood and applied in Australia and Canada, 
in both of which Federations the Federal Legislature has no · such general 
power. The Section in question is Section 124 sub-section (3). .By that 
sub-section the Federal Legislature is empowered to compel the States to. act as 
its agents by " imposing " duties on the Stated in respect of any Fedeml Act 
extending to a State. I will deal fully with the implications of this sub-sec-: 
tion at a later stage in this Opinion. The dangers to th~ Indian States· 
of this innovation cannot be bettet· expressed than in the w01·ds of the leading 
authority on the Federal Constitution of Australia· which are as fullows: · 

"The Commonwealth ( i. e., the Australian Federation) may not require 
the organs of the State Governments to act as its agents or ins
truments. The States have their own functions to fulfil and the· 
admission of a paramount power in the · Commonwealth to cast 

· upon State organs the execution of Commonwealth objects with
out the consent of the State.s would be, in the end, . to destroy 
the independence of the States" 2 

... 
But this is exactly what Section 124 of the Government of India. Act enabiQ!1 
the Federal Legislature to do. . J 

8. It remains to consider this " Explanatory l\Iemorandum " in the light of the · 
"federal union'' created by the Act. A federal union · means, in law, the 
sm·render of soYereignty and an irrevocable sm·render~ In the Hyderabad 

(1) This Australian legislation, and the leading cases upon it, are dealt with below (parugraph 15). 
(2) Harrison Moore, "The Commonwealth of Australia", (2nd edition) at· page 439 .. 
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Memorandum (at page 2, paragraph 2) o~jection is taken to the words in the .draft 
Inst;mment of Accession in which the Ruler's" purpose 1' is declared to be that of 
~'uniting" in a Federation. The State of Hyderabad has had the· advantage 
of being advised by a distinguished English co~sel, Mr. 'Valter 1\Ionckton, 
K.C., and everything that Mr. 1\Ionckton says or. suggests is entitled to respect. 
His point is important but it is altogether too late, in . my opinion, . to ·do 
anything to av~rt the consequences which, in marked contrast to the author 
of the Explanatory Memorandum, he appears to apprehend. The union created 

· by the Federation Act is an organic union and nothing in the way of verbal 
amendments in the . Instrument such as Hyderabad proposes can avail in the 
slightest degree to alter the " uniting " · character of that union. The words 
used in the Act, i. e. the words "federally ·united ", are identical, as an expression 
of the · intention of Parliament, with ·those of ·the Canadian and Australian 
Constitutions and there is no . escape from them.- Nothing short of an 
amendment of ·the Act itself could alter their· effect. The only· way to alter 
their effect would be to secure· to the States the right of withdrawal, in the 
event of certain contingencies, from the Federation. Such a right is commonly 
known as "the right of sec:ession ". In accordance with instructions of the 
Chamber of Princes and the views expressed by Theil· Highnesses of P~uala, 
Bhopal, and Bikarier1 ·and by ·the States ' Minister5 Committee11 , I and my 
fellow counsel · endeavoured to secure from the ·Sem·etary of State ·iii. June 
1935 an amendment to provide· for the "right of secession" in the event Qf 

14 the breakdown" of the normal authority of the Federation as contemplated 
by Section 45 · of · the Act. · We· failed to . secure. J.t. ·our draft . amendments . 
was · decisively rejected. 

Not only is there no right of secession under· Section 45, but that . section 
is so drafted as to enable the whole of "India", including the- Fede1·ated 
States,· to be subjected indefinitely to the dictatorial powers .of the .Govel'nor
General for any number of· years. 4 · But it is now altogether too late to 
make any atttempt . to secure any amendment of Section 45 .of the Act and 
I certainly do not advise the Chamber of Princes .to do ·.anything .of the kind. I 

p.l?. 
(2) Ibid, p. 8.: 
(3) The draft. amen~ment submitted by counsel and rejected by the Secretary .of .State was lUI f!>llows:- ... 

•· Where by virtue of a proclamation under this section any provisions of this ·Act rel1.1tmg to any 
Federal body or authorit,Y remain suspended for a period of more than two years, the Ruler _of any . 
Federated State at any t1me after the -expiration of the said period and whilst any of t.he said pro- .. 
visions continue to be so suspended, may by an Instrument executed by himself and delivered to 
the Govcmor-General.declare that as from such date as may be specified in that Instrument the 
Imlrt~menl of Accession of ltia State it abrogated. and. as from the .date so specified. kil Stats 
llhall ceass to 1HI G Fedwated Stats Utiih.in the meaning of thi11 'Act". · 

(4) T~ i~ an aspect of Section 45 ·wnkh ·has escaped all comment, but immediately nfter the 
l'e]echon of the Dnft amendment I drew attention ·to it in a confidential memorandum. 
A' the tequest cf Sir .Prabhashankar Pattaai, 1 deal with the matter below •. 

r .. 
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should have thought it unnecessary to go into the matter at this late stage but for 
the anxiety of His Highness the l\Iaharaja of Patiala to have my opinion on the 
point. I need say no more on the subject beyond observing. that the Federal 
Union provided for by the Act is, in the absence of any right of secession,' 
an organic union and indissoluble. As such, it necessarily involves a funda
mental surrender of sovereignty, partial though that surrender may be. . The 
author of the "Explanatory Memorandum " has either ignored this elementary 
fact or is ignorant of it. 

9. I conclude with some observations on the'.' sovereignty'' of the States acceding 
to the Federation in relation to the amendment of the Constitution Act. The 
subject of amend~ent may be looked at from two points of view : 

(1) Amendments of the Act on the initiative of the States, 

(2) Amendments of· the Act in opposition to the wishes of· the States 
but on the initiative of the Imperial Government .or the Federal 
Government. 

As regards the first case, the States might at some future date find their rights, 
authority and powers so seriously curtailed, as the result of judicial construction of 
~he Act, as to move them to petition the Government and Parli~ment of Great 
Britain to amend the Act in such a manner as to restore the <;onstruction which the 
Rulers of the States bad put upon the Act when they decided to accede to the 
Federation. This is, of course, the only way in which t_he judgment of the 
Supreme Court of Appeal, interpreting an Act of Parliament. in a s_ense contrary to 
that intended by the Legislature whish passed it or to the intentions of 
~he parties who promoted it, can be "corrected". The possiblity of such a 
r~medy is. not excluded by the Act but, as a matter of constitutional prac
tice, it is extremely unlikely that the Government and Parliament of Great 
Britain would consent to give effect to ·any such Petition on the part of 
the States. Legislation to give effect to such a Petition would, ex hypothesi. 
mean legislation to limit the powers of the Federal Legislature as inter
preted by the courts. A Federal Legislature, like every . other Legislature, 
is jealous of its powers and I do not know of a single case in which such a 
Ligislature has ever supported a Petition in favour of a limitation of its 
powers. If, as is extremely probable, the Federal Legislature of India, in 
which the States will always be in a minority, opposed such a Petition,. 
such opposition would almost certainly be decisive with the British Govern
nlent against any Parliamentary legislation to give effect to it. In spite 
of the strong tendency of judicial construction in the direction of the 
t•urtailment of "_Btat~ rights" apparent in the development of th.e Federal 
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Constitutions 'of . Australia and Canada.1 no amendment to I;estore' those 
rights bas · ever received the st1pport of the Federal Legislatm·es of 
the tWo. Dominions. As a result, no such amendment has ever been made. 
It is significant · tha,t., in spite of the growing agitation of four out· ,of the 
·six States of Australia, the only amendment of the Federal Constitution 
which has ever been made has been an amendment (section 105 A) enlarg
ing, instead of diminishing, the Federal power. The . explanation of this 
Aomewhat paradoxical development is that the four States in question are 
l10pelessly outnumbered, in point of representation, by the two largest constituent 
units in· the · Lower House, even as the Indian ·States will bP- outnumbet·ed. 
The two largest constituent units, .New South Wales and Victoria, dominate 

· the Lower House,· and in virtue of their domination, have no desire to see 
its legislative powers· curtai.Ied. 

\ . . 

.1(). This question o~ consti~utio_nal amendmen~ . has . an . ~mportant bearing up--
on that . I have called . the " indissoluble " . chat•acter of the Federal union which 
will be created . by the acc~ssion of the S·tates. The wot·d " indissoluble '' 
is nowhere used · in the Act as it is in the preamble to the Federal Cons· 
titution of Australia. But the union is just as indissoluble as in the case 
of the. Australian Commonwealth . and in. the same sense. The States acceding 
to the -Federation have, as has been explained in a preceding paragraph, 
no right · of secession. Secession is only possible if the Imperial Parliament, 
at . the :request o~ the Sta~s, amend's the Act to that effect. This, it may 
be taken as certain, the Impel'ial ·Parliament will, as a mntter of consti
tutio.nal practice, never consent to do. To do so would be to negative the 
"·pledge " of · the ultimate gr~nt of · Dominion Statu~ made by the Secretary: 
of State ~uring the passage .'of the B.ill t~rough the House of Co~mons 9 • 

The .failure of· the Petition of the State of Western Australia for secession· .. . ' . 
from- the Commonwealth ~ay be reg~rded, as a precedent fatal to any chances 
of· such a petition by the Indian States being granted and implemented by· 
the Imperial Pal'liament. In that case, of which I can speak with particular 
knowledge as Counsel. for ' the State 'or Western Australia, the Joint Parlia
mentary Committee not o~ly rejected . the . Petition but decided . that it . could 
not even go into the meritS of the case. Tl;u:~ gt·oi.md of their decision was 
that "the established constitutional conventions of· ·the Empire" 3 put it 
"outside the competence " of Parliament to give effect to such a Petition. 

11. in the t~o ·p~ereding · par~graph~ I ha~e d~alt ~th the . possibility of 
amendments of the Act on the initiative of the States. It only remains to consider 
(1) This tendency is explained and illustrated in pnragr11phs 15 nnll 16 of this Opinion. 
(Z) This matter is fully dealt with in paragraph 18 below. 
(3) .. Repon of the joint Parliamentnry Committee on th& Petition of Western Australia" page X. 
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the possibility of amendmentc;; of the Act in opposition to the wishes of the St.'ttes, 
on the initiative of the Impel'ial Government or of the Federal Government. Are 
the· States completely protected against such amendments taking the fot•m of an 
extension of Federal powers at their expense and in violation of their 
Instruments of Accession ? This was a question carefully considered in the 
second Opinion which I wrote for the ChAmber of Princes in 1935 
and the answer given therein was that under the Government of India Act 
such legislation would, in vit'tue of the words of Be~tion 6 sub-section 5, 
be held to be of " no legal effect ". The view was also expressed in that 
Opinion that in the event of Parliament passing such legislation "the 
States would be entitled to claim the right to secede". But that is. a very 
different thing from saying that, in such circumstances, they would ·have a 
legal right to secede. In my opinion, they would not. The words used in 
sub-section 5 of section 6, as also in section 45 of .the. Act, are. that cer
tain legisbtion, , to the prejudice of the rights_ of the Stat.es, shall not be· 
passed " without affecting " the accession of the States. But the words 
" affecting the accession " cannot be constl'Ued, 'legally speaking, as being 
equivalent to '1 tet·minating accession". If they meant so much, ·one would 
expect to find the word " terminating " actually used and not such an 
ambiguous and attenuated expression as " affecting ". In my opinion, all that the 
word '' affecting " in these sections of the Act means, or cau mean, is ''affecting, 
the terms of accession ". 'J'hat is a very different· thing from affecting the 
substantive act of accession. If the Impet'ial Parliament wet·e, in the event of 
its legislating in violation of the terms of the Instrument of Accession, to use. 
the rwn obstru~te words "Notwithstanding anything contained in . section 6, 
sub-section 5, of the Government of India Act ", then such legislation would, 
unquestionably, be valid and the Privy Council would have no option but to . 
declare it of full legal effect. It must never be forgotten that no Act of 
Parliament can bind a futm-e Padiament and that any future Parliament will 
be quite free to repeal the self·imposed limitation on its powers contained 
in sub-section 5 section 6, The Statute-book is full of examples of repealing 
lf'gislation of this kind. A familiat• example is the case of the Union Act 
of 1800. The Parliament which passed that Act enacted that a certain 
sf'ction of it should be obsm·ved " for ever ". None the less the Parliament 
of 1807 repealed the section. 

12. It will be recalled that Clause 6 of the draft Instument of Accession 
provides as follows : 

"Nothing in this Instrument shall be construed as authotizing Parliament to 
legi:-;late for or exercise jurisdiction over this State or its Ruler in any respect''. 
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Do these words operate to prevent Parliament from so: legislating and, in· par
ticular, from legislating in violation of the Instl'Ument of Accession ? There 
can be no doubt . about the answer to this questio~. They do not: No 
treaty, not even a treaty with a Sovereign Power, can . operate to limit the 
omnipotence, as it has been rightly called, of Parliament. Parliament can 
legislate ·in derogation of any treaty. There is no rule of law, whether of 
international law or of constitutional law, to prevent Parliament from legis-

.lating for or exercising jurisdiction over the Indian States ·or their Rulers. 
It is, indeed, a rule of international law that British statutes will not be held to apply 
to ·foreigners outside British territory. But that is only a rule of construction. , If 
the words of .the statu~ make it clear that Perliament intended it to apply to fo1~ign 
States.' and theh: subjects, the statute will apply. This principle has been 
well expressed in a leading case in the following words : " If the legislature 

-of England in express terms applies: its legislation. to matters beyond its 
ten·itorial. capacity, an English court must obey the English Legislature, how
ever contrary :to international comity such legislation may be ''- Niboyet v. 
Niboyet (1878) _4 P. D. 1. The words of Clause 6 of the draft Instrument 
of Accession are therefore quite powerless and inoperative to protect the States 

, against fmther legislation, even legislation violnting the terms of the Instm
. ment of. Accession itself. .It is, of course, true that Padiament very rarely 
.legislates ~- .bi.nd. foreigners in foreign territory although it has done so in 
·one.. instance. · .It refrains ft·om doing so for a very simple reason. The 
.reason is_ . t'Qn,t such legislation would . be contt·ary to· the principle of Inter
national Law lmown. as ~ the comity of nations" and might, indeed, p1·ovoke 
retaliation •. But: the .principles of International Law have no application to 

.the Crown and Parliament of Great. Britain in their relations with. the Indian 
·States.. I _do . not. say. that the Imperial Parliament !s . likely, . as a matter of 
:fact, to legislate in violation of· the Instruments of Accession. All I am con-
cerned to point out is that clause (6) of the Draft Instl'Ument cannot be re

·. ga1~ded as a legal safeguard against such a contingency. 

13. It will now, I think, be clear that the views expressed in the " Explanatory 
Memorandum " laid before the Constitution Committee as to the " unimpaired 
sovereignty " of the Indian States are wrong in law, misleading and dangerous. 
'fhe " Explanatory " l\Iemorandu'ni explains nothing and confuses everything. 

' ..... 



Section III. 

THE INTERPRE'l'A TION OF FEDERAL CONSTITUTIONS 'VITJliN 
THE El\IPIRE. 

14. In the present negotiations with the Government of lndilt the . objective of 
the Chamber of Princes should be mainly directed to securing such detini~ 
tive limitations of the FederaL Legislative List as will, as far as possible, 
secm·e th_e States, after theit· accession to the FOO.eration, f1·om finding them
selves caught "in <t trap." By that I d~ not, of course, mean to impute 
any intention whatsoever on the part of the authors of · the Act to lay a 

· trap. · The Act has, as I observed in the Opinion upon the Bill which I 
wrote fo1· the Chambet· in February 1935, been drafted with a '' scl'Upl}lous· 
regard for the rights of the Rulers of the St~tt&s", so far as the continuance 
of such t:ights is compatible with any scheme of Federation at all. . 'Vhat .I 
do mean is the simple historical fact that always and every~here the con
tracting' parties to a 'Federal Constitution have found that, as a: .result of 
judicial construction, the Federal conb·act has turned out to have a mean
ing which they never intended when they made it. On the whole, this 
judicial constl'!J.Ction, . has resulted in their finding that they have giv~n up 
powea·s, rights and authority which they never ,il}tend~ to give up. None 
the less the. surrender . of thes~ . rights has p•·oved to be it·t-evocable. It . 
could only be revoked eithet· by secession, in other words withdrawal from 
the Fedemtion, ·or by amendment at the instance of the States of the Fed· 
~ral Constitution. Neither course will be open. to the States once .t~1ey ha~e 
acceded to the Fedemtion --an aspect of the matte1· which I have already 
dealt with earliet· 'in thi~ Opinion. 1 If. it be, in the wot·ds of Bm·ke, "no 
small part of political wisdom to know what . to avoid'', as undoubtedly 
it is, the Indian States will do · wisely to pay careful attention to the un· 
forseen consequences which have followed the development of Fe:1eralism else
whem and thPn seek, by appropriate limitations of the Federal Items and otherwise, 
to avoid them. 'Vith these unforeseen consequences I proceed to deal. 

15. rhe "historical fact" itself is indisputable. I will illustrate it, briefly enough, 
by what has actually happened in the case of the two existing Federal Con
stitutions within the Empire. Bearing in the mind that this opinion will be 
n>ad largely by those who are not trained lawyers, I will quote at the 
outset some striking observations in non-legal language from a leading article 
in the " Times" on the subject of the agitation in Australia, extending to 

(1) St>e paragrnphs 8 and 9 abore. 
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four out of the six constituent States and now lasting over many years, 
excited by the decisions, adverse t.o State. rights, which have been given by the 
Federal High Court. 

" The Constitution established by the _Act of 1900 has created between 
the Commonwealth and the States a relationship very different from 
anything which could have been foreseen by its authors. In drafting 
it they took the most elaborate precautions to preserve to the States 
all the . rights and powers which were not explicitly assigned to the 
Federal Government. and the Federal Parliament. These precdut·ions, 
however, have p1·oved ·ineffect-ive." 

- The . "Times", 24 Feb. 1934 . 

. Of a very recent judgment of the High Colll't in November last, the text of 
which is not yet befot·e me 1 , the " Times" in another leading article has observed : 

"T~c judgment is described in Australia as one of .the most far-reaching 
evet• delivered in the High . Court and as potentially destructive of 
the most cat-efully safeguarded rights of the States." · 

. -The "Times", 14 Novembet·, 19;16 

TheRe are broad statements of fact. I proceed to. explain them in terms of 
law. The Federal Legislatm·e of Austt·alia is endowed with what have been 
called '~ plenary powet's " in the Federal sphere. The Federal Legislatm·e of India will 
unquestionably be held to be endowed with the same powers. This doctdne of 

-plenary powers has been described in a whole series of judgments by the Privy 
Council, alike in Oinadian and A ustt·alian cases, as meaning that onre legislative 
powet·s moe confert-ed by Parliament upon an ovet·seas Legislatm·e, the Act 
gt·anting such powers must be held to authorize " the utmost discretion of 
enactment " in the exercise -of such powers, so much so that, within the 
prescl'ibed sphere, the authol'ity of the Federal Legislature is as "sovereign" 
as that of the Imperi:1l Parliament itself. The result of the applic.'ltion of 
this doctrine by- the High Court of Australin; is fm·cibly illustt·ated by a 
1-ecent judgment in which it w:ts held · that, in Ol'det· to enfot·ca a cel'tain 
Section ( 105 A) of the Fedet·al Constitution, a Federal law empowering the 
confiscation of the revenues of a State in default in the payment of inter
~st on guaranteed loans, was a valid exercise of Federal power, 'fhe deci
sion in this ca."--d-The State of New Soztth Wales v. Commonwealth and 
Others (1931-1 932) 46 C. L. R., 155-has been described by the present 
Attorney-General of the Commonwealth, :Mr. Menzies, as "the death .. knell 

(J) The ease is Ite nr .Air Nmligation .Aet. I have written to my friend Sir J. G. Latham, the Chit•f 
Justice of Austmlia, for the text of t.he judl{ment. 
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of State · rights" 1 • No such decision · was ever contemplated when the 
Section of the Constitution in question was accepted · by the States. they 
were, in fact, assured by the Attorney-General of the Commonwealth, 1\Ir. 
Latham 2 that the Section would never have the consequences which the High 
Court subsequently decided that, as a matter of ]aw, it did have. The re5~ult 

of this and earlier decisions, such as the decision in the Oornmonwealth of Aus
tralia v. . The State of New South Wales (1923) 32 C. L. R., 310, has been· 
that the conception of a " sovereignty " being secured . to the States, which 
played so large a part in the intentions of the sf:.:'ltesmen who drafted the Fed
eral Constitution at the Melbourne Convention of 1898 which preceded its adop
tion, has wholly disappeared in the Australian ·courts. "The appellation sove
reign state", declared the High Court in the case last cited, "as applied to the 
construction of the Commonwealth ··Constitution, is entirely out of place and 
worse than unnecessary." 

16. The same things has happened, although not to · the same extent, in the case 
of the_ Federal Constitution of Canada. In a famous case, known as Russell v. 
The Qaeen 7 Appeal Cases, 829, the Privy Council put a construction on the 
power of the Federal Legislature so wide that, for the time being, it threat
ened to upset altogether, in fav:our of the Federal Legislature, the balance of 
distribution of legislative power between the Federation and its constituent 
units and to make the latter wholly subordinate to the former. · If ·is only 
right to observe that, after a period of ·uncertainty extending over 40 years, 
the Privy Council held, in effect, that Russell v. TAe · Qu~en had been· WI:ongly · 
decided. But one cannot exclude the possibility of a similar . period of ~uD.
certainty, highly detrimental to State righ~s, in the early years of the Feder- . 
ation of India. There have be~n many other decisions, notably in the· Fort. 
Frances Pulp Co. case (1923) A. C. 695, the Aeronautics Case (1932) A.· C. 
54 and the case of Attomey-Geneml of British Oolurnbia v. Atto1'ney-Gene1•al: 
of Canada ( 1924) L.J.P.C. 129 which have operated to extend the Federal powers·. 
to a degt-ee that was certainly never contemplated by the contracting parties. 8 In 
Canada, as also in Australia, words in the Federal Constitution purporting to 
exempt from Federal taxation the "property" of the "State" Governments 
have been held to be largely inoperative.4 

17. Tl1e same t~ndency, adverse to the rights of the constituent units of the 
Federation and, what is equally importa.nt, contrary to theh· intentions as 

(1) ~ Report of J. P. C. appointt:d to consider Petition of W. Aubtralia p. 8 of Procctdiugs. 
(:!) Ibid p. 38. . . 
(:.I) These c111ses . in their bearing upon the particular~ problems affecting the Indian 8ta~ are 

dealt wuh below. . . 
(4) The J,•:~d~ng A..,ustralia~l case is .At_tuniL!J,-Gffll!'"al of ll~l'tD &uth lVall's "· ColJeclor of_ CUJ~fu~ 

(1003) 5 U.L.H.. 818; the lcadmg UanadLan case IS .A.-0. for BriJi&k Columbia 11 . .A.-G. {0'1' 
C..rw.W (1924) L.J.P.C. 129. · 
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contracting parties has · been apparent· in what may be called the fiscal sphere. 
The balance of power between the Federal Government and the State Gov
ernments, devised by the parties to the Federal contract, has been largely 
upset, to the detriment of the States in Australia and the Provinces in 
Canada, by the increase in Federal expenditure, unforeseen at the time the 

. Federal Constitution was accepted, and the consequent exhaustion, in the 
Federal interest, of the taxable capacity of the States and Provinces. The 
situation in Australia has been aptly described in · the following words : 

"The Constitution contemplated that whenever there was a surplus of 
Commonwealth revenue over expenditure, the excess should be dis
tributed among the States but it was tempting and easy for Com- . 
monwealth Treasurers to increase their expenditure up to the level of 
their revenue. And where there did remain a surplus they found 
means~ of evading this constitutional obligation." 

-The "Times", 24_Feb. 1934. 

The section of the Australian. Constitution referred to in this extract provides 
that "the Parliament of the Commonwealth may proyide on such basis a3 it 
deems fair for the monthly payment to the States of all surplus revenue of 
the Commonwealth ". Sucq sections . purporting to impose such '' imperfect 
obligations", as they have been called, can never be enforced in the Courts 
and if the Federal Legislature chooses to disregard them the States are 
helpless. There are sections of a similar character in the Government of 
India Act, in particular, section 147 dealing with the remission of cash 
contributions and the controlling provision of section 138 (2), as also section 

- 141 (2) dealing with the sanction of the Governor-General for the imposition 
of Federal surcharges on income-tax in the case of the States. I will deal . 
with the effect of these sections more fully in the proper place. I 
content myself at this stage with saying that the provisions of these 
sections of the Government of India Act are as unenforceable in law as 
the section of the Australian Constitution previously q~oted has proved to 
be. 'Vhether, at this late stage, anything can be done to secure the Indian 
States against the same impoverishment of their fiscal resources as ·has 
overtaken the States of Australia and the Provinces of Canada I will con
sider in a moment. As regards the exhaustion of the taxable capacity of 
the units by unforseen increases of Federal taxation, the danger to the Indian 
States may not, indeed, be so great as that which has attended the develop
ments of F~eration · in Australia and Canada for the simple reason that in 



19 

those two Dominions there are no restrictions on the scope of the taxing 
powers of the Federation. In both those countries the Federal Government is . 
empowered to impose . any kind of tax, direct or indirect. Under the 
Government of India Act the Federal Legislatm·e can, with the exception of 
surcharges on Income-tax, only levy such taxes under such heads of the 
Federal Legislative List as the States accept. But in so far as the States 
accept any particular item of taxation, Customs, Excise, Succession duty, 
Stamp duty, Income-tax, they must be prepared to find the exercise of the Federal 
powers, with the priority attaching to it, as exhaustive of their resources as it has 
proved to be in Australia and Canada, unless suitable limitations on their 
acceptance of such items can be devised and accepted. · 

18. Another factor which has operated to increase the· predominance of the 
Federal power at the expense of the State units has been, in the words of 
theit· Lordships in a Pl'ivy Council case, "the silent operation of constitu-
tional principles ". That such principles will · play their part in 
the development of · the new Federal Constitution cannot be 
doubted. No self-governing Constitution in the Btitish Empire has ever re
mained in a state of arrested dovelopment. It is the duty of counsel advising 
the Chamber to consider carefully the ultimate effect of such development upon 
the States acceding to the Federation. · This J proceed to do. There' is one ; 
constitutional principle which has operated, in the case of Australia, to depress 
considerably the rights of the States. It is the principle that ·the Governer- · 
General should act on the ad vice of .Ministers rept·esenting the majority in the . 
Lower House of the Federal Legislatm·e. The powet·s of the Govemor-General, 
as provided for in the text of the Federal Constitution of Australia, are, as 
in the case of the Government of India Act, of a dual character. In certain 
matters (see Sections 5. 57, 58, 64, 128.) it is "the Governor-General" who is 
empowered to act. In other matters it is "the Governor-General in Council" 
who is empowered to net. In the former case the Governor-General acted, 
and was intended to act, in his discretion. In the latter ·case he acted, and 
was intended to act (see S. 63 ), on the advice of Ministers. But it has 
now come to be the accepted rule· that in all cases the Governor-General 
must act solely on the advice of :Ministers. His "discretion" has disappeared. 
It has disappeared, not as the result of any amendment in the Constitution Act- no 
such amendment has in fact been made. The disappearance is due . to the " silent 
opemtion ", in other words the gradual and unobtrusive de\'elopment, of the 
principle that in all the self-governing Dominions the Governor-General must 
act solely on the ad\'ice of ~Iinister::;. The principle is one of the applica-. 
tions, in the executi \'e sphere, of what i::; known as the doctrine of "Dominion 
Status ". It was adopted 33 early as 1914 by the Governor .. General of A~stralia 
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who, in pursuance of it, declined to exercise the " discretion " conferred upon 
him by the Constitution to submit to the electorate proposals by the States, 
in the form of resolutions of the Senate, for the amendment of the Constitu
tion. His action was a virtual abdication of the functions conferred upon him 
by the. Act. The ground of his refusal was that he felt himself ·compelled, 
" following'' as he explained, " the established usage of responsible government ", 
to ~act on the advice of his Ministers who objected to the proposals of the 
of the Senate. This "degradation ", as it has been called in Australia, of the 
Senate as the custodian of the State rights . was directly contrary to the intentions 
of the Convention which drafted the Federal Constitution\ but the Courts 
were powerless to interfere. The exercise or the non-exercise of the discre- . 
tion of the Govel'nor~General could not be the subject of any question in 
the Courts of Australia. They have no jurisdiction to interfere in such 
matters, .~ven as the Federal Court and the Privy Council will have no 
jurisdiction to interfere in the exercise or non-exercise of the Governor
General's discretion under the Government of India Act. One cannot exclude 
the possibility of a departure, similar to that which has taken place in Australia, 
in the course of time in the exercise of the Governor-General's discretion 
under the Government of India Act in proportion as the principle of " res
ponsible government '' to its fullest extent develops in the Federation. 'That 
such d~vel?p~~nt will occur has, in· fact, been the subject of an express 
" pledge" by the Secretary .of State in the course of debates on the Govern
ment of India Bill in the House of Commons. I refer to the . pledge 
of Dominion ~tatus. If and when that pledge in redeemed and "Dominion 
Status " is granted to the Federation of India, the whole of the "safeguards " 
for. the 1:ights and interests of the States, contained in the Act, must inevi
tably disappea~. They must disappear because their continuance is quite in
compatible with the grant of Dominioq. Status to India. Such a disappearance 
c:;m be effected without any amendment of the Act and therefore can in no 
w~y "affect" the accession of the States. It can be effected by· a simple 
despatch from the Secretary of State to . the Governor-General oirecting him 
in future to exercise his "discretion" solely on the advice of his Ministers. 
I . will deal with this · matter· more fully when I come to consider the Ins
trument of Instructions to the Governor-General. It is important, in this con
nection, to observe further that the whole of the provisions in the Act as 
to the power of the Governor~General " in his discretion " to summon and 
prorogue the Legislature (section 19 ), to dissolve the Federal Assembly 
[section 19 (2) c ], to make rules [ section 28 .(4) ], to convene joint sittings 

(1) For the history of th.is departure, ~<ee Report of the Joint Parliamentary Committee on the 
Pdition of the ::itate of Westeru Austratia at pages 33 to 37. 
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of both Chambers ( section 31 ), to as:rent ~ Bills ( section 32 ), to prohibit 
discussion on the personal col'lduct of a Rul€r of any Indian State ( section 
38 ), to give or withhold his "previous sanction" ( sections 108 an~ tp~ ), 
and . many other sections of a .like nature in the Act, are quite unenfo~~ble 
in law. They are, in fact,. purely "political" safeguards. As such. they· re-.. · · 
semble what Dicey calls those "conventions" of the constitution which depend 
entirely for any force they may have on the degree to which they are volun
tarily respected and on nothing else. 'Vith the development of full· self
government in India they too . must disappear. 

19. That many of the developments, so adyer~e to th~ rights o~ t~e' S.tates,. whic~ I 
have summarized in the preceding paragraphs of this Opinion, are neither ~ 
intended nor contemplated by the British Government and the British Parlia
ment in the enactment of the Government of India Act may . be taken as 
certain. Neither were they intended nor contemplated by the Government and 
Parliament. which was responsible fot· ·the enactment of the Federal Co~stitu
tions of Australia and Canada. The fact remains that those. develop~e~ts 
have taken place The explanation is to be found in the fact. that . once 
a Bill has received thP- Royal Assent and been placed on the Statute-Book, 
it has passed beyond the control of the Legislature which enacted it and 
becomes subject exclusively to the control . of the Courts whose duty jt is 
to interpret it. In such interpretation . the intentions of Parliment, as . ex
pressed in the debates on it, are entirely ignored by the. Courts which, . in
deed, will not admit anything . said or undertaken by the Minister in charge 
of the ·Bill, ot· by anyone else; to . govern their interpt·etation of. it. That 
interpretation . has on many occa.sions bee~ in direct contradicti:on· of the 

. explanations given to the, House of Commons as to the meaning of parti
cular clauses of the Bill. A remarkable case in point occurred only · two 
years ago when the Privy Council, in the case of Moore v. Attorney-General· 
of the Irish Free State (1935) ·A.n 484, held, in ~ffect, that the. assurances of the 
Attorney-General, given in the course of the debates on . the. measure in the 
Hou~e of Commons, that the Statute of Westminster ·would not· enable . the 
Irish Legislature to repeal or amend the Anglo-Irish " Treaty " were, in point 
of law, wrong .. The Irish Legislature has in fact by subsequent legislation 
availed itself of the powers conferred by the Statute of 'Vestminster to 
repeal the larger part of the Treaty and the Privy· Council held · that this 
repealing legislation was within those powers and niust prevail. 



. Section IV. 

THE _INTERPRETATION. OF· THE GOVERNM:EN'r OF INDIA ACT 

·BY 1'HE COURTS. 

20. The. question arises whether anything can be done · at this stage to secure 
the States against similar interpretations of the . Act by the Courts such· as 
may not only defeat the intentions of the .States in acceding to: the Federation 
but may also negative the assurances of t~e British Government on which the 
States. accede io ·it. '!'he matter is .so important, indeed so vital to the future 
of the States, that I propose to examine it in some detail. The Political Officers 
in their interviews· with the representatives of the different States have, with conspi
cuous honesty, ·pointed out that anything said by them in explanation of ·the 

· Act, thuugh true to the best of their knowledge and belief, ~annot · be regarded 
~s "authoritative" · inasmuch as the Act, ·the Instrument of Accession and 

""the Items in the Fedet·al List "can be authoritatively defined ·only · by the 
Federal· Cout·t and the Privy Council". But this is· true not only of any 

· expla;nations given by the· Political Officers but also of every explanation giyen 
. of. the clauses· of the Bill in its passage through the House: of Commons 

by the Seet·etmy of State for India and by the Attorney-General himself . 
. : lt is .E!qually. tt·ue of any pledges given by the Secretary. of State, even when 

given · tn the form of official· correspondence, in official publications, such as 
the N9te, Despatch, and 1\feniot•anduoi contained in the Command Paper of 
:March 1935 entitled "Views 'of Indian States''. No such .. explanations and 
no such pledges, although given in good faith, will be or can be of the slightest value, 

· legally speaking, once tb~ States have acceded to the Federation. The Privy 
' Council will, in accordanca with a well-known rule of law, not admit any 
evid~~oo of any slich explanatioqs having been made or of any such pledges having -
been.given in supp01·t of any ,contention by the States as to the meani~g of the 
.Act ·and its sch~dules: I observe that Sit· Manubhai Mehta, in the Report of the 
discussions with the ,l\Iudhql :Pm•bar; dt·ew attention to certain pledges given by 
Sir Samuel Hoat·e in .. the House of Commons in February 1935. I in no 
_way dissent from the . admirabl~ argument put forward by · Sir . 1\fanubhai 
.1\Ietha in· .that report. All. I am. concer~ed at ~his stage to establish is that if 
the States are relying on any such · official · explan·ations and. official pledges as 
safeguards f01' the protection of their interests when Federation is established, 
they mu.st secure their incorporation ·in some kind of document which shall 
have the same force as the Statute . itself and be judicially noticed. If they 
are not so incorpomted, no court can or will take any notice of them. 
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21. 'Vhat I have said above of the inadmissibility ' of tlie pledges and ex
planations of the ·. Secretary of State .as . evidence · -of : the intention ·and 

. meaning of the Act is equally true of the resolutions . of the Round Table 
Conference and the recommendations. of the- Joint Parliamentary Committee. 
The Proceedings of the Round Table Conferenc-e bear tile same relation· to 
the Act as the Proceedings of the 1\Ielbourne Convention of 1898. and the 
Quebec Resolutions of 1864 ( upon which. the · Federal Constitutions of 
Australia and Canada wm·e founded ) bear to the Constitution Act: of those 
two countries. But neither the . :Melbourne Convention Proceedings nor the 
Quebec Resolutions have ever been admitted by the Privy ·council to govern 
or explain the meaning and intention of the Federal Constitutions themselves. 
The recommendations of the Joint Parliamentary Committee, even where the 
draftAmen of the Act have intended to follow them, will be equally inad-_ 
missible as evidence of the meaning and intention of ·the Act. :Many cases 
from the Law Reports could be cited in support of all that I have said in 
this and the preceding paragraphs as to the inadmissibility, · and therefore 
the WOL'tlslessnes~, legally speaking, of any such recommendations, explanations, 
and pledges unless they are already to be found in the Act or are incorpo
rated in the Instruments of Accession or some statutory document. But one 
case, and a very recent one, on the interpretation of statutes ~ill suffice. I 
refer to the judgment of the House of Lords in .Assam Railways etc. · V. 

_ Inland Revenue Cornrnissioners (193!}) A. C. 445. In that case, counsel for the 
nppellants attempted to cite, in support of his construction of a statute, the 
meaning of which was in dispute, namely the Finance Act, certain ·recommen
dations contained in the Report of a Royal Commission which the statute 
purported to adopt. Counsel for the respondents objected to the Report being 
admitted and the . House of Lords upheld the objection. Lm·d : 'V right laid 
down the general principle in the following words : · 

" Counsel sought · to introduce into- his argument certain recommendations . 
from· a Report of a Royal Commission of Income Tax in 1920 ; 
he argued that, as the Act of 1920 followed these _ re~mmenda.
tions, it should be pt·esumed · that the words of the section were 
intended to give effect to them and hence ·they could be used to 
show wh:tt was the intention of the Legislatu;e in ·enacting the sec· 
tion ............... But on principle no such evidence for the purpose of 
~howing the. intention, that is the pUrpose or object, of the Act is 
admissible;. . . . . . . .... It is clea.r that the language of a Minister of 
the Crown in proposing in Parliament a measure which eventually 
bf'co~es law is inadmissible and the Rep01t of Commissioners is even 
more removed from value as evidence of intention." 
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.22. The corisid~rati6ns .. adv~nced in the two preceding . pa·ragraphs of this Opi.:. 
nion have ·an ·.obvious bearing on the proposal .made by Sir Akbar . Hy4ari 
iri his letter of January· 21st,. 1937, addressed to the Political Secretary_ to 

. the . Govern~ent. of India, Sir Bertrand Glancy. In that letter he makes the 
important· suggestion,· on behalf of the lnforinal Committee of Ministers, that, 

· _' "S~me 'm~ans, riot in~onsiste.nt with the. canons interpretation, ~ould: be 
. found of putting on record and' of making available for the assist

ance of . the Courts. the intentions . of the parties and the agt·eed . "un
derstanding between. them.". 

The s~ggestion is· a' valuable one but ·involves an ·unprecedented departure, 
. legally speaking, arid may prove very difficult to put into operation .. I. have 

already in paragraph _(20) of this Opinion indicated that some such expe
dient arises for. consideration but -it is · a· rather desperate expedient. I will 

~ discuss, in due course, the question of how, if possible, effect can be given 
to·. it. . Before doing· so, it is necessary, however, to consider , the . quesHon of 
the rules of law which will govern the interpretation of Insb·uments . of Ac
cession and· this I proceed .. to do. 

S~cti~n V. 

THE INSTRUMENTS .oF· ACCESSION AND THEIR INTERPRETATION 

BY THE COURTS. 
.. ' 

23.. The' Instruments of Accession will, generaily speaking, be "subject ·to the 
same rules of interpretation as those, explained in the preceding Section of 

:this Opinion, which apply to statutes. A statute has, indeed, be~n described· 
by' LOrd Blackburn as " an instrument in writing " and the_ gener~l rule ap
plicable to <leeds or instruments on the· one hand and to statutes on the other 
is the · same, namely · that " no extrinsic evidence of the i~tention . of the parties 
to the instrument, whether· at the time _of executing the instrument or before 
or after that time, . is admissible"- Shore v. JVilson ( 1842 ·) 4 State Trials, 
N. S. App. 1370.- . Even if the Instruments were to_ be _regarded .as treaties 

· in the sense accorded. to such agreements in International law, . it must, I 
think, be taken as certain that any extri~sic .evidenc~. _of what was said or 
done in the negotiations preceding th~ accession of the States to Federation 
will' be held by the Privy .Council: to be totally inadmissible. as evidence of 
the meaning of the Instruments or of the intention of the parties, the Crown 
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on the one hand and the Rule~ on the other, who made it. English Courts, 
in constming a Treaty, follow the same rules as they apply . to the construc
tion of statutes and other instruments namely that " the text must be cons
trued as· it now stands in the ,ratified Convention, and the intention of its 
proposer is immaterial"- Porter v. l!'reudenberg, C. A. ( 1915 ) at page 876. 
The proposed " Instruments " are something less than treaties in International 
law and something more than "instruments" at common law: They will not 
be treaties such as the British Government would consent to register at Geneva 
or to submit to the interpretation of 'the Hague Court. . On· the. other hand 
they will be more than· an instrument as between ·private parties at common 
law as their validity, as distinct from their scope and interpretation, cannot, 
in virtue of the provision of Section 6. sub-section (9), be subject to question 
in the Courts. They represent, indeed, something quite unique alike in . Cons
titutional law and in International law. The nearest approach. to them is the 
Tt·eaty of Union between England and Scotland, although the . analogy . must 
not be pressed too far. I only know of one case, Lord Advocate. v. lVallcer 
T1·ustees ( 1912 ) A. C. 95, upon the the interpretation of that. Treaty and 
in that case the Court held that in the interpretation of one of . its articles 
extrinsic evidence could not be admitted. 

24. If, therefore, it is desired to adopt the suggestion, contained in Sir Akbar 
Hydari's letter of January 21st, to ~'place on record" the intentions of the 
parties and "the· agreed undet·standing between them", that can only be done 
by incorporating those " understandings " in the body of the Instrument itself 
or· one of the Schedules. But there are, as I have already remarked 
( paragmph 22 ), great legal difficulties in the way. If such an understanding 
is intended to govern the interpt·etation of the Act itself it can, I think, 
only be effectc!d by an amendment of the Act. The scope and the operation 
of the Act can, indeed, be restdcted by the terms of the Agreement, and 
the Act, of com·se, expressly provides in the case of the States for such 
restrictions undet· section 6 and other sections.. To that extent it partakes 
of the charactet· of the British Extradition Act the operation of which may 
"limited" -see R. v. lVil.~on ( 1877) 3 Q. B. D. 42 -in its application to foreign 
St.cttes by Orders in Council giving effect to ·treaties made with such States. 
But no extradition treaty could limit the meaning of the tet·ms used in the 
Extradition Act, as distinct from limiting the operation of the Act. To do so 
would amount to amendment of the Extradition Act itself. Nor can a Treaty, 
nor the negotiations for a treaty, be resorted to for the purpose of cons
truing an Act of Parliament- see In re Carter Medicine Company's Trade 
llfark ( 1892 ) 3 Ch. at page 4 76. - An:l it i8, ns I understand, apprehensions 
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as to judicial construction of the Act, contrary to the intentions of the 
States, which Sir Akbar Hydari's proposal is designed to meet. But it is 
difficult to see how any document " recording" the "~oreed understandings t' 
of the parties could be made available to govem, for example, the inter
pretation of the Items in the Legislative List accepted by a State. In the 
interpretation of those Items the Privy Council is bound to apply the ordi
nary. cannons of construction and decid~ cases to determine, for example, 
the meaning of the term "excise ,, and to apply the same meaning 
in the case of the Provinces and of the States in determining whether 
a Federal Act, is, or is not, an " Ex.eise " Act, subject only to such 
limitations on the scope, or operation, of such legislation as a particular 
State may have stipulated in its Instrument of Accession. But to vary the 
legal meaning of such a term as "excise'' and to arrest any judicial deve
lopment of that meaning, prejudicial to the "intentions '' of the States as 
"parties", would require a new " interpretation section " of the Act itself. 

25. The proposal, contained originally in the report of the Hydari Committee, 
that a Schedule should be annexed to the Instrument of Accession setting out certain 
"extratenitorial" rights or privileges at present enjoyed by the Rulers in British 
India and " protecting " them from " interference by Federal legislation " raises 
the same difficuliy. " The specification in a separate Schedule of these rights 
outside the State will ", the Committee reported, "bring such rights under the 
protection of the Federal Court". · I doubt this. The power of legislation of 
the Federal Legislature in British India is expressed in the Act in the most 
" general" tet·ms [ see section 99(2) ] and within the Rphere of Federal 
subjects, is when exercised in British India exclusive [see section 100 (1) ]. 
In view of these sections in the Act itself, no Clause in the Instrument of 
Accession and no Schedule thereto could operate, in law, to restrict the. ope~ 
ration of Federal laws in British India itself and I feel sure that the Privy 
Council would therefore declare such a Schedule to be of no effect. To hold 
otherwise would be contrary to the whole trend of Privy Council decisions 
as to " the plenary powers " of legislatures created by Act of Parliament. What 
·the "suggested Schedule'' proposes to do is to impose a kind of "servitude" 
on the exercise of such plenary powers and it is, to my mind, inconceivable 
that the Federal Court and the Privy Council would take any notice of it. 
It must always be remembered that the Act and the Instruments of Accession 
will be read together and when thet·e is any conflict between them it is the 
Act which will prevail. Most of the . "extra-territorial" rights and privileges 
which it is sought to reserve 1·est on a kind of " dispensing power" conferred 
on the Governor-General by particular Acts of the Indian Legislature. For 
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example, the privilege of Rulers, whose salute is not less than 19· guns,' to 
import free of duty articles intended for their personal use rests on section 
23 of the Sea Customs Act ( No. VIII of 1878 ) whereby the Governor-General 
is given power to exempt such articles froJD the payment of duty. The pli
vilege of Rulers to be exempted from payment of income-tax in respect of 
property in British India rests in the same way upon section 60 of the 
Income-tax Act (No. XI of 1922) -.empowering the Governor-General to ex
empt "any ... class of persons" from s:.wh payment. In other words, these pti-· 
vileges rest upon British Indian statutes and might at any time. be withdt·awn 
by an amendment of those statutes by the eXisting Central Legislature. It 
is, to my mind, quite inconceivable that the Federal Court and the Pl'ivy 
Council would hold that the powers of legislation in British India confeiTed 
by the Government of India Act upon the Federal Legislature are less than 
the corresponding powerd of the pre-existing Central Legislature or, what amounts 
to much the same thing, that an agt·eement in the form of an Instrument. 
of Accession, to which the Federal Legislature is, ex-hypotltesi, not a party, 
could operate to diminish them. The same observation applies to the proposal 
of the Constitution Committee 1 , following the recommendations of the .Punjab. 
States Council 2

, to insert as a general limitation under Schedule I to the Ins
trument of Accession providing that the Federal Legislature, and also the 
Provincial Legislatures, shall not hare power to levy by any legislative · or 
executive act any discriminatory duty. I think that any such clause, even 
if accepted by the Crown, would be quite inoperative in law. The question 
of "disctimination" is, however, so important that I reserve it for separate 
consideration. 

26. I turn ft·om consideL·ation of the Instrument itself to itS ''recitals ''. ·A 
suggestion was made, at one of the meeting" of the Constitution Committee, 
that the first paragmph of the recital declal'ing that " proposals for the estab~ 
lislunent of a Fedemtion in India have been discussed between representative~ 
of His l\Iajesty and of the Rulel's of the Indian States " would operate ·to 
make the record of sueh discussions. admissible by the Federal Court and the 
Privy Council as evidence of the intentions of the parties. This suggestion 
has no foundation in law. The reason is that the recital of an Instrument 
can no more be invoked to govern the meaning of the· operative clauses of 
the Instrument than the preamble of a statute can be. invoked to govem 
the inteL'pL'etation of the enacting words. 'Vhen the words in the operative clauses 
of an instrument are clear and unambiguous, they cannot Le controlled by 
:my words in the recital. And if the recital cannot Le invoketl,- tl{en a fortiori 

(I) S.:e interim Report of Constitution Committee paragraph 13. 
(:?) &>e itll report Pat:e lO(a). 
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no " discussions " referred to .in the recital can be invoked. In this respect 
the " discussions " referred to in the recital bear much the same relation 
to the Instrument ·as does a protocol to a treaty in cases where the 
protocol is either not incorporated in the treaty or not annexed 

- to it. A protocol is a record of the discussions and resolutions dul'ing the 
negotiations preceding the treaty. If such a protocol is neither signed nor 
annexed to the treaty, even an. International Court i.e. the Permanent Court 
of International Justice, will refuse to take notice of it (see .. Permanent 

. Court of International Justice, Series B, No. 14 at pp. 32-34). If it is so 
annexed, still more if, as happened in the case of the International Treaty (Con
vention) for. the Protection of Industrial Property of 1883, the contracting 
parties not only sign the protocol but declare it to have the same fot·ce and 
effect as the treaty itself, then such force it will have. In that case the 
Protocol defined the meani~g to be attached to certain articles of the Treaty 
itself. This is an argument for the execution of a supplementary Agreement, 
placing on " record " the intentions . of the parties, to be annexed to the 
Instrument of Accession and to be declared reciprocally by the Crown in its 
Acceptance and by the Rulet• in the body of such Supplementary Instrument 
to be of the same force and effect as the Instrument _ of Accession itself. 
It might be made a term of such agreement itself that the Ruler'8 accession 
was conditional on the Federal Legislature, i.e. the " Crown in the Federation", 
executing as a condition subsequent . an agreement with the acceding State 
undertaking to preserve the Ruler's extra-territorial rights and privileges. The 
Federal JJegislature could, however, always by legislation revoke such an 
agreement. The only way the States could protect themselves against such 
revocation would .be by stipulating in the snpplementat·y agt·eement that the 
consequent failure of this condition subsequent should entitle them to withdraw from the 
Federation, in other words, to secede. I do not recommend such a stipulation
!. met-ely point out that ~t is the only resource if it is desit·ed to ''protect" 
adequately i.e~ legally the States fl'Om "interference" with such extra-tel'l·itorial 
rights and privileges. The ~nly alternative is to secure an amendment of the 
Government of India Act itself, imposing on the Federal Legislature a restriction 
of its powers to legislate .in the matter of these rights and privileges. But 
the stipulation in the Instt·ument of Accession or the supplementary agreement 
claiming the ri~ht to secede in the case considered would also involve an 
amendment of the Act as the text of the Act itself excludes the existence 
of any such right. It must alway::~ be remembered that whenever a right or 
a pt·ivilege or an exemption from "diset·irnination" exists in the case of a 
legislature created by P~:ll'liament that right is secured, and can only be 
secured, by restrictive words to that eftect contained either in the Constitution, 

• 
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i.e. the Constitution Act, itself as in the case. of the Australian Commonwealth 
or in some other Imperial Act controlling the grant of the legislative power 
as was the case with the Irish Free State Agl'-eement Act. There is no other way: 

27. The analogy I have instituted in the preceding paragraph between Pro-
tocols and a Supplementary Instrument or Agreement must not be carried too 
far. It holds good as far as I have applied it to the solution of the parti
cular problem, namely the pmtertion of the extra-territotial right~ of the 
Ruler in British. India but no farther. In other words, I do not think . this 
expedient of a Supplementary Instrument Ot' Agt·eement will avail to solve the 
general problem raised by Sir Akbar Hydari's letter, namely that of "finding 
some means, not inconsistent with the canons of interpretation, of pu-tting 
on record and making available for the assistance of the Courts the 
intentions of the parties and the agreed understandings between them.". 
'Vhat are the " intentions of the parties" and " the agt·eed understandi~gs " ? 
'fhey would be extt·emely difficult to . reduce to legal language. Are they . 
to take the form of resolutions of the Chamber of Pt-inces? Or of the 
resolutions of the Round Table Conference? Or of some letter from the . Sec
retary of State? No Act of Parliament has ever been subjected to such extrinsic 
sources of interpretation and it is difficult to see how it could be. · In. ~y 
view, the Federal Court and the Privy Council would, in accordance with the 
" canons of Interpretation " followed by the courts for centuries, hold that such 
·a record would be void and of no effect. The record contemplated is pre
sumably some sort of agreement or some interchange of correspondence . be
tween the Chamber of Princes and the Secreta~·y of State as representing the 
Crown. But the Crown has no power whatsoever, either by agreement wit~ 

'the Princes or even by way of treaty with a fully sovereign a~d foreign 
State, to impose on the Courts any particular interpretation of an Act of 
Parliament. To attempt to do so would be to · attempt to legislate ~ut of 
Parliament. No treaty can control the intet·pretation of an Act of Parlia~ 

ment. The course suggested is, at- one and the same time, highly uncon
stitutional and legally impossible. The only way of "putting on record" 
the " agreed understandings " is to incorporate them in a new Act of Par~ 

liament to control the interpretation of the Government of India Act in much 
the same way as the Anglo-Irish "agreement for a treaty" in· 1922 ·was 
put into an Act of Parliament, namely the Irish Free State Agreement Act, 
and expressly declared in the subsequent Irish Free State Constitution Act 
to govem the interpretation of the Con:-titution. I oo not think the Govern.: 
nwnt of Inoia would welcome the suggestion of further Parliamentary legisl~tion 
to gi\t! effect to Sir Akbar Hyda.ri's suggestion, nor can· I recommend it. 
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28. I think the ·suggestion is baRed on a misconception of the whole character 
:of the Federation. ·It is, as regards the States, not an " alliance " but a union 
·.and -~ legislative union. The relationship of the Rulers of the States to the 
Crown at present may be regarded as something in the nature of an alliance, 
although it ~s ;an alliance of a vet·y paculiar kind, in that the Rulers . have 
no power wh~tsoever, unlike the case of an alliance in International law and 
diplomacy, to terminate the alliance. Indeed, it is rather significant of the 
yiews of the (,}·own and Parliament as to exclusion of the existing relation~hip 
from the domain of International law that the term "alliance", although of 
frequent occurrence in earlier Acts of Parliament relating to India, has now dis-

. appeared from the Statute-book. The term " alliance " is never used . in the 
new Act in its references to the nexus between the States and the Crown. The 
word used is "relationship'?. Nor is the status of the States ever referred to 
in terms of "sovereignty " - the term never occurs in the Act, although it does occur 
in the Instrument of Instructions and in the draft Instrument of Accession. Even more 
significant it the omi~sion of the word " treaty." in connection with accession. The word 
used is ''instrument", a term which has certain historical associations in English 
Constitutional History but is, I think, quite unknown in the domain of Inter
national law. My point in making this distinction is simply this: if the 
''Instrument of Accession were a treaty between two ?Overeign States, "recognized", 
which the .Indian States are not, as sovereign in International law and Diplo-: 
macy, and if further it were a treaty in no way requiring to be "implemented', 

. by a Statut~ - such, for example, as the Treaty of Locarno - then, but only then, 

. Sit· Akbar Hydari's _proposal could be given full effect by annexing to it, 
duly signed ~y the contracting parties and ratified, any documents designed to 
govern its interpretation._ It is only in such cases that the. int:eri?retation <?f 
the treaty is a ·matter purely of agreement between the parties and open to 
the admission of any extraneous evidence of intention that they may see~ 
to admit. But . the lnst:I·m~ent . of Accession will not be a Treaty. and there
fore such an . expedient. is ruled out. 

29. The use of the word " Instmment" in place of the word " Treaty " in 
· the sections of the Act · referring . to the accession of the States is, no doubt, 
deliberate . on the part of the draftsman. It is; I think, the only word which 
could have been used - in other words it is · the · only appropriate 
one. · It· is the. only tet·m consistent with the establishment of such 

. a Ft>d.?ration · as that conten1plated, OL' indeed of any Fedemtion, as di8tinct 
· ft~m a Confederation, at all. Tt·eatie~, even the rare class . of treaties 
purporting . to be made " foreyer ", are afways terminable, if not by notice 
then by that doctrine of Change of Circumstances known as rebus sic stantibus 
i. c. that "every treaty is understood to apply .only so long as the circumstances 
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contemplated by it continue to exist". But the proposed Federation; . like 
every other Federation, is not terminable- it is perpetual. Vet·y import~nt 
consequences follow from the fact that it is not a· treaty.. The rule of cons
truction applicable to treaties, namely th3;_t, as a classical · authority puts it, 
"no treaty can be taken to restrict by implication the· exercise of rights of 
sovereignty" ( Hall, International Law, 8th edition, p. 394 ) has consequent .. 
ly no application to the Instmments of Accession. Or, to ·put it another way, 
the mle of construction of treaties between sovereign States that "one of .the 
highest rights of sovereignty,. n~mely the right of .legislation" ( Hall, · page 
394J ~ust be held to be reserved: has no application to the Instruments of 
Accession. Indeed, those Instmments are nothing if not the surrender· of 
rights of legislation. This r~le of Constmction has· been put another way 
by another authority ( Oppenheim, International Law, 4th.: edition, page . 762 ) 
in the words " that meaning is to be preferred which is less onerous for the 
party assuming the obligation or which interferes less with th~ territorial and . 

·personal supremecy of the party". In view of the doctrine of the Constitu
tional law of the British Empire, to which I have frequently refered in this 
Opinion, namely the doctrine that a grant by Parliament of legislative powers 
to an overseas legislature implies " plenary powers ", I think· that any. idea 
that the Instmment will be interpreted narrowly and in favour of the exemp .. 
tion of the States from Federal authority must now be dismissed. Tlte views 
I expressed in 1935 on page 12 of the Opinion for the Chambet· of P1·inces 
on the text of the Bill were, I now think:, too optimistic from · the point 
of view of the . States. It appears to me, on. further reflection, that• 
the doctrine of " implied " or "ancillary " ·powers will be applied:. by the 
Privy Council to its fullest extent in deciding "'the scope and validity of 
Federal legislation on Federal subjects as " accepted " by the States. · This' is 
a matter which I will deal with more fully when I come to deal with the 
legislative powers of the Federation and . the Federal, Items. But 1 will, at 
this stage, illustt·ate what I mean by it by a simple example. Under the 
Government of India Act there is no section, apart ft·om the" railway" section · 
( section 185 ) which expressly empowers the Federal Legislature to acquh·e land 
compulsorily in the Federated State. Nor does the compulsory acquisition of 
land appear anywhere among the Federal I.egislative Items. None the less, 
the powet· will, in my opinion, Le held to exist, in the case of a Federated 
State, whenever it::. exe1·cise is "anciallary" to the eftective exercise of legislative 
power in rt'gard to any "Item"- Items ~ and 7, for example- which may 
have hl>en ac<..>epted by a Fedt'rated S~ate. The cases on the interpn~tation of 
the Fedeml Constitution of Canada are, to my mind, decisive on thi~ point. 
In that Constitution i. e. the Bi-itish North America Act, the Federal lt>gislature 



is no~ where expressly giyen the power of expropriation i. e. the power to 
acquire land compulsorily.1 None the less, it has been held in a whole series 
of Privy Council c.ases. in particular TAe Att01-ney General for Quebec 
v. Nipissing Railway Co. ( 1926 ). A. C. P. 734, that the Federal power to 
legislate in respect of " any matter" must "necessarily, to a certain extent, 
enable· the Legislature so enpowred to affect proprietary rights " and to 
affect them to the extent of enabling the Legislature to acquire lands, even 
the Crown lands of the Federal units, compulsorily. In this respect, as in 
many others, the States acceding to the Federation must be prepare4 to find 
that they have, by mere implication given up many powers the surrender of 
which is nowhere to be found in their Instrull!ents of Accession. If those 
Instruments were " treaties " in the proper sense of the word, which they are 
not, no such implication would be involved. 

30. It only remains for me to consider, in dealing with the subject of Ins
truments of Accession, the latitude . with which they may be made and nego
tiated. In other words what limitations to acceptance of the Act does the 
Act permit? A:lthough I am in general agreement with the lucid and ad
mirable explanations of the Act which the Political Officers have given to 
the representatives of the States, I find myself on· one point, a point of law, 
unable to agt·ee with them. As I undet·stand the ~olitical Officers hold that the States 
cannot, by their Instruments of Accession, "limit" the exercise of the legislative 
authority, and with it the executive authority, or anything else, except in relation to 

• the Items in the Legislative List. In support of this contention they cite sub
section (2} of section 6. I am unable· to agt·ee with this view. The sub
section says: 

"An Instrument uf Accession shall specify the matters which the Ruler 
accepts as matters with respect to which the Federal Legislatme may 
make laws for his State,"' and the limitations, if any, to which the 
power of the Federal Legislature to make laws for his State, and 
the exet·cise of the executive authority of the Federation in his State, 
are respectively to be subject". 

But, if the contention of the Political Officers were correct, the first words 
of this sub-section should ·run " An Instrument of Accession shall only spe
cify." The word "only'' is not to bJ found thet·ein. In · my view, 

(1) Section 117, giving power to the Federal authority "to assume any lands or public property", 
is strictly limiled to lands ''required for fortifications or for the defence of the country " 
and, even so, has been held by· the Privy Council to refer to executive power not IPgislative. 
None the lesss a lt>gislative power to expropriate has been held, as is explained above, 
to be implied. 
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sub-section (2). should be. read along with sub-section. (4) which speaks of an
Instrument of Accession as being unacceptable, indeed inadmissible, ." if it 
appears that the terms thereof are inconsistent with ·the . sclteme of th~ .Act.": 
Any proposal to contract altogether out of the legi~lative, executive or j':ldi-: 
cial authority of the Federation would obviously be a proposal inconsistent 
with " the scheme '' of the Act. But a proposal to contract out . of the' 
operation of particular provisions -of the Act, such a~, for example, the pt·ovision -
in section 138 (3), as to Fedeml surcharges on Income-tax, cannot, to mi 
mind, be regarded as inconsistent with the scheme of the ·Act. The wm·~· 
"scheme" can, surely, only mean the general plan OL.- design, in other words 

the distt·ibution of authority between the various organs of the Federation-;
Legislature, Executive and Judiciary. And to construe the words of sub-. 
section (2) of section 6, namely that an Instrument of Accession ·'shall . 

sp~cify " certain limitations as meaning that the States shall only be allowed· 
to specify the limitations n:cited therein seems to me to offend against a well .. 
known rule as to the intet·pretation of Statutes. That rule is that wherever-
a particular construction of words would involre ''hardship" or "injustice'~ 

an alternative construction is to be preferred. 

. ' 

Section VI. 

THE INSTRUMENT OF INSTRUCTIONS. 

31. It will be recalled that various proposals have been made for the inclusion 
in the Instrument of Insti'Uctions to the Govet·nor-General of pwvisions for the 
pt·otection of the rights and interests of the States, in particular in such matters 
a .. '3 " discrimination ". There are already certain provisions to that effect in the 
Instrument of Instructions issued by the India Office. 1 The question arises as 
to what, if any, legal efficacy is to be attached to the Instt·ument of Instruc .. 
tions. I hM·e already indicated in an eadiet· pam.gmph of this Opinion 
that the provisions of the Instrument of Instructions at·e unenforceable in law 
and that "the silent operation of constitutional principles" may, and probably 
will in the long run, result in the "safeguards" contained in the Instrument 
becoming a dead letter. As I explained, the d.erelopment of " Dominion Status " 
in India would be quite incompatible with the obset·vance by the Gorernor

Gencral of any "instruetions '' in\·olving his exercise of disct·etion, i.e. his acting 

(l) &'t', in Jlarticular. Chtuse XV. 
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independenly of ·his 1\linisters. " Dominion Status " ·means · full responsible 
Govenment and there is no .. ropm . in such responsible ·government for any 
" special responsibilities " of . a Governor-General at all. The I~strument itself 
hints, in somewhat obscure words\. that Dominion Status is the ultimate ob
jective and the Secretary of State in the Commons debate2 on the cl~use 
of the Bill ( section 13 of the . Act·) dealing with the Instrument of 
Instructions made it clear that the Instrument was drafted with such a 
constitutional development . in view. The Instrument of Instructions must 
therefore, I think, bE;l regarded as a purely transitory " safeguard " destined in 
due course to lose all significan~. 

32. Even as things stand at the present moment and without anticipating 
the grant, which· may be either proximate or remote, of "Dominion Status" 
to a Federated India, the safeguards provided by the Instrum~nt of Instruc
tions are by. no means so " safe " as might appear. An examination of the 
sections of the Act ( sections 13 and 14 ), the Schedule (Schedule II) dealing 
with amenpments of the Act, and the recitals of ·the Instmment itself will, 
I think, niake this clear. It is provided by section 13 that the Instrument 
of Instructions, and . any Instrument revoking or amending it, shall require· 
the approval of both Houses of Parliament. It is further provided by section 
14 that . the Governor-General in exercising his '~ discretion " as required by 
the terms of the Instrument itself, shall be subject to the " general control " 
of the Secretary of State, with whose " particular directions " he " shall " comply. 

It will at· once occur to anyone familiar with the way the Government of 
India is carried on that the Secretary of St..'l.te may at any , moment by a 
secret despatch issue " particular directions " to the Govemor-General not to exercise 
his "discretion", to protect the States, in some mattet• where he apprehends that 
such protection might' provoke opposition and agitation from political . parties·. 
in British India. It is true that sub-section (2) of section. 14 goes on to 
make what at first sight looks like a provision that such " particular direc
tions'' shall not be "inconsistent" with the tet·ms of the Instrument of Ins
tructions .. But who is to be the ·· judge ·of. such "inconsistency" ? The 
section provides that the only pet·son who . is to judge of the " inconsis
tency" or otherwise, of such dit·ections is to be the person· who gives them 
namely the Secretary of State. The sub-section provides that the. Secretary 
of State is "to satisfy :'himself'' of the consistency of his conduct. No man, 
certainly no politician bent on the pursuance of a cherished policy, has any 
difficulty in " satisfying himself " of his consistency. · The Secretary of State 
has not to satisfy the States ; he has· not even to. satisfy the Courts which, 

(1) See Clause XXXI. 
(2) See Hansard, Parliamentary Debates (5th 31nreh, 1935) page 1890. 
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indeed, are expressly excluded [see sub-section {2) ·of section · 13 and sub.: 
section (1) of section 14] from jurisdiction in this matter. He has not ·even 
to satisfy "both Houses of Parliament". The House of ·Lords has, and will 
have, no ·control over the particular directions, in violation of the Instrument 
of Instruction, which he may give - for ~lie simple rea.Son that a Secretary 

" of State is responsible, so far. as he is responsible at all, not to the House · 
of Lords but to the party in a majority ·in the House of Commons. The· 
effect of all this is to ·destroy the security apparently ·provided by the 

. _requirement in section 13 that the Instrument of ~nstructions shall be approved, 
by both Houses of Parliament. " Particular directiods ", of the Secretay of 
State, instructing the Governor-General to depart from the: terms of the 
Instrument,. Cllnnot come under the control of the House .of .Lords at all .. 
It follows from this that the provisions contained in sub-section (~) . of section 
6. and Schedule II of the Act to the effect that the sections relating to the. 
Instmment of Instructions shall not be amended without "affecting" t~e 

accession of a State are quite worthless. 

33. An examination of the recitals of the Instr!iment of Instructions affords 
a remarkable confirmation of this conclusion,· if indeed ·confirmation is needed. 
The third paragraph of ·the recitals expressly. pro~~des · ~h~t "the general' pro
visions" of the Instmment, such as" Article XV requit·ing the Govemor-Gene
ral · to pmte~t the States against " prejudicial" action . by his Ministers or 
by the Legis latlll'e, shall be read as being '~without prej udiee " to the right· 
of the Secretary of State to give the· Govemor-General particular directions 
and " without prejudice·" to· "the duty" of the Govemor-General· to obey 
" auy '' directions so received. This paragraph in the recitals of the. Instt·u-. · 
ment complewly reverses the principle laid down in section 14 of the Act.· 
That section provides, or purpOl'ts to provide, ( it depends entirely · for its 
efficacy on the "self-satisfaction~' of the Set!retary of State ) that any pal"ti· 
culm· dh·ections given by the Secretary of State to the Governor-General shall 
be subject to the Instrument of Instmctions. But the paragraph of the reci
tals to the Instrument itself provides that the Instrument of Instructions shall 
be f'ubject to the particular directions. Instead of the rule, i. e. , the Instru
ment of Instructions, governing the exception, · i. e. the "particular directions", 
the exeption is to govern the rule. And this in fact, as· a matter of cons
titutional usage, is exactly what may be expected to happen. 

34. I need add little, if anything, to what I wrote in 1935 in the Opinion 
written for the Chamber on the subject of the purely "political" character 
o[ any Instrument of Instructions. The Instrument, as I then wrote, " merely 
instructs the per5on to whom it is issued how to exercise the prerogatives 
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delegated to him, whether by Letters Patent or by the Constitution Act " 
and "the proper exercise of such prerogatives is entirely a matter between 
the Governor-General and the Crown and no court can enquire whethet• the 
former acted or did not act in compliance with his Instrument of Instruc
tions". -The Courts have repeatedly held that they cannot issue a 'Vrit of 
:Mandamus to compel an officer of the Crown to perform a duty "owed to • 
the Crown" and the exercise of the prerogatives is, of course, ju~t such a 
duty. To hold otherwise, even if the Courts could so hold, would, as Lord 
Sumner put it ·in a leading case, involve the Courts in doing, or attempting 
to do, what no COUl't can ever do, namely undertaking the government of 
the country. On one point I would like to qualify certain statements, so 
far as my apparent responsibility for them is concerned, which appeared in 
the Opinion on the text of the Bill referred to at the beginning of this. 
paragraph. That Opinion was a Joint Opinion but I think there can be no 

_objection, at this distance of time, to my stating that the whole of it, with 
the exception of a few sentences inserted by one of my colleagues, was 
written by me. With certain of those sentences, appearing on page 28 in 
connection with the subject of the Instrument of Instl'Uctions, I was disin
clined . to agree, as being of too optimistic a character. Indeed, had the actual 
Instrument. of Instructions been before us,. which it was not ( see page 4 of 
the Opinion ), I should have felt bound to express my dissent- as at a 
Inter stnge of our deliberations I duly did. The sentences I refer to are 
those in which it was suggested that the " practical efficacy" of the Instru
ment of Instructions would in· fact, though not in law, be considerable, inas
much as a disregard of its spirit would be "a grave dereliction of duty". 
No doubt it would, but such moml considerations have, unfortunately, little 
weight with statesmen bent on the purs~it of a particulat· policy. 

35. In this connection I think it my duty to observe that the "sanction" 
of impeachment, as a restraint on a Governor-General who violated the letter_ 
or the spil'it of the Instrument of Instructions, must, in my opinion, be dis
missed as wholly useless b~cause wholly obsolete. In the Opinion referred to,. 
it was stated that a Governor-General so acting would be " liable to im
peachment ". But impeachment is as dead as 'V m·ren Hastings. I will con
clude this Section of this Opinion by repeating some observations of mine which 
were recorded in a confidential l\Iemomndum written in J nne 1935. They 
were as follows : 

"As a constitutional lawyer, I entertained and still entertain considerable 
mif"ghings as to whether I ought to have concurred in this refer
ence to the "sanction ", if sanction it be, of impeachment. It may 
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ea.'>ily have conveyed to the Princes, and their :Mini:::;ten::, that, in the 
possibility of -impeachment ·of a Governor-Genem.l · disre~arding his 
duty towards them, there was a real safeguard. · In kt it is no 
:::;afeguard at all. Impeachment is as· obsolete as . the· theoretical pre-

. rogative of witholding the royal assent to hil1s passed by both Houses 
of Parliament. A 11 the leading constitutional authorities are unani
mous as to this. Anson di:::;mi:::;ses impeachment as wholly obsolete1

• 

Dicey does the same, treating it as a matter of · pm·e - " antiquarian
ism, and is almost jocular on the · impossibility of its ever being 
resorted to again 2 • One has to face the political realities . of the 
situation and dismiss altogether such an academic conception · as the · 
"rusty" weapon, as Dicey calls it, of impeachment. The practical 
a:::;pect of the mattet· is this : -the real · danger . to be · appt·ehended is 
that a Governor-General, whether undet· conditions. of emergency 
or under normal conditions, will disregard his special responsibilities, 
not in defiance of the Secretary of S~te, and his "Instruction", but' 
in deference to him. Obviously, a Governor-General who acted in 
defiance of a Secretary of State could be, and in fact would be, at 
once recalled. Now any Secreta1·y of State who thus instt·ucted the 
Governor-General would, of course, only do so if the party to which 
he belonged was hostile to the maintenance of the rights of the StateR. 
'l'hat such a party may, sooner Ol' latet·, obtain a majority in the 
House of Commons is quite conceivable. · In such a case, impeach
ment, i. e. · impeachment either of the Secretary of State or ·of the 
Governor-General, would, apart from the fact that it is wholly obso· 
Jete, not even be theoretically possible.· The procedure, the only pro
cedm·e admissible, in impeachment is- a motion· carried by the House 
of Commons. If carded, the motion results- in trial by the House 
of Lords on " Articles of Impeachment " drafted by the Commons. 
But, ex-hypotltesil in the . ca.se under consideration the Govet·not·
General and the Secretary of State, in ignoring . the · lights of ·the 
StateR, would be acting in accordan~ with the wishes of a ~aj~rity 
of the House. Impeachment would thet·efore . be impossible. As a 
matter of fact, and even of law i.e. constitutional usage, impeach
nwnt is wholly inconsistent with our modern constitutional ·system. 
It i;; a surYivnl, i. e. a relic, of the days when the Secretaries ·of 
State. and other ~Iinisters wet-e not yet responsible to the House of 
Common:;. In this connection it should be obsen·ed tlult not only b:t..~ 

(1) See Anson, "lAIC and C111lom of tJ.t1 Constilltlion (Parliament) " 4th edition, p. 31)3. 

(2) See Dieey, "TAll' of thl' Cvn~tiluiit'HI" Oth ffiition p. 387. 
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the introduction of "res-ponsible government ", i. e. the Cabinet sys
tem, rendered impeachment obsolete but that the transformation in the 

, relations o£ the two Houses of Parliament to one another has made 
recourse to such a procedure by the Commons quite unthinkable . 

• No House of Commons to-day would avail itself of a procedure in 
which, while the Commons are merely the accusers, the judgment on 
their accusation is the sole privilege pf the Lords. It is quite in
conceivable that the House of Commons would thus entrust to the 
House of Lords the ultimate and exclusive 'control over the conduct 
of the Governor-General of India. As l\Iaitland observes, when em
phasizing the obsolete character of impeachment ( Constit1ttional History 
of England p. 477), ''a modern House of Commons will hardly be 
brought to admit that in order to control the Ring's advisers it 
needs the aid of the House of Lords ". 

36. A suggestion was put forward at one of the meetings of the Constitution 
Committee that the " special responsibilities " of the Governor-General to pro
tect the rights and interests of the States should be incorporated in the 
Instruments of Accession. To that suggestion the objection was made that 
it would " weaken " the Governor-General's exercise of these responsibilities if 
they were " made subject " to determination by the Courts. Both the suggestion and 
the objection to it rest upon a misconception. The incorporation of the 
Governor-General's special responsibilities in the Instrument of Accession would 
neither strengthen nor weaken his exercise of them. It would leave the posi-

' tion exactly as it is under the Instrument of Instructions. The exercise of 
the Governor-General's responsibilities cannot be made subject to the Courts 
by any provisions incorporated in t~e Instrument of Accession. I therefore 
advise against any such incorporation. 1 t is hardly necessary for me to say 
that, in the foregoing observations in this Section on the weakness of the 
Instrument of Instructions as a safeguard for the protection of the rights of 
the States, no reflection wh~tsoever on the good faith of the Government 
which is responsible for .it, is intended. So long as that Government is in 
power, there can be no reason to doubt that the Instrument will be honourably 
observed alike in the letter and in the spirit. But a Government, equally 
with the Parliament to which it is respom;ible, cannot bind its successors. As 
things are, therefore, the Instrument will hold good, as a " safeguard ", for 
just three years and no more. 'Vhat may happen after the dissolution o~ 

the present Parliament it is idle to speculate. 



Se~tion VII. 

Sub-Section A. 

THE LEGISLATIVE PO,VERS. OF THE FEDERATION. 

37. I proceed to consider the implications of the ,Act in the matter of legis
lative powers. 1 may say at the outset that I do not share some of the 
apprehensions as to its scope which have found expression in the Hyderabad 
1\femorandum of January 1937. I refer, in particular, to the suggestion, con
tained in paragraph 22 of that 1\femorandum, that Sections 100 ( 4) and 104 
of the Act, might be held by the Courts to enlarge the power of the Federal 
Legislature to legislate for the States beyond the ambit of the Items contained 
in the Legislative list when accepted, in their Instruments of Accession, by the 
States. Section 100 l4) provides that : 

"the Federal Legislatm·e has power to make laws with respect to matters 
enumerated in the Provincial Legislative List except for a Province or 
any part thereof:'. 

The Hyderabad suggestion, as I understand, is that these words might empower 
the Federal Legislature to make laws for Federated States. I am bound to 
say that I think the suggestion fantastic. No Court, least of all the Privy Council, 
could conceivably hold,. that this sub-sect'ion operated to enable the Federal 
Legislature to legislate for the States. To do so would be to violate all the 
rules of interpretation followed by the Privy Council, in common with 
English Courts, as to the construction of statutes. Two of those rules are· 
( 1) that, in order to ascertain the meaning of a sub-section, one should look at the 
whole section and (2) that, in order to ascertain the meaning of a Section of an 
Act, one should look at the whole Act. Applying the first of these rules, it is 
quite clear that sub-section (4) of Section 100 must be read in the light of 
the object of that section and that object is, quite clearly, to provide for the 
distribution of legislative power between the Federal Legislature and the Pro
vincial Legislatures and for notMng else. It was necessary to insert sub-section 
(4) in ordet· to make provition for the special position of Chief Commissioner's 
Provinces to which [see the definition in sub-section (3) of Section 4] this 
sub-section clearly refers. 1 Indeed, it would be an almofit violent misconstruction 
of the Section and indeed, of the whole scheme of the Act to assume that 
it enaLles the Federal Legi:'latm-e to legislate for the Federated States in the whole 

(1) Another obj~ct of the sub-section is to enable the Federal Legislature to legi:llate extra-territoriall)' 
O\·er the whole field in the case of British subjects comiug within the categories ('•) and (b) of 
sub-section (:?) of Section 99, 
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of Provincial SubjeGts while excluded, as it is, from legislating fm· the Provinces 
in those matter$. Applying the second rule of interpretation, it is clear that 
such a construction would violate altogether the federal character of the Act 
and indeed make nonsense of it. One really must gi,,e the Federal Court 
credit for a little intelligence: 

38. The same _criticism applies to the 1mggestion, contrtined in the Hyderabad 
, Memorandum, that Section 104 may enable the Federal Legislature to legis

late for the States in " residual " mattm·s · i. e. in matters not to _ be found 
either in the Federal List or in the Provincial and Concurrent Lists. It is 
perfectly clear from the report of the Joint Parliamentary Committee that 
the provision in this section is intended to refer to the Federal Legislature 
when legislating for Briti.r;h India, in relation to the Provinces, and for 
British India alone. 1 But in view of the fact that that Report will not be 
admissible in the construction of Section 104 by the Comts, I exclude it and 
confine my observations to the actual words of section 104- and apply to 
them the ordinary rules of interpretation. Now, clearly, the residual powers 
of legislation, provided for in this section, refer to such subjects as, in spite 
of the exhaustiveness of the enumerations, may, at some future date, be 
found not to have been enumerated. in any of the three Lists. In such an 
event, doubt, involving litigation, would arise as to ~hether such ~nenumerated 
f;ubjects fell within the Federal or Provincial (or Concurrent) sphere, just be
cause the whole field ,of legislative activity is mapped out, by the Act, 
between the Federal Legislah1re in Driti.r;h India and the Provinces of British 
India. But no such field is mapped out between the Federal Legislature 
and the St.'ttes for the simple reason that there is no State List at all. 
Therefore no question of residuary powers arises as bt>tween the Fedeml Lt>gis
lature and the States- the mere fact that the Federal powers alone m·e 
enumerated leaves the States in possession of the residuary powet·s. It is 
only whert>, as is the ~se with the Federal Constitution of Canada and as 
is the case with the Blitish India sphere of the Indian Federation, there is 
double enumeration, on a mutually exclusive basis, of Federal powm·s on the 
one hand and powers of the Fedm·al Units on the other, that difficulties as 
to where the residuary powers reside could arise. In such a case some pro
vision has . to. be made, as it is made in Section 91 of the Canadian Cons
titution, that any residual powers not enumerated in either Lists shall reside 
somewhere. In Canada it is provided that they should reside with the Fed
eration. In the British India , sphere of the proposed Federation they are 
to regide either with the -Federal Legislature 01· the Provincial Legislatures at 

(1) See report of the J. P. C. paragraph 54 (page 32 ). 
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the discretion of the Governor-General. This is all that Section 104 pro
vides. It is surely obvious, as a matter of construction, that Section 104 
could not possibly refer to the States. If it did, one would expect to find 
that the Governor-General's express power thereunder to decide whether a 
"residual" subject shall be entrusted, for purposes of legislation, to "the Federal 
Legislature or a Provincial Legulature " would be extended, by express words 
in the section, to a power to decide also whether such residual subjects 
should be entrusted " to the Federal Legislature or the Statea "': If ever the 
rule of interpretation Expressio unius exclusio alterius applied, it · applies here. 

39. The Hyderabad representative on the Constitution Committee, 1\Iirza Ali 
Y ar Khan, has asked me to examine, in this connection, the meaning of the 
general section conferring powers on the Federal Legislature, namely Section 99 
sub-section (1}.1 This sub-section provides that: 

"Subject to tlu~ provisions of this Act, the Federal Legislature may make . 
laws for whole or any part of British India or for any federated 
State and the Provincial L£>gislature may make laws for the Pr~ 
vince or any part ther~f ". 

Before considering the meaning of the words " for any Federated State '' it 
may be as well to explain the words "for any part of British India " as 
their meaning will serve to throw light on the words relating to "any Fe
derated State ". In my view the words " for any part " are intended to I 

· give the Federal Legislature power to -legislate in a particular federal matter 
for a part of British India without legislating in that same matter for the 
whole of British India. In other words, they are meant to enable it to legis
late locally. It has long been a subject of dispute among constitutional 
authorities as to whether a Feder81 Legislature can, in the exercise of its 
admitted Federal powers, pass a Jaw applying to one federal unit and not to 
anothe1·. For example, Professor Hal'lison Moore raises the question- without 
answering W1 -whether the Federal Lfgislature of Australia could pass a 
Bankruptcy Act ( bankruptcy being admittedly a Federal subject ) for one State 
and enact that it should not apply to the other States. In the same way, 
doubt would have arisen but for the provisions of Section 99 (1) whether 
(1) The meaning of sub-seetion (2) of Section 99 is, I think, clear enough. Jt merely confera 

on .. the F~eral .Legislature the s~me extra-territorial powers as those exercisable by the 
Brtttsh lndta Le~ru;Jature under 8eet1on 65 41) of the Go,·ernment of India Act of 1919 aud 
previously (ct Act XXI of 1879), \Vith certain extension in the case of Federated States. 

(~) Harrison llloore, TJUl Cortl_montDettlth. of .Awtr11JitJ p. 284. Another writer ( Kerr, The l..at11 of 
tht~ .A~tralwn Conslttutaon, at p. 'tl) speaks of •• the almost total•absence of authority on 
the _pomt ''. It has bceu suglo('est:ed ( Harrison Moore p. 2Si ) that, in the case of the Federal 
Parliament of C-anada, the Parliament can ltgilslate locally. This is true but it is in con• 
seque':lce of a SJ?t1'ific provision to that etfec~ at the end of section 91 of the· British Nonh 
Amertc.a Act whtch enables the Federal .Par11ament to legia.late locally in the exercise of its 
~>z.clunrll powr1 but Dot otherwise- see Local Prohibition Co111 ( 1896 ) A. C. 348. 
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the Federal Legislature of India _could legislate on a Federal subject for one 
Provin'ce without legislating at the same time by the same law· for the other 
Provinces. The effect of Section· 99 (1) is to provide that it can. It follows, 
I .think, that Section 99 (1) is intended to enable the Federal Legislature to 
legislate for one Federated , State, i. e. " any " Federeted State, without legis• 
lating at the same· time by the same law for other Federated States even 
though the other States have ·federated in respect of the subject dealt with 
by the Law.. Such· a- power of legislative distinction between one Federated 
State and another may, obviously, ·Iead to discrimination. For example, a 
fed('ral excise tax might be levied, under such " local " legislation, on one 
State without being levied o~ other States. But that is an aspect of the 
matter which I will consider more fully when I come to deal with the 
subject of '~ Discrimination ". :My conclusion as to the 'meaning of Section 
99 ll) may be incorrect. I~ it is so,' so much the better for the States. 
If my conclusion is incorrect, the only alternative meaning of the words 
"for any State" must, be that. they are intended to make· provision for what 
qby~ously requires provision, namely that the Federal Legislature shall have 
a power to legislate for all · States acceding to the Federation. The word 
"any " is capable ~f meaning either "al~" or "any one". 

40. I feel quite certain that Section 99 ( 1) does · not enable the Federal 
Legislature to legislate for Federated States in any matter which has not been accep
ted by that State as a federal subject. . Here again, it would do violence to 
the whole scheme of the Act if one were to interpret Section 99 ·as empowering 
the Federal Legislature so · to. legislate. Such a construction would destroy 
the " federal ~' character of the Act and no Court could or would so construe it. 
It will be observed that the opening words of sub-section (1) of Section 99 qualify 
all that follows with the limitation "subject to the provisions of this Act " . 
. This means and must mean, among other things, subject to Section 101 and 
to Section 6 (2). But the Hyderabad :Memorandum betrays a certain nervous
ness as to whether Section 101 is adequate. The Memorandum accordingly 
considers ( paragraph 22 ) that the second part of clause 4 of the revised draft of 

·the Instrument "ought to be included ". The second part in question provides that, . -

"the Federal Legislature shall not have power to make laws for this State save 
with respect to the matters so specified and subject to the said limitations ". 

I do not share the nervousness but I respect it. I therefore see. no objection 
to the insertion of this additional sub-clause in the Instrument of Accession. 
The same result would be achieved by the adoption of clause .13 of the -
l'evised draft, amending clause 6 of . the Government of India. draft, by insert
ing, among other. things, , the '' reserv_ation" .in .so many. words, of . all the 
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powers, authoritY and rights of . the Ruler· not expressly . surrenaerCd. by the 
Instrument itself. There is a section of· the Australian Commonwealth Act 
(Section 107} similar in principle and somewhat si~lar in terms to this clause 
13 which runs as follows:'-

" Every power of the Parliament .of a colony wh_ich has become or 
becomes a State shall, unless it is by this Constitution- exclusively 
vested in -the Parlia~ent of the Commonwealth or withdrawn from 
the Parliament of the State, continue as at the establishment of 
the Commonwealth". 

This Section of the Australian Commonwealth Act expresses what clause 4 
(2) and clause 13 of the revised draft seek to express, namely the principle 
that all powers not expressly conceded by the States to the Federation are 
reserved to the States. The Section has played a very important part in 
the judicial construction by the Privy douncil ·of the Australian Federal 
Constitution as establishing -the exclusive rights of the States to legislate for 
matters not conceded to the Federation - in particular in the case of Attorney 
General to the· Commonwealth v. Colonial Sugar Refining Co.-, ( 1914) 
A. C. 237. In that case the Privy Council. held, that the effect of Section 107. 
was to vest exclusively in the States the residuum of powers and to place 
upon the Federal Government " the burden ", i.e. the onus of proof
that legislation affecting the liberty of the subject in the States was within its 
powers. 

41. I turn to the next of the "legislative" sections of the Act- Section 106. 
This Section deals with legislation for the "Implementing" _of International 
Treaties and Agreements. It is at first ·sight in the nature of a restraint on 
legislative power in that it provides that· the Federal Legislature shall not 
"by reason only" of Item 3 in the Federal Legislative List have· 
power to make "any" laws implementing such Treaties unless the previous 
consent of the Ruler to such legislation has been obtained. The words " by 
reason only " require careful examination. Taken in conjunction with the 
provisions of sub-section ( 3 ), they narrow considerably the Rcope of the 
apparent restraint on the federal power. The result is clearly, I think, -
to enable the Federal Legislature to make any law implementing an Inter
national Treaty in relation to any legislative Item which the States have 
accepted. If, for exampl~ a State accepted Posts and Telegraph.~ 
( Item 7 ), then any Federal Legi:slation to give €ffect to an International 
Treaty such as the Perne Postal Conyention will apply to the State 
uitlwut the " pt-e,·ious consent " of the Ruler. The €ffects of the words 
"by reason only " and of the sub-section (3) are. therefore to cut down 
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very considerably the requirement of the previous consent of the Rule.: to 
federal legislation " implementing " Treaties. The exception created by sub
section (3) to the rule laid down by sub-section ( 1) as to the requirement 
of the "Ruler's consent " is likely, in practice, to leave very little of the 
rule itself. How very . ~ar-reaching the power of the Federal Legislature 
would be to implement Treaties without the Ruler's consent may be illustra
ted by consideting the effect of the exception , contained in sub-section (3) of 
Section 106, on the acceptance by the States of Item 24 i. e. " Aircraft and 
Air Navigat~on ". If a Ruler accepts this Item, he will be bound by any 
federal legislation "implementing" the Convention relating to aerial navigation. 
Such legislation may, and almost certainly will, go far beyond the scope of 
the existing voluntary adherence to the general princip1es of that Conven
tion which the Rulers have given in deference to the wishes expressed by 
Government of India, by their acceptance of the Indian Air Navigation 
Rules, following the Government of India Resolution (No. 150-R/31 ) of the 
8th of August 1933. How very far the scope of legislation to give effect 
to the Aerial Navigation Convention may go, and how very deep may be its 
penetration into the "autonomy" of the .States, is forcibly illustrated by the 
Privy Council's decision in a leading case from Canada, namely, In re the 
Regulation and Control of Aeronautics in Canada ( 1932 ) A. C. 54. In 
that case. the Federal Units i. e. constituent Provinces of Canada challenged 
the validity of a Federal Act and federal regulations disigned to "implement" 
the Federal Government's adhesion to the International Convention relating 
to the Regulation of Aerial Navigation. The Federal Legislation in 
question contained,. in the words . of the Privy Council, ·"a vast body of 
regulations", embracing "hundreds 'Of details", each and all of them making it 
an offence punishable on summary conviction to disobey the regulation. The 
legislation put it within the exclusive powers of the Federal Government to 
license "all" pilots, "all'' aircraft, and "all'' aerodromes irrespective of 
whether or not the pilots, aircraft., and aerodromes were confined, in their 
operations, to the internal transport of a Province. None the less, the Privy 
Council held, that the whole of this Federal Legislation, in spite of its obvious 
interference with the autonomy of the Provinces in the matter of " property 
&f!d civil rights", was a valid extension of the federal power. This decision 
of the Pl'ivy Council and with it any federal legislation to give ~ftect to the 
Aerial Navigation Convention, will become directly applicable to the Federated 
States on their acceptance of Item 24 and their is nothing in Section 106 to 
prevent its application. In exactly the same way, any legislation "implementing" 
the Radio Convention will become applicable to the federated States on theit· 
acceptance of Item 7 in the matter of "bt·oadcasting ". Another decision of 



the .Privy Council in another leading case from Canada is of dir:Ct application 
to the Indian States in this respect- I refer to In re Regulation and Control 
of Radio Communication in Canada ( 1932) A. C. 304, in which it was held 
that Federal lf'gislation to " implement" International Radio Telegraph Convention 
of 1927 was valid. 

• 
42. It will be seen, therefore, that the present position of the StateR in the 

matter of International Treaties will undergo a radical transfot·mation. At pre
sent they are not bound by such treaties at all but, in defet·ence to the 
persuasion of the Go\Temment of India re-infot·ced by considerations of "para
mountcy", particularly in the " stmtRgic " sphere, they voluntarily fall into line 
by accepting the " Resolutions" of the Government of India. In future,. the 
optional character of their acceptance of such treaties and such resolutions will 
Pntirely disappear wheJ?.ever a treaty relatRs to a Federal l.Rgislative ItE>m in
cluded in theit· Instruments of Accession. There is all the differenct; in the 
world, legally speaking, between a Ruler's acceptance of a Government of India 
Resolution and his subjection, for subjection it will be, and the Aubjection of 
all his subjects to a federal Act implementing a tt·eaty. The" sanction'' attached 
to the Re:wlution is " paramountcy ", the sanction attached to a Fedeml Act 
if~ punishment, for any contravention of it, by way of conviction by a Court 
exercising federal juriRdiction. In this connection, I would dt·aw attention to 
the w01·dg "External Affitirs" which pt·ecede, in Item 3 of the Federal 
l.Rgislatire List, the words "Implementing of Treaties". 'Vhat do the words 
"Extt'rnal AffiLirs" mean? And what is the effect of there meaning on the 
words which follow them ? The term " external affairs " · is, legally speaking, 
a wry unscientific one occuring nowhere else in the StatutP. book except in the 
Australian Common wealth Act ( see Section 51 Item XXIX ). The earliest 
and the most authoritative commentator on that Act desCI·ibes the term as· 
"lt>ast capable of definition" and it' hag, in· fact, remained undefined right 
down to three months ago, when it was the subject· of a far-reaching judgment 
by the High Court of Austmlia. The text of this judgment to which 
I have referred eal'lier in this Opinion, 1 is not yE>t before me. But the 
substance of it has appeat·ed in the "Times" of November last. From 
that report it would appear that the High Court held that if the provisions 
of the Federal Act "implementing" the Air Navigation Convention had been 
-enacted in the form of an Act relatinoo to the Fe.deral "Item " of Extern.'ll 

. 0 

AffairB, the Act would have been mlid. It seems clear that the High Court 
lwlJ that any Fedet.·al Act, expregsly enacted to implement any International 
Tr(laty, would be Yalid even though the subject-mnttet• was a matter reserved 
to the States. 'Yltether the PrhT (',ouncil, which is not bound by the 
(l) ~ pnrn~aph 1:) abon•. 
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decisions . of the High - Court of · Australia, would take the same view it is 
impossible to -say. Btit I would suggest that the States should either not 
accept Item 3 · or should . at least qualify their acceptance of it. 

43. Section 107 presents no difficulties of interpretation and need give rise to 
no anxieties. It provides for what a Canadian writer, Mr. Justice Claments, 
has happily called " Federal Paramountci'· By sub-section ( 3) of the Section 
a law of a State, which is "repugnant" to a Federal Law extending to 
that State is, to the extent of its repugnancy, void. The principle runs 
through all federal constitutions and may be either expressed, as in the case 
of the Australian Commonwealth Act, {see Section 109) or implied as in the 
case of the· British Noi'th America Act i. e. the Federal Constitution of Canada. 
The Canadian Constitution makes no express provision for the application of 
this rule to its· interpretation but the rule has been a? opted, as it was bound 
to be, to meet the case of· conflict, by the Privy Council in the .case of The 
Grand Trunk Railway vs . .Attorney General for Canada (1907) A. C. 65, 
following two earlier Canadian cases. The operation of the rule, in the case of 
India, cannot be better explained than in' the wo~ds of Lord Dunedin in this case : 

"there. can. be a domain in which Provincial ( i. e. " State" ) and Domi
nion (i. e. Federal ) legislation may overlap, in which case neither 
legislation. will be ultra vires if the field · is clear, and ·if the field 
is not clear and in such domain the two legislations meet, then the 
Dominion legislation must prevail." 

Applied to India, this means that the laws of the Federated States and their 
right to legislate, in respect of any federal Items accepted by them, will con
tinue in operation unless and until the Federal Legislature enacts a law in 
respect of that Item. If and when the Feder!1l Legislature passes such a 
law, the State laws in respect .. of such a matter, will. bo void to the extent 
(but not otherwise) of their inconsistencies with the Federal legislation. There 
is, . in fact, under the Act a concurrent power in the States and in the 
Federation to legislate on Federal Items accepted by the States. It must 
always b~ borne in mind, however, that this doctrine of Federal Paramount
cy gives such a priority to federal legislation over State legislation that a 
Federal Act may take complete possession by a kind of "effective occupa
tion", of the whole field of State legislation in regard to . " federal subject. 
For example, the Federal Legislatm·e might pass Excise Acts so comprehen
sh·e in respect of the commodities subjected to the excise duty, and so ex
horbitant in the scale of duty impo_;;ed as to make the States' concurrent 
power of levying excise duties virtually inoperative. In virtue of the rule 
of Fctler.tl Paramountcy~ a. federal tax always has priority over a State tax. 
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There is striking example of the application of the doctrine to Federal and 
State taxation in the case of Commonwealth of Australia· vs. the' State it 
Queensland 20 C. L. R. 148. 

44. There remain for consideration what . may be called the fiscal sections of 
the Act in so f~r as they confer lagislative powet'i!. Certain questions in 
this connection have been submitted to me by l\It·. Subedar, whose masterly 
.Memorandum on the financial implications of the Act I have had the opportunity 
of reading, and I will deal with those questions in this and the succeeding 
paragraphs. There is only one section 1 of the Act which directly authorises 
the imposition of taxation on the Fedemted States and this is Section 138 
sub-section ~ 3 ), dealing with federal surchat·ges on Income Tax. It ~oes not, 
of course, of itself impose such taxation but provides that if and when a. 
Federal law imposes surcharges for federal purposes by way . of increase in 
Income Tax the law "shall provide" for the payment by each Federated 
State, in which taxes on income are not leviable, of a contribution . to the 
revenues of the Federation. The question has been put to me w.hethet• thil'l 
sub-section operates to bind such Federated States in the absence of their 
acceptance of it. In my view, it does. I disagree with the contrat·y view 
expressed in the opening sentences of paragt·aph 21 of the Hyderabad .Memorandum. 
On the other hand, I think that · the States could "contract out~' of the 
operation of Section 138 ( 3) and a fortiori could "limit" their acceptance 
of it. The same observations :apply to the Section 139 · dealing with 
Corporation Tax. As regards the sections providing for the assignment · o£ -
the proceeds of certain taxes or their partial distribution [Sections. 137; 138 
(1 ', 140 ] they will, of course, apply to any States which ''accept", by their 
Instruments of Accession, these taxes. If they do not accept them, they will not apply. 
It should be pointed out, however, that no Court can compel the Federal Legislature 
to pass the legislation · necessary to effect the assignment and distribution con· 
templated. A Court can never compel a legislature to legislate. Still less will 
the Courts be able to interfere in such questions as " the pl'inciples of 
distribution" referred to in sub-section ( 1 ) of Section 140 or in the deter
mination of what constitutes "financial stability" in the case of Proviso ( ii) 
to Section 138 ( 2 ). The fact that the words "shall" and ".shall not" 
occur and recur in these fiscal sections does not make the commands implied 
by the use of such words enforceable in the Courts. The word "shall ", and 
equally the words "shall not", occurting in a Statute, may be either impera
tive or "merely directory" as was obserred by Lopes L. J. in In re 'l'hurlow 
( 1895) 1 Q. B. 724. And so here. There is no means known to the law 

(I) There is another ~cction i.e. Section 139. dealing with Corporation Tax, whlch may be said to. 
authorize indirectly tht! imposition of taxation. 
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of compelling a Government or a Legislature to carry out financial obliga
tions of this kind. That is why, as I have e~plained above, 1 similar sections 
in the Australian Commonwealth Act as to the distribution of Federal 
revenues have proved unenforceable and have, in fact, been disregarded with 
impunity by the Federal Government. It should further be observed that 
the intended effect of the words as to " practicable economies '' in 
section 141 ( 2) .and as to "financial stability'' in Proviso ( ii) to Section 
138 ( 2) may be entirely negatived by increases in "non-votable" expendi
ture deliberately designed to frl!strate the intention of the Act. This is what 
has happened in Australia. And it 'must always be remembered that, as is 
pointed out by· Mr. Subedar at page 25 of his financial Memorandum, any 
majority in the Federal Legislature " will be helpless to resist"'' such in
creases. The States, equally with the Provinces, will have no control over them. 

45. Before leaving this subject,. I will deal with a question submitted to me 
by 1\Ir. Subedar as to whether the acceptance by the States of Items in the 
Federal List otlter than Item.~ of taxation ( i. e. Items 44, 45, 46, 47, 54, 
55, 56, 57 arid 58 ), will rendet• the St:1tes liable to taxation in connection 
with snell Items. For example, will the acceptance of Item 28 ( Cheques, 
Bills of Exchange, Promisory Notes etc. ) rendet· the States liable to taxation 
in the form of a stamp duty on cheques and ·bills of exchange ? The 
answer to this quest.ion is definitely No. On the other hand, the acceptance 
of a " non-fiscal " Item would carry with it the acceptance of a power on 
the part of the Federation to impose licences and fees in respect of that 
Item. A licence or a fee is not ·a tax- see Institute of Patent A ,gents t's. 
Lockwood (1894) A. C. p. 360 if, as is usually the case, it represents a pay
ment for services rendered. If, on the otlier hand, it is not a payment 
for services rendered, as in the case of a licence to sell an article varying 
with the quantity of the article sold, then it is a tax- 8ee 'l11e Attorne.lJ 
General vs. lVilts United Dai1·ies Ltd. (1922) 91 L. J. K. B. 897. In such 
a c~se, the licence is really in the nature of an excise, and " excise " has 
been defined by the Privy Council as meaning any leJvy on the growth, 
manufacture or sale of a commodity. 

46. There is one legal doctrine which must never be forgotten in considering 
the legislative power conferred by the Act a,"'d by the Legislative Items 
when accepted by the States. It is the doctl'ine of "implied" powers or, as it 
is sometimes called, " ancillary " powers. This doctrine was fully dealt with 
in the Joint Opinion for the Chamber of Princes written in 1934 and 1935 
aud I would refer here to what I wrote there. I have already in an earlier 

(1) St>e parngrnph 17 nbove. 
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paragraph 1 of this Opinion, alluded to this doctrine. It has had an immense 
effect in enlarging the scope of the Federal Legislature at the expense of the 
federal unit~, alike in the · case of Canada and of Australia. It is in 
virtue of it that a power of expropriation will certainly be held to be implied 
in the case of any federal Items accepted by the States if the expropdation 
be " ancillary " to the Federal power to legislate in respect of such an Item. 
fts operation is forcibly illustrated in a Privy Council case- Tile Grand 
Trunk Railway Company v. Attornf'y General for Canada (1907) A.C. 65. In that 
case it was held, that the federal powet· to legislate in regard to railways 
"implied" a power to legislate in regard to the industrial . relations 
between a Federal Railway Company and its employees (in this case the 
~mployer's liability for accidents) althougl~ industrial legislation was ontr of 
the powers, "exclusively" assigned, under the Constitution, to the Provinces. 
The application of this case to railways and to Item 20 of the Legislative 
List, in the case of the Government of India Act, iF~ too obvious to require 
further comment from me. The attitude of the Privy Council in favour of 
such a wide construction of Federal powers cannot be better illustrated than 
by a· quotation from its decision in a recent case, namely that "in interpre
ting a constituent or organic statute such as the Act ( i. e. the British 
North America Act), that con:-;b-uclton most beneficial to the widest possible 
amplitude of its powers must be adopted" : British Coal Corporation vs. 
The King ( 1935) A. C. 500, at page 518. 

Sub-Section B. 

THE FEDERAL LEGISLATIVE LIST. 

47. It was pointed out in the Joint Opinion of Counsel on the text of the 
Government of India Bill in 1935, that it was "quite impossible for us within 
the time at our disposal to scrutinise", as we were requested by the Chamber 
to do, "each and all of the 59 subjects enumerated in the Federal List". 11 

'Ve further pointed out that many of the 59 Items grouped together under 
one subject, e. g. Item 27, a number of things which, although similar, were 
entirely different things in law, and that "to define accurately", as we were 
u8ked to do, every one of these Items and these things, from the point of 
view of the scope of the Federal Legislative powers, would "involve considera· 
tion of a. whole number of cases". The same difficulty, the difficulty of time, is 
present to me now. The meaning and sc"Ope of the legil:llati ve subjects set out in 

(2J Joint Opinion page 15 (paragraph 18). 
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these 59 Items would involve me in an examination of hundreds of cases 
in the Law Reports and, at this stage and in this Opinion, it is impossible 
_for me to undertake. a task of · such magnitude. I must therefore confine this 
Sub-Section of my Opinion~ to so~e general observations. Some of the Items, such 
as Items 3, 24 and 28 I have already dealt with, to some extent, in earlier 
paragraphs of this Opinion. 

48. To estimate, with any degree of certainty, even in the light of decided 
cases, what will be .the repercussions of this List and the Items contained ' 
in it upon the existing legislative independence of the States is extraordi
narily difficult. Its draftsmanship is quite the worst I have ever encountered .. 
in any Act of Parliament. Subjects are thrown together under particular 
heads which have no relation whatsoever t!l one another, as in the case of 
Item 1, with the result that the Federal Court will find the greatest pos
sible difficulty in applying many well known rules of interpretation, such as 
the ejusdem gene1is rule and the rules governing. the collocation of " parti
cular words" and "general words''. Other Items, such as Item 42, are 
superfluous, in that they would be ''implied"; as a matter of. law, even if 
they were not there. Another Item, 43, is either superfluous or dangerous 
- superfluous if it is implied, as a matter of law, and dangerous if it is 
not. As a separate Item, it is capable of being co.nstL"Ued as giving a power 
to subpoena the subjects, including the l\Iinisters and officers, of any Ruler to 
attend and to answer under penalty any questions addressed to them by a 
roving Federal Commission - and thus to constitute just such a " general 
control over the liberty of the subject " as was condemned as a kind of 
federal usurpation~ by the Privy Council in the case previously referred to.1 

Any one who compares thif) disorderly Legislative List and its long cum
brous sentences, strung together by the aid of the semi-colons, with the sim
ple and precise Legislative· Lists to be found in the Australia Commonwealth 
Act and the British North ·America Act, will at· once be struck by the 
difference. If this were merely a question of liter-a.ry form, it would not 
matter. One hardly expects, and never finds, literary grace in an Act of 
Parliament. The real trouble is that, as a matter of law, everything may 
turn on the form and order of words in a statute and even on its punctua
tion. In a famous State trial a man's life hung on the punctuation of a 
sub-section of the Statute of Treasons. And so here. The legislative in
dependence of the States may, in particular matters, be found to hang on 
the absence or presence of a full-stop. For the unsatisfactory character, 
legally speaking, of the Federal Legislative List, it would perhaps not be 
fair to hold the dt·aftsman altogether responsible, as the List was, in su~stance, 

(1) .At1on1ey G~ntr~Al for the Cornmontttalth 118. Cul11nial Sug<~r Refining Company. 
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the work of the Joint Parliamentary Committee, of one of the putative fathers 
of the " Proposals ", and of the Federal Structure Committee of the Round 
Table Conferenre. The root of the trouble lies in the fact, as the reports of 
all the Committees go to show, that the Federal List was drawn up with 
direct reference to the Provincial List and the Concurrent Ust, in other 
words, with reference to the Provinces and not to with reference to the States 
at all. . And for some reason, which has never been made public, the Round 
Table Conference, having begun by expressing the opinion that the advantage 
of a single Legislative List would be " very great" in comparison with the 
disadvantage, as "greatly increasing the risks of litigation", of a double list, 
ended by producing a triple list. 

49. In this Opinion, I must, owing to the exigencies of time, confine 
my examination of the Items in this List, in so far as I have not examined 
them in eadier paragraphs of this Opinion, to the first Ite~, namely the 
Item which deals with Armed Forces. It is, in · some ways, the most im: 
portant of them all and has rightly received a good deal of attention in 
the Hyderabad 1\Iemorandwn. I may say, at the outset, that I do not agree 
with the opinioQ. of the Hyderabad Counsel, much though I respect it, as to 
the implications, the dangerous impli.cations as he regards them, of this Item. 
He arrives at the startling conclusion (page 32 of the :Memorandum) that, 

" there would be nothing to prevent the Federal Legislature under Item 
1 from passing a law providing for compulsory service -a form of 
enrolment - applicable to the States subjects". 

If this sentence means, as it appears to mean, " applicable to the States' sub- . 
jects in the States", in other words the imposition of compulsory service 
upon the States, I totally dissent. The Hyderabad argument is based on 
analogy and, as some one has remarked, analogy is a very dangerous horse 
to ride as it frequently runs away with the rider. The analogy prayed in 
nid in the Memorandum is the Army Act of the Imperial Parliament and 
its provisions as to " enrolment ". Enrolment, it is suggested, includes 
"compulsory service". It does nothing of the kind. If it did, it would 
not have been necessary, as it was, for Parliament to pass a special Act in 
191 G for the conscription of the civil population. Further more, no Court, 
]east of all the Privy Council, would or could possibly, in my opinion, 
ronsti'Ue Item 1 as extending to the conscription of Ruler's subjects in view 
of the fad that the residuary powers of legislation will belong to the 
Ft..Jerated States. The decision of the P1ivy Council in Atterney General 
for tit~ Commonwealth t•s. Colonial Sugar Refining Co. ( 1914) A. C. 237 
is, in this matter of direct application to Item 1, so far as the States are concerned, 
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and in that case, it will be recalled, the Privy Council held that where, as in 
Australia and also ( in the case of the Federated States ) in India, the· 
residuary, i. e. the unenumerated powers, belong to the States, the powers of 
the Federal Legislature do not extend, in the absence of express words, to 
a "general control over the liberty of the subject ". Compulsory service is 
nothing if not a general control over the liberty of the subject. Lastly, the 
Hyderabad Memorandum has overlooked the significance of Section 102 (1) 
in this connection and the change made in Item 1 of the Federal Lagisla
ti ve List as compared with Item 1 of the original draft of the List con
tained in the "Proposals for Indian Constitutional Reforms". In the Pro
posals, the first Item was "The Common Defence of India in time of emer
gency declared by the Governor-General". This form of words, if it had 
been retained and accepted by the States in . their Instr~ments of Accession 
as an Item, would certainly have authorised the imposition, by a federal 
statute, of compulsory service upon the States. But the words are not re
tained. They have disappeared altogether from the List. In place of · them 
_is to ·be found, in the body of Act, a. section, Section 102 (1), the opera
tion of which is SPecifically confined to the Provinces. That Section does not 
cover exectly the same ground as that of the omitted Item b"ut it does cover 
a great deal of it. 

50. I conclude with a general observation on the character of the limitations, 
both general and pa1ticular, which the Constitution Committee and other 
Committees have sovght to impose by their proposals. The observation is 
this: The Statef! must really bear in mind that there will have to be a 
definite· limit to limitations: In pther words, Federation will never be brought 
into existence, and will certainly never .become a "'working proposition" if it 
is sought to impose limitations on the acceptan1..'e of Items in the Legislative 
List such as ·would prevent the Federal Legislature from legislating effectively 
at all. Such is the effect, for example, of the proposed "general limitations " 
that, 

"110 land or other property shall be acquired in this State · on behalf of 
His :Majesty Jor any federal pm·poses or on · behalf of the Federal 
Railway Authority or any other authority of the Federation except 
witl~> tiLe consent of the R1tle1· and upon such terms as may be 
mutually agreed upon , 

I cannot imagine that the Government of India will or c-an accept this 
limitation nor can I recommend its acceptance. It would be quite impossible 
for the Federal Legislature to lf'gislate .e:ffectiYely in regard to many, if not 
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most, of the Items if it not had a power to acquire land without the 
consent of the Ruler. Power to acquit·e land compulsorily, when Ruch acqui~i
tion is essential to the effective exercise of the Federation's legislative power'3 
is, as I have already observed, implied by the Privy Council in the case, 
of Canada and expressed in the Constitution Act itself in the case of Australia. 
If the limitation proposed were confined to the_ exemption of the Ruler's 
ptivate estates and of the public lands of his State, it would be reasonable 
enough - there is a corresponding exemption in the case of "Crown lands'' 
in the Australian Commonwealth Act and the British. North America Act. 
But to insist that " no land " in a Fedm·ated State shall be acquired by 
the Federation "without the consent of the Ruler" is to hold the Federation 
up to ransom and to pamlyse its action if the Ruler chooses to Vlithhold 
his consent. The same criticisms as to what I can only call the destl'Uctive 
character of some of the proposals of the Constitution Committee and other 
Committees apply to the limitations which have been suggested in the case 
of Item 24 ( limitation 5 of Item 24 suggested by Bombay Conference of 
Ministers ), Item 33 ( limitation 2 of Item 33 suggested by the Punjab 
States' Council ) and many another. The limitation 2 of Item 33, , suggested 
by the Punjab States' Council, is particularly objectionable 'a.nd indeed futile 
and could never have been suggested by anyone familiar with the numerou.'3 
cases on " Companies" decided by the Privy Council in the case of Canada. 
It is a thoroughly "anti-federal" limitation. It is, in fact, purely destructive 
and, totally inconsistent with any acceptance of the Item at all.' • 

Section · VIII. 

THE EXECUTIVE PO,VERS OF THE FEDERATION. 

51. It is a mattet· of "common· form " in the Constitutional law of the Empire 
that the executive power is, in the case of an Act of Parliament gt·anting 
a constitution, co-extensive with the legislative powet·s. In other words, if the 
executive power is not expressly gt·anted, its grant will none the less be held 
to be implied and implied in "co-extensive terms". But the executive power 
may be wider than the legislative power. It is wider in the Govemment of 
India Act, as will appear in a. moment. ~Ioreover, it must not be fot·gotten 
that the .Act i~, at the moment, incomplete in the sense that it is to be supple
mented by Letters Patent, not yet published, constituting the Office of Governor
General. 1 Sueh Letters Patent will, following the im·ariable custom, delegate to the 

(1) 8~e the reference 
lust ructions. 

to the proposed Letters Patent in the rreitals of the Instrument of 



54 

Governor-General certain powers not to be found in the Act, in other words preroga
tives and, in particular, the prerogative of me1;cy, i. e. the pardoning power. 
Hitherto there have been no Letters Patent constituting the Office of Governor
General because in the case of India, unlike that of the Dominions and Colonies where 
the Office is created by Letters Patent, the office was long ago created by statute. 1 

I confine myself therefore to the Executive power as defined in the Act itself: That 
power is expressed in the Act in wider terms than the legislative sphere - see, 
for example, Section 8 ( 1 ) b where, after defining it as extending to matters 
co-extensive with the legislative powers it is enlarged to include the raising 
of Armed Forces. It further extends, beyond_ the legislative sphere of the 
"Legislature", to "defence" which is described as a "function" of the Governor
General the expenditure on which is [ see Section 33 ( 3 ) ] " charged on the 
ravenues of the Federation" and is non-votable and therefore outside the 
sphere of the Federal Legislature. This complete divorce of wide executive 
powers from the Legislature, i.e. the complete detachment of the exercise of 
the powers from the exercise of the powers of the Federal Legislature, is 
peculiar to the Act and not to be found in either of the two Federations 
within the Empire. The result of it would be that the States, in agreeing 
to the formula of acceptance by way of " declaration " laid down in Section 
6 ( 1 ) (a), would be accepting certain executive powers over which they, 
in common with the representatives of a Province in the Federal Legislature, 
will have no control unless they expressly. except, as they. are permitted to 
do by• the ·proviso ( ii ) to Section 8 ( 1 ), the exercise of these powers by 
their Instruments of Accession. This they must be careful to do if they 
wish to continue to exercise their control in such matters. 

52. On the other hand there is no such direct provision, in so many words, 
in the Act for the exclusion of that part of the executive authority of the :F'edera
ration which is co-extensive [Section 8 (1) a] with the authority of the Federal 
Legislature. In fact, Section 8 sub-section (2) contemplates the "exclusion" 
of ·the executive authority of a Ruler in his State in any Federal matter from 
the moment the :F'edera~ Legislature passes a law in respect of that particular 
matter. It is, however, clear that in virtue of section 6 (2) the Ruler may 
by his Instrument of Accession ''limit", in other words reserve to himself, 
the exercise of the federal executive authority in regard to such a matter. 
There is also a provision in Section 125 (1) that "agreements " may be made, 
whether an express stipulation to that effect has been made in the Instrument 
of Accession or not, for the " administration" by the Ruler or his officers 
of a Federal subject. The distinction between "executive " and administrative 
functions is nowhere made clear but I think the distinction really amounts 

(1) By the Charter Act of 1833 ( 3 and 4 Williams IV chap. 85) Section 39. 



to this : if the executive power is reserved by a Ruler, the Federation c.1.nnot 
interfere in his exercise of that power, wh~reas, if a delegation of administratit·e 
power is negotiated, and negotiated it has to be, by an . "agreement" the 
Ferlt>ration can interfere. Indeed, there is specific provision in the latter case. 
for " inspection " and " directions " and, although nothing is said as what is to 
happen if the Governor-General " in his discretion " is dissatisfied . with the 
Ruler's administration, I think that he could revoke the agreement in such 
a case. An agreement under Section 125 (1) appears to me to be in the nature of 
a delegation o£ executive power and, as such, is a very different thing from 
a reservation by the Ruler of the executive power itself. The Executive in 
England frequently delegates, under statutory powers, the administration of its 
functions, for example, in such matter as Public Health, to either the local·· 
authorities or direct to the officers of local authorities ~hich officers, in such 
cases, although appointed by the local authorities are only removable with the 
consent of the Government Department. But if, as has frequently happened 
in the administration of The Poor Law, a local authority is in ·default in its 
administration, the Government Department may step in and take over the 
administration itself. It appears to me that the Federation might do the same . 
in the case of unsatisfactory administration of Federal Rnbject hy the Ruler. 
I do not think the words of sub-section (2) of Section 125 exclude the Federal 
Legislature from passing coerciYe legislation to this effect, at any rate in the 
case of an ngreement as to administration by the Ruler negotiated subsequent 
to the Inl'>trument of Accession and not the subject of "provision in that 
behalf "· in the Instrument itself. 

53. The whole position in re6ard to tha sJ.nction i. e. penalties "to which a· 
Ruler who is in default in the matter of administration " of Federal subjects 
is extremely debateable and dangerously uncertain. 'Vhere he has, by Lis 
Instrument of Accession, 1·eserved executive powers, and has exercised them 
in an unsatisfactory manner and even where he has not so reserved them, 
his action or inaction is clearly subject to the provisions of Section 128 as 
to " directions " by the Governor-General. ' In such case the opinion of the 
Federal Court, may, at his instance or at the instance -of "the Federation", 
be invoked as to " whether the executive authority of the Federation is 
exerciseable " in the Federation. But E:uch an opinion of the Federal Court 
will amount to no more than a declaratory judgment and will, in any case, 
not extend to the question of whether he is or is not in default. Stillle:;:s 
will the Court's opinion determine what, if any, . sanction is to be attacl1ed 
to his dL'fault. This is an a~pect of the matter which I will deal with 
when I ('Ome> to the question of the in¥ocation of "paramountcy", i. e. of 
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the powers of ·the Viceroy 'as to the ultimate " sanction " for the exercise 
of the Federal authority over the States. But as regards one peculiar Sec
tion of the Act there seems to be no room for doubt. I refer to the very 
peculiar1 Section, or rather Sub-section, of the Act viz. Section 124 (3) which 
enables the Federal LegislatUl'e to " impose duties " upon a State. In view 
of the doctrine of "plenary powers " and " implied powers ", previously refer
red to, I think it would be well within the power of the Federal Legisla
ture to enforce its will, in case of default by a State, in the matter of 
such imposed duties by any coercive measUl'es which the Legislature might 
think fit. If, for e-s:ample, the duty of the levy and collection of a Federal 
tax were "imposed " on a State by a Federal law and the State was in 
default in the collection and levy, it would, in . my view, be within the powers 
of the Federal Legislature to enact a law confiscating the proceeds of the 
revenues of that State lying either in the State Bank or in a Bank in 
British India in so far as such confiscation was necessary to make good 
the default. The case of The State of New Soutl~ Wales vs. tlte Commonwealth 
(1931-19;.l2) 46 C. L. R. 155 is not exactly comforting in this respect. 2 

54.. I return to the question of " reservation " . of executive powers by the 
Ruiers in their Instruments of Accession. The mere idea of that reservation 
is " anti-federal , in the sense that it is utterly contrary to the principle of 
~ dit,ision of powers, legislative, executive and judicial, to be found in every 
other Federal constitution. If adopted generally, in the case of the Federa
tion of India, it would reduce the Federation to a met·e legislative union. 
But the proposed departure is insisted on in the Hyderabad Memorandum 
wherein (at page' 21 ) it is remarked : 

" Throughout the Round Table Conferences the discussion as to the 
division of powers between the Federation and the Units proceeded 
upon the basis of a clear cut distinction between policy and legis-
lation on the one hand and administration on the other ......... It 
was on this footing that the State envisaged the question of 
accepting any given subject as federal. The distinction has been 
dropped in the 'Vhite Paper but the State desh·es to make it plain 
that it adheres to the substance of the conception and desires that 
it should, as far as possible, be realised in practice, whichever form 
the constitutional proyision may take. " 

The answer to this argument is that " a clear cut distinction " between 
poliC"y and legislation on the one hand, and . " administmtion ", ( which 

(1) See raragraph 7 above as to the unprecedented character, legally speaking, of this sub-section. 
(!?) See paragraph 15 above. 
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' . 
presumably means here the executive power) on the other hand,. does not exist 
and is utterly impossible either of " realisation in practice " or of " constitu
tional provision " to that effect. It implies the. introduction into the Act of a 
theory of division of the Federal powers in the Federal sphere itself (I am not 
referring to division of powers between the Federation and the States) which is 
quite incompatible with the pl'inciples which will be applied, and must be applied, 
to the interpr~?tation of 'the Act by the Pdvy Council and indeed to the 
interpretation of any Act of Parliament involving. the grant of legislative 
powers. That intet·pt·etation is that the powers of the legislature extend 
to the delegation to the Executi \·e of its own ·powers . to legislate. 
The theory was applied, a great many years ago, to British India 
in the case of R. V. Buralt L. R. 3 App. Ca. p. 889 and has been consis
tently applied by the Privy Council to the case of evet-y overse.as legislatm-e 
in the British Empit·e. Indeed, under modern conditions and in view of the 
gt·owing complexity of legislative problems, it would be impossible to carry 
on the go\·ernment of a country if the legislature could not, and did not, 
delegate to the Executive Departments concerned with the administration of 
Acts the powet· to legh.Iate, by way of Statutm-y Rules and Ot·det'S, in the 
£>xecution of the Act. The Indian St<ltute-book itself is full of examples of 
such Jelegation of legislative powet·. But if, in the case of the States, the 
Ft>dt~ral Executire was wholly divorced from the· Fedeml Legislature, it would 
be wholly impossible to do that. Them is no "clear-cut distinction" between 
" policy " and "aJministration " and it would be impossible to devise one. 
The " policy " of au Act is inseparable from its execution. Moreover it 
would be impossible to institute, much more to develope responsible govem: 
ment in the Fedemtion, if the executive powet· was reserved to the States. 
The whole idea of responsible govemment is that a Federal Executive should 
be rr~ponsible to the Federal Legislature. If the States were allowed · to re
srr\·e to them~elves the executive power, the 'Federal Government, RO fat· aA 

the States were concerned, would be shorn of its responRibility to the Fede
ral Legislature. The States must really make up. their mind~; either to accept 

a ~hare in the go\·ernment of the Federation m· to remain outside the Fede
ration altogether. . The Hyderabad proposal is quite incompatible with the 
t•ntt·y of the Statt's into . the Federation at all. 

Section IX. 
THE JUDICIAL PO\VEB. IN THE FEDERATIO~. 

55. The subject of the judicial power calls for ,·et-y little comment, as the 
pro,·isions of the Act at't' quite dt>ar in thi~ respect anJ the State!'~ have, 
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I think, nothing to fear. The matter was fully dealt with by the present 
writer and his colleagues in the Opinions written for the Chamber of Princes 
in 1934 and 1935 and I see no reason to qualify what appears therein. 
As regards the operation of Section 215, enabling the Federal Legislature to 
confer " ancillary powers " upon the Federal Court, I agree with the view 
·expressed in the Hydet·abad Memorandum that it does not enable the Legis
lature to enlarge the powers of the Federal Court unless the States accept 
Item 5.3 of the Federal Legislative List and even so, any powers conferred 
must be "supplemental " and not inconsistent with the provisions of the Act. 
As regard the meaning of Section 204, a gt·eat deal of rather confused discus
sion took place at the meetings of the Constitution Committee which even

tually decided to refer the matter to me for my opinion. I therefore proceed 
to deal with it. The section confers an original jurisdiction upon the Federal 
Court to decide " disputes " between " the Federation, any of the Provinces or 
any of the Federated States '' if the dispute concerns " the existence or extent 
of a legal right". Its judgments in such cases are to be merely 1

' declara
tory judgments" in other words they need not involve any consequential re
lief. The jurisdiction thus conferred resembles in some respects that conferred 
on the Federal High Court of Australia which, by Section 7 5 of the Cons
titution, is empowered to decide " matters between States ", a jurisdiction en
larged by the AuRtralian Judiciary Act 1903-1907 to include "matters involv
ing qut>stions as to the limits inte1• se of the constitutional powers of the 
Commonwealth and the States, or of any two or more States ". The effect 
of proviRo · (i) to Section 204 of the Government of India Act is to vest in 
the Fedt>ral Comt a very similar jurisdiction in the case of the States, in 
otlwr words jurisdiction to decide "the limits 1:nter se" of the constitutional 

powers of the Federation. and the Indian States which ha,·e acceded to tlw 
Fl'rlemtion. 

56. But the uncettainty at the meetings of the Constitution Committee related 
not so much to the meaning of this Proviso as to the meaning of Proviso 
(iii), in particular as to whllther the "agreements" therein referred to in· 

elude agt·eements made by any State or only to ngt·eements made by a 
Fedemted State. Now. a proviso is meaningless if it is hlOlated from the Section 
or sub-section which it qualifies and inasmuch as the substantive sub-st>ction 
~Ot ( 1 ), refers only to" Federated States", the wm·ds "any State" in Proviso 
(iii ) thereto can only refet• to a Fed~rated State. A further question was 
put to me as to what mny be " the agreements " referred to in Proviso 
(iii). The answer is that they must be agt·eements relating to non-Federal 
mattt>t'S as · it is only in rf:'gard to Rnch matters that agreement is neceRsary. 
A tli~pnte about water rights in the case of a State which had contrartf'(l 
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out of Sections 130-133 would be such a non-Federal matter.. In such 
cases hitherto the Viceroy has, in virtue of certain r~mmendations contained 
in the Montagu·Chelmsford Report,1 appointed an ad hoc Commission of 
Inquiry. An appeal in wch Cases will, in virtue of Section 208, lie to the 
Privy Council. The construction I have put upon the m·iginal jurisdiction 
\'eF.ted in the Federal Court by Section 204 is obviously that contemplated by the 
Joint Pal'!iamentary Committee in its argument in favour of some such jurisdiction 
"between Federal Units " 2 • Some such jurisdiction is essential in all Fed~..al 
syF.tems and is duly to be found in them. A minor problem was raised 
by .Mr. Shat·ma on the discussions of this Section of the Act at the meetings 
of the Constitution Committee, namely whether the words " any dispute be
tween any two or more of the following parties, that is to say the Federa
tion, any of the Provinces ot• any - of the Fede•·ated States " confined the 
jm·isdiction to ( 1 ) a dispute between two, and only two, Federated States; 
(2) a dispute between two, and only two, Pr9vinces. I can see no 
difffculty here. The word "any" pr<>Ceding the word "Provinces" and 
preceding tlte words ''Federated States" clearly refers back to the words· 
"any two or more". Constitutional disputes in which there has been a 
"joinder of parties " are common enough in the exet·cise of similar ol'iginal 
jurisdiction by the Federal High Court of Australia. 

Section X. 

-"DISCRIMINATION". 

57. The subject of " disctimination" has clearly gt·eatly exercised the minds 
of the rept·e:wntatiYes of the Sta.tes at all their discussions and I am bound 
to say that an f'Xtraordinary degree of confusion appears to exist, alike as 
to the meaning of such sections of the Act as deal ~vith the mattE>t' nt all 
and as to what it is legally posF.ible to achieve, by way of protection, within 
the fom· corners of the Act. Fot· example, I obserre that in paragraph 38 
of the Hyderabatl :\Iemm·andum it is Rtated that the " State is advi~d" 
that R<>Ction 108 ( l) " does, in efft•ct, enable the Go\'emor-Geneml in his 
tlif'<'J'I'tion to pt'l'\'t•nt tliscriminaton· taxation under either of the abo\'e three 
Items", nanwly Item::; 4-l. 4;) and 46. This i:'( :1 Rurprising mistake. Item 
-H r<'ft'l's to "Customs", Item 45 referg to " Excise". But Seetion 108 (1) 
is confin(:'(l, in RO many word~ to the taxation of " persons ". In other 

(1) Rt>port_ on luJian Constilutional r~forms p. 245 puragraph 30i 
(~) F-ee .J.P. C. Rt>port page Hl:l (paragraph 3~4 ), •· Original JurisJictioo of the t't-derttl Coun ". 
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words it refers to direct taxes. Customs and Excise are not direct taxes 
but indirect. The distinction between the two classes of taxes, a tax on per
sons and a tax on things i. e. on commodities, is a fundamental distinction. 
in law, constantly made in Privy Council cases on the taxing power in 
Canada. The oonfusion, apparent in all the discussions in the Committees 
of representative of the States, as to what is legally possible having regard 
to the character of . the Act itself, in order to prorect the States against 
''discrimination ", is even gt·eater. In all these discussions those who parti
cipated in them seem to have lost sight of the elementary fact that the 
States cannot demand more of the Federation, in the matter of discdmination 
than they are prepared to give. And in the Act they give nothing, that 
is to say there is no provision of the Act by which the States are pro
hibited from discl'iminating against the Federation or its Provincial Units. 
In the second Joint Opinion of Counsel for the Chamber of Princes I pointed 
out ( see page 20, paragraph 24 ) that " none of the statutory protections 
therein proposed ", i. e. in the text of the Bill, "extend to the subjects of the 
Federated States " but that the exclusion of States' subjects from pt·otection 
really ·amounts " to a recognition of the intet·nal sovereignty of the States " 
inasmuch as it was the logical consequence of the f1·eedom of the States 
to discriminate as they please, by their own laws, against British subjects. I 
proceeded to point out that any extension of the protection afforded by the 
sections of the Act to British subjects to the case of the States' subjects 
" would only be possible at the price of the acceptance by the States of a 
lindtation in t!Leir own legi.~lative powers". Fmthermm·e, any such pt·oposal 
as that contained in Addition~! Clause 9 ( see page lR of the " Set of 
Papers" circulated to the Constitution Committee ) would involve the amend
ment of the Act, as they constitute a restl'iction on the existing powers of 
the Federal I.Rgislatnre as enacted in the Act. 

58. There is a fundamental mistake at page 18 of the " Set of Papers " 
[ l\Iemorandum Explanatory of Agendum R ( ii ) ] which shows how deep-rooted 
is the confusion of thought obscuring the discussions of JthiR subject. Thet·ein 
it is observed, in support of Additional Clause 9, that " in all Fedeml Con
stitutions a non-discriminatory · cJause of this nature usually finds place". 
But in evm·y one of those Constitution::; "Trade and Commerce" between all 
Federal Units is "free". In the case of the Indian Federation it is llot. 

This distinction goes to the root of matter. Let us consider what the situa-
""' tion in the cnse of the Government of India Act really is. There is no 

such provision as that of Clause 9 in the Act except in the case of Section 
207, which Section is confined to the Provinces and may at any time be 
I"E'J.ll.'nled by Parliament without affecting the Instrument of Accession. It will 
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be convenient i~ for the sake of simplicity,. I confine my observations in the 
first instance to the proposal to secure the States against ~discrimination ~by 
way of Provincial legislation or Provincial executive action. Paragraph (a) 
of sub-section (1) of Section .297 is oh·dously aimed primarily at securing free
dom of trade and commer~ between the Provinces and at preserving unim
paired the Federal power of legislation in regard to Customs which, so far 
as it affects the Provinces, is exclusive. In the case of the Provinces this 
Federal power in the matter of Customs is identical with that conferred 
"exclusively" on the Federal Parliaments of Australia (S. 90) ·and Canada 
[ S. 121 and 91 (3)]. The Constitution Acts of these Dominions further pro- , 
vide, accordingly, that there shall be "freedom" of trade between the consti
tuent units of the two Federations. The interpretation placed on the res
pective Sections by the Privy Council has been, in the case of Australia, 
that no State may control production within the State in such a manner as 
to limit e. g. by a quota system, the sale of products sought to be con
trolled to buyers in another State James vs. Cowan. (1932) A. C. p. 542. In 
the case of Canada, no Province can impose a tax which should have the 
effect of causing products of the Province to be sold at a lower price 
within the Province than· ·outside it - see.· Attorney General for British 
Columbia t•s. J.llcDonald Jllurphy Lumber Co.~ (1930) A. C. p. 357. In both 
cases the legislation was challenged on the gl'Ound that it "discriminated", 
but the ground on which the legislation was held invalid was that it inter-· 
fered with the '' freedom" of inter-State and intet·-Pt·ovincial commerce res
pectively. · These restraints on "State" legislation in Canada and Austmlia 
are, b.owe\'er, based on the reciprocal obligation of the Federal ~Legislature 
itself to abstain from any measures which would, directly or indirectly, inter- . 
fere with such freedom, as was recently decided in, James vs. Commonwealth 
of Au.stralia (1936) A. C. p. 578. These restrictions on State and Federal 
legislation are reciprocal, in the case of· these ·two Federations, in that they 
are rooted in one and the same Section of the Constitution, the Section pres
ct·ibing freedom of inter-State trade. 

59. In the case of the Government of India Act there is no such reciprocal 
obligation. The Federal Legislature is nowhere restrained from interfering with 
freedom of trade between one Pro,·ince and another. Nor is the Federal 
Legislatm·e, as it is' in Austmlia, forbidden to discriminate in the matter of 
taxation, customs, excise and bounties. The Federal Legi'lbture can, when legis
lating in these matters, di;;cl'iminate between one Province and another and, 
in view of it;; power to legislate "exclu;;h·ely" in subjects E":numerat£>(1 in the 
Fedt•ral List, might legislate locally for one Province by le\·ying an exci3e 
duty, the operation of which was confined to that Province or, what amounts · 
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to much the. same thing, vfrying the rate of an excise duty as between one 
Province and another. There is no provision in the Government of India Act, 
as there is in the Australian Commonwealth Act, requiring the Federal cus
toms and excise duties, and indeed_ Federal bountie11, to be " uniform" throughout 
the Provinces.of British India. Paragraph (a) of sub-section (1) of Section 297 is, 
however, worded in sufficiently wide terms to secure :tny neighbouring State, 
whether. Federated or not, from any prohibitory or restrictive legislation by a 
Provinc·ial legislature in the matter of trade and commerce between the 
State and the Province and it is clear from the Canadian and Australian appeal 
cases which I have dealt with above that the paragraph will be interpreted by the 
Pdvy Council in such a manner as to secure the States completely from any 

' discrimination against them, or- one of them, in the form of interference with 
their trade and comerce, so far as action by the Provinces is concerned. The 
fact remains, however;- that this paragraph, like the paragmph following it, may 
be repealed by an • am~nding 'Act of Parliament without the consent of the 
States. Such a contingency is, however, improbable as its repeal would also 
enable the Provinces to restrict inter-Provincial trade and such legislation would 
be "anti-Federal" or, to speak more properly, would reverse the process 
of what the .Jaint .. Pa.rliamentary Committee has .called "the full development of 
Federation".. To sum up, the conclusion at which :I . arrive is that the States 
must content themselves with such protection as is afforded them by Clause 
XV .of the Instmment · of Instructions to 'the- Governor-General. And that 
protection .is, o:ll course, purely " politiqal ", in other words it is unenforceable 
in law. 

Section XI. 

PARAMOill.~CY AS A FEDERAL SANCTION. 

60. ·I do not propose in this Opinion to set sail upon the uncharted sea of 
"Paramountcy''. But the matter has been raised in the discussions and so 
far as it is relevant to the issue I will deal, very briefly, with it. The 
position appears to be that the States, at one and the same time, seek to 
exclude Paramountcy altogether fra.m the Federal sphere, as regards " the 
exercise of Federal authority", and having thus excluded it, to bring it in 
again, by a kind of back door, as the "sanction" which is to ensure the 
observance by the States of their Federal obligations. This is a somewhat 
paradoxical pl'Oposition. In so far as this dual proposal - to be found in 
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Additional Clauses 1 and 2- i~ designed to preserve the direct relationship between 
the States and the Crown, it is intelligible enough. .It is a matter of common, 
knowh·d(J'e that certain Indian writers, including a lawyer of considerable distinction 

0 

namely Sir Shi,·aswamy Iyer in his book Indian Constitutionql Problems of 
which he has been good enough to send me a copy, hold the tiew that the 
relationship of the Princes to the Crown is n. relationship with the Ct·owo in 
British India, in other words with the King "in the right" of. British India. and 
not with the King in his BL"itish, or rather his· Imperial capacity. This. view 
is incorrect. It is negatived alike in the Montagu-Chelnisford Report and iQ. the 
P"lk'port of the Indian States Committee, commonly known as the Harcourt Butler 
Committee1 • The dissentient view of Sir Sb.ivaswamy Iyer und his school is obvious(y 
P('rilous to the future of the States inasmuch as it is, and is unaffectedly intended 
to be, an argument in favour of the ultimate incorp::>ration of the Stat~ in 

.t 

British India. But it appears to me that the proposals • to re-introduce the 
viceroy and the " paramountcy" powers into the Federation by ·Way of a 
" sanction" for the enforcement of the Federal authority is calculated, in the 
long run, to operate in the same direction. Indeed, the dualism of the office 
of the Governor·~General contemplated by the Act itself seems to me an arti
ficial one and must result either in the ''Viceroy" ·being .completely absorbed 
in the Governor~General or in the separation of the two offices by their 
assignment to two separate persons. This separation is bound to come if and 
when "Dominion Status" is gmnted to India, even 'as it has come in the 
case of the Union of South Africa where the offices of Governor-Genet·al 
of the Union and of High Commissioner fm· South Africa, fot·medy u·nited 
in the same pE>rson, have now been vested in two persons completely inde
pendent of one another- one, the Governor-General acting exclusively on the· 
advice of the Union Ministers and the other the High Commissionet· acting 
exclusively on the instructions of the Imperial Government. Uoreover, with 
the grant of Dominion Status to the Indian Federation, the enforcement of 
the Federal authority in the States must inevitably: rest exclush,ely with the 
Federal Government. Sooner or later, therefore, Paramountcy as the "sanction " 
for the enforcement of Federal ,.authority in the States must disappear. 

Section XII. 

THE DIPLICATIONS OF SECTIOX 45 OF THE ACT. 

61. In paragraph 8 ( note 4: ) of thi8 Opinion I undertook to explain what 
I m<'ant by saying that Section -15 of the Act is "so drafted as to enable 

(l) ~l!e paragraph 3:3, page 23 ... We agrt!e that the relationship of the States to the Paramount Power 
is a .. elationship to the Crown". 
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the whole of India, including the Federated States, to be subjected inde
finitely to the dictatorial powers of the Governor-General for any number 
of years ". It should further be observed in this connection that if Section 
45 did give a right of secession at the end of the three years' period 
of the contemplated dictatorship, the Secretary of State for India would be 
able to defeat the apprehended secession of the States by instructing the 

: Governor-General to withdraw _the Proclamation of Emergency just before the 
termination of the statutory period of ' three years and then after the 
lapse of one or two months issuing a new Proclamation. In this way 
the whole . of "India ", including the Federated States might, subject to the 
necesssary "resolutions" being passed by Parliament, be subject indefinitely 
to the dictatorial powers of the Governor-General for any number of years. 
This is an aspect of the Secretary of State's amendment to clause 45 which 
has escaped all comments. 

CONCLUSION. 

The Federal Constitution embodied in the Go:vernment of. India Act is, in 
the language of Burke, "a contrivance of human wisdom to provide for human 
wants". As such, it is by no means' infallible, for It is beyond the wit of 
man to devise anything that can be called perfect. But most of its imperfections, in so 
far as they are not the imperfections inherent in such a" half-way house" as Federation 
invariably is, are due to the fact that ~he authors of it have had to incorporate in one 
and the same political structure two fundamentally different polities, the Indian States 
and the Provinces of British India. This is the explanation of a certain want 
of harmony in the qesign. . The constitution is like a building. which, begun 

. in one style. of architecture is to be completed in another, in part Gothic, in 
part Renaissance, and it may well be that the distribution of stresses and strains 
of the structure will appear, in course of time, unequal to the burden of its 
support. In that case, amendment will become inevitable. It conforms to no 
theory of federalism, if such there be, but it is none the worse for that. It 
is empirical but so is the British Constitution and the Briti~h · Constitution has 
endured while more fanciful constitutions have long since passed away. 

I cannot conclude this Opinion without expressing my obligations to my 
friend .Mr. D. G. Dalvi, Advocate of the High Court of Bombay and Junior 
Counsel to the Chamber of Princes who has given me the most devoted assist
ance in a task performed under great pressure of time, and one which without 
his assistance could never have been completed. He has brought to bear upon· 
our discussions of the problems involved __ in it all the resources of a fine and 
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cultiratPd intPIIPct. I hare also to thank ::\ll'. G. S. Gandhy<', Dish·irt Ju\lgo 
of DewaR State 2, whose senicrs His Highness the l\Inharaja, hns placed un
r£•serreJly at my disposal. I have also to expt·ess my obligations to Mr. l\I. C. Shm·ma, 
Secretary to His Highness the Chancellor of , the Chambet· of Princes. To 
the Hon'6le Sir N. N. Sircar, K. C. S. I., Law l\Iember of the Government of 
India, I am particularly indebted feir his kindness in placing at my disposal 
the resources of the Library of the L>gislative Depat·tment. 

J. H. MORGAN. 
NEw DELHI, 
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