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No. 1.-NORTH-WEST FRONTIER PROVINCE. 

Government, North-West Frontier Province. 

THE Bill is a verLatim t?opy of the. Moslem_ Person~l L~w S~ia~ Applic~tio~ B~ as 
. t od d ;" tlte ~orth-West Frontrer Provmce Le.gJ.Slative ColmCil. The Bill '\\as Clrcu-

was 1n r uce ..... ~ . L · 1 · c il 'th 
d f l. 't' r:1' public opin:k:Jn and was later on passed by the egr.s ative ounc Wl 

late or e ICl lllo . , 
the addition of a very important provis•' to Section 2 of the Act. 

A copy of the Act VI of 193~ v. hich is in force in this Province is sent herewith. 

NORTH-WEST FRO~'ITER PROVINCE. 

ACT VI OF 1935. 

TIIE ~ORTH-WEST FRONTIER PROVINCE, 11uSLIM PERSONAL LAW (SRARIA.T) MPLW.\.'l'ION 
ACT, 1935. 

An Act to make provision fo'!' the applicatio1~ of .Muslin:. Personal Law (Skariat) in the 
N ortk-West Frontter Provtnce. 

Preamble.-
Whereas it is expedient to make provision for the application of .Muslim Personal Law 

(Shariat) in the North-Wrst Fronti('r Province~ it is hereby enacted as follows :-

Short title, commencement and extent.-
1. (1) This Act may be callt>d the 11luslim Personal Law (Shariat) Application Act of 

1935. 

(2) It shall come into force at once. 

(3) It extends to the whole of the N.-W. F. Province. 

Decision in certain cases to be according to M1tslim Personal Law.-

2. In questions regarding succession, special property of femlat=s, betrothal, marriage, 
divoree, dower, guardianship, minority, bastardy, family relatioM, wills, legacies, gifts or 
any religious usage or institution including Waqf (trust and trust property), the rule of 

. decision shall be thfi Muslim Personal Law ( Shariat) in cases, where the parties are 
Muslims. 

" Except in so far as such law has been altered or abolished by legislative enactments 
or is opposed to the provisions of the North-West Frontier Province Law and 
Justice Regulation, 1901. '' 

Repeal of provisions of previous Law.-

3. On and from the day of the enforcement of this Act &ction 27 of the North-West 
Frontier Province Law and Jnstice Re~ulation (No. VII of 1901) shall be repealed in so 
far as the :Muslims are concerned. 

No. 2.-AJMER-MERW ARA. 

Ohief Commissioner, Ajmer-:Merwara. 

I HAVE the honour to forward copie!' of certain· opinions on the provisions of the Bill. 
The Judicial Commissioner, Ajmer-Merwara, states that in some :Mohammedan families in 
Ajmer-:Merwara there is a custom that females do not inherit and consequently the Bill 
is hardly likely to be popular here. 

~· Tht; Commissioner of Ajmer-1\Ierwara is of the opinion that, while the matter is 
one ~~ wh1eh general Muslim opinion should be the prevailing factor, it is possible that 
et'en ~f general M~lim .opinion is in favour of the principle contained in the Bill prepon
deratmg local ~Iuslrm opinion may in places be against it. Possibly the best course would 
~ to enact the Bill subject to the provision that it would only come into force in a Pro
nnce after the Local Lt>~isJature had passed a re30lution in faYour of extending it or any 
part of it to that Province. 

t102LAD ·. . . . ._ .. 
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Additional District Judge, Ajmer-1\Ierwara. 

I do not feel very compttent to give an opiniun on a matter of personal Law of the 
Mo~am~ed~ns. I however thin~ that the !lill is much too ·wide. The rigid application 
of :::Jhar1at m cases of say guardians and mmors and succession and gift and maintenance 
and so on might render nugatory some provisions of the enacted Law on these points · 
and in cases of l':ay succession and adoption would revolutionaries the customary Jaw which 
governs some communities on those points in the Punjab and Ajmer-J\Ierwara and othe-r 
parts of India. It may be observed that Moslem personal la\V is usually the test applied 
in all such matters but where the interests (1£ the parties or the state so require it the 
enacttd law or the local customary law is and should be allowed to oYerride it. 'l'he Bill 
is as far as my restricted vie-w goes rather a backward one and is not well conceived, and 
I am unable to support it. __ . _ 

Sub-Divisional Officer, Kekri Sub-Division. 

I have the honour to su hmit that the provisions proposed in section 2 of the proposed 
Bill already exist in section 4 of the Ajmer Laws Hegulation 1877, vide page 732 of the 
Volume II, H. to L. (fourth edition). It is only the proviso to that section that will be 
made inoperative if the proposed Bill becomes an Act, and personally I am of opinion that 
this change will be for the be-tter. Cases are not infrequent where in some Muslim families 
of the District women art deprived of their tights of succession to the property on the 
basis of custom and the introduction of the proposed Muslim Personal Law Act will 
automatically raise them to the position to which they are entitled. Moreover it will also 
obviate the necessity of recording a good deal of evidence in such cases which beeomes 
necessary to prove the custom as the Muslim Personal Law (Shariat) exists in the form 
of a Code. It seems proper that the follower~ of the Muslim religion be governed by their 
Shariat Law: which is well-known for its certainty and df:diniteness in matters enumerated 
in section 2 of the Bill in preference to the customary law. 

Khan Bahadur Abdnlwahid Khan, President, Durgah Committee, Ajmer. 

In my opinion the Muslim Personal Law· (Shariat) Application Bill, though a step 
in· the right direction, has gone too far and is bound to produee' sudden revolutionary 
change in juridical and legal rights of Moslims inter se, which might be unacceptable to 
many of them. The Bill i~ drastic as it provides for the application of l\Iuslim Personal 
Law to the whole of Br1'tish India ,in respect of caS(:>S relating t.o all matters mentioned 
therein. 

lt also goes too far in providing that even ' laws ' as distinguished from usage and 
custom shall have no force as against Muslim Personal law in respect of cases relating to 
all matters specified in section 2 of the said Bill. 

The. Bill in its present form might also undo reforms in relatJon to wakf property 
introduced by means of enactments from time to time during the last 50 or 70 years. 
I am of opinion that Bill in a modified form will most probably be acceptable to an over
whelming majority of Muslims throughout British India and it would be preferable if 
sub-section 2 of section 1 be amended and section 2 be divided . in 2 sub-sections as sug
gested below. 

Sub-sectian 2 of section 1.-

(1) This section and sub-section 1 of section 2 shall extend to the whole of British 
India including British Baluchistan. But any of the Local Governments may, from time to 
time, by notification in the Otr:cial Gazette extend subsection 2 of section 2 of the said Act 
or any part tht>reof to the whole or any specified part of the territo-ries under its administra-
tion. . 

Section 2.-

(1) Kotwitbstanding any custom or usage or law to the contrary in all questions regard
ing special property of females betrothal, marriage, divorce, dower, bastardy, and family 
relations. wills, legacies, gifts or pre-ernption, the rule of decision in cases where the parties 
are :Moslems shall be the Muslim Personal Law (Shariat) and in such cases question of 
minority shall be decided according to 1\fuslim Personal Law. 

(2) Kotwithstanding any custom or usage to the contrary in all questions regarrli.ng 
succi.'SSion. guardianship. maintenance, adoption or any religious usage or institution includ
ing wakf (trust and trust property) the rule of decision in cases where the parties are 
Muslims shall be the Muslim Personal La"'· 
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No. 3.-BENGAL. 

High Court of Judicature at Fort "'Villiam in Bengal, Appellate Jurisdiction. 

THis Bill deals "-ith matters of policy 0nly. The Hon'ble Judges therefore have no 

opinion to offer thereon. 

No. 4.-COORG. 

Chief Commissioner of Co01·g. 

I Alll directed to fonmrd copies of tl1e opinions of selected officers and other persons 

who were consulted on the subject. 

2. The Chief Commissio11er concurs in tht view expressed by the .Additional Judicial 

Commissioner. 

3. The Bill, together with thf' Statement of Obje.cts ~rid Rea'lons, was published in the 
Coorg Gazette in English on the 2nd .Tune 1936 and 1n Kann{lda. on the 1st July 1936. . 

} 

District and Sessions Judge, Civil and Military Station, Bangalore. 

Since it is pointed out hy th~ moyer of the Bi~l that the cu_stomary la~ prevalent in 
certain places in India has adYersely affected the nghts of mushm women m those places 
and that all muslim women organisations have therefore condemned the customary law, 
I have the honour to state that the proposed Bill \Yhich is intended to raise the st~tus of 
muslim women and also to enl'lnre uniformity d rights and obligations among mushms all 
over British India should he placed on the Indian statute book. 

Additional Jndicial Qomrnissioner of Coorg. 

I am not in a position to ofi'er a confident opinion, but am inclined to think the bill 
is too sweeping, and that an~· real disabilitiEs resulting from customary law' should be 
removed in detail, not by a bill that will, for instance affect succession to property, in 
many parts of India. 

Commissioner ·of Coorg. 

I have the honour to state that there is a di\'ergence of legal op1m:m among the 
persons whom I consulted about this Bill. The Government Pleader and the Mun::;iff, 
Virajpet, point out that the Muhammadans are the best authorities to express an opinion 
on it. The Munsiff, !ltf.'rcara, appro,·es of the Bill, but gives no reasons. The Bar .Associa
tion, Virajpet, opposes any compuhsory legislation as the Bill will upset the prevailing 
law of inheritance and the consequctlt contractual obligations where Muhammadans are 
governed by customary law. It remarks that the Bill is a belated one ·and that this 
fact shows that there is no genuine demand J.or the proposed change. The Subordinate 
Judge, Coorg, states that the Mcrcara Bar Association is in favour of the Bill, but he 
himself is against it as tht>re are numerous instances where custom rt:cognised by a court 
has overridden tbe law. These are the opinions of the Hindu lawyers on the Bill. 

2. The President of the Anjumane-Ittihad-e-Islam, Coorg, is in full agreement with 
the principle of the Bill as it seeks to remove the anomalies in the Muhammadan personal 
law in different parts of India. He considErs that the cust{)mary law which overrides 
the personal law as far a~ ~IuhammaJans are concerned is bad. He remarks that this 
is the view held by the general ~fuhammadan public of Coorg (which are few' in number). 

3. Thl're are several Mapill!'.P in Coorg and I know that the Mapillas of Malabar 
f?llow the Mara~akkatayam. system of succession and have been following it for genera
tions. The :Uaptlla, although a good business mrn, is ignorant of law and its intricacies 
and v.:ould, I am surt, resent very mur:b any change in lonf:! established customs. How
ever, 1f the ~Iuhammadans of Coc.rg dt-~ire a uniform law as stated by the President of 
the Anjuman Ittihad-e Islam, I set- no reason to oppose the Bill. • 

4. I enclose the opinions of the Bar Association, Virajpet the Subordina~ Judae and 
th<' President or the Anjuman Ittihad-e-lslam, Coorg. ' "' ... 
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.B~r Association, Virajpett. 

The Bill will upset the prevailing law of inht-ritanco and the contractual obli.,.ations 
- following from in those places where :M:ussalmans are governed by customary law~ The 

Khojas and B~rahs especially, a very large class of rich .Mercantile community, are 
governed by Hindu law of the Bombay Schools. A change in their personal law, will 
necessarily effect and upset 111any contractual relations entered into under the existin.,. 
settled law. We also believe that it is not right to force any change in the personal Ia; 
of a party, unless there is unmistakeable demand for it. This belated Bill only shows 
that there. is no real ~em and for the change proposed. 

We have also to point out that in Malabar, where the mapilas are governed by mar
makatayam law as regards family property the proposed legislation, will work tremendous 
hardship on the· people as the entire structure of society will be changed. We fear that 
the consequences might be more serious than the proposer of the Bill thinks. 

We are therefore opposed to a11y compulsory legislation applicable to all. We have, 
however, no objection to a Bill, which gives the concerned party an ,option to change his 
personal law. 

Subordinate Judge, Uoorg. 

I have thf: honour to state that the Bar Association, :Mercara, is in agreement with 
the Bill. But absolutely no reasons are stated therein. I am not in favour of the Bill, 
as there are numer<Jils in$tances in which custom recognised by the Courts has overridden 
the law and the prin(;:iple of stare decisis should be given effect to. Details of instances 
do not seem needed. 

President, Anjuman Ittihad-e-Islam, Coorg. 

I fully agree with tho principle and the provisions of the Bill which seeks to remove 
serious anomalies in the 1\1uslcm pHwnal law a.'1 administered in the different parts of 
British India. The enactlnent of the Bill into an Act will not introduce any revolution
:ary changes in this part of the country as l\fuslem personal law prevails here. The so 
(lallerl customary law which owrrides 1\Iuslim personal law is an unhealthy and undesir
able accretion upon it. Hence the enactment of tl1e pre·sent Bill is a desideratum. This 
opinion of mine is shared by the General Mnslim pubhc of this part of the country. It 
is therefore salutary piece of legislation, so far the Muslims ·of British India are con
cerned. 

No. 5.-MADRAS. 

Government of Madras. 

I AM to forward herewith copies of the replies which have been received so far, namely, 
those of the Advocate-General, the Government Pleader and six others including four 
Muhammadan M. L. Cs. 

2. His Excellency the Governor in Council would like to formulate his views after 
considering the opinions of the Hon 'ble the Judges and of the remaining Muhammadan 
M:. L. Cs. I Am to say that his views will be forwarded to you along with the opinions of 
the Hon 'ble the Judges. 

3. The Bill with the Statement of Objects and Reasons was published in the Fort St. 
George Gazette in the following languages on the dates noted against each :-

English 
:Malayalam 
Kanarese 

llindustani 

Tamil 

Telugu 

15th October 1935. 

··I 
··J .. 

2nd June 1936. 

.. }· 

.. 
9th June 1936. 

M. R. Ry. T. R. Venkatarama Sastri Avl., Advocate, Madras. 

1. · · h been steadily in Tms is a matter entirely for Muslims. The Mus Im opm10n as . 
· · 1 t · ed by the Mushm converts favour of replaem"' by Shanat all the customary aws re am • f th 

in this country. I see no reason why an outsider should insist on the retention ° e 
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. ··toJnar'· law in preference to Shariat. The :Muslims may justly claim that the Shariat 
CU'> " h 1 h' h . ·. much more favourable to women's rights to property than t e customary aw w 1c 1t 
~: sought to displace by the Bill. It is not necessary to ~gre~ with the author o~ the Bill 
in all that !Je says or implies as to other systems of law m his Statement of ObJects and 
Reasons. It is enough to say that, if the Muslims who are now under the customary law 
desire to change to Shariat, there is no need or reason for outsiders to object to such a 
change. 

Advocate-General, Madras. 

1 r>OUBT it a drastic provision of the kind is called for. So far as this Presidency is 
concerued, there have been large sections of the Mo~ammedan population whose present 
law rela:ing to devolution of property by long established custom and usage has been at 
variance with the rules of Mohammedan law. Some of these cases have even gone up to 
the Privy Council, and so far as I am aware there has been no insistent demand on behalf 
of the memhers of the communities for a wholesale alteration of the law in the manner 
contemplated by the intended legislation. · 

..... r, 

Khan Bahadur M. Schamnad Sahib Bahadur, M.L.C. 

I HAVE the honour to state that I have gone through the Bill and that I am in complete 
agreement with the provisions of the Bill. 

I have however to point out that the application of the sheriat in all the matters 
mentioned in the Bill will be different and impracticable unless we have recognised works 
on Mahomedan Law of the different schools or :Mazhabs in Islam. Even now when sheriat 
is only partially applicable such qifficulties are felt when the law applicable is not in 
llanafi Law. Therefore an approved text book on :Muhammadan Law must be got ready 
before l1and, containing the opinions and decisions of Hanafi, Shaft, :M:aliki, Hambali and 
Shiek ,iurists, on all points on which there is disagreement between the different schools. 

In cettain parts of Kerala 1\Ioslems follow Maramekkatheyam law regarding family 
properties. In these cases family properties are not inherited according to Mahamedan 
Law, hut they are inherited by the sisters and sister's children of the deceased, according 
to tbe local custom or law known as the Marumakkathayam law. 

I am introducing a Bill in the Madras Legislative Council, known as the Moplah 
Maramakkathayam Bill for enacting that family properties also shall ultimately devolve 
according to l\lahomedan Law. For this I have already obtained the sanction of the 
Governor-General. If the present Bill will cover this case also, my Bill will not be 
necessary. 

But there are some stanam properties also in these parts. These are properties 
attached or belonging to some stanames or positions such as that of the Rajah of Cannanore. 
Sueh properties should continue to be attached to the Stanam and the head· of the family 
should enjoy them and distribute or spend their income according to the local law . 

.Mr. Basheer Ahmed Sayeed, :M.L.C. 

So far as I have been able to examine the provisions of this short Bill in the light of 
t~e d.ehate in the Assembly on the motion to introduce the Bill, I am of the opinion that the 
Blll 1~ a necessar! and desirable measure and should be proceeded with. It may be that 
the B1ll seeks to mtroduce a change in regard to matters of succession in some provinces 
where t~1e Hule of custom prevails, but from my experiences and knowledge of the attitude 
of l\Iushms throughout India, I am in a position to state that the generality of the Muslim 
community throughout India and particularly in the provinces directly affected by the 
proposed tueasure, feel the necessity and reasonableness of such a law. , 

I may add that I have ascertained the views of the South .Arcot District Muslim 
Loeague on the Bill in question and I am glad to say that the Muslim League of the District 
of South Arcot strongly supports the measure. 

Khan Bahadur Yahya Ali, District and Sessions Jndge, Guddapah. 

Tn~ pl:orosed Bill relates to the application of the Moslem Personal Law otherwise 
called. :Shar1at to certain portions of the Moslem community which, {)n account of long 
~stab~1shed loeal us~ge and custom, has allowed itself to be governed in matters of 
t;lherJtance, successwn, and kindred subjects by certain provisions of the Hindu Law. 
Ll02LAD 
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The tases that are characteristic with this province are those of the 1\Ioplas of the :Malabar 
district and the .Moslems of the South Kanara district who are governed respectively by 
the l\larumakathayam and ..A.liasanthana law and usage. Similarly, we find scattered all 
over the province, particularly in the Telugu area, a community called the Dudekulas who 
follow the Hindu system not only in matters of inheritance but even in regard to partition 
and marriage prohibitions. Though in broad outlines the Labbe and Rowther communities 
of the South follow the 1\foslem law, still on account of linguistic affinity with the Hindus 
they unconsciously follow those conventions. In this state of affairs however, there has 
been for long a genuine and persistent feeling in the'minds of the entire Moslem community 

and particularly the classes that I have enumerated above to assimilate themselves with tl1e 
rest of the community and to initiate legislation for the purpose of overcoming the effect 
on their legal rights of the long usage which has acquired the force of law and which has 
been interpreted by Courts to be binding upon them. I am to a certain extent aware of 
that feeling among the Moplas and the Moslems of South Kanara. I believe the same 

• feeling is sl1ared in other provinces as well. I am therefore personally of opinion that 
the legislation would be welcome to the entire community and particularly to the persons 
seeking to be profited thereby and that it is a wholesome piece of legislation which may not 
provoke any serious opposition from any quarter. · · 

:M. R. Ry. P. N. Marthandam Pillai Avl., Madras. 

I rEEL it ir. a very natural and proper request on the part of people affected by it, if 
they so desire ; but as a non-Mohammadan I am willing to respect Mohammadan sentiment 
and bow to the opinion of the people who are affected by this Bill. 

Syed Tajuddin Sahib Bahad~r, M.L.C. 

THE Bill is a long felt desideratum. There is nothing objectionable in it. I am, 
therefore, in entire agreement with the provisions of the Bill. 

The Government Pleader, Madras. 

I AM unable to offer any definite opinion on the provisions of the Bill. If the 
Muslim community desires such an enactment, I could see no objection to it. 

No. 6.-CENTRAL PROVINCES. 

Government of the Centra~ Provinces. 

I Alii directed by the Governor in Council to say that the opinions received from 
the .Muhammadan community are in favour of the Bill. This Government ~lso lends its 
support to jt, 

· 2. Copies of selected opinions are enclosed. 

3. 'l'he Bill was published in the Central Provinces Gazette in English on the 11th 
October, 1935. 

Copy of opinions recorded by the Hon'ble t~e Chief Justice and the other Judges 
of the High Court of Judicature at Nagpur. 

Bose, J. 
I no not know enough of the Mohammedan Law to be able to express an opinion. 

(Sd.) VIVIAN BOSE. 

Gruer, J. 
Tm.: Hill seems to me -to be somewhat drastic, and its operation would affect .vested 

rights based on usages and customs. 
For instanee in our province succession in practice does not follow the orthodox 

:Mohamm~dan J.JaW so far as females are concerned. At the same. time the ide~ is a goo~ 
and logical 0ne and it is essentially for the :Mahommedans the~selves to de.Cide. If 1t 
be found that Jlahommedan opinion is strongly in favour of the B1ll, then I thmk Govern
!Dent sl10nld not stand in the way except to see that existing rights are protected. 

(Sd.) H. G. GRUER. 
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Pollock, I. 
1 woCLD leave the matter to the Mahomedan community to decide. 

(Sd.) R. E. POLLOCK. 

Niyogi, J, 
This Bill affects certain Moslem ·communities such as Khojas, _Katchi, Memons, etc., 

who can decide for themselves. 
(Sd.) . l\I. B. NIYOGI. 

Chief Justice. 
1 AM of the opinion that,_assuming that the purpose aimed at is desirable~ it might be 

preferable, instead of sweeping away customary 'law by. a sent~nce and making t~e only 
law applicable the personal law which may or .may not ~n certam cases be more smte~ to 
existin~ conditions and times, for the law applicable between :Mahommedans to be cod1:fied 
and pa~sed as a Code. .Such Code might modify in certain particulars the personal law 
in the light of custom if on examination in any particular case such custom were more 

desirable. 

Were it considered that such an Act were outside the powers of the Legislature, the 
same criticisll1 could apparently be levelled at the present Bill. 

(Sd.} G. STONE. 

Khan Bahadur Syed Hifazat Ali, Khandwa. 

I SUPPOR'r the provisions of the Bill for the reasons given in the Statement of Objects 
and Heasons. I agree with the mover that the existence of customs at variance with the 
.Mussalmi.Ul Shariat, which claims to be based on Quran which is a Code in itself is a 
misnomer. I have, in my professional capacity, rarely come across cases where an alleged 
custom in contravention of the pure :Mohammadan law has been successfully established 
and it would appear that the money spent in such unsuccessful pleas is really wasted. 
l\loreover it i~; in the interest of :::lociety at ia~;ge that persons dealing with 1\iohammadans 
should know definitely under what conditions they are so dealing, and an innocent party 
relying on pure Mohammadan Law should not have a plea of custom at variance with 
.?tfussalman I.aw thrust on him after. he has parted with valuable consideration. 

'!'here are other more weighty reasons why the Bill should become law, and it has 
I think the concurrence of the bulk of Mussalman public opinion. 

Mr. K. l\L Akram, D. S. P. 

I AM not aware if any of the matters referred to in the Bill relating to Moslems are 
gonrned by custom, usage or customary law in any other parts of India, than the Punjab 
and the N.-W. F. P. Even there, the practice, as far as I am aware, is not uniform. 
Certain clans and families, I believe, follow the 4 Shariat ', while several others claim in 
the law com-is, to be governed by what is called the customary law. In matters of 
succession or inheritance particularly, disputes are settled in accordance with the custom 
which as fnr a~ I am aware, is based on the Hindu Law. Wives and daughters, against 
the injunctions of the Moslem shariat, are deprived of their due shares in their parents 
and lmsbands' property both moveable and immoveable, even in the absence of male issues, 
sometimes even distant heirs,. and reversioners claiming heritage to the entire exclusion 
of daughters, while the wives are allowed to retain possession and use of the property only 
during their I ife time, purely for the purpose of personal maintenance, without any 
undisputable r:ght of its disposal by mortgage, sale or auction and this also in the absence 
or during the minority of sons, if any. The daughters can claim only the expenses of 
their dower, marriage, etc., according to the means and status of the family. · . 

'l'hii! practice or custom is not only opposed to the letter and spirit of the ' shariat ' 
but would t:ppear to be highly iniquitous sometimes leading to cases of dire hardship. 
Complications in the matter of inheritance, naturally arise in cases of inter-marriages 
between two families following different codes and even courts would perhaps find it 
difficult to decide the' disputes, under such circumstances. 

I aiU personally, therefore, in favour of the Bill being accepted and an enactment 
being allowed on the lines laid down. 
Ll02LAD 
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!twill no doubt. override the p~ovisions o~ several other existing laws in British India. 
It will perhaps for rnstance come mto confhct with the Sarda Act in the matters of 
betrothal and marriage, etc., and it is obviously the deliberate intenti~n of the proposer 
to free the ~loslems from the shackles of that Law. In any case I feel sure that the 
proposed enactment will in no way be unwelcome except to a very inconsiderable section 
of the l\loslem public in India. ' 

Khan Bahadur \Valayatulla. 

THE Bill) introduced by 1\fr. !f· 1\l. Abdullah i.n the Legislative Assembly in order that 
the 1\Ioslem I ersonal La~ ~Shariat) ~a.y be applied to M?slems in British India in place 
of the Customary Law 1s, m my opm10n, a very desuable piece of le<Pislation. The 
Customary Law is undefined and variable. It has been seen that while one ~arty contends 
that the Personal Law should be applied in his case, the other party tries to make out 
that Customary Law is applicable to him. These contentions often make an otherwise 
simple case a complicated one. The court has first to determine whether the Personal Law 
has to be applied or the Customary Law in the particula~ case. If it decides that the 
Customary Law has to be applied, the custom has then to be ascertained and various 
attempts are then made by the. parties to make .such modifications as may seem profitable 
to them. . 

The Personal Law is already codified and is free from alr doubts and innovations. 
For these reasons in my opinion i! would be very desirable if the Bill is passed into Law. 

Khan Bahadur M. E. R. Malak. 

I IIAVE tl1e honours to state as follows :-

1. That it has been a long felt want of the Mussalmans almost all over the country 
that in matters relating to subjects enumer~ted in the said Bill, the Moslim personal law 
should be strictly adhered to. 

2. That I am aware that such a measure would involve some amount of inconvenience 
in places where people have by long standing practice been accustomed to certain customs 
which are in contravention to strict Shariat. But notwithstanding the above factor I am 
clearly of opinion that a uniform application of Shariat all over the country would greatly 
tend towards the solidarity of the Community and in the long run result in general good. 

It is my profound conviction , that the Shariat as embodied in " Quran " and as 
exposed by the Muslim Jurists is such as exactly meets the needs of our Community and 
as such f>hould be uniformly observed. 

3. Tl1at in cases (which I am sure would be very rare) where there is no direct
tenant of ~hariat or where there is no consensus of opinion among the Muslim Jurists, 
the Sbariat may be interpreted in the light of local customs and usages. 

With these humble observations I give my whole hearted support to the Bill. 

'Mr. Samiulla Khan, Advocate. 

IN my opinion the proposed legislation is absolutely ne~ess~ry in order to ~pply 
uniformly the :Mohamedan Law to all the Indian Muslims. This Bill, I am sure, will be 
strongly 8Upported by the Muslims all over India. 

Mr. M:. Bhaduri, Public Prosecutor. 

Tms Bill, if passed into law, will not only introduce ~evolutionary c?ange.s in ~egard 
to matters of succession in the Punjab amongst the KhoJas .and Cuteh1 ~emons. m the 
Bombay Presidency and the Sunni Borahs of Gujrat but "Yill effect certam se~t10ns of 
~Iohammadans in other spheres of life, for example, a Cut~ht.Memon may ~ow d1spose off 
the whole of the property by will by customary law. A s1~lat custom ~Dsts among the 
Khojas of Bombay. This will not be possible after the passmg of the Bill. 

2. The Indian :Majority Act (Act IX of 1875) expressly .saves the capacity of any 
person to act; in matters of marriage, dower, divorce and adoption and therefore the ques-
1ion of minority is not effected by any law. 

3. It is interesting to recall that in the Civil Court Act of Bengal, N:·W. F. P. ~nd 
A {XU f 1887) (vide section 37) expressly lays down that questions regar?mg 

ssam 0 
• • - • tit t' ·n be decided 8U<'t>ession inheritance marriage or any rehg1ous usage or ms u Ion WI 
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<tccorJing to .Muhammadan law in cases where the parties are )Iuhammadans. It is 
impcrtant to note that in the aforesaid Provinces customs cannot vary the rule of :Muham
madan Law in matters of succession, inheritance, marriage or any religious usage or 
institution but in the Civil Courts Acts of other Provinces it has been laid that in matters 
of surcession, divorce, dower, guardianship, bastardy and other similar matters the parties 
will be governed by their personal law modified by such customs as are not contrary to 
ju!itice, equify and good conscience (see Punjab Laws Act IV of 1872, section 5) (In our 
own Provinc-e see section V of Act XX of 1875, C. P .. Code, Vol. 1, p. 32). 

4. It is further interesting to recall that the wordings of clause 2 is a verbatim 
reprodudion of section 5 of the Punjab Laws Act IV of 1872, except that sub-section (1) 
of that seetion, (which lays down that in matters mentioned in the section, the rule of 
decision shall be any custom applicable to the parties concerned which is not 'contrary to 
justice equity and good conscience and has not been abolished by law) has been dropped 
and the latter part of sub-section (2) has also been consequently dropped. 

5. It is important to remember that in the matter of gifts the rule of 1\fuhammadan 
r.aw hac;; not been affected by section 123 of the Transfer of Property Act and consequently 
amongst 111 uhammadans a registered instrument is" not necessary to validate a deed of gift 
of immoveable property (see 44 C. L. J. 490). 

6. Similarly, the provisions of section 63 of the Indian Succession Act which lays down 
the formalities which are to be observed in the execution of wills do not apply to Muham
madans (see section 57, sub-section 2 of ibid). 

7. I uo not think therefore that this Bill is necessary. The existing provisions in the 
various enactments sufficiently protect the interests of the Muslim community and any 
drastic change is not called for. 

Deputy Commissioner, Akola. 

MY owu view is that if .Moslems as a body desire to be gov~rned by their personal law 
as regards matters referred to in section 2 of the Bill, no difficulty should be placed in their 
way either by Government or by other comruuniti,~s. But one thing is not clear to me 
either from the Bill or from the extract of the Legislative Assembly debates forwarded 
along with it. Does the sponsor of the Bill desire that the Shariat should be made into 
an immutable law, secure against all onslaughts by progressive and reformist minds ? 
However excellent a law the Shariat might have been in the past and, however excellent 
it might he even to-da:y, it cannot be said that nothing supe:rlior to it, or nothing more 
sHtisfactofy than it, can be evolved in the march of human progress. In my opinion, 
therefore, the door &honld not be closed to all reform, as appears to be the intention of 
the mover. 

Auother suggestion that I want to make is that all parties concerned should be 
Mmdems before the Shariat can be applied to the matter in dispute. This object will be 
t>ecured hy substituting j j all parties concerned '' in place of '' the parties '' in the last 
line but one of section 2 of the Bill. The reason for tht> change I suggest must be clear. 
Por example in a matrimonial dispute between a Moslem and a non-Moslem it will not be 
either_jnst or pr~per to apply the Shariat unless both parties wish to be governed by it. 
Such mstances mxght no doubt be rare hut should not be lost sight of by the law-maker. 
And evrn though they might be rare to-day they may not continue to be so in future. 

Ruhjeet to the observations above I am inclined to favour the amendment suggested 
Ly the non-official gentlemen whom I have consulted. 

No. 7.-SIND. 

Government · of Sind . 

. I. AM: ~direc~e~ to state t~at while the local l\loslem opinion approves of the Bill, the 
Judicial CommiSSioner of Smd, the Bar Association of Karachi and some of the officers 
~on~ultcd on the subject are definitely opposed to it. The Local Gi>vernment are not 
lnchned to support the measure. 

T~l-e r~Ies. of personal law are being generally followed in this Province except in the 
F~ontle1• •.hs!ncts, and the Government are of the opinion that in these districts the Bill 
Wl

1
ll t_neet With very strong opposition from the public. In the case of agr' ieultural 

cc c•msts from the Punjab th t' · -
th t 1 • e presump ton m matters of succession and inheritance is 

a" t ley are governed by cu.stomary law. These customs have been so frequently dis
C~Sli~g uud affirmed .that they han attained the authority and precision {lf a Code. It 
"ou 

1 
not be ex~ed1.ent to upset these ancient customs, based partly on hiBtoricaf and 

part Y on economic grounds, from considerations of mere religious sentiment. 
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Some of the rules of personal law have been modified by lectislation. The Child 
:Marriage Restraint Act is an instance of this kind. The present Bill if brought on the 
Statute book will exclude the application of this Act to 1\Iahomedans. The LeO'i'llature 
i<hould not deprive the .Mahomedan public of the advantage of such a beneficial ~easure 
nor should it be prepared to admit the implication that the rules of 1\Iahomedan La~ 
must, inspite of the changing conditions of society, remain unchanged for ever and that it 
should be powerless for all time to modify them when public policy so requir:s. 

l•'or these reasons the Government are of the opinion that the Bill is retro,.rade and 
that it should be opposed. "' 

Copie!> of the opinions of the Judicial Commissioner of Sind the Bar Association 
Karachi, and the Collectors of J.,arkana and Sukkur and some of the non-officials con~ 
suited, are sent herewith. 

The Bill was published in English and Sindhi on 14th and 21st May 1936, respec-
tively in the Sind Government Gazette. ' 

Mr. M. H. Gazdar. 

I A:M entirely in favour of the provision of the Bill. The Muslims are in great need 
of such a measure. 

Mr. H. l\L Fazal :F.Jllahi. 

' MR. H. 1\f. A:a.DULLAH deserves the gratitude of the entire 1\Iuslim eommunitv of India 
for bringing such a wise Shariat Act in introduction an,d its operation wili certainly 
be'lefit the whole 1\fuslim community in general and Muslim women in particular. 

1\tlir Ayub Khan .. 

I HAVE the honour to state that the proposed B.ill will prove highly beneficial to the 
Muslim <·ommunity and ensure females their rightful position to which they are entitled 
undu the S,hariat and the sooner it is passed into law, the better for all concerned. 

Judicial Commissioner of Sind. 

No application has been made out for this Bill and I disapprove of it. 

Karachi Bar Association. 

THE Bill is so sweeping in its provisions that it' can not be imagined where it will 
lead to. In certain places some custom and usages of law are so old and are so well 
established, that it 'would entail considerable hardship if they are changed in this manner. 
:Moslem Personal Law (Shariat) is nowhere clearly defined and if the Bill is passed, it 
would probably be necessary to go to Ulammas and Kazis for interpretation of the law. 

If the principle underlying this Bill is accepted and extended to other religioWJ com
munities as well it would create considerable difficulties and confusion. 

!.cy Committee are therefore against the Bill and do not support it. 

District Magistrate, Sukkur. 

THE measure is bound to evoke ·a strong opposition from certain important and 
primitivE> sections of th<' 1\Ioslem community, e.g., Baluchis among whom in certain areas 
women themselves are disposed of in marriages according to decision of council of elders 
based on customs regardless of all laws of ShariaL It 'would therefore be advisable to 
provide that the Governor General in Council shall have power to exclude any particular 
tribe in a particular area from the operation of this Act by a notification in the Govern-
ment Gazette. . 

District Magistrate, IJarkana. 

I AM strongly opposed to the introduction of this Bill into Upper Sind, where a large 
number of Baluchis live, who are guided by their own customs, which very often conflict 
"·ith the Shariat. For instance, in Baluch custom the option of repudiation on attai~ing 
puberty do€s not exist. According to the Shariat a widow can remarry 'where she likes, 
but accordrng to Baluch custom her father has the right to remarry her where he pleases. 
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1 fully agree that Baluch custom.~ old fashioned and gi~es to woman a 'pos~tion litt.le 
bettu than a chattel. But the abolitiOn of the legal sanctwns .of Baluch customs mll 
JroYuke the stronge.<;t opposition and discontent from .all Baluchis.. The Baluch customs 
~~ill not be given up by Baluchis when the legal sanctwns are aboliShed .. If they cannot 

f the by Law they will certainly attempt to enforce them outs1de the Law. 
en oree ru • 1 h' h fi d 't 't bl t Furtl1er on the abolition of special Baluch personal laws, Ba uc 1s w o. n 1 sm a e o 
d . :' €"l)ec1'allv women will be encoura()'ed to take the greater freedom that the o so, t.e., '· • ' o Th' '11 b . d . 
Sl . · t ·ll·VI·s and n•hich is often in confh_'ct with. Baluch custom. . 1s Wl rmg O\\ll 

1ana d v , " • 'll 1 d · · 
t ·1 t' n them from conservative Baluchis All thiS w1 ea to an mcrease m re n m 1on upo · · d 

bloo(hhed and disorder. I am firmly of opinion tha.t Baluch customs are o'!t. of date an·~ 
1L.eir legal banctions should be abolished, but I. am JUSt a~ firmly of the opm10n that t~o:s 
, bulition caunot be done Vl'ith one stroke of the pen w1thout grave dangers. What. Is 
;equired J& a gradual withdrawal of the application of the jirga system owr a long penod 
of years. 

No. B.-BALUCHISTAN. 

Agent to the Governor General and Chief Commissioner in Baluchistan. 

I AM directed to state that the opinion of such officers as have been consulted, with 
whi~h the Agent to the Governor General is in agreement, is that in vi_ew o~ the ~irc~
stanees which actually exist in Baluchistan, where customary law preva1ls, difficulties will 
attend attempts to eniorce a law on the lines of the Bill until the people of this province 
progress in this direction spontaneously in imitation of developments in other parts of 
British India. It would, therefore, be preferable that the Bill, if enacted as law, sho~d 
not be extended to Baluchistan at present. 

No. 9.-DELHI. 

Chief Commissioner, Delhi. 

I IIAVB the honour to forward copies of certain opinions on the Bill. 

1\ly own v1ew is that however suitable the Bill may be for l\Ioslem town.dwellers (and 
there seems good reason to suppose that it is) I nevertheless entertain the gravest doubts-
more especially in view of the impending constitutional changes--whether the time is yet 
ripe for extension of the provi.'liollS to l\Ioslem agriculturists. In this connection, and 
with particular reference to the conditions of the Punjab and Delhi, I invite special atten
tion to the note of the Government Pleader. 

District and Sessions Judge, Delhi. . 

THERE is not the least doubt that the Bill will be opposed by majority of the .Muslim 
Agrfeulturists, who have so far been governed in matters of succession by custom which 
has generally excluded the females from succession, but it cannot be denied that the Bill 
bas a vet'.Y noble object. It will introduce uniformity of law and raise the statlL~ of 
l\Iuslim women. It will reduce litigation which is the outcome of diversity of customs 
prevailing m different parts of the country and will have a healthy effect on the economic 
condition of the country. The Bill will be welcomed by the educated Muslims of British 
Iudia and the .Muslim women and should receive the support of every well meaning mem
?er ?f the s_oCiety. There can possibly be no serious objection to the Bill except in that 
It Wlll depr1ve those who have been taking adYantage of the customs dictated by them in 
th~ absence of the women who being confined in parda had no voice in submitting their 
ca~e before lne Settlement Officers who were entrusted with the preparation of the Cus
tomary Laws of the country .. 

Deputy Commissioner, Delhi. 

I HA~'.I!.. the honour to forward copies of certain opinions and to state that for the 
reasons giVen by. the. Go,:ernm:nt Pleader in his note, I am Yery doubtful as to whether . 
t~1e. proposed legJ.Slatwn 1s desirable. 'rhe Delhi rural area is small but conditions are 
smul.ar t,> tnose which exist in the Punjab, and I think that careful consideration should 
Le gwen to the opinion of the Punjab Government in regard to the way in which the 
l\Io~lent rural population will be affected by the proposed Bill. 

Imam of J ama 1\fasjid and 9 others. 

I 1-TLLY agree that l\Iuslim Personal Law (Shariat) as applied by :Mr. H . .M. Abdulla 
:::IJOul(l be enacted for alll\IusliniS in British India. 
Ll02LAD 
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Khan Saheb Sardar Bahadur Captain Habibur Rahman Khan and 2 others. 

THE Bill, in my humble opinion, deserves favourable coDBideration and full support of 
all concerned. 

Government Pleader, Delhi. 

(1) THE object of the Bill appears to be that in all questions regarding succession, 
special property of females betrothal, marriage, divorce, maintenance, etc., etc., etc., the 
rnle Clf decision where the parties are Moslems should be the Moslem Personal Law 
although there may be a custom, usage or law to the contrary. 'l'he Customary Law 
has been described in the statement of objects and reasons as having no sound basis. 
Delhi District was a part of Punjab Province upto 1911 and even now although Delhi 
is a separate province, most of the laws .prevailing in Punjab are in force. In Punjab 
custom is the first rule of decision in all questioDB regarding succession, special property of 
females, betrothal, marriage, etc., etc. In all matters embodied in this Bill custom is the 
first rule of decisiqn in the Punjab and in this province also. What is intended now is 
that the personal law should be the first rule of decision and not the custom. The Cus
tomary Law of Punjab is ali unwritten law and the records commonl\Y known as the 
Hiwaj-k.\m are its evidence. The Settlement Officers are charged with the preparations of 
such records. On the basis of this unwritten law of custom and IUwaj-i-Am being treated 
as evidence, there have been numerous decisions of the Punjab High Court. And it may 
be safely said that the Customary Law of the Punjab is as much a settled thing as one can 
desire. It has more or less the form of a codified statute. The Mohamaden Law is not 
generally 11pplicable to the agricultural tribes of the Punjab Province. And Punjab and 
Delhi tbarring the city of Delhi) are purely agricultural provinces. Custom, of course, 
must be reasonable and no custom unless consecrated by time has the force of law. :No 
custom based upon immorality or founded on violence and usurpation has been regarded 
as good la'w. Custom in this province supersedes gen~ral law. Entries in Riwaj-i-Am 
regarding the custom are only made by the public officers when the officers have satisfied 
themselves as to their truthfulness. 

(2) It will be thus seen that if the present Bill is made a law applicable to the agri
cultural tribes also then so far as Punjab and Delhi are concerned, it will mean not only a 
changl"l but a revolution. · I really wonder if an;y- of the agricultural tribes have peen 
consulted in the matter. It is perhaps true that thP.y are to a certain extent incapable of 
expressing a logical opinion. But how far it is justified to triust entirely new law upon 
these agriculturitl tribes who have followed their customary law for generations ? j'he 
matter is really for the persons who are effected by. this act but it seems to me that a 
sudden change in the personal law of the person whether customary or not is not likily to 
be a source of happiness. 

Resident Magistrate, New Delhi. 

'l'HE object of the Bill is that Muslim parties should be governed by the Muslim 
Personal Law (Shariat), regarding succession, 'betrothal, marriage, divorce, maintenance, 
etc. There seems to be no objection if the Personal Law is made the first rule of d.!!,cision, 
but this is bound to meet with opposition from the agriculturists of the Punjab so far as 
the I.aw of 8uceessiou is c<mcerned. Villagers in the Punjab are governed by Cnstom, 
ana daughters are not given a share in the property of their father. If Shariat comes 
into force, the land in the Punjab will be reduced to petty holdings, which is bound to 
result in poverty. People living in urban areas 'will certainly welcome the Act. 

'l No. 10.-ASSAM. 

Government of ARsam. 

I AM directed to AAV that Muslim opinion in this province appears to be generally in 
favour of the Bill. So~e selected opinions are enclost'd. The Governor-in-Council is of 
opinion that, admirable as the ,. Shariat is in many ways, it is too late now to. use it .as the 
sole source of law for MnslimK. The present Bill is so gt'neral that, to make It possible at 
all, it would be essential to introduce such a wide number of important exceptions that the 
result would be to leave matters much where they are. 

The Bill was published on the .Assam Gazette on the 9th October 1935. 



13 

Ron 'ble the :Minister of Education, Assam. 

Apparently it will be very nice and p:rha1~s ~·ill conform to the gene:al decl~a~ions 
even of the British Government but the Bill w1ll mtroduce a good deal of compbcat1ons. 
The ~roslem Personal Law has been interferrf;d with under. more than one enactments o.f 
the legislature, e.g., the ~rajority Act, the Sarda Act, etc. So~e. of the ~Ioslem co~muru
ties of Western India have been allowtd even by the 1\fosle~ divmes of oM to retam so.me 
of their own customs. Bohras and Khojas of Bombay Pre.<>Ide~lCY are even now folloWing 
the Hindu Law of Succession. In my opinion it is rather late m the day to attempt ~(} go 
back to all the laws of Shariat in the matters mentioned in clause 2 of the proposed Bill. 

. Even if any such enactment is attempted at the present moment, I am afraid, innum~r
able exceptions shall have to be made which will very. lar?ely reduce the scope of t~e Bill. 
1 am afraid,. the complications introduced by the le_g1slat1W enactments a~d the e~stence 
of customs must have induced 1\Ialik Muhammad Dm, M.L.C. of the PunJab to Withdraw 

his Bill. 

The Moslem public even with exceptions would welco~e .such an enactment. 

.L\njuman Sahile Islamia, Gauhati. 

The Anjuman is of opinion that enforcing custom among the Muslims in India should 
be abolished for the sake of' uniformity, and therefore the Anjuman approves of the prin
.ciples embodied in the proposed :Mosl(;m Personal Law Application Bill. 

Professor M. Muhibulla, Cotton College, Gauhati. 

IT is, no doubt, desirable that there should be one uniform Personal Law for all the 
'Moslems of India and British Baluehistan. 

To enact this Bill into l;aw will, I believe, not be an innovation, but only an improve
ment upon matters already in existence. During the Moslem Rule, the Moslems were 
governed by the Laws of Shariat. In the early days of British Settlement, the same 
Shairat Laws wer&' kept enforced in all its department<~. Even now (excepting Shariat 
Laws re~arrling crime, punishment, revenu€, landtenure, procedure, evidence, etc.), cases 
relating to Moslem Society, such as, marriage, divorce, maintenance, guardianship, succes
sion and inheritance, etc., are decided as far as practicable under the circumstances, accord
ing to the Laws of Shariat. But this is done without any positive sanction behind them. 

, It cannot, however, at the same time be denied that there are many instances o,f cases 
·where Shariat Laws are not strictly adhered to and in consequtnce, the decision go 
eontrary to them, more particularly, in case of those places where customary I.Jaws or usages 
are prevalent. 

The main object of the Bill, therefore, is to do away with customary Laws and usagea, 
as under them certain Moslem Communities in some parts of India (particularly the 
women) have been labouring under great injustice in various matters. The introduction 
of the Moslem Personal Law· will, surely r€:move the disabilities of the women of those 
eommunities and raise them to the status which they are· entitled to under the Mahommadan 
Law ; and it will give a dPfinite sanction and power to the court to administer justice in 
accordance with one Law, which will bring about some amount of unity and uniformity in 
the soeial life of the Indian Moslems. 

This Bill, of course, contemplates certain great changes and there will be a consider
able diversity of opinion. But t~e Bill, important as it is deserv€:s thorough and dispas-
sionate consideration. ' 

. If the Bill be pass~d into Law, the.re will appear a good deal of difficulties in its appli
cation ; but I do not thmk that they will be such as to prove insurmountable. 

Secretary, Anjuman-i-Islamia, J or hat. 

SHARIAT or the Principles of Uabomedan Law, are in fact to be applied to all matters 
~-het~er they are social, personal, religious, politic.al, educational and economical. But it 
IS a pity t~at ffw. ~Iahomedans only are strictly guided by Shariat, and they are the saintly 
persons wtth t>nhghtened hearts and developt>d souls. 
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The cases of Purdah and widow-marriage as personal as well as social concerns and 
such like matters over and above those mentioned in the Bill, ought to have drawn the 
attention of the learned body l:lema-i-Ilincl. ·when it is asked, if Shariat is followed in 
this respect, the answer is in the negative. The rule.s of Purdah are being transgressed by 
a few of these gentlemen, who arb cultured in Western lines. It admits of no doubt that 
Purdah as it exists among 1\rahomadaus of today, is not the qnaranic Purdah. 

It may be said with truth that in almost in all matters except such as Succession 
Shariat is followeil by all l\Iahomedans in India and other countries. For example 
marriages are p~rformed, dowers are fixed, divorces when made are declared to be valid 
according to the Principles of Islam. But it has been a time honoured custom, say among 
Assam Valley :Mahomedan Parents, and it may be the case elsewhere in the country, to 
give as much portion of dowery to a girl, when married, as will ensure that she, and her 
sistE:rs if there be any, will nCit be on the look out for receiving 113 of the prqperty of her 
father, on the death of the latter, after deducting the due share of the widow. "\Vhere is 
the injury in this custom ? DOl'S it not shew that Sllarial i.s followed in spirit even in 
this matter 1 To deprive a married woman of her clne3 by her brothers or other relations 
i~ snrely condemnable. 

The Prophet of Islam is said to have· rema.rkNl that gocd customs existing in certain 
places may be maintained. provided they are on the lines of Shariat. In this respect the 
opinion of men like l\Ianlana·Pjr Ashraf Ali Saheb of 'l'hanawi,.Deoband (U. P.) may 
kindly be consented. 

People will be left with lacerated hearts, if a revolutionary change be introduced all 
on a sudden and peace and tranquility will he unknown thereby. Women should not be 
Memmon 'Vorshippers. However, rich woman may be in wealth, her status cannot be 
said to be truly elevated, if her millll, heart and soul are not developed. Let hE:r follow 
in the footsteps of the illustrious ladies of the days of Caliphate for her real uplift. Let 
Shariat with regard to all matters be preached more from the platform than fMm the 
Press, because all women are not schooled, and if there be changes, and changes there 
catmot but be, will be '*'''', wholesome and embracing. 

Hony. Soey., Assam Provincial Muslim League. 

I Do not find any objection to the passing of the said Bill. The 1\Ioslems of Bengal, 
U. P., and Assam are g-ovtrned by Mohamedan Law in all questions relating to succession, 
inheritence, marriage or any religious usage or institution, in cases where the· parties are 
1\Iohamedans. Consequently the l\Ioslems o.f Bengal anil Assam will not be effected at 
all. Those w'ho will be effected, are Khojas, Cutchi Memmons, Sunni Bohras of Gujrat 
and 1\Iolesaltm Girasias of Broach. 

In the· l\Iadras Presidency tbe law of Pre-emptieR is not applied to :Moslems even and 
unfortunately section 2 of this Bill is silent in this point. I am of opinion that the 
salutary provision of this pi1~ce of l\1ohamedan Law should not be denied to 1\'Ioslem resi
dents of that province and that the word '' pre-emption '' should be added in section 2 
of this Bill. 

No.11.-UNITED PROVINCES. 

Government, United Provinces. 

The Ron 'ble High Court !it Allalwbad and the Chief Court of Oudh have been asked 
to express their views and endeavours have been made through local officers to ascertain 
the general feeling of tht l\Iuslim public towards the Bill. The intervention of the vaca
tion has made it impossible to obtain the considered opinion of the Courts. Of the Ron 'ble 
Judges of the High Court only l\Tr. Justice Niamatullah has expressed an opinion,, a copy 
of whieh is enclosed here·with and tlw 0hief Court's views are not to be expected till after 
the vacation. This is the more unfortunate because it is in Oudh that the effect of the 
Bill will be greatest, if it is passed. int0 law'. I am however to forward for the information of 
tht> Government of India a copy of the views of ~fr. H. S. Gupta. the Government Advocate 
for Oudh and als1) of thosl:' of Khan Bahadur Muhammad Ismail, the Government Advocate 
for tht> provinc€' of Agora. Both the·>:€ gentrernf>n like l\fr. Justicl:' Xiarnatullah are opposed 
to the Bill. For the rest. the feeling of the Muhammadan community, so far a.q it has been 
possible to aseertain it. is in favour of the Bill. 

2. It i~:; inevitable that l\fuslhn sentiment as a whole should favour a Bill which asks 
that tlH' ~[u"Jim Per~onal law .should override cnstomary law especially since the Shariat 
is eol1siderf'il. bv ~Im:lims to have hkh reli"'ious sanction. At the same time, flS pointed 
out by th~ Ro~ ~ble Home :Member in' his sp~eeh in the Legjslative Assembly on April 7th, 
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h ·tment of the pro>isions of the Bill would introduce revolutionary changes ~n certain 
t e_.eonafc India where cmtom in such matters as succession, has become the established law. 
paL...., 0 ' . ' . • • • • ll · 0 dh 1 the Cnited Provinces this conditwn eXISts to a consider~ble exte~t especia Y m u 
~ere, for instance, the succession to many Muslim taluqdarl estates IS governed by cu.stom 
and not by the personal law. · 

3. The GoYernor in Council is impressed by the considered views expres.sed by 
:Jlr. Justice ~iaruatullah, lilian Bahadur ~1uhamrnad Ismail and)!~ .. Gupta w~o p~mt out 
some of the serious legal consequences likely to ensue, if those provlSlons of tlus Bill were 
to become law. On the other hand, be feels th~t less weight ~h?ul~ be attached to the 
views of those who are in favour of the Bill, smce the probability IS that for the most 
part they would not be affected by it. In the opinion of the G?vernor in Council the 
demand for the application for such legislation to those who have hitherto follow~d custom
ary Jaw should come from ttJe persons concerned a_nd n?.t from those who ar~ no~ like~y to oe 
affected by it. He also agrees with 1\Ir. Justice 1\Jamatullah that l.egislatwn, ~f an!, 
should be provitLcial in character since custoJ~ary law amon~ 11~ushms must differ m 
various provinces and should preferahly be considered after provmcml autonomy has been 
introduced. 

4. 'l'he Bill was published in English in the United Pr0vinces Gazette, dated !~lay 16, 
1936, and in Urdu in that of May 23, 1936. 

Ron 'ble Mr. Justice Niamat ffilah. 

I am opposed to this slip-shod Bill which does not take any account of a number of 
statutory provisions, which are in <'onflict with it, and which it does not expr~::ssly 
repeal. Conditions so widely differ from province to province that an omnibus Bill of 
this description, if passed into law, will result in endless confusion. 

There are several proYinces in which cust.)mary law superseding the 1\Iohamedan 
Law in certain respects has received statutory recognition. In Oudh it was enacted as 
far back as 1876 that in c{!rtain matters a wt::ll proved custom should prevail. A large 
number of ancient zemindari families have been following for generations certain rules 
of succession reeorded in the W ajibularzes of their villages. Judicial recognition has 
been extended to those rules. The mover of the Bill is perhaps not aware that these 
families are the back bone of Muslim society in that province. 

Wl1at I have said above applies with greater force in the Punjab where customary 
law is the rule rather than the E'XCeption in matters of inheritance and power to alienate. 

The Khoja community of Bombay has not followed the Mohamedan Law in most 
respects and the rules of Hindu Law, modified here and there, are applicable to the 
members of that community as customary law. 

I do not propose to discuss the broad question whether :Mohamadan Law in all its 
aspects is suited to modern conditions, but in any case, the demand for its application 
to those who have not hitherto followed it in some respects must come from them and 
not f~om those who a~e not _likely t? be affected by it and who do not approach the 
questwn from a practical p01:1t of view. In my opinion, legislation of this kind should 
be u~de.rtaken .by Provincial Governments where there is need or demand for it. Each 
Pr~vlDcial Legislature should be left free to retain or abolish ail or some of the customs 
":luch ~revail withi~ its. ambit of authority. I do not think that opinions obtained by 
cmulatwn o~ tb~ B1ll Will reflect the opinion of those who are vitally interested in the 
~roposed le~lslat.IOI~ and whos~ opinion it will not be right to ignore. This is of greater 
Jmportance In YJew of the impending Provincial autonomy with enlar"'ed Councils and 
electorates. · "' 

In my opinion the Government should not encourage this Bill. · 

Khan Bahadur Muhammad Ismail, Gonrnment AdYocate for Agra. 

. tl The Bill moved by Mr. -H. M. Abdulla, M.L.A., aims at introducing drastic changes 
~ le pr~~~t law of the <'onntry. I am certain that it will he strongly resented by those 

theo <'~::ts1 ~: :~;~~\:ff~~te~ by it. i!e object ?f the mover is to make it obligatory on 
of the Bill it is stat:du~l~:~ }rson~l w ~Shanat) to ~Iuslims in India. In clause (2) 

. all questions re ardin"' "'~otwithst~nding any custom, usage or law to the contrary 
Pel"S{nal Law,~ .,.. suec~ l'l0n, special property of females ...... shall be the ~Iuslims 



16 

It has been the policy of the British Government from the earliest times to apply 
personal law of the parties in all suits regarding in1eritance, succession, marriages and 
caste usages, but in course of time the judges had to apply customary laws adopted by 
certain communities if a strong case was made out on the evidence. This was considered 
permissible on the ground of equity and justice. 

Regulation II of 1772, s: 277, was the first enactment <'f its kind. Under Regulating 
Act of 1773, Section 17 the courts were directed that between the native inhabitants of 
Calcutta their inheritance to land, rents and goods, etc., shall be determined in the case 
of l\Iohamedans by the laws and usages of the Mohamedans and in the case of Gentoos 
by the laws and usages of Gentoos. 

In the Bengal Civil Courts Act, VI of 1871~ Section 24 makes similar provision 
which has been reproduced in Bengal, Agra and ·Assam Civil Courts Act, XII of 1889, 
s. 37. 

In the course of the last century and a half certain l\Johamedan communities in 
different parts of India have preferred to deviate from the strict rule of Mohamedan 
Law chiefly in the matter of su<'cession. It will be disastrous to force them by legislation 
to accept rules of Mohamedan Law which is foreign to them. It will cause serious dis
location in the family life and will do violence to the sentiments of the persons con. 
cerned. 

It seems to me that in order to introduce any change it will be absolutely necessary 
to deal with each Province separately and to examine the prewtiling customs of different 
:Muslim communities that have adopted rules of inheritance, etc., ot.he·r than those pro
vided by :Mohamedan Law. This will requirfi an elaborate investigation and if any 
change is considered desirable it must be in consultation with the persons affected by the 
change. In 9 M. I. A .. page 199 their LordRhips made the following observation " The 
profession of Christianit~r rr.Jease~ the convert from the trammels of Hindu law but it 
does not of necessity involve any change of the right or relation of the converts in matters 
with which Christianity has no concern ". - ' 

If a. Mohamcdan chooses to profess Christianity or Hinduism or vice versa it is a 
question of faith and belief in the tenets of a particular religion but it does not follow 
that he is prepared to accept rules a1fecting property and other personal rights which are 
not integral parts of religion. I think it will be unwise and unfair to unsettle the settled 
rules of customary law' in different 1\fohamedan communities of India. 

Mr. H. S. Gupta, Government Advocate for Oudh. 

In my opinion the :Moslem Personal Law (Shariat) Application Bill will not be 
acceptable to the Moslems of Oudh and specially to the Mohamedan Taluqdars. 

Under the Oudh Laws, Act No. XVIII of 1876, Section 3 (b), in questions regarding 
succession, special property of females, betrothal, marriage, divorce, dower, adoption, 
guardianship, minority, bastardy, family relations, wills, legacies, gifts, partitions or any 
religious usage or institution, the rule of dc'cision shall be-

(1) Any custom applicable to the properties concerned which is not contrary to 
justice, equity or gooJ conscience and has not been by this or any other 
enactment altered or abolished, and has not been declared to be void by any 
competent authority ; 

(2) The :Mohamedan J.Jaw iii. cases where th"l parties are Mohamedans ........... . 
except in so far as such law has been, by this or any other enactment, altered 
or abolished or has been modifierl by 1my such custom as is above referred to. 

'l'he Mohammedan !Jaw as regards succession has been modified by the Oudh Estates 
Act, No. I of 1869 as amended by Act X of 1885 and by the U. P. Act III of 1910. There 
is a list of Taluqdars prepared unde-r Section 8 (List 2) whose estate acco;rding to the 
custom of the family, on or he.fore the thirteenth day of February 1856, ordinarily devolves 
upon a single heir. In the case of a Taluqdar entered in list 3 or a Grantee entered in 
List 5. rule of succession i.s by lineal primogeniture. Section 22 lays 'down :rules of 
succession to the " Ef;tate" (as defined in Section 2 of the Oudh Estates Act) uf a 
Talnqdar or Grantee whose name is entered in lists 2, 3 or 5 or his heir or legatef'. 
Section 23 regulates succession to the other property of such taluqdar or Grantee, or his 
heir or Irg-atee. It alsl' regulates succession to all property including the " estate " of 
a Taluqdar or Grantee whi>!'P name: is entered in list 4 or 6. It has been held by the 
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Privy C<>uncil in several cases that the words " ordinary law " mentioned ~ Cl. 11 -
of beetion 22 and in Section 23 include cu.sU>m. In short the rules of :Moham.edan Law 
have been entirely modified by the Oudh Estates Act and Special rules of succession 

have been enacted. · 
Again the law of pre-emption in Oudh is regulated by the Oudh Laws Act. This 

act applies to :Mohammedans with the result that the rules of Mohammedan Law of Pre
emption do not apply except on the footing of local customs. 

Under the .Mohammedan Law where a claiJA is made under a contract of dower, 
the court should, unless it is otherwise provided by any legislative enactment, award 
the entire sum provided in the contract. Dower is often high to prevent the husband _ 
from divorcing his wife, in which case he would have to pay the amount stipulated. 
But under the Oudh Laws Act 1876, Section 5, the' Court is not to award the amount of 
<lower stipulated in the contract of marriage, but only such sum as " shall be reasonable 
with reference to the means of the husband and the status of the wife ". 

The .Mohammedan Law does not recognize adoption, but the Oudh Estates Act 
1869, Section 29, permits a Mohammedan Taluqdar to adopt a son to him . 

.Minority under the .Mohammedan Law terminates on completion of the fifteenth 
year. But that law has been materially altered by the Indian Majority Act, XI of 1875, 
.and the only matters in which a Mohammedan is now entitled to act on attaining the age of 
15 years are (1) marriage-, (2) dowt-r and (3) divorce. In all other matters his minority 
continues un~il the completion of 18 years, and in the cases of a minor of whose person or 
property a guardian has been appointed or of whose property the superintendence has been 
tJssumed by the Court of Wards, the age of majority shall be deemed to have been attained 
on his completfng the age of 21 years. ., 

Under the Mohammedan Law, a Mohammedan cannot by will dispose of more than a 
third of the surplus of his estate after paymmt of funeral expenses and il.ebts and a bequest 
to an heir is not valid unless the other heirs consent to the bef}uest after the death of the 
testator. 

Under Section 11 of the Oudh Estates Act of 1869, every Taluqdar and grantee, and 
CYery heir and legatee of a Taluqdar and grantee is competent to bequeath by his will to any 
per!ton the whole or any portion of his estate, right or interest. 

It will thus be seen that the· Mohammedan Law has been modified by customs and legis
lative enactments and if the proposed Bill is passed into law the result will be so sweep 
a~a~ the. old. customs having the force of law and a number of enactments and, in my 
()pmwn, tt Will be against justice, equity and good conscie'nce. . 
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No. 12.-BOMBAY. 

Government of Bombay. 

I AM directed to forward herewith certain opinions and to state tha~ a. majori~y of the 

ffi · 1 · · "" 18• aga;""t the Bill None of the Muhammadan Assoc1at10ns which were o c1a opmio...... ........, · . . 
consulted hy Government on the Bill has sent its opm10n so far. 

2. The Governor in Council iB of opinion that this is a matter for the Muhammad~ 
to decide, ana particularly for those sects of Muhamm~dans who do not f?llow the Sharia~ 
· atters of succession and inheritance. He also desues to draw attention to the Cutchl 
~~e:ons' Act, 1920 (Act No. XLVI of 1920), which pro~ides that ~y member of that 
community can, by a declaration filed before the prescribed authot;ty, decl:u-e t~at he 
desires to be governed by the Muhammadan Law in matters of ~u~cess10n. and ~e~1t~nce. 
A possible alternative to the present Bill would be to allow a s~a~ option .to mdiVIdual 
:Muhammadans to be governed by the Shariat and not by the enstmg law m matters of 
succession and inheritance. 

3 .. The Bill with the Statement of Objects and Reasons has been published in English 
jn the Bombay Government Gazette, dated the 28th May, 1936, and in Marathi, Gujarati, 
Kanarese and Urdu, in the Bombay Government Gazette, dated the 18th June, 1936. 

Registrar, High Court, Ap.pellate Side, Bombay. 

I am directed by the Honourable the Acting Chief Justice and Judges to say that 
Their I.~ornships think that the question is one which the Mahomedan community ought to 
decide for itself. They would remark however that they have not noticed any strong 
demand for the proposed change and they think that if made, it is likely to create complica
tions and iead to an increase in litigation. 

The opimons of the District Judges consulted by Their Lordships on the provisions 
of the Bill, accompany. 

District Judge, Ahmednagar. 

I am opposed to the Bill. The .Assistant Judge and the Subordinate Judges in this 
District, including Mr. M. M. Hakim, the Mahammadan Sub-Judge, are also all opposed 
to it. 

2. The Bill is likely to create great complications. The Muslims have been accustomed 
to the present law since a long period, and they would not like the change which will 
revolutionise their settled system and beliefs. 

3. Custom and usage which are ancient, invariable, consistent and unequivocal ought 
to be recognised as law-perhaps even more than law. In some provinces they have been 
codified. It will be difficult to ascertain the personal law of each individual :Uuslim. 

4. I am therefore of opinion that the long standing practice should not be disturbed 
and custom and usage which have acquired the sanction of law ought not to be under
mined. 

District Judge, Belgaum. 

I have the honour to state that so far as this Presidency is concerned Moslems are 
governed by the Moh~madan ~aw not in all but in some matters only as regulated by the 
Statutes of the Impenal Parliament and by Local Legislation. They are not governed by 
pure Mohomadan Law as such. The introduction therefore of this Moslem Personal Law 
to Mo~Iems throughout India will no doubt achieve a sort of certainty and definiteness 
and Will put an end to all customs, usages which are repugnant to the notions of Moslems 
and offend against the principles of the Shariat. It might be suggested that this Bill in 
some parts of ~he Punjab or in other places in Northern India, might introduce a sort of 
rather revolubonary change where it appears to a certain extent that the customs and 
usa~es are pract~cally codified. Still, in order to put an end to this conflicting state of 
aff~Irs and the di_ver~ity. of opinion based on the sO-called customary law and usage which 
has not go~ any Intrinsic definiteness characteristic of law as such about it and which is 
general!~ I.utble .to frequent changes and which considerably enhance the risk of failure in 
the adminiStration of Justice, I am in favour of the Bill being passed. 

Ll06LAD 
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District Judge, West Khandesh, Dhulia. 

I might state that well-informed opinion among the Judges subordinate to me is 
opr:os~d ~o this Bill. T.he only Mo~am_medan Subordinate Judge, l\fr. Merchant, though 
he lS In favour of the alffis of the Bill 1s apparently opposed to its provisions. The Bar 
.Association endorses the fear expressed by the Honourable the Home Member that the 
Bill would introduce revolutionary changes of a far-reaching character. It must, however, 
be added that the two Mohammedan members of the Dhulia Bar are in support of the 
Bill. 

It will thus be seen that the Bill is highly controversial in character. Personally I am 
not prepared to support it for various reasons. In the first place, I do not sympathise 
with the idea of brushing customary law aside. Students of :Mohammedan Law are well 
aware that even in the so-called personal law there is a considerable element of old custom 
and that Islam by itself is a continuation of old Arabic traditions. A reference :iniO'ht 
usefully be made in this connection to the introductory chapter of the Honourable 1Lr. 
Tyabji's Principles of :Mohammedan Law. .As he has also pointed out, the 'Urf' or 
custom is one of the principal sources on which Moslem lawyers have based the develop
;ment of their law. " The law so obtained would be likely to be best adapted to the varying 
elasse3 of people who embrace Islam, but it was distinguished in the language of the jurists 
.from the ' 8hara ' or religious law which was derived from other sources.'' Thus even in 
the Personal Law (Shariat) as prevailing to-day we do find a considerable element of 
t'ustom. 

Ordinarily, therefore, there is no reason why customs of people who profess Islam 
,should be disregarded and they should be made to adhere strictly to the Personal Law 
even against their wishes. The customary law or legal customs are based on popular 
practice and they represent the unsophisticated sense of the community concerned. They 
are practieal arrangements approved by the opinion of the community and have gradually 
ripened into the validity of a law. Even highly developed legal systeDlS do not pretend 
to 1h: every particular of legal arrangement but leave a considerable margin for traditional 
eustoms. The necessity of respecting such customs prevailing among the various communi
ties which profess Islam in India is indeed very great. It has been specifically recognised 
by all the enactments now prevailing. Custom having the force of law is at present 
invariably accepted by our Courts even when the parties concerned are :Moslem. To 
abrogate such customs would be to give a rude shock to the existing popular notions of 
rights and justice. Besides, there are communities to whom the Moslem Personal Law 
does not apply at all in matters of succession and inheritance. Thus the Khojas and 
Katchi :\lemons in the Bombay Presidency are governed in these matters by the Hindu 
Law. To force the Moslem Personal Law on them would be to disrespect their traditions 
vf centuries which apparently have worked very satisfactorily for them. Mr. Merchant, 
who as I understand, is a Bohra, rightly emphasizes that '' all :Moslems are not true 
liioslems '' and that some of them accept. only the vital principles of Islam. He does not 
understand why " such persons should be forced by an enactment to accept other. 
principles which they are not prepared to follow and which are not among the funda
mental principles which a person has to accept to become a l\Ioslem.'' This is a useful 
distinction between Islam as a religion and Islam as a system of Personal Law. It is 
possible to have one without the other as is demonstrated by many communities in India 
whi~h profess Islam. 

The objection taken to customary law on the ground that it is uncertain has no 
substance in it, because no Court of law usually accepts a custom nnless it passes certain 
judicial tests. Before a custom can have validity in law it must be shown to be both 
eertain and continuous and besides this elementary requirement, it must have, as far as 
possible, an existence from immemorial times. Customary law, therefore, can be as definite 
and as precise as Personal law which, it may be pointed out, is not altogether free from 
ambiguity particularly of interpretation. 

For 1he~e reasons, I cannot express an opinion favourable to this Bill. I think its 
sponsors would be well advised to withdraw it as was done in the Punjab Legislative 
Council some time ago. 

Mr. 1\I. J. Merchant, Joint Sub-Judge, Dhulia. 

I have the honour to state that as a personal opinion I am in favour of this Bill so 
far as its aims are concerned. A true Moslem must follow Shariat in all his actions. 
But all .!\Ioslems are not true Moslems. Some of them accept only vital principles of 
!slams yE>t are ~Ioslems. Why they should be forced by an enactment to accept other 
rrinciples which they are not prepared to follow and which are not among the fundamental 
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principles which a person has to accept t? become a :Moslem. ~ Particularly in a co~try 
like India where there are converts to Islam from Hindus and mth whom they yet contmue 
to li•e and mix and follow their old ancestral mode of living, rules of Shariat especially 
for suc-~ession would work hardship unless they change their mode of living as joint Hindu 
family. · --•· _ .... 

A bout the Bill itself Section 2 requires some changes fu the last 2 lines to make it 
free from ambiguities as far as possible. Instead of the words " where the parties are " 
there should be thE.' word" respecting "because the word" parties "coming after" cases " 
is liktlv to be interpreted as parties to a suit or procerding. The Shariat is differently 
interpr"eted and followed by different sects of Moslems. Therefore at the end of section 2 
the following words seem to be necessary-'' as interpreted by the sect to which they 
belong." 

District Judge, Surat. 

I have the honour to submit that the main object of this Bill, as stated by the mover 
in the A "~Pmbly, is that notwithstanding any custom, usage or law to the contrary in all 
questions regarding succession, marriage, divorce, betrothal and other social and cognate 
matters between parties who are :Moslems, the rule of decision should be the Sheriat Law. 
No doubt, the objection of the Bill is very laudable and it would really conduce to better 
solidarity amongst the :Musalmans in India, but it would bring about a very revolutionary · 
change especially in regard to matters of succession in this Presidency. The Khojas and 
Kachhi Memons are particularly restricted to this Presidency and in matters of succession 
and inheritance, they are governed by the Hindu Law. Amongst the Kachhi :M:emons, 
there is on foot a movement to adopt the Sheriat Law for succession and inheritance 
purposes ; but they have not as yet agreed to its adoption as a community and so far as 
I am aware, the Khojas have stoutly refused to submit to the Shariat Law in this respect. 
:Moreover, the Sunni Borah llfahomedans of Gujarat and Molesalam Garasias of Broach 
are also governed by the Hindu Law in these matters and by a stroke of pen to make the 
Shariat Law applicable to them would naturally arouse great opposition and resentment. 
In my opimon, it would be disastrous to compel these persons to adopt the Shariat when 
by long usage and immemorial custom, they have been guided by different principles. 

2. Undt>r these circumstances, personally, I would not advocate the introduction of 
the Bill. 

Government Pleader, High Court, Bombay. 

1. I feel my~elf rather different in giviJJ.g opinion on the merits of the Bill. , It is a 
Bill which concerns a large and important community in India and the leading members 
of the communit¥ are the best fitted to consider the point involved in the Bill. 

2. On the one hand is the force and weight of long-standing customary law. On the 
other hand is the point of ensuring uniformity of rules of law. In my opinion, a long
abiding eustomary law is proposed to be disturbed for the mere 8ake of uniiormity. 

3. The :Muslim Women Organisations have, I know, condemned the customary law. 
It is possible to enact a measure to a limited extent and get over the situation so f&l" as 
rights of women may require. 

Offg. Remembrancer of Legal Affairs, Bombay. 

I have the honour to state that the object of the mover of the Bill is to replace 
customary law (already ascertained by judicial decisions in nearly all cases) by the law· 
of the Bhariat. It seems to me that all sections of :Mahomedans are not likely to support · 
the proposf'd ~hange which is, as regards succession, certainly of a revolutionary nature. 
Unless all sechons of Mahomedans favour the proposed change the Bill does not deserve to 
be passed. · 

Commissioner, Central Division. 
I agree with the view of 1\Ir. Hamid Ali that Shariat should not override express 

enactm·~nts of the Legislature . 

. 2. The proposed Bill would effect a revolutionary change in the case of certain 
sections of th~ :MuhalllDla~an community, e.g., the Khojas and should be made applicable 
to t~em. o~Jy If th;y so w1sh. All that the Bill should do is to enable any section or sub
~;echon 1f It so des1res to have the personal, rather than the customary law made applicable 
to 1ts members. 
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Commissioner, Southern Division . 

. I have con.c:ult(·d all the District Magistrates in th~ Division except th6' District 
:MaglStrate of Kolaba, and I am to state that I generally agree with the · · d b th K D' · M · VIew expresse y e anara 1stnct ag1strate. The other four District Magistrates wh h d 
an opinion are in favour of the Bill. 0 ave ex:presse 

Collecto.:.· of Kanara. 

'l'he lliU S<>eb to introJuee .a ~hange of vita~ importance in the law applicable to 
:Moslems. Th~ purport of the Bill IS that where m any particular case a party before 
the Court rehes (}n a cmtom as opposed to the .1\loslem Personal Law (Shariat) the 
·~atter sL0uld be allowed to prevail against the forll_ler. No doubt, the change in l~w is 
Intended to ~nsure ce:rtainty and definite_ness in the mutual rights and obligations of the 
.Moslem pubhc. ~ut all the same the ~ill appears to be of a sw'eeping nature. It may 
be t011ceded that m some cas~>s a parncular custom may be· irratwnal or unreasonable. 
But ~,wh instanc_es. are o~Jy far and few between. A court of justice hardly recognises 
a custom unless It IS ancient, r~a~Pnable and certain. 'l'he proper course to remedy such 
a defect would be to have a specific measure pMsed to make the customillegal. Bnt the 
preset1t J3ill, if passed into law V.'ruld have the effect of declaring every customary law 
illegal and ·void. It i'l dobtful wh~ther this principle will be acceptable even to . the 
majority of the moslems. It is cknr that in many cases, title to property is based on 
customary law wlJi;:-h has been recognised by a. court of justice .as not being opposer! to 
justice, eqllity and good <'··liSCience. The existence of one or two bad customary _laws 
referred to hi the Statement of Objects and Reasons appended. to the Bill can hardly be, 

·in my opinion, a justification for enacting a law which will have the effect of declarin<Y 
each and every custom -void regardless of its merits. . · "' 

I would therefore suj!gest that in view of the sweeping and vague nature of the Bill 
which seeks to introdtlce n ~hange of a doubtful nature on a subject concerning religious 
matters, the Governm~>nt may adopt an attitude of ne:utralify leaving the question to be 
decided by the majority .of the members concerned in the Legislature. · . . . . . . 

Commissioner, Northern· Division. 

I have the honour !o forw'ard copies· o£ ·certain opinions . 

. 2. The most authoritative opinion en the subje:ct seems to be that of Khan Bahadur 
Vali Baksh, _which makes it clear that the Bill would meet with some opposition from 
considerable sections of Mahommedm1s in this Division. · 

· . 3., In the first place tbe letter of Khan Bahadur Vali Baksh makes. it clear that, as 
far as this part of India i~ eoneerned, the only important part of the Bill is that relating 
to succession and inheritance. In the other matters mentioned in the Bill, i.e., betrothal, 
marriage divorce, mail'lteiJanee, dower ·adoption, guardianship, minority, bastardy, etc., 
the Mah~mmedans of thel'e parts an· alteady governed by the Personal (Shariat) law. 
It is not known whether there are different customs in this respect in other parts1 of 
India; 

4 . .As regards succession and inheritance, the f?llowing classes of Musalmans in this 
Division are subject to the Hindu Law :--

Cutchi 'Memons. 

Kllojas. 

Sunni Bohras. 

Molesalam Girasias. 

5. Khan Babadur Yali Baksh has pointen ront that for Cutehi Memons the Cutchi 
:Memons .Acts (Government of India Acts XLVI of 1920 and XX~IV of 1923) have 
already given that the pre.«cnt Bill p11rports to give. He has also pomted out that, even 
if the Bill was passed, there would still remain the difficulty in regard to property held 
bv the classes of Musalmans concerned in Indian States. 

• 6. It would therefore appear to be a matter for consideration whe!~er a Bill drafted 
on the lines of the CU:t<'hi Memons Act for other Musalman commUl'llt1es would not be 
preferable to the Bill now proposed. 

7 . .As to the intention lmderlying the Bill, it would appear to be the outcome o~ the 
pr&<;ent ' tabligh ' movement which i" gaining ground as ~ counterblast to t~e Hmdu 
4 Shul],hi ' 111owment. It is therefore clear that a contentious measure of this nature 
should not be supported in the absence of clear puNir demand for it. 
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Advocate General, Bomhay. 

I think the Bill is tov drastic and will cause both 8llll0yance and uncertainty. 

I would oppose it. 

District ~lagistrate, East Khandesh. 

I have the honoui to state that the :Moslem Personal Law (Shariat) should be made 
applicable to Muslims in British India instead of the customary law for the following 
reasons:-

Generally all over India the "!llo1'lem.'l are goYerned by the Law of " Shariat ;, and it 
is only an exception that in some cases the customary Law is applicable to certain indi
viduals or groups of Moslems oveniding the Laws of the Shariat. For instance, the 
lloslem Community known as Cutclli 1\Iemons 8(1. far followed the Hindu or Customary 
Law of inheritance instead cf Shariat:. But these very Cutchi 1\Iemons are now following 
or adopting the Law of inheritance as laid down in Shariat and giving up the· customary 
Law which was applicable to them. 

The Memons are not the descendants of the original .Moslem invaders of this country 
but are converts to Islam and becau!)(' of a few Hindu customs they follow, they have not 
been able to intermarry or h1termix with thf' rest of the Muslim'! in India and have' re
mained a separate community and haYe not lo"t their identity though they are more zealous 
than the rest of 1\Iuslim.'l in followint the cardinal prPcepts of Isla~ viz., Prayers (Nawaz) ; 
Fasting (Roza), etC. · 

It is to make such sn.all communities merge entirely into ont' large community, its 
parent body and have common la'v for all without exception that this Bill aims at and the 
educated Muslim public including those who are governed so far by customary Law would 
I believe welcome this Bill. 

Colleetor <'f Broach and Panch 1\fahals. ·,. 

I have the honour to enclose a ct•py of letter from Khan Bahadur Vali Bax A. Patel, 
11.L.C., and to .state that I agree generally )vith the views expressed by him. 'fwo other 
educated :Mahommedans were consulted by me. They are in favour of the Bill. 

K. B. Vali Baksh Adam Patel, M.L.C .. 

I have the honour to state that the Hindu Law is applied to those communities who 
were originally Hindus but have afterwards embraced Islam, only in matters of Inheritance 
and succession and in all oth.~r matters they are governed hy the 1\Ioslem Personal law, such 
as betrothal, marriage, divorce, dower, maintenance, adoption, guardianship, minority, 
bastardy, family relations, wilh:, lf'gacies, gifts, partitions, etc. In no other matters Hindu 
law is applied to converts to Islam, e.g., in Hindu law' joint family system is ~ecognised 
and a son as soon as he is hom acquires rights equal to that of his father in the ancestral 
property of hi'l father, but thi~ rule does-not apply to converts to Islam. Again the theocy 
of joint family business i~ not applied to them, and the relations between the members of 
Muslim family are governed by the Indian Contract Art and thC' Indian Partnership Act 
as in Mahomedan law itself there as no provision as such. Though the Hindu law of in· 
heritance and sueeession is applitd to the'!ll, the doctrine of survivorship is not applied to 
'them. · 

In the case of Cutchi Memons who are governed by Hndu law in matters of inheritance 
and succession it is pro,ided for the benefit of those who want to be governed by the laws 
of Shariat by the Cutehi J\fcmons Act 1920 and the Cutehi :Memons (Amendment) .Act 
1923 that any person who satisfies the prescribed authority.:_ . 

(a) that he is a Cutchi :Mt-mou and is a person whom he represented to be, 

(b) that he is competrnt to contract within the meaning of section 11 of the Indian 
Contract .Act, 1872 and 

(c) that he is resident in British India, may by declaration in the prescribed form 
and filed before the prescribed authority declare that he desires to obtain 
the benent o.f ths Ad, and thereafter the declarant and all his minor children 
and their df"!'Cen,larits shall in matters of inheritancee and sucC*ssion be 
governed by thl" ~fahoroedan law. 

In the above case of a Cr.tehi lllemon wants to give equal status to women he mav follow 
the procedure above mentioMd and 2,pply to :Moolem law of Shariat to him. In thls way 
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this Act ma?' be extended to th~;; other coml;llunitie~. _A.gain most of those communities 
are t?e subbJ~cts .of native state~ and ~n ·~he native states their own law (Hindu iaw) is 
applied and 1t w1ll create gret har@lup 1f the law of Shariat is applied to hem M the 
pro~rty situated in native states will be governed by the Hindu Mode of inheritance and 
·succession. In Gujarat the"'e communities belong to the agricultural class and their 
principal holdings are lands and houses and it will be very difficult task to divide a small 
piec€ of land containing 1'\ few acres when the daughters .are living with their husbands 
some 1~iles away ; in the District of Broach on account of Bhagdari tenure there iS a leaal 
hitch in subdividing the property among sons and daughters ; so a Ion.., standin.., ns~e 
recognised by the Civil Gourts is prevalent that daughters should not iclteTit the"' landed 
property if their fathet·, th~y are given instead ornaments and clothes at their marriaO'e and 
some amount in cash, wht'll thei1· issnes marry. · The Broach Shirasta recognised by the 
Civil Court should therefore be allowed to stand, otherwise it would disturb the harmony 
of the Boras and there would be many family feuds. 

Befor~ the year 1882 Hindus in British India were governed by· the Hindu Law of 
'I'ransfer, hut as their principles were not opposed to the principles stated in the Transfer 
of Property Act, that Act was ~:tpplierl to them entirely but these principles were opposed 
to the law's of Shariat as in the Cl:l'>e of transfer of property and gifts and so the 2nd 
chapter and the chapter of gifts was not applied to them and also to the Muslim cJOnverts, 
as in those cases they arc goYerncd by the Jaws of Shariat even today. 

In the case of marriage, dower, divorce, maintenanee, guardianship, minority bastardy, 
family relations, wills, legacies, and gifts Moslem law of Shariat is applied even today 
to all Moslems without any distinction among them. 

Even thQ.ugh Indian Majority Act is passed it does not apply to Moslems in the case 
of marriage, divorce, dower and in thtse cases the law that is applied 'to M()slem converts 
is the law of Shariat and not the Hindu law, and the same is the case in matters of 
maintenance and guardianship. · 

In the case of wakf also Mo~;lem Jaw is applied ~and whether a w'akf created by a 
Moslem is invalid is governed by the :Moslem Law and not the Hindu law. 

Looking to all these provisions there is no need of any fresh legislati(m and re,verse 
the whole law of succession and inheritance which has been followed for more than four 
hundred years. There iS no :il(wd to create fresh agitation among the Musalm.ans, when the 
generality of them have ~ot dem11nded it ; the time is not still ripe for it. 

Collector of' Ahmedabad. 

I h~ve the honour to enclose a copy of fhe letter r~ceived from the President, Sunni 
Muslim Wakf Committee who wen' eo11sult..:d on thEd subject. As regards the Bill itself, 
it will introduce revclutionary changes in the r .. aw as it has been understood and f?rmu
lated at present in many province;"; and it seems very doubtful whether the part1es _or 
the communities concerned will really benefit by the introduction of changes of th1s descrip
tion, at the present st~e of the evolution of Mahomedan personal law. 

President, Sunni Muslim Wakf Coinmittee, Ahmedabad. 

I have the honour to stnte t:hat my committee and. myself are in· pe7fect agr~ement 
with the object of the Bill, which if passed into Law, Will remove anomahes and ~fficul· 
tie3 often experienced in the administration of Muhammadan Law, but I am afr~~· the 
drafting of the Bill is not ~o accurate and comprehensive ~s to obviate _all chang;s of .bt:gants 
adopting subterfuges to circumvtnt it~ provisions. The time at my d1sposal bemg hm1ted, I 
have not attempted to re-draft the Bill. · 

1\fr. I. [. Chundriga~, Advocate, Ahmedabad. 

I am in perfect ao-reemmt with the object of thls Bill and the provisions contained 
therein. The s;'stcm of inheritance presented by the Quran m.ad_e not only a g~~at advatnce 
on any system prevalent in any civilized community then, but 1t lS such an.e~c\ en\"Y~ e~ 
that it gave in the 6th century, A.D. rights to worn~~ and others, for wh1c t ey ave o 
clamour even in tbc :!Oth century in several commumtles. 

· · · n· d · fi ences on the Muslims in variom 
The customarY law owes 1ts or1gm to m u m u . 
· Th. t ' . 1 · almost all cases sets at nau..,ht the 1mprovements made by 

plal'es. e cus oma!) aw m . "' · h 1 forms 
Islam in the Law of Succession prevalent before the mtroductiOn. of. t e sa uta;r r~ 
by Islam. 1\[uslim opinion w-ill therefore greatly welcome the pnnCiples of this. Bill. . 
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Section 2 of the Bin is howe>er not well-worded. There are se-reral cases of &uccession 
to the property d r; )J uslim, in which non-:Muslims are parties and as the Section 2 is 
worded, it will not apply to cases, in which non-'Muslims may be parties. This defect 
will give an easy l1andle to those, who want to evade the law of the Shariat. 

I therefore suggest that Section 2 may be split up and worded as under :-

(i) N'otwi1hstanding any custom, usage or law to the contrary, all qut'stiong 
relating to the succession to the property of a :Muslim and partition thereof 
shall he deeided according to Shariat. 

(ii) Notwitl,stancling any custom, usage or law to the contrary, all (1uestions 
relating tr, betrothal, :marriage, divorce, maintenance and dower of a Muslim 
~;hall l;e decided acoording to Shariat. 

(iii) N(,fwithstanding ap.y custom, usage or law to the contrary, all questions 
relating to guardianship, minority, bastardy of a Muslim and all questions 
relvting to wills of alll.d gifts by a Muslim and any question relating to the 
special property of a :Muslim female shall be decided according to Shariat. 

(iv) Notwithstanding any custom, usage or law to the contrary, all questions 
relating u, wakfs, religious usage or institution shall be decided according 
to Shariat. 

( v) That uotwithstap.ding any custom, usage or law to the contrary, no adoption 
by a Mnslim shall be valid. 

Mr. A. 0. Koreshi, Retired Collector. 

The Bill for the application of the Muslim Personal Law (Shariat) to the ::\Iuslims of 
British India has long been overdue and is unexceptionable. It is in accordance with 
the cherished wisht>s f.·f the Muslim community. It is the law for Muslims in all l\lm;lim 
countries, and was the law for them until the advent of the British in India. 

The l\1 nslim e:ommunity is one and indi>isible, and it is in the best interests of the 
proft>,ssors of that faith that their Personal Law should be made applicable to them in all 
their social and peJ·som1l relations. It is the Koranic Law which the Muslims belhm~ to 
be the infallible tmd equitable God-made and not a man-made Law for the Muslim nations 
of the world. This Person'al Law, therefore, naturally a voids the destructiTe extremes 
of Capitalism and Communism. It is so to say a half-way house between Capitaiism and 
Communism in their worst forms. It holds .Aristotle's mean as the best law for mankind 
in their social and pcrHona 1 relations. 

'!'here nre a few small sections of Muslims very restricted in number-and k;nown 
by some speci.fic names who follow the Customary Law, such as the l\Iemons, Khojas~ 
:Molesalams, etc. But these are not only small in number, but the enlightened members 
amongst them have, for various reasons such as the advancing tides of Socialism and 
Communism, awakened to the needs of the situation and evince a real yearning for the 
Muslim Shariat Law. ~me of them are very orthodox such as the 1\Iemons, and thes~ 
have an enabling law enacted so as to have the Islamic Law made applicable to them by 
choice, and there are others, barring, perhaps, only a negligible few, who are anxious that 
what is applicable to them in theory should also be made applicable to them in practice. 
No doubt, H•me of: them follow the Customary Law which is so vague and indefinite and 
which is really not in consonance· with the Islamic faith which they profeS~>. 

The ~lusli~l Personal Law is a codified and definite law, whereas the Cw;tomary 
Law, in the t·eal sense of the term can, scarcely be said to be codified. On almost every 
individual ease, the family cu;stom has to be ascertained and much research work h 
needed for this. Much valua.ble time and energy of judicial Courts is wasted in 
ascertaining it, and even then, it is so changeable and vague that one Judge may, on 
the evidence adduced by each party, rarive at one conclusion and another at another 
conclusion. Thus, there is a great likelihood of injustice being done. It is in the 
interests of the Courts themselves a.s well, an.d in the interests of fixity and uniformity 
that the Personal J..~aw ~;hould be made applicable to so large a community aB the Muslims 
of British India. 

'l'hc succession to land which is based on custom creates much heart-burning amongst 
the women-folk and younger members of a family, and often gives rise to much embitter
ment, family feud an,l avoidable lit~ation. 

"!l!oreover, Cu:;toru in the ease of Muslims is not ancient as in the case of the Hindus, 
and has really, in most cases, come to take the place of the Personal Law (Sbariat) after 
the advent of the Driti~h in India. '' To constitute a nlid custom, as Rattigan put<J it. 
LlOOLAD 
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'· t1e usage ·which g-or.s to support it must be ancient, invariable and reasonable ". 'rhe 
Shariat 1Jaw naturally supersedes Customary Law the moment a person comes under the 
jurisdiction of the Shariat Law which does not recognise custom as such except that which 
may have been incol'J-'Orated into it or that which may be in consonance with it. 'l'hus 
in the case of the l\lussulmans, custDm cannot be said to be ' ancient ' in the '>arne sens~ 
as it is in the case oi the Hindus. 

Clliltom, unfortunately, relegates · woman to a very subordinate position in the 
proprietary heirarchy of inheritance, and she has a very great grievance against the 
application of Cust11mary Law to her in preference to the Personal or Shariat Law to 
which she is subject and which ought to be made applicable to her in all her social 
relations. The grievance of woman, in this matter, is so great that other nations unri 
communities, including Christians and especially the Hindus, have been awake11ed to 
a sense of jm;tice to her and are gradually doing their best to bring such law'! in line 
with the i1ighly commendable and liberal attitude adopted by Islam iri this connection. 
An enactment making the Personal or Shariat Law applicable to Muslim women in 
general alone wiil re~tore her to the pristine sanctity, purity and equity of her destined 
and unequivocal place iu the Muslim family life, in matters of betrothal, marriage, 
divorce, inheritance, special property ·of females, maintenance, dower, adoption, guardian
ships, etc. 

1'he Muslim Personal Law partitions the family fortunes of a Muslim family with 
great precision ~md enquiry and in full arithmetical proportions. It takes into full 
account the rig-hts of a mother, wife and daughter in the family estate, as also of brothers · 
and sisters. It thus eng('nders a feeling of equality, equity and justice amongst the 
members of that great corr<munity. 

The application of such a Personal Law will not only distribute the family wealth to 
almo:>t all the nearest family members of a large Muslim family, but in my humble opinion, 
from the point of view of 'State as well, it will greatly help to prevent the Hprcad and 
permeation of commnni~:;tic ideas amongst the masses of eighty millions of 1\luslims 
inhabiting this great c01mtry,-ideas which, as is generally recognised are a great menace 
at present to the peace, tranquillity, orderly and good government of the country, which 
it should be in the best interests of the State to nip in the bud. 

On these grounds, tl1erefore, I heartily support the Bill. 

No. 13.-UNITED PROVINCES. 

Government, United Provinces. 
IN continuation of this Government's letter No. '1494, dated July 21, ~936, I~ ~m 

directed to submit a copy of the opinions recorded by the Honourable Judge~ of. the Chlef 
Court of Oudh on the J.•rovisions of the Bill to make provision for the apphcatwn of the 
Moslem Personal Law (Shariat) to Moslems in British India. 

Copv of opinions reeorded by the Honourable the Chief Judge and the Honour-
. able Judges of the Chief Court of Oudh. 

1'hi:; is a wry couteutious Bill and there is .no unive~al de~an~, a~on~':l~ Moslems 
·all over India for the principle underlying this Bill. The Shanyat Will ftrst have to 
te codi11ed and made exRet before courts will. be in a ~osit~on to say what 1\foslem Pe:s~na~ 
Law is. The Bill will raise more difficulties than It w1ll resolve, and I am there ore 

{)pposed to it. 
E. M. NANA VUTTY, I.C.S. 

1 am whol~-hearted.lv in favour of the Bill which is backed by M.uslim public opi~ion. 
· · nf 'th eater de:fimteness and certamty 

The Bill is no more than an attempt to e orce WI gr d Ass c· 'l Cot ts 
the principle um!erlying section 37 (1) of the Bengal! N. W. P. an am x I;~ie:u'ce 1~~ 
Act (x.Il of 1887) The Shariat has long been codified and courts ca~ e P 1\I 1: '" · · · · · · which parties are 11 ns mts. 
difficulty what<'ver in giving effect to 1ts prov1s1ons m cases m · 

M. ZIAUL HASAN. 

· · · f1' ded as -transcedent law in this country. 
J do not apJn·o•e ort·t~Ils Bl~ll. . CuOstodmh 1~-hreo...,::e (J'overned by well-reoognised family 

Tl •, a ]arf1'e bodv 0 l.lUSlffiS lll U " "' . . [, } 
I ere 1'> "' . . . . t They are sure to dlSapprove u. sue 1 

and tribal customs m matters of mhentance, e c. 

a measure. 
BISHESHWAR NATH SRIVASTAVA, O.B.K, 

· Chief Judge. 
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No. 14.-BURMA. 

Gonrnment of Burma. 

I AM directed to say that the Bill together with its Statement of Objects and Heasons, 
wa.-> published in the Bt;rma Gazette of the 30th May 1936, and that the fact of such 
publication was duly intimated t.o the public iii a press communique which was issued 
in English to the Press generally on the 23rd May 1936. 

Copies of the opinions received are forwarded for the information of the Govern

ment of India. 

3. Jt will be observed that the Bar As.sociation, Mandalay, and the Chulia Muslim 
.Association, Ha11g-oon, are in favour of the. Bill. 'Yhilst the Burma Moslem Society sees. 
no IJecf..'ssity f!•r such :t Bill in Burma as the law in force at present by virtue of section 
13 of the Burma Laws Act is sufficient to meet the demands of Moslems in Burma. 'fhe 
Honourable .Judges ol the High Court of Judicature at Rangoon besides offering criticisms 
on tlJC itJCompkltmess of the Bill as it stands, have point€d out the difficulties that would 
arise if, as contemplated by the proposed Bill, the personal law of the Moslem.'), was made 
applicable also in GUestions regarding gift11 and partitions. • 

4. His Excellency thl~ Governor in Council has given the matter his careful considera
tion and agrees witb thE' Honourable Judges of the High Court that the proposed Bill 
.aims at a great change in the personal law of the Mohamedan community and should not 
be made :tpiJlicable to Burma on the eve of Separation. 

Registrar, High Court of Judicature at Rangoon. 

am directed to forward the following views of the Honourable Judges :-

'l'he Bill as it standJ:i appears to be incomplete. The ~Ioslem Personal I.aw already 
.applies for certain purposes to Mohamedans so. far as the Honourable Judges are awat·e 
in a1l produces. In Burma the Burma Laws .Act extends this law to l\Iohamedallil as 
regards marriage, divorce, succession, inheritance and so on. For this Bill to be complete 
a schedule of repeals i~ required, and this schedule would include the Burma Laws Act, 
the Oudh I~aws Act and so on. 

With regard to the .Act itself the :Moslem Personal Law in matters of \luccession, 
betrothal, marriage, diYorce, maintenance,. dower, adoption, guardianship, minority and 
so on migbt well be made to apply to ~lohamedans so far as their personal and family 
matters are concel'nEd. 'fhe Honourable Judges do not, however, think that the Moslem 
Personal Law ~>l10nld bll applied to l\iohamedans where such law directly over;ules Lhe 
~enel'lll law of the StatP, and would therefore leave out from clause 2 the words " gifts " 
and " partitions ". There is no reason why l\lohamedans because of their religion should 
be ullowE'd to n;.ake gifts <'f immovable property without executing a registered deed. 'l'he 
extension •Jt ::\lohamedan law to gifts to a very great extent takes away from the value 
()f tl~e entries in the R<·gistration Office,. wh!.ch.should be a complete list of all changes of 
()wnership of intere11t in the land, and the same applies to partitions. Other eommunities 
would be a fleeted by this. Wherever l\lohamedans are. concerned the compulsory registra
tion in this register would not be applicable to all changes of title in land, and therefore 
members of other <:ommunities might find themselves buying land from l\Iohamedans in 
good faith with c<,mplete title according to the Regll:.iration Office registers and yet tind 
that their vendors have no title whatsoever, having already given away their interest to 
.some other Jtobamedau by a gift, which, if this Bill came into law, would be l.egal and 
valid. 

Iu any event the Honourable Judges do not think that a Bill which aims at this 
great chauge in the p{'t'sonal law of the l\Iohamedan community should appl); to Burma 
on the eve of separation. If Burma wishes to give this privilege to l\Iohamedans who live 
in Burma, it is Burma ''ho should give such privileges, and not India as a fiual farewell • 
gift. 

'l~he Burma Moslem Society, Rangoon. 
My Society fet'ls that the law at present in force by virtue of section 13 of the 

Burma Laws .\ct is suffi<:ient to meet the demands of l\Ioslems in Burma. 

~[y Society does 11ct see any necessity for the proposed Bill in Burma. 

" Bar Association ", Mandalay. 

1'!1(• Hssociatiou llpproves of the Bill in its entirety. 
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Chulia Muslim Association, Rangoon. 

:My Assodation has considered the proposed Bill very carefully and has come to the 
conclusion that the .Assoeiation should support it very strongly. The Association is aware 
that there is also a Hry strong feeling amongst the Muslims to ha.ve their personal 
law (Shariat) to govern them. 

Soorti Mohamedan Association, Rangoon, 

M;v Committee have gone through the Bill very minutely and they entirely agree with 
the obJects and J'easons ·put forward by the Mover and are in favour of the Bill. 

Burma Indian Chamber of Commerce; Rangoon. 

'l'he Chamber strongly supports the Moslem Personal Law (Shariat) .Application Bill 
by 1\Ir. H. 1\I. .<\bdulla, M.L . .A • 

Rangoon Memon J amaat. 

1. This general meeting of Memon Community of Gujarat and Kathiawar, residing 
at Rangoon, is l'ntirely acquiesced with the proposed Sheriat Bill, introduced by Moulana 
H. M . .Abdulla, J\'I.L . .A., in the Legislative Assembly, and most strongly support it. This 
meeting respectfully appeal to the Government of India that the Bill should be passed 
into the Law, so that cases between the Mussalmans be decided only according to the 
Sheriat of Jslam ; and that no case of the Mussalmans personal law be decided under any 
customary. or non-Muslim laws. 

2. This meeting si,ncerely requests all the members of the Legislative Assembly and 
particularly to the Muslim members to support the Bill most vigorously and unanimously. 
It is a long-felt religious need of the Muslim. Therefore the Bill ought to be passed into 
the Law. 

3. This meeting most earnestly urges to the Government of India, the favour of adding 
the Sheriat Bill into the book of Statute which has been introduced into the Legislative 
Assembly, by l\foulana H. M. Abdulla, M.L . .A. 

Jamiyat-e Ulama-e, Burma. 

Our .T amiyat heartily support the Shareeat Bill' which is introduced by Mr. .M. 
Abdullah, ~I.IJ . .A., and circulated on 17th April, at the Delhi Session. 

We are sure Government of India will also support this Bill as it is one of the mo3t 
important lJjJls specially for the amelioration of the condition of Muslims of India. 

No. 15.-0RISSA. 'r; 

Government of Orissa. 
'l'HE Mohammadan population in this province is small and, although the represents· 

tive Mohammadan opinion in the province is generally in favour of the Bill, Government 
agrE!e with the opinion of the vacation Judges of the Patna High Court that, as far as this 
province is concerned, the Bill is unnecessary as the Mohammadan Law is always applied 
by the Court> in all the matters referred to in the Bill. 

The Bill was published in the Orissa Gazette ofi the 29th May, 1936, in English 
only. 

Copy of the opinions of the Hon'ble the Vacation Judges. 

So far as this Court and Courts subordinate to it are concerned the Bill is useless. In 
all the matters referred to in the Bill Mohammedan Law is always applied, as far as it can 
be applied. 

(Sd.) K. M. NOOR. 

I fail to see how this Bill will be an impr_ovement upon the administration of Moham
tnadan JJaw in this Province. 

(Sd.) S. P. VARMA. 



No. 16.-BENGAL. 

Gowrnment of Bengal. 

1 AM to forward for the information of the Government of India copies of sorue 
opi11ions received from selected officers and .public bodies consulted. 

The Hill proposes to make the :r.Iuhammada~ Law applicable to all Muslims thro_ugh
out British lndi1 with special reference to certain items such as betrotha~, marr~age, 
divorce, maintenance, dower, adoption, guardianship, ~in~rity, bastardy, family relat10~, 
will. legacies, gifts, partitions, religious u:sage3 or IDstltutwns, etc. The Governor m 
Cou.ncil is advised that the l\Iussalmans in this Presidency are to a ve~ large extent 
governeJ by the provisions of Muhammadan Law_ in virtue of the operation of Act XII 
of 1887, unlike the ~Ioslems of certain other provmces where t~ey are governed to a con
siderable <•xt;~r.t by numerous customs, practices, local an_d tr1b~ law that abr?gate t~e 
Muslim personal hw. So far i~ Bengal is concerned there 1s no w1des?read 1\I~hm public 
opinion at JH'eseut pressing for legislation of the nature contemplated m the B1ll and there 
is no tlifricultv here which le!rislation of this type may be expected to remove. The 
Gon·rnor in f_'OJmcil is not" therefore in favour of legislation on an all-India basis as 
contemplated 1>~· the Bill. Having regard to the exist:nc~ of d~e~ences in . ~ere~t 
provinces, he would rather favour legislation on a provmc1al basiS If· any legiSlat~on IS 
demandeJ at all, with reference to the difficulties and requirements of the particular 
provin·:t~ concerned. · 

I am to acl<l that the Bill was published in the Calcutta Gazette of the 5th December, 
19:!.5, and was also translated into Bengali. 

District Judge, 24-Parganas. 

I have cowmlted my colleagues, and one and all are opp(lsed to the provisions of the 
Bill. l myself also subscribe to that opposition. 

In the iir&t place, in my opinion, the principles upon which the Bill is founded have 
lJecn to a gn•at extent already recognised in this Province. Under the Government of 
India .Act of 1915 the Governor General in Council has power to repeal or alter any of 
the pro,·Jsions mentioned in the fifth schedule of that Act.. This power is conferred upon 
him under Section 131, clause (3) of the Act. Under the India Act the Governor General 
in Council, therefore, has the power to alter the Law to be administered in cases of 
inheritance, suee('ssion, contract and dealings betwee,n party and party. The propo.sed 
Bill t•oni:a:ns in Section 2 a provision that notwithstanding any custom, usage or law to 
the contrary, all questions regarding succession and the like shall be governed in future 
by the Personal Law of Moslems where the parties are Moslems. The Bill, therefore, in 
a measure takes away the power conferred on the Governor General in Council by the 
OovernnH•nt of India Act to alter the Personal Law of Moslems under Schedule 5 of the 
..\.ct. 

So far as the Province of Bengal is concerned the existing Law o~ Moslems is provided 
for in ~ection 112 of the Government of India Act. That Section provides, '' The High 
Court at Ualcutta in the exercise of its Original Jurisdiction, in suits against inhabitants 
of Calcutta, shall in matters of contract and dealings between party and party, when both 
parties arc hUhject to the same Personal Law or custom having the force of Law, decide 
according to that Personal Law or custom having the force of Law, and when the partielil 
are subjr:>ct to different Personal Laws or customs, decide according to the Law or custom 
to whieh the do>fendant is subject ". The Personal Law to be applied, however, in such 
cRses must be such as has not been abrogated by the Statutory Law of British India. 

. 'fhe ~ofu~sj] Courts .in Bengal which £all outside the jurisdiction of the Original Side 
of ~he II1gh Court, SectiOn 37 of Act XII of 1887 applies, and the Civil Courts have to 
~ee1~le ~11 questions relating to succ~ssion, inhr:>ritancE", marriage or any religious usage to 
~nshtutJOn by the :Mahomedan Law .m ~e cases where the parties are l\Iahomedans except
mg so far as s~eh Law has by Legislative enactment been altered or abolished. In other 
eases, not. provid?d ~or by a_ny other Law for the time being in force, the decision has to 
he .accurdwg to JUShce, eqmty and good conscience. There are also judicial decisions in 
whiCh custom of inheritance prevailing in a particular family has been recognised, but 
~neh cases are few and it is difficult always to prove invariable eustom. 

~his. will.sl~~w that the principles upon which the 1f06lem Personal Law (Shariat) 
:'-pphcat10u n •. ll1s fo~ded have been already recognised in this Province. It may be that 
m other Prov1uces legiSlation is necessary-for example in the PunJ'al. 'b t · . . h I . I . ' v-- u ' lD my 
()pnuon, sue eg1s at10n should be undertaken by the Provincial Legislature alone. 
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It cannot he denied that the pToposed Bill would introduce far-reaching and almost 
re,·olutionary changes in the social structure of the 1\Ioslem population of India. For 
example, under its provisions all questions of, minority would have to be decided accord
ing to !\1oslem Personal Law ; and this would result in the Indian l\Iajority Act and the 
Guardian and Wards Act ceasing to have any application in the case of Moslem minors . 
. Another mstance in which the Bill would lead to difficulty would be with regard to usury 
. which under :.Moslem Shariat Law would be entirely forbidden. Still further if the 
Shariat Law is to prevail, then a Moslem who renounces the Moslem faith would be 
excluded from inheritance--a rule which has been abolished under the Freedom of Religion 
Act of 1850. 

The t:hariut Law may be several centuries old but it contains no element of progress . 
. Any attempt to prohibit Legislative interference with it and to enforce its provisions would 
be a retrogra•le step and, under the sanction of religion, would fetter modern progressive 
scciety with the shackles of an ancient Code. 

I am, therefore, of opinion that the Bill should be opposed. The Bill also is bad in 
that it makef: no provisions for cases in which both the contesting parties are not Moslems 
and the very word " Shariat " in the Bill is itself indefinite and takes no account of 
divergencies in the Shiah and Sunni Moslem Laws. 

District Judge, Chittagong. 

1 have the honour to state that the Subordinate Judges in this district (all Hindus) 
are opposed to the Bill on the ground that Customary Law has been assigned a high place 
in Islamic Jurisprudence and as such its abolition may be fraught with serious consequences 
specially in the minds of illiterate people. 

2. The Muhammadan Judicial Officers of the district are, however, all in favour of the 
proposal in the Bill that all l\fusalmans in India should be governed by the Shariat 
(Codified Law of Islam). In their opinion, the provisions of the Bill, if ;passed into Act, 
will have a salutary effect on society ; make the law definite and uniform all over India 
and saYe the community from going into evidence about the existence of any custom. ' 

3. Personally, I have no views. 

Muslim Chamber of Commerce, Calcutta. 

l\ly Committee have noticed the growing volume of public opm1on among the 
.Mussalmans in favour of the provisions of the Bill and they feel that any customary law 
·or usage cannot be a substitute for the Muslim Personal Law (Shariat) where the parties 
happen to be Mussalmans. The administration of Anglo-M:uslim law in India is essentially 
wrong in principle and its application in civil cases has resulted in a system of case law 
which is neither uniform nor satisfactory with the result that in cases of succession, 
inheritance. of property by females and, etc., different usages have acquired the force of 
law in different provinces. 

These obvious deviations from the Shariat with regard to certain fundamental rights 
and obligations relating to the personal law of th€ Mussalmans, have been the subject of 
acute controversy and have been looked upon with disflavour by 1\Iuslim public bodies all 
over India. 

l\Iuslim Personal Law has been so modified by the Anglo-Muslim Law in India that a 
Bill of this kind was long overdue. The provisions of the Bill, if accepted, will go a long 
way to the amelioration of the economic condition of the 1\fussalmans, will preserve 
pr~perty :right11 of their women and make their religious usages and institutions safe from 
the encroachment of alien principles of legal jurisprudence. If the Government agrees 
to the principles contained in the Bill that has been circulated, the administrative diffi
culti,~s attendant on the practical application of the measure can be overcome without 
much difficulty and as the decisions o,n the principles embodied in the Bill will be applicable 
only whereo the parties are Muslims, other communities need not be apprehensive of any 
encroachment on their religious or personal rights. 

l\Iy Committee are conscious of the far reaching changes that the present Bill proposes. 
to bring about by reinstating the Muslim Personal Law (Shariat) as the rule of decisions 
in ca"es where the parties are Muslims and they are also conscious of the possibility of 
opposition to it from some quarters but they believe that any such opposition will he 
nctt:ated by personal motives and confined only to certain parts of the count~. 

Mv- Committee believe that the duty of the Government in this respect is perfectly 
cle~r .. The-~- have to allow and afford ample opportunities to the Mussalmans to enjoy 
thl' protection of their own law in contradiction to the customary law and usages that have 
Mquired Iegal sanction in this country. · 
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:My Committee also~esire to point out that the P!Oct;dure adopted to enforce this 
Bill when it is placed on the Statute Book should be to recrwt liiussalmans to conduct such 
cases as fall within the purview of the laws contemplated by the Bill as this will help in 
modelling the case law on proper lines. 

~Iy Committee desire to give their unanimous and unqualified support to the provisions 
of the ;\luf'lim Personal Law (Shariat) Application Bill and hope that the Government 
would lend their support to its passage and see that the Bill is passed into law. 

Bar Library, 24-Parganas. 

'l'he viewk. of the Association are strongly opposed to t4_e_Bill. The various systems 
of customary law affecting social matters of different communities of Moslems in the 
country were evolved as by a natural process by the respective provinces each according 
to the peculiar habits ofi its people, their social conditions and needs, which are not likely 
to be Letter or even so well served by a rigidly uniform and inelastic system which the Bill 
seems to introduce. The reduction of these diverse systems of customary law to the dead 
level of an ideal uniformity so attractive to theoretical reformers would involve . the 
saerifil'4i' <'f much that is valuable and useful in these systems. Besides, the customs that 
are enforced by the Courts are certain and reasonable. The Bill, if passed into law, would 
in effect introduce an unwanted social revolution and as such my Association is of opinion 
that th~ Bill is unnecessary.· 
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