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PATRI DILECTO 
FILIUS GRATUS 



What the notions of "form" and "harmony" were 

to Plato, that the notions of "individuality'' and 

"competition" were to the nineteenth century. 

God had placed his bow in the skies as a symbol; 

and the strip of colours, rightly read, spelt "com

petition." The prize to be competed for was "life." 

Unsuccessful competitors died; and thus, by a 

beautiful provision of nature, ceased from con

stituting a social problem. 

-A. N. WHITEHEAD, Adventures of Ideas. 



PREFACE 

W!
TH THE RISE to power of the National Socialists in Germany 

liberal political institutions collapsed like a house of cards 
tumbled over by a gust of wind. The rapidity and complete

ness with which liberal institutions were destroyed suggested that 
the spirit in which these institutions were originally conceived 
had reached a heretofore unsuspected stage of inner degeneracy. 
For no nation, however severely beaten into submission, however 
cleverly seduced by the winning wiles of a master propagandist, 
would calmly submit, without resistance or civil war, to the wanton 
destruction of political institutions if these were securely and 
deeply rooted in the spiritual consciousness of the people. That it 
was possible expeditiously to annihilate liberal institutions with
out more than a murmur of dissent is eloquent testimony to the 
degeneracy of German postwar liberalism. 

How was it possible for prominent professors, judges, lawyers, 
and civil servants, who before 1933 were professed liberals, to ac
cept, and some even to acclaim, a despotism that not only repudiates 
the fundamental postulates of liberalism but seeks actively to ban
ish every liberal institution from the face of the earth f It is the 
purpose of this study to suggest a possible answer. 

In 1837, when a Hanoverian government abrogated a constitu
tion it had sworn to uphold that act met with vigorous popular 
protest, a protest that found intellectual expression in th~ now 
famous statement drafted by seven Goettingen professors. But in 
1933 those German intellectuals who did protest against despotism 
were conspicuous because they were comparatively few. In 1933 
there was no Dahlmann to ask, as he did in 1837, "Must I teach 
henceforward that the supreme principle of the State is that 
whatever pleases those in power is law 7 As a man of honor, I would 
cease to teach rather than sell to my audience for truth that which 
is a lie and a deceit." That there was no organized collective re
sistance in 1933 such as there was in 1837 suggests, not that the 
German intellectual of the twentieth century was any less brave 
or vocal than the intellectual of a century before, but rather that 
his liberal convictions were less securely and deeply rooted. 

In view of this the suspicion arises that liberalism was not 
murdered, as is often said, but that it committed suicide. The 

[vii] 
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suspicion arises that probably the death of the liberal ideology 
in Germany and the subsequent destruction of the institutions 
which were originally conceived and established to translate its 
aspirations into practice is to be attributed less to the machinations 
of Hitler and the National Socialists than to the liberals them
selves. A desire to test the validity of this hypothesis motivated 
the undertaking of this study. And if liberalism, by some inner 
necessity to be found in the ideology itself, develops from some
thing live and vigorous to something decadent and degenerate 
then this analysis, although confined for the purposes of this study 
to Germany, should have especial interest to those who are con
cerned about the survival of liberal political institutions wherever 
found. 

To ascertain when and how liberalism as an ideology became 
decadent in Germany is the purpose of this study. Except by im
plication I have not tried to answer the somewhat more difficult 
question why liberalism became decadent. Confronted with the 
formalism of a Kelsen, who, while asserting himself a liberal, in 
effect declares every state to be a Rechtsstaat, I have endeavored 
to search further for the roots of his thought and to examine the 
development that produced him. The process of formalization 
that characterizes the decline of the liberal ideology is described 
in the pages that follow. 

Although, for the purposes of this study, attention has been 
focused primarily upon the development of ideas rather than in
stitutions, I do not feel that my study is unrelated to practical 
political developments. I recognize a mutual dependence and a 
reciprocal influence between ideas and institutions, between 
theory and practice, between ideologies and practical politics. 
Ideas are not generated in a vacuum. They do have a sociological, 
as well as a physical, background. In focusing attention primarily 
upon ideas I attempt to keep this in mind but I am particularly 
aware that institutions, as the structural expressions of conceptual 
schemes, need a consistent ideational foundation if they are to 
enjoy a vigorous and live existence. 

Vigorous institutions require deep-rooted convictions. So long 
as there is a close correlation between the faith, the aspirations 
and ideals, of any particular society and the institutions that are 
established to translate those aspirations into practice, the order 



Preface 'ix 

thereby created appears stable, rational, and orderly. When, how
ever, this close correlation is lacking, when institutions, in the eyes 
of the great mass of people, fail to fulfill the faith which originally 
inspired them, the order becomes disorder, the system appears 
irrational and degenerate. Rationality itself, then, is in large 
measure a function of the relationship between man's faith and 
man's deeds, his "inarticulate premises" and his experience, his 
philosophy of life and his way of life. While I have directed my 
attention primarily to an analysis of the development of the liberal 
ideology, I have by implication, I believe, said something of sig
nificance about the development of liberal institutions. Political 
institutions are shaped, to a considerable degree at least, by man's 
conception of himself and of his place and function in society. 

If we recognize that liberalism in the Germany of 1933 was · 
decadent the logical inference is that there must be some liberalism 
"as it ought to be." The word decadent itself suggests a departure 
from or perversion of original or integral ideas. If one acknowl
edges the degeneracy of postwar German liberalism as it found 
expression in the writings of men like Kelsen and Carl Schmitt 
(and one is forced to do so if he concedes that irresponsibility is 
incompatible with individual freedom) he must further concede 
that there is such a thing as liberalism integrally conceived. The 
notion of decadence presupposes it. 

Accordingly, the first task of my study has been the reconstruc
tion of liberalism as an integral system of ideas, the delineation of 
the idea of liberalism in the Platonic sense. Since definitions at best 
are but symbols of a process of thought, I have not endeavored to 
define liberalism in succinct phrases but rather to distinguish it by 
describing in some detail the attributes that characterize it. In 
order to do so it has been necessary to examine the philosophical 
roots of liberal thought, to find the fundamental presuppositions 
that constitute its "inarticulate premises." 

Thus, so far as my study is accurate, it should contribute some
thing to a more precise conception of liberalism. This is needed 
today and especially in our own country where practically every
one calls himself a liberal and embodies in the term all that is 
congenial to his particular way of thinking. It has been customary 
in this country to distinguish the continental meaning of the word 
liberal from the American use of the word. Now, although it has 
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been fairly clear that when a contemporary American uses the 
word liberal he means something very different from the eight
eenth-century continental meaning of the word, it has not been 
clear in a positive way what he actually means by it. This confusion 
is possibly the result of an uncertain, if not aberrant, conception 
of liberalism. For the sake of clarity, the word liberal should be 
used to describe one who believes in liberalism; it should be more 
precisely defined than it is today or else it should be abandoned. 

After describing the fundamental elements of integral liberal
ism, as found in German thought and elsewhere, I have endeavored 
to trace, through the works of representative German politico-legal 
thinkers, the process by which these elements were in part dis
carded and in part transformed into concepts with different mean
ing and implication. By tracing the dialectical evolution of 
fundamental liberal concepts I have tried to ascertain if there is 
some "law" of development peculiar to liberalism. 

This analysis is based largely upon the writings of representa
tive German jurists. Since in Germany it was the jurists more 
than any others who concerned themselves with the problems and 
concepts of political thought it is impossible to make any clear 
and decisive distinction between political and legal thought, even 
if it were desirable to do so. I have made no pretense at exhaustive
ness, but I have tried to select thinkers and writings which ap
peared to me to be most representative of trends of thought 
characteristic of the period under examination. The broad general 
development has interested me more than the details of debates 
within particular schools of thought, the highway of thought more 
than the innumerable byways that lead from it. 

Throughout I have sketched the development of liberalism with 
particular attention to its elements as I believe them to be. I have 
been more interested, therefore, in the changing meaning and 
evolution of certain fundamental concepts than in the chronologi
cal, strictly historical, development of political ideas. The logical 
development of a concept rarely, if ever, corresponds to its chrono
logical treatment by various writers, and, in order to clarify my 
analysis, I have abandoned the strictly historical method of ex
amination in favor of a logical method. 

To some extent I have sought to correlate the development of 
liberal political concepts with similar developments in other fields. 
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Such correlations are necessarily incomplete but are intended only 
to indicate here and there that tendencies found in political-legal 
thought are not peculiar to this realm of thought alone. These 
correlations serve only to indicate that modes of thought found in 
political-legal philosophy are part of a general intellectual con
sciousness peculiar to the period and society under examination. 

This study should be regarded as an interpretative e_ssay since 
it makes no pretense to fathom what is an infinitely broad and 
fathomless subject. If, however, it suggests an interpretation of 
the development of liberalism which has remained undiscovered 
or neglected by other writers, it will have justified my efforts. 

For their friendly encouragement and constructive criticism I 
am indebted to Professors William S. Carpenter. and Gerhart 
Niemeyer of Princeton University under whose direction this study 
was originally begun and submitted as a doctoral dissertation at 
Princeton. I am particularly indebted to Professor Niemeyer for 
it was his keen and original insight into the problem and· his 
familiarity with German sources that guided me through a maze 
of literature and aided me immeasurably in the task of analysis. 
I owe a special debt of gratitude to my former colleague Professor 
Malbone W. Graham of the University of California at Los An
geles for a painstaking reading of the manuscript that helped me 
to avoid many errors of style and of thought. 

But it goes without saying that for any errors of fact or of 
judgment which may be found in the pages that follow I am alone 
responsible. 

Los ANGELEs, CALIFORNIA 

January 26, 1943 

JoHN H. HALLOWELL 
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