REVIEW COPY

THE JOHNS HOPKINS, PRESS, BALTIMORE, MD.

P'rice.f

Please send a copy of your journal containing the notice.



SEMICENTENNIAL PUb......

OF

THE JOHNS HOPKINS UNIVERSITY

1876-1926



THE CONSTITUTIONAL JURISPRUDENCE
OF THE
GERMAN NATIONAL REPUBLIC



Principles of the Constitutional
Jurisprudence of the
German National Republic

By

JOHANNES MATTERN, Ph. D.
THE JOHNS HOPKINS UNIVERSITY

BALTIMORE: THE JoHNS HOPKINS PRESS
LoNDON: HUMPHREY MILFORD
Oxford University Press

1928



Copyright 1928 by
Tnoe JoENs HOPKINS PRESS

PRESS OF MEYER & THALHEIMER
BALTIMORE, MD., U. 8. A.



Dedicated
To my Parents

“and to the
Mother of my Children

Meinen Eltern
und der

Mutter meiner Kinder

Gewidmet



PREFACE

The work here offered is an elaboration of the main part
of a course of lectures on the constitutional jurisprudence
and government of the German National Republic given
at The Johns Hopkins University in the winter semester
1924-25. The theory of modern German constitutional
jurisprudence is based upon the juristic conception of the
State. It is evident, then, that the serious student of this
subject must first square himself with the theory or doc-
trine of the juristic conception of the State. This the
author has attempted to do in the introduction to the
lecture course published as Concepts of State, Sovereignty,
and International Law with Special Reference to the Jur-
istic Conception of the State, forming the philosophical or
theoretical background for the practical demonstration of
the actual construction of a modern elaborate govern-
mental machinery on the basis of the juristic conception of
the State. The two works supplement each other and the
fullest understanding of one depends upon the sympathetic
study of the other.

In the Principles of the Comnstitutional Jurisprudence
of the German National Republic the author does not
intend to present a commentary on the individual provi-
sions of the Constitution in question. He has undertaken
to present to the student the general principles upon which
the framers of the Constitution have avowedly constructed
the new fundamental law of the National Republic. He
has conscientiously refrained from overstepping the limits
which he has thus set himself, in the realization that a
student genuinely interested in foreign constitutions and
governments, when given the fundamental principles es-
sential to their understanding, will prefer to do his own
exploring in detail. The object of the present work is to
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X PREFACE

stimulate thinking by the presentation and unravelling
of problems, not to encourage the blind acceptance of
authoritative answers to the questions involved.

The unavoidable use of German terms defying transla-
tion or included in support of the translations chosen has
made strict adherence to the more or less customary mode
of italicizing undesirable. After serious consideration it
has seemed best not to italicize German technical terms
for standard concepts or institutions with which every
political scientist and constitutional jurist may be expected
to be acquainted. In the footnotes and bibliography, titles
of books and names of journals have been given in Roman
type in order to avoid a confusing preponderance of italics.
Where clarity of context demanded some sort of specifica-
tion parentheses have been employed to indicate the journal
in which an article has appeared, and quotation marks for
titles of books, monographs, etc.

The list of sources and works consulted is not offered as
an exhaustive bibliography of the subject. The criterion
of selection has been the author’s judgment of the essential
within the limitation of the obtainable.

Grateful acknowledgment is here made to those who
have been helpful in the preparation of this work: To the
authorities of The Johns Hopkins University for the grant-
ing of a three months’ leave of absence in 1923, which
furnished the opportunity for the gathering of source mate-
rial abroad; to my wife, Carola Glaser Mattern, for her
patient and encouraging assistance in the preparation of
the lecture course from which the present work has grown;
and to Miss Elizabeth S. Iddings, Librarian in Charge of
the Library of the Departments of History, Economics,
and Political Science, for her generous and intelligent co-
operation in the technical preparation and shaping of the
final text. J. M
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Administrative organization .
of the North German Confedera-
tion and the Empire, 228 ff -
of the Republican Reich, 234 ff -
Administrative reform of Reich and
Lander, 355 ff
Advisory decisions
in American practice, 279-283
of German National Courts, 250,
280 ff
Anschiitz, on _
distinction between possession
and exercise of Staatsgewalt,
113-114, 146-147 ~
juristic conception of the State,
98-99
National and State Sovereignty,
under the Empire, 166 f£; un-
der the Republic, 168 ff
ordinances, 471 ff, 482 ff
organs of State and Government,
116-117
popular vote in election, initia-
tive, referendum, and recall,
537
Regierungsgewalt, 108
Staatsgewalt, 102, 103n
Staatsgewalt and independence,
104, 106, 167, 312-313
State character and Staatsgewalt
of the Linder, 166 1
supremacy of National
State law, 191-194
Arbeiterrite, see: Workers’ Councils
Aristotle, on change of Constitution
and change of State, 138
Ausfiithrungsverordnungen, conflict-
ing definitions, 456-459, 471 ff,
476-482 o

over

" Ausnahmezustand

definition and application, 325 ff,
500, 507, 588-589

differentiated from martial law,
485, 507 :

Binding, on compactual origin and

State character of the North
German Confederation, 49-50,
52-53, 56

Bismarck, on the establishment of
the Bundesrat and a real up-
per house, 399

Boundaries of the Liinder, subject
to change by amendment of
the National Constitution, 180-
181, 185-187; by National law,
181 ff, 186 ff; by consent of
people affected, 181-182

Brunet, on direct government, 525
ff, 537 it

Bundesrat, position and functions
under the Empire, 398-402

Bundesstaat or Staatenbund, ques-
tion of, under the North Ger-
man Confederation, 46, 50; un-
der the Empire, 56

Cabinet

composition and appointment of
members, 390 ff

impeachment of members by
Reichstag and trial by Staats-
gerichtshof, 422

participation in process of legis-
lation, 438 ff

relation of Chancellor and Min-
isters, 423
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relation to Reichsrat, 439-440
resignation of, 393 ff, 423
responsibility to Reichstag, 422
right and duty of members to be
present at sittings of Reichs-
tag and its committees, 429,
438; at sittings of Reichswirt-
schaftsrat and its committees,
449
see also: Ministers; Ministerial
responsibility; President and
Cabinet
Cabinet legislation
by ordinances under enabling
acts, 488 ff
deviating from fundamental
rights of Constitution, 499
question of compatibility with
parliamentary government,
502-503; of constitutionality,
503-505
Calhoun, on
compactual origin of the Ameri-
can Union, 49-50
nullification, 307
Chancellor
appointment, position, and func-
tions, 119-120, 388, 393
impeachment by Reichstag and
trial by Staatsgerichtshof, 422
right and duty to be present at
sittings of Reichstag and its
committees, 429, 438; of
Reichswirtschaftsrat and its
committees, 449
Checks and balances, in organiza-
tion of National government,
548
see also: Cabinet; President;
Reichsrat; Reichstag
Civil rights, see: Grundrechte
Civitas, term applied by Romans to
early Germanic political units,
7, 9, 13

INDEX

Coburg, amalgamation with Bava-
ria, 185-186
Committee on the Constitution, ap-
pointed by National Constitu-
ent Assembly, 94
Confiscation, of property, 574-575,
598; see also: Expropriation
Conflicts, between Reich and States,
ete.,, see: Controversies .
Constituent Assembly of Frankfurt
of 1848-1849, 35 ff
Constitution, change of, by consti-
tutional, unconstitutional, or
extra-constitutional, illegal, or
extra-legal means, 530-531
Constitution of 1849, analysed, 38 ff,
131

Constitution of 1871, mode of
amendment, 182
Constitution of 1919, mode of

amendment, 182 ff; see also:
Reichsrat

Constitutions of the Linder, repub-
lican form prescribed by Na-
tional Constitution, 179

Continuity, legal, see: Legal con-
tinuity
Controversies
between Reich and States, 291 ff,
323 it

between States, 291 ff

“concerning the Constitution”
and “of a public law matter,”
distinguished, 269 ff, 291

within a State, concerning the
Constitution, 267-268, 271-273,
275 ff; concerning a public
law matter, 267-268, 273

Council of Commissioners (Council

of Six) !

creation of, 72

relation to Labor and Soldiers’
Councils, 72-73, 76
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surrenders political power to Na-
tional Constituent Assembly,
85,

Courts, National,
Courts
Courts of the States (Lénder), see:

State Courts
Crown Prince, abdication of, 67, 69
Customs Union, Prussian-German,
see: Zollverein

see: National

Declaratory judgments, see: Advis-
ory decisions
Delbriick, on choice of name for the
Republie, 129-130
Democratic government
in Europe, origin of, 3
in Germany, origin of, 385; op-
posed by dynasties, 34-35; un-
der Constitution of 1849, 39-
40, 44
Deutsche Reich, Das, see: Germany
Deutscher Bund, see: German Con-
federation of 1815
Deutsches Reich, see: Germany
Direct government
different forms of, 542543
under Constitution of 1919, an-
alysed, 540 ff
see also: Election; Initiative;
Recall; Referendum
Drafts of the Constitution of 1919
first and second Preuss drafts,
86-89
first and second Government
drafts, 92-95
private drafts, 652-653
vote in National Assembly on
final draft, 96
Due process of law, 263, 553, 558,
598-599, 601, 603, 606
Duguit, on parliamentary govern-
ment, 374-375

671

Ebert
Chairman of Council of Com-
missioners, 72, 80, 82 ff
Chancellor of revolutionary So-
cialist Republie, 69-72
President of provisional Govern-
ment of German Republie,
85-86
surrenders mandate of revolu-
tionary Socialist Republic to
National Constituent Assem-
bly, 82 ff
see algo: President
Economic Council, National, see:
Reichswirtschaftsrat
Economic Councils, 445-447
Economic solidarity, see: National
union; Zollverein
Einheitsstaat
ag proposed in drafts of the Con-
stitution, 88, 92, 172 ff
favored by Socialists and Spar-
takus Bund, 89, 160-161, 351
present situation and prospects
for future, 123, 162, 164 ff,
341 1f, 349 f£
Election
casting of vote is not “sovereign
act,” 523 ff, 533 f£
of President and members of
Reichstag, 539-540
Election districts (units) and rep-
resentatives elected, 534
Emergency ordinances, see:
nances, executive
Emperor William II
abdication of, 65-69
Reform Acts of October 1918,
59, 62
Enabling acts, 488 ff;
Cabinet legislation
Equality before the law, 559, 633n
Ermichtigungsgesetze, see: En-
abling acts

Ordi-

see also:
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Expropriation and property rights,
553 ff, 558 ff, 604 ff; see also:
Confiscation

Fahlbeck, on parliamentary gov-
ernment, 373-374
France, before 919, see: Franken-
reich
Frankenreich
administrative and political or-
ganization, 16 ff
division into France and Ger-
many, 19-21 .
Freistaaten, see: Republics
Fiirst (Roman, princeps), in early
Germanic history, 10-12, 15
* Fundamental rights, see: Grund-
rechte

Gagern, von, on object of National
Constituent  Assembly of
1848-1849, 131-132

German Confederation of 1815, a
league of independent States,

30 ff

Germany, 919-1806, founding of, in
919, 21-22

Germany, 1815-1866, see: German

Confederation of 1815
Germany, 1866-1871, see: North
German Confederation
Germany, 1918, choice of name for
the Republic, 123-125, 129-
130, 135-136, 161
Germany, 1871-1918, question of
establishment by compact or
treaty between Princes or
Governments, 124, 127, 141,
143, 147-148
Giese, on
legal continuity of the Republic,
139141
popular vote in election, initia-
tive, referendum, and recall,
536

INDEX

Gliedstaaten,
Lander)
Government
transition from de facto to de
jure government, 529-530
utilitarian aspect of change and
form of government, 3 ff,
57 ff, 62 ff, 71-72, 7475
Government (Reichsregierung),
see: Cabinet
Governments of the Lander, repub-
lican and parliamentary form
presceribed by National Con-
stitution of 1919, 179
Grosshundert, see: Hundred (Hun-
dertschaft)
Grotius, on legal continuity of the
State, 138
Grundrechte
as proposed in Constitution of
1849, 40
as proposed in second Preuss
draft of Constitution of 1919,
89
Grundrechte under the Constitu-
tion of 1919
civil rights distinguished from
natural rights, 614, 616 fi,
625 ft
civil rights enumerated, 628 ff
infringement of civil rights by
Cabinet legislation under en-
abling acts, 499

see: Land (plural,

Hamilton, on jurisdiction of Feder-
al Courts, 562-563

Hanover, plebiscite on option for
statehood in the Reich, 187

Hart, on ordinances in constitution-
al practice of the TUnited
States, 465470

Hatschek, on

election, initiative, referendum,

a~d recall, 532 ff, 538 ff
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juristic conception of the State,
100-103
legal continuity of the Republic,
138-139, 141
organs of government, 118 f£
Staatsgewalt (Herrschermacht,
Souveranetit), 103, 149
Hertling, Chancellor, 58-60
Herzog (Roman, dux)
leader of early Germanic clan in
times of war, 10-11
official of the Frankenreich, 16,
18
position in  medieval German
Empire, 21-22
Holy Roman Empire of the German
Nation, relation of Emperor
and regional rulers, 22-24
Hudson, on establishment and State
character of North German
Confederation, 47 if, 66
Hundred (Hundertschaft), socio-
political institution of early
Germanic units, 5 ff

Independence, as an essential char-
acteristic of Staatsgewalt, 104,
167, 312; see also: Staatsge-
walt and independence
Independent Socialists, and
Revolution of 1918, 66, 68, 70,
72, 76
Socialist de facto Government,
79-80
International law
as law of the land, 635 f£
ministerial responsibility and in-
ternational law as law of the
land, 645-646
Initiative
in actual application, 551 ff
of legislation, 524, 540-541, 544,
549n
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Interpellation of the Government,

see: Reichstag; Reichswirt-
schaftsrat

Investigating committees, 285-287, -

290, 429-431

Jefferson, on nullification, 306-307
Jellinek, Géorg, on organs of gov-
ernment, 117
Jellinek, Walter, on
legal continuity of the Republic,

137-138
State character of the Lénder,

342-344
Judicial decisions of National

Courts as precedents for State
Courts, 265 -
Judicial procedure, National legis-

lative control over procedure
of State Courts, 563 ff
Judicial Review
defined, 571 ff
of formal constitutionality of
legislation, 576 ff .
of National legislation, by Na-
tional Courts, 591 f£, 596 ff; by
State Courts, 590, 593-596
of State legislation, by National
Courts, 250; by State Courts,
574 f£
Judicial system, Anglo-American
and German, compared, 562 ff
Jurisdiction of German National
and State Courts, defined,
564 ff
Juristic conception of the State, in
German political theory, 97 if;
according to Anschiitz, 97-99;
Georg Meyer (Meyer - An-
schiitz), 99-100, 112-115; Hat-
schek, 100-103; Georg Jellinek,
100
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Kahl, on
Einheitsstaat, 123, 162
judicial review, 253, 592-593
legal continuity of the Republic,
123-124
National control over execution
of National law by the Linder,
207-209
National or State Sovereignty,
174175 -
term Linder or Staaten (Glied-
staaten), 162-165
supremacy of National over State
law, 189-191
(Kb6nig; Roman, rex), in
early Germanic history, 10,
11n, 12-13, 15
Kompetenz-Kompetenz
National competence to deter-
mine the competence of the
Reich, 198
restricted by agreement between
Bavaria and the Reich, 320

King

Laband, on
juristic conception of the State,
98
State character of the Empire of
1871, 47, 50-51, 56
Labor and Soldiers’ Concils
assumption of political power,
72-73
Central Council appointed for
supervision of National and
Prussian Cabinets, 78
Central Council surrenders polit-
ical power to National Constit-
uent Assembly, 84
Executive Council elected by
Councils of Berlin, 76
Executive Council delegates po-
litical power to Council of
Commissioners, 77-78

INDEX

formation and organization, 69,
7475
National Convention of local

Councils, 78
Labor and Soldiers’ Councils and
Constitution of 1919, 79, 444-
445
Land (plural, Léinder)
term chosen instead of Staat
(plural, Staaten), 161 ff
term used in Constitution in-
stead of Staat, 322
Landrecht, see: State law;
legislation
Lander
amalzamation and creation of
new States, 181 ff, 185 ff
restriction of constitutive powers
by National Constitution,
179 £
right of representation in Reichs-
tag, 409-411, 429
Law
formal and material law distin-
guished, 470-471, 571
private and public law distin-
guished, 566
relation of ordinary and consti-
tutional law, 594
application of National law in
State Courts, 565 ff
interpretation of National law by
National Courts, 574; by State
Courts, 605, 610-611
interpretation of State law by
National Courts, 574, 610
revision by National Courts of
interpretation of National law
by State Courts, 611; of State
law by, State Courts, 612-613
see also: Judicial review; Legis-
lation; National law; Nation-
al legislation; State law;
State legislation

State
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Legal continuity
of Imperial and revolutionary
Socialist Governments, 69-72,
82, 152-153
of Empire and National Repub-
lic, 52, 122 f£
of North German Confederation
and Empire, 56
Legal continuity, and
creation of the Constitution,
150 f£
legal succession, 144
location of Sovereignty, 145 f£
Legislation .
compilation and promulgation by
President, distinguished, 440,
577-681
initiation of, 438-439, 446
procedure of, 434 £
referred by President to popular
vote, 441-442
transmission for ministerial sig-
nature, 440
Liability of the State for ulira vires
acts of the State’s agents, 262
on German Revolution of
1918, 57-58, 59n, 65n, 66-68, 69n

Lutz,

Majority Socialists, and
Revolution of 1918, 70, 72, 76
Socialist de facto Government,

79-80

Malberg, on relation of Constitu-
tion to origin of the State,
150n

Max von Baden, Chancellor, 59-60,
65-68, 70

Meyer-Anschiitz, on location and ex-
ercise of Staatsgewalt, 107,
112-115, 147

Middle and upper classes and Revo-
lution of 1918, 64

Ministerial responsibility

under the Constitution of 1849,
39-40

under the Reform Acts of Octo-
ber, 1918, 61 ,
under the Republican Reich, see:
Cabinet; Ministers .
Ministers, position and mode of ap-
pointment, defined by framers
of the Constitution, 381-383;
according to terms of the Con-
stitution, 388 if
Monarchy, feudal decentralization
and National State, 4

National Administrative Court, see:

Reichsverwaltungsgericht
National Constituent Assembly
advocated by Max von Baden,
69, 80
compared with Frankfurt As-
sembly of 1848-1849, 83
law regulating election of dele-
gates, 81
representative of sovereign Ger-
man Nation, 81-85
National control over execution of
National law by State organs,
under the Empire, 201-203,
206; under the Republic, 204 ff
National Courts
judicial decision of, as precedent
for State Courts, 265
see also: Reichsfinanzhof;
Reichsgericht; Reichsschieds-
gericht; Reichsverwaltungs-
gericht; Staatsgerichtshof
National Courts, minor, 567
National Economic Council, see:
Reichswirtschaftsrat
National law !
execution by National organs,
214, 233-234
execution by State organs, 178,
201-204, 216
supremacy of National over State
law, 188 ff
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National legislation Nullification
concurrent competence, under in American theory and practice,

the Empire, 195n; under the
Republie, 197, 204-205
exclusive competence, under the
Empire, 195-197; under the
Republic, 196-197, 204-205
National Savings Commissary, 246,
356
National union
need for, as conceived by Bis-
marck, 45
opposed by dynasties, 32-33, 35-41
sponsored by dynasties, 43-45, 56
utilitarian reasons for, 35, 41, 43-
44, 54
National will, enforcement by Na-
tional armed forces, 323 ff
Natural rights, see: Grundrechte
Naumann, on Grundrechte, 615 ff
Norddeutscher Bund, see: North
German Confederation
North German Confederation
as contemplated by the King of
Prussia, 29-30
creation of, 46 f£
established by compact or treaty
between Princes or Govern-
ments, 50-51, 53, 124, 142n,
147-148
established as de facto creation
by the authorities heeding
national-minded will of popu-
lation, 52, 54-55
Notverordnungen
defined, 459-462, 473-474
under the Empire, 483-485, 489-
491
under the Republic, 483-489, 499,
507; request by National Gov-
ernment for emergency ordi-
nance power by constitutional
amendment, 506 ff
see also: Cabinet legislation; Or-
dinances, executive

305 f£
in German theory and practice,
310 ff; by Bavaria, 315-323

Occupied territories, National Min-
istry for, 247
Officers of Army, Navy, etc., ap-
pointment of
under the Empire, 62n
under the Reform Acts of Octo-
ber 1918, 62n
under the Republic, see: Presi-
dent, functions of
Ordinances
definition and differentiation of,
453-454
formal and material, 471
in American constitutional prac-
tice, 462 it
in English constitutional prac-
tice, 454-459 :
issuance by Cabinet or individ-
ual Ministers, 602
judicial review of expediency of,
585-586, 588-589, 600
judicial review of legality of,
581 i
Ordinances, administrative
for the execution of legislation,
456-459; see also: Ausfiih-
rungsverordnungen
for the execution and specifica-
tion of legislation, 453-454,
456-459; see also: Rechtsver-
ordnungen
for the organization of the ad-
ministrative service, 453-454
Ordinances, executive, emergency
legislation by Cabinet, Presi-
dent, King in Council, ete,,
459-462, 471 ff; see also Not-
verordnungen
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Organs of State and Government,
see: Anschiitz; Jellinek,
Georg; Juristic Conception of
the State; Hatschek; Staats-
gewalt

Ostreich, see: Germany, 919-1806

Parties competent to request ad-
visory decisions of National
Supreme Courts, 256-257, 266,
269-274, 295-304

Plebiscite

history and use of term, 508 ff

in France, 517-519

in Italy, 518

in transfer of territory and Sov-
ereignty, 518

under the Constitution of 1919,
181, 186 ff, 547-548; see also:
Referendum

“ Poetzsch, on

legal continuity of the Republic,
137

National and State Sovereignty,
177

Police power
defined, 629
relation to civil rights, 629 ff
Popular government

different types of, 361 ff

form chosen for German Nation-
al Republic, 369 ff

Popular vote, not sovereign act, but
participation in government,
523 ff, 533 ff

Preger, von, on

choice of term Stimme or
Linder, 158

legal continuity of the Republic,
126-128

National or State Sovereignty,
173-174 )

President

functions of,

77 ft

396-398, 425-426,
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impeachment by Reichstag and
trial by Staatsgerichtshof, 421-
422

mode of election, 415-421

mode of inauguration, 421

participation in process of legis-
lation, 440, ff, 577 ff

position of, defined by framers
of the Comnstitution, 375 ff

reelection, 421

removal from ofiice by popular
vote at request ‘of Reichstag,
421 :

replacement in case of disability
or death, 417 ff

stabilizing element in political

"~ confusion of parliamentary
government, 380 ff

President and Cabinet

division of powers, 388 ff, 437

influence of, in formation of new
Cabinet (Government), 394-
396

right of President to call and
preside at meetings of Cabi-
net, 392-393

President and Chancellor, 393
Preuss, on

choice of terms Stimme, Staaten,
or Lander, 159, 162

Einheitsstaat, 348-349 ]

judicial review of State legisla-
tion by National Supreme
Courts, 254; of National legis-
lation, 592

legal continuity of the Republic,
125-126, 132 .

National control over execution
of National law by State or-
gans, 212-213

National or State Sovereignty,
173-174, 176

Notverordnungen, 484-485, 489

referendum, 545-546
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relation of President and Cabi-
net, 384-385
Princeps, see: Fiirst
Property rights, see: Expropriation
and property rights
Provisional Constitution of Febru-
ary 10, 1919, analysed, 85 ii
Priifungsrecht, see: Judicial review
Prussia
and National unity, 29, 41-42
proposed division of, 87, 184-185
votes in Reichsrat, 183-184
Pyrmont, see: Waldeck-Pyrmont

Rat der Volksbeauftragten,
Council of Commissioners
Réterepublik, 75
Railroads, creation of Deutsche
Reichsbahngesellschaft, 247
Recall, history of term and applica-
tion, 520
Recall, of .
legislation, 549-551
President, 542
Rechtsverordnungen
defined, 465, 472 ff
difference of opinion concerning
meaning and right to issue
Rechtsverordnungen, 476-480,
482
Redslob
influence on framers of the Con-
stitution, 375-376
on parliamentary government,
373-374
Referendum
history and use of term, 512 ff
measure of last resort, 544, 546,
548
proposed in second Preuss draft,
89
resort to, since 1919, 540-544, 547-
548, 557
Reform Acts of October, 1918, 59;
see also: Emperor William II

see:

INDEX

Regierungsgewalt, defined, 108
Reich and Lander
choice of names expressive of re-
lations, 161-162
Conference of Representatives of
Linder in November, 1918,
90-91
conflict of interests under de
facto revolutionary Govern-
ment, 89-90
conflicts or differences of opin-
ion concerning compatibility
of National and State law, un-
der the Empire, 251, 254; un-
der the Republie, 249 £
diplomatic intercourse between,
223 ff; between the Léander,
223 ft
proposed territorial regrouping
in first and second Preuss
drafts, 87-88
see also: Boundaries of the
Linder; Constitutions of the
Linder; Governments of the
Lander; Linder, amalgama-
tion, etc.; National law, su-
premacy . . . over State law;
National legislation; State
law; State legislation
Reichsfinanzhof, jurisdiction and
decisions, 249n, 569, 596, 637
Reichsgericht
decisions as National Court of
Appeals, 74n, 109 ff, 265, 573 ff,
585-587, 597-603, 606, 611-612,
625n
decisions on subjects of interna-
tional law, 636 ff, 644
decisions under Article 13, Sec-
tion 2, 257
jurisdiction, 249, 564-567
Reichsrat
composition and functions, 182 ff,
402 f£
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consent of, to Cabinet regula-
tions for execution of National
law by State organs, 407-408
convocation and adjournment,
439-440
initiation of legislation, 405-406
membership and distribution of
votes, 412-415
membership representative of
Statel Governments, 402
membership of Prussia divided
between State and provinces,
94, 402-403, 415-416
participation in Cabinet legisla-
tion under enabling acts,
405-406
participation in judicial func-
tions, 411
participation in legislation, de-
fined, 403-405, 438-439
participation in National admin-
istration, 410-411
position as upper house, 402
relation to Cabinet, 439-440
right to issue legislative ordi-
nances, 408
right of representation in Reichs-
tag, 409-410
standing committees, 410, 440
supervision of National admini-
strative departments, 410
Reichsrecht, see: National law; Na-
tional legislation
Reichsschiedsgericht, 570
Reichstag
as the National Assembly of the
Germanic groups under the
Frankenreich, 17 ff
convocation, see: election period,
ete,
declared dissolved by revolution-
ary Government, 73
dissolution by President, 426
dissolution by rejection of
Reichstag’s request for re-
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moval of President by popular
-vote, 421
election of members, 423-426
election period and legislative
sessions, 424-425
functions and organization de-
fined by Rules of Procedure,
432 ff )
functions and organization pre-
scribed by Constitution, 427
immunity of members, 426-427,
431-432
interpellations of Government,
questions, and petitions, 436-
437
members representative of entire
German people, 426
members not bound by instruc-
tions, 426 :
right of, to request presence of
National Chancellor and Min-
isters, 429
standing committees,
433; see also:
committees
war and peace, declaration of,
see: Article 45, Section 2 of
Constitution
Reichsverwaltungsgericht, jurisdiec-
tion of, 568, 570 (erroneously
called “Reichswirtschaftsge-
richt” on p. 234)
Reichswirtschaftsgericht, see:
Reichsverwaltungsgericht
Reichswirtschaftsrat
functions of, 442 ff
organization of provisional Coun-
cil, 447 1t
participation in process of legis-
lation, 446-447
proposed drafts for permanent
Council, 449 ff
Rentenbank, 247
Republic of 1918, see;
1918

430, 431,
Investigating

Germany,
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Republics (Freistaaten), in early
Germanic history, 12-13
Revolution, result of changing
needs of man and society, 4 f£

Revolution of 1918 and de facto
Government, result of differ-
ent aims, 74-75

Revolution of 1918 and French
Revolution of 1789, confrasted,
45

Revolutionary Government of 1918,

change from de facto to de.

jure Government, 83
Rex, see: King
Rhenish Confederation
bund)
creation of, established indepen-
dence of princes, 24-30
dissolution of, 31
independence insisted upon by
princes in establishment of
German Confederation of 1815,
31, 32
Rights of man and citizen, see:
Grundrechte

(Rhein-

Savings Commissary, National, 246,
356
Scheidemann, proclaims establish-
ment of the Republie, 69-70
Seydel, on compactual origin and
State character of North Ger-
man Confederation and Em-
pire, 49-50, 53, 56
Siege, state of, see:
stand
Silesia, Upper
plebiscite on question of remain-
ing a province of Prussia or
becoming a State in the Reich,
186
plebiscite on question of reten-
tion by Germany or transfer
to Poland, 186
Sippe (clan; Roman, centena), 7-10

Ausnahmezu-

INDEX

Socialists, before and during the
Revolution, 58, 64, 66, 68; sece
also: Independent Socialists;
Majority Socialists

Socialization of National resources,
197n, 220

Soldiers’ Councils, official character
recognized by -Army Com-
mand, 74n; by Reichsgericht,
100 ff

Souveranetdt, as independence in
international law, 105-106

Sovereignty

exercise of popular Sovereignty
legalized in form of popular
vote in election, referendum,
initiative, and recall, 521, 531-

532

in constitutional law, see:
Staatsgewalt

in international law, see: In-’
dependence

National and State Sovereignty,
under the medieval Empire,
34; under the Constitution of
1849, 38-40; under the North
German Confederation, see:
North German Confederation;
under the Empire of 1871, 165-
168; under the Republic, 169 if
possessed by the State, not by
rulers or people, 115-116, 146,
361-362, 524 ff
term State Sovereignty (Ho-
heitsrechte, of the Liénder)
not used in Constitution of
1919, 322
without independence,
dependence
Sovereignty and Staatsgewalt, an-
alysis of apparent difference,
103-104
Spartakus Bund, 66
Staatenausschuss, upper house, un-
der Provisional Constitution

see: In-



INDEX

of February 10, 1919, 85; un-
der Transition Law of March
4, 1919, 86
Staatsgerichtshof
decisions under Article 19, 283-
291, 294-295, 298-304, 604-606
jurisdiction of, 568-569
Staatsgerichtshof zum Schutze der
Republik, 568

Staatsgewalt
defined, 102, 103n, 105, 107, 112-
113
distinguished from Souverane-
tat, 105 ff

exercise of, 107
not affected by change of gov-
erning organs, 112-113
possessed by the State, not by
rulers or people, 115, 146-147,
149
possessor and bearer of, distin-
guished, 112, 115 ff
source and location of, 171 ff,
524 ff
synonyms of, 102, 106, 108
Staatsgewalt and Government, dual
system of government, not of
Staatsgewalt, 170 f£
Staatsgewalt and independence,
see: Independence
Staatsgewalt and Regierungsge-
" walt, conflicting use of terms,
109 f£
Staatsgewalt and Souverdnetit,
conflicting use of terms, 102-
103, 107 f£
Stamm (plural, Stimme), defini-
tion and translation, 14, 16,
157 f£
State
creation by de facto or revolu-
tionary act, 529
defined as juristic person, see:
Juristic conception of the
State
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juristic conception of, see: Jur-
istic conception of the State

legal origin denied, 51-52, 149,
150n

limitation of, see: Grundrechte;
Police power

organs of, defined, 116

suability of, 293-294

State and Government, differenti-

ated, 529 If

_ State character of the Linder,

166 ff, 320 ff, 341 ff

~ State legislation

concurrent competence, 197-198
exclusive competence, 197-198
judicial review of State legisla-
tion, 249 f£ .
question of compatibility of
State legislation with Nation-
al law, 249 ff, 262-264
subject to National control
prior to enactment, 215, 217,
220, 222
see also: Reichsgericht; Staats-
gerichtshof
State sovereignty, as distinguished
from National Sovereignty,
see: Sovereignty, National
and State Sovereignty
States rights, 94, 305 ff, 333 ff
Stier-Somlo,” on legal continuity of
the Republie, 142-143
Suability of the State, see: State,
suability of

Taxation, question of equal contri-
bution or contribution in pro-
portion to means, 599-600

Territory, change of, and legal con-
tinuity of the State, 138

Territory of the Lander,
Boundaries . . .

Thousand (Tausendschaft), defined,
5 ff

see:
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Thuringia
created by amalgamation of sev-
en small States, 185
transfer of tax administration to
the Reich, 357n
Transition Law of March 4, 1919,
analysed, 86
Treaty making power
under the Empire, 62n
under the Reform Acts of Octo-
ber, 1918, 62n
under the Republic, see: Presi-
dent; Reichstag

Ultra vires actions of public offi-
cials, 585

Unabhingigkeit, see: Independence

Unitary State, see: Einheitsstaat

Verfassungsausschuss, see: Com-
mittee on the Constitution
Vermeil, on direct government, 528
Verwaltungsverordnungen
defined, 465, 471 if, 479 ff
under the Republic, 481 &£
see also: Ordinances, administra-
tive
Volkerschaft, political unit in early
Germanic history, 7, 12-13
Volksabstimmung, see: Initiative;
Recall; Referendum
Volksbegehren, see: Initiative; Re-
call
Volksentscheid, see: Referendum

INDEX

'Volksgemeinde, Volksgemeinschaft,

see: Volkerschaft
Volksstaaten (Freistaaten),
Republics

see:

‘Waldeck, amalgamation with Prus-
sia, 186n
‘Waldeck - Pyrmont, amalgamation
with Prussia, 185-186
‘War, declaration of,
under the Empire, 61n
under the Reform Acts of Octo-
ber, 1918, 61n
under the Republic, see: Article
45, Section 2 of the National
Constitution of 1919
Weimar Assembly, see: National
Constituent Assembly.
William II, see: Emperor Wil-
liam II ,
Willoughby, on relation of the Con-
stitution to the origin of the
State, 151, 154
Wirtschaftsrate, see:
Councils
Wittmayer, on legal continuity of
the Republic, 143-145
Workers’ Councils (Arbeiterridte),

Economic

445-447

Zollverein, origin and object of,
41-44

Zweigert, on judicial review of

State legislation by National
Supreme Courts, 254-255



