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APPENDIX A

SPECIAL BENCH

Extract from the judgmeni of the Special Bench
composed of Sit Lawrence Jenkins, Chief Justice and
Judges Mr. Stephen and Mr. Woodrofe, In re-Mahomed
Ali, '

® E ] L]

Mr. Jenkins observes :—

The Advocate-General has admitted, and [ think very
properly, that the pamphlet is not seditious, and does not
olfend against any provision of the Criminal Law of
Iodia, . . . But he has contended, and rightly in my
opinion, that the provisions of the Press Act extend far
beyond Criminal Law ; acd he has argued that the burden
of proof is cast on the applicaot, so that however meritoris
ous the pamphlet may bs still if the applicant canpot
establish the negative the Act requires, his application
must fail,

Aad what is this negative? It is not enough for the appli-
cant 10 show that tte words of the pamphlet are not likely
to briag into batred or contempt agy ¢lass or section of
His Majesty's subjects in British India, or tbat they bave
Dot a tendency in fact to bring about that result. Bt he
must go further, and sbow that it is impossibla fot them to
bave that tendeocy either directly or indirectly, and
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Rights of Citizens

whether by any way of inference, suggestion, allusion,
metaphor, orimpiication. Not is that all, for we find that
the Legislature bas added to this the all-embracing parase
* or otherwise.” And bere I may, not inappropriately, ivite
attention to section 133 A of the Panal Coda which has such
affiaity to the statatory provision gaverning this case, that
it may be regarded as its basis. That section was added
ta the Penal Code in 1893, and was directed against the
promotion and attempts to promote feelings of enmity or
hatred between diferent claszes,

It will be noticed that the feeling bere described is one of
enmity or hatred : no provision is made for Contempt, But
the more imporiant divergence is that while the Pepal
Code requircs that the enmity or hatred should bs not only
towards a class but by a cla:s, taere is 0o such limitation
in the Press Act as to the source from which these hostile
leelings should proceed ; it 2ims aganst ail batred or
centempt regardless of 112:2 Dy woom it is entertaiped.
Nor 15 this the only direction ia which thera is a greater
stringency in the Press Act. To section 153A there 15
appended an esplacation which declares it ot to be an
offence to point ot withont malicious intention and with
an honest view to their removal, matters which are pro-
docing or bave a tendency to produce the feelings of
enmity or batred, indicated in the section, Aod yet no
stuch qualifying words are to be found in section 4 of the
Press Act and this is the more remarkable because the
qualifying explapations of section 1244 are iotraduced,
though they relate to an even graver offence,

It may be that this omissico is by oversight; whether
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that be 50 or not the Goveroment insists oa the abseace of
the explanation though it leads to 4 curious result,

| think the Govetnmeat is entitled to stand on the letter
of the Law, thousb it deprives Mr, Mahomed Aliof an
opportunity of relying oa explanation conceived in the
spirit of which of that which forms part of section 153A
of the Penal Code,

Had the Press incorporated the explanation. to section
153A as it has that section 124A Mr. Mahomed Ali might
perhaps have madea very strong case in view of the
AdvocatesGeneral’s admission as to the character of the
Pampblet and the applicant's parpose and intentions,

The applicant, bowever, contents strenuously that the
Pamphlet does not come evea within these all embracing
terms of the Act and that the Legislature aimed at some-,
thing wholly different, The incalculabla power of for-
feiture vested in the Executive are a sure sign that the Act
was called into being by urgent Political necessity. And it
is of sufficently of recent data ta enable us all to remem-
ber that the mischief aimed at was the prevalance of
Political assassinations and anarchical outrage. Compres
hensive words were designedly used to catch crime and
the incitement to crime posing in the guise of inaoceace.

The Act was directed against crime and aims at its
preventioa, I doubt whether publication with an authore
ship, & source, a purpose like those of the present Pamphlet
we thought of ; and T recognise the force of the arguneat
that the Act is now being apolied ta a purposs pever
iotended. Bat bs that so or not, if the Legislatare bas
exployed language wide enoagh to cover the Pamphlet this
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lac of reserve affords no answer to the forfeitare now
attacked.

1 bave already dealt with one ca‘e of the absence of
grcurd in the rotificaticn. This defect and the Govern.
went's failore to place before ns avy materials beyond
tbose farnisbed by the applicant bave gepsibly added to our
difficulties in discharging the peculiar duties cast on us by
the Act. The notification does not even specify the clas-es
that might be brovght into batred or ccntempt or which
cf 1bese two diverse septiment is apprebended, And so
when Mr. Norton rose to address the court be bad to seek
this inlcrmation frer the Advocate-General,

The first answer implied that it ipcluded Christians,
Greeks and Englishmen, but as under the Act the classes
are limited to those composed of His Majestey’s subjects
in Jod.a, the Greeks were witkdrawn and the first and the
Jast retaiped, Still the answer in its original form is not
without its significance though it was afterwards modified.

The Pamphlet would doobtless bring into batred the
eockristian Christians whote deeds of atrocities are
descyibed.

The theory presented is that the reflection of this batred
might fall, oot in deed on the Government but oo His
Majesty's Chsistian and English subjects in British India,
1f this be the Goveromert's view withoot all the informa-
tion at its disposal, the conrt po more informed than the
map in the streets capnot (in my opinion) afirm this
could pot be so, and affirm it with a degree of assuracce
that would entitle it to set aside a measure of salety on
which the Government had solemoly resolved, The
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Advocate-General has conviaced me that the Governmant
view of this piece of lzislation is correct and that the
High Court's powsr of interventiia is the parrowest; its
power to pronoance on ths legality of the forfeitars . by
reason of failure to abserve the maudatory coaditions of
the act is barred : ths ability to pronJuace oa ths wisdom
of the Esscutive order is withheld : and its fuoctions are
limited to considering whether the applicaat to it has dis.
charged the almast hiseless task of establishing that bis
Pamphlet does nat coatain words which fall within the all
¢o npreheosive pravisioa of tha Azt 1 describs it as an
almost bopeless task because the terms of sectioa ¢ are so
wide that it is scarcely conceivabls taat aay piblication
would attract the nstice of ths Goveraneat 18 this con.
nectioa ta whic 5_ma peovision of that sectioa @igat not
directly or indirectly, whether by iofereace, suggestion,
allusion, metapaor, implicazion or otaerwis3 apply. 1
have said that the ability to pronoiaze oa the wisdom or
sawisdom of Eg:cative action has been withheld, Thare
was god reasoa for tais, Courts of Law can oaly move
on defiged lines and act oa informatoa broaght befors
tbem uoder limited conditions.

It 15 0ot 59 with the Executive authority, It woald be
paralyzed if it bad to observe the restrictions placed oa the
courts, Its actioa can_bs prompted by iatormation
derived fca n soarces axt opsned to the courts, and based
o0 consideratioas faroidden to thea; it can ba moved by
impressioas aod p=rsonal experisaces ta which no eIpras.
808 caa be given in a coart, but which may be a very
potent inseative to Execative action, The Govergment
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may be in possession of informaticn which it would be
impossible to disclose in a Court of Law and yet obviously
requiring immediate action,

Therefore a jurisdiction to pronounce on the wisdom of
nnwisdom of Execotive action bas been withheld and
rightly withheld. It may be a question whetber even the
semblance which this sct provides should not have been
withheld as it was by Act IX of 1878,

Political considerations and reasons of state are the life
blood of Executive actions but they have no place in a
Court of Law, * The constitwiion said Lord Mapsfield
“does not allow reasons of state to influence our judg&lenls:
God forbid it sbould | we most not regard political conse-
querces, .how formidable so ever they might be: if rebel
lion was to certain consequence, we are bound to say
fiat, justifia ruat: celum: John Wilke's case.

Thefact isthat the Executive and Judicial anthotities
stand on a wholly different plane for the purposes of ariving
at a decision as to the propriety of Executive action And
the ope cannot sit in judgment on the determinations of
thejother * s judicas, cognosce ; s rugnas, jude, And what
then is the conclusion of the whole matter ; of the two
alieged checks on Executive action, supposed to be
forpisbed by the acts, cpe, the intervention of the courts, is
‘peflectual, while the otber, fcr this very reason can be,
apd ir this case has been disregarded without impairing
ke practical effert of forfeitore purporting to be under the
Act.

- Ore word more aod that is as to thbe motive of
1ke present application, The applicant Mr, Mabomed Ali
120
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is by po means unkpown in India; be is a jourpalist of
position and repute, Though he is not an accused, ba tells
us that he rsgards himself as under the stigma which (he
declares) st attachto any journalist who has come
under the operation of an act directed, primatily at any
rate, against a criminal inducernent marked by outrageous
which so shocked the public sentiment as to call for this
drastic legislation. But even if he bas not succeeded in
proving the negative that fate and the Law have thrown
1n bis way, at least bis application bas not been wholly in
vain,

The Advocate-Geperal representing the Government
has publicly announced, that Mr. Mabhomed Ali's forfeited
pampblet is pot in his opinion a seditious libel and indeed
that be attributes no criminal offence to Mr. Mahomed
Ali; be was even willing to concede, and; believe be was
acting in the highest icterest of bumanity and civilization,
Tn this, ] thiok the Advocate-General made no admission
_ which it was not propet for him to make,

Mr. Mabomed Ali then has lost bis book, but he retains
his character: and he is free from the stigma that he
apprebended. Axd this doubtless will be some consolation
to him when we dismiss, as we must, his present applica-
tiop, 1 think tbere should be no order as to cost.
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Extract from the judgment of the Special Bench
composed of My, Abdul Rahim officiating Chief Justice,
Mr. Justice Agling and My, Justice Seshagiri Aigar.

In the matter of Indian Press Act (1 of 1910), sec. 4
(1) and in the matter of the * New Iudia Printing Works.”

Justice Abdul Rahim observes
x * *

Thbe scope of section 4 was considered by the Calcutta
High Court in the matter of a petition of In re-Mohamed
Ali (1) and the learned Advocate-General has supported
the interpretation put upon it by Chief Justice Jenkios
and the other learned judges of that court. That, generally
speaking, the terms of the section are extremely wide and
comprebensive cannot be doobted. They vest the Local
Goveroment with a discretion so large and nofettared that
the keeping, of printing presses and the publication of
newspapers becoms extremely hazardous undertakings io
the country. A press may be devoted to the printing of
most useful and meritorious literatars or other publications
of an entirely innocent and non-controversial nature, yet it
will be liable to forfeiture if any matters printed in such
fress are considered by the government to be objectionable
within the meaning of the Act, It may be doubted if it is
possible for the keeper of any printing press in the country
to maintain such ao efficient expert supervision over
matters that are printed as to detect everything toat might
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be regarded to fall within the *wide spread pet” of

section 4.

Similarly 8 pewspaper may be consistently stannch in
its loyalty to the Government, its geseral policy may be
above &!l reprcach, the sincerity and boma fides of the
intentions cf the editcr may not be liable to question bat if
any letters or other writings were let in, may be through
carelessbess, which come within the scepe of any of the
clauses to section 4, the Government may at once withoat
any trial or even a warning forfeit the secarity, and in this
way altimately put 2o ead 1o the mewspaper itsell, That
the influence of a periodicil on piblic life of the coantry is
oo the who'e decidedly bensficial need ba no bar tothe
Goverpments' action. The Local Government, it may be

assumed, will pot indiscriminately excercise the power

which it possesses under this enactmert, bat the vesting
of such unlimited pewer in the Exzecutive Government is
uodcubiedly a serions encroachment on the freedom which
the press in Iedia enjoved before the passiog of the Act.

Tbe Actas is weil known was passed in oeder to connter.
act the manifold ingenions devices adopted by the
anatchists of Beogal for carrying out their propaganda.
How far it bas been instramental in accomplishing that
object is bot a question with which we are coocerned ; por
are we concersed with the Juestion whether the legislatare
was justiied in applying such diastic press laws to the
shole of lodua, whie the evil sought to be met was
manly connected with the activities of a baad of young
revalutiosanes  oce rart of the country,
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APPENDIX A2

JUDICIAL COMMITTEE OF THE PRIVY
COUNCIL

{Presided by—Viscount Haldage, Viscount Cave, Lord

Pbillimore, Sir John Edge and Mr. Ameer Ali) 1919,
+ * *

The statute contemplate that in ordinary cases Seéurity
sball be deposited, and the only duty of the magistrate is
to fix the amount, baving regard to the two limits, and to
receive it, Then follows the proviso

Provided that ‘the magistrate mdy, if be thinks fit, for
special reasons to be recorded by him, dispense with the
deposit of any security or may from time to time cancel or
vary any order under this sub-section,

It was contended before their Lordships that to read
this proviso as enabling the magistrate to- caocel or vary
an order of dispensation would be to make a provisio upon

, 3 proviso, and to collect a positive enactment out of that
which was only 2 qualifying provision. But it is well
settled that there is no magic i words of proviso, and that
the plain meaniog must bé givea tn the words of the
Legislatare, and those words enable the magistrate to
cancel or vary any order made under the subsection,
which should mean, arong other orders, orders of dispen-
sation. If the magistrate haviog fized the minimum
secority may vary bis order by imposiog the mazimum,
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there is 0O reason why he should oot, as time goes on,.
thiok fif to require security when at first he thoaght fit to
require nope,

Their Lordships are therefore of opinion that the
Magistrate has power uader the section to cancel’an order
of dispensation, the necessary consequence of which will be
that security wiil have to be depo‘sited accordinZ to the
amount thereupon fixed by bint within the limits prescribed, .
as would be dooe in normal course on the first makiog of
a declaration,

Their Lordships aze in agreement in this respect with
the opinion of Mr. Justice Ayling, and in disagreement with
the view of Mr, Justice Seshagiri Aiyar, The Officiating
Chief Justice (Mr. Justice Abdur Rahim) agreed in
principle with Mr, Jastice Seshagiri Aiyar, and so -
expressed himself in a judgment upon the other appli-
cation, .

THE FUNCTIONS OF THE MAGISTRATES

1t is pest contended on behalf of the appellant that the-
act of the magistrate in cancelling the dispensation was a
judicial order, and was bad because she was given no-
opportunity of beiog beard before an adverse order was
made against her, To this argument saveral answers have
been given : that the order might be treated as an ex parte
order which it would have been open to her to move to
discharge instead of complying with it as she did under
protest; that as a judicial order it was still one made by
the magistrate within the exercise of his jorisdiction, and
thatethe omission fo hear her was only an irregularity:
which could nut be reviewed, or at any rats .could oot be-
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teviewed by process of certiorari ; and, lastly, that the act
was not a judicial act, but one doue in the exercise of
administrative functions, It was on this last ground that
all three Judges in the High Court decided the point against
the appellant; and without pronouncing any opinion on
the other ground their Lordships agres that this one
furnishes a sufficient answer,

When it is once established that the normal course is to
bave a deposit, the action of the mayistrate in increasing
ot diminishing, withdrawiog or imposing, is a pure mattet
of administrative discretion, It is only in 02e case that be
is to record his reasons, and that is when there is a depar-
ture from the normal, aod the object of recording them is,
as the Officiating Chief Justice rightly said, for the infor.
mation of his superiors in the Government,

The act of the magistrate is after all coly the withdrawal
of a privilege which need never have been granted, It is
not hke a condemoaltion, in which case ji:stice requires that
the person to be condemned should first be beard, It would
bave been, in their Lordships' opinion, more discreet, and
it would have removed an occasion for comment and
complaint, if the magistrate had given the appellaot some
opportuaity for making her observations before the prie
vilege was witbdrawn ; it might have been a wiser discharge
of his duty as officer. But baving said this, their Lordships
are unable to go any further. It results, therefore, that if
the order of ths magistrate was open to examination,
eitber upon process of certiorari or by a way of gevision
the consequence of an examination would be to leave the

-order as it stands, and this consequence is not without its
126 '
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bearing upon the question, which is prior in order of”
reasoning, whetber it wag competent to the Court to enter
upon any such examination, The appellant based her -
demand partly vpon the Code of Criminal Procedure and .
partly upon the supposed common law power to grant &
writ of certiorari, She did not rely upon the power of
revision given by the Code of Civil Procedure. It is got
easy to see how these proceedings could be deemed
crimipal proceedings withia the Code of Criminal Proce-
dure. They are oot proceedings against the appellant as
charged with an offepce, They are at the utmost
proceedings which rendered the appellant, if she shoold
thereafter commit a criminal or forbidden act, open toa
particular form of procedure for a penalty. lo any view,
as their Lordships have intimated their opinion that the
magistrate in withdrawing the order, of dispensation was
not acting judicially, it follows that this is not a case for -
revision uader the Code of Criminal Procedure,
THE WRIT OF CERTIORARI

It was contended on behalf of the respondent in the
High Court that there is no power in the High Court to
issue & writ of certoran, or alterpatively that the
provisions of Section 22 forbid recourse to this writ in
cases which come under the Press Act. As to the first
point, it would seem that at ,any rate the three High
Courts of Calcutta, Madras, and Bombay possessed tha
power of issuing this wnt (see Re the Justices of the
Supreme Court of Judicature at Bombay ) Koapp, pp, 49,
51, 55 ; and Naodo Lal Bose v. the Corporation for the
Town of Calcutta, LL.R, -1 Cal, p, 275) Whether any of
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‘the other Courts which are by definition High Courts for
-the purposes of this Act bave the power to issue writs of
-certiorari is another question. Supposing that this power
-once existed, has it been taken away by the two codes of
procedure ? No doubt these codes provide for most cases a
much more convenient remedy. But their Lordships are
not disposed to think that the provisions of Secl;iod"?.‘l»}S of
the Criminal Procedure Code and Section 115 of the Civil
Procedure Code of 19u8 are exbaustive Their Lordships
can imagine cases, though rare opes, which may not fali
under either of these Sections. For sach cases their
Lordships do not thigk that the powers of the Righ Courts
which have inberited the ordinary or extraordinary
jurisdiction of the Supreme Court to isswe writs of certior-
ari, can be said to have been taken away.

But assuming that the power to issne the writ, remains,
and that it might be exercised notwithstanding the
existence of procedure by way jof revision, Section 22 has
still 10 be considered ; -

Every declaration of forfeiture purporting to be tade
under this Act shali, as against all persons, ‘be coaclusive
evidence that forfeiture therein referred to, has taken
place, and no proceeding purporting to be taken under this
Act shall be called in question by any Court, except
the High Court on such application as aforesaid, and no
-¢ivil or criminal proceeding, except as provided by tbis Act
shall be instituted against any person for anything done or
ip good faith intended to be done under this Act,

It was contended on behalf of the appeliant that as the
-writ of certiorari was ‘not in terms said to be taken away
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;the right to it remained notwithstanding the very express
but still general words of this Section, However that might
be according to English law, where there is Do such
tevision procedure as in India, their Lordships see mo
reason for narrowing the express words of the Indian Act.
* Certiorari,” according to the English rule, is only to be
granted where 00 other suitable remedy exists, If the order
of the magistrats were a judicial order it wounld bave been
made in the exercise either of his civil or of bis criminal
jurisdiction and procedare by way of revision would have
been open.
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“tbe other Coarts which are by definition High Courts for
the purposes of this Act bave the power to issue writs of
certiorari is anotber question. Supposing that this power,
once existed, has it been taken away by the two codes of
procedure ? No doubt these codes provide for most cases a
much more.coavenient remedy, But their Lordships are
not disposed to think that the provisions of Section 435 of
tbe Criminal Procedurs Code and Section 115 of the Civil
Proccdure Code of 19-8 are exbaustive Their Lordships
cat imagine cases, though rare ones, which may not fall
under either of these Sections, For such cases their
Lordships do not think that the pawers of the High Courts
which bave inherited the ordinary or extraordinary
jurisdiction of the Supreme Court to issue writs of certior-
ari, can be said to bave been taken away.

But assuming that the power to issue the writ, remains,
apd that it might be exercised notwithstanding the
existence of procedure By way of revision, Section 22 has
still 1o be copsidered ; -

Every declaration of forfeiture purportiog to be mads
under this Act shall, as against all persons, be coaclusive
evidence that forfeiture therein referred to, has taken
place, and no proceeding purporting to be takeo under this
Act chall be called in question by any Court, except
the High Court oa such application as aforesaid, and no
civil or criminal proceeding, except as provided by this Act
shall be instituted against any persoa for anything done or
in good faith intended to be done under this Act,

It was contended on behalf of the appellant that as the
writ of certiorari was ‘ot in terms said 1o be taken away
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the right to it remained notwithstanding the very express
but still general words of this Section, However that might
be according to English law, where there is no such
revision procedure as in India, their Lordships ses no
teason for narrowing the express words of the Indian Act,
o Certiorari,” according to the English rule, is only to be
granted where no other suitable remedy exists, If the order
of the magistrats were a judicial order it would have been
made in the exercise either of his civil or of bis criminal
jurisdiction and procedure by way of revision would have
beeu open.
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INDIA'S PETITION OF RIGHTS.

[The following is the resolution adopted by the Indian
National Congress and the All-lndia Moslem League at
the Special Sessions held at Bombay in August—Septem-
ber, 1918) - -

Ihe Government of Iadia shall have administrative
authority on matters directly concerning peace, tranquillity
and defence of the couotry, subject to the following
declaration of rights of the people of Indis,—Thal the
Statute to be passed by the Parliameat should inclade the
declaration of the rights of the people of India as British
citizeps ; that all Indian subjects of His Majesty aad all
the subjects nataralised or resident in lodia are equal
before the law, and thers shall be no penal nor adminis-
trative law in force in the country, whetber sabstantive or
pravisional, of a discrimioative nature; that no Indian
subject of His Majests sball be liable to suffer in liberty,
life, property, or freedom of speach or in the right of associa.
tion, ot in respect of writing except under a senteacs by an
ordinary, Court of justice and asa result of a lawful and
open trial 3 that every Indian subject shall be entitled to
bear arms subject to the purchase of & license as in Great
Britain, and that the right sball aot be taken a~ay, save
by a seatence of an ordivary court of justice; tha: the
press shall be free and that 0o license nor security shall be
demanded oa the registration of a press or a newspaper 2
and that corporal punishmeat shall not be inflicted on any
Indian save under conditions applying equally to all other
British sabjects.



