GOVERNMEST OF INDLs.
LEGISLATIVE DEPARTMENT.

THE CODE OF

CIVIL PROCEDURE, 1908
(ACT V OF 1908)

with appendices containing rules made by the
different High Courts and the Chief Court
of OQudh under section 122 of the Code.

AS MODIFIED UP TO 1st OCTOBER, 1933

Prorrsesp sy teEs Mawacer oF Foanmcarrows, Ducer
ProvrEp by rEx Mawacen, Govsexwiyy 0F Ivorx Prass Naw Durmr

S, Price Re. 1-12 or 22. €2.

DECTN



STATEMENT OF REPEALS AND AMENDMENTS

Government of India (Adaptation
of Indian Laws) Order, 1937

SECTION B, REPEALED IN PART Act 88 of 1920, 8 2 and Sch I

Aot 35 of 1934, 8 2 and Sch
SeCTION 2, AMENDED '

AMENDED Government of India (Adaptation
of Indian Laws) Order, 1937
Becrion 7, AMENDED Act 1 of 1026,8 3

SEorI0N 8, AMENDED Government of India (Adaptation

of Indian Laws) Order, 1937

Seorrons 10, 26 AND 29, AMENDED . Qovernment of India (Adaptation
of Indian Laws) Order, 1937

{Act 1 of 1914, 8 2

SEcrioN 36 A, INSERTED . v Act 90f1922,8 2

SxoTION 43, AMENDED Government of India (Adaptation

SEcTION 44, SUBSTITUTED of Indian Laws) Order, 1937

8ecTIoN 44 A, INSERTED Aot 8 of 1937, 2

SEcTION 45, SUBSITTUTED . Government of India (Adaptation
of Indian Laws) Order, 1937

Szerion 61, AMENDED . . Act 21 0f 1936,8 2

SEorioN 64, AMENDED . Government of India (Adaptation

of Indian Laws) Order, 1937

Act 3 of 1921,8 2
Secrion 65, AMENDED o Government of India (Adaptation

of Indian Laws) Order, 1937

SrotioNs 57 AND 69, AMENDED Government of India (Adaptation
of Indian Laws) Order, 1037

Act 10 of 1914, s 3 and Sch II
Act 35 of 1934, 8 2 and Sch
SecTioN 60, AMENDED Act 9 of 1937, 8 2
Government of India (Adaptation
of Indian Laws) Order, 1937

Act 38 of 1920, s 2 and 8ch I
SxorioN 61, AMENDED N Government of India (Adaptation

of Indian Laws) Order, 1937

Act 1 of 1014, 5 3
Act 38 of 1920, 8 2 and 8Sch I
SzoTIoN 67, AMENDED Government of India (Adaptation
- of Indian Laws) Order, 1937

Act 38 of 1920, 8 2 and Sch I
8rorroN 68, AMENDED +4 Government of India (Adaptation

of Indian Laws) Order, 1837

Act 38 0f 1938,58 2 and Sch I
Seorions 70 AND 73, AMENDED .4 Government of India (Adaptation
of Indian Laws) Order, 1037

Act 10 of 1932, 8 2
Government of India (Adaptation
of Indien Lews) Order, 1937,

Parr IV, Beconp HEsDING, AweNDED Government of India {Adaptation
of Indian Laws) Order, 1937

Sroriow 79, SussTITUTED v Government of India (Adaptation
Szorron 80, AMENDED . of Indian Laws) Order, 1937,

SecrION 78, AMENDED



()

Seorron 82, HEADING TO Sgorions 83, Goverament of Indws (Adaptation
84, 85, 86, 87, 92 AND 93, AMENDED of Indian Laws) Order, 1937

SeoroN 98, AMENDED . . Act 18 0f 1928,5 2and Sch I
SecrioN 103, AMENDED « T Act 6of 1926, 2

Sectiox 104, AMENDED . y Act 90f1922,8 8

Ssorrox 111, AMENDED Government of India (Adaptation

of Indian Laws) Order, 1937

SrcorioN 111 A ,INSERTED- . « Government of India (Adaptation
of Indian Laws) Order, 1937

SecrioN 116, AMENDED « « Government of India (Adaptation
of Indian Laws) Order, 1937
SeorroN 120, AMENDED . Act 3 of 1909, s 127 and Sch IIT

Act 18 of 1919, 8 2 and Sch
Act 11 of 1923,8 3 and Sch II
Seorrox 122, AMENDED . Act 32 of 1925, 8 2 and Sch
' Government of India (Adaptation
of Indian Laws) Order, 1937

Act 13 of 1926, s 2 and Sch
- Act 18 of 1919, 8 2 and Sch I
Act 11 of 1923, 8 3 and Sch II
Act 82 of 1925, s 2 and Sch
Act 34 of 1926, s 2 and Sch
. Government of India (Adaptation
of Indian Laws) Order, 1937

{Ac(s 38 0f 1920, 8 2 and Sch I

SeorioN 123, AMENDED

Government of India (Adaptation
of Indian Laws) Order, 1937

Seorton 126, SUBSTITUTED ~+ QGovernment of India (Adaptation
of Indian Laws) Order, 1937

Seorions 127 anp 129, Avexpep . Government of India (Adaptation
of Indian Laws) Order, 1937

SxcrioN 130, SUBSTITUTED . « Government of India (Adaptation
of Indian Laws) Order, 1937

Srorions 131 AND 133, AMENDED . Government of India (Adaptation
of Indian Laws) Order, 1937

SmorioN 135 A, INgErTED e T o Act23o0f1925, s 3
’ AumxpED . . Government of India (Adaptation

of Indian Laws) Order, 1937

Sporrons 136 Axp 137, AvEnpEDp o Government of India (Adaptation
of Indian Laws) Order, 1937

Act 4 of 1914, 8 2 and 8ch

Goverpment of India (Adsptation
of Indan Laws) Order, 1937

AMENDED . . Government of India (Adaptation
Smoriox 139, AsmimE of Indian Laws) Order, 1937

{Act 38 0f 1920, 8 2and Sch I

SE_m‘ION 126, AMENDED

Seorion 138, AMENDED .

Government of Indis (Adaptation
of Indian Laws) Ordery 1937

SgcTIoN 166, REPEALED . . Act 17T of 1914, s 3 and Sch II
SogEpurk I, OspEs III, AMENDED . Act 22 of 1926,8 2

Act 17 of 1914, 8 2 and Sch I

Act 10 of 1927, 8 2 and Sch I

Act 35 of 1934, s 2 and Sch

Government of India (Adaptation
of Indian Laws) Order, 1937

8zorioN 143, AMENDED

SogEpULE I, ORDER V, AMENDED
i



()

Sorepurk I, OsbER IX, AMENDED . Act 24 of 1920,8 2

Act 29 0f 1923,83 2and 8
Act 21 of 1936, 88 3 and 4
Sceepuvre I, Orper XXI, AMERDED < Act 8 of 1937,8 3
Government of India (Adaptation
of Indian Laws) Order, 1937

[ Act 10 of 1932,8 3
SceepuLE I, OrpER XXVI, AvrnpED{ Government of India (Adaptation
of Indian Laws) Order, 1937

Scprpure I, OrpER XXVII, AuENpED Government of India (Adaptation
of Indian Laws) Order, 1937

Act 10 of 1927, 8 2 and Sch I
Scaepvre I, Osper  XXVIIL{ Act 35 of 1034, 8 2 and Sch
AVMENDED Government of India (Adaptation
of Indian Laws), Order, 1937

Act 16 of 1937, 8 2 ‘
Soeepmie I, OzmpeEr XXXII, { Government of India (Adaptation
AMENDED of Indian Laws) Order, 1937

Screpuze I, Omper XXXIII, Government of India (Adaptation
AMENDED of Indian Laws) Order, 1937

Sceepvre I, OrpEr XXXIV, Act 21 0f1929,88 4,5,6and 7
AMENDFD

Act 30 of 1026, 8 4
BouEpurE I, Omper XXXVII< Government of India (Adaptation
AMENDED of Indian Laws) Order, 1937

Sceepure I, OzmpEr XXXVIII, Act 1 .0of 1926,8 4
AMENDED ’

[

Act 9 0f 1922,8 4
Sorepuie I, OpER XLI, AMENDED Government of India (Adaptation
of Indian Laws) Order, 1937

SceEpuLE I, OnpEr XLITI, AMENDED Act 16 of 1930, 8 2
( Act 26 of 1920, ss 3 and &
Scaepurr I, OrpER XLV, AMENDED { Government of India (Adaptation
i of Indian Laws) Qrder, 1937

ArPENDIX A, AMENDED Government of India (Adaptation
of Indian Lawa) Order, 1937

APPENDIX B, AMENDED Act 30 of 1926, 8 4

ArpENDIX D, AMENDED Act 21 of 1929, 8 8 and Sch

‘ Act 10 of 1914, 8 2 and Sch I

ArrEnprx E, AMENDED Government of India (Adaptation
of Indian Laws) Order, 1937

ArppenpIx F, AMENDED . Act 10 01 1014, 8 2and Sch I

8orepULE IT1, AMENDED + Government of India (Adaptation

of Indian Laws) Order, 1937
Bommpure V, Repeaten « Act170f 1914, 3 and Sch II



THE CODE OF CIVIL PROCEDURE, 1908
(ACT V OF 1908)

CONTENTS

PRELIMINARY

SECTIONS

1 Short title, commencement and extent
Definitions
Subordination of Courts
Savings
Application of the Code to Revenue Courts
Pecumary jurisdiction
Provincial Small Cause Courts
Presidency Small Cause Courts

@ =3I M o o W N

PART 1,

8UITS IN GENERAL
JurispioTION oF THE COURTS AND res judicata
9 Courts to try all civil swits unless barred
10 Stay of suib
11 Res judicata
12 Bar to further swmt
13 When foreign judgment not conclusive
14 Presumption as to foreign judgments

Prace or Suine
15 Court in which swits to be mstituted
16 Swts to be mstituted where subject-matter situate

17 Bwts for unmoveable property situate withmn jurisdic-
tion of different Courts

18 Place of mstibution of swmt where local hmits of jurs-
diction of Courts are uncertan

19 Buits for compensation for wrongs to person or
moveables
20 Other

1

-

1



Cwil Procedure [ace v

SEcrIoNSs

20

21
22

23
24
25

26

27
28
29

30
31

32

33

34

35

Other swits to be instituted where defendants reside
or cause of action arises

Objections to jurisdiction

Power to transfer suits which may be mmstituted i more
than one Court

To what Court appheation lies
General power of transfer and withdrawal
Power of Provincial Government to transfer suts

Instrrorion o Surrs

Inshitution of suits

SumMons AND DiscovERY

Summons to defendants

Service of summons where defendant resides in another
province

Bervice of foreign summonses
Power to order discovery and the hke
Summons to witness

Penalty for default

JupeMENT AND DECRER
Judgment and decree
INTEREST
Interest
Cosrs
Costs

85A Compensatory costs in respect of false or vexatious

36
37

claims or defences

PART 1I.
EXECUTION

(GENERAL

Appleation to orders

Definition of Court which passed s decree
Couzts



or 1908 ] Cinl Procedure

COURTS BY WHICH DECREES MAY BE EXECUTED

SeoTI0NS

38
39
40
41
42
43

44

Court by which decree may be executed
Transfer of decree

Transfer of decree to Court in another province
Result of execution-proceedings to be certified
Powers of Court 1n executing transferred decree

Execution of decrees passed by British Courts i places
to which this Part does mnot extend or i foreign
termtory

Execution of decrees passed by Courts of Indian
Btates

44A Execution of decrees passed by Courts in the Umbed

45
46

Kingdom and other reciprocating terrtory

Execution of decrees mn foreign ternitory
Precepts

QUESTIONS TO BE DETERMINED BY COURT EXECUTING DECREE

47

48

49
50

61
52

54

55
56

57

Questions to be deterrmned by the Court exzecuting
decree.

LiMIiT OF TIME FOR EXECUTION
Execution barred 1n certain cases
TRANSFEREES AND LEGAL REPRESENTATIVES

Transferee
Legal representative

PRoCEDURE IN EXEQUTION

Powers of Court to enforce execution

Enforcement of decree agamnst legal representative
Liability of ancestral property
Partition of estate or separation of share

ARREST AND DETENTION

Arrest and detention

Prohibition of arrest or detention of women in execu-
tion of decree for money

Subsistence-allowance
58 Detention
8
Ta

~



Cwil Proceaure [acr v

SecTioNs

58
59

60

61
62

43

64

65
66

67

Detention and release
Release on _ground of illness

ATTACHMENT

Property hable to attachment and sale i execufion of
decree

Partial exemption of agricultural produce

Seizure of property in dwelling-house

Property attached n execution of decrees of several
Courts

Private alienation of property after attachment to be
voud

SaLe

Purchaser’s title
Swt agamst purchaser not mamtanable on ground of
purchase bemng on behalf of plaintiff

Power for Provincial Government to make rules ss to
sales of land in execution of decrees for payment of
money

DEeLEGATION T0 COLLECTOR OF POWER TO EXECUTE DECREES AGAINST

68

69
70

71
72

74

IMMOVEABLE PROPERTY

Power to prescribe rules for transferring to Collector
execution of certamn decrees

Provisions of Third Schedule to apply

Rules of procedure

Jurisdiction of Civil Courts barred

Collector deemeqd to be acting judicially

Where Court may authorize Collector to stay puble

sale of land
D1STRIBUTION OF ASSETS
Proceeds of execution-sale to be rateably distributed
among decree-holders
RESISTANCE TO EXECUTION

Resistance to execution

PART III



«oF 1908 | Cinl Procedure

PART III. -
INCIDENTAL PROCEEDINGS

CoOMMISSIONS

SEecTIONS
75 Power of Court to 1ssue commissions

76 Commussion to another Court
77 Letter of request
78 Commussions 1ssued by foreign Courts

PART 1V,
SUITS IN PARTICULAR CASES

SUITS BY OR AGAINST THE CROWN oOR PuBLic OFFICERS IN THEIR
OFFICIAL CAPACITY

79 Suits by o1 against the Crown

80 Notice

81 Exemption from arrest and personal appearance
82 Execution of deciee

Surrs BY ALIENS AND BY OR AGAINST FoREIGN RULERS AND RULERS
oF INDIAN STATES

83 When abens may sue
84 When foreign States may sue

85 Persons specially appomted by Government to prose-
cute or defend for Princes or Chiefs
86 Swts agamnst Princes, Chefs, ambassadors and envoys

87 Style of Princes and Chiefs as parties to suits
INTERPLEADER
88 Where interpleader-suit may be mstituted

PART V.
SPECIAL PROCEEDINGS

ARBITRATION
89  Arbitration

SpEciAL CasE
90 Power to state case for opmion of Court

SvuiTs RELATING To PuBLio MATTERS
91 Public nuisances

92 Public charities

93 Exercize of powers of Advocate General outside
Presidency-towns

PART VL
5



Cinl Procedurs [Acr ¥
PART VI.
SUPPLEMENTAL PROCEEDINGS

SEcTIONS
94 Supplemental proceedings

95

96
97

98
99

100
101
102
103

104
105
106

107
108

109
110
m

Compensation for obtaimung arrest, attachment or
mjunction on insufficient grounds

PART VII,

APPEALS
APPEALS FROM ORIGINAL DECAEES

Appeal from origmmal decree

Appeal from final decree where no appeal from pre-
hminary decree

Decision where appeal heard by two or more Judges

No decree to be reversed or modified for error or ure-
gulanty not affecting ments or junsdiction

APPEALS FROM APPELLATE DECREES
Second appeal
Second appeal on no other grounds
No second appeal m certain suits
Power of High Court to determine 1ssues of fact

APPEALS FRrROM ORDERS

Orders from which appeal hes
Other orders
What Courts to hear appeals
GENERAL PROVISIONS RELATING TO APPEALS
Powers of Appellate Court
Procedurs 1 appeals from appellate decrees and orders.

APPEALS To THE KiNg v CouNoiL
When appeals he to King in Couneil
Value of subject-matter
Bar of certamn appeals

111A Appeals to Federal Court

112

Bavings

) PART VIII.



oF 1908 ] Cril Procedure

PART VII.
REFERENCE, REVIEW AND REVISION

SECTIONS

118
114

115,

116
117
118
119
120

121.

122
123
124
125
126
127
128
129

130

i31

Reference to High Court
Review

Revision

PART IX.

SPECIAL PROVISIONS RELATING TO THE
CHARTERED HIGH COURTS,

Part to apply only to certain High Courts
Appliestion of Code o High Courts

Execution of decree before ascertainment of costs
Unauthonized persons not to address Court

Provisions nob applhicable to High Court in ongnal
civil jurisdietion

PART X,

RULES

Effect of rules in First Schedule

Power of certain High Courts to make rules
Constitution of Rule Commuttees 1n certain provinces
Commuttee to report to High Court

Power of other High Courts to make rules

Rules to be subject to approval

Publication of rules

Matters for which rules may provide

Power of Chartered High Courts to make rules as to
thewr origmal civil procedure

Power of other High Courts to make rules as to matters
other than procedure

Publication of rules

PART XI.
7



Cwil Procedure [acr ¥

PART XI.
MISCELLANEOUS
SEcTIONS
182 Ezemption of certamn women from personal appear-
ance .

183 Exemption of other persons
184 Arrest other than in execution of decree
135 Exemption from arrest under civil process

185A Exemption of members of legislative bodies from arrest
and detention under civil process

186 Procedure where person to be arrested or property to
be attached 1s outside districh

187 Langusge of subordinate Courts
138 Power of High Court to require evidence to be recorded
in Enghsh.
139 Oath on affidavit by whom to be admimstered
140 Assessors in causes of salvage, ete
141 Miscellaneous proceedings
142 Orders and notices to be m writing
143 Postage
144 Apphcatu;n for restitution
145 Enforcement of hability of surety
146 Proceedings by or agamnst representatives
147 Consent or agreement by persons under disability.
148 Enlargement of time
149 Power to make up deficiency of court-fees
150 Transfer of buswess
151 Baving of mherent powers of Court
152 Amendment of Judgments, decrees or orders
153 General power to smend
154 Baving of present right of appeal
155 Amendment of certamn Acts
- 156 Repealed

157 Continuance of orders under repealed enactments
158 Referenge to Code of Cinl Procedure and other
repealed enactments
BCHEDULES.



oF 1008 | Cinl Procedure
SCHEDULES.

Tae FIRST SCHEDULE —RuLEs oF PROCEDURE
AppENDIX A —PLEADINGS
ArpENDIX B —PRoCESS
Arpenpix C ——DISCOVERY,
INSPECTION AND ADMISSION
ArpPENDIX D —DECREES
ArpENDIX B ~—~EXECUTION

ApPENDIX F —SUPPLEMENTAL PRO-
CEEDINGS

AppENDIX G —APpPpEAL, REFERENCE
AND ReviEW

ArreEnpix H —MISCELLANEOUS

Tae SECOND SCHEDULE —ARBITRATION
ArpENDIX —FORMS

Tag THIRD SCHEDULE —ExECUTION OF DECREES BY
COLLECTORS

Tae FOURTH SCHEDULE —ENACTMENTS AMENDED
Tas FIFTH SCHEDULE —Repealed

APPENDICES

RurLes MAaDE 8Y THE CHARTERED Hiea Courts AND THR CHIEPR
Courr or Oupn UNDER sEcTION 122 oF TRE CODE

APPENDI}S I —Rores mape BY THE CArcurra Higm CourT
APPENDIX II —Rures mapE BY THE MADRAS Higm Court
APPENDIX III —Rores MADE BY THE BomBay Higa CourT
APPENDIX IV —RuLEs MADE By THE ALLAHABAD Higm CourT
APPENDIX V —RuLES MADE By THE PaTva Hiem Courr
APPENDIX VI —RuLEs MADE BY THE LAORE Hiea Court
APPENDIX VII —RurLes MADE BY THE NaGPUrR HIGE COURT

APPENDIX VIII —Rures mMapE BY THE Cuigr Court oF OubpH
9



ACT No. V oF 1908/

[21st March, 1908 ]

An Act to consolidate and amend the laws relating to the
Procedure of the Courts of Civil Judicature.

(As modified up to 1st October, 1939 )

WHEREAS 1t 18 expedient to consoldate snd amend the
laws relating to the procedure of the Courts of Civil

Judicature, It 18 hereby enacted as follows —

PRELIMINARY
1. (1) This Act may be cited as the Code of Civil Procedure, 8hort titts,
1908 ment sad

(2) It shall come 1nto force on the first day of January, 1909

(3) This section and sections 155 to 158 extend to the whole
of Brtish India the rest of the Code extends to the whole of
Bntish India, except the Scheduled Districts

2 In

1For Statement of Objects and Reasons, ses (Gazette of India, 1907
Pt V, p 179, for Report of Select Committee, ses ¢bed, 1908, Pt V, p 35
and for Proceedings 1n Council, see sbsd, 1907, Pt VI.p 135 and shid, 1908,
pp 8,12and 212

For portion of the Civil Procedure Code extended to the Presidency
8mall Cause Court, Calcutta, see Calcutta Gazette, 1910, Pt I, p 814, Schedule
A to Rules of Practice

The Act has been extended by notification under 8s 5 and 5A of th
%ch:dult:d Districte Act, 1874 (XIV of 1874), to the followmng ohedu]eg
180r1e —

(1) The Districte of Jalpaigur, Cachar (excluding the North Cack
Hulls), Sylhet, Goalpara (mcluding the Easbegm Duars), Kamrl;;l;
Darrang, Nowgong (excluding the Mikuir Hull Traots), Sibsagar
(excluding the Mikir Hill Tracts) and Lekhimpur (excluding
the Dibrugarh Frontier Tracts), Gazette of India, 1909, Pt I
p b6 and Gazette of India, 1914, Pt I, p 1690

(2) The Province of Sind, Bombay Government (azette,
nary, 1909, Pt I and Gazette of India, 1909, P?OI, ;; :g;; broords-

{3) The Districte of Darjeshing and the Districts of Hazartbagh
Palamau and Manbhum n Chota Nagpur, Calcu:t:sa ,GI::;ctiu
1009, Pt I, p 25 and Gazette of India, 1909, Pt I, p, 33 '

11
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(Preliminary )

2. In this Act, unless there 1s anything repugnant in the
subject or context,—
(7) ““Code’ mcludes rules
(8) ““decree’” means the formal expression of an adjudication
which, so far as regards the Court expressing 1t, conclusively
determines the rights of the parties with regard to all or any
of the matters 1n controversy in the swt and may be either
preliminary or final It shall be deemed to include the rejection
of a plamnt and the determination of any question within section
47 or section 144, but shall not melude—
(a) any adjudication from which an appeal hes as an appeal
from an order, or
(b) any order of disnussal for default
Explanation

(4) The Province of Kumaun and Garhwal and the Tarai Parganas
with modufications, United Provinces Gazette, 1909, Pt I, p 3
and Gazette of India, 1909, Pt I, p 31

(5) The Pargana of Janswar Bawar mn Dehra-Dun and the Scheduled
portion of the Mirzapur District, United Provinces Gazette,
1909, Pt I, p 4 and Gazette of India, 1909, Pt I,p 32

(6) Coorg, Gazette of India, 1909, Pt I, p 32

(7) Bcheduled Districts 1n Punjab, Gazette of India, 1909, Pt I, p 33,

(8) The Districts of Peshawar, Hazara, Kohat, Bannu, Dera Ismal
Khan, composing the North West Frontier Province, Gazette of
Indis, 1909, Pt II,p 80

(9) Sections 36 to 43 to all the Scheduled Distrots 1n Madras, Gazette
of Incha, 1909, Pt I, p 152

(10) To the Scheduled Distrcts of the Central Provinces, except so
much as18 already mn foree and so much as authorzes the attach-
mont and sale of immoveable }]I)roperty m execution of a decree-
not being a decree directing the sale of such property, Gazette
of India, 1909, Pt I p 239

(11) To Ajmer-Merwara, except sections 1 and 156 to 158, Gazette
of India, 1909, Pt II, p 480

(12) To Pargana Dhalbbum, the Mumcipality of Chaibassa 1 the
Kolhan and the Porshat Estate mn the District of Singhbhum,
Calcutts Gazette, 1909, Pt I, p 4563 and Gazette of Indw, 1909,
Pt Ip 443
Under section 3 (3) (6) of the Sonthal Parganas Settlement Re tion
(ITL of 1872), ss 38 to 42 and 156 and Rules 4 to 9 1n Order I
the first Schedule have been declared 1n force in the Sonthal Parganas and
the rest of the Code for the trial of suits referred to in section 10 of the Sonthal
Parganss Justice Regulation, 1893 (5 of 1893), Calcutta Gazette, 1909, Pt I,
p 456, and the whole Code 1 the Angul District under 8 3 of the Angul
Laws Regulation, 1936 (5 of 1936)
It has been declared 1n forece i British Baluchistan under s 3 of the
Beluchistan Laws Regulation, 1913 (II of 1913), Bal Code
It has been declared 1n force 1n Panth Piploda, Reg I of 1929, 2
Tt has been declared mn force i the district of Khondmals by Reg 4 of
1936, 8 3 and Sch

12
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(Preliminary )

Bzplanation —A decres 13 prelmuinary when further pro-
ceedings have to be taken before the swit can be completely
disposed of It 18 final when such adjudication completsly
disposes of the smt It msy be partly prehminary and partly
final

(3) ‘‘decree-holder’’ means any person in whose favour a

decree has been passed or an order capable of execution has hesn
made

(4) “district’” means the local hmts of the jurisdiction of
a principal Civil Court of ongmal jumsdiction (heremafter called
a ‘‘District Court’”), and imcludes the local limts of the ordi-
nary ongnal eivil Junsdiction of a High Court

(5) “foreign Court’’ means s Court situate beyond the
hmits of Brnitish India which has no authority m Bntish India
and 1s not established or continued by ![the Central Govern-
went or the Crown Representative]

(6) “‘foreign judgment’”’ mesns the judgment of a foreigm.
Court

(7) ““Government Pleader’”’ includes any officer apponted
by the 2| Provincial Government] to perform all or any of the
functions expressly imposed by this Code on the Government
Pleader and also any pleader acting under the directions of the
Government Pleader

(8) **Judge’’ means the presiding officer ot a Civil Court

{(9) “‘judgment” means the statement given by the Judge of
the grounds of a decree or order

(10) *‘judgment-debtor’* means any person agamnst whom a.
decree bas been passed or an order capable of execution has
been made

(11) ““legal representative’’ means s person who m law
represents the estate of a deceased person, and includes any
person who intermeddles with the estate of the deceased and
where a party sues or 18 sued 1n a representative character the
person on whom the estate devolves on the death of the party
8o swing or sued

(12) *“‘mesne

1These words were substituted for the words * the Governor General
1n Couneil ” by paragraph 3 and Sch I of the Government of India (Adapts-
tion of Indian Laws) Order, 1937

? These words were substituted for the words * Loocal Govex"nment ”
by para 4,1bd

13-
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(Preliminary )

+(12) ““mesne profits’’ of property means those profits which
the person m wrongful possession of “uch property actually
received or might with ordinary diligence have received there-
from, together with interest on such profits but shall not -
clude profits due to improvements made by the person in wrong-
ful possession

(13) ““moveable property’’ includes growing erops

(14) *‘order” means the formal expression of any decision
of a Civil Court which 1s not a decree

(15) ““‘pleader’’ means any person entitled to appear and
plead for another in Court, and includes an advocate, a vakl
and an attorney of a High Court

(16) “prescribed’’ means prescribed by rules

(17) *‘public officer’’ means a person fallng under any of
the following descrniptions, namely —

(a) every Judge,

(b) every member of the Indian Civil Service,

(¢) every commissioned or gazetted officer in the mihtary
[naval or air] forces of His-Majesty, 2¥ * *
while serving under 3[the Crown],

(@) every officer of a Court of Justice whose duty 1t 15, as
such officer, to investigate or report on any matter
of law or fact, or to make, authenticate or keep
any document, or to take charge or dispose of any
property, or to execute any judicial process, or
to admimster any oath, or to interpret, or to
preserve order, in the Court, and every person
especially authorised by a Court of Justice to per-
form any of such duties,

(¢) every person who holds any office by virtue of which
he 15 empowered to place or keep any person 1n
ronfinement,

(f) every officer of 3[the Crown] whose duty 1t 18 as such
officer, to prevent offences, to give nformation of
offences, to bring offenders to justice, or to protect
the public health, safety or convemence,

(9) every

1 These words were substituted for the words * or naval by s 2 and Sch
of the Amending Aok, 1934 (35 of 1934)
*The words “including His Majesty’s Indian Marine Service " were
omtbted, tbid
* These words were substituted for the words *the Government " by
%51: 319313(17 Sch T of the Government of India (Adaptation of Indian Laws)
rder,

14
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(g) every officer whose duty 1t 18, as such officer, to take,
recerve, keep or expend any property on behalf .
of [the Crown], or to make any survey, assess-
ment or contract on behalf of 1[the Crown], or
to execute any revenue-process, or to investigate,
or to report on, any matter affecting the pecuniary
interests of 1 [the Crown] or to make, authenticate
or keep any document relating to the pecumary
nterests of 1[the Crown], or to prevent the in-
fraction of any law for the protection of the
pecuniary interests of 1[the Crown] and

(k) every officer m the service or pay of 1[the Crown], or
remunerated by fees or commssion for the per-
formance of any public duty

(18) “‘rules” mesans rules and forms contained in the Firs
Schedule or made under section 122 or section 125:

(19) “*share m s corporation” shall be deemed to include
stock, debenture stock, debentures or bonds and

(20) ““migned” save In the case of a Judgment or decree, in-
cludes stamped

3 For the purposes of this Code, the District Court 1s Spbordination
subordinate to the High Court, and every Civil Court of a
grade 1ferior to that of a District Court and every Court of

Small Causes 18 subordinate to the High Court and District
Court

4, (1) In the absence of any specific prowision to the Savins.
contrary, nothing 1n this Code shall be deemed to limit or other-
wise affect any special or local law now in force or any special
jurisdiction or power conferred, or any special form of procedure

Frescnb\sd, by or under any other law for the fime being n
orce

(#) In particular and without prejudice to the generalty
of the proposition contamned in sub-section (I), nothing 1n this
Code shall be deemed to hmmt or otherwise affect any remedy
which a landholder or landlord may have under any law for
the time being n force for the recovery of rent of agnicultural
land from the produce of such land

5. (I) Where

* These words were substituted for the words ** the Government ”’ by para.

:I’O?ir';d Sch T of the Government of India (Adaptation of Indian Lawa) Order,
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5, (1) Where any Revenue Courts are governed by the
provisions of this Code mn those matters of procedure upon
which any special enactment applcable to them 18 mlent, the
[Provincial Government] 2*  *  * may, by notification
the 3[official Gazette] declare that any portions of those pro-
visions which are not expressly made applicable by this Cole
shall not apply to those Courts, or shall only apply to them with
such modifications as the 1[Provincial Government] 4,* * *
may presenbe .

(2) “Revenue Court” m sub-section (I) means a Court
baving jursdiction under any local law to entertan swits or
nther proceedings relating to the rent, revenue or profits of
land used for agricultural purposes, but does not mclude =«
Civil Court having ongmmal jumsdiction under thuis Code to
try such swits or proceedings as being swits or proceedings of
a civil nature

6 Save m so far as is otherwise expressly prowvided,
nothing herein contamned shall operate to give any Court
jurisdiction over swits the amount or value of the subject-
matter of which exceeds the precumiary limuts (if any) of 1its
ordinary jursdiction

7. The following provisions shall not extend to Courts
constituted under the Provineial Small Causes Courts Act
1887, or to Courts exercising the jurisdiction of a Court of
Small Causes under that Act, that 18 to say,—

(a) so much of the body of the Code as relates to—

() swts excepted from the cogrizance of a Court of
Small Causes,

7

{1i) the execution of decrees in such swits,

(1) the execution of decrees against immoveable pro
perty, and

(b) the

1 These words were substituted for the words *‘ Local Government *
by para 4 of the Government of India (Adaptation of Indiar Laws) Order,
1937

$ The words “ with the previous sanction of the Governor General in
Council ”” were omitted by ¢ 2 and Sch I, Pt I of the Devolution Act, 1920
(38 of 1920)

3 These words were substituted for the words *‘local official Gazette ™
by para 4 of the Government of India (Adaptation of Indian Laws) Order,
1937

¢ The words * with the sanction aforesaid’ were omitted by s 2 and
Sch I, Pt T of the Devolution Act, 1920 (38 of 1920)

16
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(Prelsminary )
(b) the follomng.sectlons, that 18 to say,—
section 9,
sections 91 and 92,

sections 94 and 95 1[so far as they suthorise or relate
10—

(1) oxders for the attachment of immovesble pro-
perty,

(1) mjunctions,

(1) the appomntment of s recewver of immoveable
property, or

() the interlocutory orders referred to in clause
(¢) of section 94] and

sections 96 to 112 and 115 .

8, Save as provided 1n sections 24, 88 to 41, 75, clauses Presdency
(a), (b) and (c), 76, 77 and 155 to 158, and by the Pres:dency gouts ™
xvorissz Small Cause Courts Act, 1882, the provisions m the body of
tlus Code shall not extend to any swit or proceeding mm any
Court of Small Causes established 1n the towns of Caleutta,
Madras and Bombay

?|Provided that—

(1) the High Courts of Judicature at Fort Wilham,
Madras and Bombay, as the case may be, may
from tume to time, by notification in the 3[official
Gazette], dwect that any such provisions not in-
consistent with the express prowisions of the Pre-
XV of 1882 sidency Small Cause Courts, Act, 1882, and with
such modifications and adaptations as may be
specified 1n the notification, shall extend to suits
or proceedings or any class of suits or proceedings
m such Court,

(?) all rules heretofore made by any of the said High
XV of 2882 Courts under section 9 of the Presdency Small

Cause Courts Act, 1882, shall be deemed to have
been validly made ]

PART 1

1 These words were substituted for the words *go far as they relate
to 1njunctions and anterlocutory orders’’ by s 3 of the Small Cause
Courts (Attachment of Immoveable Property) Aect, 1928 (1 of 19286)

* Provisos (1) and (2) were added by 8 2 of the Code of Civil Procedure
{(Amendment) Act, 1914 (1 of 1914)

3 These words were substituted for the words *local official (Jazette ®
{Jgax;ara 4 of the Government of Indis (Adsptation of Indian Laws) Order.
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PART I.
SUITS IN GENERAL

JurispicTION oF THE COURTS AND res judicata

9. The Courts shall (subject to the provisions heremn con-
tained) have jurisdiction to fry all smts of a vl nature
excepling suits of which thewr cognmizance 1s either expressly or
imphedly barred

Ezplanation —A swit 1n which the mnght to property or to
an office 15 contested 1s a swtb of a civil nature, notwithstandiag
that such right may depend entirely on the decision of ques-
tions as to religious rites or ceremomes

10. No Court shall proceed with the tmal of any swt in
which the matter in issue 18 also dwrectly and substantially m
1ssue 1n g previously instituted suit between the same parties,
or between parties under whom they or any of them clam
litigating under the same title where such smt 1s pending
the same or any other Court in British India having junsdic-
tion to grant the relief claimed, or in any Court beyond the
himuts of British India established or continued by ![the Central
Government or the Crown Representative] and having lke
jurisdiction, or before His Majesty m Counecil

Ezplanation —The pendency of a smb m a foreign Court
does not preclude the Courts in Brifish India from trying a
swé founded on the same cause of action

11. No Court-shall try any smb or 1ssue 1 which the
matter directly and substentially mn  1ssue has been directly
and substantially in 1ssue m a former swit between the same
parties, or between parties under whom they or any of them
claim, htigating under the same title, mn a Court competent to
try such subsequent swmt or the swit in which such 1ssue has
been subsequently raised, and has been heard and finally
decaded by such Court

Ezplanation I —The expression ‘‘former swit’’ shall denote
a smt which has been decided prior to the swt in  question
whether or not 1t was nstituted prior thereto

Ezplanation II.

1 These words were substituted for the words * the Governor General n
Council by para 3 and Scb I of the Government of India (Adaptation of

Indwen Laws) Order, 1937
18
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{Part 1 —S8uits 1 general Junsdiction of the Courts and
res judicata )

Ezplanation II —For the purposes of this section, the
competence of a Court shall be determined wrespective of any
provisions as to a mght of appeal from the decision of such
Courb

Ezplanation III —The matter above referred to must o
the former swt have been slleged by one party and either
denied or admitted, expressly or impliedly, by the other

Explanation 1V —Any matter which might and ought to
have been made ground of defence or attack 1n such former suit
shall be deemed to have been a matter directly and substantial-
iy m 1ssue 1n such st

Ezplanation V —Any rehef claimed in the plamnt, which
18 pot expressly granted by the decree, shall, for the purposes
of this section, be deemed to have been refused

Ezplanation VI —Where persons lfigate bond fide
respect of a public nght or of a private mght claimed m
common for themselves and others, all persons interested 1n
such nght shall, for the purposes of this section, be deemed
to claim under the persons so hfagating

12. Where a plamtiff 13 precluded by rules from instibuting Bar to further
a further swt 1 respect of any particular cause of action, he suit
shall not be entitled fto institute & swit 1n respect of such
<ause of action i any Court to which this Code applies

13. A foreign judgment shall be conclusive 88 to any When forelgn
matter thereby directly adjudicated upon between the same Jidemen® .
parties or between parties under whom they or any of them
<laim litigating under the same title excepb—

(@) where 1t has not been pronounced by a Court of com-
petent jurisdiction,

(b) where 1t has not been given on the ments of the case,

(¢) where 1t appears on the face of the proceedings to be
founded on an incorrect view of international law
or a refusal to recogmse the law of British India
n cases mn which such law 18 applicable,

(d) where the proceedings m which the judgment was
obtained are opposed to nabural justice,

(¢) where 1t has been obtamed by fraud,

(f) where 1t sustains a elaim founded on & breach of any
law 1n force in Brntish India

14, The
19
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14 The Court shall presume, upon the production of sany
document purporting to be a certified copy of a foreign judg-
ment, that such judgment was pronounced by a Court of
competent Jurisdiction, unless the contrary appears on the
record, bub such presumption may be displaced by proving
want of jursdiction

Prace or Sumnag

15 Every swt shall be mstituted i the Court of the
lowest grade competent to try 1t

16 Subject to the pecumary or other himitations prescribed
by any law, suts—
(s) for the recovery of immaveable property with or
without rent or prohts,

(b) for the partition of immoveable property,

(¢) for foreclosure, sale or redemption in the case of o
mortgage of or charge upon ummoveable property,

(d) for the determnation of any other right to or interest
In 1mmoveable property,

(¢) for compensation for wrong to immoveabls property,

(f) for the recovery of moveable property actually under
distraint or attachment,

shall be mstituted 1 the Court within the local hmits of
whose jumsdiction the property 1s situate

Provided that a suit to obtain rehef respecting, or com-
pensation for wrong to, immoveable property held by or on
behalf of the defendant may, where the relief sought can be
entirely obtained through lhis personal obedience, be mstituted
either 1n the Court within the local hmits of whose junsdiction
the property 1s situate, or in the Court within the local lumits of
whose jurisdiction the defendant actually and voluntanly
resides, cr carries on business, or personally works for gan

Ezplanation —In this section ‘‘property” means propeity
situate 1n British India

17 Where a suit 1s to obtamn relief respecting, or com-
pensation for wrong to, immoveable property situate within
the junsdiction of different Courts, the swuit may be mstituted
in any Court within the local himits of whose jurisdiction any
portion of the property, 18 situate

. Provided
20



oF 1908 ] Ciunl Procedure
(Part I —Swits m general Place of Suing)

Provided that, m respect of the value of the subject-matter
of the swmt, the entire claim 18 cogmzable by such Court

18 (I) Where 1t 1s alleged to be uncertemn within the o, .
local Lumits of the_ junsdiction of which of two or more Courts Iestitution =
any immoveable property 1s sibuate, any one of those Courts local lmits
may, 1f satisfied that there 1s ground for the alleged uncer- of Courtsare
tanty, record a statement to that effect and thereupon pro "ral®
ceed to entertamn and dispose of any swt relating to that pro-
perty, and its decree in the swt shsll have the same effect
as 1f the property were situate within the local lumits of its

jurisdiction

Provided that the swit 13 one with respect to which the
Court 18 competent as regards the nature and value of the
suit to eaercise Jurisdiction

(2) Where a statement has not been recorded under sub-
section (I), and an objection 18 taken before an appellate or
revisional Court that a decree or order mn a swit relating 1o
such property was made by a Court not having junsdicton
where the property 1s mtuate, the appellate or revisional Court
shall not allow the objection unless mn its opimon there was,
at the time of the instibution of the swit, no reasonable grouni
for uncertainty as to the Court having jurisdiction with res
pect thereto and there has been a consequent failure of justice

19 Where a swmt 13 for compensation for wrong done to goullnt?)gg:nﬁon
the person or to moveable property, if the wrong was done for wrongs to
within the local limits of the jurisdiction of one Court and the Doveables.
defendant resides, or carries on business, or personally works
for gamn, within the local limits of the jurisdiction of another
Court, the swit may be instituted at the option of the plamtiff
in either of the said Courts

Illustrations

(a) A, remding mn Delh1, beats B in Calcutta, B may sue A either
1n Calcutta pr in Delln

() A, residing m Delhi, publishes mm Calcutta statements defama-
tory of B B may sue A either n Caleutta or 1 Delln
20 Subject to the hmitations aforesaid, every swib shall other suite

be mstituted mn a Court within the local hmuits of whose :3.23'::?,‘.},0

. defendante
jurisdiction reside or

(a) the defendant, or each of the defendants where thers e lacs

are more than one, at the time of the commence-

ment of the smt, actually and voluntarily resides,

or carries on business, or personally works for gam,
or

(b) any

21
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(b) any of the defendants, where there are more than
one, at the time of the commencement of the suit,
actually and voluntarly resides, or carries on
business, or personally works for gam, prowided
that 1n sueh case either the leave of the Court 18
given, or the defendants who do not reside, or
carry on business, or personally work for gan, as
aforesaid, acquesce i such mstitution, or

(c) the eause of action, wholly or in part, arnses

Ezplanation 1 —Where a person has a permanent dwellng
at one place and also a femporary residence at another place,
he shall be deemed to reside at both places mn respect of any
cause of action amsing ab the place where he has such tem-
porary residence

Ezplanation II —A corporation shall be deemed to carry
on busimess at its sole or principal office in Brntish India or,
n respect of any cause of action ansmg at any place where 1t
has also g subordinate office, at such place

Illustrations

(@) A 15 & tradesmon in Calcutta B carries on business m Delhi
B, by s agent i Calcutta, buys goods of A and requests A to deliver
them to the East Indian Railway Company A delivers the goods
accordingly m Caleutta A may sue B for the price of the goods either
1 Calentta, where the cause of action has arisen, or i Delhi, where

B carres on business

() A resudes at Simla, B ab Calcutta and C at Delm A, B and C
bemng together at Benares, B and C make a joint promissory mote pay
able on demand, and deliver 1t to A A may sue B and C at Benares
where the cause of action aiose He may also sue them at Calcutta,
where B resides, or at Delhi, wheie C resides, but in each of these
cases, 1f the non resident defendant objects, the swit cannot proceed
without the leave of the Court

21. No objection as to the place of suing shall be allowed
by any appellate or revisional Court unless such objection was
taken mn the Court of first mstance at the earliest possible
opportumity and in all cases where 1ssues are settled at or
before such settlement, and unless thers has been a consequent
failure of justice

22 Where a smbt may be wnstituted mn any one of two or
more Courts and 18 instituted mn one of such Courts, any
defendant, after notice to the other parties, may, at the earlrest
possible opportumity and mn all cases where 1ssues are settled
at or before such settlement, apply to have the swit transferied

to

22
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to another Court, and the Court to which such application 18
made, after considermg the objections of the other parties (uf
any), shall determine in which of the several Courts hawing .
junisdiction the swt shall proceed

23, (1) Where the several Courts having junsdiction are 7o what
subordinate to the same Appellate Court, an application under 2ot |
section 22 shall be made to the Appellate Court Ves

(2) Where such Courts are subordinate to different Appellate
Courts but to the same High Court, the application shall be
made to the sad High Court

(3) Where such Courts are subordinate to different High
Courts, the application shall be made to the High Court with-
mn the local hmits of whose jursdiction the Court in which the
sutb 18 brought 1s situate

24. (I) On the application of any of the parties and after General
notice to the parties and after hearmg such of them as desne frmsforans
to be heard, or of 1ts own motion without such notice, Lhe withdrawal.
High Court or the District Court may at any stage—

(a) transfer any suit, appeal or other proceeding pending
before 1t for tnal or disposal to any Court subord:

nate to 1t and competent to try or dispose of the
same, or

-

(b) wmithdraw any swit, appeal or other proceeding pend-
ing m any Court subordinate to b, and—

(i) try or dispose of the same, or

(1) transfer the same for tmal or disposal to any
Court subordinate to 1t and competent to try
or dispose of the same, or

(ui) retransfer the same for trial or disposal to the
Court from which 1t was withdrawn

(%) Where any swt or proceeding has been transferred or
withdrawn under sub-section (I), the Court which thereafter
tries such suit may, subject to any special directions 1n the case
of an order of transfer, either retry 1t or proceed from the point
at which 1t was transferred or withdrawn

(8) For the purposes of this section, Courts of Additional and

Assistant Judges shall be deemed to be subordinate to the Dis-
trict Court

/ (4) The
28
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(#) The Court trymg any swib transferred or withdrawn
under this section from a Court of Small Causes shall, for the
purposes of such swit, be deemed to be a Court of Small Causes

25 (I) Where any parby to a swb, appeal or other proceed-
ing pending 1o a High Court presided over by & single Judge
objects to 1ts being heard by hum and the Judge 15 satsfied
that there are reasonable grounds for the objection, he shall
make a report to the }[Provincial Government], 2[which] may by
notafication 1 the 3[official Gazette], transfer such swt, appeal
or proceeding to any other High Court

8 Provided that no swt, appesl or proceeding shall be trans-
ferred 10 a High Court without the consent of the Provincial
Government of the Province in which that High Court has 1ite
principal seat ]

(2) The law applicable to any swt, appeal or proceeding so
transferred shall be the law which the Court mn which the swt,
appeal or proceeding was originally instituted ought to
have apphed to such case

INSTITUTION OF SUITS

26 FEvery swit shall be mnstituted by the presentation of a
plant or 1n such other manner as may be prescribed

SoMMoNS AND DISCOVERY

27 Where a swt has been duly instituted, a summons may
be 1ssued to the defendant to appear and answer the claim and
may be served m manner presenbed

28 (1) A summons may be sent for service 1n another pro-
vince to such Court and n such manner as may be prescribed
by rules 1 forece in that province -

(8) The Court to which such summons 1s sent shall, upon
receipt threof, proceed as if 1t had been 1ssued by such Couarb
and shall then return the summons to the Court of 1ssue
together with the record (if any) of 1ts proceedings with regard
thereto

29 Summonses

1These words were substituted for the words ‘ Governor General 1n
Counnail ” by para 3 and Sch I of the Government of Indis (Adaptation
of Indian Laws) Order, 1937

: This word was substituted for the word “who” by para 5, tbud

These words were substituted for the words ** Gazette of Inda * by
pora 4, sbvd

4This proviso was added by para 3 and Sch I, ¢bud
24
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29 Summonses 1ssued by sny Civil or Revenue Court Serviceof
situate beyond the lLmuts of British India may be sent to the summonses
Courts 1 Bntish India and served as if they had been issued
by such Courts

[Provided that the Courts issuing such summonses have
been established or continued by the authority of the Cential
Government or of the Crown Representative, or that the Pro-
vincial Government by whose Courts a summons 18 to be served
has by notification 1n the official Gazette declared the prowi
sions of this section to apply to Courts of the Province ]

80 Subject to such conditions and limtations as may be Powerto
prescribed, the Court may, at any time, either of 1ts own motion discovery and
or on the application of any party,—

(a) make such orders as may be necessary or reasonable 1
all matters relating to the delivery and answermg
of mterrogatories, the admussion of documents and
facts, and the discovery, inspection, production,
immpounding and return of documents or other
matenal objects producible as evnidence,

(b) 158ue summonses to persons whose attendance 18
required either to give ewidence or to produce
documents or such other objects as aforesad,

(¢) order any fact to be proved by affidavit

8l. The provisions 1n sections 27, 28 and 29 shall apply Bummons to
to summonses to give evidence or to produce documents or noss
other materal objects.

32. The Court may compel the attendance of any person Fepalty for
to whom a summons has been 1zsued under section 80 and for
that purpose may-—

(@) 1s5ue a warrant for his arrest,
(b) attach and sell ls property,

(¢) impose a fine upon hm not exceeding five hundred
rupees,

(d) order him to furmsh security for s appearance and
m default commit him to the civil prison

JUDGMENT

! This proviso wassubstituted by pare 3 and Sch I of the Govt of
India (Adaptation of Indian Laws) Order, 1937
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JUDGMENT AND DECREE

33. The Court, after the case has been heard, shall pro
nounce judgment, and on such judgment a decree shall follow

INTEREST

34, (1) Where and 1n so far as a decree 13 for the payment
of money, the Court may, n the decree, order interest at such
rate ag the Cowrt deems reasonable to be paid on the prmmcipsi
sum adjudged, from the date of the suit to the date of the
decree, m addition to any interest adjudged on such prncipal
sum for any period prior to the mnstitution of the swmt, with
further interest at such rate as the Court deems reasonable on
the aggregate sum so adjudged, from the date of the decree to
the date of payment, or to such earlier date as the Court thinks
fit

(2) Where such a decres 1s silent with respect to the pay-
ment of further nterest on such aggregate sum as aforesaid
from the date of the decree to the date of payment or other
earlier date, the Court shall be deemed to have refused such
interest, and a separate swit therefor shall not e '

Cosrts

35. (I) Subject to such conditions and hmitations as may
be prescribed, and to the prowisions of any law for the time
being in force, the costs of and incident to all swts shall be
m the discretion of the Court, and the Court shall have full
power to determine by whom or out of what property and to
what extent such costs are to be paid, and to give all neces-
sary directions for the purposes aforesaxd The fact that the
Court has no jurmsdiction to try the swit shall be no bar to the
exercise of such powers

(%) Where the Court directs that any costs shall not follow
the event, the Court shall state its reasons in wrnting

(3) The Court may give interest on costs at any rate not
exceeding six per cent per annum, and such mterest shall be
added to the costs and shall be recoverable as such

1[85A (I) If n any swb or other proceeding, not bewmng
an appeal, any party objects to the claim or defence on the
ground ibat the clamm or defence or any part of 1t 18, as
agamst the objector, false or vexatious to the knowledge of

the

1 This section was mserted by 8 2 of the Civil Procedure (Amendment)
Act, 1922 (9 of 1922)
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the party by whom 1t has been put forward, and if thereafter,
as wgamst the objector, such clam or defence 13 disallowed,
abandoned or withdrawn in whole or i part, the Court, if
the objection has been taken at the earhiest opportumty and if
1t 18 satisfied of the justice thereof, may, after recording 1its
reasons for holding such claim or defence to be false or vexa-
tious, make an order for the payment to the objector by the
psrty by whom such claim or defence has been put forward,
of costs by way of compensation

() No Court shall make any such order for the payment
of an amount exceeding one thousand rupees or exceeding the
hmits of 1ts pecumary jurisdietion, whichever amount 1s less

Provided that where the pecumary hmits of the jurisdiction
of any Court exercising the jurnsdiction of a Court of Small
Causes under the Provineial Small Cause Courts Act, 1887,
and not being a Court constituted under that Act, are less
than two hundred and fifty rupees, the High Court may
empower such Court to award as costs under this section any
amount not exceeding two hundred and fifty rupees and not
exceeding those lumits by more than one hundred rupees

Provided, further, that the Hugh Court may Lt the
amount which any Court or class of Courts 18 empowered to
award as costs under this section

(3) No person against whom an order has been made under
this section shall, by reason thereof, be exempted from any
}clnmmal Lability 1n respect of any claim or defence made by

m

{4) The awount of any compensation awarded under this
section 1 respect of a false or vexatious claim or defence shall
be taken imto account mn any subsequent swt for damages
or compensauon 1n respect of such claim or defence ]

PART II,
EXLCUTION

GENERAL

36. The provisions of this Code relating to the execution
of decrees shall, so far as they are applicable, be deemed to
apply fo the execution of orders

37 The
27

Applications to
orders



Cwil Procedure [aoT Vv

(Part 1I —Ezecution  General Courts by which decrees
may be executed)

Deflition of 37 The expression ‘‘Court which passed a decree,” or

gé”‘c;gg“ words to that effect, shall, ;n relation to the execution of
decrees, unless there 1s anything repugnant m the subject or
context, be deemed to mnclude,—

(@) where the decree to be executed has been passed i the
exercise of appellate jurmsdiction, the Court of first
1nstance, and

(b) where the Court of first instance has ceased to exist
or to have junsdichion to exzecute 1t, the Courl
which, 1f the smt wheremn the decree was passed
was mstituted at the time of making the apphoa-
tion for the execution of the decree, would have
jurisdichion to try such swib

CoURTS BY WHICH DECREES MAY BE EXECUTED
Court by 38. A decree may be executed either by the Court which
;‘;’,‘;‘;‘:,tg;"““’ passed 1, or by the Court to which 1t 1s sent for execution
me, of 39 (I) The Court which passed a decree may, on the
decree apphecation of the decree-holder, send 1t for execution to

another Court,—

(a) 1f the person agammst whom the decree 15 passed
actually and voluntarlly resides or carries on
business, or personslly works for gamn, within the
local hmits of the jurisdiction of such other Court,
or

(b) 1f such person has not property within the local Limiws
of the jumsdiction of the Court which passed the
decree sufficlent to satisfy such decres and has
property within the local hmits of the jurisdiction
of such other Court, or

(¢) if the decree directs the sale or delivery of immovesble
propetty situate outside the local hmibts of vhe
junsdiction of the Court which passed 1it, or

(@) .f the Court which passed the decree considers for
any other reason, which 1t shall record m wnting
that the decree should be executed by such other
Court

(2) The Court which passed a decree may of ifs own

motion send 1t for execution to any subordinate Court of com
petent junisdiction
40 Where
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40 Where a decree 18 sent for execution 1n apother grapser of
province, 1t shall be sent to such Court and executed mn such getreeto
manner as may be preseribed by rules i force n that ;ggg;fge
province

41 The Court to which a decree 18 sent for execution shall Besult of
certify to the Court which passed 1t the fact of such execution, f,m%
or where the former Court fals to execute the same the cir- % Decertiied.
cumstances attending such failure

42 The Court executing a decree sent to 1t shall have the Fowers of

same powers in executing such decree as 1f 16 had been passed gxecuting
by itself  All persons disobeying or obstructing the execution decree
«of the decree shall be pumshable by such Court in the same
manner as if 1t had passed the decree And 1ts order n execut-

ing such decree shall be subject to the same rules in respesci

of appeal as 1if the decree had been passed by 1tself*

43. Any decree passed by a Civil Court established 1n Executfon of
any part of British India to which the provisions relating to dearees, -
execution do not extend, or by any Court estabhished or con- %;}f,’a‘m
tinued by the authority of }[the Central Government or the places to

hich this
Crown Representative] mn the territories of any foreign Prnce Part does

or State, may 1f 1t cannot be executed within the jurisdictron gl‘?:lrl?t{'?rgi%n
of the Court by which 1t was passed, be executed 1n manner tory
herein provided within the junsdiction of any Court i Brtish

India

?[44 The Provincial Government may by notification 1n Erecution ot
the official Gazette declare that the decrees of any Civil or §orges passed
Revenue Courts m sny Indian State, not-being Courts establigh- Itdlan States
ed or continued by the authority of the Central Government or -
of the Crown Representative, or any class of such decrees, may
be executed i the Province as 1f they had been passed by
Courts of Britich Indis ]

5[44A (I) Where a certified copy of a decree of any of the Execution o
supenor Courts of the United Kingdom or any reciprocating By Courle ia
territory has been filed in a District Court, the decree may be %{',‘;,3,’,‘,’.?:“
executed 1n British India as 1f 1t had beon passed by the District Sigother, o
Court Wl’l’fﬁo"

(2) Together

! These words were substituted for the words * the Governor (lenera
an Council ” by para 8 and Sch I of the Government of India (Adaptation
of Indian Laws) Order, 1937

* This section wes substituted for the original section, sbul

* This section wes mserted by & 2 of the Code of Cival Procedure (Amends
ment) Act, 1937 (8 of 1937)
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(?) Together with the certified copy of the decree shall be
filed a certificate from such superior Court stating the extent,
if any, to which the decres has been satisfied or adjusted and
such certificate shall, for the purposes of proceedings under this
section, be conclusive proof of the extent of such satisfaction or
adjustment

(8) The prowisions of section 47 shall as from the fiing of
the certified copy of the decree apply to the proceedings of a
District Court executing a decree under this section, and the
District Court shall refuse execution of any such decree, 1if 1t 18
shown to the satisfaction of the Court that the decree falls
within any of the exceptions specified i clauses (a) to (f) of
gection 13

Ezplanation 1 —'SBuperior Courts’, with reference to the
Unmted Kingdom, means the High Court in England, the Court
of Session in Scotland, the High Court in Northern Ireland,
the Court of Chancery of the County Palatine of Lancaster
and the Courb of Chancery of the County Palatine of Durham

Ezplanation 2 —'Reciprocating territory’ means any
country, ov terrifory, sifuated i any part of Hig Majesty's
Domimions 1*  * which the 2[Central Government] may, from
time to time, by notification in the 3[offictal Gazette] declare
to be reciprocating termtory for the purposes of this section,
and ‘superior Courts’, with reference to any such termbory,
means such Courts as may be specified i the said notifieation

Explanation 8 —'Decree’, with reference to a superior
Court, means any decree or judgment of such Court under
which a sum of money 1s payable, not being a sum payable 1

* respect of taxes or other charges of a like nature or in respect
of a fine or other penalty, and
(a) with reference to superior Courts m the United King-
dom, ncludes judgments given and decrees made in
any Court 1 appeals aganst such decrees or judg
ments, but

(b) 1n no case mmcludes an arhitration award, even if such
award 18 enforceable as a decree or judgment ]

[45 So

1The words “ or 1n India > were omited by para 3 ana Sch I of the
Government of India (Adaptation of Indian Laws) Order, 1937 read with the
G;vernment of India (Adaptation of Indtan Laws) Supplementary Order,
1937

% Theee words were substituted for the words « Governor General 1n
Council ” by para 3 and 8ch I of the Government of Indis (Adaptation of
Indien Laws) Order, 1937

$ Theso words were substituted for the words * Gazette of India* by
parn 4, shid
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1[45, So much of the foregomng sections of this Part as em- Jacoutios

powers a Court to send a decree for execution to another Court gg;g{g.}lry
shall be construed as empowering a Court 1n any Province to

send a decree for execution to any Court established or continu.

ed by the authorty of the Central Government or of the Crown
Representative 1n the territories of any foreign Prince or State

to which the Provincial Government has by notufication in the
official Gazette declared this section to apply ]

.46, (1) Upon the application of the decree-holder the Court Pracepts.
which passed the decree may, whenever 1t thinks fit, 1ssue
s precept to any other Court which would be competent to
execute such decree to attach any property belonging to the
judgment-debtor and specified 1n the precept

(2) Tne Court to which a precept 1s sent shall proceed to
attach the property in the manner prescribed in regard to the
attachment of property in execution of a decree

Provided that no attachment tinder a precept shall continue
for more than two months unless the period of attachment
18 extended by an order of the Court which passed the decree
or unless before the determination of such attachment the
decree has been transferred to the Court by which the attach-
ment has been mdde and the decree-holder has applred for an
order for the sale of such property

QUESTIONS TO BE DETERMINED BY COURT EXECUTING DECREE

47 (1) All questions ansing between the parties to the Questions to
swt in which the decree was passed, or their representatives, %iﬁ?ﬁ?ﬂgd
and relating to the execution, discharge or satisfaction of the §Ze0utlag
decree, shall be determined by the Court executing the deciee

and not by a separate smit

(?) The Court may, subject to any objection as to Limitaton
or jurizdiction, treat a proceeding under this section as a
swb or a swt as a proceedng and may, if necessary, order
payment of any additional court-fees

(8) Where a question arises as to whether any person 18 or
18 not the representative of a party, such question shall, for
the purposes of this section, be determmed by the Court

Ezxplanation.

-
———

1 This section was substituted for the orignal section by para 3 and
Sch 1 of the Government of India (Adaptation of Indian La.ws)y rder, 1937
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executing decree Limit of time for execution. Trans-
ferees and legal representatives )

Ezplanation —For the purposes of this section, a plamtiff
whose suit has been dismissed and a defendant agamst whom
a suit has been dismissed, are parties to the swtb

LiMiT OF TIME FOR EXECUTION

48 (1) Where an application to execute a decres not bemg
a decree granting an mjunction has been made, no order for
the execufion of the same decree shall be made upon any fresh
application presented after the expiration of twelve years
from—

(a) the date of the decree sought to be executed, or,

(b) where the decree or any subsequent order directs any
payment of money or the delivery of any property
to be made at a certan date or at recurring
periods, the date of the default in making the pay-
ment or delivery m respect of which the applicant
seeks to execute the decree

(¢! Nothing in this section shall be deemed—

(2) to preclude the Court from ordermg the execution of
a decree upon an apphcation presented after the
expiration of the said term of twelve years, where
the judgment-debtor has, by fraud or force, pre-
vented the execution of the decree at some time
within twelve years unmediately before the date of
the apphcation or

(b) to Lmit or otherwise affect the operation of article

180 of the second Schedule to the- Indian Lirmta-
tion Act, 18771

TRANSFEREES AND LEGAL REPRESENTATIVES

49 Every transferee of a decree shall hold the same sub-
];ct to the equities (f any) which the judgment-debtor mght
ave enforced agamst the ongmal decree-holder

\ 50 (I) Where a Judgment-debtor dies before thé decree
t?sthbeeg fuily ;afzsﬁed, the holder of the decree may apply

& Lourt which passed 1t to
legal representative of the deceasae}triacu’ﬁe the ssme sgamst the
(%) Where

5 * S6¢ now 1he Indian Luntation Act, 1908 (8 of 1£.8), Seh I, Art 183
-~

XVof 1877



or 1908 ] Civil Procedure

(Eart 1I —Ezecution Transferces and legal representatives
Procedure 1n execution )

(2) Where the decree 15 executed agamst such legal repre-
gentative, he shall be lLiable only to the extent of the property
of the deceased which has come to his hands and has not been
duly disposed of, and, for the purpose of ascertaimng such
habihty, the Court executing the decree may, of 1ts own
motion or on the application of the decree-holder, compel
such legal representative to produce such accounts as 1 thinks

fit
PROCEDURE IN EXECUTION

Powers of

51 Subject to such conditions and lhrmtations as may be Gourt to

prescribed, the Court may, on the application of the decree-
holder, order execution of the decree—

(¢) by delivery of any property specifically decreed,

(b) by attachment and sale or by sale without attachment
of any property,

(c) by arrest and detention 1n prison,

(d) by apponting a receiver, or

(¢) m such other manner as the nature of the relef
granted may require

1{Provided that where the decree 18 for the payment of
money, execution by detention in prison shall not be ordered
unless, after giving the judgment-debtor an opportunity of show-
mng cause why he should not be commtted to prison, the Court,
for reasons recorded 1n wnting, 1s satisfied—

(a) that the judgment-debtor, with the object or effect of
obstructing or delaymng the execution of the decree,—

(2) 15 hkely to abscond or leave the local himits of the
wrisdietion of the Court, or

() has, after the institution of the swt 1n which the
decree was passed, dishonestly transferred, con-
cealed, or removed any part of his property, or
commutted any other act of bad faith in relation
to s property, or

(b) that

1 This proviso was added by 8 2 of the Code of Civil Procedure (Amend
ment) Act, 1036 (21 of 1036)
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(b) that the judgment-debtor has, or has had smce the
date of the decree, the means to pay the amount of
the decree or some substantial part thereof and
refuses or neglects or has refused or neglected to pay
the same, or

(c) that the decree 1s for a sum for which the judgment-
debtor was bound in a fiduciary capacity to account

Ezxplanation —In the calculation of the means of the judg-
wment-debtor for the purposes of clause (b), there shall be left
out of account any property which, by or under any law or
custom having the force of law for the time bemng i foree 13
exempt from attachment in execution of the decree ]

52 (1) Where a decree 1s passed aganst a party as the
legal representitive of a deceased person, and the decree 1s
for the payment of money out of the property of the deceased,
1t may be executed by the attachment and sale of any such
property

(2) Where no such property remaimns m the possession of the
judgment-debtor and he fals to satisfy the Court that he has
duly apphed such property of the deceased as 1s proved to have
come mto his possession, the decres may be executed aganst
the judgment-debtor to the extent of the property in respect
of which he has failed so to satisfy the Court n the same man-
ner as if the decree had been agamst him personally

53 Tor the purposes of section 50 and section 52, property
n the hands of & son or other descendant which 18 liable under
Hindu law for the payment of the debt of a deceased ancestor,
ltn Il'Jespect of which a decree has been passed, shall be deemed
(f> h ; broperty of the deceased which has come %o the hands
Ol the son or other descendant as hig legal representative

5¢ Where the decree 1s for the partition of an undividsd
gstate assessed to the payment of revenue to 1[the Crown], or
or tthe separate possession of s share of such an estate, the
pardxtlolr)l of the estate or the separafion of the shaie shall be
made by the Collector or any gazetted subordinate of the

Collector

tuted for the words * the Gove
roment
ernment of India (Adaptation of Tndian La.v:‘sj),

! These words were subst
para 3 and Sch T !
Order, 1937 °f the Gow
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Collector deputed by him m this behalf, m accordasnce wath
the law (if any) for the time bemg m force relating to the
partition, or the separate possession of shares of such estates

ARREST AND DETENTION

55 (1) A judgment-debtor may be arrested m execution of Arrest and

a decree at any hour and on any day, and shall, as soon as
practicable, be brought before the Court, and his detention
may be in the civil prson of the district i which the Court
ordermg the detention 18 sibuate or, where such el prison
does not afford switable accommodation, n any other place
which the 1[Provincial Government] may appomnt for the

detention of persons ordered by the Courts of such district to
- be detamed

Provided, firstly, that, for the purpose of making an arrest
under this section, no dwelling-house shall be entered after
sunset and before sunrise

Provided, wecondly, that no outer door of a dwelling-house

+ - shall be broken open unless such dwelling-house 18 m tha

"occupancy of the judgment-debtor and he refuses or mn eny

way prevents access thereto, but when the officer authorized

to make the arrest has duly gamed access to any dwelling-

house, he may bresk open the door of any room 1n which he
has reason to believe the judgment-debtor 1s to be found

Yrovided, thirdly, that if the room 18 1n the actual oceu-
pancy of a woman who 18 not the judgment-debtor and who
according to the customs of the country does not appear in
public the officer authorized to make the arrest shall give
notice to her that she 1z at lhiberty to withdraw, and, after
allowing a reasonable time for her to withdraw and giving
ber reasonable faciity for withdrawing, may enter the room
for the purpose of making the arrest

Provided, fourthly, that where the decree 1n execution of
which a judgment-debtor 15 arrested, 13 a decree for the pay-
ment of money and the judgment-debtor pays the amount of

the

—

* These words were substituted for the words *Locas Go "
vernment
bly’:apzn.m 4 of the Government of India (Adaptation of Indian Laws) Order,

35
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the decree and the costs of the arrest to the officer arresting
him, such officer shall at once release hum

(?) The 1[Provincial Government] may, by notification m
the 2[official Gazette] declare that any person or class of
persons whose arrest mught be attended with danger or m-
convenience to the public shall not be hable to arrest in execu-
tion of a decree otherwise than m accordance with such pro-
cedure as may be preseribed by the [Provincial Government]
m thig behalf

(3) Where a judgment-debtor 1s arrested i execution of a
decree for the payment of money and brought before the
Court, the Court shall inform him that he may apply to be
declared an 1nsolvent, and that he 3[may be discharged] if he
has not commuited any act of bad faith regarding the subject
of the application and if he complies with the provisions of
the law of nsolvency for the time bemng in force

(4) Where a judgment-debtor expresses s mtention to
opply to be declared an insolvent and furmishes secunty, to
the satisfaction of the Court, that he will within one month
so apply, and that he will appear, when called upon, in any
proceedings upon the application or upon the decree 1n execu-
tion of which he was arrested, the Court 4[may release] him
from arrest, and, 1f he fails so to apply and to appear, the
Court may either direct the security to be realized or commut
Wm to the civil prison m execution of the decres

56 Notwithstanding anything mn this Part, the Court shall
not order the airest or detention 1n the civil prison of 4 woman
In execution of a decree for the payment of money

57 The 1[Provincial Government] may fix scales, graduat-
ed according to rank, race and nationality, of monthly
allowances payable for the subsistence of judgment-debtors

58 (I) Every

! These words were substituted for th “
e words ‘' Local Government *’
113%7317)9.1‘9, 4 of the Government of India (Adaptation of Indian Laws) Order,

tlnd’ These words were substituted for the words * local official Gazette »,

* These words were substituted f ‘
or the words *“will be discharged *
by 8 2 of the Code of Civil Procedure (Amendment) Act, 1921 (3 of 1925)

36 ¢ These words were substituted for the words ““ shall release **, sbsd
€
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58 (1) Every person detamed m the civil prison in execu- Detention and
tion of a decree shall be so detamed,—
(a) where the decree 1s for the payment of a sum of
money exceeding fifty rupees, for a peried of sz
months, and,

(b) . any other case for a period of sx weeks

Provided that he shall be released from such detention
before the expiration of the said period of six months or six
weeks, as the case may be,—

() on the amount mentioned 1n the warrant for s deten
tion bemng paid to the officer mn charge of the
civll prison, or

(1) on the decree agamst him bemng otherwise fully
satisfied, or

() on the request of the persoa on whose appleation he
has been so detamned, or

(tv) on the omussion by the person, on whose applica-
tion he has been so détained, to pay subsistence
allowance

Prownided, also, that he shall not be released from such
detention under clause (1) or clause (), without the oider
of the Court

(8) A judgment-debtor released from detention under this
section shall not merely by reason of his release be discharged
irom hig debt, but he shall not be liable to be re-arrested
under the decree 1 execution of which he was detained in the

avil prison
Belease on
B9 (I) At any time after a warrant for the arrest of a ground of

judgment-debtor has been 1ssued the Court may cancel 1t on
the ground of his serious illness

(2) Where & judgment-debtor has been arrested, the Court
. may release him if, 1 1ts opinion, he 15 not 1 a fit state of
health to be detained in the eivil pmson

" (3) Where a judgment-debtor hes been committed to the
civil prison, he may be released therefrom—

(8) by the Y Provincial Government] on the ground of
the existence of any infectious or contagious
disease, or

(b) by

1 Theso words wore substituted for the words * Local Government ' by
. ;;:; 4 of the Government of India (Adaptation of Indwn Laws) Order
87
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(b) by the committing Court, or any Court to which that
Court 18 subordinate, on the ground of his suffer
g from any serious illness

(4) A judgment-debtor released under this section may be
re-arrested, but the period of his detention mn the civil prisoa
shall not mm the aggregate exceed that prescribed by sechion
58

ATTACHMRENT

60 (I) The following property 1s hable to attachment and
sale 1 execution of a decree, namely, lands, houses or other
buildings, goods, money, bank-notes, cheques, bills of ex-
change, hundis, promssory notes, Government securities,
bonds or other securities for money, debts, shares in a cor-
poration and, save ag heremnafter mentioned, all other saleable
property, moveable or immoveable, belonging to the judgment-
debtor, or over which, or the profits of which, he has a dis-
posing power which he may exercise for his own benefit,
whether the same be held 1 the name of the judgment-

debtor or by another person mn trust for him or on his
behalf

Provided that the followmg particulars shall not be lable
to such attachment or sale, namely —

(@) the necessary wearing-apparel, cooking vessels, beds
and bedding of the judgment-debtor, his wife and
children, and such personal ornaments as, in ae-
cordance with religious usage, cannot be parted with
by any woman,

(b) tools of artizans and where the judgment-debtor 1s
an agriculturist, his implements of husbandry and
such cattle and seed-grain as may, 1n the opion
of the Court, be necessary to enable him to earn
his Iivelthood as such, and such portion of agn-
cultural produce or of any class of agricultural
produce as may have been declared to be free from
Labiity under the provisions of the next follow-
ng section,

. (c¢) houses
38
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(¢) hduses; and (other buildings (with the materals and
the mtes thereof and the land immediately appur-
tenant thereto and necessary for their enjoyment)
belonging: to an agriculturist and occupied by him

{d) books of account,
{¢) a mere right to sue for damages,
{f) any right of personal service,

(g) stipends and gratwties allowed to [pensioners of the
Crown] or payable out of any service family pen-
sion fund mnotified m the 2[official Gazette] by
3|the Central Government or the Provincial Gov-
ernment] 1 this behalf, and poltical pensions,

4[(h),the wages of labourers and domestic servants,
whether payable in money or mn kind, and salary,
to the extent of the first hundred rupees and one-
half the remamnder of such salary,

(i) the salary of any public officer or of any servant of a
rallway company or local authonty to the extent
nf the first hundred rupees and one-halt the re-
mamder of such salary,

Provided that, where, the whole or any part of the portion
of such salary liable to attachment has been under
attachment, whether continuously or intermittently
for a total period of twenty-four months, such
portion shall be exempt from attachment until the
expiry of a further period of twelve months and,
where such attachment has been made 1n execution
of one and the same decree, shall be finally exempt
from attachment 1n execution of that decree 1,

(1) the

* These words were substituted for the words * pensioners of the Govern.
ment” by para 3 and Sch I of the Government of India (Adaptation of
Indien Laws) Order, 1937

‘ ; ".(I‘Ihese words were substituted for the words  Gazotte of India * by para
yt

* These words wore substituted for the words “the Governor (oneral
an Couneil ™ by para 3 and Sch I, tbid

¢ Clauses (h) and (1) were substituted for the original clauses by ¢, 2 of
#he Code of Civil Procedure (Second Amendment) Act, 1037 (9 of 1937)
{with effect from Ist June 1937)
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the pay and allowances of persons to whom the

o 1[%)11(}1’1&:1 Army Act, 1911, or the Burma Army
Act applies] 3[or of persons other than commus-
sioned officers to whom the Naval Disciphne Act
as modified by the Indian Navy (Disciphne) Act,
1934, apphes],

(%) all compulsory deposits and other sums m or derived
from any fund to which the Provident Funds Act,
3[1925], for the time bemng apples i so0 far a8
they are declared by the said Act not to be lable

to attachment,

4[() any allowance forming part of the emoluments of
any public officer or of any servant of a ralway
company or local authority which the S[appropn-
ate Government] may by notification i the
b[official Gazette] declafe to be exempt from
attachment, and any subsistence grant or allow-
ance made to any such officer or servant while
under suspension, |

(m) an expectancy of succession by survivorship or other
merely contingent or possible right or interest,

(n) a nght to future mamtenance,

{0) any allowance declared by ?[any Indian law], to be
exempt from habiity to attachment or sale m
execution of a decree, and,

(p) where the judgment-debtor 1s a person hable for the
payment of land-revenue, &ny moveable property

which,

1 '?’hese words were substituted for the words * Indian Articles of Wap
apply” by para 3 and Sch I of the Government of India (Adapiation
p of
Indl‘a%g.&ws) Order, 1937
ese words were wnserted by s 2 and Sch of th
(35'9§‘h1934) y of the Amending Act, 1934
ese figures were substituted for the figures “1897" by s 2 of the
Code of Civil Procedure (Second Amendment {
eﬁ'ecf&ﬁomlalst e 1937§ en ) Act, 1937 (9 of 1937) (with
13 clause was substituted for the al
frou: ']l_:;t Fane, o9 ul or the origmal clause by s 2, +bsd (with effect
ese words were substituted for the words * Governor Ge:
St?‘:‘[lﬁg?a: Il:y w};;ug d3 a?ga 'ISChm:'E of the Government of India (Adfﬁf:tluig
o rder, » read with the Gov
of I‘n'gahan Lawexc)1 Supplementary QOrder, 1937 eroment of India (Adaptation
ese words were substituted for the words “ Gazette of India ™, b
pars T%l ::'etht:) r%zVemmeng (;ftlxtlg:la Adaptation of Indian (Laws) Orde‘: 1§3'Iy
w! were substituted for the ds ¢
Todian Council Acts, 1861 and 1892 ”», ‘b'dwol‘ a0y law passed under the
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which, under any law for the mme bemg apph-
cable to him, 18 exempt from sale for the recovery
’ of an arrear of such revenue

[ Ezplanation 1 —The particulars mentioned 1n clauses
9, @, & 0 O and (0) are exempt from attachment or
sale whether before or after they are actually payable 3[and
1 the case of salary other than salary of a public officer or
a servanb of a rallway company or local authorty the attsch-
able portion thereof 1s exempt from sttachment until 1t 18
actually paysable ]

3[ Explanation 2 —In clouses (k) and (i), ‘sslary’ means
the total monthly emoluments, excluding any allowance de-
clared exempt from attachment under the provisions of clause
(), derived by a person from his employment whether on duty
or on leave ]

4[ Ezplanation 3 —In clauge (I) “appropriate Government”’
meang-—

(i) as-respects any public officer in the service of the
Central Government, or any servant of a Federal
Ralway or of a cantonment authomty or of the
port authority of a major port, the Central Govern-
ment;, ,

(1) as respects any pubhec officer employed m connection
with the exercise of the functions of the Crown i
its relations with Indian States, the Crown Repre-
sentative, and

(ni) as respects any other public officer or a servant of
any other ralway or local authonty, the Provin-
cial Government ]

(?) Nothing in this section shall be deemed—
8% to exempt houses and other bwldmgs (with the mate-

rals and the sites thereof and the lands imme-
diately appurtenant thereto and necessary for their

— - enjoyment)

1 The onginal Ezplanation was renumbered Explanation (1) by 8 2 of th®
Code of Ciwil Procedure {Second Amendment) Acf,pl!)37 (9 (o)t' }1’937) {(wmth
effect from 1st June, 1937)

2 These words were added, tbtd, (with effect from 1st June, 1937)

* This Explanation was added, sbwd, (with effect from 1lst June, 1937)

¢ This Explanation wes added by para 3 and Sch Iof the Government
of India (Adsptation of Indian Laws) Order, 1937, read with the Govern-
ment of India (Adaptation of Indian Lawe) Supplemenatry Ordey, 1837

§ The letter and brackets (a) wes repealed by s 3 and 8ch II of the Re-
pealing and Amendmng Act, 1914 (10 of 1914 )
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enjoyment) from attachment or gale m execubion of
decrees for rent of any such house, building, mte
or land 1*

2% * * * *

Partial 61 The 3[Provincial Govewnment}, 4 * * may, by
exemption of

Setcutural  general or special order pubhished m the S5[official Gazette}

produce declare that such portion of agricultural produce, or of any
class of agrcultural produce, as may appear to the 3[Provin-
aal Government] to be necessary for the purpose of provid-
ing until the next harvest for the due cultivation of the land
and for the support of the judgment-debtor and his famly,
shall, m the case of all agriculturists or of any class of agri-
culturists, be exempted from hability to attachment or sale
in execuflon of a decree -

Seizure of 62 (I) No person executing any process under this Code

property

dwelling- directing or authonzing seizure of moveable property ehall

enter any dwelling-house after sunset and before sunnse

(2) No outer door of a dwellng-house shall be broken open
unless such dwelling-house 1s 1 the occupanty of the judg-
ment-debtor and he refuses or'n any way prevents access
thereto, but when the person executing any such process has
duly gamed access to any dwelling-house, he may break oper

the door of any room in which he has reason to beleve any
such property to be

(3) Where & room 1 a dwelling-house 1s 1n the aetual
occupaney of a woman who, according to the customs of the
country, does not appear 1 public, the' person executmng the
process shall give notice to such woman that she-1s 'at liberty

to withdraw, and,' after allowmg reasonable time for her to

withdraw

1The word “ or” wasonmutted by 8 3 and Sch II of the Repealin
AwmendmgAct, 1914 (10 of 1914) v o g and

2 Clause (b) was repeanled, tbid

3 These words were subsiituted for the worde °Loecal Government
l;gyagara 4 of the Government of India (Adaptation of Indian Laws) Order,

¢Th?, words * with the previous sanction of the Governor General
Council ! were ormtted by 8 2 and Sch I, Pt I of the Devolution Act, 1920
(38 of 1920) '

& These words were substituted for the words *‘local official Gagzetts '”
11)39'3§ara 4 of the Government of India (Adaptation of Indian Laws) Order,

[
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withdraw and gving her reasonable facility for withdrawng,
Lie may enter such room for the purpose of seizing the property,
using st the same time every precaution, congistent with
these: provisions, to prevent 1its clandestine removal

63 (1) Where property not in the custody of any Court Froporty
js under attachment m execufion of decrees of more Courts execution of
than one, the Court which shall receive or realize such pr0- several
perty and shall determine any claim thereto and any objection Courta,

10 the attachment thereof shall be the Court of highest grade,
or, where there 18 no difference in grade between such Couits,
the Court under whose decree the property was first attached

(?) Nothing 1in this section shall be deemed to invahidate

any proceeding taken by a Court executing one of such

decrees

Ezplanation —For the purposes of this section claims Private
64 Where an attachment has been made, any private Srees after

transfer or delivery of the property attached or of any mterest boaola: ont
ment

ve void as against all claims enforceable under the attach-

theremn and any payment to the judgment-debtor of any debt,
dividend or other monies contrary to such attachment, shall
enforceable under an attachment include claimsg for the rate-
able distmibution of assets

SaLg.,

63,. Where-1immoveable properfy 1s sold in execution of 8 Purchasers
decree and such sale has become absolute, the property shall tle
be deemed to have vested in the purchaser from the wme

when the property 18 sold and not from the time when the
sale becomes absolute

66 (I) No swt shall be mamntaned against any person Sult sgainst
claiming title under s purchase certified by the Court m such P niatontle.
manner as may be prescribed on the ground that the purchase oF S ohase
was made on behalf of the plamntiff or on behalf of some one ggfa
through whom the plamntiff claims plain

(%) Nothing 1n this section shall bar & swuit to obtam a
declaration that the name of any purchaser certified as afore-
said was mserted 1  the certificate fraudulently or without
the consent of the real purchaser, or interfere with the right

on
of
tiff

of
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(Part 11 —Egecution Sale Delegation to Collector of power
to execute decrees against immoveable property)

of a third person to proceed agamnst that property, though
ostensibly sold to the certified purchaser, on the ground that
1t 15 liable to satisfy a claim of such third person agamst the
real owner

67 [(1)] The 2[ Provineial Government] 3* * * may, by
notification m the #[official Gazette], make rules for any
local area imposing condibions 1n respect of the sale of any
class of wberests 1 land mn execution of decrees for the pay-
ment of money, where such interests are so uncertain or un-
determmed as, 1o the opmion -of the 2[Provincial Govern-
ment] to make 1t 1mpossible to fix thewr value

5[(9) When on the date on which this Code came mto
operation 1n any local area, any special rules as to sale of
lind mn execution of deciees were i force therein, the #[Pro-
vincial Government] may, by notification n the “[offivial
Gazette] declare such rules to be m force, or may, L
by a like notification, modify the same

Every notification 1ssued 1n the exercise of the powers
conferred by this sub-section shall set out the rules so con-
tinued or modified ]

DerecaTion T0 COLLECTOR OF POWER TO EXECUTE DECREES
AGAINST IMMOVEABLE PROPERTY

68 The 2[Provincial Government] may, 3* * ¥, declare,
by notification mm the 4[official Gazette] that in any local
area the execution of decrees mn cases 1n which a Court has

ordered

1 The ongmal section 67 was renumbered as s 67 (1) by s 3 of t
of Civ1l Procedure (Amendment) Act, 1914 (1 of 1914) (1) by of the Code

3 These words were substituted for the words * Local Government *

;)ga];am 4 of the Government of India (Adaptation of Indian Lavws) Order,

3The words * with the previous sanction of the Governor G
Counesl * were omitted by s 2 and Sch I oeely By
30158 oF o007 y and Sch X, Pt I of the Devolution Act,
$ These words were substituted for the words “local official G ”»
})3’3;’;31'&; 4 of the Government of Incha (Adaptation of Indxoan imf?;mr,

§ This sub section was added by s 3 of th d
(Amendraent) Act, 1914 (I of 19141)’7 ° ® Code of Gl Procedure
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ordered any immoveable property to be sold, or the execution
of any particular lond of such decrees, or the execution of
decrees ordermng the sale of any particular lkind of, or nterest
1, immoveable property, shall be transferred to the Collector

69 The prowisions set forth in the Third Schedule shall
apply to all cases mn which the execution of a decree has been
transferred under the last preceding section

70 (1) The [Provincial Government] may make rules
consistent with the aforesmid provisions—

(@) for the transmussion of the decres from the Court Lo
the Collector, and for regulating the procedure of
the Collector and lus subordinates 1n executing the
same, and for re-transmitting the decree from the
Collector to the Court,

(b) conferring upon the Collector or any gazetted sub-
ordinate of the Collector all or any of the powers
which the Court might exercise n the execution
of the decree if the execution thereof had not
been transferred to the Collector,

(¢) provniding for orders made by the Collector or any
gazetted subordinate of the Collector, or orders
made on appeal with respect to such orders, bemng
subject to appeal to, and revision by superior reve-
nue-authorities as nearly as may be as the orders
made by the Court, or orders made on appesl with
respect to such orders, would be subject to appeal
to, and revision by, appellate o1 revisional Courts
under this Code or other law for the time bemng

m force i1f the decree had not been transferred to
the Collector

(¥) A power conferred by rules made under sub-section
(1) upon the Coliector or any gazetted subordinate of the
Collector, or upon any appellate or revisional suthonty, shall
not be exercisable by the Court or by any Court in exercise
of any appellate or revisional jurisdiction which 1t has with
respect to decrees or orders of the Court

71 In

1 These words were substituted fi ¢
by pan or the words * 1,ocal Government **
qg of the Government of India (Adaptatxon of Tndian Laws) O??ler
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(Part 1I —Ezecution Delegation to Collector of power to
execute decrees aganst immoveable property Distribu-

tion of aseets)

71 In executing a decree transferred to, the Collector
under section 68 the Collector and hs subordmnates shall be
deemed to.be acting judicially

72 (I) Where m any local area m which no declaration
under section 68 1s 1 force the property attached consists of
land or of a share mn land, and the Collector represents to the
Courb that the public sale of the land or share 18 objectionable
and that satisfaction of the decree may be made within a
reasonable period by a temporary alienation of the land or
share, the Court may authorize the Collector to prowide for
such satisfaction in the manner recommended by him instead
of proceeding to a sale of the land or share

(2) In every such case the provisions of sections 69 to 71
and of any rules made 1n pursuance thereof shall apply so ar
as they are applicable

DISTRIBUTION OF ASSETS

73 (I) Where assets are held by a Court and more
persons than one have, before the receipt of such assets, made
application to the Court for the execution of decrees for the
payment of money passed agamnst the same judgment-debtor
and have not obtamned satisfaction thereof, the assets, after
dedueting the costs of realization, shall be rateably distm-
buted among all such persons

Provided as follows —

(a) where any property 1s sold subject to s mortgage or
charge, the mortgagee or incumbrancer shall not

be entitled to share mn any surplus amsing from
such sale,

(b) where any property lLable to be sold m execution of
a decree 1s subject to a mortgage or charge, the
Court may, with the consent of the mortgagee or
ncumbrancer, order that the property be sold free
from the mortgage or charge, giving to the mort-
gagee or mcumbrancer the same 1interest in the

proceeds of the sale as he had in the property
sold,

(c) where
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(Part 11 —Bgecution  Distnbution of assets Remstance to
execution )

(c) where any immoveable property 1s sold m execution
of & decree ordering 1ts sale for the discharge of
an mcumbrance thereon, the proceeds of sale shall
be applied—

first, 1n defraying the expenses of the sals,

secondly, 1n discharging the amount due under
the decree,

thirdly, in discharging the interest and principal
momes due on subsequent incumbrances (if sny),
and

fourthly, rateably among the holders of decrees
for the payment of money agamst the judgment-
debtor, who have, prior to the sale of the pro-
perty, applied to the Court which passed the
decree ordermng such sale for execution of such
decrees end have mnot obtammed satisfaction
thereof

(?) Where all or any of the asse.a lable to be rateably
distributed under this section are paid to a person not entitled
to receive the same, any person so entitled may sue such
person to compel him to refund the assets

(3) Nothing 1n this section affects any right of [the Crown]

RESISTANCE TO EXECUTION

T4 Where the Court 1s satisfied that the holder of a decree
for the possession of immoveable property or that the purchaser
of immoveable property sold mn execution of a decree has been
resisted or obstructed 1n obtaming possession of the property by
the judgment-debtor or some person on hie behalf and that such
resistance or obsiruclion was without any just cause, the
Court may, at the mstance of 'the decree-holder or purchaser,
order the judgment-debtor or such other person to be detamed.
m the civil prison for a term which may extend to thirty

days and may further direct that the decree-holder or purchaser
be put into possession of the property

Part III

1These words were substituted for the words

by para 3 and Sch I £ th
Laws) Order, 1937 of the Government of India (

“the Government
Adaptation of Indian
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PART IIIL

INCIDENTAL PROCEEDINGS

CoMMISSIONS

Power of 75 Subject to such conditions and hmitations as may be

conmiston® prescribed, the Court may 1ssue a commission—

(a) to examine any person,
(b) to make a local 1nvestigation,
(c) to examne or adjust accounts, or

(d) to make a partition

76 (I) A commussion for the examwmation of any person
may be 1ssued to any Court (not bemng a High Court) situate
mn a province other than the province in which the Court of
1ssue 18 situate and having junsdiction in the place m which
the person to be examined resides

Commission to
another
urt

(¢) Every Court receiving a commission for the exammna-
tion of any person under sub-section (I) shall examine lum
or cause him to be examined pursuant thereto, and the com-
mission, when 1t has been duly executed, shall be returned
together with the evidence taken under 1t to the Court from
which 1t was 1ssued, unless the order for 1ssuing the commis-
sion has otheiwise directed, in which case the comrussion
shall be returned n terms of such order

Letter of 77 In heu of isswng & commssion the Court may issue

Fequest a letter of request to examimne a witness residing at any place
not within British India

gmgugm 78 [ Subject to such conditions and Lumitabions as may be

foroign prescribed], the provisions as to the execution and return of
commissions for the examination of witnesses shall apply to

commssions 1ssued by for at the instance of]—

(2) Courts mtuate beyond the hmits of British India and
established or continued by the authoriby of His

Majesty

Theee words were inserted by s 3 of -
’Zsom) Ao, 1333 (10 of oo Y & 2 of the Code of Cavil Procedurs {Amend
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(Part 111 —Incidental proceedings  Commussions  Part IV
—S8uits 1 particular cases Swuits by or agamnst the
Crown or public officers n their official capacity )

Majesty or of 1[the Central Government or of the
Crown Representative], or

(b) Courts eituate n any part of the Brtish Empire other
than Bntish India, or

(¢) Courts of any foreign country 2 * * * *

PART IV
SUITS IN PARTICULAR CASES

Suirs BY or AGAINST 3[THE CROWN] oR PuUBLIC OFFICERS IN
THEIR OFFICIAL, CAPACITY

479 Subject to the provisions of sections 179 and 185 of Sulte o
the Government of India Act, 1935, 1n a swbt by or agamst the Crown
23 Geo v,0 2 orown the authonty to be named as plamntiff or defendant, as
the case may be, shall be—

(¢) mn the case of a swit by or agamnst the Central Govern-
ment the Governor-General in Council before the
establishment of the Federation of India, and there-
after, the Federation,

(b) in the case of a smt by or agamnst a Provincial Govern-
ment, the Province, and

(¢) 1 the case of a swit by or agamnst the Crown Represen-
. tative, the Secretary of State ]

80 No swt shall be instituted aganst*[the Crown], or woucs
against & public officer 1n respect of any act purporting to be

done

1 These .words were substituted for the words * the Governor General
m Couneil > by para 3 and Sch I of the Govornment of India (Adeptation of
Indian Laws) Order, 1937

? The words * for the time bewng i alhance with His Majesty " were
o;_nlxgtae% by e 2 of the Code of Civil Procedure (Amendment) Act, 1932 (10
o

3 These words were substituted for the worda ““ the Government® by
qg;&; 3 of the Government of India (Adaptation of Indian Laws) Order,

¢ Thie section waa substibuted for the original section, sbsd

* Those words were substituted for the words * the Becretary of State
for India 1n Council”, sbid
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done by such public officer 1n his offictal capacity, until the
expiration of two months next after notice m writing has been,
1[delivered to or left at the office of—

(a) 1 the case of a swit agamnst the Central Government,
a Secretary to that Government,

(b) 1n the case of & swib agamnst the Crown Representative,
the Political Secretary,

(c) 1n the case of a swmt agamst a Provincial Government,
a Secretary to that Government or the Collector of
the District, and

(d) m the case of a swit agamst the Secretary of State, a
Secretary to the Central Government, the Polifical
Secretary and a Secretary to the Provineial Govern-
ment of the Province where the swt 18 mstibuted],

and, mn the case of a public officer, delivered to him or left
at hig office, stating the cause of action, the name, description
and place of residence of the plantiff and the relief which he
claims, 'and the plamt shall confain a statement that such
notice+has been so delivered or left

3’;,‘;,“’33&‘: 8l In a swit mstibuted aganst a public officer 1n respect
and personal of any act purporting to be done by lum in his official
Ppearance capacity—

(@) the defendant shall not be hable to arrest nor his pro-
perty to attachment otherwise than in execution
of a decree, and, ’

(b) where the Court 15 satisfied that the defendant cannot
absent himself from his duty without detrmment to
the public service, 1t shall exempt him from appear-
ing in person

Exeoution of 82 (1) Where the decree 15 agamst [the Crown] or agamnst
a public officer 1n respect of any such act ag aforesaid, a time
shall

1 Theso words were gubstituted f
or the ongmnal words, b ra 3 of th
Government of Yndia (Adaptation of Indian quu:n) Order 19§7pa 8 S orthe

* These words were subst: «
for India 1n Councal * by u ‘ta‘lm sz; ;l,m’ b:iords the Secretary of State
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Crown or public officers in their official capacity  Suts
by ahiens and by or aganst Foreign Rulers and Rulers of
Indan States)

ghall be specified m the decree within which 1t shall be satis
fied, and, if the decree 18 not satisfied within the fime so
specified, the Court shall report the case for the orders of the
1[Provincial Government ]

() Execution shall not be 1ssued on any such decree un-
fesg 1t remains unsatisfied for the perod of three months
computed from the date of such repor

Svirs By ALIENS AND BY OR AGAINST 2[FOREIGN RULDRS AND
RuLERS OF INDIAN STATES ]

83.1(1) Ahen enemies residing mn British India with the
permussion of the 3[Central Government], and alen iriends,
may sue 1n the Courts of British India, a8 if they were subjects
of His Majesty

\

(2) No alien enemy remding 1n British India without such

permussion, or residing m a foreign country, shall sue 1n any
<of such Courts,,

Ezplanation —Every person residing in a foreign country
the Government of which 1s at war with the Umted Kingdom
of Great Britain and Ireland, and carrying on,busmess in that
country without a license i that. behalf under the hand of
one of His Majesty’s Secretaries of, State or of a Secretary to
the 4[Central Government] shall, for the purpose of sub-section

(2), be deemed to be an alien enemy residing in a foreign
country

84 (1) A foregn State may sue m any Court of Brtish
India

Provided that such State has been recogmzed by His
Majesty or by the 3[Central Government)

Provided

1 These words were substituted for the words * Local Government

by pera_ 4, and Sch I of the Gov &
B v 1957 ernment of India (Adaptation of Indian

3 These words were substituted for the words
Rulers* by para 3 and Sch T, tbid e wo Foreign and Native

$ These words were substituted for the words ¢
Council by para 4, 1bid T Governor General 1n

¢ These words were substituted for the words * Government of India*
by pora 4, sbd,
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(Part IV —Suits particular cases Suits by aliens and by
or agamnst Foreign Rulers and Rulers of Indian Stales)

Provided, also, that the object of the swit 13 to enforce a
private right vested mn the head of such State or in any officer
of such State m his public capacity

(2) Every Court shall take judicial notice of the fact that
a foreign State has or has not been recognized by His Majesty
or by the ![Central Government ]

85 (1) Persons specially apponted by order of the Govern-
ment at the request of any Sovereign Prince or Ruling Chuef,
whether i subordnate alliance with the Brntish Government
or otherwise, and whether residing within or without Brtish
India, or abt the request of any person competent, n the
opimon of the Government, to act on behalf of such Prince or
Chief, to prosecute or defend any swit on his behalf, shall be
deemed to be the recogmzed agents by whom appearances,
acts and applications under this Code may be made or done
on behalf of such Prince or Chief

¢[ Explanation —For the purposes of this sub-section the
expression ‘‘the Government’’ means— -

(¢) n the case of any Indian State, the Crown Represen-
tative, and

(b) ;n any other case, the Central Government ]

(8) An appowntment under this section may be made for the
purpose of & specified smb or of several specified swts, or for
the purpose of all such swts as 1t may from tame to time be

giie;sary to prosecute or defend on behalf of the Prince or
e

(3) A person appomnted under this section may authorze or
appomnt persong to make appearances and applications and do

acts 1n any such suib or suits as 1f he were humself a party
thereto

86 (I) Any such Prince or Chief, and any ambassador or
envoy of a foreign State, may 3[in the case of the Ruling Chief
of an Indian State with the consent of the Crown Representa-
tive, certified by the signature of the Political Secretary, and

n

1These words were substituted for th .
Conmne. or the words * Governor General in
Lg??;o;}% eg: ];113;‘;7 4 of the Government of India (Adaptation of Indian
e Explanation was added by para 3 and Sch I, sbsd
. 3 These words were substituted for the origmal Wora;, sbd
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or agamst Foreign Rulers and Rulers of Indwn States )

mn eny other case with the consent of the Central Government,
certified by the signature of a Secretary to that Government],
but not without such consent, be sued mn any competent Court.

() Such consent may be given with respect to a specified
suib or to several specxﬁed guits, or with respect to all suts
of any specified class or classes, and may specify, 10 the case
of any st or class of swits, the Court 1n which the Prnce,
Chief, ambassador or envoy may be sued, bub 1t shall not be
given unless 1t appears to }[the consenting guthority] that the
Prince, Chief, ambassador or envoy—

(a) has mstitu'cd a suit m the Court aganst the persoo
desiring to sue him, or

(b) by himself or another trades within the local hmmts
of the jursdiction of the Court, or

(¢c) 18 1n possession of immovesble property situate with-
mn those lmuts and 18 to be sued with reference to
such property or for money charged thereon

(3) No such Prince, Chuef, ambassador or envoy shall be
arrested under this Code, and, except with 2[such consent as
1s mentioned i sub-section (I)] certified as aforesad, no
decree shall be evecuted aganst the property of any such
Prince, Chief, ambassador or envoy

3[(4) The Central Government or the Crown Representative,
as the case may be, may by notification in the Gazette of India
suthonse a Provincia]l Government and any Secretary to thab
Government to exercise with respect to any Prince, Chief,
smbassador or envoy named 1n the notification the functions
assigned by the foregong sub-sections to the consenting autho-
nty and a certifying officer respectively ]

(6) A person may, as a tenant of immoveable property,
sue, without such consent as 1s mentioned in this section, a

Prince, Chief, ambassador or envoy from whom he holds or
claxms to hold the property

87 A

1 These words were substituted for the words ¢
the Government™ b,
]6?(-;; '!;h 1&:;«; Bch I of the Government of India (Adaptation of Inthan Laws)
)
Generalef: Egllgz H?{'.;:’g“‘t“*ed for the words * the consent of the Qovernor
% This sub section was substituted, sbid

*

53



Style of
Princes and
Chiefs as
parties to
suits

‘Where inter
pleader smb
may be
instatuted

Arbitration

Cwil Procedure [AcT v

(Part IV —Suits wn particular cases  Suils by altens and by
or agamst Foregn Rulers and Rulers of Indwn Stales
Interpleader  Part V —Special proceedings  Arbitration )

87 A Sovereign Prince or Ruling Chief may sue, and shall
be sued, 1n the name of hig State

Provided that m giving the consent referred to mn the
foregoing section ![the Central Government, the Crown Repre-
sentative or the Provineial Government], as the case may be,
may direct that any such Prnce or Chief shall be sued m the
name of an agent or 1n any other name

INTERPLEADER

88 Where two or more persons claim adversely to one
another the same debt, sum of money or other property,
moveable or immoveable, from another person who claims no
mterest theremn other than for charges or costs and who 1s
ready to pay or deliver it to the nghtful clamnant, such other
person may nstitute a swit of interpleader agamst all the
claimants for the purpose of obtaming a decision as to the

person to whom the payment or delivery shall be made and
of obtaimng indemmty for himself

Pronided that where any swit 15 pending in  whieh the
rights of all parties can properly be decided, no such swb of
interpleader' shall be mstituted

PART V
SPECIAL PROCEEDINGS

ARBITRATION

89 (I) Save m so far as 1s otherwise provided by the
Indian Arbitration Act, 1899, or by any other law for the
time bemng in force, all references to arbitration whether by
an order 1n a swib or otherwise, and all proceedings there-

under, shall be governed by the provisions contamned m  the
Second Schedule

(2) The provisions of the Second Schedule shall not affect
any arhitration pending at the commencement of this Code,
but shall apply to any arbitration after that date under any

agreement

1 These words were substituted for the words *the Governor General
in Counci] or the Local Government ”* by para 3 and Sch I of the Govs
ernment of India (Adaptation of Indian Laws) Order, 1937
B4
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agreement or reference made before the commencement of
this Code

SpECIAL CASE

90 Where any persons agree m wrniing to state a case
for the opmmon of the Court, then the Court shall try and
determine the sume in the manner prescribed

SuITs RELATING T0 PusLic MATTERS

91 (I) In the case of a public nuisance the Advocate
Genersal, or two or more persons having obtaned the consent
in wnting of the Advocate General, may instibute a swb
though no special damage has been caused, for a declaration
and injunction or for such other rehef as may be appro-
pnate to the circumstances of the case

(?)'Nothing 1n this section shall be deemed to hmit or
otherwise affect any mght of swt which may exist independ-
ently of its prowisions

92 (1) In the case of any alleged breach of any express or
constructive trust created for public purposes of a chantable
or religious nature, or where the direction of the Court 1s
deemed necessary for the admimstration of any such trust,
the Advocate General, or two or more persons having an
mterest 1 the trust and having obtaned the consent in writing
of the Advocate General, may nstitute a swit, rwhether con-
tentious or not, m the principal Civil Court of orignal
jurisdiction or i uny other Court empowered in that behalf
by the I[Provincial Government] within the local Limits of
whose jurisdiction the whole or sny part of the subject-maiter
of the trust 15 situate to obtan g decree—

(a) removing any trustee,

(b) appointing a new trusteo,

(¢) vesting any property in a trustee,
(d) directing accounts and nquiries

(¢) declarmng

1 These words wers aubstituted for the words

;’9)'3?7)"“ 4 of the Government Local Govornmens,”

of India {Adaptation of Tndian Laws) Order,
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(¢) declaring what proportion of the trust-property or of
the mterest theremn shall be allocated to any
particular object of the trust,

(f) authorizing the whole or any part of the trust-pro-
perty to be let, sold, mortgaged or exchanged,

(9) setthng a scheme, or

(k) granting such further or other rehef as the nature of
the case may 1equire -

(9) Save as provided by the Rehgous Endowments Act,

1868, no swt claiming any of the reliefs specified m  sub-
section (1) shall be mstituted in respect of any such trust as 1s
theremn referred to except in conformuty with the provisions of
that sub-section

Exercise of 93 The powers conferred by sections 91 and 92 on ibe
Bofrers of Advocate General may, outside the Presidency-towns, be with
Poncrat outelde the previous sanction of the 1[Provincial Government] exer-
towns cised also by the Collector or by such officer as the 1[Provin-

cial Government] may appomnt mn this behalf

PART VI.
SUPPLEMENTAL PROCEEDINGS

Supplemental 94 In order to prevent the ends of justice from bemng de-
oroceedings  feated the Court may, if 1t 15 so preseribed,—

(@) 1ssue a wanant to arrest the defendant and bring him
before the Court to show cause why he should not
give security for his appearance, and if he fails fo
comply with any order for security commut him to
the el prison,

(0) direct the defendant to furmish secunty to produce
any property belonging to him and to place tne
same at the disposal of the Court or order the at-
tachment of any property,

(¢) grant a temporary injunction and in case of disobedi-

ence commut the person guilty thereof to the eivil

prll(SIOn and order that his property be attached and
sold,

(d) sppoint

lTheae words weore Bubsttu
by para 4 of 1tuted for the words * Local QGovernment”
lg3p of the Government of Tndia (Adaptation of Indian Laws) Order,

.
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(d) appomnt a recewver of any property and enforce the
performance of his duties by attachmg and selling
s property,

(¢) make such other interlocutory orders as may appear
to the Court to be just and convement

95 (1) Where, mn any swit 1 which an arrest or attachment
has been effected or a temporary injunction granted under the
last preceding section,— '

(a) 1t appears to the Court that such arrest, attachment
or injunction was applied for on nsufficient grounds,
or

(b) the swit of the plamntiff fails and 18 =appears to the
Court that there was no reasonable or probable
ground for mshituting the same,

the defendant may apply to the Court and the Court may,
upon such apphcation, award ageinst the plamtiff by its order
such amount, not exceeding one thousand rupees, as 1t deems
a reasonable compensation to the defendant for the expense or
jury caused to him

Provided that a Court shall not award, under this section,
an amount exceeding the hmuts of its pecumary jurisdiction

(%) An order determiming any such application shall bar
any swt for compensation i respect of such arrest, attach-
ment or injunction

PART VII.
APPEALS

ArpEALS FrOM ORIGINAL DECREES

96 (I) Save where otherwise expressly provided m the
body of this Code or by any other law for the time bemng 1n
force, an appeal shall he from every decree passed by any
Court exercising original jurisdiction to the Court authorized to
hear appeals from the decisions of such Court

(?) An appeal may he from an ongmal decree passed
ex parte

(3 No
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(3) No. appeal shall Le from a decree passed by the Court
with the consent of parties

97 Where any party aggrieved by a prebminary decree
passed after the commencement of this Code does not appeal
from such decree, he shall be precluded from disputing 1ts
coirectness m any appeal which may be preferred from the
final decree

98 (I) Where an appeal 15 heard by a Bench of two or
more Judges, the appeal shall be decided in accordance with
the opmion of such Judges or of the majonty (if any) of such
Judges

(2) Where theie 1s no such majonity which coneurs 1. a
judgment varymg o1 reversing the decree appealed from, such
decree shall be confirmed

Provided that wheie the Bench hearing the appeal 1s com.
posed of two Judges belonging to a Court consisting of more
than two Judges, and the Judges composing the Bench differ
i opmion on a pomt of law, they may state the point of law
upon wheh they differ and the appeal shall then be heard
upon that point only by one or more of the other Judges, and
such pont shall be decided according to the opmon of the
majority (if any) of the Judges who have heard the appeal,
wncluding those who first heard 1t

1[(3) Nothing i this section shall be deemed to alter or
otherwise affect any provision of the letters patent of any
High Court ]

99 No decree shall be reversed or substantially varied,
nor shall any case be remanded, i appeal on account of any
misjoinder of parties or causes of action or any error, defect
or wregularity i any proceedings m the swb, not affecting
the merits of the case or the jurisdiction of the Court

APPFALS FROM APPELLATE DECREES

100 (I) Save where othexwise expressly provided 1 the
body of this Code or by any other law for the time bemg 1
force, an appeal sghall le to the High Court from every

decree

! This sub section was added b
and Amending Act, 1023 (19 gf l&g) 2 and the Fust Sch of the Repealing
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decree passed mm eppeal by any Court subordinate to a Hgh
Court, on any of the following grounds, namely —

(@) the decision being contrary to law or to some usage
having the force of law,

{b) the decision baving failed to determine scme material
- wsue of law or usage having the force of law,

(¢) a substantial error or defect 1 the procedure pro-
wided by this Code or by any other law for the
time being 1n force, which may possibly have
produced error or defect 1n the decision of the
case upon the merits

(9) An appeal may he under this section from an appel-

late decree passed ex parte

a
lot No second appeal shall he except on the grounds Eﬁ;ﬁfe‘f-m

mentioned 1 section 100
No gecond

102 No second appeal shall lie mn any swb of the nature appeal fn o
cdgmzable by Courts of Small Causes, when the amount or
value of the subject-matter of the orignal swt does not

exceed five hundred rupees
Power of

103 In any second appeal, the High Court may, if the High Court
evidence on the record is sufficient, determine any 1ssue of fovcererpine
fact necessary for the disposal of the appeal [which has not
been determined by the lower appellate Court or which has
been wrongly determined by such Court by reason of any
illegality, omussion, error or defect such as 1s referred to i
sub-section (I) of section 100 ]

APPEALY FROM ORDERS

104 (I) An appeal shall ie from the following orders, Ordersfrom
! which appeat
and save as otherwise expressly provided m the body of thig les

Co(;le or by any law for the tune bemng 1n force, from no other
orders —

() en order superseding an arbitration where the award

has not been completed within the period ‘sllowed
by the Court,

() an

1 These words were substituted for th ds
the lomer apyeore oub 0 wor but not determinad by
eyt 526 (6 of 1636) bys 2 of the Code of Civil Procedure (Amend
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(b) an order on an award stated m the form of a special
case,

(¢) an order modifymg or correcting an award,

(d) an order filng or refusing to file an agreement to
refer to arbitration,

(¢) an order staymng or refusing to stay a swt where
there 1s an agreement to refer to arbitration,

an order fiing or refusing to file an award 1m an
arbitration without the mtervention of the Court,

1[(ff) an order under section 354,]
{g9) an order under section 95,

(k) an order under any of the provisions of this Code
imposing a fine or directing the arrest or detention
1n the civil prison of any person execept where such
arrest or detention 1s 1 execution of a decree,

(i) any order made under rules from which an appeal 18
expressly allowed by rules

1[Provided that no appeal shall lie agamnst any order speci-
fied 1n clause (ff) save on the ground that mo order, or an

order for the payment of a less amount, ought to have been
made ]

(?) No appeal shall lie from any order passed n appeal
under this section

105 (I) Save as otherwise expressly provided, no appeal
shall lie from any order made by a Court in the exzercise of
its ongnal or appellate junisdiction, but, where a decree 1s
appealed from, any error, defect or mregularity in any order,
affecting the decision of the case, may be set forth as a ground
of objection 1n the memorandum of appeal

(®) Notwithstanding anything contained 1n sub-section
(I), where any party aggrieved by an order of remand made
after the commencement of this Code from which an appeal

lies does not appeal therefrom, he shall thereafter be pre-
cluded from disputing 1ts correctness

108 Where

1 Clause (ff) and proviso to clause (s) were 1nserted b, 3
Procedure (Amendment) Aot, 1922 (9 ot) 1922) v'3 3 of the Ciml
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106 Where an sppeal from any order 1s allowed 1t shall JV2at Courts

lLe to the Court to which an appeal would lie from the decree *Ppess
mn the swb 1 which such order was made, or where such
order 18 made by a Court (not bemng a High Court) in the
exercise of appellate junsdiction, then to the High Court
GENERAL PROVISIONS RELATING T0 APPEALS
107 (I) Subject to such conditions and hmitations as may Powers of
be prescribed, an Appellate Court shall have power— Court

(¢) to determine a case finally,

(b) to remand a case,

(c) to frame 1ssues and refer them for trial,

(d) to take additional evidence or to reque such evidence

to be taken

(2) Subject as aforesaid, the Appellate Court shall bave
the same powers and shall perform as nearly as may be the
same duties as are conferred and imposed by this Code on
Courts of ongmnal jurisdiction 1n respect of suits 1nstituted
therein

108 The provisions of thig Part relating to appeals from prosedure in

oniginal decrees shall, so far as may be, apply to appeals— :ggﬁﬁl,fg om
decrees and
(a) from appellate decrees, and orders

(b) from orders made wunder this Code or under any
special or local law mm which a different procedure
18 not prowvided

ArPEALS TO THE KIiNg 1IN COUNCIL

109 Subject to such rules as may, from time to time, be When appeals
made by His Majesty in Council regarding appeals from the heidKing
Courts of Brtish India, and to the provisions heremnafter

contained, an appeal shall e to His Majesty m Council—

(¢) from any decree or final order passed on appesl by a
High Court or by any other Court of final appel
late jurisdiction,

(b) from any decree or final order passed by a High Courb
In the exercise of origmal cwvil jursdiction, and

(¢) from
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(¢) from any decree or order, when the case, as heremaiter
provided, 1s certified to be a fit one for appeal to
His Majesty i Councul

110 In each of the cases mentioned,in clauses (a) and (b)
of section 109, the amount or value of the subject-matter of
the swit 1n the Court of first mstance must be ten thousand
rupees or upwards, and the amount or value of the subject-
matter 1n dispute on appeal to His Majesty in Council must be
the same sum or upwards,

or the decree or final order must involve, directly or m-
directly, some claim or question to or respecting property of
hke amount or wvalue,

and where the decree or final order appealed from affirms
the decision of the Court immediately below the Court pass-
ing such decree or final order, the appeal must involve some
substantial question of law

111 Notwithstanding anything contamned in section 109,
no appeal shall he to His Majesty in Council—

(a) from the decree or order of one Judge of a High Court
[constituted by His Majesty by Letters Patent],
or of one Judge of a Division Court, or of two or
more Judges ,of such High Court, or of a Divizion
Court constituted by two or more Judges of such
High Court, where such Judges are equally divided
in opinion and do not amount 1 number to & majo-
nty of the whole of the Judges of the High Court
at the time bemng, or

(b) from any decree from which under section 102 no
second appeal lhes

2 [111A —Where a certificate has been gwven under section
205 (1) of the Government of India Act, 1935, the three last
preceding sections shall apply 1 relation to appeals to the
Federal Court as they apply 1n relation to appeals to His
Majesty 1n Couneil, and accordingly referencos to Hig Majesty
shall be construed as references to the Federal Court

Provnided

! These words were substituted for the dg ¢
Ig;l;anali;xgg (éolﬁrtsx Acft. tSGI or the Govermr:;?; :f ine(si(:gb}il:? °d lg?g?r tlil;
¢ o Y
II)_.a oy o, Seb ] the Government of India (Adeptation of Indian

3 This section was inserted, 1bsd
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Provided that—

(a) so much of the said sections as delimits the cases 1
which an appeal will hie shall be construed ag delumit-
ing the cases in which an appeal will Lie without the
leave of the Federal Court otherwise than on the
ground that a substantial question of law as to the
interpretation of the said Act, or any Order
Council made thereunder, has been wrongly decided,

(b) in determuming under clause (c) of section 109 .whether
the case 18 a fit one for appeal, and, under section
110, whether the appeal mnvolves a substantial ques-
tion of law, any question of law as to the inter-
pretation of “the said Act, or any Order mn Council
made thereunder, shall be left out of account ]

112 (1) Nothing contaned in thig Code shall be deemed—

(@) to bar the full and tunqualified exercise of His
Majesty's pleasure 1n receiving or rejecting ap-
peals to His Majesty in Council, or otherwise how-
soever, or

(b) to mterfere with any rules made by the Judicial
Commuttee of the Privy Council, and for the time
being 1 force, for the presentation of appeals to
His Majesty mn Council, or thewr conduct before
the said Judicial Cornmittee

(2) Nothing heremn contained applies to any matter of
cermmnal  or admuralty or wvice-admuralty jumsdietion, or to
appeals from orders and decrees of Prize Courts

PART VII..
REFERENCE, REVIEW AND REVISION

113 Subject to such conditions and Lmitations as may
be prescribed, any Court may state a case and refer the same
for the opmion of the High Court, and the High Court may
make such order thereon as 1t thinks fit

114 Subject
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Review 114 Subject as aforesaid, any person considering  himself
aggrieved— -

(a) by a decree or order from which an appeal 1s allowed
by this Code, but from which no appeal has been
preferred,

(b) by a decree or order from which no appeal 1s allowed
by this Code, or

(c) by a decision on a reference from a Court of Small
Causes,

may apply for a review of judgment to the Courb which passed
the decree or made the order, and the Court may make such
order thereon as 1t thinks fit

Bevision 115 The High Court may call for the record of any case
which has been decided by any Court subordinate to such
High Court and 1n which no mppeal lies thereto, and if such
subordmate Court appears—

(@) to have exercised a jurisdiction not vested m 1t by
law, or

(b) to have failed to exercise a jumsdiction so vested, or

(c) to have acted n the exercise of its Jurisdiction 1ille-
gally or with material wregularty,

ghe High Court may make such order in the case as 1t thinks
t

PART IX.

SPECIAL PROVISIONS RELATING TO THE CHARTERED
HIGH COURTS

Rartto anply 116 This Part applies only to High Courts which are or

HighCourta ~may hereafter be I[constituted by His Majesty by Letters
Patent]

117 Save

1 These words were substituted for the words ¢ established under the
Indian High Courts Act, 1861, or the Government of India Act, 1916 by
para 3 and Sch I of the Government of Tndia (Adaptation of Indian
Laws) Order, 1937
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t X or I Applo-tionof
117 Save as provided m this Part or mn Par Anp!o-tlr
Lules, the prowsions of this Code shall apply to such High Code to High

Cowrts
118 Where any such High Courb considers 1t Pecessary Execution of
that a decree passed 1 the exercise of 1ts orgmal civil jurs- ascertainment
diction should be executed before the amount of the costs
incurred m the suit can be ascertained by taxation, the Court
may order thai the decree shall be executed forthwith, except
as to 5o much thereof as relates to the costs,
and, as to so much thereot as velates to the costs, that
the decree may be executed as soon as the amount of the costs

shall be ascertained by taxation

119 Nothing m this Code shall be deemed to authorize U;}::)lﬁl;(:‘(lied
any person on behalf of another to address the Court m the %}3&«:&.;
exercise of 1ts orignal civil junisdiction, or to examine witnes-
ses, except where the Court shall have the exercige of
the power conferred by its charter authorized lim so to do,
or to interfere with the power of the High Court to make
1ules concerming advocates, vakils and attorneys

120 (I) The followmng provisions shall not apply to the g;g?sgm

bl
High Cowrt mn the exercise of its onginal civil junsdiction, to Hig Court

n original
namely, sections 16, 17 and 20 civil jurisdics
1% * % * N tion

! PART X.
RULES
121 The rules 1 the First Schedule shall have effect as Effect of rules,
if enacted m the body of this Code until annulled or sltered Schedule
1 accordance with the piovisions of this Part

122 High Courts 2[constituted by His Majesty by Letters Powerof
Patent] 3[and the Chief Court of Oudh] # * %, may, from Couate"

make rules
time

1 8ub section (2) was repealod by s 127 and Sch III -
tow:lsTII]nsolvoncgs Act, 1909 (3 of 1939) 1T of the Presidency
ose words were substituted for the ormginal worde by pars 38 an
3"}"1 of the Government of India {Adaptation of Indian La.ws)yorx,'der, 1937 4
These words were 1nserted by s 2 and Sch of the Oudh Courts (Sup-
plementary) Act, 1926 (32 of 1925) , the words ** Courts of Qudh and Sindh
gre to be substituted for the words * Court of Oudh ” by s 2 and Sch of the
s l;;l(‘)ﬂflb?:eum (Supplementary) Act, 1026 (34 of 1926), when that Aot comes
¢ The words * Chief Court of Lower Burma '’ were 8
csmgmal words “ Chuef Courts of the Punjab and Lower Bl?xszt:f?%)e;l Bfo; ;r}:g
Sch g o}f the Repealing and Amending Act, 1919 (18 of 1919), snd the words
%n the Chief Court of Lower Burma’ were subsequently repealed by
8 3 and Sch II of the Repealng and Amending Act, 1023 (11 of 1923)
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time to time after previous pubhcation, make rules! regulating
therr own procedure and the procedure of the Civil Courts sub-
ject to thewr supermntendence, and may by such rules annul,
alter o1 add to all or any of the rules mn the Furst Schedule

%«glmﬂtuﬁonof 123 (I) A Commttee, to be called the Rule Commuttee,

e Com-

mitfecs fn shall be constituted at 2[the town which is the usual place of
provinees sitting of each of the High Courts 3[and of the Chief Court}

- 4% % * referred to 1n section 122]
() Each such Commuittee shall consist of the following
personsg, namely ——

(a) three Judges of the High Court established at the

town at which such Commuittee 15 constituted, one

~ of whom at least has served as a Distrmet Judge
or % * X 35 Divisional Judge for three years,

. (b) a barmister practising in that Court,

(¢) an advocate (not bemng a barrister) or vakl or pleader
enrolled 1n that Court,

(@) a Judge of a Cinil Court subordinate to the Figh
Court, and

(¢) m the towns of Calcutta, Madras and Bombay, an
attotney

(3) The

1 For rules made by different High Courts and the Chief Courts of QOudh
see Appendices I to VIII at the end of this volume

3 Theso words were substituted for the words ‘““each of the towns of
Calcutta, Madras, Bombay, Allahabad, Lahore and Rangoon® by s 2 and
Sch of the Amending Act, 1916 (13 of 1916)

® These words were insertod by 8 2 and Sch of the Oudh Courts (Supple-
mentary) Act, 19256 (32 of 1925), the words ““ Chief Courts” are to be sub-
stituted for the words * of the Chief-Court ” by s 2 and Sch of the Smdh

gilégtﬂ (Supplementary) Act, 1926 (34 of 1026), when that Act comes wto

N
« ' The words “ and of the Chief Court ** were substituted for the words
Cluef Courts > by Act 18 of 1919 and the words * and of the Chief Court”’
were subsequently repealod by s 3 end Sch IT of the Repealing and
Amonding Act, 1923 (11 of 1923)

o & The words “ (in Burma)” were substituted for the omginal words “ (in
by e Punjab or Burma)” by s 2 and Sch I of the Repealng and Amending

ot, 1019 (18 of 1919), and the words (i Burma) > were subsequently
%};eat;led bv s 3 and Sch IT of the Repealing and Amending Act, 1923 (11 of
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(3) The members of each such Commuttee shall be ap-
ponted by the Chief Justice or Chief Judge, who shall also -
pominate one of thewr number to be president

Provided that, 1 the Chief Justice or Chief Judge elects
to be himself a member of a Commuttee, the number of other
Judges appomnted to be members ghall be two, end the Chief
Justice or Chief Judge shall be the Presdent of the Com-
mittee

(4) Bach member of any such Commuttes shall hold office
for such period as may be prescribed by the Chief Justice or
Chief Judge n this behalf, and whenever any member retires,
resigns, dies or cesses to reside in the province 1n which the
Committee was constituted, or becomes incapablo of acting as
s member of the Commttee, the samid Chief Justice or Chief

Judge may appont another person to be a member 1n his
stead

(6) There shall be a Secretary to each such Committee,
who shall be spponted by the Chief Justice or Chief Judge
and shall receive such remuneration ag may be provided n
this behalf i[by the Provincial Government]

124 Every Rule Committee shall make a report to the e o
High Court established at the town at which 1t 13 constibuted Court

on any proposal to annul, slter or add to the rules mm the
Furst Schedule or to make new rules, and before making any

rules under seetion 122 the High Court shall take such report -
mto consideration

125 High Cowts, othei than the Courts specified 1n sec- &%‘gg'ﬁ’jgh

tion 122, may exercise the powers conferred by that section Courtato
m such manner and subject to such conditions 2[as, 3[the
Provincial Government], may determite]

Provided that any such High Court may, after previous
publication, make a rule extending within the local Limits

of

1 These words were substituted for the words * by the Governor Genernl
in Council or by the Local (lovernment, as the case may be ” by para 3 and
Soh I of the Qovernment of India (Adaptation of Indian Laws) Order,
1037

1 These words were subatituted for the words * as the Governor General
sn Council may determine® by s 2 and Sch I of the Devolution Act, 1920
(38 of 1920)

$ These words were substituted for the words “4n the case of the Court
of the Judicial Commusmoner of Coorg, the Governor General m Council,
and, 1 other cases the Local Government ’’, by para 3 and Sch I of the
Government of India (Adaptation of Ind:an Laws) Order, 1937 o7
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of 1ts jursdiction any rutes which have been made by any
other Hagh Court

Rules to be 1[126 Rules made under the foregoing provisions shall be
:%g{%cvtﬁo subject to the previous approval of the Government of the

Province m which the Court whose procedure the rules regulate
15 sibuate or, if that Court 1s not situate i any Province to
the previous appioval of the Governor General ]

Publication of 127 Rules so made and 2[approved] shall be pubhished in

Tules the 3[official Gazette * * * ], and shall from the dats of
publication or from such other date as may be specafied have
the same force and effect, within the local hmmts of the jurs-
diction of the High Court which made them, as 1f they had
been contamned in the Firsi Schedule

Matters for 128 (I) Such rules shall be not nconsistent with the

may provide  Provisions in the body of this Code, but, subject thereto, may
provide for any matters relating to the procedure of Civil
Courts

(?) In particular, and without prejudice to the generality
of the powers conferred by sub-section (I) such rules may
provide for all or sny of the followmg matters, namely —

(a) the service of summonses, notices and other processes
by post or in any other manner either generally

or m any specified areas, and the proof of such
service,

(b) the maintenance and custody, while under attach-
ment, of live-stock and other moveable property,
the fees payable foi such maintenance and cus-

tody, the sale of such live-stock and property, and
the proceeds of such sale,

(¢) procedure m suits by way of counterclam, and the

valuation of such suits for the purposes of jurs-
diction,

(d) procedure

! This section was substituted, by para 3 and I of th t
of I:xdla. (Adaptation of Indian Laws) %fder, 19:‘3,‘;1 Sch T of the Goveromon
Sch ?hm word was substituted for the word *sanctioned” by = 2 and

eh ](;f the Repealing and Amending Act, 1917 (24 of 1917)
Yocal Toﬁe::aalwgds z::re Sl;ll)lstltuted for the words ** Gazette of Inwa or in the
azette as the cage be” b
of India (Adaptation of Indian Lal:: }yOr?ier, %3%&9. : Of the Government
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(d) procedure mn garnshee and charging orders either 1n
addition to, or m substitution for, the attachment

and sale -of debts,
AN

(6) procedure whc;'e the defendant claims to be enfitled
to contmbution or indemmty over agamst any per-
son whether a party to the swit or nob, .

(/) summaery procedure—

() m swts m which the plamntiff seeks only to recover
& debt or liqmdated demand m money payable
by the defendant, with or without interest,

ansing— =

on a contract express or implied, or

on an enactment where the sum sought to be recover-
ed 18 a fixed sum of money or mn the nature
of a debt other than a penslty; or

on a guarantee, where the claim against the principal
18 10 respect of a debt or a liqmdated demand
only, u

on a trust, or '

(1) in swts for the recovery of immoveable property,
with or without a claxm for rent or mesne pro-
fits, by a landlord agamst a tenant whose term
has expired or has been duly determined by
notice to quit, or has become lable to forfeibure
for mon-payment of rent, or agamst pers~us
claiming under such tenant,

(9) procedure by way of orgmating summons,

(h) consolidation of suits, appeals and other proceedings,

(1) delegation to any Registrar, Prothonotary or master
or other official of the Court of any judicial, quasi-
judicial and non-judicial duties, and

(1) all forms, registers, books, entries and accounts which
may be necessary or desirable for the transaction of
the busmess of Civil Courts

+ 129 Notwithstanding
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Bower of 199 Nobwithstanding enything m this Code, any FHigh
%’”3‘1 gr:m' Court 1[constituted by His Majesty by Letters Patent] may
£ulos 85 b0 make such rules mnot mconsistent with the Letters Patent

ovlf x?:égclentfl}re establishing 1t to regulate 1its own procedure mn the exercise of
its origmal civil jumsdiction as 1t shall thimk fit, and nothing

herein contamed shall affect the validiby of any such rules n
force ab the commencement of this Code

(l:ﬁf;ﬁ'é’f n 2180 A High Court not constituted by Ihs Majesty by
Coutts to Tetters Patent may, with the previous approval of the Provin-
Gomatiers  cal Governmens, make with respect to any matter other than
Dtosdine: procedure any rule which a High Court so constibuted mught
under section 224 of the Government of India Act, 1935, make 26 gec
with respect to any such matter for any part of the territories
under 1ts jursdiction which 15 not included within the himits
of a Presidency-town ]
!fllllll;lslcation of 131 Rules made i accordance with section 129 or section

130 shall be published in the 3[official Gazette > * *], and
shall from the date of publication or fiom such other date as
may be specified have the force of law

PART XI.
MISCELLANEOUS

;‘3;2:%3“‘;’:,,;’;,, 132 (I) Women who, according to the customs and manners
o personal - of the country ought not to be compelled tc appear 1 public
shall be exempt fiom personal appearance 1n Court

(?) Nothing heremn contained shall be deemed to exempb
such women from arrest in execution of civil process m any

téasg, i which the arrest of women 13 not prohibited by this
ode

133 (1) The

1These words were subsiituted for the words ** established under the

Indian High Courts Act, 1861, or the Government 6f India Act, 1915 by

i 5%33r31%x§(31 Sch I of the Government of India (Adaptation ot Indian Laws)
€T,

# This section was substituted for the original section, 1bid

# These words were substitnted for the words * Gazette of Indis or m the
local official Gazette as the case may be,”";)y pars 3: tbzi Tndia orm
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183 (1) The 1[Provincial Government] may, by notifieation 5. o0 o
m the ?[official Gazette] exempt from personal appearance in other persons
Court any person whose rank, in the opinion of such Govern-
ment, entitles lum to the privilege of exemption

(2) The names and resdences of the persons so exempted
shall, from tume to time, be forwamded to the High Court by
the 1MProvincial Government] and & list of such persons shall
be kept i such Court, and a ls? of such persons as resde
within the local himits of the jumsdiction of each Court sub-

ordinate to the High Court shall be kept mn such subordinate
Court

(3) Where ony person so exempted claims the privilege
of such exempfion, and 1t 18 consequently necessary to exarine
lm by commission, he shall pay the costs of that commus-
sion, unless the party requiring his evidence pays such costs

134 The provisions of sections 55, 57 and 59 shall apply, Arrestother

go far as may be, to all persons arrested under this Code execution of

185 (1) No Judge, Magustrate or other judicial officer Exemption
ghall be hable to arrest under civil process while gomg to, under civil

process
presiding 1, or returning from, his Court

(?) Where any matter 18 pending before a tribunal having
jutisdiction theremn, or believing m good faith that 1t  has
such jurisdiction, the parties thereto, their pleaders, mukh-
tars, revenue-agents and recognized agents, and their witnesses
acting 1n obedience to a summons shall be exempt from
arrest under eivil process other than process 1ssued by such
tribunal for contempt of Court while going to o1 attending such

tribunal for the purpose of such matter, and while returning®
from such tribunal

(3) Nothing in sub-section (2) shall enable a judgment-
debtor to claim exemption from arrest under an order for im.
mediate execution or where such judgment-debtor attends to
show cause why he should not be committed to prison 1n exe-
cufion of a decree

[185A (1) No

! These words were substituted for the words * Local Government *’ by

;lagr:;t; 4 of the Government of India (Adaptation of Indian Laws) Order,

. d’These words were gubstituted for the words * focal offic1al Gazette ',
10y
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,’%E::“TE%%?‘M . 1[1?51\ (fl) No plerson shs;l_l be liable to arrest or detention

logislative | prison under civil process

aiest and 2[(a) 1if he 15 a membel of a umecameral Legslature o1 of

%%lgs?vu aither Chamber of a bicameral Legislature consti-
guted under the Government of India Act, 1835,
during the conmmuance of any meeting of such
Tegislature or Charber]

(b) if he 15 a member of any commuttee of such 3[Legsla-
twe or Chamber], durmg the continuance of any
meeung of such commuttee,

4[(c) if he 18 a member of either Chamber of such &
hicameral Legslature, dunng the confinuance of
a jont sitting, meeting, conference or jomt com-
mittee of the Chambers of that Legslature,]

and durmg the fourteen days before and after such meeting
or sibting
(2) A person released from detention under sub-section (I)
shall, subject to the prowisions of the said sub-section, be
hiable to re-arrest and to the further detention to which he
would have been hable 1f he had not been released under the
provisions of sub-section (1) ]
gﬁcr%dgg&on 138 (I) Where an application 13 made that any person

gtégoz’:erfg:; Z}Illall be arrested or that any property shall be attached under
to bo atta y provision of this Code not relating to the execution of
dustric decrees, and such person 1esides or such property 1s situate
outside the local hmts of the junsdickion of the Court to
:ﬁ;ch the _application 15 made, the Court may, m its discre-
and’ lssue a warrant of arrest or make an order of attachment,
;end to the District Court within the local hruts of whose
301(1)115 1ci;10n such person o property resides or is situate a
Py of the wairant or order, fogether with the probable

amount of the costs of the arrest o attachment

(2) The

1 This section was n
Act, 1925 (23 of 1925) serted by & 3 of the Legwslative Members Exemption

2 This clause was substitu
of India (Adaptation of IndlatﬁdL:zvsl)m(gidgr a?g:;gch { of the Gevernment

3 Thy
These words were substituted for the words * Chamber or Council
L4

thid

o9 ¢ This elause was substituted, sbad

26 Geo V,e 2,
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A

(2) The Dustrich Court shall, on receipt of such copy a?d
amount, cause the arrest or attachment to be made by its
own officers, or by a Court subordinate to 1tself and ghall
inform the Court which 1ssued or made guch warrant or order
of the srrest or sttachment

(3) The Court making &n arrest under this section shall
send the person srrested to the Court by which the warrant
of arrest was 1ssued, unless he shows cause to the satisfaction
of the former Court why he should not be sent to the latter
Court, or unless he furmishes sufficient secunty for s ap-
pearance before the latter Court or for satisfying any decree
that may be passed agamnst him by that Court m either of
which cases the Court making the arrest shall release hum

(4) Where a person to be arrested or moveable property to
be attached under this section 18 within the local himits of
the ordinary omgmal civil jursdiction of the High Court of
Judicature at Fort Wilham 1n Bengal or at Madras or st
Bombay, * * * * * #1 the copy of the warrant of arrest
or of the order of attachment, and the probable amount of
the costs of the arrest or attachment, shall be sent to the
Court of Small Causes of Caleutta, Madras 2[or Bombay], as
the case may be, and that Court, on receipt of the copy and
amount, shall proceed as if 1t were the District Court T

137 (I) The language which, on the commencement of Languageof

this Code, 18 the language of any Court gubordinate to a "c‘z‘?.‘;iﬂ‘““"

High Court shall continue to be the language of such sub-

ordinat
dlrec'r.se Court untl the 3[Provincial Government] otherwise

(2) The 3[Provincial Government] may declare what shall
Le the language of any such Court and in what charaoter ap-
plications to and' proceedings 1n such Courts shall be wntten

(3) Where

1 The words *“ or of the Chief Court of Lower Burma ” were omutted by

para, 3 and Sch I of the Government of
s 1o37 ment of India (Adaptation of Indian Laws)

1b|<; These words were substituted for the words “ Bombay or Rangoon,”

]
by pgl;eag’ ch:;ds were substituted for the words “/Local Government”
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(3) Where this Code requires or allows anything other than
the recording of evidence to be done m writing m  any such

Court, such writing may be 1n English, but if any party or
fus pleader 18 unacquamted with Enghsh o translation mto the
language of the Court shall, at Iis request, be suppled to hum,
and the Court shall make such order as 1t thinks fit 1n respect
of the payment of the costs of such translation

188 (I) The [High Court] may, by nofification 1mn the
?[official Gazette] dweet with respect to any Judge specified
the notification, or fallng under a description set forth therem,
that evidence m cases 1 which an appeal 13 allowed shall be
taken down by him in the Englsh language and i manner
preseribed

(2) Where a Judge 15 prevented by any sufficient reason
from complymg with a direction under sub-section (I), he
shall record the reason and cause the evidence to be taken
down 1n writing from his dictation in open Court

139 In the case of any affidavit under this Code—
(2) any Court oo Magistrate, or

(b) any officer or other person whom a High Court may
_appomnt 1 thig behalf, or

{¢) any officer appomnted by any other Court which the
[ Provincial Government] has generally or specially
empowered 1 this behalf,

,may administer the oath to the deponent

140 (I) In any Admiralty or Vice-Admmnalty cause . of
salvage, towage or collision, the Court, whether 1t be exer-
cising 1ts oniginal or ity appellate jumsdiction, may, if 1t
thinks fit, and shall upon request of either party to such
cause, summon to 1ts assistance, 1n such manner as it may
direct or as may be preseiubed, two cornpetent assessors, and
such assessors shall attend and assist accordingly

(%) Bvery such assessor shall receive such fees for his

attendance, to be paid by such of the partiss as the Court
may direct or as may be preseribed

141 The

*These words were substituted for the words * Local Government

by a 2 and Sch, Pt T of the Dee
, entralisation Act, 1914 (4 of 19
2 These words were substituted for the words * ]oc(al oﬂicxlt:tl) Gazette

by pars
13'33 t8 4 of the Government of Tndia (Adaptation of Indian Laws) Order,

3
i These words were substitu d for the worda

4

“Local Government,”
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Miscell
141 The procedure provided 1n this Code 1n regard to Droeotings

suits shall be followed, as far as 1t can be made applicable, 1
all proceedings m any Court of civil jurisdiction
ders 8nd
142 All orders and notices served on or given to any per- %ﬁ’%&:’ib,
son under the provisions of this Code shall be m witing

143 Postage, where chargeable on a potice, summons oOr Postage
letter 1ssued under this Code and torwarded by post, and the
fee for registering the same, shall be paid within a time to ba.
fixed before the communication 18 made

Prowided that the ![Provincial Government] #* * ¥, may
remut such postage, or fee, or both, or may prescribe a scale
of court-fees to be levied mn heu thereof

144 (I) Where and m so far as a decree 1s varied or 4pplication
reversed, the Court of first instance shall, bn the application tion
of any party enlitled to any benefit by way of restitution
or otherwise, cause such restitution to be made as wil, =so
far as may be, place the parties i the position which they
would have oceupied but for such decree or such parb thereof
as has been vared or reversed, and, for this purpose, the
Court may make any orders, mcluding orders for the refund
of costs and for the payment of interest, damages, compen-

sation and mesne profits, which are properly consequential on
such variation or reversal

(?) No swt shall be mstituted for the purpose of obtain-
g any restibution or other 1elief which could be obtained by
application under sub-section (1)

145 Where any person has become hable as surety— Enforcement
of llability,
(a) for the performance of any decree or any part thereof, of surety
or
(b) for

1These words were substituted for the words * Loeal Gov ent "’
I;ga];am 4 of the Government of India (Adaptation of Incian La;l:;%rder,
+ 3The words “ with the previous sanction of the Governor General int

"
(C;suxé?lmz\g;am omitted by s 2and Sch I, Pt I of the Devolution Act, 1920

5
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(h) for the 1estitution of any property taken in execution

of a decree, or

any money, or for the fulfilment

(¢) for the payment of
under

of any condition mmposed on any person,
an order of the Court m any suit or mm any pro-

ceeding consequent thereon,

the decree or order may be executed agamst him, to the
extent to which he has 1endered himself personally hable, m
the manner herem prowided for the execution of decrees
and such person shall, for the purposes of appesl, be deemed
a party within the meaning of section 47

Provided that such notice as the Court in each case thinks
sufficient has been given to the surety

146 Save us otherwise provided by this Code or by any
law for the time bemng in force, where any proceedng may
be taken or application made by or agamst any person, then
the proceeding may be taken or the application may be made
by or agamst any person clauming under him

147 In all swts to which any person under disability 18
a party, anv consent or agreement, as to any proceeding shall,
if given or made with the express leave of the Court by the
next friend or guardian for the swib, have the same force and
effect as 1f such person, were under no disability and had
given such consent or made such agreement

148 Where any period 1s fixed or granted by the Court
for t}il.e dong of any act prescribed or allowed by ths Code,
the Court may, m 1ts discretion, from time to time, enlarge
such period, even though the period ougmally fixed or
granted may have expired

. 149 Where the whole o any part of any fee prescribed
or any document by the law for the tume bemng 1 force
relating to court-fees hag pot been paid, the Court may, m
;ts discretion, at any stage, allow the person, by whom ’such
ee 18 payable, to pay the whole or part, as the case may be
of such cowt-fee, and upon such payment the document 11;
res(fecb of which such fee 15 payable, shall have the same f;rce
and effect as if such fee had been pad 1 the first nstance

76 150 Bave
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150 Save as otherwise provided, where the business of Transfer of
any Court 1s transferred to any other Court, the Court to
which the busmess 15 so transferred shall have the same
powers and shall perform the same duties as those’ respec-
tively conferred and mmposed by or under this Code upon the
Court from which the business was so transferred

151 Nothing m this Code shall be deemed to hmub or other- swex;;e%or
wise affect the nherent power of the Court to make such powemor
orders as may be necessary for the ends of justice or to pre-
vent abuse of the process of the Court

152 Clerical or arithmetical mistakes 1  Judgments, .,‘{’,‘&335:’.}%,,
decrees or orders or errors ansing theremn from any sccidental decgocs of
slip or omission may at any time be corrected by the Court
tither of 1ts own motion or on the appheation of any of the .
parties

Gereral
153 The Court may at any time, and on such terms as powerto

to costs or otherwise as 1t may think fit, amend any defect mend
or error In any proceedmng mn a swb, and all necessary amend-
ments shall be made for the purpose of deterrmning the real
question or 1ssue raised by or depending on such proceeding

15¢ Nothing mn thig Code shall affect any present right S‘,‘;‘;‘,&‘ﬁm

of appeal which shall have accrued to any party at its com. °f*PPed!
mencement

155 The enactments mentioned in the Fourth Schedule Amendment

are hereby amended to the extent specified 1n the fourth Acte
column thereof

156 [Repeals ] Repealed by s 3 and Schedule II of the
Second Repealing and Amending Act, 1914 (17 of 1914)

157 Notifications published, declarations and rules made, Coptinmance of
Places apponted, agreements filed, ‘scales prescribed, forms fepealed
framed, appomniments made and powers conferred under Act
"VIIT of 1859 or under any Code of Civil Procedure or any
Act amending the same or under any other enactment hereby
repealed shall, so far as they are consistent with this Code,
have the same force and effect ag 1if they had been respec-

Aively published, made, appomted, filed, prescribed, framed

and conferred under this Code and by the authority em
thereby 1 such behalf J ority empowered

%8 In
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Seforence to 158 In every enactment or notification passed or issued
6 of Civil
Procedure and before the commencement of this Code 1 which reference

ggkgrzfleﬁgm 1s made to or to any Chapter or sechion of Act VIII of 1859
or any Code of Civil Procedure or any Act amending the
same or any other enactment hereby repealed, such reference
shall so far as may be practicable, be taken o be made to
this Code or to its corresponding Part, Order, section or rule

THE FIRST SCHEDULE
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RuLEs

B O NS

10

11

12

13

THE FIRST SCHEDUILE.

~ ORDER I

Parties to Suits

Who may be joned as plamntiffs
Power of Court to order separate trials
Who may be jowned as defendants

Court may give judgment for or aganst one or more
of jont parties

Defendant need not be mterested i all the relief
claimed

Jomnder of parties lable on same contract
When plamtiff m doubt from whom redress 18 to be
sought

One person may sue or defend on behalf of all 1n same
terest

Misgjoinder and nonjoinder

Swit ;n name of wrong plamtiff

Court may strike out or add parties
Where defendant added, plamnt to be amended

Conduct of suit

Appearance of one of several plamnfiuffse or defendants
for others

Objections as to nonjoinder or misjomder

ORDER 11
Frame of Suit
Frame of suit
Swt to include the whole claim

Relinquishment of part of clamm
Omission to sue for one of several reliefs
Jomnder of causes of action

Only certamn claims to be jommed for recovery of im-
moveable property

6. Claims
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Ruies
5 Claims by or agamst executor, administrator or heir.

6 Power of Court to order separate trials
7 Objections as to misjomnder

ORDER II1

Recognized Agents and Pleaders
*'1 Appearances, etc, may be i person, by recognsed
agent or by pleader
Recogmzed agents
Service of process on 1ecogmzed agent
Appomtment of pleader
Service of process on pleader

S T o W N

Agent to accept service
Appomtment to be m wuting and to be filed i Court.

ORDER IV
Institution of Suts

1 St to be commenced by plamt
2 Register of suits

——

ORDER V

Issue and Service of Summons

Issue of Summons
1 Summong

Copy or statement annexed to summons A
3 Court .nay order defendant or plamtiff to appear i
person

1 No paty to be ordered to appear in person unless
resident within certain limits
5 Summons to be etther

to settle 1ssues o1 for final dis--
posal ;

80 6 Tixing-
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6 Fixang day for appearance of defendant

7 Summons to order defendant to -produce documents
relied on by him

8 On 1ssue of summons for final disposal, defendant to
be directed to produce his witnesses

Service of Summons

9 Delivery or transtmssion of summons for service
10 Mode of service
11 Service on several defendants

12 Service to be on defendant m person when practicable,
or on his agent
13 Service on agent by whom defendant carries on busi

ness

14 Service on agent 1 charge m suits for 1mmoveable
property

16 Where service may be on male member of defendant ¢
family

18 Person served to sign acknowledgment

17 Procedure when defendant refuses to accept service, or
cannot be found

18 Endorsement of time and manner of service
19 Eaamination of serving officer
20 Substituted service

LEffect of substituted service

Where seivice substituted, ume for appearance to
be fixed

21 Servxlce of summons where defendant resides within

junisdiction of another Court

22 Beivice, within Presidency-towns, of summons 1ssued
by Courts outside

28 Duty of Court to which summons 1s sent
24 Bervice on defendant 1n prison

25 Service where defendant resides out of British India
and has no agent

~

C g

27 Bervice
8r
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Service on civil public officer or on servant of ralway
company or local authority
Service on soldiers, sailors or airmen

Duty of person to whom summons 1s delivered or sent
for service

Svbstitution of letter for summons

ORDER VI

Pleadings generally
Pleading
Pleading to state material facts and not evidence
Forms of pleading
Particulars to be given where necessary
Further and better statement, or particulars
Condition precedent
Departura
Demal of contract
Effect of document to be stated
Malice, knowledge, ete
Notice
Imphed contract, or relation
Presumptions of law
Pleading to be sgned

A

Venfication of pleadings
Striking out pleadings
Amendment of pleadings
Falure to amend after crder

ORDER VII

Plaint

Particulars to be contamed i1n plaint
In money suits

3 Where



or 1908 ] Ciwnl Procedurs

RuLes

3

O W -3 & O

10
11

12
13

14

Where the subject-matter of the suit 18 unmoveabls
property

When plamtiff sues as representative

Defendant’s interest and lability to be shown

Grounds of exemption from lutation law

Relief to be specifically stated.

Relief founded on separate grounds

Procedure of admithbing plamnt
Concise statements

Return of plant
Procedure ou returming plamnt
Rejection of plant
Procedure on rejecting plamt )
Where rejection of plamnt does not preclude pregenta-
tion of fresh plamt .
Documents relied on m plamnt

Production of document on which plamntiff sues
Last of other documents

15 Statement in case of documents not m plamiiff’s

16
15

18

DO R W

POSSession or power
Swts on lost negotiable mstruments
Production of shop-book

Origmal entry to be marked and returned

Inadmissibibty of document not produced when plammt
filed,

ORDER VIII

Wnitten Statement and Set-off
Wnitten statement
New facts must be specially pleaded
Demnial to be specific.
Evasive demal
Specific demal -

'

Particuiars of set-off to be given 1 written statement.
Effect of get-off

7 Defence
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Defence or set-off founded on separate grounds
New ground of defence
Subsequent pleadings

Procedure when paity fails to present wntten state-
ment called for by Court

ORDER IX

Appearance of Parties and Consequence of Non aeppearance
1 Paities to appear on day fixed m summons for de-

2

3
4

5

10

11

12

13
14

fendant to appear and answer
Dismissal of swit where summons not served 1n con-
sequence of plamntiff’s failure to pay costs

Where neither party appeais, suit to be dismissed

* Plamtift may bring fresh swt or Court may restore

swb to file!
Dismussal of swt where plantiff, after summons re-

turned unserved fails for three months to apply
for fresh summons
Procedme when only plamtiff appears
When summons duly served
When summons not duly served
When summons served, but not m due time
Procedure where defendant appears on day of adjourn
ed hearing and assigns good cause for previous non
appearance
Procedure where defendant only appears
Decree agamnst plantiff by default bais fresh suit
Procedure 1n case of mon-attendance of ono or mare
of several plamtiffs
Procedure 1 case of non-attendance of one or more
of several defendants
C°“SEQUence of non-attendance, without sufficient cause
shown, of party ordered to appear m persou

Setting aside Decrees ex parte

Setting aside decree ex parte agamst defendant
No I<)1:rctree to be set amde without notice to opposite
y

ORDER X
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ORDER X
Exammation of Parties by the Court
RULES -
] Ascertamment whether allegations m pleadings are
admitted or demed

9 Oral exammation of party, or compamon of party

4 Substance of exammation to be wrtten

4 Consequence of refusal or mabiity of pleader to

- answer

ORDER XI

Discovery and Inspection
Tuscovery by interrogatories
Particular interrogatories to be submutted
Costs of interrogatories
Form of interrogatories
Corporations
Objections t¢ interrogatories by answer
Setting aside and striking out interrogatones
Affidavit 1 answer, filing
Form of affidavit i answer
710 No exception to be taken
A1 Order to answer or answer further
12 Apphcation for discovery of documents
13 Affidavit of documents
14 Production of documents

15 Inspection of documents referred to pleadings or
affidavits -

16 Notice to produce

|~V S W YO U

17 Time for mspection when notice given
18 Order for imspection

19 Verified copies

20 Premature discovery

21 Non-comphance- with order for discovery
22 Using answers to Interrogatories at trial
23 Order to apply to munors

-

ORDER XII
85
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ORDER XII

Admassions

RuLes
Notice of admission of case

Notice to admit documents
Form of notice

Notice to admib fauts

Foim of admissions
Judgment on admissions
Affidawnit of signature

Notice to produce ducuments
Costs

=

W W -0 d® O W N

ORDER X1II

Production, Impounding and Return of Documents

Documentary evidence to be produced at first hearing

Effect of non-production of documents

Rejection of wrelevant or madmissible documents

Endorsements on documents admitted m evidence

Endorsements on copies of admitted entries. in books,

accounts and records :

& Endorsements on documents rejected as inadmussible
in evidence

7 Recording of admufited and return of rejected docu-
ments

8 Court may order any document to be impounded

9 Return of admitted documents

10 Court may send for papers from s own records or

from other Courts
11 Provisions as to documents apphed o material objects

OU B W D

ORDER XIV

Settlement of Issues and Determination of Swit on Issues of
Law or on Issues agreed_upon

1 Frammg of 1ssues
2 Issues of law and of fact

" 3 Matenals
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RuLes

3
4

- 0 b =

.

Materials from which issues may be framed

Court may exammne witnesses or documents before
framing 18s5UeS

Power to amend, and strike out, 1ssues

Questions of fact or law may by agreement be stated
n form of issues

Court, if satlsﬁxed that agreement was executed 1n good
faith, may pronounce judgment

/’

ORDER XV

Disposal of the Swit at the first hearng
Parties not at 1ssue

One of several defendants not at 1ssue
Parties at 1ssue

Failure to produce evidence

ORDER XVI

sSummoning and Attendance of Witnesses

Summons to attend to give evidence or produce docu-
ments

Expenses of witness to be paid mto Court on applyng
for summons

Experts
Scale of expenses
Tender of expenses to witness

Procedwie where msufficient sum pad i
Expenses of witnesses detamned more than one day

Time, place and purpose of attendance to be specified
m summons

Summons to produce document

Power to require persons present m Court to give
evidence or produce document

Summons bow gerved
Time for serving summons

10 Procedure
87
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10
11
12
13
14

15
16
17
18
19
20

21

Civil Procedure [acT v

Procedure where witness fails to comply with summons..

1f witness appears, attachment may be withdrawn

Procedure 1f' witness fails to appear

Mode of attachment

Court may of its own accord summon as witnesses.

strangers to swit

Duty of persons summoned to give evidence or produce
document

When they may depart

Appheation of rules 10 to 13

Procedwie where witness apprehended cannot give
evidence or produce document

No witness to be ordered to attend in person unless
resident within certain lumits -

Consequence of refusal of party to give evidence when
called on by Court

Rules as to witnesses to apply to parties summoned.

ORDER XVI1

Adjournments

Court may grant time and adjourn hearing
Costs of adjournment
Procedure if parties fal to appear on day fixed

Court may proceed notwithstanding either party fails.
to produce evidence, etc

ORDER*XVIII

Hearing of the Swit and Examimation of Witnesses

D ot B U3 DD e

Right ‘o begin
Statement and pioduction of evidence
Evidence where several rssues
Witnesses to be examined 1 open Court
How evidence shall be taken m appealable cases
When deposition to be interpreted
7 Ewdence
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RuLes
7 Ewidence under section 188
8 Memorandum when evidence not taken down by Judge
9 When evidence may be taken 1n Englsh
10 Any particular question and answer may be taken down
11 Questions objected to and allowed by Court
12 Remarks on demeanour of witnesses
13 Memoiandum of evidence m unappealable cases

14 Judge unable to make such memorandum to reccrd
reasons of his mability

15, Power to deal with evidence taken before another
Judge

16 Power to examine witness immediately

17 Court may recall and examime witness
18 Power of Court to 1nspeet

ORDER XIX

. Affidavits

1 Power to vider any pomt to be proved by affidavit

2 Power tu order attendance of deponent for crnss-exa-
mination !

3 Matters to which affidavits shall be confined, -

ORDER XX

Judgment and Decree

1 Judgment when pionounced

2 Power to pronounce judgment wntten by Judge s pre-
~ decessor *—

3 Judgment to be signed
4 Judgments of Small Cause Courts
Judgments of other Courts
5 Court to state 1ts decimion on each 1ssue
& Contents of decree
7 Date of decree
8 Procedurs
89
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1

12
13

14
15

16

17
18

19

20

Cwil Procedure [aoT v

Procedure where Judge has vacated office before sign-
mg decree

Decree for recovery of immoveable properby
Decree for delivery of moveable property
Decree may direct payment by instalments
Order, after decree, for payment by instalments
Decree for possession and mesne profits
Decree 1 admimstration-suib
Decree 1 pre-emption st
Decree m swit for dissolution of partnership

Decree m swmt for account between principal and

agent
Special drections as to accounts

Decree m swt for partition of property nr separate
possession of a share therein

Decree when set-off 18 allowed
Appesal from decree relating to set-off -

Certrfied copies of judgment and deeree to be furmshed

ORDER XXT
Ezecution of Decrees and Orders

Payment under Decree

Modes of paying money under decree
Payment out of Court to decree-holder

Courts ewecuting Decrees

Lands situate 1 more than one junsdiction
Transfer to Court of Small Causes
Mode of transfer

Procedure where Court destres that its own decree shall
be executed by another Court >

N

7 Court recerving coples of decree, etc, to file same

without proof

8 Execution
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Rures.

8

9

10
11

12

13

14

15
16
17

18
19
20
21
22
23

24
25

26

27

f ]
©

Execution of decree or order by Court to which 16 18
sent -

Execution by High Court of decree transferred by
other Court

Application for execution

Apphication for execution

Oral appheation

Wrnitten application

Application for attachment of moveable property not
m judgment-debtor’s possession

Application for attachment of immoveable property to
eontain certamn particulars

Power to require certified extract from Collector’s
register 1 certain cases

Appheation for execution by joint deeree-holder
Application for execution by transferee of decres

Procedure on receiving application for execution of
decree

Ezecution m case of gross-decroes

Execution in case of cross-claims under same decree
Cross-decrees and cross-claims 1n morbtgage-suits
Sunultaneous execution

Notice to show cause agamnst execution in certain cases
Procedure after 1ssue of notice

Process for Execution
Process for executton -
Endorsement on process

Stay of Fzecution
When Court may stay execution
Power to require securty from, or impose conditions
upon, judgment-debtor
Liability of judgment-debtor discharged
Order of Court which passed decree or of appellate
Court to be bindmng upon Court appled to
Stay of execufion pending gult between deecree-holder
and judgment-debtor
Mode of execution
91
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30

31
32

33

37

38

39
40

-41
42

43

45

46

47
48

49

92
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Mode of execution

Decree for payment of monev
Deciee for specihc moveable property

Decree for specific performance, for restitution of con-
jugal nights, or for an mjunction

Discretion of Court in executing decrees for restitutions
of conjugal mghts

Decree for execution of document, or endorsement of
negotiable 1nstrument ~

Decree for immoveable prope:rty

Decree for delivery of immoveable property when 1
occupancy of tenant '

Arvest and delention i the cil prison

Discretionary power to permit judgment debtor to
show cause agamnst detention n prison

Warrant for arrest to direct judgment-debtor to be
brought up

Subsistence-allowance

Proceedings on appearance of judgment-debtor m
obedience to netice or after arrest

Attachment of property .

Examination of judgment-debtor as to his property

Attachment in case of decree for r1ent or mesne pro-
hts or other matter; amount of which to be sub-

sequently determined

Attachment of moveable property, other than agricul-
tural produce, i possession of judgment-debtor

Attachment of agricultural produce

Provisions as to agricultural produce under attach-
ment

Attachment of debt, share and other property not 1o
possession of judgment-debtor

Attachment of shaie 1 moveables

Attachment of sataly oo allowances of public officer
or -ervant of 1alway company or local authority

Attachmment of partnership property
50 Execufiom
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Rures.

50
51
52

53
54
55
56

57

58

59

bl
62

63

64

65
66
67
68
69
70
71
72

73

Execution of decree agamst firm
Attachment of negotiable instruments

Attachment of property i custody of Court or puble
officer

Attachment of decrees
Attachment of immoveable property
Removal of attachment after satisfaction of decree.

Order for payment of comn or currency notes to party
entitled under decree

Determination of attachment

Investigation of clayms and objections
Investigation of claims to, and objections to attach-

ment of, attached property
Postponement of sale -
FEwvidence to be adduced by claimmant
Release of property from attachment
Disallowance of claim to property attached

Continuance of attachment subject to claim of incum.
brancer

Saving of swits to establish right to attached property
Sale generally

.

Power to order property attached to be sold and pro-
ceeds to be pad to person entitled

Sales by whom conducted and how made

Proclamation of sales by pubhe auction

Mode of making proclamation

Tiune of sale

Adjournment or stoppage of sale

Saving of certan sales

Defaulting purchaser answerable for loss on re sals

Decree-holder not to bid for or buy property without
perrussion

Where decree-holder purchases, amount of decres may
be taken as payment

Restriction on bidding or purchase by officers

Sale of moveable property
93
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74
(64
76
(il
78

79
80
81

‘

82
83

84

85
86
87
88
89
90

o1

092
93
94
95
96
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Sale of moreable property

Sale of agneultural produce

Special prowisions relating to growing crops

Negotiable instruments and shares m corporations

Sale by public auction

Irregulanty not to witiate sale, but any person injured
may sue

Delwvery of moveable property, debts and shares

Transfer of negofiable instruments and shares

Vesting order 1n case of other property

Sale of 1mmoveable property
What Comts may order sales .

Postponement of sale to enable judgment-debtor to
raise amount of decres

Deposit by purchaser and ressale on default

Time for payment in full of puichase-money
Procedure mm default of payment
Notification on re-sale

Bid of co-sharer to bave preference
Application to set aside sale on deposit

Application to set aside sale on ground of nregularity
or fraud

Application by purchaser to set aside sale on ground
of judgment-debtor having no saleable interest

Sale when to become absolute or be set aside

Return of purchase-money mn certamn cases

Certificate to purchaser

Delivery of property in occupancy of judgment-debtor

Delvery of Property 1n occupaney of tenant

Resustance to delivery of possession to decree-holder or

97

98

94

purchaser

Resistance or obstruction to possession of immove-
able property

Resistance or obstruction by judgment-debtor
99 Resistance
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Rures .
99 Resistance or obstruction by bond fide claimant
100 Dispossession by decree-holder or purchaser
101 Bond fide claimant to be restored to possession
102 Rules not applicable to transferce lte pendente
103 Orders conclusive subject to regular suit

ORDER XXII
Death, Marnage and Insolvency of Parties

1 'No abatement by party’s death, if rght to sue sur-
vives

]

Procedure where one of several plamtiffs or defendants
. dies and right to sue survives _

8 Procedure m case of death of ome of several plamntiffs
or of sole plamntiff

Procedure 1 case ‘of death of one of several defen-
dants or of sole defendant

Determmation of question as fo legal representative
No abatement by reason of death after hearing
Bwt not abated by marriage of female party
When plaintiff’s nsolvency bars suit

'y

W =3 & O

Procedure where assignee fais to continue suit or give
secunty

9 Effect of abatement or dismmssal

10 Procedure mn case of assignment before final order
surt

-11 Application of Order to appeals
12 Application of Order to proceedings

. ORDER XXIII
Withdrawal and Adjustment of Suits

‘Withdrawal of suit or abandonment of part of claim
Limitation law not affected by first suib
Compromise of swt
Proceedings 1n execution of decrees not affected
ORDER XXIV.
95
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ORDER XXIV
Payment wnto Court
RuLEs
1 Deposit by defendant of amount m satisfaction of

claim
" 2 Notice of deposmit

8 Interest on deposit not allowed fo plamntifl after notice

4 Procedure where plantiff accepts deposit as satisfac-
tion in part

Procedure where he accepts 1t as satisfaction in full
\

ORDER XXV

Security por Costs
1 When secunty for costs may be requred from plamtiff
Residence out of British India
2 Effect of falure to furmsh secumtby

ORDER XXVI

Commussions -
Comwussions to examine witnesses

1 Cases ;n which Court may issue commuission to ex-
amine witness

[

Order tor commission -
Where witness 1esides within Court’s jurisdiction
Peisons for whose examination commission may 1ssue

Commussion o1 Request to examine witness not within
British India

Cowrt {o examine witness pursuant to commission

Gr B W

- >

Return of commussion with depositions of witnesseg
8 When depositions may be read m evidence

Commassions for local wmvestigations
9 Commssions to make local investigations
10 Procedure of Commussioner
Report and depositions to be evidence m sut
Commussioner may be evammed m person

/

11 Commuission
806
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RuLgs

11
12

13

14

15
16
17

18

Commussions to examine accounts

Commission to examine or adjust accounts

Court to gwve Commissioner necessary 1nstruetions
Proceedings and report to be evidence

Court may dwect further inquiry

Commassions to mahe partitions
Commission to make partition of immoveable pro-
perty
Procedure of Commissioner
General provisions
Expenses of commussion to be paid mnto Court
Powers of Commissioners '

Attendance and examination of witnesses before Com-
missioner

Parties to appear before Commussioner

COommussions ssued at the mstance of Foreign Tribunals

19

20
21
22

Cases m which High Court may 1ssue comraission to
examine witness

Application for 18sue of commission
To whom commission may be 1ssued

Issue, execution and return of commussions and
transmission of evidence to foreign Court

ORDER XXVII

Suits by or agawmst the Crown or Public Officers n therw

& Ou s W N

= official *capacity

Swits by or aganst the Crown

Persons suthonized to act for the Crown

Plamnts 1 swbs by or agamst the Crown

Agent for the Crown to recerve process _

Fixing of day for appearance on behalf of the Crown

Attendance of person sable to answer questions relating
to smt aganst Crown

7 Extension
o7
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RuLEs
7 Extension of the time to enable public-cfficer to make

reference to Crown
8_Procedure 1n suits agamst public officer

8A No security to be requued from Crown or a4 public
-~ officer m certamn cases

8B Defimtions of ““Ciown” and ‘‘Crown pleader”

ORDER XXVIII

Swits by or aganst Military or Naval Men or Airmen

1 Officers, soldiers, sailors or awrmen who cannot obtain
leave may authorize any peison to sue or defend for
them

2 Person so authorized majy act personally or apjuint
pleader

3 Service on person so authorized, or on s pleader, to
be good service

ORDER XXIX

Suits by or agamnst Corporatrons

1 Subseription and verfication of pleading

Seivice or corporation

3 Power to requre peisonal attendance of officer of
corporation

ORDER XXX

Suits by or agamst Fums and Persons carrying on busmess
. tn names other than thewr own

Suing of partneis m name of fiim

Disclosure of partners’ names

Service

Right of swit on death of partner
Notice 1 what capacity served
Appearance of paitners

No appearance except by pattners

- O ot B W N

08 8 Appearance



oF 1908 ] Crvil Procedure

RULES
8 Appearance under protest
9 Swuts between co-partners

10 Swit sgamnst person carrying on business 1n name other
than his own

ORDER XXXI

Suits by or eganst Trustees, Ezecutors and Adnumisirators

1 Representation of beneficiaries 1 suits  concerping
property vested 1n trustees, ete
9 Jomder of trustees, executors and administrators

3 THusband of married executrix not to joiu

ORDER XXXII

Swits by or aganst Minors and Persons of Unsound Mind

1 Mimor to sue by neat miend

2 Where suit 18 mstituted without neat friend, plamt to
be taken off the file

8 Guardian for the swmt to be appointed by Court for
mimor defendant

4 Who may act as next &end or be appointed guardian
for the swt

5 Representation of mumor by next friend or guardian for
the suib

6 TReceipt by next fmend or guardian for the suit of pro
perty under decree for minor

7 Agreement or compromise by next friend or guardian
for the sub

8 Retirement of next friend
9 Removal of next friend .
10 Stay of proceedings on removal, ete , of next friend
11 Retirement, removal or death of guardian for the
St
12 Course .

99
4a
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100

12

13

14
15
16
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10
11
12

18
14
15

16
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Course to be followed by munor plamntiff or apphecant
on attaiming majority

Where mmor co-plamntiff attaimng majority  desires-
to 1epudiate sut

Unreasonable or improper suib
Apphication of 1ules to persons of unsound mind
Saving for Princes and Chiefs

ORDER XXXIII

Swits by Paupers

Swts may be wstituted 1 formd paupers
Contents of application

Presentation of application

Eaamination of applicant

It presented by agent, Court may order applicant to be
examined by commission

Rejection of application

Notice of day for receiving evidence of applcant’s
pauperism

Procedure at hearing
Procedure 1f apphecation -admitted

Dispaupering
Costs where pauper succeeds
Procedure where pauper fals

Provincial Government may apply for payment of
courb-fees

Provincial Government to be deemed a parby

Copy of decree to be sent to Collector

Refusal to allow applicant to sue as pauper to bar
subsequent application of like nature ~
Costs

ORDER XXXIV.
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- ORDER XXXIV

-

Suits relating to Morigages of Immoveable Property

Rures

Parties to swits for foreclosure, sale and redemption
Preluninary decree in foreclosure suib \
Final decree m foreclosure suit

Prelimimary decree mn swmt for sale

Power to decree sale 1n {oreclosure suib

(SR g

RNt

Final decree 1n suib for sale
Recovery of balance due on mortgage i suib for tale
Prelimmary décree in redemption-suib

D -3 & ™

Finu) decree m redemption suit

8A Recovery of balance due on mortgage m suit for
redemption

9 Decree where nothing 15 found dne or where mortgagee
has been overpaid

10 Costs of mortgagee subsequent to decree

11 Payment of interest
12 Sale of property subject to prior mortgage
13 Appheation of proceeds

14 Suwt for sale necessary for bringing mortgaged propetty to
sale

15 Mortgages by the deposit of title-deeds and charges

ORDER XXXV

Interpleader
Plaint 1n interpleader-suits
Payment of thing claimed mto Court

Procedure where defendant 1s suing plamntiff
Procedure at first hearing

L= B N R A

Agents and tenants may not mstitute interpleader-
suts

6 ' Charge for plamntift’s costs

ORDER XXXVI
101



RuLes

102

AL VL T

w

Cunl Procedwie [aoT Vv

"ORDER XXXVI
Special Case

Power to state case for Court’s opinion
Where value of subject-matter must be stated
Agreement to be filed and registered as suit
Parties to be subject to Court’s jursdiction
Hearing and disposalof case

ORDER XXXVII

Summary Procedure on Negotwable Imsiruments
Application. of Order

Institution of summary swts upon bills of exchange,
ete

Defendant showing defence on merits to have leave to
appear,

Power to set aside decree

Power to order bill, etc , to be deposited with officer of
Court

Recovery of cost of noting nom-acceptance of dis-
honoured bill or note

Procedure in swits

ORDER XXXVIII
Arrest and Attachment before judgment

Arrest before judgment

Where defendant may be ealled upon to furmsh secu-
rity for appearance
Secunty
Prncedure on application by surety tc be discharged
Proceduwe where defendant fails to fuin h e
find fresh security o seounty or

Atlachment
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RULES
5

8

10

11

12
13

[«

Attachment before judgmant

Where defendant may be called upon to furmish security
for production of property

Attachment where cause not shown or secunuty Lok
furmshed

Mode of making attachment

Investigation of claim to property attached before
judgment

Removal of attachment when secumty furished or suib
dismussed

Attachment before judgment not to affect mghts of
strangers, nor bar decree-holder from applymng for
sale

Property attached befors judgment not to be re-attached
m execution of decree

Agneultural produce not attachable before judgment
Small Cause Court not to attach immoveable property.

t

ORDER XXXIX
Temporary Injunctions and Interlocutory Orders
Temporary imjunctions

Cases 1n which temporary mnjunction may be granted

Injunction to restrain repetition or continuance of
breach

Before granting mjunction, Court to direct nafice to
upposite party

Order for injunction may be discharged, varied or set
amde

Injunction to corporation binding on 1its officers

Interlocutory orders

Power o order interim sale

Detentxon, preservation, mspection, etc, ot subjact-
matter of swit

Applieation for such orders to be after notice

9 Wken
108
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10

104
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When party may be put mn immediate possession of
land the subject-matter of suib

Deposit of money, ete, m Court

ORDER XL

Appowntment of Becewers

Appomtment of receivers
Remuneration

Dufies

Enforcement of receiver’s duties

When Collector may be appointed receiver

ORDER XLl

Appeals from Onginal Decrees

Form of appeal

What to accompany memorandum
Contents of memorandum

Grounds which may be taken in appeal
Rejection o1 amendment of memorandum

One of several plamntifis or defendants may obtan
reversal of whole decree where 15 proceeds on
ground common to all

Stay of proceedings and of ezecuiion

Stay by Appellate Court
Stay by Court which passed the decree

Security in case of order for execution of deecree ap-
pealed from

Omdted

Exercise of powers m appeal from order made 1n execu-
tion of decree

Procedure on admission of appeal

Registry o1 memorandum of appeal
Register of appeals

10 Appellate
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RuoLEs
10

11

12
13

14

15

16
17

19
20

21

22

23
24

25

26

Appellate Court may require appellant to furn.sh
security for costs

Where appellant resides cut of Butish India

Power to dismiss appeal without sending notice to
Lower Court

Day for hearing appeal

Appellate Court to give notice to Court whose decree
appealed from

Transmission of papers to Appellate Court
Copies of exhibits in Court ‘whose decree appealed from

Publication and service of notice of day for hearing
appeal

Appellate Court may 1itself cause notice to be served.
Contents ot notice

Procedure on hearng

Right to begin
Dismmussal of appeal for appellant’s default
Hearing appeal ex parte

Dismissal of appeal where notice not served in conse-
quence of appellant’s failure o deposit costs

Re-admission of appeal dismissed for default
Power to adjourn hearng, and direct persons sppear-
ing 1nterested to be made respondents

Re-hearing on application of respondent agammst whom
ez parte decree made

Upon hearing, respondent may object to decree as if
he had preferred separate appeal

Form of objection and provisions applicable thersto
Remand of case by Appellate Court -

Where evidence on record sufficient, Appellate Court
may determine case finally

Where Appellate Court may frame 1ssues and refer
them for tral to Court whose decree appealed from
Findings snd evidence to be pub on record
Objections to finding
Determination of appeal
27 Production
105
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106

27
28
29

30
81
32
33
34

85

36

37
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H

Production of addifional evidence in Appellate Couré
Mode of taking additional evidence
Pomts to be defined and recorded

Judgment mn appeal

Judgment when and where pronounced
Contents, date and signature of judgment
What judgment may duect

Power of Court of Appeal

Disgsent to be recorded

Decree in appeal
Date and contents of decree
Judge dissenting from judgment ueed not sign decree
Copies of judgment and decres to be furnmshed to
parties

Certified copy of decree to be sent to Court whose decree
appealed from -

ORDER XLII
Appeals from Appellate Decrees

Procedure

ORDER XLIII

Appeals from Orders

Appeals from orders
Procedure

ORDER XLIV

Pauper Appeals
Who may appeal as pauper

Procedure on application for admission of appeal
Inquiry into pauperism

ORDER XLV
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» ORDER XLV
Appeals to the King in Council

“Decree’ defined

Application to Court whose decree complamned of
Certaficate as to value or fitness

Consolidation of swts

Remission of dispute to Court of first mstance
Effect of refusal of certificate

Secunity and depomit required on grant of certificate
Admisgion of appeal and procedure thereon
Revocation of acceptance of security

9A Power to dispense with notices 1 case of deceased

10
1
12
13
14

15

16
17

=4

parties
Power to order further secunity or payment
Effect of failure to comply with order
Refund of balance deposmt
Powers of Court pending appeal
Increase of securty found inadequate
Procedure fo enforce orders of Kmg mn Council

Appeal from order relating to execution
Appeals to Federal Court

ORDER XLVI
Reference

Reference of question to High Court

Court may pass decree contingent upon decision of
High Court

Judgment of High Court to be transmmtted, and case
disposed of accordingly

4 Costs of reference to High Court

5 Power to alter, etc, decree of Court making reference

6 Power
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Power to refer to High Cowrt questions as to jurisdie-
tion 1 small causes

Power to Distiiet Court to submub for rewision proceed
ings had under mistake as to jurisdiction in small
causes

ORDER XLVI

Review

Apphication for review of judgment

To whom applications for review may be made
Form of applications for review

Apphcation where rejected

Application where granted

Application for review m Court consisting of two or
more Judges

6 Application where rejected

Ordey of rejection not appealable
Objections to order granting appilcatlou

Registiy of application granted, and order for re-
hearing

Bar of certam applications

-~

ORDER XLVIIX

Miscellaneous

Process to be served at expense of party 1ssuing
Costs of service

Orders and notices how served

8 TUse of forms mn appendices
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ORDER XLIX
g Chartered High Courts

1 Who may serve processes of High Courts
2 Saving m respect of Chartered High Courts
3 Application of rules

ORDER L

Provincial Small Cause Courts

1 Provincial $mall Cause Courts

ORDER LI

~

Presidency Small Cause Courts

1 Presidency Small Cause Courts

APPENDICES TO THE FIRST SCHEDULE

Forms

A —PLEADINGS
1 Tilles of suits
2 Description of parties m particular cases
8 Plants
4 Wntten statements
"B —ProcEss
C —D1scovERY, INSPECTION AND ADMISSION
"D ~—DECREES
“E —ExrcuTioN
F —SuPPLEMENTAL, PROCEEDINGS
‘G —APPEAL, REFERENCE AND REVIEW
H —MiscELLANEOUS
THE FIRST SCHEDULE.
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Power to refer to High Court questions as to Junsdie-
tion 1 smalil causes

7 Power to District Court to submit for revision proceed.

W W A

mgs had under mustake as to junsdiction m smsll
causes

ORDER XLVII

Beview

Application for review of judgment

To whom applications for review may be made.
Form of applications for review

Application where rejected

Apphcation where granted
Application for review i Court consisting of two or
more Judges

Application where rejected
Order of rejection not appealable
Objections to order grantmg application

Registry of apphcation granted, and order for re-
hearing

Bar of certain appheations

“  ORDER XLVIO

Muiscellaneous

Process to be served at expense of party 1ssuing
Costs of service
Orders and notices how served

Use of forms in appendices

ORDER XLIX.
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ORDER XLIX
‘ Chartered High Courls

‘RrLES

1 Who may serve processes of High Courts
2 Saving mn respect of Chartered High Ccurts

3 Appheation of rules

ORDER L

Provincial Small Cause Courts

1 Provincial Small Cause Courts

ORDER LI

Presidoncy Small Cause Courts

1 Presidency Small Cause Courts

APPENDICES TO THE FIRST SCHEDULE

ForuMs

A —PLEADINGS
1 Tilles of suits
2 Desenption of parties m particular cases
3 Plants
4 Wntten statements
‘B —PROCESS
C —Di1scovERy, INSPECTION AND ADMISSION
D —Dzcrezs
“E —BxrcuTIoN
F —SuppLEMENTAL, PROCEEDINGS
‘G —APPEAL, REFERENCE AND REVIEW
H —Miscerrankous

THE FIRST SCHEDULE.
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(The Furst Schedule Order I —Parties to Suits)

THE FIRST SCHEDULE,
ORDER 1

Parties to Swits

1 All persons may be jomned m one swt as plamtiffs n»
whom any right to relief m respect of or amsing out of the
same a°t or transaction or sertes of acts or transactions 1s
alleged to exist, whether jointly, severally o1 i the alteina-
tive, where, 1f such persons brought separate suits, any com-
mon question of law or fact would arise

2 Where 1t appears to the Court that any joinder of plamn-
tiffs may embarrass o1 delay the trial of the swt, the Court
may put the plamtiffs to theiwr election or order sepairate luals
or make such other order as may be expedient

3 Al persons may be jomed as defendants agammst whorw
any right to relief in respect of or ansing oub of the same act
or transaction or series of acts or transactions 1s alleged to
exist, whether jomntly, severally or in the alternative, wheie,
if separate suibs were brought agamst such persons, any rom.
mon question of law or fact would arse )

+ 4 Judgment may be given without any amendment—

(@) for such one or more of the plantiffs as may be found
to he entitled to relief, for such relef as he or they
may be entitled "to,

(b) agamnst such one or more of the defendants as may be
found to be hable, according to_ their respecuve

hiabihities

5 Tt shall not be necessary that every defendant shall be
mterested as to all the rehef claimed m any swt agsnst him.

8 The plamtiff may, at his option, join as parties to the
same swib all or any of the persons severally, or jointly and
severally, hable on any one contract, meluding parties to bills.
of exchange, hundis and promissory notes

7 Where the plamtiff 1s 1r doubt as to the person from
whom he 15 entitled to obtam redress, he may join. two or mote

defendants
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defendants m order that the question as to which of the de-
tendants 13 hable, and to what extent, may be determined as
between sll parties

8 (1) Wheie there are numerous persons’havmg the same One person
interest mm one suit, one or more of such persons may, with g:{gi?&n
the permission of the Court, sue or be sued, or may defend, 10 in same

euch sub on behalf of or for the benefit of all persons so ™o
anterested But the Court shall in  such case give, ab the
plamtiff’s expense, hotice of the mstitution of the swb to all
such persons cither by personal service or, where from the
number of persons or any other cause such service 18 not rea-
gonably practicable, by public advertisement, as the Court m

each case may direct

(2) Any person on whose bechalf or for whose benefit a suib
18 mstituted or dcfended under sub-rule (I) may apply to the
Court to be made a party to such swmb

9 No swit shall be defeated by 12ason of the musjoinder or Misioinder and
nonjomder of patties, and the Cowmt may mn every swb deal nanjolnder
with the matter 1 controversy so far as regards the rights
and interests of the parties actually before 1t

10 (I) Wheie a swit has been nstituted in the name of suttin name
the wrong person as plamntiff or where 1t 13 doubtful whether Piningie
it has been mstituted mn the name of the rght plantiff, the
Ceourt may at any stage of the swit, if satisfied that the swtb
fas been mstibuted through a bond fide mustake, and that 1t
18 necessary for thc determination of the real matter 1n dispute
go to do, order any other person to be substituted or added as

plamntiff upon such terms ag the Court thinks just
(2) The Court may at any stage of the proceedings, either Courtmay

strike out or
upon or without the application of either party, and on such add parties
terms as may appear to the Court to be just, order that the
name of any party improperly joned, whether ns plamtiff or
defendant, be struck out, and that the name of any person who
ought to have been jomned, whether as plambiff or defendant,
or whose presence before the Court may be necessary mn otder
1o enable the Cowmt effectually and completely to adjudicate
aupon and seftle all the questions involved in the swit, be added

(3) No person shall be added as a plamtiff sung without

4 next friend or as the next friend of a plamtiff under any
dhsahlity without his consent

(4) Where
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(The Fiwrst Schedule Order I —Parties to Swits  Order 11 —
Frame of Swit)

(4) Where a defendant 1s added, the plaint shall, unless the
Court otherwise directs, be amended m such manner as may
be necessary, and amended copies of the summons and of the
plamnt shall be served on the new defendant and, if the Court
thinks fit, on the ongmal defendant

(6) Subject to the provisions of the Indian Lamitation Act,
1877, section 22, the proceedings as agawnst any person added
as defendant shall be deemed to have begun only on the ser-
vice of the summons

11 The Court may give the conduct of the suib to such
person ag 1t deems proper

12 (I) Where there are more plamtiffs than one, any one
or more of them may be authorized by any other of them to
appear, plead or act for such other in any proceeding, and in
like manner, where there are more defendants than one, any
one or more of them may be authorized by any other of them
to appecr, plead or act for such other in any proceeding

(%) The authonty shall be in writing signed by tke party
giving 15 and shall be filed in Court

13 All objections on the ground of nonjonder or mis-
jomnder of parties shall he taken at the earhest possible
opportumity and, m all cases where 1ssues are settled, at or
before such settlement, unless the ground of objection has
subsequently ansen, and any such objection not so taken shalk
be deemed to have been waived

ORDER II

Frame of Swit

1 Every smt shall as far as practicable be framed so as to
afford ground for final decision upon the subjects 1 dispute
and to prevent further lhtigation concerning them

2 (I) Every swt shall mclude the whole of the claim
which the plamtiff 15 entitled to make m respect of the cause
of action, but a plantif may relnquish any portion of his

claim

1 See now the Indian Limtation Act, 1908 (9 of 1908), s 22
112
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claun 1n order to bring the swt within the jurisdiction of any
Court

(?) Where a plamntiff omits to sue 1n respect of, or inten- Bellnquieh  of
tionally relinquishes, any portion of his claim, he shall not claim

afterwards sue 1n respect of the portion so omutted or relin-
quished

(3) A person enfitled to more than one relief in respect of &f‘?g?gn?
the same cause of action may sue for all or any of such reliefs, of several
but 1f he omits, except with the leave of the Court, to sue fo1
all such reliefs he shall not afterwards sue fof any relief so

omuitted

Explanation —For the purposes of +this rule en obligation
and a collateral security for its performance and successive
claims arising under the same obligation shall be deemed 1es-
pectively to constibute but one cause of action

Illustration

A lets a house to B at a yearly rent of Rs 1,200 The rent for the
whole of the years 1905, 1006 and 1907 15 due and unpaid A sues B in

1908 only for the rent due for 1906 A sghall not afterwards sue B for
the rent due for 1905 or 1907

8 (i) Save as otherwise provided, a plamtiff may umte 1n Joinder of
the same swt several causes of action aganst the same defend- getion
ant, or the same defendants jontly, and any plamtiffs having
causes of action i Which they are jomtly interested agamst
the same defendant or the same defendants jontly msay umite

such causes of action in the same swmit

(?) Where causes of action ate umted, the jurisdiction of
the Court as regards the suit shall depend on the amount or
value of the aggregate subject-matters at the date of nstitut-
g the sut

4 No cause of action shall, unless with the leave of the (}nllg]:%txﬁg
Court, be jomned with a swit for the recovery of immoveable joined for
property, except— . Tnovest)

immoveable
property

(a) claims for mesne profits or arrears of rent n respect of
the property claimed or any part thereof,

(b) claims for damages for breach of any contract under
which the property or any part thereof 1s held, and

(¢) claims in which the relief sought 13 based on the same
cause of action

) Provided
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(The Furst Schedale  Order 11 —Fiame of Swit  Order 111
—Recognized Agents and Pleaders)

Provided that nothing in this rule shall be deemed to
pievent any party i a swib for foreciosure or 1edemption from
asking to be put mto possession of the mortgaged property

5 No cam by or agunst an executor, idmumstrator or
hew, as such, shall be jomned with claims by or agamst hun
personally, unless the last-mentioned eclaims are alleged to
arise with reference to the estate in respect .of which the plain-
tiff oo defendant sues or 1s sued as executor, administrator or
beir, or are such as he was entitled to, or lable for, jointly
with the deceased person whem he represents

€ Where 1t appears to the Court that any causes of action
jomned 1 one suib cannot be convemently tried or disposed of
together, the Court may order separate trials or make such
other order as may be expedient

7 All objechicns on the ground of misjoinder of causes of
action shall be taken at the earhest possible opportumty and,
in all cases whele issues are settled, at or betore such settle-
ment unless tha ground of objection has subsequently arisen,
and any such objection not so taken shall be deemed to have
been waived

ORDER III
Recogmized Agents and Pleaders

1 Any appearance, application or act in or to any Court,
required or authorized by law to be made or done by a party
in such Court, may, except where otherwise expressly provided
by any law for the time bemng 1n force, be made or done by the
party 1n person, or by s recogmred agent, or by a pleadss
:)[ailpllaiearmg, applymng or acting, as the case may be,] on s

eha .

Providcd that any such appearance shall, f the Court sa
directs, be made by the party in person

2 The recogmized agents of parties by whom such appear-
ances, applications and acts may be made, or done are—
(a) persons holding powers-of-attorney, authonzmg them
to make and do such appearances, applications 1nd
acts on behalf of such parties,

(b) persons

*These words were substituted for the worda * duly appointed to act ™
{)Qvoz )2 of the Code of Civil Procedure (Second Amendment) Act, 1926 (22 of
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ersons carrying on trade or busmess for and 1n the
© snames of J;)arglnes not resident within the local Limits
of the junsdiction of the Court within which limits
the appearance, application or act 18 made or done,
n matiers connected with such trade or business
only, where no other agent 1s expressly authoused
to make and do such appearances, applications and
acts

3 (I) Processes served on the recognized agent of a party
shall be as effectual as 1f the same had been served on the
party m person, unless the Court otherwise directs

(2) The provisions for the service of process on a party to

a suit shall apply to the service of process on his recoguized
agent

1[4 (1) No pleader shall act for any person m any Court,
unless he has been appomnted for the purpose by such person
by a document m wrting signed by such person or by his
recognized agent or by some other person duly authorised by
or under a power-of-attorney to make such appointment

(2) Every such appowtment shall be filed mm Court and
shall be deemed {0 be m force until determined with the leave
of the Court by a writing signed by the client or the pleader,
as the case may be, and filed in Court, or until the clent or

the pleader dies, or until all proceedings 1 the swit are ended
8o far as regards the chent

(3) For the purposes of sub-rule (¢) an appleation for
review of judgment, an application under section 144 or sec-
tion 152 of this Code, any appeal from any decres or order in
the swt and any application or act for the purpose of obtaimng
copies of documents or return of documents produced or filed
m the suit or of obtaiung refund of monies paid mto the

Couwrt i1 conneetion with the swit shall be deemed to be pro-
ceedings 1n the suit

(#) The High Court may, by general order, direct {ihat,
where the person by whom a pleader 1s appomnted 1s unable to
wute lis name, his mark upon the document appointing the

pleader

1This rulo way substituted hv 8 2 of the Code of Civil Procedure (Second
Amendrment) Act, 1926 (22 of 1926)
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(The Fust Schedule Order 111 —Recognized Agents and
Pleaders  Order 1V —Institution of Suits)

pleader shall be .attested by such person and in such manner
as may be specified by ihe orde:

(6) No pleader who has been engaged for the purpose of
pleading oniy shall plead on behalf of any party, unless he has
filed » Courb a memorandum of appearance signed by himself
and stating—

(a) the rames of the parties to the suit,

(b) the name of the party for whom he appears, and

(¢) the name of the peison by whom he 18 authoused to
appear

Provided that nothing m this sub-rule shall apply to any
pleader engaged to plead on behalf of any pirty by any other
pleader who has been duly apponted to act in Court on behalf
of such party ] .

Service of 5 Any process served on the pleader of any party or left

ploader at the office or ordinary residence of such pleadet, and whether
the same 1s for the personal appearance of the party or mnot,
shall be presumed to be duly communicated and made known
to the party whom the pleader represents, and, unless the
Cowt otherwise duects, shall be as effectual for all purposes
as 1f the same had been given to or served on the party mn
person

fcﬁ%ﬁ% rvice 6 (I) Besides the recognized agents deseribed in rule 2
any person residing within the jumsdiction of the Court may
be appointed an agent to accept service of proocess

Appomntment (®) Such appointment may be special or general and shall

ymtmgend  be made by an mstrument :mn wuting signed by the principal,

0 be filed in

Court and such mstrument o1, 1f the appointment 1s general, a certr-
fied copy thereof shall be filed in Courf

ORDER IV
Institution of Swits
s 1 (1) Every suit shall be istituted by presenting a plamt
by plaint to the Court or such officer as 1t appomnts 1 this behalf

(?) Every plamt shall comply with the rules contained in
Orders VI and VII, so far as they are applicable

2 The
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2 The Cowv shall cause the particulars of every suit to be Beglster of
entered m a hook to be kept for the purpose and called the
register of eivil sumits  Such entries shall be numbered 1n every
year according to the order mn which the plaints are admtted

ORDER V

Issue and Service of Summons
Issue of Summons

1 (1) When a swit has been duly msfituted a8 summons gummons
may be 1ssued to the defendant to appear und answer the
¢lamm on a day to be therein specified

Piovided that no such summons shall be 1ssued when the
defendant has appeared at the presenfation of the plamnt and
admitted the plamtifi’s claim -

(2) A defendant to whom a summons has been 1ssued under
sub-rule (1) may appear—

(a) 1 person, or

(b) by a pleader duly instructed and able to answer all
material questions relating to the sut, or

(c) by a pleader accompamed b& some person able to
answer all such questions

(3) Every such summons shall be signed by the Judge or

such officer as he apponts, and shall be sealed with the seal of
the Court -

2 Every summons shall be accompanied by a copy of the Copyor

statement,
plamt or, if so permutted, by a concise statement snaexed to
summ

3 (I) Where the Court sees reason to requre the per- Comrtmay
sonal appearance of the defendant, the summons shall order of plantifso.

him to appear in person in Court on the day therein specified Poton I

() Where the Court sees reason to require the perscnal
appearance of the plamntiff on the same day, 1t shall make an
order for such appearance

4 No
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-~

No party to 4 No party shall be oraered to appear 1n person unless he
be ordered -~

to appear 1n resides—

Pers(i)néml&ss

wrihin eertain (a) within the local linuts of the Court’s ordinary original
1mts

jurisdietion, or

(b) withoul such hmits but at a place less than fifty or
(where there 13 raillway or steamer communicasion
ur other established publiec conveyance for five.
sixths of the distance between the place where he
resides and the place where the Court 15 situate)
less than two hundred miles distance from the court-
house

Summons to 5 The Court shall determine, at the tune of 1ssuing the

be either to
o sioner o sumimons, whethei 1t shall be for the settiement of 1ssues only,

or for final or tor the final disposal of the swit, and the summons shall

disposal
contain a direction accordingly
Provided that, m every swt heard by a Court of Small
Causes, the sumimons shall be for the final disposal of the swit
Fuung day for 6 The day for the appearance of the defendant shall be

appearance of  fixed with reference to the current business of the Court, the
place of residence of the defendant and the tune necessary for
the service of the summons, and the day shall be so fixed as to
allow the defendant sufficient time to enable lum to appear and
answeir on such day

Summons to 7 The summons to appear and aunswer shall order the
order
gMer antte  defendant to produce all documents m bus possession or power

produce ly 1n s ort his case
produes te upon which he intends to rely upport of his ca
relied on by

i 8 Whete the summons 1s for the final disposal of the suit,

On 1s5u€ of

3‘;;31?1‘;;';02;1 1t shall also direct the defendant to produce, on the day fixed

defendant to
fiefendant to  for lus appearance, all witnesses upon whose ewvidence he

produce s ntends to 1ely iz support of s case
witnesses

Service of Summons

Dehvery or 9 (1) Where the defendant resides within the jumsdiction
tronsmusaion o {he Court in which the swit 13 nstituted, or has an agent.
forserice regident within that jurmsdietion who 1s empowered to accept
the seivice of the summons, the summons shall, unless the
Court otherwise directs, be delivered or sent to the proper

officer to be served by him or one of his subordinates
(?) The
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(2) The proper officer may be an officer of a Court other
than that m which the suib 18 mnstibuted, and, where he 18 such
an officer, the summons may be sent to hum by post o1 1n such
other manner as the Court may direct

10 Service of the summons shall be made by delivering or Mode of
tendering a copy thereof signed by the Judge or such officer service
as he appomnts i this behalf, and sealed with the seal of the
Court

11 Save as otherwise presembed, where there are more E:::irca? on
defendants than one, service of the summons shall be made deferdaats
on each defendant

12 Wherever 1t 18 practicable, service shall be made on Bervice tobe
on defendant
the defendant in person, unless he has an agent empowered in person

to accept service, mn which case service on such agent shall be Faic.bic, or
sufficient on his agent

13 (I) In a swt relating to any busmess or work againsb Servicson
a person who does nobt reside within the Jocal limits of the Y
junsdiction of the Court from which the summons 15 1ssued, Serndsnt
service on any manager or agent, who, at the tume of service, Pusin®s
personally carries on such busmess or work for such person
within such humts, shall be deemed good service

(2) For the purpose of this rule the master of a ship shall
be deemed to be the agent of the owner or charterer

14 Where m & swtb to obtamn relief respecting, or compen- Bervios on
sation for wrong to, immoveable property, service cannot be 25%:;?:1

made on the defendant in person, and the defendant has no el e
-agent empowered to accept the service, 1t may be made qn any PP

agent of the defendant mn charge of the property.

15 Where mn any swit the defendant cannot be found and ers oo
‘has no egent empowered to accept service of the summons on male member
his behalf, servico may be made on any adult male member of family
the famuly of the defendant who 18 remding with him

Explanation —A servent 18 not & member of the farmly

within the meaning of this rule

18 Where the serving officer dehvers or tenders a COPY Person sorved
of the summons to the defendant personslly, or to an agent jominie .
or other person on his behalf, he shall require the signature
«of the person to whom the copy 1s so delivered or tendered to

an
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an acknowledgment of service endorsed on the origmal
summons

17 Where the defendant or his agent or such other person
as aforesaid refuses to sign the acknowledgment, or where the
serving officer, sfter using all due and reasonable diligerce,
cannof find the defendant, and there 18 no agent empowered
to accept service of the summons on his behalf, nor any other
person on whom service can be made, the serving officer shall
affix a copy of the summons on the outer door or some other
conspicuous part of the house 1 which the defendant cxdinanly
resides or carries on busmness o1 personally works for gan, and
shall then ieturn the original to the Cowt from which 1t was
issued, with a 1eport endorsed thereon or annexed thersto
stating that he has so affined the copy, the circumstances
under which he did so, and the nams and address of the person
(f any) by whom the house was identified and m whose pre-
gence the copy was affixed

18 The serving officer shall, in all cases in which the
summons has been served under 1ule 16, endorse or annex,
or cause to be endorsed o1 annexed, on or to the orgmal
summons, a return slating the time when and the manner 1n
which the summons was served, and the name and address of
the person uf avv) 1dentifying the person served and witness.ng
the delivery or tender of the summons

19 Where a summons 15 retuined under rule 17, the Court.
shall, 1f the return under that rule has not been venfied by
the affidavit of the serving officer, and may, if it has been so
verified, exanune the serving officer on oath, or cause him to be
so examined by another Court, touching His proceedings, and
may make such further mnquiry mn the matter ag 1t thinks fit,
and shall either declare that the summons has been duly serv-
ed ou order such service as 1t thinks fit

20 (I) Where the Court 1s satisfied that there 15 reason
to believe that the defendant 1s keeping out of the way for
the purpose of avoiding service, or that for any other reason
the summons cannot be served in the ordinary way, the Court
shall order the summons to be served by affiaing a copy thereof
in some conspicuous place mn the Court-house, and also upon
some conspicuous part of the house (if any) 1n which the

defendant
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defendant 15 known to have last resided or carried on business
or personally worked for gain, or m such other manner as the
Court thnks fit
(2) Service substituted by order of the Cowmt ghall be as Effect of

substituted
effectual as 1f 1t had been made on the defendant personally service

(3) Where service 18 substituted by order of the Court, the Whess sertice

Court shall fix such time foo the appearance of the defendant i‘lﬁ?ﬁfi’
as the case may require 6 be fized

21 A sumnons may be sent by the Court by which 1t 1s Servico of
13sued, whether withmn or without the province, either by one gg%:fdant

of its officers or by post to any Courl (not bewng the High resides
Court) having juusdiction 1n the place where the defendant jurisdiction
1esides of another

99 Where a summons 1ssued by any Court established Service, withl

beyond the luruts of the towns of Caloutta, Madras 1[and fowns, of

Bombey] 1s to be served withn any such lLimits, 1t shall be fsued by

sent to the Cowt of Small Causes withm whose jurisdiction Sg&“,;e
it 15 to be served

93 The Courl to which a summons 18 sent under rule Dutyof

21 or rule 22 shall, upon receipt thereof, proceed as if 1t had oo o

been 1ssued by such Cowrt and shall then ieturn the summons e

to the Court of 1ssue, together with the record (if any) of 1ts
proceedings with regard thereto

24 Where the defendant 15 confined m & prison, the $ervice on
efendant In
summons shall be delivered or sent by post or otherwise to the prison

officer 1n charge of the puson for service on the defendant

26 Wheie the defendant resides out of British India end Service wher
has no agent 1n Bntish India empowered to accept service, the rB:gﬁies ‘E“fn“
summons shall be addressed to the defendant at the place aad hasno
where he 1s residing and sent to him by post, if there 18 postal et

communication between such place and the place where the
Court 13 mituate
Service in

26 Where—
foreign

(¢) m the exercise of any foreign jursdiction vested tn KoY
His Majesty or in 2[the Central Government or the foltical

Crown Cowt -

1 These words were substituted for the words * Bombay and Rangoon*

l());;ci);‘r’am%%nd Sch I of the Government of India (Adaptation of Indwan Laws)
2 ““
Copn"l:‘lliu’efs'ezg:grds were substituted for the words * the Grovernor General in
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Crown Representative], a Political Agent has been
appomted, or a Court has been established or econ-
tinued, with power to serve a summons 1ssued by
a Court under this Code 1 any foreign termtory in
which the defendant resdes, or

1[(b) 2[the Provincial Government] has, by notification
tha 3[official Gazette], declared, in respect of any
Court sibuate in any such termtory and not estab-
Lished or continued 1n the exercise of any such
jurisdiction as aforesaid, that service by such Court
of any summons 4[1ssued under this Code by a Court
of the Province] shall be deemed fo be valid
gervice,

the summons may be sent to such Political Agent or Court.
by post or otherwise, for the purpose of bemng served upor
the defendant, and, i1f the Political Agent or Court returns
the summons with an endorsement gigned by such Pohtical
Agent or by the Judge o other officer of the Court that the
summong has been served on the defendant in manner heremn-
before dwrected, such endorsement shall be deemed to be
evidence of service

Service on 27 Where the defendant 18 a public officer (not belongmg
diupublie  to Hhs Majesty’s muhitary S[naval or air] forces 6* * * ¥),
gguw;;l; of or 18 the servant of a rallway company o local authority, the

company or Court may, if 1t appears to 1t that the summons may be most
convenientlv so served, send it for service on the defendant to
the head of the office m which he 1s employed, together w.th

a copy to bhe retamed by the defendant
28 Whers

1 This sub rule wes substituted by 8 2 and Sch I of the second Re-
pPealing and Amending Act, 1914 (17 of 1914)
2 These words were substituted for the words * the Governor General

m Council >’ by para 3 and Sch I of the Government of India (Adaptation
of Indian Laws) Order, 1937
. Z ’(1‘1hese words were substituted for ti o words *“ Gazette of India by para.
, 3bs
4 These words were substituted for ths words ““1ssued by a
this Code ” by pars 3 and Sch T, sbd y & Court under
% Thess words were substituted for the word “or naval” by 8 2 and
Sch I of the Repealing and Amending Act, 1927 (10 of 1927)
¢ The words *“ or His Majesty’s Indian Marne Service *’ were omiited by
s 2 and Sch of the Amending Act, 1934 (35 of 1934)
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98 Where the defendant 1s a soldier, }[sailor] 2[or aiwrman], seryics on
the Court shall send the summons for service to his command- ﬁ}l‘ﬂﬁs'f;,, )
g officer together with & copy to be retamed by the Atrmen
defendant

29 (1) Where a summons 13 delivered or sent to any person putyor
for service under rule 24, rule 27 or rule 28, such person berson to
shall be bound %o serve 1, 1f possible, and to return 1t under gg;;*;gg;';;;“
his signature, with the written acknowledgment of the defend. sent for
ant, and such signature shall be deemed to be evidence of
service

(2) Where from any cause service 1S 1mpossible, the
summons shall bs returned to the Court with a full statement
of such cause and of the steps taken to procure service, and
such statement shall be deemed to be evidence of non-service

30 (I) The Court may, notwithstanding anything here- g . .. .. .
mbefore contaned, substitute for a summons a letter signed SS,',E,‘,,‘:’;,‘,,{“
by the Judge or such officer as he may appomt 1 this behalf,
where the defendant 1s, m the opimion of the Court, of & rank

entithing him to such mark of consideration -

(?) A letter substituted under sub-rule (I) shall contamn all
the particulars required to be stated 1 a summons, and, subject
to the provisions of sub-rule (3), shall be treated 1n all respects
a3 a summons

(3) A letter so substituted may be sent to the defendant
by post or by a special messenger selected by the Court, or
m any other manner which the Court thinks fit, and, where
the defendant has an agent empowered to accept service, the
letter may be delivered or sent to such agent

ORDER VI
Pleadings generally -

1 ““Pleading” shall mean plamnt or wrtten statement Pleading

2 Every plecding shall contamn, and contamn only, a state- Pleadiug 1o
ment 1n & concise form of the material facts on which the party facte and not
evidence

pleadwny

1This word was inserted by s 2 >
@5 ?f 195 d by and Sch of the Amendmng Act, 1934
These words were wserted b 2 S U
Amending Act 1927 (10 of 1927 y# and Sch 1 of the Repoaling an
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pleading rehes for his clam or defence, as the case may be,
but not the evidence by which they are to be proved, and shall,
when necessary, be divided into paragraphs, numbered conse-
cutively Dates, sums and numbers shall be expressed mx
figures

3 The forms in Appendix A when applicable, and where
they are not applicable forms of the like character, as nearly
as may be, shall be used for all pleadings

¢ In all cases in which the party pleading reles on any
musrepresentation, fraud, breach of trust, wilful default, or
undue nfluence, and 1n all other cases 1 which particulars
may be necessary beyond such as are exemplhfied in the forms
aforesaid, particulars (with dates and items 1f necessary) shall
be stated in the pleading

5 A further ard better statement of the nature of the claim
or defence, or further and better particulars of any matter
stated m any pleading, may m all cases be ordered, upon such
terms, as to costs and otherwise, as may be just

6 Any condition precedent, the performance or occurrence
of which 1s ntended to be contested, shall be distmetly speci-
fied 1n his pleading by the plantiff or defendant, as the case
may be, and, subject thereto, an averment of the performance
or occurrence of all conditions precedent necessary for the
case of the plamtif or defendant shall be 1mphed in hus
pleading

7 No pleading shall, except by way of amendment, raise
any new ground of claim or contain any allegation of fact
inconsistent with the previous pleadings of the party pleading
the same

8 Where a contract 18 alleged 1 any pleading, a Lare
demal of the same by the opposite party shall be construed
only as a demal i fact of the express contract alleged or of
the matters of fact from which the same may be mmplied, and

not as a demal of the legality or sufficiency m law of such
contract

9 Wherever the contents of any docum-=1t are mater.al,
1t shall be sufhcient m any pleading to state the effect there-
of as briefly as possible, without setting out the whole or any

part thereof, unless the precise woids of the document or any
part thereof are material

10 Wherever
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10 Wherever 1t 18 mateal to allege malice, fraudulent E&fédge,
ntention, knowledge or other condition of the mind of any et .
person, 1t shall be sufficient to allege the same as a fact without
setting out the circumstances from which the same 18 to be

mnferred

11 Wherever 1t 18 material to allege notice to any person Notice
of any fact, matter or thing, 1t shall be sufficient to allege
guch notice as a fact, unless the form or the precise terms of
such notice, a1 the encumstances from which such notice 1s
to be inferred, are matenal

12 Whenever any contract or any relation between any Implieq
persons 1s to be 1mphed from & series of letters or conversations famine® *f
or otherwise from a number of circumstances, 1t shall be
sufficient to allege such contract or relation ss a tact and
to refer generally to such letters, conversations or circumstances
without setting thkem out mm detail And if in such case the
person so pleading desires to rely in the slternative upon rncre
contracts or relations than one as to be Implied from such

circumstances, he may state the same in the alternative

13 Neither party need in any pleading sllege any matter Eresumptlous
of fact which the law presumes 1 hig favour or 8s to which
the burden of proof lies upon the other side unless the same
has first been specifically demed (¢ g, consderation for a bill
of exchange where the plaintiff sues only on the bill and not
for the consideration as a substantive ground of claim)

14 Every pleading shell be signed by the party and hig Eleding tobe
pleader (if any) Provided that where a party pleading 1s, by
reason of absence or for other good cause, unable to sign the
pleading, 1t may be mgned by any person duly authorized by
him to sign the same or to sue or defend on his behalf

15 (1) Save as otherwise provided by any law for the tune Verlflsation of
beng m force, every pleading shall be verfied at the foot by peachoes
the party or by one of the parties pleading or by some other

person proved to the satisfaction of the Court to be acquainted
with the facts of the case

(%) The person venfymng shall specity, by reference to the
numbered paragraphs of the pleading, what he verfies of his
own knowledge and what he venfies upon information received
and behieved to be true

. (3) The
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"(3) The venficalion shall be signed by the person malking
1t and shall state the date on which and the place at which
1t was signed

16 The Court may at any stage of the proceedings order
to be struck out or amended any matter m any pleading which
may be unnecessary or scandalous o1 which may tend to pre-
Judice, embariass or delay the fair tral of the swib

17 The Court may abt any stage of the proceedings aunow
etther partv to alter or amend his pleadings 1 such manner
and on such terms as may be just, and all such amendments
shall be made as may be necessary for the purpose of deter-
mimnmng the 1eal questions 1 controversy between the parties

18 If a partv who has obtamned an order for leave to amend
does not amend accordingly within the time limited for that
pwpose by order, or if no time 1s thereby himited then within
fourteen days from the date of the order, he shall not be
permitted to amend after the expiration of such hmited time
as aforesaid or of such fourteen days as the case may be,
unless the time 15 extended by the Court

ORDER VII
Plant
1 The plant shall contain the following particulars —
(a) the name of the Court in which the suit 18 brought,

(b) the name, deseription and place of residence of the
plamntuff

(¢) the name, deseniption and place of residence of the
defendant, so far as they can be ascertamed,

(d) where the plamtiff or the defendant 1s & minor or a
person of unsound mind, o statement to that effect,

(¢) the facts constituting the cause of action and when 1t
arose,

(f) the facts showing that the Court has jurisdiction,

(9) the rehief which the plamntiff claims,

(7) where the plantiff has allowed a set-off or relnqushed
& porlion of his claim the amount so allowed or
relinquished, and

() a statement of the value of the subject-matter of the
sutt for the purposes of jurisdiction and of court-
fees so far as the case admuts

196 2 Whera
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2 Where the plamntiff seeks the recovery of money, the Ir menay
plamt shall state the precise amount claimed

But where the plamntiff sues for mesne profits, or for an
amount which will be found due to him on taking unsettled
sccounis between hum and the defendant, the plami shall
state approximately the amount sued for

3 \Vhere the subject-matter of “the swt 18 1mmovesble ovDere the
property, the plant hall contain a deseription of the property matterof the
sufficient to identify b, and, in case such property can be ggolggxte;ble
identified by boundanes or numbers 1n a record of settlement of
survey, the plaint shall specify such boundaries or numbers

4 Where the plamntiff sues 1 a representative character When plaintifr
the plamnt shall show not only that he has an actual existing presentative
mterest m the subject-matter, but that he has taken the steps
(f any) necessary to enable him to wstitute & swb concerning

16

5 The plamnt ghall show that the defendant 1s or claims Defendant s
to be interested i the subject-matter, and that he 1s lable to y’&bﬁlﬁy%’m
0

be called upon to answer the plamntiff’s demand

6 Where the swit 18 mstibuted after the expiration of the Grounds of
period prescribed by the law of limitation, the plamnt snall from limitation
show the ground upon “which exemption frora such law 1
claimed

7 Every plant shall state specifically the rehef winch I:I;l%glgo
the plamntiff claims either sumply or m the alternative, and stated
it shall not be necessary to ask for general or other 1slief
which may always be given as the Court may think just to
the same extent as if 1t had been asked for And the same
rule shall apply to any relief claimed by the defendant in
his written statement

8 Where the plamntiff seeks relief in respect.of several dis- Rellef founded
tinct claims or causes of action founded upon separate and grousds.
distinct grounds, they shall be stated as far as may be

separately and distmetly

9 (1) The plamtiff shall endorse on the plant, or annex Procedure of
thereto, a list of the documents (if any) which he bas pro- plaint ‘
duced along with 1t, and, if the plamt 15 admitted, shall
present as many copies on plamn paper of the plamnt as there

are defendants, unless the Court by reason of the length of
the
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the plaint or the number of the defendants, or for any other
sufficient reason, permits him to present a like number of
concise statements of the nature of the claim made, or of the
relief claimed in the suit, m which case he shall present such
statements

(2) Where the plantiff sues, or the defendant or any of
the defendants is sued, 1n a representative capacity, such state-
ments shall show i what capaeiby the plamtiff or defendant
sues or 18 sued

(3) The plantiff may, by leave of the Court, amend such
statements so as to make them correspond with the plant

(4¢) The chief mimstenal officer of the Court shall sign
such list and copies or statements if, on examination, he finds
them to be correct *

10 (I) The plant shall at any stage of the swt be returned
to be presented to the Cowmt mm which the subt should have
been 1nstibuted

(%) On returning a plamnt the Judge shall endorse thereon
the date of 1ts presentation and return, the name of the party

presenting 1, and a brief statement of the reasons for return-
cause of action'

11 The plamnt shall be rejected in the following cases —
{a) where 1t does not disclose a cause of action

(b) where the 1ehef claimed 1s undervalued, and the plam-
tff, on bemng required by the Court to correct the

valuation within a time fo be txed by the Court,
fails to do so

(¢) where the relief claimed 1s properly valued, bub the
plant 15 written upon paper msufficiently stamped,
and the plamntiff, on bemng requred by the Courb
to supply the requisite stamp-paper withm a time
to be fixed by the Cowt, fails to do so

(d) whete the suit appears fiom the statement n the plamnt
to be barred by any law

12 Where a plamt 1s 1ejectéd the Judge shall record sn
order to that effect with the reasons for such order

13 The rejection of the plant on any of the grounds here-
inbefore mentioned shall not of its own force preclude the

plamtiff from presenting a fresh plamnt m respect of the same
cause of action

Documents
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Documents relied on in plamnt
14. (1) Where a plamtiff sues upon a document his g%g};:g&:‘oé:;
possession or power, he shall produce 1t m Court when the Jrshwiaiv
plant 18 presented, and shall at the same tume deliver the
document or a copy thereof to be filed with the plamt Lt otothe
0 T

(2) Where he relies on any other documents (whether 10 gocuments
Ius possession or power or not) as evidence m support of his
claim, he shall enter such documents in a hst to be added or

annexed to the plamt

Statement
15 Where any such document 1s,not 1n the possession OF iy caseof

power of the plantiff, he shall, 1f possible, state m whose mﬁgg‘g no

possession or power 1t 18 possession or
~ Sults on loat
16 Where the swt 1s founded upon a negotiable nstru- Buit o

ment, and 1t 18 proved that the instrument 1s Jost, and an jptruments
indemnity 18 given by the plamtiff, to the satisfaction of the

Court, agamnst the clams of any other person upon such mstiu-

ment, the Court may pass such decree as 1t would have passed

1f the plamtiff had produced the instrument i Court when

the plamnt was presented, and had at the same time delivered

& copy of the mnstrument to be filed with the plaint

17, (1) Suve in so far as 18 otherwise provided by the Bankers' 5’;‘,’3;‘,‘},?3‘1’? of
vImofr1893; Books Evidence Act, 1891, where the document on which the
plamntiff sues 18 an entry m a shop-book or other account m his
possession or power, the plamntiff shall produce the book or
account at the time of fiing the plant, together with a copy
of the entry on which he relies
(2) The Court, or such officer as 1t appomts 1 this behslf, Orlginal entry
ghall forthwith mark the document for the purpose of identi. andreturned
fication, and, after examining and comparing the copy with
the original, shall, 1f 1t 15 found correct, certify 1t to be so and
return the book to the plamntiff and cause the copy to be filed

18 (1) A document which ought to be produced in Court Inadmisibility
by the plamtiff when the plant 1s presented, or to be entered gf»g ‘,’,‘:‘;{{:f;d
in the List to be added or annexed to the plaint, and which 1s Iﬁ‘éﬁ" plaint
not produced or emtered accordingly, shall not, without the
leave of tha Court, be received in evidence on his behalf at
the hearing of the suit

(?) Nothing m this rule applies to documents produced for
cross-exammation of the defendant’s witnesses, or in answer

to any case set up by the defendant or handed to a witness
merely to refresh his memory

ORDER VIIIL
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ORDER VIII
IWritten Statement and Sei-off

1 The defendant may, and, if so requred by the Court,
shall, at or before the fiist bearmng or within such time as
the Court may permit, piesent a wniten statement of his

defence

2 The cefendant must 1a1se by his pleading all wmatters
which show the suit not to be mamntamable, cr that the tran-
saction 1s either voud or voidable 1n pownt of law, and all such
grounds of defence es, 1f not raised, would be likely to take the
opposite party by surpuse, or would raise issues of fact not
arismg oub of the plamnt, as, for mstance, fraud, lumtation,
1elease, payment, peiformance, or facts showing illegality

3 It shall not be sufficient tor a defendant in his written
statement to deny generally the grounds alleged by the plan-
tuff, but the defendant must deal specifically with each allega-
tion of fact of which he dees not adout the tiuth, exeepb
damages

4 Whete a defendant denies an allegation of faet 1n the
plamnt, he niust not do so evasively, but answer the pomnt of
substance Thus, 1f 1t 15 alleged that he 1eceived a certamn
sum of money, 1l shall not be sufficient to deny that he received
that particular amount, bub he must deny that he received
that sum or any parl theieof, or else set out how much he
recartved  And if an allegation 1s made with divers circum-
stances, 1b shall not be sufficient to deny it along with those
cireurnstances

5 Eveiy allegation of fact m the plamt, 1if not demed
specifically or by necessary implication, or stated to be not
admitted mn the pleading of the defendant, shall be taken to
be admitted except as agamst a person under disability

Provided that the Comt may in its discretion require any
fact so admitted to be proved otherwise than by such admssion

6 (1) Where in a swt for the iecovery of money the
defendant claims to set-off agamnst the plamntiff’s demand any
ascertained sum of money legally recoverable by him from the
plamntiff, not exceeding the pecummvy Timts of the jurisdie-
tion of the Court, and both parties fill the smme character as

the
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they fill in the plamtiff’s swit, the defendant may, at the first
hearing of the swit, but not afterwards unless permutted by,
the Court, preseni a written statement contaiming the particu-
lars of the debt sought to be set-off

(2) The wrtten statement shall have the same eftect as
a plamnt mn a crose-swt so as to enable the Court to pronounce
a final judgment in respecs both of the ongmmal claim and of
the set-off but this shall not affect the lien, upon the amount
decreed, of any pleader n respect of the costs payable to bim
under the deciee

(3) The rules relating to a witten statement by a defendant
apply to 8 wntten statement m answer to a claim of set-off

Ilustrations

(@) A bequeaths Rs 2,000 to B and appoints C his executor and resi-
dnaiy legatee B dies and D tahes out admimstration to B’s effects C
pays Rs 1,000 as surety for D, then D sues C for the legacy C cannot
set off the debt of Rs 1,000 agamst the legacy, for neither C nor D-fills
the same character with respect to the legacy as they fill with respect to
the payment of the Rs 1,000

(b) A dies mtestate and m debt to B C takes out admimstration to
A’s effects and B buys part of the effects from C In a suit for the
purchase money by C agammst B, the litter cannot set off the debt agamnat
the price, for C fills two different characters, one as the vendor to B, in
which he sues B, and the other as repiesentative to A

(c) A sues B on a ll of eachange B alleges that A has wrongfully
neglected to msure B’s goods and 1s hable to him in compensation which
he claims to set of The amount not being ascertained cannot be set-
off v
(d) A sues B on a hill of exchange for Rs 600 B holds a judgment
aganst A for Re 1,000 The two claims being both definite pecumary
demands may be set off ~

(e) A sues B for compensation on account of trespass B holds a
promissory note for Rs 1000 from A and claums to set off that amount
against any sum that A may recover 1n the smt B may do so, for, as
soon a8 A recovers, both sums are definite pecuniary demands

(f) A and B sue C for Rs 1,000 C cannot set off a debt due to him
by A alone

{7) A sues B and C for Rs 1,000 B cannot setoff a debt due to
him alone by A

() A owes the' partnership firm of B and C Rs 1,000 B dies,
leaving C eurviving A sues C for a debt of Rs 1,500 due mn his
separate character C may set pff the debt of Rs 1,000

7 Where the defendant relies upon several distinet grounds
of defence or set-off founded upon separate and distinet facts,
they shall be stated, as far as may be, separately and distinet-

ly
8 Any
131
ba

Effect of
set~off

Defence or
t-off

B
founded on
separate
grounds



New ground
of defence

Subsequent
bleadings

Proeedure
when party
fails to
present
written

statement
called for by
Court

Parties to &
appearl on
ﬁgedin v

summons for
defendant to
appear and
answer

Disrmissal of
sult where
summons not
served 1n
consequence
o:lf)lamnﬁ' '8
{ailure to pay
costs

-

w‘l;gre neither
Parcy appoars,
it tobe
dismissed

Plaintiff may
bring fresh
sult or Court
may restore
suit to file

Cwil Procedure [acT v

(The Furst Schedule Order VI1II —Wniten Statement and
Set-off Order IX —Appearance of Parties and Conse-

quence of Non-appearance)

fence which has arisen after the
e suit or the presentation of a written state-
ﬁ:ﬁﬁuzll(;?mﬁgbz set-off may pbe raised by the defendant or
plamtiff, as the case may be, 1n hus wrtten statement
9 No pleading subsequent to the written statement of a
defendant other than by way of defence to a set-off shall
be presented except by the leave of the Court and upon such
terms ag the Court thiks fit, but the Court may ab &ny fime
require a wntten statement or additional wrnitten statement
from any of the parties and fix a time for presenting the same
10 Where any party irom whom a written statement 1s so
required falls to present the same within the time fixed by
the Court, the Court may pronounce judgment aganst him, or
make such order mn relation to the swt as 1t thinks fit

* 8 Any ground of de

ORDER IX

Appearance of Parties and Consequence of Non-appearance

1 On the day fixed in the summons for the defendant to
appear and answer, the parties shall be m attendance at the
Court-house 1 person or by their respective pleaders, and the
sutt shall then be heard unless the hearing 1s adjourned to a
future day fixed by the Court

2 Whete on the day so fized 1t 18 found that the sum-
mons has not been served upon the defendant in  conse-
quence of the falure of the plamfiff to pay the court-fee or
postal charges (if any) chargeable for such service, the Court
may make an order that the suit be dismissed

Provided that no such order shall be made although the
summons has not been served upon the defendant, if on the
day fixed for him to appear and answer he attends mn person
or by agent when he 13 allowed to appear by agent

3 Where neither party appears when the swt 18 called on

for hearmg, the Court may make an order that the swb be
dismigsed

4 Where & swt 15 dismissed under rule 2 or rule 8, the
plamtiff may (subject to the law of hmitation) bring a fresh
swt, or he may apply for an order to set the dismssal aside,
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and 1f he satisfies the Court that there was sufhcient cause for
tis not paying the court-fee and postal charges (if eny)
required within ibe time fixed before the 1ssue of the sum-
maons, or for his non-appearance, as the cuse may be, the
®Court shall make an order setting aside the dismisgal and shall
wppomnt a day for proceeding with the swit

5 1[(1) Where, after a summons has been 1ssued to the Dismissalor
sult where

defendant, or to one of several defendants, and returned piaintif after
amserved, the plamntiff fails, for a period of three months from retamed
the date of the return made to the Court by the officer ordi. fneerved, falls
nanly certifying to the Court returns made by the serving Jonthsto
officers, to apply for the 1ssue of a fresh summons the Court fren
shall make an order that the suit be dismissed as aganst such
defendant, unless the plamtift has within the said period sabus-

fied the Court that—

(@) he bas faled after using his best endeavours to dis-
cover the residence of the defendant who has not
been served, or

(o) such defendant 15 avoiding service of jrocess, or

(¢) there 18 any cther sufficient cause for extending the
lime,

1 which case the Court may extend the time for making such
sppheation for such period as 16 thinks fit ]

(?) In such case the plamtiff may (subject to the law of
Limitation) bring a fresh swit

6 (1) Where the plamtiff appears and the defendant does Procedure

0ot appear when the swit 18 called on for hearing, then— PlAHE
() 1f 1t 13 proved that the summons was duly served, the ;);hp::m
Court may proceed ex parie, doiy sorved.
(b) 1f 1t 15 not proved that the summons was duly served, When

the Court shall direct a second summons to be 5%’“:3%3?

1ssued and served on the defendant,

(¢) 1 1t 15 proved that the summons was served on the when
defendant, but not i sufficient time to enable gorved but
him to appear and answer on the day fixed in the Jotindus

- summons, the Court shall postpone the hearing -

of

1 This sub rule was gubstituted
Ammcni i e was aubsti 1921%;; s 2 of the Code of Civil Procedure
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of the swt to a future day to be fixed by the Court,.
and shall direct nofice of such day to be given to
the defendant ,

(¢) Where 1t 15 owing to the plantaff’s defauly that the
summons was not duly served or was not served 1n sufficient
time, the Court shall order the plammtiff to pay the costs
occasioned by the postponement

7 Where ithe Court has adjourned the hearing of the swib
ez parte, and the defendant, at or before such hearing, appears
and asugis good cause for his previous non-appearance he
may, upon such terms as the Court direects as to costs or
otherwise, be heard in answer to the swt as if he had appeared
on the day fixed for his appearance

8 Where the defendant appears and the plamntiff does not
appear when the swt 15 called on for hearng, the Court shall
make an order that the swit be dismissed, unless the defendant
admits the claim, or part thereof, in which case the Court
shall pass a decree aganst the defendant upon such admission,
and, where part only of the clain has been admmtted, shall
dismiss the suit go far as 1 relates to the remainder

9 (1) Where a swt 18 wholly or paitly dismissed under
rule 8, the oluntiff shall be mecludéd from bungng a fresh
swb in respect of the same cause of action But he may apply
for an onder to set the dismussal aside, and if he satisfies the
Court that there was sufhcient cause for his- non-appearance
when the swit was called on for hearing, the Court shall make
an oider setting aside the dismissal upon such terms as to
costs or otherwise as 1t thinks fit, and shall appomnt a day
for proceeding with the suit

() No order shall be made under this rule unless notice
of the application has been served on the opposite paity

10 Wheie there are more plamtiffs than one, and one or
mole of them appear, and the others do not appear, the Court
may, ab the wstance of the plamtiff or plamtifis appearing,
permut the suit o proceed 1n the same way as if all the plam-
tiffs had appeared, or make such order as 1t thinks fit

11 Where there are more defendants than one, and one
o1 more of them appear, and the others do not sppear, the suit
shall proceed® and the Court shall, at the time of pronouncing-
Jjudgment,,
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Judgment, make such order as 1t thinks fit with respect to the
«defendants who do not appear ’

12 Where a plantiff or defendant, who hag been ordered

Consequence
of non
attendance,

Yo appear in pereon, does nob appear 1n person, or show suffi- attenda

cient cause to the sabisfaction of the Court for failing so to
appear, he shall be subject to all the provisions of the fore-
‘going rules applicable to plambiffs and defendants, respec
Mavely, who do nou appear

Setting aside Decrees ex parte

13 In any case i which a decree 1s passed ex parte agamnst
. defendant, he may apply to the Court by which the decree
wag passed for an order to set 1t aside, and if he satisfies the
«Court that the summons was not duly served, or that he was
prevented by any sufficent cause from appearng when the
swit was called on for hearing, the Court shall meke an order
setting aside the decree as agamnst lum upon such terms as to
-costs, payment mto Court or otherwise as 1b thinks fit, and
shall appomnt a day for proceeding with the suit

Provided that where the decree 1s of such & nature thab it

.cannot be set amde as against such defendant only 1t may be
set aside as agamst all or any of the other defendants also

14 No decree shall be set aside on any such appheation
as aforesaid unless notice thereof has been served on the

opposite party

ORDER X

Ezamination of Parties by the Court

1 At the first hearing of the swit the Court shall ascer-
“tamn from each party or his pleader whether he admits or
denies such sllegations of fact ag are made i the plamnt or
written statement (if any) of the opposite party, and as ave
not expressly or by necessary implication admitted o1 dented
by the party against whom they are made The Court shall
record such admissions and demals

2 At
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2 At the first hearing of the swit, or at any subsequent
hesrmng, any party appearing 1n person or present i Court,
or any person able to answer any material questions relating
to the swb by whom such party or his pleader 1s accompanied,
may be examined orally by the Court, and the Court may, if
1t thinks fi5, put in the course of such examination questions:
suggested by eilher party

3 The substance of the examination shall be reduced to
wnting by the Judge, and shall form part of the record

4 (I) Where the pleader of any party who appears by &
pleader or any such person accompanying u pleader as 15
referred to 1n rule 2, refuses or 1s unable to answer any
material question relating to the swt which the Court 1s of
opmion that the party whom he represents ought to answer,
and 1s likely to be able to answer if interrogated 1n person,
the Court may postpone the hearing of the swit to a future

day and direct that such party shall appear 1n person on
such day

(%) If such party fails without lawful excuse to appesr
In person on the day so appomnted, the Court may pronounce
Judgment agawnst him, or make such order m relation to the
swt as 1t thinksg fit

ORDER il

Discovery and Inspection

1 In sny swt the plamntifi or defendant by lesve of the
Court may delive: interrogatories i writing for the examina~
tion of the opposite parties or any one or more of such parties,
and such mterrogatories when delivered shall have a note ab
the foot thereof stating which of such interrogatories each of
such persons 1, required to answer Provided that no party
shall delver more than one set of mterrogalorles to the same
party without an order for that pwpose Provided also that
interrogatories which do not 1elate to any matters i question
in the swbt shall be deemed wrelevant, notwithstanding that

they might be admismble on the oral cross-exammation of &
witness A

2 On
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2 On an apphcation for leave to deliver interrogatories, partioular
the particular interrogatories proposed to be delivered shall Interrogatorics
be submitted to the Court In deciding upon such applca- mitted
tion, the Court shall take mnto account any offer, which rmay
'he made by the party sought to be interrogated to deliver
particulars, or to make admissions, or to produce documents
relating to the roatters m question, or any of them, and lesve
shall be given as to such only of the interrogatories submitted
as the Court shall conmder mnecessary either for disposing
farrly of the swit or for saving costs .

3 In adjusting the costs of the swit inquiry shall ab the fosteclin

wnstence of any party be made into the proprety of exhibat-
ing such imnterrogatories, and if 1t 18 the opinion of the taxing
officer or of the Court, either with or without an application
dor mquiry, that such interrogatories have been exhibited nn-
reasonably, vexatiously, or at improper length, the costs ocea-
-sioned by the said mterrogatories and the answers thercto
shall be pard m eny event by the party n faulb

4 Interrogatores shall be in Form No 2 mn Appendix C, glt;zg;&fa torles
«wth such variations as circumstances may require )

5 Where any party to & swit 18 a corporation or a body of Corporations
‘persons, whether incorporated or not, empowered by law to
-sue or be sued, whether 1n 1ts own name or 1n the name of any
-officer or other person, any opposite party may apply for an
-order allowing hun to dehiver interrogatories to any member or

officer of such corporation or body, and an order may be
-made accordingly

6 Any objection to answeing any interrogatory on the Objections to
.ground that 1t 18 scandalous or irrelevant or not exhibited it?;e anemor
bond fide for the purpose of the suit, or that the matters
inquired mto are not sufficiently material at that stage, or on
-any other ground, may be taken 1 the affidavit in answer

7 Any interrogatories may be se! asde on the ground Settingasids
. . 1kl
-that they have been exhibited unreasonably or vexatiously, 3§§0§§3"2?
-or struck out on the ground that they are prolix, oppressive, ¢ )
unnecessary or scandalous, and any application for this

purpose may be made within seven days after service of the
“mterrogatories

8 Interrogatories shall be answered by affidavit to be Afdavitin

“filed within ten days, or within such other time as the Court fiing
may allow

9 An
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9 An affidavit mn answer to interrogatories shall be 1n,
Form No 8 m Appendix C, with such vamations as circum-.
staneces may require

10 No exceptions shall be taken to any affidavit .
answer, but the sufficiency or otherwise of any such affidavit,
objected to as msufficient shall be determined by the Court

11 Where ary person interrogated omits to answer, or-
answers 1nsufficiently, the party interrogating may apply to
the Court for an order requiring him to answer, or to answer
further, as the case may be And an order may be made
requiring him to answer or answer further, either by affidavit
or by vvd voce esamination, as the Court may direct

12 Any party may, without filng any affidavit, apply
to the Court for an crder directing any other party to any-
sutt to make discovery on oath of the documents which are-
or have been 1n his possession or power, relating to any
matter i question .therem On the hearing of such appl--
cation the Cowrt may either refuse or adjourn the same, if
satisfied that such discovery 1s not necessary or not neces-
sary at that stage of the swit, or make such order, either-
generally or hmited to certain classes oy documents, ag may,
m 1ts discretion, be thought fit Provided that discovery shall
not be ordered when and so far as the Court shall be of-
opumon that 1t 13 not necessary either for disposing faurly of
the swit or for saving costs

13 The afidawit to be made by a party agamst whom
such order as 1s mentioned 1n the last preseding rule bas
been made, shall speaify which (if any) of the documents
therem mentioned he objects to produce, and 1t shall be in
Form No 5°mn Appendix C, with such varations as -
cumstances may require ‘

14 Tt ehall be lawful for the Court, at any time duing-
the pendency of any suit, to order the production by amy
party thereto, upon oath, of such of the documents m s
possession o1 power, relating to any matter 1n* question 1n
such swit, as the Court shall think right, and the Court may
deal with such documents, when produced, mn such manner
a8 shall appear just

15 Every paty to a swt shall be entitled ab any time
to give notice to any other party, 1 whose pleadings or
affidavits reference 13 made to any document, to produce

such,
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such document for the mspection of the party giving such
notice, or of his pleader, and to permt hiu or them to take
coples thereof, and any party not complyng with  such
notice shall not afterwards be at hberty to put any such
document 1 evidence on s behalf 1n such swib unless he
shall satisfy the Court that such document ielates only to
4ug own fitle, he bemng a defendant to the swt, or that he had
some other cause or excuse which the Court shall deem suffi-
cient for not complymng with such notice, mn which case the
«Court may sllow the same to be puy n evidence on such
terms as to costs und otherwise as the Court shall think fit

16 Notice to any party to produce any documents refer-
red to mn lus pleading or afhdavits shall be 1 Form No 7
i Appendix C, with such variations as circurmnstances may
require -

17 The paity to whom such notice 18 given shall, within
4en days from the receipt of such notice, deliver to the party
giving the same a notice stating a time within thiee days
from the delivery thereof at.which the documents, o1 such
«©of them as he does not object to produce, may be inspected
at the office of s pleader, or in the case of bankeis’ books
-or other books of account or books in constant use for the
purposes of any trade or business, at thewr usual place of
«custody, and statng which (if any) of the documents he
-objects to produce and on what ground Such notice shall

be i1n Form No 8 i Appendix C, with such varations as
~circumstances may require

18 (I) Where the paity served with notice under rule
15 omuts to give such "notice of a time for mspection or
objects to give inspection, or offers mspection elsewhere than
at the office of his pleader, the Court may, on the application
-of the party desning 1t, make an order for mspection 1n such
place and 1n such manner ag 1t may think fit Provided that
the order shall not be made when and so far as the Court shall

be of opinion that 1t 18 not necessary either for disposing fanly
of the swt or for saving costs

(?) Any appheation to inspect documents, except such
as are referred to in the pleadings, particulars or affidavits
o} the party agamnst whom the application 18 made or dis-
«<losed m his affidavit of documents, shall be founded upon

' an
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an affidavit showng of what documents mspection 1s sought,
that the party applymng 1s enfitled to nspect them, and that
they are m the possession or power of the other party. The
Court shall not make such order for mspection of such docu-
ments when and so far as the Court shall be of opinion that
1t 1s not necessary either for disposing fauly of the swit ov
for saving costs -

19 (I) Where 1nspection of any business books 1s
applied fot, the Court may, 1f 1t thinks fit, mstead of order-
mng wspection of the original books, oider a copy of sy
entries therem to be furmshed and vemfied by the affidawik
of some person who has examined the copy with the origmnal
entries, and such affidavit shall stale whether or not there
are 1n the oniginal book any and what erasures, interlnea-
tions or alterations Prowided that, notwithstanding thab
such copy has been supphed, the Court may order inspection
of the book from which the copy was made

(4) Where on an application for an order for inspectiom
privilege 1s claumed for any document, 1t ghall be lawful for
the Court to inspeet the document for the purpose of deciding
as to the vahidity of the claim of privilege -

(3) The Court may, on the appheation of any party to
a swt at any time, and whether an affidavit of documents.
shall or sh\all not have already been ordered or made, make
an order requiring any other party to state by affidant
whether any one o1 more specific documents, to be specified
n the apphcation, 13 o1 are, or has or have at any tune been,
m his possession o1 power, and, 1f not then 1n g possession,
when he parted with the same and what has become thereof
Such application shall be made on an affidawit stating that m
the belef of the depoment the party against whom the apph~
cation 1s made has, or has at some time had, i his POSSEsSIOn
or power the document or documents specified 1n the apphea-
bion, and that they relate to the matters 1n question m the
swt, or to some of them

. ;ZO Where the party from whom discovery of any
nt :; mspection 13 sought objects to the same, or any
E]fr A ereof, the Comt may, 1f satisfied that the right to
m?nati(fv:;y or inspection sought\ depends on the deter-
ot any 1ssue or question in dispute mm the swit, or
or any other reason 1t 13 desirable that any 1ssue or

140 questiom



oF 1908 ] Cwil Procedure,

(The Furst Schedule Order XI—Discovery and Inspection.
Order XII —Admissions )

question m dispute 1 the swt should be determmned before
deciding upon the mght to the discovery or mspection order
that such 1ssue or question be determined first, and reserve
the questfon as to the discovery or imspection

21 Where any party fals to comply with any order to
answer interrogatories, or for discovery or mspection of
documents, he shall, if a plamntiff, be hable to have his swb
disrrussed for want of prosecution, and, 1if a defendant, to
have his defence 1if any, struck out, and to be placed n the
same position as if he had not defended, and the party inter-
rogating or seeking discovery or inspection may apply to the
Court for an order to that effect, and an order may be made
accordingly

22 Any parly may, at the trial of a swit, use m evidence
any one or more of the answers or any part of an answer of
the opposite party to interrogatories without putting in  the
others or the whole of such answer Prowided always that n
such case the Court may look at the whole of the answers, and
if 16 shall be of opinion that anv others of them are so
connected with those put n that the last-mentioned answers
ought not to be used without them, 1t may direct them to be
put m

23 This Oider shall apply to minor plamntiffs aud defend-
ants, and to the next friends and guardians for the swit of
persons under disability

ORDER XII

Admissions

1 Any party to a swt may give notice, by hig pleading,
or otherwise 1n wnting, that he admits the truth of the whole
or any parbt of the case of any other party -

2 Either party may call upon the other party to admit

\
Non-compll~
ance with
order for
dlscovery

Uslong answer’
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torles ab trial

Ordfr ttg
apply
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sdmissjon of
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Notloe to

uny document, saving all Just exceptions, and 1n cass of 3™t

refusal or neglect to admt, after such notice, the costs of
proving eny such document shall be paid by the party so
neglecting or refusmng, whatever the result of the swmt may

be,
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be, unless the Coutt otherwise directs, and no costs of prov-
wmyg any document shall be allowed unless such notice 1s given,
except wheie the omission to give the notice 1s, 1 the opimion
of the Court, a saving of expense

3 A notice to admt documents shall be in Form No 9
m Appendix C with such variations as circumstances may

require

4 Any paity may, by notice wn wriling, at any time
not later than mmne days before the day fixed for the heanng,
call on any other party to admit, for the purposes of the
swit only, any specific fact or facts mentioned 1 such notice
And 1n case cf refusal or neglect to admib the same within
six days after service of such notice, or within such further
time as may be allowed by the Couit, the costs of proving
such fact o1 lacts shall be paid by the partv so neglecting
or refusing, whatever the result of the swit may be, unless
the Court otherwise directs  Provided that any admission
made n puisuance of such notice 1s to be deemed to be
made only for the puiposes of the particular swmt, and not
as an admission to be used aganst the party on any other
occasion or n favour of any person othe: than the party
giving the nolice Piovided also that the Court may ab any
time allow any party to amend or withdiaw any admission
so made on such terms as mhay be just

5 A notice to admut facts shall he n Foom No 10 1
Appendix C, and ~dpussions of facts shall be 1n Form No
11 m Appendix C, with sueh varations as eircumstances
may require

6 Any pmty may, at any stage of a swt, where admis-
sions of fact have been made, either on the pleadings or
otherwise, apply to the Court for such judgment or order
as upon such admissions he may be entitled to, without
waiting for the determmation of any other question between
the parties and the Court may upon such application make

;.:,1111::1 order, or give such judgment, as the Court may thmk

7 An eaffidawit of the pleader or his clerk, of the due
signature of any admissions made mn pursuance of any notice
to admut documents or facts, shall be sufficient evidence of
such admissions, 1f evidence thereof 1s required

8 Notice
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8 Notice to produce documents shall be m F¥orm Nc¢ 12
Jn Appendix ¢, with such varations as circumstances may
requue An affidavit of the pleader, o1 lus clerk, of the seivice
of any notice to produce, and of the time when 1t was served,
with a copy of the notice to produce, shall m all cases be
sufficient evidence of the service of the notice, and of the time
when 1t was served

9 If s notice to admt or produce specifies documents
which are not necessary, the costs occasioned tnerchv shall
be borne by the party giving such notice

ORDER XIII

Production, Impounding and Return of Documents

1 (1) The parties or thewr pleaders shall pioduce, at
the first hearing of the s, all the documentary evidence
of every descuption i their possession or power, on wlich
they mtend to rely, and which has not already been filed m

Court, and all documents which the Court has ordered to
be produced

(2) The Court shall receive the documents so p:oduced
Provided that they are accompamed by an accurate List thereof
prepared 1n such form as the High Court directs

2 No documentary evidence m the possession or power
of any patty which should have been but has not been pro-
duced mn accordance with the requirements of 1ule 1 shall
be received at any subsequent stage of the piroceedings unless
good cause 18 shown to the satisfaction of the Court for the
-non-production thereof, and the Court receiving any such
evidence shall record the reasons for so dong

3 The Court may at any stage of the swbt reject any
document which 15 considers irrelevani or otherwise 1nad-
missible, recording the grounds of such 1ejection

4 (1) Subject to the prowisions of the next following sub-
rule, there shall be endorsed on every document which has

beon
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been sdmitted mn ewidence 1n the swb the following parti-
culars, namely —=

(a) the number and title of the suit, ‘ ,

(b) the name of the person producing the document

(c) the date on which 1t wes produced, and -

(d) a statement of 1ts having been so admutted,
and the endorsement shall be signed or mmtialled by the
Judge

(2) Where a document so admtted 1s an entry in a book,
account or record, and a copy thereof has been substituted
for the omgnal under the next following rule, the part-
culars aforesaid shall be endorsed on the copv and the
endorsement thereon shall be signed or mitialled by the
Judge

5 (1) Save 1 so far as otherwise prowided by the

Bankers’ Book’s Evidence Act, 1891, where a .document XVII of 1801

admitted in evidence m the swt 15 an entry i a letter-book
or a shop-book o1 other account 1n current use, the party
on whose behalf the book or account 15 produced may furmsh
a copy of the entry

(%) Where such a document 1s an entry m a puble
record produced from a public office or by a public officer,
or an entry m a book or account belonging to a person other
ihan a party on whose behalf the book or account 18 produced,
the Court may require a copy of the entry to be furnished—

(¢) where the iecord, book or account is produced on
behalf cf a party, then by that party, or

(b) where the record, book or account 1s produced 1n
obedience to an order of the Cowrt acting  of 1its
own motion, then by either o any party

fore(3) Where a copy of an entry 1s furmished under the
BOIDg  provisions of this rule, = the Courb shall, after
;.llu:mg the cony to be examined, compared and certified m
anner mentioned n rule 17 of Order VII, mark the entry

and cause the book account
, or record
be refurned to the person producing it el A6 oeeurs €9
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Endorsements
~ 6 Where a document relied on as ewidence by either gn documents

party 18 considered by the Court to be madmussible m ew- ﬁiﬁﬁﬁ;gm
dence, there shall be endorsed thereon the parficulars men. ' ovicenee
tioned 1n clauses (a), (b) and (c) of rule 4, sub-rule (I), to-

gether with a statement of its having been rejected, and the
endorsement shall be signed or mmtalled by the Judge.

7 (1) Every document which has been admtted 1n JEciaech ©

evidence, or 2 copy therebf wheie a copy has been sub- ;gj”e‘;'tgd“
stituted for the original under rule 5, shall form part of the documents

record of the suit

(?) Documents not admitted m evidence shall not form
part of the record and shall be returned to the persons respec-
tively produeing them

8 Notwithstanding anything contained 1n rule § or rule SOt mey
7 of this Order o1 1 rule 17 of Order VII, the Court may, jocumentto,
if 1t sees sufficient cause, direct any document or book pro-
duced before 1t m any swit to be impounded end kept 1n
the custody of an officer of the Court, for such period and
subject to such conditions ag the Court thinks fit

9 (1) Any person, whether a party to the swit or nof, Retum et
desirous of receiving back any document produced by him documents,
in the suit and placed on the record shall, unless the docu-

ment 18 1mpounded under rule 8, be entitled to receive back
the same,—~

(a) where the suit 13 one in  which an appeal 15 not
allowed, when the swit has been disposed of, and

(b) where the swt 18 one 1n which an appeal 18 allow-
ed, when the Court 1s satisfied that the time for
preferring an appeal has elapsed and that no
appeal has been preferred or, 1f an appeal has

been preferred, when the appeal has been disposed
of

Provided that a document may be returned at any tune
earher than that prescribed by this rule if the person apply-
ing therefor delivers to the proper officer & certifidd copy

to be'substituted for the original and undertakes to produce
the ongmal if required to do so

Provided also that no document shall be returned which,
by force of the decree, has become wholly vord or useless

(%) On
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(The Furst Schedule  Order XIII ~—Production, Impounding
and Return of Documents  Order XIV —Settlement of
Issues and Determination of Swit on Issues of Law or on

Issues agreed upon )

(2) On the return of a document admitted n evidence, a
receipt shall be given by the person receiving 1t

10 (1) The Court may of its own motwon, ard may m
its discretion upon the application of any of the parties to-
a sut, send for, either from its own records or from any
other Court the record of any other swit or proceeding, and
mspect the same

(2) Fyery application made under this rule shall (unless
the Court otherwise dnects) be supported by an affidavit
showing how the record 1s material to the swt m which
the apphieation 1s made, and that the applicant cannot with-
out unreasonable delay or expense obtain a duly authenti~
cated copy of the record or of such portion thereof as the
apphcant requires, or that the production of the ongmal 1s
necessary for the purposes of justice

(3) Nothing contamned i this 1ule shall be deemed to
enable the Court to use mn ewidence any document which
under the law of evidence would be inadmissible in the st

11 The provisions heremn contained as to documents shall,
so far as may be, apply to all other materal objest. pro
ducible as evidence

' . ORDER XIV

Settlement of Issues and Determination of Sut on Issues of
Law or on Issues agreed upon

11 (1) Issues arise when a material proposition of fact
or law 1s affirmed by the one party and demied by the other

f(2) Material propositions are those proposttions of law
or fact which a plamtiff must allege 1 order to show a 1ght

to sue or a defendant must allege 1 order to constitute Jus
defence

(3) Each matenal proposition affirmed by cne party and

denied b
e y the other shall form the subject of a distinet

146 (4) Issues
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(The First Schedule Order XIV —Settlement of Issues and
Determmation of Suit on Issues of Law or on Issues
agreed upon )

(4) Issues are of two kunds (a) 1ssues of fact, (b) 1ssues
of law

(5) At the first hearing of the sub the Court shall, after
reading the plamnt and the wntten statements, 1f any, and
atter such exarmunation of the parties as may eppear neces-
sary, ascerfan upon what material propositions of fact or
«of law the parties are at vamance, and shall thereupon pro-
ceed to frame and record the 1ssues on wheh the right dec:sion
-of the case appears to depend

(6) Nothing i this rule requires the Court to frame and
record 1ssues where the defendant at the first hearing of the
swit makes no defence

2 Where issues both of law and of fact amse 1n the ﬁg?&{&“"
same suf, and the Courl 1s of opmion that the case or any
part thereof may be disposed of on the 1ssues of law only, 1t
gshall try those 1ssues first, and for that purpose may, 1f 1t
thinks fit, portpone the settlement of the 1ssues of fact until
after the ssues of law have been determined

3 The Court may fiame the 1ssues from all or any of the Materials-
from whi
following matenals ~— igaues ma

be i
(a) allegations made on oath by the parties, or by any o
persons present on their behalf, or made by the
pleaders of such parties,

(b) allegations made mn the pleadings or in answers to
mterrogatories delivered in the swit,

(¢) the contents of documents produced by either party

~

4 Where {ne Court 18 of opmion that the 1ssues cannot court may
‘be correctly framed without the examination of some peisSon ienesses or

not before the Court or without the mspection of documents

SOMO pefore
document not produced 1n the swib, 1t may adjourn the framingissuet.

frammng of the issues to a future day, and muy (subject to
any law for the time bemg in force) compel the attendance
of any person or the production of any document by the

person 1n whose possession or power it 1s by

summons or
other process

5 (I) The Court may at any tine before pagsing a Powerto
decree amend the 1ssues or frame additional 1ssues on such ﬁi}?ﬁ; aat,
ues
terms
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Determmation of Suit on Issues of Law or on lssues
agreed upon )

terms as 1t thinks fit, and all such amendments or additional
ssues as may be necessary for determuning the matters 1
contioversy between the parties shall be so made or framed

(2) The Court may also, at any time before passing a
decree, strike out any 1ssues that appear to 1t to be wrongly
framed or intronuced

Suestions of 6 Where the parties to a swt are agreed as to the
may by agree- question of fact or of law to be decided between them, they
ment be

gtatedt;n may state the same 1n the form of an 1ssue, and enter nto
isstes an agreement 1 writing that, upon the finding of the Court

m the affirmative or the negative of such issue,—

(2) a sum of money specified 1n the agieement or to
be ascertained by the Court, or in such manner
a8 the Court may direct, shall be paid by one
of the parties to the other of them, or that one
of them be declared entitled to some right or
subject to some Liability specified 1n  the agreement,

(b) some poperty specified 1 the agreement and 1n
dispute 1n the swt shall be delivered by one of
the parties to the other of them, or as that other
may direct, or

(¢) one or more of the paities shall do or abstamn from
domng some particular act specified in the agree-
ment and relating to the matter in dispute

’
S&?sxg,egtm 7 Where the Court 15 satisfied, after making such mnquiry
agreement a8 1t deems proper,—

was executed
in good faith,

Jodument o unce (@) that the agreement was duly executed by the parties,

(b) that they have & substantial interest m the deci-
sion of such question as aforesaid, and

(c) that the same 15 it to be tried and decided,

1t shall proceed to record and try the 1ssue and state 1ts find-

ing or decision theresn 1n the same man f th
had been framed by the Court, anner as 1 e I1ssue

and shall, upon the findin
g or decision on such issue,
pronounce judgment according to the texms of the agree-

m
foﬁg-i,’ and, upon the judgment so pronounced, a decree shall
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ORDER XV

Disposal of the Suit at the first heanng

1 Where at the first hearing of a swit 1t appears that the Partiesnotat
parties are not at 1ssue on any question of law or of fact, the
Court may at once pronounce judgment

2 Where there are more defendants than one, snd any One of several
one of the defendants 1s not at 1ssue with the plamntiff on any atisme
question of law or of fact, the Court may abt once pronounce
judgment for or against such defendant and the swit shall

proceed, only agamst the other defendants

3 (I) Where the paities are ab 1ssue on some question of Partlos at
law or of fact, and 1ssues have been framed_by the Court as
hereinbefore provided, if the Court,is satisfied that no further
aigument or evidence than the parties can at onte adduce 13
required upon such of the 1ssues as may be sufficient for the
decision of the swit, and that no mjustice will result from
proceeding with the suil forthwith, the Court may proceed to
determuine such issves, and, if the finding thereon 13 sufficient
for the decision, may pronounce judgment accordingly, whether
the summons has been 1ssued for the settlement of 1ssues only
or for the final djsposal of the swib

Provided that, where the summonys has been 1ssued for the

settlement of 1sques only, the parties or thewr pleaders are
present and nome of them objects -

(8) Where the finding 1s not sufficient for the decision,
the Court shall postpone the further hearing of the swit, and
shall fix o day for the production of such further evidence,
or for such further argument as the case requires

4 Where the summons has been 1ssued for the final dis- Fallureter
posal of the swit and either party fals without sufficiofin Degane.
cause to produce the ewidence on which he relies, the Court
may at once pronounce judgment, or may, 1f 1t thinks fit, after
frammg and recording 1ssues, adjourn the swib for the pro-

duetion of such evidence as may be necessary for its decision
upon such issues

ORDER XVI
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(The Purst Schedule Order XVI —Summonng-and Altend-
ance of Waitnesses)

QRDER XVI

Summontng and Attendance of Witnesses

1 At any time after the swt 1s nstituted, the parties may
obtamn, on application to the Court or to such officer as 1ib
appomnts mn this behalf, summonses to persons whose attend-
ance 1s 1equued either to give evidence or to pioduce doeu-
ments -

2 (1) The party applymng for a summons shall, before the
summons 15 granted and within a penod to be fixed, pay
mmto Court such a sum of money as appears to the Court to
be sufficient to defray the travelling and othe: expenses of
the person summoned m passing to and from the Court 1n
which he 1s 1equired to attend, and for one day’s attendance

(@) In determmmg the amount payable under this rule,
the Cowt may, i the case of any person summoned to give
evidence as an expert, allow reasonable 1emuneration for
the time occupled both m giving evidence and m peiforming
any work of an expeit character necessary for the case

(8) Where the Court 1s subordinate to a High Court, re-
gard shall be had, mn fixing the scale of such®expenses, to any
rules made i that behalf

3 The sum so paid mto Cowt shall be tendered to the
person summoned, at the time of serving the summons, if
b ean be served personally

4 (I) Where 1t appears to the Court or fo such officer as
1t appomts m this behalf that the sum pad mto Court 1s
not suffietent to cover such expenses or ieasonable rumunera-
tion, the Court may direct such further sum to be paid to
the person summoned ag appears to be mecessary on thab
account, and, m case of default m payment, may order such
sum to be levied by attachment and sale of the movesbla
property of the party obtaming the summons, or the Court
may discharge the person summoned, without requiring him
to give ewidence, or may both oider such levy and discharge
such person as aforesaid

2) Where
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(The Furst Schedule Order XVI—Summoning and Attend-
ance of Witnesses)

(2) Where 1t 18 necessary to detamn the person summoned
for a longer period than one day, the Court may, from time
to time, order the party at whose instance he was summoned
to pay mto Court such sum as 1s sufficient to defray the ex-
penses of his detention for such further period, and, 1n
default of such deposit being made, may order such sum to
be levied by attachment and sale of the moveable property
of such party, or the Court may discharge the person sum-
moned without requiring him to give evidence, or may both
order such levy and discharge such person as aforesad

5 Every sumwmons for the attendance of a person to give
evidence or to produce a document shall speeify the time
and place at which he 18 required {o attend, and also whether
hig attendance 1s required for the purpose of giving evidence
or to produce & document, or for both purposes, and any
particular document, which the person summoned 1s called on
to produce, shall be deseribed in the summons with reason-
able accuracy

6 Any person may be summoned to produce 2 document,
without being summoned to give ewvidence, and any person
summoned merely to produce a document shall be deemed
to have complied with the summons 1f he causes such docu-

ment to be produced mnstead of attending personally to pro-
duce the same

7 Any person present in Court may be required by the
Court to give evidence or to produce any document then and
there 1n his possession or power

8 Every summons under this Order shall be served as
nearlv as may be in the same manner as a summons to &
detendant, and the rules in Order V as to preof of service

shlall apply mn the case of all summonses served under this
rule

Expenses ok
witnesses
detained
more than
one day

Time, place
and purpose
of attendance-
to be specified
in summons

Summons tov
produce
document

Powet to
require
persons
resent in
ourt to give:
evidence or
roduco
ocument

Summons how
served

9 Bervice shall in all cases be made a sufficient time Time for
before the time specified 1n the summons for the attendance SSyné.

of the person summoned, to allow him a reasonable time for

preparation and for travellng to the place at which hs
attendance 18 required

10 (I) Where
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ance of Witnesses)

10 (1) Where a person to whom a summons has beer

1ssued ether to attend to give evidence or to produce a do~u-
ment fails to attend or to produce the document 1n com
phance with such summons, the Court shall, if the certificate
of the serving-officer has not been verfied by atfidavit, and
may, 1f 1t has been so verfied, examme the serving-officer on
oath, or cause him to be so examimed by another Court,
touching the service or non-service of the summons

(2) Where the Court sees reason to beleve that such evi-
dence or production 13 material, and that such person has,
without lawful excuse, failed to attend or to produce the
document in compliance with such summons or has mten-
tionally avoided service, 1t may 1ssue a proclamation requiring
him to attend to give evidence or to produce the docu-
ment at a fime and place to be named theremn, and a copy of
such proclamation ghall be affixed on the outer door or other
conspicuous part of the house i which he ordinarily resides

(3) In lieu of o at the time of issuing such proctamation,
or ab any time afterwards, the Cowbt may, mn 1its discretion,
1ssue a warrant, either with or without bail, for the arrest of
such person, and may make an order for the attachment of
lus property to such amount as 1t thinks fit, not exceeding
the amount of the costs of atbachment and of any fine which
may be imposed under rule 12

Provided that no Court of Small Causes shall make an
oider for the attachment of immoveable property

11 Where, at any thme after the ottachment of s pro-
perty, such person appears and satisfies the Court,—

(a) that he did not, without lawful excuse, fal to comply
w1'flh the summons or intentionally avoid service,
and,

(b) where he has failed to attend at the time and place
named mn a proclamation issued under the last
precedmg rule, that he had no notice of such pro-
clamation 1n time to attend,

th
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the Court shall direct that the property be released from
attachment, and shall make such order as to the costs of the

attachment as 1t thiwnks fit
12 The Court may, where such person does not appear, p.,eadretr
or appears but fails so to satisfy the Cowmt, impose upon him gt;‘;;g::ﬂb
such fine not exceeding five hundred rupees as 1t thinks fi,
having regard to lis condition m lfe and all the ewcum-
gtances of the case, and may order lus property, or any part
thereof, to be attached and sold or, if already attached
under rule 10, to be sold for the purpose of sabisfying all costs
of such attachment, together with the amount of the said

fine, if any

Provided that, if the person whose attendance 18 requured
psys 1nto Court the costs and fine aforesaid, the Court shall
order the property to be released from attachment

13 The provisions with regard to the attachment
sale of property in the execution of a decree shall, so far as
they are applicable, be deemed to apply to any attachment
and sale under this Order as 1f the person whose property 18
so attached wero a judgment-debtor

14 Subject to the provisions of this Code as to attend- Courtmay o

ance and appearance and to any law for the time beling 10 summon oo

force, where the Court at any time thinks it necessary to :”,‘,’,’,‘]’;';‘::w
examune any person other than a party to the swt and not *ut
called as s witness by a party to the suit, the Court may, of

Its own motion, cause such person to be summoned as a wit-

ness to give evidence, or to produce any document i his
possession, on a day to be sppointed, and may examine him

88 a witness or require him to produce such document

18 Bubject as last aforesaid, whoever 18 summoned to Dutyof
rsons

appear and give evidence 1n & swit shall atterid at the tune summened to
and place named m the summons for that purpose, and who- e
ever 18 summoned to produce a document shall erther attend S°*U™e™t
to produce 1t, or cause it to be produced, st such time and

place

16 (I) A person so summoned and attending shall, un- When tney
less the Court otherwise directs, attend ab each hearing unti] ™7 depart
the suit has been disposed of

(?) On the application of either part
y and the payment
through the Court of al] necessary expenses (if anl;)? the

Court
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(The Fust Schedule Order XVI —Summoning and Attend-
ance of Witnesses)

Court may requre any person so summoned and attending
to fmmsh security to attend at the next or any other hearng
or until the swt 18 disposed of and, i default of his furmsh-
ing such secur.ty, may order um to be detamned n the el

prison

17 The provimons of rules 10 to 13 shall, so far as they
are applicable, be deemed to apply to any person who having
attended 1m compliance with a summons departs, without
lawful excusé, i contravention of rule 16

18 Where any person arrested under a wairant is brought
before the Court i custody and cannot, owing to the absence
of the parties or any of them, give the ewidence or produce
the document which he has been summoned to give or produce,
the Court may require him to give reasonable bail or other
securiby for his appearance at such time and place as 1t thinks
fit, and, on svch hail or secunity being given, may release pim,
and, m defaulv of his giving such bail or security, mav order
him to be detamed 1n the ervil prison

19, No one shall be ordered to attend m person to give evi-
dence unless he resides—

(¢) within the local hmuts of the Court’s ordinary ongmal
junisdiction, or

(b) without such hmits but at a place less than fifty or
(where there 1s rallway or steamer communication
or other established puble conveyance for five-
°ixths of the distance between the place where he
resides and the place where the Courb 1s sibuate)

less than two hundied mileg distance - from the
Court-house

20 Where any party to a swit present in Court refuses,
without lawful excuse, when required by the Court, to give
evidence or to produce any document then and there 1 his
possession or puwer, the Court may pronounce judgment

agamst him or make such
thinks fit order m relation to the suit as 1t

N 21 Where any paity to a swt 13 requued to give evi-
hnﬁe or to produce a document, the prowisions as to witnesses
shall apply to hun so far as they are applicable
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ORDER XVII

’

Adjournments

1 (1) The Cowt may, if sufficient causz 1s shown, ab gy
any stage of the suit grant time to the parties or to any of e
them, and may from time fo time adjourn the hearing of the bearing

suit

(2) In every such case the Court shall fix a day for the ;.. r.q.
further hea ing of the swt, and may make such order as 1t Journment
thinks fit with respect to the costs occasioned by the adjourn-

ment

Piovided that, when the hearmg of evidence hss once
begun, the hearing of the swt shall be continued from day
to day until sll the witnesses in attendance have been ex-,
ammed, unless the Court finds the adjournment of the
hearing beyond the following day to be necessary for reasons
to be recorded

2 Where, on any day to which the hearng of the suit Prosadure If
1s adjourned, the parties or any of them fail to appear, the parties fall to
Court may proceed to dispose of the smt 1n one of the modes fangn on day
directed 1n that behalf by Order IX o1 make such other order

as 1t thinks fit

2 Wheie any party to a swt to whom time has been Court, may
granted fails to produce huis evidence, or to cause the attend- Proeed ot~
ance of his witnesses, or to perform any other act necessary ;Z‘tuherrwsrtyEr
to the further progress of the swit, for which time has been Dam?htxge
allowed, the Cowl may, notwithstanding such default, pro- evidence, eto..

ceed to decide the swit forthwith

ORDER XVIII
Hearing of the Suit and Ezamination of Witnesses

1. The plaintifi has the right to begin unless the defend- Right to
ant admuts the facts alleged by the plamtiff and contends Pe&™
that either 1n pomt of law o0 on some additional facts
alleged by the defendant the plamtiff Ts not entitled to any
part of the 1elief which he seeks, 1n which case the defendunt
has the nght to begm

2. (1) On
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2 (1) On the day fized for the hearing of the swb or on
any other day to which the hearing 1s adjourned, the party
having the mght to begin shall state his case and produce
his evidence 1n support of the 1ssues which he 1s bound to

prove

(2) The other parby shall then state his case and produce
his evidence (if any) and may then address the Court gene-

rally on the whole case

(3) The party begmming may then reply generally on the
whole case

3 Where there are several issues, the burden of proving
some of which hes on the other party, the parly begnmng
may, at his option, either produce his evidence on those
18sues or reserve 1t by way of answer to the evidence produced
by the other party, and, in the latter case, the party begn-
ning may produce evidence on those 1ssues after the other
party has produced all hig ewvidence, and the other party
may then reply specially on the ewidence so produced by
the party beginming, but the party beginning will then be
entitled to reply generally on the whols case

4 The evidence of the witnesses 1n attendance shall be
taken orally in open Court i the presence and under the
personal direction and supermntendence of the Judge

5 In cases m which an appeal 1s allowed the evidence
of each witness shall be taken down wrting, 1 the lan-
guage of the Cowt, by or i the presence and under the
personal direction and superintendence of the Judge, not
ordinanly n the form of question and answer, but m that
z}g & narrative, and, whep completed, shall be read over m
he presence of the Judge and of the witness, and the Judge
shall, if necessary, correct the same, and ghall sign 1t

o 6 1;\171&7hare the evidence 15 taken down 1mn a language different

ung;r tatdthhwh 16 18 given, and the witmess does not

dences ::1 tallcz e l?nguage In which 1 18 taken down, the ewi-
°n down m wntmng shall be inter

n the language 1 which 1t 1 given proted to bun

7 B
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7 Ewidence taken down under section 138 shall be m Evidence
the form prescribed by rule 5 and shall be read over end 1gs "
signed and, as occasion may require, mterpreted and cor- "

vected as if 1t were evidence taken down under that rule

8 Where he evidence 18 not taken down 1n wntmg by Mﬁmo,;,l,gm
the Judge, he shall be bound, as the examnation of each go.fi‘a%en““
witness proceeds, to make a memorandum of the substance jg"™
of what each witness deposes, and such memorandam shall
be wrtten and signed by the Judge and shall form paib of

the record

9 Where English ''s not the language of the Court, bub wnen evidence
ell the parties to the swit who appear 1n person, and the [oafbefaken
pleaders of such as appear by pleaders, do rot object to have
such evidence as 1s given in Englsh taken down in Enghsh,
the Judge may so take 1t down

10 The Court may, of its own motion or on the appliea- ,uo ooriowtar
tion of eny party or his pleader, take down any particular Jestionand
question and answef, or any objection to any question, if gg;;lfon

there appears to be any special reason for so dong

11 Where any question put to & witness 1s objected t0 questions
by a party or his pleader, and the Court allows the same to Sblsctedto,
be put, the Judge shall take down the question, the answer, b¥ Court
the objection and the name of the person malung 1t, together

with the decision of the Court thereon

12 The Court may record such remarks as it thinks mate- Remarks on
nal respecting the demeanour of any witness while under of witaeeasce

exagmination

13 In cases 1n which an appeal 18 not allowed, 1t shall Memorandum
1ok be necessary to take down the evidence of the witnesse® i wwsees
In wnting ab length, but the Judge, as the exammation of *°°*®
each witnesa proceeds, shall make a memorandum of the
substance of what he deposes, and such memorandum shall
be wntten and signed by the Judge and shall form part of -
the record

14 (1) Where the Judge 15 unsble to make & memo- Judge unable

vandum & required by this Order, he shall cause tne reason b0 make such

to record
of Teasons of hix
fnabllity
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of such mability to be recorded, and shall cause the memo-
randum to be made m writing from his dictation mm  opem

Court

(?) Every memorandum so made shall form part of the
record

15 (1) Where a Judge 1s prevented by death, trausfer
or other cause from concludimg the trial of a swit, s sue-
cessor may deal with any evidence or memorandum taken
down or made under the foregomg rules as 1f such ewidence
or memorandum had been taken down or made by him or
under his direction under the said iules and may proceed
with the swt from the stage at which his predecessor left 1t

(?) The provisions of sub-rule (I) shall, so far as they
are apphicable, be deemed to apply to evidence taken mn a
swt transferred under section 24

18 (I) Where a witness 1s about to leave the jumsdic-
tion of the Court, or other sufficient cause 1s shown to the
satisfaction of the Cowmt why his ewidence should be taken:
immediately, the Court may, upon the application of any
party or of the witness, at any time after the mstitution ot
the suit, take the evidence of such witness 1n manner heremn-
before provided .

(2) Where such evidence 1s not taken forthwith and 1n
the presence of the parties, such notice as the Court thinks
sufhelent, of the day fixed for the exarmnation, shall be
given to the parties

(8) The ev‘xdeuce 50 taken shall be read over to the wit-
Eess, and, 1f he admits 1t to be coirect, shall be signed by
m, and the Judge shall, 1if necessary, correct the same,

and shall q
0;1 1.)hse a;lllut 1g0 1, and 1t may then be read ab any hearing

nes:'( }:’ll‘he Court; may at any stage of a swt recall any wit-
Who has been examined and may (subject to the law of

evidence for the time being
him as the Court thinks f?{'.mb % foree) put such questions to

18 The Court ma
¥ at any stage of a swib ins
\ 3 ect any pro-
perty or {hing concerning which anv question r}r)la,y arlzep
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ORDER XIX ’
‘ Affidavits
1 Any Court may at any time for sufficient reason order power to
that any particular fact or facts may be proved by affidavit, g{;}ggme

or that the afhidavit of any witness may be 1ead at the hear- Bfoved by’

g, on such conditions as the Court thinks reasonable

Provided that where 1t appears to the Court that either .
patty bond fide deswes the production of a witness for cross-
examination, and that such witness can be produced, an
order shall not be made authonzing the ewidence of such
witness to be given by affidavit

2 (1) Upon any application evidence may be given by Power to

affidavit, but the Court may, at the instance of either party, attendance of
order the attendance for cross-examination of the deponent e et for
examination
(2) Such attendance shall be in Court, unless Lhe depo-
nent 18 exempted from personal appearance in Court, or the

Court otherwise directs

3 (I) affidavits shall be confined to such facts as the Matters to it
deponent 18 able of his own knowledge to prove, except on ahail be
mterlocutory appheations, on which statements of his behef confined
may be admitted prowided that the grounds thereof are

stated

(2) The costs of every affidamt which shall uunecessarily
set forth matters of hearsay or argumentative matter, or
copies of or estracts from documents, shall (unless the Court
otherwise Airects) be paid by the party filing the sama.

ORDER XX

Judgment and Decree

1 The Court, afler the case has been heard, shall pro- Judgment
nounce judgment in open Court, either at once or on some pronounced

future day, of which due notice shall be given to the parties
or thewr pleaders

2, A
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PG 2 A Judge may pronounce a Jjudgment written but mnot
}‘,’%’3{;‘,‘:‘};’, pronounced by hig predecessor

udge 8

g;?:mc?::;o 3 The judgment shall be dated and signed by the Judge
be eigned m open Court ab the time of pronouncing 1t and, when once

signed, shall not afterwards be altered or added to, save as
provided by section 152 or on review

Judgments of 4 (I) Judgments of a Court of Small Causes need not
auses
Courts contain more than the ponts for determuination and +he

decision thereon

Judgments of (2) Judgments of other Courts shall contamn a concise
other Courts  gtatement of tha case, the pomnts for determination, the deci-

sion thereon, and the reasons for such decision

ﬁgﬂrg et'glgltlm 5 In swts in which issues have been framed, the Courb
oneachissue shall state 1ts finding or decision, with the reasons therefor,
upon each separate 1ssue, unless the findng upon any one or

more of the 1ssues 18 sufficient for the decision of the switb

Contents 6 (I) The decree shall agree with the judgment, 1t shall
contain the number of the swb, the names and descriptions
of the parties, and particulars of the claim, and shall specify
clearly the relief granted or other defermination of the swt

(8) The decree shall also state the amount of costs in-
curred 1 the suit, and by whom or cut of what property and
m what proportions such costs are to be pad

(3) The Court may direct that the costs payable to one
party by the other shall be set off agawnst sny sum which 18
admitted or found to be due from the former to the latter

Date of docres, ¢ The decree ghall bear date the day om which the judg-
ment was pronounced, snd, when the Judge has satisfied
himself that the decree has <been drawn up 1 accordance
with the judgment, he shall sign the decree

Procedure ' 8 Where a Judge has vacated office after pronouncing

;’,i‘;’:aﬂ,;‘g? judgment but without signing the decree, a decres drawn

&%gegg&e up a accordance with such judgment may be signed by ks
successor or, if the Court has ceased to exwst, by the Judge
of any Court to which such Court was subordnate

8 Where
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9 Where the subject-matter of the suit 13 immoveable Deareo for
property, the decree shall contan & description of such pro- l?(?g‘;te;b]e
perty sufficient to 1dentify the same, and where such pro- PP
perty can be identified by boundaries or by numbers m a
record of settlement or survey, the decree shall specify such

boundaries or numbers

10 Wh;re the swt 1e for moveable property, and the Decree for
decree 18 for the delivery of such property, the decree shall g%;eeg:;e
also state the amount of money to be paid as an slternative

if delwvery cannot be had

11 (1) Where and 1n so far as a decree 15 for the pay- Decreemay
ment of money, the Court may for any sufficient reason at pevment by
nstalments
the time of passing the decree order that payment of the
amount decreed shall be postponed or shall be made by
mstalments, with or without nterest, notwithstanding any-
thing contamed n the contract under which the money (s
payable .

(?) After the passing of any such decree the Cowrt may, Order, after
on the application of the judgment-debtor and with the payment by
consent of the decree-holder, order that payment of the ™™™
amount decieed shall be postponed or shall be made by
mstalments on such terms as to the payment of interest, the
attachment of 1he property of the judgment-debtor, or the

taking of security from him, or otherwise, as 1t thinks fit

12 (1) Where a swit 18 for the recovery of possession of Decree for
possession and
mnmoveable property and for rent or mesne profits, the Court mesne profits

may pass & decree-— .

+

[

(a) for the possession of the property,

(b) for the rent or mesne profits which have - accrued
on the property during a period prior to the
mstitulion of the swt or directing sn inqury
as to such rent or mesne profits,

(¢) dwecting an inquiry as to rent or mesne profits from
the metitution of the swb untile—

(1) the denvery of posséssion to the decree-holder,
(n) the
161
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(1) the relmquishment of possession by the judgment-
debtor with notice to the decree-holder. through

the Court, or

(m) the expiration of three years from the date of the
decree,

whichever event first occurs

(®) Where an mquiry 18 directed under clause (b) or
clause (c), a final decree n respect of the rent or mesne pro-
fits shall be passed 1n accordance with the result of such
mqury

13 (I) Where a swit 1s for an account of any property
and for its due administration under the decree of the Court,
the Court shall, before passing the final decree, pass a preh-
mmary decree, ordering such accounts and mquiries to be
taken and made, and giving such other directions as 1t thinks
fit

() In the adnmmstration by the Court of the property
of any dec=ased person, if such propeity pioves to be n-
sufficient for the payment mn full of lis debts and Labih‘ses,
the same rules shall be observed as to the iespective mghts
of secuted and uvnsecured creditors and as to debts and
Liabilities provable, and as to the valuation of annwties and
future and contingent bhabilities respectively, as may be m
force for the time¢ beng, withmn the local limts of the Court
m which *he admunistration swbt 1s pending with respect to
the estates of persons adjudged or declared insolvent, and
all persons who 1 any such case would be enfitled to be
paid out of such property, may come in under the preh-
minary decree, and make such claims agamnst the same as
they may respectively be entitled to by virtue of this Code

14 (I) Where the Court decrees a claim to pre-emption
mn respect of a particular sale of property and the purchase-
money has not been paid mto Court, the decree shall-—

(2) specify a day on or before which the purchase-money
shall be so paid, and

(b) dwect that on payment mto Court of such pur-
chase-money, together with the costs (if any)
- decreed
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decrced aganst the plamntiff, on or before the
day referred to in clause (a), the defendant shall
deliver possession of the property to the plantuff,
whose title thereto shall be deemed to have
accrucd from the date of such payment, but that,
if the purchase-money and the costs (uf any) are
not so paid, the suit shall be dismssed with costs

(%) Where the Court has adjudicated upon rival claims to
pre-emption, the decree shall direct,—

(¢) 1f and m so far as the claims decreed are equal
in degree, that the claim of each pre-emptor
comnplying with the provisions of sub-rule ()
shall take effect in respect of a proportionate
share of the property including any proportionate
ghare 1n respect of which the claim of any pre-
emptor faing to comply with the sad provisions
would, but for such default, have taken effect, and,

(b) if and 1n so far as the claims decreed are different 1n
degreo, that the claum of the inferior pre-emptor
shall not take effect unless and until the superior

pre-emptor has faled to comply with the seid
provisions

L}

15 Wkeie a swt 1s for the dissolution of a partnership,
or the taking of partnership accounts, the Court, before pass-
ng a final decres, may pass a prelummary decree declaring
the proportionale shares of the parties, fixing the day on
which the partnership shall stand dissolved or be deemed to
have been dissolved, and directing such accounts to be taken,
and other ects to be done, as 1t thinks fit

16 In a swt for an account of pecumiary transactions
between a principal and an agent, and in any other swit not
heremnbefors provided for, where 1t 1s necessary, 1n order to
ascertamn the amount of money due to or from any paity,
that an account should be teken,” the TCourt shall, before

passing 1ts final decree, pass a prehimmary decree directing
such accounts to be taken as 1t thinks fit

17 The Court may ether by the decree dwecting an
account to be taken or by any subsequent order give special
directions with regard to the mode m which the aceount 18

to
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to be taken or vouched and in parficular may direct that m
taking the account the books of account in wiich the accounts
in question have been kept shall be taken as prima facte
evidence of the truth of the matters therem contamed with
liberty to the parties interested to take such objection thereto
as they may be advised

18 Wheie the Court passes a decree for the partition
of property or for the separate possession of a share therem,
then,—

(I) it and mm so far as the decree 1elates to an estate
agsessed to the payment of 1evenue to the Govern-
ment, the decree shall declaie the ughts of the
seveial parties interested in the property, but shall
direct such partition or separation to be made by the
Collector, or any gazetted suboidinate of the Col-
lector deputed by him in this behalf, mn accordance
with such declaration and with the provisions of
<eetion 54,

(%) if and 1 so far as such deciee relates to any other
umuoveable property<or to moveable property, the
Court may, 1f the partition or separation cannot be
conveniently made without fwither inquiry, pass a
prelmunary  decree declarng the nghts of the
several parties interested 1n the property and giving
such further directions as may be required

19 (1) Where the defendant has been allowed a seb-off
agamnst the claim of the plantiff, the decree shall state what
amount 18 due to the plamtiff and what amount 13 due to

the defendant, and shall be fo the recovery of any sum wkich
appears to be dus to either party

, (2)dAny decrec passed m a swb 1n which a set-off 18
clairaed shall be subject to the same provisions in respect of

appeal to which 1t would have been subject 1f no sst-off had
been claimed

(3) The provisions of this rule shall apply whether the set-
18 admussible under rule 6 of Order VIIT or otherwise

20 Certified copies of the judgment and decree shall be

furmshed to the parties on application to the Court, and at.
their expense

off

ORDER XAl
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ORDER XXI
Ececution of Decrees and Orders

Payment under Decree

1 (I) All inorey payable under a decree shall be pad as
follows, namely —

(a) mto the Court whose duty 1t 13 to execute the decree,
or

(b) out of Court: to the decree-holder, or
(c) otherwise as the Court which made the decree directs

(2) Where any payment is made under clause (a) of sub-
rule (I), notice of such payment shall be given to the decree-
‘holder

2. (1) Where any money payable under a decres of any
lond 18 paid out of Court, or the decree i3 otherwise adjusted
m whole or m part to the satisfaction of the deciee-holder,
the decree-holder shall certify such payment or adjustment
‘to the Court whose duty 1t 18 to execute the decree, and the
Court shall record the same accordingly

(?) The judgment-debtor also may inform the Court of
such payment or adjustment, and apply to the Cowmt to 1ssue
a notice to the decree-holder to show cause, on & day to be
fixed by the Court, why such pdyment or adjustment should
not be recorded as certified and if, after service of such
notice, the decrce-holder fails to show cause why the payment
or adjustmoent should not be recorded as certified, the Court
shall record the same accordingly

(3) A payment or edjustment, which has not been certi-
fied or recorded as aforesmid, shall not be recognized by any
Court executing the decree

Courts executing Decrees

3 Where 1ramoveable property forms one estate or teaure
situate within the local Limts of the jursdiction of two or
more Courts, any one of such Courts may attach and sell
the entire estate or tenure ~

4 Where
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4 Where a decree has been passed mm a suit of which the
value as set forth mn the plamt did not exeeed two thousand
rupees and which, as regards its subject-matter, 18 not ex-
cepted by the law for the tume bemg in force from the cogmiz-
ance of erther a Presdency or a Provincial Court of Small
Causes, and the Court which passed 1t wishes 1t to be exe-
cuted in Caleutta, Madras, [or Bombay], such Court may
send to the Court of Small Causes in Caleutta, Madras, Hor
Bombay] as the case may be, the copies and certificates
mentioned m rule 6, and such Court of Small Causes shall

thereupon execute the decree as if 1t had been passed by
itself

b Where the Court to which a decree 18 to be sent for
execution 13 situate within the same district as the Court
which passed such decree, such Court shall send the same
dwrectly to the former Court Bub, where the Court to which
the decree 18 to be sent for execution 1s sibuate m a different
district, the Court which passed 1t shall send 16 to the District
Court of the district ;n which the decree 18 to be executed

6 The Court sending a decree for execution shall send—
(a) & copy of the decree,

(b) a certificate setting forth that satisfaction of the
decree has not been obtammed by execution
within the jurisdiction of the Court by which 1t
was passed, or, where the decree has been executed
1n part, the extent to which satisfaction has been

oltamned and what part of the decree remans un-
satisfied, and

(¢) a copy of any order for the execution of the decree,

or, 1f no such order has been made, & certificate
to that effect

7 The Court to which a decree 13 so sent shall cause
such’ coples and certificates to be filed, without any further
Droof of the deeree or order for execution, or of the coples
thereof, unless the Court, for any special reasons to be re-
corded under the hand of the J udge, requires such proof

8 Where

! These words were substituted for the words * Bombay or Rangoon **

by para 3and Sch T of th G
Laws) Order, 1937 ® Governmnt of India {Adaptation of Indian
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8 Where such copies are so filed, the decree or "order Exeoution of
may, 1f the Court to which 1t 18 sent 18 the District Court, be order by
executed by such Court or be transferred for execution to OHIYe,

any subordinate Court of competent jurisdiction sent

9 Where the Court to which the decree 1s sent for execu- “ﬁfgg“&%bv
tion 18 « High Court, the decree shall be executed by such ofdeareo - by
Court 1n the same manner as 1f 1t had been passed by such other Court.
Court 1n the exercise of 1its ordinary orgmal el jursdie-
fion

-,

Applicatron for execution

10 Where the holder of a decree desires to execute 1b, 4 o
he shall apply to the Court which passed the decrce or to forexecution,
the officer (1if any) apponted in this behalf, or if the decree
has bern sent under the provisions heremnbefore contammed to
snother Coutt then to such Court or to the proper officer
thereof

11 (I) Where a decree 18 for the payment of money the o
Court may, on the oral application of the decree-hclder st #PPication
the time of the passing of the decree, order 1mmediate execu-
tion thereof by the arrest of the judgment-debtor, prior to
the preparatiou of a warrant if he 18 within the precinets of
the Courf

(?) Bave as otherwise provided by sub-rule (1), every Written
application for the execution of a decree shall be 1 wnting, epplloatlon
signed and venfied by the applicant or by some other person
proved to the satisfaction of the Court to be acquamted with
the facts of the case, and shall contamn 1 a tabular form the
following particulars, namely —

(@) the number of the swuit,

(b) the names of the parties,
(¢) the date of the decree,

(@) whether any sppeal has been preferred from the
decree,

(¢) whether any, (and if any) what, payment or other ad-
Justment of the matter 1n controversy has been _
made between the parties subsequently to the
decree,

(f) whether
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(/) whethe, any, and (f any) what, previou. applica-
tions have been made for the execution of the
decree, the dates of such applhecations and thew

reswtn,

(9) the smount with nterest (if any) due upon the
decree, or other relief gianted thereby, together
with particulars of any cross-decree, whether
passed before or after the date of the decree sought
to be executed,

(k) the amount of the costs (1f any) awarded,

(:) the name of the person agamnst whom execution of
the decree 1s sought, and

(7) the mode 1n which the assistance of the Court is re-
quired, whether—

() by the delivery of any property specifically decreed,
(1) by the attachment and sale, or by the sale withoub
attachment, of any propeity,
(u2) by the arrest and detention 1n prison of any peison,
() by the appontment of a receiver,
(v) clherwise, as the nature of the relief granted may
require
1(3) The Court to which an appheation 1s made under sub-
rule (€) may require the applicant to produce a certified copy
of the decree

Application

f
of mogammon 12 Where an application 1s made for the attachment of

property nob any moveable j1operty belonging to a judgment-debtor but

judgrment- -
gggst&x;{son. sgghlc?atﬁi 20508531011, the decree-holder ghall annex to the
Lppc 0 inventory of the property to be attached, con-
g & teasonably accurate description of the same
%gx%l%c%giﬁn anylfmzmi(::blau application 15 made for the attachment of
ent of able property bel
% :é’;,"é%," shall contn ot thn b tz_ elonging to a judgment-debtor, 1t
nain
in
i ats (a) & descaiplion of such property sufficient to identify the

iame an(;i » 10 case such property can be identified
y ouundaries or numbers m g record of settlement

Cr svrvey, a specifi
cation of such b
nmbers . and oundaries or
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4

(b) a specification of the judgment-debtor’s share or in-
terest 1 such property to the best of the belief
cf the applicant, and so far as he has been sble
to ascertain the same
14 Where an application 13 made “for  the attachment Powerto

quire
of any land which 1s registered m the office of the Collector, :cist“rjfédmm
the Cowt may require the applicant to produce a certified rc:g:gﬂ;

extract from the register of such office, specifying the persons certain cases.
registered as proprietors of, or as possessmng any transferable

mterest 1in, the land or 1ts revenue, or as hable to pay

revenue for the land, and the shares of the registered pro-

prietors

15 (I) Where a decree has been passed jomtly n favour Apelleation

of more persons than one, any one or more of such persons ggclgmomm
may, unless the decree imposes any condition to the confrary,
apply for the execution of the whole decree for the bemefit of
them all, or, where any of them has died, for the benefit of

the survivors and the legal representatives of the deceased

(?) Where the Court sees sufficient cause for allowing the
-decree to be executed on an application made under this rule,
1t shall make such order as 1t deems necessary for protecting
the interests of the persons who have not joined in the apph-
cation

16 Where a decree or, if a decree has been passed jomt- Application
ly m favour of two or more persons, the interest of any b‘?frﬁ?s‘}ergg
decree-holder in the decree 1s transferred by assignment m ° decree
writing or by operation of law, the transferee may apply for
execution of the decree to the Court which passed 1t, and the
decree may be executed mn the same manner and subject to
the same conditions as if the application were made by such
decree-holder

Provided that, where the decree, or such interest as afore-
ssid, has been transferred by assignment, notice of such
application shall be given to the transferor end the judg-
ment-debtor, and the decree shall not be executed until the
“Court has heard thewr objections (if any) to 1ts execution

Provided also that, where a decree for the payment of
money against two or more persons has been transferred to
«one of them, 1t shall not be executed agamst the others

17 (1) On
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Procedute on 17 (I) On recerving an application for the execufion of
Toclvioe n & decree as provaded by rule 11, sub-rule (2), the Court shall

g%’d?cfrggmm ascertarn whether such of the requrements or rules 11 to 14
as may be applcable to the case have been comphed with,
and, 1f they have not been complied with, the Court may
reject the application, or may allow the defect to be reme-
died then and there or within a time to be fixed by 1t

(2) Where an applhication 1s amended under the provi-
sions of sub-rule (I), 1t shall be deemed to have been an
application 1 accordance with law and presented on the date
when 1t was first presented

(3) Every amendment made under this rule shall be
signed or mmtialled by the Judge

() When the apphcation 18 admitted, the Court shall
enter 1n the proper register a note of the application and
the date on which 1t was made, and shall, subject to the
provisions heremafter contaned, order execution of the decree
according to the nature of the application

Provided that, m the case of a decree for the payment
of money, the value of the property attached shall, as nearly
as may be, correspond with the amount due under the decree.

Execution tn 18 (I) Where appheations are made to a Court for the
deorees > eXecution of cross-decrees in separate swits for the payment
of two sums of money passed between the same parties -and
capable of execution at the same time by such Court, then—

(a) if the two sums are equal, satisfaction shall be entered
upon both decrees, and

(b) of the two sums are unequal, execution may be taken
out only by the holder of the decres for the larger
sum and for so much ouly as remains aftter de-
ducting the smaller sum, and satisfaction for the
smaller sum shall be entered on the decree for the
larger sum as well ag satisfaction of the decree
for the smaller sum

. a(j) a’.sl‘ﬂlzlus rule shall be deemed to apply where either party
o e iglni: of one of the decrees and as well 1n respect of
n -debts due by the orgnal agsignor a8 1n respect of
Judgment-debts due by the assignee himgelf

10 (3) This
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(3) This rule shall not be deemed to apply unless—

(a) the decree-holder 1 one of the suts 1n which the
decrees have been made 18 the judgment-debtor in
the other and each party fills the same character in
both swts, and

(b) the sums due under the decrees are defimte

(4) The holder of & decree passed agamst several persons
jomtly and severally may treat 1t as a cross-decree m rela-
tion to a decree passed agamnst him singly in favour of one or
more of such persons

Hlustrations

(@) A holds a deciee agamst B for Rs 1,000 B holds a decree
agamnst A for the payment of Re 1,000 in case A faila to deliver certam
goods at e future day B caunot treat his decree as & cross decree
under this rale

(b) A and B, co plamntiffs, obtain a decree for Rs 1,000 agamnst C,
and C obtamns a decree for Rs 1,000 agamnst B C cannot treat s
decree as a cross decree under this rule

(¢) A obtans a decrea aganst B for Rs 1,000 C who 13 a trustee
for B, obtams a decree on behalf of B agamnst A for Rs 1,000 B
<annot treat O’'s decree as a cross decree under this rule

(d) A, B, C, D and E are jointly and severally liable for Rs 1,000
under a decree obtained by F A obtamns a decree for Rs 100 agamst
F smngly and applies for execution to the Court i which the joint
decrea 15 bemng executed F may treat his joint decree as a cross-
«decree under this rule

19 Where application 18 made to a Court for the execution Breontfon 14
of a decree under which two parties are entitled to recover claims under

sums of money from each other, then,— samo daoroe

(2) 1f the two sums are equal, satisfaction for both shall
be entered upon the decree, and,

(b) if the two sums are unequal, execution may be
taken oub only by the party entitled to the larger
sum and for so much only as remamns after deduct-
ing the smaller suim, and satisfaction for the smaller
sum shall be entered upon the decree

20 The provisions contamed in rules 18 and 10 shall apply Sagemceree®

and crosa~
claima
to decrees for sale m enforcement of a mortgage or charge ,:,&,&g:g,
21 The
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21 The Court may, in its discretion, 1efuse execution ab
the same tume agamst the peison and property of the judg-
ment-debtor

22 (1) Whete an application for execution 1s made—

(@) more than one year after the date of the decree, or
(b) aganst the legal representative of a party to the
decree ljor where an application 1s made for execu-

tion of a decree filed under the prowisions of sec-
tion 44A]

the Court executmng the deciee ghall 1ssue a notice to the
person agamnst whom execufion 1s applied for requuring him.
to show cause, on a date to be fixed, why the decree should
not be executed aganst him

Provided that no such notice shall be necessary in conse-
quence of more than one year having elapsed between the
date of the decree and the application for execution if the
application 1s made within one year from the date of the
last oider aganst the party aganst whom execution 1s ap-
phed fo, made on any previous application for execution,
or m consequence of the application being made agamst the
legal representative of the judgment-debtor, if upon a pre-
vious appheation for execution aganst the same peison the
Court has ordered execution to issue against him

(?) Nothmg m the foregomng sub-rule shall be deemed.
to preclude the Court from 1ssuing any process In execu-
uon of a decres without 1ssuing the notice thereby prescitbed,
if, for reasons to be recorded, 1t considers that the issue of

such notice would cause unreasonable delay or would defeat the
ends of justice

1 1323» (1) Where the person to whom notice 15 1ssued under the
ast preceding rule does not appear or does not show cause to
the satisfaction of the Cowt why the decree should not be
executed, the Court shall order the decree to be executed

() Where such person offers any objection to the execu-

tion of the decree, the Court
, shall
and make such order as 1t thmksaﬁt consider such objection

Process:

1 These words
ment) Act, 1937 (;vg}el?ggt)%d by s 3 of the Code of Civil Procedure (Amends
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Proccss for Execution

24 (1) When the prehminary measures (if any) required
by the foregoing rules have been taken, the Court shall, unless
1t sees cause to the contrary, 1ssue its process for the execu-
tion of the decree

(2) Every such process shall bear date the day on which
1t 18 .9sued, and shall be signed by the Judge or such officer
as the Court may appomt in this behalf, and shall be sealed
with the seal of the Court and delivered to the proper officer
to be executed R

(8) In every such process a day shall be specified on ot
before which 1t shall be executed

25 (1) The officer entrusted with the execution of the
process shall endorse thereon the day on, and the manner 1n
which 1t was executed, and, if the latest day specified in the
process for the return thereof has been exceeded, the reason
of the delay, or, 1f 1t was not executed, the reason why 1t was
not executed, and shall return the process with such endorse-
ment to the Court

(%) Where the endorsement 1s to the effect that such
officer 18 unable to execute the process, the Court shall ex-
amine him touching s alleged 1nabiity, and may, 1f at
thinks fit, summon and examine witnesses as to such 1n-
ability, and shall record the result

Stay of Execution

26 (I) The Court to which a decres has been sent for
execution shall, upon sufficient cause being shown, stay the
execution of such decree for a reasonable time, to enable the
judgment-debtor to apply to the Court by which the decree
was passed, or to any Court having appellate junisdiction 1n
respect of the decree or the execution thereof, for an order
to stay cxecution, or for any other order relating to the decree
or execution which might have been made by such Court of
first nstance or appellate Court 1f execution had been 1ssued
thereby, or 1f application for execution had been made thereto

(?) Where
173.
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debtor

2) Where the property or person of the judgment-de
haa(b)een geized under an execution the Court which issued
the execution may order the restitution of such properby or
the discharge of such person pending the result of the appl-

eation

(3) Befors making an order to stay execution or for the
restitution of property or the discharge of the judgment-
debtor, the Court may require such gecurity from, or mmpose
such conditions upon, the judgment-debtor as 1t thinks fit

27 No order of restitution or discharge under rule 28
shall prevent the property or person of & judgment-debtor
from being retaken m execution of the decree sent for execu-
tion

28 Any order of the Court by whick the decree was
passed, or of such Court of appeal as aforesaid, i relation o
the execution of sueh decree, shall be binding upon the
Court to which the decree was sent for execubion

.29 Where a suit 19 pending m any Court agamnst the
bolder of a decres of such Court, on the part of the person
agamnst whom the decree wag passed, the Court may, on such
terms as to secunty or otherwise, as 1% {hnks fit, stay execu-
tion of the decree until the pending suit has been decided

Mode of execution

other relief, may be executed by the detention m the il
prison of the Judgment-debtor, or by the attachment sand
sale of lug property, or by hoth

f31 (1) Where the decree 15 for any specific moveabls,
211; or any share 1 a specific mmoveable, 1t may be executed by
& seizure, 1f practicable, of the moveable or share, and by

the )
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Livery thereof to the party to whom 1t has been ad-
-;ﬂgggg, o:y to such person as he appomnts to receive delfw:iy
on his behalf, or by the detention in the civil pmson of the
judgment-debtor, or by the attachment of g property, or
by both
- (2) Where any attachment under sub-rule (I) has re-
mamed 1m force for six months, 1f the judgment-debtor has
not obeyed the decree and the decree-holder has appled to
have the attached property sold, such property may be =old,
and out of the proceeds the Court msy award to the decree-
holder, 1 cases where any amount has been fixed by the
decree to be paid as an alternative to dehwery of moveable
property, such amount, and, m other cases, gsuch compensa-
tion as 1t thiks fit, and shall pay the balance (if avy) to the
judgment-debtor on his appheation
(3) Where the judgment-debtor has obeyed the decree
and paid all costs of executing the same which he 1s bound
to pay, or where, at the end of six months from the date of
the attachment, no application to have the property sold has
been made, or, if made, has heen refused, the attachment
shall cease

32 (I) Where the party against whom a decree for the Decree for

specifio
. performance
specific performance of a contract, or for restitution of con- performance, |
jugal nghts, or for an injunction, has been passed, hag had of conlugal-

an opportumity of obeying the decree and has wilfullr failed :’ﬂ‘,{j“',,‘,’&f“,’;‘

to obey it, the decree may be enforced [in the case of a
decree for restitution of conjugal rights by the attachment of
his property or, mn the case of a decree for the specfic per-
formance of a contract or for an mjunction] by his detention
in the civil prison, or by the attachment of his property, or
by both

(%) Where the party sganst whom a decree for specific
performance or for an injunction has been passed 18 a cor-
poration, the decree may be enforced by the attachment of
the property of the corporation or, with the leave of the
Court, by the detention m the civil prison of the dwectors or

other principal officers -thereof, or by both attachment and
detention ) T -

(3) Where

1'These words were imserted by s 2 of the Code of Cival Proced -
ment) Act, 1923 (20 of 1923 ) ® Coclo of Guvtl Procedure )Amend
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(3) Where any atbachment under sub-rule (I) o sub-rule
(2) has remaimned m force™for one year, if the judgment-debtor
has hot obeyed the decree and the deciee-holder has apphed
to have the attached property sold, such property may be sold,
and out of the proceeds the Court may award to the decree-
holder such compensation as 1t thinks fit, and shall pay the
balance (if any) to the judgment-debtor on ms application

(4) Where the judgment-debtor has obeyed the decree and
paid all costs of executing the same which he 18 bound to pay,
or where, at the end of one year fiom the date of the attach-
ment, no application to have the property sold has been made,
o1 if made has been refused, the attachment shall cease

(5) Wheie a decree for the specific performance of &
contract or for an injunction has not been obeyed, the Court
may, 1 lieu of or m addition to all or amy of the processes
aforesaid, direct that the act 1equued to be done may be done
so far as practicable by the decree-holder or some other person
appomnted by the Court, at the cost of the judgment-debtor,
and upon the act bemng done the expenses mcwied may be
aseertained 1n such manner as the Court may direct and may
be recovered as 1f they were included i the deciee

Illustration

A, 8 person of little substanes, erects a buwlding which renders un-
mhabitable a family mansion belonging to B A, i spite of his deten-
tion mn prison and the attachment of hs property, declines to obey
a decree obtamed agamst him by B and directing him to remove the
bwldmg The Court 18 of opimion that no sum reahizable by the sale
of A’s property would adequately compensate B for the depreciation
m the value of his mansion B may apply to the Court to remove the
bulding end may recover the cost of such removal from A 1n the execution
proceedings

33 (I) Notwithstanding anything in rule 82, the Court,
enher at the time of passing a decree ![agamnst a husband]
for the restibution of conjugal rights or at any time atterwards,
may order that the decree #[shall be executed in the manner
provided m this rule]

(2) Where

« * These words were inserted by 8 3 of the Code of Civil Procedure {Amend
ment) Act, 1923 (29 of 1923)
£ These words were substituted for the words *‘ shall not be executed
by detention in prison’”, thiud
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(2) Where the Cowt has made an order under sub-rule (I)
1* # * 3 may order that, m the event of the decree not
bemng obeyed within such period as may be fixed in this behali,
the judgment-debtor shall make to the decree-holder such
periodical payments as may be just, and, 1f it thinks fit, requre
that the judgment-debtor shall, to 1s satisfaction, secure to
the deciee-holder such periodical payments

(3) The Court may from time to time vary or modify
any order made under sub-rule (2) for the periodical payment
of money, either by altering the times of payment or by -
creasng or dimmshing the amount, o1 may temporanly sus-
pend the same as to the whola or any part of the monev so
ordered to be paid, and agamn revive the same, either wholly or
0 part as it may think just

(4) Any money ordered to be paid under this rule may
be recovered as though 1t were payable under a decree for
the payment of money

34 (I) Where a decree 13 for the execution of a docu-
ment or for the endorsement of a negotiable mstrument and
the judgment-debtor neglects or refuses to obey the decree,
the decree-holder may prepare a draft of the document or
endorsement 1n accordance with the terms of {he decree and
deliver the same to the Court

(8) The Court shall thereupon cause the draft to be served
on the judgment-debtor together with a notice requinng his
objectiong (if any) to be made within such time as the Court
fixes mm this behalf

(3) Where the judgment-debtor objects to the draft, his
objeclions shall be stated m wnting within such time, and

the Court shall make such order approving or altering the
draft, ag 1t thinks fit

(4) The decree-holder shall deliver to the Court a copy
of the draft with such salterations '(1£ any) as the Court may
have directed upon the proper stamp-paper 1f a stamp 18 re-
quired by the law for the time being n foree, and the Judge

or such officer as may be appointed 1n this behalf shall execute
the document sn delivered

i (6) The

*The words * and the decree holder 18 the wife® were omitted b
# 3 of the Code of Cival Procedure (Amendment) Act, 1923 (29 of 1923) v

17:7

Decree for
execution of
document, or
endorsement;
of negotiable
instrument



Decree for -
immoveable
Droperty

Deeree for
dehvery of
immoveable

occupaney of
tenant

Cinl Procedure [acT v

(The First Schedule Order XXI —Ezecution of Decrees and
Orders )

(5) The execution of & document or the endorsement of o
pegotiable mstrument under thig rule may be m the follow-

mg form, namely —

“C D, Judge of the Court of
(or as the case may be), for A B, m a swt by B F aganst
A B”,
and shall have the same effect as the execution of the doeu-
ment or the endorsement of the negotiable nstrument by
the party ordered to exzecute or endorse the same

(6) The Court, or such officer as 1t may appomnt m this
behslf, shall cavse the document to be registered if its registra-
tion 15 required by the law for the time being in force or the
decree-holder deswes to have 1t regstered, and may make
such order as 1t thmkg fit ag to the payment of the expenses
of the regstration

35 (I) Where a decree 13 for the delivery of any immove-
able property, possession thereof shall be delivered to the party
to whom 1t has been adjudged, or to such person as he may
appomt to receive delivery on s behalf, and, 1f necessary, by
removing any person bound by the decree who refuses to vacate
the property

(¢) Where a decree 1s for the joint possession of immove-
able property, such possession shall be deuvered by affixing
a copy of the warrant in some conspicuous place on the pro-
perty and proclaiming by beat of drum, or other customary
mode, abt some convenient place, the substance of the decree.

(3) Where possession of any bulding or enclosure 15 to be
delivered and the person possession, being bound by the
decree, does not afford free access, the Court, through its offi-
cers, may, after giving reasonable warning and facibty to any
z;oman not appearng m public according to the customs of

© country to withdraw, remove or open any lock or bolt or

break open sny door or do
any other act for pu
the decree-holder 1n possessmg % Recessary for pathne

Prosgrt;vll;eii a decree 13 for the delivery of any mmmoveable
o oceupy th € occupancy of a tenant or other person entitled
cuch 000{1 . e same and not bound by the decree to relinquish
affiing o pancy, the Court shall order delivery to be made by

€ @ copy of the warrant 1n some conspicuous place on the
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property, and proclaiming to the occupsnt by beat of drum or
other customary mode, at some convenent place, the substance
of the decree 1 regard to the property

Arrest and detention in the civil pniaon

87 (I) Notwithstanding anything 1n these rules, where Disaretlonary
an application 18 for the execution of a decree for the payment formis N
of money by the arrest and detention in the aval prison of & Judgment
judgment-debtor who 1s Lable to be arrested 1 pursuance of S ceuse
the application, the Court ![shall], mstead of 1ssuing a warrant detention fn
for his arrest, 18sue a notice caling upon him to appear before
the Court on a day to be specified 1n the notice and show

cause why he should not be committed to the el prison

2[Provided that such notice shall not be necessary if the
Court 18 satisfied, by affidavit or otherwise, that, with the
object or effect of delayng the execution of the decree, the
judgment-debtor is Lkely to abscond or leave the local limts
of the junsdiction of the Court ]

(2) Where appearance 18 not made in obedience to the /
notice, the Court shall, 1f the decree-holder so requres, issue
a warrant for the arrest of the judgment-debtor

88 Every warrant for the arrest of a judgment-debtor shall warrant for
direct the officer entrusted with its execution to bring him Sirect fadg-
before the Court with all convenient speed, unless the amount 2';,‘“.;.,"%‘:},’&3;”
which he has been ordered to pay, together with the interest 7

the;eon and the cost (if any) to which he 1g liable, be sooner
pa1

89 (I) No judgment-debtor shall be arrested 1n execubion Subsistence-
of a decres unless and until the decree-holder pays into Court wilowanee
such sum as the Judge thinks sufficient for the subsistence of
the judgment-debtor from the tims of his arrest until he can
be brought befors the Court

(?) Where a judgment-debtor 18 commmtted to the ciwl
prison n execution of a decree, the Court shall fix for lus
subsistence such monthly sllowance as he may be entitled
to according to the scales fixed under section 57, or, where

. no such

1This word was gubstituted for the word “ may” by 8 3 of th £
Cuvil Procedure (Amendment) Act, 1938 (21 of 1036) ~ &~ Code o
1 This proviso was added, #bid
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no such seales have been fixed, as 1t considers sufficient with
reference to the class to which he belongs

(3) The monthly allowance fixed by the Court shall be
supphed by the party on whose application the judgment-
debtor has been arrested by monthly payments 1in advance
before the first day of each month

(4) The first payment shall be made to the proper officer
of the Court for such portion of the cuirent month as remains
unexpired before the judgment-debtor 18 commutted to the
cwvil prison, and the subsequent payments (if any) shall be
made to the officer in charge of the civil prison

(5) Sums disbursed by the decree-holder for the subsistence
of the judgment-debtor in the civil prison shall be deemed to
be costs m the swuit

Provided that the judgment-debtor shall not be detamned 1n
the civil prison or arrested on account of any sum so disbursed

1[40 (I) When a judgment-debtor appears before the Court
m obedience to a notice 1ssued under rule 87, or is brought
before the Court after bemg arrested in execution of a decree
for the payment of money, the Court shall proceed to hear
the decree-holder and take all such evidence as may be pro
duced by him 1 support of his apphcation for execution, and
shall then give the judgment-debtor an opportumity of show-
g cause why he should not be commutted to the eivil prison

(?) Pending the conclusion of the inqury under sub-rule
(1) the Court may, mn 1ts discretion, order the judgment-
debtor to be detained mn the custody of an officer of the Court
or release him on his aarnishing secunity to the satisfaction of
the Court for his appearance when required

(3) Upon the conclusion of the mquiry under sub-rule
(1) the Court may, subject to the provisions of section 51 and
to the other provisions of this Code, make an oider for the
detention of the judgment-debtor n the civil puson and shall
m that event cause him to be arrested if he 13 not already
under arrest

Provided thab in order to give the judgment-debtor an
opportumity of satisfying the decree, the Court may, before

making

1 This section was substituted b
y 8 4 of the Code of Criminal Procedure
1(ﬁ::muldxnen;,) Act, 1036 (21 of 1936)  (This supersedes all modifications of
o rule made under s 122 of the Code up to the 27th October 1936)
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m;kmg the order of detention, leave the judgment-debtor mn
the custody of an officer of the Court for & specified period not
exceeding fifteen days or release hum on his furmshing secu-
nty to the satisfaction of the Court for s appearance at the
expiration of the specihed period if the decree be not sooner
satisfied

(4) A judgment-debtor released under this rule may be re-
arrested )

(5) When the Court does not make an order of detention
under sub-rule (3), 1t shall disallow the appleation and, if the
judgment-debtor 15 under arrest, direct his release ]

A

Attachment of property

41 Where a decree 1s for the payment of money the
decree-holder may apply to the Court for an order that—
(a) the judgment-debtor, or

(b) n the case of a corporation, any officer thereof. o
(¢) any other person,

be orally examined as to whether any or what debts ure owing
to the judgment-debtor and whether the judgment-debtor has
any and what other property or means of satisfying the decree,
and the Court may make an order for the attendance and
exammation of such judginent-debtor, or officer or other person,
and for the production of any books or documents

42 Where a decree directs an mmquiry as to rent or mesne
profits or any other .natter, the property of the judgment-
debtor may, before the amount dué from him has been ascer-

taned, be attached, as 1n the case of an ordinary decree for
the payment of money

43 Where the property to be attached 1z moveable pro-
perty, other than agricultural produce, mn the possession of the
judgment-debtor, the attachment shall be made by actusl

seizure, and the attaching officer shall keep the property

Examinationr
of judgment-
debtor as to

his property.

Attachmen ¢
in case of
decree for
rent or mesne
profita or
other matter,
amount of
et ion
subsequently
determined

Attachment
of moveable
gmpert,y other
han agricule
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in possession
of judgment~
ebtor

his own custody or in the custody of one of s subordinates, debte

and shall be responsible for the due custody thereof
Provided thet, when the property seized 1s subject to
speedy and natural decay, or when the expense of keepmng 1t

i custody 15 hkely to exceed its value, the attaching officer
may sell 1t at onece

44 Where
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44 Where the property to be attached is agricultural pro-
duce, the attachment shall be made by affixing a copy of the
warrant of attachment—

(¢) where such produce 18 a growing crop, on the land
on which such crop has grown, or

(b) where such produce has been cut or gathered, on the
threshing-floor or place for treadng out gramm or
the like or fodder-stack on or 1 which 1t 15 de-
posited,

and another copy on the outer door or on some other conspi-
cuous part of the house in which the judgment-debtor ordinarily
resides or, with the leave of the Court, on the outer door or on
some other conspicuous part of the house in which he carnes
on business or personally works for gam or in which he 1s known
to have last resided or carried on busmess or personally work-
ed for gamn, and the produce shall thereupon be deemed to
have passed into the possession of the Court

45 (1) Where agricultural produce 15 attached, the Court
gshall make such arrangements for the custody thereof as 1t
may deem sufficient and, for the purpose of enabling the Court
to make such arrangements, every application *for the attach-
ment of & growing crop shall specify the time at which 16 18
Likely to be fit to be cut or gathered

(%) Subject to such conditions as may be imposed by
the Court in this behalf either 1n the order of attachment
or 1 any subsequent order, the judgment-debtor may tend,
cut, gather and store the produce and do any other act neces-
sary for maturing or preserving 1t, and 1t the judgment-debtor
fals to do all or any of such acts, the decree-holder may,
with the permission of the Court and subject to the like condi-
tions, do all or any of them either by himself or by any person
appointed by him 1n this behalt, and the costs meurred by the
decree-holder shall be recoverable from the judgment-debtor as
if they were neluded m, or formed parb of, the decree

(3) Agricultural produce attached ss a growing crop shall
not be deemed to have ceased 4o be under attachment or to

zigulgzﬂre-attachment merely because 1L has been severed from

189 - (4) Where
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(4) Where an order for the attachment of a growing CIOP,
has been made at a considerable time before the crop 1s likely
to be ht to be cut or gathered, the Court may suspend the
execution of the order for such time as 1t thinks fit, and may,
o 1its discretion, make a further order prohibiting the removal
of the crop pending the execution of the order of attachment

(6) A growig crop which from 1ts nature does not admif
of bemng stored shail not be attached under this rule at any
time less than twenty days before the time at which 1t 18
likely to be fit to be cub or gathered

46 (1) In the case of— g;ngl;,;-;gtof
(a) & debt not secured by & pegotiable 1nstrument, and other
(b) & share 1n the capital of & corporation, E} 1?3%33-

(¢) other moveable property not 1n the possession of the debtor
judgment-debtor, except property deposited in, or
in the custody of, any Court, ,
the attachment shull be made by a written order prohibiting,~-

(i) . the case of the debt, the creditor from recovering
the debt and the debtor fiom making payment
thereof until the further order of the Court,

(1) 1n the case of the share, the person w whose name the
¢hare, may be standing from transferring the same
or recerving any dividend thereon,

(wi) m the case of the other moveable property except as
aforesaid, the person in possession of the same from
ging 1t over to the judgment-debtor

(?) A copy of such order shall be affixed on some conspicuous
part of the court-house and another copy shall be sent n the
case of the debt, to the debtor, n the cass of the share, to
the proper officer of the corporation, and, in the case ot the

other moveable property (except as aforesaid), to the person in
possession of the same

(3) A debtor prohubited under clause (ij of sub-rule (1)

-may pay the amount of s debt into Court, and §uch payment

shall discharge hum as effectually as payment to the part
entitled to receive the same 7 r .

h Attachment
share or mterest of the judgment-debtor 1 moveable property Jensmiy

belonging to him and another as co-owners, the attachment moveales
shall be made by & notice to the judgment-debtor prombiting

him
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him from transferrmng the share cr interest or charging 1t 1n

(The Furst Schedule

any way

' 48 (1) Wheie the property to be attached 1s the salary or
allowances of a public officer or of a servant of a rallway
company or local authonty, the Court, whether the judgment-
debtor or the disbursmg officer 1s or 13 not within the local
hmits of the Court’s jursdiction, may oider that the amount
shall, subject to the provisions of section 60, be withheld from
such salary or allowances either in one payment or by monthly
mstalments as the Court may direct, and, upon notice of the
order to such officer as ![the Central Government or the Pio-
vincial Government may by notification 1n thewr official
Garette] appomt 2[in this behalf,—

(a) where such salary or allowances are to be disbursed
within the local Iimits to which this Code for the
time bemng extends, the officer or other person whose
duty 1t 15 to disburse the same shall withbola and
remb to the Court the amount due under {he oider,
oL the monthly mstalments, as the case may le,

(b) where such salary or allowances are to be disbursed
beyond the said hmits, the officer or other person
within those limits whose duty it 1s to mstiuct the
disbursing authonty regarding the amount of the
salary or allowances to be disbursed shall remt to
the Court the amount due under the order, or the
monthly nstalments, as the case may be, and shall
direct the disbursing authorty to reduce the aggregate
of the amounts from time to time to be disbursed by
the aggregate of the amounts from time to time re-
raitted to the Court ]

(%) Where the attachable propoition of such salary or al-
lowances 15 already bemng withheld and remtted to a Court
10 pursuance of a previous and unsatisfied order of attachment,
the officer appomnted by 3[the Central Government or the
Provineial Government, as the case may be] mn this behalf

shall

* These words were substituted for the oru
gnal words bv para 3 and
?8157 I of the Government of Inda (Adaptation of Indian I?aws) Order,
* These words were substituted for the
o 1
of C“-;:l Procedure (Amendment) Act, 1939 :‘!z%%‘; lggg)ds by o % of the Code
? These words were substituted for th
e words  th ”
‘Government of Tndig (Adaptation of Indian Laws) Ofd(:x? vf;g;nent Py the
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ghall forthwith return the subsequent order to the courb 1ssu-
ing 1t with a full statement of all the particulars of the existing

attachment

(8) Every order made under thus rule, unless 1t 18 retwned
in accordance with the provisions of sub-rule (%), shall, without
further notice o1 other process, bind [the Central Government
or the Provincial Government] or the ralway company or
local authority, as the case may be, while the judgment-deotor
1s within the local himits to which this Code for the time being
extends and while he 18 beyond those Lmuts 1f he 15 recelpt
of any salary or allowances payable out of His Majesty’s Indian
revenues or the funds of & ralway company carrying on busi-
ness m any part of Brnitish India or local authouty 1n Bntish
India, and 2?[the Central Government or the Provincial Gov-
ernment] or the railway company or local authouty, as the
case may be, shall be liable for any sum paid 1n contravention
of this rule .

49 (I) Save as otherwise provided by this rule, property
belonging to & partnership shall not be attached or sold 1n
execution of a decree other than a decree passed against the
firm or agamst the partners m the firm as such

(2) The Court may, on the apphication of the holder of &
decree agamnst s psrtner, make an order charging the nterest
of such partner in the partnership property and profits with
payment of the amount due under the decree and may, by the
same or a subsequent order, appoint a teceiver of the share of
such partner n the profits (whether already declared or
accruing) and of any other money which may be coming to him
1 respect of the partnership, and direct accounts and inguities
and make an order for the sale of such interest or other orders
as might have been directed or made 1f & charge kad been
made 1n favour of the decree-holder by such partner. or as the
circumstances of the case may require.

{(3) The other partner or partners shall be at hiberty at any
time-to redeem the interest charged or, in the case of a sale
being directed, to purchase the same

* (4) Every

1These words were substituted for the words * the Government '*~
by the Government of India (Adaptation of Indian Laws) Order, 1937

® These words wora substituted for the words “ the Government  hy

ara 3 and Sch I of the-Gove In,
o o rnment of India (Adaptation of Indian
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(4) Every application for an order under sub-rule (2) shall
be served on the judgment-debtor and on his partners or such
of them as are within British India

(5) Every appheation made by any partner of the judg-
ment-debtor under gub-rule (3) shall be served on the decree-
holder and on the judgment-debtor, and on such of the other
partaers as do not jom mn the appheation and as are within
British India

(6) Service under sub-rule (4) or sub-rule (5) shall be
deemed to be service on all the partners, and all orders made
on such apphecations shall be smilarly served

50 (I) Where a decree has been passed agamst a firm,
execution may be granted—

(a) aganst any property of the partnership,

(b) agamst any person who has appeared mn his own name
under rule 6 or rule 7 of Order XXX or who has
admitted on the pleadings that he 1s, or who has
been adjudged to be, a partner,

(c) aganst any person who has been individually served
a3 a partner with & summons and has faled to
appear

Provided that nothmg in this sub-rule shall be deemed to
Lt or otherwise affect the prowisions of section 247 of the
Indian Contract Aect, 1872

(%) Where the decree-holder clamms to be entitled to cause
the decree to be executed against any person other than such
& person as 1s referred to in sub-rule (), clauses (b) and (c),
ashlbemg a partner mn the firm, he may apply to the Court
ZOtcéll pa:szd the decree for leave, and where the Liabihty 18
hablh;pl:sed, su:lt:i Court may grant such leave, or, where such
A 1sputed, may order that the habihty of such person

1ed and determined n any manner in which any issue 1n
a swt may be tried and determined 7

detgfr)nlzzgelfn;he hability of any person has been tried and
er sub-rule (2), the order made thereon shall

have the same for.
ce and be subject to the sa
to appeal or therWlse a8 if 1t were a decr:eeme conditions as

4
decz('eza sg;z st agamst any property of the partnership, a
8 firm shall not release, render hable or other-

wise affect any part
arter therein u
nless he has b v
& summons to appear and angwer een served with
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51 Where the property 1s & negotiable mstrument not
deposited 1 a Court, nor i the custody of & puble officer,
the attachment shall be made by actual seizure, and tbe ins-
trument shall be brought 1nto Court and held subject to further
orders of the Court

52 Where the property to be attached 18 i the custody of
any Court or public officer, the attachment ghall be made by
s notice to such Court or officer, requesting that such pro-
perty, and any interest or dividend becoming payable thereon,
may be held subject to the further orders of the Court from
which the notice 1s 1ssued

Provided that, where such property 18 in the custody o
8 Court, any question of title or priority arising between the
decree-holder and any other person, not being the judgment-
debtor, olaiming to be interested in such property by virtue
of any assignment, attachment or otherwise, shall be deter-
mined by such Court

53 (I) Where the property to be attached 18 & decree,
either for the payment of money or for sale 1n enforcement of
& mortgage or charge, the attachment shall be made,—

(@) o the decrees were passed by the same Court, then by
order of such Court, and
(b) if the decree sought to be attached was passed by
another Court, then by the 1ssue to such other
Court of a notice by the Court which passed the
decree sought to be executed, requesting such
other Court to stay the execution of i1ts decree
unless and until—
(1) the Court which passed the decree sought to be
executed cancels the notice, or

(1) the holder of the decree sought to be executed or

his judgment-debtor apphes to the Court receiv-
g such notice to execute its own decree

Attachment
of negotiable
instrumente

Afttachmgnﬁ
of property
in ousa:d'y of
Court or
publicjoflicer

Attachmeng
of decreos

(%) Where o Court makes an order under clause (a) of sub- '

rule (I), or recerves an appheation under sub-head (u) of
clause (b) of the said sub-rule, 1t ghall, on the a‘,pphcutlon of
the creditor who has attached the decree or his judgment-
debtor, proceed to execute the attached decree and apply the

net proceeds in satisfaction of the deocres sought to be
executed

) (3) The
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(3) The holder of a decree sought to be executed by the
attachment of another decree of the nature specified 1n  sub-
rule (I) shall be deemed to be the representative of - the
holder of the attached decree and to be entitled to execute
such attached deciee 1n any manner lawfur for the holder

thereof

(4¢) Where the property to be attached mn the execution of
a decree 1s a decree other than a decree of the natwe referred
to i sub-rule (I), the attachment shall be made, by a notice
by the Court which passed the decree sought to be executed,
to the holder of the decree sought to be attached prohibiting
mm from tiansferrmg or chaiging the same m any way, and,
where such decree has been passed by any other Court, also
by sending to such other Court a notice to abstam from
executing the decree sought to be attached until such notice
15 cancelled by the Court from which 1t was sent

(5) The holder of a decree attached under this rue shall
&:ve the Court executing the deciee such information and
aid as may 1easonsbly be 1equired

(6) On the apphication of the holder of a deciee sought
to be executed by the attachment of another decree, the
Court malung an order of attachment vnder this 1ule shall
gve notice of such oider to the judgment-debtor bound by
the decree attached, and no payment or adjustment of the
attached decree made by the judgment-debtor 1 contraven-
ton of such order after leceipt of notice theicof, either
through the Court or otherwise, shall be recogmized by any
Court so long as the attachment remamns 1 force

é‘t&m%tm 5¢ (1) Where the Poperty 1s immoveable, the attach-
property ment shall be made hy an order prohibiting the judgment-

debtor from transferring op charging the property m any way,

d
22@::1 Pesons from taking any benefit fiom such tramsfer or

od (<) 'fhe order shall be Proclanmed at some place on or
x gszen 30 such property by beat of drum or othe: customary
pant a fantha copy of the order shall be affived op a conspieunus
o the couef; groperty and then upon g conspicuous  parb
paging 1‘wer -house, and also, wheie the property 1s  land
ik nue to the Government, 1 the office of the Collee-~

of the district 1 which the land 15 situate
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55 Where— ﬂ;mov:igzg
attor s
(@) the amount decreed with costs and all charges and gion of decree
expenses resulting from the attachment of any

property are paid mto Cowt, or -

(b) satisfaction of the decree 13 otherwise made through
the Court o1 certified to the Court or

(¢) the deciee 13 set aside or reversed,

the attachment shall be deemed to  be withdrawn, and, 1n
the case of immoveable property, the withdrawal shall, af
the judgment-debtor so deswes, be proclaimed at his expense,
and a copy of the proclamation shall be affixed 1n the manner
preseribed by the last preceding rule

56 Wheie the propeity attached 1s current comm or cur- g:gg&rof
rency notes, the Court may, at any time durmg the continu- colnor
ance of the attachment, direct that such com or notes, or & notesto party
part thereof sufhcient to satisfy the decree, be paid over to eutitled under

the party entitled under the decree to receive the same

57 Wheie any pioperty has been attached mn execution of Determination
a decree but by reason of the deciee-holder’s default the Court of sttachment.
18 unable tc proceed further with the application for execution,
1t shall either disrmiss the applicaticn or for any sufficient
reason adjourn the proceedings to a future date Upon the
dismmissal of such application the attachment shall cease

Investigation of claims and objections

58 (1) Where any claim 18 preferred to, or any objection Jpiestigation
18 made to the attachment of any property attached m execu- ggi&‘;fh"gég
tion of a decree on the ground that such property 1s not lLiable of, attached
to such attachment, the Court shall proceed to mvestigate the ropert
claim or objection with the hike power as regards the examina-
tion of the claxmant or objector, and in all other respects, as
if he was a party to the suit

Provided that no such nvestigation shall be made where
the Court considers that the claim or objection was designedly
or unnecessarily delayed

(2) Where
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(?) Where the property to which the claim or objection
applies has been advertised for sale, the Court ordering™ the
sale may postpone 1t pending the investigation of the claim
or objection

« 59 The claimant or objector must adduce evidence to sacw
that at the date of the attachment he had some mnterest in,
or was possessed of, the property attached

60 Where wupon the said wvesbigation the Court 1s
satisfied that for the reason stated in the claim or objection
such property was not, when attached, in the possession of
the judgment-debtor or of some person in  trust for hum, or
m the occupancy of a tenant o other person paymng rent to
him, or that, being in the possession of the judgment-debtor
at such time 1t was so mn s possession, not on his own
account or as his own property, but on account of or mn trusb
for some other person, or partly on lus own account and
partly on account of some other person, the Court shall make
an order releas.ng the property, wholly or to such extent as 16
thinks fit, from attachment

61 Where the Court 13 satisfied that the property was, ab
the time 1t was attached, m the possession of the judgment-
debtor as his own property and not on account of any other
person, or wag in the possession of some other person in trust
for hum, or 1n the oecupancy of a tenant or ofher person payng
rent to him, the Court shall disallow the clamm

62 Where the Court 15 satisfied that the property 18
subject to a mortgage or charge 1 favour of some person mot
In possession, and thinks fit to continue the attachment, 1t
may do so, subject to such mortgage or charge

63 Where a claim or an objection 1s preferred, the
party agamst whom an order 18 made may nstibute a swib
to establish the right which he claims to the property n dis-

pute, but, subject to the result of such suib, 1if any, the order
shall be conclusmve

-

Sale generally

64 Any Court executng a decree may order that any
property attached by 1t and hLable to sale, or such portion

theraof
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thereof as may seem necessary to satisfy the decree, shall be
sold, and that the proceeds of such sale, or a sufficient por-
tion thereof, shall be paid to the party entitled under the
decree to recerve the same

65 Save as otherwise prescribed, every sale i execu-
tion of a decree shall be conducted by an officer of the Court
or by such other person as the Court may appomt in this
behalf, and shsll be made by public auction 1n manner
preseribed

66 (I) Where any property 18 ordered to be sold by publiec
auction m execution of a decree, the Court shall cause a pro-
clamation of the intended sale to be made m the language of
guch Court

() Buch proclamation shall be drawn up affer notice to
the decree-holder and the judgment-debtor and shall state the
time and place of sale, and specify us fawly and acecurately
as possible—

(@) the property to be sold,

(b) the revenue assessed upon the estate or part of the
estate, where the property to be eold 18 an mterest
i an estate or m part of an estate paymng revenue
to the Government,

(¢) any mcumbrance to which the property 1s hable,

(@) the amount for the recovery of which the sale 18
ordered, and

(e) every other thing which the Court congiders material
for a purchaser to know 1n order to judge of, the
nature and value of the property

(3) Every application for an order for sale under this
rule ghall be accompanied by a statement signed and ven-
fied 1 the manner herembefore preseribed for the signing
and venfication of pleadings and containing, so far as they
are known to or can be ascertamned by the person making the
vertfication, the matters required by sub-rule (2) to be speci-
fied n the proclamation

(4¢) For
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(4) For the pwpose of ascertaiung the matters to be
specified 1 the proclamation, the Court may summon any
person whom 1t thinks necessary to summon and may ex-
amine him 1 respect to any such matters and requre him
to produce any document mn his possession or power relating:

thereto
Mode of 67 (I) Every proclamation shall be made and published,
making A
proclamdtion g pearly as may be, i the manner prescribed by rule 54, sub-
rule (2) ~

(?) Where the Court so directs, such proclamation shall
also be published 1n the I[official Gazette] or m a local
newspaper, or in both, and the costs of such publication shall
be deemed to be costs of the sale

» (3) Where property 1s divided into lots for the purpose of
being sold separately, 1t shall not be necessary to make a
separate proclamation for each lot unless proper notice of the
sale cannot, 1n the opmmion of the Court, otherwise be given

Time of gale 68 Save m the case of property of the kind descrmbed 1n
the proviso fto rule 43, no sale hereunder shall, without the
consent 1 wrting of the judgment-debtor, take place until
after the expiration of at least thirty days m the case of
immoveable property, and of at leas} fifteen days m the case
of moveable property, calculated from the date on which the
copy of the proclamation has been affixed on the court-house

of the Judge ordermg the sale
Adjournment
oF Stoppage 69 (1) The Court may, m 1ts discretion, adjourn any

o sale
sale hereunder to a specified day and hour, and the officer
conducting any such sale may 1in his diseretion adjourn the
sale, recording s reasons for such adjournment
Provideid that, where the sale 15 made m, or within the

precincty of, the courb-house, no such adjournment shall be
made without the leave of the Court

| ‘52) Where a sale 15 adjourned under sub-rule (@) for a
onger period than seven days, a fresh proclamation under

rule 67
iy ; A Ft]}éall be made, unless the judgment-debtor consents

(3) BEvery

* These words were gubst t
by par s ool tuted for the words “local official Gazette
by e Government of Indsa (Adaptation of Indan Laws) Order
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! (3) Every sale shall be stopped 1f, before the lot 1s knocked
down, the debt and costs (mncluding the costs of the sale) are
tendeved o the officer conducting the sale, or proof 18 given

‘to his satisfaction that the amount of such debt and zosts has
beest paid nio the Court which ordered the sale

70 Nothmg i rules 66 to 69 shall be deemed to apply Savingof
to any case mm which™ the execution of a decree has been
transferred to the Collector -

71 Any deficiency of price which may happen on a re- Defaulting

sale by reason of the purchaser’s default, and all expenses fusyerable
attending such re-sale, shall be certified to the Court or to resale
the Collector or subordinate of the Collector, as the case

may be, by the officer or other person holding the sale, and

shall, at the instance of either the decree-holder or the judg-
ment-debtor, be recoverable from the defaulting purchaser

under the prowisions relating to the execution of a decree

for the payment of money

72 (1) No holder of a decree 1n execution of which pro- Decree holder

perty 1s sold shall, without the express permussion of the arpey o o
Court, bid for or purchase the property Dbon
permission

() Where a decree-holder purchases with such permis-
son, the purchase-money and the amount due on the decree Where decree-
may, subject to the provisions of section 73, be set off agamnst Purchases

one another, and the Court executing the decree shall enter. decres may

up satisfaction of the decree n whole o1 1n part accordingly  payment
(3) Where a decree-holder purchases, by himself or through

another person, without such permission, the. Court may, 1f

1t thinks fit, on the application of the judgment-debtor or any

other person whose interests are affected by the sale, by order

set aside the sale, and the costs of such appheation and order,

and any deficiency of price which may happen on the re-sale

Enil all expenses attending 1t, shall be paid by the decree-

older

73 No officer or other person having any duty to perform Restriotion
n connection with any sale shall, either directly or indirectly, oF puahoce
bid for, scquire or atterapt to acque eny interest in  the °¥ °T°™

property sold

Sale
198
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Sale of moveable property -

‘Y4 (I) Where the property to be sold 18 agrcultural pro-
duce, the sale shall be held,—

(a) if such produce 15 a growing crop, on or near the
land on which such crop has grown, or,

(b) if such produce has been cubt or gathered, at or near
the_ threshing-floor or place for treading ouf
gramn or the like or fodder-stack on or ;. which 16 18

depomted

Provided that the Court may direct the sale to be held
at the nearest place of public resort, i1f 1t 13 of opimion that
the produce 1s thereby likely to sell to greater advantage

(®) Where, on the produce being put up for sale,—

(¢) a far price, mn the estimation of the person holding
the sale, 13 not offered for 1t, and

(b) the owner of the produce or a person authorized to
act n hus behalf applies to have the sale postponed
till the next day o1, if & market 15 held at the
place of sale, the next market-day,

the sale shall be postponed accordingly and shall be then
completed, whatever price may be offered for the produce

75 (I) Where the property to be sold 1s a growing crop
and the crop from 1ts nature admits of being stored but has
not yet been stored, the day of the sale shall be so fixed as
to admut of its bemng made ready for storing before the arri-
val of such day, and the sale shall not be held until the erop
has been cut or gathered and 1s ready for storing

(¥) Where the crop from 1ts nature does not admit of
being stored, 16 may be sold before 16 18 cut and gathered,
and the purchaser shall be entitled to enter on the land, and
to do all that 18 necessary for the purpose of tending and cutting
or gathering 1t

76 Where the property to be sold 1s a negotiable 1nstru-
ment or a share m a corporation, the Court may, instead of
directing the sale to be made by public auction, suthorize
the sale of such instrument or share through a broker

™ @
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77 (1) Where moveable property 18 sold by publie aluctlon
the price of each lot shall be paid at the time of s;e ({;
as soon after as the officer or other person holding ¢ ef ::h
directs, and m default of payment the property shall forth-
with be re-sold

(2) On payment of the purchase-money, the officer or other
person holding the sale shall grant a receipt for the same, and
the sale shall become absolute

(3) Where the movesble property to be sold 15 a share m
goods belonging to the judgment-debtor and a co-owner,
and two or more persons, of whom one 18 such co-owner,
respectively bid the same sum for such property or for any

lot, the bidding shall be deemed to be the bidding of the
co-owner .

78 No uregulanty in publishing or conducting the sale
of moveable property shall vitiate the sale, but any person
sustalning any 1njury by reason of such wrregularty at the
hand of any other person may mstitute a suit aganst him
for compensation or (f such other person 1s the purchaser)

for the recovery of the specific property and for compensation
i default of such recovery

79 (1) Where the pioperty sold 18 moveable property of
which actual seizure has‘been made, 1t shall be delivered fto
the purchaser

(%) Where the property sold 18 moveable property in the
possession of some person other than the judgmens debtor,
the delivery thereof to the purchaser shill be made by giving
notice to the person i possession prohibiting him fiom deliver-

Ing possession of the property to any person except the
purchaser

(3) Where the property sold 13 a debt not secured by a
negotiable nstrument, or i3 a share m a corporation, the
delivery thereof shall be made by a wntten order of the
Court prohbiting the ecreditor from recetvmg' the debt ,or
any interest thereon, and the debtor from making payment
thereof to any person except the purchaser, or prohibiting
the person 1n whose name the share may be standing from
making any transfer of the share to any person except the

purchaser
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purchaser, or receiving payment of any dividend or interest
thereon, and the manage:, secretary or other proper officer
of the corporation from permmtting any such transfer or
making any such payment to any person except the purchaser
Transforof 80 (I) Wheie the execution of a decument or the endorse-
Degotiable]  ment of the party in whose name a negotiable instrument or
8nd shares a shate 1m a coiporation 1s standing 1s required to transfer such
negotiable instiument or share, the Judge o such officer as
he may appomnt in this behalf may execute such document or
make such endorsement as may be necessary, and such execu-
tion or endorsement shall have the same effect as an execu-

tion or endorsement by the party

-

(8) Such execution or endorsement may be i the following
foom, namely —

A B by C D, Judge of the Court of (or as ‘the case may
be), n a swt by BE F agamst A B

(8) Untul the transfer of such negotiable instrument or
share, the Court may, by order, appoint some person to re-
cewve any interest or dividend due thereon and to sign a
recept for the same, and any receipt so signed shall be asg
valild and effectual for all puiposes as if the same had been
signed by the party himself

81 In the case of any moveable property not herem-

Vesting order

3§:§%ggpe iy before provided for, the Court may make an order vesting such
property m the purchaser or as he may direct and such pro-
perty shall vest accordingly

Sale of vmmoveable property

What Courta 82 Sales of immoveable property in execution of decrees

- Asi may be ordered by any Court other than a Cowt of Small
Causes

Postponement 83 (I) Where an order for the sale of immoveabl: pro-

of salo to perty has been made, if the judgment-debtor can satisfy the

(11‘;% “;8&1‘" Cowt that there 1s 1eason to believe that the amount of the
Talso stmount decite may be rased by the mortgage or lease or private
sale of such property, or some pait thereof, or of any other

mmmoveable property of the judgment-debtor, the Court

may,
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m;y, on his application, postpone the sale of the property
comprised 1n the order for sale on such ﬁermg and for such
period as 1t thinks proper, to enable him to raise the amount

(?) In such case the Court shall grant & certificate to the
judgment-debtor authorizing him within & period to be men-
tioned theremn, snd notwithstanding gnything contained 1
section 64, to make the proposed mortgage, lease or sale

Provided that all monies payable under such mortgage,
lease or sale shall be paid, not to the judgment-debtor, but
save 1 8o far as a decree-holder 18 entitled to set off such
money under the provisions of rule 72, mto Court

Provided also that no mortgage, lease or sale under this
rule shall become absolute until 1t has been confirmed by the
Court

(3) Nothing 1n this rule shall be deemed to apply to a
sale of property directed to be sold in execution of a decres
for sale 1 enforcement of a mortgage of, or charge on, such
property

84 (I) On every sale of ummoveable property the person Dopostt by
declared to be the purchaser shall pay immediately after such and re-sale ou
declaration a ‘deposit of twenty-five per cent on the amqunt o
of hig purchase-money to the officer or other person conducting

the sale, and 1n default of such deposit, the property shall
forthwith be re-sold

(2) Where 'the decree-holder 1s the purchaser and 18 en-
titled to set-off the purchase-money under rule 72, the Court
may dispense with the requirements of this rule

85 The full amount of purchase-money .payable shall be Time for

t in
paid by the purchaser mto Court before the Court closes on i:m‘}l‘i’;_
the fifteenth day from the sale of the property money

Provided that, in calculating the amount to be so paid into
Court, the purchaser shall have the advantage of any set-off
to which he may be entitled under rule 72

86 In default of payment within the period mentioned in §rgeegure In
the last preceding rule, the deposit may, 1f the Court thinks Peyment
fit, after defraying the expenses of the sale, be forfeited to
the Government, and the property shall be re-sold, and the
defaulting purchsser shall forfeit all claim to the property or
to any part of the sum for which 1t may subsequently be sold

37. Every
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(The Furst Schedule Order XXI —Ewecution of Decrees and
Orders ) .
87 Every re-sale of mmmoveable property, mn default of
payment of the purchase-money within the period allowed for
such payment, shall be made after the issue of a fresh pro
clamation 1n the manner and for the period herembefore
preseribed for the sale
88 Where the property sold i1s a share of undinided im-
moveable property and two or more persons, of whom one
18 & co-sharer, respectively bid the same sum for such pro-
perty or for any lot, the bid shall be deemed to be the bid
of the co-sharer

89 (I) Where immovesable property has been sold in execu-
tion of a decree, any person, either owmmng such property or
holding an interest therein by virtue of a title acquired hefore
such sale, may apply to have the sale set aside on s depositing
m Court,—

(@) for payment to the purchaser, & sum equal to 6ﬁve
per cent of the purchase-money, and

(b) for payment to the decree-holder, the amount specified
1n the proclamation of sale as that for the recovery
of which the sale was ordered, less any amount
which may, smnce the date of such proclamation of
sale, have been received by the decree-holder

(#) Wheile a person apples under rule 90 to set asde
the sale of is unmoveable property, he shall not, unless he
withdraws his application, be entitled to make or prosecute
an application under this rule

(3) Nothimg i this rule shall i1elieve the judgment-debtor
from any liabiity he may be under 1 respect of costs and in-
terest not covered by the proclamation of sale

90 (I) Where any immoveable pioperty has been sold .
execution of a decree, the decree-holder, or any person entitled
to share 1 a rateable distiibution of assets, or whose interests.
are affected by the sale, may apply to the Court to set aside
the sale on the ground of a materal uregulanty or fraud in
publishing or conducting 1t

Provided that no sale shall be set amde on the ground
of wregulanty or fraud unless upon the faci;s proved the

Courb
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Court 1s satisfied that the applicant has sustamned substantial’
mjury by reason of such wregularity or fraud
91 The purchaser at any such sale 1n execution of a decree appleation

may apply to the Court to set asde the sale, on the ground e

that the judgment-debtor had no galeable interest in the pro- %?l?u%o;léd

debtor having
perty sold no saleable

Interest
92 (1) Where no applheation 1s made under rule 89, rule 90 10 Znea
or rule 91, or where such npplication 15 made and disallowed, fobecome
the Court shall make an cider confirming the sale, and there- beset aside

upon the sale shall become absolute

(?) Where such application 1s made and allowed, end
whete, 1n the case of an application under rule 89, the de-
posit required by that rule 15 made within thity days from the
date of sale, the Court shall make an order setting asde
the sale -

Provided that no order shall be made unless notice of the
application has been given to all persons affected thereby

(3) No suib to set aside an order made under this rule

shall be brought by any peison aganst whom such order 18
made

93 Where a sale of immoveable property 1s set aside Return
under rule 92, the purchaser shall be entitled to an order for Poney tn
repayment of his purchase-money, with or without interest “°i® ¢

as the Court may direct, against any person to whom 1t has
been pard

94 Where a sale of immoveable property has become Cortificate to
absolute, the Court shall grant a certificate specifying tha PU i
property sold and the name of the person who at the time
of sale 15 declared to be the purchaser Such certificate shall
bear date the day on which the sale became absolute

95 Wheré the immoveable property sold 18 m the oc¢cu- peveryof
pancy of the judgment-debtor or of some person on lg behalf g;gg;‘;’n{’y"of
or of some person claming under a title created by the Judgment-
judgment-debtor subsequently to the attachment of such
property and a certificate in respect thereof has been granted
under rule 94, the Court shall, on the application of the
purchaser, order delivery to be made by putting such pur-
chaser o1 *any person whom he may appomt to recewve de-
livery on lis behslf 1n possession of the property, and, if

need
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peed be, by removing any person who refuses to vacate the
same

96 Where the property sold 1s in the occupancy of a
tenant or other person entitled to occupy the same and &
certficate 1 respect thereof has been granted under rule
94, the Court shall, on the application of the purchaser, order
delivery to be made by affixing a copy of the certificate of
sale m some conspicuous place on the property, and proclaim-
g to the occupant by beat of drum or other customary mode,
at some convenient place, that the interest of the judgment-
debtor has been transferred to the purchaser

Resistance to delwery of possession to decree-holder or
purchaser

97 (I) Where the holder of a decree for the possession of
mmmoveable property or the purchaser of any such property
sold 1 execution of a decree 15 resisted or obstructed by any
person 1 obtainmg possession of the property, he may make
an appheation to the Court complaiming of such resistance or
obstruction .

(2) The Court shall fix a day for investigating the matter
and shall summon the party agamst whom the application 18
made to appear and answer the same

98 Where the Court 1s salisfied that the resistance or ob-
struction was occasioned without any just cause by the judg-
ment debtor or by some other person ab his mstigation, 1t shall
direct that the applieant be put into possession of the property,
and where the spplheant 1s still resisted or obstructed n
obtaming possession, the Court may also, at the 1nstance of the
ppphicant, order the judgment-debtor, or any person acting
at his instigation, to be detained n the civil prison for a term
which may extend to thurty days

99 Whete the Court 1s satished that the resistance or
obstruction was occasioned by any person (other than the
judgment-debtor) claiming m good faith to be 1n possession of
the property on lis 6wn account or on account of some person

other than the judgment-debtor, the Court shall make an order
dismussing the applieation

100 (I) Where
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100 (I) Where any person other than the judgment- ll));sgggraggglon
debtor 18 dispossessed of immoveable property by the holder belder o®
of a decree for the possession of such property or, where P
such property has been sold in execution of a decree, by the
purchaser thereof, he may make an application to the Court
complaining of such dispossession .

(2) The Court shall fix a day for mnvestigating the matter
and shall summon the paity aganst whom the application 1s
made to appear and answer the same

101 Where the Court 1s satisfied that the applicant was Bona fide,
In possession of the property on his own account or on account Do reatored to
of some person other than the judgraent-debtor, 1t shall direct posecasion
that the applicant be put into possession of the property

102 Nothing mn rules 99 and 101 shall apply to resst- ll‘lptgues smot
ance or obstruction in execution of a decree for the possession transferee
of immoveable property by a person to whom the judgment-
debtor has transferred the property affer the nstitution of

the swib m wlhich the decree was passed or to the disposseszion
of any such person

103 Any party not bewng a judgment-debtor against whom orders
an order 15 made under rule 98, rule 99 or rule 101 may st~ Shfenre
tute & swit to establish the right whicH he claims to the present ™sUiasult

possession -of the property, but, subject to the result of such
sub (if any), the order shall be conclusive '

ORDER XXII

Death, Marniage and Insolvency of Parties

1 The death of plamtiff or defendant shall not cause the y,gatoment
swt to abate 1f the right to sue survives by party’s hb

2 Where there are more plamntiffs or defendants than one ¥ suo BurvIveE

Procedurs
and any of them dies, and where the right to sue survives to Where one of

wveral plalntifis
the surviving plamntiff or plamtiffis alone, or againgt the sur- or defondanta

dies and right
viving defendant or defendants alone, the Court shall cause to sussurvives

an
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an entry to that effect to be made on the record, and the swb
shall proceed at the instance of the swviving plamtiff or
plantiffs, or agamnst the surviving defendant or defendants

3 (1) Where one of two or more plamntiffs dies and the
ught to sue does not survive to the surviving plamtiff or
plamntiffs alone, or 2 sole plamntif or sole surviving plamtif
dies and the night to sue survives, the Court, on an applieation
made 1 that behalf, sbhall cause the legal representative
of the deceased plamtiff to be made a party and shall proceed
with the suit

() Where within the time lumited by law no application 18
made under sub-rule (I), the swt shall abate so far as the
deceased plawntiff 1s conceined, and, on the application of
the defendant, the Court may award to hum the costs which
he may have mcurred in defending the swt, to be recovered
from the estate of the deceased plamtiff

4 (I) Where one of two or more defendants dies and the
nght to sue does not survive agamnst the surviving defendant
or defendants alone, or a sole defendant or sole surviving de-
fendant dies and the mght to sue survives, the Court, on an
application made 1n that behalf, shall cause the legal represen-
tative of the deceased defendant to be made a party and shall
proceed with the swib °

(?) Any person so made a party may make any defence
appropriate to his character as legal representative of the
deceased defendant

(3) Where within the time lumted by law no applecation
18 made under sub-rule (I), the swit shall abate ag agamns} the
deceased defendant

5 Where a question arises as to whether any person is or
18 not the legal representative of a deceased plambiff or a.
deceased defendant, such question shall be determined by the
Court

6 Notwithstanding anything contained 1n the foregomng
rules, whether the cause of action survives or not, there shall
be no abatement by reason of the death of either party between

the-
202



oF 1908 ] Cinl Procedure.

{The First Schedule  Order XXII —Death, Marnage aena
Insolvency of Parties)

the conclusion of the hearing and the pronouncing of the judg-
ment, but judgment may in such case be pronounced not-
withstanding the death and shall have the same force and effeck
a8 1f 1t had been pronounced before the death took place

7 (I) The marriage of a female plamntuff or defendant shall
not cause the swt to abate, bub the swmt may notwithstanding
be proceeded with to judgment, and, where the decres 1s

agamst a female defendant, 1t may be executed agamst her
-alone

(2) Where the husband 1s by law hable for the debts of
dus wife, the decree may, with the permussion of the Court,
be executed agamnst the husband also, and, m case of judg-
ment for the wife, execution of the decree may, with such
permission, be 1ssued upon the application of the husband,

where the husband 1s by law entitled to the subject-matter
of the decree

8 (1) The msolvency of a plamtiff in any swt which the
assignee or receiver might mantamn for the benefib of his eredi-
tors, shall not cause the swit to abate, unless such assignes or
recewver declines to continue the swb or (unless for any special
reason the Court otherwise dwects) to give security for the
«costs thereof within such time as the Court may direct

(2) Where the assignee or receiver neglects or refuses to
continue the swt and to give such security withm the time
80 ordered, the defendant may apply for the dismissal of
the swt on the ground of the plamntiff’s insolvency, and the
Court may make an order dismissing the swt and awarding
to the defendant the costs which he has mecurred in defend-

g the same to be proved as a debt ‘agamnst the plamntiff’s
estate

9 (I) Where a swb abates or 13 disrussed under this Order,
mo fresh swit shall be brought on the same cause of action

(?) The plantaff or the peison claming to be the legal
representative of a deceased plaintiff or the assignee or the
recewver m the case of an insolvent plamhiff may apply for
an order to set aside the abatement or dismissal, and 1f 1t 1s

praved
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proved that he was prevented by any sufficient cause from
contmumng the swb, the Court shall get aside the abgtement or
dismissal upon such terms as to costs or otherwise as 1t thinks

fit

(3) The prowsions of section 5 of the lIndian Tamitation
Act, 1877, shall apply to appheations under sub-rule (2)
Procedure In 10 (I) In other cases of an as;sxgmnent, creation or de-
case of
gseignment volution of any mterest during the pendency of a swf, the
orderinswt  sutb may, by leave of the Court, be continued by or agamst
the person to or upon whom such imterest has come or

devolved
(2) The attachment of a decree pending an appeal there-

fiom shall be deemed to be an interest entithng the person
who procured such attachment to the benefit of sub-rule (I)

Application 11 In the application of thig Order to appeals, so far ag
appeals may be, the word “‘plamtiff’’ shall be held to mclude an

appellant, the word ‘‘defendant’ a respondent, and the word
‘smt’’ an appeal

4pplication of 12 Nothing in rules 3, 4 and 8 shall apply to proceedings
proceedings 1 execution of a decree or order

ORDER XXIII

Withdrawal and Adjustment of Suits

Withdrawal 1 (I) At any time after the institution of a suit the
o eng Dlamntiff may, as agamst all or any of the defendants, withdraw
ofpartofelaim hyg gwit or abandon part of his claim

(?) Where the Court 1s satisfied—

(a) that a swb must fail by reason of some formal de-
fect, or

(b) that there are other sufficient grounds for allowing
the plammtiff to mstibute a fresh swt for the sub.
ject-matter of a swt or part of a clamm

- 16

1 See now the Indian Limitation Act, 1908 (9 of 1908) s 4 and 5
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1t may, on such terms as 1b thinks fif, grant the plamfff
permussion to withdraw from such swit or abandon such part
of a claim with lberty to mmstitute a fresh swt m respect of
the subject-matter of such swb or such part of a claim

(3) Where t’he plamtiff withdraws from a swt, or aban-
dons part of a claim, without the perrmssion referred to 1
sub-rule (2), he shall be hable for such costs as the Court
may award and shall be precluded from instituting any fresh
suib 1n respect of such subject-matter or such part of the claim

() Notlung m this rule shall be deemed to authorize the

Court to permut one of several plamntiffs to withdraw without
the consent of the others

2 In any fresh swt mstibuted on permission granted under Limitation
the last preceding rule, the plantif shall be bound by the law afecied by
of lmitation 1n the same manner as if the first swit had not Ps¢=*
been mshituted

8 Where 1t 18 proved to the satisfaction of the Courb compromise ot
that a swit has been adjusted wholly or m part by any lawful ult
-agreement or compromise, or where the defendant satisfies the
plamtiff 1in respect of the whole or any part of the subject-
matter of the swt, the Court shall order such agieement, com-
promise or safisfaction to be recorded, and shall pass a decree
m accordance therewith so far as 1b relateg to the swt

4 Nothing in this Order shall apply to any proceedings in Proceedings

{n execution
execution of a decree or order of decrees not
affected
ORDER XXIV

Payment tnto Court

1 The defendant in any swit to recover a debt or damages dDee‘poslt by

endant of

may, at any stage of the swit, deposit 1n Court such sum of amoynt In
ction

money as he considers & satisfaction n full of the elaim of ciaim

2 Notice of the deposit shall be given through the Court Nottceot
by the defendant to the plamntiff, and the amount of the 2°P*"
deposit shall (unless the Court otherwise directs) be paid to
the plamtiff on his application

-

3 No
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3 No interest shall be allowed to the plamtiff on any
sum deposited by the defendant from the date of the receipt
of such notice, whether the sum deposited 18 m full of the

claim or falls shoit thereof

4 (1) Where the plammtiff accepts such amount as satis-
faction 1n part only of his claum, he may prosecute his swit
for the balance, and, if the Court decides that the deposit by
the defendant was a full satisfaction of the plamtiff’s claum,
the plamtiff shall pay the costs of the swbt incurred after the
deposit and the costs mecurred previous thereto, so far as they
were caused by excess mm the plamtiff’s claim

(2) Where the plamtiff accepts such amouni as satisfac-
tion 1n full of his claim, he shall present to the Court a state-
ment to that effect, and such statement shall be filed and the
Court shall pronounce judgment accordingly, and, in directing
by whom the costs of each party are to be paid, the Court shall
consider which of the parfies 1s most to blame for the htiga-

tion
ITlustrations

(a) A owes B Rs 100 B sues A for the amount, having made no
demand for payment and having no reason to believe that the delay
caused by making a demand would place him at a disadvantage On the
plamnt being filed, A pays the money into Court B accepts 1t n full
satisfaction of his claum, but the Court should not allow him any costs,
the htigation bemng presumably groundless on his part

(5) B sues A under the circumstances mentioned m 1llustration (a)
On the plaint bemng filed, A disputes the claim Afterwards A pays the
money mto Court B accepts 1t in full satisfaction of his claam The
Court should also give B s costs of smt, A’s conduct having shown
that the litigation wag necessary

(¢) A owes B Rs 100, and 1s willing to pay him that sum without
smt B claims Rs 150 and sues A for that amount On the plamt
being filed A pays Rs 100 into Court and disputes only his hability
to pay the remaming Rs 50 B accepts the Rs 100 in full satisfaction
of g claim The Court should order him to pay A’s costs

ORDER XXV

Secunty for Costs

1 (I) Where, at any stage of a swit, 1t appears to the
Court that a sole plamtiff 15, or (when there are more plain-
tiffs than one) that all the plamntifis are residing out of Britigh

India
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India, and that such plamtiff does not, or that no one of such
pfamtlﬂ?s does, possess any sufficient unmoveable property
within British India other than the property in suib, the
Court may, either of 1ts own motion or on the applecation of
any defendant, oider the plamntuff,or plamtiffs, withm a time
fized by 1t, to give secunty for the payment of all costs In-
curred and likely to be mcwred by any defendant

(?) Whoever leaves British India under such cireum- Regdercs oud
stances as to afford reasonable probability that he will not India
be forthcoming whenever he may be called upon to pay costs
shall be deemed to be residing out of British India within the
meanmng of subrule (I)

(3) On the application of any defendant mn a swt for
the payment of money, n which the plamtiff 18 a Woman,
the Court may at any stage of the swt make a like order if
1t is satisfied that such plantiff does not possess any sufficient
immoveable property within Brtish India

2 (1) In the event of such security not being furmshed Effoot of
within the time fixed, the Court shall make an order dis- faraion"

missing the swit unless the plamtiff or plaintiffs are permitted i
to withdraw therefrom

(2) Where a suit 18 dismissed under this rule, the plan-
tuff may apply for an order to set the disrussal aside, and,
if 1b 15 proved to the satisfaction of the Court that he was
prevented by any sufficient cause from furmshing the security
within the time allowed, the Court shall set aside the dismissal ‘
upon such terms ag to security, costs o1 otherwise as 1t thinks
fit, and shall appomnt a day for proceeding with the swit

(3) The disrmassal shall not be set aside unless notice of such
application has been served on the defendant

ORDER XXVI

Commussions
Commussions to examine wilnesses

1 Any Court may mn any swit 1ssue a commission for the casesin

examination on mterrogatories or otherwise of any person resi- Which Court
dent within the local Yumits of 1ts jurisdiction who 18 exempted {omision
witnoss

under
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under this Code from attending the Court or who s from
sickness or infimity unable to attend 1t

2 An order for the issue of a commussion for the examma-
tion of a witness may be made by the Court either of its own
motion or on the application, supported by affidavit or other-
wise, of any party to the swt or of the witness to be examined

3 A commussion for the esamination of a person who
resides within the local hmits of the jurisdiction of the Court
1ssuing the same may be 1ssued to any person whom the Courd
thinks fit to execute 1%

4 (I) Any Cowtt may mn any swib 1ssue a commssion for
the examination of—

(a) any person resident beyond the local limuits of its
jurisdiction,

(b) any person who 1s about to leave such hmuts before
the date on which he 1s required to be examined
mn Court, and

(¢) Y{any "person 1 the seivice of the Crown] who cannot,
m the opinion of the Cowt, attend without detri
ment to the pubuc service

(®) Such commssion may be issued to any Court, not

being a High Court, within the local himits of whose juris
diction such person resides, or to any pleader or other person
whom the Court issumng the commission may appomnt

(3) The Court on issuing any commussion under this rule

shall direct whether the commission shall be returned to itself
oL to any subordinate Court

5 Where any Court to which application 1s made for tne
1ssus of a commusgsion for the examnation of a person fesiding
at any place not within Butish India 1s satisfied that the
evidence of such person 1s necessary, the Court may issue such
commission or a letter of request

6 FEvery Court receiving a comnussion for the examination
of any person shall examine himn or cause him to be exammed
pursuant thereto

7 Where a commission has been duly executed, 1t shall
be returned, together with the evidence taken under 1it, to

the

2 These worde were substituted for the word® “any avil or mubtary
officer of the Government’ by para 3 and Sch I of the Government of
India {Adaptation of Indian Laws) Order, 1937
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the Court from which 1t was 1ssued, unless the order for
jssuing the commuission has otherwise directed, 1 which case
the commussion shall be returned in terms of such order,
and the commission and the 1eturn thereto and the evidence
taken under 1t shall (subject to the provisions of the next
following rule) form pait of the record of the suib -

8 REvidence taken under a commussion shall not be read’ m)gguom
as evidence 1n the swt without the consent of the party against may be read
whom the same 1s offered, unless—:

() the person who gave the evidence 18 beyond the
jurisdiction of the Court, or dead or unable from
sickness or infirmity to attend to be personally
exammed, or exeinpted from personal appearance In
Court, or 15 1[a person in the service of the Crown]
who cannot, in the opinion of the Court, attend
without detriment to the public service, or

(b) the Court in 1its discretion dispenses with the proof
of any of the circumstances mentioned 1n clause
(a), and authorizes the evidence of any person
bemng read as evidence m the suwib, notwithstanding
proof that the cause for taking such evidence by

commission has ceased at the time of reading the
game

Commussiony for local investigations

.9 In any suit mn which the Court deems & local investi- Commissions
gation to be requisite or proper for the purpose of elucidab- Investigations
mg any matter in dispute, or of ascertaining the market-value
of any property, or the amount of any mesne profits or damages
or annual net profits, the Court may issue a commission to
such person as 1t thinks fit directing him to make such investi-
gation and to report thereon to the Court

Provided that, where the 2[Provincial Government] bhas
made rules as to the persons to whom such commission shall
be 1ssued, the Court shall be bound by such rules

10

1 These words were substituted for the words *“ a c)vil or military officer

of the Government ' by pare 3 and Sch I of the Government of India
(Adaptation of Indian Laws) Order, 1937

$ These words were substituted for the words ** Loeal (lovernment *
by para 4, 1bud

- \
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10 (I) The Commussioner, after such local nspection as
he deems necessary and after reducing to writing the evidence
taken by him, shall return such evidence, together with his
1eport 1n wniting signed by lum to the Cour?

(2) The report of the Commssioner and the evidence
taken by him (but not the evidence without the report) shalk
be ewidence mn the swmt and shall form part of the record,
but the Court or, with the permission of the' Court, any of
the parties to the swt maye.examine the Commussioner per-
sonally mm open Court touching any of the matters referred
to hum or mentioned in his report, or as to his report, or a8
to the manner mn which he has made the mvestigation

(8) Where the Court 1s for any reason dissatisfied with the
proceedings of the Commussioner, 1t may direct such further
mquiry to be made as 1t shall think fit

Commassions to examine accounts

11 In any swb in which an exammation or adjustment of
accounts 15 necessary, the Court may issue a “commission to
such person as 1t thinks it directing him to make such exami-
nation or adjustment

12 (I) The Court shall furmish the Commussioner with
such part of the proceedings and such instructions as appear
necessary, ard the instructions , shali distinetly specify
whether the Commssioner 1s merely to transmit the proceed-
ings which he may hold on the Inquiry, or also to report Jus
own opmion on the pomnt referred for his exammation

(%) The proceedings and report (if any) of the Commus-
sioner shall be evidence in the swit, but where the Court
has reason to be dissatisfied with them, 1t may direct such
further inquiry as 1t shall thunk fit

Commussions to make partitions

13 Where a preliminary decree for partition has beerm
passed, the Court may, 1 any case not prowvided for by section
54, 1ssue a commussion to such person as 1t thinks fit fo make
the partition or separation according to the mghts as declared
n such decree

14 (1
210



or 1908 ] Civil Procedure
(The First Schedule Order XXVI —Commissions )

14 (1) The Commussioner shall, after such 1nqury as
may be necessary, divide the property mmto as many shares
as may be directed by the order under which the commussion
was 1ssued, and shall adot such shares to the parties, and
may, if authorized thereto by the said order, award sums
to be paid for the purpose of equalizing the value of the
shares

(?) The Commussioner shall then prepare and sign a re-
port or the Comrmussioners (where the commission was 1ssued
to more than one person and they cannot agree) shall prepare
and sign separate reports appointing the share of each party
and distinguishing each share (if so dnected by the said order)
by metes and bounds Such report or reports shall be annex-
ed to the commission and transmitted to the Court, and the
Court, after hearing any objections which the parties may make

to the report or reports, shall confirm, vary or set aside the
same .

(3) Where the Court confirms or varies the report or
reports 1t shall pass a decree in accordance with the same as
confirmed or varied, but where the Court sets aside the report

or reports 1t shall either 18sue a new commussion or make such
other order as 1t shall think fif

General provigions

15 Before 1ssuing any commission under thuis Order, the
Court may order such sum (if any) as 1t thinks reasonable for
the expenses of the commussion to be, within a time to be
fixed, paid mto Court by the party at whose instance or for
whose benefit the commission 18 1s8ued

16 Any Commssioner appomnted under this Order may,
unless otherwise directed by the order of appomntment,—

() examune the parties themselves and any witness whom
they or any of them may produce, and any other
person whom the Commisstoner thinks proper to call
upon to give evidence 1n the matter referred to him,

{b) call for and examine documents and other things rele-
vant to the subject of inquiry,

{¢) at any reasonable time enter upon or mnto any land
or bullding mentioned 1 the order

17 (1)
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17 (1) The provisions of this Code relating to the summon-

Attendance
and ination of Ing, attendance and examnation of witnesses, and to the
x‘;:été_g::sea remuneration of, and penalties to be imposed upon, witnesses,

Commussloner  ghall apply to persons required to give evidence or to produce
documents under this order whether commission 1 execufion
of which they are so required has been 1ssued _by a Court
sibuate within or by a Court situate beyond the hmits of
Bntish India, and for the purposes of this rule the Commis-
stoner shall be deemed to be a Civil Court

(8) A Commissioner may apply to any Court (not bemng a
High Court) within the local Limits of whose jurisdiction a
witness resides for the 1ssue of any process which he may find
It necessary to 1ssue to or agamnst such witness, and such
Court may, m 1ts discretion, i1ssue such process as 1t considers
reasonable and proper

Darties b0 ore 18 (I) Where a comnussion 1s 1ssued under this Order, the
Commissioner  Court shall duect that the parties to the swt shall appear
before the Commussioner in person or by thewr agents or

pleaders

(%) Where all or any of the parties do not so appear, the
Commussioner may proceed m thewr absence

[ Commussions 1ssued at the mstance of Foreign Tribunals

Cases 1o which 19 (I) If a High Court 1s satisfied—
mayisixssue to

Sminoon (@) that a foreign court situated 1 a foreign  country
witness wishes to obtain the evidence of a witness m any

proceeding before 1t,
(b) that the proceeding 13 of a civil nature, and

(¢) that the witness s residing within the Limits of the
High Court’s appellate jurisdiction,

% may, subject to the provisions of rule 20 13sue a commugsion
for the exammation of such witness

(?) Evidence

1 The heading and rules 19 to 22 were added b b
Procedare (Amendment) Act, 1932 (10 of 19392) v 8 of the Cado of Crvl
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(¢) Evidence may be given of the matters  specified n
clauses (a), (b) and (¢) of sub-rule (I)—

(a) by a certificate signed by the consular officer of the
foreign country of the highest rank i India and
transmatted to the High Court through the 1[Cen-
tral Government], or

(b) by a letter of request issued by the foreign court and
transmitted to the Xhugh Court  through the
1[Central Government], or

(¢) by a letter of request ssued by the foreign court and
produced before the High Court by a party to the
proceeding

-

20 The High Court may 1ssue a commission under rule 19— Application
sue
o(}rcgmmlselon..

(@) upon application by a party to the proceeding before
the foreign court, or

(b) upon an application by a law officer of the 2[Provincial
Government] acting under nstructions from the
?[Provincial Government]

21 A commussion under rule 19 may be 1ssued to any court To whom
withn the local limuts of whose jumsdiction the witness may bo

resides, or, where 3% * ¥ * ¥ {he witness resides within lsaued
the local limts” of 4[the ordinary original civil jurisdietion of

the High Court] to any person whom the court thinks fit to
execute the commission

22 The provisions of rules 6, 15, 16, 17 and 18 of this ii":ceduon
Order 1n so far as they are applicable shall apply to the 1ssue, and Teturn
execution and return of, such commissions, and when any such and trane
commnussion has been duly executed 1t shall be returned, together :‘é‘fé&%‘é: {b ,

with the evidence taken under 1t to the High Court, which {?Jel "
shall forward 1t to the ![Central Government] along with the
lotter of request for transmission to the foreign court |

ORDER XXVII .

1These words were substituted for the words * Governor General 1B
Counall ” by para 4 of the Government of India (Adaptation of Indian Laws)
Orxder, 1937 '

. d' These words were substituled for the words * Local Government®,

1be

$ The words “ the High Court 18 established under the Indian High Courts
Act, 1861, or the Government of India Act, 1915, and ** wers omitted by para
3 and Sch I, sbud

4Thess words were substituted for the words ‘‘its ordinary origmal
evil jursdiction ’, bd ' ¢
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ORDER XXVII

Suits by or against [the Crown] or Public Officers in ther
official capacity

1 In any swt by or agawnst ?[the Crown] the plamt or
wnitten statement shall be signed by such person as ![the
Crown] may, by geneial or special order, appoint mn this behalf,
and shall be verified by any person whom ![the Crown] may,
so appomt and who 1s acquamted with the facts of the case

2 Persons bemg ez-officio or otherwise authorized to act for
1 the Crown] in respeet of any judicial proceeding shall be
deemed to be the recogmzed agents by whom appearances, acts
and applications under this Code may be made or done on
behalf of }|the Crown]

3 In swts by or’3[agamst the Crown] instead of nserting
i the plaint the name and description and place of residence
of the plammtiff or defendant, 1t shall be sufficient to insert
[the appropriate name as provided m section 79, or, if the
swt s agamnst the Secretary of State, the words ‘the Secre-
tary of State’)

5[4 The Ciown pleader in any courl shall be the agent cf
the Crown for the purpose of receiving processes agamst the
Crown 1ssued by such court ]

5 The Cowt, mn fixing the day for ®[the Crown] to answer
to the plamt, shall allow a reasonable time for the necessary
commumecation 7[with the Crown ] through the proper channel
and for the issue of mstructions to the 8[Crown pleader] to
appear and answer on behalf of 8[the Crown] or the Govern-
ment, and may extend the time at 1ts discretion

6 The

1These words were substituted for the words ‘the Government ” by
para 3 and Sch I of the Government of India (Adaptation of Indian Law
Order, 1937

2 These words were substituted for the words “ the Secretary of State
for India 1 Councd ™, shid

3 These words wers substituted for the words *‘ against the Secrstary of
State for Inda 1n Couneil *?, 1bid

¢ These words were substituted for the words ¢ The Secretary of State
for India 1n Couneil”, sbid -

5 This rule was substituted, tb:d

¢ These words were substituted for the words * the Secretary of State
for India . Council ¥, shid
d"These words were substituted for the words * with the Government ,
by

bu; These words were substituted for the words * Government pleader
*

* These words were substituted for the words ¢ the gaid Secretary of
State for India 1n Couneil ”, shed
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Crown or Public Officers in thewr official capacity )
6 The Court may also, 1n any case i which the 3[Crown 4. dance
pleader] 18 not accompanied by any person on the parb of of person
2[the Crown] who may be able to answer any material ques- suswer

questions
tions relating to the swt, direct the attendance of such a relating to,
person’ Crown,

7 (1) Where the defendant 13 & public officer and, on recerv- ;..o o
mg the summons, considers 1t proper to make a reference to Umeto
3[the Crown] before answering the plamnt, he may apply to officerfomake
the Court to grant such extension of the time fixed i the Crown
summons as may be necessary to enable him to make such
reference and to receive orders thereon through the proper

chanpel

(?) Upon such application the Court shall extend the time
for so long as appears to 1t to be necessary

8 (I) Where 3[the Crown] undertakes the defence of & , ..
swb against o pubhic officer, ¥ the Crown pleader] upon being Sulte against
furnished with authonty to appear and answer the plant, ghall " °
apply to the Court, and upon such application the Court shall
cause a note of his authority to be entered in the register of
civil suits

(?) Where no application under sub-rule (I) 13 made by
[the Crown pleader] on or before the day fixed in the notice
for the defendant to appear and answer, the case shall proceed
as 1n 8 swit between private parties.

Provided that the defendant shall not be hable to arrest,

nor his property to attachment, otherwise than in execution
of a decree

5(8A No such security as 13 mentioned m rules 5 and 6 of y, ecunt

Order XLI shall be requwed from the Crown or, where the ;go‘;ggg{;“*
Crown has undertaken the defence of the suit, from any publie g{nﬂcel;“,g““

officer sued 1n respect of an act alleged to be done by hum 1 certain casen
his official capacity

8B

! These words were substituted for the words « Government pleader **

bypara 3and 8ch I of the Government of India (A
Tome) Orden T03 ent of India (Adaptation of Indian

3 These words were substituted for the words “the 8
for India 1n Couneil **, 1b:d o wor ¢ Seorotory of State

bad These words were substituted for the words ** the Government *',
by
5 d‘ Theso words were substituted for the words * the Qovernment pleader™,
1.t

8 Rules 8A and 8B were added, 1hid
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(The Fust Schedule Order XXVII —Suils by or against the
Crown or Public Officers mn thew official capacity Order
XXVIII —Suits by or aganst Military or Naval Men or

. Awrmen)

8B In this Order “Ciown” and ‘“‘Crown pleader” mean
respectively—

(@) 1 relation to any swibt by o1 aganst the Secretary of
State or the Cential Government, or agamst a pub-
he officer 1 the service of that Goveinment, the
Central Government and such pleader as that Gov-
ernment may appomnt whether generally or specially
for the puiposes of this Order,

(h) 1n relation to any suit by or agawnst the Crown Repre-
sentative, or agamnst a public officer employed 1n
connection with the exercise of the functions of the
Crown 1n 1ts relations with_Indian States, the Crown
Representative and such pleader as he may appomnt,
whether generally or specially, for the purposes of
this Order, and

(¢) m relation to eny swt by, or agamst a Provincal Gov-
ernment or agamst a public officer 1n the service of
a Province, the Provineial Government and the
Government pleader, or such other pleader as the
Provincial Government may appownt, whether gene-
rally or specially, for the purposes of this Order ]

ORDER XXVIII
Suits by or aganst Military 1[or Naral] Men 2[or Airmen)

1 (I) Where any officer 3[soldier ¢[sailor] or awrmuan]
actually 5[serving under the Crown] mn 6[such] capacity 1s a
party to a swit, and cannot obtain leave of absence for the
purpose of prosecuting or defendmng the swit i person, he may
authorize any person to sue or defend m lus stead

i (?) The

1 These words were mnserted by s 2 and Sch of the Amending Act, 1934
(365 of 1934)

* These words were mserted by 8 2 and First Sch of the Repealing and
Amending Act, 1927 (10 of 1927)

3 The words * soldier or airman >’ were substituted for the words * or
soldier,” sbud

¢The word * salor” was ingerted by 8 2 and Sch of the Amending
Act, 1934 (35 of 1934)

8 These words were substituted for the words  serving the Govern-
ment ”* by para 3 and Sch I of the Government of India (Adaptation of
Indian Laws) Order, 1937

¢ This word was substituted for the words *“ a mihitary or air force” by
8 2and Sch of the Amending Act, 1934 (35 of 1934)
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(2) The authonity shall be m wnting and shall be signed
by the officer [soldier 2[sailor] or awrman] in the presence of
(a) lis commanding officer, or the next subordinate officer, if
the party 18 himself the commanding officer, or (b) where the
officer [soldier Z2[sailor] or arrman] 1s serving in mihtary,
3[naval] *[or airforce] staff employment, the head or other
superior officer of the office n which he 18 employed Such
commanding or other officer shall countersign the authonty,
which shall be filed 1n Court

(3) When so filed the countersignature shall be sufficient
proof that the authority was duly executed, and that the officer
1[soldier 2[sallor] or awrman] by whom it was granted could
not obtain leave of absence for the purpose of prosecuting or
defending the swit in person

Ezplanation —In this Order the expression ‘‘commanding
officer” means the officer 1n actual command for the time bemng
of any regiment, corps, 5[ship,] detachment or depét to which
the officer [soldier 2[sailor] or airman] belong

2 Any person authorized by an officer §[soldier 2[sailor] or Pemonso
authorized
sirman] to prosecute or defend a swit in his stead may prose- may act

cute or defend it mm person in the same manner ag the officer 3”,,'},"12?;“’ or
[soldier Z[sarlor] or sirman] could do if present, or he may pleader
appont a pleader to prosecute or defend the suit on behalf of

such officer !|soldier 2[sailor] or awrman]

8 DProcess served upon any person authorized by an officer gyvios on
S[soldier ?[sailor] or awrman] under rule 1 or upon any pleader JieN %
appomted as aforesaid by such person shall be as effectual as gll‘egndel;ismm

if they had been served on the party mn peison good servico
‘ ORDER XXIX

1The words * soldier or airman® were substituted for the words * or .
7(1)})le§ ’1’912);)3 2 and Furst Sch of the Repealing and Amending Act, 1927
o

! This word was inserted by 8 2 and Sch of the Amendmg Act, 1934
(35 of 1934)
¥ This word waa mserted, thid

$ These words were 1nserted by 8 2 and First 8ch, of the Repealing and
Amend.ng Act, 1927 (10 of 1927)

5 This word was inserted by 8 2 and Sch of the Amending Act, 19347
(35 of 1934)

¢ The words ** soldier or airman ” were substituted for the words * or

a goldier” by 8 2 and ¥irst Sch of the Repealing and Amending Act, 1927
(10 of 1927)
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Persons carrying on business in names other than thewr

own )
ORDER XXIX

Suits by or aganst Corporations

1 In swts by or agamnst a corporation, any pleading may
be signed and verified on behalf of the corporafion by the
secretary or by any director or other principal officer of the
corporation who 1s able to depose to the facts of the case

2 Subject to any statutory provision regulating service of
process, where the swt 1s agamnst a corporation, the summons

may be served—

(6) on the secretary, or on any director, or other prmeipal
officer of the corporation, or

(b) by leaving 1t or sending 1t by post addressed to the
corporation at the registered office, or if there is no
registered office then at the place where the cor-
poration carries on business

3 The Court may, at any stage of the swt, require the
personal appearance of the secretary or of any director, or
other principal officer of the corporation who may be able to
answer material questions relating to the guit

ORDER XXX

Suits by or aganst Firms and Persons carrying on business in
names other than their own

1 (1) Any two or more persons claming or bemng liable
as paitners and carrying on busmess in British India may
sue or be sued 1 the name of the firm (if any) of which such
persons were partners at the time of the accruing of the cause
of action, and any party to a sws may 1n such case apply to
the Court for a statement of the names and addresses of the
persons who were, at the time of the accruing of the cause of
action, partners n such firm, to be furmished and verified 1n
such manner as the Court may direct

218 (?) Where
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(The First Schedule  Order XXX —Suits by or agamnst
Firms and Persons carrying on busimess im names other
than their own)

(2) Where persons sue or are sued as partmers i the
names of therr firm under sub-rule (I), 1t shall, ;n the case
of any pleading or other document required by or under
this Code to be signed, verified or certified by the plamtiff or
the defendant, suffice 1f such pleading or other document 1s
signed, verified or certified by any one of such persons

2 (I) Where a suib 18 nstituted by partners in the name galggl%s;re of
of thewr firm, the plamtiffs or ther pleader shall, on demand names
m writing by or on behalf of any dependant forthwith declare
mn wnting the names and places of residence of all the persons

constituting the firm on whose behalf the swib 18 nstituted

(8) Where the plamntiffs or thewr pleader fail to comply
with any demand made under sub-rule (I), all proceedings i
the swmt may, upon an appheation for that purpose, be stayed
upon such terms as the Court may direct

(3) Where the names of the partners are declared in the
manner referred to mn sub-rule (1), the swt shall proceed 1n
the same manner, and the same consequences in all respects
shall follow, as i1f they had been named as plamntiffs m the
plaint

Prowided that all the proceedings shall nevertheless continue
i the name of the firm

3 Where persons are sued as partners in the name of Service.
therr firm, the summons shall be served either—
(@) upon any one or more of the partners, or

(b) at the principal place at which the partnership busi-
ness 18 carrted on within Brtish India upon any
person having, at the time of service, the control or
management of the partnership business there,

as the Court may diwrect, and such service shall be deemed
good service upon the firm so sued, whether all op any of the
parfners are within or without Brnitish India

Provided that, 1n the case of a partnership which has been
dissolved to the knowledge of the plamtiff before the mnstitu-
tion of the swit, the summons shall be served upon every person
within British India whom 1t 1s sought to make hable

4 (I) Notwithstanding anything contamned n section 45 of Right of sult
the Indisn Contract Act, 1872, where two or more persons partmer

may sue or be sued in the name of a firm under the foregoing

provisions
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provisions and any of such persons dies, whether before the
institution or dwing the pendency of any swb, 1t shall not be
necessary to join the legal representative of the deceased as
a party to the swmt™

(?) Nothing n sub-rule (I) shall imit or otherwise affect
any night which the legal representative of the deceased may
have— .

(@) to apply to be made a party to the swt, or
(b) to enforce any claim agamst the survivor or sur-
V1vors

5 Where a summons 1s 1ssued to a firm and 18 served in the
manner provided by rule 3, every person upon whom 1t 18
served shall be informed by notice :n writing given at the time
of such service, whether he 13 served as a partner or as a person
having the control or management of the partnership business,
or mn both characters, and, m default ot such notice, the per-
son served shall be deemed to be seived as a partner

6 Where peisons are sued as partners i the name of
their firm, they shall appear individually m ther own
names, but all subsequent proceedings shall, nevertheless,
continue m the name of the firm

7 Where & summons 1s served 1n the manner provided by
rule 3 upon a person having the control or management of the
partnership business, no appearance by him shall be necessary
unless he 15 a partner of the firm sued

8 Any peison served with summons as a partner under
rule 3 may appear under protest, denying that he 15 a partner,
but sueh appearance shall not preclude the plamtiff from
otherwise serving a summons on the firm and obtamng a
decree aganst the firm i default of appearance where o
partner has appeared

9 This Order shall apply to swits between a firm and one
or more of the partners therem and to swits between firms
having one or more partners m common, but no execution
shall be 1ssued 1 such suits except by leave of the Court, and
on an appleation for leave to 1ssue such execution, all sucﬁ
accounts and inquuries may be directed to be taken and made
and directions given ag may be just

10
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(The First Schedule Order XXX —8uits by or agamst Firms
and Persons carrying on business i names other than ther
own Order XXXI—8wits by or agamst Trustees,
Ezecutors and Admimstiators Order XXXII —Swuits by
or agamst Minors and Persons of Unsound Mnd)
Sult aga nst

10 Any person carrymng on business mm a name or style Db of
other than his own name may be sued m such name or style farfyinzon
as if 1b were a firm name, and, so far as the nature of the g;;gehﬁl?;n

case will permmt, all rules under this Order shall apply

ORDER XXXI
Sutts by or aganst Trustees, Ezecutors and Admimstrators

1 In all suits concerning property vested, mn a trustee, Representation
executor or admustrator, where the contention 15 between the ficiaries tn
persons beneficially interested 1n such property and a third :glz:flemlng
person, the trustee, execubor or admimstrator shall represent bested in
the persons so mnterested, and 1t shall not ordmnarily be neces- "o ot
sary to make them paities to the swit But the Court may, if

1t thinks fif, order them or any of them to be made parties

2 Where there are several trustees, executors or adminis- Jolnder of
Tustees,
trators, they shall all be made parties to a swit agamnst one or exectors and
moie of them forg nietra
Provided that the executors who have not proved thewr
testator’s wul, and trustees, executor= and admimstrators

outside British India, need not be made parties
Husband of

3 Unless vhe Court directs otherwise, the husband of maaed

a married trustee, admimistratiix or executrix shall not as {’,’;‘é%‘ﬁﬁn

such be a party to a swit by or aganst her

ORDER XXX1I
Swits by or aganst sfinors and Persons of Unsound Mind

1 Every swt by a rmnor shall be nstituted in hig name Minortosue by
by a person who m such swt shall be called the next friend "= ™™
of the mmor

2 (I) Where a suit 15 nstituted by or on behalf of a Wheresult
minor without a next fiiend, the defendant may apply to have withopt 2
the plaint taken off the file, with costs to be pad by the ’;?.ﬁ%é’%%“:‘)‘s
pleader or other person by whom 1t was presented fgon off the

(%) Notice of such application shall be given to such person,
and the Court, after hearmg his objections (if any), may fnake
such order ;n the matter ag 1t thinks fit

3 (I) Where the defendant 13 a minor, the Courb, on Guardisn for
being satisfied of the fact of his mwmonity, shall appont g t‘;,’,;,‘}i,‘t:ﬁ}:"
proper person to be guardian for the swit for such mnor tor

mi
(2) An dot%gﬁnnt
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(2) An order for the appomntment of a guardian for the
sutb may be obtamned upon application in the name and on
behalf of the mmor or by the plamntiff

(8) Such application shall be supported by an affidant
verifying the fact that the proposed guardian has no interest
mm the matters i controversy i the swmt adverse to that of
the minor and that he 13 & fit person to be so appomnted”

(4) No order shall be made on any application under this
rule except upon notice to the mnor and to sny guardian of
the munor appomnted or declared by an authority competent
mn that behalf, or, where there 1s no such guardian, upon
nofice to the father or other natural guardian of the minor,
or, where there 15 no father or other natural guardian, to the
person In whose care the minor is, and after hearing any
objection which may be urged on behalf of any person served
with notice under this sub-rule

1[(5) A person appointed under sub-rule (I) to be guardian
for the suit for a munor shall, unless his appomntment 1s ter-
minated by retwrement, removal or death, continue as such
throughout all proceedings ansing out of the suib including pro-
ceedings 1n any appellate or revisional Court and any proceed-
mngs 1n the execution of a decree T

4 (1) Any person who 1s of sound raund and has attamned
majonty may act as next frmend of a minor or as his guard-
1an for the sut

Provided that the interest of such person 1s not adverse
to that of the minor and that he 1s not, in the case of a next
friend, a defendant, or, in the case of a guardian for the swt,
a plambiff -

(%) Where a minor has a guardian apponted or declared by
competent authonty, no person other than such guardian shall
act as the next friend of the mmor or be appomnted his guardian
for the swit unless the Court considers for reasons to be record-
ed, that 1t 1s for the munor’s welfare that another person be
permitted to act or be appomted, as the case may be

(3) No

1 This sub-rule was added by & 2 of the Code of Civil Procedure {(Thurd
Amendment) Act, 1937 (16 of 1937)
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3) No person shall without his consent be appointed
guardian for the swb \

(4) Where there 18 no other person fit and wiling to act
a8 guardian for the swt, the Court may appomt any of 1ts offi-
cers to be such guardian, and may direct that the costs to be
wncurred by such officer 1n the performance of his duties as
such guardian shall be borne either by the parties or by any
one or more of the parties to the swit, or out of any fund m
Court m which the minor 1s interested, and may give directions
for the repayments or allowance of such costs as justice and
the circumstances of the case may require

5 (I) Every appheation to the Court on behalf of & munor,
other than an application under rule 10, sub-rule (2), shall be
made by his next friend or by his guardian for the swb

(2) Every order made 1n a suib or on any application, before
the Court mn or by which & mmor 18 1n any way concerned or
affected, without such minor being represented by a next
friend or guardian for the swit, as the case may be, may be
discharged, and, where the pleader of the party at whose
imstance such order was obtamed knew, or might reasonably
have known, the fact of such minority, with costs to be paid
by such pleader

6 (I) A next friend or guardian for the swt shall not,
without the leave of the Court, receive any money or other
moveable property on behalf of u minor either—

(4) by way of compromise before decree or order, or
(b) under a decree or order in favour of the munor

(?) Where the next friend or gusrdian for the swit has not
been appomnted or declared by competent authonty to be
guardian of the property of the mumor, or, having been so
appomnted or declared, 18 under any disability known to the
Courb to receive the money or other moveable property, the
Court shall, 1f 1t grants him leave to recerve the property,
require such security and give such directions as will, 1 1its

opmion, sufficiently protect the property from waste and ensure
1t8 proper application

7 (1) No next friend or guardian  for the swuit shall,
without the leave of the Court, expressly recorded in the pro-
eeedings, enter into any agreement or compromise on behalf

of
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of a minor with reference to the smt 1 which he acts as next
friend or guardian

(#) Any such agiecment or compromise entered mto
without the leave of the Court so recorded shall be voidable
agamst all parties other than the mmor -

8 (I) Unless otherwise ordered by the Court, a next
friend shall not retire without fust procuring a fit person to be
put i hig place and giving security for the costs already
mcurred

(2) The appheation for the appowntment of a new next
friend shall be supported by an affidavit showing the fitness
of the person proposed, and also that he has no interest adverse
to that of the minor

9 (1) Where the interest of the next friend of a munor
15 adverse to that of the mmor or where he 1s so connected
with a defendant whose mterest 1s adverse to that of the
mmor as t0 make 1t unlkely that the minor’s interest will
be properly protected by him, or where he does not do lus
duty, or, during the pendency of the swit ceases to reside
within British India, or for any other sufficient cause, apph-
cation may be made on behalf of the mnor or by a defendant
for his removal, and the Court, 1f satisfied of the sufficiency
of the cause assigned, may order the next friend to be removed

accordingly, and make such other order as to costs as 1t thinks
fit

(¥) Where the next fuiend 1s not a guardian appomnted or
declared by an authonty competent n this behalf, and an
appheation 15 made by a guardian so appomted or declared,
who desires to be himself appointed 1 the place of the next
fuend, the Court shall remove the next friend unless 1t con-
siders, for reasons to be recorded by 1t, that the guardian
ought not to be appointed the next friend of the mmor, and
shall thereupon appoint the applicant to be next friend mn his

Place upon such terms as to the costs already incurred mn the
swt ag 1t thinks fit

10 () On the retwement, removal or death of the net
friend of a minor, further proceedings shall be stayed uutil
the appomtment of a next friend 1 hus place

(2) Where
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(2) Where the pleader of such minor omits, within a rea-
gonable time, to take steps to geb a mew next friend appomted,
any person Interested in the munor or m the matter in 18sue
may apply to the Court for the appomtment of one, and the
Court may appowmnt such person as it thinks fit

11 (1) Where the guardian for the suib deswres to retire Retirement,

or does not do hs duty, or where other sufficient ground 1s deathof -
made to appear the Court may permut such guardian to retire thesuit
or may remove hum, and may make such order as to costs as

1% thinks fib

(2) Where the guardian for the swt reties, dies or 18
removed by the Court durmg the pendency of the swib, the
Court shall appont & new guardian in his place

12 (I) A mmor plamtifi or & minor not a party to a swb Course tobo
on whose behalf an application 18 pending shall, on attaining minor laltir
majonty, elech Yvhether he will proceed with the swmt or g:rnf:m;ins
appheation

(2) Where he elects to proceed with the swt or appheation,
he shall apply for an order discharging the next friend and for
leave to procesd m his own name g

(3) The title of the swit or application shall in such case
be corrected so as to read henceforth thus =

“A B, late a mnor, by C D, his next friend, bubt now
baving attained majonty ’

(4) Where he elects to abandon the smt or application, he
shall, if a sole plamtiff or sole appheant, apply for an order
to dismmss the suit or apphication on repayment of the costs
mecurred by the defendant or opposite party or which may
have been paid by his next friend

(5) Any application under this rule may be made ex parte
but no order diecharging & next friend and permmtting a mmunor
plaintiff to proceed in his own name shall be made withoub
notice to the next friend h

13 ‘(1) Where a munor co-plantiff on attaming major- Where minor
1ty desres to repudiate the suib, he shall apply to have g SBieime"
name struck out as co-plamtiff, and the Court, if 1t finds Jalom'y,
that he 18 not a necessary party, shall dismuss him from the [epidis

b
sutt on such terms as to costs or otherwise as 1t thinks fit *

(%) Notice
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(2) Notice of the application shall be served on the next
friend, on any co-plamtiff and on the defendant

(3) The costs of all parties of such application, and of all
or any proceedings theretofore had in the swib, shall be pad
by such persons as the Court directs

() Where the applicant 1s a necessary party to the swt,
the Court may direct him to be made a defendant

Unreasonsbls 14 (I) A mmor on attamning majority may, 1f a sole

o dmproper plantiff, apply that a swt instituted m his name by his next
friend be dismissed on the ground that 1t was unreasonable or
improper

?) Notice of the application shall be served on all the
yparties concerned, and the Court, upon bemng satisfied of such
unreagonableness or impropriety, may grant the application
and order the next friend to pay the costs of all parties m
respect of the application and of anythung done in the swit, or
make such other order as 1t thinks fit

Application of 15 The provisions contamed mn rules 1 to 14, so far as

of unsound : they are applicable, shall extend to persons adjudged to be of
unsound mind and to persons who though not so adjudged are
found by the Cowt on ingqury, by reason of unsoundness of
mmd or mental infirmity, to be mcapable of protecting their
mterests when sumg or being sued

Baving for 16 Nothing in this Order shall apply to a Sovereign Prnce
Gt ™ o Ruling Chief suing o1 bemg sued n the name of s State,

oL bemng sued by direction of ![the Central Government, or the
Crown Representative, or a Provincial Government] imn the
name of an agent or 1n any other name, or shall be construed
to affect or in any way derogate from the provisions of any
local law for the time bemg i force relating to swts by or
agalnst rainors or by or aéamsb lunatics or other persons of un-
sound mind

3

ORDER XXXIII

* These words were substituted for the words * the Governor General
m Council or & Local Government * by para 3 and Sch T of the Government
of India (Adaptation of Indian Laws) Order, 1937
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ORDER XXXIIT

Suits by Paupers

1 Subject to the following provisions, any smt may be Sults may be
mstituted by a pauper ;%m.z

Eaxplanation —A person 18 a* ‘‘pauper ' when he 18 mnot
possessed of sufficient means to enable him to pay the fee
prescribed by law for the plamnt n such swit, or, where no
such fee 13 prescribed, when he 13 not entitled to property
worth one hundred rupees other than his necessary wearng-
apparel and the subject-matter of the sutb

2 Every application for permission to sué as & pauper Eggﬁecggo%f
shall contain the particulars requned in regard to plamnts 1
suits & schedule of any moveable or immoveable property
belonging to the apphicant, with the estimated value thereof,
ghall be annexed thereto, and 1t shall be signed and verified
i the manner prescribed for the sigmng and verification of
pleadings

3 Notwithstanding snything contaned m these rules, the Presentatton
application shall be presented to the Court by the applcant °fepplication.
1n person, unless he 1s exempted from appearing mm Court,
n which case the application may be presented by an author-
1zed agent who can answer all material questions relating to
the application, and who may bhe exammed i1n the same
manner as the party represented by him mught have been
exammed had such party attended in person

4 (I) Where the appheation 18 1n proper form and duly
presented, the Court may, if 1t thinks fit, examme the appl-
cant, or his agent when the applicant 18 allowed to appear by
agent, regarding the merits of the claim and the property of
the apphcant

(8) Where the appheation 15 presented by an agent, the Ifpresentea
Court may, 1f 1t thinks fit, order that the appheant be exa- & iy
mined by a commussion 1n the manner m which the exammation 2;%?1'cantw
of an absent witness may be taken et

by commis
sion,

5 The Court shall reject an application for permission: to Rejsction of
U8 a8 a pauper— applcation,

(@) where 1t 15 not framed and presented in the manner
prescribed by rules 2 and 3, o

* '

Examination
of applicant

(b) where
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(b) where the applicant 1s not a pauper, or

(c) where he has, withn two months next before the pre-
sentation of the application, disposed of any
property fraudulently or in order to be able to
apply for permission to sue as a pauper, or

(d) where his allegations do not show a cause of action, or

(¢) where he nas entered-into any agreement with refer-
ence to the subject-matter of the proposed swb
under which any other person has obtamned an
mterest 1 such subject-matter

6 Where the Court sees no reason to reject the application
on any of the grounds stated m rule 5 1t shall fix a day (of
which at least ten days’ clear notice shall be given to the
opposite party and the Government pleader) for receiving
such evidence as the applcant may adduce 1n proof of s
pauperism, and for hearing any ewvidence which may be
adduced 1 disproof thereof

7 (1) On the day so hxed or as soon thereafter as may
be convenient, the Court shall exarmine the witnesses (if any)
produced by either party, and may examme the apphecant
or his agenf, and shall make a memorandum of the substdnce
of thewr evidence

(8) The Court shall also hear any argument which the
parties may desire to offer on the question whether, on the
face of the application and of the evidence (if any) taken by
the Court as herein provided, the applicant 13 or 1s not subject
to any of the prohibitions specified i rule 5

(8) The Court shall then either allow or refuse to allow
the applicant to sue as & pauper

8 Where the application 13 granted, 1t shall be numbered
and 1egistered, and shall be deemed the plaint in the s,
and the swt shall proceed mn all other respects as a swb
mstibuted 1n the ordinary manner, except that the plactiff
shall not be Liable to pay any court-fee (other than fees payable
for service of process) in respect of any petition, appontment
of a pleader or other proceeding connected with the swib

9 The Court may, on the application of the defendant, or
of the Government pleader, of which seven days’ clear notice

m
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m wnting has been given to the plamtiff, order the plamntff to
be dispaupered—

(a) 1f he 18 guilty of vexatious or improper conduct 1n
the course of the swt,

(b) if 1t appears that his means are such that he ought
not to continue to sue as a pauper, or

(¢) 1f he has entered into any agreement with reference
to the subject-matter of the swt under which any
other person has obtamed an interest 1 such
subject-matter

10 Where the plantiff succeeds i the swb, the Court
shall calculate the amount of court-fees which would have
been paid by the plamtaff 1f he had not been permitted to
sue as a pauper, such amount shall be recoverable by the
1[Provincial Government] from any party ordered by the decree

to pay the same, and shall be a first charge on the subject-
matter of the swb

11 Where the plamtaff fals i the swt or 18 dispaupered,
or where the swit 18 withdrawn or dismissed——

(@) because the summons for the defendant to appear
and answer has not been served, upon him 1n con-
sequence of the fallure of the plamntiff to pay the
court-fee or postal charges (if any) chargeable for
such service, or

(b) because the plamntift does not appear when the suit 1s
called on for hearing

the Court shall order the plamtiff, o1 any person added as a
«<o-plamntiff to the swit, to pay the court-fees which would have

been paid by the plaintiff if he had not been permitted to sue
a8 8 pauper

7

Costs ;vhero
paupe
succeeds

Pl;loeedure .
where paupe!
falls

12 The ![Provincial Government] shall have the mght ut Provinclal
Government

any time to apply to the Court to make an order for the pay-
ment of court-fees under rule 10 or rule 11

Tor parat
of court-fees

13 All matters arising between the i[Provincial Govern- Provinoal

ment) and any party to the swmt under rule 10, rule 11 or rule

Government
to be deemed

12 shall be deemed to be questions arsing between the parties * P*%

to the swit within the meaning of section 47
14 Whore

1 These words were substituted for the word ** Government® by para 3
gggvsch I of the Government of India (Adeptation of Indian Lawa) Order,
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14 Where an order is made under rule 10, rule 11 or ruls
12, the Court shall forlthwith cause a copy of the decree to be
forwarded to the Collector

15 An order refusmg to allow the applicant to sue as &
pauper shall be a bar to any subsequent-application of the
like nature by him in respect of the same nght to sue, bub
the applicant shall be at Libeity 1o nstitute a smbt 1 the
crdmary manner m respect of such rght, provided that he
first pays the costs (if any) mncurred by the 1[Provineial Govern-
ment] and by the opposite party m opposing his application for
leave to sue as a pauper

16 The costs of an application for permission to sue &s

a pauper and of an inquiry mto pauperism shall be costs m
the st

ORDER XXXIV

Suits relating to Mortgages of Immoveable Property

1 Subject to the provisions of this Code, all persons having
an inberest erther 1n the moitgage-security or m the rght
of redemption snall be joined as parties to any swt relating to
the mortgage

Egzplanation —A puisne mortgagee may sue for fore-
clodure or for sale without makmg the prior mortgagee a
party to the suit, and a pror mortgagee need not be joined
v a swt to redeem a subsequent mortgage

2[2 (I) In a swt for foreclosure, 1t the plamntiff succeeds,
the Court shall pass & prehminary decree—

(¢) ordering that an account be taken of what was due
to the plamtiff at the date of such decree for—

(1) principal and interest on the mortgage,
(1i) the

! These words were substituted for the word * Government *’ by para 3

t;.zgl;l_zSch I of the Government of India (Adeptation of Indian Laws) Order,

* Rules 2 to 8 were substituted by 8 4 of the Transfer of Property (Amend.
ment) Supplementary Aot, 1829 (21 of 1929)
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(4i) the costs of swit, if any, awarded to him, and

(i) other costs, charges and expenses properly incurred
by m up to that date i 1espect of his mortgage-
security, together with interest thereon, or

(b) declaning the amount so due at that date, and
(¢) directing—

(i) that, 1f the defendant pays imto Court the amount
so found or declared due on or befors such date
as the Court may fix within six months from the
dete on which the Court confirms and counter-
signs the account taken under clause (a), or from
the date on which such amount 18 declared 1n
Court under clause (b), as the case may be, and
thereafter pays such amount as may be adjudged
due m respect of subsequent costs, charges and
expenses as provided in rule 10, together with
subsequent interest on such sums respectively as
provided mn rule 11, the plantiff shall deliver up
to the defendant, or to such person as the
defendant appoints, all documents in his posses-
sion or power relating to the mortgaged property,
and shall, if 80 required, re-transfer the property
to the defendant st his cost free from the
mortgage and from all incumbrances created by
the plamfiff or any person claiming under him,
or, where the plaintiff claims by derived title,
by those under whom he claims, and shall also,

f necessary, put the defendant in possession of
the property, and

(¥) that, if payment of the amount found or declared
due under or by the preliminery decree 18 nob
made on or before the date so fixed, or the
defendant fails to pay, within such time as the
Court may fia, the amount adjudged due m
respect of subsequent costs, charges, expenses
and interest, the plamntiff shall be entitled to
apply for a final decree debarring the defendant
from sall nght to redeem the property

- (%) The
231



Fina decree
i n foreclosure
sait

Civil Procedure [acT v
(The iFust Schedule Order XXXIV —8Suts  relating  to
Mortgages of Immoveable Property )

(2) The Court may, on good cause shown and upon terms
to be fixed by the Court, from time lo tume, at any tume before
a final deciee 1s passed, extend the time fixed for the payment
of the amount found or declared due under sub-rule (I) or of
the amount adjudged due n respect of subsequent costs,
charges, expenses and inteiest

(83) Where, m a suit for faoreclosure, subsequent mortgagees
o1 persons deriving title from, or subrogated to the rights of,
any such mortgagees are jomed as parties, the preliminary
decree shall provide for the adjudication of the respective
nghts and habilities of the parties to the swt in the manner
and form set forth mn Form No 9 or Form No 10, as the case
may be, of Appendix D with such vanations as the circum-
stances of the case may require

13 (1) Where, before a final decree debarring the defend-
ant from all night to redeem the mortgaged property has been
passed, the defendant makes payment mto Court of all
amounts due from him under sub-rule (1) of rule 2, the Court
shall, on apphcation made by the defendant in this behalf,
pass & final decree—

(a) oidering the plamtiff to deliver wup the documents
referred to i the prelimmary decree,

and, if necessary,—
*  (b) odeung him to re-transfer at the cost of the
defendant the mortgaged property as directed
the saxd decree,

and, also if necessary,—

(c) orderng him to put the defendant mn possession of
the property

(%) Where payment m accordance with sub-rule (I) has not
been made, the Court shall, on apphecation made by the
plamtiff in this bebalf, pass a final decree declaring that the
defendant and all persons claiming through or under him are
debarred from all nght to redeem the mortgaged property
and also, 1f necessary, ordering the defendant to put the
plamntiff ;n possession of the property

(3) On

1 See footnote 2 on p 230
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(3) On the passing of a final decree under sub-rule (2), all
Liabilities to which the defendant 1s subject m respect of the
mortgage or on account of the swt shall be deemed to have
been discharged

14 (1) In a swb for sale, 1f the plamntiff succeeds, the
Court shall pass a prelminary decree to the effect mentioned
an clauses (a), (b) and (¢) (1) of sub-rule (1) of rule 2, and
further directing that, m default of the defendant paying as
theremn mentioned, the plantiif shall be entitled to apply for
& final decree directing that the mortgaged property or s
sufficient part thereof be sold, and the proceeds of the sale
(after deduction therefrom of the expenses of the sale) be pad
into Court and applied in payment of what has been found
or declared under or by the prelmmary decree due to the
plamtiff, together with such amount as may have been
adjudged due m respect of subsequent costs, charges, expenses
and interest, and the balance, 1f any, be paid to the defendant
or other persons entitled to receive the same

(2) The Court may, on good cause shown and upon teims
to be fixed by the Court, from time to time, at any time
before a final decree for sale 1s passed, extend the time fixed
for the payment of the amount found or declared due under sub-
tule (I) or of the amount adjudged due 1 respect of subse-
quen} costs, charges, expenses and interesy

(3) In 8 swt for foreclosure in the case of an anomalous
mortgage, if the plamhff succeeds, the Court may, at the

mstance of any party to the swt or of any other person 1n. suit

terested m the mortgage-security or the nght of redemption,
pass a like decree (in hieu of a decree for foreclosure) on such
terms ag 1t thinks fit, mcluding the deposit m Court of a
reasonable sum fixed by the Court to meet the expenses of the
gale and to secure the performance of the terms.

(4) Where, 1n a swt for sale or a suit for foreclosure in
which sale 1s ordered, subsequent mortgagees or persons
denving title from, or subrogated to the rghts of, any such
mortgagees are Jommed as parties, the prelmmary decree
referred to m sub-rule (I) shall provide for the adjudication
of the respective rights and habilities of the parties to the

suib

romn—

t See footnote 2on p 230.
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suit in the manner and form set forth m Form No 9, Form
No 10 or Form No 11, as the case may be, of Appendix D
with such variations as the circumstances of the case may
require -

15 (1) Where, on or before the day fixed or at any time
before the confiimation of & sale made in pursuance of a final
decree passed under sub-rule (3) of this 1ule, the defendant
malkes payment into Court of all amounts due from him under
sub-rule (I) of rule 4, the Court shsll, on applcation made
by the defendant in this behalf, pass a final decree or, 1f such
decree has been passed, an order—

(a) ordering the plammtiff to deliver up the documents
referred to i the prehminary decree,

and, if necessary,—

(b) ordering him to transfer the mortgaged property as
directed 1n the said decree,

and, also, if necessary,—

(¢) orderng him to put the defendant 1 possesmon of
the property

(2) Where the mortgaged property or part thereof has been
sold in pursuance of a decree passed under sub-rule (3) of this
rule, the Court shall not pass an order under sub-rule (I) of this
rule, unless the defendant, in addition to the amount men-
tioned 1 sub-rule (I), deposits imn Court for payment to the
purchaser a sum equal to five per cent of the amount of the
purchase-money peid mto Court by the purchaser

Where such deposit has been made, the purchaser shall be
entitled to an order for repayment of the amount of the
purchase-money paid mto Cowt by him, together with a sum.
equal to five per cent thereof

(3) Where payment m accoidance with sub-rule (I) has not
been made, the Court shall, on application made by the plan-
faff m  tlus behalf pass a final decree directing that the
mortgaged property or a sufficient part thereof be sold, and
that the proceeds of the sale be dealt with i the manner
provnided 1n sub-rule (1) of rule 4

16 Where

1 See footnote 2 on p 230
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18, Where the net proceeds of any sale held under the last Reoovery of
preceding rule are found insufficient to pay the amount due ou mortgage
to the plamntiff, the Court, on application by him may, if the g™ ™™
balance 1s legally recoverable from the defendant otherwise than

out of the property sold, pass a decree for such balance

17 (1) In & swt for redemption, 1f the plamntiff succeeds, preminary

the Court shall pass a prehmimary decree— %35;‘,’1}{;0“

(a) ordering that an account be taken of what was due
to the defendant at the date of such decree for—

(1) principal and interest on the mortgage,
(1)) the costs of swit, 1f any, awarded to him, and

(i) other costs, charges and expenses properly incurred
by hun up to that date, m respect of his
mortgage-security, together with interest therein,
or

(b) declaring the amount so due at that date, and
(¢) directing-

(1) that, 1f the plantiff pays into Court the amount
so found or declared due on or before such date
88 the Court may fix within six months from the
date on which the Court confirms and counter-
signs the account taken under clause (a), or from
the date on which such amount 15 declared in
Court under clause (b), as the case may be, and
thereafter pays such amount as may be adjudged
due in respect of subsequent costs, charges and
expenses as provided in rule 10 together .with
_subsequent interest on such sums respectively
a8 provided in rule 11, the defendant shall deliver
up to the plamntiff, or to such person as the
plamtiff appoints, all documents 1n his possession
or power relating to the mortgaged property,
and shall, if so required, re-transfer the property
to the plamtiff at his cost free from the mortgage
and from all 1ncumbrances created by the
defendant or any person claiming under him, or,

wWhere

1See footnote 2 on p 230,

!
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where the defendant claims by derived title, by
those under whom he claims, and shall also, if
necessary, put the plamtiff i possession of the
property, and

(1) that, 1f p\ayment of the amount found or declared.
due under or by the preliminary decree 18 not
made on or before the date so fixed, or the plam-
tff fals to pay, within such tune as the Court.
may fix, the amount adjudged due in respect of
subsequent costs, charges, expenses and nterests,
the defendant shall be entitled to apply for a
final decree—

(a) n the case of a mortgage other than a usufruc-
tuary mortgage, a mortgage by conditional
sale, or an anomalous mortgage the terms of
which provide for foreclosure only and not for
sale, that the mortgaged property be sold, or

(b) m the case of a mortgage by vconditional sale or
such an anomalous mortgage as aforesad,
that the plamntiff be debarred from all nght to
redeem the property

(2) The Court may, on good cause shown and upon terms-
to be fixed by the Court, from time to time, at any time before
the passing of a final decree for foreclosure or sale, as the
case may be, extend the time fixed for the payment of the
amount found or declared due wunder sub-rule (I) or of the
amount adjudged due in respect of subsequent costs, charges,
expenses and interest

18. (I) Where, before a final decree debarrmg the plamntiff
from all right to redeem the mortgaged property has been
passed or before the confirmation of & sale held m pursuance
of a final decree passed under sub-rule (3) of tls rule, the
1p;la,mfnff mgkes payment ito Court of all amounts due from

un under sub-rule (1) of rule 7, the Courh shall, on applea-
tion made by the plamntiff mn this behalf, pass a final decree-
or, if such decres has been passed, an order—

(a) ordering the defendant o deliver up the documents.
referred to m the preliminary decree,

and

1 See footnote 2 on p 230
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and, if necessary,—

(b) ordering huim to re-transfer at the cost of the plamtft

the mortgaged property as directed mn the sad
decree,

and, also, if necessary,—

" (c) ordermg him to put the plamtiff m=possession of the
property

(2) Where the mortgaged property or a part thereof has
been sold in pursuance of a decres passed under sub-rule (3)
of this rule, the Court shall not pass an order under sub-rule
(1) of this rule, unless the plamtaff, 1n addition to the amount
mentioned 1n sub-rule (I), deposits 1n Court for payment to
the purchaser a sum equal to five per cent of the amount of
the purchase-money paid mbo Court by the purchaser

Where such deposit has been made, the purchaser shall
be entitled to an order for repayment of the amount of the

purchase-money paid mto Court by him, together with a sum
equal to five per cent thereof

(3) Where paymgnt mn accordance with sub-rule (I) has
not been made, the Court shall, on spplication made by the
defendant 1n this behalf,—

(a) in the case of s mortgage by conditional sale or of
such an anomalous mortgage as 18 herembefore
referied to 1n rule 7, pass a final decree declaring
that the plamtiff and all persons claiming under
him are debarred from all nght to redeem the
mortgaged property and, also, if necessary, ordermg
the plamntuff to put the defendant in possession of the
mortgaged property, or .

(b) n the case of any other mortgage, not being a usufrue-
tuary mortgage, pass a final decree that the mort-
gaged property or s sufficient part thereof be sold,
and the proceeds of the sale (after deduction
therefrom of the expenses of the sale) be paid into
Court and applhed in psyment of what 1s found
due to the defendant, and the balance, if any, be

paid to the plamtiff or other persons entitled to
recerve the same ]

[8A. Where
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Recavery of 1[8A. Where the net proceeds of any sale held under the

ou mortgage  Jast precedng rule are found msufficient to pay the amount

redemption  due to the defendant, the Court, on application by him, may,
if the balance 13 legally recoverable from the plamtiff other-
wise than out of the property sold, pass a decree for such
balance ]

Pecree wheid 9. Notwithstanding anything bheremnbefore contammed, if 1t
Dothing is appears, upon taking the account referred to in rule 7, that
o oo  Dothing 15 due to the defendant or that he has been overpaud,
Jbas Desa the Court shall pass a decree directing the defendant, if so
- required, to re-transfer the property and to pay to the plamn-
tiff the amount which may be found due to him and the
plamtaff shall, .f necessary, be put mn possession of the mort-

gaged property

oc- R 2[10 In fnally adjusting the amount to be pad to s
subsequentt0 mortgagee m case of a foreclosure, sale or redemption, the

Cowrt shall, unless in the case of costs of the swit the conduct
of the mortgagee has been such as to disentitle him thereto,
add to the mortgage-money such costs of the suit and other
costs, charges and expenses as have been properly incurred by
hin since the date of the prelimmary decree for foreclosure,
sale or redemption up to the time of actual payment

P ent of
fntezest: 11 In any decree passed mn a swt for foreclosure, sale or

redemption, where interest 1s legally recoverable, the Court

may oider payment of interest to the mortgagee as follows,
namely —

(a) nterest up to the date on or before which payment of
the amount found or declared due 13 under the
prebmmary decree to be made by the mortgagor or
other person redeeming the mortgage— -

(1 on the principal amount found or declared due on
the mortgage,—at the rate paysble on the prineipal,
or, where no such rate 1s fixed, at such rate as the
Court deems reasonable,

(1) on the amount of the costs of the swt awarded to
the mortgagee,—at such rate ag the Court deems

reasonable

1This rule was inserted b
ment) Supplementary Act, 192?; (;1 ifﬁggg)e Fransfer of Property (Amend-

?Rules 10 and 11 were substituted by 5 6, 1bid -
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reasonsble from the date of the prelimimary
decree, and

() on the amount adjudged due to the mortgagee for
costs, charges and expenses properly imecurred by
the mortgagee m respect of the mortgage-security
up %o the date of the preliminary decree and
sdded to the mortgage-monay,—at the rate
agreed between the parties, or, falling such rate,
abt the same rate as 1s payabls on the principal,
or failing both such rates, at nine per cent per
annum, and

(b) subsequent interest up to the date of reslization or
actual payment at such rate as the Court deems
reasonable—

(1) on the aggregate of the prmcipal sums specified 1n
clause (a) and of the interest thereon as caleulat-
ed mn accordance with that clause, and

(1) on the amount adjudged due to the mortgages n
respect of such further costs, charges and expenses
as may be paysble under rule 10 ]
12, Where any property, the sale of which 1s directed salsof

under this Order 15 subject to a prior mortgage, the Court Nipjerto

inav, with the consent of the prior mortgagee, direct that the &%‘;{mo,
property be sold free from the same, giving to such prior
mortgagee the same interest mn the proceeeds of the sale as he

had 1n the property sold

13. (I) Such proceeds shall be brought into Court and gpvyxgg
applied as follows — ’

first, in payment of all expenses ncident to the sale or
properly mncurred in any attempted sale,

secondly, m payment of whatever 1s due to the pror
mortgagee on account of the prior mortgage, and
of costs, properly mcurred in connection therewith,

thndly, m payment of all interest due on account of the
mortgage m consequence whereof the sale was
directed, and of the costs of the suit 1n which the
decrce directing the sale was made,

fourthly,
‘ ) 239
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fourthly, n payment of the principal money due on
,  account of that mortgage, and
lastly, the residue (if any) shall be paid to the peison
proving himself to be interested i the property
sold, or if there are more such persons than one,
then to such persons accordmg to thewr respective
wterests therem or upon their joint receipt

(2) Nothing in this rule or in rule 12 shall be deemed to

affect the powers conferred by section 57 of the Transfer of
Property Act, 1882

14. (I) Where a mortgagee has obtamned a decree for the

payment of money in satisfaction of a claim arsing under the
mortgage, he shall not be entitled to brng the mortgaged
property to sale otherwise than by mstituting a swt for sale
in enforcement of the mortgage, and he may instibute such suib

not

to

withstanding anything contatned 1 Order II, rule 2

(?) Nothing in sub-rule (I) shall apply to any terribories
which the Transfer of Property Act, 1882, has nob been

extended

1[15. Al the provisions contamned n this Order which
apply to a simple mortgage shsll, so far as may be, apply to
a mortgage by deposit of title-deeds within the meamng of
section 58, and to a charge within the meaning of section 100
of the Transfer of Property Act, 1882 1

ORDER XXXV,

Interpleader
1. In every sut of nterpleader the plamt shall, mn addi-

tion to other statements necessary for plamnts, state—

(a) that the plamtiff claims no interest n  the subject-
matter i dispute other than for charges or costs,
Eb)) :}Ille claims made by the dependants severally, and
¢) that there 13 no collusion bet
any of the defendants Foveen the plumll and

2 Where

1
men
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2 Where the thing claimed 1s capable of bemg\pald mto fﬁglg%&ﬁd
Court or placed in the custody of the Court, the plaintiff may into Court
be requred to so pay or place 1t before he can be entitled to

any order in the swit

3 Where any of the defendants 1n an 1nterpleader-suib procedure
18 actuslly suing the plamtiff mn respect of the subject-matter Fhere ant
of such swt, the Court m which the swit agamnst the plantff B2nae
18 pending shall, on bemng mformed by the Court n which the
interpleader-smt has been instituted, stay the proceedings as
agamst him, and hig costs 1n the sut so stayed may be pro-
vided for in such swt, but if, and mn so far as, they are not
provided for in that swmt, they may be added to his costs -
curred i the interpleader swit

4. (1) At the first hearing the Court may— Procedurs at

{a) declate that the plantiff 18 discharged from all Lhabihty heartag.
to the defendants in respect of the thing claimed,
award him his costs, and dismiss him from the
swt, or

(b) 1f 1t thinks that justice or convenience so requie, retain
all parties until the fina]l disposal of the swt
(2) Where the Court finds that the admissions of the parties
or other evidence enable 1t to do so, 1t may adjudicate the title
to the thing claimed

(3) Where the admissions of the parties do not enable the
Lourt so to adjudicate, 1t may direct—

(@) that an 1ssue or issues between the parties be framed
and tned, and

(b) that any claimant be made a plantiff 1n heu of or 1
addition to the original plantiff,

and shall proceed to try the swit in the ordinary manner

5. Nothing 1n this Order shall be deemed to enable agents Agente and
to sue thewr principals, or tenants to sue their landlords, for Bot inatitute
the purpose of compelling them to mterplead with any persons sy 23

other than persons msking claim through such principals or
landlords

Hlustrations

t
{a) A depomts s box of jewels with B as his agent  C alleges that
the jJewels were wrongfully obtammed from him by A, and claimg them
from B B cannot mstitute an inteipleader smb agamnst A and C

) A
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{0) A deposits a box of jewels with B as his agent He then writes
to C for the purpose of making the jewels a security for a debt due from
himself to C° A afterwards alleges that C’s debt 1s satisfied, and C
alleges the contrary Both claim the jewels from B B may mstitute
an 1mnterpleader smb agamst A and C

6. Where the swit 18 properly instituted the Court may
provide for the costs of the orgmal plamtiff by gving him
charge on the thing claimed or m some other effectual way

ORDER XXXVI
Special Cace

1. (1) Parties claiming to be interested i the decision
of any question of fact or law may- enter mto an agreement
in wnbing stating such question m the form of a case for
the opmuon of the Court, and providing that, upon the finding
of the Court with respect to suech question,—

(a) & sum of money fixed by the parties or to be deter-
mined by the Court shall be paid by one of the
parties to the other of them, or

(b) some property, moveable or immoveable, specified n
the agreement, shall be dehvered by one of the
parties to the other of them, or

(c) one or more of the parties shall do or refrain from
domng, some other particular act specified i the
agreement

(2) Every case stated under this rule shall be divided mto
consecutively numbered paragraphs, and shall concisely state
such facts and specify such documents as may be necessary to
enable the Court to decide the question raised thereby

2. Where the agreement 1s for the delivery of any pro-
perty, or for the domg, or the reframing from domng, any
particular act, the estimated value of the property to be
delivered, or to which the act specified has reference, shall

be stated 1n the agreement

3. (I) The agreement, if framed in accordance with the
rules herenbefore contamned, may be filed mn the Court which
would have jursdiction to entertan a swt, the amount or

value
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value of the subject-matter of which 1s the same as the amount
or value of the subject-matter of the agreement

(?) The agreement, when so filed shall be numbered and
registered as a suib between one or more of the parties claiming
to be mterested as plamntaff or plamtiffs, and the other or the
others of them as defendant or defendants, and notice shall be

given to all the parties to the agreement, other than the party
or parfies by whom 1t was presented

4. Where the agreement has been filed, the parties to 1v Ppartiesto

shall be subject to the jursdiction of the Court and shall be ES Sibiss
bound by the statements contamed therein Jurtadiction

5. (1) The case shall be set down for hearng as a sulb Hearingsnd
instituted m the ordmnary manner, and the prowisions of this lspos of
Code shall apply to such suits so far as the same are applicable

(?) Where the Court 1s satisfied after examination of the
parties, or after taling such evidence as 1t thinks fit,—

(a) that the agreement was duly executed by them,

(b) that they have a bond fide interest mm the question
stated theremn, and

(c) that the same 18 fit to be decided,

it shall proceed to pronounce judgment thereon, 1n the same

way as m an ordmnary swt, and upon the judgment so pro-
nounced a decree shall follow

ORDER XXXVII
Summary Procedure on Negotiable Instruments
1. This Order shall apply only to—

(¢) the High Courts of Judicature at Fort William,
Madras and Bombay,

1 % * * * * *

A'p lication
of Order

(c) the Court of the Judicta] Commussioner of Sind, and

(d) any other Court to which sections 532 to 537 of the

Code of Civil Procedure, 1882, have been already
applied

2. (1) All

! The entry relating to the Chief Court of Lower Burma weas omitted by

gaxéa 31 ;;;d 8:h I of the Government of India {Adaptation of Indian Laws)
rder,
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2. (1) All swts upon ills of exchange, hundies or pro-
missory notes may, mn case the plamntiff deswres to proceed
hereunder, be nstituted by presenting a plant in the form
prescribed, but the summons shall be m Form No 4 m
Appendix B or in such other form as may be from time lo
time presenbed N

(2) In any case m which the plant and summons are mn
such forms, respectively the defendant shall not appear or
defend the swib unless he obtains leave from a Judge as here-
mafter provided so to appear and defend, and, m default of
his obtainmng such leave or of his appearance and defence in
pursuance thereof, the allegations 1 the plamnt shall be
deemed to be admtted, and the plamtiff shall be entitled to a
decree—

1[(a) for the prmncipal sum due on the nstrument and
for interest caleulated in accordasnce with the pro-
visions of section 79 or section 80, as the case may
be, of the Negotiable Instruments, Act, 1881, up to
the date of the msthitution of the swmt, or for the
sum mentioned m the summons, whichever 1s less,
and for mterest up to the date of the decree at the
same rate or at such other rate as the Court thinks
fit, and

(b) for such subsequent interest, if any, as the Court may
order under section 84 of this Code, and

(¢) for such sum for costs as may be prescribed

Provided that, 1f the plamntuf claims more than such fizxed
sum for costs, the costs shall be ascertained mn the ordinary
way

(3) A decree passed under this rule may be executed forth-
with ]

3 (I) The Court shall, upon application by the defend-
ant, give leave to appear and to defend the swf, upon affidavits
which disclose such facts as would make 1t meumbent on the
holder to prove consideration, or such other facts as the Court
may deem sufficient to support the application

(2) Leave

1These words were substituted by 8 4 of the Negotiable Instruments
(Interest) Act, 1826 (30 of 1926)
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(2) Leave to defend may be given unconditionally or subject
to such terms as to payment into Court, giving security, framing
and recording 1ssues or otherwise as the Court thinks fit.

4. After decree the Court may, under special circumstances, Fower to
set aside the decree, and 1if nocessary stay or set aside execution, decree
and may give leave to the defendant to appear to the summons
and to defend the swt, if 1t seems reasonable to the Court so

to do, and on such terms as the Court {hinks fit

5 In any proceeding under this Order the Court may order Pawer 18
the bill, hundi or note on which the swt 318 founded to be ste, to bb
forthwith deposited with an officer of the Court, and may with officer
further order that all proceedings shall be stayed until the of Gourt.

plamntiff gives security for the costs thercof

6, The holde1r of every dishonoured bill of exchange or pro- Becovery
mussory note shall have the same remedies for the 1ecovery noting none
of the expenses incurred 1n noting the same for non-acceptance pf ainopoured
or non-payment, or otherwise, by reason of such dishonour, bill or note

a8 he has under this Order for the recovery of the amount of
such bill or note

7 Save as provided by this Order, the procedure in swits Frocedue’
bereunder shall be the same as the procedure in suits mstituted -
1 the ordinary manner

ORDER XXXVIII

Arrest and Attachment before Judgment

Arrest before Judgment

1. Where at any stage of a swit, other than a swt of the There &
nature referred to m section 16, clauses (a) to (d), the Court 1a may bo called
eatisfied, by affidavit or otherwise,— i

security
(a) that the defendant, with mtent to delay the plamtiff, for appesranoe.

or to avord any process of the Court or to obstruct

or
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or delay the execution of any decree that may be
passed agamst him,—

(1) has absconded or left the local Limits of the jurisdic-
tion of the Court, or

(i) 13 about to abscond or leave the local Lumits of the
Jurisdiction of the Court, or

() has disposed of or removed from the loeal lumuts
of the jumsdiction of the Court s property or
any parbt thereof, or

(b) that the defendant 1s about to leave British India
under circumstances affording reasonable probability
that the plamtiff will or may thereby be obstructed
or delayed m the execution of any decree that may
be passed agamnst the defendant in the suit,

the Court may 1ssue a warrant to arrest the defendant and
bring him before the Court to show cause why he should nob
furnish security for his appearance

Prowided that the defendant shall not be arrested i1f he
pays to the officer entrusted with the execution of the warrant
any sum specified in the warrant as sufficient to satisfy the
plamtiff’s claym, and such sum shall be held m deposit by
the Court untd the swt 1s disposed of or until the further

order of the Court

2 (I) Where the defendant fails to show such cause the
Court shall order hum either to deposit m Cowmtb money or
other property sufficient to answer the claim agamst him,
or to furmsh secunity for his appearance at any time when
called upon while the swt 18 pending and until satisfaction
of any decree that may be passed agammnst him 1n the s, or
make such order as it thinks fit 1n regard to the sum which
may have been pad by the,defendant under the proviso to

the last preceding rule N
(2) Every surety for the appearance of a defendant shall

bind himself, in defsult of such appearance, to pay any sum
of money which the defendant may be ordered to pay in the

sult

3. (1) A
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3. (1) A surety for the appearance of a defendant may at f;gﬁ:gg,;:gig,
any tume apply to the Court 1 which he became such surety Hiacharged
to be discharged from lus obligation

(2) On such application bemng made, the Court ghall sum-

mon the defendant to appear or, if 1t thinks fit, may 1ssue a
warrant for his arrest m the first mstance

(3) On the appearance of the defendant in pursuance of
the summons or warrant, or on his voluntary surrender, the
Court shall direct the surety to be discharged from his obliga-
tion, and shall call upon the defendant to find fresh secunty

4, Where the defendant fails to comply with any order Proceduss

hero
under rule 2 or rule 8, the Court may commit him to the avil ?ﬁﬁn&ﬂnt

prison until the decision of the swt or, where a decree 13 passed gmgy
agamnst the defendant, until the decree has been satisfied or find

security
Prowided that no person shall be detaned m pnson under

this rule m any case for a longer peridd than six months, nor
for a longer period than six weeks when the amount or value
of the subject-matter of the swbt does not exceed fifty rupees

' Provided also that no person shall be detaned in prison
under this rule after he has complied with such order

Attachment before Judgment

5. (I) Where, ab any stage of a swit, the Court 1s satis- Fhere
fied, by affidavit or otherwise, that the defendant, with intent may

be
to obstruct or delay the execution of any decree that may be called 4pon
passed aganst him,— gecurity for

produ:ttluno(
(a) 18 about to dispose of the whole or any part of his property

property, or

(b) 18 about to remove the whole or any part of hus property

from the local hmits of the jurisdiction of the
Court,

v

the Court may direct the defendant, within a time to be fixed
by 1%, either to furmsh security, in such sum as may be speci-
fied m the arder, fo produce and place at the disposal of the
Court, when required, the said property or the value of the
same, or such portion thereof as may be sufficient to satisfy

the decree, or to appear and show cause why he should not
furmsh security

(2) The
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(%) The plantiff shall, unless the Court otherwise directs,
specify the property required to be attached and the estimated
value thereof

(37 The Court may also in the order dwect the conditional
attachment of the whole or any portion of the property so
specified

8 (1) Where the defendant fals to show cause why he
should not furmsh security, or fals to fwrmish the secumty
required, within the time fixed by the Court, the Court may
order that the property specified, or such portion thereof as
appears sufficient to satisfy any decree which may be passed
m the suit, be attached

(2) Where the defendant shows such cause or furmishes the
requred security, and the property specified or any portion
of it has been attached, the Court shall order the attachment
to be withdrawn, or make such other order as it thinks fit

7. Save ag otherwise expressly provided, the attachment
shall be made mn the manner provided for the attachment of
property m execution of a decree

8 Where any claum 1s preferred to property attached before
judgment, such claum shall be investigated 1n the manner
herembefore provided for the investigation of claims to property
attached 1n execution of a decree for the payment of money

9 Where an order 1s made for attachment before judgment,
the Court shall aider the attachment to be withdrawn when
the defendant furmishes the security required, together with
security for the costs of the attachment, or when the swt 1s

dismssed

10 Attachment before judgment shall not affect the mghts,
existing prior to the attachment, of persons not parties to the
sutt, nor bar any person helding a decree aganst the defendant
from applying for the sale of the property under attachment mn
execution of such' decree

11, Where property is under attachment by wvirtue of the
provisions of this Order and a decree 1s subsequently passed
i favour of the plamntiff, 1t shall not be necessary upon an

applicalion
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appplication for execution of such decree to apply for a re-
attachment of the property

12. Nothing m this Order shall be deemed to authorize ;};%’é%‘;‘é‘;’:é
the plamtiff to apply for the attachment of any sgricultural gtachable
produce in the possession of an agricultunst, or to empower judgment

the Court to order the attachment or production of such produce

1[18 Nothing i this Order shall be deemed to empower any fmll Cause
Court of Small Causes to make an order for the attachment of foattach
immoveable property ] property

ORDER XXXIX

Temporary Injunctions and Interlocutory Orders.

Temporary Injunctions

1. Where 1n any swt 1t 18 proved by affidavit or other- cosesin

which tempo.
wise— rary injunction
may be

(a) that any property in dispute in s swt 18 i dsnger of &muted
being wasted, damaged or shenated by any party
to the swt, or wrongfully sold in execution of &
decree, or

(b) that the defendant threatens, or intends, to remove or

dispose of s property with a view to defraud his
creditors,

the Court may by order grant a temporary injunction to restramn
such act, of make such other order for the purpose of stayng
and preventing the wasting, damaging, alienation, sale, removal
or disposition of the property as the Court thinks fit, until the
disposal of the swt or until further orders

2 (1) In any swit for restraming the defendant from com- yypunetion
mitting a breach of contract or other mjury of any kind, ¥ retrain

’ repetition ox
R continuance

wheth er of breach

2 Thia rule wes added by ¢ 4 of the 8mall Cause Courts (Attachment of
Immoveable Property) Act, 1926 (1 of 1926)
[}
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whether compensation 1s claimed m the suit or not, the plamn-
tiff may, at any time after the commencement of the suib, and
etther before or after judgment, apply to the Court for a
temporary mjunction to restrain the defendant from commut-
ting the breach of contract or mjury complamed of, or any
breach of contract or mjury of a like kind ansing oubt of the
same contract or relating to the same property or nght

(2) The Court may by order grant such mjunction, on such
terms as to the duration of the mjunction, keeping an account,
gving security, or otherwise as the Court thinks fit

(3) In case of disobedience, or of breach of any such terms,
the Court granting an injunction may order the property of
the person guilty of such disobedience or breach to be attached,
and may also order such person to be detamned mn the civil
prson for & term not exceeding mx months, unless in the
meantime the Comt directs his release

(4) No attachment under t¢ns rule shall remamn n force
for more than one year at the end of which tume, if the dis-
obedience or breach continues, the property attached may be
sold, and out of the proceeds the Court may award such
compensation as 1t thinks fit, and shall pay the balance, if
any, to the party entitled thereto

3 The Court shall in all cases, except where 1t appears
that the object of granting the injunction would be defeated
by the delay, before granting an injunction, direct notice of
the application for the same to be given to the opposite party

4 Any order for an injunction may be discharged or vared,
or set aside by the Court, on application made thereto by any
party dissatisfied with such order

5 An mjunction dwrected to a corporation 18 binding nob
only on the corporation itself, but also on all members and
officers of the corporation whose personal saction 1t seeks to
restram

Interlocutory Orders
6 The Court may, on the application of any party to a sut,

order the sale, by any person named i such order, and m
such manner and on such terms as 1t thinks fit, of any

moveable
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moveable property, bemng the subject-matter of such swt, or
attached before judgment in such swt, which 18 subject to
speedy and natural decay, or which for any other just and
sufficient cause 1t may be desirable to have sold at once

7. (1) The Court may, on the application of any party to a Dr%':;ll}g:&n"

sut, and on such terms as 1t thinks fit,— pection,

eto,ofsuf)jech
matter of o
suit
(a) make an order for the detention, preservation or ms-

pection of any property which 1s the subject-matter

of such suib, or as to which any question may arise

therem,

(b) for all or any of the purposes aforesaid authonze any
person to enter upon or mto any land or bwlding
i the possession of any other party to such swt,
and

(c) for all or any of the purposes aforesaild authornze any
samples to be taken, or any observation to be made
or experiment to be tried, which may seem neces-
sary or expedient for the purpose of obtaming full
information or evidence

(%) The prowisions as to execution of process shall apply,
mutatts mutandis, to persons authorized to enter under this
rule

8. (1) An e.pphcabfon by the plamntiff for an order under ggg‘&g;“m

rule 6 or rule 7 may be made after notice to the defendant orders to
8t any time after mstitution of the swit notice,

(2) An application by the defendant for a like order may
be made after notice to the plamntiff at any time after
appearance

9. Where land paymng revenue to Government, or s tenure When party
liable to sale, 18 the subject-matter of g suib, if the party in I Yameaiute
possession of such land or tenure neglects to pay the Govern- [oesion of
ment revenue, or the rent due to the proprietor of the tenure, 25 oot~
a8 the case may be, and such land or tenure 18 consequently sut.
ordered to be sold, any other party to the swit claiming to have
sn mterest mn such land or tenure may, upon payment of the
revenue or rent due previously to the sale (and.with or without
secunity at the disuretion of the Court), be put mn immediate
possession of the land or tenure

and
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and the Court m 1ts decree may award against the defaulter
the amount so paid, with mterest thereon at such rate as the
Court thinks fib, or may charge the amount so pad, with
mterest thereon at such rate as the Court orders, in any adjust-
ment of accounts which may be directed m the decree passed
in. the swb :

ggg:;lt:tg In 10. Where the subject-mafter of a suib 15 money or some

Court ' '~ other thing capable of delivery, and any party thereto admits
that he holds such money or other thing as a trustee for
another party, or that it belongs or 13 due to another party,
the Court may order the same to be deposited mn Court or
delivered to such last named party, with or without secunty,
subject to the further direction of the Courb

ORDER XL

Appointment of Recewers

Appolotment 1. (1) Where 1t appears to the Court to be just and con-
ofrocelvers  venent, the Court may by order—

(¢) appont a receiver of any property, whether before or
after decree,

(b) remove any person from the possession or custody of
the property,

{(c) commit the same to the possession, custody, or manage-
ment of the receiver, and

(d) confer upon the receiver all such powers, as to bring-
mg and defending swts and for the reahzation,
management, protection, preservation and improve-
ment of the property, the collection of the rents and
profits thereof, the apphecation and disposal of such
rents and profits, and the execution of documents
as the owner himself has, or such of those powers
as the Court thinks fit

(2) Nothing in this rule shall authorize the Court to remove
from the possession or custody of property any person whom
any party to the suit has not a present nght so to remove

2 The
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2. The Court may by general or special order fix the amount Remuneration.
to be paid as remuneration for the services of the recewver

3. Bvery receiver so appomnted shall— Datles

(a) furmsh such secunty (if any) ss the Court thinks fit,
duly to sccount for what he shall receive m respect
of the property,

(b) submut his accounts at such periods and m such form
us the Court directs, ®

{c) pay the amount due from him as the Court directs,
and

() be responsible for any loss occasioned to the property
by his wilful default or gross neghgence

] . Enforcement
4. Where s receiver of receiver's

(¢) fails to submit his accounts ab such periods and m such Ut
form as the Court directs, or

(b) fails to pay ‘the amount due from Mim as the Court
directs, or

(c) occasions loss to the property by his wilful default or
grosy negligenuce,

the Court may direct s property to be attached and mey sell
such property, and may apply the proceeds to make good any
asmount found to be due from him or any loss occasioned by
tum, and shall pay the balance (if ‘any) to the receiver

b, Where the property is land paymng revenue to the Gov- When Collector
ernment, or land of which the revenue has been assigned or ﬂ%ﬁm
redeemed, and the Court considers that the interests of those "c!Ver
concerned will be promoted by the management of the Collec-
tor, the Court may, with the consent of the Collector, appoint
him to be receiver of such property

ORDER XLI

Arpeals from Ongmnal Decrees -
1. (1) Every appeal shall be preferred in the form of a Formof
memorandum egned by the appellant or his pleader and by

What to
presented to the Court or to such officer as 1t appownts in this sccompany =~
3\

behalf
253



Contents of
memorandum

Grounds
which may
be taken in
appeal

Rejection or
amendment of
memorandum

One of geveral
1aintiffs or
efendants

may obtain

reversal of
whole decres
where 1t
proceeds on
ground
common to
all

Stay by
Appellate
Qourg

Civl Procedure {acT v

(The Fwst Schedule  Order XLI—Appeals from Onginal
- Decrees )

behalf The memorandum shall be accompanied by a copy of
the decree appealed from and (unless the Appellate Court
dispenses therewith) of the judgment on which 1t 1s founded

(2) The memorandum shall set forth, concisely and under
distinet heads the grounds of objection to the decree appealed
from without any argument or narrative, and such grounds
shall be numbered consecutively

2. The appellant shall not, except by leave of the Court,
wge or be heard m support of any ground of objection mnot
set forth m the memorandum of appeal, but the Appellate
Court, in deciding the appeal, shall not be confined to the
grounds of objection set forth in the memorandum of appeal
or taken by leave of the Court under this rule

Provided that the Court shall not rest its decision on any
other ground unless the party who may be affected thereby

has had a sufficient opportumty of contesting the case on that
ground

3 (1) Where the memorandum of appeal 1s not drawn up
mm the manner herembefore prescribed, it may be rejected, or
be returned to the appellant for the purpose of being amended

within g time to be fixed by the Court or be amended then and
there

(2) Where the Court re]ectiany memorandum, 1t shall record
the reasons for such rejection

(3) Where a memorandum of appeal 18 amended, the Judge,

or such officer as he appoints 1 this behalf, shall sign or 1mtial
the amendment

4 Where there are more plamtiffs or more defendants than
one i a swmb, and the decree appealed from proceeds on any
ground common to all the plantiffs or to all the defendants,
eny one of the plamtiffs or of the defendants may appeal from
the whole decree, and thereupon the Appellate Court may

reverse or vary the decree mn favour of all the plamntiffs or
defendants, as the case may be

Stay of proceedings and of execution '

5 (1) An appeal shall not operate as a stay of proceed-
mgs under a decree or order appesled from except so far as

the
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the Appellate Court may order, nor shall execution of a decree
- be stayed by reason only, of an appeal having been preferred
from the decree, but the Appellate Court may for sufficient
cause order stay of execution of such decree -

(2) Where an application 13 made for stay of execution of 37 %,
an appeslable decree before the expwation of the time allowed fassed the
for appealing therefrom, the Court which passed the decree may
on sufficient cause bemng shown order the execution to be
stayed -

(3) No order for stay of execution shall be made under
sub-rule (I) or sub-rule (2) unless the Court making 1t 1s
satisfied—

(a) that substantial loss may resulb to the party applying
for stay of execufion unless the order 18 made,

(b) that the application has been made without unreason-
able delay, and

~ (c) that security has been given by the applicant for the
due performance of such decree or order as may
ultimately be binding upon him

(4) Notwithstanding anything contained m sub-rule (3),” the
Court may make an ez parte order for stay of execution pending
the hearing of the application

6. (1) Where an order 18 made for the execution of a decree Security in
from which an appeal 18 pending, the Court which passed for ot
the decree shall, on sufficient cause bemng shown by the grpeaied
appellant, require security to be taken for the restitution of &
any property which may be or has been taken i execution of
the decree or for the payment of the value of such property
and for the due performance of the deciee or order of the
Appellate Court, or the Appellate Court may for hke cause
direct the Court which passed the decree to take such security

(2) Where an order has been made for the sale of immaove-
able property in execution of a decree, and an appesl 1s
pending from such decree, the sale shall, on the application
of the judgment-debtor to the Court which made the order,
be stayed on such terms as to giving security or otherwise as
the Court thinks fit until the appeal 18 disposed of
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1% * * * * * *

8 The powers conferred by rules 5 and 6 shall be exercise-
able where an appeal may be or has been preferred not from
the decree but from an order made 1 execution of such decree.

Procedure on admission of appeal

9 (I) Where a memorandum of appeal 18 admiifed, the
Appellate Court or the proper officer of that Court shall endorse
thereon the date of presentation, and shall register the appeal
1n a book to be kept for the purpose

(2) Such book shall be called the Register of Appeals

10. (1) The Appellate Court may m 1its discretion, either
before the respondent 1s called upon to appear and answer or
afterwards on the application of the respondent, demand from
the appellant secumby for the costs of the appeal, or of the
origmal swt, or of both

Provided that the Couit shall demand such secunty m
all cases in which the appellant 18 residing out of British India,
and 18 not possessed of any suflicient immoveable property
within Bntish India other than the property (if any) to which
the appeal relates

(2) Where such securty 18 not furmshed within such time
as the Court ordeis, the Court <hall reject the appeal

11. (I) The Appellate Court, after sending for the 1ecord
if 1t thinks fit so to do, and after fixing 8 day for hearing the
appellant or lis pleader and hearing him accordingly if he
appears on that day, may dismss the appeal without sending
notice to the Court from whose deciee the appeal 13 preferred
and without serving notice on the 1espondent or his pleader

(9) If on the day fixed or any other day to which the hear-
ing may be adjourned the appellant does not appear when
the appeal 18 called on for hearing, the Court may make an
order that the appeal be disrmssed

’

(3) The

! Rule 7 wasomitted by para 3 and Sch I of the Government of India
(Adaptation of Indian Laws) Order, 1937
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(3) The disrmssal of an appesl under this rule shall be notified
to the Court from whose decree the appeal 1¢ preferred

12 (1) Unless the Appellate Court dismsses the appeal Df D“Y for
under rule 11, 1t shall fix a day for hearing the appeal nmml

(2) Such day shall be fixed with reference to the curent
business of the Court, the place of residence of the respondent,
and the time necessary for the service of the notice of appeal,
so as to allow the respondent sufficient time to appear and
answer the appeal on such day

13. (1) Where the appeal 13 not dismissed under rule 11, égﬁ”&“
the Appellate Court shall send notice of the appeal to the Court give notice

from whose decree the appeal 1s preferred g;:];a::lgdecree
om
(2) Where the appeal 18 from the decree of a Court, the E{“‘;ﬂ'ﬁ“"’n

records of which are not deposited in the Appellate Court, & grgvellm
the Court receiving such notice shall send with all practicable
despatch all material papers in the swit, or such papers as may

be specially called for by the Appellate Court

(3) Entber perty may apply n wnbting to the Court from Coplesof
whose decree ihe appeal 18 preferved, specifying any of the Court whose
papers 1n such Court of which he requires copies to be made, appesled
and copies of such paper shall be made at the eszpense of, from
and given to, the applicant

14, (I) Notice of the day fixed under rule 12 shall be Publication
affixed i the Appellate Court-house, and a like notice shall oF nntlon of
be sent by the Appellate Court to the Court from whose decree fayfo%
the appeal 15 preferred, and shall be served on the respondent ®Pres!
or on his pleader in the Appellate Court m the manner pro-
vided for the service on a defendant of & summons to appear
and answer, and ell the provisions appliesble to such sum-
mons, and to proceedings with reference to the service thereof,
shall apply to the service of such notice

(?) Instead of sending the notice ta the Court from whose Appellate
decree the appeal 1s preferred, the Appellate Court may itself lbselfcaus.;
cause the notice to be served on the respondent or his pleader soveat®

under the provisions above referred to

15, The notice to the respondent shall declare that, if he Contenta of
does not appear n the Appellate Court on the day so fixed,
the appeal will be heard ex-parte

16 (I) On
257
9



Right te
begin,

Dismssal of
appeal for
appellants
dofault

Hearing
appesl ex
parte

Tiemrises] of
appeal where
notice not
served in
¢onsequence
of apne’lant s
fallure to
depomt costs

Be adm sslon
Of appeal
dismissed for
default

Power to
adjourn
hearing and
direct persons
appearing
Interested

to be made
regpondents

Re-hearlng

on application
of respondent
against

whom ex
porle decrce
made

Civil Procedure [acT v

(The First Schednle  Order XId —Appeals from Onginal
Decrees )

Procedure on heanng

16 (I) On the day fixed, or on any other day to whizn
the hearing may be adjourned, the appellant shall be heard
in suppott of the appeal

(2) The Court shall then, i1f 11 does not dismiss the appeal
at once, near the respondent aganst the appeal, and in such
case the appellant shall be entitled to reply

17 (1) Where on the day fixed, or on any other day to
which the hedaring may be adjourned, the appellant does not
appear when the appeal 18 called on for hearing, the Court
mav make an order that the appeal be dismissed

(2) Where the appellant appears and the iespondent does
not appear, the appeal shall be heard ex parte

18 Where on the day fixed, or on any other day to which
the hearing may be adjourned, 1t 15 found that the notice to
the respondent has not been served im consequence of the
fatlure of the appellant to deposit, within the perod fixed,
the sum required to defray the cost of serving the notice, the
Court may make an order that the appeal be dismissed

Provided that no such order shall be made although the
notice has not been served upon the respondent, if en any such
day the respondent appesrs when the appeal 1s called on for
hearing

19 Where an appeal 1s dismissed under rule 11, sub-rule
(2), o rule 17 or rule 18 the appellant may apply to the
Appellate Court for the re-admission of the appeal, and, whers
1t 15 proved that he was prevented by any rufficient cause from
appearmg when the appeal was called on for hearmmg or from
depositing the sum so requred, the Court shall re-admt the
appeal on such terms as to costs or otherwise as 1t thinks fit

20 Where 1t appears to the Court at the hearing that any
person who was a party to the swit in the Court from whose
decree the appeal 1s preferred, but who has not been made a
party to the appeal 1s inlerested in the result of the appeal,
the Court may adjourn the hearing to a future day to be fixed
by the Court and direct that such person be made a respondent

21 Where an appeal 1s heard ex parte and judgment is
pronounced agamnst the reepondent, he may apply to the
Appellate
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Appellate Court to re-hear the appeal, and, if he satisfies the

Court that the notice was not duly served or that he was

prevented by sufficient cause from appearing when the appeal

was called on for hearing, the Court shall re-hear the appeal

on such terms as to costs or otherwise as it thinks fit to unpose

upon him

22 (1) Any 1espondent, though he may not have appealed Jponbeating,

respondend
from any pait of the decree, may not only support the decree [ayoblest
on any of the grounds decided agsinst him 1n the Court below, s f he had

forred
but take any cross-objection to the decree which he eould have Separate

tahen by way of appeal, provided he has filed such objection
m the Appellate Court within one month from the date of
service on him or hug pleader of notice of the day fixed for

hearing the appeal, or within such further time as the Appellate
Court may see fit to allow

(2) Such cross-objection shall be in the fcrm of a memo Formof
randum, and the provisions of rule 1, so far as thev relate O etona™
to the form and contents of the memorandum of appeal, shall {Eohca"!®

ereto
apply thereto

(8) Unless the responaent files with the objection & wricten
acknowledgment from the party who may be affected by such
objection or his pleader of having received a copy thereof, the
Appellate Court shall cause a copy to be served, as soon as may
be after the filing of the objection, on such party or his pleader
at the expense of the respondent

(4¢) Where, i any case in which any respondent has under
this rule filed a memorandum of objection, the onginal appeal
18 withdrawn or 1s dismussed for default, the objection so filed
may nevertheless be heard and determimed after such notice
to the other parties as the Court thinks fit

(5) The provisions relating to pauper appeals shall, so far

as they can be made applcable, apply to ar objection under
this rule

23 Wheie the Court from whose decree an appeal 1s pre- Remsnd of
ferred has disposed of the swit upon a preliminary pomnt and Z"{,’Se‘hit.
the decree 13 reversed in appeal, the Appellate Court, may, “"*
if 1t thinks fit, by order remand the case, and may further
direct what 1ssue or 1ssues shall be tried m the case so
remanded, and shall send a copy of its judgment and order

to
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to the Court from whose decree the appeal 1s preferred, with
directions to re-admut the suit under 1ts omgnal number n
the register of civil swts, and proceed to determine the suib,
and the ewidence (if any) recorded durmg the origmnal trial
shall, subject to all just exceptions be evidence during the
tual after remand

Zﬁ,’}‘&’e‘gce on 24, Where the evidence upon the record 1s sufficient to

pocord &, enable the Appellate Court to pronounce judgment, the

éggftllglt:y Appellate Court may, after resettling the issues, 1f necessary,

determine finally determine the swit, notwithstandmg that the judgment

aee el of the Cowtt from whose decree the appeal 1s preferied has
proceedled wholly upon some ground other than that on which
the Appellate Court proceeds

P N 256, Wheie the Court from whose decree the appeal 18 pre-

gglllnrg may ferred has omitted te frame or try any issue, or to determine
and refer any question of fact, which appears to the Appellate Courd

them for

trial to essential to the right decision of the swib upon the ments,
Court whose

decree the Appellate Court may, 1f necessary, frame issues, and refer
opeled the same for trial to the Court fhom whose decreg the appeal

1s preferred, and n such case shall direct such Court to take
the additional evidence required

and such Court shall proceed to try such issues, and shall
return the evidence o the Appellate Court together with its
findings thereon and the reasons therefor

Findings and 26 (I) Such evidence and findings shall form part of the
g‘épfx‘?gn record 1 the swit, and either party may, within a time to be
Iecor

Objections to  fixed by the Appellate Court, present & memorandum of objec-
fnding tions to any finding

Determination () After the expiration of the period so fixed for presenting

1
of epves such memorandum the Appellate Court shall proceeed to
determine the appeal
Production of 27. (1) The parties to an appeal shall not be entitled to
ﬂggﬁgﬁﬁ‘“ produce additional evidence, whether oral or documentary,
Court the Appellate Court But 1f—

(a) the Court from whose decree the appeal 18 preferred
has refused to admit ewidence which ought to have
been admitted, or

(%) the
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(b) the Appellate Court requires any document to be pro-
duced or any witness to be examined to enable 1%
to pronounce judgment, or for any other substantial
cause,

the Appellate Court may allow such ewidence or document to
be produced, or witness to be examned

(2) Wherever additional evaidence 18 allowed to be produced
by an Appellate Court, the Court shall record the reason for
1ts admission

28, Wherever additional evidence 18 allowed to be pro- Mode of
duced, the Appellate Court may either take such ewidence, :&dldtfonnl
or direct the Court from whose decree the appeal 18 preferred, onoe
or any other subordmate Court, to take such ewnidence and to
send 1t when taken to the Apellate Court

29. Where additional evidence 1s directed or allowed %o pomtatobe
be taken the Appellate Court shall specify the pomnts to which defined and
the evidence 18 to be confined, and record on 1ts proceedings
the points so speeified

Judgment 1 appeal

30 The Appellate Court, after hearing the parties or their yuagmens
pleaders and referring to any part of the proceedings, whether whem ™3
on appeal or i the Court from whose decree the sappeal 1 Promnnoed.
preferred, to which reference may be considered necessary,
shall pronounce judgment 1n open Court, either at once or on
some future day of which notice shall be given to the parties
or thewr pleaders

31. The judgment of the Appellate Court shall be in wnting Contents,

and shall state— s|g'natum of

judgment,
(a) the pomnts for determination,
(b) the decision thereon,
(¢) the reasons for the decision, and,
(d) where the decree appesled frora 18 reversed or varied,
the relief to which the appellant 1s entitled,

end shall at the time that 1t 18 pronounced be mgned and
dated by the Judge or by the Judges concurring theremn

32. The
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82 The judgment may be for confirming, varjing or
reveising the decree from which the appeal 1s preferred, or,
if the parties to the appeal agree as to the form which the
decree m appeal shall take, or as to the order to be made n
appeal, the Appellote Cowmt may pass a decree o1 make an
order accordmgly

33 The Appellate Court shall have power to pass any
decree and make any order which ought to have been passed
or made and to pass or make such further or other decree or
order as the case may requwe, and this power may be exer-
cised by the Court notwithstanding that the appeal 15 as to
part only of the decree and may be exercised n favour of all
or any of the respondents or parties, although such respond.
ents or parfies may not have filed any appeal or objection

fProvided that the Appellate Court shall not make any
order under section 85A, m pursuance of any objection on
which the Court from whose decree the appeal 1s preferred
has omitted or refused to make such order ]

Illustration

A claims a sum of money as due to him from X or Y, and m a smb
against both obtams a decree agamnst X X appeals and A and Y are
respondents The Appellate Court decides i favour of X It has
power to pass a decree against Y

34 Wheie the appeal 1s heard by more Judges than ore,
any Judge dissenting from the judgment of the Court shall
state 1 wrting the decision or crder wmeh he thinks should
be passed on the appeal, and he may state his reasons for

the same

Decree in appeal

35 (1) The decree of the Appellate Cowrt shall bear date
the day on which the judgment was pronounced

(2) The decree shall contain the number of the appeal, the
names and descuphions of the appellant and respondent,

and

1This proviso was added by & 4 of the Ciwvil Procedure (Amendment)
Act, 1922 (9 of 1922)
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snd a clear specification of the relief granted or other adjudica-
tion made

(3) The 8ecree shall also state the amount of costs incurred *
m the appeal, and by whom, or out of what property, and 1
what proportions such costs and the costs i the suit are to
be pard

(4¢) The decree shall be signed and dated by the Judge or
Judges who passed 1t

Provided that where there are more Judges than one and Jide, .
there 1s a difference of opmion among them, 1t shall not be from jude:
necessary for any Judge dissenting from the judgment of the 33&&@
‘Court to mgn the decree

88. Certified coples of the judgment and decree 1n appeal frpieof
shall be furmished to the parties on application to the Appellate and desree,
‘Court and at thewr expense to partles

87. A copy of the judgment and of the decree, certified Sertied
by the Appellate Court or such officer as 1t appoints m this Joaro e,
behalf, shall be sent to the Court which passed the decree Sourt whose
eppealed from and shall be filed with the omgmal proceed- appealed
mgs 1n the swit, and an entry of the judgment of the Appel- from
late Court shall be made 1n the register of civil suits

ORDER XLII

Appeals from Appellate Decrees

1. The rules of Order XLI shall apply, so far as may be, Procedurs
to appeals from appellate decrees

ORDER XLIII

Appeals from Orders

1. An appeal shall lie from the following orders under the appeals from
provisions of section 104, namely -— orders.

(a) an order under rule 10 of Order VIL returning a plaing
to be presented to the proper Court,

(b) an
203
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(b) an order under 1ule 10 of Order VIII pronouncing judg-
meni, aganst a party,

(c) an order under rule 9 of Order IX rejecting an apph-
cation (. a case open to appeal) for an order to set.
aside the dismissal of a suib,

(d) an order under rule 18 of Order IX rejecting an
application (in a case open to appeal) for an order
to set aside a decree passed ex parte,

(¢) an order under rule 4 of Order X pronouncing judg-
ment aganst a parby,

(f) an order under rule 21 of Order XI,

(9) an order under rule 10 of Order XVI for the astach-
ment of property,

(k) an order under rule 20 of Order XVI pronouncing
judgment agamnst a party,

(1) an order under rule 34 of Order XXI on an objection
to the draft of a document or of an endorsement,

(1) an order under rule 72 or rule 92 of Order XXI setting
aside or refusing to set aside a sale,

(k) an order under rule 9 of Order XXII refusing to set
aside the sbatement or dismissal of a suit

() an order under rule 10 of Order XXII giving or refusing
to give leave,

(m) an order under rule 8 of Order XXIII recordmng or
refusmg to record an agreement, compromise or
satisfaction,

(n) an order under rule 2 of Order XXV rejecting an
application (in & case apen to appeal) for an order
to set aside the dismussal of a suwib,

(o) an order ![under rule 2, rule 4 or 1ule 7] of Order
XXXIV refusing to extend the time for the payment
of mortgage-money,

(p) orders in mterpleader-swts under rule 8, rule 4 or rule 6
of Order XXXV,

(g) an order under rule 2, rule 8 or rule 6 of Order
XXXVII1,

() an

1These woirds and figures were substituted by 8. 2 of the Transfer of
Property (Amendment) Supplementary Act, 1930 (16 of 1930)
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(r) an order under rule 1, rule 2, rule 4 or rule 10 of
Order XXXIX,

(5) an order under rule 1 or rule 4 of Order XL,

(t) an order of refusal under rule 19 of Order XLI to
re-admut, or under rule 21 of Order XLI to re-hear,
an appeal,

(u) an order under rule 23 of Order XLI remanding a case,
where an appeal would lie from the decree of the
Appellate Court,

{v) an order, made by any Court other than a High Court
refusing the grant of a certificate under rule 6 of
Order XLV,

(w) an order under rule 4 of Order XLVII grantmng an
application for review

2 The rules of Order XLI shall apply, 8o far as may be, Procedure
to appeals from orders

ORDER XLIV
Pauper Appeals

1. Any person entitled to prefer an appeal, who 13 unable Who may
to pay the fee required for the memarandum of appeal, may ;‘;ﬁ‘,’,:‘r“
present an appheation accompamed by a memorandum of
appeal, and may be allowed to appeal as & pauper, subject,

m all matters, necluding the presentation of such application,
to the provisions relating to swts by paupers, n so far as those
provigions are applicable

Provided that the Court shall reject the application unless, Procedure on
upon a perusal thereof and of the judgment and decree For admizston
-appealed from, 1t sees reason to think that the decree 13 contrarv of appeal.

to law or to some usage having the force of law, or 15 otherwise
erroneous or unjust

2. The mquiry into the pauperism of the applicant may be Inquiry into
made ether by the Appellate Court or under the orders of P*"P°™™

the Appellate Court by the Courl from whose decision the
-appeal 18 preferred

Prowded
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Provided that, if the applicant was allowed to sue or
appeal as a pauper in the Court from whose decree the appeal
18 preferned, no further inquiry in respect of his pauperism
shall be necessary, unless the Appellate Court sees cause to

direct such mnquiry

ORDER XLV

Appeals to the King in Council

1. Tn this Orde:, unless there 1s something repugnant in the
subject or context, the expression ‘‘decree’’ shall mnclude a

final order

2 Whoever desires to appeal to His Majesty in Council shall
apply by petition to the Court whose decree 1s complaned of

.

8. (1) Every petation shall state the grounds of appeal and
pray for a certificate either that, as regards amount or value
and nature, the case fulfils the requirements of section 110,
or that 1t 1s otherwise a fit one for appeal to His Majesty in
Counecil

(2) Upon receipt of such petition, the Court shall direct
notice to he served on the opposite party to show cause why
the said certificate should not be granted

4 For the purposes of pecumary valuation, suits involving
substantially the same questions for determmation and decided
by the same judgment may be consolidated but swits decided
by separate judgments shall not be consolidated, notwiths
standing that they involve substantially the same questions

for determination

5 In the event of any dispute amsing between the parties
as to the amount or value of the subject-tuatter of the suit in
the Court of first instance, or as to the amount or value
of the subject-matter mm dispute on appeal to His Majesty
m Council, the Court to which a petition for a certilicoate
13 made under rule 2 may, if 1t thinks fit, refer such
dispute for report to the Court of first instance, which last.
mentioned Court shall proceed to deterraine such ninount

or
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or value and shall return its report together with the evidence
fo the Court by which the reference was made

6 Where such certificate 1s refused, the pefition shall be Effectof
<hsmissed cortificate,

7. (1) Where the certificate 15 granted, the applicant shall, Seourity and
within 1[nnety days or such further period, not eiceeding regutre% on
sixty days, as the Court may upon cause shown sllow] Eartifcate
from the date of the decree complammed of, or within six
weeks from the date of the grant of the certificate, whichever

is the later date,—

(@) furmsh secunty 2[in cash or m CGoverpment securities]
for the costs of the respondent, and

(b) deposit the amount required to defray the expense of
translating, transcribing, indexing and tiansmitting
to His Majesty in Couneil a correct copy of the whole
record of the smt, except—

(1) formal documents directed to be excluded by any

order of His Majesty in Council m force for the
firne being,

(2) papers which the parties agree to exclude,

{3) accounts, or portions of accounts, which the officer
empowered by the Court for that purpose considers
unnecessary, aud which the parties have not
specitically asked to be included, and

(4) such other documents as the High Court may direct
to be excluded

3[Provided that the Court at the tune of granting the
certificate may, after hearing any opposite party who appears,

order on the ground of special hardship that some other form
of securitv may be furmished

Provided further, that no adjournment shall be granted
to an opposite party to contest the nature of such secunty ]

(2) Where

! These words were substituted for the words ** six months bys 3 (1)

of the Indian Limitation and Code of Cival Proced +
1920 (26 of 1920) rocedure (Amendment) Act

3 These words were 1nserted by s 3 (s1), 1bsd.
* This provigo was added by s 3 (131), sbsd
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(2) Where the applhicant prefers to prnt mn India the
copy of the record, except as aforesaid, he shall also withn
the time mentioned 1 sub-rule (I), deposit the amount re-
quired to defray the expense of printing such copy

8. Where such security has been furnished and deposit.
made to the satisfaction of the Court, the Court shall—

(a) declare the appeal adoutted,
(b) @wve notice thereof to the respondent,

(c) transmut to His Majesty mn Coumerl under the seal of
the Court a correct copy of the said record, except
as aforesaid, and

(d) gve to erther party one or more authenticated copies of
any of the papers in the suit on s applying therefor
and paymg the reasonable expenses mcuwred
preparing them

9 At any time before the admission of the appeal the
Court may, upon cause shown, revoke the acceptance of any
such secutity and make further directions thereon

I[9A Nothing in these rules requiring any notice to be
served on or given to an opposite parbty or respondent shall
be deemed to reque any notice to be served on or given
to the legal representative of any deceased opposite party or
deceased respondent in a case, where suech opposite party or-
respondent did not appear either at the hearing i the Court
whose decree 13 complained of or at any proceedings subsequent
to the decree of that Court

Provided that notices under sub-rule (2) of rule 3 and
under rule 8 shall be given by affiing the same mn some
conspicuous place mn the Court-house of the Judge of the
District mn which the suwt was ongmally brought and by
publication in such newspapers as the Court may direct ]

10 Where at any time after the admission of an appeal
but before the transmission of the copy of the record except
as aforesaid, to His Majesty m Couneil, such secuniby appears
madequate, A

or

1This rule was inserted by 8 4 of the Indian Limttation and Code of”
Civil Procedure (Amendment) Act, 1920 {28 of 1920)
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or further payment 1s requned for the purpose of trans-
lating, transeribing, printing, indexing or transmittng the copy
of the record, except as aforesaid,

the Court mav order the appellant to furmsh, within a
time to be fized by the Court, other and sufficient secunty,
or to make, within like time, the required payment

11. Where the appellant fails to eomply with such order, ggoc of

the proceedings shall be stayed, e W h

ord
and the appeal shall not proceed without an order in this *

behalf of Fis Majesty mn Council,

and 1n the meantime execution of the decree appealed fiom
shall not be stayed

12 When the copy of the record, except as aforesaid, has Tefund of
béen transmitted to His Majesty in Council the appellant may 3:3:)1;%0
obtain a refund of the balance (if any) of the amount which he
has deposited under rule 7

13. (1) Notwithstanding the grant of a certificate for the Powers of
admission of any appeal, the decree appealed from shall be Court pending
unconditionally executed, unless the Court otherwise directs

\

(2) The Court may, 1f 1t thinks fit, on special cause shown
by any party interested in the swi, or otherwise appearing
to the Court,—

(a) 1mpound any moveable property in dispute or any pait
thereof, or

(b) allow the decree appealed irom to be executed, taking
such secunty from the 1espondent as the Court
thinks fit for the due performance of any order
which His Majesty i Councill may meke on the
appeal, or

(c) stay the execution of the decree appealed from, taking
such security from the appellant as the Court thinks
fit for the due performance of the decree appealed
from, or of any order which His Majesty 1 Council
may make on the appeal, or

{d) place any party seeking the assistance of the Court
under such conditions or give such other diection

respecting
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respecting the subject-matter of the appeal, as 1t
. thinks fit, by the appontment of a receiver or
otherwise

14 (1) Wheie at any time durng the pendency of th:
appeal the secunty furmished by either parbty appears inade-
quate, the Court may, on the application of the other party,
require fuither security

(9 In default of such further secunt;;'r being furmished as
required bv the Ceurt,—

{a) if the omginal security was furmshed by the appellant,
the Court may, on the application of the respondent,
execute the deciee appealed from as if the appellant
had {furmished no such secunty,

(b) 1if the omgmal security was furmished by the 1espondent,
the Coutt shall, <o far as may be practicable stay the
further execution of the decree, and testore the
parties to the position 1 which they 1espectively
were when the secunty which appears nadsquate
was, furnished, or give such dwrection respecting the
subject-matter of the appeal as 16 thinks fit

15 (I) Whoever desires to ohtain execution of any order of
His Majesty in Council shall apply by petition, accompanted
by a catified copy of the decree passed or order made 1 appeal
and sought to be executed, to the Ccurt fiom which the eppeal
to His Moejasty was preferied

(2) Sueh Court shall transmit the order of His Majesty 1n
Council to the Court which passed the first decree appealed
from, or to such other Court as THis Majesty in Council by
such order may dwect, and shall (upon the application cf
either party) give such directions as may be iequred for tho
execution of the same, and the Courl to which the said order
15 so transmitted shall execute 1t accordingly, in the manner
and accordmng to the provisions applicable to the execution of 1ts
oniginal decrees

(3) When any monies expressed to be payable in Brtish
currency are payable in India under such orde:, the amount
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so payable shall be estumated according to the rate of exchange
for the time being fixed ab the date of the maling of the
order % * * * #for the adjustment of financial
transactions between the Imperial and the Indian Govern-
ments |

2[(4) Unless His Majesty in Council 13 pleased otherwise to
direct, no order of His Majesty 1o Council shall be moperative
on the ground that no notice has been served on or given to
the legal representative of sany deceased opposite party or
deceased respondent in a case, where such opposite party or
respondent did not appear either at the hearing in the Court
whose decre¢ wss complamned of or at any proceedings subse-
quent to the decree of that Court, but such order shall have
the same force and effect as 1f 1t had been made before the
death took place ]

16. The orders made by the Court which executes the Appeel from
order of Hig Majesty in Council, relating to such execution toexccution,
shall be appealable n the same manner and subject to the
same rules as the orders of such Court relating to the execu-

tion of 1ts own decrees

3[17. Where a certificate has been given under section 205(1) Appeals o
of the Government of India Act, 1935, the prowisions of this Couré.
Order shall apply mn relation to appeals to the Federal Court
a3 they apply mn relation to uppeals to His Majesty 1 Council
and references in this Order to His Majesty in Council and
to any Order of s Majesty in Council shall be construed as
references to the Federal Court and the rules of the Federal
Court —

Provided that—

(¢) rule 3 of this Order shall have effect as 1f at the end of
sub-rule (I) thereof there were inserted the words

“ apart

1The words by the Secretary of State for India in Couneil with the
concurrgnce of the Lords Commiussmoners of His Majesty’s Treasury’ were
omitted by para 3 and 8ch I of the Government of India (Adaptation of
Indian Laws) Order, 1937

? This sub rule was added by 8 & of the Indian Limitation and Code of
Civil Procedure (Amendment) Act, 1920 (26 of 1920)

¥ This rule was added by pare 3 snd 8ch I of the Government of Indis
(Adaptation of Indian Laws) Order, 1937
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“apart from any quesfion of law as to the inter-
pretation of the Government of India Act, 1935, or
any Order m Council made thereunder’’,

(b) where the only ground of appeal stated i the petition
18 that any question of law as to the interpretation
of the Government of India Act, 1935, or any Order 2% Geo 5,0
m Council made thereunder has been wrongly deci-
ded, the petition need not pray for such a certificate
as 1s mentioned m rule 8, and the like proceedings
shall be had thereon as if such a certificate had
been given except that no secunty shall be required
for the costs of the respondent ]

ORDER XLVI
Reference

qﬂ‘fgggfgﬁ o 1 Wheie, before or on the hearing of a swmb or an appeal
HighCourt  1n which the deciee 15 not subject to appeal, or where, 1n
the execution of any such decree, any question of law or
usage having the force of law aiises, on which the Coub
trying the swb or appeal, or executing the decree, entertans
reasonable doubt, the Court may, either of its own motion
or on the appheation of any of the parties, draw up a state
ment of the facts of the case and the pomnt on which doubt
18 enfertained, and refer such statement with its own opmuon

on the point for the deciwion of the High Court

Court, mav 2 The Court may either stay the proceedings or proceed m
pass decres
contingent the case notwithstanding such reference, and may pass a
oPHiah " decree or make an order contingent upon the decision of the
Court High Courl on the pownt referred,
but no decree or order shall be executed mm any case n
which such reference 1s made until the receipt of a copy of

the judgment of the High Court upon the reference

Fudgment of 3. The Huagh Court, after hearing the parties i1f they appear
High Court  and desne to be heard, shall decide the pont so referred, and
mitted, and shall transmit a copy of its judgment, under the signature
of accordingly, Of the Registrar, to the Court by which the reference was
made, and such Court shall, on the receipt thereof, proceed to
dispose of the case in conformity with the decsion of the

High Court
4 The

272



oF 1908 ] Ciuil Procedure
(The First Schedule Order XLVI —Reference )

4, The costs (1f any) consequent on a reference for the Costs of

to

decision of the High Court shall be costs 1n the case Bl Coet
5. Where & case 18 referred to the High Court under Sow?rew’

rule 1, the High Court may return the case for amendment, docke of

and may alter, cancel or set aside any dectee or order which reforence
the Court makmng the reference has passed or made mn the

case out of which the reference arose, and make such order as

it thinks fit

6. (1) Where at any time before judgment a Court m Por to
which a smt has been mstituted doubts whether the swb 13 High Court
cogmzable by a Court of Small Causes or 18 not so cogmzable, o Surfdiotton
it may submrt the record to the High Court with a statement In small
of 1ts reasons for the doubt as to the nature of the swt

(2) On receiving the record and statement, the High Court
may order the Court either to proceed with the swub or to
return the plamnt for presentation to such other Court as 1t

may m 1ts order declare to be competent to take cogmzance
of the suit

7. (1) Where 1t appesrs to a District Court that a Court Rower to
subordinate thereto has, by resson of erroneously holding & Gourtto

sub to be cogmzable by & Court of Small Causes or not to favimf

be so cogmzable, failed to exercise a junsdiction vested i 1t Proecdines
by law, or exercised a jursdiction not so vested, the District Distakess

to jurisdiction
Court may, and if required by a party shall, submit ethe Insmsl

record to the Hagh Court with a statement of its reasons for cnunes
considerng the opmmon of the subordinate Court with respect
to the nature of the suib to be erroneous -

(2) On receiving the record and statement the High Court
may make such order 1n the case as 1t thinks fib

(3) With respect to any proceedings subsequent to decree
in any case submitted to the High Court under this rule, the
High Court may make such order as m the ecircumstances
appears to 1t to be just and proper

(4) A Court subordinate to a District Court shall comply
with any requeition which the District Court may make for
anv record or information for the purposes of this rule

ORDER
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ORDER XLVII

Review

Apvlloation 1 (I) Any person considering humself aggrieved—

Judgument (a) by s decree or order from which an appeal 1s allowed,
but from which no appeal has been preferred,

{b) by a decree or order from which no appeal is allowed,
or

(¢) by & decision on a reference fromn a Court of Small
Causes,

and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence, was
not within his knowledge or could not be produced by him
at the time when the decree was passed or order made, or
on account of some mmstake or error apparent on the face of
the record, or for any other sufficient reason, desires to obtamn
a> review of the decree passed or order made against hum,
may apply for a review of Judgment to the Court which passed
the decree or made the order

(2) A party who 1s not appealing from a decree or order
may apply for & review of judgment notwithstanding the
pendency of an appeal by some other party except where the
ground of such sppeal 1s common to the applicant and the
appellant, or when, being respondent, he can present to the
Appellate Court the case on which he applies for the review

El?ng:&)m 2 An application for review of a decree or order of a Court,

for eview not bemng a High Court, upon some ground other than the
made discovery of such new and 1important matter or evidence
a8 13 referred to m rule 1 or the existence of a clercal or
arithmetical mistake or error apparent on the face of the decree,
shall be made only to the Judge who passed the decree or
made the order sought to be reviewed, bubt any such apph
cation may, 1f the Judge who passed the decree or made the
order has ordered notice to issue under rule 4, sub-rule (2),

provigo (a) be disposed of by hig successor

Porm of 3 The provisions as to the form of preferring appeals shall

:})&l:%aﬁom for apply, mutatis mutandis, to applications for review

Application 4 (1) Where 1t appears to the Court that there 13 not
Tojested sufficient ground for a review, 1t shall reject the application
(2) Where
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(2) Where the Court 1s of opimion that the application for Application
weview should be granted, it shall grant the same grantad

Provided that—

{¢) no such apphcation shall be granted without previous
notice to the opposite party, to enable him to appecr
and be heard m support of the decree or oider, a
review of which 1s apphed for and

(b) no such application shall be granted on the ground
of discovery of new matter o1 evidence which the
applicant alleges was not withm his knowledge, or
could not be adduced by him when the decree or
order was passed or made, without stuict proof of
such allegation

5. Where the Judge or Judges or any one of the Judges, Application
-who passed the decree or made the order, a review of which for review
is applied for, continues o1 contnue attached to the Court fonsistiog of
at the time when the application for a review 1s presented, Judses
and 18 not or are not precluded by absence or other cause
for a period of mx months next after the application fiom
considering the decree or order to which the appheation
refers, such Judge or Judges o1 any of them shall hear the

application, and no other Judge or Judgesr of the Court shall
‘hear the same

6 (I) Where the apphcation for a review 18 heard by Application
more than one Judge and the Court 18 equally divided, the jejocted
applhication shall be rejected

(2) Where there 18 a majonty, the decision shall be
according to the opmion of the majority

7. (1) An order of the Court rejecting the application shall l?;ﬁ%‘;ﬁ){l g0t
wol be appealable, but an order granting an appheation may appesiable

be objected to on the ground thai the apphcation was— ?ob{)%iggm
rantin
(a) in contravention of the provisions of rule 2, &pplication

(b) m contravention of the prowisions of rule 4, or
(¢) after the expiration of the period of limitation prescribed
therefor and without suffiient cause

Such objection may be taken at once by an appeal from
the order granting the application or in any appeal from the
final decree or order passed or made m the sut

(2) Where
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(2) Where the application has been rejected m consequence
of the failure of the applicant to appear he may apply for an
order to have the rejected application restored to the file, and,
where 1t 18 proved to the satisfaction of the Court that he was
prevented by any sufficient cause from appearing when such
apphcation was called on for heanng, the Court shall order
1t to be restored to the file upon such terms as o costs or
otherwise as 1t thinks fit, and shall appoint a day for hearng
the same

(3) No order shall be made under sub-rule (2) unless notice
of the application has been served on the opposite party

8. When an application for review 1s granted, a note
thereof shall be made 1n the register and the Cowt may at
once rehear the case or make such order m regard to the
re-hearing as 1t thinks fit

9. No application fo review an order made on an appheation
for a review or a decree or order passed or made on a review
shall be entertained

ORDER XLVIII

Miscellaneous

1 (1) Every process issued under this Code shall be served
at the expense of the party on whose behalf 1t 1s 1ssued, unless
the Court otherwise directs

(2) The court-fee chargeable for such service shall be paid
withm a time to be fixed before the process 13 1ssued

2 All orders, notices and other documents required by this
Code to be gven to or servad on any person shall be served
in the manner provided for the service of summons

3. The forms given n the appendices, with esuch vanation
as the circumstances of each case may require, shall be used
for the purposes theremn mentioned

ORDER
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ORDER XLIX

-

Chartered High Courts

1 Notice to produce documents, summonses to witnesses, Who may
and every other judicial process, 19sued in the exerrise of the gnol%eaesof
orginal civil jumsdiction of the Hugh Court, and of its matm-
monial, testamentary and intestate jurisdictions, except sum-
monses to defendants, wnts of execution and notices fo res-
pondents may be served by the attorneys in the swuits, or by
persons employed by them, or by such other persons as the
High Court, by any rule or order, directs

2 Nothing in this schedule shall be deemed to Lmt or S2vieln

otherwise affect any rules in force at the commencement of %‘}:{,"’J‘,"gm,
this Code for the taking of evidence or the recording of judg-
ments and orders bv a Chartered Fagh Court

3 The following rules shall not apply to any Chartered Applioation of
High Court in the exercise of 1ts ordinary or extraordinary
onginal ewvil jumsdiction, namely —

(1) rule 10 and rule 11, elauses (b) and (c), of Order VII,
, (2) rule 3 of Order X,
(3) rule 2 of Order XVI,

(4) rules 5, 6, 8, 9, 10, 11, 13, 14, 15 and 16 (so far as

relates to the manner of taking ewidence) of Order
XVIII;

(5) rules 1 to 8 of Order XX, and

(6) rule 7 of Order XXXIII (so far as relates to the malking
of a memorandum),

and rule 85 of Order XLI shall not apply to any such High
Court in the exercise of 1ts appellate junsdiction

ORDER
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ORDER L

Provinctal Small Cause (Courts

Provineisl 1 The proviwvions heremafter specified shall not extend to
gmalCavss  Courts constituted under the Provincial Small Cause Courts 1x of 1887
Act, 1887, or to Courls exerusing the jurisdiction of a Court
of Bmall Causes under that Act, that 15 to say—

(a) so much of this schedule as relates to—

(1) suits excepted from the cogmzance of a Court of
Small Causes or the execution of decrees my such
sults,

(1) the execution of decrees against 1mmoveable pro-
perty or the interests of a parfner m pairtnership
property,

(1) the settlement of 1ssues, and
(b) the following rules and orders,—

Order II, rule 1 (frame of swit)
Order X, rule 3 (record of examination of paities),

Order XV, except so much of rule 4 as prowvides for
the pronouncement at once of judgment,

Order XVIII, rules 5 to 12 (evidence),
Orders XLI to XLV (appeals),

Order XLVII, 1ules 2, 8, 5, 6, 7 (review),
Order L1

ORDER LI

Presidency Small Cause Cowrts

Presldency 1 Save as provided n rules 22 and 23 of Order V, rules 4
goalicame 4 7 of Order XXI, and rule 4 of Order XXVI, and by the
Presidency Small Cause Cowrts Act, 1882, this schedule shall XV of 188
not extend to any swit or proceeding mn any Court of Small
Causes established in the towns of Caleutta, Madras and
Bombay
» APPENDIX A
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APPENDIX A
PLEADINGS

(1) TarLES oF SuUITS
In ter COURE OF~—

A B (add descript.on and residence) Puamtiff,
aganst

C D (add descnption and residence) Degendant.

(2) DEscripTION OF PARTIES IN PARTICULAR CASE3

1[the Secretary of State ur the Federation of India or the
Province of , as the case may be,]

The Advocate General of
The Coliector of
The State of

The A B Company, Limted, having its registered office
at

A B, a public officer of the C D Company

A B (add description and residence), on behalf of himself
and all other creditors of C D, late of (add description and
residence)

A B (add descniption and residence), on behalf of himself
and all other holders of debentures 1ssued by the
Company, Lumted

The Official Receiver

A B, a mmor (add descnption and remdence), by C D.
[or by the Court of Wards], s next friend

AB

1This entry was substituted for the original entry *‘ The Secretary of
State for India 1n Council” by para 3 and Sch I of the GQovernment of
India (Adeptation of Indian Laws) Order, 1937

279



Cwvul Procedure [aor v
(The Fust Schedule Appendiz A —Pleadings )

A B (add description and residence), g person of unsound
mind [or of weak mind], by C D, his next friend

A B, a firm carrymng on business i partnership ab

A B (add descripltion and residence) by lis constituted
attorney C D (add description and residence)

A B (edd description and residence), Shebait of Thakur

A B (add descnption and resmdence), executor of C D,
deceased

A B (add descriplion and residence), hewr of C D,
deceased

(3) Pramts

No 1
MoNEY LENT

(Tulle )

A B, the ahove-named plamntiff, states as follows —

-1 On the day of 19 , he lent the defendant
rupees repayable on the day of
2 The defendant has not paid the same, except
rupees paid on the day of 19

[If the plamntiff clams exemption from any law of hinata-
ton, say —]

8 The plamtiff was a minor [or msane] from the
day of till the day of

4 [Facts showing when the cause of action arose and that
the Court has 1ursdiction ]

5 The value of the subject-matter of the swt for the

Ppurpose of jurisdiction 1s rupees and for the purpose
of eourt-fees 1s rupees
6 The plamtff claims rupees, with interest
at per cent from the day ot 19
Ne 2
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No 2
MoNEY OVERPAID
(Tatle )
A B, the sbove-named plawtiff, states as follows —
1 On the day of 19 ,
the plamnfiff agreed to buy and the defendant agreed to sell
bars of silver ab annas per tola of fine silver

2 The plamntiff procured the smd bars to be assayed by
E F, who was pad by the defendant for such assay, and
E F declared each of the bais to contamn 1,500 tolas of fine
silver, and the plamtiff accordingly paid the defendant

rupees

8 Euach of the said bars contamned only 1,200 tolas of fine
siver, of which fact the plamtiff was ignorant when he made
the payment

4 The defendant has not repmd the sum so overpaid

[4s i paras 4 and 5 of Form No 1, and Relief claimed |

No 3
(G00DS SOLD AT A FIXED PRICE AND DELIVERED
(Tutle )

A B, the above-named plantiff, states as follows —

1 On the day of 19 , B F
sold and delvered to the defendant [one hundred barrels of
flour, or the goods mentioned 1n the schedule hereto annexed,
or sundry goods]

2 The defendant promised to pay rupees for
the said goods on delivery [or on the day of '
some day before the plamt was filed)

8 He has not pad the same

4 E F died on the day of 19
By h.s last will he apponted s brother, the plaintuff, his
executor

[4s 1n paras 4 and & of Form No 1 ]

7 The plamtiff as executor of E F clams [Relief

claimed |
No 4
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No 4
(Go0oDS SOLD AT 4 REASONABLE PRICE AND DELIVERED

b (Tatle )
A B, the above-named plantiff, states as follows —

1 On the day of i9 ,
plamtiff sold and delivered to the defendant [sundry ariicles
of house-furmifure], but no express agreement was made as
to the price

2 The goods were reasonably worth Tupees
3 The defendant has not paid the money
[A4s i paras 4 and 5 of Form No 1, and Relief clavmed ]

No 5
Goops MADE AT DEFENDANT's REQUEST, AND NOT ACCEPTED
(Title )
A B, the sbove-named plamtiff states as follows —
1 On the day of 19 , E F agreed

with the plamtiff that the plamtiff should make for him
[s1z tables and fifty chawrs] and that E F should pay for

the goods on delwvery rupees
2 The plammtiff made the goods, and on the day
of 19 |, offered to deliver them to E F, and has

ever since been ready and willing so to do
3 E F has not accepled the goods or paid for them
[As 1 paras 4 and 5 of Form No 1, and Rehef claimed ]

No 6
DEFIOIENCY UPON A RE-SALE [GoODS SOLD AT AUCTION]
(Tetle )

A B, the above-named plamtiff, states as follows —

1 On the day of 19 , the plamtit
put up at auction sundry [goods], subject to the condition
that all goods not paid for and removed by the purchaser
within [ten days] after the sale should be re-sold by auction
on his account, of which condilion the defendant had notice

2 The
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2 The defendant purchased [one crate of crockery] ab
the auction at the price of rupees i

3 The plantif was ready and willing to deliver the
goods to the defendant on the date of the sale and for [ten
days] after .

4 The defendant did not take away the goods purchased
by him, nor pay for them within [teh days] after the sale,
nor afterwards

5 On the day of 19 , the plamtiff
re-sold the [crate of crochery], on account of the defend-
ant, by public auction, for rupees

6 The expenses attendant upon such re-sale amounted to

rupees

7 The defendant has not paid the deficiency thus ansing,
amounting to rupees

[As 1 paras 4 and 5 of Form No 1, and Relief clarmed )

No 7
SERVICES AT A REASOVABIE RATE
(Tutle)
A B, the above-named plamtiff, states as folows
1 Between the day of 19 , and the
day of 19 , ab , plamtuff

[executed sundry drawings, demigns and dagrams] for the
defendant, at hus request, but no express agreement was
made as to the sum to be pad for such services

2 The services were reasonably worth rupees
3 The defendant has not pud the money
[As wn paras 4 and 5 of Form No 1, and Relief claimed )

No 8
SERVICES AND MATERIALS AT A REASONALLE COST
(Tatle)
A B, the above-named plantiff, states as follows —
1 On the day of 19 , at .
the plawntiff bwilt & house [known as No , m 1s

and
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and furmshed the materals theiefor, for the defendant, asv
his request, but no express agreement was made as to the
amount to be paid for such woik and materals

2 The work done and materials supplied were reasonably
sworth rupees

3 The defendant has not paid the money
[As in paras ¢ and & of Form No 1, and Relief claimed ]

No 9
Use anp OccupATION
(Tatle )

A B, the above-named plamntiff, executor of the will of
X Y, deceased, states as follows —

1 That the defendant occupied the [house No )
Street], by permission of the said X Y, from the

day of 19, unti the day of
19 , and no agreement was made as to payment for the use
of the said premises

2 That the use of the said premuses for the said period was
reasonably worth rupees

3 The defendant has not paid the money

[4s i paras 4 and 5 of Form No 1]

6 The plamtiff as executor of X Y claims [Relief

clavmed |

No 10 .
Ox AN AwARD
(Tutle )
A B, the above-named plamtiff, states as follows —
1 On the day of 19, the plantiff

and defendant, having g difference between them concerning
[a demand of the plamntiff for the price of ten barrels of ol
which the defendsnt refused io pay], agreed i wniting to
submut the difference to the arbitration of E F and G H ,
and the original document 1s annexed hereto

2 On
284



oF 1908 ] Cunl Procedurs
(The Fiwrst Schedule Appendiz A —Pleadings )

2 On the day of 19 , the arbitrators
awarded that the defendant should [pay the plambift
rupees]

8 The defendant has not paid the money
[As 1 paras 4 and 5 of Form No 1, and Relief clavmed ]

No 11
Ox A ForEIGN JUDGMENT
(Tutle )
4 B, the above-named plaintiff states as follows —
1 On the day of 19 , ab , 10
the State [or Kingdom] of , the

Court of that State [or Kingdom], mn a suib
theremn pending between the plamntiff and the defendant, duly
adjudged that the defendant should pay to the plantif
rupees, with intferest from the said date

2 The defendant has not paid the money

[As in paras 4 and 5 of Form No 1, and Relief clarmed ]

No 12
AgAiNsT BureTy ror PAvveENT oF RENT
(Title )
A B, the above-narned plamtiff states as follows —
1 On the day of 19 , E F hwed
from the plamtiff for the term of years, the [house
No Street|, at the annual rent of

rupees payable [monthly]

2 The defendant agreed, in consideration of the letting of
the premises to B F, to guarantee the punctusl payment of
the rent

8 The rent for the month of 19 , amounting
to rupees, has not been paid
[If, by the terms of the agreement, notice 18 required to be

gwen lo the surety, add —]

{ On the day of 19 , the plamntaff
gave notice to the defendant of the non-payment of the rent,
and demanded payment thereof

5 The
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5 The defendant has not paid the same
[A4s wn paras 4 and 5 of Form No 1, and Relief claimed ]

No 15
BREACH OF AGRELMENT TO PURCHASE LAND
(Tutle )
4 B, the above-named plantiff, states as follows —
1 On the day of 19 , the plamtff

and defendant entered into an agreement, and the original
docurnent 15 hereto annexed

[Or, on the day of 19, the plamtiff
and defendant mutually agreed that the plamtiff should sell
to the defendant and that the defendant should purchase from
the plamtff forty bighas of land m the willage of
for rupees ]

2 On the day ot 19 , the plamtff
bemng then the absolute owner of the property [and the same
bemg free from all meumbrances as was made to appear to
the defendant], tendered to the defendant a sufficient mstru-
ment of transfer of the same [or, was ready and wilng, and
18 still ready and willing and offered, to transfer the same to
the defendant by a suffiment instrument] on the payment by
the defendant of the sum agreed upon

3 The defendant has not paid the money
[As i parus 4 and 5 of Form No 1, and Relief cdamed ]

No 14
No1 DCLIVERING (GooDS SOLD
(Tutle )
1 B, the above-named plamntiff, states as follows --
1 On the day of 19 , the plamt. ¥

and defendant mutually agreed that the defendant should

deliver [one hundied bamels of flour] to the plamtiff on the
day of 19 , and that the plamntiff should

pay therefor rupees on dclivery

2 On the [smd] day the plamntiff was ready and willng,
and offered, to pay the defendant the said sum upon delivery
of the goods

3 The
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3 The defendant has not delivered the goods, and the
plambiff has been deprmved of the profits which would have
accrued to him from such delivery

[As 1n paras 4 and 5 of Form No 1, and Relief claimed.]

No 13
WroNGFOL DISMISSAL
(Tstle.)
A B, the above-named plaintiff, states as follows —
1 On the day of 19 , the plantiff and

defendant mutually agreeed that the plamntiff should serve the
defendant as [an accountant, or 1n the capacity of foreman,
or as the case may be] and that the defendant should em-
ploy the plamtiff as such for the term of [one year] and pay
him for his services rupees [monthly]

2 On the day of 19 , the plamhff
entered upon the service of the defendant and has ever since
‘been, and still 1s, ready and willing to continue n such service

during the remainder of the said year whereof the defendant
always has had notice

3 On the day of 19 , the defendant
wroengfully discharged the plantiff, and refused to permit him
to serve as aforesaid, or to pay him for hig services

[As 1n paras 4 and 6 of Form No 1, and Relief claimed.]

No 16
Breacn or CONIRACT TO SERVF
(Tiile )
A B, the above-named plamntiff, states as follows —
1 On the day of 19 , the plantiff
and defendant mutually agreed that the plamtiff should employ
the defendant at an [annual] salary of rupees, and

that the defendant should serve the plamtiff as [an artist] for
the term of [one year)

2 The plantifi has always been ready and willing to

perform his part of the agreement [and on the day of
16 , offered so to do]

8 The
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8 The defendant [entered upon] the service of the plaintiff

on the above-mentioned day, bub afterwards on the
day of 19 , he refused to serve the

plamtiff as aforesaid
[As 1n paras 4 and & of Form No 1, and Relief claymed ]

No 17

AGAINST A BUILDER FOR DEFECTIVE WORRMANSHIP
(Tutle )

A B, the above-named plamtiff, states as follows —

1 On the day of 19 , the plamnfff
and defendant entered mto an agreement, and the origmal
document 18 hereto annexed [Or state the tenor of the
contract |

[2 The plamtiff duly performed all the conditions of the
agreement on his part ]

3 The defendant [built the house referred to n the agree-
ment 12 a bad and unworkmanhke manner]

[4s in paras 4 and & of Form No 1, and Relef clavmed.]

No 18
ON 4 Boxp ror 1HE Fipkrity oF A CLERK
(Title )
A B, the above-named plamntiff, states as follows —
1 On the day of 19  the plamtiff
took E F into his employment as a clerk
2 In consideration thereof, on the day of

19 , the defendant agreed with the plamtiff that if E F
should not faithfully perform Iis duties as a clerk to the
plamtiff, or should fail to account to the plamtiffi for all
monies, evidences of debt or other property recerved by him
for the use of the plamtiff, the defendant would pay to the
plantiff whatever loss he might sustain by reason thereof, not
exceeding rupees

[Or, 2 In consderation thereof, the defendant by his bond
of the same date bound himself to pay the plamtiff the

penal
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pensl sum of rupees, subject to the condition that 1f
E F should faithfully perform his duties as clerk and cashier
to the plamtiff and should justly account to the plamntiif for
all momes, evidences of debt or other property which should
be at any time held by him wmn trust for the plambff, the
bond should be void ]

[Or, 2 In consideration thercol, on the same date the
defendant executed a bond i favour of the plamtiff, and the
oniginal document 18 hereto annexed ]

3 Between the day of 19 , and the
day of 19 , E F received money and other property,
amounting to the value of rupees, for the use

of the plaintiff, for which sum he has not accounted to him,
and the same still remams due and unpaid

[4s in paras 4 and 5 of Form No 1, and Relief clarmed.]

No 19

By TENANT AGAINST L.ANDLORD, WITH SPECIAL DAMAGE
(Tutle )

A B, the above-named plamntiff, states as follows —

1 On the day of 19 , the defendant,
by a registered instrument, let to the plamtiff [the house
No Street] for the term of years,
contractmg with the plamtiff, that, he, the plamtiff, and his
legal representatives should quietly enjoy possession thereof for
the said term

2 All conditions were fulfilled snd el things happened
necessary to entitle the plamntiff to mamntain this suit

3 On the day of 19 , during the said
term, E F, who was the lawful owner of the said house, law-
fully evicted the plamntiff therefrom, and still withholds the
possession thereof from him

4 The plamtiff was thereby [prevented from continuing
the busmess of a talor at the said place, was compelled to
expend rupees 1n moving, and lost the custom of G H ,
and I J, by such removal]

[4s 1n paras 4 and 5 of Form No 1, and Relief claimed.]

No 20
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No 20
Ox AN AGREEMENT OF INDEMNITY
(Thtle)
A B, the the above-named plamtiff, states as follows —
1 On the day of 19 , the plamtiff and

defendant, being partners in tiade under the style of 4 B
and ¢ D, dissolved the partnership, and mutually agreed that
the defendant should take and keep all the partnership pro-
perty, pay all debts of the firm and wndemmfy the plamntff
against all claims that might be made upon him on account
of any indebtedness of the fiim

2 The plamtiff duly performed all the conditions of the
agreement on hig parb

3 On the day of 19 , [a judgment
was 1ecovered aganst the plamtift and defendant by E F, 1n
the Hugh Cowmt of Judicature ab , upon & debt due
fiom the firm to E F, and on the day of 19 ]
the plammtiff paid rupees [n satisfaction of the same].

4 The defendant has not paid the same to the plamtiff
L4s wn paras 4 and 5 of Form No 1, und Rele} claimed ]

No 21
Procurixg Prorerty By FRAUD
(Title §

A B, the above-named plammtiff, states as follows —

1 On the day of 19 , the defendant,
for the purpose of inducing the plamntiff to sell him certan
goods, represented to the plamntiff that [he, the defendant,
was solvent, and worth - tupees over all his habilities]

2 The plamntiff was thereby induced to sell [and deliver]
to the defendant, [diy goods] of the value of 1upees

3 The smd representations were false [o1 state the
particular falsehoods] and were then known by the defendant

to be so
4+ The
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4 The defendant has not paid for the goods [Or, 1f the
goods were not delwered ] The plamtiff, in preparng and

shipping the goods and procuring themr restoration, expended
rupees

[4s in paras 4 and 5 of Form No 1, and Relief claimed ]

No 22
PFRAUDULENTLY PROCLRING CPEDIT TO BE GIVEN TO ANOTHER
Persox
(Tatle)
A B, the sbove-named plamtiff, states as follows —
1 On the day of 19 , the defendant
represented to the plamtiff that E F was solvent and in good
credit, and worth rupees over all his habilities [or

that E F then held a responsible situation and was i good

circumstances, and mght safely be trusted with goods on
credit]

2 The plamtiff was thereby induced to sell to E F [rice]
of the value of rupees [on months credit]

8 The said representations were false and were then known
by the defendant to be so, and were made by him with mntent

to deceive and defraud the plamntiff [or to decerve and injure
the plamtff]

4 E F [dd not pay for the said goods at the expiration
of the credit aforesaid, or] has not paid for the-said rce, and
the plamntiff has wholly lost the same

[48 m paras 4 and 5 of Form No 1, and Relief clavmed ]

No 23

Porrvrig THE WATER UVDER THE PLAINTIFF'S LAWD
(Tutle )

A B, the above-named plamtiff, states as follows —

1 The plamtiff 15, and at all the times heremafter men-
tioned was, possessed of certain land called and situate

m
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mn and of a well theremn, and of water m the well, and
was enfitled to the use and benefit of the well and of the
water theremn, and to have certan springs and streams of
water which flowed and ran mto the well to supply the same
to flow or run without bemng fouled or polluted

2 On the day of 19 , the defendant
wrongfully fouled and polluted the well and the water there-
m and the springs and streams of water which flowed imnto
the well

3 In consequence the water in the well became impure
and unfit for domestic and other necessary purposes, and the
plamtiff and his family are deprived of the use and benefit of
the well and water

[As 1 paras 4 and 5 of Form No 1, and Rehef claimed ]

No 24
CARRYING ON A Noxious MANUFACTURE
(Thitte )

A B., the above-named plaintiff states as follows —

1 The plamntaff 15, and at all the times heremafter men-
tioned was, possessed of certain lands called , situate
n

2 Lver smce the day of 19 , the defend-
ant has wiongfully caused to 1ssue from certamn smelting
works carmed on by the defendant large quantities of offen-
sive and unwholesome smoke and other vapows and noxwous
matter, which spread themselves over and upon the sad
lands and cortupted the aiwr, and settled on the surface of
the lands

8 Thereby the trees, hedges, herbage and crops of the
plamntiff growing on the lands were damaged and deterorated
mn value, and the cattle and Live-stock of the plamtaff on the
lands became unhealthy, and msany of them were poisoned
and died

4 The plamtiff was unable to graze the lands with cattle
and sheep as be otherwise might have done, and was obliged
to
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to remove his cattle, sheep and farming-stock therefrom, and
has been prevented from having so beneficial and healthy a
use and occupation of the lands as he otherwise would have
had

[As m paras 4 and 5 of Form No 1, and Relief claymed ]

- No 25

*
OngTrucTING A RicHT oF Way

(Tutle )

A B, the above-named plamntiff, states as follows —

1 The plantiff 18, and at the time heremafter mentioned
was, possessed of [a house 1n the village of ]

2 Ile was entitled to a right of way from the [house]
over a certan field to a public highway and back agamn from
the highway over the field to the house, for himself and his
servants [with vehicles, or on foot] at all times of the year

8 On the day of 19 , defendant wrong-
fully obstructed the said way! so that the plamtiff could not
pass [with vehicles, or on foot, or any manner]| along the
way [and has ever since wrongfully obstructed the same]

4 (State special damage, 1f any) !
[48 in paras 4 and 5 of Form No 1, and Relief clarmed ]

No 26

OpstRUCTING A HIGHWAY.
(Thtle )

1 The defendant wrongfully dug a trench and heaped up
earth and stones in the public highway leading from
to 80 as to obstruct 1t

2 Thereby the plamntiff, while lawfully passing along the
the said highway, fell over the said earth and stones [or mto
the said trench] and broke s arm, and suffered great pam,

and
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and was prevented from attending to his business for a long
time, and mcurred expense for medical attendance

[As m paras 4 and 5 of Form No 1, and Relief clavmed ]

No 27
DIvERTING A WATER-COURSE
(Thitle )

A B, the above-named plainhff, states as follows —

1 The plamtiff 1s, and at the time heremafter mentioned
was, possessed of a mill sibuated on a [stream] known as the
, n the village of , dustrict of

2 By reason of such possession the plamntiff was entitled
to the flow of the stream for workmg the mmll

3 On the day of 19 , the defendant, by
cutting the bank of the stream, wrongfully diverted the water
thereof, so that less water ran into the plamtiff’s mull

4 By reason thereof the plamtiff has been unable to grind

more than sacks per day, whereas, before the
said diversion of water, he was able to grind sacks “per
day

[As 1 paras 4 and 5 of Form No 1, and Relief claimed ]

No 28

OBSTRUCTING A RIGHT To USF WATER FOR IRRIGATION
(Thtle )

A B, the above-named plaintiff, states as follows —

1 Plamtiff 18, and was at the time heremafter mentioned,
possessed of cerbain lands situate, ete, and entitled to take
and use a portion of the water of a certain stream for irmgating
the said lands )

2 On the day of 19 , the defendant
prevented the plamntiff from taking and using the said portion
of the said water as aforesaid, by wrongfully obstructing and
diverting the said stream

[As 1 paras 4 and 5 of Form No 1, and Relief clavmed ]

No 29
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No 29

3

LNJURILS CAUSED BY NEGLIGENCE ON A RAILROAD

(Tutle )

4 B., the above-named plamtiff, states as follows —
1 On the day of 19 , the defendants
were common carriers of passengers by railway between
and

. 2 On that day the plamntiff was a passenger i one of the
carnages of the defendants on the said railway

3 While he was such passenger, at [or near the
station of or between the stations of
and 1, a collision occurred on the gaid ralway
caused by the negligence and unskilfulness of the defendants’
servants, wheteby the plamtiffi was much injured [having
lis leg broken, his head cut, ete, and state the specia!
damage, if any, as], and wncurred expense for medical atterd
ance, and 1s permanently disabled from carrymng on Ly
former busmess as [a salesman] ‘

[As 1n paras 4 and 5 of Form No 1, and Belief clamed ]

{Or thus —2 On that day the defendants by thewr servants
so negligently and unskillfully drove and managed an engne
and & tramn of carrages attached thereto upon and along the
defendanis’ ralway which the plamtiff was then lawfully
crossing, that the said engine and train were driven and struck
agam/st the plamtiff, whereby, etc, as i para 3 ]

et oo s

“No 30
INJURIES cAUSED BY NEGLIGEANT DRIVING
(Tutle )

4 B, the above-named plantiff, states as follows ~

1 The plamtiff 18 a shoemaker, carrymg on busmess a3
The defendant 1s & merchant of

2 On the day of 19 , the
) plaintiff was
walking  southward along  Chowringhee, m the City o:

Calcutsa
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Caleutta, at about 8 o’clock 1n the afterncon He was obliged
to cross Middleton Street, which 15 a street running mto
Chowringhee at right angles While he was crossmng this
stieet, and just before he could reach the foot-pavement on
the further side thereof, a carrage of the defendant’s drawn
by +two horses wunder the charge and control of the
defendant’s servants, was negligently, suddenly and without
any warnmg turned at a rapid and dangerous pace oubt of
Middleton Street into Chowringhee The pole of the carriage
struck the plaintiff and knocked him down, and he was much
trampled by the horses

3 By the blow and fal and trampling the plamtff’s
left axm was bioken end he was bruised and imjured on the
side and back, as well as mternally, and 1~ consequence
thereof the plamtiff was for four mouths 1ll and m suffenng,
and unable to attend to his business, and incurred heavy
medical and other expenses, and sustuned great loss of

business and profits
[As i paras 4 and 5 of Form No 1, and Relief claimed ]

No 31
For MaLICIOUS PROSECUTION

(Tutle )
A B, the ahove-named plamntiff, states as follows —

1 On the day of > 19 , the defendant obtamed

a warrant of arrest fiom 3
[a Magstrate of the

said city, or as the case may be] on a chaige of
, and the plantifi was arrested thereon, and

mmprisoned for [days, or hours,
and gave bail m the sum of rupees to
obtamn his 1elease]

2 In so domg the defendant acted maheiously and with-
out 1easonable o1 probable cause

3 On the day of 19 , the Magstrate

dismissed the eomplaint of the defendant and acquitted the
plamntaft

4 Many
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4 Many persons, whose names are unknown to the
plaintiff, hearing of the aurest, and supposing the plamntiff
to be a cummat, have ceased to do business with him, or
in consequence of the sad arrest, the plamtiff lost his situa-
tion as clerk to one E F, or mn consequence the plamtiff
suftered pamn of body and mind, and was prevented from
transacting his business, and was njured 1n g credit, and
meurred expense 1n obtaiming his release fiom the sad
mprisonment and m defending himself aganst the said

complaint
[As 1n paras 4 and 5 of Form No 1, and Relief clarmed ]

No 82

MOVEABLES WRONGFULLY DLTAINED

(Tutle )
A B, the above-named plamntiff, states as follows —
1 On the day of 19 , plamtiff

owned [or stale facts showing a mght to the possession] the
goods mentioned 1n the schedule hereto annexed [or de-
acribe the goods], the estimated value of which 18

rupees

2 From. that day until the commencement of this suit
the defendant bas detamned the same from the plamtiff

3 DBefore the commencement of the sumt, {o wit, on the
day of 19 , the plamtiff demanded
the same from the defendant, but he refused to deliver them
[As n paras 4 and & of Form No 1 ]
6 The plamntiff claims—

(1) delivery of the said goods, or . rupees,
In case delivery cannot be had,

2 rupees compensation for the detention
thereof

The Schedule

No 33
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No 33 - N
_AGAINST A FRAUDULENT PURCHASER AND HIS TRANSFEREE WITH
NoTiceE
(TitleN .
A B, the above-named plammtiff, states as follows —
1- On the day of 19 , the defendant C D,

for the purpose of inducing the plammtiff to sell hum certamn
goods, represented to the plantiff that fhe was solvent, and
worth ~ 1upees over all his habihties]

2 The plantiff was hereby induced to sell and deliver to
C D [one hundied boxes of tea], the estimated value of
which 1s rupees

8 The said representations were false, and were then
known by ¢ D to be so [or at the time of making the said
representations, C D was insolvent, and knew himself to
be s0]

4 C D afterwards transferred the said goods to the
defendant E F without consideration [or who had notice of
the falsity of the iepresentation]

[As mn paras 4 and & of Form No 1]
7 The plantuff claims—

(1) delivery of the said goeds, or rupees,
m case delivery cannot be had
@ rupees compensation for the detention
thereof
No 34

REescissioN oF 4 CONTRACT ON THE GROUND OF MISTAKE

(Tatle )

A B, the above-named plamtiff, states as follows —

1 On the dav of 19 ,
the defendant represented to the plantiff that a certamn piece
of ground belonging to the defendant siluated at , con-

tammed [ten bighas]

\

2 The
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2 The plamtiff was thereby induced to purchase the
same at the price of rupees 1 the belief that

the said representation was true, and signed an agreement, of
which the origmal 1s hereto annexed But the land has not

been transferred to him

3 On the day of 19 , the plamtif pad
tLe defendant rupees as part of the purchase-money

4 That the sad piece of ground contamed m fach only
(ove bighas] -
[4s 1n paras. 4 ond 5 of Form No 1]

7 The plantaff claims—
@ rupees, with interest from the
day of 19 ,

(2) that the said agreement be delivered up snd can-
celled

No 35
Ax Inyuncrion RESTRAINING WASTE

(Title )
A B, the above-named plamtiff, states as follows —
1 The plamtiff 1s the absolute owner of [describe the
property]
2 The defendant 18 in possession of the same under a
lease from the plamtiff

8 The defendant has [cut down a number of valuable
trees, and threatens to cut down many more for the purpose
of sale] without the consent of the plamntiff

[48 1n paras 4 and & of Form No 1)

6 The plamtiff claims that the defendant be restrained
by injunction from commiiting or permatting any further
waste on the said premiges

[ Pecumary compensation may also be claimed )
No 36
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5 No 86
InJuNeTIoN RESTRAINING NUISANCE
(Thtle )

A B, the above-named plamntiff, states as follows —

1 Plantiff 15, and at all the times heremafter mentioned
wus, the absolute owner of [the house No )

Sireet, Calcutta ]

92 The defendant 1s, and at all the said times was, the ab.
solute owner of [a plot of ground mn the same street >~ ]

3 On the day of 19, the defendant
erected upon his said plot a slaughter-house, and still mamn-
tamng the same, and from that day wuntil the present time
has continually caused cattle, to be brought and killed there
[and has caused the blood and offal to be thrown 1nto the
street opposite the said house of the plamntiff ]

[4 In consequerice the plamtiff has been compelled to
abandon the said house, and has been unable to rent the
same |

[4s 1 paras 4 and & of Form No 1]

7 The plamtiff claims that the defendant be restramed
by mjunction fiom committing or permitting any further
uwisance

No 3’}
Pusric Nursance
! (Tatle )

4 B, the above-named plamntiff, states as follows —

1 The defendant has wrongly heaped up eaith and stones
on a public road known ag Street ab 50
ag to obstruct the passage of the public along the same and
-threatens and intends, unless restramed from so domng, to
~continue and repeat the said wrongful ach

2 The plamtiff has obtaned- the consent n wnting of
the Advocate General [or of the Collector or other nfficer
appointed 1n this behalf] to the stitution of this suit

43 n paras 4 and & of Form No 1]
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"5 The plamtiff elaims—

(1) a declaration that the defendant 1s not entitled to
obstruct the passage of the publc along the said
public road

{2) an mjunction restraining the defendant from ob-
structing the passage of the public along the sard
public road and directing the defendant to remove
the earth and stopes wrongfully heaped up as

aforesaid
No 88
INJUNCTION AGAINST THE DIVERSION oF A WATER-COURSE
(Title )

A B, the above-named plantiff, states as follows —
[As :n Form No 27 ]

The plamntiff claims that the defendant be restrammed by
injunction from diverting the water as aforesad '

No 89

RESTORATION OF MOVEABLE PROPERTY THREATENED WITH DE-
STPUCTION, AND FOR AN INyuvoTION

(Tutle )

A B, the above-named plantiff, states as follows -

-

1 Plambiff 18, and at all times heremnafter meutioned
‘was, the owner of [a portrait of his grand-father which was
executed by an eminent pamnbter], and of which no duplicate
exists [or state any facts showing that the property 18 of a
kind that cannot be replaced by money ]

2 On the day of 19 ,
he deposited the same for safe-keeping with the defendant
8 On the day of 19 he

demanded the same from the defendant and offered to pay
all reasonable charges for the storage of the same

4 The
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_4 The defendant refuses to deliver the same to the
plamtiff and threatens to conceal, dispose of, cut or injure
. the same 1f requued to deliver 1t up

5 No pecumary compensation would be an adequate
compensation to the plamntiff for the loss of the [painting ]

[4s i paras 4 and & of Form No 1]

8 The plantift claims—

(1) that the defendant be restraned by wnjunction from.
disposing of, injuring  or concealing the said

[panting],
(2) that he be compelled to deliver the same to the.
plantaff
No 40
INTERPLEADER
(Title )

A B, the above-named plambiff, states as follows —

1 Before the date of the claims heremafter mentioned;
G H deposited with the plamntaff [describe the property]
for [safe-keepmng]

2 The defendant ¢ D claimg the same [under an
alleged assignment thereof to lum fiom G H ]

3 The defendant E F also claims the same [under an
order of G H ftransferring the same to hm]

4 The plamnfiff 1s 1gnorant of the respective rights of the
defendants - .

5 He has no claim upon the said pioperty other than
for charges and costs, and 1s ready and willng to deliver 1t
to such persons as the Court shall direct

6 The swit 13 not brought by collusion with either of the
defendants
[4s m paras 4 and 5 of Form No 1 ]
9 The
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9 The plamtiff claims— .

(1) that the defendants be restramed, by injunetion, from
taking any proceedings agamst the plammtiffi 1n
relation thereto,

(2) that they be required to mterplead together concerming
their clamms to the said property,

[(3) that some person be authorized to receive the sad
property pending such litigation, ]

(4) that upon dehvering the same to such [person] the

plamtiff be discharged from all habibty to ether

of the defendants in relation thereto

No 41

ADMINISTRATION BY CREDITOR ON BEHALF OF HIMSELF AND ALL
oTHER CREDITORS

(Title )

A B the above-named plamtiff, states as follows —

1L E F, late of , was at the time of his death, and
his estate still s, ndebted to the plamntaiff mn the sum of

[here msert nature of debt and secunty, if any]

2 E F died on or about the day of
By his last will, dated the day of
he appointed C D his executor [or devised his state in trust,
ete , or died intestate, as the case may be]

3 The will was proved by C D [or letters of admimstra-
tion were granted, ete ]

4 The defendant has possessed himself of the moveable
[and mmmoveable, or lhe proceeds of the immoveable] pro-
peity of E F  and has not paid the plamtiff his debt

[As 1n paras 4 and 5 of Form No 1]

7 The plamtiff claims that an account may be taken of
the moveable [and immoveable] property of E F, deceared
and that the same may be admimstered under the decree of
the Court

No 42
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No 42
ADMINISTRATION BY SPECIFIC LEGATEE

(Title )
[Alter Form No 41 thus]—

[Omit paragraph 1 and commence paragraph 2] E F,
late of , died on or about the day of

By his last will, dated the day of
he appointed ¢ D s executor and bequeathed to the
plamtiff [here state the specific legacy]

For paragraph 4 substitute—

The defendant 1s 1 possession of the moveable property
of B F, and, amongst other things, of the said [here name
the subject of the specific bequest]

Kor the commencement of paragraph 7 substitute—

The plamntiff elums that the defendant may be ordered
to deliver to him the said [here name the subject of the speci-
fic bequest], or that, etc

No 43
ADPMINISTRATION BY PECUNIARY LEGATEE
(Title )

[Alter Form No 41 thus]—
[Omit paragraph 1 and substitute for paragraph 21 B F,

late of , died on or about the day of
By his last will, dated the day of

bhe appomnted ¢ D his executor, and

bequeathed to the plamntiff a legacy of rupees

In paragraph 4 substitute “‘legacy” for ‘‘debt”

Another form

(Tatle )
I F, the above-named plaintiff, states as follows —
1 A B of £ m the died on the day of
By his last will, dated the day o1 ,

he
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he appomnted the defendant and M N [who died m {he
testator’s lifetime] lus executors, and bequeathed his pro-
perty, whether moveable or 1mmoveable, to his executors m
trust, to pay the 1ents and income thereof to the plantiff
for lus Life, and after lis decease, and 1n default of his
having a son who should attain twenty-one, or a daughter
who should attain that age o1 marry, upon trust as to hiy
immoveable property for the person who would be the testator’s
heir-at-law, and as to his moveable property for the perscns
who would be the testator’s next-of-kin if he had died inteslate
at the time of the death of the plamntiff, and such failure of
his 1ssue as aforesaid

2 The will was proved by the defendant on the
day of The plamntiff has not been married

3 The testalor was at his death entitled to moveable and
mmmoveable property, the defendant entered nto the receipt
of the rents of the immoveable property and got 1n the move-
able propeity, he has sold some parl of the 1mmoveable
property

[4s i paras 4 and 5 of Form No 1]

6 The plamntiff elaims—

(1) to have the moveable and immoveable property of
A B admimstered m this Courl, and for that
purpose to have all proper diections given and
aceounts taken,

(2) such further or other relief as the nature of the case
may requne

——

No 44
Execurion or TrusTs

(Tutle )
4 B, the sbove-named plamntiff, states as follows —
1 He 15 one of the trustees under an instrument of settle~
ment bearing date on or about the day of
made upon the marriage of E F and @ H , the father and
mother of the defendant [or en instrument of transfer of the

estate and effects of E F for the benefit of ¢ D , the defend-
ant, and the other creditors of E F ]

2 4B
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2 A B has taken upon himself the burden of the said
4rust, and 1s n possession of [or of the proceeds of] the
moveable and mmmoveable property transferred by fhe said
anstrument

3 ¢ D claims to be enfatled to a beneficial interest under
the mstrument

[As wn paras 4 and 5 of Form No 1 ]

6 The plamntiff 15 deswrous to account for all the rents
-and profits of the said immoveable property [and the pro-
ceeds of the sale of the said, or of part of the said, 1mmove
able propeity, or moveable or the proceeds of the sale of,
or of part of, the said moveable propeity, or the profits ac-
~cruing to the plamntiff as such trustee in the execution of the
-sald trust], and he prays that the Court will take the accounts
of the sasid trust, and also that the whole of the said trust
estate may be admimstered m the Court for the benefit of
C D, the defendant, and all other peisons who may be in-
terested 1 such administration, m the presence of ¢ D and
such other persons so imterested as the Court may dwrect, or
that ¢ D may show good cause to the contrary

[N B —Where the suit 13 by @ beneficary, the plamnt
may be modelled, mutatis mutandis, on ihe plamt by a
legatec ] -

No 45
FoRE(LOSLRE OR SALE
(Title )
A B, the above-named plamtiff, states as follows —
1 The plamtiff 15 mortgagee of lands belonging to the
defendant
2 The following are the particulars of the mortgage —
(a) (date),
(b) (names of mortgagor and mortgagee),
(¢) (sum secured),
(@) (rate of interest),
&) (property subject to mortgage),
(f) (amount now due),
(9) o
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(9) (f the plantsiff’'s title 18 demvative, state shortly the
transfers or devolution under which he claims)

(If ihe plantiff 13 mortgagee 1n possession, add)

8 The plammtiff took possession of the mortgaged pro-
perty on the day of and 18 ready to ac-
count as mortgages 1n possession from that time

[A3 in paras 4 and 5 of Form No 1]

6 The plamntiff claims—
(1) payment, or m default [sale or] foreclosure [and
possession],
[Where Order 34, rule 6, apphes ]

(2) m case the proceeds of the ssle are found to be
wmsufficient to pay the amount due to the plamn~
tiff, then that Lberty be reserved to the plantiff
to apply for a decree for the balance

No 46
REDEMPTION
(Tatle )

4 B, the sbove-named plamtiff, states as follows —

1 The plamtiff 18 mortgagor of lands of which the de~
fendant 15 mortgagee

2 The following are the particulars of the mortgage ——
(a) (date),
(b) (names of mortgagor and-mortgagee),
() (sum secured),
(d) (rate of interest),
(¢) (property subject to mortgage),
() Cf the plamtiff's trtle 18 demvative, state shortly the
transfers or devolution under which he claims)
(If the defendant 1s mortgagee possession, add)
3 The defendsnt has taken possession [or has recerveq the-
rents] of the mortgaged property
[4s in paras 4 and 5 of Form No 1 ]
6 The
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6 The plamtiff claims to redeem the said property and
to have the same reconveyed to hum [and to have possession

thereof]

No 47

Seeciric PERFORVAMNGE (No 1)

(Tutle )
A B, the above-named plamtiff, stales as follows —
1 By an agiecment dated the day of

and signed by the defendant, he contracted to buy

ot [07 sell to] the plamtift ceitain 1mmoveable property
therein described and referied to, for the sum of
rupees ‘
2 The plamtiff has apphed to the defendant specifically
to perform the agreement on his part, but the defendant has
mnot done so

3 The plamtiff has been and still 15 1eady and willing
specifically to peiform the agreement on his part of which
the defendant hag had notice

[As in paras 4 and § of Form No 1]

6 The plamtiff claims that the Court will order the
-defendant specifically to perform the agreement and to do all
acts necessaiy to pub the plamtiff w full possession of the said
property [o1 to accept a transfer and possession of the sad
property] and to pay the costs of the swt

No 48

SeeciFic PErRForvance (No 2)

(Ttle)
4 B, the above-named plantiff, states as follows —
1 On the day of 19 , the

plamntiff and defendant entered imto an agreement, i wnting,
and the ongnal document 13 hereto annexed
The defendant was absolutely entitled to the immoveable
property desciibed mm the agreement;
2 un
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2 On the ~ day of 19 , the
plamntiff tendered rupees to the defendant, and
demanded a transfer of the sad property by a sufficient
instrument

3 On the day of 19 , the
plamtif agamn demanded such transfer [Or the defendant
refused to transfer the same to the plamtiff ]

4 The defendant has not executed any imstrument of
transfer

5 The plamiif 1s el ready, aud willing to psy the
purchage-money of the said property to the defendant

[4s in paras 4 and 5 of Form No 1 ]
8 The plamtiff clamms—
11) that the defendant transfers the sad property to the
plamtiff by a sufficient mstrument [following the
terms of the agreement],

(2 rupees compensation for withholdng
the same

No 49
PARINERSHIP
(Tatle )

A B, the above-named plamntiff, states as follows —
1 He and ¢ D, the defendant, have been for

years [or months] past carrying on business to-
gether under articles of partnership m wnting [or under a
deed, or under a verbal agreement]

2 Several disputes and differences have arnsen between
the plamtiff and defendant as such partners whereby 1t has
become impossible to carry on the business 1n partnership
with advantage to the partners [Or the defendant has

c?mmltbed the following breaches of the partnership art-
cles —

Q)
)
(3) 1
[A# 1n paras 4 and 5 of Form No 1)
- 5 The
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5 The plamtiff claims—

(1) dissolution of the partnership,
(2) that accounts be taken -
(8) that a 1ecewver be appownted

(N B ~—In suits for the wwmding-up of any parinership,
onut the clam for dissolution, and instead insert a paragraph
stating the facts of the partnership having been dissolved )

(4) WRITTEN STATEMENTS

General defences

Dental The defendant denies that (set out facts)
The defendant does not admub that (set out facts)
The defendant admits that but says that .
Protest The defendant denies that he 1s o paitner in the defendant
firm of

The defendant demes that he made tne contract alleged
or any contract with the plamtiff

The defendant denies that he contiacted with the plamtiff
as alleged or at all
~ The defendant admits assets but not the plamtiff’s claim

The defendant demes that the plamtiff sold to hum the
goods mentioned 1n the plaint or any of them

Limitation The swit 15 barred by atrticle o1 article
of the second schedule to the ndian Lumtation Act, 1877 xvot
Jurisdiction The Court has no jumsdiction to hear the smt on the
ground that (set forth the qrounds)
On the day of a diamond 1ng was

delivered by the defendant to and accepted by the plamtff in
discharge of the alleged cause of action
The defendant has been adjudged an insolvent

The plamntiff before the instibution of the swt was adjudged
an msolvent and the 11ght {0 sue vested 1 the receiver

Insolvency

The

! See now the Indian Limitation Act, 1908 (9 of 1908}
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The defendant was a mmor at the tme of making the nority
alleged contract

The defendant as to the whole claim (or as to Rs Payment inte
part of the” money claimed, or as the case may be) nas paid coutt
into Court Rs and says that this sum 1s enough
to satisfy the plamntifi’s elaim (or the part aforesaid)

The performance of the promise alleged was remitted on i‘ﬁ?{;’i}"‘“
the (date) -

The contract was iescinded by agreement between the Resclston,
plamtiff and defendant

The plamtiff’s claim 13 baried by the decree 1 swib (gi1v6 Resjudioaa.
the reference)

The plantiff 15 estopped from denying the truth of (mn- Estoppel
sert gtatements as to which estoppel s claimed) because (here
state the facts rchied on as creating the estoppel)

Since the mstituticn of the swit that 13 to’ say, on the ground of

defence
day of get out facts subsequent
J ( f ) 19 ln%gitntlon
! of suit,
- No 1

DEFEXCE IN sUITS FOR (GOODS SOLD AND DELIVERED
1 The defendant did not order the goods
2 The goods were not delivered to the defendant.

The price was not Rs

o~

for]
4 1.
5 gE\cept as to Rs , same as 2
8 - 3 !
7

The defendant [or 4 B, the defendant’s agent] satis-
fied the claim by payment before swit to the plamtiff {or to

¢ D, the plamtiff’s agent] on the day of
i9
8 The defendant satisfied the claim by payment after
swt to the plantiff on the day of 19
No 2
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No 2
DrrENCE IN sUITS oN BoNDS

1 The bond 1s nobt the defendant’s bond
2 The defendant made payment to the plammtiff on the
day according to the condition or the bond

8 The defendant made payment to the plamtiff atter the
day named and before swit of the principal and mterest

mentioned 1n the hond

No 3
DrrFENCE IN SUITS ON (FUARANTLES
1 The puncipal satisfied the claim by payment berore

surb
2 The defendant was released by the plamtiff  giving

time to the principal debtor in pursuance of a binding agree

ment

No 4
DEFENCE IN ANY SUIT FOR DEBT

1 As to Rs 200 or the money claimed, the defendant 1s
entitled to set off for goods sold and delivered by the defend-

ant to the plamtiff N
Particulars are as follows —

Rs
1907, January, 25th 150
s»» February, 1st 50
Total 200

, part of the

2 As to the whole [or as to Iis
money claimed] the defendant made tender before suit of

Rs and has paid the same mnto Cowt

No 5§
DEFENCE IN SUITS FOR INJURILS CAUSED BY NLGLIGENT DRIVING

1 The defendant denies that the carnage mentioned 1
the plaint was the defendant’s carriage, and that 1t was
under
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under the charge or control of the defendant’s servants The

carriage belonged to of Streat;,
Caleutta, hivery stable keepers employed by the defendani to
supply um with carmages and hoises, and the person under
whose chaige and control the soxd cernage was, was the
servant of the said

2 I'he defendant does not adunt that the said cariage
was turned oubt of Middlelon Btreet either mnegligently, sud.
denly or without warning, or at a rapid or dangerous pace

3 The-defendant says the plamtiff nught and could, by
the exeruse of reasonable care and diligence, have seen the
said caniage approaching hum, and avoided any collision

with 1t
4 'I'he defendant does not admmt the statements contamed

su the third paragiaph of the plant

No 6
DEFENCE IN ALL SUITS ¥OB WRONG
1 Demial of the several acts [or matters] comnplamed of

No 7
DEFENCE IN SUITS FOR DELENTION OF GOODS

1 The goods were not the propeity of the puantiff
2 The goods were detammed for a lien to which the de-
fendant was entitled
Particulars are as follows —
1907, May 8rd To cainage of the goods claimed from
Delln to Calecutta —
45 maunds at Rs 2 per maund Rs QU

No 8
DCFENCGE IN SUI'S FOR INFRINGLMENT OF COPYRIGHT

1 The plambiff 15 not the author [assignee, etc )
2 The book was not registerod

3 The defendant did not miringe
No ¢
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No 9 \
DErENCE IN SUILs FOR_INFRINGEMEN1 OF '['RaDE DMARE
1 The trade mark 1s not the plamtift’s
4 The alleged tiade mark 15 not a trade mark
8 The defendant did not mfunge

No 1o
DEFENCES IN SUITS RELATING TC NUISANCES

1 The plamtifi’s lights aie not ancient [or deny lhis other
alleged prescriptive 11ghts]

2 The plamntiff’s lights will not be watenally interfered
with by the defendant’s buildings

8 The defendant dentes that he or lus servants pollute
the water [or do what 1s complamned of]

[If the defendant (lums the mght oy prescnplion or

otherwise to do what 18 complaned of, he must say so and
nust state the grounds of the clavm, 1e, whether by pres-

cription, grant o1 what ]

4 The plamfiff has been gwlty of laches of which the
following are particulars —

1870 Plamtaff’'s null began to work

1871 Piamliff came into possession

1883 Furst complant

5 As to the plaintiff’s eclaiu for damages the defendant
will 1ely on the above grounds of defence, and says that the
acts complamned of have not produced any damage to the
plamtiff  [If other grounds are  relied on, they mus: be
stated, e g, Lumtalion as to past damage |

No 11
DEFENCE TO SUIT FOR FORECLOSURE

1 The detendant did not execute the mortgage

2 The mortgage was not transferred to the plamtif (i
more than onc tiansfer 15 alleged, say which 18 dened)

8 ‘The
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3 The swt 15 barred by article of the second
schedule to the Indian Lammtation Act, 1877

4 The following payments have been made, vz —

Rs
(Inaert date Y————r—» 1,000
Ingert date ) e s, 500
5 The plantiff took possession on the of
, and has received the rents ever since
6 That plamntiff released the debt on the of

7 The defendant tiansferied all his interest to 4 B by
a document. dated

No 12
DEFENCE TO SUIT FOR REDEMPTION

1 The plamtiff’s right to redeem 1s barred by. article
of the second schedule to the lIndian Lamtation
Act, 1877

2 The plamntiff transferred all interest in the property to
A B

3 The defendant, by a document dated the day
of transferred all his interest in the mortgage-debt
and property comprised in the mortgage to 4 B

4 The defendant never took possession of the mortgaged
property, or received the rents thereof

(If the defendant admils poseession for o time only, he

should state the time, and deny possession beyond what he
admats )

No 13
DEFENCE TO STIT FOR SPLCIFIC PERFORMANCE

1 The defendant did not enter into the agreement

2 A B was not the agent of the defendant (if alleged
by plantsff)

3 The

1 8¢ now tha In‘tian Limitation Act, 1908 (9 of 1908),
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8 The plamntift has not performed the following condi~
tions—(Conditions) -~

4 The defendaul did nol—(ulleged acts of pusl perform-
ance)

5 The plamtifl’s title to the property agieed to be sold
18 not such as the defendant 1s bound to accept by reason of
the following matter—(State why) )

6 The agreement 1s uncetbamn i the following respects
—(State them)

7 (or) The plamtiff has been gulty of delay

8 (or) The plamtiff has been guwlty of fraud (or musre-
presentation)

9 (or) The agreement 1g unfair
10 (or) The agreement was entered mnto by mistake

11 The following ale particulars of (7), (8), (9), (10) (or
as the case may be)

12 The agreement was 1escinded under Conditions of
Sale, No 11 (or by mutual agicement)

(In cases where damages are claomed and the defendant
disputes his Labiity te damages, he must deny the agres-
ment or the alleged breaches, or show whatever other ground
of defence he wtends to rely on, e g, the Indian Limitabion
Act, accord and salisfaction, release, fraud, eic)

rd

No 14
DEFENCE IN ADMINISTRATION <ULF BY PECUNIARY LEGATEE

1 A B'’s will contamed a charge of debts, he died 15~
solvent, he was entitled at s death to some 1mmoveable
property which the defendant sold and which produced the
aet sum of Rs , and the testator had some moveable
property which the defendant got in, and which produced
the net sum of Rs

2 The defendant apphed the whole of the said sums and
the sum of Bs which the defendant received
from rents of the immoveable propetty in the payment of
the funeral and testamentary expenses and some of the debts
of the testator

3 lLe
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3 The defendant made up his accounts and sent & eopy
theteof to the plamtiff on the day of
19 , and offered the plamnfiff free access to the vouchers to
verify such accounts, but he declined to avail himself of the
defendant’s offer

4 The defendant submits that the plantiff ought to pay

the costs of this swib
No 15
PROBATE OF WILL IN SOLEMN FORM

1 The said will and codicil of the dcceased weie not duly
executed according to the provisions of the Indian Succes-
sion Act, 1865 1[or of the Hindu Wills Act, 1870! ]

2 The deceased at the time the said will
respectively purport to have been executed, was not of sound
mind, memory and understanding

3 The execution of the said will and codieil was ob-
tamned by the undue influence of the plantiff [and others
acting with him whose names are ab present unknown to the
defendant]

4 The execution of the said will and codicil was obtan-
ed by the fraud of the plamtiff, such fiaud so far as 15 with-
mn the defsndant’s present knowledge, being [state the nature
of the fraud]

5 '[he deceased at the time of the execution of the said
will and codicill did not know and approve of the contents
thereof [or of the contents of the residuary clause i the
sad will, as the case may be]

6 The deceased made his true last will, dated the 1st

January, 1873, and theieby appomted the defendant sole
executor thereof

The defendant claims—
(1) that the Cowt wi'l pionounce against the said will
and codiell propourded by the plamtif

2 thiz th:la Court will deciee probate of the will of
e deceased, dated the~1.t J .
solemn form of law T 1818

No 18

—

! See now the Indian Suceission Act, 1925 (39 of 1926)
\ 817

X of 1865

and codicil XXI of 1870,
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No 16

ParticuLARs (O 6, r 5)
(Thtle of swit)

The following are the particulars of (here state the mat-
Parhoulars ters m respect of which particulars have
been ordered) delivered pursuant to the
order of the of
(Here set out the particulars ordered in paragraphs if neces-
sary )
APPENDIX B.
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APPENDIX B
PROCESS

- No 1
SuMMoNs ¥OR DISPOSAL oF suIT (O 5, rr 1, 5}
(Tutte )
To
[Name, description and place of residence |

WHREREAS

has instituted a swbt aganst you for

you are hereby summoned to appear in this Court mn person
or by a pleader duly mstructed, and able to answer all
material questions relating to the swb, or who shall be ac-
companied by some person able to answer all guch questions,
on the day of 19 , at

o'clock 1 the noon, to answer the
claim, and as the day fixed for-your appearance 1s appomted
for the final disposal of the suit, you must_be prepared to
produce on that day all the witnesses upon whose ewidence
and all the documents wupon which you intend to rely n
support of your defence

Take notice that, mn default of your appearance on the
day before mentioned, the swit will be heaid and determn-
ed 1n your absence

Givey under my hand and the seal of the Court, ths
day of 19
Judge
NoticeE —1 Should you apprehend your witnesses will not
attend of thewr own saccord, you can have a
summons from this Cowmt to compel the
sttendance of any witness, and the production
of any document that you have a nght to call
upon the witness to produce, on applymng 1o
the Court and on depomting the necessgry
expenaes

2. u
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2 If you adnut the claim, you should pay the
money 1nto Court together with the costs of
the suit, to avoild execution of the decree,
‘which may be against your person or property,

or both
No 2
Summons FoR SETILEMENT oF Issues (O 5, rr 1, §)
(Tatle )
To
[Name, description and place of residenge ]
\WHEREAS

has mstituted a swt agamst you for
you aie hereby summoned to appear in this Cowmt in person,
or by a pleader daly instiucted, and able to answer all
mateiial questions ielating to the suwit, or who shall be ac-
comprmed by some person able to answer all such questions,
on the day of 19 ,
ab . o’clock 1 the noon, to enswer the
claim, and you are dwected to produce on that day all the
docume .ts upon wlich you mtend to 1ely 1n support of your
defence

Take notice that, n default of your appearance on the
day betcie mentioned, the suit wil he heard and determin-
ed in your absence

Givex under my hand and the seal of the Court, this

day of 19 -

Judge

NoticE —1 Should you apprehend your witnesses will not
attend of therr own accord, you can have
a summens from this Cowt to compel the
attendance of any witness, and the production
of any document that you have a nght to call
on the witness to produce, on applymng to the
Cowmt and on depositing the necessary expenses

2 If
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2 If you admt the claim, you should pay the
money mto Court together with the costs
of the swit, to avoid execution of the decres,
which may be agamst your person or pro-
perty, or both

No 38
SumMMONS To APPEAR IN pERsON (O b, r 8)
(Tatle )
To
[Name, description and place of resdence ]
WHEREAS

has mstituted a swt agamnst you for

you are hereby summoned to appear in this Court 1n person on
the day of 19 ,
at o'clock 1n the noon,
to answer the claim, and you are diwrected to produce on
that day all the documents upon which you intend to rely
m support of your -defence

Take notice that, m default of your appearance on the day
before mentioned, the smt will be heard and determned
your absence

GiveNy under my hand and the seal of the Court, this

day of 19
Judge
No 4
Suommons IN SUMMARY SUIT ON NEGOTIABLE INSTRUMENT.
(0 87, r 2)
(Title )
To
[Name, description and place of remdence ]
‘WHEREAS bas 1nstituted a swt aganst you
under Order XXXVII of the Code of Civil Procedure, 1908,
fur Rs » balance of principal and interest due to
bum
321
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him ags the of a of which a
copy 1s hereto annexed, you are hereby summoned to obtamn
leave from the Court within ten days from the service hereof
to appear and defend the swt, and within such time to cause
an appearance o be entered for you In default whereof the
plambiff will be entitled at any time after the expiration of
such ten days to obtamn a decree for any sum not exceeding
the sum of Rs and the sum of
Rs for costs 1[together with such interest,
if any, from the date of the mstitution of the swt as the
Court may order]

Leave to appear may be obtamned on an application to
the Court supported by affidawit or declaration showmg that
there 13 a defence to the suit on the merts, or that 1t 18
reasonable that you should be allowed to appear m the sut

GrveN under my hand and the seal of the Court, this

day of 19 .
Judge

No 5

Norice To PeErsoN wHO, THE COURT CONSIDERS, SHOULD BB
ApDED as Co-pralNTiFF (O 1, r 10)

(Tutle )
To
[Name, description and place of residence ]
WHEREAS has mstituted the above
suit against for

and, whereas 1t appears necessary that you should be added

as a plamntiff in the said swb 1 order to enable the Court

effectually and completely to adjudicate upon and settle all
the questions mvolved

Take notice that you should on or before the day

of 19 signify to this Court whether you
consent to be so added

Given under my hand and the seal of the Court, this

day of 19
' No 6

" Thess words were mserted by s 4 of the Negotiable Instruments
{Interest) Act, 1926 (30 of 1926)

322



or 1908 ]} Cwnl Procedure
(The First Schedule Appendiz B —Process )
Ko 6

SuMMONS TO LEGAL REPRESENTATIVE OF A DECEASED
DerFerpant (0 22, r 4)

- (Tatle )
To

WuEREAS the plamtiff mstituted a swb 1
this Court on the day of 19
aganst the defendant who has since

deceased, and whereas the said plamntiff has made an apph-
cation to this Court alleging that you are the legal representa-
tive of the said , deceased, and desiring
that you be made the defendant in hig sbead

You are hereby summoned to attend in this Court on the

day of 19 ab Am to

defend the said swit and, m default of your appearance on

the dav specified, the said sutt will be heard and determimed
m your sbsence

GIVEN under my hand and the seal of the Court, this
day of 19

Judge

No 7 -

OrDER For TRANSMISSION OF SUMMONS FOR SERVICE 1IN THE
JurispiotioN oF ANotHER CouRT (O 5, r 21)

(Tutle )

Wuereas 1t 1s stated that

29—%—?{—1!%: m the above swit 18 at present resid-
ng n It 18 ordered
that a summons returnable on the day of

19 , be forwarded to the Court of
Defendant
for service on the said ‘:,::ze:: with a duplicate of this
proceeding
B} The
323
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The comt-fee of chargeable 1n respect to the
summons has been realized mn this Court in stamps
Dated 19
Judge
No 8

OrpeER  FOR TRANSMISSION OF SUMMONS TO BE SERVED ON A
Prisoxer (O 5, r 24)

(Tetle )
To

The Supenntendent of the Jai at

Uxper the prowisions of Order V, 1ule 24, of the Code of
Civil Piocedure, 1908, a summons in duplicate 1s herewith
forwarded for service on the defendant
who 18 & prisoner mn jal You are requested to cause a
copy of the said summons to be served upon the said defend
ant and to retwin the omgmal to this Court signed by the
said defendant, with a statement of service endorsed thereon
by you

Judge

No 9

ORDER FOR TRANSMISSION OF SUMMONS TO BE SERVED ON A
PurLic Servant or Sorpier (O 5, mr 27, 28)

(Tstle )

To
Ux~pER the provisions of Order V, rule 27 (or 25, as the
case may be), of the Code of Civil Procedure, 1908, a sum-
mons m dupleate 15 herewith forwarded for Bervice on ths
defendant who 1s stated to be serving under you
You are requested to cause a copy of the said summons to be
served upon the said defendant and to reburn the original to
this Court signed by the said defendant, with a statement of
service endorsed thereon by you
Judge
No 10.
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No 10

\
To AccoMPANY RETURNS OF SUMMONS OF ANOTHER COURT
(O 6, r 23)

(Tutle )

Read proceeding from the forwarding
for service on
m Sut No of 19 of that
Court \
Read Serving Officer’s endorsement stating that the
and proof of the above having been duly taken by me
on the oath of and
1t 18 ordered that the be
returned to the with
a copy of this proceeding
Judge

Nore —This form will be applicable to process other than summons,
the service of which may have to be effected 1n the same manner

No 11

AFFIDAVIT OF PROCESS-SERVER TO ACCOMPANY RETURN OF A
Summons or Norice (O 6, r 18)

(Title )
,The Affidawit of » son of .
I v make oath
affirm
end eay as follows —
(1) I am a process-server of this Court
mmm(?x?s On the day of 19 I received a
“—Totics— 188ued by the Court of
i 8wt No
of 19 m the said Court, dated the day of
19 for service on
(8) The
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(8) The said was at the-

time personally known to me, and I served the sai

Appendiz B —Process )

JO—————

d sumMmon
notice
on %;’ on the day of
19 ab about o’clock 1n the noon ab
by tenderng a copy thereof to f;].'lé? and re-
quring — signature to the omgmal s“;';ﬁg:s
@
(%)

(a) Here state whether the person served signed or refused to sgo-
the process, and i whose presence
(b) Signature of process server

or,
(8) The said not bemg personally known to me

accompanied me tfo
and pomted oub to me a person whom
he stated to be the said

summons him

, and I served the said ches~ O0  Tor
day of

o’clock 1n the

on the
19 , at aboub noon b by
tendering a copy thereof to ——

his
hor 20d Tequring R signabure
summons
to the orlgmal “Totice
(9

®)

(«) Here state whether the person served signed or refused to sige
the process, and m whose presence

() Signature of process server

or,

(8) The said snd the house i which he ordn~

anly resides bemng personally known to me, I went to the
said house, 1n

and there on the
day of 19 , at aboub o’clock 1 the
noon, I did not find the sad
(9) -
(b

(a) Enter fully and exactly the manner in which the process was
served, with special reference to Order 5, rules 15 and 17

(3) Signatme of process server

o,

(8) One
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(3) One accompanied me to and
there pointed out to me which he said was the house
1n which ordinarily resides I did mot find the sad

there
(2)
(b)

(¢) Enter fully and exactly the manner 1 which the process was
served, with special reference to Order 5, rules 16 and 17

(b) Signature of process server
or,

If substituted service has been ordered, state fully and
exactly the manner in which the summons was served wnth

special reference to the terms of the order for substituted
service

Sworn
Afivmed by the said before me this
day of 19

Empowered wunder section 139 of ihe
* Code of Cwil Procedure, 1908, to
admanster the ogth to deponents

No 12 '
Notice To DerExpaNt (O 9, r 6)

(Thtle )

[Name, description and place of resdence ]

WaEReAas this day was fixed for the hearing of the above
swt and summons was 1ssued to you and the plamtiff has
appeared m this Court and ycu did not so appear, but from
the return of the Nazir 1t has been proved to the satisfaction
of the Court that the said summons was served on you but
not 1n sufficient time to emable you to appear and answer on
the day fixed 1n the said summons,

Notice 18 hereby given to you that the hearng of the swb
18 adjourned this day and that the day of 19 18
now fixed for the hearng of the same, in default of your

appesrance
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appearsnce on the day last mentioned the smt will be heard
and determimed m your absence

Grven under my hand and the seal of the Court, this
day of 19
Judge
No 13
Summons To WirNess (O 16, rr 1, 5)
(Title )
To
WHEREAS your attendance 18 required tc
on behalf of the m the above swt,
you are hereby required [personally] to appear before this
Court on the day of 19 .
at o’clock mn the forencon, and to bring with you
[or to send to this Court]
A sum ot Rs , bemg your traveling and other

expenses and subsistence allowance for one day, 18 herewith
gent . If you fail to comply with this order without lawful
excuse, you wil be subject to the consequences of non-
attendance laid down i rule 12 of Order XVI of the Code

of Civil Procedure, 1908

Given under my hand and the seal of the Court, this
day of 19
Judge

Notroe —(1) If you are summoned only to produce a docu-
ment and not to give evidence, you shall be
deemed to have complied with the summons
if you cause such document to be produced
this Court on the day and hour aforesaid

(8) If vou are detamed beyond the day aforesad,

a sum of Rs will be tendered to you
for each day’s attendance beyond the day
specified

No 14.
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No 14

PROCLAMATION REQUIRING ATTENDANCE OF WITNESS
(0 16, r 10)

(Titte )

To

« WaEREAS 15 appears fiom the examination on oath of the
serving officer that the summong could not be served upon
the witness in the manner prescribed by law and whereas 1t
appears that the ewidence of the witness 18 material, and he
absconds and keeps out of the way for the purpose of evading
the service of the summons This proclamation 18 there-
fore, under rule 10 of Order XVI of the Code of Civil
Procedure, 1908, 1ssued requiring the attendance of the
witness 1 this Court or the day of 19

ab o’clock m the forenoon and from day to day
until he shall have leave to depart, and if the witness fails
to attend on the day and hour aforesaid he will be dealt with
according to law

GIvEN under my hand and the seal of the Court, this

day of 19
- Judge
4
No 15
PROCLAMATION REQUIRING ATTENDANOE OF WITNESS
(O 18, r 10)
(Tutle )

To

WHEREAS 1t appears from the.examination on oath of
the serving officer that the summons has been duly served
upon the witness, and whereas 1t appears that the evidence
of the witness 18 material and he has failed to ettend n
compliance with such summons This proclamation 18
therefore, under rule 10 of Order XVI of the Code of Cvil
Procedure, 1908, 1ssued, requiring the attendance of the

witness i this Court on the day of 19

ab o'clock mn the forenoon, and from day to day

untl he shall have leave to depart, and 1f the witness fails
to

329



Cwil Procedure jacr v
(The First Schedule Appendiz B —Process )

to attend on the day and hour aforesaid he will be dealt with
according to law

Giveny under my hand and the seal of the Court, ths.

day of 19
Judge
No 16 "
WARRANT OF ATTACHMENT OF PROPERTY OF WITNESS
~ (O 16, r 10)
(Tutle )

To
The Bailiff of the Court

WHEREAS the witness
cited by

has not, after the expiration of the period lumted in the pro-
clamation 1ssued for his attendance, appeared in Court;
You are hereby directed to hold under attachment
property belonging to the said witness to the value of

and to submit a return, accompanied with an inven-

tory thereof, withmn days
Given under my hand and the seal of the Court, this.
day of 19 _
Judge
No 17

WAaRRANT oF ARrEsT OF Wityess (O 16, r 10)
(Thile )

To
The Bailiff of the Court

WHEREAS has been duly served with a
gsummons but has failed to attend [absconds and keeps out
of the way for the purpose of avoiding service of a sum-
mons], You are hereby ordered to arrest and bring the said

before the Court

You
HEY)
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You are further ordered to return this warrant _on or
ibefore the day of 19 with an
-endorsement certifying the day on and the manner m which
ot has been executed, or the reason why 1t has not been
executed

v~  Grven under my hand and the seal of the Court, this
day of 19
v ) Judge

No 18
Wagrant oF CommirTa (O 16, r 16)

(Title )

The Officer 1n charge of the Jail at

WaereAs the plamtiff (or defendant) mn the above-named
swt has made apphcation to this Court that security be
taken for the appearance of to give
evidence (or to produce a document), on the
-day of 19 , and whereas the Court has called upon
the said to furnish such secunty, which he has
failed to do, This 158 to requwe you to receive the said

mto your custody in the civil prison and to
produce him before this Court at on the sad

«day and on such other day or days as may be hereafter ordered

GiveN under my hand and the seal of the Court, this
day of 19

Judge

No 19.

Warrant or Commrrrar (O 16, r. 18)

Title )
To (

The Officer 1n charge of the Jail at
WEHEREAS

, Whose attendance is
wequired before this Court m the sbove-named tage to give
evidence
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evidence (or to produce a document), has been arrested and

brought before the Court 1n custody, and wheress owmg to
the absence of the plamntiff (or defendant), the said

cannot give such ewadence (o7 produce such docu

ment), and whereas the Court has called upon the said

to give security for his appearance on the

day of 19 at

which he has failed to do, This 18 to

require you to receive the said mto your

custody 1 the c:val prison and to produce him before this

Court at on the day of
19 -

GrveN under my hand and the seal of the Court, this

day of i9
Judge
APPENDIX C.
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APPENDIX C
DISCOVERY, INSPECTION AND ADMISSION

No 1

OnpErR FoR DrLIVERY oF INTERROGATORIES (O 11, r 1)

In the Court of

Civil Smt No of 19

AB Plamntiff,

against

CD,EF and GH Defendants.

Upon hearing and upon reading the affida-
vit of filed the day of 19 ,
It 18 ordered that the be at Liberty to deliver to
the - interrogatories 1n writing, and that the said

do answer the interrogatories ag prescribed by
Order XI, rule 8, and that the costs of this application be

No 2
IntERROGATORIES (O 11, 1 4)
(Title a8 1 No 1, supra)

Interrogatories on behalf of the above-named [plantsff or
defendant C D] for the examunation of the above-named
[defendants E F and @ H or plantiff]

1 Dud not, etc
2 Has not, ete

ete , ete , ete
[The defendant E F 15 required to answer the imier-
rogatories numbered ]
[The defendant G H s required to answer the inter-
rogatoriee numbered 1
No 8
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No 3
ANSWER TO INTERROGATORIES (O 11, r 9)
(Title as n No 1, supra)

The answer of the above-named defendant E F to the
interrogatories for his exammation by the above-named
rlamnt:ff

In answer to the sad inferrogatories, I, the above-named
E F, make oath and say as follows —

1 Enter answers to  inteirogatormes in paragraphs

2 numbered consecufavely

8 T object to answer the interrogatories numhered
oun the ground that [state grounds of objection]

No 4
{JRDER FOR AFFIDAVIT AS To DocoMeNts (O 11, r 12)
(Title as m No 1, supra)

Upon heanng
It 15 ordered that the do within days
fiom the date of this order, answer on affidavit stating which
documents are o1 have been in s possession or power relat
ing to the matter in question in this swit, and that the costs
of this applhication be

No 5

ArripaviT As TO Documenrs (0 11, r 13)
(Tiile as 1 No 1, supra)

I, the above-named defendant ¢ D, make oath and say
as follows —

°

1 I have mn my possession or power the documents relat-
ing to the matters 1n question i this smt set forth in the first
and second parts of the first schedule hereto

2 I object to produce the said doouments set forth in the
second part of the first schedule hereto [state grounds of
-objection]

8 I bave
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3 I have had buf have not mow 1n my possession or
power the documents relating to the matters i question
this swt set forth in the second schedule hereto

4 The last-mentioned documents were last 1n my pessession
or power on [state when and what has become of them and
in whose possession they now are]

5 According to the best of my knowledge, information and
behief I have not now, and never had, 1n my possession, eus-
tody or power, or m the possession, custody or power of my
pleader or agent, or in the possession, custody or power of
any other person on my behalf, any account, book of account
voucher, receipt, letter, memorandum, paper or writing, or
any copy of or extract from any such document, or any
other document whatsoever, relating to the matters 1n ques-
tion 1 this swb or any of them, or wheremn any entry has
been made relative to such matters o1 any of them, other
than and except the documents set forth in the said first and
second schedules hereto

No 6
ORrDER TO PRODUCE DOCUMENTS FOR INSPECTION

(O 11, r 14)

(Thtle as ,n No 1, gupra)

Upon hearing and upon reading the affidavit
of filed the day of 19 It s
ordered that the do, ab all seasonable times, on reason-
able notice, produce at , Situate at , the follow-
g documents, namely, , and that
the be at hberty to inspect and peruse the
documents so produced, and to make notes of therr contents
In the meantime 1t 13 ordered that all further proceedings be
stayed and that the costs of this appheation be

-

No 7
Norice 10” prODUCE Docoments (O 11, r 16)
(Title as in No 1, supra )

Take notice that the [plamtsff or defendant]. requires you
to produce for his mspection the following documents referred

to
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to 1 your [plamt or wnitten statement or affidavit dated the
day of 19 ]

[ Describe documents required )
X ¥, Pleader for the
To Z, Pleader for the

No 8

Notice To INspecr Docoments (O 11, r 17)
(Title as m No 1, supra)

Take notice that you can imnspect the documents men-

tioned 1 your notice of the day of 19 [except
the documents numbered in that nolice] ab [insert
place of wmspection] on Thursday nex$, the msbant,

between the hours of 12 and 4 o’clock

Or, that the [plantiff o1 defendant] objects to giving you
mspection of documents mentioned 1 your notice of the
day of 19 , on the ground that [state the
giound] —

No 9
Norioe To apmit Documents (O 12, r 3)

(Title az m No 1, supra)

Take notice that the plamntiff [or defendant] i this suib
proposes to adduce in evidence the several documents here-
under specified, and that the same may be mspected by the
defendant [or plantift], his pleader or agent, ab on

between the hours of
and the defendant [or plamntiff], 1 hereby required, within
forty-eight hours from the last-mentioned hour, to admt that
such of the saild documents as are specified to be orignals
were respectively written, signed or executed, as they purport
respectively to have been that such as are specified as copies
are true copies, and such documents as are stated to have been
served, sentw or dehvered were so served, sent or delivered,

respectively
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respectively, saving all just exceptions to the admissibhlity of
all such documents as evidence i this sub

G H, pleader [or agent] for plamtiff
[or defendant]

To E F, pleader [or agent] for defendant [or plaintiff]
[Here descrbe the documents and specify as to each docu-
ment whether 1t 18 onginal or a copy ]

No 10
Norice To apMir Facrs (O 12, r )

(Title as 1n No 1, supra)

Take notice that the plamntiff [or defendant] n this swt
requres the defendant [or plamntiff] to admit, for the purposes
of this smt only, the several facts respectively hereunder
specified, and the defendant [or plantiff] 13 hereby required,
within six days from the service of this notice, to admut the
said several facts, saving all just exceptions to the admissi-
bibty of such facts as evidence m this swt

G H, pleader [or agent] for plamtiff [or defendant]
To B F, pleader [or agent] for defendant [or plantiff]
The facts, the admission of which 18 requwed, are—

1 That M died on the lst January, 1890

That he died intestate

That N was his only lawful son

That O died on the 1st April, 1896

That O was never married

v B

No 11
ApMissioN oF Facrs pursuant To Norice (0 12, r §)
(Tatle a8 tn No 1, supra)

The defendant [or plamtaff] in this swt, for the purposes

of this suib only, hereby admits the several facts respectively
hereunder
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hereunder speaified, subject to the qualfications or Lhimitations,
if any, hereunder specified, saving all just exceptions to the
admussibility of any such facts, or any of them, as evidence
i this swt

Provided that this admssion 15 made for the purposes of
this swit only, and 18 not an admussion to be used agamst the
defendant [or plamntiff] on any other occasion or by any one
other than the plamntif [or defendant, or party requiting the
admussion |

E F, pleader [or agent] for defendant |on
plantiff ]

To G H, pleader [or agent] for plamtyff [or defendant]

Qualifications or hmtations, 1if

Facts admitted any, subject to which they
are adomutted
1 That M died on the lst January 1
1890

2 That he died intestate 2

8 That N was his lawful son 3 But not that he was his only
lawful son h

4 That O died 4 But not that he died on the 1st
Apnil, 1896

& That O was never married b

No 12
Noricr To PrRODUCE (GENERAL ForM) (O 12, r 8)
(Title as im No 1, supra)

Take notice that you are hereby required to produce and
show to the Court at the first hearing of this swmit all books,
papers, letters, copies of letters and other writings and docu-
ments m your custody, possession or power, confalmng any
entry, memorandum or minute relating to the matters 1
question m this swt, and particularly

G H, pleader [or agent] for plamtiff [or defendant].
To E F, pleader [or agent] for defendant [or platntaff]

APPE
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APPENDIX D
DECREES -

No 1
Decreg 18 OrigivaL Svrr (0 20, rr 6, 7)
(Title )
Clamm for

Tars swib comung on this day for final disposal before
m the presence of

for the plamtiff and of for the defendant, 1t
1s ordered and decreed that

and that the sum of Rs be paid by the

to the on account of the costs of this suit,
with interest thereon at the rate of per cent per annum

from this date to date of realization

Grvex under my hand and the seal of the Court, this

day of 19
Judge
Costs of Suit
Plawntff Defendant
— —
Rsla | » Ra|a [P
1 Stamp for plemnt Stamp for power
2 Do for power Do for petition
3 Do for exhubits Pleader's feo »
4 Pleader’s fee on Rs Submstence for wit-
-6 Bubsistence for wit. o
nesses Bervice of process
6 Commuissioner’s fee Commussioner’s fee
7 8ervice of process
Total T Total T
No 2
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No 2
SivpLe Mowky Decrzs  (Section 84)

(Thtle)
Claim for

Tars swt commg on this day for final disposal before .
in the presence of

for the plantiff and of for the defend-
ant, 1t 18 ordered that the do pay to the
the sum of Rs with interest thereon at the rate of
“per cent per annum from to the date of realization of the
saxd sum and do also pay Rs , the costs of this swb,
with mterest thereon at the rate of per cent per annum

from thig date to the date of realization
¢

Given under my hand and the seal of the Court, this
day of 19

Judge

Costs of Suit

Plaintaff Defendant

Rs (A [»

1 Stamp for plamt Stamp for power

2 Do for power Do for petition

3 Do for exmbits Pleader’s fee

4 Pleader’s fee on Rs Subsistence for wit
nesses

5 Subastence for wit-

nesses Service of process

6 Commissioner’s fee Comimssioner’s fee

7 Service of process

Total Total -

No 8.
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iiINo 3
PRELIMINARY DECRER FOR FORBCLOSURE

(Order XXXIV, rule 2-—Where accounts are directed to be
taken )

(T1tle )

This swit coming on this day, ete , It 15 hereby
ordered and decreed that 1t be referred to
as the Commussioner to take the accounts following —

(1) sn account of what 1s due on this date to the plantif
for prmeipal and interest on his mortgage men-
tioned 1 the plamt (such interest to be computed
at the rate paysbie on the principal or where no
such rate 18 fixed, at six per cent per annum or
at such rate as the Court deems reasonable),

(») an account of the income of the mortgaged property
recerved up to this date by the plantiff or by sny
other person by the order or for the use of the
plamtiff or whicK without the wilful default of the
plantiff or such person mught have been so
received ,

(m) an account of all sums of money properly incurred by
the plantif up to this date for costs, charges and
expenses (other than the costs of the swit) 1n res-
pect of the mortgage-security, together with -
terest thereon (such interest to be computed at the
rate agreed between the parties, or, failing such
rate, at the same rate as 18 payable on the princ-
pal, or, failing both such rates, at nine per cent
per annum),

(3v) an account of any loss or damage caused to the
mortgaged property before this date by any act or
omission of the plamntiff which 15 destructive of, or
permanently 1njurious to the property or by his
failure to perform any of the duties imposed upon
him by any law for the time being in foree or by
the terms of the mortgage-deed

2 And 1t 18 hereby further ordered and decreed that any
amount 1ecerved under clause (1) or adjudged due undey
clause (1v) above, together with interest thereon, shall first be

adjusted

1Forms 3 to 11 were substituted by s 8 and Sch of the Transfer of
Property (Amendment) Supplementary Act, 1929 (21 of 1029) aneior @
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<adjusted agamnst any sums paid by the plamnfiff under clause
() together with interest thereon, and the balance, if any,
shall be added to the mortgage-money o1, as the case may be,
be debited m reduction of the amount due to the plamtaff on
account of interest on the punecipal sum adjudged due and
-thereafter m 1eduction or discharge of the principal

3 And 1t 18 hereby further ordered that the said Commus-
soner shall present the account to this Court with all con-
vement despatch after makimng all just allowances on or before
the day of » and that upon such
report of the Commussioner bemg received, 1t shall be con-
Hfirmed and countersigned, subject to such modification as
may be necessary after consideration of such objections as
the parties to the swt may make

4 And 1t 15 hereby further ordered and decreed—

(1) that the detendant do pay into Court on o1 before the
day of s, Or
any late. date up to which time for payment may
be extended by the Court, such sum as the Court
shall find due, and the sum of Rs for the
costs of the sutb awarded tc the plamtiff,

{u) that, on such payment and on payraent thereafter
before such date as the Court may fix of such
amount as the Court may adjudge due in respect of
such costs of the swit and such costs, charges and
éxpenses as may be payable under 1ule 10, together
with such subsequent interest ag may be payable
under 1ule 11, of Order XXXIV of the First
Schedule to the Code of Civil Procedure, 1908, the
plamtiff shall bung mto Cowt all documents n hug
possession or power relating to the mortgaged
property in the plamt mentioned, and all such
documents shall be dehvered over to the defendang
or to such person as he apponts, and the plamtlé
shal, if so lequired, Ieé-convey o1 re-transfer the
said property free from the said mortgage and clear
of and from all Incumbrances cireated by the
plamtiff o any peison claming under him or an
peison under whom he claims and fiee from al};

B h]?blhty whatsoever arising fiom the mortgage or
this swit and sha) if g0 required, delivepr up c>to the
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defendant quiet and peaceable possession of the
said property

5 And 1t 1s hereby further ordered and decieed that, 1
default of payment as afoiesaid, the plamntiff shal be at Liberty
to apply to the Court for a final decree that the defendant
chall thenceforth stand absolutely debarred and foreclosed of
and from all nght to redeem the moitgaged property desciib-
ed 1n the Schedule annexed hereto and shall, if so 1equired,
deliver up to the plamntiff quet and peaceable possession of
the said property, and that the parties shall be at liberty to
opply to the Court from time to time as they may have occa-
sion, and on such applieation or otherwise the Court may give
such directions as 1t thinks fit

SceEDULE
Description of the mortgaged property

No 3A
PRELIMINARY DECREE FOR FORECLOSURE

(Order XXXIV, rule 2 —Where the Court declares the
amount due )

(T:tle )

This swt coming on this day, ete , It 15 hereby
declared that the amount due to the plamntiff on s mortgage
mentioned 1n the plant caleulated up to this day
of 18 the sum of Rs for principal, the sum
of Rs for interest on the said principal, the sum of
Rg for costs, charges and expenses (other than
the costs of the swit) properly incuired by the plamtiff i 1es-
pect of the mortgage secunty, together with interest thereon,
and the sum of Rs for the costs of this suit awarded to
the plantiff, making in all the sum of Rs

2 And 1t 13 hereby ordered and decreed as follows —

(1) that the defendant do pay into Court on or befors the
day of or

any later date up to which time for payment may

be extended by the Court of the said sum of Rs ,

(1) that, on such payment and on payment thereafter
before such date as the Court may fix of such
amount as the Court may adjudge due respect

of such costs of the suit and such costs, charges

and
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and expenses as may be payable under rule 10
together with such subsequent mferest as may be
payable under rule 11, of Order XXXIV of the
Fust Schedale to the Code ot Civil Procedure, 1908,
the plamntiff shall bring mto Court all documents n
his possession or power relating to the mortgaged
property m the plamnt mentioned, and all such
documents shall be delivered over to the defendant,
or to such person as he appoints, and the plantaff
shall, if so requed, re-convey or re-transfer the
saxd property free from the said mortgage and clear
of and from all mncumbrances created by the
plamntiff or any person claiming under him or anv
person under whom he claims and free from all
hability whatsoever arsmmg from the mortgage or
this swmt and shall, i1f so required, deliver up to the
defendant quet and peaceable possession of the
said property

3 And 1t 1s heieby further ordered and decreed that, m
default of payment as aforesaid, the plamtiff may apply to the
Court for a final decree that the defendant shall thenceforth
stand absolutely debarred and foreclosed of and from all nght
to redeem the mortgaged property descmbed in the Schedule
annexed hereto and shall, if so requred, deliver wup to the
plamntaff quiet and peaceable possession of the said property,
and that the parties shall be at hiberty to apply to the Court
from time to tume as they may have occasion, and on such
application or otherwise the Court may give such directions
as 1t thinks fit

SCHEDULE

Descrption of the mortgaged property

No 4

FINAL DECREE FOR FORECLOSURE
(Order XXXIV, rule 8)

(Title )
Upon reading the prelmmnary decree passed mn ths swt
on the day of and further

ordeis
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orders (if any) dated the dsy of
and the appheation of the plantiff dated the
day of for a hnal

decree and after hearing the parties and 1t appearing that the
psyment dwrected by the said decree and orders has not been
made by the defendant or any person on his behalf or any
other person entitled to redeem the said mortgage

It 15 hereby ordered and decreed that the defendant and all
persons claiming through or under him be and they are herebv
absolutely debarred and foreclosed of and from all right of
redempfion of and in the property in the aforesaid preliminary
decree mentioned, *|and (if the defendant be in possession of
the smid mortgaged property) that the defendant shall dehver
‘to the plamntiff quet and peaceable possession of the sad
mortgaged property]

2 And 1t 18 hereby further declared that the whole of the
habiity whatsoever of the defendant up to this day arsing
from the said mortgage mentioned in the plant or from thie
swit 18 hereby discharged angd extinguished

No 5
PRELIMINARY DECREE FOR SALE

(Order XXXIV, rule 4 —~Where accounts are dunected to be
- taken )

(Title )

This suib coming on this day, etc, It 1s heieby
ordered and decreed that 1t be referred to
as the Commussioner to take the accounts following —

(1) an account of what 18 due on this date to the plamtif
for prineipal and interest on us mortgage men-
tioned 1 the plaint (such interest to be computed
ab the rate payable on the principa] or where no
such rate 18 fixed, ab six per cent per annum or
st such rate as the Court deems reasonable),

(#) an account of the income of the mortgaged property
receved up to this date by the plamtiff or by any
other person by the order or for the use of the
plamtiff or which without the wilful default of the
plamtiff or such person mught have been so received,

(u) an

* Words not required to be deleted
345
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(1) an account of all sums of money properly incurred by
the plamtiff up to this date for costs, charges and
expenses (other than the costs of the suit) in respect
of the mortgage-security, together with interest
thereon (such interest to be computed ab the rate
agreed between the parties, or, failing such rate, at
the same rate as 1s payable on the prncipal, or,
failng both such rates, at nme per cent per
annum),

(1) an account of any loss or damage caused to the
mortgaged property before this date by any act or
omission of the plamntif which 18 destructive of, or
permanently injurlous to, the propeity or by his
failure to perform any of the duties imposed upon
him by any law for the time being mm force or by
the terms of the mortgage-deed

2 And 1t 1s heieby further ordered and decieed that any
amount recerved under clause (1) or adjudged due under clause
(1v) above, together with interest thereon, shall first be adjust
-ed aganst any sums paid by the plamtiff under clause (),
together with interest thereon, and the balance, 1f any, shall
be added to the mortgage-money or, as the case may be, be
debited i reduction of the amount due to the plamtaft on
account of interest on the principal sum adjudged due and
thereafter 1n reduction or dischaige of the principal

3 And 1t 1s hereby fuither ordered that the said Commis-
sioner shall present the account to this Comt with all con-
vement despatch after malung all just allowances on or before
the day of , and that upon
such report of the Commussioner being received, 1t shall be con-

firmed and countersigned, subject to such modification as may
be necessary after consideration of such objections as the
paities to the smbt may make

4 And 1t 15 hereby fuither ordered and decreed—

(?) tha:h the defendant do pay mnto Court on or before
e day ot
- or any later date up to which time fo payment
may be extended by the Court, such sum as the
Court shall find due and the sum of Rs

for the costs of the swt awarded to the plamtiff,

246 (/) that,
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(1) that, on such payment and on payment thereafter
before such date as the Court may fix of such
amount s the Court may adjudge due m respect of
such costs of the swt, and such costs, charges and
expenses as may be payable under rule 10, together
with such subsequent interest as may be payabla
under rule 11, ~of Order XXXIV of the Frst
Schedule to the Code of Civil Procedure, 1908, the
plamtiff shall bring mto Court all documents in his
possession or power relatng to the mortgaged
property n the plamt mentioned, and all such
documents shall be delivered over to the defendant,
or to such person as he appomts, and the plamtil
shall, if so required, re-convey or re-transfer the
said property free from the mortgage and clear of
end from all incumbrances created by the plamtiff
or any person clammng under hum or any person
under whom he claims and shall, if so required,
deliver up to the defendant quet and peaceable
possession of the saxd property ’

5 And 1t 18 hereby further ordered and decreed that,
default of payment as aforesaid, the plamtiff may apply to the
Court for a final decree for the sale of the mortgaged property,
and on such application being made' the mortgaged property
or a sufficient part thereof shall be directed to be sold, and for
the purposes of such sale the plamtiff shall produce befors the
Court, or such officer as 1t appomnts, all documents in his
possession or power relating to the mortgaged property .

6 And 1t 18 hereby further ordered and decreed that the
money realised by such sale shall be paid into Court and shall
be duly applied (after deduction therefrom of the expenses of
the sale) m payment of the amount payable to the plamtiff
under this decree and under any further orders that may be
passed 1n this swt and 1n payment of any amount which the
Court may adjudge due to the plamtiff in respect of such costs
of the swi, and such costs, charges and expenses as may be
payable under rule 10, together with such subsequent interest
as may be payable under rule 11, of Order XA\XIV of the
First Schedule to the Code of Civil Procedure, 1908, and that
the balance, if any, shall be paid to the defendant or other
persons entitled tc receive the same

7 Aud
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7 And 1t 18 hereby further ordered and decreed that, if the
money reahsed by such sale shall not be sufficient for payment
n full of the amount payable to the plamtiff as aforesaid, the
plamntiff shall be at hiberty (where such remedy 15 open to him
under the terms of his mortgage and 1s not barred by any law
for the time being m force) to apply for a personal decree
agamnst the defendant for the amount of the balance, and that
the parties are at liberty to apply to the Court from fime to
time as they may have occasion, and on such spplcation or
otherwise the Court may give such directions as 1t thinks fit

SCHEDULE

Description of the mortgaged property

No 5A
PRELIMINARY DECREE FOR SALE ,

(Order XXXIV, rule 4 —When the Court declares the
amount due )

) (Tutle )

This swit ecoming on this day, etc , 1t 15 hereby
declared that the amount due to the plamfiff on the mortgage
mentioned 1n the plaint calculated up to this day of

18 the sum of Rs for principal,
the sum of Rs for interest on the said
principal, the sum of Rs for costs, charges

and expenses (other than the costs of the suit) properly incurred
by the plamntiff m respect of the mortgage-secunty, together
with interest thereon, and the sum of Rs for the costs

%i the swt awarded to the plamtf, making mn all the sum of

2 And 1t 15 hereby ordered ang decieed as follows —

(1) that the defendant do pay into Cout on or before the

day of or any later date

up to which time for payment may be extended by
the Court, the said sum of Rs ,

) that, on such payment and on payment thereafter
before such date as the Court may fix of such amount
as the Court may adjudge due 1 respect of such
costs of the smt and such costs, charges and

expenses
848 *
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expenses 88 may be payable under rule 10, together
with such subsequent interest as may be payable
under rule 11, of Order XXXIV of the Furst
Schedule to the Code of Civil Procedure, 1908, the
plamntiff shall bring nto Court all documents m his
possession or power relating to the mortgaged

- vproperty in the plant mentioned, and all such
documents shall be delivered over to the defendant,
or to such person as he appomts, and the plamntiff
shall, 1f so required, re-convey or te-transfer the
gaid property free from the said mortgage and clear
of and from all 1ncumbrances created by the
plammtiff or any person claiming under him or any
person under whom he claims and shall, if so
required, deliver up to the defendant quet and
peaceable possession of the sai] property

3 And 1t 18 hereby further ordered and decreed that, m
default of payment as aforesaid, the plaintiff may apply to the
Court for a final decree for the sale of the mortgaged property,
and on such application being made, the mortgaged propeity
or a sufficient part thereof shall be directed to be sold, and
for the purposes of such sale the plamntiff shall produce before
the Court or such officer as 1t apponts all documents in his
possession or power relating to the mortgaged property

4 And it 18 hereby further ordered and decreed that the
money realised by such sale shall be paid into Court and shall
be duly applied (after deduction therefrom of the expenses of
the sale) 1n payment of the amount payable to the plamntaff
under this decree and under any further orders that may be
passed m this swb and in payment of any amount which the
Court may adjudge due to the plamtiff 1n respect of such costs
of the smit, and such costs, charges and expenses a8 may be pay-
able under rule 10, together with such subsequent interest as
may be payable under rule 11, of Order XXXIV of the First
Bchedule to the Code of Civil Procedure, 1908, and that the
balance, 1f any, shall be paid to the defendant or other persons
entitled to receive the same

5 And 1t 18 hereby further ordered and decreed that, if the
money reahsed by such sale shall not be sufficient for payment
m full of the amount payable to the plamtiff as aforesaid, the

plamtiff
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plammtiff shall be at hberty (where such remedy 1s open to hum
under the terms of hig mortgage and 1s not barred by any law
for the time bemg in force) to apply for a personal decree
agamnst the defendant for the amount of the balance, and that
the parties are at hberty to apply to the Court from time to
time as they may have occasion, and on such applcation or
otherwise the Court may give such directions as 1t thinks fit

ScEEDULE

Description of the mortgaged property

No 6

FINAL DECREE FOR SALE
(Order XXXIV, rule 5)
(Tutle )

Upon readmng the prehminary decree passed m this swib on
the day of and further orders (if any) dated
the day of and the appleation
of the plamtiff dated the day of for a
final decree and after hearing the parties and 1t appesung that
the payment dwrected by the sud decree and ciders has nob
been made by the defendant or any peison on his behalf or uny
other person entitled to 1edeem the mortgage

It 18 hereby ordered and decieed that the mortgaged
property 1n the aforessaid prelimina1y deciee mentioneq or &
sufficient pait thereot be sold, and that ror the purposes of
such sale the plamtiff shall produce betore the Court o such

officer as 1t appomts all documents 1 g possession or power
relating to the mottgaged property

2 And 1l 15 hereby further ordered and decr h
money realised by such sale shal] he paid mnto tlfg gg::t :ng
shall be duly applied (after deduction therefrom of the
eicpenses of the sale) 1n payment of the amount payable to the
plamtiff under the aforesaid preliminary decree and under any
further orders that, may have been passed m this swt and
gayment of any amount which the Coutt may have adjudged

ue to the plamtaff for such costs of the swt including 5:119
costs of this applieation ang such costs, charges and expenses
as may be pavable under rule 10, together with such subsequent
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mterest as may be payable under rule 11, ot Order XXXIV of
the Furst Schedule to the Code of Civil Procedure, 1908, and
that the balance, if any, shall be paid to the defendant or other
persons entitled to receive the same

No 7

PRELIMINARY DECREE FOP REDEMPTION WHERE ON DEFAULT OF
PAYMENT BY MORTGAGOR A DECREE FOR FORECLOSURE I8 PASSED

(Order XXXIV, rule 7—Where accounts are directed to be

taken )

(Trtle )
This swt coming on this day, ete , It 18 hereby
ordered and decreed that 1t be referred to as the

Commussioner to take the accounts following —

() an account of what 15 due on this date to the defend-
ant for principal and mterest on the mortgage
mentioned mn the plaint (such mterest to be com-
puted at the rate payable on the prinapal or where
no such rate 18 fixed, at six per cent per annum or
at such rate as the Court deems reasonable),

{1i) an account of the mcome of the mortgaged property
recerved up to this date by the defendant or by uny
other person by order or for the use of the defendant
or which without the wilful default of the defend-
ant or such person might have been so received,

{m) an account of all sums of money properly curred
by the defendant up to thus date for costs, charges
and expenses (other than the costs of the swt)
respect of the mortgage-security together with
mterest thereon (such interest to be computed ab
the rate agreed between the parties, o1, falling such
rate, at the same rate as 1s payable on the principal,
or, falling both such rates, at nine per ccnt per
annumy),

{tv) an account of any loss or damage caused to the
mortgaged property before this date by any act or
omission of the defendant which 1s destructive of, or
permanently injurious to, the property oo by his

failura
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fallure to perform any of the duties imposed upon
him by any law for the time being in force or by
the terms of the mortgage-deed

2 It 1s hereby further ordered and decreed that any amount
recerved under clause (1) or adjudged due under -clause (iv)
above, together with imterest thereon, shall be adjusted aganst
any sums paid by the defendant under clause (ui) together
with mterest thereon, and the balance, if any, shall be added
to the mortgage-money or, as the case may be, be debited in
reduction of the amount due to the defendant on account of
interest on the principal sum adjudged due and thereafter
reduction or discharge of the principal

3 And 1t 1s hereby further ordered that the said Commus-
sloner shall present the account to this Court with all con-
vement despatch after maling all just allowances on or before
the day of , and that upon such report
of the Commissioner being received, 1t shall be confirmed and
countersigned, subject to such modification as may be necessary
after consideralion of such objections as the parties to the suit
may make

4 And 1t 18 hereby further ordered and decreed—

(1) that the plamtifi do pay into Court on or before the

day of , or any later

date up to which time for payment may be extended

by the Court such sum as the Court shall find due

and the sum of Rs for the costs of the suit
awarded to the defendant,

(1) that, on such payment, and on payment thereafter
before such date as the Court may fix of such
amount as the Court may adjudge due in respect of
such costs of the swt and such costs, charges nnd
expenses as may be payable under rule 10, together
with such subsequent interest as may be payable
under rule 11, of Order XXXIV of the Fust
Schedule to the Code of Civil Procedure, 1908, the
defendant shall bring mmto Court all documents m
his possession or powey relating to the mortgaged
property in the plaint mentioned, and all such docu-
ments shall be delivered over to the plambif, or to
such person as he appoints, and the defendant shall,

if
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if so requued, re-convey or re-transfer the sad
property free from the said mortgage and clear of
and from sall incumbrances created by the defendant
or any person claiming under um or any peison
under whom he claims and free from all hability
whatsoever ariging from the mortgage or this suib
and shall, 1f so required, deliver up to the plamnhiff
quiet and peaceable possession of the said propeity

5 And 1t 18 hereby further ordered and decreed that,
default of payment as aforesard, the defendsnt shall be ab
hberty to apply to the Cowmtb for a final decree that the plan-
tiff shall thenceforth stand absolutely debarred and foreclosed
of and from all nght to redeem the mortgaged property de-
scribed 1n the Schedule annexed hereto and shall, if so required,
deliver up to the defendant quiet and peaceable possession of
the said property, and that the parties shall be at liberty to
apply to the Court fiom time to time as they may have occa-
sion, and on such application or otherwise the Cowt may give
such directions as 1t thinks fit

SCHEDULE

Description of the mortgaged properly

No 7A

PRELIMINARY DECREE FOR REDEMPTION WHERE ON DEFAULT OF
PAYMENT BY MORTGAGOR A DECREE FOR SALE 1S PASSLD

(Order XXXIV, rule 7—Where accounts are duected to be

taken )

(Tatle )
This swt coming on thig day, ete, It 1s hereby
ordered and decreed that it be refeired to - as

the Commissioner to take the sccounts followmmg —

() an account of what 18 due on this date to the defendant
for principal and nterest on the mortgage men-
tioned mn the plamnt (such interest to be computed
at the rate payable on the principal or where no
such rate 18 fixed, at six per cent per annum or
at such rate as the Court deems reasonable),

- () an
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(u) an account of the income of the mortgaged propeity
recerved up to thus date by the defendant or by
any other peison by the order or for the use of the
defendant or which without the wilful default of
the defendant or such person rght have been 80
receyved,

{m1) an account of all sums of money properly 1incurred
by the defendant up to this date for costs, charges
and expenses (other than the costs of the smt) m
respect of the mortgage-security vogether with
mnterest thereon (such interest to be computed ab
the rate agreed between the parties, or, failing
such rate, at the same rate as 15 payable on the
principal, or, failing both such iates, at mme per
cent per annum),

(:v) an account of any loss or damage caused to the
mortgaged property before this date by any act or
omission of the defendant which 1s destructive of,
or permanently mjutious to, the property or by
his faillure to perform any of the duties 1mposed
upon him by any law for the time being in force
o1 by the terms of the mortgage-deed

2 And 1t 18 hereby fuither ordered and decreed that any
amount received under clause (u) or adjudged due under
clause (1) above, together with interest thereon, shall fiist be
adyusted agamst any sums paid by the defendant under
clause () together with interest thereon, and the balance, 1f
any, shall be added to the mortgage-money, or, as the case
- may be, be debited in reduction of the amount due to the
defendant on account of interest on the prncipal sum ad
judged due and thereafter in reduction or discharge of the
principal
8 And 1t 18 hereby further ordered that the said Com-
-mssioner shall present the account to this Court with all
~onvemant despatch after malang all just allowances on or
beite the day of , and that, upon such
report of the Commussioner being received, 1t shall be con-
firmed and countersigned, subject to such modification as may
be necessarv after consideration of such objections as the
parties to the swt may make

4 And
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4 And 1t 18 hereby further ordered and decreed—

(i) that the plamtiff do pay into Court on or before the

day of or any later date

up to which tume for payment msy be extended by

the Court, such sum as the Court shall find due

and the sum of Rs for the costs of the suit
awarded to the defendant,

(u) that on such payment and on payment thereafter
before such date as the Court may fix of such
amount as the Court may adjudge due in respect
of such costs of the swt and such costs, charges
and expenses as may be payable under rule 10,
together with such subsequent mteiest as may be
psyable under rule 11, of Order XXXIV of the
Furst Schedule to the Code of Civil Procedure, 1908,
the defendant shall bring mnto Court all documents
mn his possession or power relating to the mortgaged
property m the plamnt mentioned, and all such
documents shall be delivered over to the plamfff,
or to such person as he appomnts, and the defendant
shall, 1if so requred, 1e-convey or re-transfer the
said property free from the said mortgage sand
clear of and from all mcumbrances created by the
defendant or any person claiming under him or
any person under whom he claims and shall, 1f so
requred, deliver up to the plamtiff quet and
peaceable possession of the said property

5 And 1t 1s hereby further ordered and decreed that, in
default of payment as aforesud, the defendant may apply to
the Court for a final decree for the sale of ithe mortgaged pro-
perty, and on such application being msade, the mortgaged
property or a sufficient part thereof shall be diwrected to be
sold, and for the purposes of such sale the defendani shall
produce before the Court or such officer as 1t appownts, all
documents 1 his possession or power relating to the mortgaged
property

6 And 1t 18 hereby further ordered and decreed that the
money reshsed by such sale shall be paid mnto Court and shall
be duly apphed (after deduction therefrom ot the expenses of
the sale) 1n payment of the amount payable to the defendant

under
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under this decree and under any further orders that may be
passed 1 this suit and i payment of any amount which the
Court may adjudge due to the defendant in respect of such
costs of the suit and such costs, charges and expenses as .nay
be payable under rule 10, together with such subsequent
interest as may be payable under 1ule 11 of Order XXXIV
of the Furst Schedule to the Code of Civil Procedure, 1908,
and that the balance, 1f any, shall be paid to the plamtiff or
other peisons entitled to receive the same

7 And 1t 18 hereby further ordered and decieed that 1if
the money 1ealised by such sale shall not be suficient for
payment 1 full of the amount payable to the defendant as
aforesaid, the defendant shall be at hberty (where such remedy
1s open to him under the terms of his mortgage and 1s 10t
barred by any law for the tume being in foice) to apply for a
personal decree agamst the plamtiff for the amount of the
balance, and that the parties are at lLiberty to apply to the
Court from time to time as they may have occasion, and on
such application or otherwise the Court may give such diree-
tions as 1t thinks fit

SCHEDULE

Description of the mortgaged property

No 7B

PRELIMINARY- DECREE FOR REDEMPTION WHERE ON DEFAULT OF
PAYMENT ‘BY MORTGAGOR A DECREE FOR FORECLOSURE I8
PASSED

(Order XXXIV, rule 7—Whete the Cowrt declares the
amount due )
(Tutle )

This suit conung on this day etc , It 1s hereby
declared that the amount due to the defendant on the moit-
gage menuoned mn the plamt calculated up to this

day of 18 the sum of Rs for principal, the
sum of Rs - for mterest on the said principal, the sum
of Rs for costs, charges and expenses (other than

the costs of the swit) propeilv ncurred by the defendant m
respect of the mortgage security together with imterest thereon,
and the sum of Rs for the costs of the swit awarded
to the defendant, making m all the sum of Rs

2 And
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2 And 1t 15 hereby ordered and decreed as follows —

(i) that the plamtiff do pay into Court on or before the
day of or any later date up to

which time for payment may be extended by the
Court the said sum of Rs

’

{u) that, on such payment and on payment thereafter
before such date as the Court may fix of such
amount as the Cowt may adjudge due in respect of
such costs of the swmt and such costs, charges and
expenses as may be payable under rule 10, together
with such subsequent mnterest as may be payable
under rule 11, of Order XXXIV of the Fuirst
Schedule to the Code of Ciwil Procedure, 1908, the
defendant shall bring mto Court all documents 1
lus possession or power relating to the mortgaged
property 1n the plant mentioned, and all such
documents shall be delivered over to the plamfiif,
or to such person as he appownts, and the defendant
shall, if 8o required, re-convey o1 re-transfer the
said property free from the said mortgage and clear
of and from all incumbrances created by the de-
fendant or any person claiming under b or any
person under whom he claims, and free from all
hability whatsoever amsing from the mortgage or
this swt and shall, if so required, deliver up to the
plamntiff quiet and peaceable possession of the said
property

3 And 1t 15 hereby further ordered and decreed that, m
default of payment as aforesaid, the defendant may apply to
the Court for a final decree that the plantiff shall thencefoith
stand absolutely debarred and foreclosed of and from all right
to rederm the mortgaged property described in tho Schedule
annexed hereto end shall, if so required, deliver up to the
defendant quiet and peaceable possession of the gamd property,
and that the parties shall be at hiberty to apply to the Court
from fume to time as they may have occasion, and on such

appheation or otherwise the Court may give such dnections
48 1t thinks fit

ScREDULE

Description of the mortgaged property

No 7C
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No 7C _

PRELIMINARY DECREE FOR REDEMPTION WHERE ON DEFAULT OF
PAYMENT BY MORTGAGOR A DECREE FOR SALE IS PASSED

(Order XXXIV, rule 7 —Where the Court declares the
amount due )

(Thtle )

This smt coming on this day, ete , It 1s hereby
declared thatl the amount due to the defendant on the mort-
gage mentioned i the plamnt calculated up to this day
of 18 the sum of Rs for principal, the sum of
Rs for interest on the said prineipal, the sum of
Rs for costs charges and expenses (other than the
costs of the swt) properly mcurred by the defendant in respech
of the mortgage-security together with interest thereon, and
the sum of Rs for the cost of this swmt awarded to
the defendant, making 1n all the sum of Rs

2 And 1t 18 hereby ordered and decreed as follows —

(i) that the plamtiff do pay into Court on or before the
day of or any later date up to

which time the payment may be extended by the
Court the ssid sum of Rs ,-

(1) that, on such payment and on payment thereafter
before such date as the Court may fix of such
amount a8 the Court may adjudge due m respect of

such costas of the swt and such costs, charges and
expenses as may be payable under rule 10, together

with such subsequent mnterest as may be payable
under rule 11, of Order XXXIV of the Fust
Schedule to the Code of Civil Procedure, 1908, the
defendant shall bring mnto Court all documents

his possession or power relating to the mortgaged
property mn the plamnt mentioned, and all such
documents shall be delivered over to the plantiff,”

or such person as he appomts, and the defendant
ghall, 1f so requred, re convey or re-transfex the

said property to the plamtiff free from t{he sad
mortgage and clear of and from all mcumbrances

created
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created by the defendant or any person claiming
under him o1 any person under whom he claims
and shall, 1f so required, deliver up io the plamnbiff
quiet and peaceable possession of the said property

3 And 1t 1s hereby further orderied and decreed that,
default of payment as aforesaid, the defendant may apply to
the Court for a final decree for the sale of the mortgaged
property, and on such application bemng made, the mortgaged
property or a sufficient part thereof shall be directed to be
sold, and for the purposes of such sale the defendant shall
produce before the Court or such officer as 1t appomts all
documents m his possession or power relating to the mortgaged
property

4 And 1t 18 hereby further ordered and decreed that the
money realised by such sale shall be paid mto Court and shall
be duly applhied (after deduction therefrom of the expenses of
the sale) in payment of the amount payable to the defendant
under this decree and under any further orders that may be
passed 1 this swb and m payment of any amount which the
Court may adjudge due to the defendant in respect of such
costs of the swt and such costs, charges and expenses as anay
be payable under rule 10, together with such subsequent 1n-
terest as may be payable under rule 11, of Order XXXIV of
the Fust Schedule to the Code of Civil Procedure, 1908, and
that the balance, 1f any, shall be paid to the plamntiff or other
persons entitled to the same

5 And 1t 18 hereby further ordered and decreed that, if the
money reahised by such sale shall not be sufficient for the pay-
ment m full of the amount payable to the defendant as afore-
said, the defendant shall be at liberty (where such remedy 18
open to hum under the terms of the mortgage and 1s not barred
by any law for the time being mn force) to apply for a personal
decree agammst the plamtiff for the amount of the balance, und
that the parties are at liberty to apply to the Court from time
to time as they may have occasion, and on such application
or otherwise the Court may give such directions as 1t thinks fit

SCHEDULE

Descnption of the mortgaged property

No 7D
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No 7D

FINAL DECREE FOR FORECLOSURE IN A REDRMPTION SUIT ON
DEFAULT OF PAYMENT BY MORTGAGOR

(Order XXXIV, rule 8)

(Tuitle )

Upon reading the preluninary decree in this suit on the
day of and further
orders (if any) dated the day of ,
and the application of the defendant dated the
day of for a final decree and after hearing
the parties, and 1t appealing that the payment as directed by
the said decree and orders has not been made by the plaintiff
or any person on his behalf or any other person entitled to-
redeem the moitgage N

It 18 hereby ordered and decieed that the plamntifi and all
persons claiming through or under him be and they aie hereby
absolutely debarred -and foreclosed of and from all nght of
redemption of and m the property n the aforesaid prehmmnary
decree mentioned* [and (if the plamtiff be in possession of the
smd mortgaged property) that the plamntiff shall deliver to the
defendant quiet and peaceable possession of the said mortgaged
property]

‘2 And 1t 1s hereby furthe: declared that the whole of the
habihity whatsoever of the plantiff up to this day ansmg from
the said mortgage mentioned i the plamnt or from this suib 1s
hereby discharged and extingmshed

No 7E

FixaL DECREL FOR SALE IN A RCDEMPTION SUIT 0N
DEFAULT OF PAYMENT BY MORTGAGOR

(Order XXXIV, rule 8)

(Tutle )

Upon reading the preliminary decree passed m this swib
on the day of and further orders (if
any) dated the day of , and the applea-
tion of the defendant dated the day of for a fical

decree

* Words not required to be deleted
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«decree and after hearng the parties and i appearing that the
payment directed by the said decree and orders has not been
made by the plamtiff or any person on his behalf or any other
person entitled to redeem the mortgage

It 15 hereby ordered and decreed that the mortgaged
property 1n the aforesuid prehminary decree mentioned or a
sufficient part thereof be sold and that for the purposes of such
-sale the defendant shall produce before the Court, or such
officer as 1t appoints, all dogmuents in his possession or power
welating to the mortgaged property

2 And 1t 15 hereby further ordered and decreed that the
money realised by such sale shal] be paid nto Comt and shall
be duly apphed (after deduction therefrom of the expenses of
the sale) m payment of the amount payable to the defendant
under the aforesaid prehmnary decree and under any further
<ordeis that may have been passed mm this smit and in payment
of any amount which the Court may have adjudged due to the
defendant for such costs of this swit 1ncluding the costs of tlus
apphication and such costs, charges and expenses as may be
payable under rule 10, together with the subsequent interests
as may be payable under rule 11, of Order XXXIV of the Furst
Schedule to the Code of Civil Procedure, 1908, and that the
‘balance, 1f any, shall be paid to the plamntiff or other persons
-entitled to receive the same

No 7F

.
JFINAL DLOREE IN A SUIT FOR FORFCLOSURE, BALE OR BREDEMPTION
WHERE THE MORTGAGOR PAYS THE AMOUNT OF THE DECREE

(Order XXXIV, 1ules 8, 5 and 8)
(Tatle )

This smb coming on this day for further consideration
and it appearing that on the day ot the
“mortgagor or , the same being a person entitled to
Tedeem, has paid mto Court all amounts due to the mortgagee
under the preliminary decree dated the day of
It 18 hereby ordered and decreed that —

(1) the mortgagee do execute a deed of re-conveyance of
the property in the aforesaid preliminary  decree
mentioned m favour of the mortgagor *[or, as the

£686
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case may be, who hes redeemed the property]
or an acknowledgment of the payment of the amount
due m his favour

(1) the mortgagee do bring into Court all documents 1
his possession and power relating to the mortgaged
property in the surt

And 1t 1s hereby further ordered and decreed that, upon
the mortgagee executing the deed of re-conveyance or acknow-
ledgment m the manner aforesaid,—

(1) the said sum of Rs be paid out of Court to
the mortgagee,

(1) the said deeds and documents brought mto the Court
be delivered out of Court to the morigagor *[or the
person making the pavment] and the mortgagee do,
when so required, concw 1n registermg, at ths .ost
of the mortgago; *[or other person making the
payment], the said deed of re-conveyance or the
acknowledgment m the office of the Sub-Regstrar
of » snd i

(1) *[af the mortgagee, plamtiff or defendant, as the case
may be, 15 1n possession of the mortgaged property]
that the mortgagee do forthwith dehwver possession
of the mortgaged property m the aforesaid preh-
minary decree mentioned to the mortgagor *[or
such person as aforesaid who has made the

payment]

No 8

DECREE AGAINST MORTGAGOR PERSONALLY FOR BALANCE AFTER
THE SALE OF THE MORTGAGED PROPERTY

(Order XXXIV, rules 6 and 8A )

“(Tutle )
Upon reading the appheation of the mortgagee (the plain-
tiff or defendant, as the case may be) and readmg the final

decree passed mn the suib on the day of
and the Court being satisfied that the net

proceeds of the sale held under the aforesaid final decree

amounted

* Words not required to be deleted
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smounted to Rs and have been paid to the applicant
out of the Court on the day of . and
that the balance mow due to him under the aforesaid decree
is Rs s

And whereas 1t appears to the Court that the said sum 18

legally recoverable from the mortgagor (plamntiff or defendant,
as the case may be) personally,

It 1s hereby ordered and decreed as follows —

That the mortgagor (plamtiff or defendant, as the case may
be) do pay to the mortgagee (defendant or plammtiff, as the case
may be) the said sum of Rs with further interest at
the rate of six per cent per annum from the day
of (the date of payment out of Court

-referred to above) up to the date of realization of the said
sum, and the costs of this apphcation

No 9

PRELIMINARY DEORER FOR FORECLOSURE OR BALE
[Plammtaf . 1st Mortgagee,
v8

Defendant No 1 Mortgagor,
Defendant No 2 2nd Mortgagee]
(Order XXXIV, rules 2 and 4)

(Tutle )

The swt coming on ths day, ete ;5 It 1s hereby
declared that the amount due to the plamtiff on the morbgage
mentioned 1n the plammt caleulated up to this day
of 18 the sum of Rs for prncipal,
the sum of Rs for mterest on the said privcipal, the
sum of Rs for costs, charges and expenses (other than
the costs of the swit) ncurred by the plamtiff in respect of
the mortgage-security with mterest thereon and the sum of
Rs for the costs of this swt awarded to the plawntiff,
making i all the sum of Rs

(Similar declarations to be introduced with regard to the
amount due to defendant No 2 in respect of his mortgage of
the mortgage-money due thereunder has becoms payable at the
date of the suit)

2 Iv s
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2 It 1s further declared that the plamntiff 1s entitled to
payment of the amount due to hum 1 priority to defendant
No 2 *[or (if there are several subsequent mortgagees) that
the several parties hereto are entitled m the following order
to the payment of the sums due to them respectively —]

8 And 1t 18 heieby ordered and decreed as follows —

() (a) that defendants or one of them do pay mmto Court
on or hefore the day of
or any later date up to which time
for payment has been extended by the Court the
saldd sum of Rs due to the
plamntiff, and

(b) that defendant No 1 do pay into Court on or
before the day of
or any later date up to which tume for payment has
been extended by the Cowt the said sum of
B Rs due to defendant No 2, and

(1) that, on payment of the sum declared to be due to
the plamtiff by defendants or either of them in the
manner prescribed m clause (i) (¢) and on payment
thereafter before such date as the Couwrt may fx
of such amount as the Court may adjudge due m
respect of such costs of the swt and such costs,
chaiges and expenses as may be payable under rule
10, together with such subsequent interest as may
be payable under rule 11, of Order XXXIV of the
First Schedule to the Code of Civil Procedure,
1908, the plamtiff shall brmg mto Court all docu-
ments m his possession or power relating to the
mortgaged property in the plamt mentioned, and
all such documents shall be delwered over to the
defendant No (who has made the payment),
or to such person as he appomts, and the plamtiff

“ shall, 1f so requred, re-convey or re-transfer the
said property free from the said mortgage and clear
of and from all imcumbrances created by the plaw-
t1ff o1 any person claumng under him or any person
under whom he clamms, and slso free from all
hability whatsoevelr a1ising from the morbgage or

thus

et e
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this swt and shall, if so required, deliver up to the
defendant No (who has made
the payment) quiet and peaceable possession of the
saild property

(Svmilar declarations to be mtroduced, if defendant Vo 1
pays the amount found or declared to be due to defendant No 2
with suck vanations as may be necessary having regard 10 the
nature of his mortgage )

4 And 1t 18 hereby further ordered and decreed that,
default of payment as aforesad of the amount due lo the
plamtiff, the plamtiff shall be at liberty to apply to the Court
for s final decree— b

(i) *[in the case of a mortgage by conditional sale or an
" anomalous mortgage where the only remedy pio-
vided for in the mortgage-deed 18 foreclosure and
not sale] that the defendants-jointly and eeverally
shall thenceforth stand absolutely debarred and
foreclosed of and from all right to redeem the
. mortgaged property described 1 the Schedule
annexed hereto and shall, if so required, dehver to
the plantiff quiet and peaceable possession of the

said property, or

(u) *[in the case of any other mortgage] that the mort-
gaged propeity or a sufficient pait thereof shall
be so'd, and that for the purposes of such sale the
plamtiff shall produce before the Court or such
officer as 1t appoints, all documents n his possession
or power relating to the mortgaged propeity, and

(1) *[1n the case where a sale 18 ordered under clause ¢
() above] that the momey reahised by such sale
shall be paid mto Court and be duly applied (after
deduction therefrom of the expenses of the sale) in
payment of the amount payable to the plamntiff

- under this decree and under any further orders Lhat
may have been passed m this smt and in payment
of the amount which the Court may adjudge due to
the plamntiff 1n respect of such costs of this smt and
such costs, charges and expenses as may be pay-
able under ru'e 10, together with such subsequent

mterest

* Words not required to be deleted
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mterest as may be payable under rule 11, of Order
XXXTIV of the Fust Schedule to the Code of Civil
Procedure, 1908, and that the balance, if any, shall
be applied mn payment of the amount due to defend-
ant No 2, and that if any balance be left, 1t shall
be paid to the defendant No 1 or obther persons
entitled to receive the same, and

{w) that, 1f the money realised by such sale shall not be

sufficient for payment 1n full of the amounts due
to the plamgtiff and defendant No 2, the plamuff or
defendant No 2 or both of them as the case may
be, shall be at lLiberty (when such remedy 1s open
under the terms of thew respective mortgages and
18 not barred by any law for the time being in
force) to apply for a personal decree agamnst defend-
ent No 1 for the amounts remaning due to them
respectively

5 And 1t 18 hereby further ordered and decreed—

(a) that if defendant No 2 pays mto Court to the credit

of this swb the amount adjudged due to the plan-
tiff, but defendant No 1 makes default mn the pay-
ment of the said amount, defendant No 2 shall
be at liberty to apply to the Court to keep the
plamntiff’s mortgage alive for his benefit and to
apply for a final decree (in the same manner us the
plambift might have done under clause 4 above)—

*[(1) that defendant No 1 shall thenceforth stand

absolutely debarred and foreclosed of and from
all night to redeem the mortgaged property de-
seribed 1n the Schedule snnexed hereto and shall,
if so requred, dehver up to defendant No 2 quetb
and peaceable possession of the said property,] or

*#[ (1) that the mortgaged property or & suffictent part

thereof be sold and that for the purposes of such
sale defendant No 2 shall produce befors the
Court or such officer as 1t appomts, all docuruents
;n his possession or power relatmg to the mort-
aaged property,]

and
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and (b) (if on the application of defendant No 2 such a
final decree for foreclosure 1s passed), thabt the
whole of the lhability of defendant No 1 amsmng
from the plamtiff’s mortgage or from the mort-
gage of defendant No 2 or from this swt shall be
deemed to have been discharged and extingmshed

6 And 1t 18 hereby further ordered and decreed *[in the
case where o sale 18 ordered under clause 5§ above]—

(i) that the money realised by such sale shall be paid
mto Courl and be duly appled (after deduction.
therefrom of the expenses of the sale) first in pay-
ment of the amount paid by defendant No 2
respect of the plamtiff’s mortgage and the costs of
the smb mn connection therewith and n payment of
the amount which the Court may adjudge due 1n
respect of subsequent interest on the said amount,
and that the balance, if any, shall then be apphed
1 payment of the amount adjudged due to defend-
ant No 2 1n respect of lus own mortgage under this
decree and any further orders that may be passed
and 1n payment of the amount which the Court may
adjudge due in respect of such costs of this suit and
such costs, charges and expenses as may be payable
to defendant No 2 under rule 10, together with
such subsequent interest as may be payable under
rule 11, of Order XXXIV of the First Schedule to
the Code of Civil Procedure, 1908, and that the
balance, 1f any, shall be pmd to defendant No 1
or other persons entitled to receive the same, and

(1) that, 1f the money realised by such sale shall not be
sufficient for payment mn full of the amount due
respect of the plamtifi’s mortgage or defendant
No 2% mortgage, defendant No 2 shall be at
hberty (where such remedy 18 open to him vnder
the terms of lis mortgage and 18 not barred by any
law for the time being mm force) to apply for &
personal decree against defendant No 1 for the
asmount of the balance

7 And 1t 18 hereby further ordered and decreed that the
parties are at hberty to apply to the Court from time to time
ag they may have oceasion, and on such appleation or other
wise the Court may give such directions as 1t thinks fit

SCHEDULE

* Words not required to be deloted -
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SceEDULE
Description of the morlgaged property

No 10

PRELIMINARY DECREE FOR REDEMPTION Op PRIOR MORTGAGE AND
FORECLOSURE OR SALE ON SUBSEQUENT MORTGAGE

P lamtiff 2nd Mortgagee,
v8
Defendant No 1 Mortgagor,
Defendant No 2 - . 1st Mortgagee [
(Order XXXIV, rules 2, 4and 7)
(Tutle )
The swt coming on this day, etec, It 1s hereby

declared that the amount due o defendant No 2 on the
mortgage mentioned m the plamt caleulated up to this

day of 18 the sum of Rs
for prumeipal, the sum of Rs for mterest on the said
punecipal, the sum of Rs for costs, charges and

<xpenses (other than the costs of the swit) properly meurred
by defendant No 2 in respect of the mortgage-security with
mterest thereon and the sum of Rs for the costs of
this smt awarded to defendant No 2, making m all the 8am
of Rs ‘

(Svmalar declargtions to be wntroduced with regard fo the
amount due from defendant No 1 to the plamtiff i respect of
his mortgage f the mortgage-money due thereunder has
become payable at the date of the swit)

2 It 1s further declared that defendant No 2 1s entitled to
pavment of the amouut due to him in prontv to the plamnhiff
*lor (if there saie several subsequent mortgagees) that the
several parbies hereto are entitled in the following order to the
payment of the sums due to them respectively —]

8 And 1t 18 hereby ordered and decreed as follows —

(i) (a) that the plamtiff or defendant No 1 or one of them

do pav mto Court on or before the
day of . or any later date up to

which time for payment has been extended ny the
Court the said sum of Rs due to defendans

No 2, and
(b) that

~
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(b) that defendant No 1 do pay imnto Court on or before
the day of
or any later date up to which time for payment has
been extended by the Court the saild sum of
Rs due to the plamtff, and

(1) that, on payment of the sum declared due to defendant
No 2 by the plantiff and defendant No 1 or either
of them i the manner preseribed m clause (i) (a)
and on payment thereafter before such date as ths
Court may fix of such amount as the Court may
adjudge due 1n respect of such costs of the suit and
such costs, charges and expenses as may be payable
under rule 10, together with such subsequent
mtberest as may be payable under rule 11, of Order
XXXIV of the Fiust Schedule to the Code of Civil
Procedure, 1908, defendant No 2 shall bring into
Court all documents m his possession or power
relating to the mortgaged property in the plant
mentioned, and all such documents shall be
delivered over to the plamtiff or defendant No 1
(whoever has made the payment), or to such person
as he apponts, and defendant No 2 shall, if s0
required, re-convey or re-transfer the said property
free from the said mortgage and clear of and from
all incumbrances cteated by defendant No 2 or any
person clauming under hun or any person under
whom he claims, and also free from all habihty
whatsoever arismg from the mortgage or this swt
and shall, 1f so required, deliver up to the plantiif
or defendant No 1 (whoever has made the payment)
quet and peaceable possession of the said property

(Stmular declarations to be introduced, if defendant No 1
pays the amount found o1 declared due to the plamirff with
euch varations as vmay be necessary having regard to the
nature of hs mortgage )

4 And 1t 18 hereby further ordered and decreed that, mn
default of payment as aforesad, of the amount due to defend-
ant No 2, defenddnt No 2 shall be at hiberty to apply %o the
Court that the swit be dismissed or for & final decree—

(i) *[tn the case of a mortgage by conditional sale or an
anomalous mortgrge where the only remedy pro-
vided for in the mortgage-decd 18 foreclosure and

not
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not sale] that the plammtiff and defendant No I
joinfly and severally shall thenceforth stand,
absolutely debarred and foreclosed of and from all
nght to redeem the mortgaged property deseribed
m the Schedule annexed heieto and shall, if so
requred, dehver to the defendant No 2 quet and
peaceable possession of the property, or

(1) *[in the case of any other mortgage] that the mort-

gaged property or a sufficient part thereof shall be
sold, and that for the purposes of such sale defend-
ant No 2 shall produce before the Court or such
officer as 1t appoints, all documents 1n his possession
or power relating to the mortgaged property, and

(1) *[in the case where a sale 13 ordered under cluuse 4

(1) above] that the money realised by such sale
shall be paid mto Court and be duly appled (atter
deduction therefrom of the expenses of the sale) i
payment of the amount payable to defendant No 2
under the decree and any further orders that may
be passed m this smb and i payment of the amount
which the Court may adjudge due to defendant
No 2 mn respect of such costs of the smb and such
costs, charges and expenses as may be payable to
the plamntiff under rule 10, together with such subse-
quent nterest as may be payable under rule 11 of
Order XXXIV of the First Schedule to the Code of
Civil Procedure, 1908, and that the balance, 1i any,
shall be apphed m payment of the amount due to
the plamntiff and that, 1f any balance be left, 15 shall
be paid to defendant No 1 or other persons entitled

to receive the samse, and

(xv) that, 1f the money realised by such sale shall not be

sufficient for payment m full of the amounts due to
defendant No 2 and the plamntiff, defendant No 2
or the plamtiff or both of them, as the case may be,
ghall be at liberty (when such remedy 1s open under
the terms of therr respective mortgages and 1s uot
barred by any law for the time bemng m force) to
apply for a personal decree aganst defendant No 1
for the amounts remammng due to them respectivelv

5 And
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5 And 1t 18 hereby further ordered and decreed,—

(e) that, 1f the plamntiff pays into Court to the credib of
this swt the amount sdjudged due fo defendant
No 2 but defendant No 1 makes default i the
payment of the smid amount, the plamnfiff shall be
at lLiberty to apply to the Court to keep defendant
No 2's mortgage alive for his benefit and to apply
for a final decree (in the same manner as the de-
fendant No 2 might have done wunder clause 4

above)—

*[() that defendant No 1 shall thenceforth stond
absolutely debarred and foreclosed of and from all
rght to redeem the mortgaged property described
in the Schedule annexed hereto and shall, 1f so
required, deliver up to the plamntiff quet and
peaceable possession of the sad property,] or

*[(4) that the mortgaged property or a sufficient part
thereof be sold and that for the purposes of such
sale the plamntiff shall produce before the Court or
such officer as 1t appoints, all documents i s
possession or power relating to the mortgaged
property,]

aend (b) (if on the application of defendant No 2 such a
final decree for foreclosure 1s passed), that the whole of
the lhiability of defendsnt No 1 amsing from the plain-
tff's mortgage or from the mortgage of defendant
No 2 or from this st shall be deemed {o have been
discharged and extingmshed

8 And 1t 18 hereby further ordered and decreed (mn the
case where a sale 18 ordered under clause 5 above)—

(i) that the money realised by such sale ghall be pad
mto Court and be duly appled (after deduction
therefrom of the expenses of the sale) first m pay-
ment of the amount paid by the plamntiff in respect
of defendent No 2’s mortgage and the costs of the
swt 1n connection therewith and in payment of the
amount which the Court may adjudge due mn respect
of subsequent 1interest on the said amount, and
that the balance, if any, shsll then be appled 1n
payment of the amount adjudged due to the plaintaff
m respect of his own mortgage under this decree
and any further orders that may be passed and 1n

pavment
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payment of the amount which the Court may
adjudge due in respect of such costs of the su.t and
such costs, charges and expenses as may be payable
to the plamtiff under rule 10, together with such
subsequent interest as may be payable under rule
11, of Order XXXIV of the Fust Schedule to the
Code of Civil Procedure, 1908, and that the balance,
if any, shall be paid to defendant No 1 or other
persons enfitled to receive the same, and

(u) that, 1f the money realised by such sale shall not be
sufficient for payment in full of the amount due
i respect of defendant No 2's mortgage or the
plamtiff’'s moitgage, defendant No 2 shall be at
hberty (where such remedy is open to him under
the terms of his mortgage and 18 not barred by any
law for the time being in force) to apply for a
personal decree agamnst defendant No 1 for the

amount of the balance

7 And 1t 15 hereby fuither ordered and decreed that the
parties are at liberty to apply to the Court from time to time
as they may bhave occasion, and on such application or otherwise
the Court may give such directions as 1t thinks fit

SeHEDULE

Descrniption of the wmortgaged property

No 11

PRELIMINARY DECREE FOR SALE

[Plantaff Sub or denvafive mortgagee

v3
Mortgagor
Ongmal mortgagee |

(Order XXXIV, rule 4)

Defendant No 1
Defendant No 2

(Trtle )
This swib coming on this day, ete , It1s hereby
declared that the amount due to defendant No 2 on fus
mortgage
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mortgage calculated up to this day of 12 the
sum of Rs - for principal, the sum of Rs
for interest on the said puncipal, the sum of Rs for

costs, charges and expenses (other than the costs of the swt)
m respect of the mortgage-security together with interest
thereon and the sum of Rs for the costs of the swt
awarded to defendant No 2, making m sll the sum f
Rs

(Simailar declarations to be introduced with regard to the
amount due from defendant No 2 to the plaintiff i respect of
his mortgage )

2 And 1t 1s hereby ordered and decreed as follows — -

(1) that defendant No 1 do pay mto Court on or Letore
the said day of or-
any later date up to which time for payment may
be extended by the Court the saxd sum of Rs
due to defendant No 2

(Sumilar declarations to be introduced with regard to lhe

amount due to the plamtiff, defendant No 2 being at Liberty
to pay such amount)

(1) that, on payment of the sum declared due to defend-
ant No 2 by defendant No 1.m the manner
prescribed 1n clause 2 (1) and on paymest
thereafter before such date as the Court may
fian of such amount as the Court may adjudge
due m respect of such costs of the smt and
such costs, charges and expenses as may be
payable under rule 10, together with such subse-
quent interest as may be payable under rule 11, of
Order XXXIV of the First Schedule to the Code of
Civil Procedure, 1908, the plamtiff and defendant
No 2 shall bring into Court all doeuments 1in their
possession or power relating to the mortgaged
property 1 the plamnt mentioned, and all such
documents (except such as relate only to the sub-
mortgage) shall be delivered over to defendant
No 1, or to such person as he appomts, and
defendant No 2 shsll, 1f so required, re-convey o.
re-transfer the property to defendant No 1 free
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from the sad mortgage clear of and from all 1n-
cumbrances created by defendant No 2 or any
person claiming under him or any person under
whom he claums, and free from all hability arsing
from the mortgage or this swt and shall, if so
required, deliver up to defendant No 1 quet and
peaceable possession of the said property, and

() that, upon payment mto the Court by defendant
No 1 of the amount due to defendant No 2, the
plamtiff shall be at Liberty to apply for payme;at to

- him of the sum declazed due to him together with
any subsequent costs of the swmt and other COSts,
charges and expenses, as may be payable under rule
10, together with such subsequent interest as may
be payable under rule 11, of Order XXXIV of the
First Schedule to the Code of Civil Procedure, 1903
and that the balance, if any, shall then be paid to
defendant No 2, and that if the amount paid inko
the Court be not sufficient to pay in full vhe sum
due to the plamtiff, the plantiff shall be at Liberyy
(if such remedy 1s open to him by the terms of the
mortgage and 1s not barred by any law for the fume
bemng 1n force) to apply for a personal decree against
defendant No 2 for the amount of the balance

3 And 1t 1s further ordered and decreed that if defendent
No 2 pays mto Court to the credit of this swit the amourt
adjudged due to the plamntiff, the plamtiff shall bring into the
Court all documents, etc [as i sub-clause (1) of clause 2]

4 And 1t 15 hereby further ordered and decreed thuat, m
default of payment by defendants Nos 1 and 2 as aforesaid,
the plamtiff may apply to the Court for a final decree for sale,
and on such application being made the mortgaged property
or a sufficient part thereof shall be directed to pbe sold, and
that for the purposes of such sale the planfiff and defendant
No 2 shall produce before the Court or such officer as 1t
appomts, all documents mn thewr possession o1 power relating

to the mortgaged property

5 And 1t 15 hereby further ordered and decreed that the
money reahsed by such sale shall be paid mnto Court and be
duly appled (after deduction therefrom of the expenses of the
sale) first 1 payment of the amount due to the plantiff as

specified
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specified m clause 1 above with such costs of the swt and other
costs, charges and expenses as may be payable under rule 10,
together with such subsequent interest as may be payable under
rule 11, of Order XXXIV of the Fust Schedule to the Code
of Civil Procedure, 1908, and that the balance, if any, shall be
apphed 1n payment of the amount due to defendant No 2,
and that, if any balance be left, 1t shall be paid to defendant
No 1 or other persons entitled to receive the same -

6 And 1t is hereby further ordered and decreed that, if
the money reslised by such sale shall not be sufficient for
payment m full of the amounts payable to the plamtif and
defendant No 2, the plamtiff or defendant No 2 or both of
them, as the case may be, shall be at lLiberty (f such remedy
18 open under their respective mortgages and 1s mnot barred
by any law for the time bemng n force) to apply for a personal
decree agawnst defendant No 2 or defendant No 1 (as the cuse
may be) for the amount of the balance

7 And 1t 18 hereby further ordered and decreed that, 1f
defendant No 2 pays into Court to the credit of this swt the
amount adjudged due to the plamntiff, but defendant No 1
makes default m payment of the amount due to defendant No
2, defendant No 2 shall be at liberty to apply to the Court for
a final decree for foreclosure or sale (as the case may be)—
(declarations in the ordinary form to be introduced according
to the nature of defendant No 2’s mortgage and the temedies
open to him thereunder)

8 And 1t 18 hereby further ordered and decreed that the
parties are at Liberty to apply to the Court as they may have
occasion, and on such application or otherwise the Court may
gwve such directions as 1t thinks fit

ScEEDULE
[Description of the mortgaged property ]

No 12
DEecrEE FOR RECTIFICATION OF INSTRUMENT
(Title ) ’
It 18 hereby declared that the , dated the day
of 19 , does not truly express the ntention of the

parties to such
And 1t 15 decreed that the smd
be rectified by

No 138
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No 13
DECREE TO SET ASIDE A TRANSFER IN FRAUD OF CREDITORS
(Tatle )
It 15 hereby declared that the ,» dated the
day of 19 , and made between and

a8 void as agamnst the plamntiff and all other the creditors, if
zany, of the defendant )

No 14
InsuNcTION AGAINST PRIVATE NUISANCE
(Tatle )
Ler the defendant , his agents, servants and work-

“men, be peipetually restramned from burming, or causing
to be burnt, any biicks on the defendant’s plot of land marked
B m the annexed plan, so as to occasion a nuisance to tha
plamntaff as the owner or occupier of the dwelling-house and
garden mentioned 1 the plamt as belonging fo and bemng

«occupied by the plamtff

No -15
INJUNCTION AGAINST BUILDING HIGHER THAN OLD LEVEL
(Tutle )
*  Ler the defendant , his contractors, agents and

workmen, be perpetually restramed from continumg to erect
-upon his premises in any house or bwlding
of a greater height than the bwldings which formerly stood
upon his said premises and which have been recently pulled
down, so or in such manner as to darken, injure or obstruct
such of the plamtiff’s windows m his said premises as are

ancient lights

No 16
INJUNCTION RESTRAINING USE OF PRIVATE Roap

(Tutle )

, his agents, servanis and work-

restrained from usmg or permutting
, the soil of which

for the passage of
carts,

Ler the defendant

‘men, be perpetually
40 be used any part of the lane at
belongs to the plamntiff, as a carriage-way
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carts, carriages or other vehicles, either gomng to or from the
land marked B 1n the annexed plan or for any purpose
whatsoever

No 17
PreviMiNARY DECREE IN AN ADMINISTRATION-SUIT
(Title)

It 15 ordered that the following accounts and quiries
be taken and made, that 1s to say —

In creditor’s suit—— -

1 That an account be taken of what 15 due to the plam-
tiff and all other the creditors of the deceased

In suit by legatees—

2 That an account be taken of the legacies given by the
testator’s will

In sutts by next-of-kin—

8 That an inquiry be made and account taken »f what
or of what share, 1f any, the plantiff 13 entitled to as next-
of-kin [or one of the next-of-kin] of the intestate

[After the first paragraph, the decree will, where neces
gary, order, mn a creditor’s swt mquiry apd accounts for
legatees, hewrs-at-law and next-of-km In swmts by claim-
ants other than creditors, after the first paragraph, mn all
cases, an order to imqure and take an account of creditors
will follow the first paragraph and such of the others as
mav be necessary will follow, omitting the first formal words
The form 18 continued as m & creditor’s smb ]

4 An account of the funeral and testamentary expenses

5 An account of the moveable property of the deceased:
come to the hands of the defendant, or to the hands of any
other person by his order or for his use

6 An mquiry what part (if any) of the moveable property
of the deceased 1s outstanding and undisposed of

7 And it 1s further ordered that the defendant do, on or
before the day of next, pay mto Court all
sums of money which shall be found to have come to s
hands, or to the hands of any person by his order or for
his use

8 And that if the *ghall find 1t necessary for
carrying out the objects of the swmt to sell any parb of the
raoveable

* Here insert name of proper officer
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moveable property of the deceased, that the same be sold
accordingly, and the proceeds paid mto Court

9 And that Mr E F be recerver mn the swb (or pro-
ceeding) and receive and get mn all outstanding debts and
outstanding moveable property of the deceased, and pay the
same 1nto the hands of the *(and shall give security
by bond for the due performance of his duties to the amount
of rupees)

10 And 1t 18 further ordered that if the moveable
property of the deceased be found mnsufficient for carrymng
out the objects of the swt, then the following further nqur-
1es be made, and accounts taken, that 15 to say—

(¢) an mquiry what immoveable property the deceased
was setzed of or entitled to at the time of
his death,

(b) an nquiry what are the incumbrances (if any)
affecting the immoveable property of the deceased
or any part thereof,

(c) an account, so far as possible, of what 15 due to the
several mcumbiancers, and _to 1include a state-
ment of the priorties of such of the ncum-
brancers as shall consent to the sale heremafter
directed

11 And that the immoveable property of the deceased,
or so much thereof as shall be necessary to make up the fund
i Court sufficient to camy out the object of the swif, be sold
with the approbation of the Judge, fiee from Incumbrances
(if any) of such mncumbrancers as shall consent to the sale and
subject to the incumbrances of such of them as shall not
consent

12 And 1t 1s ordered that G H shall have the con-
duct of the sale of the immoveable property, and shall pre-
pate the conditions and contracts of sale subject to the
approval of the #*and that 1 case any doubt or
difficulty shall anse the papers shall be submitted to the
Judge to settle

13 And 1t 1s further ordered that, for the purpose of the
mquiries  herembefore  directed, the *shall advertise
m the newspapers according to the practice of the Court, or
shall make such mquries 1 any other way which shall
appesr to the *to give the most useful pubheity

to such mquiries

-

14 And

* Here msert name of proper officer
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14 And 1t 18 ordered that the above inquiries and accounts
be made and taken, and that all other acts ordered to ba done
be completed, before the day of

, and that the *do certaify the
result of the mquuries, and the accounts, and that all other
acts ordered are completed, and have lis cerfaficate in that
behalf ready for the inspection of the parties on the

day of
15 And, lastly, 1t 18 ordered that this swt [or proceeding]
stend adjourned for making final decree to the day

of
[Such part only of this decree 18 to be used as 1s apph-
cable to the particular case ]

No 18
FinaL DECREE IN AN ADMINISTRATION-SUIT BY A LEGATER
(Tatle )

1 It 18 ordered that the defendant do, on or
before the day of » pay mto Court the sum
of Rs » the balance by the sad certificate found
to be due from the said defendant on account of the estate
of , the testator, and also the sum of Rs
for interest, at the rate of Rs per cent per annum,
from the day of to the day of
amounting together to the sum of Rs

2 Let the *of the said Court tax the costs of
the plamntiff and defendant in this swb, and let the amouvnt
of the said costs, when so taxed, be paid out of the said sum

»

of Rs ordered to be psid mnto Court as aforesad,
ag follows —
(a) The costs of the plaintif to Mr , his
attorney [or pleader] or and the costs of the
defendant to Mr , s attornevy

[or pleader]

(b) And (if any debts are due) with the resdue of the
saaid sum of Rs after payment
of the plamtifi's and defendant’s costs as afore-
said, let the sums, found to be owmng to the
geveral creditors mentioned m the
schedule to the certificate, of the *, to-
gether with subsequent mterest on such of the
debts as bear mterest, be pad, and, after maling
such payments, let the smoun{ commng to the
geveral legatees mentioned n the gchedule,

together

* Here msert name of proper officer
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together with subsequent terest (to be venfied as
aforesaid), be paid to them

3 And if there should then be any residue, let the same
be paid to the residuary legatee

No 19

PrELIMINARY DECREE IN AN ADMINISTRATION-SUIT BY 4
LEGATEE, WHERE AN HXECUTOR IS HELD PERSONALLY LIABLE
FOR THE PAYMENT OF LEGACIES

(Thtle )

1 Ir 1s declared that the defendant 1s personslly lable
to pay the legacy of Rs bequeathed to the
plammtuf,

2 And 1t 1s ordered that an account be taken of what 1s
due for principal and interest on the sad legacy,

8 And 1t 1s also ordered that the defendant do, within

weeks after the date of the certificate of

the *, pay to the plamtiffi the amount of

what the *shall certify to be due for prineipal
and mterest,

4 And it 15 ordered that the defendant do pay the
plamtiff his costs of swif, the same to be taxed m case the
parties differ

No 20

FiNaL DECREE IN AN ADMINISTRATION-SUIT BY NEXT-OF-KIN
(Trile )

1 Lzr the *of the said Court tax the costs of

the plamtiff and defendant i this swit, and let the "amount
of the sad plammtifi’s costs, when so taxed, be paid by the
defendant to the plawntiff out of the sum of Rs
the balance by the said certificate found to be due from
the said defendant on account of the personal estate of E F,
the intestate, within one week after the taxation of the qald
costs by the sad * and let the defend-
ant retamn for her own use out of such sum her costs, when
taxed

2 And

* Here msert name of proper officer
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2 And 1t 1s ordered that the residue of the said sum of
Rs , after payment of the plamntiff’s and
defendant’s costs as aforesaid, be paird and appled by
defendant as follows ~—

(a) Let the defendant, withm one week after the taxa-
tion of the said costs by the ¥as afore-
said,” pay one-third share of the gsaid residve
to the plamtiffs A B, and C D, his wife, 1n
her right as the mster and one of the next-of-kin
of the said E F , the intestate

{b) Let the defendant retamn for her own use one other

third share of the said residue, as the mother and
one of the next-of-kin of the said E F, the

ntestate
{¢) And let the defendant, within one week after the taxa-
tion of the said costs by the * a8 aforesard

pay the remaining one-third share of the said residue
to G H, as the brother and the other next-of-kin
of the smid B F, the intestate

No 21

PrerimiNary DEOREE IN A Suir ror DISsoruTioN oF Part-
NERSHIP AND THE TAEING OF PABRTNERSHIP AOCOUNTS

(Title )

It 18 declared that the proportionate shares of the parties
an the partnership are as follows —

It 18 declared that this partnership shall stand dissolved
or shall be deemed to have been dissolved] a8 from

the day of , and
1t 13 ordered that the dissolution thereof as from {hat day
be advertised in the Gazette, ete

And 1t 18 ordered that be the receiver of the

partnership-estate and effects in this swt and do get in all
the outstanding book-debts and clawns of the partnership

And 1% 18 ordered that the following accounts be taken —

1 An account of the credits, property and effects now
belonging to the said partnership,

2 An

® Hero 1nsert name ofproper officer
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2 An account of the debts and habilities of the said
partnership,

3 An gecount of all dealings and transactions between the
plamtiff and defendaut, from the foot of the settled account
exhibited 1n this smt and marked (A), and not disturbing any
subsequent settled accounts

And 1% 18 ordered that the goodwill of the business heretofore
carried on by the planfiff and defendant as m the plant
mentioned, and the stock-in-trade, be sold on the premuses,
and that the *may, on the application of any
of the parties, fix a reserved biddmng for all or any of fhe
lots at such sale, and that either of the parties 18 to be at
Iiberty to bid at the sale

And it 1s ordered that the above accounts be taken, and
all the other acts required to be done be completed, before
the day of , and
that the *do certify the result of the
accounts, and that all other acts are completed, and have his
certificate m that behalf ready for the mspection of the parties
on the day of

And, lastly, 1t 1s ordered that this swmb stand adjourned for
making a final decree to the day of 19

No 22

FinaL DECREE IN A SulT ForR DISSOLUTION OF PARTNERSHIP AND
THE TARKING OF PARTNERSHIP ACCOUNTS

(Tatle )

It 1s ordered that the fund now in Court, amounting to
the sum of Bs , be applied as follows —

1 In paymeni of the debts due by the partnership seb
forth in the certificate of the *amounting 1 the
whole to Rs

2 In payment of the costs of all parties m this swt,

amounting to Rs
[These costs must be ascertained before the decree 15 drawn

up ]
3 In

* Here 1nsert name of proper officer
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3 In payment of the sum of Rs to the plamntif
as his share of the partnership-assets, of the sum of Rs
, being the residue of the said sum of Rs
now m Court, to the defendant as s share of the partnership-
assets
[Or, And that the remainder of the said sum of Rs
be pad to the smd plamtiff (or defendant) m part
payment of the sum of Rs certified to be due to
im 1 respect of the partnership-accounts 1

4 And thet the defendant [or plamtifi] do on or before

the day of
pay to the plamtiff [or defendant] the sum of Rs ~

being the balance of the said sum of Rs
due to him, which will then remain due

No 23

DEecREE FOor RECOVERY OF LAND AND MESNE ProrITS
(Tutle )

It 18 hereby decreed as lollows —

1 That the defendant > put the plamtif 1n possession
of the property specified 11 the schedule hereunto annexed

2 That the defendant do pay to the plamntiff the sum of
Rs with interest thereon ab the rate of
per cent per annum to the date of realization on account of

mesne profits which have accrued due prior to the nstitution
of the suib

Or

2 That an inquiry be made as to the amount of mesne
f}i'OﬁtS which have accrued due prior to the mstitution of
e sub

8 That an inquiry be made as to the amount of mesne
profits from the mstibution of the swt until [the delivery of
possession to the decree-holder] [the rehinquisliment of posses-
sion by the judgment-debtor with notice to the decree-holder
through the Court] [the expuation of three years from the
date of the decree]

Schedule
APPENDIX E
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APPENDIX E

EXECUTION

No 1

NoOTICE TO SHOW CAUSE WHY A PAYMENT OR ADJUSTMENT SHOULD
- NOT BE RECORDED AS CERTIFIED

(O 21, r 2)
R (Tutle)
To
WaEeRrEAs 10 execution of the decree in the above-named
sutb has applied to ilis Court that the sum
of ‘f{s recoverable under the decree has been
%:%T and should be recorded as cerfufied, this 18 to give
you notice that you are to appear before this Court on the
day of 19 , to show
cause why the % aforesaid should not be recorded as
certified
G1vew under my hand and the seal of the Court, this
day of 19 -
Judge.
No 2
Precerr  (Section 46)
(Tatle )
Uron hearing the decree-holder 1t 1s ordered that this.
precept be sent to the Court of ab

under section 46 of the Code of Civil Procedure, 1908,
with directions to attach the property specthed m the onnexed
schedule and to hold the same pending any application which |
may be made by the decree-holder for execution of the decree

Schedule
Dated the day of 19 -
Judge.
No 3
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No 8

ORrpER SENDING DECREE FOR EXECUTION TO ANOTHER Counre
(0 2L, r 6)

(Thile )

Waeneas the decree-holder in the above suit has applied

to this Cowt for a certificate to be sent to the Court of
at for execution of the
decree 1n the above swt by the said Court, alleging that the
judgment-debtor resides or has property withmn the loeal
himits of the jursdiction of the said Court, and 1t 1s deemed
necessary and proper to send a certificate to the smd Courb

¥ under Order XXI, rule 6, of the Code of Civil Precedure,
1908, 1t 18

Ordered

That a copy of this order be sent to
with a copy of the decree and of any order which may have
been made for execufion of the same and a certificate of non-
satisfaction
Dated the day of 19

Judge

No 4

CERTIFICATE OF NON-SATISFACTION oF DECREE (0 21, r 6)
(Tutle )

Cerririep that no (1) satisfaction of the decree of this
Court 1n Swt No of 19 , a copy of which 18-
hereunto attached, has been obtained by execution within the
jurisdiction of this Court

Dated the day of ) 19
Judge
(1) If partial, strike out ‘‘no” and state to what extent
No 5
385
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CERTIFICATE OF EXECUTION OF DECREE TRANSFERRED TO ANOTHER

O 2L, r 6)

(Tutle )

Courr
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No 6.

Signature of Judge

Signature of Muharnr i charge,
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No 6
AppricaTioN ForR ExECUTION OF DECREE
In the Court of

O 21, r 11)

1 » decree-holder, hereby apply for execution of
the decree herein below set forth,em

o Nanes of parties

o Date of decree

\

appeal
from
with date

Whether any
preferred
decree

Payment or adjust-
ment made, if any

application,

due upon the decres
or other relief grang.
ed thereby together
with particulars of
any cross decree

Amount of costs, if
any, awarded

if any,
and result

Previous
Amount with interest

-
[
=

-3

w0

C D —Defendant

October 11, 1897

)
o
-

g

No
None
Rs. 72 4 recorded on application, dated the 4th March, 1899

Subsequently incurred

As awarded 1in the decree

Rs 314 8 2 principal [interest at 6 per cent per annum, from date of decree
tll payment]

A

55 12

Total

Agamst whom to be
executed

©

Mode 1n which the
asaistance of the Court
18 required

10

Agamnst the defendant C D

e

[(When attachment and sals

of moveable property 18
sought ]

I pray that the total
amount of Rs

[together with interest
on the principal sum w
to date of payment] an,
the costs of taking out
this execution, be rea-
Lized by attachment and
8ale of defendants move-
able property as per
annexed list and paid to
me

[Wken attachment and sale
of wmmoveable property s
sought ]

Ipray that the total
amount; of Rs
[together with nterest
on the principal sum up
to date of payment] and
the costs of taking out
this execution, be rea-
hzed by the attechment
and sale of defondant's
mmmoveable roperty
iﬂf:lﬁed at the foot of
application and pmd
me
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I declare that what 18 stated heremn 1s true
to the best of my knowledge and behef
Signed ,decree holder
Dated the day of 19 ,

[When attachment and sale of immoveable property 1s sought |
Description and Specification of Property

The undivided one-third share of the judgment-debtor n
& house sibuated in the willage of , value Rs 40, and
bounded as follaws —

East by &’s house, west by H’s house, south by puble
road, north by private lane and J’s house

I declare that what 1s stated in the above

description 18 true to the best of my knowledge and behef, and
so far as I have been able tc ascertamn the mterest of the

defendant m the property therem specified
) Signed , decree-holder

No 7

Nortice To sEOW CAusE WHY EXECUTION SHOULD NOT ISSUE
(O 21, r 16)]

(Tutle )
To
WHEREAS
has made application to this Court for execution of deciee
Suit No of 19 , on the allegation

that the said decree has been transferred to him by assign-
ment, this 1s to give you notice that you are to appear betore
this Comt on the day of

19 , to show cause why execution should not

be granted
G1vEN under my hand and the seal of the Court, this
day of 19
. Judge
No 8.

! This reference was substituted for the reference “ (0 21 r 22)* by
8 2 and Sch I of the Repealing and Amending Act, 1914 (10 of 1914)
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« No 8

TWARRANT OF ATTACHMENT OF MOVEABLE PROPERTY IN DXECUTION
oF Ao DECREE FOoR MoNEY (O 21, r 80)

(Tutle )
To .

The Bailiff of the Court

WHEREAS was ordered by decree of this Court
passed on the day of 19 , in Suit No
of 19 , to pay to
the plamtiff the sum of
BRs as noted in the
Decree. margin, and whereas the said
sum of Rs has nos
been paid, These are to
?;;g‘r’;l::l command you to attach the
Costs moveable property ot the
Costs of execution said
Further interest as set forth 1n the schedule
Total |hereunto annexed, or which
shall be pomnted out to you
by the said , and unless the
saxd shall pay to you the said sum of Rs
together with Rs , the costs of this

attachment, to hold the same until further orders from this
Court

You are further commanded to return this warrant on or
before the day of 19 , with
an endorsement certifying the day on which and manner m
which 1t has been executed, or why 1t has not been executed

Grvex under my hand and the seal of the Court this
day of 19

Schedule

Judge
No 9
389
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No 9 v

WARRANT Fox SEIZURE OF SprECIFI¢ MOVEABLE PROPERTY
ADJUDGED BY DEcrEe (O 21, r 381)

(Tetle )
To
The Bailiff of the Court
‘WHEREAS was ordered by decree of this
Court passed on the day of
19 , mm Swt No of 19 , to deliver to the plamntff
the moveable property (or a share m the

moveable property) specified 1 the schedule hereunto annexed,
and whereas the said property (or share) has not been delivered,

These are to command you to seize the said moveable pro-
perty (o1 a share of the said moveable
property) and to deliver it to the plamtaff or to such person as
he may appomnt mn his behalf

Givex under my hand and the seal of the Court, this
day of 19

Schedule -
Judge
No 10
Notice To statn OBJECTIONS TO DRAFT OF DOCUMENT
(O 21, r 84)
(Tetle )
To 3
TaxE notice that on the day of 19

the decree-holder in the above swib presented
an application to this Court that the Court may execute on

your behalf a deed of , whereof & draft 1s here-
unto annexed, of the immoveable propeity specified here-
undet, and that the day of 19 18

appomnted for the hearmmg of the said application, and that

you
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you are at Liberty to appea: on the said day and to stale n
writing any_objections to the smd diaft

Description o Property

Given under my hand and the geal of the Court, this
day of 19

Judge

No 11

rd
WARRANT TO THE DBAILIFF TO GIVE PossgssioN oF LAND, EIC
(O 2, r 8)

(Tatle )
To

The Baihft of the Court

Wnereas the undermentioned property m the ocecupancy
of
has been decreed to , the plamtiff
1 thig sut, You are hereby directed to pub the said
in possession of the same, and you are hereby authorized to
remove any person bound by the decree who may refuse to
vacate the same

Grven under my hand and the seal of the Court this
day of 19

Schedule -
Judge
No 12

NOTICE TO SHOW CAUSE WHY WARRANT OF ARREST SHOULD NOT
seLE (O 21, r 87)

(Tutle )
To

WIEREAS has made apph-

cation to this Court for execution of decres m swb No

of
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of 19 , by arrest and impusonment of your person, you
are hereby requued to appear before this Court on the
day of 19 , to show cause why you should

not be commuitted to the civil prison in execution of the sad
deciee

GIvEN under my hand and the seal of the Cowt, this
day of 19
Judge

No 13

‘WARRANT oF ARREsT v ExeourTion (O 21, r 38)

(Tutle )
To

The Baihff of the Court
‘WHEREAS . was adjudged by a deciee
of the Court 1n Swt No of 19 , dated the
day of
19 | to pay to
Decree the decree-holder the sum of
IBs as noted 1o the
maign, and whereas the
ifég:;ggl said sum of Rs bas
Costs not been pad to the sad
Execution decree-holder m  satisfac-
Total tion of the sad dectee,
These are to command you

to arrest the said judgment
debtor and unless the said

judgment debtor shall pay to you the said sum of Rs
together with Rs for the costs of executing this

process, to bring the said defendant before the Court with all
convenient speed

You ate further commanded to return this warrant on or

before the day of
19 , with an endoisement ceitifving the day on which and

manuoer
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manner 1 which 1t has been executed, or the reason why it
has not been executed

G1ven under my hand and the seal of the Court, this
day of 19

Judge
No 14
WARRANT oF COMMITTAL OF JUDGMENT-DEBTOR TO JAIL
(O 21, r 40)
(Title )
To
The Ofhicer mn charge of the Jail at
‘WHEREAS who has
been brought before this Court this day of

19 , under a warrant in execution of a decree
which was made and pronounced by the said Court on the

day of 19 , and by which decree 1t was
ordered that the said
should pay , And whereas the
said N has not

obeyed the decree nor satisfied the Court that he 1s enfatled
to be discharged from custody, You are hereby, in the name
of the King-Emperor of India, commanded and required to
take and receive the said

mnto the civil prison and keep him
imprisoned theremn for a period not exceeding or
until the said decree shall be fully satisfied, or the sad
shall be otherwise entitled to be released according to the
terms and provisions of section 58 of the Code of Cinil
Procedure, 1908, and the Court does hereby fix
annas per diem as the rate of the monthly allowance for the
subsistence of the said
during his confinement under this warrant of commuttal

GiveN under my signature and the seal of the Court, this
day of 19

Judge

No 15
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No 15

ORDER FOR THE RELEASE OF A PERSON IMPRISONED IN EXECUTION
oF A DecRee (Sections 58, 59)

(Tutle)
To
The Officer i charge of the Jail at
Uxper orders passed this day, you are hereby directed to
set free
judgment-debtor now m your custody

Dated
Judge

No 16
ATTACEMENT IN EXECUTION

ProHIBITORY ORDER, WHERE THE PROPERTY TO BE ATTACHED
CONSISTS OF MOVEABLE PROPERTY TO WHICH THE DEFENDANT
IS ENTITLED SUBJECT TO A LIEN OR RIGHT OF SOME OTHER
PERSON TO THE IMMEDIATE e0SSESSION THEREOF (0 21,
r 46)

-

(Thile)
To
WHEREAS
has failed to satisfy a deciee passed against on
the day of 19 , m
Swt No of 19  n favour of for
Rs , It 1s ordered that the defendant

be, and 1s hereby, prohibited and iestiammed until the further
order of this Court, from recewving from
the following property in the possession of the saxd

, that 1s to say,
to which the defendant 1s entitled, subject to any claim ot
the said , and the said
is hereby prohibited and restrammed, wuntil the further order
of this Court from delivering the said property to any person
or persons whomsoever

Grvey under my hand and the seal of the Cowt, this
day of 19

~

Judge

No 17
804
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No 17

ArTacEMENT IN EXECUTION

PromierTory ORDER, WHERE THE PROPERTY CONSISTS OF DEBTS
NOT SECURED BY NEGOTIABLE INSTRUMENTS.

(O 21, r 46)
(Ttle )
To
WHEREAS

has failed to satisfy a decree passed agamst on the

day of 19 , mn Buwb
No of 19 , mn favour of
for Rs

, It 18 ordered that the defendant
be, and 18 hereby, prohibited and restrained, until the further
order of this Court, from receitving from you a certamn

debt alleged now to be due frem you to the said defendant,
namely,

and that you, the said , be, and
you are hereby, prohibited and restrammed, until the further
order of this Court, from making payment of the said debt,

or any part thereof, to any person whomsoever or otherwise
than into this Court

1

Giver under my hand ond the seal of the Court, this
day of 19

Judge

No 18
ATTACEMENT IN EXECUTION

ProuisiToRY ORDER, WHERE THE PROPERTY CONSISTS OF SHARGS
mr THE CaPtTAL OF A CoRporaTION (O 21, r, 46)

(Tutle )
To
Defendant and to
Secretary of Corporation
WHIREAS has faled to satisfy a decree
passed agamst on the
day
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day of 19 , m Swt No

of 19 , in favour of , for Rs

It 15 ordered that you, the defendant, be and you are he1eby,

prohibited and restramned, until the further order of ths

Court, from making any transfer of shares

1n the aforesaid Corporation, namely, , or

from receiving payment of any dividends thereon, and you,
, the Secretary of the said Corporation, are

hereby prohibited and restiamed fiom permutting any such

transfer or making any such payment

Given under my hand and the seal of the Court, this
day of 19 .

Judge

No 19

ORDER TO ATTACH SALARY oF PuBLic OFFICER OR SERVANT OF
Rarnway CoMpaNy or Locan Aurmoriry (O 21, r 48)

(Tutle)

To

‘WHEREAS
judzment-debtor 1n the above-named case, 18 a (describe office
of judgment-debtor) receiving his salary (or allowances) ab
your hands, and whereas
decree-holder 1 the said case, has apphed mn this Comt for
the attachment of the salary (or allowances) of the said

to the extent of due to
him under the decree, You are hereby required*to withhold
the said sum of - from the salary of the saxd

in monthly mstalments of
and to remit the said sum (or monthly

mstalments) to this Court
Grven under my hand and the seal of the Court, this
day of 19
Judge
No 20
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No 29
ORDER OF AT1ACHMENT OF NEGOTIABLE INSTRUMENT
(O 21, r 51)

(Tutle )

To
The Bailiff of the Court

WaEREAS an order has been passed by this Court on the

day of 19 , for the
attachment of

You are hereby directed to seize the said
and bring the same into Court

Givex under my hand and the seal of the Court this
day of 19
Judge

No 21
ATTACHMENT

ProuiBiToRY ORDER, WHERE THE PROPERTY CONSISTS OF MONEY

OR OF ANY SECURITY IN THE CUSTODY OF A COURT OF JUSTICE

or Y[Pusrio Orricer] (O 21,r 52)

(Title )
To
SR,

The plamntiff having apphed, under rule 52 of Order XXI
of the Code of Civil Procedure, 1908, for an sattachment of
certain money now 1n your hands (here state how the money 1s
supposed to be m the hands of the person addressed, on what

accounts, etc), T request that you will hold the said money
subject to the further order of this Court

I have the honour to be,

S,
Your most obedient Servant,
Judge
Dated the day of 19
b No 22

e,

1These words were substituted for the words * officer of Government *

by para 3 and Sch, I of the Government of India (Adaptation of Indian
Laws) Order, 1937
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No 22

!
NoTicE OF ATTACBMENT OF A DECREE To THE COURT WHICH
PASSED IT (O 21, r 53)

(T1tle )
To
The Tudge of the Court of
SIr,
1 have the honowr to inforrn you that the decree obtained
m your Courl on the day
of 19 by
in Suit No of 19 i which he was
and
was
has been attached by this Court on the apphcation of
, the in the

swb specified above You are therefore requested to stay the
execution of the decree of your Court unfil you receive an
mmtimation from this Court that the present notice has been
cancelled or until execution of the sad decree 1s apphed for
by the holder of the decree now sought to be executed or by
his judgment debtor

I have the honour, etc,
Judge
Dated the day of 19

No 23

NOTICE OF ATTACHMENT OF A DECREE To THE HOLDER OF THE
Drcree (O 21, r 53)

(Tatle )
To
WiErras an epplication has been made m ths Court by

the decree-holder 1n the above swit for the attachment of a

decree obtsined by you on the day
of 19 , mn the Court of
i Swb No

of
898
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of 19 , m which was and
was , It 18 ordered
that you, the said , be, and you

are hereby, prohibited and restrained, unhl the further order
of this Court, from transfernng or charging the same m
any way

Grvex under my hand and the seal of the Court, this
day of 19

Judge

No 24

ArracaMENT IN EXECUTION

PrOHIBITORY ORDER WHERE THE PROPERTY CONSISTS OF IM-
moveEABLE PropErTY (O 21, r 54)

(Tutle )
To
Defendant
WHEREAS you have failed to satisfy a decree passed against
you on the day of
19 1 Swt No of 19

’
mn favour of

for Rs 1618
ordered that you, the said ',
be, and you are hereby, prohibited and restrained, until the
further order of this Court, from transferrmng or charging
the property specified in the schedule hereunto anmexed, by
sale, gift or otherwise and thst all persons be, and that they

are hereby, prochibited from receiving the same by purchase,
gift or otherwise

GiveNy under my hand and the seal of the Court, tius
«day of 19
Schedule
Judge

No 25
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No 24

OrDER FOR PAYMENT TO THE PLAINTIFF, ETC, OF MONEY, ETO,
IN THE HANDS 01 A THIRD PARTY (O 21,1 56)

(Thtle )
To
WaEREAS the followmng property has been
attached in execution of a deciee m Swit No of
19 , passed on the day of
19 , m favour of
for Rs , It 13 ordered that
the property so attached, consisting of Rs
m money and Rs I culrency-

notes, or a sufficient part thereof to satisfy the said deciee,
shall be paxd over by you, the said
to

GrveEny under my hand and the seal of the Court, this
day of 19

Judge.

No 26
NoTice To ArtacHING CrEpiToR (O 21, r 58)
(Tuile )
To

‘WHEREAS has made applcation
to this Court for the removal of atbachment on
placed at your instance mn execution of the decree

i Swit No of 19, this 15 to give you notice to
appear before this Court on , the
day of 19

either 1 person or by a pleader of the Court duly instructed
to support your claum, as attaching ereditor

Grvey under my hand and the seal of the Court this
day of 19

Judge
No 27.
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No 27

WARBANT OF SALE oF PROPERTY 1N ExecuTiou oF A DECREE FoR
Movey (O 21, r 66)

(Titlen
To .
The Baliff of the Court

TuEsE are to command you to sell by auction, affer
giving days’ previous notice, by
affising the same in this Court-house and after making due
proclamation, the

property attached
under a warrant from this Cowt, dated the day
of 19 , 1n execution of a decree i favour of
m Suit No
of 19 , or so much of the said property as shall realize the
sum of Re , being the

of the said decree and costs still
remaming unsatished

You are further commanded to return this warrant on or
before the day of
19 , with an endorsement certifying the-

manner i which 1t has been executed, or the reason why it
has not been executed

Grveny under my hand and the seal of the Court, this
day of 19

Judge
No 28
NOTICE OF THE DAY FIXED FOR SETTLING A SALE PROCLAMATION..
(O 21, r €6)
(Thtle )

To
Judgment-debtor

WHEREAS 1n the above-named suit , the decree-
holder, has applied for the sale of
You are hereby informed

>

¢ tha‘c
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that the day ot 19
has been fixed for settling the terms of the proclamation of

sale

GrveN under my hand and the seal of the Court, thus
day of 19

Judge

No 29

Procramarion or Sate (0 921, r 66 )

(Title)

Notice 1s hereby given that, under rule 64 of Order XXI
of the Code of Civil Procedure, 1908, an order has been
bassed by this Courl for the sale of the attached property
mentioned m the annexed schedule, in satisfaction of the

clamm ot the decree-holder 1n the

(1) Smt No of 19 ,
decided by the o which sutt (1) mentioned in the margm,
)
and ¥ plaintitt amounting with costs and interest
yit Wi an
as delen up {o date of sale to the sum of

The sale will be by public auction, and the property will
be put up for sale mn the lots specified in the schedule The
sale will be of the property of the judgment-debtors above-
named as mentioned m the schedule below, and the habili-
ties and claims attaching to the said property, so far as they
have been ascertaned, are those specified m the schedule

agamnst each lot

In the absence of any order of postponement, the sale will
be held by

at the monthly sale commencing at o’clock on the
ab In the event,

however, of the debt above specified and of the costs of tha
sale bemng tendered or paid before the knoclking down of any

lot, the sale will be stopped

At the sale the public generally are mwited to bid, either
rersonally or by duly authorized agent No bid by, or on
behalf of, the judgment-creditors above-mentioned, howerver,
will be accepted, nor will any sale to them be valid without

the
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the express peimussion of the Court previously given The
following are the further

Conditions of Sale

1 The particulars specified in the schedule below have been:
stated to the best of the information of the Court, but the
Court will not be answersble for any error, ms-statement or
omission 1 this proclamation

2 The amount by which the biddings are to be increased.
shall be determined by the officer conducting the sale In
the event of any dispute amsmg as to the amount bid, or

as to the bidder, the lot shall at once be agamn put up to
auction

3 The highest bidder shall be declared to be the purchaser
of any lot, provided always that he 1s legally qualfied fto
bid, and provided that it shall be i the discretion of the
Court or officer holding the sale to declare acceptance of the

highest bid when the price offered appesrs so clearly mmadequate
a3 to make 1t advisable to do so

4 TFor remsons recorded, 1t shall be 1in the discretion of
the officer eonducting the sale to adjourn 1t subject always to
the provisions of rule 69 of Order XXI

5 In the cuse of moveable property, the price of each lot
shall be paid at the time of sale or as soon after as the officer
holding the sale directs, and in default of payment the pro-
perty shall forthwith be again put up and re-sold

6 In the case of immoveable property, the person declared
to be the purchaser shall pay immediately after such declara-
tion e deposd of 25 per cent on the amount of hs purchase-
money to the officer conducting the sale, and mn default of
such deposit the property shall forthwith be put up agamn
and re-sold -

7 The full amount of the purchase-money shall be paid
by the purchaser before the Court closes on the fifteenth day
after the sale of the property, exclusmive of such day, or 1if

the fifteenth day be a Sunday or other holiday, then on the
first office day after the fifteenth day

8 In default of payment of the balance of purchase-money
within the permod sllowed, the property shall be re-sold after
the ssue of a fresh nolification of sale The deposit, after
defraying the expenses of the sale, may, 1f the Court thinks
fit, be forfeited to Government and the defaulting purchaser

ehall
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shall fofert all clamm to the propeity or to any pat of the
sum for which 16 may be subsequently sold

Grven under my bhand and the seal of the Court, this
day of 19

Judge
Schedule of Property
The revenue Claims,
Description | assessed upon the if any, which
of property to estate or part Detail have been
be sold, with of the estate, 1f |of any meum | put forward
the name of | the property to be | brances to |to the property
Number each owner | sold 1s an interest | which the |and any other
of lot | where thereare| in an estate or a | property1s |known particu-
more judgment| part of an estate lable lars bearing
debtors than | paymg revenue to on 1ts nature
one Government and value
No 380

OBRDER ON THE NAZIR FOR CAUSING SFRVICE OF PROCLAMATION OF
Satr (O 21,1 66)

(Ttle )

To
The Nazir of the Court
WHeREAS an order has been made for the sale of the
property of the judgment-debtor specified m the schedule

hereunder annexed, and whereas the
day of 19 , has been fised for the sale of

the saxd property, copies of the
proclamation
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proclamation of sale are by this warrant made over to you,
and you are hereby ordered to have the proclamation pub-
lished by beat of drum within each of the properties specified
1 the said schedule, to affix a copy of the samd proclamation
on a conspicuous part of each of the said properties and
afterwards on the Court-houre, and then to submit to this
Court a report showing the dates on which and the manner
in which the proclamations have been published

Dated the day of 19

Schedule
Judge

No 31

CERTIFICATE BY OFFICER HOLDING A SALE OF THE DEFICIENCY OF

Price on A RE-SALE oF PPOPERTY BY REASON OF THE PuUR-
(HASER'S D)EFaULT. (O 21,r 71)

(Tetle )

Certified that at the re-sale of the property n execution
of the decree in the above-named swit, 1 consequence of
default on the part of , purchaser, there was a
deficiency 1n the price of the said property amounting to
Rs » and that the expenses attending such re-sale
amounted to Rs , making a total of Rs ;
which sum 18 recoverable from the defaulter

Dated the day of

19
Officer holding the sale

No 32
Norict 10 PERSON 1IN PossFssion oF MOVEABLE PROPERTY sOLD
v Execvrios (O 21, r 79)

(Thtle ) ,
To

‘WHEREAS

has become the puichaser at a public sale in execution of the
decree m the above suit of

now m your

possession,
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possession, you are hereby prohibited from delivermg posses-
sion of the sad to any person except the sad

Grviy under my hard and the seal of the Court, this

day of 19
Judge

No 83

ProHIBITORY ORDER AGAINST PAYMENT oF DEBTS soLD IN BExECU-
TION TO ANY OTHER THAN THE PurRcmEAsER (O 21, r 79)

(Tutle )

To
and to

WHEREAS has
become the purchaser at & public sale in execution of the

decree 1n the above smt of
being debts due from you
to you
, It 15 ordered that you
be, and you are hereby, prohibited from
recelving, and you from malking
payment of, the said debt to any -person or persons excep
the said

G1ven under my hand and the seal of the Court, this

day of 19
Judge

No 84

ProHIBITORY ORDER AGAINST THE TRANSFER OF SHARES SOLD IV
Execurron (0O 21, r 79)

(Tutle

To
and , Secretary of

Corporation

WHEREAS has become the purchaser
at a public sale 1 execulion of the decree, 1n the above s,

¥
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of certam shares in the above Corporation, that 1s to say, of
standing 1 the name of you

, Ib s

7
ordered that you
be, and you are hareby, prohibited from making
any transfer of the said shares to any person excepb the said
, the purchaser aforesaid, or from receiving
any dividends thereon, and you
, Secretary of the said Corporation, from permitting
any such transfer or making any such payment to any person
except the said
the purchaser aforesaid

G1vEN under my hand and the seal of the Court, this
day of 19

Judge

No 35

CERTIFICATE T0 JUDGMENT-DFBTOR AUTHORIZING HIM TO MORTGAGE,
LEASE on sELL PropErTy (O 21, r 83)

(Tutle )

WHEREAS 1n execution of the decree passed 1n the above
suit an order was made on the day of
19 , for the sale of the under-
mentioned property of the judgment-debtor

, and whereas the Court has, on the application
of the said judgment-debtor, postponed the seid sale to enable
him to raise the amount of the decree by mortgage, lease or

private sale of the said property or of some parb thereof

This 13 to certify that the Court doth hereby authorze
the said judgment-debtor to make the proposed mortgage,
lease or ssle within a period of
from the date of this certificate, provided that all momes
payable under such mortgage lease or sale shall be paid into
this Court and not to the said judgment-debtor

GIVEN
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G1ven under my hand and the seal of the Court, this
day ot 19

Description of property
Judge

No 36

No1ice To sHOwW CAUSE WHY SALE SHOULD NOT BE SET ASIDE
(0 21, 12 90, 92)
-

(Tutle )
To

WaEREAS the under-mentioned property was sold on the
day of 19 , n execution

of the decree passed i the above-named swit, and wheleas

, the decree-holder [07 judgment-debtor]

has applhed to this Court to set aside the sale of the said

property on the ground of a matenal wregulanty [or fraud]
in publishing [or conducting] the sale, namely, that

Take notice that if you have sny cause to show why the

saxd application should not be granted, you should appea:

with your proofs m {his Court on the day of
19, , when the said application will be

heaid and deterrmuned
GIveny under my hand and the seal of the Court, this
day of 19
Description of property
Judge

No 37

Notick To sHOw CAUSE WHY SALE SHOULD NOT BE SET ASIDE
(O 21, rr 90 92)

(Title )
To

WHEREAS |
of the under-mentioned propeity sold on the

, the purchaser

day
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day of 19 , i execution of
the decree passed i the above-named swib, has appled to
this Court to set aside the sale of the said property on the
ground that , the
judgment-debtor, had no saleable interest theremn

Take notice that if you have any cause to show why the
said application should not be granted, you should appear with
your proofs in this Court on the
day of 19 , when the said application
will be heard and determined

GiveNy urder my hand and the seal nf the Court, this
‘ day of 19

Description of property.

Judge

No 38

CeRrTIFICATE OF SALE or LaAnD (O 21, r 94)

(Tutle ) .
Ta1s 18 to certify that hag been declared
the purchaser at & sale by public auction on the
day of 19 of

m execution of
decree 1 this swit, and that the said sale has been duly
-confirmed by this Court

Grven under my hand and the seal of the Cowrt, this
day of 19

Judge

No 89
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No 39

ORDER FOR DRLIVERY TO CERTIFIED PURCHASER OF LAND AT A
Sare v Execution (O 21,1 95)

(Tetle )

To
The Baihff of the Cowmt

‘WHEREAS has become

the certified purchaser of at a

sale 1n execution of decree in smt No of 19 ,
You are hereby ordered to put the said )
the certified purchaser, as aforesard, 1 possession of the

same

Grvey under my hand and the seal of the Court, this
day of 19

Judge

No 40

SUMMONS TO APPEAR AND ANSWER CHARGE or OBSTRUCTING
Execurion oF Decree (0 21, r 97)

(Title )
To
‘WHEREAS , the
decree-holder m the above suib, has complammed to this Court
that you have resisted (or obstructed) the officer charged with
the execution of the warrant for possession

You are hereby summoned to appear in this Court on the
. day of 19 , at AM,
to answer the said complamnt
Grvexy under my hand and the seal of the Court, this
day of 19
i Judge
No 41
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No 41
Warnrant oF Commrrrar, (O 21, r 98)
(Title )
To )
The Officer m. Charge of the Jail at

WHEREAS the under-mentioned property bas been decreed
to , the plamntiff in this swt, and whereas the Court
18 satisfied thab without any just cause resisted [or
obstructed] and 18 shill resisting [or obstructing] the sad

. obteining possession of the property, and
whereas the said has made application to this Court
that the said be committed to the civil prison,

You are hereby commanded and requred to take and
receive the said into the eivil prison and to
keep him 1mprisoned therein for the period of days

GiveN under my hand and the seal of the Court, this
day of 19

Judge

No 42
AvutHORITY OF TEE COLLECTOR TO STAY PUBLIC SALE OF Laxp
(Section 72)
(Tatle )

To
, Collector of

SIr, )

In answer to yow ecommunication No , dated

» representing thab the sale in execution of the

decree 1n this suit of land situate withm your
district 18 objectionable, I have the honour to mform you
that you are authorized to maske provision for the satisfaction
of the said decree 1n the manner recommended by you

I have the honour to bs,
SIr,
Your obedient Servant,
Judge
APPENDIX F
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APPENDIX F

SUPPLEMENTAL PROCEEDINGS

No 1

WARRANT OF ARREST BEFORE JUDGMENT (O 38, r 1)

(Thtie )
To
The Bailiff of the Court

WHEREAS , the plamtiff m the above
suth, claims the sum of Rs as noted i the margmn
and has proved to the satisfac-
Prieipal tion of the Court that there 1s
Interest probable cause for believing

that the defendant
Costs 18 about to »
These are to command you to
Total |7 | demand and receive irom the
sad the sum
of Rs as sufficient
to satisfy the plamtiff’s claum, and unless the said sum of
Rs 13 forthwith dehivered to you by or on behalf of
the said , to take the sad mto custody,

and fto bring him before this Court, in order that he may
show cause why he should not furmsh security to the amcunt
of Rs for his personal appearance before the Court,
until such fime as the said swt shall be fully and fnally
disposed of, and until satisfaction of any decree that may
be passed agsnst him m the suit

Givexy under my hand and the seal of the Court, this
day of 19

Judge

No 2.
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No 2

SECURITY FOR APPEARANCE OF A DEFENDANT ARRESTED BEFORE
Jupemext (O 88, r 2)

(Title )

WaEREAS at the instance of , the plambtiff

in the above suit, the defendant, has been
arrested and brought before the Court,

And whereas on the falure of the said defendant to show
cause why he should not furmsh security for his appearande,
the Court has ordered him to furmsh such secunty

Therefore I have voluntarily become-
surety and do hereby bind myself, my hews and executors, to
the saild Court, that the said defendant shall appear at any
time when calléd upon while the swt 18 pending and until
satisfaction of any decree that may be passed agsinst him in
the said swb, and 1in default of such appearance I bmd'
myself, my heirs and executors, to pay to the said Court, at
its order, any sum of money that may be adjudged against
the said defendant in the said swmt

Witness my hand at this day of
19

(Signed)
Witnesses
1
2

. No 8

SuMMoNS To DEFENDANT TO APPEAR ON SURETY'S APPLICATICN
vor Drscuarce (0 38, r 8)

- (Tutle)
To
WHEREAS , who became surety on the
day of 19 for your appearance 1n the above

swt, has applied to this Court to be discharged from his
obligation

You
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You are hereby summoned to appear m this Court mn
person on the day of 19 , at AM,
“when the said application will be heard and determined

Grvex under my hand and the seal of the Court, this

day of 19
Tudge
No 4
Orper For Commirrar (O 388, r 4)
(Tetle )
To
‘WHEREAS , plamtiff in this swt, has made apph-

cation to the Court that security be taken for the appearance
of , the defendant, to answer any judgment that may
be passed agamnst him in the swit, and whereas the Court has
called upon the defendant to furmish such secunby, or to

offer a sufficient deposit 1 leu of secunty, which he has
failed to do, 1t 13 ordered that the said defendant

be committed to the civil prison until the decision of the

suth, or, 1f judgment be pronounced agamnst him, untdl
satisfaction of the decree

GiveN under my hend and the seal of the Court, this
day of 19

Judge

No 5

ATTACHMENT BEFORE JUDGMENT, WITH ORDER TO CALL FOR
SEcuriTY ForR FurriLmentT oF Decree (O 38, r 5)

(Tutle)
To

The Bailiff of the Court

WIIEREAS has proved to the satisfaction of
the Court that the defendant in the above suib

Thess
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These are to command you to call upon the said defend-
snb on or before the day of 19 etther to
furmsh secunty for the sum of rupees to produce-
and place at the disposal of this Court when required
or the value thereof, or such portion of the value
cient to satisfy any decree that may be paased
against him, or to appear and show cause why he should
not furmsh security, and you are further ordered to attach
the said and keep the same under safe and se: ure
custody until the further order of the Court, and you are
further commanded to return this warrant on or before the

day of 19 , with an endorsement certi~
fying the date on which and the manner i which it has
been executed or, the reason why 1t has not been executed

as mauy be suffi

Given under my hand and the seal of the Court, thi
day of 19

Judge

No 6
SEcURITY FOR THE PRODUOTION OF PROPERTY (O 98, r §).

(Tatle )

WEDREAS at the instance of , the plamtifi m the
above suit, the dcfendant has been directed by
the Court to furmsh security in the sum of Rs to-
produce and place at the disposal of the Court the property
specified in the schedule hereunto annexed,

Therefore 1 have voluntamly become surety and
do hereby bind myself, my hews and executors, to the samid'
Court, that the said defendant shall produce snd place at the
disposal of the Court, when required, the property specified
in the said schedule, or the value of the same, cr such
portion ‘thereof as may be sufficient to setisfy the decree;
and m default of his so domng, I bind myself, my heirs and
executors, to pay to the said Court, ot its order, the smd
sum of Rs or such sum not exceeding the
said sum as the said Court may adjudge

Schedule
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Schedule
Witness my hand at this day of
19 i
(Signed)
Witnesses
1
2
No 7

ATTACHMENT BEFORE JUDGMENT, 0N PROOF oF FAILURE TO
FUrNisH Srovritry (O 88, r 6)

(Title)

A)

To
The Baihff of the Court

WHEREAS , the plamfiff m this swt, has
applied to the Court to call upon . the

-defendant, to furmsh security to fulfil any decree that may
be passed agamst him n the suit, and whereas the Court has

called upon the said to furmish such security,
which he has faled to do, These are to command you to
attach , the property of the said >

and keep the same under safe and secure clstody until the
further order of the Court, and you are further commanded
to 1eturn this warrant on or before the day of

19 , with an endorsement certifying the date om
which and the menner m which 1t has been executed, or the
reason why 1t hag not been executed

Grveny under my hand and the seal of the Cowt, this
day of 19

Judge

No 8
TeMporary INJuNcTIONS (O 89, r 1)
(Thile )

Upon motion made unto this Court by , Pleader
of [or Counsel for] the plamtiff A B, and upon reading the

petition
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i -

petition of the said plamtiff in this matter filed [this day\]
[or the plamnt filed in this swt on the day of
» or the wntten statement of the said plamtiff filed

on the day of
] and upon hearmng the ewidence of .
and m support thereof [if after notice

and defendant not appearing add, and also the ewidence of
. as to service of notice of this motion
upon the defendsnt C D] This Court doth order that
an mjunction be awarded to restram the defendant C D,
his servants, agents and workmen, from pulling down, or
suffering to be pulled down, the house in the plamt mm the
said swt of the plantiff mentioned [or mn the written state-
ment, or pefition, of the plamtiff and evidence at the
hearng of this motion mentioned], bemng No 9, Oilmongers
Street, Hindupur, 1 the Taluk of
and from seling the materials whereof the said house 1s
composed, until the hearing of this swt or until the further
order of this Court

Dated this day of
Judge

T

Where the wmjunction 18 sought to restram the nego-
tistion of a note or bill, the ordemng part of the order may
run thus —] = .

ki * »

. - to restramn the defendants and

from parting with out of the custedy of them or any of
them or endorsing, assigmng or negotiating the promissory
note [or bill of exchange] mn question, dated on or about
the , ete, mentioned 1 the
plamtifi’s plamt [or petition] and the evidence heard at
this motion unfil the hearing of this swt, or until the
further order of this Court

<

. [In Copynght cases] to restrain the
defendant C D, his servants, agents or workmen, from
printing, publishing or vending & book, called
, or any part thereof, until the, ete

[Where part only of a book 15 to be restianed]

to
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to restramn the defendant C D, his servants,
agents or workmen, from printing, publishing, sellmg or
otherwise disposing of such parts of the book m the planb
[or petition and evidence, etc] mentioned to have been
published by the defendant as heiewafter specified,
namely, that part of the said book which 1s entitled
and also that part which 1s entitled

[or which 1s contamned m page to page
both. mnclusive] untal , ete
[In Patent cases] to restramn the defendant

C D, s agents, servants and workmen, from walng
or vending any perforated bricks [or as the case may be]
upon the principle of the inventions in the plamtiff’s plamt
[or petition, ete, or wniten statement, etfc,] mentxone_d,
belonging to the plamtiffs, or either of them, dwiing the
remainder of the respective terms of the patents m the plan-
tiffi’'s plant [or as the case may be] mentioned, and from
counterferting, imitating or resembling the same 1nventions,
or either bf them, oo making any addition thereto, or subtiae-
tion therefrom, untdl the hearng, ete

[In cases of Trade marks) to restramn the
defendant C D, his servants, agents or workmen, trom
seling, or exposing for sale, or procuing to be sold, any
composition or blacking [or as the case may be] described as
or purporting to he blacking manufactuied by the plamhff
A B, m bottles having affixed thereto such labels as m the
plamtiff’s plamt [or petition, etc ] mentioned, o1 any other
labels so contrived or expressed as, by colourable imitation
or otherwise, to represent the composition or blaching sold
by the defendant to be the same as the composition or
blacking manufactured and sold by the plamtiff A B, and
from using trade-cards so contrived or expressed as to 1e-
present that any composition or blacking sold or proposed to
be sold by the defendant 15 the same as the composition or

blackimg manufactuied or sold by the plamtiff A B, untl
the, ete

[To restramm a partner from 1 any way wmterfering m the
business)

to restrain the defendant C D, his agents
end servants, from enterng 1nto any contract, and from

N
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accepting, drawing, endorsing or negotiating any bill cf ex

change note or wriiten security mn the name of the partner-

ship-firm of B and D, and from contracting any debt,
buyng and selhng any goods, and from making or entering
mnto any verbal or written promise, agreement or undertakirg,
and from domng, or causing to be done, any act, m the name
or on the credit of the said partnership-firm of B and D,
or whereby the said partnership-firm can or may n anv”
manner become or be made lhable to or for the payment of
any sum of money, or for the performance of any contract,
promise or undertaking until the, ete

e ettt

No 1[9]

APPOINTMENT of A Recerver (0O 40, r 1)

(Tutle )
To
WHEREAS has bean attached n execulion
of a decree passed 1n the above swit on the day of
19 , m favour of » You are hereby (subject to your

giving security to the satisfaction of the Court) appointed
receiver of the said property under Order XL of the Code of
Civil Procedure, 1908, with full powers under the provisions
of that Order

You are required to render & due and proper account of
your receipts and disbursements 1n respect of the smd
property on You will be entitled to remunera-
tion at the rate of per cent upon your receipts
under the authority of this appointment

Gey under my hand and the seal of the Court, this
day of 19
Judge
Ne 1101.

'Forme 8 and 7 wera renumbered 9 and 10 respectivelv, by 8 £ and
Sch I of the Repealing and Amending Act, 1914 (10 of 1914)

- 7 418
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No 1{10]

Bonp To BE GIVEN By RECEVER (O 40, r 3)

(Tutle )

Know all men by these presents, that we, and
and , are jomntly and severally bound to

of the Cowrt of m Rs to be

pad to the sad or his successor m office for the
time bemng For which payment to be made we bmnd our-
selves, and each of us, 1 the whole, our and each of our hews,

executors and admumstrators, jomtly and severally, by these
presents

Dated this day of 19

Whereas a plamt has been filed mn this Court by
agansh for the purpose of [here wnsert the object
of suit]

And whereas the ssid has been appomted, by
order of the above-mentioned Court to receive the rents and
profits of the mmmoveable property and to get m the outstand-
ing moveable property of m the said plamnt named

Now the condition of this oblgation 1s such, that if the
above-bounden shall duly account for all and every
the sum and sums of money which he shall so receive on
account of the rents and profits of the immoveable property,
end m respect of the moveable property, of the said
et such periods as the sad Court shall appomt, and shall
duly pay the balances which shall from time to tume be
certified to be due fiom him as the sad Court hath directed
or shall hereafter direct, then this obhgation shall be voud,
otherwise 1t shall remam mn full force

Signed

and delivered by the above-bounden m the pue-
sence of

Note —If deposit of money 1s made, the memorandumn
thereof should follow the terms of the condition of the bornd

APPENDIX G

1 Forms 6 and 7 were renumbered 9 and 10, respectively, by s 2 and
Sch [ of the Repealing and Amending Act, 1914 (10%? 191‘3’ d
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APPENDIX G,
APPEAL, REFERENCE AND REVIEW

No 1
Mewmoraxpun oF Appear (O 41, r 1)
(Title )
"The

above-nained appeals to the
Court at from the decree of
m Swt No of 19 , dated the
day of 19 , and sets forth the following

grounds of objection to the decree appealed from, namely —

) No 2

SECURITY BOND Tp BE GIVEN ON ORDER BEING MADE TO STAY
Exeourion or Decree (O 41, r §)

(T1tle )
To

Tris security bond on stay of execution of decree executed
by witnesseth —

That , the plamfiff m Swt No - of 19 ,
having sued , the defendant, mn this Court and a
decree having been passed on the day of 19
mn favour of the plamntiff, and the defendant having pre-
ferred an appeal from the sad decree mm the Court,

the sad appeal 1s still pending

Now the plamntiff decree-holder having applhied to execute
the decree, the defendant has made an application praymng
for stay of execution and has been called upon to furmsh
securtty Accordingly I, of my own free wll, stand
security to the extent of Rs , mortgaging the pro-
perties 8pecified mm the schedule hereunto annexed, and cove-
mant that 1f the decree ot the first Court be confirmed

or
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or vacied by the Appellate Court the said defendant shall
duly act m accordance with the decree of the Appellate
Court and shall pay whatever may be payable by him there-
undei, and if he should fail therein then any amount so
payable shall be realized from the properties hereby incrt-
gaged, and if the proceeds of the sale of the said properties
are msufficient to pay the amount due, I and my legal

1epresentatives will be personaily hable to pay the balance

To this effect I execute this secunty bond this day
of 19
Schedule

Witnessed by I Segned)

1

2

No 3
SECURITY BOND TO BE GIVEN DURING THE PENDENCY OF
ArrEa. (O 41,1 6) -
(Ttle )
To

Trrs secwnity bond on stav of execution of deciee exccube
ed by witnesseth — -

That , the plamtiff in Swt No of 19
having sued , the defendant, in this Court and a
decree having been passed on the day of 19
m favour of the plamtiff, and the defendant having preferied
an appeal from the said decree m the Court,

the said appeal 15 still pending

Now the plamtiff decree-holder ha.
tion of the said deciee and has been caslleiclipIx)xl;;i ft?)r fe:‘;(l‘li.
securtty  Accordingly I, of my own fiee will ul S(;
security to the extent of Rs » mortgagin ’theb af
peities  specified 1  the schedule hereunto znngexed ]zu?d
covenant that if the decree of the first Court be reversed or

499 varied
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varied by the Appellate Court, the plamntiff shall restore any
property which may be or has. been taken m execution
of the said decree and shall duly aet in accordance with the
decree of the Appellate Court and shall pay whatever may
be payable by lum thereunder, and if he should fail therein
then any amount so payable shall be realized from the pro-
perties hereby mortgaged, and 1if the proceeds of the sale of
the said properties are msufficient to pay the amount due,
I and my legal representatives will be personally -hable to
pay the balance To this effect I execute this secumty bond
this day of 19 )

Schedule
Witnessed by (Signed)
1
9 -

No 4

Security For Costs oF Arpear (O 41, r 10)

(Tutle)

To

Tms security bond for costs of appeal executed by
witnesseth — N

This appellant has pieferred an appeal from the decire
m Suit No of 19 , aganst the respondent, and has
been called upon to furmsh security Accordingly I, of my
own free will stand secunty for the costs of the appeal,
mortgaging the properties specified 1n the schedule hereunto
ennexed T shall not transfer the said properties or any
part thereof, and in the event of any default on the part of
the appellant, I shall duly carry out any order that may
be made against me with regard to payment of the costs of
appeal Any amount so payable shall be realized from ihe
properties hereby mortgaged, and if the proceeds of the sale
of the said properties are insufficient to pay the amount due,
1 and my legal representatives will be personally lable to

pay
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pay the balance To this effect I execute this security bond

this day of 19
Schedule
(Signed)
Witnessed by
1
2

No 5

IntivatioN To LOWER COURT OF ADMISSION OF APPEAL.
(O 41, r 13)

(Title )
To
You are hereby diwrected to take notice that

the m the above suit, has preferred an appeal to thl&
Court from the decree passed by you theren on the
day of 19

You are requested to send with all practicable despatch all
material papers m the sub

Dated the day of 19

Judge
No 6

Norice To RTsPONDENT OF THE DAY FIXED FOR THE HEARING
oF THE AprrEAL (0 41, r 14)

(Trtle )

AppEAL from the of the Court of
dated the day of 19
To

Respondent
TARE notice that an appeal from the decree of
m this case has been presented by and 1egistered

1>
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in this Court, and that the day of
19 has been fixed by this Court for the hearmg of this
appeal

If no appearance 18 made on your behalf by yourself,
your pleader, or by some one by law suthorized to act for
you m this appeal, 1t will be heard and decided mn your
absence

GrveN under my hand and the seal of the Court, this
day of 19

Judge

[Note —If & stay of execution has been ordered, mtima-
tion should be given of the fact on this motice ]

No 7

Norice To A ParTY To A Suir NoT MADE A PaAmTY TO THF
ArpEAaL BUT JOINED BY THE COURT A8 A RESPONDENT

(O 41, r 20)
(Title )
To \
WHEREAS you were a party m swt No of
19 , m the Court of , and whereas the

has preferred an appeal to this Court from the
decree passed agammst him in the said swit and 1t appears to
this Court that you are interested in the result of the said
appeal

This 18 to give you notice that this Court has directed you
to be made a respondent mn the said appeal and has adjourned
the hearing thereof till the day of
19 , at AM If no appearance 18 made on
your behalf on the said day and at the said hour the appeal
will be heard and decided 1n your absence

GIvEN under my hand and the seal of the Court, this
day of 19
Judge
- No &
425
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No 8

MeMoranDUM OF Cross OssEction (O 41, r 22)
(Thtle )

WaErEAs the has preferred an appeal to
the Court at fiom
the decree of m Swt No of 19 ,
dated the day of 19 , and whera-
as notice of the day fixed for hearing the appeal was served
on the on the day of 19 ,
the files this memorandum of cross objec-

tion under rule 22 of Order XLI of the Code of Ciwil Proce-
dure, 1908, and sets forth the following grounds of objection
to the decree appealed from, namely —

No 9

DecreE v AppeaL (O 41, r 85)

(Tutle)
Appeal No of 19 from the deaee of the
Cowrt of dated the , day of
19
Memorandum of Appeal
p Plantiff
Defendant
The above-named a
ppeals to the
Court at from the decree of m the
above suit, dated the day of 19,
for the following reasons, namely ——
This appesl coming on for hearing on the day of
19, before , m the vresence
of for the appellant and of for

the respondent, 1t 18 ordered—

' The costs of this appeal, as detailed below, amounting to

Rs , are to be pad by The costs of the orginal
sutb are to be paid by

- Giver under my hand this day of

Judge
Costs
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Costs of Appeal

Appellant Amount Respondent Amount

1 Stan p for memoran Stamp for power

dum of appeal.
Do for petition
2 Do for power
Service of processes
3 Service of processes
Pleader’s fee on Rs
4 Pleader’s fee on Rs

Total
Total

No 10

APPLICATION TO APPEAL wn formd paupens (0 44, r 1)
(Title )

I the above-named, pre-
sent the accompanymg memorandum of appeal from the

decres in the above suit and apply to be allowed to appeal
as a pauper

Annexed 18 & full and true schedule of all the moveahle

and immoveable property belonging to me with the estimat.
ed value thereof N

~

Dated the day of 19

(Signed)

Note —Where the application 15 by the plantiff he should
state whether he applied and was a'lowed to sue 1n the Court
of first instance as a pauper

- No 11
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No 11

Norice oF APPEAL in formd paupens (0O 44, r 1)

(Tutle )

WaEREAS the above-named _ has apphed to be
allowed to appeal as a pauper from the décres m the above
swt dated the day of 19 and
whereas the day of 19 has been fixed

for hearing the application, notice s hereby gven to you
that if you deswe to show cause why the applicant should nob
be allowed to appeal as a pauper an opportumby will be given
to you of doing so on the afore-mentioned date

Giver under my hand and the seal of the Court, this
day of 19

Judge

No 12

NOTICE TO SHOW CAUSE WHY 4

CERTIFICATE OF APPEAL TO THE
Kme w Couwomw smourp n

OF BE GRANTED (O 45, r 38)

(Tutle )
To

Taxe notice that
has apphed to this Court for g certificate that as
amount or value and nature th
ments of section 110 of the C
that 1t 15 otherwise a fit on

regards
e above case fulfils the requue-
ode of Civil Procedure, 1908, or

e for appeal to His Majesty m
Counec1l
The day of 19 1s fixed for you to
show cause why the Court should not grant the ocertificate
asked for
Grven under my hand end the geal of the Court, this
day of 19
Registrar

No 13.
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No 13

NOTICE TO RESPONDENT OF ADMISSION OF APPEAL TO THE
Kwe w Couver (0O 45, ¢ 8

(Title )

To

‘WHERBAS .. , the

m the above case, has furnished the secunty and

made the deposit required by Order XLV, rule 7, of the Code
of Civil Procedure, 1908

Take notice that the appeal of the smd to His

Majesty 1n Couneil has been admitted on the day of
19
Given under my hand and the seal of the Court, this
day of 19
Regstrar
No 14

Norice To sHow CAUSE WHY A REVIEW SHOUD NoT BE
GRANTED (O 47, r 4)

(Title )
To

TARE notice that has_gpplied to this Court
for a review of its deciee passed on the day of
19 in the above case The day of
19 18 fixed for you %o show cause why the Court should
not grant a review of its decree in this case

Given under my hand and the seal of the Court, this
day of 19

Judge
APPENDIX H
429
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APPENDIX H

MISCELLANEOUS

No 1

AGREEMENT oF PARTIES AS TO ISSUES TO BE TRILD
(O 14, r 6)

(Title )

WaEeRrEAS we, the patfies m the above swib, are agieed
as to the question of fact [or of law] to be decided belween us
and the pomnt abt 1ssue between us 1s whether a claim found-
ed on a bond, dated the day of
19 and filed as Exdbit m the said swit, 18
or 18 not beyond the statute of humtation (or state the pont
at 1ssue whatever 1t may be)

We therefore severally bind ourselves thal, upon the
finding of the Court in the negative [or affirmative] of such

1ssU8, will pay to the sad the suw
of Rupees (or such sum as the Cowmt shall hold
to be due thereon), and I, the said , will accept
the said sum of Bupees (07 such sum as

the Court shall hold to be due) i full satisfaction of ny
claim on the bond aforesaxd [or that upon such hnding 1,

the said will do o1 abstan from downg, ete,
ete ]
Plaintiff
Defendant
Witnesces ~—
1
2 -
Dated the day of 19
N> 2

430
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No ¢

NOTICE OF APPLICATION FOR THE TRANSFER OF A SUIT T6
axorHer CourT For TRIAL  (Section 24 )

In the Court of the Ihstrict Judge of

No of 19
Wnereas an application, dated the day of
19 has been made to this Court by
the m Swt No of 19 now
pending 1n the Court of the at » m which
18 plamntiff and 18 defendant, for
the transfer of the swt for trial to the Court of the
at ’
you are hereby informed that the day of
19 has been fixed for the hearing of the application,

when you will be heard f you desire to offer any objection
to 1t

Given under my hand and the seal of the Court, this
day of 19 .

Judge

No 8
Norice or Payment iNto Courr (O 24, r 2)
(Title)

Taxe notice that the defendant has paid 1nto Court
Rs snd says that that sum 18 sufficient to satisfy
the plamtiff’s elaim 1n full

X Y, Pleader for the defondent

To Z, Pleader for the plambiff - -
No 4
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No 4

NoTior T0 sHow causk
(Tatle )

(GENERAL FORM )

To

WHEREAS the above-named
has made application to this Court that
You are hereby warned to appear in this
or by a pleader duly mstructed on the
day of 19 | at o’clock m the

forenoon, to show eause agamst the application, falling

wherem, the said application will be heard and determmed
ex parte

. 's

Court mm person

GrveN under my hand and the seal of the Court, this

day of 19 ’
Judge
No 5
i
PLAINTIFY 0O 13, r 1
Y
List oF DOCUMENTS PRODUCED B s ( , )
(Tetle)
Date, 1f any,
No | Description of document | which thedocu| Signature of party or
ment bears pleader
1 2 3 4

No ¢
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No 6

Notice To PARTIES OF THE DAY FIXkD FOR ExXAMINATION OF

A WITKLSS ABOUT TO LEAVE THE JUrispicTion (O 18,
r 16)

(Tatle )

To
plamntiff (or defendant)

WHEREAS 1n the above st application has been made 1o
the Court by that the examimmation of -

, & witness required by the said , 10
the said smt may be taken immediately, and i1t has been
shown to the Court’s satisfaction that the said witness 1s
about to leave the Court’s jurisdiction (or any other good and
suffictent cause to be siated)

TaEE notice that the exammafion of the smd witness

~ will be taken by the Court on the day
of 19

Dated the -  day of 19

Judge

No 7

COoMMISSION TO EXAMINE ABSENT WITNESS (O 26, r 4, 18)
(Title )
Ta

WaEREAS the evidence of 18 requred by the
m the above swt, and whereas , you are
requested to take the ewidence on interrogatories [or vivd

voce| of such witness , and you are hereby
appomnted Commissioner for that purpose The evidence

will be taken m the presence of the parties or their agents if
in attendance, who will be at liberty to question the wiiness
on the ponts specified, and you are further requested to
make return of such ewidence as soon as 1t may be taken
Process to compel the attendance of the witness will be
mssued by any Court having jumsdiction on your apphedtion

A sum
‘ 433
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A sum of Rs , being your fee in the above, 15 here
with forwarded

Givey under my hand and the seal of the Court, thus
day of 19

Judje

No 8

LETTER OF REQUEST (O 26, r 5)
i (Tutle )

(Heading —To the President and Judges of, etec, etc, or
a8 the case may be)
WHEREAS & swit 15 now pending .n the
m which 4 B 1s plamtifi and ¢ D 18 defendant, And n
the said swit the plamtiff claims -

(Abstract of claim)

And whereas 1t has been represented to the said Court
that 1t 1s necessary for the purposes of justice and for the
due determination of the matters dispute between the
parties, that the following persons should be examined ag
witnesseg upon oath touching such matters, that 1s to say

E F, of
G H, of and

I J, of

And 1t appearing that such witnesses are resident within
the jurisdiction of your honourable Court,

Now I , 85 the of the smd Court,
have the honour to request, and do hereby request, that for
the reasons aforesaid and for the assistance of the said Court,
Jou, as the President and Judges of the said , Or
Some one or more of you, will be pleased to summon the said
Witness (and such other witnesses as the agents of the said
Plamtit and defendant shall humbly request you mn wribng
80 to summon) to attend ab such time and place as you sheli
appomnt before some one or more of you or such other person
83 according to the procedure of your Court 1s competent to
take the exammation of witnesses, snd that you wil cause

such witnesses to be exarmned upon the terrogatories
which

434
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which accompany this letter of request (or viwvd voce) touch-
ang the said matters in question 1n the presence of the agents
of the plantiff and defendant, or such of them s shall, on
due notice gven, attend such exammation ~

And I further have the honour to request that you will be
peased to cause the answers of the said witnesses to be
reduced mto wnbting, and all books, letters, papers and
documents produced upon such examation to be duly
amarked for identification, and that you will be further pleased
to authenticate such examination by the seal of your tribunal,
or 1n such other way as 1s in accordance with your procedure,
and to return the same, together with such request mn wuting
if any, for the examination of other wituesses to the sad
Lourt

(Note —If the request 18 directed to a Foireign Court, the
words ‘‘through H.s Majesty’s Secretary of Sta.e for Forergn
Affars for transmussion” should be mse.ted after the words
“‘other witnesses” m the last line of this toim )

No 9

CoMMISSION FOR A LOCAL INVESTIGATION, OR TO ETAMING
Accounts (O 26, rr 9, 11)
(Title )
To
WuEREAS 1t 15 deemed requisite, for the purposes of this
swt that a commission for

should be 1ssued, You are hereby appointed
Commussioner for the purpose of

Process to compel the attendance before you of any wib-
oesses, or for the production of any documents whom or
which you may desire to examune or nspect, will be 1ssued by
any Court having jursdiction on your application

A sum of Rs , bemng your fee mn the above,
w herewmith forwarded

Givey-under my hand and the seal of the Court, this
day of 19

Judge
No 10
435
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No 10

CoMMISSION TO MARE A ParriTion (0 26, r 13)
{(Talle)

To

WHEREAS 1t 15 deemed requsite for the purposes of this
swh that a commussion should be issued to make the perti-
tion or sepatation of the property specified m, and according
to the mghts as declared i, the decree of this Court, dated
the day of 19 , You are hereby
appomnted Commussioner for the said purpose and are directed
to make such mquiry as may be necessary, to divide the said
property accordmng to the best of your skill and judgment m
the shares set out 1 the said decree, and fo allot such shares
1o the several parties You are hereby authorized to award
sums to be paid to any party by any other party for the pur-
pose of equahzing the value of the shares

Process to compel the attendance before you of any
witness, or for the production of any documents, whom or
which you may desire to examine or inspect, will be issued
by any Court having jurisdiction on yow application

A sum of Rs , bemng your fee in the above,
18 herewith forwarded

Grvexn under my hand and the seal of the Court, this
day of 19

Judge

No 11

Norice To Minor DEFENDANT AND GuArpIAN (O 32 r 3)

Thtle
To ( )
Mwmor Defendant

Natural Guardian

WHEREAS an application has been presented on the part
of the plamtiff i the above swt for the appomntment of a
guardian
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guardian for the swt to the minor defendant, you, the said

mmor, and you (1) , are hereby required
to take notice that unless within days fiom 5'1) He
the service upon you of thie notice, an application 1§ made ,,32;’3‘72
to this Court for the appomtment of you (1) or of

some friend of you, the minor, to act as guardian for the
smbt, the Court wall proceed to appomt some other person

to act as a gusrdian to the mmor for the purposes of the
said swb

Grven under my hand and the seal of the Court, this
day of 19

Judge

No 12

NOTICE To OPPOSITE PARTY OF DAY FIXED FOR HEARING
EVIDENCE OF PAUPERISM (O 83, r 6)

(Tutle ) )
To

WHEREAS has
applied to this Court for permigsion to instibute a st
against

mn formd paupens under Order XXXIII
of the Code of Civil Procedure, 1908, and whereas the

Sﬁ)urt 8ee8 no reason to reject the application, and wheieas
e

day of 19 has been fixed for
recewving such evidence as the applicant may sadduce 1n
proof of Mis pauperism and for hearing any ewidence which
may be adduced m disproof thereof

Notice 18 hereby given to you under rule 8 of Order
XXXIII that m case you may wish to offer sny ewidence to

disprove
- 487
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disprove the pauperism of the applicant, you may do so on

appearing m this Court on the said day of 19
Givexy under my hand and the seal of the Court, this
day of 19
) Judge
No 13

NOTILE TO DUPETY OF HIS LIABILITY UNDER o DDCCREE
(Section 145)

(Tutle )
1o
WEEREAS you did on become
Liable as surety for the perfuormance of any decree wkhich
might be passed agamst the sad defendant m the
above suib, and whereas a decrce was passed on the
day of 19 agomst the said
defendant for the payment of , and wheteas

application has been made for execution of the smd decree
against you

Take notice that you are heieby required on or bhefore the
day of 19 to show cause

why the said deciee should not be executed agamst you, and
if no sufficient cause shall be, within the time specified,
shown to the satisfaction of the Court, an order for 1ts
execution will be forthwith issued in the terms ot the sad
application

GiveN under my hand and the seal of the Court, tlus
day of 19

Judge
No U4
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THE SECOND SCHEDULE.

ARBITRATION

Arbitration 1in Suits
1. (I) Where 1n any swit all the parties interested agree fﬁ?ﬁi%gply
that any matter in difference between them shall be referred [ofordere
to arbitration, they may, at any time before judgment 18
pronounced, apply to the Court for an order of reference

(2) Every such appheation shall be in wnting and shall state
the matter sought to be referred ‘

2. The arbitrator shall be sppomnted 1n such manner as may Appolntiment
be sgreed upon between the parties

8 (1) The Court shall, by order, refer to the arbitrator the Jroerof

matter m difference which he 1s 1equired to determune, and
shall fix such time as 1t thinks reasonable for the making of
the award, and shall specify such time m the order

(2) Where a matter 1s referred to arbitration, the Court shall
not, save in the manner and to the extent provided imn this
schedule, deal with such matter 1n the same swib

4 (1) Where the reference 1s to two or more arbitiators, Trhers réforence
provision shall be made 1n the order for a difference of opinion more, Order to

among the arbitrators— diffotence of
pinlon

(a) by the appomntment of an umpire, or

(b) by declaring that, 1f the majonty of the arbitrators
agree, the decision of the majonty shall prevail, or

(c) by empowering the arbitrators to appomnt an umpire, o1

(d) otherwise as may be agreed between the parties or, if
they cannot agree, as the Court may determine

(2) Where an umpire 18 apponted, the Court shall fix such
time as 1t thinks reasonable for the making of his award in
case he 1s required to act
5. (I) In any of the following cases, namely — Poser of Gotre
appoln
(a) where the parties cannot agree within a reasonable time douiaiorin

with respect to the appointment of sn arbitrator, or
the
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the person appomnted refuses to accept tha office of
arbitrator, or

(b) wheie an arbitrator or umpire—
(1) dies, or

() refuses or neglects to act or becomes incapable of
acting, or

(i) leaves Brtish India mn circumstances showing that
he will probably not return at an early date, or

(¢) where the arbitrators are empowered by the crder of
reference to appomnt an umpire and fail to do so,

any party may serve the other party or the arbitrators, as the

case may be, with a wrnitten notice to appomt an arbitratcr or
umpire

(®) If, within seven clear days after such notice has been
served or such further time as the Court may in each case
allow, no arbitrator or no umpne 1s appointed, as the case
may be, the Court may, on application by the party who gave
the notice, and after giving the other party an opportumty of
bemng heard, appomt an arbitiator or umpwe or make an order

superseding the arbitration, and in such case shall p.oceed with
the swtb

6 Every arbitrator oo umpire appomnted under paragraph 4
or paragraph 5 shall have the like poweis ag 1f his name had
been nserted in the order of reference

7 (I) The Court shall 1ssue the same processes to the paities
and witness whom the arbitiator or umpne deswres to esamine,
as the Court may 1ssue 1 swts tried before 1t

(%) Persons not attending n accordance with such Troeess,
or making any other default, or refusing to give thewr evidence,
or guilty of any contempt to the arbitrator or umpire durmg the
mvestigation of the matters referred, shall be subject to the hike
disadvantages, penalties and punishments, by order of the Court
on the representation of the arbitrator or umpire, as they would
neur for the like offences i swits tried before the Courb

8 Where the aibitrators or the umpire cannot complete
the award withm the period specified m the order, the Court
may, 1if 1t thinks fit, erther allow further time, and from time

to
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’

to time, either before or after the expiration of the period fixed
for the making of the award, enlarge such period, or may make
sn order superseding the arbitration, and in such case shall
proceed with the swt

9 Where an umpire has been appomnted, he may enter on
the reference m the place of the arbitrators,—

(a) 1f they have allowed the appointed time to exﬁlre with-
out malking an award, or

(b) it they have delivered to the Cowt or to the umpire
a notice 1n writing stating that they eannot agree

10 Where an award in a suit has been made, the persons
who made 1t shall sign 1t and cause it to be filed 1n Court, toge-
ther with any depositions and docuinents which have been taken
and proved before them, and notice of the filing shall be given
to the parties

11 TUpon any reference by an order of the Court, the
gibitrator or umpire may, with the leave of the Cowt, state
the award as to the whole or any part theieof n the for
of a special case for the opimion of the Cowt, and the Court
shall deliver its opinion thereon, and shall order such opinon
to be added to and to form part of the award

12 The Court may, by order, modify or correct an
award,—

(a) where 1t appears that a pmt of the award 18 upon a
matter not 1eferred to arbitration and such pa.t
can be sepaiated from the other part and dces
not affect the decision on the matter referied, or

(b) where the award 15 imperfect 1n form, or contains any
obvious error which can be amended without affecting
such decision, or

(¢) where the award contuins a clerical mistake or an error
arising from an aceidental slip or omission

13. The Court may also make such order as it thinks fit res-
pecting the costs of the arbitration where any question arses
respecting such costs and the award contains no sufficient provi-
s1on concerning them

14, The
4438
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Where award 14 The Court may remibt the award or any matter referred
or matter

retl‘]eix;rrea(%iﬁo to arbitration to the reconsideiation of the same aibitrator or
AT on

may be umpue, upon such terms as 15 thinks fit,—

somitted (a) where the award has left undetermmed any of the
matters referred to arbitration, or where it deter-
mines any matter not referred to arbitration, unless
such matter can be separated without aftecting the
« determination of the matters referred,

(b) wheie the award 1s so mdefimite as to be incapable of
execution,

(c) where an objection to the legahty of the award 1s appa-
rent upon the face of 1t

grt%gig for 15. (I) An award remitted under paragraph 14 becomes void

award on fallwe of the arbitrator or umpire to reconsider 1t But no
award shall be set aside except on one of the following grounds,
namely —

(a) cortuption or msconduct of the arbitrator or umpire,

(b) exther party having been guilty of fraudulent conceal-
ment of any matter which he ought to have dis-

closed, or of wilfully misleading or decerving the
arbitrator or umpire,

(¢) the award having been made after the 1ssue of an order
by the Court superseding the arbitration and pio-
ceeding with the swt o1 after the expiration of the

peniod allowed by the Court, or bemng otherwise
mvald

(%) Where an award becomes void or 1s set aside under
clause (I), the Court shall make an oider superseding the
arbitration and m such case shall proceed with the sut

igggm{g ve 16 (I) Where the Court sees no cause to remit the award
award or any of the matters referred to arbitration for reconsideration

in manner aforesaid, and no application has been made to set
aside the award, or the Court has 1efused such application, the
Court shall, after the time fo malking such application has
expred, proceed to pronounce judgment according to the award

(?) Upon the judgment so pronounced a decree shall follow
and no appeal shall e from such decree except 1 so far as
the decree 1s 1n excess of or not 1n accordance with, the award

Order
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Order of reference on agreements to refer

17 (I) Where any persons agree in writing that any differ- Application to
ence between them shall be referred to arbitration, the parties agtsomont t0
to the agreement, or any of them, may apply to any Courb gitration
having junsdiction 1n the matter to which the agreement re-
lates, that the agreement be filed m Court

(2) The application shall be 1 wnting and ghall be num-
bered and regstered as a swt between one or more of the
parties imterested or claiming to be interested as plantaff or
plamtiffs, and the others or other of them as defendants or
defendant, 1f the application has béen presented by all the
parties, or, if otherwise, between the applicant as plamntiff and
the other parties as defendants

(3) On such application being made, the Court shall direct
notice thereof to be given to all the parties to the agreement,
other than the apphecants, requiring such parties to show cause,
within the time specified in the notice, why the agreement
should not be filed

(¢) Where no sufhcient cause 13 shown, the Court shall
order the agreement to be filed, and shall make an order of
reference to the arbitrator appomnted in accordance with the
provisions of the agreement or, if there 18 no such provision and
the parties cannot agree, the Court may appomt an arbitrator

18. Where any party to any agreement to refer 1o gy ofguit
arbitration, or any person clmuming under him, institutes any g‘;&“’am
swt agamst any other party to the agreement, or any person mMentto refor
claiming under him, in respect of any matter agreed to be
referred, any party to such swt may, at the earhiest possible
opportumity and 1n all cases where 1ssues are seftled at or
before such settlement, apply to the Court to stay the sw,
and the Court, 1f satisfied that there 18 no sufficient reason why
the matter should not be referred in accordance with the agree-
ment to refer to arbitration, and that the applicant was, at the
time when the swt was imnstituted and still remains, ready and
willing to do all things necessary to the proper conduct of the
arbitration, may make an order staying the suit

19. The
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Provlslons 19 The foregoing piovisions, so far as they are consistent ~
cable
wrceadings.  with anv agteement filed uader paragraph 17, shall be

TS applicable to all proceedings under the order of reference male
by the Court under that para;raph, and to the award and to
the dectee following theieon

N

Arbitration without the intervention of a Court

Pillng award 20 (I) Where any matter has been referred to aibr‘ration
f\iﬁ?&%ﬁ% without the intervention of a Court, and an award has been
without Inter made thereon, any person mterested in the award may apply
Court to any Court having jurisdiction over the subject-matter of the

award that the award be filed m Court

(2) The appheation shall be in writing and shall be num-
bered and registered as a swit between the applicant as plamtiff
and the other parties as defendants

(3) The Cowt shall direct notice to be given to the parties
to the arbitration, other than the applicant, requring them to
show cause, within a time specified, why the awaid should not

be filed
Filing and

Filing and 21 (I) Where the Court 1s satisfied that the matter has

Jreuchaverd been referred to aibitiation and that an award has been made
thereon, and where no groind such as 1s mentioned or
referred to m paragraph 14 or parazraph 15 1s proved, the Court
shall order the awaid to be filed and shall proceed to pronounce
Judgment according to the award

(?) Upon the judgment so pronounced & decree shall
follow, and no appeal shall Le from such decree except mn s0

fa1 a; the decree 15 1n excess of or not 1 accordance with the
awar

Exclusion of 22 The last thirty-
rthuston of y-seven words of section 21 of the gy
In the Speslto, Specific Rehef Act, 1877, shall not apply to any agreement

to refer to arb.tration, or to any award, to which the prowisions

of this schedule apply

Forms 23 The forms set forth in the Appendix, with such

veriations as the circumstinces of each case require, shall be
1ssued for the respective purposes therem mentioned

APPFNDIX.
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APPENDIX
No 1

APPLICATION FOR AN ORDER oF REFERENCE
(Title of surt) *

1 This swb 13 wnstituted for (state nature of clam)

2 The matter i difference between the parties 1s (slale
matter of difference)

8 The applicants being all the parties interested have agreed
that the matter 1n difference between them shall be referred to
arbitration

4 The applicants therefore apply for an order of
reference
A B

¢cD
Dated the day of 19

Nore —If the parties are agreed as to the arbitrators, it
should be so stated .

No 2
OrpER OF REFERENCE
(Tutle of swt)
Uron reading the application presented on the

day of 19 1t 1s ordered that the following
matter 1n difference amsing 1n this swib, namely —

be referred for determimnation to X and Y, or mn case of therr
not agreeing then to the determination of Z, who 1s hercby
appointed to be umpwe, and such arbitrators are to make
their award m wnting on or before the day of

19 , and 1n case of the said arbitrators act agreeing
m an award the said umpire 18 to make his award mm wnting
within months after the time durmg wh'ch it 18

within the power of the arbitrators to make an award shall have
ceased y

Liberty
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Liberty to apply

Givey under my hand and the seal of the Court, this
day of 19

Judge

L3

No 3
ORDER FOR APPOINTMENT OF NEw ARBITBATOR

(Titte of sutt)

Wuereas by an order, dated the day of
19  [state order of reference and death, refusal, etc, of
arbitrator], 1t 18 by consent ordered that Z be appomnted in
the place of X (deceased, or as the case may be) to act as
arbitrator with Y, the surviving arbitrator, under the said
order, and 1t 1s ordered that the award of the sad arbitra-

tors be made on o1 before the day of
19

Grvexn under my hand and the seal of the Court, this
day of 19

Judge

No 4

Seeciar, Case
(Twtle of suit)
In the matter of an arbitration between A B of

and ¢ D of , the following special case 1s stated for
the opmmon of the Court —-

[Here state the facts concisely in numbered paragraphs]

The questions of law for the opinion of the Court are —
Fust, whether

Secondly, whether

Dated the day of 19

No &
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No 5
Awarp
(Title of swit )

In the matter of an arbitration between 4 B of -
and ¢ D of —_

WhEREAS 1n pursuance of an order of reference made by
the Court of and dated the day

of 19 the followang matter in difference
between 4 B and ¢ D namely,

has been referred to us for determmation,

Now we, having duly considered the matter referred to us
do hereby make our award as follows —

We award

(1) that

) that

Dated the day of 19
X
Y

THE THIRD SCHEDULE.

449
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THE THIRD SCHEDULE,
Execurion or DeCrREEs BY COLLECTORS

1 Where the execution of a decree has been transferred to
the Collector under section 68, he may—

(a) proceed as the Court would proceed when the sale of
immoveable property 1s postponed in order to enable
the judgment-debtor to raise the amount of the
decree, or

(b) rawse the amount of the decree by letting m perpetuity,.
or for a term, on payment of a premwm, or by
mortgaging, the whole or any part of the property
ordered to be sold, or

(c) sell the property ordered to be sold or so much thereof
as may be necessary

2. Where the execution of a decree, not bemng a decres
ordering the sale of immoveable property mn pursuance of a
contract specifically affecting the same, but bemng a decree
for the payment of money 1 satisfaction of which the Court
has ordered the sale of immoveable property, has been so
transferred, the Collector, 1f, after such mquiry as he thinks
necessary, he has reason to believe that all the habilities of
the judgment-debtor can be discharged without a sale of the
whole of his available immoveable property, may proceed as-
hereinafter provided

3 (I) In any such case as 1s referred to n paragraph 2,
the Collector shall publish a notice, atlowing a period of sixty
days from the date of 1ts publication for comphance and calling
upon—

(¢) every person holding & decree for the payment of
money aganst the jJudgment-debtor capable of

« execution by sale of his immovesble property and
which such decree-holder desires to have so executed,

and every holder of & decree for the payment of
money 1n execution of which proceedings for the

sale of such propeity are pendmng, to produce before

the Collector a copy of the decree, and a certificate

from the Court which passed or 13 executing the
same, declaring the amount recoverable thereunder;

i (b) every
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b) every person having any claim on the said property

®) tl;ysubmlt to the Collector a statement of such claim,
and to produce the documents (if any) by which 1t
1s evidenced

(2) Such notice shall be published by beng a.fﬁzfed on a
conspicuous part of the Court-house of the Court which made
the origmal order for sale, and in such other places (f any)
a8 the Collector thinks fit, and where the address of any such
decree-holder or claimant 1s known, a copy of the motice shall
be sent to him by post or otherwise

4 (1) Upon the expiration of the said period, the Collector Amoust of
shall appomnt a day for hearng any representations which the 35700
judgment-debtor and the decree-holders or claimants (if any) moueytcbe
may desire to make, and for holdng such nquiry as he may apd Immores
deem necessary for informing himself as to the nature snd a allable for
extent of such decrees and claims and of the judgment-debtor’s satisfaotion.
ammovesble property, and may, from time to time, adjourn
such hearing, and 1mqury

(2) Where there 15 no dispute as to the fact or extent of
the Lability of the judgment-debtor to any of the decrees or
claims of which the Collector 1s informed, or as to the relative
priorities of such decrees or claims, or as to the lability of
any such property for the satisfaction of such decrees or claims,
the Collector shall draw up a statement, specifymg the amount
to be recovered for the discharge of such decrees, the order 1n
which such decrees and claims are to be satisfied, and the 1m-«
moveable property available for that purpose

(3) Where any such dispute arises, the Collector shall refer
the same, with a statement thereof and his own opinion thereon,
ta the Court which made the original order for sale, and shall,
pending the reference, stay proceedings relating to the subject
thereof The Court shall dispose of the dispute if the matter
thereof 18 within 1its jursdiction, or transmmt the case to &
competent Court for disposal, and the final decision shall be
commurnucated to the Collector, who shall then draw up a state-
ment as sbove provided 1n accordance with such decision

5. The Collector may, instead of himself 1ssuing the notices
! Where Distrioé
and holdmg the nquiry requwred by paragraphs 3 and 4’ draw g&‘;?a:le
wp & statement specifymg the circumstances of the judgment- notices and
debtor and of his immoveable property so far as they are hold Tnqulcy.

known
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known to the Collector or appear 1n the records of hus office, and
forward such statement to the District Court, and such Court
shall thereupon issue the notices, hold the mqury and draw
up the statement required by paragraphs 3 and 4 and transmiv
such statement to the Collector
6 The decision by the Court of any dispute arising under
paragraph 4 or paragraph 5 shall, as between the parties thereto,
have the force of and be appealable as a decree

7 (1) Where the amount to be recovered and the property
avallable have been determined as provided in paragraph 4 or
paragraph 5, the Collector may,—

(a) 1f 1t appears that ths amount cannot be recovered
without the sale of the whole of the property
avalable, proceed to sell such property, or,

(b) 1if 1t appears that the amount with interest (£ any)
m accordance with the decree, and, when nob
decreed, with imterest (if any) ab such rate as he
thinks reasonable, may be recovered without such
sale, raise such amount and interest (notwithstand-
mg the orginal order for sale)—

(?) by letting in perpetwity or for a term, on payment
of & premium, ths whole or any pert of the saxd
property, or

(1) by mortgaging the whole or any part of such
property, or

(i) by seling part of such property, or

(1) by letting on farm, or managing by himself or
another, the whole or any part of such property
for any term not exceeding twenty years from
the date of the order of sale, or

(v) partly by one of such modes, and partly by another
or others of such modes

(%) For the purpose of managmg the whole or any parb
Otf such propeity, the Colleptor may exercise all the powers of
1t owner

(3) For the purpose of mproving the saleable value of the
property avalable or any part thereof, or renderng 1t more
swtable for letting or managing, or for preserving the property
from sale 1 satisfaction of an mcumbrance, the Collector may
discharge the clamm of any cumbrancer which has becomre

1
i52 pajable
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payable or compound the clam of any mcumbrancer whether
1 has become payable or not, and, for the purpose of providing
funds to effect such discharge or composition, may mortgage,
let or sell any portion of the property which he deems suffi-
clent If any dispute arises as fo the amount due on any
ineumbrance with which the Collector proposes to deal under
this clause, he may mstitute a swit 1 the proper Court, either
m his own name or the name of the judgment-debtor, to have
an account taken, or he may agree to refer such dispute to the
decision of two arbitrators, one to be chosen by each party, or
of an umpire to be named by such arbitrators

(4) In proceeding under this paragraph the Collector shall
be subject to such rules consistent with this Act as may from
time to time, be made in this behalf by the }[Provineial Govern-
ment]

4

8. Where, on the expiration of the letting or management B:ﬁzerylfof

under paragraph 7, the amount to be recovered has not been sny Afer

realized, the Collector shall notify the fact in writing to the iﬁ%mﬁ"

judgment-debtor or his representative 1n interest, stating at
the same tume that, 1f the balance necessary to make up the
said amount 15 not paid to the Collector within six weeks from
the date of such notice, he will proceed to sell the whole or a
suthelent part of the sad property, and, if on the expiration of
the said six weeks the said balance’is not so paid, the Collector
shall sell such property or part accordingly

9. (1) The Collector shall, from time to time, render to the
Court which made the original order for sale an account of all
monieg which come to his hands and of sall charges incurred
by him n the exzercise and performance of the powers and
duties conferred and imposed on him under the provisions of

this schedule, and shall hold the balance at the disposal of the
Court

(®) Such charges shall include all debts and habilifies from
time to time due to 2[the Crown] m respect of the property or
any part thereof, the rent (if any) from time to time due to a
supertor holder m respect of such property or part, and, if the

l(3ollector so directs, the expenses of any witnesses summoned by
1m

B (3) The

1 These words were substituted for the words * Local Government » b
para 4 of the Government of India (Adaptetion of Indian Laws) Order, 1937,

% These words were substituted for th *“ th »
para 8 and Bob T ot ubstitu or the words e Government*’ by
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(3) The balance shall be applhed by the Court—

(@) m prowniding for the mamtenance of such members of
the judgment-debtor’s farmily (i any) as are
entitled to be mamtained out of the income of the
pioperty, to such amouut in the case of each mem-
ber as the Court thinks fit, and

(b) where the Collector has proceeded under paragraph 1,
n satisfaction of the original decree in execution of
which the Court ordered the sale of immoveabls
property, or otherwise as the Court may under sec-
tion 73 direct, or .

(c) where the Collector has proceeded under paragraph

’

(1) m keeping down the interest on mmcumbrances on
the property,

(n) whete the judgment-debtor has no other sufficient
means of subsistence, mn providing for hus subsis-
tence to such amount as the Court thinks fit, and

(1) m discharging rateably the claims of the omgmal
decree-holder and any other deciee-holders who
have complied with the said notice, and whose
claims were 1ncluded i the amount ordered to be
recovered

(4) No other holder of a decree for the payment of money
shall be entitled to be pad out of such property or balance
untd the decree-holders who have obtamned such order have
been satisfied and the residue (if any) shall be paid to the
judgment-debtor or such other person as the Court directs

podles howl® 10 Where the Collector sells any property under this

schedule, he shall put 1t up to public auction 1n one or more
lots, as he thinks fit, and may—

(a) fix a reasonable reserved price for each lot,

(b) adjourn the sale for a reasonable time whenever, for
reasons to be recorded, he deems the adjournment
necessary for the purpose of obtamming a fair price
for the property,

(¢) buy mm the property offered for sale, and re-sell the

same by public auction or private tract he
some by P contract as

11. (1) So
454 o
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11 (1) So long as the Collector can exercise or perform in ﬁﬁéﬂaﬁ%’;’m,
respect of the judgment-debtor’s immoveable property, or any b¥ludement-
part thereof, any of the powers or duties conferred or imposed Jeproscntaive,
on him by paragraphs 1 to 10, the judgment-debtor or his repre- of remediea by
sentative 1n .nterest shall be incompetent to mortgage, chaige,
lease or alienate such property or part except with the wntten
permussion of the Collector, nor shall any Civil Court 1ssue any
process agamst such property or part in execution of a decree
for the payment of money

(9) During the same period no Civil Court shall 18sue any
process of execution either agamst the judgment-debtor or
his property in respect of any decree for the satisfaction
whereof provision has been made by the Collector under
paragraph 7

(3) The same period shall be excluded in calculating the
period of limitation applicable to the execution of any decree
affected by the provisions of this paragraph in respect of any
remedy of which the decree-holder has been temporanly
depnived

12, Where the property of which the sale has been ordered Provislon
18 sibuate i more districts than one, the powers and duties 16 In several
conferred and 1mposed on the Collector by paragraphs 1 to 10
shall be exercised and performed by such one of the Collectors
of the said districts as the :[Provincial Government] may vy
general rule or special order direct

13. In exercising the powers conferred on him by parag.aphs Powers of
1 to 10 the Collector shall have the powers of a Civil Court to concew® ¥

compel the attendance of parties and witnesseg and the produe- ;ﬁ'ﬁﬁ?&md
tion of documents * .

THE FOURTH SCHEDULE,

1These words were substibuted for the words “ Lo
cal Government ”* b¥Y -
pera 4 of the Government of India (Adaptation of Indian Laws) Order, 1937
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-

(The Fourth Schedule Enactments amended )

THE FOURTH SCHEDULE.
(See section 155)

ENACTMENTS AMENDED

1 2 3 4
Year | No Short title Amendment
1870 | VII | The Court fees Act, 1870 | In article 1 of Schedule I, after

the word “ plant » the words
‘* written statement pleading a
set off or counter claam ¥ and
after the word *“Act” the
words * or of cross-objection *
shall be mserted

From article 11 of Schedule IT
the words “ from an order
rejecting a plamnt or » shall be
omutted

For the entry in the first column
of Schedule II relating to
article 19 the followmg entry
shall be substituted, namely —

* Agreement 1n wnting stat-
g a question for the
opmion of the Court
under the Code of Civil
Procedure, 1908

456
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(The Fifth Schedule Enactments repealed )
THE FIFTH SCHEDULE
[Enactments repealed | Repealed by s 3 and Schedule II of
;f;;é)ﬁ'econd Repealing and lAmendmg Act, 1914 (17 of

APPENDIX I,
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APPENDIX I.

RULES MADE BY THE HIGH COURI OF JUDICATURE
AT FORT WILLIAM IN BENGAL UNDER SECTTON
122

OrpER T

Rule 8
In sub-rule (1) for the first sentence commencny with the
words ‘‘Where there are’’ and ending with ‘“‘persons so -
terested” substitute the following —

‘“Where there are numerous persons having the same
interest mn one swt, the Court may dwect that one
or more such persons may sue or be sued, or may
defend, i such swb, on behalf of, or for the benefit
of, all persons so inferested *’

{Notification No 3905-G , dated the 2nd Apml, 1938)

ORDER 1V
Rule 2

Insert the following words after the words ‘“‘particulais of
every swmt”’ —

“‘except swts triable by a court invested within the junsdic-
tion of a Court of Small Causes under the Provincial
Small Cause Courts Act, 1887

193’5he rule will come 1nto operation on and from the 1st January

(Notification No 8579-G , dated the 26th July, 1938)

——

Oroer V
Rule 5,

Insert the words “for the ascertainment whether the swt
will be contested” after the words “‘issues only '’

(Notification No 124R1-G , dated the 25th August, 1927)

Rules 15 and 17

Cancel rules 15 and 17
following — and substitute therefor the
15 Where 1n an

resud ¥ swt the defendant 1s absent from his

ence at the time when <ervice 1s sought to be effected on

£58 him
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(Rules made by the High Court of Judicature at Fort Walliam
i Bengal under Section 122)

ORDER V-conld

him thereat and there 1s no likelihood of his bemng found thereat
within » reasonable time, then unless he has an agent
empowered to accept service of the summons on hs behalf,
gervice may be made on any adult male member of the family
of the defendant who 1s residing with him

Provided that where such adult male member has an interest
mm the swt and such interest 15 adverse to that of the defendant,
a summons so served shall be deemed for the purposes of the
third column of Article 164 of Schedule I of the Limitation
Act, 1908, not to have been duly served

Explanation —A servant 1s not a member of the family
within the meaning of this rule "

““17 Where the defendant or his agent or such other
person as aforesaid refuses to sign the acknowledgment, or
where the defendant 1s absent from s residence at the time
when service 1s sought o be effected on him thereat and there
18 no likehhood of his being found thereat within a reasonable
time and there 13 no agent empowered to accept service of the
summons on his behalf, nor any other person upon whom
service can be made, the serving officer shall affix a copy of
the summons on the outer door or scme other conspicuous part
of the house m which the defendant ordinarnly resides or
carries on business or personally works for gain, and shall then
return the ongnal to the Court from which 1t was 1ssued, with
a report endorsed thereon or annexed thereto stating that he
has so affixed the copy, the circumstances under which he did
80, and the name snd address of the person (if any) by whom

the house was 1dentified and 1n whose presence the copy was
affixed "’

(Notification No 10428-G , duted the 25th July, 1928)

Rule 19

Cancel rule 19 and substitute therefor the following —

19 Where a summous 1s returned under rule 17, the Court
shall, if the return under that rule has not been verfied by
the declaration of the serving othcer, and may, if 1t has been
so verified, examine the serving officer, on oath, or cause him
to be so examined by another Court, touching his proceedings,

gnd
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(Rules made by the High Court of Judicature at Fort Willam
in Bengal under Section 122)

OrpER V—concld
and may make such further inquiry mn the matter as 1t thinks
fit, and shall either declare that the summons has been duly
served or order such service as 1t thinks fit ™

(Notification No 10428-G , dated the 25th July, 1928)

Rule 194
Insert the follounng after rule 19 —
“19 A A declaration made and subscribed by a serving
officer shall be received as evidence of the facts as to the service
or sttempted service of the summons ”’

(Notification No 10428-G , dated the 25th July, 1928)

OrpER VI
Rulg 144
Insert the following after rulc 14 —

““14A Every pleading when filed shall be accompamed by
a statement 1n a preseribed form, signed as provided m rule
14 of this Order, of the party’s address for service Such
address may from time to time be changed by lodging 1o Court
a form duly filled up and stating the new address of the party
and accompanied by a verified petition The address so given
shall be called the registered address of the party and shall,
until duly changed as aforesaid, be deemed to be the address
of the party for the purpose of service of all processes i the
sutt or 1 any appeal from any decree or order there:n made
and fo the purposes of execution, and shall hold good subject
as aforesaid for a peiod of two years, after the final determma-
tion of the cause or matter Service of any process may be
effected upon a party at his registered address m like manner
n all respects as though such party resided thereat ™

- (Notification No 10428.G , dated the 25th July, 1928)

OrpEr VII
Rule 8
After tule 8, add the words —

fm‘l‘and where the area is mentioned, such description shall
ter state the area according to the notation used 1 the

160 record
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(Rules made by the High Court of Judicature at Fort William
in Bengal under Section 122)

OrDER VII--contd

vecord of settlement or survey, with or without, at the option
of the party, the same area 1n terms of the local measures ™

(Rule No 11 of 1918)

Rule 9
Cancel clauss (1) and substitute therefor the followng —
“(1) The plamtiff shall endorse on the plant, or snnex
thereto, a list of the documents (if any) which he has produced
along with 1t
(14) The plamtuff shall present with his plamnt —

(i) as many copies on plam paper of the plamnt as there
are defendants, unless the Court by reason of the
length of the plaint or the number of the defend-
ants, or for any other sufficient reason, permuts
him to present o like number of conecise statements
of the nature of the claim made, or of the relief
claimed n the swt, 1 which case he shall present
such statements,

(1) draft forms of summons and fees for the service
thereof ]

(Notification No 10428-G , dated the 25th July, 1928 )

Rule 11
Add the following as clause (g) —

““(¢) Where any of the provisions of rule 9 (14) 1s not
complied with and the plamtiff on bemng required by the Court
to comply therewith within a time to be fixed by the Court,
fails to do so ”’

(Notsfication No 10428-G , dated the 25th July, 1928 )

OrpER 1IX
Rule 9

(a) Renumber sub-rule (2), as sub-rule (3) and insert theremn
after the words *‘notice of the appheation,’” the words “with a
copy thereof (or concise statement as the case may be)

(b) Insert

1 Bubstituted by Notification No 3518 G, dated the 3rd Februery 1933
461
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(Rules made by the High Court of Judicature at Fort William
m Bengal under Section 122)

OrvER 1X—contd

(b) Insert the followng as sub-rule (8) -~
““(2) The plantiff shall, for service on the Opposite Parties,
present along with his application under this rule either—
(1) as many copies thereof on plam paper as there are
Opposite Parties, or,
(1) 1f the Court by reason of the length of the appheation
or the number of Opposite Parties or for any other
sufficient reason grants pernission n this behalf, a
like number of concise statements ™

Rule 13
Renumber Rule 13, as Rule 13 (I) and add the following as
Bule 13 (2) —

““(2) The defendant shall, for service on the Opposite Party,
present along with his appheation under this rule either—
(1) as many coples thereof on plamn paper as there are
Opposite Parties, or,
(u) 1f the Court by reason of the length of the application or
the number of Opposite Parties or for any other

sufficient reason grants permussion m this behalf, a
Iike number of concise statements *’

-

Rute 14

Cancel the word *‘thereof’” and subsiitute therefor the follow-
mg words — 1

“‘together with a ‘copy thereof (or concise statement as the
case may be) '’

(Notification No 3516-G , dated the 3rd February, 1933 )

OrpEr XVI
Rule 2

mg(}a_ncel clauses (1) and (2) and substitute therefor the follow-

“(I) The Court shall fix in respect of each summons such
a sum of money as appears to the Court to be sufficient to

469 defray
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{Rules made by the High Cowrt of Judicature at Fort William
tn Bengal under Section 122)

ORDER XVI—contd

.
defray the tiavellng and other expenses of the person sum-
moned n passing to and from the Court mn which he 1s required
to attend, and for one day’s attendance

2) In hxing such an amourt the Court mav, in the case of
any person summoned to give evidence as an expert, allow
reasonable remuneration for the lime occupied both mn giving
evidence and i performing any work of an expert character
necessary for the case

(Notification No 10428-G , dated the 25th July, 1928)

Rule 3.

Cancel rule 3 and substitute therefor the following —

8 The sum so fixed shall be tendercd to the person sum-

moned, at the time of serving the summons, if it can be served
personally ”

(Notsfication No 10428-G , dated the 25th July, 1928)

Rule 4.

Cancel clausc (1) and substitule therefor the following —

(1) Where 1t appears to the Court or to such officer ag 1t
appomts 1n this behalf that the sum so fixed 18 not sufficient
40 cover such expenses or reasonable remuneration the Court
may direct such further sum to be paid to the person sum-
moned as appears to be necessary on that account, and in case
of default m payment, may order such sum to be levied by
attachment and sale of the moveable property of the party
obtaming the summons, or the Court may discharge the person
summoned, without requirmg him to give ewidence, or may
both order such levy and discharge such person as aforesaid ™

(Nolification No 10428-G , dated the 25th July, 1928)

’

Rule 74
Insert the following after rule 7 —

“TA (i) Except where 1t appears to the Court that a sum-
snons under this Order should be served by the Court in the

! game
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(Rules made by the High Court of Judicature at Fort Willum
m Bengal under Section 122)

OrpER XVI—contd

.
same manner as a summons to & defendant, the Court shall
make over for service all summonses under thig Order to the
party applying therefor The service shall be effected by or
on behalf of such party by delivernng or tendermg fo the
witness 1n person a copy thereof signed by the Judge or such
officer as he appomnts in this behalf and sealed with the seal
of the Court

() Rules 16 and 16 of Order V shall apply to summons
personally served under this rule, as though the person effect-
g service were a serving officer

() If such summons, when tendered, 1s refused or if the
person served refuses to sign an acknowledgment of service
o if for any reason such summons cannot be served personally,
the Court shall, on the appheation of the party, re-issue such
summons to be served by the Court in Iike manner as a sum-
mons to a defendant **

(Notification No 10428-G , dated the 25lh July, 1928 )

Rule 8
Cancel Tule 8 and substitute therefor the following —

‘8 (1) Every summons under this Order not being a sum-
mons made over to a party for service under rule TA (® of
tlus Order, shall be served as neaily as may be m the eame
manner as a summons to a defendant, and the rules m Order
V as to proot of service shall apply thereto

(2) The perty applymng for a summons to be served under
this rule shall, before the summons 1s granted and withm a

period to be fixed, pay wnto Court the sum fixed by the Court
under rule 2 of this Order *’

(Notsfication No 10428-G » dated the 25th July, 1948)

Rule 21
\ Cancel rulg 21 and substitute therefor the follounng —

;21 (1) When any parly to a suit 15 required by any other
Party thereto to give evidence, or to produce a docurnent, the
Provisions as to witnesses shall apply to lum so far as applicable

i (2) When
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(Rules made by the High Court of Judicature at Fort William
in Bengal under Section 122)
OrpER XVI—concld

(2) When apy party to a swit gives evidence on his own
behalf, the Court may m its, discretion perrmt him to ineclude
as costs m the swit a sum of money equal to the amount payable
for traveling and other expenses to other witnesses in the
case of similar standing ”’

(Notification ¥o 15264-G , dated the 11th November, 1927 )

OrpER XVIII
Rule 2A

Insert the following as rule 24 —

‘2A Notwithstanding anything contamned in clauses (I
and (2) of rule 2, the Court may for sufficient reason go on
with the hearing, although the ewidence of the party having
the night to begin has not been concluded, and may also allow
erther party to produce any witness at any stage of the swt *’

(Notification No 15165-G , dated the 8th November, 1927 ,

OrpEr XXI
Rule 1
For Rule 1, substitute the followmg —

“1 (1) All money payable under a decree shall be pad as
follows, namely —

(a) By deposib mn or by postal money order sent to the
Court whose duty 1t js to execute the decree, or

(b) Out of Court to the decree-holder, or
(c) Otherwise as the Court which makes the decree directs

(2)(a) Where any payment 18 made under clause (a) of
sub-rule (I) notice of such payment shall be given
to the decree-holder or the person i whose favour
the order 18 made

(b) The cost of giving such notice shall be borne by
the person makmng payment who shall have the
option of having the notice served either by o
process-server of the Court or by registered post

No such notice shall 1ssue until the said cost shall
have been paid

(Notification No 1379-@ , dated the 3rd February, 1938)
\ Rule 16
465
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{Rules made by the High Cowrt of Judicature at Fort Williaw
in Bengal umger Section 122)

OrpEr XXI—contd

Rule 16

In the first proviso, cancel the words ‘‘and the decrce sholl
not be executed until the Court has heard thewr objections (if
any) to its execution” and substitute therefor the following
words —

“and until the Court has heard their objections (if any) the
dectee shall not be executed prownided that if, with the applica-
tion for execution, an affidavit by the transferor admifting the
transfer or an instrument of transfer duly registered be filed,
the Court may proceed with the esecution of the decree pending
the heanng of such objections *’

Rule 17

In sub-rule (1), cancel the words ‘‘the Court may reject
the application, or may allow the defect to be remedied then
and there or within a time to be fixed by 1t’' and substitute
therefor the following words —

‘“‘the Court shall allow the defect to be remedied then and

there or within a time to be fixed by 1t If the defect 1s not

remedied within the time fixed the Court may reject the appl-
cation '

Rule 22
Add the following as sub-rule (3 —

"*(8) Omussion to 1ssue a notice in 8 case where notice 1s
Yequired under sub-rule (), or to record reasons 1n s case where
notice 15 dispensed with under sub-rule (2), shall not affect the
jurisdiction of the Court n executing the decree ’

Rule 24
‘l'ldddthedfollowmg to sub-rule (3) —
and a day shall also be specified 4
be roturned b oG be pecified on or before which 1t shall

468 Rule 26
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(Rules made by the High Court of Judicature at Fort William
in Bengal under Section 122)

OrpER XXI—-contd.

Rule 26

In sub-rule (3), cancel the words ‘‘the Cowrt may require
such security from, or impose such conditions upon, the judg-
ment-debtor as 1t thinks fit”* and substitute therefor the follow-
ing words —

“the Court shall require security from the judgment-debtor
unless sufficient cause 18 shown to the contrary ™

Rule 81

" Substitute the words “three months” for the words ‘‘mix
months’’ n sub-rules (2) and (3)

Rule 32

Substitute the words “‘three months’’ for the words ‘‘one
year” wn sub-rule (3)

Rule 39
Omat the words **m the eivil prison’’ i sub-rule (5)
(Notification No. 3516-G , dated the 3rd February, 1933)

. Rule 43
Rule 43, shall read as follows —

‘43 Where the property to be attached 18 moveable property,
other than agricultural produce, in the possession of the judg-
ment-debtor, the attachment shall be made by actusal seizure,
end, save as otherwise preseribed, the attaching officer shal}
keep the property in his own custody or m the custody of one

of his subordingtes, and shall be responsible for the due custody
thereof

Provided that when the property seized does not, in the
opinion of the attaching officer, exceed twenty rupees in valua
or 18 subject to speedy and natural decsy, or when the expense

of keeping 1t m custody 18 likely to exceed its value, the attach-
g offiCer may sell 1t at once '

(Notification No 25585-G , dated the 3rd November, 1933 )
Rule 45
467
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(Rules made by the High Court of Judicature at Fort Wilham
in Bengal under Section 122)

OrpER XXI—contd.
Rule 45

Add the followmg to sub rule (1) —

“and the appheant shall deposit i Court such sum as the
Court shall require 1 order to defray the cost of watching or
tending the crop till such time

(Notification No 38516-G , dated the 3rd February, 1933 )

Rules 46(4) to 46(H)

Add the following a]‘ter’Rule 46 —

46(A) The Court may 1n case of a debt, other than a debt
secured by a mortgage or a charge or by a negotiable mstru-
ment, which has been attached under rule 46 or 51 of this
order, upon the application of the attaching creditor, 1ssue notice
to the garmushee liable to pay such debt callng upon him either
to pay mnto Court the debt due from him to the judgment-
debtor or so much thereof as may be sufficient to satisfy the
decree and costs of execution, or to appear and show cause
why he should not do so

Provided that if the debt mn respect of which the application
aforesaid 1s made 1s 10 respect of a sum of money beyond the
pecumary jurisdichion of the Court, the Court shall send the
exeéutipn case to the Court of the Distrmet Judge to which the
said Court 1s subordinate, and thereupon the Court of the
Distuiet Judge or any other competent Court to which 1t may
be tiansferred by the Listrict Judge will deal with b 1n the
same manner as if the case had been orgnally mstituted m
that Court

Such application shall be made on afidavit venfymng the
facts alleged and stating that in the belief of the deponent
the garmishee 1s indebted to the judgment-debtor

46(B) Where the gainishee does not forthwith pay o
Court the amount due from him to the judgment-debtor or so
much thereof as 1s sufficient to satisfy the decree and the costs
of execution or does not appear and show cause mm answer to
the notice, the Court may order the garmishee to comply with
the terms of such notice, and on such order execution may
1ssue as though such order were a decree agamst him )

46(C)
468
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(Rules made by the High Court of Judicature at Fort William
‘ in Bengal under Section 122)

OrpER XXI~contd.

46(C) Where the garmshée disputes labihity, the Court
may order that any issue or question necessary for the deter-
mination of hability shall be tried as if 1t were an 1ssue n a
swt, and upon the determmation of such issue shall make such
order or orders upon the parties as may seem just

46() Where 1t 18 suggested or appears to be probable that
the debt belongs to some third person or that any third persen
has a lien or charge on, or other interest in, such debt, the
Court may order such third person to appesr and state the
nature and particulars of his claim (if any) to such debt and
prove the same

46(E) After hearing such third person and any other person
or persons who may subsequently be ordered to appear, or
where such third or other person or persons do not appear when
so ordered, the Court may make such order as 1s hereinbefore
provided, or such other order or orders upon such terms, if any,
with respect to the lien, charge or mterest if any of such third
or other person as may seem fit and proper

46(¥) Payment made by the garmishee on a notice under
rule 46 (A) or under any such order as aforesaid shall be valid
discharge Yo him as agamst the judgment-debtor and any
other person ordered to appear as aforesaid for the amount paid
or levied although such judgment may be set aside or reversed

46(G) The costs of any application made under rule 46(A)
and of any proceeding arising therefrom or incidental thereto,
shall be 1n the discretion of the Court

46(H) An order made under rules 46(B), 46(C) or 46(E)
shall be appealable as a decree ”’

(Notification No 1854-Q , dated the 26th January, 1935)

Rule 63 -7

(a) In sub-rule (1) (b), msert after the words ‘‘then by the
issue to such other Court’’ the words ‘‘and to any Court to
which 1t has been transferred for execution” and also nsert

therein the words *‘or Courts’ after the words *‘requesting such
other Court *’ v

(b) In sub-rule (1) (b) (u), cancel the words *‘to execute 1ts
own decree’’ and substitute thercfor the words *‘to execute the

attached
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(Rules made by the High Court of Judicature at Fort William
in Bengal under Section 122)

ORDER XXI—contd.

attached decree with the consent of the smd decree-holder
expressed m writing or the permission of the attaching Court

(c) In sub-rule (4), msert after the words “‘by sendng to
such other Court” the words ‘“‘and to any Court to which 1t
has been transferred for execution”

(d) In sub-rule (£), substitute the words ‘in contravention
of the said order with knowledge thereof’” for the words *‘in
contravention of such order after receipt of notice thereof”

Rule 54

Add the follourng as sub-rule (3) —

‘“(8) Such order shall take effect, where there 1s no consi-
deration for such transfer or charge, from the date of the order,
and where there 15 consideration for such transfer, or charge,
from the date when such order came to the kmowledge of the
person to whom or 1n whose favour the property was transferred
or charged, or from the date when the order 18 proclaimed under
sub-rule (2) whichever 1s earlier

) Rule 57
Add the followwng words at the end —
“unless the Court shall make an order to the contrary **

Rule 58
Add the following words at the end of sub-rule (2) —

“upon such terms as to securiby, or otherwise, as to the
Court shall seem fit

(Notfication’ No 3516-G , dated the 3rd February, 1933)

Bule 634
Add the following as Rule 634 —

“63A When an attachment of moveable property ceases the
Court may order the restoration of the attached property to
the person 1 whose Possession it was before the attachment '

(Notification No 25585-G |, dated the 8rd November, 1933 )

Rule 66.
4N -
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(Rules made by the High Court of Judicature at Fort Waillium
in Bengal under Section 122)

OrDER XXI-—contd.

Rule 66

After the word ‘‘property’ in cleuse (e), sub-rule (2), add
2he following proviso —

* Provided that it shall not be necessary for the Court itself
to give its own estumate of the value of the property
but the proclamation shall include the estimate, if
any, given by either or both of the parties ”’

(Notification No 8575-G , dated the 26ith July, 1938)

Rule 69

Substitute the words ‘‘one calendar month’ for the words
“‘seven days’’ in sub-rule (2)

Rule 75

(@) Insert the following words in sub-rule (2) after the words
“‘where the crop from its mnature does not admit of being
stored”” —

“‘or can be sold to greater advantage mn an unripe state (e g ,
48 green wheat) '

(b) Cancel the word *‘and” between the words ‘‘tending”
and “‘cuttmg’’ i sub-rule (2), and substitute therefor the word

(13 ”

or

Rule 89

In gub-rule (1), cancel the words *‘either owmng such pro-
perty or holding an interest therein by virtue of s title acqured
before such sale’’ and substitute the words ‘‘whose interest 18

affected by such sale (prowided that such interest has pot been
voluntarily acquired by him after such sale) ™’

Rule 90

(a) Add the following words to Rule 90 (1) —

““or on the ground of failure to 1ssue notice to him as required
Yy rule 22 of this Order

(b) Canrel
4M
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(Rules made by the High Court of Judicature at Fort William
in Bengal under Section 182)

OrpER XXT~—concld

(b) Cancel the promso to Rule 90 (1), and substitute therefor
the following —

‘“Provided (i) thalt no sale shall be set aside on the ground
of such miegulauty, fraud or falure unless, wupon the facts
proved, the Cowrbt 1s satisfied that the applicant has sustamed
substantial injury by reason of such arregularity, fraud or
failure

(1) That no sale shall be set~aside on the ground of any
defect in the proclamation of sale at the instance of any person
who after notice did not attend at the drawing up of the pro
clamation or of any person in whose presence the proclamation
was drawn up, unless objection was made by him at ithe time
m respect of the defect rehed upon

~

Rule 98

Insert the words “‘or on his behalf”’ after the words “‘at hus
istigation’” wherever they occur

Rule 99

Insert the words *‘to have a nght” after the words “m
good faith *’

(Notification No 8516-G , dated the 3rd February, 1933)

OrpEr XXIA
Insert the following as Order XXIA — |

“l Every person applyng to a Civil Court to attach moveable
property shall, m addition to the process-fee, deposit such
reasonable sum as the Court may direct 1f 1, thinks necessary,
for the cost of its removal to the court-house, for its custody,
and, 1f such property 1s livestock, for its maintenance accordmg
to the rates preseribed mn Rule 2 of this Order If the deposmb
when ‘oldexed, be not made, the attachment ,
The Court may, from time to time, order the deposit of such

further fees as may be necessar
Y In default of due nent
the property shall be released from attachment e

shall not 1ssue

72 2 The
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(Bules made by the High Court of Judicature at Fort Wilham
in Bengal under Section 122)

OrpvEr XXIA—contd

2 The followmng daly rates shall be chargeable for the
custody and mantenance of Livestock under attachment —

Goat and pig —Annas 2 to annas 4
Sheep—Annas 2 to annas 3

Cow and bullock—Annas 6 to annas 10
Calf—Annas 8 to annas 6
Buffalo—Annags 8 to annas 12
Horse—Annas 8 to annas 12
Ass—Annas 3 to annas §
Poultry—Annas 2 to annas 3 pies 6

Ezplanation —Although the rates mdicated above are re-
garded as reasonable, the Courts should consider
individual circumstances and the local conditions and
permut deposit ab reduced rates where the actual

N expenses are likely to fall short of the mimma or
maxuna  If any specimen of special value 1n any of
the above classes 18 seized a special rate may be
fixed by the Court If any anmimal not specified 1s
attached, the Court may fix the cost as a special
cage

8 When the property attached consists of agricultural 1m-
plements or other arbicles which cannot convemently be re-
moved and the attaching officer does not act under the pioviso
to Rule 43, Order 21, he may, unless the Court has otherwise

directed, leave 1t mn the willage or place where 1t has been
attached—

(a) in the charge of the judgment-debtor or decree-holder
or of some other person, provided that the judgment-
debtor, decree-holder or other person enters into a
bond m Form No 15A of Appendix E to this
Schedule with one or more sureties for the produc-
tion of the property when ealled for, or,

(b) . the charge of an officer of the Courb, if au swtable
place for 1ts safe custody be provided and the remu-

neration of the officer for a perod of fifteen days paid
m advance

4 I attached property (other than livestock) 18 not sold
under the proviso to Rule 43, Order 21, or retained 1n the village

or place
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or place where 1t 1s attached, 1t shall be brought to the court-
house at the decree-holder’s expense and delivered to the proper
officer of the Court In the event of the decree-holder failling
to make his own arrangement for the removal of the property
with safety, or paymg the cost thereof m advance to the
attaching officer, then, unless such payment has previously been
made mto Court, the attachment shall at once be deemed to be
withdrawn and the property shall be made over to the person
mn whose possession 1t was before attachment

5 When lvestock 1s attached 1t shall not, without the
special order of the Court, be brought to the Court or its com-
pound o1 viemiby, but shall be left at the willage or place

where 1t was atlached in the manner and on the conditions set.
forth in Rule 3 of this Order

Provided that hvestock shall not be left in the charge of
any person under clause (a¢) of the said rule unless he entérs
mto a bond for the proper care and mamtenance thereof as
well as for its production when called for, and that 1t shall not
be left 1 chaige of an officer of the Court under clause (b)
of the said rule unless 1n addition to the requiements of the
sa1d clause prowvision be made for its care and maintenance

6 When for any reason the attaching officer shall find it
impossible to obtamn compliance with the requirements of the
preceding rule o as to entitle him to leave the attached Livestock
In the village or place where 1t was attached and no order has
been made by the Court for 1ts removal to the Court, the
attaching officer shall not proceed with the attachment and no
attachment shall be deemed to have been eftected

7 Whenever 1t shall appear to the Court that livestock under

zéttacthment are nob being properly tended or maimtamed, the
ourt shall muke such orders as are necessary for thewr care
and mamtenance and ma

2 v af necessary direct the atlachment
to cease and the livestock to be retwined to the person m whose

posszssmn they were when attached The Court may order
fo: thecree-holder to pay any expenses so incurred providing
e care and maintenance of the hivestock, and may direct

that any sum so pad shall b
¢ refunded to the d -hold
by any other party to the proceedings o croreoer

a4 N 8 If
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8 If under a special order of the Court livestock 13 to be
conveyed to the Court, the decree-holder shall make his own
arrangement for such removal, and if he fails to do so the
attachment shall be withdrawn and the property made over to
the person 1 whose possession 1t was before attachment

9 Nothing m these rules shall prevent the judgment-debtor
or any person claiming to be interested m attached Livestock
from making such arrangements for feeding, watering and
tending the same as may not be inconsistent with 1its safe
custody, or contrary to any order of the Court

10 The Court may direct that any sums which have been
legitimately expended by the aptaching officer or are payable
to him, if not duly deposited or paid, be recovered from the
sale-proceeds of the attached property, if sold, o1 be paid by the
person declared entitled to dehivery before he receives the same
The Court may also order that any sums deposited or pad
under these rules be recovered as costs of the attachment from
any party to the proceedings

11 In the event of the custodian of attached property failing,
after due notice, to produce such property at the place named
to the officer deputed for the purpose, or to 1estore it to 1its
owner 1if so ordered or failling 1n the case of livestock to maintan
and take proper care thereof, he shall be lhable to be proceeded

agamst for the enforcement of his bond i the evecution
proceedings

12 When property other than Lvestock 18 brought to the
Court, 1t shall immediately be made over to the Nazir, who
shall keep 1t on hus sole responsibility i such place as may
be approved by the Court If the property cannot from its
nature or bulk be convemently stored, or kept on the Court
premises or 1n the personal custody of the Nazir, he may,
subject to the approval of the Court, make such arrangements
for 1ts safe custody under his own supervision as may be most
convemient and economical If any premises are to be hired
and persons are to be engaged for watching the property the
Court shall fix the charges for the premises and the remunera-
tion to be allowed to the persons (not bemng officers of the

Court)
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Court) ;n whose custody the property 1s kept All such costs
shall be pad mto Court by the decree-holder in advance for
such period as the Court may from time to time direct

13 When attached Livestock 1s brought to Court under
special order as aforesaid 1t shall be mmmediately made over to
the Nazir, who shall be 1esponsible for its due preservation and
safe custody until he delivers it up under the orders of the
Court

14 If there be a pound mamtammed by Government or local
authority m o1 near the place where the Court is held, the
Nazir shall, subject to the approval of the Court, be at liberty
to place m 1t such hvestock as can be properly kept there, m
which case the pound keeper will be responsible for the pro-
perty to the Nazir and shall receive from the Nazir the same
rates for accommodation and maimntenance thereof as are paid
0 respect of unpounded cattle of the same description

15 1If there be no pound avalable, or, f m the opmion of
the Court, 1t be inconventent to lodge the attached hvestock in
the pound, the Nazir may keep them in his own premises, or
he may entrust them to any person selected by himself and
approved by the Court

16 All costs for the keeping and mamtenance of the hvestock
shall be paid mto Cours by the decree-holder in advance for
not less than fifteen days at a time as often as the Court may
fiom time to time direct In the event of failure to pay the
costs within the time fixed by the Court the attachiment shall
be withdrawn and the livestock shall be at the diwsposal of the
person 1 whose possession 1t was at the time of attachment

" 17 So much of any sum deposited or paid mnto Court under
ese rules as may not be expended shall be refunded to the

depositor *’
(Notification No 25595-G  dated the 3rd November, 1933.)

476 OrpEr XXII
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Orper XXII

Rule 4

(a) At the end of sub-rule (3), delete the period and add the
following words —

*“‘except as heremnafter provided”
(b) Insert the following as sub-rule (4) ——

*‘(4) the Court, whenever 1t sees fit, may exempt the
plamntiff froms the necessity of substituting the legal
representatives of any such defendant who has failed
to file a written statement or has failed to appear
and contest the swit at the hearing, and judgment
may mm such case be pronounced against the said
defendant notwithstanding the death of such defend-
ant and shall have the same force and effect as
if 15 has been pronounced before death took place '’

{Notification No 38905-G , dated the 2nd Apnl, 1938)

Rule 11
Add the following —

“Provided always that where an Appellate Court has made
an order dispensing with service of notice of appeal upon legal
representatives of any person deceased under Order XLI,
rule 14 (3), the appeal shall not be deemed to abate 8s against
such party and the decree made on appeal shall be binding on
the estate or the interest of such party "

(Notification No 10428-G, dated the 25th July, 1928 )

Orper XXVI

Rulg 9,
Omat the proviso

~—

(Notification No 11223-G+, dated the 7th June, 1933 )

OrpEr XXXII
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OrpEr XXXII
Rule 4

Substitute the words ‘‘Except as otherwise provided m
this Order,”” for the words ‘“Where there 18 no other person fit
and willng to act as guardian for the suib,’”’ wn clause (4)

(Notification No 8318-G , dated the 13th June, 1927)

Orper XXXIV

Rule 4

Renumber sub rules (3) and (4), as sub-rules (4) and (5)
respectively and nsert the following as sub-rule (3) —

“(3) The Court may n 1its discretion direct in the decres for
sale that if the proceeds of *he sale are not sufficient to pay

the mortgage debt, the mortgagor shall pay the balance per-
sonally ”’

(Notification No 8516-G, dated the 3rd February, 1933)

OrpErR XXXVII

Rule 1
in Rule 1,—

(a) wn clause (c) the word “and” shall be omutted,

(b) after clause (c) the following clause shall be nserted,
namely —

“(cc) all ewvil courts (except courts of small causes) 1n

the districts of Chuttagong, Dacca, Pabna and
24-Parganas, and

(Notification No 27206-G , dated the 29th November, 1933)

Orper XXXIX
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Orpgr XXXIX

Rule 1 -

Renumber Rule 1, as Rule 1 (1) and add the following as
sub-rules (2) and (3) —

“(2) In case of disobedience, or of breach of the terms of
such temporary mnjunction or order, the Court ganting the 1n-
junction or malking such order may order the property of the
person guilty of such disobedience or breach to be attached,
and may also order such person to be detamned m the civit
pnson for a term not exceeding six months, unless the
meantime the Court directs his release

(3) The property attached under sub-rule (2) may, when the
Court considers 1t fit 8o tc dueect, be sold and, out of the pro-
ceeds, the Court may award such compensation to the mjured
party as 1t finds proper and shall pay the balance, if any, to
the party entitled thereto ™’

(Notification No 3516-G , dated the 3rd February, 1933)

Orper XLI

Rule 14

Insert the following as clause (3) —

*‘(3) It shall be i the discretion of the Appellate Court to.
make an order, at any stage of the nppeal whether on its own
motion, or ex parte, dispensing with service of such notice on
any respondent who did not appear, either at the hearng »
the Court whose decrec 18 complained of or at any proceeding
subsequent to the decree of that Court or on the legal repre-
sentatives of any such respondent

Provided that—

(a) The Court may require notice of the appeal ta be

pubhished 1n any newspaper or newspapers as 1t may
direet '

(b) No such order shall preclude any such respondent or
legal representative from eppearing to contest the
appeal *’

(Notsfication No 8318-G , dated the 13th Jure, 1927)
Orper XLIT
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OrpErR XLII -
Rule 1
For Rule 1, substitute the following —

“1 The Rules of Order 41 shall apply, so far as may be,
to appeals from Appellate Decrees

Provided that every memorandum of Appeal from an
Appellate Decree shall be accompanied by a copy of the decree
appealed from and also (unless the Court sees fit to dispense
with any or all of them), by copies of the judgment on which
the said decree 1s founded and of the judgment and decree of
the Court of first mnstance *’

(Notification No 1750-G., dated the 15th February, 1938)

Orper XLITI
Rule 1
Insert the following after clause (i) —

“(1) (a) An order under rule 57 of Order XXI, dwecting that

an attachment shall cease or directing or omitting to direct that
an attachment shall continue **

(Notification No 3516-G , dated the 3rd February, 1933)

OrpErR XLVIIT

Rule 1

Cancel clause (2), and substitute therefor the following —

“(8) The court-fee chargeable for such service shall be pad
when the process 1s applied for, or within such time, if any, 8s
the Court may, when orderng 1ts 1ssue, fix for the purpose '

(Notification No 1154-G | dated the 17th January, 1934 )

hule 8

Insert the following words after the word *‘appendices’ —

“‘or such other forms as may be pr b g 6
of Judicature at Fort William fn Bfn;:fr’l’ e b the Theh Cour

(Notification No 7987.G , dated the 18th Apnl, 1935 )
480 APPENDIX A.
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APPENDIX A
Form No 13

In the form of “‘Breach of agreement to purchase land,”
cancel the word ‘‘bighas” and substitute therefor the words
«¢ acres *’

“Tighas”
(Rule No 11 of 1918)

APPENDIX B
Form No 14 ~
Insert the following form and number 1t as 14 —
“No 1A

BUMMONS TO DEFENDANT FOR ASCERTAINMENT WHETHER THE SUIT
wiLL BE cONTESTED (Order 5, rules 1 and §)

(Ttle )
To
(Name, description and place of residence )
WHEREAS has wshibuted a suib
agamst you for you are hereby summoned

to appear in this Court in person or by a pleader duly nstruc-
ted, and able to answer all material questions relating to the
swt on the day of 19 , ab o’clock
m the noon 1 order that on that day you may inform
the Court whether you will or will not contest the claim
etther m whole or in part and 1n order that in the event of
your deciding to contest the claim either in whole or mn part
directions may be given you as to the date upon which your
written statement 18 to be filed end the witness or witnesses
upon whose evidence you mmtend to rely 1 support of your
defence are to be produced and also the document or documents
upon which you mtend to rely

Take nolice that, m default of your appearance on the day
befors rnentioned, the suit will be heard and determined mn your
absence and take further nofice that in the event of your admit-
ting the claim either m whole or 1n part the Court will forth-
with pass judgment in sccordance with such adnussions

Given
481
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Given under my hand and the seal of the Court, this

day of 19
Judge

Seal

Norice —If you admit the claim erther 1n whole or in part you should
come prepared to pay into Court the money due by virtne of such admission
together with the costs of the smt, to avoid execution of any decree which
may be passed agawnst your person or property, or both

(Notification No 12421-G | dated the 25th August, 1927)

Form No 10

Insert the words ““(or proof of the above having been duly
made by the declaration of )’ after the words
“fproof of the above having been duly taken by me on the oath
o LRl

(Notification No 10428-G , dated the 25th July, 1928)

Form No 11
Substitute the following for the existing Form No 11 —
“No 11

DECLARATION OF PROCESS SERVER 10 AccoMPANY RETURN OF A
SumMons or Notice (Order 5, rule 18)

(Tutle)

I

declare —(1) On the » & process-server of this Court

day of
19 , I received a summons/notice 1ssued by the Court of
dated i suit No of 19 , m the saxd Court,
day of 19 |, for service on

(2) The sad was at th
e time personally known to me,
and T served the said suramons [notice on him/her on the

d
tl?ey of 19 , at about o’clock 1
noon at by tendering
a copy
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a copy thereof to him/her and requiring his/her signature to
the original summons/notice

(a)

(b)

(a) Here state whether the person served signed or refused to sign
the process, and in whose presence

. (b) Signature of process-server

Or
(2) The sad not bemg personally known
to me ponted out to me & person whom he
stated to be the said , and I served the sad
summons/notice on him/her on the day of
19 , at about o’clock 1n the _ noon at

by tendering a copy thereof to hum/her and
requuring his/her signature to the original summons/notice

(a)
)

{(a) Here state v;hether the person served signed or refused to sign the .
process, and i whose presence ‘ T

(b) Signature of process server

Or

(2) The smd and the house in which he ordinarly
resides being personally known to me, I went to the said house,
1 and there on the day of

19 , at about o’clock 1n t‘:e noon, I did not
find the sad

(@)
(b)

(a) Enter fully and exactly the manner m which the process was served
with special reference to Order 5, rules 15 and 17

(b) Signature of process server
Or
“(2) Ore
483
164



Cwil Procedure [acT v

(Rules made by the High Court of Judicature at Fort Wilhiam
i Bengal under Section 122)

APPENDIX B-—concld

(2) One at ponted out to me
which he said was the house mn which
ordinanty resides I did not find the sad there
(a)
1b)

(@) Bnter fully and exactly the manner m which the process was served
<with special reference to Order 5, rules 15 and 17
(b) Signature of process-server

Or

(8) If substituted service has been ordeied, state fully and
exactly the manner in which the summons was served with

special reference to the terms of the order for substituted
service

(Notification No 10428-G , dated the 25th July, 1988}

APPENDIX D
Form No 1

Cancel the table under the head ‘‘Costs of swt” m Form
No 1 and substitute therefor the follounng —

* Plamtiff Defendant
Rs A » Rs ar
1 Stamp for plant *1 Stamp for power
2 Stamp for power 2

Stamp for petitions and

affidavits
3 Stamp for petitions and

affidavits 3 Cost of exhibits melud

g copies made under
the Bankers' Book’s
4 Cost of exlubits includ- Ewvidence Act, 1891
mg copies made under
the Bankers’ Book's

Evidence Act, 1891 4 Pleaders’ feo

Form No 1--contd
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b

=X -3 K |

12

¢ Plantiffa

« Rss Aa P

Pleaders’ fee on Rs .
Subsistence and travell-

allowances of wib-
nesses (mcluding those
of party, if allowed by

Judge)

Process fees
Commussioners’ fees

Dem: paper

Cost of transmission of
records

Other costs allowed
under the Code and
General  Rules and
Orders

Adjournment costs not
paid m cash (to be
added or deducted as

the case may be)

©W-ID

1

Defendanta

Rg A P.

Subsistence and travell-
mg allowances of wib-
nesses (wcluding those
of party, if allowed by

Judge) .
Process fees .
Commassioners’ fees .
Demi paper

Cost of transoussion of
records

Other costs allowed
under the Code end
General Rules and
Orders o

Adjournment costs not
paid wm cash (to be
deducted or added as the
case may be) hid

(Notification No 15264G , dated the 11th November, 1927 )

Cancel the table under the head

Form No 2

No 2 and substitute therefor the follounng —

X1 FO Y

[=%--X- 2 ]

a2

* Plamtiff

Rs A, P

Stamp for plant
Stamp for power
Starap  for
and affidavits
Cost of exhibits nclud-
ing coples made under
the Bankers' Book’s
Ewidence Act, 1891
Ploeaders’ fee on Re
Subsistence and travell.
g allowances of wit-
nesses (including those
of party, 1f allowed
by Jud%e)

Process fees
Commissioners’ fees

Demu paper

Cost of transmisgion of
records

Other costs  allowed
under the Code and
General  Rules and
Orders

Adjournment costs not
pad in cash (to be
added or deducted as
the case may be) . .

petitions

(-2

QWO

11

Stamp

{ Defendant

“Costs of suit”” in Form

Re A »

Stamp for power

for  petitions
and affidavita

Cost of exhibits includ.
g copies made under
the Bankers’ Books
Ewidence Act, 1891
Ploaders’ feo

Subsistence and travell-
mg allowances of wnt.
nesses (including those
of party, of allowed
by Judge)

Process fees
Commugsioners’ fees

Dermu paper

Cost of transmgsion of
records

Other costs  allowed
under the Code and
General  Rules and
Orders

Adjournment costs not
paid 11 cash (to bo
deducted or added ag
the case may be) . Rd

2. This
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9 This rule will come mnto force from the 1st January,.
1028

(Nottfication No 15264-G , dated the 11th November, 1927 )

APPENDIX E

Insert the followmg after Form No 15, Appendizc B —
“Form No 154

Bond for safe custody of moveable property attached and left
charge of any persons and surehies

[OroEr XXIA, RuLks 8 (a) AND 5 ]

In the Court of at
Civil Swt No of
A B o
aganst
C D of
Know all men by these presents that I

etc, and K L of Bt and M N i .
e:c , are jountly and severally bound to the Judge of the Court
0 mn Rupees to be pad to the

Salg Judge, for which payment to be made we bmd ourselves,
an etach of us, n the whole, our and each of our hews,
executors and administrators, jointly and severally, by these

presents
Dated this day of 19

And whereas the moveable
property /livestock s ecified 1n the
schedule hereunto annexed has been attached unger a warraut

from the said Court, dated the

. day of 19
mf execution of a decree m favour of v mn smt No
o 19 , on the file of , and the sad

property has been left in the charge of the said IJ

486 Now
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Now the condition of this obligation i3 that, if the above
bounden I J shall duly account for and produce when required
before the said Court all and every the property/livestock
aforesaid [and shall properly mamtamn and take due care of
the hvestock aforesaid] and shall obey any further order of the
Court m respect thereof, then this obhigation shall be void
.otherwise 1t shall remamn 1n full force and be eRforcible against
the above bounden I J in the execution proceedings

1J
X L
M N

Signed and delivered by the above
bounden 1n the presence of

(Notification No 25585-G , dated the 8rd November, 1933)

APPENDIX G

Form No 9

In the form of ‘"Decree m Appesl’’ cancel the words from
“*Memorandum of appeal” to “'the following reasons, namely”’ —

(Rule No 11 of 1910)

APPENDIX H
4817
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APPENDIX II. -

RULES MADE BY THE HIGH COURT OF JUDICATURE
AT MADRAS UNDER SECTION 122

-~

OrpEr III
Rule &

At the end msert the following —
“Explanation —Service on a pleader who does not act for
Ius chent shall not rase the presumption under this rule ”

(R 0 C No 1810 of 1926)

OrpEr IV
Rule 2

In Order IV, delete sub-rule (2) of tule 2 added wunder
Dis No 908 of 1912, and re-number the emsting rule 2 (1)
as rule 2

[G O No 2606, Law (General), dated 6th August 1928 ]

OrpEr V
Rule §

Delete the first paragraph and substitute the following 1n
dteu thereof —

““5 The Court shall determine, at the time of issuiny the
summons, whether it shall be—

(1) for the settlement of 1ssues only, or (2) for the defendant Eﬂg‘e‘;‘?f)“uf be
to appear and state whether he contests or does not contest gettlo lsaues, or

the claim and directing him 1f he contests to receive directions whether tho
as to the date on which he has to file his written staterrent, 33“3:5 n%%no“;s i

the date of trmal and other matters, and if he does not contest fxa;gpf;’s'alﬂ Pal
for final digposal of the suit at once, or (8) for the final dis-
posal of the suit, an1 the summans shall contain a direction
accordingly *
(P Dis No 7 of 1927)
Rule 15
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OrpER V—contd

Rule 15

Delets the words ‘‘the defendant cannot be found” and:
in lieu thereof insert the words ‘‘the defendant 18 absent ™’

(R 0 C No 1810 of 1926 )

Rule 184 (new )

Insert the following as rule 184 —

Qef Ministernal - <4184 A Distriet Judge, within the meamng of the Madras.

Sourte, magoe Civil Courts Act, 1873, may delegate io the Chuef Mumisterial
grder tsweof Officer of the District Court the power to order the 1ssue of
fresh summons to a defendant when the return on the previous
summons 18 to the effect that the defendant was not served and
the plammtift does not object to the i1ssue of fresh summons
within seven days after the retwn has been notified on the

notice board *'

(P Dis No 777 of 1929 )

Rules 25 and 26
Substitute the following for rules 25 and 26 —

Service where “25 Where the defendant resides out of British India and

Fadequeol has no Agent m Brtish India empowered to accept service,

Admsno  the summons may be addressed to the defendant at the place

whers he 15 residing and sent to hum by post, if there 1s

. Postal commumication between such place and the place where:
the Court 15 situate

Provided that, 1f, by any arrangement between the Local
Government of the Province 1n which the Courb 1ssuing the
summons 18 sibuate and the Government of the foreign Ter-
ntory i which the defendant resides, the summons can be
served by an othcer of the Government of such terrtory, ihe
summons may be sent to such officer m such manner as by the
sad arrangement may have been agreed upon

26 Where—
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OrpEr V—contd
26 Where—

(a) 1n the exercise of any foreign junsdiction vested :n Hia
Majesty or n the Governor-General in Council, a Pohtical
Agent has been appomnted, or a Court has been established or
<ontinued, with power to serve a summons 1ssued by a Court
under this Code 1n any foreign terrtory in which the defend-
<nt resides, or

(b) the Governor-General n Council has, by notification
i the Gazette of India, declared, in respect of any Court
sibuate 1 any such termtory and not established or continued
w the exercise of any such jurisdiction as aforesaid, that ser-
vice by such Court of any summons 1ssued by a Court under
-this Code shall be deemed to be vahd service, or

(¢c) by any arrangement between the I.ocal Government of
the Province m which the Court 1ssuing the summons 1s sibuate
and the Government of the foreign termtory in which the
defendant resides the summons can be served by an officer of
the Government of such territory,

the summons may be sent to such Political Agent or Court,
-or 1 such manner as may have been agreed upon to the proper
officer of the Government of the foreign termtory by post or
otherwise, for the purpose of being served upon the defendant,
and, 1f the summons 18 returned with an endorsement signed
by such Political Agent or by the Judge or other officer of
the Court or by the officer of the Government of the foreign
ternitory that the summons has been served on the defendant
m manner hereinbefore directed such endorsement ghall be
deemed to be evidence of service

(Dis No 40 of 1917 )

Ruleg 27 and 28

(@) In rule 27 after the words *‘send W’ wnsert the words
“by registered post prepaid for acknowledgment

(b) In rule 28 after the words “'shall send’’ tnsert the words
“'by registered post prepaid for acknowledgment ’’
(Dis No 209 of 1912 )
Bule 294 (new)
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(Rules made by the High Court of Judicature at Madras
under Section 122 )

OrpnER V—concld

Rule 294 (new )

Insert as rule 294 —

“29A Notwithstanding anything contamed 1n the fore
gomg rules, where the defendant 1s a public officer (not belong-
mg to His Majesty’s military or naval forces or His Majesty’s
Indian Marme Service) sued in his offimal capacity, service
of summons shall be made by sending & copy of the summons
to the defendant by registered post prepaid for acknowledgment
together with the original summons, which the defendant shall:
sign and return to the Court which issued the summons

(Dis  No 209 of 1912 )

OrpErR VII
Eule 9

In tule 9 after the word ““and” occurnng in the thud
lime delete the comma and the five words following, vz, “of
the plamt 13 admitted” and insert the expression  ‘‘along
with the pliat’ after the words ‘‘shall present’

(R O C No 1810 of 1926 )

Orper IX

Rule 13
(@) Re-number tu’> 13 as rule 13 1)
(Do No 621 of 1914 )

(b) Insert the following as proviso to sub-rule (1) —

Provided further that no Court shall set asde a decree
passed ex parte merely on the ground that there has been an
uregularity i the service of summons, 1f it be satisfied tnat
the defendant had notice of the date of hearing m sufhcent
time to appear and answer the plamntifi's claim

(B O C No 1810 of 1926)

Add’
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OrpEr IX—contd

(c) Add the followng as sub-rule (2) —

““(2) The provisions of section 5 of the Indian Tamitation
Act, 1908, shall apply to applications under sub-rule (1) "

(Dis  No 621 of 1914 )

Rule 156
Add the following as rule 15 —

“15 (1) Rules 6, 13 and 14 shall apply mutatis mutandis
to those proceedings m execution faling within section 47 of
the Code 1n which notice to the opposite party 18 required under
the prowisions of the Code

(2) Bubject to the provisions of sub-rule (2) of rule 13, an
application under this rule shall be made within thuty days of
the date of the order, or, where the nofice was not duly served
of the date when the apphcant has knowledge of the order *’

(Madras High Court Notification dated the 6th March 1933 )

] it ]
Orper XII
Rule 6

Re-number the emsting rule 6 as sub-rule 6 (1) and insert
the following as sub-rules (2) and (8) —

*“(2) The Court may also of 1ts own motion make such

Setting & side
% parts orders
in execution,

order or give such judgment as 1t may consider just, having .

due regard to the admussions made by the parties

(3) Whenever an order or judgment 1s pronounced under
the provisions of this rule a decree may be drawn up in
accordance with such order or judgment and bearing the same-
date as the day on which the order or Judgment was pro-

nounced "’
(R 0 C No 1729 of 1926 )

Orper XIIT
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. OrpEr XIII

Rule 7
Add the following proviso to rule 7 (2) —

“Provided that no document shall be returned which by
force of the decree has become wholly void or useless ™

(Dis No 434 of 1916 )

Eule 9

Substitute the following for the emsting sub-rule (3) and re-
number the exsting sub-rule (4) as sub-rule (6) —

**(3) Every appheatloh for return of a document under the
first proviso to sub-rule (1) shall be made by a verfied petition
and shall sebt forth facts justifying the immediate return of the
ongmal

(4) The Court may make such order as 1t thinks fit for the
costs of any or all the parties to any application under sub-rule
(1) The Court may further direct that any costs mewired n
complying with or paid on apphcation under sub-rule (1) or m-

curred 1n complying with the provisions of rule 5 of this order,
shall be included as costs 1n the cause

(@ O Ms No 2823-Home, dated 22nd October 1936 )
(B O C No 3766 B—1 of 1934)

OrpER XV
Rule 2

Re-number rule 2 as sub-rule 2 (1) and msert the follow-
ing as sub-rule (2) —

‘(%) Whenever a judgment 1s pronounced wunder the pro-
vistons of this rule a decree may be drawn up in accordance

with such judgment bearing the same date h
which the judgment was pronounced as the day on

(R 0 C No 1729 of 1926 )

OrpER XVI
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under Section 132 )

Orpee XVI
Rule 44 (new )

Ingert the following as rule 44 after rule 4 —

“4A (1) Notwithstanding anything conteined in the fore-
gong rules, 1 any swb by or against the Secretary of State
for India m Counci, no payment mn accordance with rule 2
or rule 4 shall be required when an application on behalf of
Government 18 made for summons to & Government servant
whose salary exceeds Rs 10 per mensem and whose attendance
18 required 1n & Court situate more than five rmiles from his
headquarters, and the expenses incurred by Government in
respect of the altendance of the witness shail not be taken mto
consideration i determining costs incidental to the swib

(2) When any other party to such a swt apphes for a sum-
mons to such an officer, he shall deposit 1 Court along with
his application a sum of money for the travelling and other ex-
penses of the officer according to the scale prescrbed by the
Government under whom the officer 18 serving and shall also
pay any further sum that may be required under rule 4 accord-
ing to the same scale, and the money so deposited or paid shall
be credited to Government

(3) In all cases where a Government servant appears in
accordance with this rule, the Court shall grant hum a certs-
ficate of attendance

(Dis No 1207 of 1918 and P Diws No 22 of 1932 )

Rule 21
Substitute the followng for rule 21 —

“21 (1) When a party to a swt 18 required by any other
party thereto to give evidence or to produce a document, the
provisions as to witnesses shall apply to lum so far as apph-
cable

(2) When a party to a swit gives evidence on his own be-
half, the Court may, in its discretion, permit him to include
88 costs 1n the sult a sum of money equal to the amount pay-
able for traveling and other expenges to other witnesses in the
case of similar standing

[G O Ms No 402, Law (General), daied 4th February 1936 ]

(P Dis No 98 of 1936)
- Orper XVIIT
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Qs per XVIII

Rule 2
At the end of rule 2 insert the following *‘Ezplanation’’ —

“‘Explanation —Nething 1 this rule shall effect the jurs-
diction of the Court, for reasons to be recorded :n wnting, to
direct any party to examme any witness at any stage *’

(R O C No 1729 of 1926 )

OrpEr XX

Rule 1
For rule 1 substitute the following —

1 (1) The Court, after the case has been heard shall pro-
mounce judgment in open Court, either at once or on some
fubure day, of which due notice shall be given to the parties
or therr pleaders

(2) The judgment may be pronounced by dictation to a
shorthand writer m open Court "

(R 0 C No 1529—D—2/1928)

Rule 3

Substitute the following for rule 3 —

8 The judgment shall bear the date on which 1¥ 15 pro
nounced and shall be signed by the Judge snd, when once
signed, shall not afterwards be altered or added to, save a8
provided by section 152 or on review, provided also that,
where the Judge pronounces his judgment by dictation to &
gshorthand writer n open Court, the transeript of the judg-
ment so pronounced ghall, affer such rewision as may be deem-
ed necessary, be signed by the Judge *’

(B O C No 1529—-—D-—-2/1928)
Rule 6
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OrbEr X X—contd
Rule 6

(a) For sub-rule (I), the following shall be substituted —

“‘(1) The decree shall agree with the judgment 1t shall con-
$ain the number of the suib, the names and descnptions of the
parties, their addresses for service and particulars of the claim,
and shall speafy clearly the rehief granted or other determina-
tion of the sumit

(R 0 C No 3299—B—1/1930)

(b) After sub-rule (2) the following shall be mnserted as sub-
ruls (24) —

*“(2A) In sll cases in which an element of champerty or
mantenance 15 proved, the Court may provide mn the final
decree for costs on & special scale apprommating to the actual
expenses reasonably mecurred by the defendant ™’

(B 0 C No 3019 of 1926)

Rule 11.
Substitute the following for rule 11 —

11 (1) Where and i so far as a decree 18 for the pay-
ment of money, the Court may for any sufficient reason at the
tume of passing the decree order that payment of the smount
decreed shall be postponed or shall be made by mstalments,
with or without interest, notwithstanding anything contained
in the contract under which the money 18 paysble

(2) After the passing of any such decree the Court may, on
the application of the judgment-debtor and after notice to
the decree holder, order that payment of the amount decreed
shall be postponed, or shall be made by instalments on such
terms as to the payment of interest, the attachment of 1the

property
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under Section 122)

Orper XX—concld

property of the judgment-debtor, o1 the taking of secunty
from him, or otherwise, as 1t thinks fit ”*

(B O C No 2191 of 26—B1)

Rule 12

Add the following to rule 12 —

*“(3) Where an Appellate Court directs such an nquiry, it
may direct the Court of Fust Instance to make the mquiry,
and 1 every case the Court of Fust Instance shall, on the
application of the decree-holder, inqure and pass the final
decree ™’

(Dis No 550 of 1911)

OrpER XXI
Rule 2

Substitute the followwng for Rule 2 (2) —

“Any party to the swt or s legal representalives or any
person who has become surety for the decree debt also may
inform the Court of such payment or adjustment, and apply to
the Court to 1ssue a notice to the decree-holder to show cause,
on a day to be fixed by the Court, why such payment or ad-
justment should not be recorded as cerfified, and if, after ser-
vice of such motice, the decree-holder fails to show cause why
the payment or adjustment should not be recorded as certified.
the Court shall record the same accordingly '

(R 0 C No 4955 of 1930—B1)

R\ule 11

(a) In sub-rule (2) of rule 11 between clauses (f) and (g) msert
the following new clause ~—

“(f/) whether the ongmnal decree-holder has transferred
any part of his interest mn the decree and, if so, the date of
the transfer and the name and address of the parties to the
transfer

(P Dis No 776 of 1929)
(b) Add
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OrpEr XXI—contd

(b) Add the follounng to sub-rule (2) () —

“In an execution petition praying for rehef by way of attach-
ment of a decres of the nature speeified m sub-rule (1) of rule
53 of this order, there shall not be imncluded any other rehef
mentioned 1n this clause ™

(¢) Add the following prowso at the end of sub-ruie (2) —

“Provided that when the applicant files with his application
a certiied copy of the decree, the particulars specified n
clauses (b), (¢) and (i) need not be given in the application

(G 0 Ms No 2084, Home, dated 2nd September, 1’9:?6—-—11
C P Dis No 691 of 1936, dated 13th October, 193¢ )

Bule 17

(a) Subshitute the following for sub-rule (1) —

*(1) On receiving an application for the execution of a decree
as provided by rule 11, sub-rule (2), the Court shall ascertain
whether such of the requirements of rules 11 to 14 as may be
appheable to the case have been complhed with, and, if they
have not been complied with, the Court may reject the applh-
cation 1f the detect 18 not remedied within a time to be fixed

by 1t "’
(b) Add the following proviso at the end of the rule —

“Provided that where an execution application 1s returned
on account of wnaccuracy in the particulars required under rule
11 (2) (g), the endorsement of return shall state what in the
opnion of the returming officer 18 the correct amount ’’

(G O Ms No 2084, Home, dated 2nd September, 1936—H C
P Dz No 691, of 1936, dated 13th October, 1936 )

-

Rule 22
(a). Substituts the following for sub-rule (1) —

“‘(1) Where an application for execution 13 made-—
(a) more than two years after the date of the decree, or
(b) agamst the legal representative of a party to the decree,
or
(c) where
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OrpEr XXI—contd

() where the party to the decree has been declared 1nsol-
vent, aganst the Assignee or Receiwver m Insolvency,
the Court executing the decree shall 1ssue a notice to
the person against whom execution 1s appled for re-
quring him to show cause, on a date to be fixed,
why the decree should not be executed against lum

Provided that no such notice shall be necessary 1mn conse-
quence of more than twg years having elapsed between the date
of the decree and the application for execution, if the applica-
tion is made within two years from the date of the last order
aganst the party against whom execution 1s apphed for, made
on any pevious appheation fo, execution, or i consequence
of the appheation bemng made against the legal representative
of the judgment-debtor, 1f upon a previous application for exe-
cution against the same person the Court has ordered execution
to 1ssue agamst hum <

(@ O Ms No 2084, Home, dated 2nd September 1936—I
C P IDws No 691 of 1936, dated 18th October, 1936 )

(b) between sub-rules (1) and () nsert —

“(1A) Whete fiom the particulars mentioned 1n the apph-
c1at10n m comphance with 1ule 11(2) (ff) supra or otherwise the
Court has nformation that the ongifal decree-holder has
transferied any pait of his interest m the decree, the Court
shall 1ssue notice of the application to all parties to such

transfer, other than the petitioner, whers he 15 & party to
the transfer ”

jouo(;)mgniub»rule (1) of rule 28, after clause (b) insert the

(X3
1or (c) where the party to the decree has been declared
msolvent, aganst the Assignee or Recerver 1n solvency

-

(P Dis No 77¢ of 1929)

Add
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OrpER XXI—conid

Add the followmg proviso to sub-rule (2)—

‘Provided that no order for execution of a decree shall be:
mvahd owing to the omission of the Court to record its reasons
unless the judgment-debtor has sustamed substantial ijury as-
the result of such omussion ”’

(@ 0 Ms No 2084, Home, dated 2nd September, 1936—H
C P Dis No 691 of 1936, dated 13th October, 193G )

Rule 24
Substitute the followrng for sub-rule (3) —

“(3) In every such process a day shsll be specified on
or before which 1t shall be executed and a day shall be specified
on or before which 1t shall be returned to Court ™

(@ O Ms No 2084-Home, dated 2Znd Seplember, 1936

H C P Dis No 691 of 1936, dated the 13th October,
1936 )

Rule %5
Add the following provise to clause (2)

“Provided that an examination of the officer entrusted
with the execution of a process by the Nazir or the Deputy
Nazir under the general or special orders of the Court shall

be deemed to be sufficient complance with the requirements
of this clause ”

(Dis No 2282 of 1916)

Substitute the following in the place of the present sub-
rule (2) —

“(2) Where 1n the case of a decree for the payment of
money the process 18 not executed owing to the decree having
been satisfied, such officer shall also obtain an endorsement on
the process to that effect signed by the decree-holder and

attested by two respectable witnesses who can 1dentify the
decree-holder **

Add
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(c) where the party to the decree has been declared msol-
vent, agamnst the Assignee or Receiver m Insolvency,
the Court executing the decree shall 1ssue a notice to
the person agamnst whom execution 18 apphed for re-
quirmng him to show cause, on a date to be fixed,
why the decree should not be executed aganst him

Provided that no such notice shall be necessary 1n conse-
quence of more than two years having elapsed between the date
of the decree and the appheation for execution, 1f the apphca-
tion 18 made within two years from the date of the last order
agamnst the paity against whom execution 18 applhed for, mads
on any pievious application for execution, or in consequence
of the apphcation being made against the legal representative
of the judgment-debtor, 1f upon a previous applcation for exe-
cution agamst the same person the Court has ordered execution
to 1ssue against hum ”’ ~

(G O Ms No 2084, Home, dated 2nd September 1936—I1
C P Dis No 691 of 1936, dated 13th October, 1936 )

(b) between sub-rules (1) and (2) msert —

“(1A) Where from the particulars mentioned 1n the apph-
c1at10n m comphance with 1ule 11(2) (ff) suvra o otherwise the
Court has information that the ongmnal decree-holder has
transferred any pait of his mterest m the decree, the Court
shall 1ssue notice of the applhication to all parties to such

transfer, other than the petition h
the transfer D er, where he 18 a party to

jolléz;)m;n _3_“1"7‘“1@ () of rule 22, after clause (b) wmsert the

m 10r b(C) where the party to the decree has been declared
solvent, agamst the Assignee or Receiver m msolvency

(P Dis No 776 of 1929)
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under Section 122)

OrpER XXI-—conid

Add the followmg proviso to sub-rule (%)—

“Provided that no order for execution of a decree shall be
mvahd owing to the omission of the Court to record 1its reasons
unless the judgment-debtor has sustamed substantial injury as-
the result of such omussion ”’

(@ 0 Ms No 2084, Home, dated 2nd September, 1936—H
C P Dis No 691 of 1936, dated 13th October, 1946 )

Rule 24
Substitute the followrng for sub-rule (3) —

“(3) In every such process a day shall be specified on.
or before which 1t shall be executed and a day shall be specified
on or before which 1t shall be returned to Court ™

(G 0 Ms No 2084-Home, dated 2nd September, 1936—
H C P Dis No 691 of 1936, dated the 13th October,
1936)

Rule %5
Add the following proviso to clause (2) —

“Provnided that an exammation of the officer entrusted
with the execution of a process by the Nazir or the Depuby
Nazir under the general or special orders of the Court shall

be deemed to be sufficient comphance with the requirements
of thuis clause ”

(Dis No 2282 of 1916)

Substitute the following in the place of the present sub-
rule (2) -

“(2) Where 1 the case of a decree tor the payment of
money the process 18 not executed owing to the decree having
been satisfied, such officer shall also obtain an endorsement on
the process to that effect smgned by the decree-holder and
attested by two respectable witnesses who can identify the
decree-holder *’

Add
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ORDER XXI—contd

Add the following as sub-rule (3) —

“(3) Where the endorsement of such officer 13 to the
effect that ke 18 unable to execute the process, the Court shall
examme him or cause um to be examned by any other Court
touching his alleged mability, and may if 1t thinks fit, summon
.nd examine witnesses as to such abihty, and shall reccrd
the result

Provided that an exammation of the officer entrusted with
the execution of a process by the Nazn or the Deputy Nazir
under the general or special orders of the Court shall be
deemed to be sufficient compliance with the requirements of

this clause

Where the mability to execute the process 1s stated to be
due to the satisfaction of the decree and such satisfaction has
veen endorsed on the process as mentioned 1n sub-rule (%)
above, the Court shall 1ssue notice to the deciee-holder to
show cause on & day to be fixed by the Court, why such
satisfaction should not be recorded as certified, the Court shall
record the same accordingly

A record of satisfaction under the prowisions of thig sub-
rule shall have the same effect as one under the provisions of
Order XXI, rule 2, sub-rule (2)”

Rule t}l

(1) Substitute the following for sub-rules (?) and (3) —

“(?) Where any attachment under sub-rul -
matmeg m force for thiee months, if the Judgrzen(tllieg:zr ;:S
?:veotﬁy(adttthil decres and the decree-holder has applied to
hav oute fatlz:c ed property sold, such property may be sold
b 13 e proceeds the Court may award to the decree-
Palder, 1n bcases where any amount has been fixed by the
ronene ehpald as an alternative to delivery of movable
Pl aE!y;b 133 kxa.rnoun{:, and, m other cases such compensa-
o e nks fit, and shall pay the balance (f any), to

© Judgment-debtor on his appheation v
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(Rules made by the High Court of Judicature at Madras
under Section 1¢2)

OrpER XXI—contd

(3) Where the judgment-debtor has obeyed the decree end
paid all costs of executing 1t which he s bound to pay, or
where, at the end of three months from the date of the attach-
ment, no application to have the property sold has been
made, or, if made, has been refused, the attachment shall

cease
(2) 4dd the following as sub-rule (4) —

‘“(4) The Court may on apphcation extend the period of
three months mentioned m sub-rules (2) and (3) to such period
not exceeding six months on the whole as 1t may think fiy "’

(@ 0 Ms No 2084, Home, dated the 2nd September, 1936—
H C P Iis No 691 of 1936, dated the 13th October, 1936 )

Rule 32
Substitute the following for suo-rutes (3) and (%) —

‘“(3) Where any attachment under sub-rule (I) or sub-rule
(?) has remaiped 1n force for three months, i1f the judgment-
debtor has not obeyed the decree and the decree-holder has
applied to have the attached property sold, such property
may be sold, and out of the proceeds the Court may award to
the decree-holder such compensation as 1t thinks fit, and shall
pay the balance (if any), to the judgment-debtor on his
spplhication The Court may on application extend the period
of three months mentioned heren to such period not exceed-
Ing one year on the whole as 1t may think fit

(4) Where the judgment-debtor has obeyed the docree
ond paid all costs of executing 16 which he 18 bound to pay,
or where, at the end of three months from the date of the
asttachment or of such extended period which the Court may
order under gub-rule (3), no appheation to have the property
sold has been made, or if made has been refused, the attach-
ment shall cease *’

(@ O Ms No 2084-Home, dated 2nd September, 1936—

H ¢ P Dwis No 691 of 1938, dated 13th October, 1936 )

Rule 38
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Rule 38

Substitute the followmg for the present rule 38 —

“Bvery warrant for the arrest of a judgment-debtor shall
direct the officer entrusted with ibs execution to brmg lim
before the Court with all convement speed, unless the amount
which he has been ordered to pay, together with the mterest
thereon and the costs (if =any) to which he 18 hable, be
sooner pad, or unless satisfaction of the decree be endorsed
by the decree-holder on the warrant 1n the manner provided

in rule 25 (2) above ”

Rule 39

Delete the present sub-rules (4) and (5) and substitute the
following —

““(4) Such sum (if any) as the Judge thinks sufficient for
the subsistence and cost of conveyance of the judgment-debtor
for his journey from the Court-house to the civil prison and
from the ciwil prison, on his release, to his usual place of
tesidence together with the first of the payments m advance
under sub-rule (:31) for such portion of the current month as
remains unexpired, shall be paid to the proper officer of the
Court before the judgment-debtor 18 commtted to the el
pnson, and the subsequent payments (if any) shall be pad
to the officer 1n charge of the eivil prison )

] (f) Sums disbursed under this rule by the decree-holder

or the subsistence and cost of conve 1f

Tudgmont.debis yance (if any) of the
lgm ebtor shall be deemed to be costs in the swit '’

Rule 40

Substitute the following for rule 40 —

Il40 »
Court 1n (;l))eth en a judgment-debtor appears befors the
brought befor le&ce to a notice 1ssued under rule 87, or 18
e the Court after bemg arrested 1n execuhc;n of a
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decree for the payment of money, and 1l appears to the Court
that sn msolvency petibion has been presented by or egamnst
the judgment-debtor or that the judgment-debtor 18 unable
from poverty or other sufficignt cause fo pay the smount of
the decree or, if that amount 18 payable by mstalments, the
amount of any mstalment thereof, the burden of proving the
nability to pay bemng on the judgment-debtor, the Court may
upon such texms (if any) as 1t thinks fit, make an order dis-
allowing the application for s arrest and detention, or direct-

ing his release, as the case may be

(2) Before making an order under sub-rule (I), the Court
shall take into consideration any allegation of the aecree-
holder touching any of the following matters, namely —

(a) the decree beng for a sum for which the judgment-
debtor was bound in any fiduciary ecspacity to
account, .

(b) the transfer, concealment or removal by the judg-
ment-debtor of any part of his property after the
date of the mnstitution of the swmt m which the
decree was passed, or the commusmon by him after
that date of any other act of bad faith i relation
to his property, with the object or effect of obstruct-
ing or delaying the decree-holder in the execution
of the decree,

(c) any undue preference given by the judgment-debtor to
sny of s other creditors,

() refusal or neglect on the part of the judgment-debtor
to pay the amount of the decres or some part
thereof when he has, or smce the date of the
decree has had, the means of paying it,

(¢) the hkelihood of the judgment-debtor absconding or

leaving the jumsdiction of the Court with the ob-

Ject or effect of obstructing or delaying the decree-
holder m the execution of the decree

(3) While
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(3) While any of the matters mentioned 1 sub-rule (2)
are bemng considered, the Court may, i its discretion, order
the judgment-debtor to be detaned m the civil pmson, or
leave hum m the custody of an officer of the Courf, or release
m on hs furmshmng secunty, to fhe satisfaction of the
Court for his appearance when required by the Court

(4) A judgment-debtor released under this rule may be
re-arrested

(6) Where the Court does not make an order under sub-
rule (1) 1t shall cause the judgment debtor to he arrested
if he has not already been arrested and, subject to the other
provisions of this Code, commit him to the awil prison

Provided that, in order to give the judgment-debior on
opportumty of satisfying the decree, the Court before making
the order of commuttal may leave the judgment-debtor m
the custody of an officer of the Court for a specified period
not exceeding ten days, or release him on his furnmishing
security to the satisfaction of the Court for his appearance

al the expiration of the specified period 1if the decree be nob
sooner sabisfied

When the Cowmt sees fit to leave s judgment-debtor m
the custody of an officer of the Court and the judgment-
debtor does not pay the costs mcidental to such intermediate
custody, 1t shall be competent for the Court fo require the

decree-holder, on pain of s apphication for arrest being

disallowed, to pay mto Court such sum as the Judge deems
sufficient to cover such

costs ncluding batta for process-
server, subsistence of the judgment-debtor and cost of convey-

ance, )f any, and sums disbursed b
, y the decree-holder under
this proviso shall be deemed to be costs m this suit

(54) During the tem
porary sbsence of the Judge who
sued the warrant under rule 37 or 88, the Warrantl.l oafe c‘o‘;n-

:)r;lt;c)al :;‘labiG signed by any other Judge of the same Court
ton yoverythUdlcm] Officer superior 1 rank who has Jurisdic-
e same loeality, or whers the arrest 1s made on

508



oF 1908 ] Civil Procedure

(Rules made by the High Court of Judicalure at Madras
under Section 122)

OrpEr XXI-—contd

s warrant 1ssued by the District Judge, the warrant of com-
mittal may be sgned by any Subordinate Judge or District
Munsif empowered i wrnting by the District Judge i this
behalf

(6) No judgment-debtor shall be committed to the ecivil
prison or brought before the Court from the prison to which
he has been committed pending the consideration of any of
the matters mentioned m sub-rule (2) unless and until the
decree-holder pays into Court such sum as the Judge may
think sufficient to meet the travellng and subsistence ex-
penses of the judgment-debtor and the escort for the journey
to and from the prison

Sub-rule (5) of rule 39 shall apply to such payrments *
(B O C No 2191 of 1926—B1)

Rule 43
Substitute the following rules for rule 43 —

43 (1) Where the property to be attached 18 moveable
property, otber than agricultural produce, mn the possession of
the judgment-debtor, the attachment shall be made by actuab
seizure, and the attaching officer shall keep the property 1n
Lis own custody or in the custody of one of his subordinates,
and shall be responsible for the due custody thercof

Provided that, when the property seized 1s subject to speedy
and natural decay, or when the expense of keeping 1t 1o
custody 18 likely to exceed its value, the attaching officer may
sell 1t at once, and

Provided also that, when the property attached consists of
Live-stock, agucultural implements or other articles which
cannot conveniently be removed and the attaching officer does.
not act under the first proviso to this 1ule, he may at the
mstance of the judgment-debtor or of the decrse-holder or of
sny person claiming to be mnterested 1n such property leave
L m the village or place where 1t has been attached—

(a) 1 the chamige of tha person at whose mstance the i)ro-
perty 18 retammed in such willage or place, if such
person enters mto a bond i the Form No 15A

of
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of Appendix E to this Schedule with one or more
suffictent sureties for its production when called
for, or

{b) m the charge of an officer of the Court, i1f a suitable
place for 1fs safe custody be provided and the
remuneration of the officer for a period of 15 days
ab such rate as may from tume to time be fixed by
the High Cowrt be paid in advance

(#) Whenever an attachment made under the prowisions
of this rule ceases for any of the reasons specified 1 rule 55
or rule 57 or rule 60 of this Order, the Court may order the
restitution of the atbached property to the person i whose
possession 1t was before attachment

43A (1) Whenever attached property 13 kept m the
village or place where 1t 1s attached, tbe attaching officer shall

forthwith report the fact to the Court and shall with his report
{orward a list of the property seized

(%) If attached property 1s not sold under the first Proviso
to rule 43 or retamned m the village or place where 1t 18 at-
tached under the second pioviso to that 1ule, 1t shall be

brought to the Court-house and delivered to the proper officer
of the Court

43B (1) Whenever attached property kept in the wvillage
or place where 1t 15 attached 15 live-stock, the person at whose
nstence 1t 18 50 retamned shall provide for 1ts maintenance,
and, 1f he fails to do so and 1f 1t 15 1 charge of an officer of
the Court, 1t shall be removed to the Court.house

Nothing 1n this rule shall prevent the judgment-debtor or

any person claiming to be mterested in such stocl from making
such arrangements for feeding the same

as may not be imccn-
sistent with its safe custody

(?) The Court may direct that any sums which have been

expended by th attaching officer or are pavable to him, 1f nob
duly deposited or paid, be recovered from the proceeds of
property, 1f sold, or be paid by the person declared entitled

to
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to delwvery before ke recerves the same The Court may also
order that any sums deposited or paid under these rules be
recovered as costs of the attachment from sny party to the

proceedings

(D, No 168 of 1913)

Rule 45
Substitute the following for sub-rule (I) —

“(1) Where agncultural produce 13 attached, the Courh
shall make such arrangements for the custody thereof as it
may deem sufficient, and, for the purpose of enabling the
Court to make such arrangements, every application for the
altachment of a growing crop shall specify the time at which
it 15 hikely to be fit to be cut or gathered, and the applicant
thall deposit 1n Court within a date to be fixed by Court, such
sum as the Court may deem sufficient to defray the cost of
watching and tending the crop till such time *

{G¢ O Ms No 2084, Home, dated the 2nd September, 1936
—H C P Dis No 691 of 1936 dated the 13th October
1936)

Rule 48

Substitute a comma for the period at the end of sub-rule

(1) of rule 48 and add the follourng words at the end of the
sub-rule —

“such amount or nstalment being caleulated to the near-
st anny, fractions of an anna of six pies and over being con-
#idered as one anna and omutting amounts less than six pies '

(R 0 C No 1310 of 1926)

Rule 62
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Rule 52

Add the following as promso (1) and renumber the emsi-
ng provise as (i} —

‘(1) Provided further that, where the Court whose altach-
ment 18 determined to be prior receives or realizes such pro-
perty, the 1eceipt or realization eghall be deemed to be on
behalf of all the Courts m which there have been attachments
of such property in execution of money decrees prior to the
receipt of such assets

Ezplanation —Prionity of attachment in the case of attach-
ment of property mn the custody of Court shall be determined

or the same principles as in the case of attachment of pro-
perty not 1n the custody of Court *

(P Dis No 445/1935)

BRule 53
Substitute the following for sub-rule (1) (b) () —

“(11) the holder of the decree sought to be executed or his
judgment-debtor if he has obtamned the consent 1n writing
of the decrce-holder or the permussion of the attaching Court,

applies to the Court recerving such notice to execute the
sttached decree » ’

(G 0 Ms No 2084, Home, dated 2nd September, 1936—
H C P Dis No 691 of 1936, dated 13th October, 1936)

Add the following as sub-rule ) (¢) —

“'(¢) If the decree sought to be attached has been sent for
execution to another Court, the Court which passed the decree
shall send a copy of the said notice to the former Cowrt, and
thereupon the prowvisions of clause (b) shall apply wn the ,same

wanner as 1if the foomer Court had passed the decree and the

8a.d not t
se.d otice had been sent to 1t by the Court which 1ssued

[G 0 No 8, Home (Judicwal), dated the 11th January,

1918 )
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Add the following as sub-rule (3) —

**(3) The order of sttachment shall be deemed to have been
made as agamnst transferees without consmderation from the
judgment-debtor from the date of the order of attachment,
and as agamst all other persons from the date on which
they respectively had knowledge of the order of attachment,
or the date on which the order was duly proclaimed under sub-
rule (2) whichever 15 the earhier ”’

(G 0 Ms No 2084, Home, dated the 2nd September, 1936
—H C P Dis No 691 of 1936, dated the 13th October,
1936)

Rule 57

Substitute the followng _for rule 57 —

““57 (1) Where any propeity has been attached in execu-
tion of a decres and the Court hearing the execution applica-
tion erther dismisses 1t or adjourns the proceedings to a future
dsate, 1t shall state whether the attachment continues or
ceases Provided 