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AUTHORS' PREFACE 

During the last fifty years there has been a remarkable and rapid 
development of federal intervention in the realm of private eco
nomic activity. Today six or seven hundred statutory provisions 
are applicable to this realm in one way or another. These pro
visions represent a more and more clearly defined public policy 
of economic regulation. 

To outline a policy does not make it self-enforcing. In order that 
the expressed will of Congress may be carried out, it has been 
necessary to organize suitable agencies for the administration of 
various laws; to bestow powers and functions upon such agencies; 
to determine their relationship to other officers and agencies of 
government; to prescribe procedures; to develop and perfect forms 
of administrative action; to provide means of enforcing the acts 
of each agency; and to establish· proper controls over such acts. 
These methods are all requisite to the double end sought by 
Congress: the protection of the individual as to guaranteed rights, 
and the efficient administration of federal economic policy. 

Every method employed must be permissible under the Con
stitution of the United States, as interpreted and applied. For 
example, general policy must be outlined by Congress, and delega
tions of legislative power to administrative agencies must be 
specific and limited. Administrative and executive agencies cannot 
disregard or control the acts of the courts. Where constitutional 
rights are involved, any procedure established for administrative 
acts must safeguard such rights. Administrative officers may not 
be arbitrary or capricious in their acts. All these principles and 
many more have been respected and applied by Congress, the 
administrative system, and the courts, in the performance of their 
respective functions. 

Today, as never before, the methods by which federal economic 
and social policies are administered are being examined and ques
tioned for many reasons and from many quarters. The economic 
stresses of years past have naturally caused an increased interest in 
the subject of the relations between government and economic 
activities. As a result of such interest and the investigations to which 

vii 
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it has led, three chief schools of thought have developed, which 
hold, respectively: ( r) that the whole process of government ad
ministration should be under greater executive control; ( 2) that 
the process should be subjected to a more pervasive and strict 
judicial control; and (3) that after careful stu~y of the whole 
situation, necessary changes should be made, whatever they may 
be. · . · )i;.,f,t::ril:m,~iil 

'"•.·."~e····?.fi~ 
This little book, which is largely preliminary in nature; deScribes 

briefly the organization, legal status, and relationships of the 
federal administrative system. The various plans that have been 
advocated for improvement of this system are also examined, both 
factually and critically. 

The primary object of the book is to contribute toward an under
standing of the multitude of problems in law and administration 
which must be solved if federal intervention in the economic realm 
is to be both efficient and legal. In this study no questions are 
raised concerning either the value of the constitutional structure 
within which federal administration must function, or the wisdom 
of Congress in adopting certain economic policies and establishing 
the present types of government intervention. The inquiry is con
fined to the much narrower problem of explaining the principal 
features of the administrative system through which the economic 
policies of Congress are carried out, and of examining and evaluat
ing suggestions for the improvement of that system, without refer
ence to possible changes in the Constitution. 

In the preparation of this book the authors have necessarily re
ceived much assistance from others. Some of this assistance has 
consisted in broad discussions of questions of policy or constitutional 
or administrative law. Some of it has been obtained from manu
scripts written by persons who kindly permitted the authors to 
examine their studies. Invaluable criticism. has been given by many 
specialists in various fields. A host of government officers have 
been good enough to answer detailed technical questions and to 
supply both published and unpublished information. For all this 
assistance the authors are deeply grateful. 

Especial thanks to persons outside ·the Brookings Institution are 
due to Mr. Thomas B. Billig of the Federal Security Agency; Mr. 
Robert M. Cooper, special assistant to the Attorney General of 
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the United States; Professor Robert E. Cushman of Cornell Uni
versity; Professor Oliver P. Field of Indiana State University; 
Mr. Robert E. Freer, chairman of the Federal Trade Commission; 
Professor Ralph F. Fuchs of Washington University; Professor 
·walter Gellhorn, director of the Attorney General's Committee on 
Administrative Procedure; Mr. Gregory Hankin, with the Federal 
Power Commission; Professor James Hart of the University of 
V1rginia; Professor Charles Grove Haines of the University of 
California at Los Angeles; Mr. I. J. Lowe of the Department of 
Agriculture; Mr. Aldo L. Raffa, with the Railroad Retirement 
Board; Mr. J. Emmett Sebree, with the Board of Tax Appeals; 
and Mr. Ashley Sellers, head attorney, Office of the Solicitor in 
the Department of Agriculture. 

"Within the Brookings Institution, valuable assistance has been 
given by Mr. Charles L. Dearing, Mr. Willard C. Matthias, and 
Mr. Daniel T. Selko. Particular thanks are due to Mr. Lewis 
Meriam, who has not only acted as the chairman of the committee 
and general editor for this publication, but has also given much 
valuable advice. The other members of the committee who co
operated with the authors in the preparation of this volume are 
Mr. Meyer Jacobstein, Mr. Arthur C. Millspaugh, and Mr. 
Laurence F. Schmeckebier, to all of whom the authors wish to 
express their gratitude. 

No person who has been mentioned is responsible in any way for 
the faults or shortcomings of this book, as to which the sole re
sponsibility must belong to the authors. They are painfully con
scious of the fact that a study which embraces so large a part of 
federal administrative law and practice cannot be perfect. It is 
their hope, however, that any faults of detail which may appear 
cannot vitiate their main contention that there is a highly de
veloped federal administrative system which should be under
stood before efforts are made to change it. 

Because of the nature of the subject matter, a detailed table of 
contents has been made, rather than an index. 

February 1940 

FREDERICK F. BLACHLY 

MIRIAM E. OATMAN 
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THE PRESENT SYSTEM 



CHAPTER I 

STATEMENT OF THE PROBLEM 

I. CONFLICI'ING DOCfRINES 

Three conflicting doctrines of public administration are now 
struggling for domination of the federal government. Any one, if 
applied in practice, would have far-reaching and momentous conse
quences, not only in the field of public administration, but also in 
such fields as jurisprudence, constitutional law, business, industry, 
and economic activities in general. These doctrines may be called: 
( 1) the doctrine of executive management; ( 2) the doctrine of the 
judicial formula; (3) the revisionist doctrine. 

It is the purpose of this book to explain, discuss, and evaluate 
these doctrines in the order in which they were named. Before this 
task is undertaken, however, it is necessary to point out the fact that 
the conflict of doctrines is not an open and dramatic battle. Few 
people know that it is taking place. Fewer still are acquainted with 
the technical principles of public administration, law, and juris
prudence, which must be understood before a rational judgment 
can be given as to the merits of any doctrine or the merits of legisla
tion based thereon. Yet a comprehension of such principles should 
not be difficult. When they appear relevant to given phases of the 
discussion, the following pages will state them as simply as possible, 
in the hope of removing the conflict of doctrines from the remote 
and obscure ground where it is now being waged, to the arena of 
public discussion. 

The doctrine of executive management. The essential feature 
of the doctrine of executive management is the assertion that all ad
ministrative activities of the federal government (except those of a 
quasi-judicial nature) should be under the control of the Chief 
Executive. According to this theory, the structure and the relation
ships of administrative authorities should be established with a view 
to facilitating such control. 

Those who believe in this doctrine are particularly opposed to the 
independent position of the great regulatory boards and commis-

3 
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sions. Such agencies, they say, are a headless fourth branch of the 
government, subject to no effective control. It is asserted that the 
very structure of these agencies involves a conflict of principles, since 
they perform at the same time ( r) functions of administration and 
the determination of policy, as to which they should be responsible 

, to the President, and ( 2) functions of adjudication, as to which 
they should be independent. 

From this situation, say the proponents of the doctrine of execu
tive management, follow certain disastrous consequences. Chief 
among these are: the carrying on of judicial functions under con
ditions which threaten the impartial performance of such functions; 
and the danger of arbitrary action which· always accompanies irre
sponsibility. 

The appropriate remedy is seen as a separation of the activities of 
policy formation, rule making, and general administration, from 
the function of adjudication. Those advocating the doctrine of ex
ecutive management propose, therefore, that the first-named activi
ties, which they call administrative, shall be made subject to the 
control of the Chief Executive and that the judicial function shall 
be lodged in authorities of a purely judicial nature. 

The doctrine of the judicial formula. Those who propound the 
doctrine of the judicial formula take the position that the thing 
most to be feared in federal administration is "administrative ab
solutism," or the impairment of personal and property rights by 
the "great Leviathan" of the administrative machinery. In order 
to deprive the administration of its alleged power to injure, they 
would give it very little discretion; would compel it to act in so 
far as possible according to the judicial formula of notice and hear
ing followed by a decision; and would subject to judicial review 
practically every act which could even remotely affect rights. 

Believers in this doctrine seek to apply the judicial formula even 
to acts long recognized as legislative in nature. Thus, they would 
have rules and regulations made only after publication of notice 
and public hearings. Although it is true that no bill now before 
Congress provides in general terms that all administrative rules and 
reg\).iations must be based upon the evidence received at hearings, 
the whole tendency of the judicial formu,la is in this direction. The 
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Pure Food, Drug, and Cosmetic Act of 1938 actually contains a 
specific provision to this effect. Moreover, it is hoped by those who 
uphold the judicial formula that it can be applied to acts with which 
the courts have hitherto consistently refused to interfere, on the 
ground either that no rights are affected or that such acts involve 
a wide measure of administrative discretion. In other words, if this 
hope should be realized, acts connected with licenses, grants, civil 
service, and the like, or acts of a proprietary, promotional, benefac
tory, or facilitatory nature, are in general to be performed after 
notice and hearing; and if anyone deems himself injured thereby, 
these acts are to be subject to judicial review. 

The re'Visionist doctrine. The revisionist doctrine sees in the 
present federal administrative system a fairly satisfactory adaptation 
of structure and relationships to function. At the same time, it ad
vocates certain improvements. It takes the position that in establish
ing administrative agencies for particular purposes, Congress has 
acted, on the whole, both wisely and consistently. Hence the ad
ministrative structure is not a haphazard assemblage of miscella
neous parts. It is a system, and an organic system, in which special
ized organs perform difFerentiated functions. Further evolution, 
however, can improve the system. 

The revisionists point out such facts as the following. In the 
course of the past fifty years the federal government has been con
fronted with important new problems, particularly in the field of 
economic control. That it might meet these problem), the govern
ment has been compelled to assume numerous functions which it 
had not previously carried on, and to allocate these functions to 
authorities. It has necessarily established suitable organizations to 
carry on these newer activities, many of which involve sublegislative 
and subjudicial action. Among such authorities are the independent 
boards and commissions. Because these organizations are so largely 
concerned with action legislative and judicial in nature, it has been 
thought necessary that they should have a position of independence 
from the Executive. 

Because the regulatory process might interfere with personal or 
property rights by commanding or compelling something to be 
done or by refusing to permit something to be done, special forms 
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of action were developed which (I) enable the government to 
function in its sublegislative and sub judicial capacity, and ( 2) at the 
same time guarantee that as it does so, individual rights shall be 
protected. The guarantees include statutory ,delimitations of the 
scope of administrative acts and requirements as to procedure; also, 
when necessary, the application to these acts of such judicial controls 
as the statutory injunction and the review of administrative action 
by the courts upon the transcript of the record. Special types of en
forcement methods were also developed, by which the acts of the 
newer authorities could be made effective. 

Step by step, as new situations arose, Congress, the courts, and the 
administrative authorities themselves have thus been building an 
administrative system, which, although very diversified in detail, 
is clearly perceptible in its general outlines. This system is not 
haphazard, nor does it sacrifice to the needs or whims of the ad
ministrative authorities the rights and interests of the public or the 
individual. It is the result of much thought as to the constitutional 
problems involved, the particular circumstances to be regulated, 
and the best methods of handling them. The system is now rein-
forced by a wealth of informed experience. , 

The first step toward improvement, say the revisionists, is to un
derstand the present system and to analyze, after careful study, its 
strengths and its weaknesses. What is needed is not destruction of 
the system, but its improvement. Because it has been developed 
piece by piece, it contains many weaknesses and even inconsistencies. 
Useless complexities also abound, as when the statutes make several 
statements of the same principles, methods, or processes, all with 
minor variations; whereas one statement, with any necessary ex
ceptions, would suffice. Any inconsistency or confusion, however, is 
superficial rather than basic, since it is due merely to the multiplicity 
of methods or processes. The principles on which the administrative 
system rests have an organic unity which should not be disturbed, 
but should be recognized in the terms of the law. To speak more 
concretely, the law should recognize the fact that quite often 
~dministrative agencies can be subjected to the same procedure or 
lack of procedure, the same controls or lack of controls, the same 
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type of enforcement or lack of enforcement, for the same type or 
form of action. 

II. SCOPE OF PRESENT STUDY 

The present study will make a brief analysis of the federal sys
tem of administration, particularly as it concerns the regulatory 
functions. It will then consider each of the three conflicting doc
trines from the viewpoint of its effect upon that system, its constitu
tionality, and its general desirability from the viewpoint of sound 
administration. If a reasoned choice can be made among the various 
doctrines, it must rest upon an inquiry of this kind. 



CHAPTER II 

BASES OF THE PRESENT SYSTEM 

Before an attempt is made to outline in detail the criticisms that 
1ave been leveled at the present system and the proposals that have 
Jeen made for its improvement, a rough picture will be given of 
:he system as it exists today. 

For the understanding of any system of public administration, 
~wo elements must be carefully examined: (I) the legal framework 
within which the system functions, and ( 2) basic relationships. 

I. THE GENERAL LEGAL FRAMEWORK 

The legal structure within which federal public administration 
functions has a two-fold basis, that of the common law of England 
as developed and applied in this country, and that of the federal 
Constitution. 

A. The Common Law Basis 

The doctrines of the common law are all-pervasive in our legal 
thinking. Many of them have been written into the Constitution of 
the United States, and others control the interpretation of the Con
stitution and of other norms of law. 

The most potent of the common law doctrines, in so far as the 
federal government is concerned, is that of sovereignty. It is this 
doctrine, in the minds of tho.se who made the Constitution and in 
the minds of the judges who interpret it, which, in the last analysis, 
gives the federal government such absolute powers in respect to 
foreign relations, war, immigration, taxation, and customs. The 
principle of jurisprudence that the government cannot be sued with
out its consent is another expression of the common law conception 
of sovereignty. 

It is the common law which, even though modified in various 
ways as time goes on, gives content to many of the words and phrases 
of the Constitution. What are "life, liberty, and property"? What 
is "commerce . . . among the several states"? They are what the 
courts, thinking largely in terms of the common law, have long 

8 
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declared them to be. It is true that statutes have provided, for ex
ample, that the labor of human beings is not a commodity, and that 
employees and others on railway trains engaged in interstate com
merce must have certain qualifications, duties, and liabilities; and it 
is also true that the courts have upheld Congress in passing these 
statutes. But the jurisprudence which defines the various terms of 
the Constitution, and even the terms of statutes, is rooted in the 
common law of England.1 

B. The Federal Constitution 

The federal Constitution as interpreted by the courts contains sev
eral provisions that must be borne in mind in considering our ad
ministrative system. These constitutional doctrines will merely be 
indicated here as a basis for understanding the problems involved. 

The constitutional doctrine of the separation of powers precludes 
Congress from making a grant of legislative power to an ad
ministrative or executive agency, unless in doing so it makes a 
statement of its own policy sufficiently definite to control the ex
ecutive or the administrative body in the exercise of the power thus 
delegated. 2 Proposals for a general grant of power to make rules 
and regulations implementing the law must be considered in the 
light of this constitutional principle. 

Separation of powers further implies that an administrative func
tion cannot be given to a constitutional court. 3 These courts con
sistently refuse to perform such functions, and even to review the 
valid exercise of discretion on the part of administrative bodies. 4 

This must be considered when evaluating proposals to grant ad
ministrative power to the courts in connection with review over 
rules and regulations. 

'Bowman v. Chicago f:# N.W. R. Co., ns U.S. 465; Cooley v. Board of Port 
Wardens, u How. :1.99; but see Robert H. Jackson, "The Rise and Fall of Swift 
v. Tyson," American Bar Association Journal, August 1938. 

'See Panama Refining Co. v. Ryan, 2.93 U.S. 388; Schechter v. United States, 
2.95 u.s. 495· 

• Reagan v. Farmers Loan f:# Trust Co., 154 U.S. 362; Keim v. United States, 
177 U.S. :1.90; Keller v. Potomac Elec. Power Co., 261 U.S. 428; Royal Farms 
Dairy, Inc. v. Wallace, 7 Fed. Supp. s6o; Murray v. Hoboken Land f:# Improve
ment Co., 18 How. Z72. 

'Interstate Commerce Commission v. Ill. Central Ry. Co., :1.15 U.S. 4521 
Postum Cereal Co. v. California Fig Nut Co., 272 U.S. 693. 
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The constitutional provision~ to the effect that the judicial pow
ers of the constitutional courts extend only to cases and controversies 
is important as limiting the possibilities of judicial review over the 
acts of executive or.administrative officers or agencies. As this.pro
vision has been interpreted by the Supreme Court,6 it means both 
that Congress cannot withdraw from judicial cognizance any matter 
which from its nature is the subject of a suit at common law, equity, 
or admiralty; and also that Congress cannot cause or compel the con
stitutional courts to take jurisdiction of a matter which, from its na
ture, is not a subject for judicial determination. The constitutional 
courts will take jurisdiction only over proceedings involving rights 
susceptible of judicial determination, or justiciable questions as to 
which they can give final judgments, where there are real parties 
having adverse interests. They will not give advisory opinions 
upon a hypothetical state of facts. This constitutional provision, as 
interpreted by the courts, must be taken into consideration when any 
changes are made in the present system of judicial control over 
administrative acts. 

The doctrine regarding legislative courts runs parallel to the 
doctrine regarding the jurisdiction of constitutional courts. The 
so-called legislative courts are specialized courts created to hear 
appeals from certain types of administrative action, either in first or 
second instance. According to judicial theory there are several dis
tinctions between constitutional. courts and legislative courts. 

• Constitution, Art. III, Sec. "• reads: 
"The judicial Power shall extend to all Cases, in Law and Equity, arising 

under this Constitution, the Laws of the United States, and Treaties made, or 
which shall be made, under their Authority ;-to all Cases affecting Ambassadors, 
other public Ministers and Consuls;-to all Cases of admirt..lty and maritime 
Jurisdiction;-to Controversies to which the United States shall be a Party;-to 
Controversies between two or more States ;-between a State and Ciiliens of 
3.f!Other State ;-between Citizens of different States, --between Citizens of the 
same State claiming Lands under Grants of different States, and between a State, 
or the Citizens thereof, and foreign States, Citizens or Subjects. 

"In all Cases affecting Ambassadors, other public Ministers and Consuls, ana 
those in which a State shall be Party, the supreme Court shall have original Juris
diction, In all the other Cases before mentioned, the supreme Court shall have 
appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under 
such Regulations as the Congress shall make. 

"The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have been 
committed; but when not committed within any State, the Trial shall be at such 
Place or Places as the Congress may by Law have directed." 

• See Supporting Statement XII, pp. 333-38 for details and cases. 
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It has been held repeatedly that legislative courts are created by 
Congress by virtue of the specific grants of legislative power con
ferred in Article I, Section 8, Par. 9, and Article IV, Section 3 of the 
Constitution,' instead of Article III of the Constitution.8 They are 
instruments for carrying out the legislative policy of Congress. 
Nonjudicial, quasi-legislative and administrative powers may be im
posed on legislative courts, whereas constitutional courts can exer
cise only judicial power. Thus, the legislative Court of Customs and 
Patent Appeals can be given authority to review the determinations 
of the Patent Office9 and the Tariff Commission.10 Such a court may 
be required to submit to the Secretary of the Treasury recommenda
tions for the payment of claims against the United States.11 A 
legislative court may be authorized to render advisory opinions to 
the heads of departments.12 The legislative courts have a special 
type of jurisdiction. Matters which are susceptible to either legisla
tive or executive final determination are matters in respect to which 
an aggrieved person has no constitutional right to a judicial remedy; 
hence they cannot be included in the jurisdiction of constitutional 
courts unless they are especially placed within this jurisdiction by 
statute, and likewise unless they can be presented in such form that 
the judicial power is capable of acting upon them. They can, how
ever, be assigned to a legislative court for either judicial or ad
ministrative determination.13 

This distinction between legislative and constitutional courts must 
be kept carefully in mind in any proposal to increase the present-day 
control of the courts over administrative action. Manifestly it would 
be possible to give legislative courts control over several wide fields 

'Art. I, Sec. 8, Par. 9, provides that Congress has power "to constitute tribunals 
inferior to the Supreme Court." 

Art. IV, Sec. 3, provides that Congress "shall have power to dispose of and 
make all needful rules and regulations respecting the territory or other property 
belonging to the United States." 

• See American Ins. Co. v. Canter, I Pet. 51 t. 
• United States v. Duell, 172. U.S. 576; Postum Cereal Co. v. California Fig 

Nut Co., 272. U.S. 693. 
•• Ex parte Bakelite Corp., 279 U.S. 438, 449-60. 
u Gordon v. United States, 2 Wall. 561; In re Sanborn, 148 U.S. 2.22., 

"'In re Sanborn, 148 U.S. 222.. 
11 See Williams v. United States, 2.89 U.S. 553; F. F. Blachly and M. E. Oatman, 

Administrative Legislation and Adjudication (1934), p. u8; Wilbur G. Katz, 
"Federal Legislative Courts," 43 HaTVard Law Review 884; and "The Distinction 
between Legislative and Constitutional Courts," 43 Yale Law Journal 316ff. 
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of administrative action that the 'constitutional courts will refuse to 
review or will only review as to lack of jurisdiction or abuse of 
power. 

The President's constitutional power of appointment and removal 
must be considered in connection with any proposals to place action 
affecting individuals in the civil service under judicial control.14 It 
is very doubtful whether the courts could be given the power to 
pass upon the exercise of executive discretion in suspending or 
removing persons from office. 

The due process of law provision of the Constitution, as applied 
to the federal government in the Fifth Amendment, must be given 
the most careful consideration by those who seek to make changes in 
forms of administrative action and in administrative procedure. 
Under this amendment such questions arise as: what forms of action, 
to be constitutional, require notice, hearing, and a right of appeal; 
what procedures are necessary at hearings; what tribunals can or 
cannot pass finally upon different types of action; what types of ap· 
peal should be given; what are the powers of the court in appellate 
cases; and so forth. 

In establishing the present administrative system Congress, by 
making hundreds of adjustments to meet the common law and con
stitutional requirements as developed by the courts, has integrated 
statutory law with constitutional law. Changes in the system must 
take into account the need of such integration and also that which 
has already been accomplished. 

II. BASIC RELATIONSinPS OF THB PRESENT ADMINISTRATIVE 
SYSTEM 

The most fundamental statement that can be made in respect to 
the federal administrative system is this :15 that the particular rela
tipnships between the government and the individual largely deter
mine the types of administrative authorities, their relationships to 

"See Oliver P. Field, Civil Service Law, pp. 179-80. 
"This statement is made as the result of detailed studies of administrative or

ganizations, their functions, forms of action, procedures, enfo,rcement methods, and 
methods by which they are controlled. See F. F. Blachly, Working Papers on 
Administrative Adjudication, printed for use of the Senate Committee on the 
Judiciary, 75 Cong. 3 sess.; Administrative Law, Hearings before [H.] Sub
,committee on the Judiciary on !i. R. 42361 H. R. 6198, and H. R. 6324, 76 
Con g. I sess., p. I 56. 
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other authorities, types of functions which they perform, the forms 
of administrative action, the procedures employed, the enforcement 
of administrative law, and the controls over it. These relationships 
may be classified as: (I) political or sovereign; ( 2) tortious; ( 3) 
contractual; ( 4) revenue; ( 5) proprietary; ( 6) promotional; ( 7) 
regulatory; ( 8) benefactory; ( 9) protective; (I o) conciliatory; 
(II) judiciaP6 A brief examination will show that these different 
relationships are interwoven into the warp and woof of federal 
administration. 

A. Political or Sovereign Relationships 

The political or sovereign relationship of the government to the 
individual or business involves such activities as the making of war 
and peace, the command of the army and navy, the making of 
treaties, the control of immigration, and general control over for· 
eign relations. Here the government, acting largely through the 
President, the State Department, and Congress, especially the 
Senate, provides in a general impersonal way for national safety and 
welfare. Although the individual may be seriously affected by such 
action, he has no redress except that which Congress may wish to 
give him. The procedures may be as summary as ordering a soldier 
into the front line trenches. The courts almost always refuse to 
adjudicate disputes between the government and the individual in 
respect to the sovereign relationship. No special agencies, as a rule, 
have been set up to adjudicate disputes and no special procedures 
have developed.17 

B. Tortious Relationships 

When the administration in its functioning wrongfully injures or 
does damage to an individual or business, ordinarily no legal action 
for recovery can be brought, since the courts have adopted the gen
eral doctrine that the sovereign cannot be sued. The only redress 
that the injured party has is to bring suit against the responsible 
officer or to make an appeal to Congress for relief, unless Congress 

10 The judicial relationship is not a subdivision of the administrative system; 
but it is discussed here in order to make a complete picture. 

11 There are certain exceptions to this broad statement, such as courts martial, 
the examining and retiring boards of the Navy, and the retiring boards and courts 
of inquiry in the War Department. 
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has made some special provision for administrative settlement, as it 
has done in respect to claims up to $r,ooo~8 based on negligence, 
the compensation of employees injured in government service/9 

or damages done to private property from military operations.20 

The Court of Claims has no jurisdiction over claims resulting from 
torts.21 

C. Contractual Relationships 

Under English common law the sovereign was non-suable. The 
federal courts, adopting this doctrine, held that the government 
could not be sued in contract. Persons therefore contracted with the 
government at their own risk. In case the government was guilty of 
a breach of contract, the injured individual could not sue the gov
ernment, but was limited to petitioning Congress for redress. The 
Congress, by passing the Court of Claims Act of 1855, and its sub
sequent amendments, has waived this immunity from suit under 
contracts. Instead of the old sovereign relationship, a new con
tractual relationship was established in which the individual stands 
before the courts on a basis of equality with the government. He 
can contract or not at his pleasure, and if he contracts he can sue 
the government for the enforcement of the contract. No regulatory 
situation compels or forces him to contract with the government. 
Even under the Walsh-Healey Act, he can accept the conditions laid 
down by the government or not, just as he wishes.22 Although a spe
cial court has been set up to handle contractual claims, no unusual 
processes or procedures are involved. No complicated problems of 
due process of law are present. 

18 
JI U.S.C. ZIS• 

•• s u.s.c. 768, 769. 
"'5 U.S.C. zoS-xo. 
"~8 u.s.c. zso. 
" It should be noted that the regulatory situation in which the contractor finds 

himself under the Walsh-Healey Act and the Davis-Bacon Law, takes place after 
the contract is made. The agreement to this type of regulation in fact is a part of 
the contract. In other words, before making the contract he is in a complete position 
of freedom in respect to the government. After making the contract, the regulations 
he must conform to are just as much a specific part of the contract as provisions 
as to price, quality, time when work is to he finished, etc. 

The control of the government in respect to contracts exercised by the Advisory 
Board of Contract Awards is merely for the purpose of preventing fraud on the 
government in respect to bids and contracts. It has nothing to do with the con-
tractual relationship as such. · 
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D. Revenue Relationships 

Revenue relationships arise from the levy and collection of taxes 
and customs. Here the individual does not, as in respect to con
tracts, stand in a position of equality with the taxing authoritit::s, 
but in the position of a subject. The state expresses its will; he must 
obey. Refusal to obey may involve punishment. The government 
may use special procedures against him, such as seizures, confisca
tions, distress warrants. The individual's business may be destroyed 
by the taxing methods employed, without possibility of redress. 
The constitutional provisions limiting Congress in the use of the 
taxing power were adopted for the purpose of placing all parts 
of the country on a like footing, and not for the purpose of protect
ing the individual. 

Because of the paramount necessity of the government,23 the 
courts have allowed more legislative and administrative discretion 
in taxation than in most fields, and have not attempted to control 
so narrowly the requisite processes. They have not always acted to 
secure due process of law and other constitutional rights as these are 
ordinarily interpreted. Sometimes the procedural difficulties have 
blocked quite effectually all channels of relief for the taxpayer. 

Congress has displayed a definite intent that, despite considera
tions of sovereignty, justice shall be done to the taxpayer. It has 
therefore established several authorities to settle disputes involving 
revenue: the Board of Tax Appeals, the United States Customs 
Court, the United States Court of Customs and Patent Appeals, 
and the United States Processing Tax Board of Review in the 
Treasury.24 These tribunals are not like the independent boards 
and commissions, regulatory authorities engaged in sublegislation 
and administration, but are merely controlling authorities passing 
upon administrative action already taken. Appeals lie to the Su
preme Court from both the special tribunals and the ordinary 
courts when these act on tax cases. 

21 "Given a purpose or object for which taxation may be lawfully used and 
the extent of its exercise is in its very nature unlimited. It is true that ..• in most 
instances •.. any limitation is unsafe. The entire resources of the people should in 
some instances be at the disposal of the government." Loan Association v. Topeka, 
zo Wall. 655, 663; see also Springer v. United States, toz U.S. 586, 594; Hager 
v. Reclamation District No. roB, 111 U.S. 701 1 708. 

" Some tax cases, such as refunds, may also go to the regular courts. 
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E. Proprietary Relationships 

As a proprietor and entrepreneur, the government acts much as 
a person does. The individual has no subjective rights to the prop
erty of the government, which can sell its property, lease it, allow 
it to be used for special purposes, grant timber rights, grazing 
rights, or mineral rights, as it wishes. The government can lay down 
conditions precedent to the sale or use of its property. Ordinarily in 
dealing with the government as a proprietor, the individual enters 
into contractual or quasi-contractual relations, or obtains his right to 
use property, by virtue of a grant, a lease, a permit, or a permission. 
When the government is acting as a proprietor, it can establish 
organizations to handle its property in various ways without neces
sarily giving thought to relationships; it does not have to establish 
a due process of law procedure. The courts usually take the view 
that in granting public lands or uses of public lands, the government 
is in the position of dispensing a bounty, and that although the 
"distribution or grant must be made in accordance with statutory 
requirements, the would-be beneficiary has no standing to object 
to a fairly wide latitude of discretion on the part of land officials."25 

Hence the courts exercise little control in land cases. The legislature 
has not seen fit to establish any statutory right of appeal. 

Several quasi-judicial authorities which have been established 
in connection with the General Land Office, including the registers, 
the cadastral engineers, the Board of Appeals, the Commissioner, 
and the Secretary of the Interior as a final appellate authority, ap
pear to be engaged in settling disputes between private individ
uals as well as disputes between the individual and the government. 

In respect to such things as navigable streams and air waves for 
the use of radio, over which the federal government has dominion, 
the government enjoys much the same power that it does over its 
own property. The United States by statute26 maintains the control 
in itself over all "channels of interstate and foreign radio trans
mission," and provides for the use of such channels, "out not the 
ownership thereof, by persons for limited periods of time under 
licenses granted by Federal authority." It can give administrative 

,. John Dickinson, Administrative Justice and the Supremacy of the La<W, p. 277 • 
.. 47 u.s.c. 30l. 
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authorities wide discretion in granting radio station licenses, for ex
ample, by providing that "public convenience, interest or necessity" 
must be served thereby. Since one has no subjective rights to the 
use of air waves, logically a due process of law hearing in respect 
to applications for licenses, etc., is not constitutionally necessary. It 
would appear that judicial review over the refusal of such an ap
plication is discretionary with Congress. 

In respect to its own enterprises such as the Tennessee Valley 
Authority or the Alaska Railroad or the Panama Canal, the federal 
government operates much as if it were a private individual or 
corporation. The decisions of such authorities do not have to be 
made as the result of notice and hearing, and they are not subject 
to judicial review unless they are ultra vires or otherwise illegal. 
Their contractual acts are subject to the same control as acts of 
private individuals. 

The operations of the Post Office present several anomalies. It 
is organized as a government department and not as a corporation. 
In its arrangements with railroads and electric carriers for trans
porting the mail, it does not operate by the contract method; the 
rates and compensation are fixed by the Interstate Commerce Com
mission through the regulatory process. The carrier has no direct 
appeal against the order fixing such rates, but it may sue in the 
Court of Claims for the balance the carrier believes due.27 In re
spect to air mail rates, etc., the Civil Aeronautics Authority fixes the 
rates by the regulatory method. 

The services which the Post Office Department furnishes to in
dividuals, strange as it may seem, are not placed under the monopo
listic public utility formula that an individual has a right to the serv
ice, but under the privilege formula, that is, as a ((privilege which 
the government is not obliged to supply and as an indirect form of 
taxation.ms As a result judicial review is considerably circumscribed. 

F. Relationships in Respect to Promotional Activities 

In all promotional activity the government stands as a giver of 
gifts. What shall be promoted, how and when and where promotion 

"See 39 U.S.C. 542, 570; United States v. Griffi·n, 303 U.S. :1.26. 
28 James P. Lynch, Judicial RI!'IJiew of Federal Administrath•e Adjudication, 

Doctor's dissertation, Georgetown University Law School (1939), p. 13· 
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shall take place, is merely a question of policy. The individual has no 
rights that must be protected by processes and procedures, except 
that promotional activity must be carried out in accordance with 
statutory requirem~nts. The function of promotion is so general in 
nature that an individual may or may not benefit from it, depending 
upon his particular situation. The benefit received by one group 
may injure another, as may be the case in respect to the tariff, but 
those injured have no rights in the matter that can be tested in 
the courts. The only remedy is political action. No particular judicial 
processes and procedures and no particular types of organization are 
necessary. Practically no cases between individuals have to be set
tled, and little or no judicial control is necessary. It is significant 
that, in respect to the promotional activities of the federal govern
ment, there are no special administrative tribunals, unless these 
activities, as is the case in respect to standards, grades, etc., are 
combined with the regulatory activity.29

. 

G. Relationships in Respect to Regulation of Business and Industry 

In the regulation of business and industry three quite different 
types of relationships must be distinguished: ( 1) what may be called 
the policy and managerial type; (2) the police type; and (3) the 
type based on the establishment and enforcement of standards, 
grades, etc. 

Policy and managerial regulation. Among the problems con
fronting administrators in policy and managerial regulation are 
unfair methods of competition, price discrimination, reasonableness 
of rates and services, preventing speculation, stabilizing industry, 
regulating competing carriers in such a way as to guarantee a well
rounded and adequate transportation system, and regulating the re
lationships between employers and employees. In such regulation 
the administration is not as a rule dealing with single, relatively 
simple, concrete factors, but with a complex of factors many of 
which are extremely intangible. Such regulation involves diverse 
types of economic situations, broad objectives that must be defined 
to meet concrete circumstances, appropriate forms of control, dis
tinctive technical methods and procedures, and a variety of rela
tionships. 

29 See Blachly, Working Papers on Administrative ,Uiudication, pp. q-zo. 
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Questions of public policy, questions of complicated economic re
lationships, and problems of public management arise in this type 

· of regulation. The regulatory process involves a continuous adjust
ment rather than a one-time act. It necessitates the development of 
detailed lines of policy from rather general legislative declarations, 
and the application of these detailed policies to specific cases. The 
questions that arise do not follow the syllogism: major premise, 
the rule of law; minor premise, the particular facts of the case; 
conclusion, the decision. In many instances the basic law cannot be 
made sufficiently specific to form the major premise. 

The position of the individual in policy and managerial regula
tion is distinctive; it is not one of equality, as when the individual 
negotiates a contract with the government; nor one of almost com
plete subjection, as when the government exercises its war powers; 
nor one of acceptance of gifts or favors, as when the government 
gives land or pensions. In this distinctive regulated position the 
individual is no longer free to deal or not deal with the govern
ment; he is forced to deal with it. His relationship, moreover, is 
not a single episode connected with a single and special act; it is a 
continuing relationship. 

New legal situations have been created by the government to 
which an individual must conform regardless of his wishes: his rates 
must be reasonable; he must secure a certificate of convenience and 
necessity or a license before commencing operations; he must fur
nish safe and satisfactory service. It is largely within this field that 
administrative agencies are entrusted with the determination of 
questions involving constitutional rights and interests. It is in this 
field also that wide administrative discretion is exercised, subject 
to careful control. 

Although under the regulatory process the individual must con
form to the will of the government, he has, under our constitutional 
system, certain subjective rights that are protected against wrongful 
governmental action. His property cannot be confiscated by the 
regulatory process; it cannot be regulated without due process of 
law. His interests must be guarded by a process which is fair and 
just: there must be a declared legislative policy and a reasonably 
clear standard whereby administrative discretion is governed; gov
ernmental powers must not be delegated to a private person or a 
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group of private persons; the governmental authority which makes 
quasi-judicial decisions must be as free from political pressure as 
possible; the individual must have his day in court; there must be 
a notice and a hearing at which he has full opportunity to present 
his side of the case; there must be a finding of facts to support an 
order; there must be an appeal to the courts if any of these rights 
are denied. 

The creation of large independent boards and commissions, which 
exercise in the first instance all three powers of government, is due 
in the main to the special relationship between state and govern
ment inherent in policy and management regulation. It is the need 
for an expert treatment of this relationship which has caused 
Congress to create such agencies as the Interstate Commerce Com
mission, the Federal Trade Commission, the Federal Power Com
mission, the Federal Communications Commission, the United 
States Maritime Commission, and the Securities and Exchange 
Commission. 

Because these authorities are carrying on functions primarily 
legislative and judicial in nature, they have, as a rule, been given 
a position of independence from the executive.3° For the same rea
son, two important types of action by these agencies have been 
established: ( I ) the administrative rule and regulation, and ( 2) 

the order. Through the rule and regulation the statutes are so 
implemented as to make them directly applicable to general situa
tions. Through the order procedure, congressional policy may be 
further defined and specifically applied to concrete situations, or 
decisions judicial in nature may be made. The order procedure 
has been made applicable to those situations where the government 
commands that action be taken or refuses to let action be taken; 
withholds an authorization, a relief, a claimed right, a privilege, 
or a license; determines upon rights and obligations; or declares 
the status of persons or things. Generally the order procedure con
notes81 a formal notice, a "due process of law'' hearing, and an 

"'See Robert E. Cushman, T /t8 Problem of the Independent Regulatory Com
mission, Number Ill, The President's Committee on Administrative Management, 
PP• JSff. 

11 See, for exceptions and a broader discussion of the order, Supporting State
ment V, pp. z87-301. 
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appeal to the constitutional courts with further appeal to the Su
preme Court. Nearly two hundred of the most important instances 
of regulation of business and industry are governed by the order 
procedure.32 

Because of the special types of relationships that are involved in 
the regulatory process, the legislature has not permitted the 
common law system of control over administrative action to gov
ern. As a rule the rights of the individual in protesting against gov
ernmental action and also the method by which the government 
enforces its action, are established by statute.33 Administration 
under law thus has a special significance in respect to the regulatory 
activity. 

In certain instances new economic situations have resulted in so 
modifying the policy and regulatory function as to give it a dis
tinct managerial quality. Such a transformation takes place, for 
example, when the regulatory authority is required by statute to 
make adjustments among competing forms of transportation rather 
than among competing corporations, or when it must determine on 
the ground of public interest, convenience, and necessity, whether a 
new business is to be established or an old business discontinued. 

Thus the Transportation Act of 192034 declared it "to be the 
policy of Congress to promote, encourage, and develop water trans
portation, service, and facilities in connection with the commerce 
of the United States, and to foster and preserve in full vigor both 
rail and water transportation." The basic principle of this act con
sisted in recognition of the fact that the public has the responsibility 
of maintaining an adequate transportation system as well as en
forcing restrictive safeguards. This new policy was well summarized 
in 1924 by the Supreme Court in the Dayton Goose-Creek R. Co. v. 
United States caseas where the court said: 

... The new act seeks affirmatively to build up a system of railways 
prepared to handle promptly all the interstate traffic of the country. It 
aims to give the owners of the railways an opportunity to earn enough 
to maintain their properties and equipment in such a state of efficiency 

"'See Supporting Statement IV, pp. 176-86. 
11 See Supporting Statement XI, pp. 318-31 . 
.. 41 Stat. L. 456, 499· 
.. 26J u.s. 456, 478. 
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that they can carry well this burden. To achieve this great purpose, it 
puts the railroad systems of the country more completely than ever under 
the fostering guardianship and control of the Commission, which is to 
supervise their issue of securities, their car supply and distribution, their 
joint use of terminals; their construction of new lines, their abandonment 
of old lines, and by a proper division of joint rates, and by fixing adequate 
rates for interstate commerce, and in case of discrimination, for intra
state commerce, to secure a fair return upon the property of the carriers 
engaged. 

The 1920 act provided that construction of extensions and branch 
lines should be undertaken only after the issuance by the Commis
sion of certificates of public convenience and necessity. The Emer
gency Railroad Transportation Act of I933 (49 u.s.c. xsa) pro
vides: 

In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the 
effect of rates on the management of traffic; to the need, in the public 
interest, of adequate and efficient railway transportation service at the 
lowest cost consistent with the furnishing of such service; and to the 
need of revenue sufficient to enable the carriers under honest, economical, 
and efficient management, to provide such service. 

The Motor Carrier Act of I93S36 also exhibits a strong tendency 
toward the managerial aspect of regulation. It gives the Interstate 
Commerce Commission power to regulate transportation performed 
in interstate commerce and by common and contract motor carriers 
in respect to entrance into and abandonment of service, consolida
tions, mergers, acquisition and control of other lines, rates, safety, 
and conditions of labor. , 

Under these laws and others, the regulatory authority is not 
primarily regulating monopoly but is managing the competitive 
systems of several different branches of transportation for the gen
eral social welfare. In order to demonstrate this fact it is only 
necessary to enumerate the chief managerial functions and then 
compare them with the functions now being exercised by the In
terstate Commerce Commission in respect to these various trans
portation systems. The chief functions of management may be said 
to be: 

"49 Stat. L. 543· 
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1. To decide whether or not a business shall be established. If it 
is necessary to secure a certificate of convenience and necessity, this 
decision no longer rests primarily with the private individual, but 
with the government. 

2. To decide whether to extend or reduce business operations. In 
the field of transportation this power is largely under government 
control. 

3· To determine upon the amount and quality of service that is 
necessary to meet competition effectively. This power cannot be 
exercised by railway executives independently of the government. 

4· To determine upon conditions of service such as speed or 
safety, au.xiliary services such as picking up of freight, continuous 
service, or the abandonment of certain types of service. In all these 
affairs the government now has a controlling hand. 

5. To determine policy toward personnel. The government now 
exercises a certain degree of control here. 

6. To determine when and under what conditions money shall be 
borrowed and securities issued. This is now under the control of the 
government. 

7· To apportion the proceeds of joint rates. Today rates of rail
ways do not have to be apportioned according to mileage or actual 
service rendered, but may be distributed according to the financial 
needs of the carriers. 

8. To fix the rates at which services are sold. Here the Interstate 
Commerce Commission and other government agencies have im
portant powers. 

In other words, government management has, in the transporta
tion field especially, and in several others notably, to a very appre
ciable extent supplanted private management. 

'With the transition from regulatory intervention to managerial 
regulation, several important changes are taking place in the rela
tionship of business to the government. In the first place there is a 
decided lessening of subjective rights to engage in and encourage 
private enterprises. Such subjective rights in certain instances hardly 
exist at all. This result is brought about, for example, by requiring 
a certificate of convenience and necessity as a condition precedent to 
the establishment of a radio broadcasting station or of an interstate 
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motor transportation line. In these situations a person is now 
considered not to have any inherent right to operate such busi
nesses. 

In the second place, changed conditions may have deprived cer
tain individual subjective rights of their old economic significance. A 
railway carrier, for instance, according to concepts of due process 
of law as developed by the courts, has a right to a reasonable return 
upon its investment. But if the regulatory body, operating upon 
this formula, establishes a rate theoretically high enough to make 
such return, and, as the result of the high rate, the carrier cannot 
compete, its investment may entirely disappear. In other words, 
the higher the rate it is allowed to charge, the less business it may 
get, with the result that it not only loses a proper rate of return upon 
its investment but also the investment itself. Street car systems 
competing with automobiles furnish a good example of this situa
tion. When such a situation exists legal rights lose their economic 
significance, for the attempt to enforce a constitutional right to a 
reasonable rate of return in the face of a competitive situation may 
mean financial suicide. 

The concept of a rate or tariff, set by a regulatory authority 
through a judicial procedure in order to bring a fair return upon 
a prudent investment, is not applicable to a highly competitive 
situation. It was really only applicable to a situation of a relatively 
high degree of monopoly. When the government attempts to 
regulate most or all of the competing agencies, it becomes even less 
applicable. The hearing must of necessity cease to be, if it ever was, 
a hearing upon questions of law, and must become an economic and 
social investigation in which those interested present their side of 
the case merely to inform the regulatory authority. Relatively few 
justiciable questions are involved. The questions raised are largely 
those of public policy and management. 

To bring an attack against many forms of managerial action has 
now become almost impossible. What criteria are applicable as to 
whether or not a certificate of convenience and necessity should be 
granted? How can one say which of the many criteria are the most 
important? How can one dispute the way in which a commission 
has balanced the various factors? How can one limit and control 
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such discretion? Since certain necessary transportation agencies 
might not be able to exist without the exercise of the managerial 
function by the government, they have no grounds for protesting 
against either the assumption of this function by the government, 
or the way in which it is exercised in concrete cases. 

In the modern economic system, individual subjective rights to 
engage in any lawful enterprise must yield to general social neces
sity. For instance, under a completely competitive system the motor 
vehicles might easily destroy the railroad system of the country. 
But can the nation afford from the standpoint either of defense or 
safety or of the convenience and necessity of its citizens to allow 
any part of its transportation system to sink into desuetude? It is 
clear that the needs of the nation must, in this and other instances, 
be paramount. 

In brief, the extreme complexity of the work of subordinate 
policy determination and regulation of business has had important 
social, economic, and legal consequences. It has led not only to the 
creation of special organizations to carry on this work, but also to a 
new body of law, new restrictions on former rights, new or highly 
developed forms of action, new procedures, and new methods of 
control. 

Police type of regulation. In exercising its powers over inter
state commerce in general, the postal service, shipping, waterways, 
public property and lands, foods, drugs, and cosmetics, etc., the 
federal government has developed many functions of a purely 
police nature in the interests of public health, safety, morals, the 
prevention of fraud, or the protection of governmental property. In 
this type of regulation the ordinary police formula has usually been 
applied; that is, a fixed rule of law, a charge that the law has been 
broken, and a decision. 

The fixed rule of law is laid down before the taking of ad
ministrative action, and is made so definite that those administering 
the act have a precise knowledge of what constitutes a violation. In 
this respect there is a vast difference between police regulation and 
what has been described above as policy and managerial regulation. 
The rule of law may be established by three different methods: the 
legislative, the sublegislative, and the administrative. In some in-
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stances the legislature itself can establish such definite norms that 
they are immediately enforceable by administrative officers and 
courts, as for example the 28-hour law controlling the feeding and 
watering of livestock in transit. In othet;" cases the subject is so 
technical in nature that the details are left to specially equipped 
administrative bodies. These may sublegislate, as when they issue 
general rules and regulations in respect to railroad and motor car
riers, the purity and vitality of seeds, and the contents and purity 
of foods, drugs, and cosmetics. In the licensing system of control 
the administrative method is necessarily applicable. Here the ad
ministrative authorities, acting under statute or rules and regula
tions, establish conditions within the license itself. It must be em
phasized that the rule of law in all kinds of police regulation, even 
the last named, is established before administrative action for en
forcement takes place. 

The charge that the law has been violated arises, as a rule, 
from the day-by-day functioning of the regulatory system, through 
the continuous processes of inspection and examination, analysis, 
etc. At times it may also arise as the result of a special investigation.37 

In many instances special authorities such as the Post Office inspec
tors, or the maritime, police, and border patrols, may assist in the 
process of discovering infractions of law. The Federal Bureau of 
Investigation in the Department of Justice, which has developed 
as a general law enforcement organization, may participate in this 
process. The point to be emphasized here is that no one type of 
organization handles the police function. There seems to be no good 
reason why only one type should do so. . 

The prosecution of those believed guilty of violations, although 
probably initiated by a regulatory authority, is seldom in its hands. 
As a general rule, prosecution is carried on before the district courts, 
by the United States district attorneys acting through the Depart
ment of Justice. The decisions made by the courts upon these cases 
are appealable.88 

"'For a good example of how the police activities of the federal government 
operate in a special field, see Food and Drug Administration, Depart11UI'flt of A gri-
culture Miscellaneous Pub. 48 (1939). See also A. C. Millspaugh, Crime Control 
by the National Governnunt ( 1 9 3 7) . 

88 There are certain exceptions to these general principles. The most striking is 
in respect to unfair methods of competition where the details of what constitutes 
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The main reason for the procedure inherent in the police formula 
undoubtedly is the fact that many violations of laws or regulations 
are made punishable by fine, forfeiture, imprisoment, or a com
bination of these penalties. Because of this fact an administrative 
trial of the case, except in respect to hearings as to whether or not 
a recommendation for prosecution should be made, cannot be had. 59 

For example, the Food and Drug Administration in the Depart
ment of Agriculture makes investigations and on the basis of these 
makes recommendations for prosecutions to the Attorney General 
in respect to violations of the Food, Drug, and Cosmetic Act, the 
Tea Act, the Naval Stores Act, the Import 1\lilk Act, the Caustic 
Poison Act, and the Filled Milk Act; but the trial of such cases is 
before the regular district courts. 1\lany similar examples could be 
cited. 

The restriction of the administration in such cases to the work 
of investigation, inspection, and examination, protects the individual 
in his constitutional rights. The preliminary hearing of the case 
held by an administrative agency results in no action that can 
affect such rights adversely. The trial of the case is in the hands 
of the regular courts. There is, therefore, no necessity for placing 
such matters in an independent organization in order to eliminate 
political pressure. The authorities that are administering are not 
adjudicating and the authorities that are adjudicating are already 
in an independent position. 

The exercise of the police regulatory power through the grant, 
suspension, and revocation of licenses demands some further con
sideration. Licenses may be divided into four main classes: (I) 
licenses to individuals who have responsibilities in respect to the 
safety, health, or welfare of others; ( 2) licenses in respect to the 
manufacturing of unhealthful or dangerous materials; (3) licenses 

unfair methods of competition are not laid down in ad\-ance, where the formula
tion of policy is largely laid down in the decision, and where both the prosecution 
and the trial of the case are in the hands of the same authority. Other examples are: 
enforcement of the steamboat inspection laws by the Bureau of Marine Inspection 
and Navigation, and enforcement of the boiler inspection laws by the Interstate 
Commerce Commission. Even in these instances an appeal lies to the courtS. See 
L"nitd States v. B. e:J 0. R. Co., 293 tT.S. 4H· 

• The Sixth Amendment to the Constitution provides: "In all criminal prosecu
tions, the accused shall enjoy the right to a speedy and public trial, by an impartial . , 
JUry. • • • 
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as a condition precedent to doing business, for the purpose of pro
tecting against fraud, manipulation, unfair practices, etc.; ( 4) 
licenses to protect the government itself. 

I. In the type of licenses to individuals who have responsibilities 
in respect to the safety, health, or welfare of others, the main 
question is individual fitness. Examples of such licenses are those 
issued to pilots of steam vessels, drivers of motor vehicles, or avi
ators. From the viewpoint of organization a small board of technical 
examiners, in a government department or an independent regula
tory authority, can appropriately decide the matter of fitness. Since 
the standards are laid down in detail, the sole question to be deter
mined is whether the applicant can meet the standards. The tests 
are generally of a scientific nature, so that the examiner has objective 
criteria to apply to objective facts. The danger that powerful interests 
care whether or not any one applicant receives a license is slight. 
Since no large questions of public policy are involved, political 
pressures are at a minimum. The examiners, as a rule, have no mo
tive for making their decisions otherwise than in an objective way. 
Because of these facts and because the process is neither legislative 
nor judicial in nature, there seems to be no reason for placing the 
work of issuing licenses under judicial process, or for having it per
formed by an authority that is independent from a government 
department. A simple administrative review of refusal to grant a 
license is evidently sufficient unless the person refused the license 
claims that there has been an abuse of power or a failure to follow 
the rules and regulations made applicable to the situation. The 
statutes seldom, if ever, provide for judicial review in respect to 
such licenses. 

2. Licenses are required as a condition precedent to the manu
facturing or handling of certain products that are dangerous to 
health or safety. Such activities include the production of viruses, 
serums, toxins, and antitoxins for the prevention and cure of 
diseases of animals and men, the manufacturing and handling of 
explosives, and so on. If the rules and regulations connected with 
such operations are violated, the licenses may be suspended or re
voked. If hearings are permitted before this action is taken, it does 
not appear that the regulatory authority must act in accordance 
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with the evidence thus presented. Evidently he may use his dis
cretion, and may give far more weight to scientific tests made by 
the scientific and professional personnel of the agency than to testi
mony adduced at the hearing. No statutory right of appeal is given. 

J. Licenses, certificates, permits, etc., as conditions precedent to 
doing business, for the purpose of protecting against fraud, manipu
lation, unfair practices, etc., are rather common. Some of the more 
important are those required of a perishable agricultural products 
commission merchant, dealer, or broker, a radio station operator, a 
motor carrier operator, a foreign trade zone board operator, a cus
tom house broker, and a contract market operator. In these situa
tions the money interests may be large, and there may be a signifi
cant public interest as well as a private interest. Hence, in most 
cases, action to suspend or cancel such licenses is taken by the 
statutory order, which involves a notice and a hearing, with the 
possibility of an appeal to the courts. 

The granting and renewal of radio station licenses present several 
types of particularly difficult problems of regulation. The first type 
involves questions of public policy, such as whether a transmitting 
service has merit, whether it has sufficient chain connections, whether 
there is too much advertising in proportion to entertainment, 
whether the program is sufficiently diversified, whether it is used 
for propaganda, personal views and attacks, etc. The second type 
are questions of a distinctly police nature. Some of these are: whether 
the station has been engaging in the piracy of other station pro
grams; whether it has been guilty of defamation, sedition, libel, or 
the furthering of lotteries; whether it has allowed obscene, indecent, 
or profane language; or whether its advertising has to do with 
schemes to defraud, astrology, fortune telling, etc. The law forbids 
such acts and provides penalties. Cases arising under it are tried 
in the district courts, and legal penalties are imposed only by the 
courts. Even the technical questions involved in radio licensing are 
important. Frequencies, areas served, overlapping, and the like, 
must all be studied carefully in order that the licenses issued shall 
benefit both the holder and the public. 

Perhaps the most important of all the problems which con
front the Federal Communications Commission is that of freedom 
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of expression. 40 In both the commercial and the political. fields, this 
problem is of major significance. The public, too, has rights that 
must be protected-the right to truth in advertising, and the right 
to hear all sides of a political discussion. 

It is obvious that in considering whether to grant or to renew 
a' radio license, the Commission is not only passing on questions of 
scientific fact; not solely determining matters of public policy; and 
not merely deciding judicially as to violations of law. Any decision 
which it makes may embody considerations of fact, policy, and law. 

Review over the acts of the Federal Communications Commission 
is related in part to its work and in part to the basis on which Con
gress established it. In the field of radio control , either of two bases 
for the exercise of the licensing function might be employed: (I) the 
federal government's dominion over air waves; or ( 2) its power 
to regulate interstate commerce. If the basis of governmental 
dominion were used, there would seem to be no constitutional need 
for due processes of law in handling such licenses. The person could 
take or leave the license as he wished. But if he took it, he would 
be subject to the disadvantage attached to the governmental domin
ion formula, that is, the lack of any constitutional rights or remedies. 

The Congress has preferred to regulate the issuing of radio 
licenses by means of the interstate commerce formula, and has there
fore subjected this function to such judicial processes and controls 
as notice, hearing, and review by the courts. The adoption of this 
formula raises some fundamental questions as to the expediency 
of judicial review. Sometimes the Commission has to decide a case 
that involves a complex of: ( r) the broad concept of "public in
terest, convenience and necessity"; ( 2) technical physical matters in 
general radio control; and (3) charges that obscene, indecent, or 
profane language was used. Is there any room here for review 
by the courts beyond a mere determination whether the Federal 
Communications Commission has abused its discretion? 

Since political, religious, or racial considerations may be brought 
to favor some stations and to eliminate or lessen the effectiveness 
of others, it would seem that the authority handling radio licenses 

00 See Louis G. Caldwell, ''Legal Restrictions on the Contents of Broadcast · 
Programs in the United States," Report to the Second International Congress on 
Comparative La<W, The Hague, Aug. 4-to, 193'1'· 
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should be as free as possible from such influences. Congress has tried 
to secure such freedom by giving the work of issuing radio licenses 
to an independent regulatory commission. 

4· Licenses, permits, etc., for the protection of the government 
or its dominion or property are issued by various authorities. A 
few examples may be given. The California Debris Commission, 
after issuing a general order as to requirements for hydraulic min
ing, grants to miners whose plans and specifications fall under the 
terms of the order, permits to commence mining. The object of this 
control is the protection of navigable waters. The Civil Aeronautics 
Authority issues, modifies, suspends, or revokes permits to foreign 
air carriers to engage in air transportation, thus protecting its domin
ion. The Federal Communications Commission issues licenses 
to radio operators in order to "maintain control of the United 
States over all the channels of interstate and foreign radio trans
mission; and to provide for the use of such channels, but not the 
ownership thereof, by persons for limited periods of time, under 
licenses granted by Federal authority."'~ 

Classification, grades, and standards. In the functions having 
to do with classification, grading, and standardization of products 
sold and shipped in interstate commerce, the government acts in a 
two-fold capacity: as a promoter of business and industry, and as a 
regulator. The promotional activity is carried on for the general 
purpose of facilitating business. Those who buy, lend money on, or 
store wheat, for example, can deal in it with much greater ease if it 
is certified as to type and standard. But government certification also 
prevents fraud and dishonesty. The mere making of classifications, 
grades, and standards does not involve the exercise of the regulatory 
power; such power is exercised only in enforcement of the law, that 
is, when persons are required to follow the rules and regulations 
setting up classes, grades, standards. Several methods of enforce
ment are used. 42 The Department of Agriculture acts as an investi-

f1 47 U.S.C. 301; 48 Stat. L. 1081. 

"Examples of enforcement methods are: 
Under the Cotton Futures Act a tax of two cents per pound is levied upon each 

contract of sale of any cotton for future delivery made at, on, or in any exchange, 
board of trade, or similar institution. In case the contracts conform to certain 
requirements there is exemption from the tax. (z6 U.S.C. 1090·95; see also 7 
u.s.c. s6.) 
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gational and where necessary as a prosecuting authority. It does not, 
however, try the cases itself, but sends them before the courts. 

The Department of Agriculture not only lays down standards 
and sees that they are enforced, but actually certifies (in most 
instances through its inspectors and examiners) the class, grade, 
or standard in respect to all products involved. Individuals then 
buy, sell, contract for, store, or lend money on substances according 
to government certification. Persons dealing with. these substances 
may not agree with the class, grade, or standard set by the Depart
ment and may appeal to it for a new certificate showing the actual 
quality of the product. The basic dispute may be between A, the 
buyer, and B, the seller, as to the grade of the things sold; but 

Under the Cotton Standards Act it was made unlawful in connection with any 
transaction or shipment of cotton in commerce, in publication of a price or 
quotation, in any classification for the purpose of or in connection with a transac
tion or &hipment in commerce, for any person to indicate for any cotton a grade or 
other class, which is of or within the official cotton standards of the United States, 
by a name, description, or designation, or any system of names, descriptions, 
or designations not used in such standards. (7 U.S.C. p.) Penalties are provided 
for violations of this. (7 U.S.C. 6o.) 

Under the Grain Standards Act the use of official standards, with certain 
exceptions, was made compulsory for grain shipped in interstate commerce. 
(7 u.s.c. 76.) . 

Under the Warehouse Act all fungible agricultural products stored for inter
state or foreign commerce in a warehouse licensed under the act have to be in
spected and graded by a duly licensed person. The penalty for not having such 
produce graded seems to be the suspension or revocation of the license of the 
warehouse man. (7 U.S.C. 2.43-56.) 

Under the Tobacco Inspection Act the Secretary of Agriculture is authorized 
to establish standards for tobacco, and to employ licensed samplers, weighers, and 
inspectors. There appears to be no compulsion upon the part of those dealing in 

'tobacco to have this product sampled, weighed, or certified (7 U.S.C. SIIe), but 
in case a person uses words in connection with any statement which indicates that 
it has been weighed, standardized, graded, etc., by tbe government when it has 
not been, a penalty is provided. (7 U.S.C. 511 i, j, k.) In case the grading, 
inspection, and standardization is of real commercial value, a method is thus pro
vided for punishing those who attempt to gain such benefit illegally. 

By the Standard Container Act of 19~8 (xs U.S.C. :&S7), hampers or baskets 
have to be manufactured under approved specifications made by tbe Secretary of 
Agriculture. Hampers, etc., offered for sale, sold, or shipped in interstate com
merce, may be proceeded against in any district court by a process of libel for 
condemnation. ( x s U .S.C. z 5 7e.) 

Under the Naval Stores Act of 1923 1 the Secretary of Agriculture was author
ized to establish official standards for naval stores. The act forbade and made un
lawful the sale in commerce of any naval stores or anything offered as such, except 
under or by reference to United States standards. (7 U.S.C. 95.) Persons violating 
the provisions of the law may be punished by fin~ or imprisonment. (7 U.S.C. 96.) 
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since the transaction takes place on a government certificate, 
the contest between them involves the accuracy of this certificate, or 
the correctness of administrative action. The original grading, classi
fication, standardization, etc., is in no sense a dispute but is a mere 
fact finding. The board or committee set up to settle the dispute 
merely makes a new fact finding and issues a new certificate. Such 
authorities, of which there are some twenty'3 in the Department of 
Agriculture alone, are not controlling authorities examining the 
jurisdiction, the processes, the evidence, the facts found, and the 
decisions reached by the inspectors, examiners, etc. They merely 
make a new finding. They are not primarily concerned with the 
settling of the dispute between individuals. Their scientific finding 
of fact does not constitute a decision in a case between two contest
ants. The new certificate is merely conclusive evidence of a factual 
situation. It is not a decision for or against a party to a judicial con
test. 

In the process of standardization, grading, classifying, and in
specting the government stands, as was said above, in a mixed re
lationship to the individual. It is undoubtedly promoting the 
facility of business transactions. But it is also regulating and con
trolling the manner in which business shall be done. It exercises 
powers of a police nature in enforcing its policy. 

This particular mixture of functions almost inevitably involves 
certain types of governmental organization, certain relationships, 
and certain procedures. For the establishment of detailed standards, 
Congress must depend largely upon an administrative authority. 
To secure compliance with standards a large inspectional and in
vestigational force is ordinarily essential. For the purpose of grad
ing and classifying particular substances, there must also be a large 
administrative organization. Since a case involving a crime requires 
court action, the Department itself cannot try the case but must 
turn it over to the regular courts. Since those hearing appeals as to 
grades, classifications, etc., are not adjudicating legal matters or 
matters of public policy but are merely passing upon questions of 
fact in a purely scientific way, there is no need that their decisions 
shall be reviewed by the courts. Owing to the nature of the 

.. See Blachly, Working Papers on Administrative Adjudication, p. 13ff. 
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questions to be determined upon by these appeal authorities, no 
procedure other than that dictated by scientific requirements is neces
sary. It is essential, however, that such agencies be numerous 
enough to settle promptly the many disputes that arise as to grades 
and classification and that they be staffed by experts. Since questions 
of law are not involved in respect to these categories, but merely 
questions ·of scientific fact, an appeal to the courts is not necessary. 

H. Benefactory Relationships 

In this relationship the state stands to the individual as the giver 
of gifts and benefits. The most common of such benefits are mili
tary pensions of various sorts; social security benefits such as old age 
benefits and assistance; aid to the needy blind, and to dependent 
children; relief work through the Works Progress Administration; 
the relief of youth through the National Youth Administration; 
farm and rural relief; emergency conservation work; unemploy
ment relief; and low cost housing. 

In all such situations the individual has no rights against the 
government. The various actions taken by officers in respect to such 
matters are merely administrative rather than quasi-judicial, since 
rights are not involved. The rules and regulations for carrying on 
the work of organizations handling such activities are primarily 
rules of management and business procedure, and do not include a 
"due process of law" hearing. 

The procedures are entirely administrative rather than quasi
judicial. The form of action is the administrative decision. Since 

. benefits are being received there is no problem of enforcing the 
decisions of administrative authorities. Since no rights are in
volved, no question of a judicial appeal arises. Appeals of an admin
istrative sort may be provided and they can be made final and con
clusive with no further court review. 

I. Protective Relationships 

In a wide sense many activities of government are protective in 
nature, such as the preparation for or carrying on of war, or the ad
ministration of a tariff policy. In a narrow sense, however, the term 
may be used to include only those activities which protect persons 

• I 



BASES OF THE PRESENT SYSTEM 35 

or property from danger, and make safe mechanical processes and 
operations. In the exercise of such functions the relationship between 
the government and the individual may be of a mixed nature. For 
instance, in the slaughter of animals having hoof and mouth disease 
the individual may suffer from the exercise of the police power 
of the state at the same time that he and other cattle raisers are being 
protected. The particular action in any given case may protect the 
general social welfare rather than the immediate welfare of the 
individual. Whether the individual suffers an undue loss for the 
benefit of society in general depends enttrely upon whether Con
gress makes an appropriation to meet his loss. The general theory 
of English and American law is that the government does not have 
to make good such loss, and in so far as it does not, the individual 
stands in a position of one helpless before a sovereign act. The 
taking or destruction of property under the police power is not 
subject to the constitutional restrictions surrounding either taking 
property for a public purpose or interference with property under 
the regulatory power. More and more Congress is taking the posi
tion that where great individual loss is sustained for the public 
safety, health, or welfare, the government should make compensa
tion. This it has done in connection with the attempts to exterminate 
the cotton boll weevil and to eradicate the hoof and mouth disease. 

Where the state is carrying on a general work of protection, as 
in maintaining lighthouses, providing for the safety of aviation, 
or operating the Coast Guard service, the individual has few rights 
against administrative action. He has no right to require such . 
service, and in case he is injured by its functioning he has no rights 
against the government. Because of the absence of any direct rights 
in respect to the exercise of ~hese functions there is no necessity for 
independent organizations, or for special relationships between 
administrative agencies and the executive. No special forms of 
action, procedures, controls or enforcement methods are essential. 

J. Conciliation, Mediation, or Arbitration Relationships 

At the present time most of the work of conciliation, mediation, 
and arbitration done by the federal govenment has to do with 
employer-employee relationships. Among organizations performing 
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such functions are the United States Conciliation Service, the 
Davis-Bacon referees in the Department of Labor, and the National 
Mediation Board . 

.The National Recovery Administration furnished the most strik
ing example of the attempt to settle economic disputes by way 
of mediation, conciliation, and administrative procedures generally 
rather than by judicial or quasi-judicial action. The word "com
pliance" was used to designate the'process. Other agencies, particu
larly the Interstate Commerce Commission and the Federal Trade 
Commission, use an informal method of settling cases that ap
proximates the mediation-conciliation method, even though the 
case, as in the Federal Trade Commission, is between the govern
ment and the individual. The experience of the Interstate Com
merce Commission early demonstrated that differences between 
shippers and carriers which arose from mistake or misunderstand
ing, could be ~tisfactorily disposed of through informal interven
tion by the Commission rather than through the issuance of a 
formal complaint. In the handling of informal cases the complaint 
is examined and certified by the Commission and if it possesses merit, 
the carrier is called upon either to make a statement relative to the 
matter or to settle with the complainant. In case the shipper and 
carrier cannot agree, the informal complaint frequently develops 
into a formal case." 

The Federal Trade Commission has developed a procedure called 
"stipulation procedure" that is used in many cases. If a violation 
of law occurs through ignoranc~, the Commission often finds that it 
.has only to call the attention of the offender to the illegality, to in
~uce him to stop the practice. Instead of issuing a formal complaint, 
the Commission allows the individual or corporation to sign a stipu
lation agreeing to cease and desist from the practice. If he does so, 
further action is suspended. In case of refusal, there is a formal 
hearing.45 

In nearly all. cases where the conciliation, mediation, arbitration 
methods are used, the government does riot use compulsion upon in-

"Interstate Commerce Activities, x887-19371 pp. 53-56. 
•• Federal Trade Commission, Dutier and Procedure, p. S· 
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dividuals.45 It does not make a decision which binds the parties, 
as does a court, an administrative tribunal, or in some cases a regu
latory body. If the parties cannot be made to agree, the govern
ment usually takes no further action. This was not entirely true 
of the National Recovery Administration. ((All of its elaborate 
mechanism of compliance is therefore designed, first, to establish 
the fact of violation of a code, and, second, to 'persuade' the violator 
to mend his ways and to 'ad just' complaints. Only at the end of the 
procedure is the case passed on to the Department of Justice or the 
Federal Trade Commission for the exercise of the government's 
power to coerce."47 

Since no compulsion is used in the work of conciliation, mediation, 
or arbitration no questions of due process of law are involved in the 
procedure. Hence the agent or authority attempting to settle the 
difficulty can use almost any methods: private conferences with the 
parties concerned, joint conferences, hearings, etc. When no deci
sion is made by the investigating authority, or when the authority 
makes a decision which does not have compulsory force, no question 
of appeal is involved. Since such authorities are not acting in a 
judicial or legislative capacity, there is no reason why they should 
be given a position of independence. 

K. The Judicial Relationships 

From the standpoint of public adminstration, the judicial re
lationship expresses itself in a series of controls and enforcements 
which affect either the individual or the act of an administrative 
authority. These controls and enforcements effect four principal 
purposes, namely: ( 1) they hold the administration within its 
field of competence and within the boundaries of the law; (2) 
they prevent abuse of power by the administration; ( 3) they enforce 
the rights of the individual, as determined originally by admin
istrative action; and ( 4) they compel the individual to take action 

•• An exception to this general statement is found in the work of the National 
Railroad Adjustment Board. Here a division of the Board makes an award and 
issues an order to the carrier to make the award effective. If the carrier does not 
comply, the individual injured may bring a suit in the district court against the 
carrier. 45 U.S.C. 153· 

"Charles Dearing and others, The ABC of the NRA, p. 97· 
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required by the administrative authority acting under law. 
I. Holding the administration within its field of competence and 

within the boundaries of the law is accomplished in several ways. 
The chief of these is review of the order or other administrative 
determination on the ground that it exceeds the limit of the powers 
given by Congress to the administrative agency; that in making it, 
the administration failed to follow the procedures required by 
law; that the act is confiscatory or in violation of constitutional 
norms and principles; that Congress has no power under the Con
stitution to prescribe the performance of the administrative act; and 
so on. Another is incidental review when the administration seeks 
for enforcement. 

2. Preventing abuse of power by the administration is a function 
of the courts when, in a controversy coming before them, it is ad
mitted that the adminstrative authority had power to act and acted 
within the limiis of such power, but it is charged that it committed 
abuses in the exercise thereof. Such abuses might include, for ex
ample: refusal of a license for political reasons; discrimination 
against certain religious denominations; denial of a fair hearing 
when a hearing is required; or capricious, willful and arbitrary 
disregard of evidence presented. 

3· Enforcement of individual rights as determined originally by 
administrative action takes place (or, more accurately, may take 
place) when the administration has decided a controversy in such a 
way that a person or corporation is required to cease and desist 
from an unfair practice, to pay reparations, etc. In this case the in-

, dividuals who will benefit from the cessation of such practice, or 
to whom the money is required to be paid, have a direct interest in 
the matter, since the enforcement of the administrative act is also 
an enforcement of individual rights. Provision is usually made by 
statute for invoking the jurisdiction of the courts under such cir
cumstances. The facts as found by the administrative agency are 
usually made prima facie evidence, but the courts have insisted upon 
their right to pass finally upon questions of law, or mixed questions 
of law and fact. Their final decision may therefore differ from the 
determination of rights made originally by the administration. 

4· Compelling the individual to tak~ action which is required 
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by the administration acting under the law is a duty of the courts. It 
is a basic doctrine of federal administrative law that a proper act of 
the administration directed toward the performance of its legal func· 
tions will be enforced by the courts, as only by thi~ method can the 
law be made effective without destroying the constitutional separa· 
tion of powers. This enforcement may be requested by a person hav· 
ing an interest, as described above; or it may be requested by the ad· 
ministrative agency. If the courts are satisfied that the act is in 
accordance with law, they will use the in junction or some other 
appropriate process in order to compel the individual to conform 
with it. 



CHAPTER III 

TYPES OF AUTHORITIES AND THEIR 
RELATIONSHIPS 

Any intelligent plan of reorganization must begin with recogni
tion of the fact that administrative authorities are not all of one 
type. This fact raises an assumption that changes advisable for one 
type might not be desirable for another type; but even this con
clusion should not be reached a priori. The various types must be 
studied and their significant characteristics must be understood 
before it is possible to arrive at conclusions or to recommend changes 
with any confidence. 

The present administrative authorities belong to two principal 
types: (I) authorities which carry on the direct work of administra
tion; and (2) authorities which act as controlling agents. Each 
of these types includes several groups or classes. There are a number 
of authorities which, in different connections, both administer and 
control. 

I. AUTHORITIES WHICH ADMINISTER DIRECTLY 

The present discussion is chiefly concerned with authorities 
exercising administrative functions that affect the economic rights, 
interests, or concerns of the individual. Existing authorities of this 
type may be divided into several classes: (I) The President of the 
United States and the heads of executive departments; (2) quasi
independent agencies within government departments; (.3) inde
pendent regulatory boards and commissions; (4) independent regu
latory authority with an administrator; (5) quasi-independent divi
sion of a department, with an administrator and committees; 
(6) ex officio commissions; (7) independent authorities of a non
regulatory type; and (8) government corporations, enterprises, etc. 

The President of the United States and the heads of executive 
departments. The President of the United States, although his 
primary duties are executive, exercises certain powers which may 
be called administrative in that they touch the rights, interests, or 
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concerns of individuals. Among these functions are: appointment 
and dismissal of public officers; certain controls over money and 
banking; and the right to take certain acts connected with tariff 
schedules. Even the power to issue orders and proclamations, 
though basically executive, may be exercised in such a way that it 
is equivalent to administrative action. 

The heads of excutive departments are not as a rule charged 
personally with the regulation of business and industry. The Sec
retary of State, the Secretary of the Navy, the Secretary of the 
Treasury, and the Attorney General perform practically no func
tions of economic regulation. A little work of this type is done by 
the Secretary of War, the Postmaster General, the Secretary of 
the Interior, the Secretary of Commerce, and the Secretary of 
Labor. 

The single department head who exercises important regulatory 
functions in the economic realm is the Secretary of Agriculture. 
More than forty separate statutes bestow upon this authority vari
ous duties and powers of a regulatory nature, in particular the 
power to issue rules and regulations and to make decisions and 
orders. He may delegate the details of this work to others, but he 
is ultimately responsible. In many cases he is the final administra
tive appellate authority passing upon acts of his subordinates. Suits 
are brought directly against him and not his agents. 

Quasi-independent agencies within government departments. 
Upon the quasi-independent authorities within departments various 
names have been bestowed, such as administrations, divisions, com
missions, bureaus, services, etc. These authorities derive their 
considerable degree of independence from such sources as the fol
lowing: they are expressly established by law rather than by 
departmental action; their functions and procedures are largely 
created by law; under the law they make their own decisions or 
orders independent of the head of the department within which 
they are located; the law provides that their action may be final, 
or that appeals from it lie not to the head of the department but 
to the courts; they, rather than the head of the department, 
are responsible for seeing that the law under which they 
operate is enforced. In several instances, such authorities are ap-
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pointed by the President and report directly either to him or to 
Congress. 

The following regulatory authorities fit generally into the de
scription above, although each one may vary from it in some par
ticular detail: in the Treasury, the Federal Alcohol Administra
tion, the Bureau of the Comptroller of the Currency, and the Bu
reau of Narcotics; in the War Department, the California Debris 
Commission; in the Department of the Interior, the Bituminous 
Coal Division, and possibly the Petroleum tender boards; in 
the Department of Labor, the Wage and Hour Division, the 
Division of Public Contracts, and the Immigration and Naturali
zation Service; in the Department of Commerce,· the Bureau of 
Marine Inspection and Navigation and the Patent Office. 

Independent regulatory boards and comm4ssions. By far the most 
important regulatory authorities are the independent regulatory 
boards and commissions. The following authorities fall within this 
classification: the Interstate Commerce Commission; the Federal 
Trade Commission; the United States TarifF Commission in re
spect to unfair methods in foreign trade; the Federal Power Com
mission; the Securities and Exchange Commission; the Federal 
Communications Commission; the National Labor Relations Board; 
the United States Maritime Commission; the Board of Governors 
of the Federal Reserve System. 

In establishing the various independent regulatory boards and 
commissions, Congress may be said to have followed one general 
pattern with many individual variations. All these agencies, except 
the Board of Governors of the Federal Reserve System/ are mark
edly similar in respect to organization, relationship to other public 
authorities, functions (in the large), forms of action, procedures, 
methods by which they are controlled, and enforcement methods. 
These similarities are, so to speak, generic, whereas there are in
numerable specific difFerences. 

All these authorities are established as boards or commissions of 

• The Board of Governors of the Federal Reserve System, though an independent 
regulatory authority, is exempted from this general statement, because the highly 
specialized and extremely delicate nature of its functions, its forms of action, 
procedures, and enforcement methods, as well as the controls over its acts, are 
not designed upon the general pattern. 
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from three to eleven members.2 This type of authority was regarded 
by Congress, when it considered the matter of organization, as better 
adapted to the performance of quasi-legislative and quasi-judicial 
functions than a single administrator would be.3 

Several features of the organization of the regulatory authori
ties were specifically designed to keep them as free as possible from 
executive control or domination. In every case but one, the terms 
of the members of these boards and commissions were made longer 
than the term of the President of the United States. Furthermore, 
the original members of most of these agencies were appointed for 
terms "staggered" in such a way as to prevent, under normal 
circumstances, the appointment of an entire board during the 
same presidential term. As a further guarantee of freedom from 
political control, in a number of cases the law requires that no more 
than a bare majority of members may belong to the same party. 
In many instances the members of the regulatory authorities are 
placed beyond the President's power of removal, except for in
efficiency, neglect of duty, or malfeasance in office. 

No agency here discussed was placed under the control, direct 
or indirect, of an executive department. These authorities were and 
are regarded largely as agents of Congress, especially in respect 
to their legislative functions.4 With few exceptions they are required 
to report directly to Congress rather than to the President or any 
other authority. 

2 For the details of their organization see Robert E. Cushman, The Probhm 
of the Independent Regulatory Commissions, pp. 35 ff. 

• See remarks of Senator Newland in the course of the hearings on the Federal 
Trade Commission bill: "I assume also that there should be a commission rather 
than one executive official, because there are powers of judgment and powers of 
discretion to be exercised. The organization should be quasi-judicial in character. 
We want traditions; we want a body of administrative law built up ..•. Such work 
must be done by a board or commission of dignity, permanence and ability, inde
pendent of executive authority, except in its selection, and independent in charac
ter." 63 Cong. z sess., S. Rept. 597, App. p. 22; 51 Cong. Rec. 11092. 

See minority committee report in favor of the Cullom bill: "We desire to 
impress the House with an implicit belief in the present advantage of a board of 
interstate Commissioners, We ask you to defer radical regulation until we have 
tried the Commission, which, with power to hear grievances, will also be required 
to report annually to Congress and to suggest from time to time the legislation 
necessary." 17 Cong. Rec. 7275. 

'"Of course, the fixing of rates is a legislative function, and Congress, having 
other things to attend to, created the great tribunal, the Interstate Commerce Com-
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In order to facilitate their principal function of regulation, these 
authorities have been given extensive legislative, administrative, 
and judicial functions. The legislative functions are of four principal 
types: ( r) the carrying on of investigations on the basis of which 
Congress may take action or the agency itself may issue rules and 
regulations; ( 2) the making of recommendations for new legisla
tion in annual or other reports; (3) the formulation and adoption 
of ru.J.es, regulations, or requirements which have the force of law; 
and (4) the issuance of orders legislative in nature. Congress has 
frequently directed one of these bodies to make a special investiga
tion. In many instances statutes expressly provide that in their 
annual reports to Congress these bodies shall or may make recom
mendations as to new legislation. 

The making of substantive rules, regulations, and requirements 
is an important work of the regulatory authorities. This power, as 
a rule, is bestowed by specific grants in respect to concrete eco
nomic circumstances. The regulatory agencies are also given wide 
power to issue procedural rules which supplement and add to statu
tory requirements. 5 

The administrative functions of the regulatory agencies are nat
urally such as are necessary to make the work of regulation effec
tive. They generally include inspection, examination, keeping 
accounts and records, preparing statistics, gathering evidence, hear
ing complaints, and the like.6 

A very important function of the regulatory authorities is that 
of administrative adjudication. The agencies are sometimes re
quired to follow a quasi-judicial process even when issuing orders 

mission, and invested it with authority to hear and determine those questions.'' 
(Rep. Gordon, 56 Cong. Rec. ~543.) "If 1 understand the situation at all the Inter
state Commerce Commission is a creation of the Congress of the United States .••• 
I understand further that the matter of judging as to the reasonableness of rates 
is not an executive function .•• the matter of making rates is a legislative func
tion, and for very proper reasons it has been delegated to the Interstate Commerce 
Commission, and it is certainly an erroneous statement to say that the Commission 
is a creature of the President.'' (Rep. Black, the same, z7o9.) 

• See F. F. Blachly, Working Paperr on Administrative Adjudication; John H. 
Wigmore, "Federal Administrative Agencies: How to Locate Their Rules of 
Practice and Rulings," zs American Bar Association Journal ~sff.; Theodore W. 
Graske, Federal Reference Manual, 1939. 

• See Blachly, cited above. 
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that are legislative in nature and effect, such as rate orders. In 
many instances they are given a more directly judicial function, as 
when they issue an order in a dispute between individuals, or 
make cease and desist orders or reparation orders. 

These authorities perform many of their legislative and judicial 
functions through a statutory order procedure, which will be dis
cussed later. When the primary functions vested in these agencies 
affect rights of persons or property, their legislative regulatory acts 
as well as their judicial acts are generally made subject to control 
by the ordinary courts under certain conditions. Such acts of the 
regulatory authorities are usually enforced not by themselves, but 
by the courts, thus opening to the persons affected certain opportuni
ties to seek judicial remedies. 

From these facts, it appears that Congress has been developing, 
whether consciously or unconsciously, a regulatory system over 
many fields of economic life, which is made effective largely through 
the independent regulatory boards and commissions. Despite cer
tain exceptions, these agencies resemble one another in respect 
to organization, relationships to the Congress, to the President, 
to the heads of departments, and to the courts. The same is true 
in respect to their purposes, functions, powers, forms of action, pro
cedures, the methods by which their acts are enforced, and the 
methods by which their acts are controlled. 

Independent regulatory authority with an administrator. The 
only example of the independent regulatory authority headed by 
an administrator is the Civil Aeronautics Authority, set up by the 
Civil Aeronautics Act of 19387 for the purpose of regulating, con
trolling, and promoting civil aeronautics. The Authority is an inde
pendent agency responsible only to Congress. It is charged with 
such regulatory and judicial functions as making rules and regula
tions, conducting investigations, issuing certificates of convenience 
and necessity, determining upon applications, granting permits, mak
ing orders, and the like. It is composed of five members appointed 
by the President, not more than three of whom can be selected from 
any one political party. It is evident that Congress intended that 
the five members constituting the Authority itself should exercise 

'sz Stat, L. 973· 
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the functions of administrative legislation and administrative 
adjudication. 

Within the Authority is an Administrator, who is made re
sponsible for carrying out the so-called "executive" functions of the 
Authority and for furthering its general policies. Although the 
members of the Authority are removable by the President only 
upon cause, the Administrator is removable at the will of the 
President. In other words, here is an attempt to establish a definite 
separation between ( 1 ) the functions of administrative legislation 
and adjudication, which are given to the Authority; and (2) the 
executive function and the function of policy, which are given to 
an Administrator immediately responsible to the President. 

Independent of both the Authority and the Administrator is a 
Safety Board of three members appointed by the President, whose 
duty it is to make rules and regulations governing notification and 
report of accidents involving aircraft, to investigate such accidents, 
to make recommendations as to ways of preventing accidents, to 
make reports and general recommendations, and to assist the Au
thority in eliminating accidents. 

Quasi-independent division of a department, with an administra.
tor and committees. The Fair Labor Standards Act of 1938,8 which 
establishes a quasi-independent agency within a government de
partment, departs even farther from the earlier pattern than does 
the Civil Aeronautics Act. The Fair Labor Standards Act is not 
administered by a board or commission, but by a Wage and Hour 
Division in the Department of Labor. At the head of this Division 
is an Administrator appointed by the President, with no limitations 
upon the President's power of removal. The Administrator, in 
establishing wages, etc., for a particular industry, is assisted by 
an industry committee appointed by himself. This committee in
vestigates questions as to minimum wage rates or other relevant 
problems. It makes recommendations as to classifications, which it 
files with the Administrator. Upon the filing of such report the 
Administrator, after due notice and opportunity to be heard, is
sues an order which approves and carries into effect the recom
mendations, if he finds them in accordance with the law and de-

• sz Stat. L. to6o. 
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signed to effect its objects. The orders of the Administrator may 
be reviewed, upon complaint, by the appropriate circuit court of 
appeals or by the United States Court of Appeals for the District 
of Columbia. Under this system of organization, it is clear that 
the determination of administrative policies and the exercise of 
administrative powers, as well as powers of a legislative and judi
cial nature, are lodged in the Administrator and ultimately in the 
President. 

Ex officio commissions. The outstanding example of ex officio 
commissions is the Commodity Exchange Commission. This body 
is composed of the Secretary of Agriculture, the Secretary of Com
merce, and the Attorney General. Its functions are relatively simple. 
It issues orders fixing limits to the amount of trading under con
tracts of sale of commodities for future delivery; cease and desist 
orders to end violations of rules, regulations, or orders regarding 
contract markets; and orders excluding or debarring an association 
or corporation from trading in a contract market. Its functions are 
therefore carried out by means of administrative legislation or ad
ministrative adjudication. The wholly administrative functions con
nected with commodity exchange regulation are under the control 
of the Secretary of Agriculture. Other examples of ex officio com
missions are the Foreign Trade Zones Board and the National 
Munitions Control Board. 

Independent authorities of a non-regulatory type. Certain ad
ministrative agencies make decisions affecting the rights or interests 
of individuals, but do not regulate any economic field or activity. 
Among such agencies are: the General Accounting Office, the Civil 
Service Commission, the United States Employees' Compensation 
Commission, the Veterans' Administration, the Federal Security 
Agency, the Railroad Retirement Board, and the National Media
tion Board. 

These authorities carry on such functions as granting benefits, 
assisting the President and Congress in the determination of policy, 
assisting in the administration of the personnel system of the federal 
government, performing offices of mediation, and so on. They make 
their determinations by decision rather than by order. This means 
that they do not need a procedure of judicial type. Their decisions 
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generally are self-enforcing or are enforced by administrative 
means. As a rule, there is no judicial control over such authorities 
so long as they remain within their jurisdiction and do not abuse 
their powers. The legal principle applying to the agencies which 
makes grants and gratuities is that no rights are involved and there
fore no suit to protect rights can be brought. 

Two agencies, which are not subject to this principle, should be 
noted. The deputies acting under those provisions of the Em
ployees' Compensation Commission Act which apply to private em
ployment in the District of Columbia and to longshoremen and 
harbor workers do not make grants, but settle disputes between 
employers and employees involving questions of right. Hence their 
decisions are appealable. Again, by statute the final decisions of the 
Social Security Board in respect to old age benefits are made review
able in a civil action brought in the district courts.9 

To return to the general rule: The courts are not given by 
statute, nor have they generally assumed, jurisdiction over civil 
service cases. The official doctrine is that a public office is not a 
property right giving rise to a case or controversy over which the 
courts might take jurisdiction;10 that since civil service rules and 
regulations do not have the force of law, they cannot be enforced it:L 
equity; 11 and that the President has a general right to dismiss 
officers under the Constitution." 

Appeals do not lie from the decisions of the General Accounting 
Office. It is possible, however, for a person injured to make some 
collateral attack, as by bringing a suit in the Court of Claims, or 
applying to a court for an injunction. 

Government corporations, enterprises, etc. The federal govern
ment has established numerous corporatio~s, administrations, 
boards, authorities, and so on, which either directly carry on public 
enterprises, or act as credit-granting agencies. · 

Among those which carry on public enterprises are: the Tennessee 
Valley Authority, the Inland Waterways Corporation, the Panama 
Railroad Company. Such enterprises have no regulatory power as 
such. They carry out their operations as do private business enter-

• 4~ u.s.c. 405 (g). 
'"White v. Berry, 171 U.S. 366. 
"Flemming v. Stahl, 83 Fed. 940; O'Neil v. United States, s6 Ct. Cls. 89. 
"See Oliver P. Field, Civil Service L~PW, pp. 179·81. 
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prises, and make ordinary business decisions. They enforce their 
decisions, etc., as do private business enterprises. Judicial forms of 
procedure are not necessary for the making of their determinations, 
which are based upon business judgment. The rights which in
dividuals have as against these agencies are largely contractual in 
nature, and are enforced accordingly. When such authorities make 
rules and regulations, these are in the nature of the rules governing 
a business enterprise. 

Among the long list of credit-granting agencies13 are: the Farm 
Credit Administration, with several types of agencies subordinate 
to it; the Federal Home Loan Bank Board; and the Reconstruction 
Finance Corporation. These agencies, likewise, carry out their func
tions much as they would if they were private enterprises. Although 
they make rules and regulations, these are not comparable with 
the acts of agencies whose functions are regulatory,14 being more 
like the rules of any business undertaking. 

These authorities take most of their actions that affect individuals 
through contracts, mortgages, leases, etc. They make ordinary busi
ness decisions which are not subject to judicial review and which 
are enforced much as are other business transactions. 

II. AUTHORITIES WHICH ACT AS CONTROLLING AGENTS 

Certain administrative agents and agencies stand toward various 
acts of their own subordinates or of other agencies in the relation
ship of controlling authorities. The purposes of administrative con
trol are: to promote efficiency in the conduct of public business; 
to unify the action of the various agents engaged in the administra
tive process; to provide an administrative method of hearing ap
peals from the lower administrative agents or agencies; to provide 
a method of advising the administrative authority which has formal 
responsibility for decisions; to provide for a final decision, so that 

11 For the credit-granting agencies of the federal government see 7 5 Con g. I sess., 
Investigation of Executive Agencies of the Government, Preliminary Report of the 
Select Committee to Investigate the Executive Agencies of the Government, S. Rept. 
12.75> pp. 175-87. 

14 It is true that, through rules and regulations as to lending, they may in
directly control individual action to a considerable extent. Thus, rules and regu
lations setting forth requirements regarding location, type of construction, connec
tion with water, gas, and electric facilities, types of plumbing, heating, etc., as 
conditions precedent to securing a loan, may affect the building of homes quite as 
much as do the ordinary regulations made under the police power. 
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those contesting administrative action may know that there is no 
further redress except (in certain cases) through the courts; and to 

,establish a proper basis for judicial review. 
Administrative control, which is regularly exercised through the 

administrative appeal, is highly desirable for several reasons. It 
removes the case from one who may be charged with the adminis
tration of meticulous detail or with acting under specific instruc
tions, to an authority with a wider grasp of the situation, broader 
viewpoints, and more general responsibilities. By so doing it takes 
the controversy from an agent who might possibly view it in a 
rather personal way, to one who can handle it impersonally. It 
gives to the individual who believes himself aggrieved both a new 
hearing and a new decision. All this can be done at very slight cost, 
thus eliminating the necessity for expensive litigation. 

In some instances, there is the possibility of what may be called 
an advisory appeal, or an appeal to an authority who advises the 
one finally responsible for making the decision. Thi~ enables the 
individual to present his case to an authority ( r) which has more 
time than the busy administrator; ( 2) which may have a much 
higher degree of technical competence; and (3) which is likely 
to possess more exact and better procedures for establishing the 
facts. 

In dealing with a governmental authority, it is important to 
know definitely when the action of such authority becomes final. 
This is especially significant if some method of appealing from or 
controlling such action is contemplated. Since it is a general rule 
that the courts will not review an administrative case until there has 
been an exhaustion of administrative remedies, it is necessary for 
the individual to know just what action is the final and conclusive 
action of the authority concerned. When final administrative action 
has been duly taken by the one ultimately responsible for it, such 
action, if justiciable, may be made the basis for an appeal. 

Administrative controlling authorities are of several types. The 
most importane5 are: (I) sub-appellate authorities in government 
departments; ( 2) advisory appellate authorities; ( 3) heads of de
partments; (4) administrative appellate agencies in government 

"A description of most of theSe authorities and, their work is found in Blachly, 
Working Papers on Administratwe Adjudication. ' 
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authorities; ( 5) independent administrative tribunals and legislative 
courts. 

Sub-appellate authorities u-1thin government departments. If a 
department is so organized that specific divisions, sections, etc., 
are largely responsible for particular activities, an appeal from the 
decision of inferior officers is taken in many instances to the head 
of the division or bureau instead of to the head of the department. 
If the case is settled satisfactorily by the division head or bureau 
chief, it may end there. If it is not, further appeal may lie to the 
head of the department. 

Advisory appellate authorities. In some instances the head of a 
department or other regulatory authority must decide a multitude 
of disputes which he has no time to consider in detail or for the 
understanding of which he may lack technical competence. He 
realizes that his decision will be final, with no possibility of judicial 
appeal; and this fact may lead him to establish an agency of some 
kind which will help him to decide fairly. In view of such considera
tions, a number of advisory appellate authorities have been set up, 
largely by rules or regulations. Thus, there are fifteen or more 
agencies which assist in the adjustment of personnel disputes in 
various government authorities, 16 such as the Board of Appeals and 
Review in the State Department, the Examining and Retiring 
Boards in the Navy Department, and the Board of Review in the 
Tennessee Valley Authority. 

These agencies have no final power to make decisions, but merely 
gather information, hold hearings, prepare reports, and make 
recommendations to the responsible authority. The latter makes the 
final decision. As a rule the procedures of such agencies are simple. 
Almost of necessity their recommendations are generally followed 
by the authority who is finally responsible. 

Other more general advisory appellate authorities include the 
Board of Review in the Immigration and Naturalization Service, 
the Board of Appeals in the Interior Department, and the Public 
Contracts Board in the Department of Labor. 

Heads of departments. Heads of departments often act as ap
pellate authorities from the acts of those immediately under them. 
This is necessary when statutes bestow upon department heads the 

" See the same for a list of these. 
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final responsibility for decisions made in the first instance by those 
under them. It is not necessary when the subordinate agencies are 
in a quasi-independent position, and their decisions and orders are 
made by statute directly reviewable by the courts. In such instances 
the head of the department is rarely given power of review. It ap
pears, for instance, that the Secretary of the Treasury has no control 
over the orders of the Federal Alcohol Administrator and that the 
Secretary of Labor does not control the orders of the Administrator 
in the Wage and Hour Division. 

Administrative appellate agencies in government authorities. 
Administrative appellate agencies in government authorities have 
grown up largely during the past fifteen or twenty years. Such 
agencies are not merely advisory, but may pass independently upon 
appeals from administrative decisions already made. In some in
stances their decision is not subject to further review. Such is the 
case, for instance, with the Board of Tea Appeals in the Department 
of Agriculture, which hears appeals from tea examiners; and with 
the Board of Appeals in the Veterans' Administration, which passes 
finally and conclusively upon veterans' claims. 

Similar appellate agencies in government departments and other 
authorities include the Processing Tax Board of Review in the 
Treasury; the Board of Appeals in the Patent Office; and the In
surance Claims Council in the Veterans' Administration. These 
authorities hear appeals from administrative action, but their de
cisions are subject to review by the courts. 

A somewhat different type of review authority exists in certain 
government departments. Such agencies review the decisions of 
lower authorities not in an advisory way but in a final way, subject 
however (theoretically at least) to further review by the head of 
the department, who is the person made responsible by law. In prac
tice the appellate decisions are nearly always final from the ad
ministrative viewpoint, since the head of the department is largely 
guided by them. Review authorities of this kind have been estab
lished particularly in the Department of Agriculture in connection 
with the standardization, classification, and grading of agricultural 
products. They include various committees, boards, appeal inspec
tors, and so on. 
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The type of appeal handled by these authorities differs from any 
ordinary appeal. Review is not made upon questions of law. The 
reviewing authorities are not attempting to exercise judicial con
trol over the actions of lower agents or agencies. They are merely 
making a scientific re-examination in order to reach a final conclu
sion. Their function is in no sense judicial, but is purely administra
tive.U 

The appellate authorities in the government departments have a 
few common characteristics, but differ appreciably in respect to 
other significant features. The characteristics in which they resemble 
one another are: 

I. They are all integral parts of some government unit, a fea
ture which distinguishes them from the special independent tribu
nals or the legislative courts, which stand outside the active 
administrative organization. 

2. As a rule their members are also members of the respective 
administrative bodies within which they are organized. The mem
bers seldom have either a fixed term of office or a permanent tenure 
depending upon good behavior, but are generally subject to ad
ministrative appointment and dismissal. 

3· The members of such authorities are not called judges, but 
have various appellations. 

4· It is not necessary that those who constitute such authorities 
be lawyers. Although the possession of "competent legal knowl
edge" is required of the members of the Board of Appeals in the 
Patent Office, and although some of the members of the Board of 
Appeals in the Veterans' Administration must be lawyers, appropri
ate technical knowledge is often considered of more value than legal 
knowledge. 

5. Despite their lack of formal judicial status, the members of 
such authorities, except for the grading and classification agencies 
in the Department of Agriculture, do work that is judicial in nature. 
They do not merely give opinions or advice, or make reports, but 
actually decide conflicts in respect to administrative acts that have 
already taken place. 

6. The appeal authorities neither exercise the rule-making power 
17 The same, pp. qf£. 
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nor, as a body, perform administrative work. It is true, however, 
that in many instances individual members, when not sitting in a 
judicial capacity, may carry on administrative functions. For ex
ample, the Board of Appeals in the Patent Office is composed of 
the Commissioner of Patents, the Assistant Commissioners, and the 
examiners in chief, all of whom perform administrative duties when 
not sitting with the Board. 

Independent administrative tribunals and legislative courts. 
Independent administrative tribunals are an important feature 
of the federal administrative system. The number of disputes aris
ing between the government and the individual in connection with 
the administration of customs, taxation, patents, and contracts is so 
great, and of such a technical nature, that special authorities have 
been set up to hear and decide them. These authorities are organized 
either as administrative tribunals or as legislative courts. No matter 
how organized, they have certain common features: 

I. They are established by statute rather than by rule or regula-
tion. 

2. They are independent of the administrative authorities. 
3·, All their members are appointed by the President. 
4· In all except the }3oard of Tax Appeals the members are called 

judges. 
5. They neither exercise sublegislative powers nor perform the 

ordinary administrative functions. They merely settle, in first, sec
ond, or third instance, as the case may be, disputes that arise regard-
ing the acts or decisions of administrative authorities. . 

6. They do not decide controversies resulting from the relation
ship of private individuals to one another/8 but solely cases in which 
some act of public administration is involved. In the great majority 
of instances the government is a party to these suits. Their pro
cedure is much like that of ordinary courts. 

7· There is nearly always an appeal from their decisions to the 
ordinary courts. 

These independent administrative appellate authorities are at 
present divided into two classes: (I) an "executive or administrative 

18 There are a few exceptions to this rule. For example, the a~thorities "':hich 
settle disputes as to patents may 'decide infringem~nt cases to wh1ch only pr1vate 
individuals are parties. 
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board," the Board of Tax Appeals; and (2) the legislative courts, 
which include the United States Customs Court, the Court of Cus
toms and Patent Appeals, and the Court of Claims.19 In addition 
to these classes, there is the special case of the "bifurcated" Court 
of Appeals of the District of Columbia, which acts in certain in
stances as an administrative tribunal. 

According to judicial theory there are several distinctions be
tween legislative courts and constitutional courts. In the first place, 
it has been held that legislative courts are created by Congress by 
virtue of the specific grants of legislative power conferred in Article 

. I, Section 8, and Article IV, Section 3, of the Constitution, instead 
of Article III of the Constitution.20 In the second place, they are 
instruments for carrying out the legislative power of Congress. 

Again, non judicial, quasi-legislative, and administrative powers 
may be imposed on legislative courts, whereas constitutional courts 
can exercise only judicial power. Thus, a legislative court such as 
the Court of Customs and Patent Appeals can be given authority to 
review the determinations of the Patent Office21 and the Tariff Com
mission.22 Such a court may be required to submit to the Secretary 
of the Treasury recommendations for the payment of claims due 
against the United States.23 A legislative court may be authorized to 
render advisory opinions for the heads of departments.24 

Finally, the legislative courts have a special type of jurisdiction. 
Matters which are susceptible to either legislative or executive de
termination are matters in respect to which there is no constitu
tional right to a judicial remedy. Such matters cannot, therefore, be 
included in the jurisdiction of a constitutional court. They can, how
ever, be assigned to a legislative court.25 

"For a brief description of these authorities see F. F. Blachly and M. E. Oat
man, Administrative Legislation and Adjudication (1934), pp. I:U.-30. 

"'See American Ins. Co. v. Canter, x Pet. 511. 
"United States v. Duell, 177. U.S. 576; Postum Cereal Co. v. California Fig 

Nut Co., 27z U.S. 693. 
"Ex parte Bakelite Corp., 279 U.S. 438, 449-60. 
"'Gordon v. United States, 2 Wall. s6x; In re Sanborn, 148 U.S. zu. 
"In re Sanborn, 148 U.S. uz . 
., See Blachly and Oatman, Administrative Legislation and Adjudication, p. 128; 

Williams v. United States, 2.89 U.S. 553; Wilbur G. Katz, "Federal Legis
lative Courts," 43 Harvard Law Review 884, and "The Distinction between 
Legislative and Constitutional Courts," 43 Yale Law Journal 316ff. 



CHAPTER IV 

THE FORMS OF ADMINISTRATIVE ACTION 

Administrative action which affects the rights of individuals, or 
which gives rise to new rights, obligations, or duties, may be taken 
by the federal government by mealll! of several definite forms. Each 
of these forms of action has its own special field of application, legal 
significance and effects, processes and procedures, methods of en
forcement, and types of control. A fairly detailed knowledge of 
the principal forms of administrative action is essential to an un
derstanding of the federal administrative process. The most signifi
cant forms are: (I) rules and regulations; ( 2) requirements; ( 3) 
statutory administrative orders; (4) administrative decisions; (5) 
statutory executive and administrative proclamations; ( 6) execu
tive orders; ( 7) administrative stipulations; ( 8) consent decrees; 
( 9) statutory administrative awards. 

I. RULES AND REGULATIONS 

Rules and regulations are the basic method of making the adjust
ments necessary for putting general statutory provisions into effec
tive operation. They so implement and supplement the law as to 
make it directly applicable to the citizen. They may both establish 
the procedure by means of which the administration and the citizen 
deal with each other, and supply details of substantive law.1 For 
example, the statutory law provides that traveling expenses may be 
deducted from gross income in figuring income tax payments. The 
rules and regulations of the Treasury Department lay down in great 

1 "The administration today is thus a great deal more than a mere machine for 
the application of law. To an increasing extent it has become a creator of law; 
in this sense and within the limits of their respective competences, the administra
tive departments and agencies resemble a group of special legislative bodies. The 
administration is the authority which, in an increasing number of instances, inter
venes between the legislature and the ordinary citizen. The general rules and 
principles set forth in statutes must often be filled in, extended, and made more 
definite, before they can be applied in individual cases. In other words, the ad
ministration is called upon to render the law tangible to the citizen. In so doing it 
must exercise power which partakes of the nature of legislative power." F. F. 
Blachly and M. E. Oatman, Adm,inistrative Legislation and Adjudication (1934), 
pp. 4. 5· . 
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detail what shall be considered as traveling e..'\:penses, and also pro
vide for the way in which these items shall be listed in a ta.x return 
statement.' The statutes give to the Civil.-\.eronautics .-\.uthoritv the 
right to make rules and~ regulations as to air safety. This agency 
has adopted elaborate rules as to the strength requirements of land
ing gear, the kind and location of lights on airships, the qualifica
tions of pilots, and so on. 3 

The e:-:tent of t.he po'Xer to issue rules anJ regu!.uiom. ~early 
e\·ei)' regulatOI)' authority is granted the power to issue rules and 
regulations. It is customary to include in the statutes which au
thorize an authority to act in a gi,·en matter, a special grant of such 
power. For example, the Secretary of .\,o-riculture in respe;.i: to 
foreign commerce alone makes rules and regulations under more 
than a score of specific statutory authorizations. Such authorizations 
have been granted him in respect to the importation of honey bees, 
the quarantining of imported animals, the slaughter of such anin1als, 
the e:~:portation of li,·estock and poul~·, the quality and color of 
imported seeds, and \-arious other matters. 

When the power to make rules and regulations is granted by 
statute, the terms may be general or particular. Thus, the law may 
bestow power to "make rules and regulations under this .-\.ct," or it 
may restrict the power to objects and purposes nan1ed or described. 

The nature of rules anJ regulJtiotlS. Rules and regulations are 
essentially legislative in nature. They deal with matters laid down 
by statute, and in general they supply nece..."SJ.r}' details. They do 
what Congress can do and sometimes does. Thus, in the Federal 
Seed Act4 of 1939, Congress defines and names ''agricultural seeds'' 
in some detail (though authorizing the Secretary of .\griculture to 
add to or to take from the list under certain conditions), but leaves 
to the Secretary of Agriculture, acting either alone or jointly with 
the Secretary of the Treasury, the power to define "weed seeds" 
in respect to importations, by means of rules and regulations. 

The scope of the authorization to make rules and regulations 
naturally depends primarily upon other proY1sions of the statute 

1 See Bureau of Internal Revenue, R~ gulutions 1 o 1, I n,'Om4 Tax, Rr;;~ru.4 ,{ ;t 
of 1938, for many examples of regulations which implement the bw. 

• See, for example, Cif::.il .4 ir R~guL:ztions of tJu CkiJ .4 erorwu:i:s .4 u:J:cri:y. 
• 7 t·.s.c. ttS-ttSz-6. 
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concerned, although various matters, to be considered subsequently, 
may affect it. If, for example, a: statute provides in broad terms that 
a person must receive an official certificate as to qualifications and 
rating before he may become a mechanic engaged in building or 
repairing airplanes, one of two things will probably be added. The 
statute itself may provide for certain minimum qualifications in re
spect to education, age, citizenship, character, skill, experience, and 
technical knowledge. In this case the administrative agency (pre
sumably the Civil Aeronautics Authority) will probably be given 
power to issue rules and regulations laying down such further re- · 
quirements as it may consider necessary. The other and more proba
ble alternative is that the broad provision of the statute will not be 
further defined but will be followed by an authorization to the 
Authority to make "all necessary rules and regulations to the carry
ing out thereof." 

Rules and regulations resemble statutes in that they normally 
have to do with future situations rather than with past actions. 
The considerations which enter into rule-making relate to the fu
ture, rather than to the past.5 Rules and regulations, moreover, are 
general in nature rather than specific. They govern classes of per
sonal or property rights and situations, rather than specific acts or 
circumstances. Their legislative nature is thus obvious. 

Procedure for making rules and regulations. Except in rare in
stances (to be discussed later) the statutes do not lay down require
ments as to the procedure to be employed in making rules and 
regulations. The authority charged with the function of rule-mak
ing can generally exercise that function at its discretion. The types 
of procedure ordinarily employed by administrative agencies have 
been classed as investigational, consultative, auditive, and so-called 
adversary.6 

Investigational procedure is much like an ordinary legislative in
vestigation. It often takes the form of a hearing, but other methods 
of obtaining information are also employed. The purpose of this 

"Ralph F. Fuchs, "Procedure in Administrative Rule Making," s~ Har<~~ard 
Law Review :t6t. 

'The same, p. z73; James Hart, "The Exercise of Rule-making Power," 
President's Committee on Administrative Management, Report with Special Studies, 
pp, 3D9ff. 
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procedure is to inform the authority which contemplates issuing 
rules and regulations. Investigation may be made at the request 
of private individuals as well as upon the initiative of the administra
tive authority. It may take the form of researches and inquiries 
made by expert agents of the authority. There may be a combina
tion of these methods with informal hearings. 

Consultative procedure also resembles a legislative inquiry. Here 
the issuing authority may call in experts, or those affected may 
request to be heard on various proposals. In many cases special 
interest groups are well organized and are likely to make proposals 
or requests concerning rules and regulations. Occasionally a draft of 
contemplated regulations is submitted to such a group for sugges
tions or objections. 

No requirements are laid down by statute as to the ways in which 
consultation must take place, or as to the effect of suggestions or 
objections. The issuing authority can exercise its own discretion 
as to whether or not it will ask for or accept suggestions or objec
tions; as to the form in which these, if allowed, must be presented; 
and as to its own acts in consequence of such consultation. Since those 
close to the subject matter of the regulations are usually heard or 
present evidence or documents, the regulatory authority may give 
the evidence of such persons great weight in the final formulation 
of the regulation. For instance, it is almost unthinkable that the 
Civil Aeronautics Authority would not consult with manufacturers 
as to the quality and structure of airship equipment before pro
mulgating regulations on this subject. 

Auditive procedure is closely related to the other types. In es
sence, it consists of informal hearings, such as may be held, but are 
not necessarily held, in connection with investigations and consulta
tions. These informal hearings "are valuable to the extent that 
notice of them can be brought home to affected parties, that they 
are accessible to these parties, and that the questions involved are 
susceptible to intelligent discussion by those who do appear.m 

So-called adversary procedure is a formal hearing at which per
sons appear and produce evidence. Full records are kept of the 
proceedings. The authority issuing the rules and regulations may 

'Fuchs, "Administrative Rule Making," s~ Harvard Law Review ~76. 
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be required by law to base its conclusions of fact upon the evidence 
received and to set them forth as findings. 

Such procedure is legislative in nature, but judicial in form. · · 
This is shown by the fact that administrative discretion is reduced . 
to a minimum and that failure to follow the evidence in the making 
of a rule or regulation may cause the same to be declared invalid 
if tested in the courts. In general, this type of procedure is laid down 
by statute, and the issuing authority must follow the statutory provi
sions. Appeals from the final actions of the authority lie to the 
courts. 

The regulatory authority itself may establish a sort of adversary 
procedure in certain instances, when it has before it persons who 
favor a proposed regulation, and persons who oppose it. In this 
situation, and in the absence of statutory provisions such as those 
mentioned above, it is unnecessary for the issuing authority to 
conform to a strict due process of law procedure or to base its rules 
and regulations upon the evidence presented. This is a co~;rect situa
tion; whereas the statutory requirements are based upon a failure to 
realize that the making of rules and regulations is a legislative act 
and is therefore unsuitable for judicial control. 

Within the past few years several statutes have provided for 
something that superficially resembles adversary procedure in the 
making of rules and regulations. The relevant provisions of a few 
of these laws will be discussed at this point. 

The Bituminous Coal Act of 193t provides: "No order which 
is subject to judicial review under Section 6, and no rule or regula
tion which has the force and effect of law, shall be made or pre
scribed by the Commission, unless it has given reasonable public 
notice of a hearing, and unless it has afforded to interested parties 
an opportunity to be heard; and unless it has made findings of 
fact." The statute does not, however, require the Commission to 
base its rules and regulations upon the said findings of fact. 

The Federal Food, Drug, and Cosmetic Act9 of 1938 provides: 

The Secretary shall •.. hold a public hearing upon a proposal to issue, 
amend, or repeal any regulation c?ntemplated [under certain sections 

'so Stat. L. 721 xs U.S.C. h9. 
• sz Stat. L. 1040, lOSS· 



FORMS OF ADMINISTRATIVE ACTION 61 

of the law]. The Secretary shall give appropriate notice of the hearing, 
and the notice shall set forth the proposal in general terms and specify 
the time and place for a public hearing ..•• At the hearing any interested 
person may be heard in person or by his representative. As soon as prac
ticable after completion of the hearing, the Secretary shall by order make 
public his action in issuing, amending, or repealing the regulation or 
determining not to take such action. The Secretary shall base his order 
only on substantial evidence of record at the hearing and shall set forth 
as part of the order detailed findings of fact on which the order is 
based ..•• 

In case of actual controversy as to the validity of any order ••. any 
person who will be adversely affected by such order if placed in effect 
may at any time prior to the ninetieth day after such order is issued 
file a petition with the Circuit Court of Appeals of the United States 
for the circuit wherein such person resides or has his principal place of 
business for a judicial review of such order ..•. 

The procedure here outlined is essentially the same as for an 
appeal against a true administrative order, rather than a rule or 
regulation. 

In 1936 the laws governing the inspection of steam vessels were 
amended by the addition of some paragraphs10 concerning vessels 
carrying inflammable liquid cargo. A Board of Supervising In
spectors was given the power to adopt rules and regulations, sub
ject to the approval of the Secretary of Commerce. "Before any 
rules and regulations, or any alteration, amendment, or repeal 
thereof, are approved by the Secretary of Commerce under the 
provisions of this section, except in an emergency, the said Secretary 
shall publish such rules and regulations and hold hearings with re
spect thereto on such notice as he deems advisable under the cir
cumstances. m1 

The Federal Seed Act of 193912 provides: 

Prior to the promulgation of any rule or regulation under this Act 
due notice shall be given by publication in the Federal Register of 
intention to promulgate and the time and place of a public hearing to 
be held with reference thereto, and no rule or regulation may be 
promulgated until after such hearing. Any rule or regulation shall 
become effective on the date fixed in the promulgation, which date 

10 46 U.S.C. 39(a). 
"46 U.S.C. 391 a(3). 
12 7 U.S.C. 118 n(c). 
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shall not be less than thirty days after publication in the Federal 
Register, and may be amended or revoked in the manner provided 
for its promulgation. 

Nothing is said in. the statute as to review over such rules and 
regulations. 

Several other actions which, although not designated by law as 
rules and regulations, fall by nature within this general category, 
have been placed by statute in the procedural fram~work of a 
regulatory order. Among such acts are the orders .with marketing 
agreements under the Agricultural Adjustment Act,13 the wage 
orders applying to entire industries under the Fair Labor Standards 
Act," and the orders fixing limits on the amount of trading under 
contracts of sale of certain commodities for future ddivery under 
the Commodity Exchange Act.15 

Undert4e Agricultural Adjustment Act16 the Secretary of Agri
culture is authorized to enter into marketing agreements with 
processors, producers, associations of producers, and others engaged 

. in the handling of certain agricultural commodities or products 
thereof, in so far as such handling is in the current of interstate or 
foreign commerce, and to issue orders the function of which is to 
regulate handlers. The statute provides: 

Whenever the Secretary of Agriculture has reason to believe that the 
issuance of an order will tend to effectuate the declared policy of this 
[title] .•• he shall give due notice of and an opportunity for a hearing 
upon a propbsed order. After such notice and opportunity for hearing, 
the Secretary of Agriculture shall issue an order if he finds, and sets 
forth in such order, upon the evidence introduced at such hearing (in 
addition to such other findings as may be specifically required by, this 
section) that the issuance of such order and all of the terms and con
ditions thereof will tend to effectuate the declared policy of this [title] 
with respect to such commodity. 

Although such an order has the outward appearance of a regula
tory order, it is in reality a rule or regulation. The hearing is held 
for the purp'ose of formulating a rule or standard of general ap
plicability. The action taken is not directed toward particular in-

" 7 U.S.C. 6o8 b-e. 
"19 U.S.C. zo8, axo(a). 
"7 U.S.C. 6a. 
10 7 U.S.C. 6oS c(3) (.1.); 
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dividuals, but has the wide-reaching effect of a norm of law. The 
procedure is not truly judicial nor truly adversary in nature, al
though in its outward aspects it may appear to be so. All these cir
cumstances tend to show that the hearing is essentially legislative, 
and that the so-called order is of the nature of a regulation.11 

Under the Fair Labor Standards Act18 an industry committee, 
after making investigations and possibly hearing witnesses and 
taking testimony, recommends to the Administrator of the \Vage 
and Hour Division the highest feasible minimum wage rates for the 
industry, and reasonable classifications within the industry. Upon 
the filing of a report by the committee, the Administrator holds a 
hearing. Upon the basis of this hearing and other factors required 
by law (mentioned below), the Administrator approves the recom
mendations by order or disapproves them. 

Although the action taken under this statute by the Administrator 
is called an order, it is manifestly a rule and regulation. It involves 
the same subject matter covered by the statute and supplements 
and implements the law. Its action is general rather than particular, 
affecting all who fall within certain classes specified by law. 

The procedures required by the statute are not judicial in nature. 
This is true of the procedure of the industry committee, which acts 
as the original policy-determining authority. According to the 
regulations applicable to the functioning of the committee, it is to 
consider "such data as is submitted to it by the Administrator and 
interested persons.m9 This means that it generally holds hearings. 
The Administrator does not appear as an adverse party. The inter
ested persons are not in the position of formal adversaries, although 
differences of views and desires will certainly appear. 

Much the same things may be said as to hearings before the 
Administrator. The purpose of these hearings is primarily to con
sider any objections that may be made, or any support that may be 
given, to the report of the industry committee. The most nearly 
judicial feature of this proceeding is the fact that the order approv-

n See Ashley Sellers, "Administrative Procedure and Practice in the Department 
of Agriculture under the Agricultural Marketing Agreement Act of 1937,'' issued 
by Department of Agriculture, 1939, mimeographed . 

.. 29 u.s.c. 201-19. 
10 Regulations Applicable to b1dustry Committees PurSU4nt to Section 5 of the 

Fair Labor Standards Act, 3 Fed. Reg. 2744· 
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, ing ai;J.d carrying into effect the recommendations of the committee 
is to be issued only if the Administrator is convinced that these 
have been made in accordance with law and have been based upon 
the evidence received. This feature does not change the legislative 
character of the so-called order. 

There is much confusion here, due partly to the fact that an 
administrative action which should be classified as a regulation is 
classified as an order, and partly to the fact that this legislative ac
tion is placed under many of the limitations of a judicial procedure. 
This confusion is made worse by the fact that those who develop 
policy are not able to make it effective, whereas the Administrator, 
who issues the order, is not responsible for its content. It is true 
that, from the standpoint of organization, policy lies in his hands in 
the final analysis, since he can refuse to approve the work of an 
industry committee, and even appoint a different industry com
mittee. It is evident that these powers may be used in such a way 
that the policy of the Administrator will prevail, although that 
policy is attributed to an industry committee. 

The entire process gives a misleading appearance of quasi-judicial 
action followed by administrative judicial review. Furthermore, it 
is so complex as to contain evident contradictions. The Administra
tor, when he holds a hearing on the recommendations of the indus
try committee, is required by statute20 to base his decision to 
approve these by order (or to disapprove them) upon four separate 
considerations: ( r) whether the recommendations are made in 
accordance with law; (2) whether they are supported by the evi
dence adduced at the hearing; (3) competitive conditions as affected 
by transportation, living, and production costs; the wages estab
lished for work of like or comparable character by collective labor 
agreements negotiated between employers and employees by rep
resentatives of their own choosing; the wages paid for work of 
like or comparable character by employers who voluntarily main
tain minimum wage standards in the industry concerned; and 
other relevant factors; (4) whether the recommendations will 
carry out the purpose of the law. 

' .. 29 u.s.c. 208. 
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·when court review of the order is obtained, however, the find
ings of fact made by the Administrator shall be conclusive, accord
ing to the statute, "when supported by substantial evidence." The 
basic facts for the third group of considerations listed above may 
not have appeared as evidence at the hearing, but only as supporting 
statements to the recommendations of the industry committee; and 
in any case, the Administrator's evaluation of them, even when 
made a part of the record, is not the kind of evidence which courts 
recognize as a basis for findings of fact. 

Finally, there seems to be no good reason why recommendations 
should be made before a formal hearing is held, and why even 
after the hearings these recommendations cannot be modified, but 
must be accepted or rejected as a whole. 

The Commodity Exchange Act was passed for the purpose of 
diminishing, eliminating, or preventing excessive speculation in 
commodities under contract for sale for future delivery. Under 
this law the Commodity Exchange Commission may, by order, fix 
limits to the amount of "trading in futures" of various commodities 
which may be done by any person. Different trading limits may be 
fixed for different commodities, or for buying or selling operations. 
These acts of regulation are embodied in so-called orders. Although 
the orders are issued after notice and hearing, no particular pro
cedure is laid down, and no judicial review is provided. 

All the statutes just mentioned confuse legislative action with 
judicial action. Hence they provide for procedures and at times for 
controls that, although suitable for justiciable matters, are wholly 
inappropriate to the legislative activity of making general rules and 
regulations. 

The legal effect of rules and regulations. Rules and regulations 
that are properly made, in accordance with any legally prescribed 
procedure and within the limits set by statute, have the force and 
effect of the law itself. They are often made enforceable by the 
courts as a part of the law. In many instances statutes provide 
penalties for violations of rules and regulations. Such penalties 
include revocation of rights, privileges, or licenses; fines and for
feitures; and even imprisonment. 
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II. REQUIREMENTS 

A. requirement is very close in nature to a rule or regulation, 
except that it is usually more specific and has the general connota
tions of a command. It is used chiefly in respect to physical objects, 

·as when there is a requirement that certain machines be equipped 
with safety appliances. Although many requirements might theo
retically be made under the police power, which c<;>uld be exercised 
without the elaborate . procedures and controls applied when re
quirements are made by administrative agencies, there are reasons 
why the latter arrangement is preferable. A requirement may 
involve heavy expenditure and much loss of time. In order to 
protect the individual against serious and wanton invasions of his 
rights, the statutes which authorize an administrative agency to 
make requirements often provide for notice, hearing, and judicial 
review. Examples are the safety requirements of the Interstate 
Commerce Commission21 in respect to motor carriers (which are 
enforced by orders), and the requirements of the Federal Com
munications Commission as to radio on shipboa'rd.22 

m. STATUTORY ADMINISTRATIVE ORDERS 

The statutory order is almost exclusively a development of the 
past half century. Together with rules and regulations, the order 
has become the chief type of administrative action used by the fed
eral government for the regulation and control of business and 
industry. In nearly two hundred circumstances under which the 
federal government regulates and controls economic life, it takes 
action through the statutory order.28 Congress specifically requires 
this type of action by the large regulatory boards and commissions; 
but various other agencies of the government also issue orders. 
Today about twenty-five24 authorities, when taking action that 
affects the rights of .individuals, use the order method. 

"49 U.S.C. 304 a(r), (:&) 1 (3) • 
.. 47 u.s.c. J56{3). 
21 See Supporting Statement IV, pp. 276-86. · 
"These authorities are: Administrator under the Fair Labor Standards Act of 

1938; the California Debris Commission; the Civil Aeronautics Authority; the 
Commissioner of Internal Revenue; the Commodity Exchange Commission; the 
·Director of the Bureau of Mines; the Federal Alcohol Administrator; the Federal 
Communications Commission; 'the Board of G,overnors of the Federal Reserve 
System; the Federal Trade .Commission; the Foreign Trade Zone Boards; the 
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The nature of the statutory order. In a broad way the statutory 
administrative order is usually a command, a prescription, an in
junction, a declaration, a restraint, a withholding, or a refusal.25 

The order commands the taking of action, or refuses to let action 
be taken; it grants or withholds, suspends or revokes, an authoriza
tion, a relief, an exemption, a claimed right, a privilege, a license, 
a permit, a grant, a certificate, or a registration; it determines rights 
and obligations; it declares the status of persons and things. 

To clarify the nature of an order, it should be differentiated from 
other types of action, particularly the rule and regulation and the 
administrative decision. Although the Congress in hundreds of 
instances has specifically mentioned these different types of action, 
it has never attempted to make definitions of them. A detailed 
examination of the statutes, however, shows that certain charac
teristics have usually been attached to each type, in respect to pur
pose, subject matter, persons affected, the procedure of making 
or issuing, finality, enforcement, and controls. Despite the fact that 
at times the types approach and even overlap, they can generally be 
distinguished by these characteristics. 

The rule or regulation differs from the order primarily in the 
fact that the purpose of the former is to establish a standard of 
general applicability, whereas the purpose of the latter (with excep
tions which will appear presently) is to take action upon an individ
ual situation. The subject matter of the rule or regulation is 
essentially that of the statute, extended and developed; the subject 
matter of the order is a specific situation and the application of the 
statute thereto. The rule or regulation does not inquire into the past 
or present conduct of a particular person or organization, or into a 
specific situation, whereas the order usually results from an inquiry 
into a specific problem of this type. 

Procedure. It was shown above that since the making of rules and 

Interstate Commerce Commission; the Bituminous Coal Division; the National 
Labor Relations Board; the National Railroad Adjustment Board; the Postmaster 
General; the Railroad Retirement Board; the Secretary of Agriculture; the 
Secretary of Commerce; the Secretary of Labor; the Securities and Exchange 
Commission; the Tender Boards of the Petroleum Conservation Division; and 
the United States Maritime Commission. 

""It should be noted that there are several administrative actions called "orders" 
by the statutes which do not conform to these criteria. 
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regulations is a legislative act, no special procedure is constitution
ally required. Hearings are seldom provided for by statute, though 
they are often provided for by the administrative authority. In any 
case they have the' nature of discussions, presentations of evidence, 
and arguments, with the purpose of assisting legislative action. In re
spect to the order, hearings are usually provided for by statute and 
are often formal like judicial hearings, with opposing parties rep
resented by counsel and a complete record. When making rules 
and regulations the administrative authority does not act as a 
judge but as a legislator. In the order procedure, particularly in 
the judicial order procedure, the regulatory authority often sits as 
a judge, hearing and passing upon evidence. In procedure for issu
ing rules and regulations, the authority hearing evidence is seldom 
required to make a decision upon the evidence presented; but the 
contrary is true, as a rule, in order procedure. For making rules 
and regulations no special findings of fact are usually required/6 

whereas findings of fact are the normal basis of an order. When a 
hearing is provided for by statute and a finding of facts is required 
in connection with rule-making, the conclusion should not be drawn 
that the action is not legislative. Such provisions cannot change the 
legislative act of rule-making into a judicial inquiry. 27 The parties 
in an order procedure are usually contending parties asserting 
specific rights. There are, strictly speaking, no parties in the pro
cedure for making rules and regulations. 

Rules and regulations do not, as the judicial order does, result 
in an authoritative determination of rights or legal privileges. 
Finally, rules and regulations are seldom open to direct review, 
whereas the order is generally reviewable by the courts.28 

Classification. A. For some purposes, orders may be classified 
according to their legal nature.29 By this method of classification 

'""But the statute did not require special findings; doubtless because the regula
tion authorized wa.s general legislation; not an administrative order in the nature 
of a judgment directed against an individual concern." Pacific States Bo:K I!# Basket 
Co. v. White, 296 U.S. 176, 186. 

"'Fuchs, "Administrative Rule Making," 52 Harvard Law Re'lliew 259· 
'"Undoubtedly exceptions could be found to any of these statements. It is believed, 

however, that they present a rather accurate generalized picture of the statutory 
situation. See Supporting Statement IX, pp. 310-14, for further details regarding 
order procedure. ' 

.. See A dministratwe Law, Hearings before Subcommittee No. 4 of the House 
Committee on the Judiciary on. H. R. 4236, H. R. 6198, and H. R. 63z4, 76 Cong. 
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orders fall into four categories: procedural; legislative; legislative 
in form but judicial in effect; judicial. 

I. Procedural orders are either general in nature, partaking of 
the nature of legislation but establishing methods of procedure to 
be used when cases are brought before the authority concerned; 
or they are specific, as when they require a given person to be pres
ent at a given time and place to testify in a given investigation, 
when they dismiss or postpone proceedings, when they command 
a corporation to appear and show cause why certain action against 
it should not be taken, and so on. Since they do not affect rights, 
the courts almost always decline to review them. 

2. Legislative orders have a certain likeness to rules and regula
tions, in that they generally affect the public at large, or groups or 
classes. They implement or supplement the law according to poli
cies laid down by Congress and within limits set by statute. The 
courts will act to hold the administration within its delegation of 
power, but not to control its action within such proper delegation. 
Legislative orders are a part of the law, made by administrative 
agencies under delegation from Congress. 

3· Orders which are legislative in form but judicial in effect, 
such as a rate order which may deprive a railroad of property with
out due process of law, are issued under the terms of a legislative 
delegation, and are generally made reviewable by the courts. In 
any case, the courts will intervene to prevent the use of such orders 
to deprive persons of their legal rights. 

4· Judicial orders are issued after notice and hearing. As a rule 
this procedure, as well as the authority to issue the orders, will be 
provided by statute. Orders of this type include injunctive and 
command orders, penalty orders, and so on. Because they affect 
rights in a direct way, such orders are always made subject to judi
cial review. 

B. It is more generally useful to use a mixed scheme of classifica
tion, based on subject matter, legal nature, and legal effect. Accord
ing to this scheme, orders may be classified as follows: legislative 
regulatory; procedural; administrative controlling; injunctive and 

x sess., pp. x69ff; F. F. Blachly, ''Work Materials on Administrative Action and 
Procedure" (manuscript); Supporting Statement XI, pp. jt8-32; Gregory Hankin, 
"The Fate of the Negative Order Doctrine" (manuscript). 
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command; reparation and analogous orders; penalty orders; orders 
in respect to licenses, registrations, etc.; orders in re declarations 
and designations; and negative orders. This classification will be 
employed and developed later in the present study. 

IV. ADMINISTRATIVE DECISIONS 
Hundreds of statutes provide or imply that administrative a~

thorities shall take action in respect to particular circumstances by 
means of decisions. These circumstances are connected with agri
culture, communications, banking, civil service, contracts, customs, 
foods, drugs, and cosmetics, employee compensation, the granting 
of credit, patents, copyrights, prints and labels, trade-marks, public 
lands, social security, shipping, taxation, licenses, and veterans' 
pensions-to name only a few examples. 

There are striking differences between an order and an ad
ministrative decision. These have to do chiefly with the nature of 
the subject matter c.oncerned, the authorities performing the action, 
the statutory set-up, the procedure, the nature of the control over 
such actions, and the enforcement methods used. 

The order is employed, as has been seen, chiefly in the field of 
economic regulation. The administrative decision is used to a cer
tain extent in the same field; thus, actions which affect banking 
(except those taken under the Clayton Act) are taken by decision 
rather than by order. A more frequent use of the administrative 
decision80 is to take actions of a police nature as, for example, those 
which protect shipping, the public lands, navigable waters, or high
ways. The most important fields where the administrative decision 
is used arcr the contractual, revenue,S1 proprietary, promotional, 
facilitatory, and benefactory. In other words, the decision is chiefly 
used to perform old and historically established types of govern
ment action, or acts which do not invade guaranteed rights, rather 
than to accomplish the newer task of economic regulation under 
present-day conditions. 

The administrative units which operate largely by way of the 
order ar~ generally the newer regul~tory agencies, whereas those 
which take action chiefly by means of the decision are the great 

80 Blachly, "Work Materials on Administrative Action and Procedure." 
11 The word revenue is used here to describe a,ction involving taxation, customs, 

loans, and public debt. It is true that a few actions involving the public debt 
fall within the field of contracts. 
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government departments, government corporations, and so on. The 
following lists show the two classes of agencies. These lists do not 
purport to display the relationships and controls existing among the 
various agencies named. It is not entirely logical to name both a 
department and a division or other unit within that department; 
but the failure in logic seems necessary for the sake of presenting a 
true picture of the ways in which the decision and the order are em
ployed. Since most of the agencies named use both the order and 
the decision under appropriate circumstances, it has been necessary 
in making the lists to decide which form of action is more charac
teristic and more important in connection with the work of each 
agency. 

AGENCIEs WHICH AcT MAINLY THROUGH THE ORDER 

I. Boards and Commissions (all independent agencies except as other
wise noted) 
National Labor Relations Board 
National Railroad Adjustment Board 
Railroad Retirement Board 
Federal Communications Commission 
Federal Power Commission 
Federal Trade Commission 
Interstate Commerce Commission 
Securities and Exchange Commission 
United States Tariff Commission 
United States Maritime Commission 
Civil Aeronautics Authority 
California Debris Commission, \Var Department 
Tender Boards, Interior Department 
Commodity Exchange Commission (ex officio) 
Foreign Trade Zones Board (ex officio) 

2. Agencies under One Chief Officer 
Federal Alcohol Administration, Treasury Department 
Wage and Hour Division, Labor Department 
Bituminous Coal Division, Interior Department 

AGENCIEs \VHrcH AcT MAINLY THRouGH THE 

ADMINISTRATIVE DECISION 

I. Executive Departments 
State Department 
Treasury Department 
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War Department 
Justice Department 
Post Office Department 
Navy Department 
Interior Department 
Agriculture Department 
Commerce Department 
Labor Departmen't 

2. Government Corporations 

Commodity Credit Corporation 
Federal Farm Mortgage Corporation 
Federal Surplus Commodities Corporation 
Federal Crop Insurance Corporation 
Inland Waterways Corporation 
Federal Deposit Insurance Corporation 
Reconstruction Finance Corporation 
Disaster Loan Corporation 
Home Owners' Loan Corporation 
Federal Savings and Loan Insurance Corporation 
Electric Home and Farm Authority 
United States Housing Authority 
Tennessee Valley Authority 

3· Boards and Commissions 

a. Independent boards and commissions 
Maritime Labor Board 
National Mediation Board 
National Munitions Control Board (ex officio) 
Board of Tax Appeals 
Civil Service Commission 
Employees' Compensation Commission 

b. Boards subordinate to other agencies 
Board of Labor Revi;w, Public Works Administration 
Board of Veterans' Appeals 
Social Security Board 
Board of Grain Supervisors 
Board of Patent Appeals, Patent Office 
Public Contracts Board, Public Contracts Division 
Board of Review of Immigration and Naturalization 
Board of Tea Appeals 
Processing Tax Board of Review 
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.f.• Other Agencies 
National Youth Administration 
Veterans' Administration 
Work Projects Administration 
Farm Credit Administration 
Farm Security Administration 
Rural Electrification Administration 
Puerto Rico Reconstruction Administration 
Patent Office 
Bureau of Comptroller of the Currency 
Office of Indian Affairs 
General Land Office 
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Another difference between the order and the decision is con
nected with the extent of statutory and administrative detail made 
applicable. In the great majority of instances the statute itself lays 
down the particular economic circumstances to be handled by means 
of the order, the processes and procedures by which the order is to 
be made, the methods by which it is controlled in the first and later 
instances, and the methods by which it is to be enforced. On the 
other hand, there are seldom any statutory requirements as to 
notice and hearing, or the so-called "due process of law" procedure, 
in respect to the administrative decision. 

Administrative decisions generally involve a broad discretion, 
whereas orders, although the element of discretion is present, rest 
upon facts found on the basis of evidence. Because of the large 
degree of discretion involved in the making of decisions (owing to 
the subject matter with which they are concerned), there is seldom a 
direct appeal from an administrative decision to the courts. It has 
been held in many judicial opinions that a decision which lies within 
the discretion of the administrator and does not affect actual rights 
cannot give rise to a justiciable case or controversy, beyond ques
tions of ultra vires, abuse of power, and the like.32 On the other 
hand, since many orders affect rights, these should be subject to 
judicial review. The statutes generally provide for review of such 
orders by the courts. 

"'Lloyd Sabaudo Societa Anonima per Azioni v. Elting, 2.87 U.S. 329; Passa
'Vant v. U·nited States, 148 U.S. 214; Oceanic Steam Navigation Co. v. Stranaham, 
214 U.S. Jzo; Tidal Osage Oil Co. v. West, 58 App. D.C. 327, 30 F. (zd) 737; 
Ri'VersiU Oil Co. v. Hitchcock, 190 U.S. 316. 
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Administrative decisions are often self-executing ~r are enforced 
by administrative action. There are few instances where judicial 
action is necessary or possible. The great majority of orders which 
affect rights, on the_ other hand, are enforceable only by the courts. 

There are certain exceptions to these broad statements. Such 
exceptions as a rule have to do with subject matter; the type of 
question involved (question of fact or question of law); whether, 
despit~ the usual finality of administrative decisions, in doubtful or 
border-line cases an express statutory right of review has been 
granted; the fairness of the administrative procedure; and the 
basis for the decision. These exceptions will be discussed in more 
detail in the chapter on control over administrative action. 

V. STATUTORY EXECUTIVE AND ADMINISTRATIVE 
' PROCLAMATIONS 

Proclamations are essentially an executive form of action lodged 
in the President. In at least one instance, however, Congress has 
given this power to the head of a government department-the 
Secretary of Agriculture. 

It is not possible to consider here the many executive proclama
tions of a general type, such as those which set the dates of public 
holidays. The proclamations of most interest for the purposes of 
this study are those in which the President states, under the terms 
of a law, that certain conditions which the law specifies have come 
into existence, and that action authorized under such conditions is 
thereby taken. This action generally brings into effect certain provi
sions of the law which are non-operative until the proclamation has 
been made. A proclamation of this type, though executive in source, 
is a part of the legislative process and is exercised under a delegation 
of power made by Congress. 

Among proclamations of the type just mentioned are those im-
. posing new or additional duties on goods imported from countries 

which discriminate against the commerce of the United States; as 

those excluding goods coming from such countries; 84 those modify
ing existing schedules and tariffs under trade agreements with for-

n 19 U.S.C. 1338(a) . 
.. 1·9 u.s.c. 1J38(b). 
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eign countries; 35 and those declaring that a state of war exists, made 
under the Neutrality Act of 1939.36 

Other proclamations of great economic significance are those fix
ing the weight of the gold dollar,S7 and those prescribing an emer
gency period during which member banks of the Federal Reserve 
System shall not transact any banking business except to such extent 
and in accordance with such regulations, limitations, and restrictions 
as may be prescribed by the Secretary of the Treasury with the 
approval of the President.38 

Because proclamations are normally executive in nature, they 
are not ordinarily subject to judicial review. When they are made 
under a special delegation of legislative power and are subject to 
conditions set by law, however, the situation is changed. It is proba
ble that the question could be raised in a case or controversy, 
whether the President, in issuing a proclamation making certain 
statutory clauses effective, had exceeded the powers or failed to 
observe the conditions attached by Congress; but in general the 
courts have always displayed the strongest reluctance to take any 
action which might appear an attempt to control the exercise of 
executive power. 

An unusual authorization concerning proclamations is found in 
the Agricultural Adjustment Act. This law provides that the Sec
retary of Agriculture, when he has reason to believe that the condi
tions of and the factors relating to the production, marketing, and 
consumption of certain commodities are such that the exercise of 
any one or more of the powers conferred upon him by the act would 
tend to effectuate the declared policy of the act, shall cause an 
immediate investigation to determine such facts. If he finds the 
existence of such facts, he shall proclaim such determination and 
shall exercise one or more of the powers conferred upon him.39 

It is clear that the Secretary cannot act in such a matter without a 
fact-finding!0 Any strict judicial review, except as to the matter of 

.. 19 u.s.c. IJSI, 13P· 
,. 76 Cong. 1 sess., Pub. Res. 54· 
"31 U.S.C. 8:u . 
.. u u.s.c. 95· 18 7 U.S.C. 6o8 (1) (b) . 
.. United States v. Seven Oaks Dairy Co., 10 F. Supp. 995· 
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procedure, ultra vires, etc., is not possible, since the terms of the 
act bestow upon the Secretary a wide discretion. 

VI. EXECUTIVE ORDERS 

Proclamations and executive orders overlap in content, and 
there is no hard and fast distinction between them. "Executive 
orders have a wide scope, ranging from the authorization of the 
appointment of a charwoman in a local post office (No. 6420) to 
prescribing rules and regulations under the Trading-with-the Enemy 
Act (No. 2796)."41 Executive orders generally relate to the con
duct of government business or to the organization of the executive 
departments. Some, however, have a much wider significance. As 
examples of the latter may be mentioned orders creating emergency 
agencies in 1933, and orders approving codes of fair competition 
under the National Industrial Recovery Act of the same year. 

Executive orders do not usually have to be made as the result 
of any formal procedure or hearing . .It has been held by the Su
preme Court, however, that when the authority delegated to the 
President by Congress "depends upon determinations of fact, those 
determinations must be shown."'2 The court bases this requirement 
upon the "general principles of Constitutional government," and 
remarks: "We cannot regard the President as immune from the 
application of these Constitutional principles. When the President 
is invested with legislative authority as the delegate of Congress in 
carrying out a declared policy, he necessarily acts under the Con
stitutional restrictions applicable to such a delegation.'148 

Executive orders issued as a result of authority delegated to the 
President by Congress must fall within the scope of authority so 
granted. In delegating authority to the President, Congress must 
establish all necessary standards, norms, and rules of conduct to 
guide and restrict his action." It appears that the President is bound 
by the terms of any congressional delegation, and that the courts 
will control his actions thereunder in respect to constitutionality of 
the delegation itself, excess of power, and failure to follow pre-

411L. F. Schmeckebier, Government Publications ana Their Use, rev. ed. (1939), 

P·Au. 
Plln41M Refining Co. v. Ryan, 298 U.S. 388, 432 • 

.. The same, p. 433· ' 
"Schechter v. United States, a95 U.S. 495· 
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scribed procedure. It would seem, therefore, that the courts could 
control the actions of the President in respect to wrongful delegation 
of power by Congress, lack of jurisdiction, and lack of a fact-finding 
where determination depends upon such a finding. 

Vll. ADMINISTRATIVE STIPULATIONS 

The administrative stipulation is used particularly by the Federal 
Trade Commission. It is in the nature of an agreement between the 
government and the individual. Before the service of complaint'5 

by the Federal Trade Commission, it may permit the respondent to 
dispose of cases by stipulation. In these stipulations the respondent, 
after admitting the material facts, agrees to cease and desist from 
the unfair methods of competition involved, and further agrees 
that the admissions may be used against him, if thereafter the Com
mission has reason to believe that the respondent is violating his 
promise and agreement. If it so believes it issues a complaint against 
him. 

The disposition of a case by stipulation is a privilege and not a 
right. It is the policy of the Commission not to accept stipulations 
from respondents if it has reason to believe that they have been 
guilty of intentional fraud or wrongdoing or of violations of the 
criminal sections of the Sherman Act or other statutes. Refusal to 
accept stipulations is also based on the probability that such re
spondents will not keep their agreements. The Commission reserves 
the right in all cases, for any reasons which it considers sufficient, 
to refuse to extend to the respondent the privilege of stipulation. 

Since the stipulation is a voluntary agreement, no particular type 
of procedure is needed for preparing it and allowing the respondent 
to sign it. There can be no judicial review of this form of action. The 
stipulation as such cannot be enforced; but if the signer fails to 
adhere to it, formal procedure is initiated by the Commission to 
obtain a cease and desist order to prevent further violations of the 
law. 

VIII. CONSENT DECREES 

The consent decree is a form of action that has been developed 
largely in respect to the enforcement of the Sherman Act. Section I 

.. The facts here given are stated in Federal Trade Commission, Rules, Policy, 
and Acts, Nov. 161 1936. 
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of this act makes illegal every contract, combination in the form of 
trust or otherwise, or conspiracy in restraint of trade or commerce 
among the several states or with foreign nations. It also makes 
violations of the foregoing provisions misdemeanors, subjecting 
the violator to a fine not exceeding $5 ,ooo, or imprisonment, or 
both. Section 2 makeS' similar provisions in respect to persons who 
shall monopolize, or attempt, combine, or conspire to monopolize, 
any part of trade or commerce among the several states or with 
foreign nations. The federal district courts are given equity jurisdic
tion to prevent or restrain violations of this law, through the issu
ance of injunctions or by other suitable means, when proceedings 
for this purpose are instituted by the district attorneys of the United 
States, under the direction of the Attorney General. The Antitrust 
Division of the Department of Justice, after making necessary in
vestigations, determines whether it will proceed by the criminal 
remedy or by the civil remedy, or by both. 

The criminal remedy is essentially coercive in that it both penal
izes past illegal action and operates as a deterrent against repetition 
of illegal conduct. 

The civil remedy, on the other hand, is constructive, looking to re
arrangements in the conduct of business to bring it in line with the law. 
An injunction not only may forbid in express terms those acts which 
violate the law, but may also forbid many acts which, taken by them
selves, do not violate the law. An injunction may forbid many separate 
acts, lawful in themselves, but which operate in practical effect, when 
taken together with other acts, to defeat the broad purposes of the 
antitrust laws. More than this, an injunction may contain positive man
datory provisions requiring definite and specific rearrangements and 
realinements in an industry, the adoption of new techniques for carrying 
on business, and the doing of many affirmative acts which in and of 
themselves the law does not require. In other words, an injunction may 
contain in all of its detail a practical plan for the accomplishment of 
the purpose of the antitrust laws, and in so doing may contain many 
provisions which isolated and by themselves seem to go beyond the active 
requirements of the law.u 

Two types of injunction are available: the injunction issued in a 
contested proceeding, and the injunction entered by consent, other-

.. "Consent Decree Policy in Antitrust Suits," an address delivered by Wendell 
Berge, special assistant to the Attorney General, at the Fifth Annual Business Con
vention of the American Finance Conference, Nov. to; ,19381 mimeographed. 
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wise called a consent decree. The injunction in a contested proceed
ing is issued by the court as the result of a suit. A consent decree, 
on the other hand, is the result of a plan submitted by the defend
ants as an offer for the settlement of the litigation. The plan as 
submitted has usually been worked out in co-operation with the 
Antitrust Division of the Department of Justice. The government 
has a right to suggest provisions in such plans, but it cannot force 
their acceptance. 

The procedure in respect to consent decrees is of fundamental 
importance. In outline, it is as follows: 

The Department of Justice, on the basis of evidence that it has 
collected or that has been presented to it, believes that certain in
dividuals are guilty of violations of the antitrust laws. In some 
cases it may concurrently begin civil and criminal suits against the 
person believed to be in violation of the law. The present policy 
of the Department of Justice in respect to these suits is described 
in the public statement which it issued on May I 8, 1938, at the 
time of the institution of the proceedings before the grand jury 
at South Bend in the automobile finance cases: 

I. The Department will not compromise in a criminal case upon an 
agreement by the defendants to refrain in the future from the violations 
with which they are charged. We cannot accept the responsibility of 
condoning violations of the antitrust laws because of a promise to reform. 

2. The commencement of a grand jury proceeding or a criminal 
prosecution does not do away with the presumption of innocence which 
surrounds any defendant. It only means that this Department is in 
possession of evidence of violation of law which it deems so compelling 
that it cannot accept the responsibility of ignoring it and must therefore 
present it to an impartial judicial tribunal. While the Department must 
exercise a preliminary judgment as to weight of the evidence, the ulti
mate responsibility for the weighing of that evidence is necessarily on 
the grand jury and petit jury and the court. 

3· In using civil and criminal proceedings concurrently (a practice 
which has been approved by the Supreme Court in the case of Standard 
Sanitary Manufacturing Co. v. United States, 226 U.S. 20) it is not 
the purpose of the Department to coerce or compel the prospective 
defendants to consent to a civil settlement on threat of criminal prosecu
tion. The sole purpose of the criminal proceeding is to present to an 
impartial tribunal evidence which leads the Department to believe that 
the antitrust laws have been violated. At the same time it has never been 
the policy of the Department to bar its doors at any stage of the pro~ 
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ceeding against businessmen who may desire to propose a practical solu
tion which is of major and immediate benefit to the industry, to com
petitors and to the public and which goes beyond any results which may 
be expected in a criminal proceeding. 

Such a solution must be voluntary. While we do not invite the sub
mission of such proposals, it will be our policy in all cases to examine 
and consider any which may be made. They must offer in addition to 
a prohibition of the violations of the antitrust laws with which the 
prospective defendants are charged, substantial public benefits connected 
with the policy of maintaining free competition in an orderly market 
which could not be obtained by the criminal prosecution. 

If proposals of this character are submitted to the Department, it 
conceives that its duty is to present them to the court before whom the 
proceeding is pending in order that he may determine whether a nolle 
prosse is justified in the public interest.47 

More briefly stated, the Department of Justice will not com
promise an antitrust case upon mere agreement to desist from the 
practices complained of. Nor will the ,Department suggest a com
promise. The initiative must always come from the defendant. 

In case the Department of Justice can come to a satisfactory agree
ment regarding the consent decree, it will recommend that the case 
be dropped and will present the proposed consent decree to the 
district court for approval. Although the court has the right to re
fuse its consent, in practice it does not do so. 

The test of whether a nolle posse will be recommended on the 
basis of a consent decree is whether that decree accomplishes more 
in effectuating the purposes of the Sherman Act than could be ob
tained through the criminal court. 

If the persons against whom proceedings have been instituted 
present reasonable propositions, and if the court agrees to the propo
sitions submitted, it issues a consent decree which is final and bind
ing. Violation of such a decree may be punished as contempt of 
court. ' 8 Several advantages are claimed for consent decrees over 
either civil or criminal suits. 

x. The injunction entered by a consent decree may provide a 

"Department of Justice Release, Nov. 7, 1938, "Antitrust Laws Consent De
crees" (presented by the government in the Automobile Finance Cases). 

'"For examples o£ such decrees see Unitetl Stat~r of America v. Fortl Motor 
Company, Universal Credit Corp., et al, Civil No. 8 in the District Court of the 
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workable and practical plan for effectuating the purpose of the 
law, and may provide for a really effective method of implementa
tion of the law. 

2. A consent decree may contain socially and economically desira
ble provisions for reforming the conduct of an industry which 
could not be accomplished forcibly by litigation. 

3· In establishing a plan for the operation of business through 
consent decrees, it is possible to insert many provisions which, 
standing in isolation and by themselves, would go far beyond the 
actual requirements of the antitrust law. 

Despite the advantages of the consent decree, there are certain 
dangers in connection with its use. It may be employed as a kind 
of bludgeon, particularly when the threat is made to bring criminal 
suit unless propositions are offered which satisfy the Department 
of Justice. Even the possibility of a civil suit, where the government 
may exercise a great deal of discretion in making concessions in 
the public interest for the sake of obtaining a consent decree, is 
fraught with danger. Unless a high degree of public morality and 
restraint is exercised by the Department of Justice, either or both of 
two undesirable things may happen: ( 1) the Department may be 
tempted to accept a decree which does not fully meet the require
ments of the law and which does not actually remedy the situation; 
(z) it may be tempted to undertake work which is regulatory 
in nature. The last-named dangers are lessened by the necessity of 
approval by the court. 

The consent decree, when issued by the court, is obviously a 
judicial act. In assisting defendants to prepare plans for submission, 
however, the Department of Justice is performing work legislative 
and administrative in nature. The acceptance of the plan by the 
court controls the preparation of the consent decree, and in a real 
sense, though not, of course, in a technical sense, subjects it to 
judicial review. The fact that the defendant will be in contempt of 
court if he violates the terms of the consent decree gives an efficacious 
method of enforcement. 

United States for the Northern District of Indiana, and United States of America 
v. Chrysler Corp. et al, Civil No. 9 in the District Court of the United States for 
the Northern District of Indiana. 
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IX. STATUTORY ADMINISTRATIVE AWARDS 

A statutory award settles disputes between individuals and usu
ally provides for a payment of money. It differs from a reparation 
order largely in the fact that it represents the result of an endeavor 
to arbitrate and mediate. Awards are made by divisions of the 
National Railroad Adjustment Board, and by Boards of Arbitration 
in the National Mediation Board.49 

The procedure used in establishing awards is of a quasi-judicial 
nature, since parties are heard in person, by counsel, or by repre
sentatives; notice is given to interested parties; and a rather formal 
hearing is held. 

Awards of the National Railroad Adjustment Board in favor of 
the petitioner are made effective by an order issued by the division 
hearing the dispute. If a carrier fails to comply in due time with 
an order of a division, the person for whose benefit the order was 
made may file in the appropriate district court a petition setting 
forth briefly the causes for which he 'claims relief and the order 
of the division in the premises. The suit proceeds as any civil suit, 
except that the findings and order of the division of the board 
constitute prima facie evidence of the facts therein stated. 

Awards of Boards of Arbitration within the National Mediation 
Board are filed in the appropriate district court. Unless a petition 
to impeach the award is filed within ten days after this is done, the 
court enters final and conclusive judgment upon the award. 

It should be noticed that methods of control and methods of en
forcement are not the same in the two kinds of awards. Those made 
by divisions of the National Railroad Adjustment Board are em
bodied in an order and controlled and enforced by suit upon the 
order. Those made by Boards of Arbitration within the National 
Mediation Board are controlled and enforced by impeachment 
before the district courts, on grounds ptovided by statute . 

.. Awards are also made ·by the National Labor Relations Board. These, how
ever, are not made as the result of a mediation or arbitration but as the result of 
a suit before the Board which results in a cease and desist order, often combined 
with an award of damages or back pay. 



CHAPTER V 

ADMINISTRATIVE PROCEDURE 

'Within the past half-century various procedures have been de
veloped by administrative agencies for performing their functions. 

I. TYPES OF ADMINISTRATIVE PROCEDURES 

Administrative procedures, as distinguished from forms of ac
tion, fall into four general classes: (I) administrative discretionary 
procedure, which ends in an administrative decision; ( 2) the pro
cedure of administrative legislation, which ends in the making of a 
general norm or standard for the future; (3) the procedure of 
administrative-judicial legislation, which, though judicial in form, 
ends in an act legislative in nature; ( 4) the procedure of administra
tive adjudication, which results in an enforceable decision based on 
past facts and determining rights. 

Administrative discretionary procedure. Administrative discre
tionary procedure is employed chiefly for carrying on a function in 
which the public has a direct interest, but not a justiciable interest 
or right. Such functions are: sovereign, proprietary, promotional, 
benefactory, and (to some extent) revenue. In all these fields the 
government is performing acts which greatly concern the individual, 
but which, in the absence of statutory provisions/ he has no right 
to demand or to attack.2 

For most of these acts no procedure is prescribed by statute, or 
at most only the outlines of procedure are given. The procedural 
rules issued by the agencies or heads of departments establish 
methods of doing work, such as examining and passing upon peti
tions. These rules facilitate and regularize procedure in fields 
where acts of a given nature constantly recur. Among the many 

1 No such right is given, for example, under the World War Veterans' Act of 
1924; hence the decisions of the Administrator of Veterans' Affairs as to compensa
tion are conclusive and not subject to judicial review unless unsupported by 
evidence, wholly dependent on a question of law, or arbitrary or capricious. 
Silber-schein v. U.S., :u6 U.S. 221; Smith v. U.S., 83 F.(zd) 631. 

2 This statement is as nearly correct as the facts permit, but it is subject to 
modifications. There is a growing tendency in judicial thought today to consider 
that the expressed will of Congress may constitute a kind of right, though not a 
vested right-but certainly the right to an unbiased investigation of a claim. 

83 
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agencies which publish rules of this kind in exercising their ad
ministrative discretionary functions are the Civil Service Com
mission and the Federal Emergency Administration of Public 
Works.3 In connection with many acts, however, such as the issuing 
of an executive proclamation or the preparation of a bulletin 
describing the national parks, printed rules of procedure are neither 
relevant nqr possible. 

The most striking thing about administrative discretionary pro
cedure is its variety. It includes any method selected by the ad
ministrator for doing a specialized type of work: customary pro
cedures, examination, investigation, informal conferences, and so 
on, as well as informal .hearings and formal public hearings. Al
though administrative discretionary procedure is used principally 
in the fields named above, practically all public agencies employ it 
to some extent, as in settling matters by informal conference in 
order to avoid formal proceedings. 

An essential fact regarding admi'nistrative discretionary pro
cedure is that although it may inconvenience the individual, it does 
not, in itself, affect individual rights. Hence it need not conform 
to any fixed requirements as to giving notice, holding hearings, 
taking evidence, and making a decision that is subject to judicial 
review. It is not necessary that the person who hears the evidence 
shall make the final decision; that the person who makes a finding 
of fact shall be limited to facts adduced at a formal hearing; or 
that the decision shall be based entirely upon the facts found, with
out consideration of any other factors. The statutes often require 
that the authority who makes a decision shall consider the general 
public welfare. 

Except for statutory limitations, the administrator sets his own 
procedure according to his views of what is necessary to enable 
him to do his work to the best advantage and to make informed 
and equitable decisions. The courts will not attempt to control his 
discretion, nor will they control the procedure. by means of which 
he exercises it except in so far as specific procedural requirements 
have been prescribed by statute. 

• Civil Service Act and Rules, Statutes, Executive Orders, and Regulations of 
Civil Sef"1Jice Commission; Federal Emergency Administration of Public Works, 
Terms and Conditions. ' 
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Administrative legislative procedure. Administrative legislative 
procedure, in its simplest form, is the procedure used for making 
rules and regulations under a statute. In very few cases do the 
statutes, when granting to an administrative agency the rule-making 
power for a given purpose, prescribe the procedure which it shall 
employ in exercising this power. The courts have held that the "due 
process of law" clause of the Constitution is not concerned with 
the problem of procedure used in the exercise of administrative 
rule-making. 4 

The reasons for this freedom in making rules and regulations 
seem clear. ( 1) The act of rule-making is legislative in nature; 
hence the procedure employed should be comparable to the pro
cedure of a legislature-that is, it should be a free exercise of 
legislative power. ( 2) Since rules and regulations, like statutes, do 
not directly affect rights until they are applied, the procedure for 
making them need not be controlled as, for example, judicial pro
cedure must be. The rules and regulations are addressed "to indi
cated but unnamed and unspecified persons or situations; to dis
tinguish this function from the issuance of orders or findings or the 
taking of action applying to named or specific persons or situa
tions: ... m Since it is not possible to know all the persons who will 
or may be affected by a contemplated rule or regulation, it would 
be absurd to require a procedure in which they must be given notice 
and hearing. 6 

The absence of a legal necessity for a hearing does not mean 
that hearings are never given. In many instances the rule-making 
authority wishes to obtain as full information as possible before it 
formulates rules and regulations. In such case a public hearing may 
be advertised at which any interested persons will be heard. 

Since no rights are directly affected by the rule-making power, 
no person has a standing in court to enjoin the making of a rule or 
regulation. When a rule or regulation has been made and applied 

• Pacific States Box f:J Basket Co. v. White, 296 U.S. 176, 186; Bi-metallic 
lf11Vest. Co, v. State Board of Equalization, 239 U.S. 4-41; Highland Farms Dairy, 
Inc. v, Agnew, 16 F. Supp. 575, 586-87, afPd, 300 U.S. 6o8. 

• Ralph F. Fuchs, "Procedure in Administrative Rule Making," 5:1. Harvard 
Law Review 265. 

• See Gregory Hankin, "Implementation of Statutes," 27 Georgetown Law 
Journal 424, 434-39· 
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to him, he can obtain a judicial decision upon the following ques
tions: whether the administrator acted within 'the limits set by the 
law; whether he abused his pow~rs; whether the rule or regulation 

-is inconsistent with statutory law or with the Constitution. In the 
few instances where a part of the procedure for rule-making is 
prescribed by statute, the courts will also consider whether this 
procedure was followed. In no case w)ll they make or modify a 
rule or regulation, although they may set one aside on the grounds 
just named. 

Administrative-judicial legislative procedure. In many instances 
an administrative act, legislative in nature, does have an immediate 
effect upon the rights of individuals. Thus, the establishment of a 
wage order, a railroad rate schedule, or an order for apportionment 
of joint rates touches at once the economic relationships of those 
to whom it applies. The courts clearly recognize the legislative 
natur~ of such an act, but since it is their duty to prevent property 
from being taken without due process of law, they also recognize 
the necessity of judicial control over the procedure of the ad
ministrative authority by which the act is performed. 

The external form of the procedure which satisfies the courts in 
connection with administrative legislation of this type is judicial. 
It is nearly always laid down by statute, and is one type of order 
procedure. It applies to legislative orders authorized by law. This 
is the procedure used by the Interstate Commerce Commission in 
prescribing railroad rates, fares, charges, freights, etc.; by the 
Federal Power Commission in requiring extension of facilities by 
a. natural gas company; by the Federal Communications Commis
sion in fixing new charges, suspension of charges, and refunds, in 
respect to interstate and foreign communications by wire or radio; 
and by the same and other authorities in connection with a. wide 
variety of circumstances. 

The usual requirements of "due process" here include notice, 
hearing, record, fact-finding, and legislative action found and em
bodied in an order which establishes the new wage scale, rate, etc. 
The statutory requirements for hearings by the Federal Com
munications Commission in respect to charges for wire or radio 
service differ from the more common prqvisions in that the order 
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of the Commission deals with a schedule filed with it by a carrier; 
but they are typical in other respects. A brief summary of them 
will be given. 

Whenever a new charge is filed with the Commission, it may, 
either upon complaint or upon its own initiative, enter upon a hear
ing concerning the lawfulness of the same. Reasonable notice must 
be given. A record is kept of all evidence presented at the hearing, 
a fact-finding is made, and an order is issued which regulates the 
matter by prescribing maximum or minimum charges, or both. It 
should be noted that in the strict sense there are no parties to such 
a proceeding, since the Commission is not opposing the carrier, but 
obtaining information on the basis of which to make a legislative 
order. 

The district courts of the United States have jurisdiction over 
enforcement suits brought by the Commission, the Attorney Gen
eral, or any person injured by a carrier's disobedience to an order. 
If, after hearing, the court determines that the order was regularly 
made and duly served, and that the person was in disobedience of 
the same, it shall issue a writ of in junction or other proper process 
to enforce obedience. 

If the carrier prefers to attack the order, rather than fight its 
enforcement in the courts, he may bring suit in the district court to 
have the order enjoined, annulled, set aside, or suspended in whole 
or in part.7 

This entire procedure, with its elaborate provisions for hearings, 
controls, and remedies, is designed both to guarantee informed 
action on the part of the administration, and to protect the individ
ual in his rights, when these are invaded by an administrative act, 
legislative in nature. 

Administrative. adjudicatory procedure. The procedure of ad
ministrative adjudication, like that of adjudication by the courts, 
is adapted to the reaching of a decision as to rights or duties, based 
on past facts. It differs from ordinary adjudication, however, in that 
it is not intended merely to cause right to be done or the laws of the 
land to be enforced in a particular instance, but rather plays a spe-

'Many legislative orders are appealed to the circuit courts of appeals. See 
Supporting Statement XI, pp. 318-Jz. 
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cial part in the process of administering certain statutes, espe
cially regulatory statutes. It differs from administrative-judicial 
legislative procedure in that it determines the rights 1!-l'ld duties of 
individuals upon a past state of facts, and ends in a decision quasi
judicial in nature. It differs from the mere administrative decision 
in that it is not primarily an exercise of informed discretion, since 
the quasi-judicial decision must be based on a fact-finding, and since 
rights of parties are involved. 

In external form, this procedure is hardly distinguishable from 
that which ends in a legislative order, except that it involves oppos
ing parties, one of which may be the United States acting through 
the administrative agency. The decision and order which result 
from such a procedure determine the rights of the parties. Statutory 
authorization is always necessary for making an order of this kind. 

Administrative ad judicatory procedure requires notice, a hearing 
at which the parties present their opposing views and evidence, a 
record, a fact-finding, and a quasi-judicial decision based on the 
facts found. This decision is normally made effective by means of an 
order, which may be a cease and desist order, a reparation order 
for moneys unlawfully charged and collected, or any quasi-judicial 
order authorized by statute. 

Orders of this type, except orders for the payment of money, 
are enforced and controlled as are administrative-judicial legislative 
orders. Because of the Seventh Amendment to the Constitution 
(which provides: ((In suits at common law, where the value in con
troversy shall exceed twenty dollars, the right of trial by jury shall 
be preserved"), orders for the payment of money are made subject 
to a special procedure8 for enforcement and control when they touch 
rights known to the common law. Because of the Fifth Amendment, 
which prohibits the taking of property without due process of law, 
such orders are subject to judicial control. 

II. STATUTORY PROVISIONS CONCERNING PROCEDURE 

The statutory provisions concerning procedure apply chiefly to the 
order. A few procedural requirements, mentioned above,9 are 
directed to other forms of administrative action. These, however, 

"See supporting Statement X, pp. 315-I7 and XI, pp. 318-3z. 
• Chap. IV. ' 
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are exceptional; whereas the grant of power to make statutory orders 
is generally accompanied by provisions governing procedure. Such 
provisions usually cover the initiation of action, the sending of 
notice, the hearing, the record, and the order. Much less frequently 
they deal with other matters, such as the burden of proof, time 
limits, answers by those complained of, and rules of evidence.10 

Notice. In the great majority of instances the statutes demand 
notice before an order is made. There are, however, certain ex
ceptions to this rule. Notice is not generally required: 

1. When the regulatory authority is acting for the government, 
which is one of the parties, but not an adverse party. This is the 
case when the Postmaster General fixes rates for the transportation 
of mail by private carriers. 

2. When the order requires the sending of reports, prescribes the 
forms in which accounts are to be kept, and the like. 

3· When the order is merely procedural in nature. 
4· When the order results from an investigation (if it does not 

affect rights). 
5. When the person concerned is furnished with a copy of the 

complaint, or when with the complaint he receives an order to satisfy 
it or show cause why he should not. 

6. When the order is issued by an agency of the government 
acting in a sovereign capacity; as when the Council of National 
Defense orders the Director of the Bureau of Mines to grant or to 
withhold a license. 

7. When an order is sent to an individual requiring him to ap
pear personally. 

8. When applications are passed upon favorably without the 
necessity of a hearing. 

Hearing. There are several statutory statements as to the type of 
the hearing. They include: "hearing," "full hearing," "full oppor
tunity for a hearing," "opportunity for a hearing," "after hearing,n 
"hearing to show cause," "hearing upon the charges," "public hear
ing," and so on. 

In some instances the laws specify the minimum length of time 

10 See Supporting Statement IX, pp. 310-14, and F. F. Blachly, "Work Materials 
on Administrative Action and Procedure" (manuscript). 
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between notice and hearing, the type of evidence to be received, 
the persons who may be heard, and the matters to be considered 
by the authority who makes the order, the record, and many other 
points of procedure. 

III. ADMINISTRATIVE PROVISIONS CONCERNING PROCEDURE 

The provisi?ns of the law in respect to the hearing are in prac
tically all cases supplemented by rules and regulations issued by 
the administrative authority. There is generally a statutory author
ization for the making of these rules and regulations.11 

Each agency prepares and publishes its own rules of procedure. 
Occasionally separate rules are made for procedure unP:er differ
ent laws administered by the same agency.'2 In general, however, 
one inclusive statement is prepared, which covers hearing pro
cedure before the agency concerned. This ~tatement usually con
templates an adversary procedure, but it may be used in the process 
of making all different types of orders. This means that in many 
sets of procedural rules and regulations no clear distinction is made 
between procedure for making a legislative order and that for 
making a judicial order. Where such distinction is made, it refers 
in the main to evidence and the joinder of parties.18 

A composite picture of the procedures of the independent 
regulatory authorities shows that they are much the same in sub
stance, although a certain variety in particulars is inevitable. They 

"See F. F. Blachly, Working Papers on Administrative Adjudication (1938). 
In some cases the language of the statute does not make a clear distinction be
tween the procedural rules here referred to and substantive rules and regulations. 

"The Department of Agriculture publishes many sets of rules. See for example: 
Order Promulgating Rules of Practice to Govern Proceedings under the Packers 
and Stockyards llct, 19zz, as amended; Order Promulgating Rules of Practice to 
Govern Proceedings under the Commodity Exchange llct; Agricultural Adjust
ment Administration, Division o£ Marketing and Market Agreements, Statement 
No. 1, Procedure for Marketing Agreements, Orders and Amendments Thereto; 
Regulations of the Secretary of 11 griculture under the United States Warehouse 11 ct 
of /Jug. u, 1916, as amended; Bureau of Agricultural Economics, Service and 
Regulatory Announcement No. ru, second revision (November 1938); Rules 
and Regulations of the Secretary of 11 griculture for Carrying out the Provi
sions of the Perishable Agricultural Commodities /Jet, 1930, as amended. 

11 The Interstate Commerce Commission procedure, it is true, makes some dis
tinctions as to the type of case under consideration. Procedure is different, for 
example, in respect to applications under the fourth section of the Interstate 
Commerce Act, and in respect th applications un,der the Inland Waterways Cor
poration Act. 
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cover the following subject matter, with details appropriate to 
each subject of regulation: 

I. Rules as to public sessions and hearings 
2. Admission to practice before the authority 
J. Parties and classes of parties 
4-· Appearance by attorney or in person 
5· Joinder of parties 
6. Complaints, types of and substance 
7. Answers to complaints 
8. Motions 
9· Continuations and extensions 

1 o. Hearings 
I I. '\Vitnesses and subpoenas 
12. Briefs 
13. Documentary evidence 
J.4.. Oral argument 
15. Reports of trial examiners 
16. Transcript of testimony 
17. Applications for further hearings 
18. Reopening of proceedings 
19. Reports showing compliance with the order 

This analysis shows that the procedural rules issued by the 
various regulatory authorities implement the statutory provisions 
as to notice and hearing, and furnish a rather complete outline of the 
steps that must be taken in bringing a case. Often the procedural 
steps before the regulatory boards and commissions are outlined 
as fully and completely as are those which must be taken when 
recourse is had to the regular courts. l\luch the same can be said 
regarding procedure of an adversary nature before the Department 
of Agriculture. Procedure before other regulatory authorities with
in the governmental agencies may or may not be equally elaborate, 
depending upon statutory requirements, subject matter handled, 
and rights involved. 



CHAPTER VI 

ENFORCEMENT OF ADMINISTRATIVE 
ACTION 

Before administrative action can be enforced, action appropriate 
for enforcement must be taken._ Conversely, unless the govern
ment acts in a manner which requires the individual to do some
thing, there is nothing to enforce. Other administrative acts do 
not need enforcement. Not until the individual has disobeyed 
a requirement or command, or failed in the performans~:of a duty 
established or defined by an administrative act, can enforcement be 
sought by the government. 

I. PROMOTIONAL, FACILITATORY, BENEFACI'ORY, 
LENDING ACI'ION 

Since no commands or denials appear in promotional, lending, 
facilitatory, or benefactory government action, no enforcement 
of such action is necessary or possible. If the government decides 
to establish a highway, takes action to faciliate the flow of inter
state commerce, promises to make a loan, or determines that a per
son ha.S a valid claim to a pension, it has nothing to enforce. 

II. TORTIOUS ACI'ION 

There is no basis for the enforcement of tortious action by the 
government. It is not the intent of the government to commit torts. 

m. SOVEREIGN ACTION 

Sovereign action which affects the individual often involves ex
ecutive or administrative enforcement in one form or another, as 
through an army command, a seizure, a refusal to allow persons or 
goods to enter the United States, etc. In the last analysis, the de
cision may be enforced through the armed forces. 

IV. CONTRACTUAL ACTION 

A contractual action is enforced, as a rule, through either ad
ministrative or judicial action. Administrative enforcement is used 
in many instances. Often the contract itself provides a penalty for 
non-performance, such as forfeiture of a ~ertain sum per diem when 

92. 
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work is not completed on time. The administrative authorities may 
deduct this amount from the contract price in making settlement. 
If circumstances warrant leniency, administrative authorities may 
compromise claims made by the United States which arise from 
the default of the contractor. 

In respect to many claims, the authority concerned requests the 
contractor and his security to make payment. If payment is not made 
the claim is turned over to the Comptroller General for settlement. 
In case he is not able to obtain a settlement, the Department of 
Justice is asked to handle the matter. It has authority either to 
compromise the case or to bring a suit.1 

)' 'l 

V. REVENUE ACTION 

Revenue decisions deal with two subjects: (I) customs; (2) m
ternal revenue. 

A. Customs 

Several administrative methods are used for the enforcement of 
customs decisions, depending largely upon the nature of the subject 
matter. Decisions involving purity, quality, etc. may be enforced 
by requiring exportation, reconditioning, or destruction. 2 Seizure is 
often employed as a method of enforcement. Some decisions are en
forced by means of fines, penalties, or forfeitures. 3 The decisions 
of the United States Customs Court and the United States Court 
of Customs and Patent Appeals are administratively enforced! 

B. Internal Revenue 

The federal government collects a wide variety of internal 
revenue taxes.5 From the viewpoint of enforcement, these taxes 
fall into two main classes: (I) those involving a determination made 
by an administrative authority; ( 2) those which seldom require 

1 See 0. R. McGuire, Matters of Procedure under Government Contracts ( 1935), 
rev. ed. 

• See Customs Regulatiom ( 19 3 7), Chap. X. 
• The same, Chap. XXI. 
• Rule 27 of the United States Customs Court adopted May 29, 1936: " ••• the 

court's judgment, .•• shall be the collector's mandate and shall constitute his 
authority for the reliquidation of the entry or entries covered thereby." 

• For a list of such taxes, see the Annual Report of the Commissioner of Internal 
Revenue. 
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. administrative determination or which (in other words) are auto
matic or nearly so. 

The first class, of which the federal income tax is one example, 
requires the administrative authorities to make a wide variety of 
decisions, many of which may be only preliminary or auxiliary. 
Such questions as the following may arise: whether a person is 
a resident or a non-resident; whether as a taxpayer he falls within 
a special class, such as a corporation, a trust, a religious association, 
or a benevolent association; whether the thing to be taxed falls 
within a particular classification; what is income; what is the value 
of the property or commodity; what exemptions and exceptions, 
if any, are justified; what shall be considered as business expenses; 

. and so on. Separate decisions on such questions ultimately result in 
a decision concerning the tax due from each individual concerned. 
It is this final decision which must be enforced if the government 
is to collect its taxes. 

In respect to a large number of other taxes there is little or no 
need for decisions by administrative officers. For example, not de
cisions, but facts, determine the amount of a tax established by 
Congress on the basis of number or quantity. Other examples of 
taxes falling within this class will be mentioned later. In con
nection with these taxes, all that the administrative authority must 
do is to see that each taxable article is taxed. It has no discretion 
as to the amount of tax to be assessed or collected. By means of 
careful inspection and records its work of enforcement is reduced to 
a minimum. 

1. Enforcement of taxes requiring administrative decisions 
a. Income taxes. In the process of collecting the income tax and 

similar taxes, two principal methods of enforcement are used: (I) 
the regular assessment and collection of deficiencies; and ( z) 
jeopardy assessments. 

(I) Deficiencies. If the Commissioner of Internal Revenue deter
mines that an income tax payment is deficient he sends notice of 
the fact to the taxpayer, who within ninety days after the mailing of 
notice may file a petition with the Board of Tax Appeals for a re
determination of the defi~iency. Under normal circumstances, no 
distraint or proceeding in court for its· collection shall be begun 
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until the expiration of the ninety-day period, nor, if a petition has 
been filed with the Board, until the decision of the Board has become 
final. 

If appeal is taken to the Board, the entire amount redetermined 
as the deficiency by the decision of the Board (when final) is 
assessed and must be paid upon notice and demand from the col
lector. In case of non-payment, the amount due is collected by dis
traint or by proceedings in court. The same is true in cases of non
payment where no appeal is taken to the Board of Tax Appeals.8 

( 2) Jeopardy assessments. If the Commissioner of Internal 
Revenue believes that the assessment or the collection of a deficiency 
(which may mean the entire amount of the tax) will be jeopardized 
by delay, he is required to assess such deficiency immediately, to· 
gether with the interest and additional amounts provided by law. 
Notice and demand for payment are served at once.7 

Unless bond is given, the property of the taxpayer may be seized 
and sold to satisfy the demand. If, instead of giving bond, the 
taxpayer appeals to the Board of Tax Appeals, the Commissioner 
may nevertheless sell the property on a jeopardy order, by issuing 
an execution; although this is not likely to be done except in ex
treme cases. After the sale has been made, appeal may be based 
only upon the demand of the assessor and not upon the fact of 
the sale. After the decision of the Board of Tax Appeals is rendered, 
such decision controls the deficiency assessment. 

b. Capital stock tax. The Commissioner of Internal Revenue 
must finally determine the amount of the tax upon the capital stock 
of corporations. His decision is enforced by distraint or by judicial 
procedure.8 

c. Estate tax. Decisions as to the taxes due from estates of de
cedents are enforced by methods similar to those employed for en· 
forcing the income tax, including the making of jeopardy assess
ments. If the tax is not paid on or before the date when it is due, 
the collector, upon instruction from the Commissioner, proceeds 

• See Bureau of Internal Revenue, Regulations zoz, Incom~~ Tax, Revenue Act 
of 1938, Chap. XXX, Sec. 272, Art. '17'1· 

'The same, Sec. 273 1 Art. 273. 
• Sec. I 109 of the Revenue Act of 19261 as amended by Sec. 619 (a) of the 

Revenue Act of 1928, 
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to collect it under the' provisions of general law; or commences ap
propriate proceedings in any £Ourt of the United States having 
jurisdiction, to obtain a judgment for the sale of the property.9 This 
method ~f enforcement is not exclusive. The Collector may issue a 
warrant of distraint authorizing the seizure and sale of any or all 
of the assets of the estate.10 ' 

d. Excess profits tax. All the provisions of the law applicable to 
income taxes are made applicable to excess profits taxes.11 

e .. Gift tax. The decisions made by the Collector of Internal 
Revenue are enforced in almost the same manner as are his de
cisions in respect to income taxes.12 . 
2. Enforcement of taxes requiring little or no administrative de
termination 

In a wide variety of taxes, as has previously been pointed out, 
the necessity for determinations by administrative authorities is 
reduced to a minimum. These taxes are laid upon items that can 
easily be recognized, measured, and counted. Congress decides that 
such a tax shall be collected, according to a basis which it lays down. 
The administrator sees that it is collected, through stamps or other
wise according to the terms of the law, without the necessity of 
making the complex decisions which confront him in the case of in
come and similar taxes. 

In one class of these taxes, Congress provides for the payment 
of so much per pound, bottle, bale, carton, ton, etc. Such taxes are 
laid upon distilled spirits, wine, cordials, oleomargarine, narcotics, 
playing cards, crude petroleum, coal, and so on. A second class is 
the tax on certain items and transactions, such as messages sent by 
telephone, telegraph, radio, or cable; and the tax upon the lease 
of safety deposit boxes. Still a third class is the uniform payment 
required for the privilege of carrying on a business. Perhaps the 
unjust enrichment, unemployment compensation, and social se
curity taxes belong in this general group of taxes. 

These taxes are almost automatic or self-enforcing if the adminis-

• See Bureau of Internal Revenue, Regulations Bo, Estate T(l)l! (1937 ed.), 
p. 13:1.· 

"The same, p. 157· See also :1.6 U.S.C. xsSo. 
"48 Stat. L. 771. 
":!.6 u.s.c. 559-77· 
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trative work connected with them is done properly. Since the facts 
are relatively easy to obtain, are concrete, and leave no room for 
equitable adjustment, there is little place for the discretion of the 
administrator, and the enforcement of the tax becomes largely a 
matter of computation and inspection. 

3. Taxes of a mixed nature 

In respect to taxes upon the transportation of oils by pipe lines, 
two situations exist. The tax, which is equivalent to four per cent 
of the amount paid for transportation to the person furnishing the 
same, usually falls within the almost automatic taxes. When no 
charge is made for transportation, whether because pipe lines and 
oils are owned by the same persons or for any other reason, a tax 
equivalent to four per cent of a "fair charge" for such transporta
tion must be paid by the person furnishing the same. To decide what 
is a "fair charge" in each case involves making an administrative 
determination which can be enforced by the imposition of a penalty 
of one per cent a month, and the possibility of fine and imprison
ment upon conviction by the courts of refusal to pay the tax. 

VI. REGULATORY ACTS 

In a preceding chapter13 it was pointed out that enforcement 
methods, like many other aspects of public administration, depend 
to a large extent upon the function to be performed. This fact ap
pears with especial clarity in connection with the enforcement of acts 
designed primarily to carry out the function of regulation of eco
nomic affairs. The two principal types of regulatory acts, decisions 
and orders, are used for different purposes and are consequently 
differently enforced. 

A. Decisions · 

The most common way of enforcing regulatory decisions is by 
means of administrative action. Before this subject is discussed, 
the fact should be noted that in some cases no enforcement is needed. 
This is true of most negative decisions, such as a decision to refuse 
a grant, license, or permit. The decision is self-enforcing and cannot 
be enforced by any agency. The same thing is true of some positive 
decisions, such as the decision to suspend or withdraw a privilege. 

11 Chap. II. 
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Most positive decisions of regulatory administrative authorities 
fall into two classes: decisions which grant licenses, permits, au
thorizations, approvals, etc.; and those which require action to be 
taken. . 

The first class, namely, d~cisions which grant the request of the 
individual, are likewise self-enforcing. There is no need to compel 
the individual to accept that which he desires. Among such acts 
are: the decision to grant a certificate which permits an association 
to carry on business as a national banking association; to approve 
the consolidation of banks; to approve the issuance of preferred 
stocks; to grant a certificate of public convenience and necessity. 
It is clear that these decisions do not require enforcement. 

The case is different as to decisions commanding action which the 
individual does not wish to take. These can be disobeyed and may 
consequently require enforcement. 

Administrative enforcement of such decisions may be carried 
on either by the regulatory authority itself, or by another ad
ministrative authority. The first method is used, for example, when 
the Comptroller of the Currency decides that a bank is insolvent 
and appoints a receiver who closes the affairs of the banking associa
tion and enforces the personal liability of the stockholders. The 
second method is used when the Secretary of the Treasury, acting 
through the customs officers, enforces decisions made by the Secre
tary of Agriculture as to the inferior quality of agricultural seeds 
offered for importation by refusing to admit the same to the United 
States. 

J udiciai action is used in relatively few circumstances to enforce the 
decisions of administrative a).lthorities. For example, any ship that 
leaves harbor in violation of the provisions of the Federal Com
munications Commission in respect to radio installations, shall 
forfeit to the United States the sum of $500 recoverable by way of 
suit or libel. 14 

B. Orders 

No one rule governs the enforcement of all orders, since they are 
of such different types. It is necessary, therefore, to examine, in some 

"47 U.S.C. 361 (a). 
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detail, each type. In a previous chapter a classification of orders was 
made as follows: ( 1) legislative regulatory orders; ( 2) procedural 
orders; (3) injunctive and command orders; (4) reparation and 
analogous orders; ( 5) penalty orders; ( 6) orders in respect to 
licenses, registrations, certificates, etc.; ( 7) orders regarding declara
tions; and ( 8) negative orders. Each class will be considered in turn. 

1. Legislative regulatory orders 

The enforcement of legislative regulatory orders will be con
sidered in three categories: ( I) no enforcement; ( 2) administrative 
enforcement; and (3) judicial enforcement. 

a. No enforcement. Certain legislative regulatory orders, because 
of their nature, are not enforceable or require no enforcement. 
These include: permissive, exemption, and valuation orders; orders 
establishing classes; and regulatory orders negative in effect.15 

b. Administrative enforcement. Many legislative regulatory 
orders are enforced by means of a cease and desist order issued by 
the administrative authority. Other examples of administrative en
forcement occur, for example, when an order prescribes rates of 
pay for certain classes of work done for the government, and the 
fiscal authorities enforce these rates. 

c. Judicial enforcement. By far the most common means for the 
enforcement of legislative regulatory orders is the judicial. The 
statutes provide for several different methods of judicial enforce
ment of such orders, the chief of which are: (I) civil suits for 
enforcement, brought by the administrative agency which issued 
the order; (2) civil suits brought by a person injured by the dis
obedience of the one to whom the order was directed; (3) civil 
suits instigated by the United States to recover a fine, penalty, or 
forfeiture; (4) injunction suits, usually brought by the adminis
trative authority concerned, to have the order enforced; (5) 
criminal suits to collect a fine, penalty, or forfeiture or to punish by 
imprisonment the one guilty of violating the provisions of an order. 
It should be noted that two or more methods of enforcement are 
often provided in respect to the same order.16 

"For more details see United States Court of A ppealr for Administration, 
Hearings on S. 3676, 75 Cong. 3 sess., Pt. I, chart facing p. 6o. 

"' Thus, Securities and Exchange Commission orders under 19 3 3 act; 15 U.S.C. 
77t (b). 
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2. Procedural orders 

As a rule no statutory provisions govern the enforcement of mere 
procedmal orders. If, however, such orders require the attendance 
of witnesses or the production of evidence, disobedience may result 
in the enforcement of an order by a district court. Failure to obey 
the judicial requirements may lead to punishment by the court for 
contempt. 

3· Injunctive and command orders 

Injunctive and command orders take two forms: (I) cease and 
desist orders; and ( 2) enforcement orders. 

a. Cease and desist orders. Cease and desist orders are enforced, 
if necessary, by judicial action. There are at least four distinct meth
ods of enforcement, each of which will be considered briefly: (I) 
suit to enforce the order; ( 2) judicial finality under statutory con
ditions; (3) the injunctive method; and (4) criminal enforcement. 

(I) Suit to enforce the order. A suit for enforcement of a cease 
and desist order is the standard method used in connection with such 
orders issued under the Clayton Act17 by the Federal Trade Com
mission, the Interstate Commerce Commission, the Federal Com
munications Commission, and the Board of Governors of the Fed
eral Reserve System. Until I938 this was the method of enforce
ment for the orders of the Federal Trade Commission under the 
Federal Trade Commission Act.18 This method was also adopted 
for the cease and desist orders of the National Labor Relations 
Board19 and has been adopted in modified form for certain orders 
of the Secretary of Agriculture. 

The chief characteristic of this method of enforcement consists 
in the fact that in case of disobedience the issuing authority, or in 
some instances the person aggrieved by such disobedience, must 
bring suit for enforcement. Except in the case of certain orders of 
the Secretary of Commerce20 and the Secretary of Agriculture/' 

., IS u.s.c. 1.1. 

,. IS U.S.C. 45· This method was changed by tbe act of Mar. :u, I938, 52 
Stat. L. III, to tbe "judicia~finality under statutory conditions" methods. 

,. 29 U.S.C. I6o (c)-(e) • 
.. Orders to prevent monopolies or restraint of trade in tbe fishing industry, 

IS u.s.c. su. 
11 Orders in respect to monopolization or restraint of trade by associations of 

agricultural producers, 7 U .S.C. 292. · 
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and orders of the National Labor Relations Board which it seeks to 
have enforced when all circuit courts of appeal are on vacation/2 suit 
is always brought in the appropriate circuit court of appeals.23 

(2) Judicial finality under statutory conditions. Cease and desist 
orders of the Federal Trade Commission concerning unfair meth· 
ods of competition or unfair or deceptive acts24 and cease and desist 
orders of the Secretary of Agriculture concerning various provisions 
of the Packers and Stockyards Act,25 may be appealed to the courts 
only during time limits set by statute. After the expiration of such 
periods they acquire judicial finality. 

The 1938 Federal Trade Commission Act does not provide for 
a separate enforcement procedure as did the earlier statute, but 
provides that the order shall become final under specified condi
tions, of which the most important is that no petition for review 
has been filed within sixty days after the order is served. This pr~ 
vision forces the person disobeying the order to appeal, instead of 
throwing upon the Commission the burden of bringing suit for en
forcement.26 Review may be had upon the transcript of the record 
of the proceedings held as a basis for the issuance of the order. The 
statute expressly provides that the court may affirm, modify, or 
set aside the order of the Commission. To the extent that the order 
of the Commission is affirmed, the court must issue its own order 
commanding obedience to the terms of the order of the Commis· 
SIOn. 

The enforcement procedure under the Packers and Stockyards 
Act differs from the procedure above chiefly in the facts (I) that 
a bond is required of the packer as a guarantee that he will pay the 
costs of the proceeding if the court so directs; and ( 2) that the 
decree of the court affirming or modifying the order shall operate 
as an injunction to prevent violation. 

(3) Injunctive method. In respect to several cease and desist 

.. 29 u.s.c. 159-60. 
,. See Supporting Statement XI, pp. 3 r 8-32, for the details of the procedure of 

enforcement of cease and desist orders. 
"15 U.S.C. 45· This is the 1938 act amending the Federal Trade Commission 

Act • 
.. 7 u.s.c. 193· 194· 
.. 15 u.s.c. 45· 
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orders the injunctive method· of enforcement is used.21 

( 4) Criminal enforcement. Several cease and desist orders are 
enforced by criminal procedure.28 This method may be combined 
with, or used as an alternative to, civil enforcement. 
· b. Enforcement ~rders. Certain enforcement orders, specifying 

the fact of disobedience as established by a hearing, are issued to 
make an earlier order or an award effective. These differ from 
other orders in that they refer specifically to earlier regulatory acts, 
and not merely to the terms of the law or of general rules and 
regulations. There are three different methods by which such orders 
are enforced: ( I ) a cease and desist order type of suit; ( 2) a suit 
for injunction brought by the regulatory authority; (3) a suit by 
the person for whose benefit the order was issued. 

(I) Cease and desist order. The suit based on a cease and desist 
order to enforce earlier regulatory action is practically the same as 
that described above, in connection with the cease and desist order. 

(2) Suit for injunction. Several statutes provide that when any 
person violates the provisions of the order to cokpel obedience, the 
regulatory authority may apply to the appropriate district court 
for enforcement by a writ of in junction or other proper process 
restraining such violation. Such a suit is handled before the district 
courts according to the Rules of Civil Procedure governing the in
junction. 

(3) A few statutes provide that any party injured by the failure 
of another to obey an order may apply to the appropriate district 
court for enforcement.29 

4· Reparation and analogous orders 
Six authorities are authorized by statute to issue reparation and 

analogous orders, namely, the Federal Communications Commis
sion, the Interstate Commerce Commission, the Secretary of Agri-

"' Secretary of Agriculture: ( 1) in respect to monopolization or restraint of 
trade by associations of agricultural producers, 7 U.S.C. ''::t9:ll! (z) wrongful 
charges and practices of stockyards, 1 u.s.C. 2.16. 

Secretary of Commerce: orders to prevent monopolies or restraint of trade in tbe 
fishing industry, 15 u.s.c. 52.Z· 

• Secretary of Agriculture: ( t) in respect to unlawful practices of packers, 
7 U.S.C. 195; (z) Commodity Exchange Commission, 7 U.S.C. 13a. 

'"F. F. Blachly, ''Work Matedals on Administrative Action and Procedure" 
(manuscript). · 
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culture, the United States Maritime Commission, the National Rail
road Adjustment Board, and the National Labor Relations Board.30 

The reparation orders of these authorities are generally enforced 
by either ( 1) de novo civil suit brought by the one for whose benefit 
the order was made or ( 2) review upon the transcript of the record. 

a. De novo suit. In all instances, except for orders requiring rein
statement with back pay issued by the National Labor Relations 
Board, the enforcement of damage and reparation orders is effected 
by means of a de novo suit brought by the one for whose benefit the 
order was issued. With minor exceptions31 the procedure is as fol
lows: A petition briefly stating the facts is filed with the regulatory 
authority by the one deeming himself in jured. It is forwarded to 
the one complained of with the request that the complaint either be 
satisfied or a written answer be made. If reparation is made, the 
regulatory authority relieves the one complained of from liability 
for this particular violation. If the one complained of does not satisfy 
the complaint, and there appears reasonable ground for an investiga
tion, such investigation is made either formally or informally. If 
circumstances warrant, a hearing is held, and the regulatory au
thority makes a report in writing which gives its findings of fact, 
conclusions, and order. This report is published. 

In case of non-compliance with the order, the person for whose 
benefit it was made files in the district court a petition setting forth 
the reason for which he claims damages and the order in the 
premises. Suits thus instigated proceed in all respects like other 
civil suits for damages, except that in the trial of such suit ( 1) the 
findings and order of the regulatory authority are prima facie evi
dence of the facts therein stated; and (2) the petitioner is not 
liable for costs in the district court or for costs at any subsequent 
stage of the proceedings unless they accrue upon his appeal. 
The trial is generally conducted according to the new Rules of 
Civil Procedure, although there is an exception in respect to dam
age orders under the Perishable Agricultural Commodities Act. 32 

., The reinstatement of the worker with back pay in connection with the cease 
and desist order is included here, although it differs considerably from the ordinary 
damage or reparation order. 

"'Blachly, ''Work Materials on Administrative Action and Procedure." 
"'See Rule 81 (a) (4), 7 U.S.C. 499 g. 
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b. Tr(fflScript of the record method. The National Labor Rela
tions Board's orders awarding reinstatement with back payss are en
forced by the courts upon the transcript of the record. The Board 
may petition the appropriate circuit court of appeals (or a district 
court if all circuit courts are on vacation) for the enforcement of 
the order. It certifies and files with the court a transcript of the 
record, including the pleading and testimony upon which the order 
was entered, and the findings and order of the Board. The court 
has power to grant such temporary relief or restraining order as it 
deems just and proper. Upon the pleadings, testimony, and pro
ceedings set forth in the transcript, the court may make and enter 
a decree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part, the order of the Board. The find
ings of the Board as to facts, if supported by evidence, are conclu
sive; but on good cause shown the court may order additional evi
dence to be taken before the Board, which may thereupon make 
modified or new findings and recommendations. 34 

S· Penalty orders 
-Penalty orders, as has been said, are orders not of a reparation 

type, which penalize a person for certain kinds of illegal action. 
Because of the special conditions which surround licensing, this 
category does not include orders which revoke or suspend a license 
as a punishment for illegal action. Only four authorities seem to 
issue penalty orders: the Securities and Exchange Commission, 
the Interstate Commerce Commission, the Postmaster General, and 
the Commodity Exchange Commission. 

The chief method of enforcing penalty orders is administrative. 
Thus, the order of the Securities and Exchange Commission sus-

.. ~9 U.S.C. t6o. 
"In the Jones v. Laughlin Steel Corp. case, 301 U.S. x, 48, it was argued 

that the reinstatement of employees with back pay was in contravention to the 
provisions of the Seventh Amendment to the effect that "in suits at common law, 
where the value in controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved." The court held, however, that the amendment "has no 
application to cases where recovery of money damages is an incident to equitable 
relief even though damages might have been recoverd in an action at law .••• , It 
does not apply where the proceeding is not in the nature of a suit at common law . 
• . , The instant case is not a suit.at common law or in the nature of such a suit. 
The proceeding is one unknown to the common laW'. It is a statutory proceeding." 
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pending or expelling a member from a registered securities exchange 
is self-enforcing or is enforced by the very administrative act of 
suspension or expulsion. The same is true of an order of this 
commission removing from office an officer or director of a regis
tered securities exchange. Fraud orders issued by the Postmaster 
General are also enforced administratively. The orders issued by 
the Commodity Exchange Commission excluding or debarring an 
association or corporation from trading in a contract market are like
wise of the self-enforcing type. 

6. Orders in respect to licenses, registrations, certificates, privileges, 
permits, approvals, grants, and designations 

Almost no statutory provisions exist as to the enforcement of 
orders of the categories above; and the general provisions of the 
statutes as to enforcement of orders are in nearly all cases in
applicable. This fact is explained by the following reasons: 

a. Licenses. If a license, etc., is granted, manifestly the regulatory 
authority has nothing to enforce. 

b. Refusals. The same thing is true as to refusals. A refusal cannot 
be enforced, for there can be no violation of such an action. 

c. Suspensions and- revocations. In respect to suspensions and 
revocations, a somewhat different theory is applicable. Since licenses, 
etc., are generally issued for the purpose of control, they are made 
prerequisite to carrying on particular economic activities, and severe 
penalties may be attached to attempts to operate without them. 
Refusal to grant a license, or an order suspending or revoking one, 
automatically makes the individual who disregards it a violator of 
the law. Operation without such a document, therefore, is basically 
not a violation of the order of refusal, suspension, or revocation, 
but a violation of the law. 

By their very nature such orders are self-executing; that is, the 
order without further administrative or judicial action places the 
individual in the class of one who has no right to operate. Nothing 
in the order as such has to be enforced. This is true even if the 
regulatory authorities are charged by statute with seeing that the 
law and orders made thereunder are obeyed. They are merely see
ing that the law is enforced and are not trying to secure the en
forcement of their own orders. 
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The few exceptional instances in which such orde~s have to be en
forced arise when orders granting licenses, etc., impose specific con
ditions which must be met in operating under the permission thus 
granted. Since these conditions can be violated, it is necessary to see 
that they are enforced. For example, when orders are issued with re
quirements for carrying on hydraulic mining or hydraulic mining 
construction,35 these requirements may be violated. Such violation 
may result in a forfeiture, or in enforcement by equity suit for in
junction brought in the name of the United States by the United 
States Attorney in a district court. 36 

7· Orders in re declarations 
If an order making a declaration is broadly legislative in nature 

and merely establishes certain classes, there is nothing to enforce, 
for the order is self-enforcing. 

If, however, the declaration is judicial in nature, that is, places 
a particular individual in a class for regulatory purposes, and the 
individual refuses to assume the duties, liabilities, etc., belonging to 
the class, enforcement may become necessary. 

8. Negative orders 
A negative order is by its very nature non-enforceable. There 

can be no violation of a negative order issued because the authority 
.deemed it had no po.wer or jurisdiction in the matter; of an order 
which does not forbid or compel conduct; of an order refusing aid; 
or of an order which declines to relieve a person of a statutory 
command compelling or forbidding action. 31 

.. 33 u.s.c. 67J • 

.. 33 u.s.c. 679 j :u O.A.G. IO. 
, " For a new view of negative orders, see Gregory Hankin, "The Fate of the Nega-

tive Order Doctrine" (manuscript). 



CHAPTER VII 

CONTROL OVER ADMINISTRATION 

All three primary branches of the national government, legisla~ 
tive, executive, and judicial, participate in the control of admini~ 
tration. 

I. LEGISLATIVE CONTROL 

The Congress not only determines the policies which the govern~ 
mentis to follow and the functions which it is to fulfill, but it may, 
and generally does, establish the administrative agencies which are 
to carry out the policies and exercise the functions. Ordinarily it 
specifically sets up the positions of higher officers in administrative 
control of the agency, and defines the duties, responsibilities, and 
powers of those officers. It may go further and prescribe in some 
detail the internal organization of the agency. In the case of 
regulatory agencies it generally prescribes in broad terms the 
procedures which the agency is to follow in conducting its work; 
and it may do so in the case of non-regulatory agencies. 

Each year the Congress drafts, perfects, and passes the appr~ 
priation bills which provide funds for most of the administrative 
agencies. Through its control over appropriations, it exercises at 
times the power of life or death over administrative agencies. 
Although this power of control is vested in the Congress as a 
whole, its application is ordinarily initiated or facilitated by 
committees which consider and report out bills for substantive 
legislation and which generally draft the appropriation bills. 
Administrative agencies, moreover, are not infrequently subjected 
to searching scrutiny by special investigating committees. 

U. EXECUTIVE CONTROL 

The executive, under his power to take care that the laws be 
enforced and under his powers of appointment and removal, has a 
strong and extensive control over administration. Although the 
Congress may vest certain functions in officers subordinate to the 
President, yet since the President has general power to remove 
executive and administrative officers, he can in a large measure 

107 
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direct and control them in the exercise of the powers vested in 
them by Congress, removing them in case such action seems to him 
advisable. 

The independent regulatory authorities constitute an important 
exception to the President's power of direction and removal. The 
Congress may, if it sees fit, make these agencies largely independent 
of executive control and circumscribe the President's power by pre
scribing terms of office, and removal only for cause. 

The Congress may leave to the discretion of the President, 
department heads, bureau chiefs, or the heads of independent 
agencies many details regarding organization, procedures, and 
business practices, although procedures with respect to finances, 
purchases, personnel, etc., are often governed by general law. 
The great executive departments are all created by statute. Thus 

, in no small measure the power to control the administrative 
agencies, which is vested in the President or in subordinate admin
istrative officers, is a power delegated to them by the Congress at 
its discretion, and is not exercised by constitutional right. If they 
are given the delegated power to organize, determine procedures, 
etc., they are usually given the related power to make such changes 
in organip.tion, procedures, etc., as in their judgment will best 
serve the purposes of the law. 

m. JUDICIAL CONTROL t 

By means of various procedures and types of suits in various 
courts, an extensive judicial control (which will be outlined below) 
is exercised over many kinds of administrative activity. The chief 
sources of this control are the Constitution of the United States, 
statutes enacted by Congress, and interpretations of law by the 
courts. Three chief ends are served by judicial control, as follows: 

A. Holding the Administration within its Field of Competence 
and within the Bounds of Law 

The field of competence of the administration is determined and 
delimited by both constitutional and statutory law. It is the function 
of the courts, acting always in appropriate cases that come before 
them, to prevent the administration from transgressing any applica
ble norm of law. 
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I. C onstitutionallaw 
Either an attempt by the legislature to bestow powers upon an 

administrative authority, or an undertaking by such authority to 
exercise power which it conceives to be within the limits of its com
petence, may be unconstitutional. The constitutional limitations most 
frequently transgressed in this way are those establishing a separa
tion of the powers of government, and the "due process" clause 
of the Fifth Amendment. 

The separation of powers means, among other things, that the 
legislative power, in the essential freedom of Congress to adopt 
any policy as to matters placed within the control of that power, 
cannot, under the Constitution, be abdicated or transferred. When 
an executive, administrative, or judicial officer receives a delegation 
of legislative power, such delegation is constitutional only when 
strictly limited by a declaration of policy or a determination of 
scope.1 It is clearly unconstitutional for an administrative or ex
ecutive officer to exercise any powers of a legislative or judicial 
nature, except such limited, subordinate, clearly defined powers 
as have been expressly granted to him. 

The "due process" clause means, among a great many other 
things, that the courts will jealously protect the rights of the in
dividual from administrative encroachment. This will be discussed 
more fully in the second part of the present chapter. 

2. Statutory law 
Administrative authorities are generally organized and their 

spheres of action and competence established by acts of Congress. If 
1 Thus Congress may authorize the courts to make rules of procedure (Standard 

Oil Co. v. United States, 2.zt U.S. x); it may authorize the President to determine 
whether he shall invoke the provisions of a neutrality or embargo act, when such 
act shall cease to operate, etc. (United States v. Curtiss-Wright Export Corp., 299 

U.S. 304); it may authorize the Secretary of Agriculture to make rules and regula
tions in respect to forest reservations, violation of which involves criminal penalties 
(United States v. Grimaud, 2.20 U.S. so6). But Congress may not delegate to the 
courts, or to any other tribunal, powers which are strictly and exclusively legis
lative (Wayman v. Southard, 1 o Wheat. 1) ; it may not bestow upon the President 
a delegation of legislative power unless the power is well defined and limited by 
expressions as to the will and policy of Congress (Schechter v. United States, 295 
U.S. 495); it may not bestow upon administrative officers the power to make 
regulations which actually subvert or modify the terms of a statute (United States 
v. Eaton, 144 U.S. 677; United States v. Antikamttia Chemical Co., 2.31 U.S. 654). 
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the rule of law is to be preserved, each authority must remain 
within the sphere of competence granted to it. Any individual who 
considers his rights injured by an action which he regards as being 
outside or beyond the competence granted by the legislature to the 
authority which lias taken the action, may appropriately ask the 
courts to prevent that action from taking effect. In other words, it 
is a basic right of the individual whose interests are adversely af
fected, that the administrative authority shall be held within the 
bounds of its competence. Hence there is always a right to contest 
the competence assumed by administrative authorities. 

B. Preventing Abuse of Power 

Equality before the law means in this respect that the law is to 
be administered fairly and impartially. In public administration in 
the United States there must be no discrimination against, or bias 
in favor of, any class, race, religion, or political party. 

Discriminatory action, whether favorable or unfavorable to the 
individual, constitutes abuse of power. Any arbitrary and unrea
sonable action, any action based on personal spite, hatred, or affec
tion, is abuse of power. The concept abuse of power is capable of a 
considerable range of applications, and the courts extend it to cover 
not only the actions already mentioned, but also a failure to obey 
the conditions of the law. Examples of abuse of power falling within 
this category, when evidence is required by statute as the basis of 
action are: (1) making a decision without obtaining evidence; (2) 
refusing to consider evidence obtained; (3) making a decision clearly 
contrary to the evidence. 

The courts are always able to take jurisdiction when the question 
of abuse of power is raised, even though no mention is made of this· 
contingency in the statute governing the action which is alleged to 
be an abuse. The question whether abuse of power has actually taken 
place is a question of law to be decided by the courts. 

C. Guaranteeing the Rights of Individuals 

Ati important purpose served by judicial control over administra
tive activity is the guarantee and enforcement of individual rights. 
These rights may be classified, for the purposes of this discussion, 
as positive, negative, and procedural. · 
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Many positive rights were developed by the common law and are 
guaranteed by the federal Constitution. The most important of 
these rights are those affecting the person and those affecting prop
erty. 

With respect to negative rights the Constitution prohibits, among 
other things, unreasonable searches and seizures,. the taking of 
private property for public use without just compensation, the 
levying of taxes without apportionment, and so on. 

From the procedural standpoint, the most important constitu
tional principle is contained in the Fifth Amendment, which pro
vides that no person shall be deprived of life, liberty, or property 
without due process of law. As interpreted by the courts this provi
sion affects matters of procedure before administrative bodies, such 
as notice, hearing, contentions of parties, who must hear rules of 
evidence, findings of fact, and the like. 

All these classes of rights, if the administration encroaches upon 
them, will be safeguarded by the courts. 

IV. SPECIAL PROBLEMS IN JUDICIAL CONTROL 

For three reasons, it is necessary to devote particular attention to 
certain aspects of judicial control. First, judicial control has the 
unique importance of saying the last word on constitutional and 
legal questions. Second, it is complex, by contrast with the relative 
simplicity of legislative, executive, and administrative forms of 
control. Third, the present controversy as to administrative organi
zation and controls is devoted largely to the matter of judicial 
control. 

A. Legal Basis for Judicial Control 

Judicial control over administrative action rests upon a basis of 
law. The law-constitutional, statutory, and common-is the source 
of judicial control. It also sets the conditions under which such 
control can be exercised. 

r. The legal sources 

Judicial control over federal administration arises from the terms 
of the Constitution, from the statutes, from the decisions of the 
courts, and from such basic principles of common law as have been 
incorporated into the legal and judicial thought of this country. 
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a. Constitutional provisions. The separation of powers and the 
"due process" clause of the Constitution have already been men
tioned in this connection, but only a few applications of these clauses 
have been or can be given because of limitations of space. The fact 
that the Constitution is the supreme law of the land is interpreted 
by the courts as meaning that all other norms of law-statutory or 
regulatory-must be in conformity with the Constitution. 

A person who claims that the administration has invaded his con
stitutional rights will be protected in those rights if he can prove 
his claim to the satisfaction of the courts. This claim may be pro
cedural or substantive. If procedural, the plea may be that no notice 
was given, that a fair, hearing was not held, that the administrative 
authority did not allow evidence to be presented or did not follow 
the evidence, and so on. If substantive, the plea may be, for ex
ample; that a rate fixed by a commission, because it is confiscatory, 
takes property without due process of law. The courts have held 
that when a question of compensation is raised, a person is entitled 
to a judicial determination under the due process of law clause of 
the Fifth Amendment. In the St. Joseph Stockyards case, the Su
preme Court said: 

But the Constitution fixes limits to the rate-making power by pro
hibiting the deprivation of property without due process of law .... 
When the legislature acts directly, its action is subject to judicial scrutiny 
and determination in order to prevent the transgression of these. limits 
of power. The legislature cannot preclude that scrutiny and determina
tion by any declaration or legislative finding. Legislative declaration or 
finding is necessarily subject to independent judicial review upon the 
facts and the law by courts of competent jurisdiction .... Nor can the 
legislature escape the Constitutional limitation by authorizing its agent 
to make findings that the agent has kept within that limitation. • . . 
But to say that their findings of fact may be made conclusive when 
Constitutional rights of liberty and property are involved, although the 
evidence clearly establishes that the findings are wrong and Constitu
tional rights have been invaded, is to place those rights at the mercy of 
administrative officials and seriously to impair the security inherent in 
our judicial safeguards.2 

In another recent case the court said: 
If as to the value of his property the owner accepts legislative or 

administrative determinations or challenges th.em merely upon the ground 

• ~98 u.s. 38, sx, p .. 
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that they were not made in accordance with statutes governing a sub
ordinate agency, no constitutional question arises. But, when he ap
propriately invokes the just compensation clause, he is entitled to a 
judicial determination of the amount. The due process clause assures a 
full hearing before the court or other tribunal empowered to perform 
the judicial function involved. That includes the right to introduce 
evidence and have judicial findings based upon it.3 

b. Statutory provisions. Most of the newer regulatory functions 
of the government• are subject to statutory provisions regarding 
judicial review. This is not true of certain acts of administrative 
authorities engaged in the older functions of government. 

c. Judicial decisions. In connection with many of the older func
tions of the government, such as public lands, pensions, the postal 
service, alien control, certain types of revenue, civil service, control 
over shipping, regulations of a police nature, etc., court decisions, 
rather than statutes, tell when judicial review will lie. Even in 
respect to the newer functions, for which a system of review is laid 
down by statute, judicial decisions are important as determining 
the extent of such review. Thus, in many instances a general right 
of appeal from orders is given, but the courts refuse jurisdiction 
over orders which they consider merely procedural or interlocutory, 
those which establish valuations, require reports or accounts, etc. 

In deciding whether or not any review will lie and the extent 
of possible review, the courts take into consideration such matters 
as the nature of the government power involved, the relationship 
of the state to the individual, and the type of activity which is being 
performed. They consider also whether the question raised is one 
of law, of fact, of mixed law and fact, of discretion, or of procedure. 
Their decision as to review will also be affected by the form of ad
ministrative action, or the nature and form of the proceeding.5 

2. Procedural factors 

The courts have decided (on the basis of the legal sources just dis
cussed, applied to specific questions involving judicial control of ad-

1 B. & 0. R. Co. v. United States, 298 U.S. 3491 368, 369. 
• F. F. Blachly, "Work Materials on Administrative Action and Procedure" 

(manuscript). 
1 See James P. Lynch, Judicial Review of Federal Administrative Adjudication; 

John Dickinson, Administrative Justice and the Supremacy of the Law, Chaps. 
VI-IX. 
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ministrative acts) that certain procedural factors are requisite to 
due process of law when the administration touches the rights of 
the individual in such a way that those rights may possibly be in
jured. 

a. Statutory requirements. The first factor to be considered is that 
any procedure laid down by statute must be followed. In cases 
properly coming before them, the courts examine the legislative 
provisions applicable to a given administrative act, and require 
conformity with such provisions. For example, the courts may go 
into the following questions: 

( I) What form of administrative action is required by the stat· 
ute; as an order, a decision, an award, etc.; and the conformity or 
nonconformity of the action taken with the requirement. 

( 2) What type of procedure is required by the statute; as, for 
example, whether notice and hearing are required. In many in
stances, particularly when dealing with orders, the statute itself 
requires the equivalent of a due process of law procedure.6 

(3) What authority is finally responsible for taking action. 
(4) Notice of issues and contentions. In cases where the gov

ernment compels action or refuses to permit action, the courts as a 
rule hold that notice of the issues and contentions involved must be 
given to the parties concerned. Such notice constitutes a necessary 
part of due process. Thus, in the second Morgan case the court 
said: 

The right to a hearing embraces not only the right to present evi
dence but also a reasonable opportunity to know the claims of the 
opposing party and to meet them. The right to submit argument implies 
that opportunity; otherwise the right may be a barren one. Those who 
are brought into contest with the Government in a quasi-judicial pro
ceeding aimed at the control of their activities are entitled to be fairly 
advised of what the Government proposes, and to be heard upon its 
proposals before it issues its final command.7 

(5) Who must hear? A doctrine recently developed by the Su
preme Court goes on the ground that "the one who decides must 
hear." This somewhat strict requirement does not, however, 

• Morgom v. United States, z,98 U.S. 468, 473 1 477· 
'3o4U.S.x8,19, , 
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... preclude practicable administrative procedure in obtaining the aid of 
assistants in the department. Assistants may prosecute inquiries. Evidence 
may be taken by an examiner. Evidence thus taken may be sifted and 
analyzed by competent subordinates. Argument may be oral or written. 
The requirements are not technical. But there must be a hearing in a 
substantial sense. And to give the substance of a hearing, which is for 
the purpose of making determinations upon evidence, the officer who 
makes the determinations must consider and appraise the evidence which 
justifies them. That duty undoubtedly may be an onerous one, but the 
performance of it in a substantial manner is inseparable from the exercise 
of the important authority conferred.8 

( 6) Nature of the hearing. From the foregoing statement, it is 
easy to see that in any given instance the relationship of the gov
ernment to the individual, or the purpose of the proceeding, deter
mines the nature of the proceeding. This is set forth by the courts 
in many statements, of which the following is a fair sample: "The 
fundamental right to a fair hearing is determined by the character 
of the proceedings.nu Thus, in proceedings involving sovereign, 
promotional, facilitatory, or benefactory action and the like, it is not 
necessary to have sworn testimony and cross-examination, to base 
findings on evidence, etc. 

In regulatory action, controlled by the order, however, not only 
statutory provisions, but also due process of law requirements as 
laid down by the courts, involve a much more formal procedure. 
The Supreme Court has said: "The 'hearing' is the hearing of evi
dence and argument. If the one who determines the facts which 
underlie the order has not considered evidence or argument, it is 
manifest that the hearing has not been given.'no 

( 7) Evidence. In general, the order procedure or "due process of 
law" procedure requires the opportunity to bring evidence. Evi
dence, moreover, must be made a part of the record. The administra
tive authority as well as the individual is required to present its 
evidence at the hearing. The administrative agency which makes the 
decision may not properly consider data taken from annual reports 
or from its own files unless this is formally placed in the record, 
or the pertinent portio~s of such documents are identified with par-

• Morgan v. United States, 298 U.S. 468, 481. 
• New England. Divisions case, 261 U.S. 184, 200. 
10 Morgan v. United States, 298 U.S. 468, 480, 481. 
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ticularity.11 The decision must be based upon the evidence of 
record.12 

( 8) Reports and interlocutory determinations. Because of the 
great amount of work to be done by authorities which regulate an 
economic field or intervene in other ways, it is impossible for the 
highest officers of these authorities to hear all cases initially. They 
must depend upon trial examiners, referees, or other agents, who 
look into cases and report upon them. The relationship of these 
subordinate agents to a due process of law hearing has not as yet 
been clarified. The rules of administrative authorities vary consider
ably as to the extent to which the trial examiner is required to prepare 
proposed findings of fact or other intermediate reports; as to whether 
parties are required or requested to submit proposed findings of fact 
to the examiner; as to whether the examiner's proposed findings are 
submitted to the parties; as to the right of the parties to file excep
tions to reports or findings thus submitted, and so on. 

b. Jurisprudence concerning procedure. The courts have not 
taken a definite position upon the foregoing points, and it is possi
ble that they will not do so, provided they are satisfied that rights 
are protected. They have held that the Fifth Amendment does not 
guarantee any "particular form of procedure; it protects substantial 
rights.ma Thus, although the Rules and Regulations of the National 
Labor Relations Board provide that the Board may direct the trial 
examiner to prepare an intermediate report,u failure to issue such 
a report does not constitute error, if each party clearly understood 
the issues and contentions of the other parties and was given an 
opportunity to justify its action.15 The second Morgan case decision 
indicates that the plan of a proposed report is one method by which 
parties may be advised of the issues and contentions of the other 
parties. This plan of action, however, is not of vital necessity.16 In 
strict logic, if the doctrine that "the one who decides must hear" 

u United States v. Abilene f!l S.R. Co., 2.65 U.S. 2.74. 
" See Albert E. Stephen, "The Extent to Which Fact-Finding Boards should be 

Bound by Rules of Evidence," 2.4 American Bar Association Journal 630. 
"National Labor Relatirms Boartl v. Mackay Ratlio f!l T. Co., 304 U.S. 333, 

351· 
14 Sec. 38(a). 
"'National Labor Relations JJoartl v. Mackay Radio f!l T. Co., 304 U.S. 333· 
"Morgan v. Unitetl States, 304 U.S. x, 2.1. · 
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is applied, the trial examiner might well be made a tribunal of first 
instance, and the administrative authority one of second instance. 

3· Conditions of judicial review 

There are several conditions all of which must be present before 
the courts can review an act of the administrative agencies. These 
conditions are related to or developed from the legal basis for 
revrew. 

a. Legal right. The first necessary condition is the existence of a 
legal right, and a claim that such right has been invaded by ad
ministrative action. Chief Justice Taft has said: "A complaining 
litigant in the Federal Courts ... must always be ready to point to 
the clause of the Federal Constitution or the statute by which he 
may rightly invoke the consideration of the court."17 The principle 
which he wished to establish is clear. There must be a definite right, 
not merely a hope or desire; and it is only upon invasion of such 
definite right that an individual can ask the courts to control an act 
of the administration. 

b. Justiciable controversy. The second basic principle is that a 
justiciable controversy must be present in order that the jurisdiction 
of constitutional courts may be invoked. This is necessary because 
the jurisdiction of such courts is limited to "cases" and "controver
sies" as defined by Section 2, Article III of the Constitution.18 

A case or controversy under the Constitution is a definite and 
concrete dispute touching the legal relations of parties having ad
verse legal interests, and coming to the courts in such a way that they 
can decide it and give judgment. Congress cannot withdraw from 

"The Government adverts to an observation in our former opinion that, while 
it was good practice-which we approved-to have the examiner, receiving the 
evidence in such a case, prepare a report as a basis for exceptions and argument, we 
could not say that that particular type of procedure was essential to the validity of 
the proceeding." 

In the case of Consolidated Edison Co. v. National Labor Relations Board, 305 
U. S. 197, zz8, the court said; "It would have been better practice for the Board 
to have directed the examiner to make a tentative report with an opportunity for ex
ceptions and arguments thereon." 

11 35 Yale Law Journal1, 11. 
18 Ex parte Bakelite Corp., 279 U.S. 438; Aetna Life Ins. Co. v. Haworth, 300 

U.S. 227; see Supporting Statement XII, pp. 333-38. 
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judicial cognizance any matter which by its nature is justiciable, nor 
can it, on the other hand, bring under the judicial power a matter 
which by its nature is not an appropriate subject for judicial de
termination. Some matters, however, which are not considered 
justiciable by nature can be made so by statute. 

At the same time, there are matters involving public rights, which 
may be presented in such form that the judicial power is capable of acting 
on them, and which are susceptible of judicial determination, but which 
Congress may or may not bring within the cognizance of the courts of 
the United States, as it may deem proper.19 

An unsigned note on "The Reviewability of Negative Administra
tive Orders," in a recent number of the Harvard Law RS'View/0 

summarizes the subject of case or controversy thus: 

A "case" or "controversy" within the meaning of Article III re
quires adverse parties with substantial interests at stake whose interests 
are threatened with imminent invasion of valuable rights in an actual 
controversy involving concrete issues whose solution will result in a 
determination of legal rights or a redress of wrongs, before a court with 
power to determine finally the issues between the parties. 

c. Parties. ·Before there can be a justiciable case or controversy 
there must be parties. The parties must be adverse in interest. The 
interests involved must be definite and specific, and not mere doubts 
as to the legality of action. Claims based only upon potential inva
sions of rights are not enough to warrant judicial intervention.11 

The judicial power always makes case-to-case decisions. It does 
not, as do both the legislative power and the administrative power, 
make general determinations. The legislative power sets general 
standards and norms. The administrative power may be given 
delegated legislative authority to make broad general determina
tions affecting great numbers who fall within the provisions of the 
statute. The judicial authorities, on the other hand, make deter
minations in particular cases, and endeavor to avoid the decision 
of questions not fundamental to such determinations. 

10 Murray's Lessee v. Hoboken Land and Improwement Co., 18 How. 2.721 284. 
"'Vol. 53, p. I oz. 
"See Supporting Statement .xu, pp. 333-38. 



CONTROL OVER ADMINISTRATION 119 

B. The Scope of Judicial Review 

The question of the scope of judicial review centers about four 
principal topics: (I) judicial control over findings of fact; ( 2) 
control over discretionary action; ( 3) control over mixed questions 
of law and fact; and (4) control over questions of law. 

I. Judicial control over findings of fact. 

Findings of fact as a basis for administrative action must be con
sidered from both an administrative and a judicial standpoint. 
From the administrative standpoint undoubtedly most administra
tive actions involve a finding of facts. Thus, in connection with its 
work, the administration endeavors to establish such facts as: the 
number of tons of coal that are to be taxed; the amount of each 
individual's income which is taxable at each different rate; whether 
cotton or tobacco is of a certain standard. 

Fact-finding of the type just described is not at all the same thing 
as the fact-finding which the legislature requires of administrative 
agencies as a condition precedent to making certain orders. The 
latter is a part of a quasi-judicial process. The administrative act 
must be based upon the fact-finding, and the fact-finding must be 
based upon the evidence. Unless this is the case, due process is 
lacking. 

Most fact-finding of this type is connected with either the regula
tory process or the quasi-judicial process of making reparation 
orders. In the great majority of instances, judicial control over 
determinations made as the result of fact-finding is limited by 
statutory provisions and by judicial decisions.22 

a. Legislative provisions. The legislative provisions which apply 
to judicial control over fact-finding are of three different classes: 
(I) those which make the fact-finding and order of an administra
tive authority prima facie evidence of the facts therein stated; ( 2) 
those which make an order (hence the fact-finding on which the 
order is based) final unless suspended or set aside by a court of 
competent jurisdiction; (3) those which make the fact-finding of 

*'Blachly, "Work Materials on Administrative Action and Procedure." 
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the administrative authority conclusive if supported by evidence, 
testimony, etc. 

(I) The fact-finding and order as prima facie evidence. The 
original Interstate Commerce Act made the fact-finding of the 
Commission, as embodied in orders or reports, prima facie evi
dence.23 The present law applies the same standard in respect to fact 
findings made in connection with the reparation orders issued by the 
Interstate Commerce Commission.2' Later laws apply it to repara
tion orders issued by several other authorities. 

In construing the original law, the court held that what are 
proper rates is a question of fact; 25 hence if the inquiry had been 
conducted on a proper basis, the court would be inclined to ab
stain from reviewing the conclusions of the Commission. This 
rule, however, would not apply when the Commission had mis
construed the act, and as a result had ignored or excluded facts and 
circumstances that should have been taken into consideration. 26 

Even under such circumstances, it was not the duty of the courts 
to establish the facts or to dispose of the case on its merits, but to 
remand the case to the Commission. The court said: 

T-he questions whether certain discriminations were due or undue, 
were questions of fact, to be passed upon by the Commission in the light 
of all facts duly alleged and supported by competent evidence, and it 
did not comport with the true scheme of the statute that the Circuit Court 
of Appeals should undertake ••• to find and pass upon such questions of 
fact, in a case in the position in which the present one was.21 

The courts have not always taken this "self-denying" attitude. 
In several cases the Supreme Court has indicated that in suits on 
orders the courts have power to admit, consider, and apply addi
tional evidence. Thus, it said: 

It has been uniformly held by the several Circuit Courts and the 
Circuit Courts of Appeal, in such cases, that they are not restricted to the 

21 ~4 Stat. L. 384, 385. 
"Blachly, "Work Materials on Administrative Action and Procedure," under 

Reparation Orders. 
21 Compare the remark of the court: "Whether the Commission gave too much 

weight to some parts of [the evidence] ·and too little weight to other parts of it 
is a question of fact and not of law." Ill. Cent. R. Co. v. Interstate Commerce 
Commission, ~o6 U.S. 441, 466. 

: Te:ras & P.R. Co. v. Interstate Commerce. Commission, x6z U.S. 197· 
The same, p. ~38. 
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evidence adduced before the Commission, nor to a consideration merely 
of the power of the Commission to make the particular order under ques
tion, but that additional evidence may be put in by either party, and that 
the duty of the court is to decide, as a court .of equity, upon the entire 
body of evidence. 28 

Despite this obvious fluctuation, the courts have generally given 
considerable weight to the fact-finding of an administrative agency 
that is made by statute prima facie evidence, even though they do 
not consider themselves wholly bound by such fact-finding. The 
view which still may be called typical has been expressed as follows: 

Whilst the court has in the discharge of its duty been at times con
strained to correct erroneous constructions which have been put by the 
Commission upon the statute, it has steadily refused • . . to assume to 
exert its original judgment on the facts, where, under the statute, it was 
entitled, before approaching the facts, to the aid which must necessarily 
be afforded by the previous enlightened judgment of the commission 
upon such subjects.29 

When suit is brought to enforce a reparation order issued by any 
administrative agency authorized to issue such orders, and the find
ings of fact made by the agency and the order based on such findings 
are prima facie evidence of the facts therein stated,30 the suit pro
ceeds in all respects like other civil suits for damages. The prima 
facie rule here simply means that the findings and order of the 
authority will stand unless successfully rebutted. 

( 2) Facts final unless set aside. Facts as found by administrative 
agency are not reviewed by courts. The Hepburn Act of 190631 con
tained several provisions which tended to limit the jurisdiction of 
the courts over the actions of the Interstate Commerce Commission. 
In the first place, it applied the provision making the findings of 
fact of the Commission only prima facie evidence to reparation cases 
only.32 In the second place, it provided: 

"'Interstate Commerce Commission v. Alabama Midland Ry. Co., 168 U.S. 1441 

175· 
29 East Tennessee, etc. R. Co. v. Interstate Commerce Commission, 181 U.S. x, z7. 
10 In all instances except one (namely, orders for reparations issued under the 

Perishable Agricultural Commodities Act, 7 U.S.C. 499 (g)), the validity of a 
reparation order is tested in suit for enforcement rather than by means of appeal. 

"' 34 Stat. L. 5 84 . 
., Sec. 5· 
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All orders of the Commission, except orders for the payment of 
money, shall take effect within such reasonable. time, not less than thirty 
days, and shall continue in force for such period of time, not exceeding 
two years, as shall be prescribed in the order of the Commission, unless 
the same shall be suspended or modified or set aside by the Commission 
or be suspended or set aside by a court of competent jurisdiction. 33 

In the third place,, it provided for penalties and forfeitures for 
disobedience of the act.34 In the fourth place, the act provided that 
the Commission might apply to the court for enforcement of its 
orders and that if upon an enforcement hearing 

it appears that the order was regularly made and duly served, and that 
the carrier is in disobedience of the same, the court shall enforce obedi
ence to such order by a writ of injunction, or other proper process, 
mandatory or otherwise, to restrain such carrier, its officers, agents, or 
representatives, from further disobedience of such order, or to enjoin 
upon it, or them, obedience to the same. 

The net result of these limitations is that the courts will pass only 
upon whether. the Commission has exceeded its constitutional or 
statutory power, or has made an error of law. They will not pass 
upon ques~ions of fact unless these are involved with questions of 
law. In elaborating upon these tests, the courts have held that 
whether a rate is so low as to be confiscatory and therefore in viola
tion of due process of law is a constitutional question suitable for 
judicial determination. Again, the courts will intervene if the Com
mission fixes rates contrary to evidence or without evidence to 
support its order, or if the power has been exercised in an un
reasonable or capricious manner.85 

Despite the conditions and modifications just stated, the court 
cannot substitute its own judgment as to facts for that of the Com
mission. To adopt any other viewpoint would mean that "the Com
mission would become but a mere instrument for the purp'ose of 
taking testimony to be submitted to the courts for their ultimate 
action.m6 

"Sec. 4· Amendments have modified the language of this section, but not 
substantially changed its meaning. 

"Sees. x, z, 4· By amendment, the passage cited below reads: "If, after hearing, 
the court determines .•.• " 49 U.S.C. x6(a). 

"See Interstate Commerce Commission v. Ill. Central R. Co., 215 U.S. 45a; 
United States v. Louisville, etc. R. Co., z35 U..S. 314. 

88 United States v. Louisville, etc. R. Co., zJS U.S. 314, 321. 
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(3) Fact-finding made final and conclusive if supported by evi
dence, testimony, etc. Most of the newer statutes provide that the 
findings of fact of the regulatory authority shall be conclusive "if 
supported by evidence," "if supported by testimony," and the like.37 

How far the courts can control fact-finding under such statutory 
provisions can be determined only from an examination of cases. 
The decisions indicate that the courts will refrain from reviewing 
the facts if these appear to be based on substantial evidence. In a 
recent case, the court said: 

In the case of statutory provisions like Section I o (e) [which provides 
that "the findings of the Board as to the facts, if supported by evidence, 
shall be conclusive"] applicable to other administrative tribunals, we have 
refused to review the evidence or weigh the testimony and have declared 
we will reverse or modify the findings only if clearly improper or not 
supported by substantial evidence.38 

In another case, the court said, regarding the same provision of 
the law: 

The findings of the Board as to the facts, if supported by evidence, 
shall be conclusive. But, as has often been pointed out, this, as in the 
case of other findings by administrative bodies, means evidence which 
is substantial, that is, affording a substantial basis of fact from which the 
fact in issue can be reasonably inferred .••• Substantial evidence is more 
than a scintilla, and must do more than create a suspicion of the existence 
of the fact to be established. It means such relevant evidence as a reason
able mind might accept as adequate to support a conclusion ... and it 
must be enough to justify, if the trial were to a jury, a refusal to direct 
a verdict when the conclusion sought to be drawn from it is one of fact 
for the jury. 39 

It is the duty of the regulatory body, rather than the courts, to 
appraise and evaluate the evidence received.'0 The courts must not 
substitute their own appraisal of evidence for that of the regulatory 
authority. In general, a court "will not consider the expediency or 

"'For examples of such requirements, see: Securities and Exchange Commission, 
under Public Utility Holding Company Act, 15 U.S.C. 79x; Federal Power 
Commission, 16 U.S.C. 8zsl(b); various agencies, 15 U.S.C. 21. 

18 Washington, Virginia /':# Maryland Coach Co. v. National Labor Relations 
Board, 301 U.S. 142., 147. 

,. National Labor Relations Board v. Columbian Enameling /':# Stamping Co., 
J06 U.S. 2.92., 299·JOO, 

,. Swayne/':# Hoyt, Ltd. v. United States, 300 U.S. 297; National Labor Relations 
Board v. Pennsylvania Greyhound Lines, Inc., 303 U.S. 261. 
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wisdom of the order, or whether, on like testimony, it would have 
made a similar ruling."41 

b. Judicial doctrines. In addition to the general principle that 
rights must be safeguarded by judicial action, the courts have 
worked out several specific doctrines which, by and large, increase 
judicial control over administrative determination of facts. Of 
these doctrines, the most important concern jurisdictional facts and 
jurisdictional authority. 

In respect to jurisdictional facts, the Supreme Court has said that 
the final determination of the existence of facts upon which the 
enforcement of the constitutional rights of the citizen depends 
"cannot be committed to an administrative agency."42 For example, 
the administrative finding as to whether a particular employee falls 
within the admiralty jurisdiction of the United States under the 
Longshoremen's and Harbor Workers' Compensation Act is a 
jurisdictional fact, upon which the deputies acting under this act 
cannot finally determine. "Constitutional power to deal with the 
relationships involved in any particular case, therefore, depended 
upon the existence of certain facts, and unless those facts were 
found by a court no assurance could be had that the particular case 
lay within the sphere of the federal admiralty jurisdiction."43 

Regarding jurisdictional authority, the courts have held sub
stantially: "It would appear that whenever an administrative rul
ing is attacked on the ground that it violates the constitutional 
rights of the party against whom the determination was made, the 
reviewing court must reach its own independent judgment as to 
the validity of such administrative action."'' In this connection the 
courts have held that they may review all fact determinations gov
erning the jurisdictional authority of administrative agencies. ' 5 

These determinations as to jurisdiction are said to be so basic 
that their existence is a condition precedent to administrative action . 

.. Interstate Commerce Commission v. Union Pacific R., zu U.S. 5411 547• 
"Crowell v. Benson, zSs U.S. z:t, 56. 
"James M. Landis, "Administrative Policies and the Courts," 47 Yale Law 

Journal 519, 5:1.3. 
"Robert M. Cooper, "Administrative Justice and the Rule of Discretion," 

47 Yale Law Journal 577,591 • 
.. Ohio Valley Water Co. v. Ben 1/vrm, :1.53 U.S. :1.87, :1.89; St. Joseph Stock

yards Co. v. United States, :1.98 U.S. 381 44· 
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Consequently, it has been held that when the administrative agency 
makes a finding, regardless of whether it is purely factual or not, which 
incidentally involves a determination of its jurisdiction over a particular 
subject matter or transaction, that determination must remain open to 
the independent judicial review by the trial court.'6 

Determinations as to jurisdictional facts and jurisdictional au
thority are not, according to the courts, made upon the transcript 
of the record of a proceeding, but there must be a complete trial 
de novo of the matter.47 

What, in substance, is the result of the various statutory provi
sions concerning the weight and effect of fact-finding by administra
tive authorities? From one point of view, this result is very slight. 
Whenever a question of constitutional right arises, it is possible 
for the courts to examine into every aspect of the problem before 
them, and to set aside the administrative fact-finding if they con
sider that there are grounds for doing so. From another point of 
view, the result is considerable. Although the administrative author
ity cannot compel the court to accept its view of the facts in con
troversies based on the Constitution, the presumption is that the 
authority has found the facts correctly. The courts acknowledge this 
presumption, and have even mentioned the fact that it is supported 
by the expert character of the administrative agency. Hence, instead 
of a clean slate, the complaining individual finds one on which the 
facts are already written by the administration. It is true that he 
may be able to overcome the presumption of administrative cor
rectness, if his complaint is based on an alleged invasion of con
stitutional right; but it "is necessary for him to do so, and not merely 
to bring some evidence which points the other way. 

When no question of constitutional right is involved, the statute 
bestowing a right or establishing a control may make the administra
tive fact-finding final if based on evidence, and the courts will abide 
by the statute. In such cases they ask only if the act lies within the 
scope of power of the administrative agency, if there were abuses 
of power, if statutory procedure has been followed, and if evidence 

.. Cooper, 47 Yale Law Journal 591. 
"See Crowell v. Benson, 2.85 U.S. :u, and St. Joseph Stockyards Co. v. United 

States, 2.98 U.S. 38. 
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were taken which can reasonably support the findings. The facts, if 
properly found by the administration, will stand. 

2. Judicial control over discretionary action 

A distinction must be drawn between determinations made as the 
result of a formal fact-finding and those which do not result from 
such a procedure. Questions of control over discretion arise largely 
in respect to administrative decisions as contrasted with administra
tive orders. In other words, they occur in connection with the con
tractual, fiscal, proprietary, promotional, facilitatory, and benefac
tory functions of the government oftener than in connection with 
the regulatory activities. 

Outside the field of regulation in the narrow sense, and within 
the fields where discretion is chiefly exercised, the question of judi
cial control arises, as a rule, when the courts are asked to apply an 
extraGlrdinary legal remedy. It has generally been held that even 
when the courts take i·utisdiction under such circumstances, they 
will not attempt to control the exercise of discretion. Thus, in an 
early case it was held: "An oflicer is not subject to the control of 
the courts in the exercise of judgment and discretion."'8 

In connection with the use of the injunction49 to control adminis
trative activities, an important distinction is made between discre
tionary acts and ministerial acts. Only the latter are normally 
controlled by this writ, whereas discretion remains free unless 
abused. Thus, it was held in the case of Tidal Osage Co. v: West50 

that the decision of the Secretary of the Interior cannot be reviewed 
by injunction, when, in exercising the broad jurisdiction conferred 

. upon him respecting the disposition and control of Indian lands, he 
' must determine his power to act through the interpretation of 

statutes and of rules and regulations lawfully made in compliance 
therewith. The same case quotes with approval the following pas
sage from an earlier decision:51 

"Gaines v. Thompson, 7 Wall. 347· 
• The mandamus has been abolished, but presumably the jurisprudence on the 

su!!Ject applies in appropriate instances to the mandatory injunction. 
58 App. D. C. 32·7· 

"'Riverside Oil Co. v. Hitc~ock, 190 U.S. 316, 3~4-~5. 
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Whether he decided right or wrong is not the question. Having 
jurisdiction to decide at all, he had necessarily jurisdiction, and it was 
his duty to decide as he thought the law was, and the courts had no 
power whatever under those circumstances to review his determination 
by mandamus or injunction. 

Other decisions are full of similar findings, which establish clearly 
the fact that the courts will not interfere with discretionary ad
ministrative acts unless under the most exceptional circumstances, 
such as a clear proof of abuse. 53 

3· Control over mixed questions of law and fact 

When that which purports to be a finding of fact is so involved 
with and so dependent upon questions of law as to affect the deci
sion of the latter, a mixed question of law and fact is present. In 
order to decide the legal questions, the court will examine the 
entire record, including the evidence if necessary,53 and will exercise 
its own judgment as to both facts and law.54 

4· Control over questions of law 

The courts have broad powers to review administrative decisions 
based upon errors of law. In the St. Joseph Stockyards case the 
Supreme Court said: "The order of an administrative tribunal may 
be set aside for any error of law, substantive or procedural.ms This 
is the generally accepted doctrine, although it is modified by the 
principle that slight or minor irregularities are not controlling.56 

C. Applicability of Review 

In considering the applicability of judicial control over ad
ministrative acts, two general factors must always be kept in mind: 

•• Ex parte Panagopoulos, 3 F. Supp. 2.22.; Litchfield v. Richards, 9 Wall. 
575; Spang v. Roper, 13 F. Supp. 840 . 

.. St. Joseph Stockyards Co. v. United States, 2.98 U.S. 38, 74; Cooper (47 
Yale Law Journal 591-92) appears to find a development of this attitude since the 
decision in 1904 of Bates f!! Guild Co. v. Payne, 194 U.S. 106 . 

.. Interstate Commerce Commission v. Union Pacific R., :1.22 U.S. 541; United 
States v. Idaho, 2.98 U.S. 105 . 

., 2.98 U.S. 38, 74· 
18 Morgan v. United States, 304 U.S. 1, 19; National Labor Relations Board 

v. Mackay Radio and Telegraph Co., 303 U.S. 630. 
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( 1) the particular economic or other relationship of the state to 
the individual; and (2) the type of administrative action which is 
being taken because of this rel!!-tionship. It should also be remem
bered that judicial review takes place, ordinarily, only after ad
ministrative remedies have been exhausted, and that any appeal to 
constitutional courts must involve a case or controversy concerning 
rights. 

I. The relationship of the state to the individual 

Judicial control, beyond that which is necessary to hold the ad
ministrative agency within its jurisdiction and prevent it from 
abusing its power,51 is not applicable to situations involving pro
prietary, promotional, facilitatory, and benefactory action. Under 
such conditions, as has already been pointed out, the government is 
not compelling action or refusing to let action be taken in any way 
that affects justiciable rights. 

In respect to many of the functions mentioned above, a rather 
elaborate system of higher administrative control has been estab
lished. For example, the Board of Veterans' Appeals and the Board 
of Appeals in the Department of the Interior control the acts of 
the agents who directly administer the functions. 

Judicial control is particularly applicable in respect to contractual, 
revenue, and adjudicatory acts, as well as acts regulatory in nature. 

a. Contractual action. Judicial review over disputes arising from 
contracts or administrative acts connected therewith is exercised 
primarily for the purpose of holding the contracting parties within 
the terms of the contract. The fulfilment of contracts between the 
government and individuals is controlled according to the same 

, 'principles of law which apply to private individuals, with one major 
exception. This is, that the government cannot be sued without its 
own consent. However, such consent has been given and a special 
court, the Court of Claims,58 has been established to hear appeals 

· from acts of contracting officers. 

"'See St. Louis Smelting & Refining Co. v. Kemp, 104 U.S. 636; Newhall v. 
Sanger, 9z U.S. 76q Davies v. Manolis, 179 Fed. 8t8; J. B. Cheadle, "Judicial 
Review of Administrative Determination," 2. Southwestern Political Science Quar
terly 1. Ernst Freund has said: "Well established principles of common law and 
equity permit a judicial review of administrative determinations wherever there 
is a question of jurisdiction. and where there is an abuse of power." 2.7 West 
Virginia Law Quarterly 2.07. 

"For the organization, fuuctions, enforcement methods, and appeals from this 
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b. R8'Uenue action. Control over revenue action takes place in 
respect to taxes and customs. This control differs from that exer
cised over certain other types of action in that it is a composite of 
administrative and judicial control, the latter being of a limited 
nature. These differences will be brought out in connection with 
concrete situations. 

( 1) Control in re taxation. In the field of taxation the courts are 
dealing with a sovereign function, since the ultimate condition of 
the state's ability to continue its existence is its power and ability 
to collect its revenues. The courts have expressed this idea in 
several striking ways: "The power to tax involves the power to 
destroy,1159 said Chief Justice Marshall. In Loan Association v. 
Topeka it was said: "Given a purpose or object for which taxation 
may be lawfully used and the extent of its exercise is in its very 
nature unlimited. It is true that ... in most instances ••. any 
limitation is unsafe. The entire resources of the people should in 
some instances be at the disposal of the government."60 

• 

In connection with tax administration Congress has established an 
original control quasi-judicial in nature but exercised by administra
tive authorities, namely, the Commissioner of Internal Revenue and 
the Board of Tax Appeals. The Commissioner of Internal Revenue 
acts as a higher administrative controlling authority within the tax 
administration itself, whereas the Board of Tax Appeals is a higher 
controlling authority outside and independent of the tax au
thorities.6t 

The Commissioner of Internal Revenue and the Board of Tax 
Appeals consider many problems of a character not strictly judicial 
and not suitable for judicial cognizance. The Board of Tax Appeals, 

court see F. F. Blachly, Working Papers on Administrative Adjudication (1938), 
p. 14.0. 

""McCulloch v. Maryland, 4 Wheaton 316,431. 
80 zo Wall. 665, 663; Springer v. United States, 102. U.S. 586, 594; Hagar 

v. Reclamation District No. ro8, III U.S. 701 1 708. 
"' "The Board of Tax Appeals • • • is hereby continued as an independent 

agency in the Executive Branch of the Government," z6 U.S.C. 6oo. See also 
American Woolen Co, v. White, 56 F.(:~od) 716. 

In the case of Old Colony Trust Co. v. Commissioner of Internal Revenue, Chief 
Justice Taft said: "The Board of Tax Appeals is not a court. It is an executive or 
administrative board, upon the decision of which the parties are given an oppor
tunity to base a petition for review to the courts after the administrative inquiry 
of the Board has been decided," 2.79 U.S. 716, 725. 
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through its expert staff of lawyers and accountants, can properly 
evaluate and settle such matters.62 

Appeals lie from the Board of Tax Appeals to the circuit courts of 
appeal only on questions of law, if the Board has acted within its 
jurisdiction and if there is evidence to sustain the conclusions 

· reached."3 Appeals from the decisions of the circuit courts of appeal 
lie to the Supreme Court on questions of law.64 

"' 

(2) Control in re customs. Decisions made in respect to customs 
are far less susceptible to judicial control than those made in connec
tion with taxation. The importer has no constitutional rights to bring 
goods into this country. His rights are purely statutory. The statutes 
have given him a right of appeal to two legislative courts: the 
United States Customs Court, which hears appeals in the first in
stance; and the United States Court of Customs and Patent Ap-

. peals, which hears them in the second instance. 
The decisions of the Court of Customs and Patent Appeals, with 

specified exceptions, are subject to review by the Supreme Court 
upon certiorari or otherwise. 65 

c. Adjudicatory action. The adjudicatory action here discussed 
is merely that performed by administrative authorities. It has been 
shown in earlier chapters that such action may be closely related to 
the regulatory process; but it may be used in other connections, as 
in relation to contracts. At this moment attention will be given only 
to the settling of disputes between individuals by means of repara
tion orders. Several regulatory authorities, such as the Interstate 
Commerce Commission, the Maritime Commission, the Federal 
Communications Commission, the National Railroad Adjustment 

, Board, the National Labor Relations Board, and the Secretary of 
Agriculture, issue reparation orders. These orders are judicial in na
ture. They deal with past actions. The contest is not between the 

"' Magill) "The Finality of Determinations of the Commissioner of Internal 
Revenue" ~193o), 30 Columbia Law Review 147. 

,.In Avery v. CommissiO'ner, u F.(zd) 6, the court said: "The Commis
sioner and Board of Tax Appeals have practical knowledge of the intricate de
tails incident to tax problems and their determinations should be given effect when 
not clearly contrary to the will of Congress." The appellate court, they held, 
may not substitute its opinion for that of the Board on the facts shown in the 
record. 

"'Old Mission Portland Cement Co. v. Comm,issioner of Internal Revenue, :1.93 
u.s. :1.89· 

'"z8 U.S.C. 3o8, 36 Stat. L. u, 37 Stat. L. n. 
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government and the individual but between two individuals. Judi
cial control over determinations that are made by such authorities is 
not exercised primarily for the purpose of holding them within 
their sphere of competence, or for holding them to a due process of 
law procedure, or for seeing that there is no abuse of power. It is 
exercised chiefly for the purpose of seeing that justice is done be
tween private parties. 

Although the word control is used, it is not wholly accurate in 
this connection. Actually there is a de novo suit upon the reparation 
order, when the individual in whose favor it was made seeks its 
enforcement by the courts. There is one notable exception to this, 
namely, orders of the National Labor Relations Board for reinstate
ment with back pay, in respect to which a review procedure is pro
vided.· 

d. Regulatory action. The most important area in which the courts 
control administrative acts is doubtless that of the regulation of 
business and industry. Judicial review of regulatory action is based 
largely upon the "due process of law" clause of the Fifth Amend
ment to the federal Constitution, and upon the fact that Congress 
can exercise only enumerated powers. Under proper conditions the 
courts will examine the question whether Congress had a right to 
pass a law providing for the regulation of a given field, whether 
the law actually passed is in harmony with the Constitution, and 
whether the act of the administrator falls within all bounds of law, 
substantive and procedural. Questions of delegation of legislative 
and judicial power, as well as questions of interpretation of law, 
often arise in this connection. All the matters named above have 
been held by the courts to be fit subjects for the exercise of the 
judicial power, in connection with cases and controversies. 

In practically every instance where a regulatory act, whether of 
the legislative type such as a wage order, or of the judicial type such 
as a cease and desist order, has an immediate effect upon the rights 
of the individual, one or more of the questions listed above can be 
raised. The authorization to make such orders is almost without 
exception accompanied by provisions for judicial review. Even in 
the absence of such provisions, however, the courts could control 
action which might constitute an invasion of legal rights. 



CHAPTER VIII 

SUMMARY OF PART I 

The analyses in the preceding chapters show that the doctrine 
of guaranteed individual rights and limited fields of government 
power, and the relationships resulting from this doctrine, must 
be recognized as of paramount importance in the present contro
versy regarding the system of federal administration and ad
ministrative law. 

I. THE DOCTRINE OF RIGHTS 

The doctrine of rights has a common law basis. It is true that 
certain rights are named in the Constitution and that others are 
guaranteed to the individual indirectly by the separation of powers 
and negatively by prohibiting specified acts on the part of the 
government; but back of the making of the Constitution, deep in 
the minds of those who drafted it, those who adopted it, and those 
who accepted it, lay common law views which have never been 
wholly discarded. Congress, in exercising its legislative powers, 
and the courts, in interpreting the Constitution and the statutes, 
have. been guided to. a considerable extent, though often almost 
unconsciously, by the principles of the common law. The rights 
established by the Constitution have been interpreted, for the 
most part, according to the common law, whether such interpreta
tion has been implicit in the process of legislation or explicit in 
that of judicial application. Specific constitutional or statutory 
provisions have superseded various common law doctrines; but the 
common law influence is still powerful. 

The relationships between the government and the individual, 
as these have· developed under the doctrine of rights and the 
various forms of law by which rights are interpreted and applied, 
may be separated into four principal fields. The first is a field where 
the government acts in a sovereign capacity, and the rights of the 
individual are few or non-existent. Thus, Congress may decide 
to declare war, to establish a new tariff, o~ to make two-dollar silver 
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coins. The individual has no direct and enforceable rights in respect 
to any of these sovereign matters. 

The next is a field where the government might exercise 
sovereign power, perhaps has exercised it in the past, and could 
(if it so chose) exercise it again in the future; but where certain 
limited rights for the benefit of the individual have been established 
by statute. The outstanding examples of rights in this field are 
the rights of suit in special courts in contracts, taxation, patents, 
and customs cases. 

The third field contains constitutional rights which the govern
ment may not take away from the individual except under constitu
tional safeguards, such as "just compensation" or "due process of 
law." The latter clause, in particular, has been constantly applied 
to administrative regulation of private economic activity. 

The fourth field is that of rights reserved to the individual, with 
which the government cannot interfere. For example, the federal 
government may not suspend the privilege of the writ of habeas 
corpus, unless such action is required for public safety in cases 
of rebellion or invasion; no bill of attainder or ex post facto law 
shall be passed; and no laws shall be made by Congress abridging 
freedom of speech or of the press. Among the reserved rights 
most important from the standpoint of administration are the 
following, quoted from Article I, Section 9 of the Constitution of 
the United States: 

"No tax or duty shall be laid on articles exported from any state." 
"No preference shall be given by any regulation of commerce 

or revenue to the ports of one state over those of another; nor shall 
vessels bound to, or from, one state, be obliged to enter, clear, or 
pay duties in another." 

The various fields just mentioned are coexistent. In other words, 
at one and the same time the government and the individual may 
be, respectively: (1) sovereign, and subject; (2) granter of rights, 
and recipient; (3) prosecutor, and prosecuted, or regulator, and 
regulated (always under constitutional safeguards); (4) incapable 
of action, and free to exercise rights. These distinctions are not 
merely academic, or even wholly legal in their implications. They 
have immediate significance for the work of public administration. 
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I, When in respect to a sovereign matter, the administrator is 
carrying out the will of Congress expressed as law, the subject has 
in that particular field no rights to be enforced. Hence no controls 
or judicial reviews over administrative action as such are necessary. 
The only question~ that can be raised are as to jurisdiction, abuse 
or misuse of power, and the like. 

2. At the same time, the individual may be bringing suit against 
the government in the Board of Tax Appeals. l,fe has the right to 
do this-a right carved out of sovereign power, as it were, and a 
right which can be rescinded by statute, but a right nevertheless. 
The administrator's action will be contr.olled,, and the individual's 
rights will be defined and if necessary enforced, by the decision of 
the courts. Under the circumstances, the rights will be construed 

'strictly, and the statutory procedure will be enforced rigidly. 
3· When actions, such as the regulation of some kind or area of 

economic enterprise, are taken by the government, the third field 
of rights is concerned. In such actions the public authorities may 
exercise a considera~le degree of control over the individual's con
duct, but this control is not unlimited. The individual has constitu
tionally guaranteed rights which set limits to the action of the 
government. Prominent among these is "due process of law" when 
government action may take life, liberty, or property. 

Rights in this field are protected by several different methods. 
First, in a case before them the courts will declare null and void, 
and will therefore refuse to enforce, any act of Congress which they 
consider to be in violation of the constitutional guarantees. 

Second, according to legislative practice and judicial decisions, 
.. a legislative basis is required for actions affecting rights that may 

be taken by administrative authorities. The general policies, prin
ciples, standards, and norms governing regulatory action must be 
laid down by the legislature. As a rule, the legislature also pre
scribes the outlines of procedure to be employed in connection with 
administrative action, and the methods of enforcing and controlling 
such action. 

Third, the administrative authorities have been organized by 
Congress in such a way that those which carry on regulatory ac
tivities involving a great amount of ad~inistrative legislation and 
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adjudication are generally placed in an independent position as 
regards control by political officers such as the heads of govern
ment departments or the Chief Executive. Such independence is 
justified by the fact that many of the legislative orders and all the 
judicial orders of these authorities are based upon a "due process 
of law" notice, hearing, and fact-finding, which is essentially a 
judicial proceeding not suited to administrative review. 

Fourth, the rights in question are guaranteed by establishing 
certain forms of administrative action, each of which is employed 
for certain special purposes, as granting or refusing an application, 
commanding future action in a general way, or deciding upon a past 
state of facts. Every separate form of action has specific applications 
and legal effects, is required to be taken according to certain pro
cedures, and is subjected to particular methods of control. 

Fifth, rights are protected through the establishment of pro
cedures. Congress, influenced both by previous judicial decisions 
as to what constitutes a fair hearing and by its own ideas of proper 
procedure, has laid down by statute in a general way the procedure 
that must be followed by administrative bodies when rights may 
be affected by regulatory action. The minimum requirement, in 
general, is due notice and a fair hearing. Many judicial decisions 
have defined the nature of a hearing which is fair and which 
meets the requirements of due process of law. 

Sixth, the laws providing for enforcement of administrative 
action are generally careful to protect guaranteed rights of the 
individual by requiring that enforcement shall be accomplished 
through judicial means. This requirement achieves two things: ( 1) 
while leaving the administration free to enforce its own acts where 
no rights are affected, it holds the administration within the bounds 
of law where such rights may be invaded, since the courts examine 
the question at issue before enforcing the act; ( 2) it gives to the 
courts the appropriate duty of imposing any fines, terms of im
prisonment, or other penalties. 

Seventh, the rights of the individual may be protected by congres
sional control over the administration. This control is exercised 
when Congress organizes or reorganizes administrative agencies, 
and grants, extends, or limits their powers. If an agency habitually 



136 FEDERAL REGULATORY ACTION AND CONTROL 

ads in such a way as to threaten or to invade individual rights 
unless recourse .is had to the courts, Congress may abolish or re
organize that agency, provide a larger or smaller staff, alter its 
powers, eliminate or modify certain of its remaining activities, 
change its relationship to other authorities, establish additional 
safeguards of procedure, and create more adequate administrative 
and judicial controls over certain of its' forms of action. An im
portant congressional control i~' exercised, by increasing or decreas
ing the appropriation for a certain agency or a certain activity. 

Eighth, administrative control protects individual rights. This 
form of control usually consists in having higher administrative 
authoritieS examine and perhaps revise the acts of those below 
them. The most common arrangement is that the lower author
ities make decisions which become the decisions of the department, 
unless a dissatisfied person ask;s for an appeal to a higher authority. 
In such an instance the appeal may go up through the hierarchy, 
ending finally, if it cannot be settled earlier to the satisfaction of 
the complainant, with the head of the authority. 

In many instances administrative con~r,pl is exercised by means 
of the more or less formal process of rehearing upon complaint. 
The administrative authority, in reviewing the evidence or in ex
amining additional documents or testimony, may correct its first 
decision. A rehearing of a cas~ always acts as a method of control 
over action, even though the rehearing may be made by the same 
authority which performed the original action. The legal rights of 
the individual are always considered carefully, since the adminis
tration realizes that invasion of such rights will render it liable 
to control by the courts. 

Finally, judicial control over administrative action protects in
dividual rights. This control, which is exercised by the constitu
tional courts, by legislative courts, and by administrative tribunals, 
serves several purposes. It compels the administrative authorities to 
act always under constitutional limitations and within the field of 
competence granted to them by the legislature. 

Judicial control operates to prevent administrative authorities 
from abusing their power. Abuse of power may result from basing 
a decision on personal hatet spite, or ina~ice. It may result from 
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permitting political, religious, or racial feelings or prejudices to 
affect the decision. The courts also recognize certain types of abuse 
of power in respect to evidence. Thus, the making of a decision 
judicial in nature without any evidence constitutes an abuse of 
power. The refusal to consider valid evidence, when evidence is 
required by statute as a condition precedent to the making of a 
decision, also constitutes an abuse of power. By judicial application 
of the concept "abuse of power," the individual is protected in 
his rights. 

A great field of judicial control over administration, marked out 
principally by modern statutes and developed by the courts, is the 
duty of determining whether an administrative act is supported 
by evidence, when evidence is required as a condition precedent to 
valid action. In exercising such control, the courts are walking on a 
thin line between a field which belongs properly to administrative 
judgment and discretion, and a field appropriate for judicial ex
amination. If the courts fail to walk carefully, they may find them
selves making administrative decisions. 

A question which is now the subject of much debate is how far 
the courts should examine the evidence in order to determine 
whether it supports the administrative act in question. If they go 
carefully into the details of the evidence in every case, they will 
burden themselves with a vast amount of work for which thev have 
no training. Moreover, they have no machinery for handling such 
burdens. Even the administrative authorities, which are less 
rigidly bound by rules of procedure than the courts and can 
therefore work more rapidly, have been forced to establish elaborate 
organizations for sifting evidence. 

Another important field of judicial control is the interpretation 
of the law. Within this field the courts exercise an almost supreme 
power. It is true that Congress may create by statute a right or 
privilege not established by the Constitution, and provide exclu
sively for an administrative determination of such right or privilege, 
in which case the courts will not take jurisdiction.1 In only a few 

1 United States v. Babcock, zso U.S. 328, 331; Wilder Mfg. Co. v. Corn Prod
ucts Refining Co., 236 U.S. 165; Arnson v. Murphy, 109 U.S. 238; Barnet v. Na
tional Bank, 98 U.S. 555; Farmers' fS Mec!Janics' National Bank v. Dearing, 91 
u.s. 29. 
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instances, however, has Congress left to~:final administrative deter
mination questions of law;' and these questions arise in :fields not 
covered by constitutional guarantees, such as public lands, 2 tax 
matters,8 pensi~ns/ immigration,5 and so on~ The constitutional 
rights of the individual ilre still protected by the courts; it is still 
basic in federal jurisprudence that "the judicial department of ... 
government is the rightful expositor of its laws."6 

4· When a right is reserveti t~ the it;dividual by the Constitu
tion in such form that Congress may not .i.nvade it, naturally the ad
ministration may not interfere with such a right. Any act of Con

. gress whieh has the effect of invading a .constitutional right of this 
kind, and any action on the part of the administration which en
deavors to enforce such a law, will be set aside by the. courts. 

The gist of all that has been said is that acts of federal ad
ministration in general falrinto two main classes: ( r) acts which 
do not affect individual rights; and (2) acts which do affect in
dividual rights. The former are almost never susceptible to judicial 
control. Acts which affect rights, on the other hand, are generally 
performed as the result of a procedure, judicial in nature, and are 
subject to judicial review and judicial enforcement. 

II. ADMINISTRATIVE EFFICIENCY 

Efficiency in the. performance of government functions, as well 
as the protection of private rights and public interests, must be a 
principal objective sought in connection with the organization, rela
tionships, and duties of administrative agencies. Various methods 
of securing efficiency have been developed, some by Congress and 
some by the administrative agencies themselves. 

In the :first place, the creation by statut~ of special agencies 
charged with the regulation of particular economic :fields is an 
important step in the direction of efficiency. The laws concernh1g 
regulation are not to be enforced in haphazard fashion at the in
stigation of private individuals who bring suit in the regular courts, 

'Dunlap v. Black, uS U.S. 40; United States v. Schurz, xoz U.S. 378. 
'Cary v. Curtis, 4+ U.S. Z3S· ' 
'Decatur v. Paulding, 14- Pet. +97• 
'Lem Moon Sing v. United States, xs8 U.S. 538. 
• Bank of Hamilton v. Dudley, 2 Pet. 4-9z. , 
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when they believe that their interests have been invaded. On the 
contrary, it is made the primary duty of each of the numerous 
regulatory agencies to enforce a law or laws, usually by means of 
regulations, decisions, and orders. 

Congress has provided the regulatory agencies with the requisite 
facilities (such as staffs of expert investigators, accountants, lawyers, 
statisticians, and so on) for studying their problems thoroughly 
from all points of view. The actions and determinations of these 
authorities therefore stand upon a broad basis of specialized knowl
edge, both factual and interpretative. 

Efficiency of action results also from the fact that the regulatory 
agencies are given sublegislative power. It is not, as a rule, neces
sary for them to await the slow process of legislative action in re
spect to the minor details of the policy they are administering, or 
in respect to the rules of procedure under which they carry out that 
policy. Their power of sublegislation enables them to meet quickly 
and effectively situations with which they are confronted. 

Again, the procedures of the regulatory authorities, in connection 
with the handling of cases that come before them, are much more 
simple and less technical than procedures before the regular courts. 
The strict rules of evidence that obtain in the ordinary courts of 
law are not generally applied to cases before the administrative 
agencies. Many of the disputes which come before such authorities 
are settled by discussion around the table. Adjustments can be made 
in order to prevent long-drawn-out and expensive suits. Administra
tive appeals can sometimes be taken from the acts of inferior agents 
to those higher in the system. 

A great degree of finality has been given to the fact-finding of the 
administrative authorities. Even when the Constitution requires 
that a jury trial be permitted, the facts as found by these authorities 
are often made prima facie evidence, subject to rebuttal and final 
determination by the jury. When rights protected by the "due 
process" clause of the Constitution are involved, the fact-finding 
of the administrative agency concerned is frequently made final and 
conclusive if supported by evidence. If no constitutional or common 
law rights are involved, the conclusiveness of fact-finding by the 
administration depends upon the pleasure of Congress. 
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Efficiency of administration increases as the facts found by it are 
given weight in courts, thus preventing the long delays and the 
hampering uncertainties which would lessen efficiency if the courts 
were compelled to investigate all questions of fact for themselves. 
It is hard to find any rebuttal to the presumption that administra
tors in a special field are quite as competent to find facts in that field 
as are the courts. Congress has recognized this principle, as a rule, 
by giving to the fact-finding of the various regulatory bodies and 
other administrative agencies the highest possible degree of finality 
under the respective conditions. , ' 

Congress has provided for expeditious appeal from certain ad
ministrative cases. In so doing, it has employed two methods: (I) 
appeal to a three-judge district court, with the possibility of direct 
review by the Supreme Court; ( 2) appeal to the circuit courts of 
appeals instead of to the district courts, and review by the Supreme 
Court by means of certiorari or certified question. 

In addition to the methods used by Congress for increasing the 
efficiency of administrative agencies, there are several methods 
employed by the agencies themselvesJor the same purpose. Minor 
reorganizations and readjustments, administrative rules for the 
internal government of each agency, the use of mechanical aids, 
the careful drafting of regulations having general interest and ap
plicability, and many other ways of increasing efficiency are worked 
out and adopted by those actively engaged in the work of ad
ministration. 

m. CONCLUSIONS 

The organization and the operations of the administrative agen-
' cies, particularly those agencies which perform functions affecting 

individual rights, are carefully devised to combine the protection of 
guaranteed rights with the promotion of administrative efficiency. 
The constitutional and statutory bases of administration, the forms 
of administrative action, the enforcement methods and controls 
applicable to the respective forms, and the special devices for 
obtaining efficiency contribute to both these ends. The system is not 
perfect; but it is constantly being improved as to efficiency, at the 
same time that its operations are devised and controlled in such a 
way that guaranteed rights are safeguar~ed. 
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THE REFORM OF THE PRESENT SYSTEM 



CHAPTER IX 

THE EXECUTIVE MANAGEMENT DOCTRINE 

The central feature of the doctrine of executive management is 
the belief that all administrative activities of the federal govern
ment (except those of a quasi-judicial nature) should be under the 
immediate control of the President of the United States through 
the heads of a very limited number of great executive departments; 
and that much of the policy to be pursued by administrative 
agencies should be determined by the President 

Under this theory the structure and relationships of administra
tive authorities, as well as the functions which they perform, should 
be established in such a way as to make executive control organically 
possible. 

The proponents of this viewpoint make certain unfavorable 
criticisms of the present system. A fair evaluation of the doctrine 
which they advocate necessitates a statement of their criticisms, 
as well as their theoretical proposals for reforming the present 
system. It is necessary to consider, likewise, what has already been 
accomplished to bring such proposals into effect and what further 
concrete and practical proposals (in the form of legislation or other
wise) have been advanced. 

I. CRITICISM OF THE PRESENT SYSTEM 

The attack upon the present system of public administration by 
those believing in the executive management doctrine centers 
around questions concerning the organization, the relationship, 
the functions, and the control over the actions of independent 
regulatory boards and commissions. The chief source of criticism 
of the present-day system, from a theoretical viewpoint at least, 
is the report of the President's Committee on Administrative 
Management, where the following statements appear: 

These independent commissions have been given broad powers to 
explore, formulate, and administer policies of regulation; they have been 
given the task of investigating and prosecuting business misconduct; they 

143 
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have been given powers, similar to those exercised by courts of law, 
to pass in concrete cases upon the rights and liabilities of individuals under 
the statutes. They are in reality miniature independent governments set 
up to deal with the railroad problem, the banking problem, or the radio 
problem. They constitute a headless "fourth branch" of the Government, 
a haphazard deposit of irresponsible agencies and uncoordinated powers. 
They do violence to the basic theory of the American Constitution that 
there should be three major branches of the Government and only 
three. The Congress has found no effective way of supervising them, 
they cannot be controlled by the President, and they are answerable to 
the courts only in respect to the legality of their activities. • • • 

The independent regulatory commissions create a confusing and 
difficult situation in the field of national administration. There is a con
flict of principle involved in their make-up and functions. They suffer 
from an internal inconsistency, an unsoundness of basic theory. This is 
because they are vested with duties of administration and policy deter
mination with respect to which they ought to be clearly and effectively 
responsible to the President, and at the same time they are given impor
tant judicial work in the doing of which they ought to be wholly inde
pendent of Executive control. In fact, the bulk of regulatory commis
sion work involves the application of legislative "standards" of conduct to 
concrete cases, a function at once discretionary and judicial, and de
manding, therefore, both responsibility and independence. 

The evils resulting from this confusion of principles are insidious 
and far-reaching. In the first place, governmental powers of great 
importance are being exercised under conditions of virtual irrespon
sibility .••• 

But though the commissions enjoy power without responsibility, they 
also leave the President with responsibility without power. Placed by the 
Constitution at the head of a unified and centralized Executive Branch, 
and charged with the duty to see that the laws are faithfully executed, 
he must detour around powerful administrative agencies which are 
in no way subject to his authority and which are, therefore, both actual 
and potential obstructions to his effective over-all management of 
national administration. The commissions produce confusion, conflict, 
and incoherence in the formulation and in the execution of the Presi
dent's policies .• , . The people look to him for leadership. And yet we 
whittle away the effective control essential to that leadership by parcel
ing out to a dozen or more irresponsible agencies important powers of 
policy and administration. 

At the same time the independent commission is obliged to carry 
on judicial functions under conditions which threaten the impartial 
performance of that judicial, work. The discretionary work of the ad-
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ministrator is merged with that of the judge. Pressures and influences 
properly enough directed toward officers responsible for formulating 
and administering policy constitute an unwholesome atmosphere in 
which to adjudicate private rights. But the mixed duties of the com
missions render escape from these subversive influences impossible. 

Furthermore, the same men are obliged to serve both as prosecutors 
and as judges. This not only undermines judicial fairness; it weakens 
public confidence in that fairness. Commission decisions affecting private 
rights and conduct lie under the suspicion of being rationalizations of 
the preliminary findings which the commission, in the role of prosecutor, 
presented to it-self. 

The independent commission, in short, provides the proper working 
conditions neither for administration nor for adjudication. It fails to 
provide responsibility for the first; it does not provide complete inde
pendence for the second .••• 

The independent commissions present a serious immediate prob
lem ..•. Any program to restore our constitutional ideal of a fully 
coordinated Executive Branch responsible to the President must bring 
within the reach of that responsible control all work done by these inde
pendent commissions which is not judicial in nature .... 

• . . The multiplication of these agencies cannot fail to obstruct the 
effective over-all management of the Executive Branch of the Gov
ernment almost in geometric ratio to their number .••. As they grow 
in number his stature [the President's] is bound to diminish. He will 
no longer be in reality the Executive, but only one of many executives, 
threading his way around obstacles which he has no power to overcome.1 

n. THEORETICAL PROPOSALS FOR REFORM OF 
THE PRESENT SYSTEM 

The President's Committee on Administrative Management fol
lows its unfavorable criticism of the present regulatory system 
with proposals for change in that system. As these proposals are the 
most far-reaching that have been advanced, they will be considered 
here. The first of them is that each regulatory agency shall be "set 
up, not in a governmental vacuum outside the executive depart
ments, but within a department." The second is that each agency, 
once in a department, shall be divided into an administrative section 
and a judicial section. Concerning this second proposal, the report 
says: 

1 President's Committee on Administrative Management, Report with Special 
Studies (1937). pp. 39-41. 
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• . • The administrative section would be a regular bureau or division 
in the department, headed by a chief with career tenure and staffed 
under civil-service regulations. It would be directly responsible to the 
Secretary and through him to the President. The judicial section, on the 
other hand, would be "in" the department only for purposes of "ad
ministrative housekeeping," such as the budget, general personnel 
administration, and materiel. It would be wholly independent of the 
department and the President with respect to its work and its decisions. 
Its members would be appointed by the President with the approval of 
the Senate for long, staggered terms and would be removable only for 
causes stated in the statute. 

The division of work between the two sections would be relatively 
simple. The first procedural steps in the regulatory process as now 
carried on by the independent commissions would go to the administra
tive section. It would formulate rules, initiate action, investigate com
plaints, hold preliminary hearings, and by a process of sifting and 
selection prepare the formal record of cases which is now prepared in 
practice by the staffs of the commissions. It would, of course, do all the 
purely administrative or sublegislative work now done by the commis
sions--in short all the work which is not essentially judicial in nature. 
The judicial section would sit as an impartial, independent body to make 
decisions affecting the public interest and private rights upon the basis 
of the records and findings presented to it by the administrative section. 
In certain types of cases where the volume of business is large and quick 
and routine action is necessary, the administrative section itself should 
in the first instance decide the cases and issue orders, and the judicial 
section sit as an appellate body to which such decisions could be appealed 
on questions of law. a 

III. HOW FAR THIS THEORY OF REFORM HAS 
ALREADY BEEN PUT INTO EFFECI' 

The theory of administrative reform advanced by the President's 
Committee, and supported by the President,3 has been made efFec
tive with various modifications, during the last few years, in respect 
to several government agencies. This has involved the use of 

1 The sa.me, p. 41. 
• A "Message from the President of the United States of January u, 1937,'' .as 

found in the President's Committee on Administrative Management, Report With 
Special Studies, pp. iii-v, said as to the Committee's entire program, "1 endorse 

, this program and feel confident that it will commend itself to you also with your 
knowledge of government, and to the vast majority of the citizens of the country 
who want and believe in efficient self-government." 
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various methods including: ( 1) failure to appoint a legally required 
commission while leaving an administrator in charge; (2) legisla
tion, as in respect to the Wage and Hour Division in the Depart
ment of Labor, and the Civil Aeronautics Authority; and (3) re
organization. Although in no case has the exact pattern laid down 
by the President's Committee been followed, each of the methods 
named shows strong evidence of being based upon the philosophy 
of executive management. 

A. Failure to Appoint 

The President has never followed the expressed will of the 
Congress regarding the Federal Alcohol Administration. An act 
of 19364 abolished the office of Administrator of this agency (then 
in the Treasury Department), and established an independent 
Federal Alcohol Administration, to be composed of three members 
appointed by the President. These provisions were to take effect 
when a majority of the members of the Administration should 
qualify and take office. As the President has not yet made any 
appointments to this agency, an Administrator in the Treasury, 
responsible to the President, rather than the collegial authority 
required by law, still exercises the functions of the Administration. 

B. Legislation 

Although the Congress was not willing to dispense with the 
collegial type of organization in the case of the Civil Aeronautics 
Authority, it compromised by adding an Administrator. The Au
thority is composed of five members, appointed by the President. It 
is charged with such regulatory and judicial functions as making 
rules and regulations, conducting investigations, issuing certificates 
of convenience and necessity, determining upon applications, grant· 
ing permits, making orders, and the like. The Administrator is 
charged with the functions of promotion and development. In 
other words, an officer directly responsible to the President is 
placed in charge of subordinate policy. 

•Title V of Act of June z6, 1936, 49 Stat. L. 1939, 1964. 
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The Fair Labor Standards Act of 19385 goes even further in the 
direction of the views of the President's Committee. This act is not 
administered by a board or commission, but by a Wage and Hour 
Division in the Department of Labor. At the head of this Division 
is an Administrator appointed by the President, with no limitations 
as to removal. The Administrator is assisted by industry committees 
appointed by himself. Each committee investigates questions con
nected with a specific industry, including minimum wage rates 
and other relevant problems. It also makes recommendations as to 
classifications which are filed with the Administrator. Upon the 
filing of such report the Administrator, after giving due notice and 
opportunity to be heard, issues an order which approves and carries 
into effect the recommendations, if he finds them in accordance with 
law and designed to effect its objects. Under this system of organ
ization, it is clear that the determination of subordinate policy and 
the exercise of legislative, administrative, and quasi-judicial powers 
are lodged ultimately in the President. 

C. Reorganization 

Pursuant to the provisions of the Reorganization Act of 1939,6 

the President abolished the National Bituminous Coal Commission 
and transferred its functions to the Secretary of the Interior "to 
be administered under his direction and supervision by such divi
sion, bureau, or office in the Department of the Interior as the 
Secretary shall determine.m By an order of June x6,S as amended 
by that of July s, 1939,9 the Secretary of the Interior established 
a Bituminous Coal Division, under the charge of a Director. The 
Division is to administer the functions vested in the National 
Bituminous Coal Commission. "The functions administered by the 
aforesaid Division shall be performed by and through its Director, 
who shall exercise all of the power and authority of the Division 
in the premises." 

From the examples given, it is evident that a serious attempt is 

• 52· Stat. L. 1 o6o. 
• Pub. No. I9 1 76 Cong. I sess. 
' Message from the President of the United States transmitting Reorganization 

Plan No. II, 76 Cong. I sess., H. Doc. ~88. 
• No. 1394· 
• No. 1399. 
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being made to substitute the executive management theory of 
regulatory administration for that which has been developed dur
ing the past fifty years. 

If this theory should be put into effect generally, the present
day system of economic regulation would be completely over
turned. Fundamental changes would be made in the type of au
thority administering the regulatory functions. Such changes would 
tend to make regulatory legislative action (which is generally now, 
when rights are involved, taken by orders based on a fact-find
ing) a matter for the discretion of the Executive. As a corollary, 
there would be a weakening of that judicial control which guaran
tees that action affecting rights shall be taken according to proper 
procedure and shall be supported by evidence. Instead of the ad
ministrative situation which exists at present, in which action touch
ing rights must be taken under a judicial or due process procedure, 
there would apparently be ordinary administrative action with 
whatever procedure the administrator might see fit to adopt, since 
under the plan of the President's Committee the judicial section 
would handle only justiciable matters. In other words, it could not 
assist in the formulation of minor policies and regulations through a 
quasi-judicial process. The judicial unit would be confined to two 
major types of activity. ( r) It would pass upon actions already taken 
by the administrative branch to see that they were in accordance 
with the law and the rules and regulations. It would have authority 
to set aside a rule or regulation if that rule or regulation were not in 
accordance with the law, but it would have no authority to set it 
aside on the ground that it represented an unwise, unsound, or ill
considered exercise of the discretionary power vested in the ad
ministrator. (2) It would pass upon controversies between the ad
ministration and the individual, or between two private dispu
tants. 

Such fundamental changes should not be made without the 
fullest knowledge of what they involve. The administrative law of 
a country is a complicated network of economic, political, legal, 
and administrative factors. To disturb one may disturb many. 
Every proposed change should be subjected to thorough analysis 
and criticism. 
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IV. ANALYSIS AND CRITICISM OF lHE EXECUTIVE 
MANAGEMENT THEORY 

The executive management theory• will be examined from the 
viewpoints of: (x.) administrative and; legal technique; and (2) 
broad public policy. 

A. The Viewpoint of Administrative and Legal Technique 

Any critical technical analysis of the proposals which were ad
vanced by the President's Committee on Administrative Manage
ment and which have been to a greater or less extent embodied 
in recent statutes should start with the types of action performed 
by the independent regulatory boards and commissions. This is 
necessary because, as has been shown previously, the nature of 
the actions performed by any authority must to a large extent govern 
its organization, its relationship to the executive, the forms of 
administrative action that it should employ, its types of procedure, 
the methods by which its actions are enforced, and the types of con
trol that are applicable. 

The independent regulatory boards and commissions take their 
chief actions which affect individuals by: (I) making rules and 
regulations; ( 2) carrying out investigations; ( 3) prosecuting cases 
that come before them; and (4) issuing orders. The fundamental 
questions that should be raised in respect to these actions are: 
whether they should be taken by a single administ~ator or by a 
board or co111mission; whether they are of such a nature as to re
quire a separation of functions; and whether such actions should 
be subjected to any particular type of control. 

1. Issuing rules and regulations 

Rules and regulations which are issued by the authorities in 
charge of economic regulation fall into two main classes: (I) pro
cedural and ( 2) substantive. 

a. Procedural rules !lmd regulations. Procedural rules and regula
tions have to do with the procedure in conducting cases before the 
regulatory authority itself. They implement and supplement 
statutory provisions not only for the purpose of guaranteeing due 
process of law, but also for that of faci~itating procedure and mak-
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ing it plain to contestants how to conduct their cases before the 
authority. There is every reason to believe that rules of procedure 
can best be formulated, as at present, by preliminary consultation 
with those concerned; preparation of a preliminary draft by sub
ordinate administrative and legal agents of each authority; dis
cussion, revision, and final promulgation by the members of the 
regulatory authority. 

The types of cases handled by the various regulatory agencies 
are so different that some differences in procedure are evidently 
necessary. Those charged with handling the special types of cases 
are in the best position to know and understand what procedures 
will make for the most inexpensive and easy flow of business under 
the laws that they are administering. Whether or not there can and 
should be a greater degree of unity amid variety is a question that 
can probably be answered better in the near future than it can be 
at present, for there will soon be available the results of the studies 
now being conducted by the government departments and agencies 
themselves and those made by the Attorney General's Committee 
on Procedure. In case a rather uniform system of procedure is 
found to be theoretically possible, the question still remains as to 
how it should be made effective: by joint action of the authorities 
themselves, by congressional action, or by presidential action after 
consultation and agreement. 

b. Substantive rules and regulations. The assumption of the 
President's Committee seems to be that the substantive rules and 
regulations of regulatory agencies involve executive policy and 
should therefore be subject to executive control. Such is not the case. 
These rules and regulations are legislative in nature. They are 
issued under delegated legislative power. They implement or sup
plement the law by developing the principles which the legislature 
has already established. They interpret the law and fill in details 
to make it directly applicable in the dealings of the government 
with the individual. For this work a collegial rather than a single 
administrator is best, since a board or commission can look at the 
matter, like the legislature itself, from various viewpoints. There 
is less possibility that special interests will obtain a controlling in
fluence over several men than over one. No question of separation 
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of powers arises in the making of substantive rules and regu
lationll, since the act is purely legislative and no judicial functions 
are involved. Even when the processes employed resemble judi
cial procedures, this does not alter the legislative nature of the 
act. 

In so far as minor details of policy are determined by rules and 
regulations, it appears reasonable to leave such details to the au
thority which is charged with the regulatory process. This subject 
will be discussed later. 

Rules and regulations are not enforced as such. It is only when 
they are violated in a concrete case that the question of enforcement 
arises. They are enforced as the laws themselves are, usually by the 
Attorney General acting through the courts. The President has 
the same relationship to the enforcement of rules and regulations 
that he has to the enforcement of law. 

Control over rules and regulations is exercised for two chief 
purposes: ( I) to keep rules and regulations immediately in line 
with congressional policy; and (2) to hold them within the general 
limits of law. 

r. Congressional policy is expressed and defined in its broad 
outlines by statute; but the minor details are provided by rules 
and regulations. Since these are made under delegated legislative 
power, control over them, from the standpoint of policy, is basically 
exercised by the Congress. It is a mistaken concept of our entire 
federal system, and particularly of the separation of powers, which 
assumes that the determination of policy should belong to the 
Executive. The debates upon the Constitution at the time of its 
adoption, the terms of that instrument, and innumerable judicial 
decisions, have long ago established the.fact that the determination 
of policy is a legislative function.10 In practice, and in constitutional 
principle, Congress, rather than the Executive, makes policies; 
Congress, rather than the Executive, delegates matters of detail to 
administrative agents and agencies; and Congress, as well as the 

'"See James Madison's Debates in the Federal Con<Oention of 1787, especially the 
debates of June 1 to June 4; the Constitution of the United States, particularly 
the final paragraph of Art. I, Sec. 8; Continental Illinois National Bank flit Trust 
Co. v. Chicago, Rock Island & Pacific Ry. Co., 71. F. (zd) 443, a:ff. 294 U.S. 
648; Schechter v. United States, 295 U.S. 495; Panatn~~ Refining Co. v. Ryan, 
'1.93 u.s. 388. 
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Executive, sees to it that the delegation thus made is employed to 
further the original policies. 

Several methods are used by Congress in controlling the making 
of rules and regulations as to policy. Thus, in most instances it re
quires that rules and regulations made under specified statutes shall 
be published in the Federal Register. In matters of particular im
portance or difliculty, it sometimes requires that rules and regula
tions shall be laid before Congress for a fixed period prior to their 
becoming effective. It may provide that the rules and regulations 
issued under a given statute shall not go into effect until a specified 
period after publication. By all these methods Congress may obtain 
a knowledge of the manner in which the powers which it delegates 
are used; and if it is dissatisfied it can alter the terms of the dele
gation, withdraw it, or legislate on the crucial points. Even the 
veto of the President cannot prevent action which a large propor
tion of the members of Congress is determined to take in order 
to control policy. 

2. Control to hold rules and regulations within the limits of law 
is exercised by the courts through several different methods, always 
when appropriate cases come before them. They may pass upon the 
constitutionality of the original grant of rule-making power by the 
legislature. They may decide whether an agency has acted beyond 
the scope of its powers under the law; whether it has followed the 
statutory procedure, if any, for the taking of particular action; or 
whether it has abused its powers. Control of this type is, and must 
be, not executive but judicial in nature. 

Since policy in respect to rules and regulations is properly con
trolled by Congress, and legality by the courts, there is no place for 
executive control over this function. 

2. Investigations 

Investigations are made by the independent regulatory author
ities under several conditions. Some investigations are carried on 
for the information of the legislature. Some are made upon the 
complaint of one deeming himself injured by unlawful acts of a 
carrier or other regulated person, business, or economic entity. 
Some are initiated by the regulatory authority itself, in case of 
suspected unlawful action. Except for those undertaken in order 
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to obtain information requested by Congress or needed by the 
agency, investigations are generally made for the purpose of decid
ing whether or not to take steps against persons suspected of unlaw
ful acts. 

It is clearly inappropriate for the Executive to control investiga
tions generally. His power could not extend to those ordered by 
Congress, unless by special legislative mandate. It should not 
extend to others, for obvious reasons. If it did so extend, the charge 
would often be made that a given investigation had been instituted 
or discontinued for political motives; and at t~mes such a charge 
might have some basis in fact. Freedom from executive control 
in respect to administrative and regulatory investigations is as neces
sary for honest and unbiased administrative activities as it is in 
respect to the investigations of a grand jury. 

When the Executive feels the need of obtaining information not 
available through the ordinary channels, he may ask Congress to 
make an appropriation for the purpose of carrying on a special in
vestigation. If Congress grants this request, the investigation can 
be made without any real or apparent manipulation of administra
tive agencies for personal political objectives. So delicate is the bal
ance here that even an executive order to a regulatory administrative 
agency, requiring greater or less vigor in the making of a given 
investigation in a controversial field, is likely to be interpreted as 
an act of partisan politics. Unless it appears clearly necessary as a 
part of the executive function of seeing that the laws are carried 
out, such an order should not be given. 

A type of investigation which has not yet been mentioned is that 
made by the regulatory authority in order to determine whether 
to issue new rules and regulations or to issue new orders of a general 
nature. Such investigations, like those of the legislature for similar 
purposes, are a preliminary to legislative action. They should hence 
be free from both executive and judicial control. 

It should be emphasized that the work of investigation is not in 
itself a special function. It is an activity carried on to further a 
legislative function or a judicial function. Often it has no meaning 
except as part of a larger activity. In connection with regulation, 
especially, investigation cannot and should not be separated from 
other phases of the process. 
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There is no need for the enforcement of investigations, as if they 
were orders or other acts commanding action. Any enforcement 
provisions which may exist deal with powers to subpoena witnesses, 
require the production of evidence, etc., but do not imply the mean
ingless conception of enforcing investigations. 

3. The prosecution of cases 

Those who advocate the executive management theory of ad
ministration are much concerned because in connection with certain 
administrative acts the work of prosecution is combined with that 
of adjudication. Such persons overlook the fact that this situation 
obtains in respect to only a few kinds of administrative action, and 
that even where it is present, rights are seldom endangered. Ob
viously, it does not exist in connection with rules and regulations or 
investigations. Since orders are of several types, it is necessary to 
ask which types, if any, justify uneasiness as to the combination of 
prosecuting activities with ad judi cation. 

In respect to legislative regulatory orders, there can be no such 
thing as prosecution. In fixing a rate schedule, a wage schedule, a 
type of service, a valuation, forms of accounting, forms of reports, 
etc., prosecution is no part of the picture. The hearing is not held 
for the purpose of convicting anyone or even of contesting rights, 
but for that of establishing a course for future action. 

Procedural orders, which are issued for the purpose of furthering 
an investigation or facilitating the conduct of a case, do not in
volve prosecution. There is no place for prosecution in the making 
of orders regarding declarations and designations, or of most orders 
in respect to licenses and permits. The same is true of administrative 
controlling orders, and generally of negative orders. 

The question of prosecution arises, or appears to arise, chiefly in 
respect to: ( 1) reparation orders; ( 2) injunctive and command 
orders; and (3) certain orders suspending or revoking licenses be
cause of violations of law or rules and regulations. Each class named 
must be considered separately. 

a .. Reparation orders. The reparation orders which are issued by 
regulatory authorities (the chief subject of the present study) are 
not an immediate or direct feature of the regulatory activity. They 
are, strictly speaking, acts of adjudication which are performed by 
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regulatory agencies because such agencies possess relevant informa- · 
tion and special skills. To use a familiar example: the law requires 
rates charged by railways to be reasonable and non-discriminatory. 
If an individual feels that he has been in jured by an unreasonable 
or discriminatory rate, he complains to the Interstate Commerce 
Commission. The Commission ·makes an investigation and holds 
a hearing at which both the individual and the carrier present their 
sides of the case. If the Commission finds that in jury has been done 
and that reparation should be made, it so orders. In final analysis, 
it is merely deciding a case between two individuals. It is not prose
cuting any more than the district court does if a similar case is 
taken to it under the law.11 The same thing is true of all other 
reparation orders. 

b. Injunctive and com11'1M'/,d orders. Injunctive and other com
mand orders present a different picture. There is no doubt that the 
problem of prosecutor-judge may arise in respect to orders of this 
type, such as are issued by several authorities.12 This occurs when 
an administrative agency, such as the Federal Trade Commission, 
makes investigations and holds hearings for the purpose of deter
mining whether an individual complained of has done wrong. The 
attorneys of the Commission bring evidence before it, in the attempt 
to prove illegal action on the part of the respondent. The latter 
brings evidence in his own defense. There may be pleadings on 
both sides. As the result of the hearing, the Commission may issue 
a cease and desist order. 

At first sight, this procedure seems unfair to the respondent. Here 
is a definite instance where the agents of the Commission prosecute, 
and the Commission judges. Should there not be a separation of 
prosecution and adjudication, lest partiality lead to injustice? 

Before answering this question, certain relevant points should be 
considered. The first is that the hearing is only a single phase of an 
almost continuous work of investigation. It represents, not the 
desire to win a case for the Commission, but the result of a checking 

11 See 49 U.S.C. 9> which provides that a person may elect whether to bring 
the case in a district court or bring a complaint before the Interstate Commerce 
Commission. 

"F. F. Blachly, "Work Ma.terials on Administrative Action and Procedure" 
(manuscript). 
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and sifting process that is directed constantly toward the administra
tion and enforcement of the law. The second is the complexity of 
the problems involved. The single individual, and even the court, 
cannot know so well as the Commission can the significance and 
weight of a given action. The third is that the cease and desist 
order, or other injunctive and command order, is issued as a part of 
the regulatory process. The hearing, and the investigations behind 
the hearing, clarify situations left indefinite by the law. The fourth 
is that in this instance and in practically every other instance where 
prosecution and adjudication are performed by the same agency, 
they are not performed by the same individuals. Attorneys, field 
agents, trial examiners, etc., prepare the evidence and present it at 
the hearing. The amazingly small percentage of cases taken to the 
courts after such hearings is in itself strong evidence that the author
ity whkh adjudicates has no undue bias in favor of its agents who 
prosecute. The fifth is that review of the cease and desist order can 
be had in the circuit court of appeals-a guarantee against arbitrary, 
willful, or biased action by the Commission. The sixth is that the 
courts, not only under the new Federal Trade Commission Act, 
but under other similar acts, have repeatedly upheld the cease and 
desist order procedure.18 To tear apart a closely woven fabric of 
regulatory activities fully protected by legal safeguards, because 
of a theoretical disapprobation of combined functions, seems both 
unnecessary and reckless. The present system needs little change in 
order to separate prosecution from adjudication, so long as the com
bination serves a useful purpose without invading guaranteed rights. 

c. Orders suspending or revoking licenses. In cases involving the 
suspension or revocation of a license for violation of law, rules, 
regulations, orders, or requirements, the activity of prosecution 
often appears to be combined with that of adjudication. The author
ity which issues the license finds (usually after some sort of hearing) 
that there is cause for suspending or revoking it, and acts accord
ingly. In all instances of this kind, there should probably be some 
provision for hearing, order, and judicial review, the review to be on 

11 Southern Pacific Co. v. Interstate Commerce Commission, 2.19 U.S. 433; 
Federal Trade Commission v. A. Mclean&' Son, 84 F. (zd) 910, cert. den. 2.99 
U.S. 590; Federal Trade Commission v. F. A. Martoccio Co., 87 F. (zd) 561, 
cert. den. 301 U.S. 691. 
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questions of abuse of power and relation between the evidence and 
the finding. It is by no means clear, however, that the licensing ac
tivity should be separated into "administrative'' and "judicial" 
aspects, or that persons whose activities are controlled by licenses 
would obtain any benefits from such a separation. Likewise, it is not 
clear that the prosecuting aspect should or could be separated from 
the adjudicating aspect of this activity. Control by license, through 
its very nature, involves a great deal of discretion. If the discretion 
is not abused, and if administrative procedures are devised which 
will protect not only the rights, but so far as possible the interests, 
of the person who holds the license, substantial justice is done. 

If the foregoing analysis is correct, there are relatively few in
stances where the independent regulatory boards and commissions 
exercise a prosecuting function in connection with their main activi
ties. The question of separating the functions of prosecution and ad
judication, therefore, seldom arises in a practical way. Where prose· 
cution and adjudication are in the same hands, there appear to be 
sound reasons for continuing the mixture of functions and permit
ting appeal to the courts to ensure regularity and to prevent abuses. 

4· The use of orders in ad1'111imstration 

It has been shown in earlier chapters that the regulatory boards 
and commissions take most of their formal actions, affecting third 
parties, by means of statutory orders. The question must be asked 
whether the proponents of executive management are justified in 
regarding the present procedure for issuing orders as a mixtUre of 
powers which ought to be separated, with executive control over all 
except the judicial power. The answer to this question, as well as 
related questions of control, enforcement, and the like, must depend 
upon several factors. 

a; The factor of judicial power. In the first place, the making of 
a considerable number of orders does not involve judicial power. 
To such orders the charge as to mixture of powers cannot apply. 

Legislative regulatory orders are made under delegated legisla
tive power and involve only this type of power. Although they are 
often issued under a quasi-judicial procedure, such procedure is em
ployed solely for the purpose of decidin.g the content and scope of 
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the proposed order, and not at all for the purpose of determining 
contested rights of individuals. Although persons having different 
interests may be heard, and such persons may even be called parties, 
they are not parties in any real sense. In holding hearings for the 
purpose of deciding upon a rate schedule, for example, the Inter
state Commerce Commission may hear its own experts, representa
tives of the carriers who may be affected, and representatives of the 
public; but none of those heard have any rights which can be ad
judicated at the hearing.14 

Orders of the legislative regulatory type are made as a part of 
the work of administering and developing in detail a general policy 
laid down by the legislature. The formulation of policy is thus a 
part of the work of delegated legislation. 

A few further considerations may be mentioned in connection 
with orders of a legislative regulatory nature. 

Because such orders are inherently legislative, in issuing them a 
board or commission form of organization such as usually exists at 
present is preferable to a single administrator. To place the making 
of these orders in a department with a single head responsible to 
the President might leave the way open for arbitrary partisan action, 
or at least a color of such action. This would rightly lead to dis
satisfaction which would not be cured even by a finding of a court 
that the head of the department or administrator had acted within 
his powers. 

An important aspect of the lack of parties, mentioned above, is 
the fact that the regulatory agency, although it may be called a party 
at the hearings and in cases that subsequently arise, is not concerned 
to defeat the others who may be heard. It represents the public in
terest, which may be as well served by sustaining the contentions 
of those regulated as by denying them. It is in no sense a con
testant, but an impartial legislative authority finding and receiving 
evidence upon which to base future action. By following a regular 
procedure, usually before trial examiners, there is opportunity for 
all sides of the question to be discussed. 

"If the schedule finally adopted by order should prove to be confiscatory, the 
question of rights will arise. It cannot, however, arise in a judicial sense when no 
action has been taken by the Commission. 
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It is important to note that, even after holding hearings, the ad
ministrative body is not bound, as is a court, to make a decision or to 
issue an order. 

In respect to such orders, therefore, the problem of the relation
ship of the judicial authority to the admini~trative authority does 
not arise, since the issuing of the 0rder is not a judicial act. 

In issuing certain orders regarding joint rates, etc., the problem 
of the regulatory authority is actually one of management rather 
than of regulation in the usual sense, although its orders for this 
purpose are legislative in nature. This happens when, as under the 
Interstate Commerce Act of 1920, the authority is required to regu
late the rates of competing carriers in such a way as to preserve all 
said carriers. The legislative nature of the orders under discussion, 
which is acknowledged by the courts, does not withdraw th!'!m 
from judicial control if they are ultra vires, constitute abuses of 
power, or violate the constitutional requirement of due process of 
law. Due process of law, as defined by the courts, in this connection, 
demands that a legislative regulatory order shall be made after a 
fact-finding supported by evidence, and that the facts found shall be 
the basis of the order. It would be impossible for the President to con
trol such orders without doing violence to the whole concept of due 
process of law. A sound system of administration demands that there 
shall be no interference by higher authorities with action that is based 
upon a proper fact-finding supported by evidence; otherwise a fact
finding loses its significance, and arbitrary discretion may easily be 
substituted for it. Even the courts can seldom interfere with such 
fact-finding if there has been a proper procedure including the 
requisite basis of evidence. 

Should the enforcement of regulatory legislative orders be differ
ent from that now in use? These orders are not of such a nature 
that they can be enforced by the President. When enforcement is 
r~quired, this is at present usually a matter for the courts to handle, 
and from what has been said the conclusion is obvious that it should 
remain such. 

Procedural orders are issued for the purpose of furthering an 
investigation or conducting a case. They may be issued by any type of 
authority that is conducting such activit,ies. These orders are strictly 
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administrative in nature and seldom directly affect rights and 
duties. As a result no problems arise in respect to the proper type of 
authority for issuing such orders, the type of relationship that 
should obtain between the issuing authority and the executive, or the 
type of enforcement. 

Administrative controlling orders are issued in connection with 
purely administrative functions; hence no problems in respect to 
organization, relationship, controls, or enforcement can arise. 

Orders in re declarations and designations are either legislative 
or judicial, according to whether general classes are set up, or 
whether a specific individual is placed within a class after a hear
ing and upon the evidence. In so far as such orders are legislative in 
nature, the same theory should obtain as in respect to legislative 
orders establishing rules and regulations. In so far as they are 
judicial, they are made under a "due process of law" procedure 
and controlled by the courts. It is impossible to see how a "judicial 
section" of an agency could handle them better or differently. 

b. The factor of separation of powers. In the second place, it is 
not necessary to assume a priori that there should be a separation of 
administrative from judicial powers even in connection with the 
issuance of orders that are clearly judicial in nature. These orders 
will be examined briefly, with the purpose of evaluating the con
tention of the believers in executive management that such a 
separation should be made. 

(I) Injunctive and command orders. Injunctive and command 
orders take two chief forms: 

(a) Where after an investigation and a hearing a person is held 
to be in violation of the law, and an order is issued requiring com
pliance with the law or enjoining disobedience thereto. 

(b) Where the order is combined with some other order, such as 
a rate or reparation order. 

In the first form, which is employed by the Federal Trade Com
mission, the regulatory authority, after investigation on its own 
initiative or upon complaint of an injured individual, issues a com
plaint and cites the person complained of to appear before it to show 
cause why a cease and desist order should not be issued against him. 
At the hearing the Commission's staff submits evidence regarding 
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the violation of law. The law administered by the Federal Trade 
Commission is so general in nature, making unfair or discriminatory 
practices illegal without defining such practices, that one of two 
things must be done in order to make it applicable to concrete 
illegal practices. The Federal Trade Commission, or other authority 
operating under a similar law, would either have to implement the 
law by rules and regulations stating in detail what constitutes un
fair methods of competition or discrimination, or else it would have 
to determine what are unfair methods of competition or discrimina
tory practices when deciding concrete cases. 

Owing to the decision of the Supreme Court in the Gratz case 
that what is an unfair method of competition is a question for the 
courts and not the Commission, and that unfair competition is only 
that deemed unfair at common law, the Commission has been unable 
to implement the law by rule and regulation in order to say just 
what actions are violations of law.15 The result has largely been that 
sublegislation as to what are unfair methods of competition and 
discriminatory practices has been developed case by case, in its 
orders. 

In respect to such orders the assertion may be made with fair
ness that there are combined in the same authority the functions of 
investigation, prosecution, sublegislation (at the time of deciding 
cases), and the judicial function of issuing a cease and desist order. 
This is an unfortunate mixture of powers and functions which should 
be eliminated as far as possible; although it is only just to the 
Federal Trade Commission to remar)r that its organization and pro
cedures are such as to minimize the dangers involved. The same 
thing may be said of other administrative agencies which exercise 
combined powers; they are eager, even anxious, to establish proc
esses which safeguard the individual as well as the general public 
interest; and for the most part they have been remarkably successful 
in doing so. 

,. Federal Trade Commission v. Gratz, 2.53 U.S. 4u. It is true that trade 
practice conferences were initiated in 1919 the object of which was to afford to a 
representative group in any industry an opportunity collectively to formulate 
and voluntarily to adopt, under the aegis of the Commission, rules expressing 
common conceptions of fair trade practices. Such rules, however, cannot be con
sidered as having the force and effect of law. · 
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In improving the situation of the Federal Trade Commission, 
any one of several methods might be chosen, although it should 
never be forgotten that a certain margin of power must be left with 
the Commission, to be utilized when clever minds discover new 
ways of being unfair. Congress, acting under its power to regulate 
interstate commerce and informed by the experience of the Com
mission, might define unfair methods of competition and discrimina
tory practices to include many things never dreamed of by the com
mon law. It might prefer to establish more general but clearly de
fined statutory outlines of policy and delegations of power, leaving 
the Commission to do its work of regulation in freedom from the 
handicap of obsolescent concepts of economic justice. It might make 
the Commission an investigatory and prosecuting body, with or 
without statutory power to make rules and regulations defining un
fair methods and discriminatory practices, but without the power to 
decide cases, which would go to a special legislative administrative 
tribunal and, on appeal, to the regular courts. 

The second group of instances, namely, those in which an order 
of some other type is combined with an order of the injunctive or 
command type, presents no special problems. If, for example, a 
rate schedule is embodied in an order, and the order is accom
panied by another en joining the use of any rates save those provided 
in the schedule, the situation is relatively simple. Both orders are 
subject to controls which have been explained already. There seems 
to be no place for executive intervention, since, as was shown, it is 
not appropriate to the legislative act (the order embodying the 
rate schedule) and is not even proposed in connection with the judi
cial act. There is likewise no logical reason for separating the two 
acts, and insisting that since the legislative order has administrative 
characteristics which do not appear in the judicial order, executive 
and administrative controls ought to be applied to the former but 
not to the latter. The controls already existing are sufficient, and any 
others would be merely cumbersome. 

( 2) Reparation or analogous orders. Reparation or analogous 
orders include reparation for injury done, orders for the payment 
of money, and certain awards of a monetary nature. They are judi
cial in nature. The regulatory authority neither investigates, prose-
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cutes, nor acts in a sublegislative capacity. It merely decides a con
troversy between two individuals just as a court might. In so doing, 
it does not exercise a mixture of powers. There seems to be no 
reason to expect fairer or more judicial action from "administrative 
sections" than from the agencies which now issue reparation and 
analogous orders. It has been shown above that some type of judi
cial appeal from these orders is possible; and for obvious reasons 
this possibility should remain open. 

(3) Penalty orders. Penalty orders inflict some sort of non
monetary punishment or forfeiture of privilege, and so on, for. 
violations of law, rules and regulations, orders, or the conditions 
and requirements laid down in a grant, license, permit, etc. The 
penalty may be suspension, expulsion, removal from office, closing 
of the mail to the use of an individual, exclusion of products from 
entrance into the country, and so forth. Penalty orders are judicial 
or administrative in nature. The law, order, rule, regulation, grant, 
license, or the like, has laid ·down the conditions that are to be 
obeyed. The only question before the regulatory authority is 
whether there has been disobedience. 

It is true that agents of the regulatory authority may present 
evidence to show violation. But the authority or its examiners hear 
and decide on the evidence presented by both sides. They do not 
sublegislate in the process. Moreover, when justiciable rights are 
involved there is a strict judicial control over their actions; and 
even when no such rights exist the procedure is generally devised 
in such a way as to .protect the interests of the individual and to 
avoid all possibility of arbitrary or capricious action. 

( 4) Orders in respect to licenses, privileges, grants, permits, etc. 
An administrative agency may take several different types of ac
tion in respect to licenses, privileges, etc. It may, according to circum
stances, grant or refuse to grant; it may renew or refuse to renew; 
it may amend or refuse to amend; it may suspend, revoke, or cancel. 
It is obvious that all these acts do not have identical significance. 
For this reason the procedure in taking them and the controls over 
them may be different. 

It appears that the original grant, refusal to grant, amending of 
conditions, or refusal to 'amend, is a qiscretionary administrative 
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act unless the legislature has established a specific right to such a 
document upon the fulfillment of certain conditions. If a specific 
right has been established, the question of whether the conditions 
have been fulfilled is evidently judicial in nature. Refusal to renew 
after a license, etc., has once been granted, as well as suspension or 
revocation, would seem judicial in nature if based on charges of 
misconduct or violation of a legal standard, but administrative, if 
based upon considerations of public policy or welfare. If, in the 
former instance, the standard which it is claimed has been violated 
has been laid down by statute, the administrative body has only 
to determine from evidence whether there has or has not been 
conformity. Such action is wholly judicial. If the legal standard 
consists in the rules and regulations established by the regulatory 
authority itself, and charges of violation are brought, the authority 
passes upon cases arising under its own sublegislative action. It 
is not, however, laying down norms of conduct at the same time 
that it is passing upon a case. There is no confusion of legislative 
with judicial action. Moreover, since in most instances there is 
statutory judicial review over all actions of a judicial nature, there 
can be little danger of arbitrary action. 

(5) Negative orders. Negative orders of administrative bodies 
have generally received special treatment by the courts. Until 
recently, such orders have been held to include: determinations 
not to act; refusal to act because of supposed lack of jurisdiction; 
and general negative orders. 

In the determination-not-to-act type of negative order, the 
regulatory authority is asked to take action but, after exercising its 
discretion, it determines that action is unnecessary, would be in
expedient, or might perhaps be illegal. Such a determination is 
generally administrative in nature. As a rule it does not directly 
affect rights. If it does not directly affect rights, it creates no obliga
tion and places no burdens upon an individual; hence there is no 
need for control over it. When it is equivalent to a judicial decision 
denying substantive rights, the case is different. Here the courts 
will intervene to protect such rights, despite the negative form of 
the order. 

A negative order issued because of a supposed lack of jurisdiction 
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does not change in any way a juridical situation. The regulatory 
authority merely believes that it has no power to act ·and there
fore refrains from acting. There is no appeal from such an order, 
unless appeal is granted by statute. 

The general negative order may refuse any relief sought, may 
refuse to reopen a case, etc. Such orders, unless clearly arbitrary, 
have generally been held to be non-reviewable. Some negative 
orders, however, when they have denied substantial rights, have 
been reviewed so that such rights might be protected. 

In a recent and very important opinion/8 Mr. Justice Frank
furter has declared that "any distinction, as such, between 'negative' 
and 'affirmative' orders, as a touchstone of jurisdiction to review 
. . . serves no useful purpose." It appears, therefore, that each 
negative order must be considered as belonging to some other class 
of orders, according to its subject matter. 

S· Summary as to mixture of powers 

This detailed analysis shows that independent boards and com
missions do not constitute "a haphazard deposit of irresponsible 
agencies and uncoordinated powers." They are carrying on a par
ticular kind of activity, the regulatory activity. In doing so they 
take those types of action that are necessary and appropriate to 
their functions. Many of their acts are sublegislative in nature, con
sisting in the issuance of rules and regulations which have the force 
and effect of law. By such acts they fill in the outlines of statutes, 

· as the Congress might have done had it possessed sufficient time and 
technical knowledge. For all important sublegislation of a sub
stantive kind, there is statutory authorization. 

Since the subject matter of sublegislative acts is much the same 
as that of the law itself and supplements and implements the law, 
these authorities are and should be responsible for such acts to 
Congress, rather than to the President. Congress can hold them 
responsible by such methods as: making its delegation of regulatory 
power rather narrow and limited; laying down detailed standards 
and norms for the guidance of the administrative agency; requiring 

"Rochester Telephone Corp. v. U·nitetl States, 307 U.S. ns. See Supporting 
Statement V, pp. z87-301; also Gregory Hanl!:in, "The Fate of the Negative 
Order" (manuscript). 
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publication of rules and regulations in the Federal Register; and 
even providing that rules and regulations must be laid before it for 
approval, or must lie before it a certain number of days before going 
into effect. 

The analysis also shows that (except for special instances where 
the administrative decision is more appropriate) the order is the 
most important form of regulatory action. Orders, which are of 
several distinct types, 17 are employed for the following purposes: 
(I) acts of administration; ( 2) acts legislative in nature but judicial 
in form; (3) acts judicial in nature and form; (4) acts which 
combine the functions of prosecution, legislation, and adjudication. 

I. Acts of administration, which neither impose a general rule 
nor decide as to specific rights or duties, in no way confuse the 
legislative, prosecuting, and judicial functions. 

2. Acts which, although taken in a judicial form, are legislative 
in nature, as orders in respect to rates, prices, accounting, wages 
and hours, pooling arrangements, etc., do not combine legislative, 
prosecuting, and judicial functions. 

3· Acts which are judicial in nature, as the issuance of reparation 
orders, penalty orders, orders in re declarations and designations 
which concern a specific individual, or injunctive and command 
orders made to enforce a specific provision of the law, rules and 
regulations or other orders, do not mingle prosecuting, legislative, 
and judicial functions. 

4· There is undoubtedly a combination of legislative, prosecut
ing, and judicial functions in the issuance of certain injunctive and 
command orders, when the Congress has failed to define its mean
ing, and has also failed to give to the authority which must ad
minister an ambiguous statute the power to make rules and regula
tions which complete and clarify the law. The classical instance of 
an authority placed in this situation is the Federal Trade Commis
sion, which, in holding hearings as to a given practice and issuing 
an order on the basis of the hearings, must of necessity legislate, 
prosecute, and adjudicate at once. To remedy this condition, it is 
not necessary to change the administrative organization and rela
tionships of the Federal Trade Commission, or to redistribute its 

"Supponing Statement V, pp. z87-301. 
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functions between separate administrative and judicial authorities. 
A simple amendment to the law, further defining congressional 
policy and giving the Commission power to issue rules and regula
tions, would make possible an end to the present confusion of func
tions. 

All the actions which are taken by means of the order, except the 
last-named type, are in nature and procedure such that no com
bination of administrative, legislative, prosecuting, and judicial 
functions exists when these actions are performed. The charges to 
this effect, made by the President's Committee, and the accompany
ing recommendations for a redistribution of functions, were based 
on an incomplete analysis of the nature of the specific actions per
formed by the independent boards and commissions. 

Even though it be granted that (with the exceptions noted 
above) the several actions taken by these boards and commissions 
do not involve such a combination of powers as would demand a 
reallocation of functions, some persons may still maintain that with
in each agency there is a combination of functions which makes a 
reallocation necessary or desirable. This problem will be discussed 
in the following part of the present chapter. 

As regards the acts of regulatory agencies which affect the in
dividual directly or indirectly, it has been shown that there are 
adequate controls over such acts, namely, control by Congress itself 
over rules and regulations; and control by the courts over those 
orders which affect individual rights in such a way that a justiciable 

.controversy can arise. To substitute a control by the President over 
rules and regulations would cause him to interfere with the sub
legislative expert authorities, without in any way expediting his 
own functions as Chief Executive. In other words, it would in jure 
the work of the expert agencies and would not benefit that of the 
President. 

B. Public Policy and the Independent Regulatory Agencies 

Those who believe that executive management should replace 
the present type of economic regulation by independent adminis
trative agencies support their position on grounds of public policy. 
They observe, quite accurately, that ma_ny of the most important 



THE EXECUTIVE MANAGEMENT DOCTRINE 169 

problems of present-day economic life, such as the regulation under 
law of transportation, communications, water power, finance, fuel, 
trade and commerce, shipping, the tariff, securities and exchanges, 
and labor relations, are given over to independent and separate 
highly specialized authorities. Hence, they say, there is and can 
be no unity or coherence of policy in respect to the entire field of 
economic regulation. Each authority administers its own policy 
without reference to the policies of other authorities, or to any 
general line of policy. 

It is remarked, further, that whereas the regulatory agencies are 
applying and developing broad economic and social policies, 
they are removed from any effective political control comparable to 
that exercised over other administrative agencies, which are also in 
some measure formulating policy. The independent boards and 
commissions are not tied together in respect to policy by the 
superior executive direction of the President of the United States, 
since he can exercise very little control over them except through 
the power of appointment. If the members of a commission are 
numerous, have staggered terms of office, possess a long tenure, and 
can be removed only for cause, his control is almost negligible. It is 
contended that the President, although elected to carry out and 
enforce certain economic and social policies, is prevented from 
doing so by virtue of the fact that all the important fields of eco
nomic governmental activity are withdrawn from his control. It 
is suggested, therefore, that sublegislation in respect to these 
policies be given over to the heads of departments who may be 
controlled by the President, or to the President himself. 

It is sometimes claimed that centralization of the sublegislative 
function in the President would have certain favorable results. 
The regulations of a substantive nature promulgated by the Presi
dent would have a higher sanction than those issued by an adminis
trative authority. Presidential sublegislation would also free the 
regulatory authority from the position of being at the same time 
the maker and the enforcer of the law. A rule or regulation issued 
by the supreme administrative authority, the President, governing 
the actions of a regulatory authority, would have a more compelling 
force upon such authority than a rule issued by itself, even if ' 



170 FEDERAL REGULATORY ACTION AND CONTROL 

it is bound by law to obey its own rules and regulations. The possi
bility is always present that the regulatory authority may change its 
rules and regulations in order to make them coincide with its par
ticular philosophy or to meet the exigencies of a concrete situation. 
If the regulations under which an authority acts are made by the 
President, the regulatory authority is placed in its proper position, 
that of an administrator acting under superior direction. 

In respect to procedural rules and regulations, it is claimed 
that if the President were able to make these, he could bring about 
a very desirable uniformity among the different agencies. This 
would tend to simplify and standardize procedure, thus tending to 
expedite hearings, guarantee a better process, and give litigants and 
their attorneys a better chance than they have at present to know 
what their rights are and the methods by which to obtain them. 

Although these theoretical arguments for executive management 
within the field of policy are seductive, there are even stronger 
arguments on the other side. In the first place, the President is not 
and cannot be, under our Constitution, the general policy-determin
ing agency of the federal government, despite the authority which 
he possesses in foreign relations and other specific fields. In his 
messages to Congress he may suggest policies, and he possesses a 
limited veto power; but in the last analysis Congress can determine 
policy within the field of its constitutional powers. 

Since the activities of the regulatory boards and commissions are 
largely legislative in nature, control over these activities belongs 
primarily to the legislature, and in appropriate cases to the courts. 
It is hardly possible to detach from the closely woven fabric of 
subsidiary functions, forming the pattern known as the regulatory 
function, a single thread which should be in the hands o£ the 
executive. It is Congress that should organize the regulatory bodies, 
distribute functions among their various organs, and hold them 
responsible; for the simple reason that their basic activities are 
not either judicial or administrative, but consist in the formulation 
and amendment of rules which are actually a part of the law, or 
the issuing of orders legislative in nature. This work could be done 
by Congress itself, and the fact that Congress chooses to place it in 
the hands of a special regulatory agency poes not alter the fact that 
the duties of such an agency are principally legislative. 
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Possibly those who desire to place the administration and policy 
of such bodies under executive control are interested less in sub
legislation than in such matters as decisions to prosecute or not to 
prosecute, to expedite the handling of cases, to regulate '"·ith a light 
hand on the rein or with a heavy pull on the bit. These persons 
make the mistake of supposing that executive policy should be re
flected in the every-day enforcement of the law, and the even 
greater mistake of looking upon the Executive in the United States 
as the authority charged with the determination of policy. It is con
ceivable that an arrangement such as they propose would enable the 
E..xecutive to obtain the passage of rules and regulations reflecting 
his own views; but this would mean government by men rather 
than by law, and sublegislation controlled by an almost untouchable 
Executive rather than by Congress and the courts. 

To the contention that large fields of public policy are dominated 
and controlled by the regulatory boards and commissions, the an
swer is that they should be. Legislative policies as to transporta
tion, communication, shipping, public waters, labor relations, and 
the like, are of such a nature as to require consistent, flexible, in
formed, intelligent, and developing administration over long 
periods of time. Administration of this kind should be wholly non
partisan and free from the domination of the party in power. Any 
attempt to make it reflect policy, other than the policy laid down 
by statute, is in essence an attempt to establish partisan or individual 
control of the economic realm involved. 

'With the increasing complexity of our social and economic struc
ture, matters requiring legislation or sublegislation become con
stantly more nun1erous, difficult, and complicated. Under these con
ditions, the determination of sound policy requires thorough and 
continuous investigation, and particularly a regular, systematic 
collection of basic statistical information. The problem of what in
formation to collect through reports and accounts, how to set up 
systems of reporting and accounting for the businesses regulated, 
how to classify information and co-ordinate it so that it will be 
significant in the regulatory process, is not only a problem of 
administration, but likewise one of sublegislation. It is also im
mediately tied in with the so-called judicial activity in respect to 
legislative regulatory orders; for the establishment of rates, wages, 
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etc., depends not merely upon the evidence presented by opposing 
parties but also upon the evidence presented by the government 
through its experts, who appear at the hearings as representatives of 
the public interest, The function of investigation for sublegislative 
purposes cannot be separated from that of investigation for the so
called judicial functions. 

In several instances, successful regulation involves a combination 
of general stability with a capacity for rapid readjustment. In the 
:fields regulated by the Interstate Commerce Commission, the Fed
eral Power Commission, the Maritime Commission, the Board of 
Governors of the Federal Reserve System, the Federal Communi
cations Commission, and the Securities and Exchange Commission, 
the element of stability is particularly necessary, since these agencies 
are dealing with long-time operations and processes. The long-time 
policy which Congress is seeking to develop through the work of 
these authorities should not be disturbed by changes of administra
tion. 

Within the long-time policy, t~ere is the need for a process of 
continuous readjustment. This is effected by the activities of making 
rules and regulations and of issuing regulatory legislative orders, 
both of which have the force of law. It should be pointed out that 
in many instances it is impossible to separate a specific act from 
the determination of policy. The establishment of a rate level by 
an order, or the granting of a certificate of convenience and neces
sity, may have wide repercussions in respect to detailed rail
road rates, stocks, bonds, the welfare or convenience of the public, 
and the location of business. Under recent transportation laws, the 
Interstate Commerce Commission is required to further and sup
port several different types of transportation. A determination re
garding distribution of a joint rate may involve the financial in
tegrity of a railway system, or its ability to borrow money for 
future developments. It is the expert agency, rather than the Ex
ecutive with his other heavy burdens, that should decide such sub
ordinate but important questions of policy. 

No matter how detailed rules and regulations issued by the 
President might be, there must remain a very large field of activity 
where no general rules and regulations ,are applicable. This is the 
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field of the regulatory order and of administrative discretion. From 
what has just been said it is evident that policy is formulated in 
other ways than by the rule and regulation. A number of specific 
decisions along a certain line may constitute a larger and more sig
nificant policy than is laid down by a rule or regulation. In fact, 
perhaps the most significant policy that is developed by regulatory 
authorities is made by orders. If it is desirable to give the President 
control over policy, he should therefore be given control over the 
regulatory order as well as over rules and regulations-an impos
sibility for several reasons, including the fact that such control 
would not always constitute due process of law. 

If any type of control were given by Congress to the President 
or heads of departments over regulatory orders affecting guar
anteed rights, undoubtedly both the law and the courts would re
quire them to exercise it by the same due process of law procedure 
that is now held necessary for the exercise of this function by the 
regulatory boards and commissions, namely, an order based on a 
finding of fact from evidence. In such cases, therefore, the Presi
dent's policy or that of heads of departments would be limited to the 
results of a fact-finding instead of being based on discretion. There 
would be no real executive control, but merely a transfer of func
tions. 

There is little validity in the argument that the sublegislative 
function should be centralized in the President in order to co-ordi
nate and unify public policy. In few instances is there any conflict 
between different regulatory authorities.18 This is due to the fact 
that their fields of action are fundamentally different. 

It has been indicated above that in the matter of regulation, ex
pert knowledge is necessary. A further argument for leaving the 
sublegislative and regulatory function where it is points to the fact 
that through concrete contacts with thousands of economic situa
tions, the regulatory authorities develop a high degree of expert
ness in their work. Heads of departments are usually appointed for 

18 There are a few exceptions as to this in re the Federal Power Commission and 
the Securities and Exchange Commission. See Investigation of Executive Agencies 
of the Government, Preliminary Report of the Select Committee to Investigate 
the Executive Agencies of the Government, S. Rept. 1275, 75 Cong. 1 sess., pp. 
337, 765. 
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political reasons, and their periods of service are, on the average, 
relatively short. This means that they are unsuited to the regulation 
of economic situations demanding expert knowledge and long-time 
consistent treatment. 

Whether Congr~ss could delegate as wide power to the President 
or to heads of departments as is given to the regulatory boards 
and commissions is a serious question. Rate-making, for example, 
has been declared by the courts to be a legislative function. Accord
ing to the rule of the Schechter case, a legislative function can be 
exercised by the President only under strict and clear limitations 
of law. The same rule applies to the heads of departments, who 
are assistants of the President. In the relationship of Congress to 
the regulatory boards and commissions, which are arms of Congress 
doing work which Congress could do under the Constitution and 
not a separate and co-ordinate branch of government, the doctrine 
of separation of powers does not apply in quite the same manner 
that it does in the relationship of Congress to the President. · 

For the formulation of policy a board has many advantages over 
a single executive or administrative officer. In a board, all sides of 
the problem are likely to be considered; there will be deliberation 
and discussion; different interests will be represented; action will 
not be so hasty as that of a busy administrator trying to clear his 
desk. A collegial authority is less subject to the pressure of special 
interests than is a single administrator, for each member of a board 
or commission can thwart such pressure by the claim that his col
leagues refuse to respond favorably. Since no such way of escape 
is open to the single administrator, the pressure brought upon him 
may be so intense as to counterbalance any advantages in speed, 
efficiency, and unified action, which are sometimes claimed as char
acteristics of action by one man. 

Those who believe in retaining the present system, with constant 
care to improve it, argue that in respect to the regulation of various 
spheres of economic life we are still in a period of experimentation, 
a process of trial and error; and that consequently no detailed policy 
can be laid down, either by Congress or by a commission, too much 
in advance of the actual handling of the problem. The provisions of 
law must be implemented gradually by ~he regulatory authority, as 
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the result of experience. Such implementation takes place not only 
through rules and regulations, but also through regulatory orders. 
These two different types of action are parts of one administrative 
process, and there seems no reason for placing them in the hands of 
separate authorities. 

Implementation should be flexible. If it does not meet the needs 
of the situation, it should be altered. Moreover, new legal and 
judicial standards must be given prompt consideration, and the 
necessary changes made in order that these standards shall prevail. 
This work of adjustment can be done far better by the authority 
which administers a given field than by an Executive whose thought 
must be given to principle rather than to detail. The successful in
tegration of legislative policy and sublegislative policy depends 
to a very large degree upon an intimate knowledge of the problems 
that arise day by day in the administration of law. Those who are 
coping with a special problem develop a high degree of expertness, 
and a detailed knowledge, such as could not be developed either 
by the President or by the busy head of a department. 

In case the President were given the power of sublegislation he 
would have to do one of three things: (I) depend upon the expert 
advice of persons actually carrying on the regulatory activity; ( 2) 
depend upon outside expert advice; (3) depend upon a staff agency 
capable of preparing rules and regulations. 

In case he depends upon the advice of persons actually carrying 
on the regulatory activity, little is gained by the proposed change. 
In case he calls in outside experts, their advice might be very far 
removed from the policy that is gradually being developed by the 
regulatory authority in the settling of concrete cases, and from the 
needs of the situation. In such cases, if the President attempted to 
force this advice upon the regulatory authority, as a standard for 
action, he would substitute an adopted opinion for theirs. It is hard 
to see what would be gained by such a substitution. If the President 
could set up an investigating agency capable of formulating rules 
and regulations, several difficulties would arise. Such an agency 
would have to depend largely upon information furnished either 
by the regulatory authorities or by a special staff of its own. In the 
first case, the change is merely lost motion. In the latter case, the 
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investigating agency would hardly be near enough to the situation 
to formulate regulations appropriate to the actual conditions. If sub
legislation were made without an intimate knowledge of the prac
tical situations that arise, the administration would become clogged 
with useless and unnecessary machinery, or would lack the ma
chinery to carry out its functions effectively. Successful administra
tion depends upon implementation of law based upon reality. 

In the making of rules and regulations, experience· as derived 
from reports, statistics, accounts, investigations, and examinations, 
must always be considered. Close integration between the agencies 
that develop these facts and the authorities which formulate sub
legislation is essential. Thus, rules regarding the structure and 
strength of landing gear for airships might well be made on the 
basis of fact that certain types, makes, structures gave satisfaction 
while others did not. This sort of thing is a matter of detail to 
which no President could attend. In case the President should 
delegate the work of sublegislation, no agency to which it might 
be delegated could be as responsible as the expert board or com
mission, as is evidenced by the results of the delegation of code
making power to the Administrator under the National Industrial 
Recovery Act. 

Further, as has been pointed out, most rules and regulations do 
not involve duties of the type with which the Chief Executive is 
concerned. Those who claim that the sublegislative process should 
be in the hands of the heads of departments or of the President fail 
to realize to what a tremendous extent rules and regulations deal 
with technical details that involve mechanisms, processes, methods, 
types of structure, considerations of time, place, circumstance, 
weights, measures, etc. 

According to the suggestions of the President's Committee, as 
we have seen, a regulatory commission which was placed in a de
partment would be broken up into a judici-al section and an ad
ministrative section. The administrative section would be a bureau 
or division of the department and fully responsible as such to the 
Secretary and to the President. To this section would be given the 
rule-making, administrative, and, in general, policy-determining 
aspects of regulation. 
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The first difficulty encountered in any attempt to separate the 
work of the regulatory authorities into administrative and judicial 
functions is the fact that regulation is a unified activity, which, 
though consisting of legislative, administrative, and judicial ele
ments, cannot be broken up into these elements in any clear-cut way. 
Thus, much of the work of a commission may be classified from 
the viewpoint of internal organization as administrative, whereas 
from the standpoint of government function19 it is a step to a legis
lative or judicial end. The administrative work done in connection 
with the budget, personnel, the keeping of accounts, the preparing 
of reports, the gathering and compilation of statistics, inspections, 
examinations, and so on, is merely ancillary to the chief function of 
regulation. 

To separate the policy-determining function from the so-called 
judicial function is impossible in connection with a legislative regula
tory order which affects guaranteed individual rights, since, al
though the procedure for the making of the order is judicial in 
form, the order itself is legislative in nature and effect. A separation 
of policy from adjudication is possible only in respect to general 
legislative or procedural orders which affect no rights directly, or to 
orders which are definitely judicial and are the result of a "due 
process" type of hearing. In numerous cases where a commission 
is finding facts or making regulatory orders based on the facts 
found, the action is legislative, despite the judicial appearance of the 
procedure. The so-called judicial function in such cases is merely 
an administrative fact-finding upon which to base future action. In 
all such cases the public interest and public policy are inseparable 
from the activity. The presentation of facts by agents of the com
mission is not an act of a party to a judicial proceeding, but an act 
in the service of the public. 

The so-called prosecuting function does not stand by itself, but 
is largely a resultant of the function of investigation, examination, 
the requiring of reports, and so on. In other words, it is a part of 
the regulatory process. 

"See statement of Joseph B. Eastman, Reorganization of the Government 
Agencies, Hearings before the Select Committee on Government Organization on 
S. Z700, 1937, p. 181, 
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The attempt to separate these' functions will lead to unfortunate 
results, especially in the matter of regulatory orders, which cannot 
be handled properly whether they are sent to the judicial section 
because of their form or are left in the administrative section be
cause of their nature. Thus, if the judicial section is given the power 
to pass upon legislative action taken in a judicial form, like rate or
ders, as well as true acts of adjudication, like reparation orders, it 
will be exercising a wide degree of policy determination and will 
perform important sublegislative functions. It may be given the 
duty and power to find the facts and to protect the public interest, 
but it will have no control over the machinery and organization 
which are necessary for that purpose.20 It will, according to the 
President's Committee, have to make its "decisions upon t~e records 
prepared and presented to it by the Administrative Section."'1 Thus, 
although passing on questions of public policy, it will have no in
formation upon which to base its decision except that furnished to 
it by the administrative section and that brought out in the hearing. 
The judicial section, when acting to formulate subordinate matters 
of policy, might be unwilling, and properly should be unwilling, to 
accept statistics and other factual material presented to it by a 
-statistical unit under political control. It might convincingly say: 
We need the facts as developed by statistics and reports which we 
consider relevant, and which have been collected and classified by 
our own investigators, examiners, and statistical staffs, who are 
appointed by us and in whom we feel confidence. We cannot accept 
statistics gathered on the basis of an analysis that is irrelevant, that 
does not furnish the necessary information, or that is made by em
ployees of a political department. ·In other words, a separation of 
judicial and administrative functions would operate in this case 
against the public interest. 

If the judicial section were required to make its finding of fact 
on the evidence presented, and forbidden to seek information by 
means of its own agents, again the public interest would suffer. Im
portant questions of subordinate policy would be decided merely 

"The same, p. x8o. 
21 President's Committee on Administrative Management, Report 'With Special 

Studies, p. "Jt. 
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upon the evidence of interested persons and of politically controlled 
witnesses. The free inquiry necessary to legislative action would be 
notable by its absence, and the procedure would tend to develop 
along traditional judicial lines, and to be governed by those "narrow 
rules which prevail in trials at common law where a strict cor
respondence is required between allegation and proof.m2 Such a 
development would destroy all possibility of formulating policy 
on the basis of wide social and economic considerations. 

In case the judicial section were permitted to issue only orders 
that are strictly judicial in nature, such as reparation orders, certain 
types of cease and desist orders, and certain types of enforcement 
orders, the question of factual material still arises. How could the 
judicial section trust the "facts" presented by either the corporation 
interested, or the attorney for a government dominated by a policy 
of "hit them hard"? Even when the government might not be 
directly interested in a case, if the settlement involved were an 
adjudication of private rights, trustworthy factual material would 
be indispensable. Administrative adjudication has been recognized 
by the courts as requiring a certain freedom and flexibility, es
pecially in the matter of evidence, which would be destroyed if 
the adjudicating agency had no power to find the facts. Further
more, since the economic fields which are regulated are affected with 
a public interest, even private disputes in such fields have a particular 
importance, since on their proper adjudication important public as 
well as private consequences may depend. · 

Another difficulty in such an arrangement is the matter of re
sponsibility for subordinate policy determination as between the 
administrative section and the head of the department. This dif
ficulty exists at present in respect to the Bituminous Coal Divi
sion in the Department of the Interior. Legally the Secretary of 
the Interior is responsible, but can he exercise that responsibility in 
an adequate fashion? The difficulty would be increased in case the 
administrative section, rather than the judicial section, were given 
the function of issuing regulatory legislative orders. The head 
of a department could hardly be expected to attend all the hearings, 
and if orders were issued in his name they would be to all intents 

"Interstate Commerce Commission v. Baird, 194 U.S. :zs, 44· 



x8o FEDERAL REGULATORY ACTION AND CONTROL 

and purposes ~hly stamped by him. Where then would responsi· 
bility lie? ~ · 

If the proposed changes in organization were made, but the work 
of issuing regulatory orders were left with the administrative sec
tion, because these orders are legislative in nature and involve the 
formulating of policy, other serious difficulties would arise. Accord
ing to the theory of regulation that has developed under the Con
stitution, by statute, and by judicial decisions, such orders, when 
they touch constitutionally guaranteed individual rights, must be 
based upon a notice, a hearing, and a fact-finding. The finding of 
fact must be supported by evidence. To meet these requirements, 
the procedure is assimilated to judicial procedure, and the agency 
which carries it out must enjoy independence comparable to that 
of the courts. If such agency can be controlled by an administrative 
or executive superior, the order as based on fact-finding becomes 
meaningless. Such a situation is incompatible with due process of 
law.33 

All these considerations show that the attempt to shut off the 
work of administrative adjudication into a separate section removed 
from the ordinary processes of administration is based on a mis
taken notion of that work. Administrative adjudication has a two
fold character: it decides disputes as to rights, and it does this in 
view of the public interest and of all relevant facts. This does not 
mean "administrative absolutism"-a rather thin bogey sometimes 
named to cause a shudder among the credulous. Private rights are 
quite completely protected by the opportunity of appeal to the 
courts; but public interests are not sacrificed through rules of 
evidence too narrow to meet ilie' needs of the situation. Since the 
courts have repeatedly declared that the present organization of 
judicial functions in the regulatory agencies meets the constitutional 
requirement of due process of law, there seems no good reason for 

'*"Congress by using the phrase 'whenever the Commission is of opinion, 
after hearing,' prescribed quasi-judicial action .• , . The provision for a hearing 
implies both the privilege of introducing evidence and the duty of deciding in 
accordance with it. To refuse to consider evidence introduced or to make an 
essential finding without supporting evidence is arbitrary action." Chicago Junc
tion Case, 264 U.S. 2581 265., 
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separating the work of adjudication from that of general administra
tion. On the other hand, there are excellent reasons why the present 
organization should not be disturbed, such as the advantage to 
each type of function of familiarity with the other on the part of the 
responsible administrators; the simple organizational fact that since 
there is not enough "pure" ad judi cation to keep a strong judicial 
section busy, the judicial section would tend to be weak; the need 
of unbiased evidence, already discussed. 

From a practical viewpoint, there are several difficulties in con
nection with making the proposed changes in organization. 

In case the general regulatory work is lodged in a department, 
those charged with it are under the budgetary control of the head 
of the department, who may be antagonistic to their work. If a spe
cial appropriation is made for the regulatory authority, this may be 
resented by the head of the department. If the appropriation is 
made to the department and not to the regulatory authority, the 
department may starve out the agency, thus reducing its efficiency 
and hindering it from accomplishing the task set for it by the legis
lature. 

A further practical question arises as to where the various regu
latory authorities should be placed. It might appear logical, for 
instance, to put the Interstate Commerce Commission, the Federal 
Trade Commission, and perhaps also the Federal Communications 
Commission, within the Department of Commerce. The difficulty 
would immediately arise, however, of placing regulatory and con
trolling functions within an organization whose chief function is 
promotional. Internal contradictions and conflicts within the de
partment would result, for it is impossible when dealing with the 
same business or objective, to promote with one hand and regulate 
effectively with the other. No man can serve two masters; and the 
Secretary of Commerce who attempted both functions would be in 
constant trouble. There would naturally be pressure from the groups 
whose interests were being promoted to cause the Secretary to go 
lightly with regulation. Would anything be gained by placing 
boards and commissions within a department not especially inter
ested in the functions promoted by them, as for instance by moving 
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the Interstate Commerce Commission and the Federal Trade Com
mission to the Department of Agriculture or the Interior Depart
ment? 

The argument .for placing the independent boards and commis
sions within government departments in order to improve "house
keeping arrangements" is of very doubtful validity. After an organ
ization reaches a certain size it is questionable whether any economy 
in "housekeeping" operations is gained by placing it in a large unit. 
"Housekeeping" would work out in practice as a control by the 
Executive which would certainly impair and might destroy the 
value of the regulatory authorities as agents of Congress. 

To summarize: the work of regulation is largely legislative in 
nature. Its administrative and judicial aspects are closely related 
to the major work of formulating policy and establishing rules of 
law. Since the regulatory authorities are primarily legislative au
thorities, acting for Congress in exercising delegated legislative 
power, they should be responsible directly to Congress and should 
not be controlled by executive or administrative authorities. In 
their judicial work, or wherever they touch rights guaranteed by 
the Constitution (and sometimes other rights as well), they should 
be, and are, controlled by judicial action. No separation of their 
functions is advisable, since each part of their work now strengthens 
each other part, and any separation would but weaken their power 
to regulate under the law, while both protecting private rights and 
serving the interests of the public. 



CHAPTER X 

DOCTRINE OF THE JUDICIAL FORMULA 

The doctrine of the judicial formula of public administration is 
largely the product of the Special Committee on Administrative 
Law of the American Bar Association. Although the criticisms of 
the present system made by this committee have varied from year 
to year, as have also its proposals and its drafts of bills1 designed 
to put these proposals into effect, it is nevertheless possible to make 
a general statement defining its position. Such a statement follows 
here. Since the American Bar Association has accepted the reports 
and endorsed the proposals of its Special Committee on Administra
tive Law, the criticisms, suggestions, and drafts of bills are officially 
those of the Association itself. 

I. CRITICISM OF THE PRESENT SYSTEM BY THE 
AMERICAN BAR ASSOCIATION 

The chief criticism of the present system which has been offered 
by the Special Committee on Administrative Law of the American 
Bar Association2 may be expressed in two words: "administrative 
absolutism.'' It is asserted by the Committee that there is a danger
ous and ever-growing tendency, in government generally and in 
federal government particularly, for the administration to act in 
absolute, arbitrary, and willful fashion. The only remedy for this 

1 For proposals and drafts of bills see 1/nurican Bar Association Journal, Mar. 
x, 1935; American Bar Association, Advanced Program, 1936, 1937, 1938 and 
Report and Draft of Bill by the Special Committee o·n Administrative Law to the 
Chicago Meeting of the House of Delegates and the Board of Governars, January 
1939; H.R. UZ97, 74 Cong. z sess.; United States Court of Appeals for Adminis
tration, Hearings before a Subcommittee of the Senate Committee on the Judiciary 
on S. 3676, 75 Cong. 3 sess., p. n ff.; H.R. p36, H.R. 6198, and H.R. 6324, 
76 Cong. I sess.; S. 915, 76 Cong. I sess. 

For hearings see United States Court of II ppeals for II dministratiD'n, Hearingt 
before a Subcommittee of the Senate Committee on the Judiciary on S. 3676, 75 
Cong.· 3 sess.; Administrative Law, Hearings before Subcommittee No. 4 of the 
House Committee on the Judiciary on H.R. 4236, H.R. 6198, and H.R. 6324, 
76 Cong. I sess. 

• For the sake of convenience, the names above will be shortened in later discus
sion to (respectively) "the Committee" and "the Bar Association." 
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disease, says the Committee, is an extension of judicial control over 
a~ministrative activities. 

The factors which, according to this viewpoint, tend to encourage 
the development of administrative absolutism, were best summar
ized in the report of the Committee made to the sixty-first annual 
meeting of the Bar Association in 1938.8 This report drew largely 
on English, state, and local practice for its illustrative material; and 
used for its federal material chiefly the non-typical Bituminous Coal 
Commission, the long-dead National Prohibition Act, the Tri-State 
Broadcasting Company case, and a few cases where administrative 
action has been set aside by the courts of law. The Committee, of 
which Roscoe Pound was chairman, listed the following tendencies 
toward administrative absolutism: 

I. A tendency to decide without a hearing, or without hearing one 
of the parties. This tendency may be observed even where the statute 
expressly requires a hearing. 

2. A tendency to decide on the basis of matters not before the tribunal 
or on evidence not produced. A common form in which this tendency 
is manifested, is to act on secret reports of inspectors and examiners. 

3· A tendency to make decisions on the basis of pre-formed opinions 
and prejudices. 

4· A tendency to consider the administrative determining func
tion one of acting rather than of deciding; to apply to the determining 
function the methods of the directing function. 

5· A tendency to disregard jurisdictional limits and seek to extend 
the sphere of administrative action beyond the jurisdiction confided 
to the administrative board or commission. Also there is a tendency to 
extend the regulatory power of the administrative agency. 

6. A tendency to do what will get by; to yield to political pressure 
at the expense of the law. 

7. A tendency to arbitrary rule making for administrative con-
venience at the expense of important interests. 

8. A tendency at the other extreme to fall into a perfunctory routine. 
9· A tendency to exercise of jurisdiction by deputies. 
10. A tendency to mix up rule making, investigation, prosecution, 

the advocate's function, the judge's function, and the function of en
forcing the judgment, so that the whole proceeding from end to end is 
one to give effect to a complaint. 

1 This report appears in the American Bar Association, Advance Program, _in
cluding Committee and Section Reports, prepared for the si~ty-first annual meeu?g 
in 1938, pp. 134-71, All the quotations concerning "tendencies" are taken verbatim 
from this report. 
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Mr. 0. R. McGuire, the present chairman of the Bar Associa
tion's Committee on Administrative Law, mentions another situa
tion in which he believes that administrative absolutism prevails. 
He says: 

Administrative absolutism prevails in this or any other government 
where administrative agencies charged with the administration of par
ticular statutes relating to particular problems have uncontrolled dis
cretion in interpreting the law and in finding the facts! 

The above-mentioned evils, it appears from various writings 
and speeches of the Committee and its members, occur unless the 
judicial functions of federal administrative tribunals are segregated 
from their legislative and executive functions; unless rules and 
regulations are made as the result of a quasi-judicial procedure and 
are subject to judicial review; unless principles of common law are 
applied in the hearing of administrative cases; unless cases involv
ing grants, gratuities, personnel, or promotional activities, etc., are 
handled by the same procedures of hearing and appeal which apply 
to cases involving regulatory activities; unless there is judicial re
view over all types of administrative action; and unless the courts 
have almost complete jurisdiction to pass upon questions of fact 
as well as questions of law. 

II. THE PROPOSALS OF THE BAR ASSOCIATION 

The proposals of the Bar Association are largely embodied in 
bills now before Congress.5 The main features of these bills have 
to do with the implementation of statutes; review over rules and 
regulations; the establishment of review boards; procedure before 
administrative authorities; and judicial review over administrative 
action. One such bill has been passed by the Senate8 and is now 
before the House of Representatives. This discussion will consider 
only the bill as it finally passed the Senate, since to discuss the orig
inal bill and its various amendments would serve no useful purpose. 

'Hearings on H.R. 4236, 6198, and 6p4, cited above, p. 23. 
'Report and Draft of Bill by the Special Committee on Administrati'Ve 

Law ••• , January 1939; and on H. R. 4236 and S. 915 and in amended form 
in H.R. 6198 and H.R. 6324. 

t $, 915. 
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A. The Implementation of Statutes 

The bill defines administrative rules as including rules, regula
tions, orders, and amendments thereto of general application issued 
by officers of the ·executive branch of the government interpreting 
the terms of statutes. Such rules, and amendments or modifications 
or supplements of existing rules implementing or filling in the de
tails of any statute affecting the rights of persons or property, shall 
be issued only after publication of notice and public hearing, within 
one year after the date of the enactment of the statute to which they 
are applicable. 7 

The rules, regulations, and orders are to cover both adjective and 
substantive details, thus "providing a method by which subordinate 
officers and employees of the Government may be controlled by 
responsible superior authority in their administration of the statutes 
... [and] providing a method whereby business men and citizens 
may be advised in advance of administrative action determining par
ticular cases as to the administrative interpretation of the sta
tutes .... " 8 

Persons substantially interested in the effects of an administrative 
rule in force when the bill becomes law may petition the appropriate 
agency for reconsideration of the rule. This also involves notice 
and public hearing. 

B. Review over· Rules, Regulations, and General Orders 

The United States Court,of Appeals for the District of Columbia 
is given jurisdiction to hear and determine whether any rule, regu
lation, or order, issued or continued in force as provided in the act, 
is in conflict with the Constitution of the United States or the statute 
under which issued. The court has power to render a declaratory 
judgment holding the rule valid or invalid. 9 

C. Review Boar~ 

According to this bill, every head of an agency10 shall from time 

'The same, Sec. 2(a) (b). 
• Report and Draft of Bill by tlu Special Committee on II dministrati<oe 

La<W. • • , P· :u. 
•s. 915, Sec. 3· • 
" " 'Agency' means any department, independent establishment, administratiop, 
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to time designate three employees for such intra-agency boards 
(including the field service of such agency) as may be necessary and 
desirable. Where such boards are in existence on the date of the 
approval of the act, they are to be re-established and to function in 
accordance with the act. At least one employee designated for each 
such board shall be a lawyer, who shall act as chairman. When the 
members of a board are not engaged in the hearing of administrative 
appeals, they are to be assigned to other duties.11 

When any person is aggrieved by a decision12 of any officer or em
ployee of any agency, he may notify the head of the agency in 
writing of his objections, specifically requesting that the controversy 
be referred to a board. He shall be given a "full and fair hearing" 
before the board. Any person having a substantial interest may 
intervene. The testimony, other evidence, and all proceedings be
fore the board must be reduced to a written record and filed in 
the agency concerned. 

Within thirty days after the hearing the board shall make writ
ten findings of fact and a separate decision thereon, which is subject 
to the written approval, disapproval, or modification of the head of 
the agency concerned or of such person as he designates to act for 
him. A copy of the findings of fact and decision, showing the action, 
if any, of the head of the agency or his representative, shall be filed 
in the agency as a part of the written record in the case. A copy is 
mailed to the aggrieved person and the intervenors.13 

Judicial review is made applicable to final acts of administrative 
authorities. Any party to a proceeding before an agency or independ
ent agency, who is aggrieved by the final decision or order of the 
same, may within thirty days file a petition with the United States 
Court of Appeals for the District of Columbia, or with the ap
propriate circuit court of appeals, for review of the decision. Before 
filing a petition the aggrieved party may, within ten days, make 

corporation, or other subdivision of the executive branch of the United States 
Government with one chief officer as the immediate head thereof." (The same, 
Sec. I (3) .) 

"The same, Sec. 4(a). 
12

" 'Decision' means any affirmative or negative decision, order, or Act in 
specific controversies which determines the issue therein involved." The same, 
Sec. I ( 8). 

18 
The same, Sec. 4 (b) . 
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a motion to the agency or independent agency conc~rned for a re
hearing, tendering a statement of any further showing, which is also 
made a part of the record. , 

The court may affirm or set aside the decision or may direct the 
agency or independent agency concerne~ to modify its decision. 
Any case may be remanded for such further evidence as in the dis
cretion of the court may be required.14 The causes for which the 
decision may be set aside are listed in the bill and will be discussed 
later. 

The· judgments of the circuit courts of appeals are final, except 
that they are subject to review by the Supreme Court of the United 
States upon writ of certiorari or certifi.cation.15 Provision is made 
for causes of action that are normally within the jurisdiction of the 
Court of Claims.18 

The section of the bill dealing with exceptions and reservations 
provideS: "Nothing contained in this act shall operate to modify 
or repeal any rights or procedure as now provided by law for any 
person to have his controversy with the United States heard and 
determined in any district court or circuit court of appeals of the 
United States."11 The same section exempts from the provisions of 
the act a large number of agencies, functions, and circumstances. 

m. CHANGES THAT HAVE TAKEN PLACE UNDER THE 
BAR ASSOCIATION THEORY 

It has been shown elsewhere that several recent statutes have 
been influenced by the doctrine of the judicial formula. These in
clude regulations issued under the Bituminous Coal Act of 1937; 
the Food, Drug, and Cosmetics Act of 1938; the Inspection of Ves
sels Act of 1939; and the Federal Seed Act of I939· 

IV. CRITIQUE OF THE PROPOSALS OF niB 
AMERICAN BAR ASSOCIATION 

A. Implementation of Statutes 

The proposals of the American Bar Association to the effect that 
all federal statutes shall be implemented by rules and regulations 

"The same, Sec. s(a). 
"The same, Sec. s (b). 
18 The same, Sec, 5 (c) • 
11 The same, Sec. 7· 
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defining both the adjective and substantive details of federal stat
utes, and that said ru1es and regu1ations are to be made within 
one year from the enactment of any statute, after the publication of 
notice and the holding of public hearings, deserve carefu1 attention. 
The ostensible purpose of this arrangement is to enable persons 
who may be affected by the administration of a statute to know 
what interpretation will be given to that statute by the administra
tive authorities, before a specific case must be determined. To this 
purpose there can be no objection in principle. 

In an ideal and completely logical system of administration, ru1es 
and regu1ations of any sort governing the activities of individuals 
shou1d be laid down in advance of any action taken against them. 
Several serious disadvantages inevitably follow if the prescriptions 
controlling action are established during the decision of a particular 
case, whether such decision is rendered by an administrative au
thority or by a court. Unless ru1es and regu1ations implement the 
law, the individual will not be able to learn, until after he has 
obtained a decision of the administrative body (perhaps followed 
by a decision of a court), whether his acts of various kinds are 
legal or illegal. He must act at his peril. This has been one of the 
greatest diflicu1ties in respect to the Federal Trade Commission Act 
and the Sherman Anti-Trust Act. Since definite standards defining 
what constitutes monopoly, restraint of trade, or unfair competi
tion were not laid down either by the statutes or by administrative 
regu1ations, companies were often forced to go ahead with their 
arrangements without knowing whether these were or were not 
within the law until suits had been brought against them. 

Again, the prescriptions affecting both details of public policy 
and individual conduct are not established under the proper circum
stances when they are developed as portions of a specific decision. 
They are too likely to be made under narrowly applied legal con-

I cepts, instead of as the result of a consideration and discussion of 
all factors involved, economic and political as well as legal. To 
decide questions of public policy in a judicial contest regarding the 
legality of a specific action almost inevitably means that such ques
tions will be settled according to the particu1ar legal points brought 
out in the briefs of opposing counsel, rather than according to all 
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relevant c~nsiderations. A related danger is that i~ case an adminiS-·-
.. trative decision embodying a rule of conduct is appealed, the appel
late court, while theoretically deciding only points of. law, will 
actually be pas$ip.g upon important question!! of social p~licy. There · 
is a real danger, under these conditions, t~at the courts may tend 
to become political age1,1cies rather than judicial authorities. · 

Quite possibly an ideal system would consist of a rule of action 
established by'a fegislative, body, as a basis 'upon which the ~itizen 
can know his rights and duties~ ari administrativ~ body applying the 
law in practice and making decisions. as to whether or not the in
dividual has complied with a given_provision; with an appeal to the 
courts. Next in desirability is this:'that the legislature should lay 
down the general standards and normsj that the law should be im
plemented by the administrative body as to the details of policy 
and the duties ahd obligations of individuals; that the administra
tion should merely act under prescriptions laid down in advance of 
action; and that the courts should hold the administration within the 
law as well as punish infractions of law by individuals. 

Although these situations are desirable in theory, is it possible 
under modern conditions to realize them in practice? Long ago the 
legislative authority had to give up making detailed regula
tions, because of the increase of state functions, the complexity of the 
questions presented to it, their specialized nature, and the expertness 
necessary for their solution.18 Because the legislature cannot pre
scribe all rules and regulations goverping society, it has had to dele
gate a part of this legislative function to administrative bodies. In 
practice it has done so in tyvo ways: ( I ) -by giving such bodies the 
power to issue rules and regulations having the force of law; and 
( 2) by giving them the power to issue orders having the force of 
law. A question of profound importance, from the viewpoint of 
the Bar Association's proposal, is whether all sublegislative action 
can be placed within the framework of the rule or regulation, doing 
away with the sublegislation contained in the legislative order. 

The answer to this question depends upon the nature of the 
regulatory action. If absolute standards can be laid down, as in 

"F. F. Blachly and M. E. Oatman, Administrative Legislation and Adjudica-
tion (1934), pp. 1-xo. ' 
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respect to strength of material, factors of safety, quality of goods, 
grades of agricultural products, purity of food products, seeds, and 
so on, rules and regulations can be made by an administrative au
. thority in advance of administering the act. The administrative 
authority applying the act, or its agents, will then merely have 
the function of admini.stration under the law and the rules and 
regulations. There will be no need to legislate by order. 

If, however, the administrative authority must administer such 
complex standards as "reasonable rates," "public convenience and 
necessity," "unreasonable discrimination," "undue preference," 
"actions necessary and desirable in the public interest," "adequate 
facilities and services," "undue and unreasonable disadvantage," 
"protection of investors," "maintenance of a fair and orderly mar
ket," "reasonable rates of commission," "manipulational or decep
tive devices," "unfair methods of competition," "discrimination in 
prices," stock acquisitions which "tend to create a monopoly," "col
lective bargaining," "discrimination in regard to hire or tenure of 
employment," "unfair labor practices," which "interfere with, re
strain, or coerce employees" or "dominate or interfere with any 
labor organization," and so on/11 an entirely different situation 
obtains. The administration of statutes which lay down standards 
of this broad general nature cannot be done by the methods used 
when the law is specific or when specific rules and regulations under 
the law can be made to cover all cases. 

It is not possible, for example, to administer these general laws 
by means of the usual police formula: that is, a fixed rule of law, 
a charge that the law has been broken, and a decision. The same 
thing is true of the formula employed in conditional licensing 
methods of regulation: the right to act under specific conditions, 
a charge that those conditions have not been complied with, and 
a decision. Moreover, the enforcement of "fair" or "reasonable" 
norms of conduct, and the like, is not based on measurable facts, 
as is the enforcement of statutes or regulations setting standards of 
grade or quality. 

The laws in question can be administered only by a process of 

18 See Robert M. Cooper, "Administrative Justice and the Role of Discretion," 
47 Yau Law Journal s8z. 
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continuous adjustment, which involves the exercise of administra
tive discretion in both the application of existing legal norms and 
the formulation of new norms as new situations present themselves. 
This is a delicate. process, which involves certain dangers unless it 
is properly controlled; but, when so controlled, it works to the 
advantage of both the individual and the public. The primary ob
ject of discretionary regulation is not that of the common law: ar
bitration of individual rights. Although such rights must be and 
are carefully safeguarded, the basic concern of Congress in marking 
out certain fields for regulation is to control important social and 
economic situations for the general welfare. This social objective 
is paramount when an administrative agency is charged by Congress 
with such functions as stabilizing the market; preventing tinfair com
petition, price discrimination, speculation, and fraud; providing for 
reasonable rates and services; providing for adequate transportation, 
communication, and power facilities; preventing conflicts between 
employers and employees. In this type of regulation the government 
is primarily interested in the creation of juridical situations within 
which business can function in the interests of society. 

In making this type of law effective, authorities must be estab
lished which deal with questions of public policy, complicated eco
nomic and business relationships, and even with problems of public 

. management. The regulatory process, as has been pointed out, in
volves a continuous series of adjustments rather than one-time acts. 
The process necessitates the developt.nent of rp.ore detailed lines of 
policy on the basis of rather general legislative declarations, and 
the application of these more detailed· ~olicies to specific cases. It 
involves the making of investigations as an aid to further policy de
termination. In the last analysis, the facts discovered1: the expert 
knowledge and informed discretion of the administrators, consider
ations of public policy, and the necessity of applying the law to a 
given situation or of deciding ~.spe~ific case, are all necessary factors 
in administering laws of the type now under consideration. 

Equally important is the fact that in many instances, whether 
consciously or unconsciously, there are inherent in the regulatory 
process factors distinctly managerial in aspect, such as: 

x. Deciding whether 'or not a business shall be established, as 
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may happen when a certificate of convenience and necessity is re
quired for the establishment of a radio station. 

2. Deciding whether to extend or reduce business operations, as 
when the Interstate Commerce Commission permits a railroad 
to extend or to abandon certain lines. 

3· Determining the amount or quality of service that is necessary 
to effectively meet competition, as when the Interstate Commerce 
Commission determines whether a railroad may add a pick-up serv
ice. 

4· Determining upon conditions of service, such as speed, safety, 
auxiliary service, continuous service, etc. 

5· Determining when and under what conditions money shall be 
borrowed and securities issued. 

6. Exercising control over the proceeds of joint rates. 
7· Fixing the rates at which services or goods shall be sold. 
8. Determining upon the hours and conditions of labor. 

In most of these regulatory and managerial situations the subject 
matter is too complex and diversified to be subjected to hard and 
fast rules and regulations. In numerous instances, many factors must 
be taken into consideration. Various weights must be given to these 
factors under specific circumstances; the necessity for regulation in 
the public interest signifies that as particular situations arise they 
must be decided upon this ground instead of by some standard al
ready in existence. The administrative authority must look at the 
ends to be attained, and determine upon the methods that will best 
attain these ends. 

In many situations of this kind the regulatory authority is in the 
position of a manager exercising judgment as to the probable re
sults of future action, in view of all the factors brought out at the 
hearing; and is in no sense merely a clerk following detailed in
structions. A public managing agency has a broad field of discretion 
as to the interpretation and the meaning of facts and evidence; for 
it is not merely deciding a case on the basis of past facts, but is ad
ministering in the public interest. 

Obviously the nature of the action often makes it impossible 
for Congress to lay down detailed rules and regulations, and equally 
impossible for the administrative authority to lay them down in 
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advance of taking action. Congress has fully recognized this, and 
has provided that in many important situations regulating econorp.ic 
life, the regulatory authority shall proceed by way of the order.20 

This is less desira\:lle in theory than procedure by way of rules and 
regulations laid down in advance, but more practicable in actual 
operation. It does not, of course, preclude the use of general rules 
and regulations where circumstances permit such use; but it gives 
a flexibility often demanded by the work which is to be done. 

The establishment of substantive rules and regulations in some 
circumstances is out of harmony with the judicial theory of case-to
case interpretations of general statutory provisions. The courts have · 
held, for example, that what constitutes an unfair method of compe· 
tition is a judicial question, to be answered as cases arise. If adminis
trative rules and regulations go beyond what is decided by the courts, 
the case-to-case doctrine is violated. If they.do not go beyond what 
has been decided in particular cases, they' will not accomplish the 
desired purpose of giving information in advance of action. 

Does the fact that the administrative authority can proceed by 
way of the order in a concrete case leave the individual unprotected? 
It certainly does not, since Congress has adopted adequate means 
for his protection, namely, the requirement that the order shall be 
issued only after notice and hearing, with an appeal to the courts. 
Through the use of the order a body of case-made law is gradually 
built up, which gives individuals quite as adequate a basis for action 
as was developed under the common law governing contracts, prop
erty, negotiable instruments, or sales. 

For all these reasons, the nature of the regulatory function some
times makes. implementation within a fixed period undesirable or 
even impossible. 

B. Constitutional Difficulties 

As the Bar Association bill is studied, certain constitutional diffi
culties present themselves. The first of these appears in connection 
with the judicial control of administrative acts, in such form as this 
control would take under the bill. 

".See Supporting Statement ~V, pp. z76-86. 
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Some of the provisions of the bill, which would enable a person 
aggrieved by a final decision or order of an administrative agency 
to have such decision or order reviewed by the circuit courts of 
appeals,21 seem contrary to the separation of powers established by 
the Constitution. In treating decisions and orders as if they were 
one and the same thing, the bill disregards not only established 
forms of administrative action, but also long-settled principles of 
jurispru~ence and constitutional interpretation. The order, as a rule, 
touches guaranteed rights, can be reviewed by the courts, and is now 
reviewed by the courts. The decision, where in general only ad
ministrative discretion is concerned, is not ordinarily susceptible of 
judicial review. In almost countless instances,22 the courts have re
fused to control administrative discretion or to substitute their own 
discretion for that of the administrator. There is no reason to sup
pose that they will change their position, since they cannot do so 
and still respect the constitutional separation of powers. 

A second constitutional difficulty is the fact that the bill seems 
to contemplate delegations of power to issue rules and regulations, 
which are beyond the power of Congress to make. There are three 
possible uses of the rule-making power, namely, (I) the issuance of 
rules and regulations in respect to the internal operations of a de
partment, as provided for originally in the act of July 27, 1789;28 

(2) the issuance of procedural rules and regulations; (3) the is-

., S. 915, Sec. 4(b), (c). 
"'A few examples follow: Callens v. Virginia, 6 Wheat. 264; LaAbra Silver 

Mining Co. v. United States, 175 U.S. 423, 455; Keller v. Potomac Electric 
Power Co., 261 U.S. 428, 444; Postum Cereal Co. v. California Fig Nut Co., 
271. U.S. 693; Muskrat v. United States, 1.19 U.S. 346; Federal Radio Commis
sion v. General Electric Co., 281 U.S. 464; American Tel. IS Tel. Co. v. United 
States, 299 U.S. 232; Kansas City Southern R. Co. v. United States, 231 U.S. 413, 
444; Norfolk IS Western Ry. Co. v. United States, 287 U.S. 134, 141; Interstate 
Commerce Commission v. Goodrich Transit Co., 224 U.S. x 94, 211; Interstate 
Commerce Commission v. Illinois Central R. Co., 215 U.S. 452; Royal Farms 
Dairy, Inc. v. Wallace, 7 Fed. Supp. 56o; Spang v. Roper, 13 Fed. Supp. 84-o; 
Haydel v. Dufresne, 17 How. 23; Noble v. Union River Logging R. Co., 147 U.S. 
x6s; Litchfield v. Richards, 9 Wall. 575· 

"' 1 Stat. L. z 8. This section, in its present form, provides: "The head of each 
Department is authorized to prescribe regulations, not inconsistent with law, for 
the government of his Department, the conduct of its officers and clerks, the dis
tribution and performance of its business, and the custody, use, and preservation 
of the records, papers, and property appertaining to it." R.S. r 61; 5 U.S.C. :u. 
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suance of general rules and regulations supplementing and imple
menting all statutes in a substantive way. 

The Bar Association bill does not give separate consideration to 
these different uses, or even distinguish between adjective and sub
stantive rule-making. The right of Congress to bestow upon the 
various government agencies the right to issue rules and regula
tions governing the internal operations of'their own departments 
is beyond question. There would, moreover, probably be no ques
tion as to its right, by one fundamental statute, to give govern
ment agencies of all sorts the power to make procedural rules and 
regulations governing the conduct of cases. 

The matter of substantive rules and regulations is quite different. 
They represent a delegation of legislative power which cannot be 
made in a broad and general way. Such delegation must be specific, 
and must operate to effect policies adopted by Congress, within 
limits set by Congress.24 The language of Section 1 (a) of the Bar 
Association bill is ambiguous, but it appears to be based on the as
sumption that the power to administer a statute includes the power 
to implement or fill in substantive details, even where rights of 
persons or property are affected. This is contrary to the Constitu
tion as interpreted by the cou,rts. 

C. Practical Difficulties 

Many practical difficulties appear in connection with the require
ments of the Bar Association bill respecting the implementation of 
statutes. The chief of these arises from the provisions that rules and 
regulations are to be made after public notice and opportunity for 
hearing, and that they are to be issued within one year from the 
enactment of the statute to which they appertain. For a number of 
reasons such provisions seem unwise. Modern administrative rule
making is a highly technical and complicated thing which often 
demands much study, the extensive use of statistics in order to see 
whether a new rule is needed or whether one already in effect is 
working properly, or even a scientific investigation covering a long 
period of time. A blanket formulation in advance of actual experi
ence might result in ill-considered and hasty regulations, which . 

" Schechter v. U nitetl States, 2. 9 5 U.S. 49 5. · 
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could be corrected only after the hearing and notice procedure, and 
so ad infinitum. 

Invariably to base ru1es and regu1ations on public hearings is a 
practical impossibility. Such hearings may fail to bring out many 
things that shou1d be considered, and many points that shou1d be 
included in ru1es and regu1ations. Private individuals appearing 
before a ru1e-making authority are concerned with their own par
ticu1ar business. They are not necessarily concerned with the public 
interest or welfare. Public hearings are all too likely to open the 
way for a display of antagonisms incidental to an adversary pro
ceeding, rather than to retain a sense of balanced values. 

In many instances, regulations merely supply a detail or govern 
a matter now within the discretion of the administrative authority. 
It wou1d be dilatory and expensive to hold public hearings on such 
points, since the hearings wou1d consume the valuable time of the 
administrative authority and probably wou1d accomplish no better 
results than are attained at present. 

Although the Bar Association bill is silent on this point, it evi
dently intends the hearings to serve as a basis for the rules and 
regu1ations. Unless it does so intend, the whole elaborate machinery 
of notice and hearing seems meaningless. If it does so intend, it 
attempts the impossible, since any later act of Congress bestowing 
upon an administrative agent or agency a properly limited grant of 
ru1e-making power in terms allowing him discretion as to the use of 
such power wou1d supersede, for that particu1ar instance, the pro
visions of the earlier act. Furthermore, to base general rules and 
regu1ations upon hearings, instead of upon the declared policy of 
Congress and the informed discretion of the administrator, might 
mean that administrative ru1e-making would be controlled by those 
who had the wealth to employ the best lawyers, and the economic 
interests which made it worth while to do so. A million poor men, 
though vitally concerned, might go unheard; and the rules wou1d 
be based upon the representations made by a few men of wealth. 
This is not a system to be introduced into a democratic society. 

Section 2 (c) of the bill provides that any existing administrative 
regu1ation within the application of the section shall, upon the peti
tion of any person substantially interested in its effects, be recon-
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sidered by the administration after publication of notice-and oppor
tunity for a public hearing. The burden laid upon administrative 
officers under this provision would be very heavy because of the 
large number of matters to be·considered; and the benefit would be 
negligible, since most existing regulations have passed the test of 
actual experience, from the viewpoint of the administrator and the 
general public. If, as the bill seems to indicate, any existing rule or 
regulation must be reconsidered whenever interested parties petition 
therefor, administration might be prostrated. Various powerful 
private interests would in all probability continually ask that rules 
and regulations be changed for their benefit. This would cause a 
constant pressure upon the rule-making authority and would con
comitantly do much to weaken the proper enforcement of law. It 
should be pointed out once more that the administration is working 
to fulfill policies established by Congress, and that both our con
stitutional system and the whole meaning of representative govern
ment require that it be permitted to do its work, unimpeded by 
pressures which tend to make the work impossible. Those who 
desire a change in legislative policy should petition the legislature 
and use all other proper political means of bringing about such a 
change. It should not be possible for them, by obstructionist tactics, 
to make a law inoperative. The Bar Association bill seems not only 
to permit, but almost to invite, tactics which would in effect prevent 
the administration of any law opposed by a well-financed pressure 
group. ' ,. /({/~:':~f¥iJ 

The foregoing arguments do not mean that the administration 
should act arbitrarily. As a matter of practice, when important rules 
are to be issued, the administrative authorities frequently consult the 
persons or groups who will be affected by such rules. This is done 
in various ways, as by the publication of tentative drafts to which 
those interested may take exception or as to which they may make 
suggestions; the use of questionnaires and statistics; informal con
ferences with individuals, associations, chambers of commerce, rep
resentative committees, and other groups or agencies; more or less 
formal- hearings at various places, and so on. With the modern 
organization of business, labor, and special interest associations of 
many kinds, there ~ little likelihood th~t the attention of rule-mak:-
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ing authorities will not be called to oppressive or abusive regula
tions. It is advisable, in the administration of many laws, that the 
administration should have a knowledge of many points of view; 
but there is no reason for making it mandatory upon every rule
making authority to reopen any and every matter at any time, upon 
private demand. 

The recent publication by the Government Printing Office of a 
volume containing nearly twelve hundred pages devoted only to 
the general rules and regulations of certain bureaus of the Depart
ment of Agriculture, and the plan to publish a complete code of 
Federal Regulations which will probably comprise twenty-three 
such volumes, are indications of the vast amount of material com· 
prised in and covered by administrative rule-making. To allow any 
person substantially interested in the probable effects of a rule or 
regulation to require the reconsideration of the same at any time, 
and to make it mandatory upon the administrator to comply with 
such requirement, is to paralyze administration. 

D. Judicial Control over Rules and Regulations 

The system of judicial control over rules and regulations which 
is provided by the Bar Association bill may be considered from 
two viewpoints: the technical and the general. 

Technical criticism. Several legal and technical difficulties arise 
in respect to the review of rules and regulations and general orders 
by the United States Court of Appeals for the District of Columbia. 
The bill provides that this court may render a declaratory judgment 
holding a rule legal and valid or holding it contrary to law and 
invalid; but no rule shall be held invalid except for violations of 
the Constitution of the United States, or for conflict with a statute, 
or for lack of authority. The provisions for a declaratory judgment 
by the United States Court of Appeals for the District of Columbia 
shall not operate to "prevent the determination of the validity or 
invalidity of any rule which may be involved in any suit or review 
of an administrative decision or order in any court of the United 
States as now or hereafter authorized by law.m5 

The crippling of administrative activities which would probably 

'"S. 915, Sec. 3· 
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result from the foregoing provisions, should they become law, de
serves mature consideration. It seems at first sight almost meaning
less to bestow upon one court the· power to pass upon the validity 
or invalidity of rules and regulations, without simultaneously with
drawing such power from other courts. But upon careful considera
tion, the question arises whether this jurisdictional device does not 
hamper administration while leaving the individual unrestrained 
by the decision. 

Since no administrator would dare to re-enact a rule or regulation 
which the Court of Appeals for the District of Columbia had de
clared invalid, such a declaration "would be binding upon the 
Government, not only in the case at bar but also in all subsequent 
ac.tions in any court, whereas a decision that the regulation was 
valid apparently would not be binding upon the opposite party to 
the suit, nor upon other persons affected by the regulation, in any 
subsequent proceeding. Thus the bill would confer upon the Court 
of Appeals a veto power over administrative. regulations which ... 
if viewed as judicial in its nature, clearly violates the fundamental 
maxim of justice that both parties to an adjudication should be 
bound thereby in like degree. These objections are intensified by 
the fact that the authority granted the Court of Appeals in the bill 
to pass upon the constitutionality of an administrative regulation 
is susceptible of being construed as including the power to pass upon 
the constitutionality of the statute under which the regulation is 
issued.m6 

Although the bill seeks to give to the declaratory judgment upon 
rules the appearance of adversary procedure, by providing that a 
rule brought for review shall be defended under the direction o£ 
the Attorney General, it does not provide that the petitioner for 
review shall have a real and substantial interest, or that the condi
tions shall be those of an actual case or controversy. The whole 
procedure appears in effect one of administrative control under a 
disguise of judicial control. There can be no real judicial control 
unless there is a real case or controversy.21 

,. Analysis of H.R. 63z4 by Hon. Harold L. Ickes, Secretary of the Interior, 
in Administrative Law, Hearings before Subcommittee No. 4 of the House Com· 
mittee on the Judiciary on H.~. 4236, H.R. 6198, and H.R. 6324, 76 Cong. 1 

sess., p. 72. · · ' 
., Ashwtmder v. Tenness11 Valley Authority, 297 U.S. z88; United States v. 
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The proposed arrangement seems dangerous because it means 
that statutes as well as rules may be declared unconstitutional by 
an agency which is not performing true judicial functions. When 
the court finds that a rule or regulation, although in conformity 
with the statute. which it assists to administer, nevertheless might 
operate to deprive a petitioner of property without due process of 
law or otherwise to violate his constitutional rights, it must of 
necessity base its declaration that the rule is invalid upon a declara
tion that the statute is unconstitutional. The possibility is thus 
opened that important constitutional questions may be presented 
to the Court of Appeals for the District of Columbia for its decision, 
although there is no such opposition of interests, in an actual case 
or controversy, as the Supreme Court has held absolutely essential 
to the proper determination of constitutional questions. 

The legal remedies now existing are not to be taken away by the 
bill (nor could the bill deprive the Supreme Court of its consti
tutional jurisdiction). Thus, after the declaratory judgment by 
the Court of Appeals for the District of Columbia, a person whose 
interest lay on the other side of the question and who had a real case 
or controversy could still go to the courts and raise the question of 
constitutionality, carrying it through to the Supreme Court. The en
tire procedure in the Court of Appeals for the District of Columbia 
is thus seen to be, not a true declaratory judgment, but an ad
ministrative control, or an advisory opinion, not based on the con
sideration of the facts in a particular case. In considering this pro
cedure as a form of administrative control, the question must be 
raised as to whether the Attorney General's office and the expert 
lawyers of each department may not be far better informed regard
ing the administrative matters involved and have far more time and 
resources to consider them than the overburdened Court of Appeals 
for the District of Columbia. As a judicial control it is unreal, for 
although it is practically binding on the government it is not bind
ing on the persons whom the government seeks to regulate. Because 
it may appear to be what it is not, it must be regarded with suspicion. 

Under the proposed arrangement, the Court of Appeals for the 
District of Columbia would be obliged in many instances to pass 

West Virginia, :195 U.S. 463; Bethlehem Shipbt~ilding Corp. v. Nylander, 14 
Fed. Supp. :zor. 
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upon the validity of a rule or regulation in a "factual vacuum.ms 
The determination will be reached entirely upon abstract considera- ' 
tions, or upon a factual situation so incomplete and undeveloped 
as to give little basis for action. 

In case this court declares a rule or regulation to be legal and 
valid, the determination has no finality and may be entirely nullified 
by any other federal court having jurisdiction. In fact it is more 
than doubtful, for reasons already given, whether the determina
tion of the Court of Appeals for the District of Columbia in such 
an advisory opinion or declaratory judgment is res judicata. Even 
a determination that a rule is invalid may be rendered inoperative 
by the simultaneous or earlier or later decision made in connection 
with an actual case or controversy, that the same rule is valid. 

A question may be raised as to who benefits by this involved and 
expensive procedure. Certainly the administration is not helped. 
Since the procedure would be involved and uncertain it would not 
help the public. There remain to be considered special interests 
which, unable to defeat a bill in Congress, might be able to cripple 
its administration; also certain lawyers who serve such interests. 
These two groups might benefit, at the expense of good govern
ment and the general welfare. 

General difficulties. In case this burden of rendering declaratory 
judgments under the Bar Association bill were thrown upon the 
Court of Appeals for the District of Columbia, it would be neces
sary to increase the personnel of the court. hcreases in personnel 
would also be needed for the Department of J U.Stice and practically 
all other agencies of the government. Whether the added cost and 
delay would yield any real benefits is highly questionable. 

Finally, general judicial review of rules and regulations, whether 
real or pretended, is_ unnecessary. It adds nothing to the substan
tial effect of the remedies now available. Under existing laws, if 
an administrative rule or regulation threatens immediate injury 
to a legal right, the proper court may issue an injunction or other 
process which will prevent the injury from being done or becoming 
irremediable. Any rule which appears unconstitutional, illegal, or 
ultra vires may now be attacked when the administration seeks to 

"' Hon. Harold L. Ickes, He~rings, cited above, p. 7z. 
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apply it, since an actual case or controversy then arises. To seek 
to control the work of the administration by declaratory judgments, 
before it appears how rules and regulations will operate in practice, 
seems highly inadvisable. 

· E. Intra-Agency Review Boards 

It is asserted that the proposals of the Bar Association bill in re
pect to intra-agency review boards have several objects in view. The 
direct purposes are: 

( 1) To establish an uniform standard of procedure in (a) the single
headed agencies of the Federal administrative service and (b) the 
agencies which constitute the so-called independent boards, commissions, 
etc., for the hearing and determination administratively of controversies 
between the administrative officers and the citizen; ( 2) ... to demand 
a formal hearing with mandatory duty that a full and fair hearing be 
accorded the aggrieved citizen so that there may be a proper record 
before the responsible administrative officers for action; and (3) To 
fix responsibility for administrative action. 29 

The indirect purposes are stated as follows: 

( 1) To obtain the psychological effect of that degree of care in de
ciding controversies which comes from being required to write out the 
findings of fact in accordance with the evidence and the reasons for the 
conclusion; (2) To build a better administrative service by making it 
impracticable, if not impossible for the untrained, the incompetent, and 
the lazy individual who procrastinates from day to day to remain in 
the Federal service in the more responsible positions demanding decision 
of controversies. 30 

An object not mentioned by the Special Committee of the Bar 
Association, but inherent in the terms of the bill, is to establish a 
series of administrative and judicial controls over acts of administra
tive authorities which have not been made justiciable by Congress 
or accepted as justiciable by the courts. 

Before it is possible to criticize the requirements of the bill in 
respect to intra-agency boards, it is important to know in detail 
within which agencies such boards must be established. This can 
be determined only by an elaborate process of exclusion and inclu-

,. Report and Draft of Bill by the Special Committee on Administrative LatW, 
p. ]0. 

10 The same. 
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sion based upon certain specific exceptions as to particular author
ities, exceptions as to functions, or exceptions as to circumstances, 
made by Section 7 (b) of the bill; 81 upon the limitations contained 
in the definition of the word "agency" in Section r (3); and upon 
the provisions of Section 4(a), (b) to the effect that "when any 
person is aggrieved by a decision of any officer or employee of any 
agency, such person may" request that the matter be referred to 
an intra-agency board. This very broad language, using the word 
decision in a general way and making no distinctions as to which 
decisions or other acts of certain agencies involve legal rights and 
which do not, makes it necessary to include in the list of agencies 
which would be compelled to set up intra-agency boards, several 
which might have been omitted if only the other sections of the bill 
were under consideration; also to list certain organizations in more 
than one category. 

As a result of applying the criteria given by the bill, it appears 
that more than sixty boards might be established in the following 
agencies: 

r. The Department of the Treasury 
a. The Secretary of the Treasury 
b. The Bureau of Engraving and Printing under a Director 
c. The Bureau of Narcotics under a Commissioner 
d. The Bureau of the Mint under a Director 
e. The Federal Alcohol Administration under an Administrator 
f. The Office of the Treasurer of the United States 

g. The Procurement Division under a Director 
h. The Public Debt Setvice under a Commissioner 
i. The Secret Service Division under a Chief 
j. The United States Coast Guard under a Commandant 
k .. The Division of Savings Bonds 

11 For example, this section exempts from the operations of the act "any matter 
concerning or relating to the conduct of military or naval operations.'' It does 
not explain whether or not this means all acts of the War Department and the 
Navy Department. River and harbor work, in the appropriations bill, is listed 
in a section devoted to non-military activities; but under the Bar Association bill 
it might (or might not) be considered as included in the provision quoted. 

Again, the section exempts controversies based on failure to receive employment. 
It apparently permits all other controversies based on personnel management, 
dismissal, demotion, etc., in any and every agency of the government, to be taken 
to intra-agency boards. Perhaps all acts connected with purchasing and supplies 
are likewise subject to review by the boards. 
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2. Post Office Department 
a. Postmaster General 
b. Assistant Postmasters General 
c. Bureau of the Chief Inspector 

3· Department of the Interior 
a. Secretary of the Interior 
b. General Land Office under a Commissioner 
c. Bureau of Reclamation under a Commissioner 
d. Geological Survey under a Director 
e. Division of Grazing under a Director 
f. Office of Indian Affairs under a Commissioner 
g. Bureau of Mines under a Director 
h. Bureau of Fisheries under a Commissioner 
i. Bureau of Biological Survey under a Chief 
j. Petroleum Conservation Division under a Director 
k. Bituminous Coal Division under a Director 
1. Division of Territories and Island Possessions under a Director 

m. Alaska Railroad under a General Manager 
n. Bonneville Project under an Administrator 
o. National Park Service under a Director 

4· Department of Agriculture 
a. Secretary of Agriculture 
b. Agricultural Adjustment Administration under an Adminis-

trator 
c. Agricultural Marketing Service under a Chief 
d. Bureau of Animal Industry under a Chief 
e. Bureau of Dairy Industry under a Chief 
f. Bureau of Entomology and Plant Quarantine under a Chief 
g. Food and Drug Administration under a Chief 
h. Forest Service under a Chief 
i. Division of Marketing and Marketing Agreements under an 

Associate Administrator 
j. Bureau of Plant Industry under a Chief 
k. Sugar Division under a Chief 
1. Commodity Exchange Administration under a Chief 

m. Rural Electrification Administration under an Administrator 
5· Department of Commerce 

a. Secretary of Commerce 
b. Bureau of Marine Inspection and Navigation 
c. Inland Waterways Corporation with a President 
d. National Bureau of Standards under a Director 

6. Department of Labor 
a. Secretary of Labor 
b. Public Contracts Division under an Administrator 
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c. Wage and Hour Division under an Administrator 
d.- Immigration and Naturalization Service under a Commis

sioner 
7. Federal Security Agency 

a. The Administrator 
b. Civilian Conservation Corps under a Director 
c. Public Health Service under a Surgeon General 
d. Bureau of Old-Age and Survivors Insurance under a Director 
e. Bureau of Public Assistance under a Director 
£. Bureau of Employment Security under a Director 
g. National Youth Administration under an Administrator 

8. Federal Works Agency 
a. The Administrator 
b. Public Roads Administration under a Commissioner 
c. United States Housing Authority under an Administrator 
d. Public Buildings Administration under a Commissioner 

9• Veterans' Administration under an Administrator 
I o. Panama Canal with a Governor 
I I. General Accounting Office under a Comptroller General 
I 2. International Fisheries Commission 
I 3· Public Works Administration under a Commissioner 
14. Work Projects Administration under a Commissioner 

The following agencies appear to be exempted, in one way or 
another, from the necessity of establishing intra-agency boards to 
review the acts of officers and employees: 

I. Specific exceptions by organizational unit 
a. Federal Reserve Board 
b. Bureau of the Comptroller of the Currency 
c. Federal Deposit Insurance Corporation 
d. Interstate Commerce Commission 
e. Department of State 
f. Department of Justice and Offices of United States Attorneys 
g. General Accounting Office in respect to the implementation 

of rules and regulations and judicial review of rules and 
regulations 

2. Exceptions by function and circumstance 
a. War Department 
b. Navy Department 
c. Department of State 
d. Bureau of Internal Revenue 
e. Bureau of Customs 
f. Patent Office 
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g. Deputies under the Longshoremen's and Harbor \Yorkers' 
Act 

h. Secretary of Agriculture in respect to grading service in con
nection with purchase and sale of agricultural products 

i. Civil Service Commission 
j. Lending agencies in respect to lands 

(I) Farm Credit Administration 
(a) Federal Land Banks 
(b) Land Bank Commissioners 
(c) Federal Farm Mortgage Corporation 
(d) Federal Intermediate Credit Banks 
(e) Production Credit Corporations and Associations 
(f) Banks for Cooperatives 
(g) Regional Agricultural Credit Corporations 

( 2) Federal loan agencies 
(a) Disaster Loan Corporation 
(b) Electric Home and Farm Authority 
(c) Export-Import Bank of Washington 
(d) Home Owners' Loan Corporation 
(e) Federal National Mortgage Association 
(f) Reconstruction Finance Corporation 
(g) Reconstruction Finance Corporation Mortgage 

Company 
(h) Commodity Credit Corporation 

k. Library of Congress in re copyrights 
3· Exceptions under the definition of "agencyns2 

a. Commodity Exchange Commission 
b. Foreign Trade Zones Board 
c. Social Security Board 
d. Civil Aeronautics Authority 
e. Federal Communications Commission 
f. Federal Power Commission 
g. Federal Trade Commission 
h. Maritime Labor Board 
1. National Labor Relations Board 
j. National Mediation Board 
k. Railroad Retirement Board 
1. Securities and Exchange Commission 

m. Tennessee Valley Authority 
n. United States Civil Service Commission 
o. United States Employees' Compensation Commission 

., " 'Agency' means any department, independent establishment, administration, 
corporation, or other subdivision of the executive branch of the United States Gov
ernment with one chief officer as the immediate head thereof."-S. 915, Sec. 1(3). 
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p. United States Maritime Commission 
q. United States Tariff Commission 

Any acquaintance with the functions performed by the above
named agencies which apparently '.would have to establish intra
agency boards under the requirements of the Bar Association bill 
makes it possible to reach certain conclusions as to the requirements 
in question. These functions are extremely varied; so varied, in
deed, that they cannot reasonably be subjected to a single type of 
procedure and control. The Bureau of Narcotics, for example, is 
charged with the enforcement of criminal laws such as the Harri
son Narcotic Law, the Marihuana Tax Act of 1937, and the Nar- · 
cotic Drugs Import and Export Act. In enforcing these laws 
it operates under the police formula. The Division of Public Con
tracts in the Department of Labor, on the other nand, is attempting 
to enforce provisions contained in contracts made by the govern
ment with private individuals in respect to hours of work, convict 
labor, age of employees, working conditions, etc. The act establishes 
no criminal sanctions, but sets up several other methods of en
forcement,, including a civil suit for the recovery of liquidated dam
ages brought against the contractor who violates the stipulations of 
a government contract. 

The Immigration and Naturalization Service is dealing with 
aliens who may be excluded from the United States under the 
sovereign power. The General Land Office and the Division of 
Grazing in the Department of the Interior are dealing with public 
lands in which individuals have no vested rights. One of the regu
latory functions of the Bureau of Mines consists in revoking licenses 
already issued for the manufacture, sale, import, or export of ex
plosives, because of acts of disloyalty or hostility toward the United . 
States. 

The Veterans' Administration makes decisions in respect to pen
sions to veterans, payments to dependents, government life insur
ance, and so on. The General Accounting Office makes decisions on 
claims by or against the government. The Secretary of Agriculture, 
under the Packers and Stockyards Act, issues both legislative and 
judicial orders. 

These few examples, taken almost 1!-t random from among the 
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agencies which would probably be affected by the Bar Association 
bill, serve to indicate that it is probably not advisable to bring under 
one formula such unrelated subjects and acts as public lands, explo
sives, private rights, criminal suits, civil suits, revocation of licenses, 
legislative schedules, and cease and desist orders. Some of the agen
cies which would be required to set up intra-agency boards act 
chiefly through administrative decisions. Others are required by 
statute to perform certain acts by means of orders. For some acts, 
no procedures are established by law; for others, elaborate proce
dures are provided. Some acts are not, and by their nature cannot 
be, the basis of a case or controversy in a judicial sense. Others can 
give rise to a case or controversy. No judicial controls, beyond such 
general principles as that an administrator must act within his 
powers and must not abuse those powers, are provided for certain 
acts. Other acts, in particular orders of a judicial nature, are sub
jected to a strict control by the courts. 

Some of the agencies which would be affected are integral parts 
of departments. Others stand upon a separate statutory basis, and 
their determinations which affect individuals are in no way con
trolled by the head of the department concerned. This is true of the 
Federal Alcohol Administration and the \Vage and Hour Division, 
for example. In short, the functions, the applicable statutory, ad
ministrative, and judicial requirements, and the organizational re
lationships of the agencies concerned are so diversified as to make 
any single pattern for dealing with all their acts which may give 
rise to controversies appear both undesirable and impracticable. 

Such a pattern, however, is provided by the Bar Association 
bill. Intra-agency boards, as was said above, are to deal with con
troversies based on acts of all agencies not in some way exempted. 
The bill provides for the establishment of such boards by the 
head of each agency concerned. \Vhen any person is aggrieved by 
a decision33 of any officer or employee of any agency, he may notify 
the head of the agency of his objection to the action and request 

., Sec. 1 (8) provides: "'Decision' means any affirmative or negative decision, 
order or Act in specific controversies which determines the issue therein involved." 
Part I of the present study shows that this definition has no exact relation to law, 
administration, or jurisprudence, and that it is in many instances inapplicable if 
not meaningless. 
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that the controversy be referred to a board. The board must give 
"an opportunity at an early day for a full and fair hearing." 
Notice of the hearing is to be given to the aggrieved person, and 
other substantially interested parties shall have the right of in
tervention. Prov~sion is made for the filing of written pleadings, 
the issuance of subpoenas for witnesses and documents, the taking 
of testimony in accordance with the rules of evidence that are ap
plicable to quasi-judicial proceedings, the examination and cross
examination of witnesses, the reduction of the testimony to writ
ing, the making of formal findings of fact upon the evidence, and. 
the preparation of a separate written decision by the board. In 
other words, no matter how simple may be the nature of the con
troversy, this complicated procedure must be employed. Both the 
functions and the procedure of intra-agency boards, as established 
by the Bar Association bill, appear to be not only unnecessarily 
cumbersome, but possibly obstructive. This will become clearer as 
the discussion proceeds. 

Functions of the board. The expression "aggrieved by a de
cision of any officer or employee of any agency," sets no limit 
to the type of action over which the boards are to have jurisdiction; 
nor is any limit set by the definitions given of "decision" and "con
troversy." The former was cited above; the latter reads: "'Con
troversy' means any dispute or disagreement concerning any claim, 
right, or obligation for or against the United States and any re
fusal to grant any license, permit, or other privilege."34 Earlier 
chapters of this study have shown that under the Constitution of 
the United States, there is no possibility through intra-agency 
boards, or in any other fashion, of making a justiciable controversy 
out of an act lying wholly within the discretion of an adminis
trator. Many acts of this sort must fall under the formula, "any 
refusal to grant any license, permit, or privilege." 

On the practical side, the bill does not consider the procedures 
which have been employed in the first place for performing the 
acts to be reviewed by the intra-agency boards. An act might be 
an order made only after a careful hearing and fact-finding; it 
might be a discretionary act; it might or might not involve legal 

.. S. 915, Sec. 1 (9). 
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consequences to the petitioner. Yet all acts alike, if there is a dis
pute or disagreement concerning them, are to go to the intra
agency boards. 

The bill does not make it clear whether the board is to redeter
mine the merits of the matter and substitute its discretion for that 
of the officer performing the act originally, or whether it is merely 
to determine whether the decision made by him was, in the par
ticular set of circumstances, within the bounds of discretion given 
him by statute. It does not indicate whether in cases turning upon 
disputed issues of fact it is the duty of the board to redecide the 
questions of fact and substitute its own independent conclusions, 
or merely to determine whether in the light of the testimony, the 
decision of the officer is supported by substantial evidence. 

If the officer is charged by law and by rules and regulations with 
making an order upon the basis of a fact-finding supported by evi
dence, and with preparing a written transcript of the record which 
is reviewable by the courts, may the board disregard this record 
and build up an independent record by a trial de novo, thus caus
ing both the government and the individual the expense of twice 
introducing the same evidence and arguments? 

The relationship of the intra-agency boards to the head of an 
agency within a department and to the head of the department is 
far from clear. Manifestly they are not, like the Board of Tax 
Appeals and the United States Customs Court, higher controlling 
authorities; for if they were, their "findings of fact and separate 
decision thereon" would not be subject to "the written approval, 
disapproval, or modification of the head of the agency concerned 
or of such person as he shall designate.m5 Nor are they merely 
advisory in nature, as is the Board of Appeals in the Department 
of the Interior. Are they merely fact-finding agencies, like masters 
in chancery or like the trial examiners of the Federal Trade Com
mission? 

Must the head of the agency or reviewing officer confine his con
sideration of the case to the evidence contained in the record made 
before the board? May he take account of facts (within his own 
knowledge, based on the results of his own investigations, found 

u The same, Sec. 4 (b) , 



111 FEDERAL REGULATORY ACTION AND CONTROL 

in the departmental records, or brought to his attention by sub
ordinates), which have not been introduced into the hearing be
fore the board? Must the decision of the board be sustained by 
the reviewing officer if he finds it to be based upon substantial evi
dence and a correct interpretation of the law, or may he set it aside 
in case he disagrees with the conclusion? May the reviewing officer 
decline to re-examine a matter decided by the board? Must the re
viewing officer read the entire record before he passes upon a de
cision of the board? 

By providing that the board shall make a separate decision upon 
the facts, the bill requires the head of the agency to act on a case 
that has been prejudged. Since he must approve, disapprove, or 
modify the decision of the board, the superior officer acts as a court 
of second instance rather than a responsible administrator. If all 
the matters decided by an intra-agency board were judicial in na
ture, this would be less objectionable. When, however, questions 
of promotion, dismissal, the granting of licenses or privileges, and 
other administrative discretionary questions arise, as they will arise 
under the terms of the bill, the administrator cannot be expected 
to assume responsibility without power. If he disregards the action 
of the board, the whole procedure may be merely dilatory. If he 
is bound by it, he is not responsible. 

No provision is made in the bill for review by the superior ad
ministrator of actions of subordinates, before a case is sent to the 
board. If the board is considered a quasi-judicial authority, its ac
tion ought not to be invoked before exhaustion of administrative 
remedies. If it is an administrative authority, its recommendations 
are purely advisory and the head of. the agency should not be 
bound by them. ' 

The bill contains the following ambiguous provisions86 as to 
rehearing prior to a request for judicial review of the decisions or 
orders of administrative agencies: "Before filing a petition such 
party may within ten days make a motion to the agency or inde
pendent agency concerned for a rehearing . . . and the time for 
appeal shall run from the order on such motion if denied or the 

"The same, Sec. s(a). 
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order made on such rehearing if a rehearing shall be had." It is 
not specified who grants or denies the request for rehearing, or 
who holds a rehearing if one is allowed. 

The relationship of the intra-agency boards to the courts is far 
from clear. The bill provides that any person aggrieved by the 
final decision or order of any agency may file a petition with the 
United States Court of Appeals for the District cf Columbia, or 
the appropriate circuit court of appeals, stating the alleged errors 
in the decision of the agency.sr It is made the duty of the agency 
to prepare and file with the clerk of the court the original or a 
full and accurate transcript of the entire record in such proceed
ing. This is further evidence that no matter how trivial the basis 
of a controversy, the bill would subject it to a procedure compara
ble to a "due process of law'' fact-finding and a judicial decision. 

According to other provisions of the bill88 the court will have to 
pass upon the questions whether the findings of fact are erroneous; 
whether they are or are not supported by substantial evidence; 
whether the decision is or is not supported by findings of fact; 
whether the decision was issued without due notice and a reasonable 
opportunity to the aggrieved party for a full and fair hearing, 
and so on. These provisions, if they ever became effective, might 
lead to serious difficulties. If the court should hold on the 
transcript of the record that the decision of the inferior authority 
was supported by the facts, but that the action of the superior au
thority thereon was not so supported, a difficult and embarrassing 
administrative situation would arise. The court would be sustain
ing subordinate, perhaps permanent, civil service employees and 
at the same time humiliating their superior officer, in many in
stances a politically appointed officer of high rank within his 
party. New and difficult problems in the relationship between re
sponsible political officers and permanent civil servants would be 
introduced into administration. 

Fortunately, the attitude of the parties and of the court may 
prevent these things from happening. Matters over which the 

"'The same. 
• The same. 
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courts can take jurisdiction are already, in general, subject to statu
tory review; and it is hardly likely that anyone who can appeal to 
the courts from an order 'affecting his rights, will go to an intra
agency board and await action, first by the board and then by the 
head of the agency. Other matters, although the Bar Association 
bill would send them to the courts, cannot give rise to cases or 
contr9versies. Jurisdiction cannot be given by statute to constitu
tional courts where there is no case or controversy.39 

The bill does not distinguish administrative action which in
volves rights from administrative action which does not involve 
rights and which is discretionary. For example, it makes the "re- · 
fusal to grant any license, permit or other privilege" the subject 
of action by the intra-agency boards, and provides for review of 
such action by the circuit courts of appeals. Further, by expressly 
exempting controversies based on failure "to receive appointment 
or employment by any agency or independent agency,"'0 the bill 
implies that all other personnel cases may be handled by review 
boards with appeal to the courts. Similarly, since disputes con
cerning pensions are not exempted, it is apparently the intent of 
the bill to send them to the courts. Generally these and other 
matters which do not affect established rights but require only the 
exercise of administrative discretion, are recognized in long-settled 
jurisprudence as not being appropriate subjects of judicial action. 

Many attempts have been made in the past to induce the con
stitutional courts to review disputes of this kind, but the courts 
have consistently held that they possess no jurisdiction to do so. 
The basic nature of the controversy is not changed by establishing 
a particular type of procedure before intra-agency boards. The sig
nificant thing is the relationship between the type of administrative 
action taken and the legal rights of the individual, and not the par
ticular type of hearing upon an appeal from that action. 

If judicial review is deemed necessary over actions which are 
not justiciable in constitutional courts, jurisdiction should be given 
to legislative courts.41 The bill does, it is true, permit review by 

89 See Supporting Statement XI, pp. :p 8-32.. 
"S. 915, Sec. 7(b). . . . . . . . 
"F. F. Blachly, Working Paplll"s on Adnumstratwe Adtuilicat•on, prmted for the 

use of the Senate Committee on the Judiciary, 75 Cong. 3 sess. 
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the Court of Appeals for the District of Columbia as an alterna
tive to review by the circuit courts of appeals; 42 but the former 
court would have to be enormously increased and perhaps reor
ganized in order to enable it to handle even a fraction of the cases 
which would come to it because the other courts had refused juris
diction, if judicial review should be extended as the Bar Association 
bill provides. 

Nothing that has been said is intended to imply that there should 
never be intra-agency boards to pass on disputes or disagreements. 
Such boards are already in existence in a number of agencies; but 
their decisions are not looked upon as the basis for review by con
stitutional courts. It should be possible to establish a board when
ever such action will evidently assist in the work of administration; 
but it should not be mandatory to establish a board where the 
work could be done better through some other type of organi
zation. 

From an administrative standpoint, the intra-agency board pro
cedure is often far too complicated for the subject matter handled. 
It is too cumbersome, slow, and expensive to be employed in con
nection with small matters. It goes far beyond any need for 
uniformity and simplification of. administrative procedure. "By 
multiplying opportunities for hearings, all of which must include 
among other things power of subpoena, the right of cross-examina
tion of witnesses, the filing of formal pleadings, and the making 
of written records, opportunity for delay is too clearly afforded. 
Numerous administrative and judicial hearings are provided for 
if a petitioner desires to take a rule or action under it through the 
court of ultimate resort. The holding of the number of hearings 
provided for would require months and perhaps years, if the right 
were fully exercised by ingenious council. The bill, by overextend
ing the opportunities for delay, affords an opportunity for the use 
of dilatory tactics which may result in completely paralyzing ad
ministrative authority.'148 

"S. 915, Sec. s(a) . 
.. Letter of Stephen B. Gibbons, Acting Secretary of the Treasury, in A dminis

trative Law, Hearings before Subcommittee No. 4 of the House Committee on the 
Judiciary on H.R. 4236, H.R. 6198, and H.R. 6324, 76 Cong. x sess., p. xo6. 
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F. Procedure before Independent Agencies 

According to the Bar Association bill, " 'independent agency' 
means any board, commission, authority, corporation, or other sub
division of the executive branch of the United States Government 
with two or more ~fficers at the head thereof as board, commission, 
or other members."44 

The following provisions are made 'concerning procedure before 
independent agencies: 

Where any matter arises out of the activities of any independent 
agency, it may be provided by rule that such matter may be heard in 
the first instance by one of its trial examiners, who shall file with the 
independent agency the written record and his written findings of fact 
and separate decision, which shall be made in all instances, whether by 
the examiner or the independent agency, after reasonable public notice 
and a full and fair hearing as hereinbefore in this section provided. A 
copy or copies thereof shall be sent by registered mail to the aggrieved 
party. The independent agency shall enter at the expiration of thirty 
days such appropriate decision as may be proper unless within said thirty 
days the aggrieved party shall signify his written consent to the entry 
of the decision or shall file by registered mail with the independent 
agency his written objections to the findings of fact and decision of the 
examiner, in which event the independent agency shall not enter its 
decision without first according a public hearing upon reasonable notice 
to such party. Such hearing shall be before the members of the inde
pendent agency, if it has not less than three members, or before any 
three of such members. If the independent agency has less than three 
members, an intra-agency board shall be constituted. . .. .s 

These provisions are intended, according to the Report and Draft 
of Bill by the Special Committee on Administrative Law, "to es
tablish an uniform standard of procedure in ... the agencies which 
constitute the so-called independent boards, commissions, etc., for 
the hearing and determination administratively of controversies 
between the administrative officers and the citizen .... '"6 

Will the provisions of the bill accomplish this intention? They 
certainly do not achieve a complete uniformity, since they make the 
employment of trial examiners permissive rather than mandatory . 

.. S. 915, Sec. 1(4). 
"The same, Sec. 4(e), 
"Annotations on p. 30. 
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From the earlier part of the present chapter it appears, however, 
that uniformity is not desirable for its own sake and that it may be a 
positive detriment to effective administration if conditions are not 
uniform. Even with the use of trial examiners left optional, the 
procedure outlined by the bill appears to be too nearly uniform 
to fit all the situations in which it would be applied. 

Several considerations should be borne in mind in evaluating 
the provisions for procedure before the independent agencies. First, 
most of the objections to the procedure before intra-agency boards 
are applicable. Second, the bill does not seem to give sufficient con
sideration to two facts: ( 1) that a great number of disputes aris
ing from the activities of the independent agencies are now handled 
by conferences, informal hearings, stipulations, etc.; and ( 2) that 
orders touching constitutional rights and some statutory rights are 
reviewed by the courts. In the light of these two facts it would seem 
that it is entirely unnecessary to add a procedure which is equiva
lent to that of the intra-agency board and which can be had upon 
demand. There is no need for it from the standpoint of protection 
under the law, and it may easily prove to be a serious impediment 
to administrative efficiency. 

Next, the bill fails to make distinctive provision for the several 
different relationships which exist between the individual and the 
regulatory agency, or to recognize the fact that satisfactory proce
dures have been developed in connection with most of these 
relationships. For example, in what are sometimes called complaint
and-answer cases the authority generally sits as a court and does 
not appear as a party. Such cases arise in respect to reparation or
ders and some kinds of enforcement orders. In such cases the com
mission determines the rights of private parties as any court might 
do. Some complaint-and-answer cases, however, although they de
cide matters of private right, have such broad ramifications .that 
the decisions may affect many individuals who do not participate 
in the hearings either as complainants or intervenors, as when a 
stockyard is ordered to make reparation for acts hitherto common 
to stockyards but now found to be in violation of law. 

In many cases the commission or other agency appears as a com
plainant because of alleged misconduct on the part of an indi-
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vidual or corporation subject to its regulation. Such a case arises 
when the Commodity Exchange Commission seeks to revoke the 
designation of a board of trade as a contract market, for violation 
of law, rules and regulations, or orders. Since such revocation is 
made subject to notice and hearing, the burden is laid upon the 
Commission of establishing the facts alleged in the complaint. Other 
cases arise, for example, when complaint is made to the Interstate 
Commerce Commission (or when the Commis~ion: institutes in
vestigation to determine) that there is illegal control of two or 
more carriers by common directors; or when it is proposed by a 
regulatory authority to suspend a traffic rate or to establish a wage 
rate.47 

Is it not highly probable that these different situations should 
be controlled by different types of procedure? In any case, is it not 
unwise to disregard the procedures which have been worked out 
by statutes, rules and regulations, and judicial decisions, and to . 
propose as an alternative, whenever an individual chooses to de
mand it, a single type of procedure which (except for the trial ex
aminer provision) lacks flexibility and has only a slight relation 
to administrative experience? The a priori assumption that one 
pattern of quasi-judicial procedure is advisable for all types of 
cases can hardly be justified in view of the facts at hand. 

It should not be forgotten that many orders issued by the inde
pendent regulatory agencies are in no sense "controversies between 
the administrative officers and the citizen," but are rather methods 
of realizing social and economic policies outlined by Congress. In 
the hearings which serve as a basis for such orders, the government 
appears formally as a party, but it is not in an adversary position. 
Regulation is a constant process of adjustments; not a series of 
judicial contests. 

Finally, the proposed bill, although it would in all probability 
impede and hamper administration in ways already shown, does 
nothing to answer numerous concrete questions which are now oc
cupying the attention of the many persons desirous of improving 
administrative procedure. Some of these questions are: 

1. The selection of trial examiners. How should trial examiners 

"For other examples, see Supporting Statement IV, pp. 276-86. 
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be chosen? What qualifications should they have? Should they be 
made more independent in their work? 

2. The conduct of the hearing by trial examiners. (a) Witnesses. 
Should the trial examiner have power to issue subpoenas? Should 
the commission sign blank subpoenas for him to issue? Should all 
subpoenas be issued by the commission? (b) Place of hearing. 
Should the trial examiner have power to transfer the place of hear
ing? (c) Rules of evidence. Should certain definite rules of evidence 
be established, or should the commission depend upon the judg
ment of the trial examiner? Should different rules of evidence be ap
plied when the public interest is involved from those used when 
the commission is merely deciding a dispute between two indi
viduals? (d) Rulings. Should the trial examiner have full power 
to make rulings as questions arise, or should he make only pro
visional rulings? (e) Interlocutory appeals to commission. When 
a trial examiner is hearing a case, should interlocutory appeals to 
the commission be permitted? (f) Oral arguments and briefs. 
Should parties have an opportunity for oral arguments upon com
pletion of the taking of testimony before the trial examined Should 
parties be permitted to file briefs as a part of the record made by 
the trial examiner? (g) Stipulation and fact-finding. Should the 
trial examiner have power to stipulate as to facts? Should parties, 
as a matter of right, be allowed to submit proposed fact-findings? 

J. Nature of trial examiner's report. What should be the nature 
of the trial examiner's report? Should it be merely a fact-finding, 
or should it contain conclusions of law and a tentative order? 

4· Review of trial examiner's report. (a) Should parties be al
lowed, as of right, to file exceptions to the report? (b) In case no 
exceptions are filed, should the commission adopt the findings of 
the trial examiner as its own, or should it review the evidence? (c) 
Does the type of action taken determine whether or not the evi
dence should be reviewed by the commission? (d) Should there 
be established in the commission a review division which examines 
the work of the trial examiner before it goes to the commission 
and suggests final action on matters to which no exceptions are 
taken? 

S· Hearing before commission on review. (a) Should oral argu-
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ments before the commission and the filing of briefs be permitted 
as a matter of right or at the discretion of the commission? (b) 
Must oral arguments be made before the full membership or may 
they be brought before single members? (c) In connection with 
rather common and routine matters of a police-judge nature, is 
there any necessity for bringing the case before the whole com
mission? (d) How far can adjudication be delegated to subordi
nates? Does the amount of delegation depend upon whether a case 
is one involving policy, or merely a dispute between individuals? 
(e) Should the grounds for the argument before the.commission 
be based merely upon exceptions to the intermediate report of the 
trial examiner, or should they concern the whole report and rec
ord? (f) Should the trial examiner prepare for the commission a 
memorandum which considers the exceptions? (g) Does the com
mission have a positive duty to consider the whole case, even where 
no exceptions have been filed? May the answer here depend upon 
whether the public interest is involved? 

6. ~The final order of the commission. (a) In respect to the mak
ing of the decision or order after a hearing, who shall study the 
record? Shall a review division, the solicitor of the agency, or the 
trial examiner assist the commission in examining the record? (b) 
Should tentative findings of fact and conclusions of law be pre
pared and given the parties before the final order or decision, when 
this is not required by law? 

These and many related questions should be answered before 
any attempt is made to provide a uniform rule of procedure before 
the independent regulatory bodies. There are various opinions on 
almost every one of these questions. In order to reach intelligent 
conclusions regarding them, it is necessary to study carefully, with 
the questions held in mind, the procedure of every authority 
charged with the regulatory function. This category includes· not 
only the independent boards and commissions, but other agencies, 
such as the Department of Agriculture, which are confronted with 
exactly the same type of problem. Such a study should naturally 
include the appropriate constitutional, statutory, and regulatory 
provisions and judicial decisions, but it should not end with these. 

. It should inquire under what circumstances each agency is func
tioning; what types of actions it takes; what investigations it has 
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made and is making or contemplating; what are its available sources 
of information; how many acts of every nature it performs, how 
many complaints it receives, how many informal adjustments it 
makes, and how many formal cases it hears, all within a given 
time; in general, what has been its experience. In this way alone 
will it be possible to build up an administrative procedure that 
stands on the solid ground of experience-a procedure that at one 
and the same time will make for the utmost efficiency and expedi
tion in administration, will serve the public interest, and will safe
guard the rights of the citizen. 

G. Judicial Review of Actions of Independent Agencies 

Provisions of the bill. The bill provides: 

Sec. 5 (a) Any party to a proceeding before any agency or independ
ent agency as provided in section 4 of this Act who may be aggrieved 
by the final decision or order of any agency, or independent agency, 
as the case may be, within thirty days after the date of receipt of a copy 
thereof, may at his election file a written petition (I) with the clerk 
of the United States Court of Appeals for the District of Columbia; 
or ( 2) with the clerk of the circuit court of appeals within whose juris
diction such aggrieved party resides or maintains his principal place of 
business or in which the controversy arose, for review of the decision. 
Before filing a petition such party may within ten days make a motion 
to the agency or independent agency concerned for a rehearing, tender
ing a statement of any further showing to be made thereon which shall 
constitute a part of the record, and the time for appeal shall run from 
the order on such motion if denied or the order made on such rehearing 
if a rehearing shall be had. The petition shall state the alleged errors 
in the decision of the agency or independent agency concerned. The 
Attorney General of the United States and the agency or independent 
agency shall each be served with a copy of the petition and it shall be 
the duty of the Attorney General of the United States to cause appear
ance to be entered on behalf of the United States within thirty days 
after the date of receipt by him of a copy of the petition and it shall be 
the duty of the agency or independent agency, as the case may be, 
within thirty days or such longer time as the court may by order direct, 
after receipt of a copy of the petition to cause to be prepared and filed 
with the clerk of such court the original or a full and accurate transcript 
of the entire record in such proceeding before such agency or independent 
agency. The court may affirm or set aside the decision or may direct 
the agency or independent agency concerned to modify its decision. Any 
case may be remanded for such further evidence as in the discretion of 
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the court may be required but no objection not urged before the agency 
or independent agency, as the case may be, shall be considered by the 
court unless the failure or neglect to urge such objection shall be ex
cused by the court for good cause shown. To facilitate the hearing of 
such appeals and avoid delay in the hearing of other matters before the 
court, such court may constitute special sessions thereof to consist of any 
three judges competent in law to sit as judges of a circuit court of appeals, 
which special sessions may be held concurrently with the regular sessions 
of said court. Any decision of any agency or independent agency shall 
be set aside if it is made to appear to the satisfaction of the court (I) 
that the findings of fact are clearly erroneous; or ( 2) that the findings 
of fact are not supported by substantial evidence; or (3) that the 
decision is not supported by the findings of fact; or (4) that the decision 
was issued without due notice and a reasonable opportunity having been 
afforded the aggrieved party for a full and fair hearing; or (5) that 
the decision is beyond the jurisdiction of the agency or independent 
agency, as the case may be; or ( 6) that the decis'ion infringes the Con
stitution or statutes of the United States; or ( 7) that the decision is 
otherwise contrary to law. 

(b) The judgments of the circuit courts of appeals shall be final, 
except that they shall be subject to review by the Supreme Court of the 
United States upon writ of certiorari or certification as provided in sec
tions 239 and 240 of the Judicial Code, as amended (U.S.C., title 28, 
sees. 346 and 34 7) · , 

(c) Where the cause of action is otherwise within the jurisdiction of 
the United States Court of Claims as provided in sections 136 to I87, 
inclusive, of the Judicial Code, as amended (U.S.C., title 28, sees. 24I 
to 293, inclusive), the petition provided in this section may be to the 
said Court of Claims at the election of the aggrieved party. 

(d) Where a circuit court of appeals or the Court of Claims finds 
itself in disagreement with a previously rendered decision of another 
court having jurisdiction under this section, it shall certify to the Su
preme Court of the United States a distinct and definite statement of 
the question or proposition of law upon which such disagreement rests, 
with a statement of the nature of the cause and of the facts on which 
such question or proposition of law arises, together with a statement 
of the reasons in support of such disagreement. Such further proceedings 
shall be as provided in section 239 of the Judicial Code, as amended 
(U.S.C., title 28, sec. 346 ). 

JURISDICTION OF COURTS TO IMPOSE DAMAGES WHERE APPEAL 

WAS FOR DELAY AND FOR COSTS 

Sec. 6. The courts shall have jurisdiction and power to impose dam
ages in any case where the decision of the agency or independent agency 
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is affirmed and the court finds that there was no substantial basis for the 
petition for review. In all cases the costs on review shall be allowed 
the prevailing party after final judgment, to be collected according to 
law. 

EXCEPTIONS AND RESERVATIONS 

Sec. 7. Nothing contained in this Act shall operate to modify or repeal 
any rights or procedure as now provided by law for any person to have 
his controversy with the United States heard and determined in any 
district court or circuit court of appeals of the United States. 

Differences. The following provisions of the bill are not usually 
found in present-day review procedure. 

1. A person evidently can elect the procedure provided by the 
bill rather than the three-judge district court procedure which is 
applicable at present to most orders of the Interstate Commerce 
Commission, general orders of the Federal Communications Com
mission, certain orders of the Secretary of Agriculture, and orders 
of the United States Maritime Commission. 

2. The provisions which allow the court to affirm or set aside 
the decision, or to direct the agency or independent agency con
cerned to modify its decision, are different from the usual statu
tory provisions now existing. Such provisions generally allow the 
court, when reviewing an order, to affirm, modify, or set aside the 
same. In a few instances they require the court to enforce the de
cision if affirmed or modified. 

3· The provisions in respect to the introduction of new evidence 
are much less specific than those of most present laws regarding 
the acts of administrative agencies. 

4· The provisions of the bill in respect to the validity of find
ings of fact by the administrative authorities are quite exceptional. 
Thus, the conditions under which the facts as found administra
tively shall be set aside are given; whereas the usual statements 
to the effect that the findings of fact of the administrative agency 
shall be conclusive if "supported by substantial evidence," etc., are 
conspicuously absent. 

5. There are added situations where the cause of action is other
wise within the jurisdiction of the United States Court of Claims. 

6. There is added a provision as to what shall take place when 
a circuit court of appeals or the Court of Claims finds itself in dis-
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agreement with a previously rendered decision of another court 
having jurisdiction. 

7· A new provision gives the courts jurisdiction to impose dam
ages where appeal was made without substantial basis, and to im
pose costs. 

8. The appeal is the same from actions of intra-departmental 
boards and agencies as from independent agencies. 

Advantages of the bill in re judicial review. The proposals of the 
bill evidently contain certain advantages over the general statutory 
provisions for judicial review. 

I. The party aggrieved by a decision could elect the circuit 
court of appeals transcript of the record procedure instead of the 
three-judge district court procedure. This tends to a uniformity 
in respect to appe\lls, which is as desirable (in cases where it is 
constitutionally possible) when a matter has taken the form of a 
justiciable controversy, as it is undesirable while~a matter is subject 
to administrative action. It also prevents a de novo trial of the case, 
which consumes time and may lead to the substitution of judicial 
discretion for administrative discretion. This new provision, how
ever, is quite largely vitiated by the fact that a person may still 
proceed under the three-judge district court procedure or other pro
cedure if he wishes (see Sec. 7 of bill, Exceptions and Reservations). 

2. The substitution of the power of the court to direct the 
agency or independent agency concerned to modify its decision, 
for the usual formula that the court has the right to "modify" 
the decision, is a step in advance. Undoubtedly when the court 
modifies a decision of an administrative authority it substitutes its 
own discretion for that of the authority, and in so far as it does 
this it is administering rather than adjudicating. 

3· The provision as to the settling by the Supreme Court of 
disagreements on questions of law, between decisions of different 
circuit court of appeals, is to be commended as a step toward secur
ing uniformity of jurisprudence among the lower federal courts. 

Disadvantages of the bill in respect to judicial review. 
I. It is a mistake to attempt to place the determinations of the 

indepenqent boards and commissions, which are generally taken by 
order, on the same appeal basis as the decisions regarding personnel, 
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pensions, standardization, etc., which are to be taken by intra
agency boards plus the head of the agency. The attempt is made 
here to place non-justiciable action in the same category as justici
able action, and to create rights by providing remedies. 

2. The bill fails to distinguish different types of relationship 
between the government and the individual. Manifestly when the 
government is carrying out its proprietary, promotional, benefac
tory, etc., functions there is no such need for appeal to a constitu
tional court as there is in respect to regulatory actions which affect 
guaranteed rights. 

3· Since the courts would almost certainly refuse to take juris
diction over many of the cases that would be brought before them 
under the provisions of this bill, there might easily be complete 
confusion in federal administrative law for years if the bill should 
be passed. 

4· If appeal from actions of a proprietary, promotional, bene
factory, etc., nature is to be had, it must be before legislative rather 
than constitutional courts. · 

5. The provisions as to when new evidence may be presented 
or required are not so clear as in the usual statute. 

6. It seems undesirable to state affirmatively and in detail the 
conditions under which the fact-finding of an authority may be 
set aside by the courts, without including any provision making the 
fact-finding of the authority conclusive, or at the very least prima 
facie evidence, if supported by the testimony. The bill, by so stat
ing the conditions for setting aside the order, and failing to at
tribute any value to the fact-finding of the agency, tends to 
encourage the courts to review findings of fact to an extent not 
permitted by present statutes. Such review would enable the court 
to substitute its judgment for that of the administrative authorities, 
and would also probably have drastic and deleterious effect upon 
the work of the regulatory authorities. This is especially signifi
cant in respect to orders legislative in nature. 

The language of the bill imposes upon the reviewing court the 
task of deciding whether the administrative determination of facts 
is illegal upon any or all of several specified grounds, quoted 
above. These grounds, summarized, are: clearly erroneous find-
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ings of fact; lack of evidence to support findings of fact; or a de
cision which is not supported by the facts as found. No positive 
valuation is clearly given to the fact-finding made by the adminis
tration. These provisions would operate to place upon the review
ing court the burden of examining the evidence and of formulating 
its own independent conclusions as to the correctness of the find
ings, rather than that of performing its present lighter and more 
appropriate task of merely ascertaining whether there is substantial 
evidence in the record, upon which a reasonable person could have 
arrived at the findings. The effect of the proposed change would 
be to bring about trials de novo on the administrative record. The 
courts then would be flooded with cases which they should not be 
expected to handle. 

7· A judicial strait-jacket, such as is contemplated by the bill, 
would be both onerous to the courts and crippling to the adminis
tration, without offering any particular advantag~ to the individual. 
Mr. Robert M. Cooper, special assistant to the Attorney General, 
has stated the difficUlties of this situation, as follows:48 

_ It is hardly reasonable to assume that a judiciary, completely un
trained in the problems of public administration, is more capable or 
more likely to reach proper results than experienced administrators se
lected primarily for their specialized knowledge, technical competence, 
and thorough familiarity with the intricacies of modern governmental 
policies. In recognition of this truth the tendency of legislative practice 
has been in the direction of according greater administrative finality to 
official action. Within the sphere of legitimate governmental functions, 
positive administrative adjudication constantly tends to replace the 
wholly negative aspect of judicial control. ••. 

• . . As a practical matter the judiciary is no more fitted to enter 
the specialized fields of public administration, nor endowed with the 
technical competence necessary to solve the intricate problems arising 
in connection with the enforcement of modern legislative policies, than 
are the legislative bodies which were forced to delegate such functions 
to specialized tribunals. Obviously, then, the courts are in no position 
to supervise the exercise of discretionary authority by these specialized 
tribunals except in those cases where there is a clear abuse of power 
or authority .... Similarly, but to an even greater extent, the practice 

'""Administrative Justice and the Rule o£ Discretion," 47 Yale Law Journal 
(77. ~Q~ ff. 
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of permitting a complete trial de novo on certain fundamental issues 
which inevitably involve the exercise of discretion reaches beyond the 
outermost bounds of sound governmental practice. 

In a similar vein, Dr. Charles Grove Haines has said:49 

. . . Many of the statutes providing for administrative procedure 
were designed to provide remedies in fields in which the customary 
legal procedures had failed to render effective, expeditious, and inex
pensive justice. Regardless of this fact the employment of counsel and 
the assurance of formal judicial procedure according to common law 
standards are demanded by the opponents of administrative justice. 
Thus the simple, direct and expeditious handling of affairs by ad
ministrative officers is held up to scorn no matter how much more 
advantageously individual and social values may thereby be protected 
and preserved. 

H. Is There Administrative Absolutism? 

In view of all the facts and all the jurisprudence brought to
gether in the present chapter and in Part I of this study, it appears 
that the "tendencies toward administrative absolutism" so feared 
by certain promoters of the Bar Association bill are largely non
existent. When the statutes require a hearing, the courts already 
insist that this requirement be fulfilled. A tendency to act upon 
evidence not produced, or to make decisions upon the basis of 
pre-formed opinion or prejudice (admitted that such a tendency 
is human and not confined to administrators) is corrected by the 
judicial principle that the government cannot act on evidence not 
produced at the hearing,50 and by the careful inquiry of the review
ing court as to whether the evidence supports the fact-finding or the 
order; or, when administrative discretion as such is exercised, 
whether the discretion was used in a willful, arbitrary, and capri
cious manner. There can be no disregard of jurisdictional limits, 
since ultra vires acts are set aside. 

It is not altogether clear what is meant by the charge that there 

.. Presidential Address delivered at the thirty-fifth meeting of the American 
Political Science Association, Washington, D.C. Dec. ::9, 1939, American Political 
Science Review, February 1940 . 

.. Robinson v. Baltimore f:j o. R. Co., ZH u.s. so6; United States v. Abilene 
f:! S. R. Co., z6s U.S. Z74· 
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is a tendency to apply to the determining function the methods 
of the directing function. The administrative judicial order, it is 
true, both determines and directs; but so does a court order for 
reparations. All that can be said on this point is that orders and 
other administrative acts which affect rights are generally sur
rounded by statutory requirements for procedure and review which 
operate to protect those rights very completely. It is hardly pos
sible to yield to political pressure at the expense of the law, under 
these conditions. 

Arbitrary rule making for administrative convenience is a charge 
that cannot be proved. Although the courts will ask only: "Did the 
administrator have the power to make this rule under the laws?" 
-and not: "Was the administrator wise in making this rule?"-it 
is a matter of record that great efforts are made to consult those 
who will be affected, when a substantive rule of far-reaching im
portance is contemplated. The accompanying charge of "perfunc
tory routine" is a matter of opinion; nor is it possible to see how 
overloading the administration with obstructive complaints regard
ing every trifling rule would lighten the pressure and enable the 
work to be done in less "perfunctory" fashion. 

The exercise of jurisdiction by "deputies," or better, subordi
nate officers (despite the declaration in the Morgan case 51 that 
"the one who decides must hear") cannot be avoided to a certain 
extent. and for certain kinds of disputes. Unless the administration 
is to be a model of the Circumlocution Office made famous by 
Dickens, many disputes which do not involve rights, and some 
which do involve rights, must be handled by assistants, at least 
in first instance. The task of fact-finding in thousands of cases is so 
large that it is beyond the powers of any small group of men to 
hold all necessary hearings. When thousands of cases must be 
handled each year, it is obvious that the function of taking evidence 
must be delegated. Careful distribution of powers and establishment 
of relationships can make this arrangement fair to all concerned, 
and satisfy the courts. The Bar Association bill itself recognized 
this fact in its provisions regarding trial examiners, incomplete as 
these provisions are. 

~Morgan v. United States, 298 U.S. 4681 48t. 
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The mixture of functions as to which so much complaint is made 
is for the most part absent from administrative judicial actions. 
Where it is present, this is due in general to one of two causes: 
(I) the shifting nature and delicate balance of the problem, as, 
what is an "unfair trade practice"; or (2) the uncertainty as to 
the trial examiner's functions. The first cause could be mitigated, 
but not removed, by giving to the Federal Trade Commission (or 
any agency operating under a similarly difficult and somewhat 
vague law) a more adequate rule-making power. The second could 
be removed by administrative action, joint or several, or by legis
lative action, more clearly and completely defining the functions and 
relationships of the trial examiner. 

The "uncontrolled discretion in interpreting the law and in 
finding the facts" is partly imaginary and partly a result of the 
constitutional separation of powers. It is necessary, if law is to be 
enforced, that the administrative authorities interpret it in the first 
instance and exercise their own judgment as to what the law means. 
The discretion of the administrator is never absolute, however, for 
it is always subject to check by the courts which will consider 
whether it is exercised subject to the conditions set by the law, to 
the requirements of the Constitution, and to standards of impartial
ity and reasonableness. Without transgressing the separation of 
powers, the courts cannot substitute their judgment as to expedi
ency for that of the administrator acting within his legal sphere. 

Where, in all this picture, is administrative absolutism? \Vith 
very few exceptions, every legal and constitutional right is already 
protected by a procedure accepted by the courts as satisfying the 
substantial requirements of "due process," and is further protected 
by the possibility of judicial review. 

The desire to extend a judicial form of procedure, with judicial 
review, to legislative and discretionary action on the part of the 
administrative authorities, is based upon a trust in the judicial 
formula, combined with a distrust of administrative experience, 
both of which are carried so far as to cause forgetfulness of the 
constitutional separation of powers. Not the administration alone, 
but the courts as well, interpret the Constitution as meaning that 
there is a sphere of administrative action over which the constitu-
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tional courts have no control except as to the question of regu
larity. To call this sphere "absolutism" is to forget that the 
separation of powers is designed explicitly to prevent one branch of 
government from becoming absolute and usurping the functions 
of the others. No progress would be made by seeking to substitute 
a real and all-pervading judicial absolutism for the imaginary 
"administrative absolutism" which is charged but not proved by 
supporters of the judicial formula. 

I. General Considerations 

Finally, the doctrine of the judicial formula is wrong in its 
fundamental objectives. Even if its doubtfully constitutional fea
tures and its most rash departures from the established system of 
constitutional and administrative law were eliminated, its animat
ing purpose, the desire to subject every possible disagreement be
tween the individual and the administration. to complete control 
by the courts, is opposed to the inevitable, necessary, and useful 
evolution of administrative procedures and administrative and 
judicial controls that have been a notable feature of federal gov
ernment during more than half a century. The theory is based on 
the moribund conception that law cannot prevail or justice be done 
except through the courts. It fails to accord to administrative au
thorities and procedures the degree of power and of finality which 
the courts themselves, applying the laws under the Constitution 
of the United States, have recognized as belonging to those au
thorities and procedures. Because it looks backward and tries to 
revive the very system of judicial regulation of business and indus
try which proved so impossible as to lead to the establishment of 
administrative regulatory bodies, it should be discarded. Because 
it destroys and does not construct, because it offers no real protec
tion to the citizen but does menace effective administration, be
cause it rests upon dead theory instead of evolving reality, the 
doctrine of the judicial formula should be rejected. 



CHAPTER XI 

THE REVISIONIST DOCTRINE 

The revisionist doctrine is the result of long and far-reaching 
investigation. The doctrine of executive management is based on 
the assumption that all administrative activities of the federal gov
ernment, except quasi-judicial activities, ought to be centralized 
under the President. The doctrine of the judicial formula is based 
on the assumption that a strict judicial control is needed in order 
to prevent "administrative absolutism" and to protect the indi
vidual. The revisionist doctrine is based on no assumption. It em
ploys the inductive method, seeking only to know the facts and to 
base any suggestions for change upon facts rather than predilec
tions. If the facts, when collected and examined, show inconsisten
cies, bottlenecks, other impediments to efficient administration, or 
arbitrary and unfair procedures which fail to protect the interests 
and rights of the individual, the revisionist method will seek to 
have such faults corrected. If organic relationships appear as the 
root of unsatisfactory functioning, changes in such relationships 
will be suggested. 

I. METIIOD OF APPROACH 

In most of the numerous revisionist studies already available 
or now being made, the following methods of approach have been 
used: 

1. An investigation of the historical development of federal ac
tivities in the promotion and control of business enterprise. 

2. An examination of the economic fields controlled by the fed
eral government. 

3· An examination of the constitutional system in so far as this 
affects powers and their distribution, relationships of government 
authorities, due process of law, rights of individuals, and judicial 
control. 

4· An examination of the statutory law governing all important 
aspects of public administration. 

2 Jl 
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S· An examination of the rules and regulations of administrative 
authorities, particularly their rules of procedure. 

6. An examination of the practical operation and effects of ad
ministrative activities in economic fields. 

7. An examinati~n of administrative determinations, decisions, 
orders, and other acts. 

8. An examination of judicial decisions, particularly in respect 
to questions of delegation of powers, relationships of authorities to 
one another, and the criteria of due process of law as applied to 
administrative acts. 

ll. APPLICATION OF METHODS 

The methods named above have been applied to the specific 
field of this study, by means of preliminary general investigations 
followed by the endeavor to answer all detailed questions which 
have presented themselves as relevant or necessary. Although the 
organizational unit has not been found applicable as a final cate
gory, each organizational unit has received particular attention and 
study. As an example of the manner in which this work has been 
done, the authors will explain briefly their investigation of the 
Federal Trade Commission. From the historical to the juridical, 
each of the methods listed above was applied to this agency. Spe
cific questions that were asked include, among many others: its 
organization and structure; its relationships to other agencies or 
branches of government; the economic, political, social, and his
torical background leading to its creation; its functions; its pro
cedures; the extent and nature of its day-by-day work; the methods 
by which its acts are enforced; the types of appeals or remedies 
available against its acts. 

The foregoing and various other questions have been considered, 
as they might be appropriate, in connection with every agency 
studied. In so far as possible, working sheets have been prepared 
in which the same questions have been answered in respect to all 
agencies studied. By reading a given column in one of these work
ing sheets, it has been possible in many cases to present a composite 
picture, or to make a statement of general application. Sometimes 
a group of statements must be made; so~etimes one general state-



THE REVISIONIST DOCTRINE ZJ3 

ment can be formulated, subject to specified exceptions. These 
statements summarize the facts found. 

The facts as found have been classified and analyzed in vari
ous ways, with a view to throwing light upon the central ques
tion of broad function or basic objective. Thus, administrative 
acts have been classified as: rules and regulations; orders; de
cisions; executive and administrative proclamations; awards and 
requirements; stipulations; and consent decrees. Under these 
larger classes, sub-classes have been developed. These sub-classes 
have been of particular value in connection with orders, which 
have revealed themselves as serving several different purposes 
and consequently as requiring different procedures and different 
controls. Both the sub-classes and the larger classes, when viewed 
functionally, have shown specialized characteristics which demand 
consideration before any action is taken or recommended in the 
general field studied. 

Many supporting statements have been prepared, some of which 
are reproduced in an appendix to the present study. A large num
ber of charts and diagrams have been made, in order to give a 
visual picture or to present a large field of subject matter in out
line form. Some of these have been reproduced elsewhere.1 

Finally, all available material prepared by other persons inter
ested in the same general field has been examined carefully. 

On the basis of these studies, and on no other basis, the authors 
have felt themselves able to recommend or to oppose certain 
courses of action which are now attracting general attention. It 
is these studies, rather than any preconceived ideas as to the needs 
of public administration, which have placed the authors in the 
ranks of those who seek to revise the present system rather than 
to destroy it, maim it, impede its operations, or supplant it. 

'See F. F. Blachly, Working Papers on Administrative Adjudication, printed 
for the use of the Senate Committee on the Judiciary, 7 5 Cong. 3 sess.; United 
States Court of Appeals for Administration, Hearings before a Subcommittee of 
the Senate Committee on the Judiciary on S. 3676, 75 Cong. 3 sess., especially 
charts following pp. I 6 and 6o; analysis of H.R. 6324 by F. F. Blachly, with 
eight supporting statements, in Administrative Law, Hearings before Subcommittee 
No. 4 of the House Committee on the Judiciary on H.R. 42.36, H.R. 6198 and 
H.R. 632.4, 76 Cong. I sess., p. IS6 ff.; F. F. Blachly, "Work Materials on Ad
ministrative Action and Procedure" (manuscript), 
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m. SUMMARY OF FINDINGS 

Historical studies of the activities of the federal government 
show that since 1887, when the Interstate Commerce Commission 
was established, there has been a remarkable development in the 
scope of governmental intervention.2 The last few years, as every
one knows, have seen a rapid expansion not only of the regulatory 
functions of government, but also of functions having to do with 
social welfare, unemployment, old age security, and the like. As a. 
matter of historical record, we have passed, during a period of 
hardly more than fifty years, from a system of little federal in
tervention to one in which many of the most important economic 
relationships are largely subject to federal control. The rapidity 
of this development, coupled with the fact that it has taken place 

. bit by bit, and not as the result of a concerted drive· by a single 
party, group, or class ~ith an all-embracing program, is highly 
significant. The necessity of providing appropriate administrati11e 
machinery has been an immediate and pressing problem. 

An examination of the economic fields 'Controlled by the fed
eral government reveals the fact that nearly every kind of eco
nomic activity8 is affected in some degree by government interven
tion. It shows also that in connection with such activities the federal 
government stands in many different legal relationships to the 
individual.' Sometimes it regulates and controls, as in respect to 
banking; securities; holding companies; security exchanges; trans
portation; shipping; aeronautics; communications; monopolies; re-, · 
strairit of trade; unfair methods of competition; advertising; labor 
relationships; labor standards; prison labor; agricUltural produc
tion; commodity exchanges; packers and stockyards; poultry; 
perishable agricultural products; fishing; ores; bituminous coal; 

, explosives; alcohol; foods, drugs, and cosmetics; viruses, serums; 
and various ather matters. . · 

'See for brief summary; Investigation of Executive Agencies of tlu Govern.. 
11Unt, Preliminary Report of the Select Committee to Investigate the Executive 
Agencies of the Government, S. Rept. U7S> 75 Cong. 1 sess., Chaps. XII and· 
XIII; see also Service Monographs of the Institute for Government Research 
of the Brookings Institution, for developments in various fields. The authors have 
had the benefit of reading some preliminary reports written by Dr. Robert E. 
Cushman, who is completing a study on the history of the regulatory commissions. 

'See Supporting Statement IV, :pp. t~.76-86. . · 
• See I nvestigatiem of Executive Agencies, cited above. 
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In many instances the federal government acts for the promo
tion and encouragement of industry and commerce. For such pur
poses it grants patents, copyrights, and the exclusive use of trade
marks; employs various measures of protection against foreign 
competition; assists in solving problems connected with industrial 
production and technology; and offers many other encouragements 
to trade and commerce, such as information as to market condi
tions, measures of financial stabilization, and protection against ab
normal price fluctuations. Its several loan activities do much toward 
the distribution of capital and purchasing power. 

At times the government is dealing with individuals in respect 
to its own property or domain or dominion, as in the case when 
it takes action in respect to public lands, public streams, forests, 
"air waves" or bands of frequencies, and so on. This is the case, 
also, when it takes action regarding such enterprises as the Panama 
Canal, the Alaska Railroad, and the Tennessee Valley Authority. 

Through its civil pension, employee compensation, and retire
ment systems, the federal government is providing for thewelfare 
and old age of its civil employees. By its veterans' benefits, such as 
pensions, allowances, insurance, domiciliary, medical, and hospital 
care, it is providing for its soldiers and sailors. 

Within the past few years the government has been encourag
ing and helping the provision of old age benefits, old age assistance, 
aid to the needy blind, and aid to dependent children. It has also 

- been active in various forms of relief, such as unemployment relief, 
work relief, and farm and rural relief. 

Because of the different legal relationships involved in carrying 
on these various activities, it is impossible to prescribe without care
ful preliminary examination a simple and uniform pattern for all 
types of authorities, relationships of authorities to one another, 
procedures, forms of control, and enforcement methods. The stu
pendous number and vast extent of these activities will not permit 
such treatment. Careful study and analysis show that not only is 
a priori prescription impossible, but that it is equally impossible to 
reduce the factual material to any kind of system by using such 
criteria as definite field of enterprise, specific purpose, or govern
ment agency concerned. The only categories which apply to all 
the facts alike, which give them meaning and significance from 
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the administrative and juridical viewpoints, and into which they 
all fit easily, are: broad general function, legal nature and effect, 
and form of administrative action. As these categories have been 
discussed as fully as space permitted in Part I of this study, they 
will not be handled here. 

Examination of the constitutional system reveals many impor
tant facts, of which the most significant for our present purpose 
is that all acts of the administration are subject to the limits set 
by the Constitution of the United States. These limits include: a 
separation of powers which prevents, for example, an extremely 
broad delegation of legislative power to a co-ordinate branch of 
government, but which is applied less rigidly when the recipient 
of the delegation is an arm or agency of the legislature; a definite 
statement of the powers bestowed upon the United States with 
reservation of all other powers to the states or to the people; a 
requirement of "due process of law" procedure when administra
tive action may invade personal or property rights guaranteed by 
the Constitution, but the possibility of flexible and informal proce
dure when .such rights are not affected; and the basis of a "case 
or controversy" if a matter arising out of administrative action is 
to be appealed to a constitutional court. The fields of economic 
action which may be entered by Congress are limited by the pow
ers bestowed upon it through the Constitution. The power to regu
late commerce among the several states has been chiefly used as 
a basis for economic regulation; but other powers, especially the 
taxing power, the power to establish post offices and post roads, 
and the power to issue patents and copyrights, have also been em
ployed in this connection. 

Statutes, under the Constitution, are the immediate basis of 
government intervention in business and industry. lt is by statute 
that a declaration of legislative policy is made and a type of ac
tivity is authorized. Statutes likewise establish an agency to per
form each activity, bestow the power to perform it upon some 
existing agency, or authorize the President, department head, or 
some other high officer to make the organizational changes neces
sary in order that the activity in question shall be carried out. If a 
new agency is set up, its organization, re~ationships, powers, forms 
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of action, and procedures are more or less fully prescribed. Pro
visions for enforcement and control of administrative action are 
generally contained in the statute by which an agency is established 
or by which its special powers are bestowed. 5 If administrative 
action gives rise to cases and controversies concerning rights, 
the constitutional courts will take jurisdiction; otherwise control 
can be given to administrative agencies or tribunals or to legislative 
courts.6 

There is less uniformity in statutory law than might be antici
pated. It is true that the whole body of law dealing with public 
administration reveals a system, but it is a system to which not all 
agencies and acts belong. Each statute must be examined for dif
ferences from, as well as likenesses to, the more common pro
visions. It often happens that the same statute provides for several 
different types of action, hearings, enforcement methods, and con
trols.7 

Rules and regulations both implement the law as to substantive 
detail, and provide for such matters of procedure as are not cov
ered by statute. Statutory authorization is practically always given 
for the issuance of substantive rules and regulations, and is often 
given for the issuance of "rules and regulations under this Act." 
No rule or regulation may be broader in scope than the limits of 
the power which has been delegated and which can constitutionally 
be delegated. Rules and regulations are of the nature of legislation. 

The operation and effects of administrative activities cannot be 
described briefly in the form of a series of fact-findings; but cer
tain facts regarding them can be given. A very large percentage of 
administrative activities give rise to no disputes touching rights. 
A very large percentage of the disputes which do arise are settled 

• Blachly, Working Papers on Administrative Adjudication. 
• Murray v. Hoboken Land & Improvement Co., t8 How. 27:1; Chicago & 

N.W. R. Co. v. Whitton, 13 Wall. 2.70; Federal Radio Commission v. Nelson 
Bros. Bond & Mortgage Co., 2.89 U.S. 2.66; Oceanic Steam Nav. Co. v. Stranahan, 
214 U.S. po; Federal Radio Commission v. General Electric Co., 281 U.S. 464; 
Luckenbach S.S. Co. v. United States, 272 U.S. 533· 

'See for example the Agricultural Marketing Agreement Act of 19 3 7, which 
provides for eight different types of hearings, Sec. 1 (a) to 1 (h) (i); or the Securi
ties Act of 1933, the Securities Exchange Act of 1934, and the Public Utility Hold
ing Company Act of 1935, each of which deals with several different situations 
handled in different ways. 
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in a way satisfactory to all concerned by means of correspondence, 
investigations, inquiries, interviews, informal hearings, etc. Dr. 
Sharfman gives the following figures regarding the informal and 
formal cases handled by the Interstate Commerce Commission dur
ing a five-year period :8 

Year Informal Complaints 
1929 .................... 7,339 
1930 . . ................. 6,651 
1931 ................... 6,352 
1932 ................... .4,159 
1933 ................... 3,164 

Formal Complaints 
1,520 
1,412 
1,021 

971 
741 

In the Third Annual Report of the National Labor Relations 
Board for the fiscal year ending June 30, 1938 it is stated9 that of 
all representation cases on docket during that year, 57.8 per cent 
were closed before formal action and 13.6 per cent were closed 
after formal action. In the Annual Report of the Federal Trade 
Commission for the same fiscat year, it appears that out of a total 
of 12,943 cases on docket, only 1,442 were closed by a contested 
cease and desist order'0

; the others were ended by consent, stipu
lation, etc., or dismissed for lack of merit or some other reason. 

These few examples do not touch the far more numerous ad
ministrative acts which never give rise to docketed disputes. They 
do, however, indicate a fact which appears ever more distinctly as 
the investigator learns more about the work of administration: 
that even when complaints are made, the vast majority of them 
can be, and are, settled without recourse to formal procedure. 

The end or culmination of the administrative process, stated in 
the most general terms, is the enforcement of law. In more spe
cific terms, it is a definite act, such as a decision or an order. Al
though the nature of the final act, especially when it may touch 
guaranteed rights, is generally expressed in statutes, underlying 
the statutes is a necessity of adapting method to objective which 
in reality determines what that final act shall be. If the objective 
is control by means of ·licenses, the most common and most essen
tial final act will be the administrative decision as to whether a 

'I. L. Sharfman, The lnt8t'state Commerce Commission, Pt. III, Vol. A, p. 9· 
•p, 40. 
"Pp. 95 and 97· These figures, include "rescinded cases." 
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person is or is not qualified to receive a license. If the objective 
is control over an economic field, the final act will be a regulatory 
or judicial order adapted to the special circumstances. Part I of 
this study has examined in considerable detail the forms of action 
generally used in administration and has found that each form has 
a distinctive relation to purpose. 

Judicial decisions throw much light upon the administrative 
process, especially the constitutional and statutory ·limitations and 
bases, the relationships among authorities and branches of govern
ment, the adequacy of administrative procedures, and the extent 
of judicial control. The constitutional courts will not determine 
abstract questions, questions of a hypothetical nature, or matters 
which come up in such a form that they are not "cases or con
troversies." They will not decide administrative questions, or sub
stitute their own judgment for that of administrative officers who 
have acted within the limits of their powers. The courts will, how
ever, prevent ultra vires actions, abuses and misuses of power, and 
invasions of guaranteed rights. 

IV. MATERIALS NOW AVAILABLE FOR STUDY OF PROBLEMS 

Within the past few years a great amount of material has been 
made available on many phases of public administration. This ma
terial has been handled from the viewpoints of history, economics, 
administrative legislation and adjudication, forms of administra
tive action, procedure, and controls over administrative action.11 

V. CRITICISMS AND SUGGESTIONS 

This long methodological process has finally reached the point 
at which some critical evaluations will be possible if they are 
possible at all. Before evaluations are undertaken, a brief recapitu
lation will be made of the outstanding features of our present 
system of administration. 

A. Summary of the Present System 

The theoretical basis of the federal administrative system is a 
doctrine of rights, powers, and relationships as between the gov
ernment and the individual. Some of the rights guaranteed to citi-

"For materials available see Supporting Statement I, pp. 271-73. 
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zens existed under the common law; these and others were 
incorporated into the Constitution of the United States; still oth
ers, such as the right to sue the government in contract, have been 
created by statute. All the specific powers of the federal govern
ment were bestowed upon it by the Constitution; jurists disagree 
as to the metaphysical entity called "sovereignty," but this study 
need not consider that particular controversy. The relationships 
have been established by the Constitution, by statutes, by adminis
trative rules and regulations, and by judicial interpretation. 

It is necessary to remember always that the Constitution does 
not create or guarantee individual rights against every act of 
government. Thus, the individual has no rights, unless Congress 
chooses to create them, against acts which exercise the war power, 
the right of control over navigable rivers, dominion over public 
lands, and many other powers of the federal government. If Con
gress decides to create rights in respect to such matters, these are not 
common law or constitutional rights but statutory rights, and any 
remedies which accompany them lie within the discretion of 
Congress. 

On the other hand, the Constitution guarantees many individual 
rights which may not be invaded by any agent or agency of gov
ernment. The constitutional right to freedom of speech, press, and 
assembly has long been considered the cornerstone of our free 
government, and is protected by the constitutional courts. From 
the standpoint of administration, the right most likely to be in
vaded and to require protection by administrative or judicial ac
tion is security in life, liberty, and property as guaranteed by the 
Fifth Amendment; that is, protection against deprivation except 
by due process of law. 

Guaranteed rights are protected by the courts in many ways. 
The courts have held that even Congress must remain within its 
field of competence as defined by the Constitution and as inter
preted judicially; that it may pass no law summarily depriving 
the individual of life, liberty, or property, without a hearing that 
satisfies judicial requirements under the circumstances; that it may 
not delegate legislative power in a broad and general way, but 
only under careful limitations as to policy and eJ..i:ent; that any 
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powers exercised by other agents or agencies of government, but 
derived from acts of Congress rather than immediately from the 
Constitution, shall be appropriately defined and safeguarded in 
order that rights may be protected. The question has been raised 
many times whether the courts or Congress should be considered 
the guardian and interpreter of the Constitution; but for our pres
ent purpose it is sufficient to say that these functions are held by 
the courts as their peculiar province. 

In so far as sublegislative action is concerned, due process of 
law is held to demand a definite statutory basis, including norms, 
standards, or policies laid down by the legislature. Due process of 
law does not always require a particular method of procedure or 
of control in respect to sublegislative action; but such action must 
always remain within the terms of delegation. There must be "due 
process of law" procedure where rights may be immediately af
fected. 

In order that rights may be protected as against general ad
ministrative activities, such activities must have an adequate legis
lative basis, must fall within the jurisdiction of the authority act
ing, and must not be abusive, arbitrary, or capricious. Moreover, 
where personal or property rights are concerned, notice and hear
ing are generally prerequisite to action. 

Judicial and quasi-judicial action are carried on under the limita
tions which the Constitution lays down. Constitutional courts can 
handle only "cases and controversies," and the Supreme Court 
can be given no other jurisdiction save that which is bestowed upon 
it by the Constitution. Legislative courts, on the contrary, may be 
vested with broader jurisdiction and may even review administra
tive acts involving no real case or controversy, should Congress so 
require. Administrative agencies, when performing acts judicial in 
nature, must safeguard the rights of the individual by means of 
a procedure that conforms in all essentials to the requirements of 
"due process," although many formalities employed in courts of 
law may be omitted. Due notice; an opportunity to be heard, to 
present evidence, and to know the opposing evidence and argu
ments; and an impartial appraisal and decision, are required as 
necessary. 
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Under these general principles the various administrative agents 
and agencies .carry on their work. But these principles do not oper
ate automatically or abstractly. Administrative acts are of many 
kinds, and various types of action affect rights in various ways. In 
order that rights may be protected, different procedures and pro
cesses of law must be employed for different forms and types of ac
tion. Some actions concern military operations, foreign relations, or 
activities of a police nature. Others may happen to be of a tortious 
nature. Some may involve contracts. Others may involve the tax
ing power. Many involve proprietary relationships. By means of 
others the government is seeking to promote the general welfare. 
An important class is concerned with the regulation of business 
and industry. Within the past few years the government has been 
acting more and more often to bring about conciliation, mediation, 
or arbitration. It is even possible to assert (although the authors 
do not here make this assertion) that in some instances, as in re
spect to Postal Savings, and perhaps in respect to the Railroad Re
tirement Act or even some phases of the Social Security Acts, the 
government is acting as a trustee. In many instances the govern
ment is granting gifts, favors, gratuities, or bounties. 

All this variety of function has led to a. variety of treatment. 
In general, it is Congress that sets up administrative organiza
tions, determines their relationships and inter-relationships, estab
lishes their procedures, and provides methods of enforcing and 
controlling their actions, based upon the relationship of the ad
ministration to the individual and his rights. Some of these powers 
may be delegated to the head of a department or to the Chief Ex
ecutive. 

Such, in brief, is the general federal system of administration. 
Unless certain amendments were made to the Constitution, the 

basis of this system-guaranteed and enforced rights, separated 
powers, and so on-could not be changed. There appears to be 
very little demand for change of so drastic a nature. It is also 
safe to say that as a rule the application of the general principles 
of federal administration to concrete situations works out satis
factorily, although many improvements are possible. Most of the 
fields of regulatory activity, in partic~ar, are so organized and 
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controlled that there is little need to fear invasion by the admin
istration of rights guaranteed to individuals. A few types of action, 
however, are not properly or sufficiently controlled. Examples that 
may be named are: certain types of revenue and contractual action, 
and tortious action. The present study cannot deal with these. 

B. Revisionist Criticisms and Recommendations 

Those who hold the revisionist attitude agree quite generally, 
on the basis of the studies made by them, that certain features of 
the present system of public administration should be improved 
in specific ways. The most important of these features may be 
best discussed under the headings: forms of administrative action; 
administrative procedures; enforcement of administrative acts; 
and control over administrative action. 

r. Forms of administrative action 

It has been shown in Part I of this study that administrative ac
tion takes place by means of certain specialized forms. The prin
cipal forms, each of which was discussed and explained, are rules 
and regulations, orders, and decisions. Some attention was given 
to proclamations, requirements, stipulations, and consent decrees, 
which will not be discussed here because there is very little con
troversy or difference of opinion in respect to them. 

These various forms of action have been established in rather 
piecemeal fashion. Although they have become differentiated in na
ture and use, further development, definition, and clarification are 
necessary. It should be recognized by statute, by administrative 
practice, and by judicial decisions that each form of action has or 
should have its own realm of applicability, procedural require
ments, legal nature and effects, and methods of enforcement; also 
that methods of control should depend upon and vary with the 
applicability and legal effects of every separate form. In particu
lar, statutes should not list "rules, regulations, decisions, orders, 
or other acts," as if these formed a single category. It is only fair 
to remark that at present such lists are generally accompanied by 
special provisions regarding the procedures and controls applicable 
to certain forms of action. Revisionists suggest that the differentia-



'"44 FEDERAL REGULATORY ACTION AND CONTROL 

tion which has already taken place shall be continued and empha
sized. 

The expression "rules and regulations" should be reserved for 
general sublegislative norms made under statutory authorization. 
It is advisable to make a clear distinction in nomenclature between 
substantive and adjective norms, the latter being called rules of 
procedure. This distinction is already made by statute in a num
ber of cases, and is commonly used in administration. 

The making of rules and regulations should not be subjected 
by statute to a hard and fast procedure. It is recognized as sound 
administrative practice to make rather wide investigations, have 
consultations, and at times even hold hearings, when rules and 
regulations of an important, difficult, or technical nature are to be 
made. Such types of assistance in the sublegislative process, how
ever, should be discretionary with the administrative authorities 
themselves. As a general rule there should be no mandatory re
quirement of formal notice and hearing, since such a requirement 
would often prevent the speedy action necessary and would always 
tend to interfere with the exercise of administrative discretion, 
without necessarily informing or aiding it. 

There should be no possibility of judicial review over rules and 
regulations prior to any attempt to enforce them. Even a declara
tory judgment by a "bifurcated" court, such as the Court of Appeals 
for the District of Columbia, should not be possible, since any such 
appeal destroys the responsibility of the administrator and puts 
the courts into administration. Whether judicial or administrative, 
any court action involving a rule not yet in operation is obviously 
far less likely than administrative action to reflect the needs of the 
situation. This does not imply or necessitate a disregard for indi
vidual rights. When a person finds his rights directly injured or 
immediately endangered by an administrative act taken or about 
to be taken under a rule or regulation, and not before such a situa
tion arises, he should be able to invoke first administrative and 
then judicial remedies. The remedies, of course, include the in
junction to prevent the administrative agency from enforcing or 
applying the rule or regulation alleged to be illegal. 

The word "decision," as has been sh~wn, is used by statutes, ad-
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ministrative authorities, and courts in a variety of ways, but chiefly 
in respect to administrative actions of a discretionary nature, or 
actions in respect to which for one reason or another there is little 
formal procedure or judicial control. Such actions are in essence 
decisions to act in a given way, to grant or refuse a request, to 
take no action, etc. It is suggested that the name, ''decision" be 
limited to actions of this type. If the administrative agency seeks 
to compel action or refuses to let action be taken it should use the 
order, with its accompanying procedures and controls. 

If only acts of discretion, sovereign acts which are not con
trollable by the courts, and other acts of the nature indicated are 
called decisions, the language of statutes and codes should be made 
to correspond to this classification. As a general rule, there should 
be no statutory procedure for the making of decisions or judicial 
procedure for the control of decisions. The present controls over 
abuses of power and ultra vires action will remain in full effect 
because they have root in the Constitution. 

The order, as was explained in Chapter IV of this study, has be
come the most important form of action employed to regulate eco
nomic situations where the government compels or forbids certain 
action on the part of the individual, which may affect his guaranteed 
or vested rights. Several subdivisions of the order have been de
veloped. Some so-called orders are merely procedural or interlocu
tory in nature. Both law and administrative practice should bestow 
upon these forms of action a nomenclature (for example, proce
dural order, interlocutory order) which describes their functions. 
The courts have generally refused to review orders of this type, 
but the statutes are sometimes vague in their language. It should 
always be kept in mind when a law is passed or a code revised and 
adopted, that procedural and interlocutory orders and all non-final 
orders, because they do not affect rights, should not be subjected 
to any special procedure as regards their issuance, or to judicial re
view. The courts themselves may be trusted to make any requisite 
exceptions to this rule, as when it is claimed that an order to produce 
certain documentary evidence invades guaranteed rights, and a 
judicial determination of the question thus raised appears necessary. 

Legislative regulatory orders, from the viewpoint of procedure 
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.and control, fall into three main classes: ( 1) orders which resemble 
a rule or regulation in that they are general in nature and imple
ment or supplement the law directly, such as orders establishing 
classes; ( 2) orders which, although legislative in nature, directly 
affect the rights of individuals, such as orders establishing a 
specific rate, wage, quota, or allotment; (3) orders which, though 
they do not immediately affect rights, may serve as a basis for 
future action which does affect rights, such as orders establishing 
the valuation of railways, or prescribing accounting systems. 

Judicial review over orders of the first and third classes, which 
do not affect rights without further action, should be confined to 
such questions as whether the authority which made the order 
remained within its delegation of power and whether it abused its 
power. In respect to orders of the second class, the case is entirely 
different. The type of order which, though legislative, does im
mediately affect rights, should be placed under certain safeguards 
in respect to the weight of evidence, etc. In general, this is now the 
case. Control is usually given to the courts, though sometimes an 
option is given of appeal to the courts or to a higher administrative 
tribunal. 

Orders which are judicial in nature, such as reparation, cease and 
desist, and penalty orders, should be issued only after notice and 
hearing. The hearing should result in a finding of fact on which 
the order is based. There should generally be judicial review. 

It is advisable that the wording of statutes should recognize the 
distinctions, now well established by jurisprudence, between judicial 
orders, orders which, though legislative, immediately affect rights, 
and orders of a procedural or general legislative type. At present 
the statutes are often very general in their language, which may 
purport to enable "any person aggrieved by an order" to appeal 
to the courts. Since the courts have defined "aggrieved" and limited 
"order" in such a way as to preclude review of orders which do not 
affect rights, it would be fairly simple to bring the form of the law 
into harmony with jurisprudence and with the facts of administra
tive practice. 

Special uses of both the decision and the order are found in 
respect to licenses and permits. It is a general rule that to grant or to 
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withhold such an instrument de novo lies within the discretion of 
the administrator, which will not be controlled by the courts unless 
he has used his power in an arbitrary, capricious, or abusive way. 
Since no rights are vested, no rights can be enforced. The case is 
somewhat different when a person has received a license, grant, or 
permit, and has invested in a radio station, airplane, etc. 
Although the courts usually hesitate to speak of vested rights even 
under such circumstances, Congress has been so anxious to protect 
investors from loss that it frequently gives the right to a "due 
process" notice and hearing, with review by the courts, if the admin
istrator proposes to suspend, revoke, or deny renewal of a license . 
or permit. Whenever provision is made for a penalty, other than 
suspension, revocation, or failure to renew, if the terms of a 
license or permit are violated, the decision procedure is inadequate. 
In such case there should be notice, hearing, fact-finding, order, 
and judicial control. 

A question of growing importance is to what extent the expressed 
policy of Congress should create rights in fields traditionally con
trolled by the discretionary decision. If grants or other privileges 
are to be made to persons who fall within certain classes or who 
fulfill certain conditions, does the person who can prove that he 
falls within the class or meets the conditions have a right to the 
grant or privilege? According to traditional jurisprudence, the 
reply must be negative. According to the revisionist school of 
thought, much study is needed before any decision is reached as to 
the advisability of giving positive rights under circumstances of this 
kind. · 

2. Administrative procedures 

Earlier in the present study it was pointed out that even a cursory 
examination of the economic situations controlled by administrative 
action indicates that no one type of procedure is applicable to all. 
The government may be making grants of its own lands, or giving 
privileges in respect to its lands, its property, or its dominion. 
It may be granting a favor, a privilege, or a benefaction, with or 
without attaching conditions to the grant. It may be managing its 
own employees. It may be acting under its limited police power. 
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It may be allowing or forbidding the importation of certain articles. 
It may require that reparation be made; it may impose, remit, or 
lessen fines, penalties, or forfeitures. It may issue orders of a 
general nature for the regulation of business and industry. 

Each of these types of action, and many others, may involve a 
different relationship of the state to the individual. The procedure 
employed in each instance, according to the revisionist view, should 
be adapted to the specific relationship, as expressed in the perform
ance of a general function. It should also meet any constitutional or 
statutory requirements. 

If "due process of law" as defined by the courts is required under 
the Constitution or by statute in order to protect guaranteed rights, 
there should be a rather formal hearing procedure and an order 
supported by the facts found; although the rules of evidence 
need not be so strict as those of a court. The nature of the trial 
examiner's functions, and the attitude to be taken by this officer, 
should be clarified by rules of procedure. Whenever a trial ex
aminer is acting, he should probably take a position of judicial 
impartiality, seeking only to learn the facts. In connection with 
some functions, although neither the Constitution nor the statutes 
may require a "due process" type of hearing, this type is neverthe
less advisable for the purpose of making a complete record for 
future reference. The functions as to which such a procedure is 
advisable when guaranteed rights are not involved will naturally 
vary somewhat from time to time as conditions change. 

Function, in the broad sense, subject matter, type of action, con
stitutional and statutory requirements, and expediency, are not 
the only points which should be considered in respect to administra
tive procedure. In connection with each separate activity certain 
other questions should be raised, such as the following: How many 
complaints are made? How many of these are now pressed through 
all available procedures? Does the government appear as an adverse 
party? What extent of interest or amount of money is or may be 
involved? May administrative action impose a money penalty or 
any disciplinary or penal measure? Is there a continuous inspection 
service by means of which the administrative authorities are kept 
currently informed? Is speed in making the decision or settling the 
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case an important element? Even when in strict legal doctrine no 
constitutional rights are involved, as may be the case in respect to 
old age and survivors' insurance under the Social Security Act, is 
there a general understanding that each individual who pays into 
the treasury money which goes into the trust fund actually pos
sesses certain rights in respect to the fund? Do the various activities 
performed by the same agency require a variety of procedures? 

A few examples taken more or less at random will illustrate the 
importance of some of these questions from the procedural view
point. The Bureau of Marine Inspection and Navigation inspects 
vessels; grants licenses and certificates to officers and seamen, 
usually on the basis of written examinations; investigates marine 
casualties; tries officers and seamen to determine whether or not 
licenses or certificates should be revoked or suspended; imposes or 
remits or mitigates fines, penalties, and forfeitures for violations 
of navigation laws; and administers the "load line" laws. It is 
evident that the same procedure could not reasonably be applied to 
all the activities mentioned. Peculiar features of the decisions and 
orders of the Bureau of Marine Inspection and Navigation are 
that the cases are under admiralty and that the matter of time is 
often of great significance. A seaman may be charged with an offense 
or with gross negligence which, if proved, would make it inadvisable 
that he be allowed to retain his position; but unless the case can be 
tried while the vessel is in port, he may be allowed to remain in 
the crew or, if a captain, to command the ship on another voyage. 
Time here is the essential element. 

The Secretary of Agriculture administers some forty or more 
laws having to do with the various phases of business and industry.12 

The methods employed for this work include licensing; requiring 
reparations; the making of marketing agreements; the establish
ment of marketing quotas; the establishment of sugar quotas; the 
quarantining of diseased livestock and poultry; the fixing of stand
ards; the prohibition of certain imports; the marking and grading 
of meat and meat-food products; the requirement of labels for 

uSee Administrative Law, Hearings before Subcommittee No. 4 of the House 
Committee on the Judiciary on H.R. 4z36, H.R. 6198 and H.R. 6324, 76 Cong. 
1 sess., pp. 96 f£.1 for a summary of these. 
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certain products; the seizure of impure foods and drugs; the 
imposition of penalties; and so on. It is an evident impossibility to 
prescribe a single procedure suited to all these varied activities. 

The Railroad Retirement Board acts much as a trustee might 
in administering the Railroad Unemployment Insurance Act of 
193 8. When deciding who are entitled to benefits under this act, 
the Board is not an adversary party. Obviously its procedure does 
not have to be the same under such circumstances, as if it were 
opposing every claim made, or seeking to prove guilt or to secure 
the imposition of a penalty. 

One more example must suffice. The regulation and control of 
banking by the Comptroller of the Currency, the Board of Gover
nors of the Federal Reserve System, and the Federal Deposit In
surance Corporation takes place largely by means of examinations 
and administrative decisions. It may perhaps be argued that this 
particular type of regulation, without the formal procedures used 
in making most other regulations where rights are affected, is a 
special instance due to the agreement made by the bank as a 
condition precedent to becoming a member of the Federal Reserve 
System. But even without such an agreement, would any bank, so 
long as it hopes to continue in operation, desire a public hearing as 
to whether it is insolvent or whether its president has abused his 
trust? 

The foregoing examples dem~mstrate the impossibility of estab
lishing a single type of procedure which will apply to all activities 
and all forms of action. Examination shows, however, that certain 
procedural principles can be established. 

If the activity is such that it requires the issuance of rules and 
regulations, no special procedure should be (or is usually) required 
by law. The administrator, exercising his discretion, must decide 
whether hearings shall be held as a means of obtaining information. 
Any hearings which take place should be recognized as legislative 
rather than judicial in nature. Evidence from any sources and in 
any form should be welcomed, so long as it is relevent and informa
tive. There should be no attempt to follow judicial rules of evidence. 
No formal fact-finding should be required. The rule or regulation 
as finally issued should ~e based upon the statutory authorization 
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to make the same, and not necessarily upon the results of any 
hearings. These principles hold for both adjective and substantive 
rules and regulations. 

The general regulatory legislative order, which has a wide and 
non-specific field of application, should not be the result of judicial 
procedure. Because its scope is usually narrower than that of the 
rule or regulation, and because it often concerns great economic 
interests, it is nearly always advisable, however, that hearings be 
held before an order of this sort is issued. The law should not 
require hearings, but should leave the administrator free to issue a 
legislative order at his discretion. The administrator must be able 
to act rapidly, if necessary, so long as he does not deprive persons 
of rights without due process of law. 

In practice, hearings are held when important legislative orders 
are under consideration. The rules of judicial procedure and of 
judicial evidence should not be applied to such hearings. The facts 
sought are generally economic in nature, and can be obtained from 
many sources and by means of many methods. Statistics and reports 
prepared by those who may be afFected, and by agents of the regula
tory authority, should be ofFered as sources of information; but 
there should be no appearance of adversary procedure, nor should 
the interests which are to be regulated on the one hand, and the 
regulatory authority on the other, appear as adversary parties. 

Although it is not a principle of procedure, there may be no ir
relevance in stating here the principle that a friendly attitude on the 
part of the administrative authority often saves trouble in the long 
run. In strict law, the administrator may act within his delegation 
of power as he sees fit; but in common sense he should seek to be 
thoroughly informed and to make it clear to the interests which 
are being regulated why he issues each order. 

The specific regulatory order addressed to a given individual or 
corporation is a difFerent matter. The courts recognize the legisla
tive nature of a rate order, for example; but they hold that, since 
it may operate to take property without due process of law, it must 
be safeguarded to prevent this effect. Therefore it should be issued 
only after notice, hearing, and fact-finding. The facts must be sup
ported by the evidence, and the order must be based upon the facts. 
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The rules of evidence need not be so strict as in a court; and the 
regulatory authority is not necessarily an adversary party. The 
record must show, nevertheless, that the procedure was just and 
fair and that it afforded to the person to whom the order was 
addressed an opportunity to present both evidence and pleading. 
Revisionists agree with the courts upon these points, but would 
allow the adminis,trator more informality and freedom than the 
courts are inclined to permit in the introduction of published sta
tistics and similar material as evidence. 

When the action to be taken is an enforcement order, a reparation 
order, or an order imposing a penalty, the procedure should approxi
mate the judicial. This is due partly to the fact that orders of this 
kind are judicial in nature and have an immediate effect upon 
rights; and partly to the partisan nature of the dispute, in which 
either a person who claims injury or the regulatory authority 
appears as complainant and the person or corporation regulated 
appears as defendant. The fact that the ccsame agency prosecutes 
and judges," has resulted in much unfavorable criticism; but the 
history of the regulatory agencies, in general, indicates that when 
they sit to hear cases they display no more bias in favor of their 
own attorneys than a court displays in favor of the public prosecutor. 
No change in procedure seems to be needed in this connection. The 
chief difference between procedure in a formal case which may 
lead to an order of the type named, and procedure in a court, should 
be a greater freedom of the administrative tribunal to call for 
relevant evidence instead of merely hearing such evidence as is 
tendered. 

It is possible to find isolated rulings which appear to display 
bias on the part of the administrative agency; but these instances 
are so exceptional that they should not be cited as evidence that the 
whole system of administrative jurisprudence is wrong in principle. 
This system is both necessary and effective; hence it should not be 
destroyed when it fails to function satisfactorily; it should, rather, 
be improved. If rulings that are unfair to the public are due to the 
terms of a statute, the obvious remedy is to amend the law. If a 
board or commission is manifestly prejudiced or incompetent, the 
President may remove i~s members for causes provided by law, 
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and may appoint abler persons. Congress can always destroy such 
an agency if this extreme step seems necessary, and can create 
another agency, differently organized. Since the administration, 
in the long run, is under the power of Congress, it tends to act re
sponsibly and fairly rather than otherwise. 

The cease and desist order is likewise judicial in nature, but it 
has certain special characteristics not possessed by the judicial 
orders just discussed. It has a more direct effect in determining a 
future course of action. It is issued under circumstances which 
make impossible a complete separation of judicial activities from 
regulatory and prosecuting activities. Several methods have been 
suggested for improving procedure in such a way as to minimize 
this difficulty. Most revisionists are in favor of: (I) separating as 
far as possible, within the regulatory organization, the persons who 
perform the activity of examination and prosecution from those 
who are charged with making the decision; ( 2) asking Congress 
to de£ne more narrowly what are unfair methods of competition 
in order to decrease the number of instances when sublegislative 
rules must be made at the same time that a case is being decided; 
(3) giving the regulatory authority more power to lay down 
substantive rules and regulations in advance of taking action to 
determine whether a cease and desist order should be issued. Any 
or all of these means would make it possible for the procedure to 
be more nearly judicial in character. 

A more radical change, which, though not procedural, may be 
mentioned at this point, is favored by certain revisionists. This is 
an attempt to prevent misrepresentations as to kind and quality of 
goods, by statutory requirements that goods sold shall conform 
to standards laid down by the Bureau of Standards or by other 
appropriate government agencies, and by the provision of penalties 
for violation. Penal statutes might also prohibit false statements 
as to geographic origin or trade status of goods, or as to alleged 
endorsements, or favorable results of tests and questionnaires. By 
both of these methods the regulatory agency would be relieved 
of part of a heavy burden. If the practices mentioned were made 
misdemeanors punishable by fine or imprisonment, there would 
simply be a trial upon the facts and a definite penalty, instead of 
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an order to cease and desist. In other words, police methods of con
trol over certain phases of business might eliminate some of the 
present difficulties. 

It appears particularly desirable to differentiate the cases which 
come before the Federal Trade Commission. A great many of these, 
which are little more than police cases involving established prin
ciples, might well be settled finally and conclusively (subject to 
appeal to the courts) by a trial examiner. By such procedure the 
Commission itself would be left free to handle important cases 
involving monopolistic practices or new practices not covered by 
statute. These are but suggestions as to a possible approach and are 
not intended as definite recommendations, for which much more 
study would be needed. 

The question is sometimes raised whether orders such as repara
tion orders, which merely involve a suit between two individuals, 
should be handled by administrative tribunals. In favor of this 
arrangement it is said that the regulatory authority has much 
information related to the subject, and that it is expert and expedi
tious in dealing with the materials and questions involved. On the 
other hand, it is argued that the government is not a party, that 
the case is purely judicial in nature, and that suit before the regula
tory authority is often a loss of time, since in case the order is not 
obeyed the person in whose favor it was ~ade must bring suit in 
the district court to enforce it. Whether or not it would be better 
to bring such suits directly before the regular district courts is a 
question that should be decided only after careful investigation of 
all relevant factors, including the number of complaints docketed, 
the number settled informally or dismissed,' the number handled 
by formal procedure, the number which end in a reparation order, 
the number of such orders which are obeyed, and the number of 
suits brought for enforcement. 

General problems of procedure arise in respect to the larger 
regulatory agencies which handle thousands or tens of thousands 
of cases each year. Because of the volume of work in such agencies, 
which cannot all be handled by the higher authorities, it is necessary 
for some subordinate officer, such as a trial examiner or referee, 
to hold hearings, pass upon questions of evidence, etc., and often 
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draft the decision or order. In some agencies the activities can be 
and are subdivided in such a way that the field work and the factual 
investigation are performed by one set of officers, and the legal work 
is done by another. 

A few of the problems that should be studied in connection with 
the larger agencies will be stated briefly: What should be the 
position and the duties of the investigatory agency and its relation
ship to the solicitor's office? How far should individual investigating 
agents assist in the preparation of cases? If they assist materially 
in the preparation of a case, should they also act as expert witnesses? 
Should the trial examiner ever prosecute a case? Is it possible to keep 
the prosecuting function separated sufficiently from the judging 
function? If so, by what means? 

Should there be a review division which goes over the findings 
of trial examiners and their preliminary or intermediate reports? 
In case such a review division exists, how should it be related to the 
solicitor's office? In case the review division makes great changes in 
the report of the trial examiner, what is the examiner's responsi
bility? Should he be allowed to present his opinion at the final 
hearing, or should it be superseded by that of the review division? 
'What should be the relationship of the review division to the com
mission, and the relationship of its action to the commission's action? 
Should it prepare a proposed final order? In case it does not prepare 
such an order, is there sufficient reason for a review procedure? In 
cases it does prepare a proposed order for the commission, should 
this be submitted to the parties before a hearing is held by the com
mission, so that they may present evidence and oral arguments or 
briefs which bear directly upon the proposal? Would it be better 
for the commission to hold a hearing, issue an order which may or 
may not be based on the work of the review division, and then if 
requested hold a rehearing? 

No attempt will be made here to answer these and many other 
questions which have arisen in connection with the procedure to be 
employed in hearing administrative cases. This much is certain, 
however: that economic circumstances, forms of action to be taken, 
and guaranteed rights, must all be kept in mind if satisfactory 
answers are to be reached. Any endeavors to solve these problems 
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should be postponed until all the evidence is in, particularly: ( 1) 
the results obtained by the Attorney General's Committee on 
Procedure; (z) the work now being done on procedure in many of 
the departments and government agencies; and (3) an analysis 
now almost completed by the Brookings Institution of all statutory 
provisions governing procedure. Any attempt to. formulate a 
program before these works are completed and thoroughly dig<;<!ted 
is, to say the least, premature. 

3· Enforcement of administrative acts 

Under our present laws and rules affecting administration there 
is a wide variety of enforcement methods.13 They appear unneces
sarily numerous and complex, and at first sight it seems that they 
should be revised. No detailed examination of the enforcement 
system has been made by the authors of this study, however, except 
in connection with administrative orders. So complicated is this 
field alone that it is necessary to turn to each type of order to find 
out how it is enforced; and even within types there may be several 
different means of enforcement.1~ 

Revisionists are not urging any change as regards non-enforceable 
orders. It was shown in Part I that a permission or an exemption, 
and usually a grant or favor, will not require enforcement. Valua
tion orders, orders establishing classes, and orders refusing to act, 
are likewise non-enforceable, by their very nature. There is nothing 
to criticize here. 

In several instances administrative enforcement is applicable. 
This is the case in respect to such actions as the suspension or revoca
tion of licenses. Administrative enforcement takes place, also, when 
one agency makes an order and another enforces it, as when the 
Civil Aeronautics Authority fixes rates for transportation of mail by 
airplane, and the Post Office Department makes payment in accord
ance with the order establishing the rates. There appears to be no 

"'See United States Court of Appeals for Administration, Hearings before a 
Subcommittee of the Senate Committee on the Judiciary on S. 3676, 75 Cong. 
3 sess., Exhibit z, for enforcement of orders; Administrative LatW, Hearings before 
Subcommittee No.4 of the House Committee on the Judiciary on H.R. 42.36, H.R. 
6198, and H.R. 632.4, 76 Cong. 1 sess. 

" Chap. VI, above. 
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reason for changing these methods of enforcement, since all rights 
which may be involved are protected by various methods, such as 
suit in the Court of Claims. 

Judicial enforcement of orders is frequently required by statute. 
This kind of enforcement may be subdivided into several types: 
(I) civil suit for enforcement brought by the agency issuing the 
order; ( 2) civil suit brought by the person in jured because of the 
failure of the person to whom the order is addressed to obey it; 
(3) civil action by the government to recover a fine, penalty, or 
forfeiture provided for by law; (4) injunction suit to have the 
order enforced; (5) mandatory injunction suit to compel obedience 
(until the new Rules of Civil Procedure became effective this was 
a mandamus suit); ( 6) criminal suit to collect a fine, penalty, or 
forfeiture, or to punish by imprisonment the one guilty of violating 
the law or the provisions of an order; (7) finality of the order, 
with appeal. 

It may be that each of these methods has its place under certain 
circumstances. It is also within the probabilities that a detailed 
examination would indicate the advisability of a considerable sim
plification. When a given form of administrative action is used to 
control several different economic circumstances, the question should 
at least be raised whether one enforcement procedure would not be 
sufficient. For example, since seven or eight authorities issue cease 
and desist orders, investigation might show that all such orders 
should be enforced by one generally applicable method. 

Much time and energy would be saved and many suits would be 
prevented by a general law providing that whenever a court modi
fies or sustains an order brought before it for review, its decision 
shall operate to enforce said order, and to place any person who 
disobeys the same in contempt of court. Those who seek to revise 
and strengthen the present system of administration have for some 
time sought to obtain greater uniformity of controls and enforce
ment methods, and a more consistent body of administrative juris
prudence, through the establishment of a United States Court of 
Appeals for Administration, with specified jurisdiction. Such a court 
would be given power to enforce orders or decisions which it 
sustains. 
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4· Control over administrative action 

a. Legislative control. It is not necessary for our purpose here 
to discuss legislative control over administrative action, which has 
been covered earlier in the present study. 

b. Administrative control. Administrative control gives rise to 
several important problems. The first of these concerns review of 
the action of lower authorities by higher administrative authorities. 
Several typical situations exist here. The first is a clear line of 
hierarchical responsibility and an original action taken without a 
"due process of law" procedure. Under such circumstances it seems 
desirable that there should always be a series of administrative 
appeals up through the hierarchy to the final responsible officer. 
This is not only sound administration, but is also necessary if there 
is to be a judicial appeal, since as a general rule administrative 
remedies must be exhausted before the courts will take jurisdiction. 
In many agencies it is well to establish an advisory board because 
of the number of cases involved, the technical nature of the subject, 
or the desire of individuals affected to have their case reviewed 
by disinterested persons.15 

In the second typical situation, certain administrative organiza
tions are placed within government departments or other authori
ties, but the sublegislative and adjudicatory actions of such organi
zations are not made subject to control by the heads of the 
departments or authorities. Such is the situation of the Wage and 
Hour Division in the Department of Labor, and the Federal 
Alcohol Administrator in the Treasury Department. There appears 
to be no reason for subordinating these agencies, which do highly 
specialized work, to higher administrative control. 

Authorities of a third type, though organized as integral parts of 
government departments, make decisions as the result of an 
elaborate process judicial in nature. In such cases there is little 
to be gained by having the decisions appealed to the head of the 
bureau or the head of the department, although this is sometimes 
done. For example, appeals from decisions made by the Director 
of the Bureau of Marine Inspection and Navigation lie to the 

'"For examples of such advisory authorities see Blachly, Working Papers on 
Administrative A dfudicatiO'tl, 
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Secretary of Commerce. It seems inadvisable that a decision made 
as the result of a detailed fact-finding should be subject to admin
istrative review, unless it is clear that the fact-finding is merely 
informative and that the decision is discretionary rather than judi
cial. If judicial decisions are made subject to administrative appeal, 
there is an ever-present danger that political considerations may 
dominate the appellate authority and that under the guise of review
ing the case the head of the department may be exercising the 
pardoning power, or that he may be unduly severe in order to make 
an example of one person and thus frighten others. It would seem 
that when a fact-finding and a decision based thereon are judicial in 
nature, appeal should lie to the district courts, or to some special 
tribunal established by law. 

c. Control by legislative courts. One of the most important cur
rent problems connected with administration is that of final review 
over administrative actions which cannot be reviewed by the consti
tutional courts. In order to solve this problem a case to case study is 
necessary; but studies already made furnish the basis for certain 
conclusions, as follows: 

1. In respect to standardization, grading, classification, meat in
spection, etc., it appears that since the questions involved are matters 
of scientific fact, the review boards, committees, or appeal inspectors 
which exist at present are sufficient. The essential thing under these 
conditions is that review shall be made by an expert and unbiased 
authority. In respect to serums, viruses, explosives, and many other 
matters where the issue is factual, the same thing is true. 

2. Actions in connection with the use of the mails have been held 
by the courts to be matters of administrative discretion, since the 
use of the mails is a privilege rather than a right. Because of the 
importance of mail service, a statute should make it a right. Any 
administrative act to restrict this right for cause should be made 
reviewable by the district courts or by a United States Court of 
Appeals for Administration. 

J. The highly discretionary nature of administrative actions in
volving the fining, suspension, or removal of public officers and 
employees sometimes appears to be in conflict with the ideal of 
impartial treatment. Perhaps the best solution of this dilemma is the 
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one now very generally adopted by governmental agencies; that 
is, the establishment of advisory committees, boards, etc.16 If the 
question is one of abuse of power for religious, political, or racial 
reasons, it should be possible to obtain an easy and inexpensive 
appeal to an independent superior authority such as the Civil Service 
Commission, or perhaps to a legislative court. 

4· Army and Navy veterans' claims constitute a large class of 
cases which are settled finally and conclusively by administrative 
action, except for claims in respect to insurance. A careful system 
of adjudication has been worked out for the handling of veterans' 
claims. This system seems quite adequate, although detailed changes 
may make for greater efficiency. 

5. Land cases of various sorts at present are handled almost ex
clusively by administrative appeal. The system seems to be function
ing adequately, but appeal to a legislative court might give more 
general satisfaction. 

6. A problem of great importance at present is that of grants-in
aid to the states. In judicial theory at least, when grants or gifts 
are made no appeal will lie to the courts, since there is no basis for 
a case or controversy. However, in many instances (such as highway 
grants, social security grants, etc.) the statute makes the grant 
contingent upon fulfillment by the state of certain conditions. If the 
conditions are met, the grant should be made. If it is denied, the 
charge may be brought that such denial is used as a political weapon. 
It seems reasonable that some sort of review should be provided on 
the question whether the statutory conditions have been fulfilled. 
Considerable doubt exists, however, whether review by the regular 
courts is available, except perhaps as to questions of abuse of power. 
Such questions could be handled by a legislative court. 

7. Problems of an even more serious nature arise in connection 
with old age and survivors' insurance under the Social Security Act. 
First, as the act sets up the system of so-called insurance, it is diffi
cult to see where any rights are involved upon which a case or 
controversy may rest; 17 yet an appeal to the district courts is pro-

"'The same. ;< ( 
., The money to meet the social security expenditures is collected as a tax and 

paid into the treasury. It is then transferred to a special fund. Out of this fund 
money is disbursed, not in direct proportion to what the individual has paid in, 
but rather on an actuarial principle. It is hard to find here a contractual basis for 
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vided by statute. Second, in the administration of this law a very 
large number of cases will certainly arise, where the money involved 
in each case is not very large, but where the small sum to which 
each individual feels himself entitled is of paramount importance 
to him. A fair, quick, inexpensive procedure is essential. Third, the 
government is not an adverse party. In reality, though not in law, 
it is almost in the position of a trustee. It has no interest adverse to 
that of the claimant and no desire to defeat his claim (aside from 
questions of fraud). It merely wishes to see that the money is dis
tributed in accordance with the law. 

For these reasons an attempt should be made to settle cases with 
as little e>.1'ense and as rapidly as possible, without long drawn out 
legal battles. Evidently a careful series of administrative reviews 
is necessary. These should so guard the rights of the individual 
that he will feel satisfied that justice has been done him. Since 
despite these reviews, he may be better satisfied if he has a chance to 
bring the matter before a court, it might be well to have his claim 
adjudicated finally by a legislative court after exhaustion of adminis
trative remedies. It is quite certain that cases cannot be handled 
by the constitutional courts unless they are regarded as involving 
either substantive or procedural rights. 

d. A higher legislative court. From what has been said as to the 
different situations in which interests rather than constitutional 
rights are involved, it appears that thought should be given to the 
establishment of a legislative court to act in final resort upon many 
of the controversies arising from such situations. Before any attempt 
is made to set up a court of this kind, however, detailed studies 
should be made of the way in which the present administrative 
controls are functioning in practice. If they are adequate, further 
judicial review may merely clog and delay administration without 
accomplishing any definite results. On the other hand, popular 
demand for a day in court, if such a demand should be found to 
exist, would indicate the wisdom of establishing a review tribunal. 
The whole subject deserves careful attention. 

the payments to individuals. The provision reserving the power to Congress to 
alter, review, or amend any of the provisions of the act would tend to show that 
there is no contractual basis. See W l1ite v. United States, 270 U.S. 17 5; Williams 
v. United States, 23 F. (2d) 792. 
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e. Judicial rtroiew by the constitutional courts. It has been shown 
earlier in this study that from the standpoint of the jurisdiction of 
constitutional courts, administrative acts fall into two great general 
classes: ( 1) those which cannot give rise to a case or controversy, 
or those over which the constitutional courts will not take jurisdic
tion; and (2) those which do give rise to a case or controversy, or 
those over which the constitutional courts will take jurisdiction. 

The fields where they will take jurisdiction are largely regulated 
or controlled by means of statutory orders, decisions in respect to 
taxes, and certain other decisions. Nearly one-half of all the de
cisions which are appealed to the constitutional coUrts deal with 
taxation. 

Revisionists find the following difficulties or faults in the present 
system of appealing administrative acts to constitutional courts: (I) 
appeals are permitted, apparently without plan or consistency, to 
many different courts. Some lie to the regular district courts, some 
to three-judge district courts, many lie to the circuit courts of 
appeals, and some to the United States Court of Appeals for the 
District of Columbia alone.18 Acts of similar legal significance and 
nature are sometimes given to one court and sometimes to another. 
Earlier acts governing appeal from orders gave jurisdiction to a 
three-judge district court, whereas nearly all the statutes passed 
during the last twenty-five years have given appeals dealing with 
comparable subjects to circuit courts of appeals. In many cases the 
question has been raised whether the three-judge district court or 
some other court had jurisdiction. This leads to great confusion. 

Again, cases of like nature are tried sometimes de novo and some
times on the transcript of the record. The de novo method is the 
older one. Nearly all recent statutes provide for trial upon the 
transcript of the record. It is generally agreed19 that a de novo 

'"See Supporting Statement XI, pp. 318-32. for appeals from orders. See also 
United States Court of Appeals for Administration, Hearings before a Subcommit
tee of the Senate Committee on the Judiciary on S. 3676, 75 Cong. 3 sess., charts 
following pp. 16 and 6o, prepared by F. F. Blachly and J. Emmett Sebree, in re
spect to judicial control over numerous decisions and orders. The list was not in
tended to include all appealable determinations, but only those which by the terms 
of the bill were to be given to the proposed United States Court of Appeals for 
Administration. Several recent acts providing for appeal are not included. 

11 The Special Committee of the American Bar Association says: "Obviously, it 
should not be intended that a' reviewing Circuit Court of Appeals must try the 
facts tle nooo, weigh the evidence, and conclude whether the court would have 
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trial is neither necessary nor desirable, except where required by 
the Constitution, that it causes delay and expense, and that it 
places the court in the position of substituting its discretion for that 
of the administrative discretion. 

Since nearly one hundred courts hear appeals on administrative 
determinations, there is no uniformity of decisions. It is practically 
impossible to obtain uniformity, even on similar questions, when 
these are presented to so many different courts. Not only the actual 
decisions, but a bewildering variety of dicta upon practically identi
cal points must operate to encourage needless litigation in the 
various courts. With reference to court action upon decisions of the 
Board of Tax Appeals, for example, the following remarks have 
been made: 

••. Whatever unity and harmony is found in the Board's decision 
on related questions is overcome when several coordinate higher courts 
speak in divers and various expressions on the same subject .•.. 

• • . Litigation in the Board is thus fomented and encouraged, settle
ment of cases before trial is in such cases unlikely, or, if made, is more 
difficult and the Board's docket and calendar are cluttered with re
peated controversies of the same question made more difficult by the 
task of choosing between conflicting superior views. There are instances 
where the same opinion of the Board in a single group of cases is ap
pealed to several available courts for the sake of one advantage or an
other, perhaps in the hope of obtaining at least one favorable decision. 
Necessarily the question is not settled until all appeals are decided and 
conflicts resolved by the Supreme Court. During the interim and pend
ing the decision of the Supreme Court new cases accumulate and col
lection or refunds are retarded. 20 

In many instances the statutes do not provide for the judicial 
review of administrative actions; hence it is necessary to examine 
numerous judicial decisions to see whether review will lie. Fairly 
often the statutes provide for judicial review of orders, without 
making exceptions of certain classes, such as procedural and inter
locutory orders, which the constitutional courts consistently refuse 

found the facts as the board has found them. Under such a rule judicial discretion 
is substituted for administrative discretion." Report and Draft of Bill by the 
Special Committee on Administrative Law to the Chicago Meeting of tlu House 
of Delegates and the Board of Governors, January 1939, p. 4z. 

"'United States Court of Appeals for Administration, Hearings .•• , p. 8, 
statement by Mr. J. Emmett Sebree. 
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to review. In at least one instance21 there are three different state
ments in respect to review over orders of one authority, although 
there is nothing in the nature of the orders to justify this multi
plicity. 

The statutes contain a great variety of different procedures for 
appeals to the courts. These cover such points as: before what 
court the suit is to be brought; the filing of the petition; the filing 
of the transcript of the record; pleadings; testimony; proceedings; 
the legal significance of the transcript; objections; conclusiveness of 
fact-finding; the introduction of additional evidence; the modifica
tion of the fact-finding; the filing of the modified fact-finding; 
exclusiveness of jurisdiction; the nature of the judgment; and 
further review. If several appeals based on transcript of the 
record go before the same court, there may be as many procedures 
as appeals, each varying only slightly from the others. In some 
instances one statement governs both enforcement procedure and ap
peal procedure. In others there are separate statements for the two. 

The net result of the multiplicity of appellate tribunals, different 
types of appeal, different types of procedures before reviewing 
courts, different court rules, differences in statement, etc., is to cause 
great confusion, uncertainty, and complexity in the whole system 
of appeals from administrative acts. Even the best of lawyers may 
not know before what court to bring particular cases, or what pro
cedures to employ. They must study, as need arises, the rules which 
govern each type and class of appeals. 

No unified jurisprudence concerning administrative law can be 
built up under the present system, for the Supreme Court cannot 
possibly handle all administrative cases that should be settled. Un
der its discretionary right to grant or not grant certiorari, it may 
refuse to take many cases in which a problem of administration or 
administrative law is involved. 

VI. A COURT OF APPEAlS FOR ADMINISTRATION 

In order to obviate these difficulties it is suggested that a single 
constitutional court shall handle justiciable appeals from adminis
t 

*"The Securities and Exchange Commission, acting under the Securities Act 
of 1933, the Securities Exchange Act of 1934, and the Public Utility Holding 
Company Act of 1935. ' 
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trative acts. A bill for this purpose is now before Congress. 22 

By the terms of this bill, there is to be established a United States 
Court of Appeals for Administration. This is to be a constitutional 
court, with jurisdiction to review cases and controversies between 
the government and the individual. In other words, it will be 
chiefly concerned with control over administrative orders and those 
administrative decisions which affect rights. In this capacity, it 
will review most of the justiciable actions of the great regulatory 
authorities and the decisions of the Board of Tax Appeals. It will 
not be given jurisdiction over patent and customs cases, because there 
is no reason to interfere with the jurisdiction of the highly special
ized and efficient Court of Customs and Patent Appeals in such 
matters. 

The court is to be composed of a chief justice and ten associate 
justices, selected for qualifications and fitness. They are to be ap
pointed by the President, by and with the advice and consent of 
the Senate, and are to receive salaries of $12,500 a year. The court 
is to be located in the District of Columbia, but is to be ambulatory 
in nature. Special divisions may be established for the purpose of 
hearing and deciding appeals. 

The jurisdiction conferred upon the court is comprehended in 
one general statement. It is to cover the final appealable orders of 
the various authorities named therein. Procedure before the court is 
to be on the transcript of the record. No objection, assignment of 
error, or question of law relating to an order or decision shall be 
considered by the court unless it shall have been urged before the 
authority or tribunal issuing the decision or order. Either party may 
ask to introduce additional evidence. The court has discretionary 
power to permit this, and may order the evidence to be taken 
before the administrative authority, which as the result of new 
evidence may make modified or new fact-findings. The review of 
the court is limited to questions of law. The findings of fact of the 
administrative authority or tribunal are conclusive if supported by 
evidence . 

.. For the original bill to establish such a court, see United States Court of 
Appeals for Administration, Hearings· ••• ; see also S. 916, 76 Cong. 1 sess., 
A Bill to establish a United States Court of Appeals for Administration, etc. This 
bill is found in Supporting Statement XIV, pp. 349-56. 
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Upon review the court shall have power to affirm, modify, set 
aside, or reverse the order or decision appealed from, or to remand 
the case for rehearing. The judgment of the court is final, subject to 
review by the Supreme Court upon certiorari. Upon the affirmation 
or modification of an order or decision, the court has power to 
render a decree enforcing obedience to its mandate. 

This bill furnishes a sound basis for control over the large field 
of administrative action in respect to which cases or controversies 
may arise. It is possible that further study will indicate the advis
ability of changing the bill in a few particulars, as by eliminating 
the power of the court to modify the. decision of the administrative 
authority or by adding the determinations of certain recently created 
agencies to the statement concerning jurisdiction. 

This type of court would eliminate the difficulties which result 
from the present multiplicity of review authorities. Through such 
a court review procedure would be systematized and jurisprudence 
would be unified. The advantages of expert knowledge would be 
obtained, while every right of the individual would be preserved. 
The whole work of federal administration would rise in public 
esteem and gain in public confidence, for the good reason that it 
could operate more efficiently under a consistent and unified law 
and jurisprudence than under the present miscellany of statutes and 
decisions. 

VU. CONCLUSIONS 

To summarize: The revisionists see in the present system of fed
eral administration a vast complex of organizations performing a 
multitude of functions, employing a wide variety of methods and 
procedures, and subjected to numerous types of control. All this 
activity must be carried on within a constitutional framework which 
is based ori individual rights and which guarantees to the individual 
adequate protection of those rights. The administrative system has 
developed step by step to meet everyday needs. Because it has been 
based upon a common law and constitutional theory of rights and 
remedies, it has an internal coherence, despite certain inconsistencies 
and weaknesses. Because it corresponds closely with the structure 
and relationship of the federal government, this coherence should 
be preserved. Changes w~ich are made should not be intended to 
destroy the administrati':'e system, but merely to improve it. 



THE REVISIONIST DOCTRINE 

The first step toward improvement is a thorough understanding 
of the present system. This can be secured only by the most pains
taking research, involving the economic structure in its relationship 
to public law and administration. Such research is being carried on 
by many persons and organizations. Not all the evidence is in as 
yet, but enough has been accumulated to show that progress can 
be made in the following directions: 

1. In maintaining the independence of authorities which are 
carrying out long-time regulatory processes. 

2. In further development of the system of administrative legis
lation and adjudication. 

3· In establishing a high constitutional administrative court to 
hear appeals from administrative action involving a case or contro
versy. 

4· In more exact differentiation of the various forms of adminis
trative action, particularly as regards applicability to specific situa
tions; legal nature and effect; procedural requirements; methods of 
enforcement; and control over each type of action. 

5. In simplifying administrative judicial procedure, and, where 
possible, in making it more uniform. Particular attention should be 
given to the trial examiner and his relationship to the regulatory 
authority. 

Such changes as those just named should be made one by one, 
after considerable study of the detailed problems that will arise 
in each instance. Great care should be taken to make every alteration 
fit into the general plan of the constitutional, judicial, and adminis
trative system. Considered and harmonious development based upon 
scientific research will not only leave the system intact, but will add 
to its strength and stability, while broadening and developing it 
to meet the expanding needs of a living democratic society. 
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MATERIALS AVAILABLE 

As a result of research on the problems connected with federal 
administration during the past few years a rather large and signifi
cant literature has already developed or will soon be completed. 
These studies are beginning to furnish the basis for a real analysis 
and solution of the many problems raised by various proposals. 

From the historical viewpoint the monographs on government 
services of the Institute for Government Research of the Brookings 
Institution are of great value. Professor Robert E. Cushman of 
Cornell is just completing a historical survey of the independent 
boards and commissions. 

From the organizational viewpoint the Brookings study of the 
reorganization of the federal government, Investigation of the Ex
ecutive Agencies of the Government (Preliminary Report of the 
Select Committee to Investigate the Executive Agencies of the 
Government, Senate Rept. 1275, 75 Cong. I sess.), contains a vast 
amount of material on federal organization as well as on the history 
and functions of various agencies. For the organization and func
tioning of the regulatory agencies and other administrative tri
bunals, the Working Papers on Administrative Adjudication 
(printed for the use of the Senate Committee on the Judiciary, 75 
Cong. 3 sess.), by F. F. Blachly of the Brookings Institution is 
of value. This study contains classifications of administrative adju
dicatory authorities, and a discussion of their legal basis, organiza
tion, functions, procedures, enforcement methods, and appeals from 
their actions. See also The Administration of Federal Finances, 
1937, by Daniel T. Selko, and Personnel Administration in the 
Federal Government, 1937, by Lewis Meriam, all published by the 
Brookings Institution. 

Special studies on certain problems of organization from the view
point of administrative management were made by the President's 
Committee on Administrative Management and published in Re
port with Special Studies, 1937. 

Studies of particular agencies are also of value, such as I. L. 
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Sharfman's The Interstate Commerce Commission, 193I-1937, 
published by the Commonwealth Fund, and Gerald C. Hender
son's The Federal Trade Commission, 1924. 

Some of the basic problems in connection with administrative 
legislation and adjudication are discussed in Administrative Legis
lation and Adjudication, by F. F. Blachly and M. E. Oatman, pub
lished by the Brookings Institution in 1934· 

Forms of administrative ~ction and procedure are described in 
several studies recently issued in mimeograph form by the Depart
ment of Agriculture. These consist in brilliant studies by Ashley 
Sellers, the chief attorney in the office of the Solicitor of the De
partment of Agriculture, as follows: "Administrative Procedure 
and Practice in the Department of Agriculture under the Agricul
tural Marketing Act of 1937"; "Administrative Procedure and 
Practice in the Department of Agriculture under the Packers and 
Stockyards Act, 1921"; "Administrative Procedure and Practice 
in the Department of Agriculture under the Commodity Exchange 
Act"; "Administrative Procedure and Practice in the Department 
of Agriculture under the Perishable Agricultural Commodities 
Act, 1936"; "Administrative Procedure and Practice in the Depart
ment of Agriculture, 1940." 

The Brookings Institution is just completing a detailed study of 
Administrative Action and Procedure. In this study each statutory 
provision governing actions which affect the individual is studied 
in respect to the economic circumstances under which the action 
takes place, the type of action it is, the legal nature and effect of the 
action, the processes and procedures connected with the action, how 
the determinations of the administrative authorities are enforced, 
and how they are controlled. 

The Code of Federal Regulations of the United States of Amer
ica, published by the Government Printing Office, contains all regu
lations having general applicability and legal effect, issued by all 
federal executive and administrative agents and agencies, in force 
on June r, 1938. 

The Attorney General's Committee on Administrative Procedure 
has made some noteworthy detailed studies of the procedures in 
several governmental agencies, including the United States Mari
time Commission, the Federal Communications Commission, the 
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Bureau of Marine Inspection and Navigation in the Department 
of Commerce, the Federal Trade Commission, the administration 
of the Grain Standards Act in the Department of Agriculture, the 
Federal Reserve System, the Veterans' Administration, the Rail
road Retirement Board, the Walsh-Healey Act administered by 
the Division of Public Contracts in the Department of Labor, the 
Federal Alcohol Administration, and the administration of the 
Packers and Stockyards Act in the Department of Agriculture. 
Some thirty or thirty-five other studies are being prepared by the 
committee, which will be available in the near future. 

Several books issued by the Brookings Institution, although basi
cally economic in nature, also deal with some of the administrative 
problems. Among these should be mentioned: The American Trans
portation Problem, I933, by Harold G. Moulton and Associates; 
The Co-operative Marketing of Livestock, 1931, by Edwin G. 
Nourse and Joseph G. Knapp; Marketing Agreements under the 
A.A.A., I935, by Edwin G. Nourse; Labor Relations Boards, 1935, 
by Lewis L. Lorwin and Arthur \Vubnig; Three Years of the 
Agricultural Adjustment Administration, I937, by Edwin G. 
Nourse, Joseph S. Davis, and John D. Black; Government and 
Economic Life, Vol. I, I939, by Leverett S. Lyon, Myron \V. 
\Vatkins, and Victor Abramson. 

Several hearings contain valuable information bearing on cur
rent proposals for change. Among the more important of these are: 
United States Court of Appeals for Administration {Hearings be
fore a Subcommittee of the Senate Committee on the Judiciary on 
S. 3676, 75 Cong. 3 sess.), which contains charts and diagrams 
showing existing systems of judicial review and enforcement meth
ods, as well as proposed systems of review and enforcement; Ad
ministrative Law (Hearings before Subcommittee No. 4 of the 
House Committee on the Judiciary on H.R. 4236, H.R. 6I98, and 
H.R. 6324, 76 Cong. I sess.); and National Labor Relations Act 
and Proposed Amendments (Hearings before the Senate Commit
tee on Education and Labor on S. IOOO, S. 1264, S. I392, S. I $50, 
S. 1580, and S. 2I23, 76 Cong. I sess.). Numbers 46-63 of the 
series entitled W ark Materials, published in 1936 by the Division 
of Review of the National Recovery Administration, also throw a 
great deal of light on the administrative process. 
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SUBJECT MATTER OF FEDERAL REGULATION 

The federal government regulates and controls a very wide num
ber of businesses and business relationships. They are as follows: 

I. Banking. 
2. Aeronautics. 
3· Contracts. 

· 4· Employees' compensation. 
5· Trusts and monopolies. 
6. Alcohol. 
7· Customs. 
8. Foods, drugs, and cosmetics. 
9· Commodity exchanges. 

I o. Communications. 
I 1. Explosives. 
I 2. Foreign trade zones. 
I 3· Bituminous coal. 
I4. Labor relationships. 
15. Labor standards. 
16. Packers and stockyards. 
I 7. Marketing. 
I 8. Standards, grades, qualities of 

agricultural products. 
19. Advertising. 
20. Postal regulation. 
21. Preventing restraint of trade, 

unfair methods of competi
tion. 

22. Regulation of poultry. 
23. Perishable agricultural prod-

ucts. 
24. Securities. 
25. Security exchanges. 
26. Regulation of holding com-

panies. 
2 7. Regulation of sale of oil. 
28. Regulation of shipping. 
29. Unfair foreign trade practices. 
30. Regulation of patents, trade-

marks, copyrights. 
31. Prison labor. 
32. Agricultural production. 
33· Social security. 
34· Viruses, serums, toxins. 
35· Use of navigable streams. 
36. Use of water power. 
37• Transportation. 
3 8. Fishing industry. 
39· Public lands. 
40. Federal government em

ployee relationships. 
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METHODS OF REGULATION 

The federal government uses from thirty to forty methods in 
its regulation and control of business and industry. 

I. Contracts. 
2. Licenses. 
3· Grants. 
4· Permits. 
5· Authorizations. 
6. Certificates of convenience 

and necessity. 
7. Standardization, classification. 
8. Grading. 
9· Inspection and examination. 

I o. Grants-in-aid. 
I I. Loans. 
I 2. Control through stock owner

ship. 
I 3· Control by having directors 

on boards of corporations. 
14. Fixing rates, charges, types 

and standards of service. 
15. Direct competition. 
I 6. Regulated monopoly. 
I 7. Regulated competition. 
I 8. Regulation of use of public 

domain, public waters, air, 
etc. 

I 9· Prohibiting importation or al
lowing importation under 
certain conditions. 

20. Approving marketing agree
ments. 

2 I. Prohibiting lotteries. 

22. Regulating payments into so
cial security funds. 

23. Regulating prison competition 
with industry. 

24. Requiring specified types of 
accounts. 

25. Recapture of property after 
a period of years. 

26. Taxation. 
2 7. Prohibiting sales or transac

tions in interstate com
merce. 

28. Prohibiting shipment of goods 
in interstate or foreign 
commerce. 

29. Prohibiting use of the market. 
30. Requiring federal incorpora

tion. 
3 I. Exercise of police power. 
32. The direct regulatory proc

ess. 
33· The managerial process. 
34· Requiring certain actions as 

a condition precedent to 
the doing of business, e. g., 
requiring continuous access 
to information as a con
dition precedent to right to 
do business in commodity 
exchanges and security ex
changes. 
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ECONOMIC CIRCUMSTANCES UNDER WHICH 
STATUTORY ADMINISTRATIVE ORDERS 

ARE ISSUED 

Type of Order 

I. Legislative regula
tory orders: 

A. Rate,fare,or 
charge or
ders. 

B. Wage orders. 

Authority 
Issuing 

Interstate 
Commerce 
Commis
sion. 

Secretary of 
Agriculture. 

Federal Com
munications 
Commis
sion. 

Federal Power 
Commis
sion. 

Civil Aero
nauticsAu
thority. 

Secretary of 
War. 

Administrator 
under Fair 
Labor 
Standards 
Actofi938. 

Specific Economic Circumstances 

In re railroad rates, fares, charges, 
freighrs, etc., 49 U. S. C. 15. 

Motor carriers, 49 U. S. C. 316-319· 
Joint routes, rates, rules, regulations, 

and practices in re common-earrier 
service upon certain rivers, 49 
U. S. C. I 53 (e). 

Orders fixing rates and compensation 
for carrying mail, 39 U. S. C. 54'-· 

Rates for transportation of mail 
matter by urban and interurban 
electric railway common carriers, 
40 Stat. L. 74'-• 748. 

Prescribing rates and practices in re 
stockyard services, 7 U. S. C. 2o6, 
207, 2II, 212, 216, 217. 

Change or suspension of rates for stock
yard services, 7 U. S. C. 206, 207. 

In respect to interstate and fureij:ln 
communications by wire or rad1o: 
(I) orders on new charges1 suspen
sion of charges, pending nearings 
and refunds, 47 U.S. C. 20J-20S and 
47 U.S. C. 401-405; (2) orders fixing 
just and reasonable charges, 47 
u.s. c. 205· 

In respect to rates and charges by elec
tric companies engaged in interstate 
commerce, 16 U. S. C. 824: (1) sus
pension of new rates. 

In re rates fur transportation of mail, 
52 Stat. L. 973, 998. 

Order establishing reasonable tolls over 
bridges crossing navigable streams, 
33 u. s. c. $0~-507· 

Orders establishing minimum wages 
and maximum hours, 52 Stat. L. 
xo6o. 

Orders providing for wages of learners, 
apprentices, and handicapped work
~· 52 Stat. L. 1068. 
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Type of Order 

C. Price orders. 

D. Quota and 
allotment 
orders. 

E. Orders for 
the exten
sion of fa
cilities. 

F. Exemption 
orders. 

G. Interchange
able mile-
age. 

Authority 
Issuing 

Bituminous 
Coal Divi
sion. 

Bituminous 
Coal Divi
sion and 
district 
boards. 

Secretary of 
Agriculture. 

Secretary of 
Agriculture. 

Federal Power 
Commis
sion. 

Interstate 
Commerce 
Commis
sion. 

Bituminous 
Coal Divi
sion. 

Securities and 
Exchange 
Commis
sion. 

Interstate 
Commerce 
Commis-
sion. 

H. Orders in re- ..... do ..... . 
accounting. 

I. Orders in re 
reports. 

Federal Power 
Commis
sion. 

Interstate 
Commerce 
Commis
sion. 

Federal Power 
Commis
sion. 

Specific Economic Circumstances 

In respect to the establishment of maxi
mum prices for coal, I 5 U. S. C. 
833 (c). 

Due and reasonable maxim urn discounts 
or price allowances, IS U.S. C. 833 (h). 

In re coal prices established by district 
boards, IS U. S. C. 833 (a), (b), (c). 

In refixing of minimum price to be paid 
to producers or associations of pro
ducers of agricultural products: (I) 
orders with marketing agreements, 
7 U.S. C. 6o8c (8); (2) order with or 
without marketing agreements, 7 
U. S. C. 6o8c (9). 

Orders in re sugar and liquid sugar, 
7 u.s. c. 1IIS-1II6. 

Extension or improvement of facilities, 
52 Stat. L. 821, S:l+ 

Order requiring railroads to provide 
adequate facilities or extend lines, 
49 U.S. C. I, par. (21). 

Exemption from duty or liability under 
Bituminous Coal Code, so Stat. L. 
8J, IS u.s. c. 834· 

Exemption from provisions of the Pub
lic Utility Holding Company Act, 
IS U.S. C. 79c (a), (b), (c). 

In re interchangeable mileage for script 
coupon ticket, 49 U. S. C. 22, par. 
(2). 

Orders in re accounts, records, memo
randa, etc., of railroads, 49 U. S. C. 
20. 

Order in re forms of accounts, records, 
and memoranda of motor carriers, 
49 u. s. c. J20. 

In re accounts, 16 U. S. C. 825. 
In re rates of depreciation, 16 U. S. C. 

825a. 
In re filing of monthly reports of earn

ings and expenses and periodical re
ports, 49 U. S. C. 20 (I), (2), (s), 
(6). 

In re filing of periodic and special re
ports, I6 U.S. C. 825c. 
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Type of Order 

J. Orders in re 
valuation. 

K. Orders in re 
consolida
tions, mer
gers, ac
quiring 
control, 
etc. 

L. Orders re
stricting 
voting 
power. 

M.Orders to 
prevent 
control by 
common 
directors. 

N. Orders deter
mining 
fact of 
competi
tion. 

0. Orders in re 
poolingar
range
ments. 

P. Orders re
quiring al
location 
and appor
tionment 
of costs. 

Q. Orders for 
simplifica
tion. 

R. Orders es
tablishing 
classes. 

s. Orders re-
vokin" or 
modi ying 
other or-
ders. 

T. Declaration 
of status. 

Authority 
Issuing 

Interstate 
Commerce 
Commis
sion. 

..... do ....... 

..... do ...... . 

..... do ...... . 

..... do ...... 

..... do ...... . 

Securities and 
Exchange 
Commis
sion. 

..... do ....... 

..... do ...... . 

. .... do ....... 

..... do ....... 

Specific Economic Circumstances 

In revaluations of railways, 49 U.S. C. 
19a. 

In re consolidation, purchase, lease, ac. 
quiring control, etc., 49 U. S. C. 
5 (4). 

Orders restricting the exercise of voting 
power in respect to stock or share of 
capital in order to prevent subjecting 
of one carrier to the control of an
other, 49 U. S. C. 5 (II). 

Order requiring person to take action 
that may be necessary to prevent 
control by common directors, etc., 
49 U. S. C. 5 (6)-(xo). 

Order to determine questions of fact as 
to competition or possibility of com
peri tion between railroads and water 
carriers, 49 U. S. C. S (19), (2o), 
(2I). 

Orders in re pooling arrangements, divi
sion of traffic or earnings, 49 U. S. C. 
5 (I). 

In re allocation and apportionment of 
costs among members of a mutual 
service company, IS U. S. C. 79m 
(c), (d). 

Limiting the operations of a holding 
company to a single integrated pub
lic utility system, I 5 U.S. C. 79k (b). 

Establishing classes of persons or 
matters for the purpose of making 
rules, regulations, or orders, IS U.S. 
C. 79t (c). 

Order revoking an exemption order, 
I 5 U. S. C. 79C (c). 

Order revoking or modifying order pre
viously made in re simplification of 
holding-company systems, 15 U. S. 
c. 79k (b) (2). 

Order declaring a person to.be a hold
ing company, a subsidiary company, 
or an affiliate or declarin~ a class of 
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Type of Order Authority 
Issuing 

U. Permissive ..... do ...... . 
orders. 

V. Orders fixing 
limits. 

W. Orders es
tablishing 
rules and 
regula
tions. 

II. Procedural orders: 
A. Orders for 

investiga
tion. 

B. Orders re
quiring the 
attendance 
of witnes-
ses. 

C. Orders to 
dismiss 
proceed
ings. 

Commodity 
Exchange 
Commission 

Secretary of 
Agriculture 

Interstate 
Commerce 
Commission 

Secretary of 
Labor 

Securities and 
Exchange 
Commission 

D. Orders to ..... do ...... . 
show cause. 

E. Orders re
quiringthe 
furnishing 
of informa
tion. 

F. Orders in re 
altera ion 
of rules. 

Railroad Re
tirement 
Board. 

Securities and 
Exchange 
Commis
sion. 

III. Administrative con- ..... do ..... . 
trolling orders. 

IV. Injunctive and com
mand orders: 

A. Cease and 
desist or
ders. 

Secretary of 
Agriculture. 

Specific Economic Circumstances 

which such person is a member to be 
affiliated, IS U.S. C. 79b (b). 

Order permitting registrant to file a 
preliminary registration statement, 
IS U.S. C. 79e (c). 

Orders fixing limits on amount of trad
ing under contracts of sale of com
modities for future delivery, 7 U. S. 
C. 6a. 

Orders in respect to the issue, amend
ment, or repeal of regulations, p 
Stat. L. 1040, xoss. 

Orders for investigation and hearing as 
to rates, routes, routing of traffic, 
etc.,49 U.S. C. IS (1). 

Orders requiring the attendance of wit
nesses and the production of evi
dence, 41 U. S. C. 39· 

Order to dismiss an application for re
view of disciplinary proceedings 
taken by a registered security associ
cion against a member thereof, 5:1. 
Stat. L. Io7J. 

Order to show cause why a declaration 
by a registered holding company 
should become effective, IS U.S. C. 
79g (b). 

Order requiring all employers, em
ployees, officers, boards, or other 
agency to furnish informacion, 45 
u. s. c. :1.28j. 

Alterations of rules and regulations of a 
registered securities association when 
it fails to make a requested alteration 
or to supplement them, 52 Stat. L. 
1070, 1074· 

Abrogation of rules and regulations 
made by an inferior authority by a 
superior authority, 52 Stat. L. 1070, 
1074-

Orders in re monopolization or restraint 
of trade by associations of agricul
tural producers, 7 U. S. C. l9l. 
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Type of Order Authority 
Issuing 

Commodity 
Exchange 
Commis
sion. 

Secretary of 
Commerce. 

National La
bor Rela
tions Board. 

Federal Trade 
Commis
sion. 

Interstate 
Commerce 
Commis
sion. 

Federal 
Communi
cations 
Commis
sion: 

Board of Gov
ernors of 
the Federal 
Reserve 
System. 

Specific Economic Circumstances 

In respect to unlawful practices of 
packers, 7 U. S. C. 191-195. 

In respect to charges or practices in re 
stockyards, 7 U. S. C. zxo-zn. 

In re violations of rules and regulations 
or orders in re contract markets, 
7 U. S. C. 13a. 

Orders to rreven t monopolies or re
straint o trade in the fishing indus
try, X 5 U. S. C. 52/l.. 

In re unfair labor practices with affir
mative order, :1.9 U.S. C. 16o (b)-(e). 

In re unfair methods of competi cion and 
unfair or deceptive acts or practices 
in commerce, IS U.S. C. 45· 

Order terminatin!{ discrimination, 1 S 
U. S. C. 13 (a) (b). (See "Unfair 
Practices Act," 10 So. Cal. L. Reo. 
18. Evidently "order terminating 
discrimination" is same as a "cease 
and desist" order of sec. :1.1 of this 
title.) (See "The Patman Act in Prac
tice," 35 Mien. L. Reo. 707; Sym
posium, 2.1 Iowa L. Reo. I75·) 

Lease, sale, contract for sale of com
modities, or fixing a price, discount, 
or rebate thereon on agreement not 
to use goods of a competitor, 15 
U. S. C. 14, ZI. 

In re acquisition by one corporation of 
stock of another, 15 U.S. C. xS, zx. 

In re interlocking directors and officers, 
15 U. S. C. 19, ZI. 

Orders under the Clayton Act: (x) dis
crimination in re services or facilities, 
I 5 U. S. C. I3, ZI; (z) acquisition by 
one railroad corporation of stock of 
another, I$, U.S. C. 18, '-Ii (3) inter
locking ra1lroad directors or officers, 
IS u.s. c. I9, u. 

Orders under Clayton Act: (1) dis
crimination in re services or facilities, 
IS U. S. C. IJ; (z) acquisition by one 
corporation of the stock of another, 
15 U. S. C. x8, zx; (3) interlocking 
directors and officers, IS U.S. C. 19, 
ZI. 

Orders under the Clayton Act: (x) ac
quisition by one corporation of stock 
of another, IS U.S. C. IS, zx; (z) in
terlocking directors and officers, I 5 
u.s. c. 19· 
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Type of Order 

B. Enforcement 
orders. 

V. Reparation and anal
ogous orders. 

VI. Penalty orders. 

Authority 
Issuing 

Interstate 
Commerce 
Commis. 
sion. 

Civil Aero
nautics Au
thority. 

National Rail
road Ad
justment 
Board. 

Interstate 
Commerce 
Commis
sion. 

Federal 
Communi
cations 
Commis-
sion. . 

Secretary of 
Agriculture. 

United States 
Maritime 
Commis
sion. 

National Rail
road Ad
justment 
Board. 

Securities and 
Exchange 
Commis
sion. 

Specific Economic Circumstances 

Order compelling carrier or broker to 
comply with the provisions of the 
Motor Carrier Act or requirements, 
49 u. s. c. J04 (d). 

Order enforcing obedience to law pro
hibiting control or management in a 
common interest of any two or more 
motor carriers, 49 Stat. L ss6, 
52 Stat. L. I 2J6, I 240. 

Order requiring person in violation of 
law to take steps to prevent con
tinuance of violation, 49 U. S. C. 
s <sH10). 

Order requiring obedience to law and 
requirements thereunder, 52 Stat. 
L. 973. 1018. 

Order directed to a carrier to make an 
award of the division effective. Such 
an order may also include a repara
tion order, 45 U.S. C. 153 (o). 

Reparations for injury done by carriers, 
49 U.S. C. 8, 9, IJ, 16. 

Orders for the payment of money or 
award of damages, 47 U. S. C. 206-
209, 407· 

Orders for damages under the Perish
able Agricultural Commodities Act, 
7 u. s. c. 499g. 

Orders for reparations under the Pack
ers and Stockyards Act, 7 U. S. C. 
209, 2!0. 

Orders for the payment of money for 
violation of Shipping Act, 39 Stat. 
L. 736-738, 46 U.S. C. 1114. 

In re disputes between an employee or 
group of employees and a carrier or 
carriers growing out of grievances or 
out of interpretation or application 
of agreements concerning rates of 
pay, rules, or working conditions 
where award concerns a requirement 
for the payment of money, 45 U. S. 
c. 153· 

Suspending or revoking the reg1stra tion 
of a reg1stered securities association, 
52 Stat. L. 1070, 1074· 

Order to suspend or e:q>el a member 
from a registered securities associa
tion, 52 Stat. L. 1070, 1075. 
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Type of Order Authority 
Issuing Specific Economic Circumstances 

Removal from office of any officer or 
director of the registered securities 

Interstate 
association, s~ Stat. L. 1070, 1075· 

Safety orders in re railroads, 49 U. S. C. 
Commerce ~6. 
Commis- Orders in re serviceability and condi-
sion. tion of boilers, 45 U. S. C. 29. 

Postmaster Fraud orders, 39 U.S. C. 259, 73~· 
General. 

Commodity Excluding or debarring an associaton 
Exchange or corporation from trading in a con-
Commis- tract market, 7 U. S. C. 1oa. 
sion. 

VII. Orders in re licenses, 
registrations, cer-
tificates, privileges, 
permits, approvals, 
grants: 

A. Orders in re Secretary of Order revokin~ license of poultry deal-
licenses. Agriculture. ers, 7 U.S. • ~18a (d). 

Order susbending or revoking license of 
perish a le agricultural commission 
merchant, dealer, or broker, 7 U. S. 
C. 499h (a). 

Federal Com- Suspension of license of radio operator, 
munications 47 U. S. C. 303 (m) (x), (2.). 
Commis- Order revoking a station license, 47 
sion. U. S. C. 312. (a}. 

Council of Revocation of a license to deal in ex-
National plosives, so U. S. C. 131-132.. 
Defense. Refusal of a license to deal in explo-

sives, so U. S. C. 132.. 
Interstate Suspension, change, revocation of a 

Commerce motor carrier license, certificate, or 
Commis- permit, 4t U. S. C. 304 (d), 312.; 
sion. p Stat. 1~36, 1238, amending 

above sections. 
Foreign Trade Revocation of grant of privilege of es-

Zones Board. tablishing, operating, and maintain-
ing foreign trade zones, 19 U. S. C. 
8xa-8IS. 

Secreta!l, of Order suspending or revoking license as 
the reas- a customhouse broker, 19 U. S. C. 
ury. 1641 (b), 

Secretary of Order suspending stockyard dealer or 
Agriculture. market agency registrant who is in-

solvent or who has violated the law, 
7 u. s. c. ~04· 

B. Orders in re Securities and Order refusing to let registration be-
registra- Exchange come effective, 15 U. S. C. 77h (b). 
tions, Commis-

sion. 



ECONOMIC CIRCUMSTANCES 

Type of Order 

C. Orders in re 
certifi 
cates. 

D. Orders in re 
privileges. 

E. Orders in re 
permits. 

Authority 
Issuing 

Bituminous 
Coal Divi
sion. 

Tender boards 

Interstate 
Commerce 
Commis
sion. 

Civil Aero
nautics Au
thority. 

Postmaster 
General. 

Secretary of 
Agriculture. 

Interstate 
Commerce 
Commis
sion. 

Federal Alco
hol Admin
istration. 

Specific Economic Circumstances 

Stop orders in re registration state
ments, IS U.S. C. 77h (d). 

Orders denying registration of a na
tional security exchange, IS U. S. C. 
78 (e). 

Orders denying or revoking registration 
of a broker or dealer, I 5 U. S. C. 
780 (b). 

Order postponing the effective date of a 
registration, IJ U. S. C. 780 (b). 
(This is relate to order above.) 

Order suspending registration. (This is 
related to registration of broker or 
dealer order.) IS U. S. C. 780 (b). 

Order canceling registration where 
broker or dealer for whom an appli
cation is pending is no longer in ex
istence or has ceased to do business, 
IS u. s. c. 780 (b). 

Denial of an application to declare that 
a registered holding company has 
ceased to be a holding company, IS 
U.S. C. 79e (d). 

Revocation of a certificate of right to 
exemption from taxes, IS U. S. C. 
830, 835, 836. 

Denial of certificate of clearance for the 
shipment of petroleum products, IS 
U.S. C. 7ISd and Executive Orders 
No. 6979 and No. 6980. 

Refusal to grant a certificate of con
venience and necessity, permits, 
licenses, 49 U. S. C. 306, 307, 309, 
311. 

Suspension, revocation, or change of a 
certificate of convenience and neces
sity, permit, or license, 49 U. S. C. 
3I2. 

Certificate of public convenience and 
necessity for air carrier, 52 Stat. L. 
973, 987. 

Orders refusing privilege of mails. 
"Fraud Orders." (See "Penalty Or
ders," above.) 

Order withdrawing privilege to trade in 
a contract market, 7 U. S. C. 9· 

Order permitting continuance of vessel 
in opera cion or to install a new serv
ice, 49 U. S. C. S (20). 

Denial or revoca cion, suspension, or 
annulment of a basic permit, 27 
u.s. c. 204· 
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Type of Order 

F. Orders in re 
approvals. 

Authority 
Issuing 

California 
Debris 
Commis
sion. 

Federal Power 
Commis
sion. 

Interstate 
Commerce 
Commis
sion and 
joint boards. 

Commissioner 
of Internal 
Revenue. 

Civil Aero
nauticsAu
thority. 

Federal Power 
Commis
sion. 

Bituminous 
Coal Divi
sion. 

Interstate 
Commerce 
Commis
sion. 

Civil Aero
nautics Au
thority. 

Specific Economic Circumstances 

Granting or denying permit as to inter
locking directorate, 27 U. S. C. 208. 

Order with requirements authorizing or 
refusing to permit hydraulic mining 
to be carried on, 33 U. S. C. 669-673. 

Order without requirements as to con
struction permitting hydraulic min
ing to be carried on, 33 U. S. C. 673. 

Cancellation of a preliminary permit 
UJ?On failure of permittees to comply 
w1th conditions thereof, or for other 
good cause, 16 U.S. e. 798. 

Suspension, changes in, or revocation 
in re permits to motor carriers, 49 ~ 
U. S. C. 304, 305, JI'l.. 

Refusal of application for permit, 49 
u. s. c. 309 (b). 

Revocation of permits for the manu
facture or dealing in denatured alco
hol, 27 U.S. C. 154-156. 

Revocation of permit to manufacture 
for false description of denatured 
liquors, 27 U.S. C. 154· 

Modification, suspension, or revocation 
of permits to foreign air carriers, 52 
Stat. L. 973, 991, 1024. 

Order approving assumption of liabili
ties by interstate public utilities, 16 
U. S. C. 824c. 

Disapproval of assumption of liabilities 
by mterstate utilities, 16 U. S. C. 
824c. 

Order refusing approval for abandon
ment of facilities or service of inter
state natural-gas company, 52 Stat. 
L. 821, 82+ 

Suspending or revoking prior approval 
of cO-Operative marketing of coal, 
IS u.s. c. 842. 

Refusal of approval of consolidation, 
merger, purchase, lease, operating 
contract, or acquisition of control of 
railways, 49 U. S. C. 5 (4). 

Order approving and authorizing con
solidations, mergers, purchases, 
leases, operating contracts, or ac
quisition of control, 52 Stat. L. 1236, 
1239· 

Refusal of approval for consolidation, 
merger, purchase, lease, operating 
contract, or acquisition of control of 
air carriers, 52 Stat. L. 973, 1001. 



ECONOMIC CIRCUMSTANCES 

Type of Order 

G. Orders in re 
grants. 

VIII. Orders in re declara
tions and designa
tions: 

A. Declarations. 

B. Designations. 

IX. Orders in re adjust
ment, mediation, 
and arbitration. 

X. Negative orders: 

Authority 
Issuing 

Interstate 
Commerce 
Commis
sion. 

Securities and 
Exchange 
Commis
sion. 

Secretary of 
Agriculture. 

Commodity 
Exchange 
Commis
sion. 

Secretary of 
Agriculture. 

A. Order deter- ..... do ..... . 
mining not 
to act. 

Specific Economic Circumstances 

Refusal of approval for an air carrier to 
have and retain an officer or director 
who is an officer, director, or mem
ber, or who as a stockholder holds a 
controlling interest in any other per
son who is a common carrier or is 
engaged in any phase of aeronautics, 
etc., 52 Stat. L. 973, 1002. 

Orders refusing to grant an application 
for the issue of securities, 49 U. S. C. 
20 (a}. 

Declaration that a registered holding 
company has ceased to be a holding 
company, 15 U.S. C. 79e (d). 

Orders declaring a person to be a hold
ing company, a subsidiary company, 
or an affiliate, or declaring a class of 
which such person is an affiliated 
member, I 5 U. S. C. 79b (b). 

Order revoking an order declaring a 
person to be a holding company, sub
sidiary company, or affiliate, 15 
u. s. c. 79b (b). 

Order permitting or refusing declara
tion to become effective, IS U.S. C. 
79g (b). 

Refusal to designate a board of trade as 
a contract market, 7 U.S. C. 7, 8. 

Suspension or revocation of a board of 
trade as a contract market, 7 U. S. 
c. 8. 

Marketing agreement orders in respect 
to an ti-hog.cholera serum and hog
cholera virus, 49 Stat. L. 781. 

Marketing agreement orders in respect 
to milk, fruits, tobacco, vegetables, 
soybeans, and naval stores: (1} or
ders with marketing agreements; 
(2} orders with or without marketing 
agreements, 7 U. S. C. 6oS (c). 

Orders in respect to the issue, amend
ment, or repeal of regulations, f:1. 
Stat. L. 1o4o, lOSS· 
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Type of Order 

B. Negative or
der issued 
because of 
supposed 
lack of ju
risdiction. 

C. General neg
ative or
ders. 

XI. Exclusion orders. 

Authority 
Issuing 

Interstate 
Commerce 
Commis
sion. 

Civil Aero
nauticsAu
thority. 

President of 
United 
States. 

Specific Economic Circumstances 

Issuance of a negative order solely be
cause of supposed lack of power, 
49 U. S. C. 305 (h). 

Orders in re regulation of aviation, fl. 
Stat. L. 973, 1024. 

Orders excluding articles from entry 
into the United States, regarding 
which there have been unfair prac
tices, 19 U.S. C. 1337· 
NOTE.-The law does not speak of 

order, but the President in practice ex
cludes by order. (See Frischer & Co. v. 
Elling, 6o F. (2d) 7II, cert. den., 
?.82 u. s. 649·) 



SUPPORTING STATEMENT V 

THE NATURE AND CLASSIFICATION OF 
STATUTORY ADMINISTRATIVE ORDERS 

The statutory order, which is almost, if not entirely, a develop
ment of the past fifty years, has become the chief type of adminis
trative action in the regulation and control of business and industry 
by the federal government. In nearly two hundred specific circum
stances where Congress has provided for such regulation, it has 
required authorities to take action through the order. Although 
Congress has usually required this type of action to be used by the 
large regulatory boards and commissions, other agencies of the 
government are also included, so that today twenty-five or more au
thorities take action that affects individuals largely by this method. 

I. TilE NATURE OF TilE STATUTORY ORDER 

In a broad way the statutory order usually has the nature of a 
prescription, a command, an injunction, a declaration, a restraint, a 
withholding, or a refusal. It commands the taking of action, or 
refuses to let action be taken; it grants or withholds an authority, 
a relief, a claimed right, a privilege, or a license; it determines upon 
rights and obligations; it declares what shall be the status of persons 
and things.1 The order is used principally for the control of eco
nomic situations in which the state regulates individuals and cor
porations. 

The regulatory authorities, which act chiefly through this form 
of action, are concerned with large questions of public economic 
policy and management, such as the regulation of wages, banking, 
aviation, alcohol, commodity exchanges, communications, power 
and fuel, international trade, transportation, coal, labor relation
ships, use of the mail, stockyard services, packers and processors, 
agricultural production and marketing, trade practices, securities and 
security exchanges, holding companies, oil production and ship-

'It should be noted that there are several administrative actions called by the 
statutes "orders," which do not conform to these criteria. 
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ment, and shipping.2 In most instances where the order is used, the 
state is dealing with situations where the public interest is of great 
importance. 

Through the order, regulatory authorities are frequently dealing 
with limitations upon the use of economic power. In many cases 
they are seeing that economic power is exercised within new statu
tory legal norms and standards. Again, they are dealing with com
plicated relationships between individuals or groups. In other cir
cumstances, the order method is used to deal with violations of law, 
and in still others the order is used as a method of settling disputes. 
In many cases the right to engage in or to continue in, or to extend 
business operations is within the power of regulatory authorities and 
is controlled by the order. In most instances the order has the force 
and effect of law and is enforceable even as the law. 

It cannot be too strongly expressed that the order is not the type 
of action by which the government carries out its own proprietary, 
promotional, fiscal, contractual, and benefactory functions. The 
order is used almost exclusively in connection with regulatory ac
tivity. 

The order may be distinguished from other types of adminis
trative action in several ways. With certain exceptions, notably 
orders establishing procedure, the following description applies: the 
order does not, as does the rule and regulation, implement the 
statute, but rather applies it. It is not, like the substantive rule or 
regulation, general in nature, but is usually much more specific, 
although at times it applies to classes and groups of individuals. 
It seldom, like the procedural rule and regulation, is concerned with 
merely adjective matters. It is not issued as a result of mere admin
istrative discretion, but generally it is, and must be, based upon a 
finding of facts. It is this fact-finding and the procedure incidental 
to it that makes the order, even when legislative in nature, appear 
to be a judicial act. The order, unlike the rule and regulation, is 
usually directly controllable by the courts, rather than being con
trollable only upon a collateral attack. 

The order differs fundamentally from the decision in several 
particulars. In the first place, as has been said before, the order 

• See Supporting Statement IV, pp. :&76-86. 
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is used chiefly in the regulatory field, while the decision is used in 
almost all other fields. 

In the second place, the order is largely used to control situations 
which the legislature itself might well control had it time and ex
pert knowledge. The decision is much more purely administrative 
in nature. It is true that the decision is often used in the field of 
regulation, but regulation in the police sense, as safety regulations, 
control of shipping, plant quarantine, preventing the spread of 
contagious diseases, etc. The decision is also used as a type of 
administrative action where the government deals with the indi
vidual in connection with its own functioning, as in taxation, cus
toms, contracts, etc. The decision rather than the order is used 
in respect to nearly all those activities where the government is 
taking action that is of benefit to the individual, such as pensions, 
compensations for injuries, social security payments, etc. 

Finally, the order is pre-eminently a statutory creation. The 
statute as a rule expressly mentions that the order procedure shall 
be used in the control of various economic situations. It is true that 
the order procedure is used for situations that are not expressly 
governed by the statute, by some agencies and under certain circum
stances. These exceptions, however, do not invalidate the general 
statement. As a rule, unless the order procedure is especially men
tioned by the statute, the administrative authority is under no 
compulsion to have a notice, a formal hearing, and a finding of 
fact as the basis for its decision. 

II. TYPES OF ORDERS 

Orders might possibly be classified in several different ways 
according to the particular type of information desired. At times it 
may be useful to know under what economic circumstances various 
types of orders are issued. It might be useful for some other pur
poses to classify orders according to issuing authority. For other 
reasons it might be useful to know whether they are administrative, 
legislative, or judicial in nature. They might also for some purposes 
be classified according to type of procedure, appealability, or en
forcement. 

The most general basis for classification, however, seems to be 
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threefold: subject matter, legal nature, and legal effect. These fac
tors determine almost entirely whether the order is legislative, ad
ministrative, or judicial in nature, and control largely the procedure 
for issuing the order, its enforcement, and the conditions and extent 
of review by the courts. 

The subject matter of the order is of prime importance in deter
mining into what class it should fall, since it shows what the 
government is attempting to accomplish. Is it exercising a wide 
power of regulation through the order, such as might be exercised 
by the legislature had it time and technical equipment for 
the detailed work of regulating rates, services, wages, hours of 
work, ordering the extension of facilities, etc.? Is it merely attempt
ing to facilitate the conduct of a case by ordering an investigation 
or the attendance of witnesses, dismissing proceedings, or ordering 
a party to show cause or to furnish information? Is the administra
tive authority merely trying to control a subordinate governmental 
or quasi-governmental agency? Is it commanding obedience to 
laws, regulations, or orders, or forcing individuals to cease disobedi
ence? Is it settling disputes as to damages or injuries? Is it exer
cising its police power to secure safety, public health, or morals? 
Is it making, renewing, withholding, suspending, revoking various 
kinds of grants for diverse purposes? Is it making adjustments 
between different groups or individuals, or is it mediating or arbi
trating their differences? Is it determining that it has no power 
to act or that it will not act in a matter? 

The legal nature of the order must be considered from several 
viewpoints: whether it is dealing with past or future situations; 
whether it is final or non-final; whether it is incidental to admini
strative action or is the end of administrative action; whether it is 
interlocutory and further action is required; whether it is pro
cedural or not; whether it is affirmative or negative in nature; 
whether it is discretionary in nature; what methods of appeal and 
enforcement are applicable. 

The legal effect of the order is of almost equal importance for 
the classification of orders. Here likewise several points of view 
must be considered. Does the order change an existing juridical 
situation or establish a !lew juridical situation in a way favorable 
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or unfavorable to the individual! Does it establish new rules for 
the future? Does it directly or only indirectly or potentially affect 
rights? Does the order lay down requirements or does it merely 
grant permission? Does it affect only those in the employment of 
the government or does it affect the rights of third persons? Is 
the effect of the order positive or is it merely negative? 

Using then, subject matter, legal nature, and legal effect as a 
basis, statutory orders may be divided into the following classes: 
( 1) legislative regulatory orders; ( 2) procedural and interlocutory 
orders; (3) administrative controlling orders; (4) injunctive and 
command orders; (5) reparation and analogous orders; ( 6) penalty 
orders; ( 7) license, certificate, and similar orders; ( 8) orders in re 
declarations and designations; ( 9) adjustment, mediation, and ar
bitration orders; and ( 10) negative orders. 

Legislative regulatory orders. A legislative regulatory order is 
often akin to a rule or regulation, since in many cases it reaches 
beyond individuals and may operate more or less directly upon 
groups or classes of the public. Sometimes, however, an order of 
this type is not general in its application. As a rule the goal to be 
attained by the legislative regulatory order is an economic one, 
which in most instances involves the question of public interest, 
convenience, or necessity in one form or another. 

The subject matter of legislative regulatory orders has to do 
with such things as rates, wages, hours and conditions of labor, 
prices, extension of facilities, consolidations, unfair methods of 
competition. The regulatory authorities issuing such orders may be 
required to apply such standards as "reasonable rates," "public 
interest, convenience, and necessity," "unreasonable discrimina
tion," "adequate facilities and services," "fair and orderly mar
kets," "protection of investors," "unfair labor practices," "dis
crimination in prices," etc. In the making of such orders the regu
latory authority of necessity must exercise a broad discretion, since 
it is entrusted with enforcing the statute "in such a way as to produce 
the results sought by the legislature.m 

Because of the subject matter controlled by such orders, they gen-

1 Robert M. Cooper, "Administrative Justice and the Rule of Discretion,'' 47 
Yale Law Journal 581. 
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erally have a fairly definite legal nature. They are nearly always 
of future applicability, and are final. Occasionally they do not be
come final until after the completion of a statutory period or the 
fulfillment of some other condition; and in a few instances they are 
not final; but this is exceptional. 

Legislative regulatory orders generally create new juridical 
situations or change old ones. In so doing they may have a direct 
effect upon individual rights, as when a person is placed in the 
position of a holding company; new wage scales are established; a 
rate schedule is set up; a consolidation is permitted, etc. Valuation 
orders, orders establishing regulatory norms of general applica
tion, or orders creating classes, may only potentially affect rights. 

Legislative regulatory orders may be subdivided into more than 
a score of classes.4 

Procedural orders. Procedural orders are issued for the purpose 
of furthering an investigation or conducting a case. They are gen· 
erally administrative in nature rather than legislative or judicial. 
They do not affect rights, and as a rule they impose duties only in
directly. Therefore no particular type of procedure is necessary 
before they are issued and they are generally non-reviewable.5 

Such statutory procedural orders include orders for investigation, 
orders requiring the attendance of witnesses, orders to dismiss pro
ceedings, orders under certain circumstances to show cause, orders 
requiring the furnishing of information, or orders altering rules 
and regulations. 

Administrative controlling orders. The statutes provide for a few 
administrative controlling orders issued by a higher authority for 
the purpose of controlling the action of an inferior authority. These 
orders are final and binding upon the inferior authority. No par
ticular procedure is required in respect to them, since they do not 
affect the rights or duties of third parties. For the same reason, they 
are subject to no review. 

• See Supporting Statement VI, pp. J02.·04. 
'Securities and Exchange Commission v. Andrews, 88 F. (2.d) 4411 Illinois 

Central R. Co. v. Public Utilities Commission, 2.45 U.S. 4931 Jsbrandtsen-Moller 
Co. v. United States, 300 U.S. 139, 14q Federal Power Commission v. Metro
politan Edison Co., 304 U.S. 375· 
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Injunctive and command orders. Injunctive and command orders 
take two forms: cease and desist orders and enforcement orders. The 
cease and desist order is judicial in nature and is similar to an in
junction by a court, with the difference that the administrative au
thority issuing it has no power to enforce it, but must depend upon 
further court action to this end. In some places the law provides 
civil or criminal penalties for violation of the order. The admin
istrative authority has no power to punish for contempt. The cease 
and desist order is chiefly used to prevent violations of the law or 
rules or regulations, or to prevent the continuance of practices held 
to be illegal. Such orders are final as far as the regulatory authority 
is concerned, and in several instances the statutes give them 
judicial finality after certain time limits have expired or other 
conditions have been fulfilled. They affect rights by enjoining cer
tain acts, and they often change the economic situation of the indi
vidual. Such orders are always reviewable. The courts must be 
asked to enforce them in case of disobedience. 

In several instances the cease and desist order is combined with 
other orders, such as rate or reparation orders. Thus, a regulatory 
authority may establish a rate and then issue an order requiring a 
carrier to cease and desist from violations, to the extent to which it 
finds that violations exist. The National Labor Relations Board may 
issue an order requiring a person to cease and desist from an unfair 
labor practice, and may by the same order take affirmative action, 
including reinstatement of employees with or without back pay. 

Enforcement orders are issued for the purpose of compelling 
obedience to the law. Such orders do not change juridical situations, 
but merely enforce situations already existing. The orders are final 
in nature and would appear to be judicially controlled in all cases, 
directly or indirectly. 

Reparation and analogous orders. Such orders include repara
tion for injury done, orders for the payment of money, and certain 
awards of a monetary nature. These orders are affirmative, apply 
to past situations, and are judicial rather than legislative in nature. 
The order, with the finding on which it is based, is made only prima 
facie evidence before a court in an enforcement suit brought by the 
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individual for whose benefit the order was made. Where common 
law ~t-ights are involved in a suit, as in respect to reparation orders 
of the Interstate Commerce Commission, the making of such orders 
prima facie instead of final seems to be a constitutional requirement.6 

Where no common law rights are involved, reparation orders can 
be made final. 

The legal effect of the reparation or similar ·order is to change 
an existing juridical situation and to place a burden upon the person 
to whom the order applies. In only one case is such an order directly 
appealable. Review may be had indirectly, however, if the person 
who is ordered to make reparation refuses to do so and presents his . 
side of the controversy when the one for whose benefit the order 
was made brings action for its enforcement. Such orders are en
forceable only by further judicial action. 

Penalty orders. Penalty orders always inflict some sort of non
monetary punishment or forfeiture of rights for violations of the 

' law, rules and regulations, or orders. This may be suspension, ex
pulsion, removal from office, denying the use of the mails, ex
clusion of products from entrance into the United States, and so on. 

Such orders are always affirmative and final and change an exist
ing juridical situation to the disadvantage of individuals. As a rule 
there is a statutory right of review. Where this does not exist, the 
courts have often nevertheless taken jurisdiction. Such orders are 
usually enforced in an administrative manner, and it is not neces
sary to invoke the general enforcement statutes. 

Orders in re licenses, certificates, privileges, permits, approvals, 
and grants. The administrative agency may take several different 
types of action in respect to licenses, privileges, etc. It may, accord
ing to circumstances, grant or refuse to grant; it may renew or 
refuse to renew; it may amend or refuse to amend; it may suspend 
or revoke. It is obvious that not all of these acts are identical in sig
nificance. For this reason they are performed by different types of 
action. When the action is an exercise of administrative discretion, 

• The Seventh Amendment to the Constitution provides: "In suits at common 
law, where the value in controversy shall exceed twenty dollars, the ri~rht of trial 
by jury shall be preserved. , .• " 
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it is generally taken by an administrative decision. When individual 
rights are involved, the order procedure is generally used. In the 
majority of cases the granting or refusal of a license, etc., is regarded 
as discretionary; hence an order procedure is not required by law 
even though the statutes provide that suspension or revocation of 
the same type of license can be accomplished only by means of an 
order. There are a few exceptions to this, however, in respect to 
refusal.7 

In several instances no order is required by statute, even though 
there may be a notice and hearing, and though the grant, etc. may 
be made contingent upon a finding of certain facts.8 

In at least two instances the order is used in respect to approvals,9 

but in both cases terms and conditions or requirements are to be laid 
down in the order, which would seem to make it more than a mere 
approval. 

The renewal or refusal of renewal, like the original grant or re
fusal, is seldom subject to order procedure; but suspension or revo
cation is often subject to this type of procedure.10 

Nearly all orders in respect to licenses, grants, etc. are final in 
nature, apply to future situations, and affect individuals favorably 
or unfavorably. 

In the great majority of cases, licenses, grants, etc., are self-ex
ecuting and are enforced through the administrative act itself of 

• Director of Bureau of Mines, refusal of a license to deal in explosives, so 
U.S.C. IJI-32; Federal Alcohol Administration, refusal to grant a basic permit, 
27 U.S.C. 204(b); refusal of permit for interlocking directorates, 27 U.S.C. 
zo8; Federal Power Commission, refusal to grant permit to issue securities or 
assume liabilities, I6 U.S.C. 824 c(a); Interstate Commerce Commission, grant 
of the right to issue securities or assume obligations, 49 U.S.C. zoa; Securities 
and Exchange Commission, denying registration of a national security exchange, 
IS U.S.C. nf(e); denial of an application to declare that a registered holding 
company has ceased to be a holding company, IS U.S.C. 79e(d). 

• See in re poultry dealer license, 7 U.S.C. :u 8a; refusal of a license to perish
able agricultural commodities market, broker, or dealer, 7 U.S.C. 499d; refusal 
to designate a board of trade as a contract market, 7 U.S.C. 8. 

• Civil Aeronautics Authority, in re consolidation, merger, and acquisition of 
control, sz Stat. L. IOOI; California Debris Commission, in re the carrying 
on of hydraulic mining, 33 U.S.C. 669-73. 

10 See F. F. Blachly, "Work Materials on Administrative Action and Procedure" 
(manuscript). 
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granting, refusing, suspending, or revoking. No other agency is 
called upon to act for the purpose of making the order effective. 
Unless an appeal is taken, the person whose application for a license, 
etc. has been refused, or whose license, etc. has been suspended or 
revoked, may be in the position of one who is operating without a 
license and so is subject to prosecution under the law. The authority 
need not apply to a court to enforce its order, but merely prosecutes 
the person who does not act in accordance with his changed juridical 
situation. 

Orders in re declarations and designations. Orders making decla
rations and designations may be either legislative or judicial in na
ture. They are legislative, for example, when they establish general 
classifications which only indirectly affect rights or do not affect them 
at all. The orders of the Securities and Exchange Commission 
establishing. classes of persons or matters, for the purpose of making 
applicable rules and regulations or orders, are of this type.11 Such 
orders, like legislative orders generally, may be issued without 
formal procedure and are not ordinarily subject to judicial control. 

Orders in respect to designations, classes, and the like, which 
determine whether a particular person falls or does not fall within 
a given class, are judicial in nature if membership therein touches his 
rights, as by adding to his burdens, responsibilities, or liabilities. 
When an administrative agency is authorized to issue orders of this 
type, opportunity for judicial review of the orders is given. If an 
order takes a person out of such a class, a favor is granted, and there 
is no need for appeal. When being placed within a certain class is 
obviously an advantage to the person concerned, no appeal will lie. 
On the other hand, if being withdrawn from such a class may cause 
injury, an appeal will lie. Orders making designations and classifica
tions are enforced by administrative action. 

Agreement and adjustment orders. Orders in re agreements and 
adjustments12 are issued only by the Secretary of Agriculture. Such 
order~ are made for two purposes: (I} preventing undue and ex
cessive fluctuations and unfair methods of competition and unfair 

u x s U.S.C. 79t (c). 
"These orders might be classified as legislative regulatory order~, but are ~0!1· 

sidered here in some detail because of their peculiar nature. Certam commodities 
are exempted from this procedure; 7 U .S.C. 6o2., 8 54· 
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trade practices in marketing, as in respect to the anti-hog-cholera 
serum and hog-cholera virus; and ( 2) maintaining such balance 
between the production and consumption of agricultural com
modities, and such marketing conditions therefor, as will reestab
lish prices to farmers at a level that will give agricultural com
modities a purchasing power with respect to articles that farmers 
buy, equivalent to the purchasing power of agricultural commodities 
in the base period. There are elaborate statutory provisions in respect 
to the making and signing of marketing agreements and the issuing 
of orders by the Secretary. 

These orders are basically legislative in nature. There is no true 
juridical conflict, since the interests are not susceptible of being 
reduced to strict party interests.13 The parties to such an agree
ment or order are therefore not well defined as in a legal conflict.14 

To determine the judicial nature and legal effect of such orders, 
it is necessary to analyze the procedure employed in making them. 
In the first place an attempt is made to accomplish the ends which 
the law outlines by a process of agreement, rather than a process 
of administrative compulsion, despite the fact that the law provides 
for a proceeding that is comparable to a due process hearing. The 
first steps are usually informal conversations between the commodity 
marketing groups involved and the corresponding sections of the 
Agricultural Adjustment Administration. Not until considerable 
support for a proposal emerges is there a formal stage of procedure. 

In the formal procedure two stages are in evidence, the making 
of the marketing agreement and the issuance of the order. Normally 
an order or agreement is proposed by the Secretary of Agriculture, 
or his subordinates, in the Agricultural Adjustment Administration, 

13 "To think of this conflict [of the interests at the hearing] as being merely 
between two groups, one advocating the proposal for a marketing agreement [or 
order] and the other opposing it, is to over-simplify the picture. Actually, in 
most cases both support and opposition arose from complex groupings of interests. 
In these it is possible to find many odd combinations-and divisions-of growers 
and processors. There were brought to light not only antagonisms of interests be
tween growers and the agricultural trades, but many inter-grower and inter
agricultural trade group conflicts as well." Edwin G. Nourse, Marketing Agree
ments under the A.A.A. (1935), pp. 34·35· 

"On the whole subject of the nature of these orders see Ashley Sellers, Ad
ministrative Procedure and Practice in the Department of Agriculture under the 
Agricultural Marketing Agreement Act of 1937 (1939), pp. 11·34· 



198 FEDERAL REGULATORY ACTION AND CONTROL 

although provision is also made for proposals by other persons. A 
hearing is held upon the proposal. 

In respect to the marketing agreement, upon the conclusion of 
the hearing, if the Secretary so decides, he announces his "tentative 
approval thereof:" The agreement is then placed on file with the 
hearing clerk for public inspection and for signature by the persons 
eligible to become parties thereto. No further hearings are held, 
but if the statutory number of signatures is obtained, the Secretary 
determines by order whether the agreement is to become effective. 

The order "with or without marketing agreement" is issued when 
a proposed agreement, on which a hearing has been held, does not 
receive the requisite legal proportion of signatures. In this case, be

. fore issuing the order, the Secretary of Agriculture must make cer
tain determinations of fact, which are approved by the President. 

The marketing regulatory order is not based upon the principle 
of rna jority consent or agreement, but is based upon the regulatory 
principle, the principle of compulsion. Both types of orders are en
forced by applying the penalties for disobedience. From the juridical 
viewpoint, both orders are legislative in nature, of future applica
bility, and final. Since both orders may affect rights adversely, both 
are appealable. 

Negative orders. Statutory negative orders may take several 
forms: (x) determining not to act; (2) refusal to act because of 
supposed lack of jurisdiction; and (3) a general negative order. 

In the determining-not-to-act type of negative order the regula
tory authority is asked to take action, but issues an order refusing 
to do so. Such an order is administrative in nature. It is final 
and as a rule only indirecdy affects rights. It does not place any 
obligation or burden upon an individual, but may at times tend to 
deny a right or privilege. Where it does so affirmatively, it may 
be affirmative in effect although negative in form, and may there
fore be appealable. 

A negative order issued because of a supposed lack of jurisdic
tion does not change in any way a juridical situation. The regulatory 
authority merely believes that it has no power to act and so refrains 
from acting. Theoretically there would be no appeal from such ac
tion as it in no way injures rights or imposes burdens. The one 
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statute, however, which mentions such an order provides that any 
party in interest may file a bill of complaint with the appropriate 
district court convened under the provisions of the Urgent Defi
ciencies Act; and that if the court determines that the Commission 
has such powers, it may by mandatory injunction enforce the taking 
of such jurisdiction.15 

There is one statute16 which provides that any order, affirmative 
or negative, issued by the Civil Aeronautics Authority (with ex
ceptions) is subject to appeal. Since this is a general provision, it 
may be well at this point to discuss the problem of the negative 
order, from the viewpoint of situations under which it is issued, its 
legal nature, legal effect, and the possibility of exercising control 
over it. 

According to Mr. Justice Frankfurter,n there are three situations 
under which such orders are issued: ( 1) when the order may have 
the effect of forbidding or compelling action, but only after some · 
subsequent action is taken; ( 2) when the order declines to give' 
relief from statutory commands forbidding or compelling conduct; 
and (3) when the order does not forbid or compel conduct, but 
fails to forbid or compel conduct by a third person. 

Examples of the first situation are valuation orders of the 
Interstate Commerce Commission, or its determination that a rail
way line is not a street, interurban, or suburban electric railway 
within the meaning of the exemption provisions of the Railway 
Labor Act. Such an order is one, to quote Mr. Justice Brandeis, 

which does not command the carrier to do, or to refrain from doing, 
any thing; which does not grant or withhold any authority, privilege 
or license; which does not extend or abridge any power or facility; 
which does not subject the carrier to any liability, civil or criminal; 
which does not change the carrier's existing or future status or con
dition; which does not determine any right or obligation.18 

Because of the legal nature of such orders they are not appeal
able: first, because there is no "case or controversy" within the 
meaning of Article III, Section 2 of the Constitution; second, be-

" 49 U.S.C. Jos{h). 
•• 52 Stat. L. 1 02.4. 
"Roclutster Telephone Corporation v. United States, 307 U.S. ns. 
"United States v. Los Angelesli!l Salt LakeR. Co., 273 U.S. 299, 309·10. 
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cause resort to the courts is premature until an actual in jury takes 
place or is imminent; third, because "Congress has been loath to 
authorize review of interim steps in a proceeding.m9 

In the second set of circumstances, the statute itself places restric
tions upon the free action of the individual and as a rule provides 
for punishment for violation of these restrictions. The risk of dis
obedience arises not from the order but from the statute. To free 
himself from these statutory restrictions the individual subject to 
the act asks to be held to be outside the statute or requests the dis
pensing power of the regulatory authority. Examples of such acts 
are exemption from duty or liability under the Bituminous Coal 
Code20 or exemptions from the provisions of the Public Utility 
Holding Company Act.21 

In some instances the statute lays down conditions precedent to 
exemption, as in the Public Utility Holding Company Act.22 It 
.would seem in these instances that a finding of fact that the condi
tions were not present for exemption would be an order of such 
a nature as to warrant judicial review. In other cases, such as ex
emption under the Bituminous Coal Code, no conditions precedent 
are laid down by statute, but the Commission seems to have wide 
discretion. Since, however, an order denying an exemption leads to 
serious economic consequences, it appears thatan appeal might lie.23 

In both these instances there may be a "case" or "controversy." Since 
in both the matters discussed, the statutes provide generally for 
appeals from "orders," there is statutory authorization for the 
challenge of the regulatory authorities' action. 

In general, when the order must be based upon a finding of fact, 
when adverse legal consequences follow from the order, or when 
penalties may be imposed as a result of disregarding the negative 
action of the regulatory authority, it appears that a review may be 
had either according to specific provisions of law, or under equity 
jurisdiction in the absence of a statutory provision. When. the regu
latory authority is entrusted with granting affirmative relief, at 

10 See Rochester Telephone Corporation v. United States, 307 U.S. us. 
"'so Stat. L. 83; 15 U.S.C. 834. 
"'xs U.S.C. 79c(a), (b), (c). 
,. IS U.S.C. 79c(a), (b). 
'*See Lehigh Valley R. Co. v. United States, a43 U.S. 411. 
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discretion, but refuses to do so, the court itself cannot interfere by 
granting the relief sought, since to do so would be to substitute its 
discretion for that of the administrative authority. 

In the third situation the order fails to forbid or compel conduct 
by a third person. Examples of such orders are: denial of a com
plaint asking for the setting aside of railroad demurrage rules of 
carriers, or refusal to require stockyards to change their practices 
or establish better services. 

The legal effect of such orders is to leave the situation on a status 
quo ante basis. The regulatory authority has a right as a "tribunal 
appointed by law and informed by experience," to make such a pri
mary decision in connection with its regulatory work. The making 
of a decision refusing to change an existing situation is an exercise 
of discretion and is administrative rather than judicial in nature. 
As a rule no legal rights are involved in such a decision unless one 
contends that the principles of law which led the authority to dis
miss the complaint were wrong. In such cases a review by the courts 
would probably lie. The court would have power to dismiss the bill 
if the regulatory authority acted within proper legal principles. If 
the authority proceeded on erroneous legal principles, it would be 
ordered by the court "to proceed within the framework of its own 
discretionary authority on the indicated correct principles.m' 

,. Rochester Telephone Corporation v. United States, 307 U.S. 125. See also 
Gregory Hankin, "The Fate of the Negative Order Doctrine" (manuscript). 



SUPPORTING STATEMENT VI 

TYPES OF ORDERS 

I. Legislative regulatory orders: 
A. Rate, fare, charge or tariff orders. 
B. Wage orders. 
C. Price orders. 
D. Quotas and allotments. 
E. Orders for the extension of facilities. 
F. Exemption orders. 
G. Orders in re interchangeable mileage. 
H. Orders in re accounting. 
I. Orders in re reports. 
J, Orders in re valuations. 

K. Orders in re consolidations, mergers, control. 
L. Orders restricting voting power. 

M. Orders to prevent control by common directors. 
N. Orders determining fact of competition. 
0. Orders in re pooling arrangements. 
P. Orders requiring allocation and apportionment of costs. 
Q. Orders for simplification. 
R. Orders establishing classes. 
S. Orders revoking or modifying other orders. 

T. Declarations of status. 
U. Permissive orders. 
V. Orders fixing limits. 

W. Orders establishing rules and regulations. 
II. Procedural orders: 

A. Orders for investigation. 
B. Orders requiring the attendance of witnesses. 
C. Orders dismissing proceedings. 
D. Orders to show cause. 
E. Orders requiring the furnishing of information. 
F. Orders in re alteration of rules; 

III. Administrative controlling orders: 
A. Order of superior authority abrogating rules and reguw 

lations of an inferior authority. 
IV. Injunctive and command orders: 

A. Cease and desist orders. 
B. Enforcement orders. 

3oa 



TYPES OF ORDERS 

V. Reparation and analogous orders: 
A. Reparation orders. 
B. Damage orders. 
C. Awards for payment of money. 

VI. Penalty orders: 
A. Suspension or revocation orders. 
B. Suspension or expulsion orders. 
C. Removal from office. 
D. Safety orders. 
E. Fraud orders. 
F. Excluding or debarring orders. 

VII. License, registration, etc., orders: 
A. License orders: 

r. Refusal to grant. 
2. Suspension. 
3· Revocation. 

B. Registration orders. 
I. Refusal to grant. 
2. Suspension. 
3· Revocation. 

C. Orders in re certificates: 
I. Refusal to grant. 
2. Suspension. 
3· Revocation. 

D. Orders in re privileges: 
I. Refusal to grant. 
2. Suspension. 
3· Withdrawal of privileges. 

E. Orders in re permits: 
I. Refusal to grant. 
2. Suspension. 
3· Withdrawal or revocation of permits. 
4· Annulment of permits. 
5· Permits with requirements. 
6. Orders changing or modifying permits. 

F. Orders in re approvals: 
I. Approvals. 
2. Disapprovals. 
3· Refusal of approval. 
4· Suspension. 

G. Orders in re grants: 
I. Orders making grants. 
2. Orders refusing a grant. 



SUPPORTING STATEMENT VIII 

LEGAL NATURE AND EFFECT OF STATUTORY 
ADMINISTRATIVE ORDERS 

I. Legislative regulatory orders: 
A. General rule: As a rule legislative regulatory orders are 

final and are of future applicability. They create new 
juridical situations or change existing juridical situa
tions by establishing new standards, norms, or re
quirements which impose duties and obligations or 
limitations or controls upon the individual. As a re
sult they are appealable. 

B. Exceptions to general rule: (I) Certain legislative 
orders are final and of future applicability but they 
only indirectly or potentially affect rights. Conse
quently as a rule they are nonappealable, (2) Cer
tain orders may be final and of future applicability 
but since they are permissive no rights are affected 
and therefore they are nonappealable, 

II. Procedural orders: Procedural orders are incidental to adminis
trative action. They do not directly or substantially affect 
rights and are, therefore, nonappealable. 

III. Administrative controlling orders: Administrative controlling or
ders are of two types: 

A. Those that are given by a superior administrative au
thority to a subordinate authority. These, while final 
and of future applicability, do not directly affect rights 
of third persons and so are nonappealable. 

B. Those that are issued by a regulatory authority to a 
private authority assisting in the regulation of the 
business or industry. These may or may not affect 
private rights. As a rule there is only a potential 
injury, and for this reason such orders are generally 
not appealable. 

IV. Injunctive and command orders: Sue~ orders are final and of 
future applicability; They affect personal or property rights 
by forbidding or requiring certain acts. They are judicial in 
nature, except that the administrative authority which is
sues them does not have power to enforce obedience to them 
or to punish for contempt in case of disobedience. Such orders 
are always appealable. 
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V. Reparation and analogous orders: Such orders are final and have 
to do with past rather than future situations. They are judicial 
in nature in that they settle controversies between private indi
viduals. They are made only prima facie evidence in suits to 
enforce them, since to make them conclusive where common 
law rights are involved would interfere with the possibility of 
a jury trial as guaranteed by the Seventh Amendment to the 
Constitution, which provides: "In suits at common law, where 
the value in controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise re-examined in any Court of the United 
States, than according to the rules of the common law." They 
change juridical situations and affect existing rights and al
though not directly appealable, a review over them may occur 
when the one for whose benefit the order was made brings a 
suit for enforcement. 

VI. Penalty orders: Penalty orders are final and of future applicabil
ity. They change a juridical situation and affect existing rights; 
as a rule they are appealable. 

VII. Orders in re licenses, registrations, certificates, privileges, permits, 
approvals, and grants: Such orders are nearly always final and 
of future applicability. In respect to juridical situations such 
orders may be divided into three groups: 

A. Orders which change a juridical situation and affect 
individual rights. Such orders are issued in respect to 
suspension, withdrawal, refusal to re-grant, and revo
cation. Many of these orders are appealable by statute 
and others by virtue of judicial decision. 

B. Orders which do not change a juridical situation. 
Where the statute itself withdraws the right to 
freely engage in business and lays down conditions 
precedent to doing so, and the regulatory authority 
refuses to grant permission by refusing a license, 
registration, certificate, etc., the order of refusal is 
in the nature of a negative order. The person mak
ing application has no rights that are interfered with 
by the regulatory authority. It is the legislative rather 
than the regulatory body that has interfered with 
what was formerly a right. Such orders are rarely 
appealable as no case or controversy exists between 
the government and the individual. 

C. Orders which approve a request are as a rule final and 
of future applicability and change a juridical situa-
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tion but do not interfere with rights and so are not 
appealable. 

VIII. Orders in re declarations and designations: Practically all of 
these orders are final and of future applicability. In respect 
to their legal effect there are three possibilities: 

A. Where a juridical situation is changed favorably. In 
such case there is no appeal for the person has re
ceived a favor. 

B. Where there is a change in the juridical situation so 
that rights may be indirectly or potentially affected. 
In such cases there is no appeal, as the injury is not 
direct. 

C. In some instances the order is negative in effect, since _ 
the right to do a thing has been withdrawn by the 
statute and made contingent upon the approval of 
a regulatory authority. Refusal on the part of the 
regulatory authority does not interfere with rights; 
therefore there is no appeal. 

IX. Orders in re agreements: The typical order of this class is the 
order with a marketing agreement. Such orders are of future 
applicability but become final only after the completion of the 
statutory process. Even when there has been no agreement by 
those concerned, the orders as issued by the Secretary of 
Agriculture have an obligatory and binding effect. These 
marketing orders are legislative in nature in that they usually 
affect large numbers of people and large territories; the goal 
is an economic one; the material introduced at the hearings 
is chiefly economic in nature rather than legal; there is no 
true adversary proceeding; there are no adverse interests but 
a variety of interests; the persons concerned are not well 
defined; formal procedure is not necessarily required and if 
u,sed is for the sake of administrative efficiency rather than 
because of the requirements of "due process of law." Review 
is not directly upon the order, but upon a ruling of the 
Secretary as to a prayer for exemption or for modification. 
In taking the case in equity, however, the district court may 
remand the matter to the Secretary, with directions to "make 
such ruling as the court shall determine to be in accordance 
with law," or "to take such further proceedings as [in the 
opinion of the court] the law requires." Under the latter 
clause, the court may certainly give directions for the modifica
tion or rescission of the order.1 

1 Ashley Sellers, "Administrative Procedure and Practice in the Department of 
Agriculture under the Agricultu'ral Marketing Agreement Acto£ 1937," pp. ~8-34· 



LEGAL NATURE AND EFFECT OF ORDERS 309 

X. Statutory negative orders: In a few instances special provisions are 
made by statute regarding negative orders. These statutory 
negative orders are final. They do not directly change the 
juridical situation of the individual but may do so potentially. 
Questions of right are only indirectly involved. The only right 
that one would seem to have in respect to the issuance, amend
ment, or repeal of regulations under the Food, Drug, and Cos
metic Act is that any order issued shall be in accordance with 
law. The only right that the individual has under the Motor 
Carriers Act in respect to the issuance of a negative order be
cause of supposed lack of power is to ask the court for a manda
tory injunction compelling the Interstate Commerce Commis
sion to take jurisdiction. A negative order issued by the Civil 
Aeronautics Authority may or may not interfere with rights. 
All of these orders are by statute made appealable. In strict 
theory they probably should not be. 

XI. Exclusion orders: Such orders are final and change a juridical 
situation. They are nonappealable. 



SUPPORTING STATEMENT IX 

PROCEDURE IN ISSUING STATUTORY 
ADMINISTRATIVE ORDERS 

It is basic in federal public law that no administrative action 
affecting the rights, duties, and obligations of private individuals 

,;or corporate persons may be taken without statutory authorization. 
In the great majority of cases such action is taken by the order 
procedure. 

This procedure, in almost all instances, is basically laid -down by 
statute, and has to do generally with how and by whom action is 
to be initiated, the necessity for a notice and hearing, and the making 
of the order. In some instances, also, something is said as to the 
burden of proof, answers by those proceeded against, the reduction 
of testimony to writing, and rules of evidence. 

This basic statutory procedure, it must be pointed out, is largely 
implemented by the procedural rules and regulations of the admin
istrative authorities having charge of carrying out the law. 

I. INITIATION OF ACTION 

There are three main ways by which administrative order action 
affecting individuals or corporations may be initiated: (I) upon 
complaint by those deeming themselves injured, (2) upon the ini
tiation of the regulatory authority itself, or (3) upon the initiative 
of the person falling within the sphere of regulation or who is being 
regulated. 

Upon complaint. Administrative order procedure is initiated by a 
complaint made, for example, by those deeming themselves en
titled to better service, lower rates, fares, charges, freights, or tolls, 
from the regulated public utilities; by those believing that they are 
being treated unfairly or are discriminated against; by interested 
parties or governmental agencies who wish to prevent a violation 
of law; or by those seeking monetary reparation for damages. In 
most instances the statute providing for initiation of action upon the 
complaint of an individ~ also provides for initiation by the regu-

310 
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latory agency. In several instances public authorities may act as 
complainants. 

Where the initiation of action is upon complaint, the regulatory 
agency acts somewhat in the nature of a judge, deciding a conflict 
between opposing parties. 

Upon the initiation of the regulatory authority. The most general 
type of initiation of administrative order procedure is by the regu
latory authorities themselves. By statute they are almost uni
versally given this right except where they are dealing with applica
tions for licenses, registrations, certificates, privileges, permits, ap
provals, grants, etc. This right is given them, as a rule, even though 
a right of complaint is granted by statute. 

The regulatory authority may initiate action: 
r. Where it believes the law is being violated or where viola

tions are called to its attention. 
2. It may also initiate action itself upon complaint, as explained 

above. 
3· Since a regulatory authority is as a rule charged with the 

protection of the public interest, it may initiate action to further that 
interest, such as seeing that rates, charges, and fares are reasonable 
and that services are adequate. 

4· It may initiate action in order to further its regulatory task 
by holding hearings before establishing accounting and reporting 
methods, for example, or making requirements as to the furnishing 
of statistics, and so on. 

5. The regulatory authority may initiate action in order to fur
ther some functions required of it by Congress, such as making a 
valuation of the railroads, making an investigation of the packing 
industry, the electric industry, or any monopoly. 

Where the regulatory authority initiates action it may do so in 
any one of several capacities: ( r) prosecuting; ( 2) sublegislative; 
and (3) investigational. 

r. As a prosecuting authority: Where, as a result of its investi
gations, or upon complaint, supplemented by its own investigations, 
the regulatory authority, believing that the law is being violated, 
issues an order to show cause or requires the one regulated to 
answer charges or complaints, it is in a sense acting as a prosecuting 
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authority. The hearing on whether or not there has been a violation 
is judicial in nature. 

z. Sublegislative authority: The regulatory authority acts very 
much in a legislative capacity when it determines to hold hearings as 
to the reasonableness of rates, charges, fares, tolls, etc., or as to 
whether services are adequate, as to whether new accounting and 
reporting systems or new requirements as to safety should be laid 
down. The initiation of such action is legislative and has nothing 
to do with prosecution. Perhaps the largest field of regulatory ac
tivity is along these lines. 

3· Investigational authority: The regulatory authority may hold 
hearings in order to see how the law is functioning, to obtain 
general information, or to gather information upon which Congress 
may act. 

Initiation of action by the one falling within the sphere of regu
lation or who is being regulated. The ones regulated, as a rule, only 
initiate administrative action when they wish some favor of the 
regulatory authority, such as an exemption, the right to consolidate, 
pool, or merge, the granting of a registration, a clearance, a certifi
cate of convenience and necessity, the privilege of using the mails 
in a certain way, permits to use United States property, the right 
to abandon facilities, or some type of grant, declaration, etc. It may 
be noted that the great majority of such initiations occur within 
the field of licenses, registrations, permits, approvals, grants, etc. 

In cases where the initiation of action is in the hands of those 
regulated, the regulatory authority generally acts to a very large 
extent in a discretionary capacity. In many instances rather wide pub
lic interests may be involved, as for instance a request for the aban
donment of a railroad line or a certificate of convenience and neces
sity in respect to a moto~ carrier. Since the initiating individual is 
nof alone concerned, very often the hearing is public in nature. 

II. NOTICE 

In the great majority of instances order procedure demands a 
notice. There are certain statutory exceptions to this rule, however: 

r. When the regulatory authority is acting for the government, 
which is one of the parties, but not an adverse party, as for instance 
in fixing rates for the transportation of ~ail. 
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2. Orders in respect to reports or accounts. 
3· Where the order is merely procedural. 
4· Where the service of the complaint acts as a notice. 
5. At times where the order results from an investigation. 

JIJ 

6. Where the one regulated is furnished a copy of the complaint 
and asked to satisfy it or show cause why he should not. 

7. Where the order is issued by an agency of the government 
acting in a sovereign capacity. 

8. Where no hearing is required before the issuance of an order. 
9· Where there is an order requiring an individual to personally 

appear. 
10. In some cases where applications, etc., are passed upon favor

ably without the necessity of a hearing. 
There are several statutory statements as to the requirement of 

a notice. The most common type simply provides for a "notice." 
Other statements are that there shall be a "reasonable notice," "due 
notice," "appropriate notice," etc. In some instances, where im
portant general rights are involved, the statutes provide for a 
"public notice." All of these statements seem to mean much the 
same thing. 

III. HEARING 

While it is the general rule that statutory orders require a hear
ing or an opportunity to be heard, there are certain exceptions. They 
are: 

I. Orders in respect to accounts and reports. 
2. Orders revoking or modifying other orders. 
3· Certain types of procedural orders. 
4· In a few instances the order issues as the result of an investi

gation rather than a hearing. 
5. In respect to a few sovereign actions. 
6. Where certificates of convenience and necessity, permits, 

licenses, etc., are revoked or changed upon the application of the one 
regulated. 

7· In certain instances where the government acts in a proprie
tary way or in respect to the public domain. 

8. Suspension or revocation of a prior approval. 
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9· Where the order is made by statute to depend upon the result 
of an administrative finding. 

IO. Where an order revokes a former order which placed bur~ 
dens and obligations upon the one regulated. 

I I. Certain negative orders. 
There are several different expressions in the statutes governing 

the requirement of a hearing, such as "full hearing," "hearing," 
"full opportunity for a. hearing," "opportunity for a hearing," 
"after hearing," "hearing to show cause," "hearing upon the 
charges," "public hearing," "opportunity to be heard." 

A comparison of these various statements as to hearing with the 
subject matter concerned seems to indicate that for the most part 
they can be used interchangeably, except perhaps "hearing to show 
cause," "hearing upon the charges," and "public hearing," each of 
which relates to a particular type of action or a particular economic 
situation. 

IV. OTHER REQUIREMENTS 

Although the provisions regarding who may initiate action and 
regarding notice and hearing are the most common procedural re
quirements established by statute, others occasionally appear. In a 
few instances the statutes determine who shall bear the burden of 
proof. A few say something concerning answers by the party com
plained of. A few statutes deal with rules of evidence in a negative 
way by providing that the common law rules of evidence shall not 
apply. No statute specifically lays down rules of evidence. 

Some statutes expressly provide that testimony shall be reduced 
to writing, but much more often this must be implied from the 
statements regarding appeal, which provide that the authority 
that has issued the order must transmit to . the court a transcript 
of the record. There is practically always a direct statement regard~ 

~. ing the issuance of the order, although in a few instances this must 
be inferred from the fact that there is a notice and hearing pro
cedure. 

Such are the statutory provisions regarding procedure. For more 
detailed provisions one must look to the rules and regulations of 
the regulatory authorities themselves. The statutory requirements 
at least furnish the broad, basis upon which regulatory procedure 
rests. 



SUPPORTING STATEMENT X 

STATUTORY PROCEDURE BEFORE REVIEW 
AUTHORITIES 

Type of Procedure 
Rules of Civil Procedure 

Statutory Injunction Procedure
NOTE I 

TI ·r clthe Record Proce-
dure-NOTE II 

General Rules of Procedure of the 
Court of Claims-NOTE III 

Reviewing Court 
United States District Courts 
District Court of the United States 

for the District of Columbia 

Three-judge district courts 
United States Circuit Courts of 

Appeals 
United States Court of Appeals for 

the District of Columbia 
Court of Claims of the United 

States 

NOTE I 

EJCamples of Statutory Injunction Procedure: "No interlocutory injunction 
suspending or restraining the enforcement, operation, or execution of, or setting 
aside, in whole or in part, any order made or entered by the Interstate Commerce 
Commission shall be issued or granted by any district court of the United States, or 
by any judge thereof, or by any circuit judge acting as district judge, unless the 
application for the same shall be presented to a circuit or district judge, and shall 
be heard and determined by three judges, of whom at least one shall be a circuit 
judge, and unless a majority of said three judges shall concur in granting such 
application. When such application as aforesaid is presented to a judge, he shall 
immediately call to his assistance to hear and determine the application two other 
judges. Said application shall not be heard or determined before at least :five days' 
notice of the hearing has been given to the Interstate Commerce Commission, to 
the Attorney General of the United States, and to such other persons as may be 
defendants in the suit: Provided, That in cases where irreparable damage would 
otherwise ensue to the petitioner, a majority of said three judges concurring, may, 
on hearing, after not less than three days' notice to the Interstate Commerce Com
mission and the Attorney General, allow a temporary stay or suspension, in whole 
or in part, of the operation of the order of the Interstate Commerce Commission 
for not more than sixty days from the date of the order of said judges pending 
the application for the order or injunction, in which case the said order shall 
contain a specific finding, based upon evidence submitted to the judges making 
the order and identified by reference thereto, that such irreparable damage would 
result to the petitioner and specifying the nature of the damage. The said judges 
may, at the time of hearing such application, upon a like :finding, continue the 
temporary stay or suspension in whole or in part until decision upon the applica
tion. The hearing upon such application for an interlocutory injunction shall be 
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given precedence and shall be in every way expedited and be assigned for a hearing 
at the earliest practicable day after the expiration of the notice hereinbefore pro
vided for. An appeal may be taken direct to the Supreme Court of the United 
States from the order granting or denying, after notice and hearing, an inter
locutory injunction, in such case if such appeal be taken within thirty days after 
the order, in respect to which complaint is made, is granted or refused; and 
upon the final hearing of any suit brought to suspend or set aside, in whole or in 
part, any order of said commission the same requirement as to judges and the 
same procedure as to expedition and appeal shall apply." :&8 U.S.C. 47· 

"A final judgment or decree of the district court in the cases specified in sec
tion 44 of this title may be reviewed by the, Supreme Court of the United States if 
appeal to the Supreme Court be taken by an aggrieved party within sixty days 
after the entry of such final judgment or decree, and such appeals may be taken 
in like manner as appeals are taken under existing law in equity cases. And in 
such cases the notice required shall be served upon the defendants in the case 
and upon the attorney general of the State. The district court may direct the 
original record instead of a transcript thereof to be transmitted on appeal. The 
Supreme Court may affirm, reverse, or modify as. the case may require, the final 
judgment or decree of the district court in the cases specified in section 44 of this 
title. Appeal to the Supreme Court, however, shall in no case supersede, or stay 
the judgment or decree of the district court appealed from, unless the Supreme 
Court or a justice thereof shall so direct, and appellant shall give bond in such 
form and of such amount as the Supreme Court or the justice of that court allow
ing the stay, may require. Appeals to the Supreme Court under this section and 
section 47 of this title shall have priority in hearing and determination over all 
other causes except criminal causes in that court." z8 U.S.C. 47a. 

Remark: The procedure above is different in several points from that prescribed 
by the new Rules of Civil Procedure, which, however, govern in so far as they 
are applicable. 

NOTE II 

Example of Transcript of the Record Procedure: "(a) Any person aggrieved 
by an order issued by the Commission in a proceeding under this title to which 
such person is a party may obtain a review of such order in the Circuit Court of 
Appeals of the United States, within any circuit wherein such person resides or 
has his principal place of business, or in the United States Court of Appeals of 
the District of Columbia, by filing in such court, within sixty days after the 
entry of such order, a written petition praying that the order of the Commission 
be mOdified or set aside in whole or in part. A copy of such petition shall be 
forthwith served upon any member of the Commission, and thereupon the Com
mission shall certify and file in the court a transcript of the record upon which 
the order complained of was entered. Upon the filing of such transcript such 
court shall have exclusive jurisdiction to affirm, modify, and enforce or set aside 
such order, in whole or in part. No objection to the order of the Commission 
shall be considered by the court unless such objection shall have been urged 
before the Commission. The finding of the Commission as to the facts, if sup
ported by substantial evidence, shall be conclusive. If either party shall apply 
to the court for leave to adduce additional evidence, and shall show to the satis
faction of the court that such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence in the hearing before the 
Commission, the court may order such additional evidence to be taken before 
the Commission and to be adduced upon the hearing in such manner and upon 
such terms and conditions as, to the court may seem proper. The Commission 
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may modify its findings as to the facts, by reason of the additional evidence so 
taken, and it shall file such modified or new findings, which, if supported by 
substantial evidence, shall be conclusive, and its recommendation, if any, for 
the modification or setting aside of the original order. The judgment and decree 
of the court, affirming, modifying, and enforcing or setting aside, in whole or in 
part, any such order of the Commission, shall be final, subject to review by the 
Supreme Court of the United States upon certiorari or certification as provided 
in sections 2 3 9 and 240 of the Judicial Code, as amended. 

"(b) The commencement of proceedings under subsection {a) shall not, unless 
specifically ordered by the court, operate as a stay of the Commission's order." 
15 u.s.c. 78y. 

NOTE III 

The only orders reviewed directly by the Court of Claims deal with rates for 
the transportation of mail; and these are sent to the Court not by statute, but by 
judicial decision. 



SUPPORTING STATEMENT XI 

METHODS OF CONTROL OVER STATUTORY 
ADMINISTRATIVE ORDERS 

There are eight different situations in respect to the review over 
administrative orders: ( I ) no review; ( 2) review upon enforcement 
only; (3) review by the Court of Claims; (4) review by district 
courts; (5) review by three-judge district court; (6) review by the 
circuit courts of appeals and the United States Court of Appeals 
for the District of Columbia; (7) review by the United States 
Court of Appeals for the District of Columbia alone; (8) adminis
trative appeal only. 

I. NO REVIEW OVER THE ORDER 

There is no statutory control, except perhaps as to lack of juris
diction or abuse of power, over the following orders: 

I. Legislative orders: 
A. Orders in re accounting: 

Interstate Commerce Commission: 
x. Orders in re accounts, records, memoranda, 

etc., of railroads, 49 U. S.C. 20. 

2. Order in re forms and contents of accounts, 
records, and memoranda of motor car
riers, 49 U.S. C. 320. 

Federal Power Commission: 
I. In re accounts of public ut!1ities and licen

sees, x6 U. S. C. 825. 
B. Orders in re reports: 

Interstate Commerce Commission: 
In re filing of monthly reports of earnings and 

expenses and of periodical reports, 49 
u.s. c. 20 (x), (2), (5), (6). 

Federal Power Commission: 
In re filing of periodic and special reports, I 6 

U. S.C. 825c. 
C. Orders in re valuation: 

Interstate Commerce Commission: 
Orders in revaluation of railways, 49 U.S. C. 

'19a. 

318 
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D. Orders in re consolidations, mergers, acquiring control, 
etc.: 

Interstate Commerce Commission: 
In re consolidations, mergers, purchase, lease, 

acquiring control, etc., 49 U.S. C. 5 (4).1 

E. Orders determining fact of competition: 
Interstate Commerce Commission: 

Order to determine questions of fact as to 
competition or possibility of competition be
tween railroads and water carriers, 49 
U. S. C. 5 (19), (2o), (21). 

F. Orders in re pooling arrangements: 
Interstate Commerce Commission: 

Orders in re pooling arrangements, division of 
traffic or earnings, 49 U. S. C. 5 (I). 

G. Permissive orders: 
Securities and Exchange Commission: 

II. Procedural orders: 

Order permitting registrant to file a preliminary 
registration statement, IS U.S. C. 79e (c). 

A. Orders for investigation: 
Interstate Commerce Commission: 

Orders for investigation and hearing as to 
rates, routes, routing of traffic, etc., 49 
U.S. C. IS (x). 

B. Orders requiring the attendance of witnesses: 
Secretary of Labor: 

Orders requiring the attendance of witnesses 
and the production of evidence, 41 U. S. C. 

39· 
C. Orders dismissing proceedings: 

Securities and Exchange Commission: 
Order dismissing proceedings to review disci

plinary action taken by a registered security 
association against a member thereof, 52 
Stat. L. 1073. 

D. Order to show cause: 
Securities and Exchange Commission: 

Order to show cause why a declaration by a 
registered holding company should become 
effective, 15 U. S. C. 79g (b). 

1 Does the fact that the Commission lays down terms and conditions and modifi
cations in the public interest make the order appealable? 



E. Orders requiring the furnishing of information: 
Railroad Retirement Board: 

Order requiring all employers, employees, of
ficers, boards, or other agencies to furnish 

. information, 45 U. S. C. 228j. 
F. Orders in re alteration of rules: 

Securities and Exchange Commission: 
Alteration of rules and regulations of a regis

tered securities association when it fails to 
make requested alterations or supplement 
them, 52 Stat L. I074· 

III. Administrative controlling orders: 
Securities and Exchange Commission: 

Abrogation by a superior authority of rules and regula
tions made by an inferior authority, 52 Stat. L. 
1074.2 

IV. Orders in re licenses, etc.: 
A. Orders in re registrations: 

Securities and Exchange Commission: 
I. Order postponing the effective date of a 

registration, 15 U. S. C. 7 So (b). 
2. Order canceling registration where a broker 

or dealer for whom an application is pend
ing is no longer in existence or has ceased 
to do business, IS U.S. C. 780 (b).8 

B. Orders in re permits: 
California Debris Commission: 

I. Order with requirements authorizing or re
fusing the carrying on of hydraulic min
ing, 33 U. S. C. 669-673-

2. Order without requirements as to construc
tion permitting hydraulic mining, 33 
u.s. c. 673. 

Federal Power Commission: 
Cancelation of a preliminary permit upon fail

ure of permittees to comply with the con
ditions thereof, or for other good causes, 
16 U. S. C. 798. 

V. Orders in re declarations and designations: 

• This is questionable as regards possibilities of review. 
• There might possibly arise the question whether or not it was a fact that a 

person had ceased to do business. 
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Securities and Exchange Commission: 
I. Order declaring that a registered holding company 

has ceased to be a holding company, I 5 U. S. C. 
79e (d). 

2. Order revoking an order declaring a person to be a 
holding company, subsidiary company, or affiliate, 
15 u.s. c. 79b (b). 

3· Order permitting a declaration to become effective, 
IS u.s. c. 79g (b). 

II. REVIEW UPON ENFORCEMENT ONLY 

I. Injunctive and command orders: 
Division of the National Railroad Adjustment Board: 

Order directed to a carrier to make an award of the divi
sion effective. Such order may also include a reparation 
order, 49 U. S. C. I 53 ( o ). 

II. Reparation and analogous orders: 
Interstate Commerce Commission: 

Reparation for injury done by carriers, 49 U. S. C. 8, 9, 
I3, I6. 

Federal Communications Commission: 
Orders for the payment of money or award of damages, 

47 u.s. c. 206-209, 407. 
Secretary of Agriculture: 

Orders for reparation under the Packers and Stockyards 
Act, 7 U.S. C. 209, 210.4 

United States Maritime Commission: 
Orders for the payment of money, 46 U.S. C. 829, I 114. 

National Railroad Adjustment Board: 
In re disputes between an employee or group of employees 

and a carrier or carriers growing out of grievances or 
out of interpretations or application of agreements con
cerning rates of pay, rules, or working conditions where 
award concerns a requirement for the payment of 
money, 45 U. S. C. 153· 

ill. REVIEW BY COURT OF CLAIMS 

I. Legislative orders: 
A. Rate, fare, or charge orders: 

Interstate Commerce Commission: 
I. Orders fixing rates and compensation for 

carrying mail, 39 U. S. C. 542. See U. S. 

'Also alternative method. 
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v. Griffin, 303 U. S. 226, 334, 335, 338, 
and 28 U. S. C. 41 (6 ). 

2. Rates for transportation of mail matter by 
urban and interurban electric railway com
mon carrier, 39 U. S. C. 570. See also 
U. S. v. Griffin, 303 U. S. 226, 334, 335> 
338, and 28 U.S. C. 41 (6). 

IV. REVIEW BY ONE-JUDGE DISTRICf COURT OR THE DISTRICf 
COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

I. Legislative orders: 
A. Rate, fare, charge, etc., orders: 

Interstate Commerce Commission: 
Orders fixing rates and compensation for carry

ing mail; jurisdiction in equity, 39 U. S. C. 
570. See 28 U.S. C. 41 (6). 

B. Cease and desist orders: 
Secretary of Agriculture: 

Orders in re monopolization or restraint of 
trade by associations of agricultural producers, 
7 u.s. c. 292-

Secretary of Commerce: 
Orders to prevent monopolization or restraint 

of trade in the fishing industry, 15 U. S.C. 
522. 

C. Reparation and analogous orders: 
Secretary of Agriculture: 

Orders for damages under the Perishable Agri
cultural Commodities Act, 7 U.S. C. 499g. 

II. Penalty orders: 
Postmaster General: 

Fraud orders, 39 U. S. C. 259, 732.5 

III. Orders in re licenses, etc • 
. Tender boards: 

Denial of certificate of clearance for the shipment of 
petroleum products, 15 U.S. C. 715d and Executive 
Order Nos. 6979 and 6980. 

Federal Alcohol Administrator: 
Granting or denying permits as to interlocking direc

tors, 27 U.S. C. 208. 
Commissioner of Internal Revenue: 

I. Revocation of permits for the manufacturing or deal-

' Bill in equity. 
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ing in denatured alcohol, 27 U.S. C. 154-156. 
2. Revocation of permit to manufacture because of 

false description of denatured liquors, 2 7 U. S. C. 
I 54· 

Secretary of Agriculture: 
I. Marketing agreement orders in respect to anti-hog

cholera serum and hog-cholera virus. Review upon 
ruling, 7 U.S. C. 852, 853, 854.8 

2. Marketing agreement orders in respect to milk, fruit, 
tobacco, vegetables, soybeans, and naval stores. Re
view upon ruling, 7 U. S. C. 6o8c.6 

3· Orders with or without marketing agreements, 7 
U. S. C. 6o8b. 

V. REVIEW BY THREE-JUDGE DISTRICf COURT 

There is control by a three-judge district court under the Urgent 
Deficiencies Act in the following cases: 

I. Legislative regulatory orders: 
A. Rate, fare, charge, etc., orders: 

• Review in equity. 

Interstate Commerce Commission: 
I. In re railroad rates, fares, charges, freights, 

49 u.s. c. 15. 
2. Rate orders of motor carriers, 49 U. S. C. 

3I6-3I9. 
3· Joint routes, rates, rules, regulations, and 

practices in re common carriers upon cer
tain rivers, 49 U.S. C. 153(e). 

Secretary of Agriculture: 
I. Prescribing rates and practices in re stock

yard services, 7 U.S. C. 206, 207, 21 I, 
212, 216, 217. 

2. Change or suspension of rates for stockyard 
services, 7 U.S. C. 206, 207, 21 I, 212, 
216, 2I7. 

Federal Communications Commission, in respect to 
interstate and foreign communications by wire or 
radio: 

I. Orders on new charges, suspension of 
charges and refunds, 47 U. S. C. 203, 
205, and 401-405. 

2. Orders fixing just and reasonable charges, 
47 u. s. c. 205· 
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B. Orders for the ext~nsion of facilities: 
Interstate Commerce Commission: 

Orders requiring railroads to provide adequate 
facilities or to extend their lines, 49 U. S. C. 

. I (2I). 
C. Interchangeable mileage: 

Interstate Commerce Commission: 
In re interchangeable mileage or script coupon 

ticket, 49 U.S. C. 22 (2). 
D. Orders in re consolidations, mergers, acquiring control, 

etc.: 
Interstate Commerce Comrriission: 

In re consolidations, mergers, purchase, lease, 
acquiring control, etc., 49 U. S. C. 5 ( 4). 

E. Orders restricting voting power: 
Interstate Commerce Commission: 

Orders restricting the exercise of voting power 
in respect to stock or share of capital stock 
in order to prevent subjecting one carrier to 
the control of another, 49 U. S. C. 5 (II). 

II. Injunctive and command orders: 
A. Cease and desist orders: 

Secretary of Agriculture: 
Orders in respect to charges or practices of 

stockyards, 7 U. S. C. 2 I o-2 II. 

B. Enforcement orders: 
Interstate Commerce Commission: 

III. Reparation orders: 

I. Order compelling carrier or broker to com
ply with the provisions of the Motor Car
ri!!r Act or requirements, 49 U. S. C. 
304(d). 

2. Order enforcing obedience to law prohibit
·ing control or management in a common 
interest, 49 Stat. L. 556. 

3· Order requiring person in violation of law 
to take steps to prevent continuance of 
violation, 49 U.S. C. 5 (s)-(Io). 

Secretary of Agriculture: 
Orders for reparations under the Packers and Stockyards 

Act, 7 U.S. C. 209, 2I0.1 

'There are evidently two methods of control. The other is to refuse to pay 
and then contest the suit to force payment by the individual benefiting by the order. 
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IV. Penalty orders: 
Interstate Commerce Commission: 

Safety orders in re railroads, 49 U.S. C. 26. 
V. Orders in re licenses, registrations, certificates, privileges, permits, 

approvals, grants: 
A. Orders in re licenses: 

Secretary of Agriculture: 
I. Order revoking license of poultry dealers, 

7 U.S. C. 218d. 
2. Order suspending or revoking license of a 

perishable agricultural commission mer
chant, dealer, or broker, 7 U. S. C. 499 
h (a). 

Federal Communications Commission: 
Order revoking a station license, 47 U. S. C. 

312 (a). 
Interstate Commerce Commission: 

Suspension, change, revocation of a motor
carrier license, certificate, or permit, 49 
U.S. C. 304 (d), 312; 52 Stat. L. 1238-
1239, amending the aboye, 

B. Orders in re certificates: 
Interstate Commerce Commission: 

1. Refusal to grant a certificate of conwnience 
and necessity, permit, or license to com
mon carriers by motor Yehicle, 49 
u.s. c. 306, 307, 309, 31 I. 

2. Suspension, revocation, or change of a cer
tificate of convenience and necessity, per
mit, or license, 49 U.S. C. 312. 

C. Orders in re permits: 
Interstate Commerce Commission: 

I. Order permitting continuance of vessel in 
operation or the installation of a new 
service, 49 U.S. C. 5 (2o). 

2. Suspension, change in, or revocation of per
mits to motor carriers, 49 U. S. C. 304, 
305, 312. 

3· Denial of application for permit made by 
motor carriers, 49 U. S. C. 309 (b). 

D. Orders in re approvals: 
Interstate Commerce Commission: 

I. Refusal of requests for consolidations, merg-
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ers, purchase, lease, operating, contract, 
or acquisition of control of railway, 49 
u.s. c. 5 (4)· 

2. Order approving and authorizing consolida
tions, merger, purchase, lease, operating 
contracts, or acquisition of control of 
motor carriers, 52 Stat. L. I239· 

E. Orders in re grants: 
Interstate Commerce Commission: 

Order refusing to grant an application for the 
issue of securities in respect to railroads, 49 
U. S. C. 20 (a). 

VI. REVIEW BY THE CIRCUIT COURTS OF APPEALS AND 
THE UNITED STATES COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA 

I. Legislative regulatory orders: 
A. Rate, fare, or charge order: 

Federal Power Commission: • 
In respect to rates and charges by electric com

panies engaged in interstate commerce, 16 
U. S. C. 824 (d), (e). 

Civil Aeronautics Authority: 
In re rates for transportation of mail, 52 Stat. 

. L. 998. 
B. Wage orders: 

Administrator under the Fair Labor Standards Act 
of 1938, 52 Stat. L. 1064. 

C. ~rice orders: 
Director Bituminous Coal Division: 

I. Orders in respect to the establishment of 
maximum prices for coal, I 5 U. S. C. 
833 (c). 

2. Due and reasonable maximum discounts or 
price allowances, 15 U. S. C. 833 (h). 

D. Orders for the extension of facilities: 
Federal Power Commission: 

Extension or improvement of facilities, 52 Stat. 
L. 824. 

E. Exemption orders: 
Director Bituminous Coal Division: 

Exemption from duty under Bituminous Coal 
Code, IS U. S.C. 834, 836 (b). 

Securities, and Exchange Commission: 
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Exemptions from provisions of the Public Utility 
Holding Company Act, IS U.S. C. 79c (a), 

(b), (c), 79x (a). 
F. Orders in re accounts and rates of depreciation: 

Federal Power Commission: 
I. Orders in re accounts, 16 U. S. C. 82s 

(a)-(c), 82sa, b, c, 82sl (a), (b).8 

2. Orders in re rates of depreciation, I 6 
U. S. C. 825a, 8251 (b), (c). 

G. Orders requiring allocation and apportionment of costs: 
Securities and Exchange Commission: 

In re allocation and apportionment of costs 
among members of a mutual service com
pany, IS U.S. C. 79m (c), 79x (b). 

H. Orders for simplification: 
Securities and Exchange Commission: 

Limiting the operations of holding companies to 
a single integrated public utility system, IS 
u.s. c. 79k. 

I. Orders establishing classes: 
Securities and Exchange Commission: 

Establishing classes of persons or matters for 
purpose of making rules, regulations, or or
ders, IS U.S. C. 79t (c), 79x. 

J. Order revoking or modifying other orders: 
Securities and Exchange Commission: 

I. Order revoking an exemption order, IS 
U.S. C. 79C (c), 79X. 

2. Order revoking or modifying order previ
ously made in re simplification of hold
ing company system, IS U. S. C. 79k 
(b), (2), 79X• 

K. Orders in re declaration of status: 
Securities and Exchange Commission: 

Order declaring a person to be a holding com
pany, a subsidiary company or an affiliate or 
declaring a class of which such person is a 
member or affiliate, IS U. S. C. 79b (b), 
79X• 

L. Orders fixing limits: 
Commodity Exchange Commission: 

Orders fixing limits on amount of trading un-

• This is questionable, but statute does provide for notice and hearing. 
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der contracts of sale of commodities for fu
ture delivery, 7 U. S. C. 6a, 9· 

M. Orders establishing rules and regulations: 
Secretary of Agriculture: 

Orders in respect to the issue, amendment, or 
repeal of regulations, 52 Stat. L. 1055, 
ws6. 

II. Administrative controlling orders: 
Securities and Exchange Commission: 

Abrogation by a superior authority of rules and regula
tions made by an inferior authority, 52 Stat. L. I 074, 
IS u.s. c. 78y.9 

III. Injunctive and command orders: 
A. Cease and desist orders: 

Secretary of Agriculture: 
In respect to unlawful practices of pack;ers, 7 

U. S. C. I9I-I95· 
Commodity Exchange Commission: , 

In re violations of rules and regulations or or
ders in re contract markets, 7 U. S. C. I 3a. 

National Labor Relations Board: 
Orders in re unfair labor practices with affirma

tive order, 29 U.S. C. I6o (b)-(h). 
Federal Trade Commission: 

I. In re unfair methods of competition and 
unfair or deceptive acts or practices in 
commerce, IS U.S. C. 4S, 4S (c). 

2. Orders terminating discrimination, IS 
U.S. C. I3 (a), (b), 21. 

3· Orders in re lease, sale, contract for sale of 
commodities or fixing a price discount or 
rebate thereon, or agreement not to use 
goods ofa competitor, I 5 U. S. C. I 4, 2 I. 

4· Orders in re acquisition by one corporation 
of stock of another, IS U. S. C. I8, 21. 

Interstate Commerce Commission: 
I. Acquisition by one railroad corporation of 

the stock of another, IS U.S. C. I81 21. 

2. Interlocking railroad directors or officers, IS 
u. s. c. 19, 2I. 

Federal Communications Commission: 
I. Discrimination in re services or facilities, I S 

U. S. C. 13a, 21. 

• This appeal is questionable. • 
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2. Acquisition by one corporation of the stock 
of another, 15 U.S. C. 18, 21. 

Board of Governors of the Federal Reserve System: 
I. Acquisition by one corporation of the stock 

of another, 15 U. S.C. 18, 21. 
2. Interlocking directors or officers, 15 U. S. C. 

19, 21. 
B. Enforcement orders: 

Civil Aeronautics Authority: 

IV. Penalty orders: 

Order requiring obedience to law and the re
quirements thereunder, 52 Stat. L. 10 I 8, 
1024-, 1025. 

Securities and Exchange Commission: 
1. Suspending or revoking the registration of a regis

tered securities association, 52 Stat. L. I o 7 5, I 5 
u.s. c. 78y. 

2. Order suspending or expelling a member from a reg
istered securities association, 52 Stat. L. I 074-, I 5 
u.s. c. 78y. 

3· Removal from office of any officer or director of the 
registered securities association, 52 Stat. L. I 07 5, 
15 u.s. c. 78y. 

Commodity Exchange Commission: 
Order controlling, excluding, or debarring an association 

or corporation from trading in a contract market, 7 
U.S. C. IOa, 

V. Orders in re licenses, etc.: 
A. Orders in re licenses: 

Foreign Trade Zones Board: 
Revocation of grant privilege of establishing, 

operating, or maintaining foreign trade 
zones, 19 U.S. C. 8xa-8xs. 

Secretary of the Treasury: 
Order suspending or revoking licenses as a cus

tom-house broker, I9 U.S. C. 164I (b). 
B. Orders in re registrations: 

Securities and Exchange Commission: 
I. Order refusing to let a registration become 

effective, I5 U.S. C. 77h (b), 77i (a), 
(b). 

2. Stop orders in re registration statements, I 5 
U.S. C. 77h (d), 77i (a), (b). 

3· Orders denying registration of a national 
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security exchange, 15 U.S. C. 78f (e), 
78y. 

4· · Order denying or revoking a registration to 
a broker or dealer, IS U. S. C. 78o 
(b), 78y. 

S· Order canceling registration, 15 U. S. C. 
78o (b), 78y. 

6. Denial of an application to declare that a 
registered holding company has ceased to 
be a holding company, IS U.S. C. 79e 
(d), 79X.lO 

C. Orders in re certificates: 
Director Bituminous Coal Division: 

Revocation of a certificate to a right of exemp
tion from taxes, IS U. S. C. 830-836. 

Civil Aeronautics Authority: 
Order in re certificate of public convenience 

and necessity for air carriers, 52 Stat. L. 
987, 1024·I025· 

D. Orders in re privileges: 
Secretary of Agriculture: 

Order withdrawing privilege to trade in a con
tract market, 7 U. S. C. 9· 

E. Orders in re permits: 
Federal Alcohol Administration: 

Denial of or revocation, suspension,, or annul
ment of a basic permit, 27 U.S. C. 204. 

Civil Aeronautics Authority: 
Modification, suspension, or revocation of per

mits to foreign air carriers, 52 Stat. L. 991-
992, 1024· 

F. Orders in re approvals: 
Federal Power Commission: 

I. Orders approving the assumption of liabili
ties of interstate public utilities, I 6 
U.S. C. 824c, 8251 (b).11 

2. Order disapproving the assumption of liabili
ties by interstate utilities, I 6 U. S. C. 
824c, 8251 (b). 

10 Is questionable if appeal lies. 
" This is questionable. 
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3· Order refusing approval for abandonment 
of facilities or service of interstate natural~ 
gas company, 52 Stat. L. 824, 825. 

Director Bituminous Coal Division: 
Suspending or revoking prior approval of co~ 

operative marketing of coal, I 5 U. S. C. 
842. 

Civil Aeronautics Authority: 
I. Refusal of approval for consolidation, 

merger, purchase, lease, operating con~ 
tract, or acquisition of control of air car
riers, 52 Stat. L. IOOI-1002, I024. 

2. Refusal of approval of an air carrier to have 
and retain an officer or director who is 
an officer, director, or member, or who, 
as a stockholder, holds a controlling in
terest in any other person who is a com
mon carrier or is engaged in any phase 
of aeronautics, etc., 52 Stat. L. I002-

I003. 
G. Declarations: 

Securities and Exchange Commission: 
I. Orders declaring a person to be a holding 

company, a subsidiary company, or an af
filiate or declaring a class of which such 
person is an affiliated member, I 5 
U.S. C. 79b (b), 79X (a). 

2. Order refusing to let a declaration become 
effective, I5 U. S. C. 79g (b), 79x.12 

Secretary of Agriculture: 
Refusal to designate a board of trade as a con

tract market, 7 U. S. C. 7, 8. 
Commodity Exchange Commission: 

VI. Negative orders: 

Suspension or revocation of designation of board 
of trade as a contract market, 7 U. S. C. 8. 

Secretary of Agriculture: 
Order determinating not to act, 52 Stat. L. I055, I056. 

Civil Aeronautics Authority: 
Negative orders in re regulation of aviation, 52 Stat. L. 

I024· 
12 This is questionable. 
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VII. REVIEW BY THB UNITED STATES COURT OF APPEALS 
FOR THB DISTRICT OF COLUMBIA ALONE 

I. Legislative order~: 
A. Quota and allotment orders: 

Secretary of Agriculture: 
· Orders in re sugar and liquid sugar, 7 U. S. C. 

III5, III6. 
II. Orders in re licenses, etc.: 

A. Orders in re licenses: 
Federal Communications Commission: 

Suspension of license of radio operator, 4 7 
U.S. C. 303 (m), (1); (2) 402 (b) (3). 

VIII. ADMINISTRATIVE APPEAL ONLY 

I. Legislative orders: 
A. Price orders: 

Secretary of Agriculture: 
In re fixing of minimum price to be paid to or 

maximum quantities to be marketed by pro
ducers or associations of producers of agricul
tural products. 

I. Orders with marketing agreements, 7 
U. S. C. 6o2, 6oS, 6oS (c).18 

2. ·Orders with or without marketing agree
ments, 7 U. S. C. 6oS c.18 

B. Orders in re licenses: 
Director of the Bureau of Mines: 

I. Revocation of a license to deal in explosives, so 
u. s. c. 131-132· 

2. Refusal of a license to deal in explosives, SO 
u.s. c. 134· 

•• The judicial appeal is on the ruling and not on the order. 



SUPPORTING STATEMENT XII 

THE JURISDICTION OF CONSTITUTIONAL 
COURTS 

Courts established under the specific power given in Section 2 of 
Article III of the Constitution are called constitutional courts. They 
share in the exercise of the judicial power defined in that section 
and can be invested with no other jurisdiction. Their jurisdiction 
is limited to the classes of cases and controversies there named. Ex 
parte Bakelite Corporation (279 U.S. 438), Aetna Life Insurance 
Co. v. Haworth (300 U.S. 227). 

A case or controversy under the Constitution is a definite and 
concrete dispute touching the legal relations of parties having ad
verse legal interests, and coming to the courts in such a way that 
they can decide it and give judgment. Aetna Life Insurance Co. 
v. Haworth (300 U.S. 227); Marbury v. Madison (I Cranch 
137); Muskrat v. United States (219 U.S. 346); In re Pacific Ry. 
Commission (32 Fed. Rep. 241, 255); Chisholm v. Georgia (2 
Dall. 419); Cohens v. Virginia (6 Wheat. 264). 

" We do not consider Congress can either withdraw from judicial 
cognizance any matter which, from its nature, is the subject of a 
suit at the common law, or in equity, or admiralty; nor, on the 
other hand, can it bring under the judicial power a matter which, 
from its nature, is not a subject for judicial determination. At the 
same time, there are matters, involving public rights, which may be 
presented in such form that the judicial power is capable of acting on 
them, and which are susceptible of judicial determination, but which 
Congress may or may not bring within the cognizance of the courts 
of the United States, as it may deem proper." Murray v. Hoboken 
Co. ( 18 How. 272, 274); Fong Yue Ting v. U.S. ( 149 U. S. 698, 
715); Tutun v. U.S. (270 U.S. 568). 

The courts will take jurisdiction if the proceeding "involves a 
right which in its nature is susceptible of judicial determination, 
and if the determination of it by the Court of Claims and by this 

333 
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court is not simply ancillary or advisory, but is the final and indis
putable basis of action by the parties." La Abra Silver Mining Co. 
v. United States (175 U.S. 423, 457). 

The courts will take jurisdiction of justiciable questions as to 
which they can give final judgments. La Abra Silver Minmg Co. 
v. U.S. (175 U.S. 423); Gordonv. U.S. (u7 U.S. 697); I. C. C. 
v. Brimson (I54 U.S. 447, 487). 

The court will determine only matters actually in controversy 
essential to the decision of the particular case before it. U. S. v. 
Alaska Steamship Co. ( 253 U.S. I I3); California v. San Pablo tmd 
Tulare R. R. Co. ( I49 U.S. 308, 314); U. S. v. Hamburg-Ameri
can Line (239 U.S. 466, 475, 476). 

Before there can be a justiciable case or controversy there must 
be parties. Old Colony Trust Co. v. Commissioner of Internal Reve
nue (279 U. S. 716); Massachusetts v. Mellon (262 U. S. 447, 
487); New York v. Illinois (274 U.S. 488). 

The parties must be adverse in interest. South Spring Hill Gold 
Mining Co. v. Amador Medeon Gold Mining Co. ( 145 U.S. 300); 
Fairchild v. Hughes (258 U. S. r26); Massachusetts v. Mellon 
(262 u.s. 447, 487)· 

The interest of the plaintiff must be definite and specific. New 
Jersey v. Sargent (269 U.S. 328); Massachusetts v. Mellon (262 
u.s. 447)· 

The plaintiff must have a substantial interest in the matter 
brought for adjudication. Fairchild v. Hughes (258 U. S. 126); 
Massachusetts v. Mellon (262 U.S. 447). 

There must be a definite cause for action, and not mere doubts 
as to the legality of a proposed action. Willing v. Chicago Audf.. 
torium Association (277 U.S. 274). 

The courts will not give advisory opinions upon a hypothetical 
state of facts. Nashville, C. tmd St. L. R. v. Wallace (288 U.S. 
249, 262, 264); Ashwander v. Tennessee Valley Authority (297 
U. S. 288, 325), Aetna Life Insurance Co. v. Haworth (300 U. S. 
227, 239). 

The courts are not always given jurisdiction when the United 
States creates a right in individuals against itself. U. S. v. Babcock 
(250 U.S. 328, 331); U1 S. ex rel. Dunlap v. Black (r28 U.S. 
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40); Ex parte Atocha {17 Wall. 439); Gordon v. U.S. (7 Wall. 
188, 195); De Groot v. U.S. (5 Wall. 419, 431-433); Comegys v. 
Vasse (1 Pet. 191, 212). 

The courts will not take jurisdiction of an appeal from an admin
istrative determination which is the exclusive remedy provided in 
a statute that creates a right. U.S. v. Babcock ( 250 U. S. 328, 33 I); 
Wilder Mfg. Co. v. Corn Products Refining Co. (236 U.S. 165); 
Arnson v. Murphy (109 U. S. 238); Barnet v. National Bank 
(98 U.S. 555); Farmers' and Mechanics' National Bank v. Dear
ing (91 U.S. 29). 

The courts will take jurisdiction when Congress provides for 
review of the action of commissioners and boards created by it while 
exercising only quasi-judicial powers, by a transfer of their proceed
ings and decisions to judicial tribunals for examination and deter
mination de novo. Stephens v. Cherokee Nation (174 U.S. 445). 
See also Calder v. Bull (3 Dallas 386); Sampeyreac v. U. S. (7 
Pet. 222); Freeborn v. Smith (2 Wall. 160); Garrison v. N. Y. 
(21 Wall. 196); Freeland v. Williams (131 U. S. 405); Essex 
Public Road Board v. Skinkle (140 U.S. 334). 

A case may be based upon an appeal from administrative action, 
provided that the necessary features for invoking the judicial power 
are present. Old Colony Trust Co. v. Commissioner of Internal 
Revenue (279 U.S. 716); In re Pacific Ry. Commission (32 Fed. 
Rep. 241, 255); Muskrat v. U.S. (219 U.S. 346). 

In order that there may be a case regarding administrative action, 
it is not necessary that the proceedings, to be judicial, shall be en
tirely de novo. Old Colony Trust Co. v. Commissioner of Internal 
Revenue (279 U.S. 716); Tagg Bros. and Moorheadv. U.S. (280 
u.s. 420). 

Where there is no final administrative order, but only a report or 
direction, or preliminary or procedural or interlocutory order, the 
courts will not take jurisdiction. U.S. v. Atlanta, Birmingham and 
Coast Railroad Co. ( 282 U. S. 522); U. S. v. Illinois Central 
Railroad Co. (244 U. S. 82, 89); Chicago Junction case (264 
U. S. 258); Ames Baldwjn Wyoming Co. v. National Labor 
Relations Board (73 F. (2d) 489); Securities and Exchange 
Commission v. Andrews (88 Fed. R. 2d, 441); Shannahan v. 
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U. S. (303 U. S. 596); Lehigh Valley Ry. Co v. U. S. ( 243 U. S. 
412). 

Negative orders of administrative agents or agencies are not in 
general subject to judicial review, when they do not affect the ex
isting legal situation. Piedmont and Northern Ry. v. U. S. (280 
U. S. 469); Lehigh Valley Ry. Co. v. U. S. ( 243 U. S. 412); 
U.S. v. Griffin (303 U.S. 226); Great Northern Ry Co. v. U.S. 
(277 U.S. 172); Procter and Gamble Co. v. U.S. (225 U.S. 282, 
292); I. C. C. v. U.S. exrel. Campbell (289 U.S. 385); Standard 
Oil Co. v. U. S. (283 U. S. 235); Alton R. Co. v. U.S. (287 
U. S. 229); Baltimore and Ohio Railroad v. Brady (288 U. S. 
448). 

But when an order negative in form is affirmative in effect, and 
denies a substantial right, the courts will take jurisdiction. Baltimore 
and Ohio Railroad v. U.S. (298 U.S. 349); Atchison, Topeka 
and Santa Fe Ry. Co. v; U.S. (284 U.S. 248). Compare Roches
ter Telephone Corp. v. U.S. (307 U.S. 125). This rule is not to 
be extended to insignificant matters, U.S. v. Northern Pacific Ry. 
Co. (288 U.S. 490). 

The courts may be called in by Congress to ascertain contested 
facts on which an alien's right to be in this country has been made 
by Congress to depend. Fang Yue Ting v. U.S. (149 U.S. 698, 
713, 714); Murray v. Hoboken Co. (18 How. 272, 284); In re 
Fassett (142 U.S. 479, 486); Passavant v. U.S. (148 U.S. 214). 

The general right of a citizen to have the government adminis
tered according to law does not give him a right to bring suit with 
the object of securing by indirection a determination whether a 
statute, if passed, or a constitutional amendment, if adopted, will 
be valid. Fairchild v. Hughes (258 U. S. 126); Giles v. Harris 
(189 U.S. 475); Tyler v. Judges of Court of Registration (179 
U.S. 405); Texas v. I. C. C. (258 U.S. 158, 162); Stearns v. 
Wood (236 U. S. 75). 

Generally speaking, the award of execution is an essential part 
of the judicial power. See opinion prepared by Taney for Gordon 
v. u.s. (2 Wall. 56 I, published in I I7 u.s. 697); La A bra Silver 
Mining Co. v. U.S. (175 U.S. 423, 457). 

But where there is a con~ete case admitting of an immediate and 
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definitive determination of the rights of the parties in an adversary 
proceeding upon the facts alleged, the judicial function may be 
appropriately exercised, although the ad judi cation of the rights of 
the litigants may not require the award of a process or the payment 
of damages. Aetna Life Insurance Co. v. Haworth (300 U. S. 
227, 241); Nashville, C. and St. L. R. Co. v. Wallace (288 U.S. 
249, 263); Tutun v. U.S. (270 U.S. 568, 576); Fidelity National 
Bank v. Swope (274 U. S. 123, 132); Old Colony Trust Co. v. 
Commissioner of Internal R8'1Jenue (279 U.S. 716, 725). 

Article III, Section 2, of the Constitution does not extend the 
judicial power to every possible injury to persons, but only "to a 
case in law or equity, in which a right, under such law, is asserted 
in a court of justice. If the question cannot be brought into court, 
then there is no case in law or equity." Co hens v. Virginia ( 6 Wheat. 
264); Smith v. Adams ( 130 U. S. 167); La A bra Mining Co. v. 
u.s. (175 u.s. 423, 455). 

The judicial power does not extend to the determination of ab
stract questions. Ashwander v. Tennessee Valley Authority (297 
U.S. 288, 324); Nashville, C. and St. L. R. Co. v. Wallace (288 
U. S. 249, 262, 264); New York v. Illinois (274 U.S. 488); 
Aetna Life Insurance Co. v. Haworth (300 U.S. 227, 242). 

Claims based merely upon potential invasions of rights are not 
enough to warrant judicial intervention. Arizona v. California (283 
U.S. 423, 462); Ashwander v. Tennessee Valley Authority (297 
U.S. 288, 324); New York v. Illinois (274 U.S. 488). 

The courts will not take jurisdiction of a moot case. Singer Mfg. 
Co. v. Wright (141 U.S. 696); U.S. v. Alaska S. S. Co. (253 
U.S. 1 13); Barker Painting Co. v. Painters Union (281 U.S. 462). 

The judicial power does not extend to an issue of constitutional 
law framed by Congress for the purpose of invoking the advice 
of this court without real parties or a real case. Keller v. Potomac 
Elec. Power Co. (261 U.S. 428, 444); Rayburn's case (2 Dall. 
409, 410, note): U.S. v. Ferreira (13 How. 40, 52); Ex parte 
Siebold (100 U.S. 371, 398); Gordon v. U.S. ( 117 U.S. 697); 
B. and 0. R. R. Co. v. I. C. C. (215 U.S. 216); Texas v. I. C. C. 
(258 u.s. 158). 

The constitutional courts will not ·decide administrative ques-
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tions. Keller v. Potomac Elec. Power Co. (261 U. S. 428, 444); 
Postum Cereal Co. v. California Fig Nut Co. (272 U. S. 693); 
Muskrat v. U.S. (219 U.S. 346); Federal Radio Commission v. 
General Electric Co. (281 U.S. 464). 

The discretion of the court may not be substituted for that of 
administrative officers who have kept within the bounds of their 
administrative power. Amer. Tel and Tel. Co. v. U.S. (299 U.S. 
232); Kansas City Southern Ry. Co. v. U.S. (231 U.S. 423, 444); 
Norfolk and Western Ry. Co. v. U.S. (287 U.S. 134, 141); 
I. C. C. v. Goodrich Transit Co. (224 U.S. 194, 2II). 



SUPPORTING .STATEMENT XIII 

THE WALTER-LOGAN BILL 

76TH CONGRESS 
IST SESSION s. 915 

IN THESENATE OF THE UNITED STATES 
JuLY 27 (legislative day, JuLY 25), 1939 

Ordered to be printed as passed by the Senate 

To provide for the more expeditious settlement of disputes 
with the United States, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

DEFINITIONS 
SECTION 1. As used in this Act, unless the context otherwise 

requires-
( I) "Administrative rules" include rules, regulations, orders, 

and amendments thereto of general application issued by officers 
in the executive branch of the United States Government inter
preting the terms of statutes they are respectively charged with 
administering. 

( 2) "Administrative officers" means officers and employees 
in the executive branch, except the President of the United States. 

(3) "Agency" means any department, independent establish
ment, administration, corporation, or other subdivision of the 
executive branch of the United States Government with one 
chief officer as the immediate head thereof. 

1 After a bill has been passed by one house the caption "a bill" is changed to 
"an act." 
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(4) "Independent agency" means any board, commission, 
authority, corporation, or other subdivision <i?f the executive 
branch of the United States Government with two or more 
officers at the head thereof as board, commission, or other mem
bers. 

(5) ~'Circ~t co~rt of appeals" means the United States Cir
cuit Court of Appeals and the United States Court of Appeals 
for the District of Columbia. 

( 6) "Days" means calendar days, exclusive of Sundays and 
national holidays. 

( 7) "Person" includes individuals, corporations, partnerships, 
or other organizations. 

( 8) "Decision" means any affirmative or negative decision, 
order, or Act in specific controversies which determines the issue 
therein involved. 

( 9) "Controversy" means any dispute or disagreement con
cerning any claim, right, or obligation for or against the United 
States and any refusal to grant any license, permit, or other 
privilege. 

IMPLEMENTING ADMINISTRATIVE RULES 

SEc. z. (a) Hereafter administrative rules and . all amend
ments or modifications or supplements of existing rules imple
menting or filling in the details of any statute affecting the rights 
of persons or property shall be issued by the head of the agency 
and by each independent agency respectively charged with the 
administration of any statute only after publication of notice and 
public hearings. All such rules shall be published in the Federal 
Register within ten days after the date of their approval by the 
head of the agency or the independent agency concerned, and 
shall not become effective until such publication, except when 
the President declares that a public emergency exists~ 

(b) Administrative rules under all statutes hereafter enacted 
shall be issued as herein provided within one year after the date 
of the enactment of the statute subject to the adoption thereafter 
of further rules from time to time as provided in this act. 

(c) Any person substantially interested in the effects of an 
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administrative rule in force on the date of the approval of this 
Act may petition the head of the agency or the independent 
agency which administers any statute under which the rule was 
issued for a reconsideration of any such rule; and the head of such 
agency or the independent agency shall, after publication of no
tice and public hearing, if requested .within ten days thereafter, 
determine whether such rule shall be continued in force, modi
fied, or rescinded. All amendments o£ such rules shall be in ac
cordance with the procedure provided in subsection (a) of this 
section and all action of the head of such agency or the inde
pendent agency on such petitions and all new or amended rules 
shall be published in the Federal Register as prescribed in said 
subsection (a) for the publication of rules. 

(d) No person shall be penalized or subjected to any for
feiture or prosecuted for any act done or omitted to be done in 
good faith in conformity with a rule which has been rescinded or 
declared invalid by any final judgment entered as hereinafter 
provided, unless the act was done or omitted to be done mote 
than thirty days after the publication in the Federal Register of 
the rescission or final determination of the invalidity of such 
rule. · 

JUDICIAL REVIEW OF RULES 

SEc. 3· In addition to the jurisdiction heretofore conferred up
on the United States Court of Appeals for the District of Colum
bia, that court shall have jurisdiction, upon petition filed within 
thirty days from the date any administrative rule is published in 
the Federal Register, to hear and determine whether any such 
rule issued or continued in force in accordance with section 2 of 
this Act is in conflict with the Constitution of the United States or 
the statute under which issued. No rule shall be held invalid ex
cept for violation of the Constitution or for conflict with a statute 
or for lack of authority conferred upon the agency issuing it by 
the statute or statutes pursuant to which it was issued or for fail
ure to comply with section 2 of this Act. A copy of the petition, 
and copies of all subsequent pleadings shall be served upon the 
Attorney General of the United States, who shall direct the de
fense of the rule. The court may refer such petition and any reply 
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thereto for the taking of such evidence as shall be material and 
relevant thereto. The court shall give preference to such petitions 
and shall have no power in the proceedings except to render a 
declaratory judgment holding such rule legal and valid or hold
ing it contrary to law and invalid. If the rule is held contrary 
to law and invalid, the rule thereafter shall not have any force or 
effect except to confer immunity as provided in section 2 of this 
Act. Nothing contained in this section shall prevent the deter
mination of the validity or invalidity of any rule which may be 
involved in any suit or review of an administrative decision or 
order in any court of the United States as now or hereafter 
authorized by law. 

STATUTORY APPROVAL AND AUTHORITY FOR ADMINISTRATIVE 

BOARDS AND PRESCRIBING THEIR PROCEDURE 

SEc. 4· (a) Every head of an agency shall from time to time 
designate three employees of his agency for such intra-agency 
boards (including the field service of such agency) as may be 
necessary and desirable. Where there are intra-agency boards 
existing on the date of approval of this Act, they shall be re
established and function in accordance with this Act. Wherever 
practicable, such boards shall be designated in various sections of 
the United States to hear any controversy which may have there 
arisen. At least one employee designated for each such board 
shall be a lawyer, who shall act as chairman of the board. When 
the members of any board are not engaged in the hearing of ad
ministrative appeals as hereinafter provided, such employees shall 
be assigned to other duties in the service of the agency concerned. 
No member of a board who has participated in a particular case 
or in the preparation, draft, or approval of ariy rule which may 
be involved, shall sit in appeal of the case or application of the 
rule. Each board shall be impartial, free, and independent in 
the hearing and determination of administrative appeals. 

(b) When any person is aggrieved by a decision of any officer 
or employee of any agency, such person may notify the head 
of the agency in writing of objections thereto, specifically request
ing that the controversy be referred to a board, constituted as 
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hereinbefore provided, for hearing and determination. Such 
notice shall be given not more than twenty days after the date 
of receipt of a registered letter notifying him of the decision, act, 
or failure to act. Such written objections shall be referred 
promptly to an intra-agency board for the agency concerned. At 
a time and place to be designated and communicated to the ag
grieved person, he shall have an opportunity at an early day 
for a full and fair hearing before said board, at which time there 
shall be introduced into the record the testimony and any docu
ments or objects relating to the appeal before said board. Any 
person having a substantial interest in the controversy shall have 
the right to intervene herein. A stenographer shall be assigned 
to the hearings before the board to take and transcribe the testi
mony. All testimony, other evidence, and all proceedings before 
the board, shall be reduced to a written record and filed in the 
agency concerned and a copy thereof shall be furnished to the 
aggrieved person upon his written request therefor at a charge 
not exceeding the actual cost thereof. Within thirty days after 
the day the evidence and arguments are closed, the board shall 
make written findings of facts and separate decision thereon, 
which shall be subject to the written approval, disapproval, or 
modification of the head of the agency concerned or of such per
son as he shall designate in writing to act for him. A copy of 
the findings of fact and decision, showing the action if any, of 
the head of the agency concerned or his representative, shall be 
filed in the agency as a part of the written record in the case and 
a copy shall be mailed to the aggrieved person and to the in
tervenors, if any. The United States shall take such action as may 
now or hereafter be provided by law to enforce the decision of 
the agency unless there be pending judicial review thereof as 
hereinafter provided. 

(c) The chairman of any board, upon request of any party 
to the proceedings, shall require by subpena the attendance and 
testimony of witnesses and the production of documents and 
all other objects before said board without other showing than 
required by the rules in United States district courts for the is
suance of subpenas by such courts. Any witness subpenaed or 
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whose deposition is taken shall receive the sa~f( fe~ arid mileage 
as witnesses in courts of the United States, to be paid by the party. 
at whose instance the witness appears or deposition is takert. In 
the event of disobedience of a subpena issued as herein proVided, 
the chairman, or a.ny party to the proceedings, may apply to any 
district court. of the United States of the jurisdiction in which 
the witness rilay be found for an order requiring his attendance 
and testimony and the production of all documents and objects .. 
described in the subpena. The chairman of the board !Jtall be 
authorized to administer oaths to witnesses and there 1>hall be a 
right of examination and cross-examination of witnes~es·. . . 

(d) When the matter in controversy is such that the delay in- · 
cident to the hearing and decision of the case would create an 
emergency contrary to the public interest and there is administra
tive action or inactioq, prior to or without such hea~ing and 
determination, resulting in the destruction of the property or " 
damage to the aggrieved person involved in such controversy, 
the findings of fact and decision when made by the board shall . 
state the amount of pecuniary damage suffered by the aggrieved 
person and upon approval thereof by the head of the agency 
concerned, the amount of damages so approved, if acceptable to 
the aggrieved person, shall be certified to the Congress for an 
appropriation with which to pay the same. 

(e) Where any matter arises out of the activities of any inde
pendent agency, it may be provided by rule that such matter may 
be heard in the first instance by one of its trial examiners, who 
shall file! with the independent agency the written record and 
his written findings of fact and separate decision, which shall be 
made in all instances, whether by the examiner or the independent 
agency, after reasonable public notice and a full and fair hearing 
as hereinbefore in this section provided. A copy or copies thereof 
shall be sent by registered mail to the aggrieved party. The in
dependent agency shall enter at the expiration of thirty days 
such appropriate decision as may be proper unless within said 
thirty days the aggrieved party shall signify his written consent 
to the entry of the decision or shall file by registered mail with 
the independent agency his written objections to the findings of 
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fact and decision of the examiner, in which event the independent 
agency shall not enter its decision without first according a public 
hearing upon reasonable notice to such party. Such hearing shall 
be before the members of the independent agency, if it has not 
less than three members, or before any three of such members. 
If the independent agency has less than three members, an intra
agency board shall be constituted in the manner provided in 
subsection (a) of this section, upon which the member or mem
bers of such· agency may serve at his or their election. 

(f) No hearing shall be permitted before any agency or in
dependent agency seeking affirmative relief against the United 
States concerning any controversy which arose more than one 
year prior to the date on which there was filed with such agency 
or independent agency a written request for such hearing as 
provided in this section. 

JUDICIAL REVIEW OF DECISIONS OR ORDERS OF 

ADMINISTRATIVE AGENCIES 

SEc. 5. (a) Any party to a proceeding before any agency or 
independent agency as provided in section 4 of this Act who may 
be aggrieved by the final decision or order of any agency, or in
dependent agency, as the case may be, within thirty days after 
the date of receipt of a copy thereof, may at his election file a 
written petition ( 1) with the clerk of the United States Court of 
Appeals for the District of Columbia; or ( 2) with the clerk of 
the circuit court of appeals within whose jurisdiction such ag
grieved party resides or maintains his principal place of business 
or in which the controversy arose, for review of the decision. 
Before filing a petition such party may within ten days make a 
motion to the agency or independent agency concerned for a 
rehearing, tendering a statement of any further showing to be 
made thereon which shall constitute a part of the record, and 
the time for appeal shall run from the order on such motion if 
denied or the order made on such rehearing if a rehearing shall 
be had. The petition shall state the alleged errors in the deci
sion of the agency or independent agency concerned. The Attor
ney General of the United States and the agency or independent 
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agency shall each be served with a copy of the petition and it &hall 
be the duty of the Attorney General of the United States to 
cause appearance to be entered on behalf of the United States 
within thirty days after the date of receipt by him of a copy of 
the petition and it shall be the duty of the agency or independent 
agency, as the case may be, within thirty days or such longer 
time as the court may by order direct, after receipt of a copy 
of the petition to cause to be prepared and filed with the clerk of 
such court the original or a full and accurate transcript of the 
entire record in such proceeding before such agency or inde
pendent agency. The court may affirm or set aside the decision or 
may direct the agency or independent agency concerned l:o modify 
its decision. Any case may be remanded for such further evidence 
as in the discretion of the court may be required but no objection 
not urged before the agency or independent agency, as the case 
may be, shall be considered by the court unless the failure or 
neglect to urge such objection shall be excused by the court for 
good cause shown. To facilitate the hearing of such appeals and 
avoid delay in the hearing of other matters before the court, 
such court may constitute special sessions thereof to consist of 
any three judges competent in law to sit as judges of a circuit 
court of appeals, which special sessions may be held concurrently 
with the regular sessions of said court. Any decision of any agency 
or independent agency shall be set aside if it is made to appear 
to the satisfaction of the court ( 1) that the findings of fact are 
clearly erroneous; or (2) that the findings of fact are not sup
ported by substantial evidence; or (3) that the decision is not 
supported by the findings of fact; or (4) that the decision was 
issued without due notice and a reasonable opportunity having 
been afforded the aggrieved party for a full and fair hearing; or 
(S) that the decision is beyond the jurisdiction of the agency 
or independent agency, as the case may be; or ( 6) that the de
cision infringes the Constitution or statutes of the United States; 
or (7) that the decision is otherwise contrary to law. 

(b) The judgments of the circuit courts of appeals shall be 
final, except that they shall be subject to review by the Supreme 
Court of the United States upon writ of certiorari or certification 
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as provided in sections 239 and 240 of the Judicial Code, as 
amended (U.S. C., title 28, sees. 346 and 347). 

(c) Where the cause of action is otherwise within the juris
diction of the United States Court of Claims as provided in 
sections 136 to 187, inclusive, of the Judicial Code, as amended 
(U.S. C., title 28, sees. 241 to 293, inclusive), the petition pro
vided in this section may be to the said Court of Claims at the 
election of the aggrieved party. 

(d) Where a circuit court of appeals or the Court of Claims 
finds itself in disagreement with a previously rendered decision 
of another court having jurisdiction under this section, it shall 
certify to the Supreme Court of the United States a distinct and 
definite statement of the question or proposition of law upon 
which such disagreement rests, with a statement of the nature of 
the cause and of the facts on which such question or proposition 
of law arises, together with a statement of the reasons in support 
of such disagreement. Such further proceedings shall be as pro
vided in section 239 of the Judicial Code, as amended (U. S. C., 
title 28, sec. 346). 

JURISDICTION OF COURTS TO IMPOSE DAMAGES WHERE APPEAL WAS 

FOR DELAY AND FOR COSTS 

SEc. 6. The courts shall have jurisdiction and power to impose 
damages in any case where the decision of the agency or inde
pendent agency is affirmed and the court finds that there was no 
substantial basis for the petition for review. In all cases the costs 
on review shall be allowed the prevailing party after final judg
ment, to be collected according to law. 

EXCEPTIONS AND RESERVATIONS 

SEc. 7· Nothing contained in this Act shall operate to modify 
or repeal any rights or procedure as now provided by law for 
any person to have his controversy with the United States heard 
and determined in any district court or circuit court of appeals of 
the United States. 

(b) Nothing contained in this Act shall apply to or affect any 
matter concerning or relating to the conduct of military or naval 
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operations; the trial by courts martial of persons otherwise within 
the jurisdiction of such courts martial; the conduct of the Fed
eral Reserve Board, the Office of the Comptroller of the Cur
rency, the Federal Deposit Insurance Corporation, the Federal 
Trade Commission, the Interstate Commerce Commission; the 
conduct of the Department of State; the conduct of the Depart
ment of Justice and the offices of the United States attorneys, 
except as otherwise herein specifically provided; or any matter 
concerning or relating to the internal revenue, customs, patent, 
trade-mark, copyright, or longshoreman and harbor workers' 
laws; or any case where the aggrieved party was denied a loan, 
or may be dissatisfied with a grading service in connection with 
the purchase or sale of agricultural products or has failed to re
ceive appointment or employment by any agency or independent 
agency. Sections z and 3 of this Act shall not apply to the General 
Accounting Office. 

Passed the Senate July IS, I939· 
Attest: · 

Secretary. 



SUPPORTING STATEMENT XIV 

THE ADMINISTRATIVE COURT BILL 

76TH CONGRESS 
1ST SESSION 

s. 916 

IN THE SENATE OF THE UNITED STATES 

JANUARY 24 (legislative day, JANUARY 17 ), 1939 

Mr. LoGAN introduced the following bill; which was read twice and 
referred to the Committee on the Judiciary 

A BILL 
~·~·.tor..·\..·~-~------

To establish a United States Court of Appeals for Administration, 
to receive, decide, and expedite appeals from Federal Commis
sions, administrative authorities, and tribunals, in which the 
United States is a party or has an interest, and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

TITLE I-UNITED STATES COURT OF APPEALS 
FOR ADMINISTRATION 

SECTION 1. There is hereby created under the authority of 
article III of the Constitution of the United States a United 
States Court of Appeals for Administration (hereinafter referred 
to as the court). The court, and the justices thereof, shall have 
all the powers and duties of the appellate courts of the United 
States and the judges or justices thereof. It shall be organized 
and constituted as follows: 

(a) The court shall be composed of a Chief Justice and ten 
associate justices who shall be selected solely with regard to their 
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qualifications and fitness to perform the special duties of the 
court. 

(b) The chief justice and the associate justices shall be ap
pointed by the President, by and with the advice and consent of 
the Senate. They shall hold office during good behavior and may 
be retired as provided in section 714 of the Revised Statutes, as 
amended. 

(c) The chief justice and each associate justice shall receive a 
salary of $rz,soo per year payable monthly out of the Treasury 
of the United States, and shall be allowed and paid his neces
sary expenses of travel and his reasonable expenses (not to ex
ceed $IO per day) of maintenance incurred upon any official 
business of the court at any place other than the District of 
Columbia. 

(d) The court shall have a seal with such device as it may 
order. 

(e) The court shall be located m the District of Columbia 
where it shall hold one term annually, commencing on the first 
Monday in October; but whenever, in the opinion of the chief 
justice, the convenience of the public or of the parties may be 
promoted, or delay or expense prevented thereby, a division of 
the court may hold special sessions in any part of the United 
States. 

SEc. 2. (a) Any seven justices shall constitute a quorum of 
the entire court. 

(b) The chief justice shall preside over all sessions of the 
entire court, and, unless he shall otherwise direct, of any divi
sion in which he may participate. In case of inability to attend 
any session of the court he shall designate an associate justice 
to preside over that session. 

(c) In case of a vacancy in the office of chief justice, or of his 
inability to perform the duties of his office, the court shall choose 
from their number an associate justice, who shall act as chief 
justice until such disability is removed or a chief justice is ap
pointed and duly qualified. 

SEc. 3· The court shall be organized by the chief justice as 
follows: 

(a) The chief justice a~d associate justices may each constitute 
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a division of the court for the purpose of hearing and deciding 
appeals coming before the court. 

(b) Special divisions, consisting of three or more justices, may 
from time to time be formed by the chief justice for the purpose 
of hearing and deciding appeals when, in the judgment of the 
chief justice, such special division is necessary to effect the ex
peditious administration of justice or a hearing by more than 
one justice is required by law. The chief justice shall designate 
the presiding justice of each division. 

(c) The court may from time to time be divided by the chief 
justice into sections when in his judgment such division will 
expedite the administration of justice and permit the handling 
of related cases by justices who are expert and experienced in the 
subject matter thereof. The justices to constitute each section 
shall from time to time be designated by the chief justice with due 
regard for their several qualifications by way of learning, ex
perience, and special training for the work of the section to 
which they are assigned. 

(d) The decision of any division shall be reduced to writing 
and a copy thereof distributed to the chief justice and to each 
associate justice of the court. It shall be reviewed by the court 
whenever, in the opinion of the chief justice, such review is nec
essary, or upon the written request of any associate justice. If no 
review is requested by an associate justice or deemed necessary 
by the chief justice, the decision of a division shall be deemed 
the decision of the court and shall be final; but, subject to the 
rules of the court, any party of record adversely affected by the 
judgment may file a petition for a review of such decision by the 
entire court. 

JURISDICTION OF THE COURT 

SEc. 4· (a) The court shall have exclusive jurisdiction to re
view on appeal all final orders and decisions, now subject to 
review by the Federal courts, of the administrative authorities 
and tribunals indicated in paragraph (b) of this section and shall 
exercise such other jurisdiction as Congress may from time to 
time confer upon it. All such jurisdiction now vested in the 
United States circuit courts of appeals, the United States Court 
of Appeals for the District of Columbia, the United States district 
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courts, and the United States District Court for the District of 
Columbia is hereby abolished as to all such final orders and de
cisions issued one hundred and twenty days after the effective 
date of this Act. 

(b) The jurisdiction of the court shall extend to all the final 
orders and decisions of the following administrative authorities 
or tribunal: 

( I ) The United States Board of Tax Appeals; 
( 2) The Processing Tax Board of Review in the Treasury 

Department; 
(3) The Interstate Commerce Commission, except as to orders 

for the payment of money; 
(4) The Federal Communications Commission, except as to 

orders for the payment of money; 
(5) The Commodity Exchange Commission; 
(6) The Federal Power Commission; 
(7) The Federal Trade Commission; 
(8) The National Bituminous Coal Commission; 
(9) The National Labor Relations Board; 
( IO) The Securities and Exchange Commission; 
(n) The United States Maritime Commission except as to 

orders for the payment of money; 
(I 2) The Secretary of Agriculture in respect of orders (except 

orders for the payment of money) issued under the Packers and 
Stockyards Act, under the Perishable Commodities Act, orders 
issued as Chairman of the Commodity Exchange Commission, 
and orders issued to prevent monopolization, restraint of trade, 
and unduly enhancing prices of associations of producers of agri
cultural products; 

(13) The Federal Reserve Board, in respect of orders under 
the antitrust laws; 

(14) The Secretary of Commerce, in respect of orders to pre
vent monopoly or restraint of trade in the fishing industry; 

(15) The Post Office Department, in respect of orders re
quiring publications to be sent by freight; 

(I 6) The Federal Alcohol Administration in the Treasury 
Department; 
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(I 7) The Civil Aeronautics Authority; 
(18) Administration of the Wage and Hour Division of the 

Department of Labor. 

DEFINITIONS 

The words "final order or decision" as used in this section 
mean an order or decision issued after due notice and an op
portunity to be heard, which requires no further action by the 
authority issuing it to render it effective as an enforcible order 
of that authority. 

SEc. 5. (a) Any party to a proceeding aggrieved by an ad
ministrative order or decision reviewable by the court may, 
within sixty days after such order or decision is issued, entered, 
or promulgated, file with the clerk of the court a petition for 
review, praying that such order or decision be modified, set aside, 
or reversed. 

(b) Upon filing a petition for review a copy of such petition 
shall be forthwith served by the petitioner upon the administra
tive authority or tribunal issuing the order or decision com
plained of and upon the respondent on ·review, if any. Such 
authority or tribunal shall certify, and shall file with the court 
a transcript of the record upon which the order or decision com
plained of was entered. The transcript shall contain the notice 
or petition, the pertinent pleadings, if any, the relevant evidence, 
the findings of fact, and the order or decision appealed from, and 
shall be prepared and transmitted to the court in the manner 
which the court may by its rules prescribe. 

SEc. 6. No objection, assignment of error, or question of law 
relating to an order or decision shall be considered by the court 
unless it shall have been urged before the authority or tribunal 
issuing the order or decision appealed from, except upon good 
cause shown, the court otherwise directs. 

SEc. 7· If on hearing of a petition for review, either party shall 
apply to the court to adduce additional evidence and shall show 
to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for failure to 
adduce such evidence before the authority or tribunal, the court 
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may order additional evidence to be taken before the administra
tive authority or tribunal and the authority or tribunal may 
modify its findings as to facts by reason of the additional evi
dence, and it shall file such modified new findings which, if sup
ported by substantial evidence, shall be conclusive, and it may · 
file its recommendations for the modifying or setting aside of 
the original order or decision. 

SEc. 8. (a) The review of the court shall be limited toques
tions of law, and the findings of fact of the administrative author
ity or tribunal, if supported by substantial evidence, shall be 
conclusive. 

(b) Questions coming before the court may be certified to the 
Supreme Court of the United States as provided in section 239 
of the Judicial Code, as amended. 

SEc. 9· Upon review the court shall have power to affirm, 
modify, set aside, or reverse the order or decision appealed from, 
or to remand the case for rehearing as justice may require. 

_SEc. 10. The judgment of the court shall be final, subject to 
review by the Supreme Court of the United States upon certi
orari in the manner provided in section 240 of the Judicial Code, 
as amended. 

SEc. II. (a) Upon affirmation or modification of an order or 
decision, the court shall have the power to render a decree en
forcing obedience to its mandate by proper process, mandatory 
or otherwise. 

(b) The court or the Supreme Court shall have power to im
pose damages in any case where the order or decision is affirmed 
and it appears that the petition for review was filed merely for 
delay. 

SEc. I 2. (a) The filing of a petition for review shall not 
operate as a stay of execution of the order or decision appealed 
from unless otherwise provided by statute, but the appellant 
may; upon good cause shown at or before the time of filing the 
petition for review, petition the court for such stay of execution 
which may be granted at the discretion of the court. Notice and 
a copy of the petition for stay of execution shall be forthwith filed 
with the administrative authority or tribunal issuing the order or 
decision and shall operate as a temperary stay of execution 
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pending the action of the court on such petition. 
(b) In any case where a stay of execution is granted, the court 

may require a bond in such amount as it may consider reasonable 
and adequate. 

SEc. 13. The court is authorized to adopt rules respecting re
view of the orders and decisions coming before it and the conduct 
of proceedings upon review, and the proceedings of the court 
and its divisions shall be conducted in accordance with such rules 
of procedure and practice as the court may prescribe. The court 
may also authorize and fix the amount of the fees to be charged 
by the clerk. 

SEc. 14. (a) The chief justice, with the approval of a majority 
of the court, may appoint and fix the salaries of a chief clerk, 
who shall act as clerk of the court, and such deputy clerks as 
in the opinion of the chief justice may be necessary; a reporter 
who shall be in charge of the collection and reporting of deci
sions of the court and each division thereof; a legal staff, not 
to exceed one attorney to each division; and such law clerks 
as in the opinion of the chief justice may be necessary. 

(b) The chief justice and each associate justice may appoint 
and prescribe the duties of a secretary at an annual salary not to 
exceed $3 ,ooo. 

(c) The chief clerk shall receive a salary not to exceed $7 ,sao 
per annum. The deputy clerks shall receive a salary not to ex
ceed $2,500 per annum. The reporter shall receive a salary not 
to exceed $5 ,ooo per annum. The attorneys shall each receive 
a salary not to exceed $7,500 per annum. The law clerks shall 
each receive a salary not to exceed $3,600 per annum. 

(d) The chief justice, with the approval of a rna j ority of 
the court, shall have authority, subject to the provisions of the 
civil-service laws and the Classification Act of 1923, as amended, 
to appoint such stenographers, clerks, and other employees as are 
necessary in the execution of its functions. 

SEc. 15. The court may make such expenditures (including 
expenditures for rent and personal services at the seat of govern
ment and elsewhere, for office furniture and supplies, law books, 
periodicals, and books of reference, and for printing and binding) 
as may be necessary for the execution of its functions and as from 
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time to time may be appropriated for by Congress. All expendi
tures of the court, including all necessary expenses for trans
portation incurred by the employees of the court upon any official 
business of the court at places other than in the District of Co
lumbia, shall be allowed and paid on the presentation of itemized 
vouchers therefor approved;_ by the chief clerk of the court. 

SEc. I 6. The court shall provide for the publication of reports 
of its decisions in such form and manner as may be best adapted 
for public information and use, and such authorized publications 
shall be ~ompetent evidence of the decisions of the court therein 
contained in all courts of the United States without any further 
proof or authentication thereof. 

· SEc. I 7. (a) If any person fails or neglects to obey any order 
of a commission or administrative authority which may be re
viewed on appeal as provided in this Act, when such order has 
become final and no stay of execution has been granted by the 
court, and while the same is in effect, whether a petition for 
review has been filed or not, the commission or any party injured 
thereby, or the United States by its Attorney General, may apply 
to the appropriate district court of the United States for the en
forcement of such order. If, after hearing, that court determines 
that the order was regularly made and duly served, that it has 
become final, and that the person is in disobedience of the same, 
the court shall enforce obedience to such order by writ of in
junction or other proper process, mandatory or otherwise, to 
restrain such person or the officers, agents, or representatives of 
such person, from further disobedience of such order, or to enjoin 
upon it or them obedience to same. And the court may assess 
a fine not to exceed $IOO per day (unless otherwise provided 
by law) for each day such person fails or neglects to obey such 
order. 

DEFINITIONS 

(b) As used in this Act-
(A) The word "person" shall include any natural person, 

corporation, partnership, trust, or association. 
(E) The word "order" shall include any requirement or 

award. 


