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PREFACE 

THIS short volume, dealing with the industrial 
control provisions of The National Recovery 
Act, supplements the author's earlier and more 
complete "Trade Associations :The Legal As· 
pects," published in 1928. It does not discuss 
the public works or tax sections of the Act. It 
must be borne in mind that for those industries 
which do not take advantage of, or are not 
brought under, the new Act, the prohibitions of 
the older law are still applicable. 

The present writer has attempted to outline, 
by a practical discussion, the economic and legal 
essentials for those who are interested in the 
operation of the recently enacted statute. The 
comparison of the powers of trade associations 
under the older law, with the wider range of 
permissive action under the National Industrial 
Recovery Law, is based upon his experience in 
and acquaintance with trade organizations as 
counsellor to several associations. 

Necessarily, any writing on the National In· 
dustrial Recovery Act, at this time, must be lim· 
ited to the implications of the new law based on 
past experience and present industrial necessi· 
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ties. The integral relationship between the terms 
of the Act and its enforcement is apparent. 
Many of the powers granted to the President 
may never be used. Administrative regulations 
may have to be substantially revised. 

Yet, as a comparative study, no one who has 
studied the old anti-trust system, with its un
compromising rigidity, its prohibitions against 
vital cooperative endeavors, and the effects of 
its policies in precluding the effective enforce
ment so essential to the exercise of authority, 
control, and discipline in trade association ad
ministration, can fail to grasp how far the Re
covery Act has departed from the old road. 

The National Industrial Recovery Act is 
emergency in character and is limited to two 
years. Whether at the end of that period we 
shall revert toward the old system or continue 
partly or wholly on the new, only the future 
can determine. 

This little volume was written at this time 
in the hope that it might be of service to those 
groping for information or interested in the im
plications of the new law. The author cherishes 
the hope that, at a later date, he may undertake 
a more comprehensive study of this subject. 

The author wishes to acknowledge his in
debtedness to Mr. David L. Podell of the New 
York Bar, one of the draftsmen of the National 
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Industrial Recovery Act. He has had the bene
fit of his distinguished advice on numerous 
points in the preparation of this volume. 

· The author also desires to express his thanks 
to Mr. Nathan Greene of the New York Bar 
for his valuable criticisms and suggestions on 
those sections of the book dealing with the in
terests of labor. 

74 Trinity Place 
New York City 
June, 1933. 

BENJAMIN S. KIRSH. 

7 



Contents 
CHAPTER PAGE 

Preface . . . . . . . • . . . 5 
I. The Necessity for the Recovery Act. 11 

II. An Explanation of the Recovery Act. 26 

III. Trade Associations under the Sher

man Law and National Industrial 

Recovery Act • . . . • . . 70 
IV. Provisions Applicable to Labor • . 106 

V. Some Observations on the National 

Industrial Recovery Act . . . . 128 

Appendix-The Industrial Control Pro

visions of the National Industrial 

Recovery Act . -. . . . • • 137 

9 



APPENDIX 

The Industrial Control Provisions 
of the National Industrial 

Recovery Act 
An Act (H. R. 5755) to encourage national 

industrial recovery, to foster fair competition, 

and to provide for the construction of certain 

useful public works, and for other purposes. 

Be it enacted by the Senate and House of 

Representatives of the United States of Amer

ica in Congress assembled, 

Title 1-lndustrial Recovery 
SECTION 1. A national emergency produc

tive of widespread unemployment and disorgan

ization of industry, which burdens interstate 

and foreign commerce, affects the public wel

fare, and undermines the standards of living 

of the American people, is hereby declared to 

exist. It is hereby declared to be the policy of 

Congress to remove obstructions to the free 

ftow of interstate and foreign commerce which 
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tend to diminish the amount thereof ; and to 

provide for the general welfare by promoting 

the organization of industry for the purpose of 

cooperative action among trade groups, to in~ 

duce and maintain united action of labor and 

management under adequate governmental sane· 

tion ~d supervision, to eliminate unfair com· 

petitive practices, to promote the fullest possible 

utilization of the present productive capacity of 

industries, to avoid undue restriction of produc.:. 

tion (except as may be temporarily required), 

to increase the consumption o£ industrial and 

agricultural products by increasing purchasing 

power, to reduce and relieve unemployment, to 

improve standards of labor, and otherwise to 

rehabilitate industry and to conserve natural 

resources. 

Administrative Agencies 

SEc. 2. (a) To effectuate the policy of this 

title, the President is hereby authorized to es

tablish such agencies, to accept and utilize such 

voluntary and uncompensated services, to ap. 
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point, without regard to the provisions of the 

civil service laws, such officers and employees, 

and to utilize such Federal officers and em· 

ployees, and, with the consent of the State, 

such State and local officers and employees, as 

he may find necessary, to prescribe their au· 

thorities, duties, responsibilities, and tenure, 

and, without regard to the Classification Act 

of 1923, as amended, to fix the compensation 

of any officers and employees so appointed. 

(b) The President may delegate any of his 

functions and powers under this title to such 

officers, agents, and employees as he may desig

nate or appoint, and may establish an industrial 

planning and research agency to aid in carry

ing out his functions under this title. 

(c) This title shall cease to be in effect and 

any agencies established hereunder shall cease 

to exist at the expiration of two years after 

the date of enactment of this act, or sooner if 

the President shall by proclamation or the Con· 

gress shall by joint resolution declare that the 

emergency recognized by section 1 has ended. 
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Codes of Fair Competition 

SEc. 3. (a) Upon the application to the 

President by one or more trade or industrial 

associations or groups, the President may ap

prove a code or codes of fair competition for 

the- trade or industry or subdivision thereof, 

represented by the applicant or applicants, if 

the President finds 

( 1) That such associations or groups impose 

no inequitable restrictions on admission to mem

bership therein and are truly representative of 

such trades or industries or subdivisions thereof, 

and 

(2) That such code or codes are not designed 

to promote monopolies or to eliminate or op

press small enterprises and will not operate to 

discriminate against them, and will tend to ef

fectuate the policy of this title: 

Provided, that such code or codes shall not 

permit monopolies or monopolistic practices : 

Provided, further, that where such code or 

codes affect the services and welfare of persons 

engaged in other steps of the economic process, 
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nothing in this section shall deprive such per

sons of the right to be heard prior to approval 

by the President of such code or codes. 

The President may, as a condition of his ap

proval of any such code, impose such conditions 

(including requirements for the making of re

ports and the keeping of accounts) for the pro

tection of consumers, competitors, employees, 

and others, and in furtherance of the public in

terest, and may provide such exceptions to and 

exemptions from the provisions of such code, 

as the President in his discretion deems neces

sary to effectuate the policy herein declared. 

(b) After the President shall have approved 

any such code, the provisions of such code shall 

be the standards of fair competition for such 

trade or industry or subdivision thereof. Any 

violation of such standards in any transaction 

in or affecting interstate or foreign commerce 

shall be deemed an unfair method of competi

tion in commerce within the meaning of the 

Federal Trade Commission Act, as amended; 

but nothing in this title shall be construed to 
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impair the pow:ers of the Federal Trade Com

mission under such Act, as amended. 

(c) The several district courts of the United 

States are hereby invested with jurisdiction to 

prevent and restrain violations of any code of 

fair competition approved under this title; and 

it sh~ll be the duty of the several district attor

neys of the United States, in their respective 

districts, under the direction of the Attorney 

General,, to institute proceedings in equity to 

prevent and restrain such violations. 

(d) Upon his own motion, or if complaint 

is made to the President that abuses inimical 

to the public interest and contrary to the policy 

herein declared are prevalent in any trade or 

industry or subdivision thereof, and if no code 

of fair competition therefor has theretofore 

been approved by the President, the President, 

after such public notice and hearing as he shall 

specify, may prescribe and approve a code of 

fair competition for such trade or industry or 

subdivision thereof, which shall have the same 

effect as a code of fair competition approved 
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by the President under subsection (a) of this 

section. 

(e) On his own motion, or if any labor or~ 

ganization, or any trade or industrial organiza~ 

tion, association, or group, which has complied 

with the provisions of this title, shall make 

complaint to the President that any article or 

articles are being imported into the United 

States in substantial quantities or increasing 

ratio to domestic production of any competitive 

article or articles and on such terms or under 

such conditions as to render ineffective or seri

ously to endanger the maintenance of any code 

or agreement under this title, the President may 

cause an immediate investigation to be made by 

the United States Tariff Commission, which 

shall give precedence to investigations under 

this subsection, and if, after such investigation 

and such public notice and hearing as he shall 

specify, the President shall find the existence 

of such facts, he shall, in order to effectuate the 

policy of this title, direct that the article or arti

cles concerned shall be permitted entry into the 
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United States only upon such terms and condi

tions and subject to the payment of such f~es 

and to such limitations in the total quantity 

which may be imported (in the course of any 

specified period or periods) as he shall find it 

necessary to prescribe in order that the entry 

thereof shall not render or tend to render inef

fective any code or agreement made under this 

title. 

In order to enforce any limitations imposed 

on the total quantity of imports, in any speci

fied period or periods, of any article or articles 

under this subsection, the President may forbid 

the importation of such article or articles un

less the importer shall have first obtained from 

the Secretary of the Treasury a license pursu

ant to such regulations as the President may 

prescribe. Upon information of any action by 

the President under this subsection the Secre

tary of the Treasury shall, through the proper 

officers, permit entry of the article or articles 

specified only upon such terms and conditions 

and subject to such fees, to such limitations in 
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the quantity which may be imported, and to 

such requirements of license, as the President 

shall have directed. 

The decision of the President as to facts shall 

be conclusive. Any condition or limitation of 

entry under this subsection shall continue in 

effect until the President shall find and inform 

the Secretary of the Treasury that the condi

tions which led to the imposition of such condi

tion or limitation upon entry no longer exists. 

(f) When a code of fair competition has 

been approved or prescribed by the President 

under this title, any violation of any provision 

thereof in any transaction in or affecting inter

state or foreign commerce shall be a misde

meanor and upon conviction thereof an offender 

shall be fined not more than $500 for each of

fense, and each day such violation continues 

shall be deemed a separate offense. 

Agreements and Licenses 

SEc. 4. (a) The President is authorized to 

enter into agreements with, and to approve vol-
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untary agreements between and among, persons 

engaged in a trade or industry, labor organiza

tions, and trade or industrial organizations, as

sociations, or groups, relating to any trade or 

industry, if in his judgment such agreements 

will ~d in effectuating the policy of this title 

with respect to transactions in or affecting in

terstate or foreign commerce, and will be con

sistent with the requirements of clause (2) of 

subsection (a) of section 3 for a code of fair 

competition. 

(b) Whenever the President shall find that 

destructive wage or price cutting or other activi

ties contrary to the policy of this title are being 

practiced in any trade or industry or any sub

division thereof, and, after such public notice 

and hearing as he shall specify, shall find it 

essential to license business enterprises in order 

to make effective a code of fair competition or 

an agreement under this title or otherwise to 

effectuate the policy of this title, and shall pub

licly so announce, no person shall, after a date 
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fixed in such announcement, engage in or carry 

on any business, in or affecting interstate or 

foreign commerce, specified in such announce

ment, unless he shall have first obtained a li

cense issued pursuant to such regulations as the 

President shall prescribe. 

The President may suspend or revoke any 

such license, after due notice and opportunity 

for hearing, for violations of the terms or con

ditions thereof. Any order of the President 

suspending or revoking any such license shall 

be final if in accordance with law. Any person 

who, without such a license or in violation of 

any condition thereof, carries on any such busi

ness for which a license is so required, shall, 

upon conviction thereof, be fined not more than 

$500, or imprisoned not more than six months, 

or both, and each day such violation continues 

shall be deemed a separate offense. 

Notwithstanding the provisions of section 2 

(c), this subsection shall cease to he in effect 

at the expiration of one year after the date of 

enactment of this Act or sooner if the Presi-
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dent shall by proclamation or the Congress shall 

by joint resolution declare that the emergency 

recognized by section 1 has ended. 

SEc. 5. While this title is in effect (or in 

the case of a license, while section 4 {a) is in 

effect) and for sixty days thereafter, any code, 

agreement, or license approved, prescribed, or 

issued and in effect under this title, and any 

action complying with the provisions thereof 

taken during such period, shall be exempt from 

the provisions of the anti-trust laws of the 

United States. 

(a) Nothing in this Act, and no regulation 

thereunder, shall prevent an individual from 

pursuing the vocation of manual labor and sell

ing or trading the products thereof ; nor shall 

anything in this Act, or regulation thereunder, 

prevent anyone from marketing or trading the 

produce of his farm. 

SEc. 6. (a) No trade or industrial associa

tion or group shall be eligible to receive the 

benefit of the provisions of this title until it 

files with the President a statement containing 
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such information relating to the activities of the 

association or group as the President shall by 

regulation prescribe. 

(b) The President is authorized to prescribe 

rules and regulations designed to insure that 

any organization availing itself of the benefits 

of this title shall be truly representative of the 

trade or industry or subdivision thereof repre

sented by such organization. Any organization 

violating any such rule or regulation shall cease 

to be entitled to the benefits of this title. 

(c) Upon the request of the President, the 

Federal Trade Commission shall make such in

vestigations as may be necessary to enable the 

President to carry out the provisions of this 

title, and for such purposes the Commission 

shall have all the powers vested in it with re

spect of investigations under the Federal Trade 

Commission Act, as amended. 

Limitations on Application of Title 

SEc. 7. (a) Every code of fair competition. 

agreement, and license approved, prescribed, or 
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issued under this title shall contain the follow

ing conditions: 

( 1) That employees shall have the right to 

organize and bargain collectively through rep

resentatives of their own choosing, and shall be 

free from the interference, restraint, or coer

cion of employers of labor, or their agents, in 

the designation of such representatives or in 

self-organization or in other concerted activi

ties for the purpose of collective bargaining or 

other mutual aid or protection; 

(2) That no employee and no one seeking em· 

ployment shall be required as a condition of 

employment to join any company union or to 

refrain from joining, organizing, or assisting 

a labor organization of his own choosing ; and 

( 3) That employers shall comply with the 

maximum hours of labor, minimum rates of 

pay, and other conditions of employment, ap

proved or prescribed by the President. 

(b) The President shall, so far as practi

cable, afford every opportunity to employers 

and employees in any trade or industry or sub-
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division thereof with respect to which the con· 

ditions referred to in clauses ( 1) and (2) of 

subsection (a) prevail, to establish by mutual 

agreement, the standards as to the maximum 

hours of labor, minimum rates of pay, and such 

other conditions of employment as may be nee· 

essary in such trade or industry or subdivision 

thereof to effectuate the policy of this title; and 

the standards established in such agreements, 

when approved by the President, shall have the 

same effect as a code of fair competition, ap. 

proved by the President under subsection (a) 

of section 3. 

(c) Where no such mutual agreement has 

been approved by the President he may investi

gate the labor practices, policies, wages, hours 

of labor, and conditions of employment in such 

trade or industry or subdivision thereof; and 

upon the basis of such investigations, and after 

such hearings as the President finds advisable, 

he is authorized to prescribe a limited code of 

fair competition fixing such maximum hours of 
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labor, minimum rates of pay, and other condi

tions of employment in the trade or industry 

or subdivision thereof investigated as he finds 

to be necessary to effectuate the policy of this 

title, which shall have the same effect as a code 

of fair competition approved by the President 

under· subsection (a) of section 3. 

The President may differentiate according to 

experience and skill of the employees affected 

and according to the locality of employment; 

but no attempt shall be made to introduce any 

classification according to the nature of the 

work involved which might tend to set a maxi

mum as well as a minimum wage. 

(d) As used in this title, the term "person" 

includes any individual, partnership, association, 

trust, or corporation; and the terms :'interstate 

and foreign commerce" and "interstate or for

eign commerce" include, except where other

wise indicated, trade or commerce among the 

several States and with foreign nations, or be

tween the District of Columbia or any Territory 

of the United States and any State, Territory, 
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or foreign nation, or between any insular pos

sessions or other places under the jurisdiction 

of the United States, or between any such pos

session or place and any State or Territory of 

the United States or the District of Columbia 

or any foreign nation, or within the District of 

Columbia or any Territory or any insular pos

session or other place under the jurisdiction of 

the United States. 

Application of 
Agricultural Adjustment Act 

SEc. 8. (a) This title shall not be construed 

to repeal or modify any of the provisions of 

Title I of the Act entitled "An Act to relieve the 

existing national economic emergency by in

creasing ~gricultural purchasing power, to raise 

revenue for extraordinary expenses incurred by 

reason of such emergency, to provide emer

gency relief with respect to agricultural indebt

edness, to provide for the orderly liquidation 

of joint-stock land banks, and for other pur

poses," approved May 12, 1933; and such Title 

I of said Act approved May 12, 1933, may for 
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all purposes be hereafter referred to as the 

"Agricultural Adjustment Act." 

(b) The President may, in his discretion, in 

order to avoid conflicts in the administration of 

the Agricultural Adjustment Act and this title, 

delegate any of his functions and powers under 

this title with respect to trades, industries, or 

subdivisions thereof which are engaged in the 

handling of any agricultural commodity or 

product thereof, or of any competing commod

ity or product thereof, to the Secretary of 

Agriculture. 

Oil Regulation 

SEc. 9. (a) The President is further author

ized to initiate before the Interstate Commerce 

Commission proceedings necessary to prescribe 

regulations to control the operations of oil pipe 

lines and to fix reasonable, compensatory rates 

for the transportation of petroleum and its 

products by pipe lines, and the Interstate Com

merce Commission shall ~ant preference to the 

hearings and detei-mination of such cases. 
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(b) The President is authorized to institute 

proceedings to divorce from any holding com

pany any pipe-line company controlled by such 

holding company which pipe-line company by 

unfair practices or by exorbitant rates in the 

transportation of petroleum or its products 

tends to create a monopoly. 

(c) The President is authorized to prohibit 

the transportation in interstate and foreign com

merce of petroleum and the products thereof 

produced or· withdrawn from storage in excess 

of the amount permitted to be produced or with

drawn from storage by any State law or valid 

regulation or order prescribed thereunder, by 

any board, commission, officer, or other duly 

authorized agency of a State. Any violation of 

any order of the President issued under the 

provisions of this subsection shall be punish

able by fine of not to exceed $1,000, or impris

onment for not to exceed six months, or both. 

SEc. 10. (a) The President is authorized 

to prescribe such rules and regulations as may 

be necessary to carry out the purposes of this 
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title, and fees for licenses and for filing codes 

of fair competition and agreements, and any 

violation of any such rule o.r regulation shall 

be punishable by fine of not to exceed $500, or 

imprisonment for not to exceed six months, or 

both. 

(o) The President may from time to time 

cancel or modify any order, approval, license, 

rule, or regulation issued under this title; and 

each agreement, code of fair competition, or li

cense approved, prescribed, or issued under this 

title shall contain an express provision to that 

effect. 
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