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PREFACE. 

When the Dekkhan Agriculturists' Relief Act was 
passed, it was meant to be in force in certain parts of 
the Dekkhan, and was enacted with the object of giving 
relief to the indebted · agriculturists in those places 
where the Act was to be in force. As days went on; 
and the working of the Act was observed by Government 
of Bombay to be satisfactory, they used the power given 
to them by s. 1 of the Act, and from time to time 
extended some of the important provisions of the Act 
to various other districts of the Bombay Presidency; 
and by the notification issued in August last some of 
the provisions of the Act have been extended almost 
to the whole Presidency. (Vide p. 8, pt. I, of this book.) 

This step of the Local Government has contributed 
to attract the attention of the public generally and the 
bench and the bar specially to the provisions of the 
Act, as it has materially affected the procedure in civil 
suits as also the rights of contracting parties. U:nder 
these circumstances, the want of an exhaustive book 
on the Act was very badly felt-especially in the 
mofussil, both by the bench and the bar. "\Ve have, 
therefore, made this humble attempt with a view to 
remove this want. 

\Ve have tried our best to make this little book 
useful to the reader, and we beg to be excused for not 
being able to do more. The Act evidently aims at 
checking and discouraging litigation and barring ap. 
peals ; the operation of the Act, moreover, even now is 
of a very much resticted kind; hence many a point of 
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importance and usefulness in connection with the Act 
has yet remained undecided by our local High Court. 
Our task has been thus great and difficult and so far 
as our humble means and opportunities allowed, we 
have. tri~d to be faithful to the arduous task undertaken 
by us. 

The book is divided into three parts; the first part 
is- so arranged as to give (1) the section, (2) the law 
on-the point under the old section (if any), and (3) 
the Commentary. In explaining the scope or object 
of a section, we have freely drawn upon the proceedings 
of the Legislative Council, where they do, ·as a matter 
of fact, throw some light on the subject. The matter in 
the commentary has been arranged under appropriate 
headings-generally s'elected from the wording of 
the section to. which it relates or from the cases 
under the same. In giving case-law we have not ~on
fined ourselves simply to head-notes of cases but we 
have faithfully gone through all the cases cited by us 
and have also given extracts from the judgments 
whenever needed. So far as the cases decided 
under this Act are concerned, we have followed 
the example of some learned authors in giving the 
names of the Judges who decided the cases, and 
have also given the years in which the cases cited from 
the Indian Law Report series were decided. And in 
order to make the first part a complete book of ref
erence, we have, under appropriate . sections, given 
references to the notifications and the proceedings of 
the Legislative Council in connection with the Act. 

Part II begins with an exhaustive index of noti· 
£.cations. under this Act or having some kind of bearing 
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upon it. The important notification~ art~~J'n~at· ~ 
length and grouped under appropriate ~'b.ea(linj~;t'Jt:,; 
notifications are divided into six h~4i~-g~~{l) 14 

Rules for the management of the Collector~~ 
cedure before Village-Munsifs, {3) RuJes for the 
guidance~ of Conciliators, (4) Village-Registration 
Rules, (5) :Miscellaneous notifications including High 
Court Circular orders, and lastly (6) Exemptions under 
the Stamp-Laws. These notifications have been correct· 
ed up to date and we have carefully denoted the places 
where amendments have been made and the notifica
tions by which they were made. 

Part III contains everything relating to the 
History of the Act which the reader, who wishes to be 
thoroughly acquainted with the provisions of the .Act, 
is expected to read. This part contains (1) Statement 
of Objects and Reasons, (2) Abstract of Speeches of the 
members who moved the various Bills in respect of 
the Act in the Legislative .Council, (3) Reports of the 
Select Committees and { 4) Abstract of important speeches 
delivered in the Governor-General's Legislative 
Council by the learned members who took part in the 
passing of the enactments. In reporting the speeches, 
care has been taken to see that nothing important has 
been omitted and it is hoped that the reader will find 
this part specially instructive and interesting. 

In placing this book before the public we have, 
we believe, spared no pains in availing ourseh·es of all 
the material at hand and we leave it to our kind reader 
to see how far we have succeeded in performing our 
humble task. 

Before concluding we are bound to acknowledge 
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our obliga"ons to Mr. D. G. Gharjmre, Special Sub
Judge, F. C. under this Act, who very kindly enlighten
ed us on various points of importance arising under 

the Act. 

12th July 1906. P. B.S. 
S. K. P. 

* * * The rulings appearing in the Bombay Law Reporter are 
cited as 'Bom. L. R.,' while the letters P. J. refer to the Printed 
Judgment series. The words, Bom., All., Mad., and Cal., refer to 
the I. L. R. series. 
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Addenda et . Corrigenda. 

Add the following as the last note "nder s.15B :

Directions consequent upon default:-In a re· 
demption-decree passed under the provisions of the Dekkhan. 
Agriculturists' Relief Act, 1879, the Subordinate Judge made 
the decretal amount payable by instalments; and further 
ordered •' on failme to pay any two successive instalments, 
defendant No. 1 do recover the whole amount due by sale ef 
the mortgaged property and the deficiency, if any, from the 
plaintiffs personally." On appeal the High Court annulled 
the above order and substituted iu it3 place the following 
directio~ : " If the sum payable under the dire:!tion aforesaid 
is not paid when due, then defendant No. 1 will be at liberty 
to apply to the Court for such order as be mny be entitled 
to under s. 15(1~), sub- 8. 2 IJf the Dekkhan .Agriculturist{ 
Helie£ Act."* 

•Pandhnrinath .v, Shankar, {1903) 8 Hvm. L. It, 488 ( .Jenkins, 
C. J. and Jacob, JJ.) 

Part I, p. :281 line 31-for '1893 P. J.,' read '1883 P. J.' 

Purt I, p. 44, line 30-for '1893 P. J.,' 1ead '1883 P. J.1 

Part J, p. 691 line 29-for 'net profits,' rt'ad 'net profits."' 

l'art I, p. 71. line 33-for 'P. J,, :.nu 'rend '1887 P. J. 216.1 

Part I, p. 761 lir.e l!l-for 'Janojil,' •ead 'Ja••oji.' 
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Part I, p. 83, line 34-for '1889 P. J.,• read '1889 P. J. 77 ·' 

. Part l. p. 9:;, line 31}-for 'without the consent of,' rea1l 
' with the consent of,' 

Port I, p. 9i, line 33-for 'Vol. XVII, p, 47,' read 'Vol. 
xvn, P· 147.' 

Part I, p. 101, line 18-'for proviso (e),' read 'proviso (c).' 

Part J 1 p. 104, line 13-for c transferred' 1ead' dealt with. ' 

xxi 

Part I, p. 1261 line 20-for 'in another case,' read 'in another case.~' 

P11rt I, p. 1271 line 10-for 'Gangndbar v. Mabadu,' r~ad 
'' Gangadbar v. Mabadul 1 

Pt. I, 1~2, foot-note1 last line, for' ordinary reader,• read 'general 
rea.d~r. • 

Part I, p. 1€3 line 30-for' defePd11nt1 by any one, ' read 
d tfendant, ti·om pt·oviug payments made by him by any one.' 

I-art II~ p. 23,1inea 23-241 omit tbe word11 'the contract •• 
notification.• 

PArt UI, p. 6'i1 line 24-for cor debt,' read c for debt.' 
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THE DEKKHAN AGRICULTfiRis:f~ 
RELIEF ACT . .... 

Act No. xvn. of'1879. 
~ 

MODIFIED UPTO DATB. 

-~ 

An Act for the Relief of Indebted :Agriculturists 
in certain parts of the Dekkhan. 
~ 

-PASSED BY THE-

GOVERNOR-GENERAL OF INDIA 
IN COUNCIL. 

-
( Receit•ed th.e assent of the Governor-General on th6 291~ 

October, 1879. 

The title of an Act may be resorted to, to explain an enacting 
part when doubtful.! 

Preamble.-WHEREAS it is expedient to relieve 
the agricultural classes in certain parts of the Dekkhan 
from indebtedness; it is hereby enacted as follows:-

Commentary. 
The Preamble of an Act is usually of great imporhllce 

in construing the extent of the operation of the law and ehould 
be read wit.b its sections.s 

(1) Burro Cbuuder lloy 't'. Shooro Dhonee, 9 W. R., 4.02 (F. B.) 
(~) }'ulcband v. Ser Kiahmeeb Koer, '0. W, N., ccui, 



2 Construction. 

, A Preamble Qf a.n Act cannot be taken to have cut down tha 
express provision thereof,! · Whilst it may be consulted whenever 
the enacting part is, open . to doubt, it cannot either restrict or 
extend the enacting part when the latter is free from doubt.2 The 
enacting word of a Statute may be carried beyond the preamble, if 
w01·d~ be found in the .former strong enough for the purpose, a 

Act-how to Construe. 
A Statute ought to be construed so that, if it can be prevented, 

no clause, section, or word shall be superflnous, void or insignificant.' 
Generally, an Act must be so construed as to adva.nce the objects 
contemplated by the T.egislature.s 

In the construction of Statutes, in the first instanoe, the gram
matical sense of the words is to be adhered to; if that is contrary 
to, or inconsistent with, . any expressed intention, or any declared 
purpose, of the Statute, or if it would involve any absurdity, 
repugnace, or inconsistency in its different provisions, the grammati
cal sense must then be mo~ified, extended or abridged so far as 
to avoid an inconvenience, but no further.G _ 

It is a well established rule of construction that when tl\e 
t~rms of . an Act are clear and' plain, it is the duty of the Court 
to· give effect to· them as they stand according to their plain 
meaning, neither adding. to, nor subtracting from, them. The 
Legislature must be taken to have intended to mean what it has 
so plainly expr~ssed ; and when the terms of an Act admit but one 
meanin·g, ·a. Court is not at liberty to speculate on the intent 
of the Legislature, or to construe them according to its own 
notions -of ·the reasons supposed to have been the cause of its 

,.{l) Collector o£ Oorakhpnr v, Palakdhari Sing, 12 All., 35; see also 
3 Bom: L, R., 548. ' 

(~} Ganesh Krishnaji v. Krishn~ji1 (1889) U Bom., 387, (Scott and Candy 
JJ.) A case11nder .thir Act, 

;. ·. (3) Cbinn•-Aiyan v, Mahomed Fakrudin, 2 Mad. H. C. R.; 32Z. 
(4) Swaminath Ayyar v, Vaidyaoath Shastri, 28 Mad., 4M; following 

The Qu!_e.!!_! ~!!~~~cp_l)f __ Q;t.f~rd_1_ L_. _ ~ .. 1 ~-_Q._ B. 0. 245! 
(.j) R.ounacv, Thacker, lllyde, 9,11, 121 C. F. · 
(6) PromothQ Nath v; 1\ali Prasauuti, ~8 Cal., 'iU (748), 



Construction. 3 

enactment. The ptimary question, in short, is not 'what may be 
!'opposed to have been intended, but vtbat bas been said.l Where, 
however, nu Act bas been· considered not to clearly espress 
the intention of the Legislature, it wns once the practice of the 
majority of the Indian High Courts to refer to the previous history 
vf the law anti legislation; but the Privy Council have expressed their 
oisapproval regarding the practice of referring to the proceedings 
cf the Legislature which result io the passing of an Act.2 

Cases under this Act. 
(a) It may be that certain' inconvenience will arise fro1n the 

construction of the enactment in its literal sense; but that is 
no reason for a oourt to amend the work of Legislature according 
to its own notions of fitness. a " The intention of the Legislature 
is to b9 ascertained from the grammatical sen~e as npplied to 
the object in view " and "consiJerations of policy are to be excluded 
where the words are clear.''! 

(b) The Code of Civil Procedure and this Act being within the 
territorial range of the statutes in pari materia mwt be construed 
together so as to give effect so far as possible to the provisions of each. 
Another general principle i5 that exceptional provisions are not 

'to receive a development to all their logical co~eqnences contrary 
to the general principles of the law.5 

(c) So far as the provisions of Act IV of 1882 relate to pro· 
cedura, and are not inconsistent with the D. A. R. Ac~ they control 
JlroceeJings under the same. But where, as ins~, 15A, 15B, 15G 

(1) S~e the Introduction to The Law of Evidence by Ameer Ali 
l\' oodroff~, (3rd ED., pp. 16, 17 .) where the learned authr1rs dis~uss this 
point at length. 

(2) The AJministmtor-Generol of Bengal v. Prern Lall Mullick1 2:2 Cal., 
:iSH; S.C. L. R. 2:?. I. A. 107. This decision of the Privy Council has been 
followed by a l~ull Bench of the Calcutta High Court : 22 Cal., 1017 ( 1022 ), 
and by Stracbey 1 J. of the Bombay Hi~h C. in Q. t.::mprl'S~ v. Ihl Gul!gadbar 
'lilak, 23 .13om., 112. Compare Chuni.lail v. ~bnisbaokar, 18 llom., 616. 

(3) Annaji Waghuji v. Bapuchand Jethiram, (1833)7 Bom., 520 (\\'est 
aud ~11uahhai, JJ. ) 

(4) See euea cited in the judgment of "\rea~, J, in 1 Bom., 520. 

(5) Gangadbar Sakbaram v. Jda\1ado 8antaji1(1883). 8 Bom., 20 ( Weet 
aud Nana.bhai1 JJ.) 



4 Special features. 

15D, 16, 20, 22 and 70, the D. A. R. Act contains provisions 
directly inconsistent with those of the T. P. Act, they are saved by 
s. 2 (a) of the latter Act.t 

Special features of this Act. 

The D. A. R. Act makes a few modifications here and there in 
-some of the branches of the civil law. The special features of 
the Act, as given below, would sufficiently bear out the truth of 
this statement:-

(a) The 'Act makes certain changes in the jurisdiction of 
Courts and creates Special Jurisdiction in revision and 
supervision.s 

(b) The general tendency of the Act is to bar appeals.' 

(c) The Act enables the agricnltnl'ist.debtors to get full 
accounts on liberal terms from the creditors in spite of 
any contracts between the parties to the contrary.• 

(d) It saves. the persons of an agriculturist-debtor from arrest 
and sMes his immoveable property from attachment 
and sale, unless specifically pledged.5 

(e) It provides an insolvency procedure more liberal to the 
debtor than that in the Code of Civil Procedure.6 

(j) It gives a great deal of facility to the debtor in t.he 
payment of his debt by way of instalments or other .. 
wise.7 

(g) It establishes new Courts of Village-1\Inusifs and thus 
enables the partiPs to get justice at a little cost and 
much nearer their homes.s 

(1) Bhsgvan v, Gauu, (1899) 23 Bom,, 644, (1 ll m. L,IL, 136.) 
(Parsons, Acting C. J. and Ranade1 J.). 

(2) Chapters ll, VII and s. 36; ~ee also ss. 2A, 11 &. c~ .. V. 
(3} Ss. 10, 331 36, 441 541 and 73 ( now repealed). 
(4) Ss, 3 (Cl. a), 12, l:l, l:iA, laD, 16 aud chapter IX. 
(5) Ss. 21 2-2, 29, 73 A. 
(6) Cuapter IV. 
(4) S.laA, laB, laC, 17,181 £01 71A1 72. 
l8) Chapter V. 



Special features. 

(l1) It encourages the settling of disputes out of Court by 
conciliation. 1 

(i) To avoid dishonesty or fraud in accounts, documents 
or pleadings, it introduces a. system of &gistratio11 
much wider in its scope than the one in the India11 
llegistration Act and requires the recording of' certain 
transactions in writ.ing and makes certain important; 
provisions for the examination of parties to a sui~ 
and for keeping and rendering accounts to agriculturisfi.. 
debtors.z 

{j) It abolishes the agency of pleaders in certain cases; 
while it empowers a Subordinate Jud/)e to give pro· 
fessional assistance to agrioulturists in proper caaes.s 

(k) It empowers the Court to reduce and regulate the rate 
and amount of interest, allowing simple interest in all 
cases.4 

(0 It extends the period of limitation in certain suits for 
the recovery of money.5 

(m) Certain. notifications under the Act go to reduce and 
ex.empt the stamp duti~s in certain cases.G 

All these concessions and modifications are chiefly intended for 
the benefit of agriculturist-debtors residi.llg in those parts of the 
Bombay Presidency where the Act extends. 

(1} Chapter YJ., 
(2) Chapters VIII, VII lA, IX, andes. 7, 12, acd 70. · 
{3) Ch. x. 
( 4) Ss. 13 and 71A. 
(5) s. 7:l. 
(6) Notification No. 4650_!1. G. G., Pt. 1 pp. 506-509 ) t 

1889 : < 

I 
p.-
5..; 

6822 " " 868 .8 < ~ 
188i' r.tl Ill 

r:l ~ r . .! ""' 
, 785 " , ~0-252 • 1 t: 

!::~- 203 i -H 
w~ . J ~ 

See also B. C. Circnlar Orders, Xo.U7. Pt. ll of this book, pp. 58, 59. 

,, 



Application of this Act. 

>Application of this Act. 
This Act was originally intended for the' relief of agriculturists. 

in. the Distr.icts o( Poona, Sata'ra, Sholapnr arid Ahmednagar. 
'By the Amending Acts of 188G and 1895, the Legislature enabled 
lhe Local ·Governm~nt · to eitend the Act in whole or in part to· 
other districts or places in the Presidency of Bombay. The Local 
Government have' from time to tim~ exercised this power; this "m 
be ~le~rfrom .the table given under s. 1-Vide p. 8 post. 

Although the Act in its preamble 'professes to, be for the 
Jelie~ of· indebted agricnltu~ists, the enactment goes beyond the
pre~mble ; and s?me of its provisions are applicable \a) to 
agric~lturists who are not indebted, and also (b) to those who 
arenot agriculturists at al).l .Thus the provisions of Conciliation 
apply to ~riculturists whether indebted or not; and provisions· 
in clauses (w) and (x) of s .• 3 and those in Chapter V (which relates. 
to Village-Munsifs) apply to those who are not agriculturists, provided 
certain conditions are fulfilled. Those conditions2 are that the 
suits in question must be in amount or claim under Rs. 500, 100 
'(or 10) according to the class of Court in which they are instituted 
and must have arisen in the districts to which the Act applies.:J. 
'Even other· provisions of the Act such ass. 3 clauses (y) and (z),. 
$ 11, 12 aod the like evidently go to relieve non·agricuitnrisb
debtors when they are joined with one who is an agriculturist. 

Chapter V and VI though recently extended to this Pre;idency 
can, of course,, have no application where Village-.Muusifs and 
Conciliators are not appointed. And in those places where Ch. II 
is not applied and Village-Munsifs and Conciliators are not ap
pointed, Ch. Vll also will have no application. 

The retroactivity of the Act in general and pendente lite is 
discussed at length hereafter (see Notes to s. 2, pp. 9-12). 

(l} See 'l'ulsidus v, Virt>llllapa, (1880) 4~Bom,, 624. (Wesr, J.) 

· (2) The conditions given are by no means exhaustive. 

(S) \ide 4 B<m., 624, at p. 628; and Ganesb Krisbnaji v. Kri~hnaji,. 

(1889J lL Bom., 387 (Ecott and Candy, JJ.) and Kasbiram 1\Julcbaud v. 
liiranand Surtaram, (1890) 15 Bom., 20 (Birdwood and Candy, JJ.) 



CHAPTER I· 
PRELIMINARY. 

1 

1. Short title.-This Act may be cited as the 
Dekkhan Agriculturists' Relief Act, 1879: 

Commencement.-and it shall come into force on 
the first day of November, 1879. 

[a] This section and [a] sections 11, 56, 60, 
and 62 extend to the whole of British India. The rest 
of this Act extends only to the districts of Poona, 
Satara, Sholapur and Ahmednagar, (b) but may, 
from time to time, be extended wholly or in part by 
the Local Government, with the previous sanction of 
the Governor General in Council, to any other district 
or districts in the Presidency of Bombay (b] [c] or 
to any part or parts of any other such district or 
districts [c]. 

Commentary. 
" Local Extent ":-Section 11 determines the place of suing 

an agriculturist in cases falling under s. 3. cl. (w), and Sections. 56, 
GO ar.d 62 refer to regi~tration under this Act. 

" British India ":-Briti5h India shall mean all territories and 
places within His Majesty's dominions which are for the time being 
governed by His Majesty through th~ Governor General of India 
or through any Governor or other officer subordinate ·to the 
Governor GeoeuJ.l of India.l 

Subsequent extension of the Act. 
ln exercise of tho power conferred by this section, this Act has 

b~n in part extended from time to time to other districts in the 
PrE.>sidt~ncy of Bomljay as shown in the tab!~ below. 

(n..t.) '!'he words were in.erted by Ad XXIU of 1881, s, 3, aud are 
\o be deemed to have always lleen inserted. . . · · -

(b.b) ThO!Ie w.ords1\ere addtd by Act XIU of 1886, i/3. 
·· ~~:). Thti!e "·ords were •1lded Ly Act VI of 1895,~. t. 

(1) See (;eooral Clau&e~ Act (Act X of 1897), a, s. cl. (7.). 



S. 1 Local extent. 

A table showing the extent of the Act. 
The provisions of the I Places to which they j By virtue of what 

Act. extend. authority. 

The whole Act. • .. Districts of Poona, Sa· S.l. of the Act. 
tara, Sholapur and 
Ahmedna.gar. 

Ss.l, 11, 56, 60 & 62. The whole, of British S. 1. of the Act, 
India. 

Ss. 2 and 20. . .. District of Kbandesb. Notification No. 3154, 
dated the 14th :May 
1902; B. G. G. for 
1902, pt, I, p. 776 • 

... All parts of the Presi- Notification No. 278! 
d~ncy of Bombay dated the 21st Jan., 

Ditto. 

(except Aden) in 1903; B. G. G. for 
which thvse sections 1903, pt. I., p. 89. 
are not alreadv in 
force. • 

Uhapters V, VI and I District of Khand~sh. Notification No. 620, 
VII, so far as they dated the 3rd Feb., 
relate to the pro· 1903; B. G. G. for 
ceeclings of Village 

1 

1903, pt, I. p. 144 • 
.Munsifs and Uonci· 
1iators. 

Chapter Ill, ss. 2, 7 !Province of Sind,* 
and 71A. 

Notification No. 1663, 
dated the 13th Mar. 
1903; B. G. G. for 
1903, pt, I. p. 490. 

Ss. 7, 11 to 21, 23, All Districts of the Notification No. 4144, 
· Chapters V, VI, VII Bombay Presidency dated the 15th 
and s. 71A. excluding those to Aug., 1905; B. G. 

1 
which they are aJ. G. for 1905, pt, I. 
ready extended and p. 1038. 
excluding Aden and 
the city of Bombayt 

- .• See of notification No. 11364, H. G, G: for 1901, pt, I., p. 490. Vide 
Part IT of this book. 

t City of BODlbay <Presideneytown) : shall mean the locallimita for the 
time being o( the ordioary original civil jurisdiction of the High Court of Judi. 
oature at B(lmbay. (Sees,~. aub-aection141 Genera1 1 Clau,ee Ao•, X. of 18~1.) 



S. !. Subsequent Acts. 9 

Repealing and Amending Acts. 

The D. A. R. Act (XVII of 1879) has undergone many 
changes and has been much added to by subsequent enactments. 
A list of the enactments and the time when they came into force are 
given below. 

lumber of the Act, 

Act XXIU of 1881. 

~~ XXII of 1882. 

,, XXIII of 1886. 

,, XII of 1891. t . 

" Yl of 1895. 

,, XVl of 1895. t 

, I of 1902 t 

I 'rime whoa li eamo Into forae. 

26th October 1881. 

1st February 1883, 

lsf; January 1887. 

21st March 1891. 

1st May 1905. 

lOth October 1895. 

1st March 1902. 

This Act may be cited as D. A. R. Acts 1879 to 1902.• 

The Act how far retrospective. 
In the absence of any guide to the ascertainment of the 

in~eution of I~gislatnre, the presumption is that a 8ta.tnte depriving 
the suhject of vested right. is noc retrospective. It may well be 
tba.t such a presumption does not exist where a statute is remedial 
and merely alters procedure, and that the Courts are bound to 
advanoe the remeJy and apply the improvemeot in procedure N

trospectively, as was done to a limited extentin Wrig"M "·Halt; 

+ 1'beee Acta are general repealing and amending Acta and are not coDoo 
6ned to tbe u. A. R. Act only. 

: Thie ie a Bombay Act. All the other Acta, enumerated lD tbe abon 
list, are of'fhe Supreme Legislacive Couueil, 

1 See Bvmllly Act I of 19021 •· 1 (1), 

a 



10 . S. I. Act how tar retrospective. 

but if the change in procedure when sought to be applied retros• 
pectively be complicated by tl1e divestment of a preexisting right 
then the presumption against such an intention revives in its full 
strength.1 

In short, the . general rule is that Acts are prospective, not 
retrospclctive, in their operation. To this rule there are two excep· 
tions (a) when Acts are ex:pressly declared to be retrospective, (b) 
when they only affect the procedure of the Court.2 

Where an Act is expressly made retrospeoti ve, no difficulty of 
construction or application would arise ; but where the Act does 
not so express the intention of the Legislature clearly, then we 
submit, the only test is to see whether the .Act deals with substantive 
or adjective law. The determination of this question is not however 
free from difficulty. And the difficulty is the more felt in inter
pretation of Acts, like the ·n. A. R. Act, which contain provisions, 
both substantive and adjective. In giving illustrations of provisions 
which merely affect the pt·ocedure in Courts of justic~, Pollock 
C. B. in Wright t' • . HaleS referred to those relating to the service 
of proceeding and what evidence must be produced to prove 
part~cular facts. 

Adjective law would thus include those provisions which are 
merely remedial, which lay down the mere procedure of the Court 
but which do not affect any vested rights of the parties. Now, in 
connection with the provisions of this Act which have been applied 
long since, the question loses its practical importance and need not 
be discussed here. The provisions which hav" been recently 
extended to the Bombay Presidency (excluding of course thE 
above mentioned four districts) are ss. 7, 11-to 21, 23, Chaptero 
V, VI, VII and s. 71A. No question can arise as to s, 23 an•l 

(1) In Re Ratansi Kalyanji1 2 Bom., 216 (F. B.). Wright v. Hale, 6 H. 
N, 227. See also 5 M. I. A. 109; 8 C. W. N. 201 (P. C,). 

(2) Javanmal Jitmal v. Muktabai1 (1890) 14 Bom., 1517; (Telang antl 
Scott jj.). see Shivram v. Kondiba, (1884) 8 Bom., 345; {West and Nan a-· 
bhai jj.) ; Dipcband v. Gokuldas, (1880) 4 Bom., 363; (Weatropp c. J. and 
Melvills jj.); Agarchand v. Gundaya1tl884, r.J., 50. These are cases under 
this Act. 

(3) 6 H. N. 227, referred to in the judc;ment of Westropb C. J. io 
Be. Ratansi Kalyanji, 2. Bom,, 216, (F. B.). 



S. r. Act how rar retrospective, 11 

Chapwrs V and VII which can have no retro~pective effect. The 
provisions of chapter VI cannot affect snits institnteJ before the 
Conciliators are appointed. The Chapter, is however, expressly 
made retrospective as to decrees which are passed before the Act 
came into force. But even in e:teoution of snob decrees, the 
darkhasts filed before the appointment of Uonciliators cannot. 
it is evident, be affected by the Chapter. Now, out of the 
remaining provisions, ss.15B, 20 and 21 (as they now stand) 
are made expressly ret.roactive, so far as they relate to decrees passed 
before the Act came into · force and they would equally affect 
proceedings which might be pending at the date of the ex.tension of 
the provisions given therein. Of the remaining Eections, ss. 15 D, 
16, 17 and 18 introduce new remedies and would, it is submitted1 

validate like suits, and proceedings, if any, pending when the sections 
were extended. But the sections cannot have any retroactive 
operation to a. greater ex.tent. Sections 15A, 15AA and 15C also 
may, to a. certain extent come under the same category. 

The rest of the sections have reference to s. 3 of this Act. 
From section 3 cl. (a) the words "on or after the 1st day of 
November 1879," and from cl (b), the words, "on or after the same 
date," were repealed by Act XV! of 1895. Lawyers and practi. 
tioners in the moffussil are trying to put different interpretations 
upon the repeal of t.hese words. On one side, it is argued that if 
the section, as it originally stood was ex:pressly prospective, the mere 
repeal of the above words, which had become nugatory by lapse of 
time, cannot, without more, give the section a. t·etroa<:tive operation. 
On the other side, it is argued that as these words in particular 
have been omitted by the repealing Act of 1895 the section 
has got a retroa.cti ve operation by implication. Indeed, in the midst 
of this difference of opinion, it is important to note that the Act 
XVI of 1895 which repeala the words from s. 3, as mentioned 
above, is a general rt~pealing Act a.~d is not solely confined io 
the D.A.R. Act. 1 • 

(1) Tbe preamble of Act XVI of 1895 runs thus • "Where~!! it is 
e:o:pedient that certain enactments specified in the 1st Scbedule to tltis Act 
wbic.b are spent or have ceased to b~ in force otherwise tba.n by expre~ 
epeofic repea.l or have by lapse of urue or otberw1ae bec.Jme unneceuary 
should bo expressly and specitica.lly repeuled, &c. • 

. Section S of the same Act XVL of 1895 proYide~. (amongst other 
thinge1) that tlto repeal by thst Act of any enactmeus would pot provido or 



12 S. r. Change or law t'endente Ute. 

The only tbing that now remain:.:~, is to ascertain whether the 
provisions flf to~ections 7, 11 to 13 and of 71A are adjective or 
substantive. Ss. 7 and 11 contain provisions \\bich are adjective; but 
from the wording of those sections they seem to apply to suits 
which are instituted after the sections oame into force. The resc of 
the sections go to affect more or Jess tl:e rights of the parties con
cerned, A.nd, therefore, they cannot be considered as retrospective. 

Effect of change of law pendente lite. 
Though the utility of the rulings noted under this heading 

no longer exists for the purposes of this Ac~ unless it is revived by 
subsequent changes in the law as laid down by this Act, the principles 
laid down in the oases are of general importance, and we propose 
to state the same here at length. The cases have much to do with 
s. 6 of Act 1 of 1868 which is as follows:-

The repeal of any St~tute, Act, or Regulation shall not affect any 
thing done, or any offence committed or any fine or penalty 
incurred, or any procfedings commenced, before the repealing 
Act shall have come into operation. 

This section has been substituted by section 6 of the lJonsolida.
Ung (Act X of 1897) which rnns as follows:-

Where this Act, or any Act of the Governor-General in Council 
or Regulation made after the commencement of this Act, 
repeals any enactment hitherto made or hereafter to be made, 
then, unle~ a different intention appears, the repeal shall not, 

(a) revive anything not in force or existing at the time at which 
the repeal takes effect; or 

(b) affect the previous operation of any enactment so repealed 
or anything dnly dont~ or suffered therennder ; or 

(c) afft!ct any right, privilege, obligation or liability acquired 
accrued or incurred under any enactment so repealed ; or 

(d) affect any penalty, forfeiture or punishment incurred in respect 
Of any offence committed against any enactment ao repealed ; or 

(e) affect any investigation, legal proceeding or remedy in respect of 
any such right, privilege, obligation, liability, penalty forfeiture 
or punishment as aforesaid; and any such investigation, legal pro· 
cceding or remedy may be instituted, continued, or enforced, and 
any such penalty, forfeiture or punishment may be imposed as 
if the repealing Act or Regulation had not been passed, 

restore any jurisdiction not then existing or in force, llQd would not 
~e.;t tb' vaUdU7 or \QvaUditf o~ any vro~dioi &c. &c. 



S. 1. £trect or Change or Status. 13 

Taming to the point indicated by the head note, it is t.o be 
noted that the repeal of ao. Act is o.ot to affect any proceeding 
begun under the Act. If the repeal of an Act is not to affect 
pending proceedings, much Jess, it may be said, should the amend· 
ment of the Act have this consequence. This proposition is 
generally true, but it is to be taken with another one, viz, when 
on a general Jaw especially of procedure, one more specific is 
superimposed, effect is to be given to the latter so far as possible 
along with the earlier one, but, if necessary, in partial supersession 
of it. The general rule is that a rep~aled Statute cannot be acted 
on after it is repealed, but as provided in s. 6 of the General 
Clauses Act, I of 1868, all matters that hare taken place under it 
before its repeal remain valid. But a new order of a Court, not 
ancillary or provisional, but directing a further substantive step 
in the execution of a decree, is a. new proceeding which should be 
governed by the law in force when the order is made, and not 
by the law whioh it repeals. An Act passed to. promote some 
public important object, such as the protection of the property of 
the Dekkhan Agriculturists, may be given on that account a 
retroactive operation, if necessary, as the rule against such opera· 
tion, rests itself on such a general public interest which may, under 
the circumstances, be deemed of less importance than the one 
embodied in the Act.1 

Change of status by change in la,w. 
As already remarked above, change in the Ia w does not generallv 

aft'ect any proceeding begun when it comes into force. But~ 
change of .statw or legal capacity generally operates at once to 
extinguish, diminish or vary the extent to which a party may claim 
the aid or protection of a Court. A man who was earning his 
livelihood partially by agriculture "ithin a district to which the 
D. A. R. Act applied, brought a suit for redemption. · At the time 
of the institution of the snit, he was an agriculturist as defined by 
s. 4 of Act XXIII of 1881. Doring the pendency of the suit the 
definition of agriculturist was changed by s. 3 of Act XXII of 1882. 
lielJ that, if the plaintiff was not an agriculturist within the mean. 

(1) Shivram Uda.ram v. Kondiba Mnktaji1 {1884) 8 Bom., 34.(). (West 
and ~anablW, jj.); For faeta, see tbe elSe noted und6r a, 22 i eee ai.o casee 
noled under the ewe ~tioQ. 



14 S. ~~ Street ot Change or Status. 

ing of Act XXII of 1882 at the time of adjudication, he had no 
right to redeem on the special terms of s. 12 of Act XVII of 1879, 
as he had lost, pendente lite, the specific personal character on which 
the right depended,! 

The general rule is that when the law is altered, pending an 
action, the rights of the parties are decided according to the law as 
it existed when the action was commenced, unless the new statute 
shows a. clear intention to vary such rights. In the oase cited above 
the change in the definition of an agriculturist not merely affected 
the jurisdiction of the Courts, which would be a matter of p1·ocedure 
but also the rights of the parties.3 So in a case where sometime 
previously to the institution of the suit, the defendants lived and 
carried on business as money-lenders at Yeola, a taluka not subject 
to this Act, and while there, they became indebted to the plaintiff. 
Subsequently they removed to Kopargaon, in which district this 
Act was in force. Both at Yeola and at Kopargaon, they, in the 
course of their business, acquired land which they cultivated. In 
1882, the plaintiff brought this suit against them in the Subordinate 
Judge's Court at Yeola. to recover the debt due to him, The 
defendants contended that they were agriculturists, and could not 
be sued in the Court at yeola. The suit came on for trial in 
July 1883, at which date Act XXII of 1882 had come into force 
which altered the definition of agriculturist. The defendants 
contended that the definition of agriculturist to be applied in the 
the case was that contained in Act XXIII of 1881, which was in 
force when the snit was instituted, and not that in Act XXII 
of 1882, which was in force at the date of the trial. Held that, 
having regard to the very special nature of the legislation embodied 
in s. 12 of this Act for the benefit of a particular and a very 
limited class, it was intended by the legislature that a person 
claiming the benefit of that section at the t1~al should fill the 
character of an agriculturist as then defined by law.3 

(1) Padgaya Sornshetti v. Baji Bahaji1 (1887) 11 Born., 469 . (West and 
Birdwood, jj.) ; following Shamlal v. Biraehand, (1886) 10 Born,, 367. 

(2) Shamlal v, Hirachand, (1886} 10 Born., 367. (Sargent C. J. & 

Birdwood, jj.). 
(3) Ibid; Padgaya Som&hetti v, Baji Babaji, (1887) 11 Bow., 469 (Weat 

and Bird wood, jj.). 
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Change of status by change in facts.-In execution of r 
simple money decree obtained against the defendant as an agri. 
culturist, his immoveable property was attached. He applied to b~.&ve 
the attachment raised on~the ground that he was an agriculturist. 
The Subjudge found on evidence that he bad ceased to be an agri· 
culturist and rejected the application. The District Judge on appeal 
confirmed this order on 2nd November 1895, holding lhat no 
appeal lay against the finding~ of the lower Court as to the status 
of the defendant. Held, that the Sub·J udge bad no jurisdiction in 
execution proceedings to reopen the question of the defendant's 
status as an agriculturist which had been decided in the course of the 
suit. Hel£l also that the District Judge was bound on appeal to set 
aside the Sub-Judge's decision, quite irrespective of the terms of 
s. 73 of the Act which was in force when the order appealed against 
was passed. !Ield further that as s. 7 3 had been repealed before the 
appeal was heard its pro visions as to finality could not @e binding 
on the Appellate Oourt,l 

ln a suit the Subordinate J ndge held that the defendant was 
an agriculturist and that therefore, the suit could not be maintained 
without a certificate under section 47 of this Act. Under Section 73 
of this Act the finding of the Subordinate Judge upon the point was 
fin\1. The plaintiff appealed, the appeal including other points of 
objection to ths decree as well as that with regard to the status of-the 
defendant. Pending the appeal, Act VI of 1895 was passed; 
which repealed section 73. At the hearing of tb.0 appeal the 
judge considered the question of the status of the defendant, and 
held that be was not an agriculturist, overruling the decision of 
the Subordinate Judge upon this point. Held, that the Judge in 
appeal was right in enterhining the question. The provisions 
of Act VI of 1895 altered the procedure and were, therefore, 
applicable to proceedings already commenced at the time of their 
cn~ctment. ll4ld, also, that even if the General Clauses Act 
(I of 1868), section 6, applied to Acts not conferring rights, but 
simply concerning judicial procedure, it could not affect the present 

(1) Gyanmal v. Ramchandra, 1896, P. J.34:~. (Fulton and Hosking JJ.), 

&I! also Malha.r v. Chint", 18Bi, P.J.,3S. lla~alingappa v. :Xeutchand,l887, 

r. J., :"i. s~e al10 Hatausi Katyanji, ~ Bom., U8 and also 16 Cal,, 4~9. 



16 S. 2. Rule Ist~ Definition. 

case, as the repeal was not one of the Act itself, bnt only of a section 
in the same relating to procedure,1 

2. [a] Construction :-In constructing this Act, 
unless there is something repugnant in the subject 
or context, the following rules shall be observed 
namely:-

Legislative definitions,-or interpretation clauses being 
necessarily of a very general nature not only do not control but 
are controlled by, subsequent and axpress provisions on the subject· 
matter of the same definition. The principle on which they are 
themselves to be interpreted may become a matter of controversy, 
and the application of them to particular cases may give rise to 
endless doubts,2 

Ist. "Agricultilrist,"-Shall be taken to mean 
a person who by himself or by his servants or by his 
tenants earns his livelihood wholly or principally by 
agriculture carried on within the limits of a district 
or part of a district to which this Act may for the time 
being extend, or who ordinarily engages personally m 
agricultural labour within those limits. 

Commentary. 
11 Agriculturist."-lt is indeed very difficult to ascertain the 

precise meaning of this term, as defined by this section. The Select 
Committee in 1882 remarked, "It would probably be impossible to 
frame a definition which would not go too far one way or the other.'' 
Difficulties having arisen as to the construction of the definition of 
agriculturist an attempt was made in the Bill of 1881 to recast 
S. 75 of this Act, (which gives the Local Government a power 

(1) Gangaram v. Punamchand, (1896) 21 Born,, 822 (Farran C. J. ar.d 
Fulton J.). 

{2) Per Lord Denman C. J. quoted in Uda Begam v. Imam Uddin, 2 all 
at p. 86. cj. the following quotation of Sir }'. Dwads cited in the case :, 
" lnterpreta.tioll clauses are by DO means to be strictly construed and COn. 
venienl-e seems likely to lead their being practically disregarded." 

(a) This section was substituted for the originals. 2. by Act Vl of 1805. 
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to m&.ke rules) so as to admit of rules being made, among other 
matters, to define more precisely w~at classes of persons should 
be deemed to be a.gricultul'ists for the purposes of the Act. The 
attempt, however, fa.iled, probably because it was not thought proper 
that such a vital point in an Act passed by the Supreme ~gis· 
latore should be left entirelv in the bands of the Local Government. 
The question as to what cl~sses of persons should or should not be 
classed as agriculturists was also discussed at length in a corres• 
pondence1 between Dr. Pollen and Mr. Hope, the framer of this 
Act; and ha.d the conespond"'nce been published, it is certain 
that it woniJ have thrown much light on the construction 
of the term. 

Analysis :-The definitien notes down two different cla~se~ of 
per.;or.s a~ coming within its sphere. 

(J) In the first class will come a person, 

(1) who by himself or by his servants or tenants 

(2) earns his lirelihood 

(3) wholl~· or principally 

( 4) by agriuu lture, 

(5) which agl'iculture i~ canieJ on within the limits of 
a Ji~trict to which this Ad mAy apply. 

(B) In the seconJ c!ass will come a pmon who (t) ordinarily 
anJ (2) per.;onally (3) engages in agricultural labour 

(4) within the limits to which this .A.ct may apply. 

''Shall be taken to mean a person :"-The word•'person ,. 
orJ.iua.rily includes any company or association cr body o£ 
inli\'iJuals, wh~ther incorporated or not.3 The definition 
mly likewise incluJ3 nn institution, such as a Deva.stban, School 
or m~pensuy which is being maint!\ined with the income derired 
from agricultural sources attached to it. 

(1) So fu as we are aLle to a~certuin it, thie C'lrrespondence baa not 
L&en published auJ we simply find a reference to it in the Proceedin~>e 

of the GO\'Oil!Of·Gcnml'll Council for 18~151 rot. xx.nr, p.li(l. c 

('2) See s. 3, SuL-S, 39 v( Act X of 1~:1~ 1 (General Claue~e Act.) 

a 
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"Who by himself' or by his servants or by his tenants:'' 
.;...The words sm,,znts Ot' tenailts may in pl\rticular cases include 
relatives, friends, or even strangers. In practice we often find that 
a. Joint Hindu family owns large fields and is almost entirely 
maintained by agriculture carried on by its manager. We also meet 
here and there with a case where a man is himself unable to carry 
on his agricultural busine3s for some reason or other, and the 
business is, therefore, carded on for him by his ft·iends. Neither the 
manager in tbe first case, nor the friend in the second case, can 
strictly be called a tenant or servant. And a question may, therefore, 
be asked : can the person for whom the management is undertaken, 
be said to be an agdcnlturist? A reply in the affirmative will not 
be inoonect. 

cc Earns his liveli~ood ":-It ia difficult to ascertain the 
particular 'significance of this phrase in thil definition. This Act is 
evidently intended for the relief of agricultul'ist.debtora ; there would 
thus seem to be no meaning in including· in this definition persons 
who amass great wealth as well from agriculture as fl'Om trade or 
other profession. Viewed in this light, an agricultmi~t would, it 
seems, be a. person whose income from non.a.gricnltnral sources is so 
small that it is not sufficient for his maintenance. Rut in a case where 
the plaintiff, an owner of inam villages, the revenue from which, to· 
gethel' with his income from other sources not agricultural, was greatly 
in excess of the income he derived from ngl'iculture, mol'tgaged the 
inam villages, and thereby reduced the income actually received by 
him from non-agricnltut·al sources to less than the income he derived 
from ngricnlture, held that although his income from the inam 
villages and f~om (lther sources not agricultural might together be 
sufficient for his maintenance, nevertheless the constructi<Jn of 
the definition of agriculturist given in the Act which is quite 
independent of any such question, could not ba aft'tlcted thereby, and 
that he must be deemed to "earn the means of his livelihood" 
principally from agricultnre, and to be an agriculturist within the 
meaning of the Act.1 

(1) Dwarkojirao Baburao v, B.1lcrishna Bhalchandra, (1894) 19 Bom.1 
li6~1 (Sargent, C. J. and Candy, J .). The Italic• are ours, 
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Fot' a hett.er understanding of th~ case we give the facts _anJ cite 
the full judgment of Sargent, C. J., as under:- · 

1'he first }1\aintiff received from the 1\olk pur State a monthly 
peusion of R~. 33 and bis mother Hs. 19, the yearly income 
from that sourc& bdng Us. 6·24. 'l'he plaintiff's mother also 
recehed from another source a sum of rts. 6 per mensem being 
a yearly iucome of lls. 72. The plaintiffs we_re also owners of 
certain villages the revenue of which was considerable; but 
owillg to mortgages on them they only yieldtd to the plaintiff, 
a sum of Us. 333 per mensem. The lower court held that they 
did not eutltheir livtlihood principally ft·om agriculture, their 
income from sources other than· ngriculture being in excess of 
the income derived from that source. The H.igh Court l~.eld 
"The expression earlts !tis liveliltOoll can only mean obtai11s the 
tltta/l.s of 111ai11trtinin,q ltims~lf. At the present moment the 
inam villages, owing to the mortgage on th~m, only contribute 
Hs. 333 per annum towards the plaintiff's Ulaintenance, that 
being the only sum which comes into tht>ir hands from that 
source. Therefore, even if the whole pension from the Kolhapur 
Slate wt>re added to it, still the 1t:eans of pro·ddiog for the 
plaintitf•slirelihood wotild be less than thfLt derired from agri
culture; and, therefore, under t\use circumstances we think 
the.v must be deemeJ at thz time of bringing the 1mit to obtain 
or, in other words, "cam tl1e means of livelilwod" principally 
from o~ricnlture. The fact that the 333, 624 and 72lls. might 
together be sufficient for the plaintiff's maintenance, cannot, 
in our opm10n, affect the construction of the definition of 
"agriculturist 11 which is quite inJependent of any such 
question."" 

It will be noted that the definition, as it goes, leaves tbe poiut, 
whether earning one's li\'elihood will include what is needed for 
the maintenance of his family, open and unJefined. This difficulty 
woulJ nott however, arise if the status of an agriculturist is deter· 
mined by comparing his income from agriculture with that from 
other sources (if any), and by finding if his income from agrioulture 
is greater. · 

u Wholly or principally":-The worJ }lt·iu.cipally has beea 
snl)'!titnteJ fur the word flartiall,'l which stood in the clause before 
the pas.~ing of Act XXI[ of 1882. The change in the word 

• The lllilice are oura, 
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led to important 1·esnlts and contl'ibuted to the passing of a 
few important rnlings whiob. ha.va been already given in a 
preceding note1• 

What are a man's principle earnings for the purposes of 
this definition will have to be decided according to the facts 
of each case. So in the case where a member of a Joint Hindu 
family earns by service or trade (which is his individual concer11) 
more than what may fall to his share if the family income 
from agriculture be divided, the question of deciding whether 
he is an agriculturist or not will be very much nice for 
determination. 

11 By agriculture":-The term agriculture is not defined, 
However, as explained in the English Di..:tiona.ries, it ordinarily means, 
the art or science of cultivation of the ground, especially, with 
the plough, in fields or in large quantities, iucluding the prepara
tion of the soil, the planting of seeds, the raising and harvesting of 
crops. It may also include the rearing, feeding and management of 
livestock.3 

In The Board of Agriculture Act3 "agriculture'' is said 
to include "horticulture'' (s. 12). In The Small HolJings Act,' 
"agriculture'' and "cultivation" are said to include horticulture 
and the ~se of land for purpoSI) of husbandry, inclusive of the 
keeping or breeding of livestock, poultry, or bees, and the growth 
of fruit, vegetables and the like· ( s. 20 ).5 It is doubtful, how· 
ever, if this definition can be followed here in all its details, A 
per!!on who owns salt-works and manufactures salt will not lo 
an agriculturist. Agricultural produce will generally include 
vegetables, cotton, grain, grass, fruits and flowers. But it is 
difficult to say whether it would include these productions aftet· 
they change their natural form by any process or improYement 

<1) Vide the heading :-Change of law pendtnte Ute, on p. 1~. 

(2) See the term defined in Webster aud Annandale. 

(3) (1889), 59 & 53 v. c. so. 
- (4) (1892), 55 & 56 v. c, 31. 

(5) Stroud's Judieial Dietionary. 
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made upon them ; e, g. ginned cotton, or spindles of thread, 
Sour of grain, grass mattresses, sugar, or preserve of fruit, and 
flower garlands or flower scents will not be calleJ agricultural 
produce. This qu~stion would arise in determining the income 
of the person who prepares or manufactures any of these things 
by working UJX>D any kind of agrcultural produce got by him 
by agriculture carried on by himself. · 

" Carried on within the limits ":-So if a pe1-son, resi· 
Jing at Poona, oarrie1 on agriculture wholl~· or principa.ll1 at 
places where the Act does not extend, he wiil not cou:e under . 
this definition. 

" To which this Act may for the time being extend":
The whole of this Act is ex.tended to the four specified districts only. 
But some provh;ions of the Act apply to other .districts; while some 
apply to the whole of British India. lf the words'' tJ,is Act" were to 
be consb'ued as inclttding any portion of the Act, then a11 agriculturist 
residing at Calcutta to which a portion of the Act is extended, will 
come :nder the definition, which is evidently absurd. If, on the other 
hand, the words "tlu's Act " were to mean the whole Cif it, then 
a person carrying ou 11griculture at any place in the Bombay 
rr<'siJency (ex.cluding of course the four districu, in which the Act 
has a full op~ration) would not full under this sectio11 er~n if 
a portion t~f the Act were extended to it ; ~o construe the words tl1i1 
Ad in either wa~-. the al"~Surdity is inGritable. 

Hl!re it may he noted, that when the first exterusion under this Act 
(s. 20) was made by the Local Government in 1~02, the Government 
were careful to extends. 2 also. 1t cannot be supposed that s. 2 was 
extendeJ simply to ex plaiD the meaning of the word agricultnri5t 
appeari11g in s. 20; because we see that the Legislature in passing 
Act XYU of 1879 did not ex.tend this defining section alcng with 
ss. 1 t and !IG to the whole of Britt;;h India to explain the word 
ngtioulnui.5t appearing in those sections. In determining, there· 
fore. whether tMs Act is to be deemed to hate been ex.tenJed to 

any pa.rLicular place for the purposes of this Jefining section, it 
seems, H w·ill have to be co~ai•lereJ, "·betber tld1 dqini119 mtion 
itsilf ii utEnJed to that }llace. 
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It was, however, held in a -easel that -the operation of· s. ! 
is within the Act itself and there ·alone, being such that where vel' 
the word agriculturist occurs the definition given may be sub· 
stituted for it. The sections in which this word is used 
have a. wider. or narrower local opet·ation; the defining section 
determines only in what sense they are to be understood apart 
from the notion of locality. It follows. that the ·word agri· 
cultnrist in s. 11 means one according to the definition in s. 2 
although the latter section is not declared to extend to the whole 
of British I.udia. 

This was a case decided under the section as it stood before 
the Amending Act of 1895 was passed. Tbe wording of the old 
section on this point was clear enough; the case can thus throw 
no light upon the present question. Under these circumstances, 
it seems, we must conclude that an agriculturist, in order to 
fall undet· this definition, must be carrying on his business at a 
place where this section applies.s 

" Or who ordinarily engages personally in agricultural 
labour":-This provision is independent of the provision that pro· 
cedes it. So a man who ordinarily engages personally in agricultural 
labour wm·· be cons ide rod an agriculturist irrespective of the 
consideration whether he earns Lis livelihood principally fron1 
agricult•ue or not. Here too, it is not clear how to determine 
the status of those who are by reason of close relationship or other 
wise solely dependent upon such a person for their support and 
maintenance. 

There is nothing in the definition which requires that a man in 
order to come under this definition must cultivate his own land o1· 
must ewn any land at all. The class of people, contemplated by the 
last words of the clause> seems to include persons who are labourers, 
servants or tenants. In the case of a servant, his master may, at his 
option, engage him in agricultural labour at one time, and in 

(1) Tulsidaa v. Virbasapa1 (1880) 4 Bom., 6241 (West J,). See also Puru· 
abottam y, Bbavanji, (1880) 4: Bam., 360, post, 

(2) or where any pruyi2ion of thia Act, other than 1ection1 11 11, 
56, 602 and 62~ is made a~plic11ble, 
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non-agricultural labour at another. In such a case the Court 
concerned will have to see whether the person is ordin!l.rily 
engaged in agricultural labour within the specified limits. The word 
ordinarily a.s used here is most significant. In the absence cf tho 
word, one could have contenieutly kept aside his usual avocations 
for a time and temporarily assumed the character of an ngriculturist 
for the purposes of the Act. So in a case where the defendants 
were, within a few months of the insLitntion of the suH, acting as 
traders, it was held that a man must have gained his livelihood by 
fanning for at least one full agricultm·<ll season to have acquired 
the condition of an agriculturist under the Act. The status of 
agriculturist and of tradet· is not to be taken up and laid momen· 
tarily aside in orde1· lo embamss a Creditor.1 

Explanation (a) :-An agriculturist who, without 
any intention of changing his status as such, temporarily 
ceases to earn his livelihood by agriculture or to engage 
personally in agricultural labour as aforesaid, or who 
is prevented from so earning his livelihood or engaging 
in agriculture by age or bodily infirmity or by necessary 
absence in the Military service of Her :Majesty, does 
not thereby cease to be an agriculturist within this 
difinition. 

Comment~ry. 

A man, who is not an a.gricnlturist at a time when his 
status as an agriculturist comes iuto question, will neverthe· 
less be deemed to be an agriculturist under this e"Splanation 
in two cases : (a) where hE>, being an agriculturist, ceases to be so 
only for a 11hort time; (b) where he, being ordinarily an agri· 
cultnrist, is prevented from continuing to be so by reasoD of age, 
bodily infirmity &c. 

(b) An assignee of Government assessment or a 
mortgagee is not as such an agriculturist within this 
definition. 

{1) 'l't~leidu Dhunii v. Virbaeara1 (1~8iJ) 4 Bom.1 6·~i (Weet J.). 
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Commentary. 
" A mortgagee is not as such an agriculturist ":-The 

word "mortgagee" seems to include a mortgagee with possession. 
If, however, any person irrespect\ ve of his position as a mortgagee falls 
within the tlefinition, or if even as a possessory-mortgagee he 
ordinarily engages personally iu ogl'icultural labour as aforesaid, 
ho wonlLI, it is clear, come under the definition. 

2nd.-In Chapters II, III, IV and VI, and in 
Section 69, the term "Agriculturist," when used with 
reference to any suit or proceeding, shall include a 
person who, when any part of the liability which forms 
the subject of that suit or proceeding was incurred, 
was an agriculturist within the meaning of that word 
as then defined by law. 

3rd.-An agriculturist shall be deemed to reside 
where he earns his livelihood by agriculture or per~ 
:sonally engages in agricultural labour as aforesaid. 

The term agriculturist :-Before tha amendment of 1895, 
the term had reference to an agriculturist residing within any of 
the four di3tl'icts only and not to one residing in any other 
distt'ict .1 The word would now seem to refer to an agriculturist 
residing in any part of the Bombay Presidency ex:cept Aden and 
the city c.f Bombay. , 

"Proceeding."-Thls word2 ordinarily includes all proceedings 
in any suit ft·om the date of its institution upto the date of 
its disposal, including proceedings in appeal or in execution. 

~~Shall include a person":-The D. A. R. Act, as amended 
by Act :XXII of 1882, applies as well to perS<>ns who were 

' (1) Purushottam Lalbhai v. Bhavanji Partab, (1880) 4 Bom,, 300, 
(Westropp C. J., and Melvill j.) j see the case referred to under 1. 11. 

. (:!)forth~ meaui11g o£ this word, see 15 Cal., 107; 3 Cal., CZ·~ (F. D.) 1 
6 l3. U, C.: Hi& ; 15 Cal., 3o7 i altlo 16 Cal, 267 (F. B. ). 
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agriculturists when the liability in the suit was incurred, as to 
those who were so when the suit was institutod.1 

As then defined by law :-If a man when he incurred his 
liability was not an agriculturist within the meaning of that word 
as then defined by law, because the Act did not then extend to the 
place where be carried on his agriculture, be will not probably 
come under this rule if it is strictly construed. The definition of the 
term agriculturist has undergone some important changes, as will be 
clear from the following :-

0/d Law. 
Act XVII of 1879 enacted :-

'' Agriculturist " means a. person who earns his livelihood wholly 
or principally by agriculture carried on within the limits of 
the said districts;' and eve\'Y agriculturist shall be deemed 
to reside where he so earns his livelihood. 

Act XXIII of 1881 enacted :-
" Agiiculturiet '' means a. person who, when or after incurring any 

liability, the subject of any proceeding under the Act, by 
himself, his servants or tenants, earned or enrns his livelihood, 
wholly OI' partially by agriculture carried on \Vithin the 
limits of the said districts. A. cultivator who has temporarily 
ceased to earn his livelihood in manner aforesaid, without any 
intention of changing his status as such, does not thereby 
cease to be an agriculturist within this definition. An a&ignee 
of Government asse~sment, or a mortgagee is not as such an 
agticultutist within this definition. 

Act XXII of 1882 enacted :-
hi -" Agriculturist" shall be taken to mean a person who by 

himself 1 his servants or tenauts, earns his livelihood wholly or 
priucip(llly by agriculture carried on within the limits of tbti 
said' district~ or who ordinarily engages perscnally in agri· 
cultural labour within thoee limits, 

E:t]Jltowtiou.-(a) An agriculturi&t who, \vithout any Intention 
of chan~;;1ng his etatua as l!Ucb, temporarily ceases to earn his 
lhelihood or to engage per8onally in aglicttltnral labour a8 
aforesaid, does not thereby cease to be an agriculturist within 
thie J~finition. 

(1) Uanu v. Krishua1UbLat,l886 P, J.lJ9. (&r~:;-ent, C. J. and Birtl"·ood, J.). 
• Poona1 Satar~, .Ahn1eunagar and Sbvlapur, 

' 
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(b) An assignee of Government assessment or a mortgagee is· not 
as such an agriculturist within this definition, 

2nd •. In Chapters II, 1111 IV, and VI, and ins, 69
1 

the tum agri. 
cult.uriet when used with reference to any suit or proceeding 
shall be deemed to include al~o a person who, when any 
liability incurred by him and fo1ming the subject or P'rt of the 
subject of that suit or proceeding was so incurred, wns an 
agriculturist as defined in tht~ first rule, 

Change of status at different stages. 
A party may be an agriculturist only 

(a) when the li!\bility was incurred but not afterwards, 
(b) when the cause of action arose , , 
(c) when the snit .was instituted , , 

A party may become an agriculturist, 
(d) at any of the above stages but not before, 
(e) at the hearing of the snit , 
(f) when the darkhast was filed , 
(g) in course of the execution· proceedings but not before. 

In all these cases different considerations would arise as shown 
below:- · 

(a) Be will be deemed to be an agriculturist only in J'efm·· 
ence to suits or proceedings under chapters II, III, IV and Vl 
or under s. 69, (vide s. 2, rule 2nd). 

(b) He will be considered an agl'iculturist only for the purposes 
of limitation under s. 72.1 

(c) If a party loses his personal character pending the suit, 
he must lose the benefit thereof. This rule may, however, sometimes 
be found hard in practice. When the preliminary poiot of status 
is once determined, the Court will be disinclined to allow it to be 
reopened now and then. There is no direct authority under 
the Act on the point. The only cases which approach this question 
deal specifically with the change of status as constituted by a change 
of law pendente lite and not with change of status de facto irrespective 
of anv chaD<Ye of law. Although the Court is bound to take notice 

.. 0 

of a. change in law pen~ng snit, still it may be argued the court 
is not equally bound to take notice of any change of status 

(1) A. per~oQ falling under this clasa may in oertaia case11 fall und~r 
<:laas (a) aleo, 
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(brought about by change in his personal circumstances) or a 
party in course of the suit after it bas once come to any determin .. 
ation on the point. Otherwise this plea of change of status might 
be raised at every hearing, and adjournments asked for to produce 
fresh evidence to prove the change till the day on which the judgment 
is to be given. However this may be, the principle enunciated 
by the reported cases is general and according to it a change of 
status would deprive the party, who Wa.'!, an agriculturist when the suit 
was instituted, of the benefits attached to such status, and he will 
not be considered an agriculturist when the decree is to be passed.t 

(d) If a party becomes in fact a bona fule agriculturist at any 
of the stages a, b or c, he willt·eap the advantages to which he may 
be entitled unJer the Act although he was never an agriculturist 
before. The dictum,2 that a man must have gained his livelihood 
by farming for at least one full agricultural season to have acquired 
the condition of an agriculturist, is not, it is subrnitood, to be taken 
as laying down any hard and fast t·ule of universal application. 

(e) It is difficult to see how an acquisition by a party of the 
status of an agriculturist at the hearing is to affect proceedings 
alr<'ady begun; and if such an acquisition creates any l'ights in 
favol'lr of the party it is equally difficult to say how those rights 
are to be enforced. To take a concrete instance, if a party to a 
suit a.cquires the status of an agriculturist on the last d~y of 
hearing, various doubts would al'ise asto how the law is to bG 
applied to such a case. But it may be argued that if a party haii to 
lose his vested rights if he loses Ius status pending a suit, why should 
be not acquire new rights which did not originally belong to him 
by the acquisition of the status of an agriculturist in course of the 
suit. That he should so acquire the rights seems to he in consonance 
with the rulings of our High Uourt. So in a case where the 
plaintiff was an agl'icult'lrist at the time the suit came on for 
hearing, /,eld that there was no objection to the suit being hearJ and 
determiueJ under the Act.3 Moreovet·, in the caiie noted below,' 

(I) s .. e the •emarks of w~st j. iu Padgaya Som~helti '· Baji
1 

{1887} 
11 B.Hu., 469. Coml'ar!l also Hula 2ud1 s. 2. 

(:!) l'uleid,s Dbu~tji '· Viruasapa, (1880) 4 B\lm.
1
6U, (West J.). 

(3) Kondi v. GuuJa, 1 '182 P. J. 156. (lldrillaud Naua~bai, JJ.}. 
( 4) PM;lg ·~·a v. &ji, (1887) 11 BJm., H9.; if. alto Rumhh11t v. 

LUUI.tlt\ll1 a Bum,1 G30. 
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W es~ J. remarked that:-" It would be hard to say that a man 
suing as son of A. B. ooulJ continue the suit in that ch!J.racter after 
his adoption by C. D ; and as a right may be lost so it rua.y be 
gained pendente lite by the acquisition of a particular. status with 
reference to the object of the suit." 

(f ~·g) If a party becomes an agrioultnrist at the time the 
Qpplication for ex.ecution is presented or if he becomes an agri· 
culturist during the oonrse of execution-proceedings the case 
becomes analogous to (d) & (e) and the remarks therein would 
equally apply. 

Before s. 73 was repealed, the law did not allow the reopening 
of the question of the status of an agriculturist in execution· 
proceedings. But as the section is no longer law, the rulings,t 
under that section would · not of course aft'ect the consideration 
of the question. It is again to be noted that a party may not be 
earning his livelihood by agriculture or engaging in agricultural 
labour at any of the stages (a) to (g) and yet he will be considered 
an agriculturist for the purposes of the Act, if he falls under 
explanation (a). 

The privileges of an agriculturist are persona12 :
An assignment by an agriculturist mortgagor of his equity 
of redemption to a non·agricultm·ist will not confer on the latter 
the personal privileges of the former under this Act. But 
the assignee of an agriculturist mortgagor being himself an agri
culturist is entitled to the benefit of ss. 12 to 14,3 Moreover, 
it seems, an agricnltntist assignee would reap the benefit of the Act, 
even though his assignor was a non·agriculturist; (Quare). 

(1) Compare cases in 1896, P. J. 342,1887 P. J. 38, 1887 P. J. 77. 

(2) llaja.ram v. Lakshmau 1882 P. J. 424 (Sargent, C. J. and Nana
bbai, J.). Cj. Amichand v. Kanu, 1884, P. J. 203, and Dnyanu v. A.ppa 1 
1893, P. J. 2711 citt~d under s. 12 infra. 

Compare also Mahalau. v. Kusaji, (1893) 18 Bom., 739, where the plain till 
was considered an agriculturist because her husband and son were 80. 

(3) Dnyanu v. A.ppa, 1893 P. J. 271. (West and Nanabhai, JJ.), Vide 
also Shripat v. Sitarn, 1887, P. J. 296, ar.d A.oaji Waghuji v. Bapuchand 
~ethiraw, (1883) 7 BJm., 520 cited under S. 3 sub·clause (z). · 
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However an assignment of the above nature will evidently 
be watched with great scrutiny ;1 and where the Court is not satis· 
fled as to the bona fi(les of the assignmen~ it will, it seems, go behind 
i4 and proceed with the suit as if the assignee was a non-agriculturist.-

Where a. pm·chas3 is made benami and a Fuit is brought by 
the benatnidar in order that the real purchaser may escape the 
consequence to which he would be liable if he purchased 
anu sold in his own name, the Court will look behind the record 
to see who the real pUl'charser is. A bena.mida.r may maintain a 
snit in his own name, but the Court will put the defendant in the 
same position as if the real were the actual plaintiff. 

One Dagdu, an agriculturis~ purchased certain land benami 
for Kelkar a non-agriculturist, a11d brought a suit for redemption 
under the provisions of the D. A. R. A:ct. Under the notification 
of the Government of India, No. 2092, dat..ed the 29th July, 
1881, the r~~es in case of suits by agriculturist for redemptbn were 
remitted, and the plaintiff, thet·efore, paid no stamp duty on the 
plaint. Ilel£l that Dagdu might maintain the suit in his own 
name, but must pay the usual stamp fees, and that the suit should 
proceed as an ordinary suit as though Kelkat· was the nominal as 
well as the real plaintiff.s 

In a. suit for redemption by •the assignee of au agricultul'ist 
mortgagor the District Judge dismissed the plaintiff's suit on ·the 
ground that the assignment was not made bona fide, as he· consider
ed the adlllitted consideration to be inadequate, field that the issue 
diJ not properly arise in the suit against the mortgagee.s 

Sometimes others can share the benefit of the pri· 
vilege :-The owuer of part of the equity of rellemption has a right 
to redeem the whole of the mortgaged property oo paying tha whole 
of the mot·tgage·debt, and where be does so on the terms of thi~ 

Act, the othet· sharer~ in the equity of redemption, though not ngri
culturists, are entitled to get the benefit thereof.• 

(1) But ~oe Tukaratu v. Bahirao, 1888 P. J., 7. cited poat. 
(:?) Dngdu v. Balrant U. Natu, (I89i) 22 Born., 8:!0 (Farran, C. J., aml 

CanJ.y, J.). · 
(3) Tukaram v. B<~.hirao, 1888, P. J., j, (BirdiVood aud Paraoua JJ.). 
(4) Gul.aiJpuri v. Paodurang, lSSG P. J. li!1 (Wt"st and :Sr.naiJhai JJ.) · 

rtfemd to 10 Z'J Bom., 820. ' 1 



30 S. 2, The rights.and liabilities under the Act, 

So also in the case noted below the Court remarked that a. 
n~n-agrioultari.st plaintiff might nuder certain circumstances reap 
a considerable portion of the advantage derived from the suit, a 
result which the D. A. R. Act contemplates in some instances,l 

Whether an agriculturist is bound to follow the pro· 
cedure laid down by this Act :-When a provibion is intended 
for the benefit of a particular class of persons one would naturally 
think, it is at the option of a. person of such class to claim the benefit 
of the provision. This Act is, however, so framed that in some cases 
the a.gricultnris~ if he once becomes a party to any suit or proceeding 
falling under this Act, is not allowed an option to see whether the pro· 
visions of the Act should or should not be applied to the suit ot' 
proceeding. The duty imposed upon the Court by the Act is imperat
ive; and it is not at the invitation of any party to a. cause that the 
Court has to perform that d·uty. The duty of the Court is iruperatiYe, 
so much so that according to the 4th para. of s. 12 even when 
the amount of the claim is admitted, the Court has to satisfy itself 
that tlle admission is genuine.3 So also in cases where the 
agriculturist party is the sowka.r, or creditor of a. non-agriculturist 
debtor, he may not be interested in submitting to the procedure of 
Conciliatiou and the like; and yet, as Chapter VI stands, the 
provisions would apply, nnJ would thus go to serve the cause of a 
non-agriculturist even to ihe detriment of the agriculturist party, 
Sometimes an indebted agriculturist may be interested in posing 
himself as non-agriculturist, for instance in order to plcau the bat' 
of limitation. . But the Act would apply to him if the other party 
alleges and proves that he (the debtor) is t·eally an agriculturist, 
So when a matter in dispute becomes the subject of any suit or 
proceeding under the Act, it being not the agriculturist but the 
Court th&t ha~ io apply the law to the facts of the case, the option 
of the former will not affect the jurisdiction of the latter, But oat 
of Conr~ of course, the parties will, it seems, be at liberty to £nally 
settle their claims in any way they like, and in thus settling they are 

(1) S. 3 Clauses (y) and (z) ss. 1'2 and 13, and Cbapter VI may be cited 
as such instances. Dagt1u v. Balvant, (1897) 22 Bom., 820. (Farran, C. J., 
and Candy, J.). 

(2) See the remarks of Chandavarkar J. in Patlu v. Naru, (1905) 
I Bom. L. R., 688. 
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not hound by any of the provisions of the Act.1 Thus in a case 
a childless Hindu widow, having succeeded to the estate of ber 
fa.ther-in·law, sold a. portion of it in order to pay off his debts. The 
estate was situate in a. district in the Presidency of Bombay subject 
to the D. A. R. Act. The plaintiff, as reversioner, sued for a. decla· 
ration that the sale was voH beyond the life-time of the \'\idow. 
Both the lower Courts made the declaration prayed for by the 
plaintiff, on the ground that there was no necessity for the sale, as the 
widow might have availed herself of the provisions of the D. A. R. 
Act. On appeal by the defendant to the High Court, l~t:ld, reversing 
the T..~ower Court's decree, that the sale by the widow should be 
upheld, that she was not bound to avail herself of the relief afforded 
by the D. A. H. Act any more than tho provi8ions of the limitation, 
and that the moral obligation, which rested upon her, to pay the debt 
of hot· father-iu-law justified the sa1e.3 

The plea of Status :-The Comt must enquire fully into an 
allegation by the defendant in a suit brought by an allege~ agriw 
culturist, that the plaintiff is not an agriculturist, and if it refuses to 
do so, the High Court will interfere under its extraordinary juris
diation.3 This p1ea can be raised by ouy of the parties to the suit. 
Quare-can it be raised for the first time in appeal ?4 

Where in a previous suit., defendant had raised the question of 
status as agriculturist and the case was decided and in a later ~uit 
he pleaded the same status, lwlcl that the matter in i_,sue in the two 
suit:; was not the same within the meaning of s. 13 of the Ch·il 
P. UoJe. In the first suit the question was whether the defendant 
was au agriculturist at the ~ate of the suit, the question now is 
whether he is :;o at the date of this suit; during the intcn·a.l the 
sLa.tus way have changed.6 

(1) Cf Mohan v. Tukaram, (1895) 21 Bom., 63. (Farran, C. J, and 
Parsons, J. ). 

{~) Bhao.o Babaji v .. GoptlhA .hlabipati, (18813) 11 Born., ~25 (~rgent, C:. J, 
and l'l~nMbha1, J.) ln thte Cd::oe, It SOOMIS, the sale wae made lD satisfaction of a 
pre,·i\lua mortg:~.~e ; e.nd if accounts would have been taken under this Act 
the sale would han~ been unnecessary. The ~acts are not very clear, 

.(3) llnr~.v. Sitaram, 188::?, P. J., 1:1 (~le. viii z.nd Kemball, JJ.) g: Jivaji 
,·,1\aka, 181:'3 r. J. 9. 

( 4) Sre Jau1rdan v • .\uanll~, lS~h\l', J. ~'JG. undtr s. tt}. 

\:•) Vishwaualu varuJ v. Dala ~iu Tukaram1 18S9 P. J. ~!:.1, 
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Not Barred by Admission :-The mere fact that the de
fendant described himself in the instrument on which the suit was 
brought as a b·ader wou!J no~ of itself, estop him from pleading at 
the trial that he was an agriculturist and entitled to the protection 
of this Act. There must be . evidence to show tha~ by describing 
himself as a trader, he represented himself as a trader, and intended 
that that t·epresentation should be acted on by the plaintiff.! 

4th. " Money " shaH be deemed to include agri. 
cultural produce, implements and stock. 

5th. " Lease " shall be deemed to include a 
counterpart, Kabuliyat, an undertaking to cultivate or 
occupy, and an agreement to lease. 

6th. " Standing' crops " shall include crops of all 
sorts attached to the soil, and leaves, flowers, and fruits 
upon, and juice in, trees and shrubs. 

[a] 2 A. Jagirdars, &c., to be deemed 
Subordinate Judges :-Every jagirdar and other 
authority invested with powers under Bombay Regu
lation XIII of 1830 and Act XV of 1840 shall, for the 
purposes of this Act, be deemed to be a Subordinate 
Judge of such class as the Local Government may 
from time to time direct. 

(1) Ka.dappaa, v. Martilnda1 {1892) 17 Bom., 227. (Sargent, C. J. and 
DirdiVood J.). Sees. 115, Indian Evidence Act. 

(a) Section 2 A was inserted by Act XXII of 1882, s. 4. 
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On the Hearzizg of certain Stu~s by 
Subordinate Judges. 

33 

3· Application of this Chapter:-The provisions 
of this chapter shall apply to:-

. (a) Suits for an account, [a] whatever be the 
amount or value of the subject matter thereof, [a] 
instituted (b] by an agriculturist in the Court of a 
Subordinate Judge under the provisions hereinafter 
contained, and 

(b) Suits of the descriptions next hereinafter 
mentioned, [c] 

(1) when such &uits are heard· by Subordinate 
Judges of the first class and the subject. 
matter thereof does not exceed in amount or 
value five hundred rupees, or 

(2) when such suits are heard by Subordinate 
Judges of the second class and the subject· 
matter thereof does not exceed in amount 
or value one hundred rupees, or 

(3) when such suits are heard by Subordinate 
Judges of the second class and the subject· 
mattert thereof exceeds one hundred rupees, 
but does not exceed five hundred rupees, in 
amount or value, and the parties to the suits 
agree that such pro\'isions shall apply thereto. 

(a-a) ·n~e words \fere iullt'rleJ by Act XXII of 1882, a. 5. 

{b) & (c) Worde repealed hy Act XYI of 1895 are omitted. 

6 
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The descriptions of suits referred to in clause (b) 
are the following, namely:-: 

(w) suits for the recovery of money alleged to 
be due to the plaintiff-

on account of money lent or advanced to, 
or paid for, the defendant, or 

as the price of goods sold, or 

on an account stated between the plaintiff 
and defendant, or 

on a written or unwritten engagement 
for .the payment of money not herein
before provided for ; 

(.-r) suits for recovery of money due on contracts 
other than the above and suits for rent or 
for moveable property, or for the value of 
such property, or for damages ; and 

(y) suits for foreclosure or for the possession of 
mortgaged property, or for sale of such 
property, or for foreclosure and [a] sale, 
when the defendant, or any one of the 
defendants, (b] is an agriculturist; and 

(z) suits for the redemption of mortgaged 
property when the plaintiff, or, where there 
are several plaintiffs, any one of the 
plaintiffs, is an agriculturist. 

Old Law. 
The words f~om clause (a) repealed by Act XVI of 1895 are:-

(a) "And" was substituted for" or" by Act XXIII of 1886, a. 5. 
(b) The words repea.leJ by Act XXlll of 1881 are omitted. 
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'I'.;}; tY~" 

"oo or after tha drat day of November, 1879 ;" \ <11o0
18 o1 

1.\ .}:J 't: llf· 
The words from clause (b) repealed by Act XVto( tS~arJ!+-o ~· 

.. \.: v4 • 
''and instituted on or after tbe same date." ~ t 

'',-~~:::~:-;: 

The words from clause (y) repealed by Aot XXIII of 
1881 a.re :-

"not being merely a surety for the principal debtor,'' 

N.B.-Foot·notes to the section itself will indicate the insertions 
and substitutions. 

Commentary. 
Application of this Chapter :-This Chapter, in respect of 

some of its provisions, is not limited in its application to suits brought 
by or against agriculturists only. Clauses (w) and (x} of s. 3 apply 
to suits between parties whether agriculturists or not ;1 and even 
clauses (y) and (z) will apply to non.agriculturt.,t parties when they 
are joined in suits with agriculturists. 

Etcept suits for account, this Chapter is limited in its application 
to snits fo1· sums not ex.ce~ding B.s. 500 or 100 according to the 
class of the Court in which the suit is instituted. This Chapter 
applies to suits before Subordinate Judge• only ; and so it has been 
held that s. 3 has no application to ca11es heard by A~aistant 
Judges.3 The applicl\tion of this Chapter is restricted to suits falling 
under s. 3 only.8 

~'or l'emissions of Court-fees and process-fees in suits under this 
Chapter, sM notifications 4 on the subject in Part II of this book. 

Clause (a)-" Under the provisions hereinafter contain· 
ed":-These word~ seem to refer to ss.l5D. and 16, becal!Se there are 
no other sections in this Act which relate to suit.s for account. l,f suits 

(1) Ganesb Kri.ibnaji '· Krishnaji, (1889) 14 Bom., 3871 (Scott and 
Candy, JJ.); 11ee also 4 Bom., at p. 628. 

(:.?) llahadji v. Ramchandra, 1885 P. J. 1591 (Sargent, C. J. and 
BirdwooJ, J.). 

(:!} Vide the first para of e. 3. 

( 4) For reference to tbellt noti1icationa aee p. 5, C71tf, 
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under ss. 15D. and 16 will thus be governed by this Chapter, it will 
follow that by virtue of s. 10 no appeal will lie from decrees or 
orders passed in such suits so far as they declare the account 
between the parties concerned. But it is clear that when in the 
same snits decrees for redemption or for payment by instalments 
are passed under sections 15D and 17, such decrees will not be 
affected by s. 10. 

Cl. (b). The pecuniary jurisdiction:-Cl. (a) gives Sub-Judges 
power to try suits for accounts, irrespective of their amount or value, 
under this Act; while cl. (b) restricts the application of this Chapterl 
to suits not exceeding Rs. 500 at the most, tried by Subordinate 
Judges competent under sub-clauses 1 to 3 of the same. So when 
the valuation of a suit ex.ceeds the jurisdiction of the Court as given 
by this clause the effect w~ll be that the provisions of this Chapter 
will not apply to it. Particularly with respect to suits falling 
under sub-clause (w), a Court may be ousted of its jurisdiction 
under this Chapter in two ways; 1st, when the valuation of the 
suit as instituted in a Sub.J ndge's Court ex.ceeds the pecuniary 
limits given in clause (b). In this case the suit will have to be 
tried as falling under the ordinary jurisdiction of the Comt; 2ndly, 
when the amount or value of the subject-matter does not e~ceed 
Rs. 10 the suit will generally be tried by the Village·Munsif 
[if any such has been appointed under the provisions of this 
Act.] 

Under sub-clause 3, the Court derives jurisdiction by reason 
of consent of parties. The section does not say in what form the 
consent is to be taken, In practice it is generally taken in the 
form of a purshis2 and not orally. If a. party or his pleader 
once gives such consent, it can not be withdrawn after the 
hearing has begun, and the suit has proceeded on the footing 
of snob consent.3 The sub-clause is so worded that there is 
room t.o believe that the consent will not be assumed from mere 

{1) See Tnlsidns v. YirbaRapa, (1880) 4 Bom., 624. (West J.). 
(2) Cf. s. 20, Presidency Small Cause Courts Act. 

(3) Ropcband v. Il:\lvant ~arayan, (1887) 11 Born., 591 (West an<l 
Birdwood, JJ.). 
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acquiescence. When the parties do not agree· that the provisions 
of Chapter II should apply to the case, an appeo.l would lie from the 
decision of the Snb.J udge,t 

Jurisdiction assumed through honest misinformation 
as to value :-An application of Chapter ll of the D. A. R. Act by 
o. Subordinatt Judge, which would have been illegal and wrong if 
the Subordinate Judge had known that the subject-matter of the suit 
was of greater value than Rs.IOO, may be sustained if he was led into 
applying it by honest misinformatiou. The original proceeding being 
thus justified, a Special Judge bas jurisdiction to revise it, and, if 
necessa.ry, to order a new trial. Where jurisdiction depends opou 
particular facts stated, the proceeding will not be null through a 
mere error in stating fa.cts so as to found the jurisdiction, though 
they will be voided probably by fraud or at any rate will be 
voidable against him who has practised it,! 

The valuation of a suit for redemption :-It may be 
a question whether the valuation of a suit for jurisdictional 
purposes ongbt to be governed by any rules of an arbitrary kind 
for regulating Court-fees and the like. The Court Fees Act 
no doubt says that in a. suit for redemption the amount originally 
advanced shall for the purposes of the Act determine the valuation 
of the suit. But the proper valuation of a suit for redemption 
is the amount remaining due on the mortgage or claimed on it 
by the mortgagee.8 It is that amount aad the right connected 
with it which is the usual subject of conteution in a mortgage 
suit. '' TLe rules laid down in the Court Fees Act are not to 
be taken as necessarily a guide in determining the value of 
the subject-matter of a suit for purposes of jurisdiction," (Ptr 
Bjrdwood J.)3 

(1) ~ladhurao Ekuath v.llaoji, 1885 P. J. 150, (Sargent, C. J. and 
Bird\\·ood, J.). 

(:!) Kondajce Babaji v. A.oau, (1883) 7 Bom., 4-iS, (West and Nana· 
bhai, JJ.); P.:uncbandra v •• lanardan, (1889) U &m., 19, {Sa.rgent, C. J. 
and !1\an~\bbai, J.), 

(3) ltupdl4nd Kbemchand v. Bah·ant Narayan, (1887) 11 Bow., 69l 
{W~at and Birdwood, JJ.). 
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Valuation of a redemption-suit where nothing is due on 
the mortgage :-But where in a suit for redemption the mortgage 
debt was satisfied out of the rents and profits and no sum 
remained due on the mortgage, the amount of the original advance 
for the purposes of jurisdiction would determine the valuation; 
and where in such a case the defendants denied the mortgage and 
claimed the property as their own, such denial would not alter the 
character or nature of the subject-matter of the suit. It continued 
after the denial in its original shape so far as the plaintiffs were 
concerned. Nor is the oomplex.ion of it entirely changed because the 
defendants put forward certain grounds of defence which, if well 
founded, must defeat the plaintiff's right to redeem.1 In the case 
from which this remark is taken, Pa·rsons J. observed, "If tne case 
had been one of fir3t impression I should have been inclined to hold 
that the words "mortgaged property" in paras 0J) and (z) of s. 3 
must be construed to mean "admittedly mortgage property;" and 
that the provision of s.lO could not apply to cases where the 
mortgage was denied and the title had to be proved. The point is, 
however, concluded by authority.3 At the same time I must express 
my opinion that an amendment of the Act is necessary, for it i3 not 
right that under an Act passed only to relieve the agricultural 
classes from indebtedness, Sub-Judge of second class should be author
ized to deal with questions which a.ffeoted title to immoveable 
pt·operty and to dispose of them with final effect, on the mere alle
gation of the plaintiff that such property was mortgaged and that the 
amount due on the mortgage at the date of suit was less than 
Rs.l00."3 

Suits referred to in cl. (b) :-include snits for (a) redemption, 
(b) foreclosure or sale and (c) posaession of mortgaged property 
bv the mortgagee as snob, (d) as also suits for money on contracts, 
e~press or implied. 

(1) Amrita v. Naru (1888)1 13 .Bom., 489. (Bird wood and Pa1·sons, JJ.). 
One of the grounds of defence urged in this case was that the defendants 
had made improvements to &•great extent on the mortgaged property. 

(2) Govindsingh v. Kallu,2 All., at p, 780; see also Rupchand Khem· 
cband v. Balvant Narayan, 1l Bom., 591. 

(3) Amir&a Bin Bapuji v. Naru Bin Gopalji Shamji (1888) 13 Bom., 48!11 

(Birdwood and Paraons, JJ,). 
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Where by a written contract the defendant was employed 
to sell the plaintiff's goods upon certain terms and to account for the 
goods or their proceeds when oaUed upon, held, that a. snit calling 
upon the defendant for an account in pul'suance of his undertaking, 
was a suit on the contract and came within the provisioDS of s. 3.1 

Suits falling under clauses (w) and (x) :-The Legislature 
seems to have intended to include in these clauses all claims 
of a pecuniary nature arising out of contracts whether written 
or unwritten) It is difficult to ascet·tain the precise intention 
of the Legislature in sub-dividing such suits nnder c1anses 
(w) and (x). Suits for the recovery of money would fall both 
under clauses (w) or (x). So far as Chapter li is concerned, it is 
immaterial whether such a snit falls under cl. (w) or cl. (x). But 
the distinction between the clauses becomes of immense importance 
when the application of other provisions of the Act comes in 
question. ~,or instance, in a suit for the recovery of money when 
falling under clause (w) [and when the defendant is an agri· 
culturist] the amount of the claim will be determined &ecording to 
the rules in ss. 12, & 13, and the suit will be governed by the 
special Limitation· law in s. 7 2. 1\loreo\'er such snits will have 
to be instituted at the place where the agriculturist-defendant resides, 
either in the Court of a Subordinate Judge or Qf a Village."lfunsif 
a.Qcording to the value of the subject-matter of the snit. Non~ of 
these special provisions would apply to a. suit for the recovery 
of money, when it falls under clause (x). It is to be noted that 
eicept under this Chapter, clause (x) is nowhere specially referred 
to itt this Act. From what appears from a perusal of some of the 
provisions ()f the Act, clause (w) [barring of course suits for the 
prioo ot' goods sold] seems to refer to suits arising out of money 
lending transactions between a creditor and a debtor, wherein 
money is to be recovered for money' spent, lent, or advanced 
to or for the defendant. It would thus include "all suits on bond~, 
"kha.tAs, written acknowledgments and the like, and would exclude 
:iui~ for rent, for damages, &c."a 

(1) Lak~hm11n bin Ramji v. R&mJliarbai, 1897 P •• J. 290 (Farran, C. J, 
and Candy, J.). . 

(2) lt ie doubtful1rhether the word monev as nsed in the aection ie 
w Le undcnlood aocordinc; kl thil deliuition gh·en iu e. ~. Rul!! 4th. 

(;\) for ti•CJ cuuh111ts iu the io\·crl~;'ll c:otuwas read' tLe Statement of 
Obj~~~;ll aud lt~:aeou for •wendio0 1. 7:!. by Act XXIU of 18~6. 
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Clause (w) :- It has been held that a suit to recover money 
spent by the plaintiff on account of the defendant,l or one on 
a bond to secure the payment <lf the price of grain and the interest 
due on a mortgage bond given to secure an old debt,3 would 
fall under cl. ( w ). 

Clause (x) :-A suit for the redemption of a chattle3 nnd a 
suit to recover fees from a client4 would fall under clause (x). 

A suit for emoluments :-A snit by plaintiff to recover his 
share of the emoluments arising out of reading Pt.wans from 
the defendants, held to be a suit for money had and received by 
the defendants for plaintiff's use [the defendant having rightly 
received it from the Temple Committee but being under an implied 
contract tu pay the plaintiff his share J and falling under cl. ( x.) of 
s. 3, and not a snit for damages,s 

A question of title in a suit for rent :-In a suit. to recover 
a sum of Rs. 30 as rent under s. 3, cl. (x.) a second class 
Subordinate Judge incidentally dete1·mined the question of the 
plaintiff's title to tho land for which the rent was claimed. 'fhe 
point then arose, as to whether the decision of t1e snit by the Subordin· 
ate Judge could be appealed aga.inst, or whether it was open to 
revision by the Special Judge under s. 50 of the Act, held that 
although a question of title was incidentally raised and deciJed in 
the case, still by analogy with the decisions nnJer the several Small 
Uause Courts Act...:;, the suit as brought was one properly falling 
under cl. (x) of s. 3. and that no appeal1ay.6 

(1) Gnnesh Krishnaji v. Krishnaji, (1889) 14 Born,, 387, (Scott and 
Candy, JJ.). 

(2) Dipchand v. Kashi, 1881 P. J, 116, (Westropp, C. J. and Pinhey, J.). 

(3) Kashiram 1\lulchand v. Hiranand Surtaram, (1890) 15 Bom., 30, 
(Birdwood and Candy JJ.), 

(4) Rangu v. Kalu1 1885 P. J. 221 (Birdwood and Jardiue, JJ.). 

(5) Shankorbhat v. Raghunathbbat, 18!:12 P, J. 288, (Bayley, .Ag. C. J. 
and Candy, J.); Rangu v. Kalu, 1885 P. J. 221; t·eferred to. 

(6) Sbidhu v. Ganesh, (1891) IG Born., 12~, (Sargent, C. J. and 
Bird wood, J.). 
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A suit to recover revenue or Mamul Judi is not one on 
a written or unwritten engagement :-The word 'engagement' 
refers to a contractual engagement. So a suit for land revenue 
would not fall under this clause; as it is clear that the li'lbility for 
land revenue does not spring from a contractual engagement nor is 
the claim in respect of it one for damages within the meaning of 
sub-section (:!i;).l a suit by an Inamdar of a village to recover 
Mamul Judi, i.e., money due on account of the Deshmukhi allowance 
assessed on land in the village is not a suit for money due on an 
unwritten engagement, or for rent within the meaning of clauses 
(w) or (x), the allowance being in the nature of a tax or cess 
imposeJ on the property.2 

Clauses (y) and (z)-Mortgaged property:-The words 
"mortgaged property" refer to immoveable property only.3 The 
expression is not to Le limited by a technicai consideration of what 
in a. lawyer's point of view constitutes a mortgage. It should be 
read in its ordinary popular sense. Therefore, property given 
for enjoyment till a debt was liquidated from its profits is 
mortgaged property.' ' 

Sale or Mortgage :-There are some transactions which, 
though appearing to be sales, are, in reality, mortgages. To this class 

belon~ cases where there is ostensibly a conveyance with a collateral 
11grccment for repurchase by the vendor on payment of the purchase· 
money within a. stipulated time; and such a. collateral agreement 
may be either introduced into the conveyance itself or may be made 
at a 8nb~e1p1ent period. 

(1) Sheik Ciultun v. Kasbinatb Dapuji, (1901) 25 Bom., 244, s. c. 2 Bom. 
L. n., 7'1l.i, (.Jenkins, C. J. and Batty, J.). 

(:!)Narayan\'. Gang·adhar, 1888, P. J. 283, (Dirdwood and Parsons, JJ.). 
'In this case thel'ourt remarketl that tho word 'rent 1 as usctl in s. 3 muet 

1ucan eowothi11; a;;re~.:d to Le paid iu coo~ideration of lbtl transfer of a 
ti~bt to enjoy immoveable property. 

(:1) 1\ashiram Mulcha11d v. Hiranand Surtaralll1 (1890) 15 Bow., 30, 
(Bird11ood anJ Candy, JJ.). 

(') Rama v. Yeeu, 1891) r. J. ~84, (Farran, C. J, and Fulton, J,), 
Mahipatrao v. Ga!lll•hirmal1 188t~ P. J. Hl, tderred to. 

~ 
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Under these circmnstances, the question whether the transaction 
is a mo1·tgage properly so called or is a sale with a right to repurchtl~e, 
depends upon the special circumstances of each case :-(1) where the 
money paid by the grantee is not a fair price for the absolute purchase 
of the property conveyed to him; (2) where the purchaser was not let 
into immediate possession of the property; (3) where instead of 
Ieceiving the rents for his own benefit, he accounted for them to 
the grantor and only retained the amount of interest ; ( 4) where the 
expence of drafting and preparing the deed is borne by the transferor; 
(5) where there exists a power to the transforee to recover the sum 
named as the pl'ice of the repurchase; (6) where there is a covenant 
for the payment of interest; (i) where the stipulated period of 
repurchase is a very long one. In all these cases the deeJs are to 
be taken as constituting mortgages ;1 these are indeed very important 
criterions for us, and some· Judges have gone the length of holding 
that oral evidence of the acts and conducts of parties, whether con
temporaneous or subsequent, is always admissible in order to show 
that the deed, though ostensibly a conveyance, was in reality intended 
to operate only as a mortgage.2 It is clear that the question how far 
the intention of the mortgagor may be gathered from sources other 
than the document itself, has now, so far as India is concerned teen 
settled by the Privy Council, who obse1·ved :-" Their Lordships do 
not think that oral evidence of intention was admi~sible for the 
purpose of construing tbe deeds or ascertaining the intentio'- of the 
parties. • • . • The case must, therefore, be deciJed on a consiueration 
of the contents of the documents themselves with such extrinsic 
evidence of surrounding circumstances as may be required to show 
in whBt manner the language of the document is 1·elated to existing 
facts."3 For this purpose reference may be made to cognate 

(1) Gour's Transfer of P1·operty A.ct, Y ol. II P• 55G. See obo Patel 
Ranchbod v. Bhikbabhai, 21 Born., 704. 

(2) Preonath v. Madhu Sudan, 25 Cal., 603 (F. B.). Khankar v. A.li Hafez, 
28 Cal., 256. Mahomed v. Nazeer .Ali, :28 Cal., 289. The Calcutt1\ High Court 
ia confirmed in this view of the matter and holds that tbe P. C. decision in 
the case o£ Balkishen Da~, v, Legge cited in the next foot-note, doe~ not 
come in the way of the view. Vide the two cuses in 28 Cal., specially tha 
judgment of Banerji, J. in 28 Cal., 256; and see co11tra 25llad., 7. 

(3) Thllki~hen Das v. Legge, :?2 .All., ]4U, 



Pt. I, p. 43-Add to the Stl.footnote_:-

~lle case of Dattoo v. Ramchaodra1 has been followed in Keahavarao 
v. Raya, 8 Bom. L. R., 289 ( Runel and Batty, JJ, ); to the same eft'ect 
are the rulings in Hanmant v. Govind, 8 Bom. L. R., 283 ( Jenkins, O. 
J. and Aston, J. ) and Abaji v. Luxman, 8 Born, L. R., 553 ( Jenkins, 
C. J. and Beaman, J, ). These decisions have done away with the pro~ 
tective jurisdiction which used to be exercised by our High Court in 
auchcaaea as those of Bakeu v. Govinda, 4 Bom., 594; and the Courts 
are now powcll'less to look into the true nature of a transaction and 
go behind the terms of the deed drawn in respect of th& transactions 
by taking direct oral evidence or indirect evidence of conduct in 
such caees as those of B~t.ksu v. Govinda. 

'!'his view of law is calculated to be detrimental to the interest of 
uneducated and uncalculating masses to be found in large numbers in 
this Prt>~id~ncy. So in the latest case ( Abaji v. I.uxman) on the point 
our learned Chief Justice expressed the hope that 11 there may be 
tt.rly le;:alatioo which will eoable the Courts, at least where an agri
culinriet is concerned to investigate and determine the real nature of 
tb.: tnm•11ction, unfettered by a. 92 of the Evidence Act, and· to 
aw:ml auch relief u the justice of the case may require"· 

ViJe al~o tbe article on the Agriculturists and the Law Courts 
puLli•h~d in No 13 of a Bomhy Law Reporter. 
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Jocuwent:l ex.ecuteJ at or aLout the same time as indicati re of the 
intention of parties.1 Distinction must, however, Le made between 
the admi~~ibility of evidence, to show that a. recital of a fact in 
a. contract is erroneous, and e\'idenoe to ,·ary its terrus.s If it was 
not so, facilities wonid Le afforded for the grossest frauds.' Both 
the Priry Council cases reported in 22 Allahabad and noted below 
were considered Ly a. Dirbion Bench of the same High Court and 
it ws.s held that e~trinsic evidence was not admis5ible fur the purpose 
of !!bowing that a document which purponed to be, and on the face 
(Jf it was, a deed of sale was in reality a deed of gift.4 And a Division 
Bench of the Bombay High Court recently heiJ that where a 
written docarnent is alleged to be ~overned by a contemporaneous 
oral agreement or statement of intention which must be inferred 
from the surrounding circumstances, the Court must be guided by 
s. 92 of the Evidence Act 5 and the Court cannot have recourse to 
those equitable }lrinciples which enable the Court of Chancery to 
give relief in those cases of which Alderson t•. H"hite 6 and LintXJln. 
..,, 1T'1':9M 7 are examx)Ies.s 

If the words of 11. deed are plain and unambiguous, the fact 
that the parties understood it otherwise and acted on such under· 
l"tandlng for a pm·iod of more than forty years cannot affect tbA 
construction of the illstrnmf;lnt"and the eft'ect to be given to it,ll 

In construing a mortgage-deed, the terms of which are of a 
JoulJtful chat-acter, the intention d thtl pa.nies, as deducible from 
tht'ir condud :>.t ihe time of e~ecution and c.;ther contemporaneous 
Jo~Jum~nts executeJ between them, are to be looked to.10 

(1) St>,. :::,Mad., 'i; in tl.ia c~~e the ~2 .!11., P. C. caee is followed an•l 
tb~ Calcutt~ ca£&S alJo\·e refened to are di~aented from. 

(~) Sah Lal Chand \·.ln.ldljit, ~2 All,, :370, (P. C.). 
l::) /biJ, at p. :l7j. 
(-!) 1-'ai~un·nis$& '"· llanif.un-nissa and others, 2i .ill., 612. 
(!1) Bailt.i~heo Das v. L(!:,:ge referred to, 
(l~} (lb~S) 2 DeG. aud J. 98. 
(:') (lsil9) 4 Dl•G. and J, lo. 
(!\) D~ttAJo v. I:amchanJra,{l'.N5)7 Bow, I.. R., 669, (JenkinsiC.J. 

and b<~tty, J.). 

(~l) ~\'rrh Esstera f:ailll'ay r. LorJ flastin!!11, (1900), .! C. 2f'j)· 
foa.,w ... J in~::. ~Lad., 7. ~ • t 

(10) ,l11far llu~~eu r, 11ilonjit Singh, ~1 !11.1 4, 
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Clauses (y) and (z) apply to an agriculturist assignee:
The provisions of these clauses are not limited to an agriculturist , 
who is himself the original mortgagor or mortgagee ; they would 
equally apply to their assignee if he is himself an agriculturist.l And 
the fact that the assignor was a non-agriculturist would not, it 
seems, make any difference, provided the assignment was a bona fole 
and a real transaction. 

Clause (y)-A suit for the possession of mortgaged 
property :-must, in order to fall under this clause, have been 
brought by the mortgagee against the mortgagor as such. A snit 
by a mortgagee to recover possession of the mortgaged property from 
the mortgagor under the terms of a lease accepted by the latter from 
the former does not come under this clause.2 So also a suit based 
on a dispossession of existing possession does not fall under this 
clause. An incidental reference to a mortgage in the plaint does 
not affect the question, when the suit is one to recover possession 
from a. person who is not the mortgagor.3 

Clause (z)-A suit in ejectment :-In a redemption-suit 
governed by the provisions of Uhapter II of the Act, one of the 
defendants was sued merely as a person in possession, held that the 
suit against that defendant was one in ejectment. A suit in ejectment 
is not governed by s. 3, clause (z) and an appeal against the 
decree in such a suit lies to the District Court.4 

4· Certain suits to be instituted in Courts 
of First Class Subordinate Judges :-Where a 
Subordinate Judge of the first class and Subordinate 
Judge of the second class have ordinary jurisdiction in 

(1) Shripati v. Sitaram, 1887 P. J, 2913, (SArgent, C. J. and Nanabbai, J.); 
sea A.nnaji \Yaghuji v. Bapuchand Jethiram, (1883) 7 Bom., 521; Dnyanu y, 

A.ppa, 1893 P. J. 271; cited ante. 

(2) Mulchand v. Raoji, 1883 P. J. 84 {West and Nanabhai, JJ.). 

(3) Krishnaji v. Hari Janu, {1904) 28 Born., 635; s. c. 6 Boru. L R., 
588; (Jenkins, C. J. and Aston, J.); following Mulchand v. Uaoji, supra. 

(4:) Sa.kharam v. Shripati, {1891) 16 Born., 183; A.mrita v. Sara, {1888); 
13 Bom., 4891 distinguished, 
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the same local area, every suit referred to in section 3, 
clause (b), and instituted in such local area shall, if 
the amount or value of the subjectwmatter of such suit 
exceeds one hundred rupees and does not exceed five 
hundred rupees, be instituted in the Court of the 
Subordinate Judge of the first class. 

Commentary. 
The word' instituted' explained :-The plaintiff sued to 

establish his title to, and recover a moiety of a cash allowance payable 
to him from the Mamlatdar's treasury at Satara. The claim was 
valued at Rs. 455-4. The plaint was filed in the Court of the 
:First Clas3 Subordinate Judge at Satara, who transferred it for 
trial to the Joint Sub.Judge of the Sec:md Class. The snit was 
dismissed on appeal on the ground of want of jurisdiction under 
s. 4. Held that the requirements of s. 4 were sufficiently complied 
with by the suit having been filed in the Court of the Subordinate 
Judge of the First Class. The word "instituted" in s. 4 does not 
mean f,eard awl detarmin~d. The Subordinate Judge of the First 
Cla5ii was competent under s. 23 of Act XIV of 1869 to transfer the 
suit to the Joint Subordinate Judge of the the Second Class who 
wa5 deputed to assist him.l 

5· Subordinate Judges not to act as Judges 
of Small Cause Courts :-Notwithstanding anyw 
thing contained in the Bombay Civil Courts Act 
(XIV of 1869), seetion 28, no Subordinate Judge shall 
be invested with the jurisdiction of a Judge of a Court 
of Sma11 Causes. [a] 

Old Law. 
The word5> repealed by Act XYI of 1895 are:-

".\nd any such jurisdiction heretofore conferred on the Subordinate 
.Judge shllll be deemed, except as regards suits instituted 
before the said first day of November, 18791 to have been 
withdrawn." 

(1) Manlji v. Xarayanrao, (1804) 19 Bom,, .tG (Jardine and P.anade, JJ.), 
(a) Word$ repealed by .\ct XVI of 1895 are omitted. 
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Commentary. 
s. 28 of the Bumbay Civil Courts Act runs thus:-

lhe Governor of Bombay in Council may invest, within such local 
limits as be shall from time to time appoiut, any Su~ordinate 
Judge of the ftrst class with tlte jurisdiction of a Judge of a 
Court of Small Causes for the trial of snits coginz1ble by such 
Co•uts up to the amount of 500 rupees, and any SuborJinute 
.Judge of the second class with the s,_ilne jnri~diction up to the 
amount of 50 rupees. 

1'he Governor of Bombay may, whenever he tLiuks fit, withdraw 
such jurisdiction from any Subordin::;.te ,Tudge so invepted. 

Although as provided for ins. 5 of this Act, the above section 
from the Bombay Ci vii Courts Act cannot be brought into service ; 
yet by Chapter II of this Act all Subordinate Judges in the district 
to which this Chapter may apply are invested with powers which 
are more or less summary; the powers, [so far as the scope of this 
Chapter goes] being enlarged so as to include mortgage-cases of the 
class in which agriculturists are so commonly involved. 

6. Jurisdiction of Subordinate Judge and 
Small Cause Court :-The Local Government may, 
from time to time, by notification in the local Gazette, 
direct that any class of suits which a Subordinate Judge 
would be precluded from hearing by section 16 of the 
Provincial Small Cause Courts Act (IX of 1887), 
shall be heard and determined by him and not other
";se and may, by a like notification, cancel any such 
direction. 

S. 16 of Act IX of 1887 referred to above runs thus:-
Save as expressly provided by this Act, or by any other enactment 

for the time being in force, a suit cognizable by a Court of 
Small Causes shall not be tritd by any other Coun hnving 
jurisdiction within the local limits of the jurisdiction of the 
Court of Small Causes by ,vhiclt the suit is triable, 

Notifications under this section :-For notifications1 under 
this section, see Part II of this book. 

(1) No. 'i057, B. G. G. for 18i9, Pt. I, p. ~34; 'So. lti':i4, B. G, G. 
for 1901, Pt. I, p. 490. 
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7. Summons to be for final disposal of 
suit :-Iu every case itt which it seems to the court 
possible to dispose of a suit at the first hearing, the 
summons shall be for the final disposal of the suit. 

Court to examine defendant as a witness:
In every suit the court shaH examine the defendant as 
a witness unless, for reasons to be recorded by it in 
writing, it deems it clearly [11

] unnecessary so to do. 

[b] Explanation:-The compulsory examination 
of the defendant shall not be dispensed with merely by 
reason of the fact that the defendant has filed a written 
statement. 

Old Law. 
For old law see foot-notes below. 

Object of the section:-" The presence of the defendant being 
e~~L·ntial for the thorough investigation proposed, and the raiyats 
Leing, thl'ough various difficultie5, apt to leave their suits undefended 
it bas be>en provided [in this section J that, except fot' special reasons, 
no :<nit sh!tll be dedded e,I'JWI'fe, but that tbe Court shall compel the 
defendant. to appea1·.'~1 · 

In every suit :-Ill ui;tricts to which the whole of Chapter II 
i~ 1\lll'liolble, the provisions of s. 7 will evidently apply to snits of 
the nature described in 5. 3. But where Chapter II is not so extend· 
eJ, Lnt s. i alone is extended, it becomes difficult to ascertain the 
)H'eci:-c meaning of the expression in e1>e'f!l .suit appearing in s, 7, 
The expre-:sion itself is h•o comprehensire and is not followed b~· an~· 
1Jila1ifyin~ word~, a-. a!'l' to be found in s. 10, to show that it has 
M'l!rence w t"uits to "hich Chapter II applie~. Yet the worJs cannot 
bt:'l very literally con~trueLl and the l'ecent extension of s. i cannot 

(a) "Cl<~arly" was aJded by Act YI of 1895, s. 6, 

(h~ 1'his explanQtion was inserted by .\ct YI of 1895, a. 6. 

(t) Sre Statemc:"nt of Ohjectsand llt>asons for Art XVII ofl8;9. Words 
in hr•~:Lt>t:' atl' our own. F(lr th'.l form of thl.l sumJuons, see II. C. circul&r 
or,ler• 1 H. li. (i. l••r l~•v3, l't. I, 1'1'· ~;;-;", ~li't'. 1 , citc•l iu Part 11 ~r this bo!Jioi:, 
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~e taken as applicable to suits not of the nature described in s. 3. 
To construe them otherwise would be equivalent to giving the 
words a meaning which the Legislature never intended to give them, 
and the authority given to the Local Government to extend to any 
district or districts any provisions of the Act cannot be so exercised 
as to give to any of them a meaning and operation whioh the 
Legislature never intended. 

The difficulty, how9ver, does not cease here ; because granting 
that section 7 is to apply to suits described in s. 3, it is next to be 
seen whether the description of suits gi vcn in section 3 is to be 
taken literally or only by way of illustration; or in other words 
whether a defendant is compulsorily to be examiMd under s. 7 in 
suits falling under clauses (w) or (x.), the amount or value of 
which exceeds rupees 500 .. The difficulty is of every day occurrence 
and ditl'erent practices have been found to be prevailing in different 
Courts in the moffussil. 'Gnder the circumstances by the analogy of 
the constt-uction1 placed upon the reference to s. 3 in ss.ll and 12, it 
is submitted that the provisions of s. 7 would apply to suits of 
unlimited value though otbet·wise of the kind or kinds specified 
in s. 3 of the Act.s 

" The Court shall examine the defendant":-The wordiog 
of the section is no doubt peremptory; but where a defendant does nGt 
turn up even though a witness summons is duly servell upon 
him, it seems it '\VOultl be a sufficient reason for the Court to dispemo 
with his examination, and proceed with the suit. The w9rd de
fendant is wide enough and evidently refers both to agriculturist as 
well as non·agricultorist defendants. It would be a wrong practice 
not to ex.amine a ch:fendant because he is described in the plaint 
as non-agriculturist. The plaintiff creditor is presumably interested 
in representing an agriculturist defendant to be non-agriculturist ; 
and it would thus be necessary to examine every ucfendant to 
a~~crtain whetbel' he i~ an agriculturi~t ot' not. 

(1) See Tulsidae v. Yirbaeapa, (1880) 4I~om., 6241 (West, J.). 

m One ot the Honourable Members in the L~gislative Council (in 1805) 
batl proposed to make this section one of universal application i but the 
:3. Committee decithd th~t the section should remain in chapter II, 
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S. 7 and s. 12 :-The examination of the defendant is also 
rendered neeessary by s. 12 of this Act. This provision as to 
examination was purposely introduced in s. 12 in order to dispense 
with the necessity of extending s. 7 along with Chapter Ill, to those 
places where Chapter Il is not to be extended.· Bot the recent noti
ficatiou1 ex.tends s. 7 of Ghapter II along with s. 12 to the whole of 
this Presidency. With what view this is done by the Local 
Government cannot be ascertained. Bot its effect is to make the 
examination of the defendant more compulsory tbaa it would have 
been under the provisions of s. 12.3 

Explanation to s. 7 :-"It is a. favourite dodge with the 
Sawkar to get the defendant to file a writteu statement containing 
an admission of his liability and then keep him out of Uourt. It 
is for the pnrpose of not allowing such a dodge to be successful: 
anu to enable the Court to see that the defendant has exercised an 
intelligent option in defending the suit, that this explanation 
has been inserted."S 

8. (Written Statement.)-Repealed by Act VI 
o/1895, s. 3. 

Old Law. 
~ecHon 8 was :-

In suite of the descriptions mentioned in s. 3, clauses (w) and (x}, 
no patty shall be entitltd, without the permission of the Court 
to tile a written statement. 

9· (Record of evidence)-Rrpea/ed by Act VI 
of 1895. s. 3. 

tl) ~o. ~H4, JJ, G. (i. (1905), pt. I., p.1038. 

(2) See al.-o tlie nolo to 8. 1:! heading " Shall examine both the plaiutifr 
and tht dcfendtlut u witnes.s~s." ' 

, (:l) nl'a~ ll.ouourable Mr. P. !II. Metha'a Speech-Proceedings o£ the 
:Supren1e Leg~latJre Council for 18!15, 

1 
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Old Law. 
Section 9 was :-
Record of evidence :-When the subject-matter of any suit does 

not exceed ten rupees in amount ot• value, it sha.ll not be 
necessary to take. down the evidence, or to make a m~mo· 
n~ndum therecf in manner provided by the Code of Civil 
Procedure; but in cases where the evidence is not so taken 
down, and no memorandum is so made, the substance of the 
evidence shall he stated in the judgment. 

10. No appeal to lie :-No appeal shall lie 
from any decree or order passed in any suit to which 
this chapter applies. 

Similar Provisions-are to be found in Chapter lV (s. 33), 
Chapter V (s. 36), Chapter VII (s. 54, para 4); and before 
Act VI of 18U5 was enacted, the finding as to whether a person was 
or was not an agriculturist was final (old s. 7 3). An 11.ttempt 
was made in the Amending Bill of 1882 to apply a similar bar 
to appeals in matters falling under chapter Ill, but the proposal 
was disapproved. 

Superintendance and Revision:-The suit5 and proceedings 
under this Uhapter will be subject to the powers of snperintendance 
and revision given by Chapter VII. 

This Chapter does not apply :-\!,~here tho subject-matter 
of a. suit heard by a Subordinate Judge of the second class exceeded 
Rs. 100 but did not exceed Rs. 500 and the parties h~d not agreed 
that the provisions of Uhapter II should apply to the case, l1cld that 
an appeal would lie from the decision of the Sub-J udge.1 So also 
if a case falling under this Chaptel' is heard and decided by an 
Assistant Judge, an appeal will lie against the deci8ion.3 

A decree in a suit for redemption of a chattel is not 
appealable :-A suit was brought to redeem an ornament pledged 
for a sum below R!!. 500. The suit was filed in the Court of the first 
class Subordinate Judge at S>ltara, where this Act applied. The 

(1) \ladha-rtao Ekuath v. Raoji Wa:ad Bl,owanji, 1BR5 1', ,J. 150, 
l::;a.rgent, 0. J. anJ Birdwood, J.). 

(2) )lahadji '· I:amchandra, 18H;) P. J. 1.)1)1 (Sargent, C. J. and 
Bird\\·ooo, J.). 
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SuborJinate Judge passed a decree for redemption of the tJleuge. 
Ileld that, although neitbPr of the parties was an agriculturist, the 
case fell onder Chapter II of the Act, and that no aweal lay 
against the decree of the Subordin'lte Ju\lge. Ileld, fLuther, that 
the Special Judge had revisional juristliction in the matter,l 

The provisions of this Cbapkrr apply to snits described in s. 3. 
For suits to which section 3 applies and from which no appeal lies, 
see cases noted below and already citro.2 

If a District Judge on appeal raises a new issue and 
finds defendants agriculturists, he should refer parties to 
proper tribunals :-A suit -..rao; filed as an ordinary suit and as 
such tried by second class Subordinat<~ Judge. On appeal, the 
District.Judge raised a new issue and found the defeudants Rgri· 
culturists, and dealt with the appeal as though he had jurisdiction. 
Ileld, that be had no jurisdiction to hear an appeal in the suit as a 
suit under this Art, and that he ought to have referred the parties to 
thll proper tribunal, and not himself to have Jealt with it in appeaJ.s 

The plea of bar allowed at the hearing :-where the Sub
Judge decided that the case did not fall under Uhaf'ter ll of the Act 
but had decreed plaintiff's claim and he as respondent did not file 
cross-objections under. s. 561 of the Ci vii procedure (Jodtl but raised 
the question at the hearing 0f the appeal, but the appellate Court 
refused to consider this preliminary point because the JO\ver Court 
had decided that the case was not one under Chapter I [ and because 
no objections under s. 561 bad been filed, Jltld that the decision of 
the first Uourt that the case did not fall undet IJhapter li formed rio 
element of the Jecree paS3ed in plaintiff's favour and it was n:>t 
necessary for him to appeal against it or to formally obje;:t to it 
under s. 561. It was open to him to take the objection to 
the Court's jurisdiction at the hearing and it should hare been 
consiJered.4 

(1) Ka8hiram M u},·hand v. Hiranand .Surtaram, (1890) 15 Bom., 30, 
(Bird111·ood aud Candy, JJ.). 

(:!) Mal~a?ji \\ llitm~h~tndra, 1885 P. ~· 159 • .A.uuita v. !\aru, (1888) 1:1 
Bom.,48!i. l:SI•tdhu v. t.ac..esh, (18~1) lh Bol.ll., Wl. Sakhamu v.lShripati 
(18\!1) 16 Born., 183: an•1 other e"s~ll cited under s 3; ~ee abo note to 1 3 
d. (a), h~aJ~d :-'· lMer the pronsiou> herriuaher couu~tOt<i.'' ' 

(3) Janardaa v • .\nauta189ti P. J. S\IG. (Farran, C. J. aud Hosking, J.). 
(4) ltajai ,., App~ji, r. J., 1888, 2~G, ,Bir•Jwo'.ld and Pa.r~ons JJ) 

folloVtill0 llupchand v. Balvaut, 11 Bon .. , 5Ql. ' ' ' 
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CHAPTER III. 

Of Sttz'ts and other Proceedings to whz"ch 

Agriculturists are Partzes. 

Scope of this Chapter:-This Chapter introduces many im. 
portant provisions for the relief of agriculturist-debtors. It mainiy 
aims at taking full accounts from creditors. The first four sections 
of this Chapter apply to the determination of the debts of agri
culturists in a mode specified hy this Act. The history and merits 
of the disputed and doubtful cases will be inquired into, and an 
account will be taken in a certain way if the Court considers 
the course to be necessary.1 Ss. 15 A, 15 B, and 15 G 
make some modifications3 in the provisions of the Transfer of 
Property Act, by allowing the mortgagor time to pay his debt 
either at once [even if the time for payment has not come J or by 
instalm~'>nts or by keeping the mortgagee in possession. Ss. 15 D, 
anJ 16 introduce novel relief to debtors who are thereby enabled 
to bring suits for accounts against their creditors and s. 17, which 
specially relates to suits onder s. 16, makes a provision that a 
decree pas.:;eJ nnJer s. 16 may direct that the amount declared 
under the said section may be paid by instalments. Section l8 gives 
to the debtor, who has filed a suit for account unJer s. 16, a right 
of depositing the at11ount of the debt in Court. S. 20 is an 
improvement npon s. 210 of the Uivil P. Uode. And thea come 
the most important sections 21 and 22; the former saves the person 
and the latter protects, the immoveable property [not specifically 
pledged], of the agriculturist-debtor from arrest and attachment 
respectively. 

(1) Bon 'hie Mr. Hope's SpePch in moving the Bill; Proceedings of the 
Supreme Legislative Council (18i9}; Vol XVIII p. 144, 

(2) Read lhe judgment of Ra.oaje J. in Bba~van v. Ganu, 23 Bom., 
W, {1899); a. c. 1 Bom. L. R., 136; eee s. 2ta) oi the T, P. Aet, 
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This Chapter governs suits and proooedicgs before Courts oi 
all grades, except the Courts of Village-ltunsifs (vide s. 23), and 
is not limited in its application to suits for snms not exceeding 
Ra. 500. The reference in this Chapter to clauses (w) (y) and (z) of 
il. 3 is only by way of illustration.1 The provisions of this Chapter, 
though mainly intended for the relief of agriculturist-debtors 
only, would, as pointed out before, indirecUy go to relieve non. 
agriculturist debtors also.1 

The provisions of ss. 12 and 13 are applicable only to 
suits instituted on or after the 1st day of November 1879, [the day 
on which this Act comes into force ].3 

II. Agriculturists to be sued where they 
reside :-Every suit of the description mentioned 
in section 3, clause (w), may, if the defendant, or, 
when there are several defendants, one only of such 
defendants, is an agriculturist, be instituted and tried 
in a Court within the local limits of whose jurisdiction 
such defendant resides, and not elsewhere. 

Every such suit in which there are several de
fendants who are agriculturists may be instituted and 
tried in a Court within the local limits of whose 
jurisdiction any one of such defendants re~:ides, and not 
elsewhere. 

Nothing herein contained shall affect sections 22 
to 25 (both inclusive] of the Code of Civil Procedure. 

Commentary. 
Scope of this section:-" In order to prevent the pro

visions of Chapter Ill of the Bill [now tbi:; Act]' being evaded 
by entering into contracts with agriculturisis of the four districts 

{1) Tulaida.s v. Yirbasapa, [1880). 4 Bom., 624, (West, J.). 
(2) See Note:" Otl~.trs ean 31utre tlte benrfit of tM privilege," onder 1, 2. 
(3) Snryaji Y. Tukaram, [1880] 4 Bom., 35S. (Weetropp C. J. and 

MeiYill, J.). The words I talieaed were repealed from a. 3 ol, (a) bv Act XVI 
of 18\l!i, As to the efft>et of the repeal of tueee worue

1 
ee i.ow &o 1 1. 

b~~ading "'l'hi& A.et auw lar rtt:roapective." ' 
(&) 1'be worda ill braoke-ta r.ro our own. 
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to which the Bill [this Act]l ex.tenus, at places beyonJ 'the limits 
of those districls, we have introduce.J a section in the begining of 
Chapter III [this s. 11 ]1 requiring suits against such agriculturists 
to be brought where the defendants reside."2 This section governs 
suits coming under s. 3 cl. (w) when the defendant, or ond of the 
defendants thereto is an agriculturist, Hence with respect to all 
other suits the place of suing will be the same as determined by 
Civil P. Code, or by Chapter V- of this Act. 

It may be noted that so far as it goes, this section modifies s. 17 
of the Civil P, Code with respect to tel'tain suits for the recovery 
of money which according to the provisions of this section are to be 
instituted. and tried only in the Oourt within the local limits of 
whose jurisdiction the agriculturist-defendant resides.3 

' Section II, and the. place of suing :-S. 11 extends to the 
whole of British India as to suits brought against agriculturists of 
the description given ins. 2. In a suit against defendants, who 
were residents .at Sholapur, for Rs. 1947, the price of goods sold 
and delivered, the. defendants moved for a postponement for the 
iseue of a commission to take evidence that they were agriculturists. 
The Court gtanted the commission holding that if the defendants 
established. that they wer& bona fide agriculturists, they would be 
.exempt from the jurisdiction of the High Court.4 

·The effect of the extension of s.ll of this Act by the 1st section 
io all British India, is t~imply to impose upon any person in any part 
of British lndia., who brings a suit of the nature mentioned in s. 3 , 
cl.'(w) against an agriculturist or agriculturists residing within the 
districts of Poona, Satara, Sholapur and Ahmednagar, the necessity 

(1) ~he matter given iu Brackets is our own. 

(2) Vide the Report of ·the Select Committee; Gaaette of India (1879) 
pt, v. p. 948. 

(3) Vide Bhagvan v. Gauu, [1899). 23 Bom., 6H; a. c.l Bom. L.R., 136, 
(Parson•, Ag, C. J., and Ranade, J.). 

(4) Tulaidaa Dhunji v. Virbasapa1 4 Bom., 624, (West, J.). 
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of instituting the suit and having it tried in a. Court within the 
local limits of whose jurisdiction he or they reside. The Court must 
necessarily be in some one of the said four districts.1 

A euit was brought in the Subordinate Court of Ha.veli. under 
this Act, for the recovery of a sum of money, against agriculturists 
some of whom resided within the jurisdiction of that Court and others 
within the jurisdiction of Saswad Court. ·Defendants residing within 
the jurisdiction of the Haveli Court were prov~:~d to be non-agri
culturists under the Act, npon which the HaveJi Court rejected the 
suit and refused to return the plaint for presentation to the SaswaJ 
Uourt on the ground that the case did not fall within the provisions 
of section 57 of Ci vii Procedure Code. Ileld, [ordering the 
return of the plaint] that s. 57 of Civil Procedure Code applied, 
because (a) no option as to the selection of the <Jourt was allowed by 
Jaw' and (b' none of the defendants were dwelling within the local 
limits of tLe llaveii Court: and that where the Court in which a. 
plaint has heen presented has no jurisdiction to try the suit, the 
pl'Oper procedure to be followed would be to return tho plaint for 
presentation to the proper court.3 

Transfer of Suits :-lt may be noted here that there is 
no provision in this Chapter similar to the one we meet with in 
s. 51 or in s. 3.'i of this Act empowering the District J ndge to 
transfer a suit from one Court to another. Any of the defendants 
llllly, however, apply to the Appellate Court to which the Court 
in which tbe suit 1s brought may be Subordinate for a. transfer of 
such snit to any other Court Subordinate io such .Appellate Court, 
and the provisions of ss, 22 to 25 of the Civil P. Code will 
apply to the case.' 

(1) Puhhotam Laluhai v. Bhavanji Parte.b, [1880] 4 Bom., 360, 
(\\6lltrttpp, C. J. an•\ Molvill, J.). The enumeration of tue four districts in 
the caso is in accordance with the detinition of the term .Agriculturist as it 
then etcod. 

(:J) 10 ~lad. 211 followed; 5 B, H, C. 211 refmed to, 

(3) La~hajetl r. Hari, [18'.J9). ~3 Bom.,1379 a, c. 1 Bom. L. R., 176, 
(Par~ou~, Ag., C. J. and Rana.Je, J.). 

( •) &:c the la~t cla11~e of a. 11. 
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I2- History of transactions with agricultur
ist-debtors to be investigated :-In any suit of 
the description mentioned in section 3, clause (w), in 
which the defendant or any one of the defendants [a] is 
an agriculturist, 

and in any suit of the dercriptions mentioned in 
section 3, clause (y) or clause (z), 

[b] the Court, if the amount of the creditor's claim 
is disputed, shall examine both the plaintiff and the 
defendant as witnesses, unless, for reasons to be record
ed by it in writing, it deems it unnecessary so to do, 
and shall enquire [b] into the history and merits of the 
case, from the commencement of the transactions 
between the parties and the persons (if any) through 
whom they claim, out . of which the suit has arisen, 
first with a view to ascertaining whether there is any 
defence to the suit on the ground of fraud, mistake, 
accident, undue influence or otherwise, and, secondly, 
with a view to taking an account between such parties 
in manner hereinafter provided. 

\Vhen the amount of the claim is admitted and the 
Court for reasons to be recorded by it in writing believes 
that such admission is true and is made by the debtor 
with a full knowledge of his legal rights as against the 
creditor, the Court shall not be bound so to enquire, 
but may do so if it thinks fit. 

In other cases in which the amount of the claim is 
admitted the Court shall be bound to enquire as afore
said. 

(a) Words repealed by Act XXIII of 1881 are omitted. 
(b·b) 1'hese words were substituted for tha original words by Act XXlll 

of 1886, s. G. 



Chapter III, ss. 12 and 13. 57 

Section 9, clause first, of Bombay Regulation V of 
1827 is repealed so far as regards any suit to which 
this section applies. 

Nothing herein contained shall affect the rights of 
the parties to require that any matter in difference 
between them be referred to arbitration. 

Old Law. 
The words repealed by Act XXIII o£ 1881 are:-

"Sot being merely n surety of the priocipnl debtor." 

The original ·words for which a substitution denoted)n the foot
note above was made by .Act XXIII of 1886 were :-

" 'J he court shall, if the amount of tbe creditor's cLaim is disputed, 
enquire." 

S. IJ. Mode of taking account :-\Vhen the 
Court enquires into the history and merits of a case 
under section 12, it shall-

Notwithstanding any agreement between the 
parties or the person (if any) through whom they claim, 
as to allowing compound interest or setting off 'the 
profits of the mortgaged property without an account in 
lieu of interest, or othenvise determining the manner 
of taking the account, 

and notwithstanding any statement or settlement 
of account or any contract purporting to close preyious 
dealings and create a new obligation, 

open the account between the parties from the 
commencement of the transactions and take that account 
according to the following rules (that is to say) :-

(a) separate accounts of principal and interest 
shall be taken: 
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(b) in the .,account of principal there shall be 
debited to the debtor such money as may 
from time to time have been actually 
received by him or on his account from 
the creditor, and the price of goods, if any, 
sold to him by the creditor as part of 
the transactions : 

(c) in the account of principal there shall not 
be debited to the debtor any money which 
he may have agreed to pay in contraven
tion of section 257 A of the Code of Civil 
Procedure: 

{d) in the account of principal there shall not 
be debited to the debtor any accumulated 
interest which has been converted into 
principal at any statement or settlement of 
account or by any contract made in the 
course . of the transactions, unless:]: 
Court, for reasons to be recorded by it in 
writing, deems such debit to be reasonable: 

·(e) in the account of interest there shall be 
debited to the debtor, monthly, simple 
interest, on the balance of principal for the 
time being outstanding, at the rate allowed 
by the Court as hereinafter provided: 

(f) all money paid by or on account of the 
debtor to the creditor or on his account, 
and all profits, service or other advantages 
of every description, received by the creditor 
in the course of the transactions [estimated, 
if ncessary, at such money-value as the 
Court in its discretion, or with the aid of 
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7. Summons to be for final disposal of 
suit :-In every case in which it seems to the court 
possible to dispose of a suit at the first hearing, the 
summons shall be for the final disposal of the suit. 

Court to examine defendant as a witness:
In every suit the court shall examine the defendant as 
a witness unless, for reasons to be recorded by it in 
writing, it deems it clearly [o.] unnecessary so to do. 

[~>] Explanation:-The compulsory examination 
of the defendant shall not be dispensed with merely by 
reason of the fact that the defendant has filed a written 
statement. 

Old Law. 
For old law see foot-notes below. 

Object of the section:-" The pl'esence of the defendant being 
e:;sential for the thorough investigation proposed, and the raiyats 
being, tht·ough various difficulties, apt to )eave their suits undefended 
it ha.s l1('Co provided [in this section] that, except for special reasons, 
no ~nit shall be decided e.,~parte, but that the Conrt shall compel the 
JcfcnJant to appear."1 • · 

In every suit :-l1t ui;;trict~ to which the whole of Chapter 1I 
i~ appliolble, the provisions of s. 7 will evidently apply to suits of 
the nattll'e described in :;, 3. But where Chapter II is 11ot so extend· 
eJ, but s. 7 alone is extended, it becomes difficult to ascertain the 
}ll'eci~ meaning of the expression in et>er!! 1uit appearing in s, 7, 
Tho ex:pre~~ion itself is t\'0 comprehensive and is not foJJowed by an~· 
'Jilalil': in~ wol'd~, 1\!1 &I'~' to be found in s. 10, to show that it has 
rt'i'l!rence to ~uits to "bieh Chapter II applie~. Yet the words cannot 
oo wry literally construed and the recent extension of s, 7 cannot 

(a) "Cle!arly" U8 added by Act n of 1895,8, 6. 

{h) This explanition was inserted ~y Act Yl of 1893, a. 6. 

(!) Sre Statemf!ont of Objectund Rt>asona ((It Art XVII o(}8';'9. Worda 
in hn,l'kt't:.: Iff!' our own. r(lr th'3 fortu of tho 8Ullllt10DS, eee II. c. circular 
or,ler•, ll. IJ. ti. l•.1r l!1U3, l't. 11 J1J'· ~;.,li\, ~:-"~ 1 , citd iu Part l1 11 f thia boul.:, 
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when the matter comes to. the stage of a regular suit, by examining 
the parties and by making further inquiry with a view to ascertain 
the defence and the amount of the debt [if any] due from the 
defendant. The reference in this section to clauses (w), (y) and (z) 
<d' s. 3 is cnJy by way of il1ustration and there is nothing in the 
10ection io show that the relief was designed only for persons owing 
debts of small amount. Hence the section will apply whether the 
suit falls under Chapter II or not.t Although clau~e (a) of s. 3 is 
· not referred to in this section, still the provisions of this and succeed
ing sections 13 and 13A mil apply to account-snits by force of 
sections 15D find 16 ofthis Act. 

The defendant ceasing to be an agriculturist;pendente 
lite-Held) that having regard to the very special nature of the 
legisiation embodied in s. 12 of this Act for the benefit of a 
particular and a very 1imited class, it was intended by the 
Legislature that a person claiming the benefit of that section 
at tl.e trial should fill the character of an agriculturist as then 
~~~b~ . 

'' If the amount or the creditor's claim is disputed":
In a case where the Subordinate Judge had omitted to enquire 
llnder this section, Chandavarkar, J. remarked : "Whether the 
Subordinate Judge was right or not in not holding the inquit:· 
Jepends uron the question whether the amount of the creditors 
c::Jaim was disputed, for the existence of such a dispute is a prelim in· 
ary condition of the necessity for the enquiry directed by s. 12. 
The appellants, who sued to redeem the property in dispute, 
'-·nrdened with three usufructuary and three simple mortgagei!, 
daimed by their plaint to redeem on payment of about Tis.100 to 
the assignee of the mortgagee. The defendant, on the other hand, 
l;y his written statement, claimed that Rs. 17,502 were due to him 
1.mder the mortgages. There was, then, a dispute as to the 
mortgagee's claim, which brought it within the operation of s. 12, 
para 3, and cast upon the Court the duty of holdmg an enquiry as 
Jireeted by its provisions. We cannot accept the argument, that the 
expression, "if the amount of the creditors claim is disputed," means 
the amount mentioned in the bond or deed sued upon. Such a 

(1) 'Iulsidaa v. Yirbasapa, (1880) 4 Bom., 6:?4 [IJ28, 629.1. (We~t, 
(2) fbam!al v. Hirachand, (188t~) 10 Bom., 361, cited in notes to~. 1. 
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llk::miug MHOi\'5 dm\ n the plain sense of the term ' claim' and 
there is nothing in any of the provi5ions' of the Act to 'rarrant our 
uttaching to the \\·onl an:y-othcr than its usual meaning. Further, 
erenla~snming tLat the word 'claim •means 'the au.ount. mentioned 
in the bo'n,J ~nc>d npon,' such amount must be taken to L.e not 
xnrcly the alllt<tmt of the principal lent but the oggregllte of the 
:sums payable in eothC<Jilcnce of the liability created by the terms of 
the coulract (If knJiug etuLoJicJ ir1 the honJ.''1 

" Shall examine both the plaintiff and the defendant as 
witnesses":-In (Jfller to ascertain as to what are the matters in 
di~putc, the Ci,it rrocellure Code provides in Chapter IX for the 
e~amination of the parties by the Court.2 l3ut such an examination 
is not compulsory under the Code, while it is compulsory ':'!nder this 
Act. The provi5ion for the e;ompulsory examination of parties is 
introJnce,l in thi., section for the following reasons :-

Section 7 uf the Act merely makes the examination of the 
defendant compulsory in all snit~ under Uhrtp!er II, which includes 
ercn non·/\;:;rknltnrht ~nit~; bnt sections 12 to 14 apply to many suits 
"hkh afte.;t ngdGnlt.nrist~ only ant.l do not f,tll nuLler Uhapter II, 
anJ it i:> ev~n more: im1orbnt tlmt the defendant should be examined 
a~ a \\ itne.;;; in su~.:h snits than in many of the suits to which Chapter 
II fll<plie~. The defent.lant is generally the debtor, but in redemption 
:;nitli it i~ ihE> pbiutitt who is the debtor, and it is Lis examin'\tion 
that is nl'J5t neoc~sary. It i:', moreover, almost impossible for 
tl1e Court;; to iure~tigate tho past history of an ohl debt iu a. 
~atbt'a.ctory tutt:aer without e~aminiug hoth creditur auJ debtor 
a~ wihle~~· :.:. ..:~guin, unless a pro vi~ ion against e.;parte decrees be 
inserteJ in l'l:npicr Ill. it will not ba possible to guard against 
(:.'JI(Ii'fe J,~,~recs in Gthrr 1li~trid:-> to whieh the Act m11.y hereafter 
l'l' e . .:tl'n·!d without al~o extending the other provi~ions of Chapter 
ll ut tho :::atue timc·:· 1 

"Unless for reasons it deems it unnecessary so to do":
Tli'.' l'rovisi~m~ l,f thi• ~ecriou as to examination are not as obligatory 
n~ tl.MJ t.l ~. I (! tbis Act. 'Ihe reasons which may lead a. Court 

(l) P&t'u v. :: :1:u, ( l~l0D) ~ 7 Bom. L.l:.,li88, (Cl!nndnvarknr & Aston, JJ.). 
(·~) ~0e ~ubb 1i v. !:-i;i,hbJ•pa, 4 Born. L. U., 8G, anJ H. C. Cir~ular order~ 

(l'.·v~'·) Ctai':..:r 11 >, 1;. 
(:\) 8•sto) n,n~ d c::.j.:,ts aud ntusons; (Act XXIIT of 18~i.i.). 
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in ruling that the examination of the parties is unnecessary would 
vary according to the circumstances of each case. And although 
it is very much difficult to imagine tbe~n, it may be taken that, 
when the transaction between the parties giving rise to the suit is of 
a recent date and is not complicated, and when the p:trties are re
presented by ple:t:deB and have st:1ted theh· ca:;e fully in the plaint 
and in the written statement, or where the padies to the suit 
are merely the rept·esentati vas or assignees of U1e parties to the 
original transaction, and who consequently have no personal 
knowledge of the same, the Court may dispense with their 
examination, when such examination would require unnecessary 
adjournments. 

"And shall enquire into the history, &c."-Where the 
defendant's [mortgagee's]. claim is disputed by the plaintiff 
I mortgagor], the mere fact, that the plaintiff JiJ not bring to the 
notice of the Subordinate Judge the provisions of s. 12 and insist 

. upon an inquiry thereby directed, did not exonerate the Subordinate 
Judge from the responsibility cast upon him by the said provisioog 
in plain and unmistakable terms, independently of tho wishe; or acts 
of tbd parties. The words of the section are that the Court ''shall 
~nquire ,,; there is no discretion left to inquire or not where the 
creditol''s claim is diaputeJ. The duty imposed upon the Court i11 

imperative terms was obviously intended by the Legislature for the 
protection of the agriculturist3, as a matter of public policy, and no 
Court can neglect it or omit its performance on the ground that the 
party, for whose benefit it was created, waived it. It is not at the 
invitation of any party to a. cause that the Court has to perfom that 
duty. The Court must act suo moto, and hold an inqui1·y as directed 
by the section, if the amount of the creditor's claim is disputed • 
.•. Where the inquiry is not so made from the commencement of 
the transactions between the parties, the decree of the lower Court 
will be reversed and the case sent back for an inquiry and for 
taking a fresh account under ss. 12 and 13.1 

(1) Patlu v. Nara, (1905) 1 Born. L. R., 688 (Chandavarkar and 
.Aston, JJ.); Pataji v. Sadashiv1 1887 P. J. 211. (Sargent, C. J. and 
Nanabhai,J.); Appa v, Bapa, 1885 P. J. 255 (Birdwood and JurJine, JJ,); 
Ganeah v. Kasbi, 1888 P. J. 132 (Birdwood and Parsons, JJ.). 
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In a ca.se where the pld.intiff sued, under s. 3 cl. w., for money 
Jue on a bond, dated the 8th September 1877, the defendant 
though July summoned, did not appear on the day fixed in the 
summons, which was fo1.' the final disposal of the suit. The liomt, 
therefore, pt·oceeded with it 1.eparte. The defendant1 being subse~ 
quently su-mmoned and examined as a witness under s. 7 of the Act, 
aclmitted the bond sued upon, but pleaded part-payment of the 
piaintiff's claim. He then nppli~d to the Coul't that his witnesses 
should be summoned, and that their evidence be taken in support of 
hi5 allegation. Tho Subordinate Judge was of opinion that the de~ 
fendant was not entitled to offer the evidence. On his refening the 
case to the High Court, held, that it was his duty to summon the 
witnesses named by the defendant, as the Court is bountl by s.l2 to in
quire into the merits of a case whenever the amount of the claim is 
di5putcJ. Sections 100, 101 and the like of the Civil Procedure 
Code cannot affect t'1e question, in as much as by s. 7 4 of thi:; Act, 
the Civil Procednre Cede is only to be applied so far as it i3 con
sistent with this Act.1 Moreover, the point that tl:e Lower Coto·t l1atl 
not madt tJ,e inj•ui I',! I in the tcay given by this section can l•e taken for 
tl1e .rirst time in al)}Jt!al. The point ari5es upon the Ad, and the 
Judge i~ Lonnd to take judicial notice of it.2 Tho D. A. R. Act 
makes it the duty of the Court. to inquire into the history of the past 
transactions ex.cept under certain circumstances where the claim is 
o.dmitt.e\1. Although, therefore, the plaintiff may not hwe asked the 
Sub.JuJge to go behind the bond, it was still his stri()t right to 
have such an inquiry mad~ and we think he wa:; not too late in 
insisting on it before the Uourt of appeal with the view to snpport
ing the decree which was in his favour.3 

The nature of the inquiry :-The Commission, appointed by 
the Dombay Governmeut in 1875 to inquire intothe condition ofagri
cultul'ists, thus enumerates the chief frauds which are practised :-

By creditors :-(l) Forging bonds, (2) withholding the con
siJcro.tion mentioned in the bond, (3) obtaining new bonJs in 

(1) Dulicband v. Dholldi, (1~81) 5 Bom., 18! (\\'estropp
1 

C. J, and 
M-:hili,J.). 

(2). Vitlll remarks of Chnndavarkar, J. in Patlu '· Naru; &upr• 
(:3) &e also 13 All., 304; Putaji v. Sadashiv, 1887 P. J. 211; 

(Sargent, C. J. and Nr.naLh•i, J.), 
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~:ntisfaction of old bonds nml of decrees ami ne\·erthelcss enforcing thC' 
latter, ( 4) not giving credit for payments, ( 5) refusing to explain or 
wrongly representing theit· accounts to JeLtors. 

By debtors :-(6) Tendering in cYiLlence false receipts and fal~e 
evidence of aJJeged payment, (7) pleading that bonds are false \Yhen 

t11ey are really genuioe.l These points "ill be useful in the Cv!lllud 
of the inquiry under this section. 

The inquiry is to be made, first, with a dew to ascertaining whether 
there is any defence to the suit on the ground cr fraud, mistake, 
.accident, undue influence or othet wise on the ground of coercion, 
misrepresentation, failure Ol' want of consideration, satisfaction and the 
like, and secondl,Y, with a view to taking an account between snch . 
parties. Under the section it is not necessary for the defendaut to raise 
any such defence; but whether such a defence is raised by the 
defendant or by the Court for hirn, the Court must b~fore allowing it be 
satisfied that it is a valid defence according to the law of Uontraot aml 
Evidence as applied to the particular circumstances of the case. 

A Comt inr1uiring into the history of a case nnder s. 12 is not 
intended to eke out by more gnes~es a history which i:; uefectire; 
the proper course is to start from the point where rea~onable certainty 
hegins. a 

From the commencement of the ·transaction :-The 
word transaction here eviJeutly refers to loau·tmusactions in 
general between a creditor and an agricultmbt.debtor. lllany of
such transactions may be of a very old standing ; for instance the 
•·elation of a creditor and a debtor may be sub~isting between two 
families for generations together, and the loans advanced during the 
interval may not form part of one entire transaction, but may be EO 

many distinct and separate transactions. So in case a litigation were 
to arise and reach the Court, what the Court will bare to Jetennine 
in such case:; _seems to be, as to when the account of the transaction out 
of which the snit arose was first opened behrecn the parties, or in 
()ther words when the consideration for the liability, on which tho 

(1). Cited Crom Proceedings of the Snr)reme I.egislative Council, Yol. 
.:XYlll, p. 134. 

(:?). llahadn v. Rajaram, 1Sli7, P, J. ~Hi (\fe&t and Bird wood, JJ.). 
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ch~i;n is based, was wholly or in part first actually paid to the debtor, 
'and this will be done, notwith~tanding any statement or settlement 
of account, or any contract purporting to close preYious dealings 

11 nd create a new obligation between the parties. Sawkars would 
generally be anxious to give to their tl'a~actions with debtors an 
appearance wMch will suit their own interest. We can imagine a 
case of a shrewd creditor putting forth a mau who may advanoe in 
l1is own name a loan to the debtor whereby the latter would dis. 
charge his • old debt, and upon closing the account with the debtor,. 
the same creditor may open a fresh account [of course after a lapse 
of some time] with a ft·esh advance to the same debtor to satisfy the 
intermediate liability to the new creditor. In snch cases the Court 
will, it is submitted, go behind the deed and ascertain the bonafide 
and real cash transaction to begin with. 

If a distinct conclusion be come to that the consideration money 
fot a particular bond sued upon was actually paid in cash and no 
part of it was applied in satisfaction of any previous obligation be
tween the parties, the transactions would be so disco1.1nected from the 
previous transaction ·between the parties, as not to call for any 
inquiry into the history of the bond.1 This would be in accordance 
with the spirit of the remarks made by the Court on the application 
of s. 13 in another case.a 

In a redemption suit if the plaintiff is an agricultnris~ the 
Court i~ bound to go behind the mortgage bond and investiga.te the 
prior transactions between the mortgagor and the mortgagee,3 

But in a. case where tbe plaintiff, an agriculturist. who had 
executed iu 1876 a mortgage for Rs. 350 under which Rs. 200 only 
bad been received, induced the defendant to pay Rs. 350 to the 
mortgagee in satisfa.ction of his claim, and the latter executed an 
8.55ignment of the mortgage to the defendant which the plaintiff signed 
held, that this transaction constituted the commencetuent of the 
transaction between the plaintiff and defendant, and that in taking 
the account3 under the D. A. R. Act the Jomi could not go behind it.• 

(1) Gopal v. Yt'sbwantrao, 18871*. J. 273 (Sargent, C. J. & Nanabhai, J.). 
(2) Mabadu v. Rajaram, 1887 P. J, 216. 
(3) Amarcband v. Lakshman1 1890 P. J. 220:{Dayley and Telang, JJ.)· 

. (~) La~e~nan v. Ma1na., 1883 P.J,. 320 (W~staudXanabhai, JJ.) Htre 
1f the plawutf had not bi-en a eonsenuug pa.rt.11 the pos1hon ot the defendan~ 
•ould, il ~rus., have beeu dill'erent, 

9 



66 Chapter III, s. 12, Commencement of the transaction. 

So also where the contract has been made the subject of adjudi
cation by the Civil Court, and a decree has been passed, the contract 
is thereupon merged in the decree, and s. 13 of this Act furnish€s 
no warrant for the revision of the decree and opening of the account 
between the agriculturist-debtor and his creditors from the com· 
mencement of the transaction, since a decree, though based upon a 
contract and giving effect to it in a particular way, is yet a very 
different thing from the oontract.1 When a matter is referred to 
arbitration, and an award is made, the Court will file it without 
going into the history and merits of the oase,2-of course subject to 
the objections (if any) under Civil P. Code, that may be made to the 
award. Moreover, having regard to the provisions of s. 13 it is not 
competent to a r;Onrt to go behind a decree passed in a suit instituteJ 
before the Act came into force and inquire into the history cf tran:;
actions settled by that decree3• 

Vide also note to s. 13 undar the heading : " In the course of 
the transactions." 

" Transactions between parties : "-Where in a re .. 
demption suit the plaintiff was an agriculturist, but the defendants 
were not agriculturists, held that the account between the partie:; 
referred to ins. 12 must be taken tG be the auoount between the 
plaintiff and the defendants and not between defendants intet• se 
neither of whom was an agriculturist.4 

"And the persons through whom they claim":-Section 12 
contemplates suits and accounts between persons who were represent
atives only of those who were parties to the original transaotion.5 

"In other cases :"-In suits under this section tho debt0r 
may (i) dispute the creditor's claim or (ii) admit the same. In ca...c:e (i) 

(1} Tatya Vithoji v. Bapn Balaji1 (1883) 'l Bon!., 330 (West and 
Nanabhai, JJ.). 

(2) Mohan v. 1'ukaram, (1895) 21 Bom., 63; (Farran, C. J, and 
Parsons, J.). 

(3) lioverdhan v. Yesu, 188:! P, J. 24 (Kemball anJ l'iuhey, JJ .). 
A.ppaji v. Atmaram1 188::! P. J. 125. 

(!) Narayan v. Vithal, 1893 P. J.l91 (Candy and Fulton, JJ.). 

(5) · Annaji Waghuji v. Bapnchand Jethi .Ram, (1883) i Bom., :!50 
(West and Sanabbai, JJ.); see the case noted under s. 2. 
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tl1e Court shall e.tamine the parties unless it deems it unnecessary to 
clo so an·i shall inqtti-re into the history and merit5 of the case. In 
case (ii) the Uo'lrt is nerertbeless bound to inquire, unless it believes 
the admission to be true and made by the debtor with a full 
knowledge of hi:; legal rights as again•t the creditor. In case~ where 
the deHor is an illiterate person and is not represented by a pleader 
the Court would generally examine him to ascertain whether the ad
mission made by him is as required by this section. Many nice questions 
would ari5e "·here (a) there are several defendant~, St•me of whom 
are agri<mltudsts, while others are not, or (b) where some of the de· 
fendauts [all of them being agriculturists J admit the plaintiffs's claim 
but the others dispute it. In the former case, it is clear that if an agri
culturist-defendant does not admit plaintiff's claim, an inquiry will 
be made under this section. But if tho agriculturist defendant were 
to admit the claim, while the other defendants who are not agri
culturi~t were to dispute the same, it is submitted that there is room 
in the worJing vf the section to. support the conclusion that the 
Court will be bound nevertheless to inquire. In the lattet' case, 
an inquh·y i:; indeed es5ential. 

Burden of proof as to payment of consideration :
Although proviso 1 of s. 92 and s. 102 of the Evidence 
Act which correspond with cl. 1 of s. 9 of Heg. r. of 1827,1 
have not been similarly repealed, the intention of the Legislature 
in enacting this Act, cleady was to reliet'e the deldor of the 
neces5ity of proving failure of consideration, although admitted 
ia the bonO. on which he i5 sued, and the execution of which he 
admits.~ Therefore in a suit on a bond against an agriculturbt, if 
the defemlant a,tlmit:5 execution, the onus is not on him of proring 
that he had not recei veJ full consideration. But the claim Leing 
c.li~puted, it i:~ incumbent on the judge to inquire into the history 
and merits of the ca;;e in the manner pre5cribed by sectio!ls 12 
and 13.3 

(1) Clause 1 of B· 9 of Regulation V of 1827 runs thus:-'' Written 
ack.nuwleJgmeuts of dtht iu any huape shall not be held conclusive in a Court 
of law as to the amount, if the defcnuaut shows that a full consideration has 
not bet!n reedved." This clause has been repealeJ by s. 12 of this A~:t. 

U) ~laluji v. \'itbu, (lS~q 9 Bom., 510. (Sa.rgeut, C. J.& Birt.lwood, J.). 

l3) Paod;t v. lianesh1 1885 P. J. :!~8, (Bird\\OOJ and JardiueJ ,TJ.). 
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Admission by agriculturist :-Sectio!".ls 12 and 13 
imperatively require the Courts to inYestigate the history of 
all transactions with agriculturist-debtors without regard to any 
admissions made by such debtors, save in very exceptional cases 
and for reasons to be recorded by the Court in writing. Therefore, 
where an agriculturist mortgagor sued for an account and for 
redemption, admitting in the plaint that the land had been 
mortgaged to secure the payment of three sums advanced at different 
times, it was held that the Court was bound to inquire not only into 
the amount, but also as to the nature of the obligation, that it was 
not right for the Court to accept as a charge on the land an item not 
proved to have been advanced on the security thereof.! 

In a case the Subordinate Judge in taking evidence did not 
<leal with the admission of t~e defendant in his written statement 
as to the receipt of a certain amount. In the District Court, the point 
was taken that the acccunts were not properly taken ; but the 
District Judge wrote, "plaintiff now wants to rely on defendants' 
:admission. This is abandoning his own case, and he cannot do this 
and rest his own case on defendants' admission without amending 
the plaint. And the defendants have not admitted receipt of cash," 
~tc. Held, that this was not an examination of accounts taken under 
the D. A. R. Act, and nut an adjudication on the evidence and the 
pleadings of the parties, no reason~ being given for the opinion that 
defendants had not admitted receipt of cash.3 

Arbitration :-The section does not affect the rights of the 
parties to refer any matter to arbitration. And when a matter is 
referred to arbitration and an award is made the Court will file it 
without going into the history and merits of the case,3 

Mode of taking account. 
Scope or section IJ :-Section 13 principally aims at (1) 

disallowing compound iaterest, (2) setting off profits, serrice, 
and other ad vantages, (3) opening np of settled account, ( 4) 
and introducing the rule of Damdv:pat. 

(1). Bbau v. Antaji, 188! P. J. 77. (Kemball and Birdwootl, JJ.). 

(2) Krishnaji v. 8ambhu, 1892 P. J. 280 (Bayley and Candy, JJ.). 

(3} Mohan v. Tnkal"llm1 (1895) 21 .8om., 63. cited under s. 47 and s. N. 
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(I) Disallowing compound interest :-The Uourt is not 
bound in all cases to award even simple interest. Generally 
the Court would allow simple interest unler this section, (i) when 
it is provided for under the contract, (ii) when the parties are in 
law or equity entitled to cla.im it. It is in the discretion of the Uoort 
to reO'ulate the rate of interest under s. 71 A.1 

tl 

Although the Court can go behind a given settlement of 
account, it will not do so when the settlement is in the form oF an 
award passed by an arbitrator or of a. decree passed by a Court 
determining the rights and liabilities of the parties; and interest may 
begin to run on the amount so determined in the award or decrees 
comprising of principal and interest to which the creditor will be 
considered as entitled; thu~ practically compound interest on the 
<>riginal principal may be ohtaiued b~· the creditor. 

(ll) Setting off profits &c.:-Under thi3 Section a 
usufructuary mortgagee otherwise entitled to retain the profits of the 
mort,gaged property withrJUt account in lieu of interest, will have 
to account fo1· tha profits obtained by him. The rights and liabili
tie;; of the mortgagee in posse5iiion are determined by ss. 72 and 76 
of the T. P. Act; bnt where the provisions of that Act are in
consi~tent with those of this Act, the provisions of the la.toor are 
saved by s. 2, cl. (a) of the former Act.s It has been htld in 
some cases [which have, of course, nothing to do with D. A. R. Act] 
tlli),t a mortgagee, who, instead of letting the land to ryots and 
ref\li1.ing the rent in the ordinary way, cultivates it himself, ~ not 
re~ponsible fur the whole ot the profits arising to him br farmin(f 

• 0 

the land hut only such profits as he would have realized had he let it 
to a teMut.3 

Tha word pru}ts in cl. (f) of s. 13, must mean net profits. t 
It would be very much easy to determine the profits arising from 
laud, but it would he very difficult to put any money·va.lue upon 
~t>rvices and other e.dra.nt.1ge:; received by the creditor in the oonrse 
of a. transaction under cou5iJera.tion. Generally, a. erooitor holds & 

<.ort of su~riority over his Jehtor who is always at the heck and 

(1) u~ad the uote on inkr~st under that Section. 
(2) Bhagavan '· Ganu, 23 Bom., 'lH, (1 Bum, L.U.,l3G), per Raua1e, J. 
(3) Ha.gho"nath v. Gire~dhari, 7 W. B., 2H. 
(4) l:la~urao v. \'is!Jnu, 1885 P. J. 81. 
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call of his Sau·kar-an:s:.ious to please him by offering his services 
to him. And it is evident that these services and like advantages 
are to be given credit to in money-value when adjusting the 
accounts under this section, although this might not be in con
templation of the p~:~rties when the services were rendered or the 
advantages received. The ascertaining of the money-value of such 
a vague thing as adt·antages u.f et•ery description must necessarily 
be arbitrary only. And it is good that the Legislature, while 
repealing s. 15, sanctions the Court to take the aid of arbitrators in 
the determination of such matters under this section. 

Clauses (e) and (~-of the section provide how the acc:>unt 
()f interest is to be made up and clause (g) tells us how the 
amount dne at the date of instituting the suit is to be ascer
tained.1 Each payment by way of profits or otherwise must be set 
C>ff in the first place against interest due on the debt at the date of 
payment and the balance only, if any, against the principal then 
due. a 

Accounts after suit :-Accounts shoulJ not be taken npt(} 
a date subsequent to the institution of the suit,3 

Account not to be taken on assumption :-The judge 
is not justified in assuming without evidence that one half of the 
sum stipulated in the final bond as representing old books 
constituted the original advance and one half ir.terest thereon.~ 
In a redemption suit under this Act, the Court should, in taking 
an account, form its own opinion on the subject. As the law 
stands, a mere guess as to the sum of ·money actually advancell 
cannot be made in farour either of one side or the other,5 

Where plaintiff sued an agriculturist on a bond, held, that there 
was no principal which enabled a Court to determine how much was 

(1) Ramchandra v. Tukaram, 1885 P. J. H2 (Sargent, C. J., and 
Nanabhai, J.). 

(2) Ramchandra v. Hari, 1884 P. J. 89 (Sargent, C. J. and ~anabhai,J,). 

{3) Apa v. Gopal, 1889 P. J. 157 (Sargent, C. J. and Candy, J.). 
(J) Vithal v. Mahadajee, 1888, P. J. 71. (Birdwood and Parsons, JJ.). 

(5) Dhontli v. Lakshman1 (1894) 19 Bom., 553 (Bayley, Ag. C, J, and 
Fnlton, J.); l\Iahadu v. Rajaram, 1887 P. J. 216 considered; Maloji v. Vithu, 
(1885) 9 Bom., 520: referred to, 
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principal and how much interest; that there was no presumption 
that half was principal and. half interest, though from the existence 
of the rule of Damdu.pat it may be inferred that the creditor would 
not have allowed interest to accumulate in excess of the principal 
sum before requiring a fresh bond from the debtor ;1 that in such 
cases the Judge must draw his own inference after ex.hansting all 
particular means of inquiry. If possible, it (Court) will ascertain 
the date approx.imately when the transactions giving rise to the bond 
sued upon began, and from the course of the later dealings between 
the partie3 may infer the character of the earlier. It will draw all 
proper presumptions from the non-produution of the books of ac
counts by the defendant, whom the Act seems to contemplate M the 
primary source from whom inquiry is to be made (Chap. IX). But 
when by reason of the antiquity of the tr"'.nsuction or other causes n() 
presumptiou can legitimately be dmwn against the defendant we are 
ina lined to think that the ::;nbordinate Judge cannot act upon tba 
ruling in Krislmaji v. Yesl1vantrao;2 but we cannot lay it down as a. 
rule binding upon him.3 He will of course bear in ILind the pro· 
vi~iuns of s. 13 cl. (d) in applyiug that ruling."4 

Annual rests :-It is oLligatory upon the Court to take 
account5 directL~d by the D. A. R. Act, which requires annual 
r..:sts ;5 and thi~ not being' done, the decree wa3 reversed and the 
ca.~e sent ba.ck to the Lower Court to take accounts accOt·ding to 
the Act.6 

",In the course of the transaction" :-When a mortgagee 
opens up his account in the name of his mortgagor, he generally 
tt\kes care simultaneously tJ open several kli1Ltas in the nazoo 
of his debtot·; and eventually so many relations are created. 
For instance, the relation of mortO'ac:ror and mortc:raO'ee ori(J'ina.l-~-oo 00 0 ~ 

with the deeJ itself to which may also be added another relatiomhip 

(1) llaha.du r. Rajaram, 188';', P. J. 216, referred to. 
( :?) 188j P. J. :Jl!. It is submitted this reference should rather be t() . 

P. J. 216, cited ante. 
(3) t'ee Dhoudee v. Lakshma.n, 19 Bom., 553, 
( 4) Gattesh v.llari, 181:15 P. J. 3731 (Farran, C. J. and Parsons, J.) • 
.C:l) The section itsdf says nothing of annual rests; see d. (e) of the 

&tctiOu. 

(6) Bat~mant J:amchandra ,., Ballllji, (18ft!) IG Bom., 172. (Sarge1.t, 
0. J, aud CauJ.r, J.). 
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by the mort~agee subsequently taking a bond for the balance (Jf 
interest on the mortgage. So also a relation of landlord and tenant 
may arLo::e [in some cases] if the mortgagee leases the mortgaged 
property to the mortgagor. With so many transactions in hand, the 
mortgagee may without contest get decrees in respect of the 
amounts due under the ]ease and interest-bond, the debtor all along 
believing that his payments must hare been credited to the 
mortgage-account. And thus when after a long interval a sPit is 
brought upon the mortgage, the plea of satisfaction is raised for the 
first time. In making an inquiry and taking accounts in such a 
suit it becomes very difficult to ascertain the actual payments to the 
mortgagee. Indeed in taking accounts in respect of the mortgage 
all the above transactions will have to be taken into consideration, 
so that a proper conclusion may be reached. 

Where, however, parties have entered into set'eral distinct 
transactions, payments or even overpayments made by the debtor in 
one transaction will not be given credit to in the other transaction. 
What the Court has generally to see is whether the transactions are 
really distinct or whether they are so made to defraud the debtor. 
So in taking accounts under the Act, of mortgages, between the 
same parties, which are essentialJy distinct contract8, as when the 
interest in one is to be paid out of the profits, while in the other it 
is to be paid in cash, and the amount is payable in 5 years in one 
case and in 4 y~ars in the other, as soon as the prior bond is fonnd 
to be paid off out of the profits, it would not be necessary to take 
fnrtber accounts, nnder the Act, of that bond; but the account of the 
tmhs('quent bond must start fresh from its date, so that the latter 
cannot be held to be liquidated either wholly or in part by profits 
lawfully received prior to its date. To hold so would be to oblige 
the mortgagee to refund money which had rightly come into his 
bands under the former contract.1 

.A lent B Rs.150 for which B gave him a bond, dated 6th 
July, 1872. Of this loan Rs. 100 were advanced on the mortgage 
of ce~tain iand, and the bond contained the terms of the mortgage, 
()ne of which was that the profits of the ]and were to be taken by 

(1) Yillbr:n Keshav v. Satwaji Tulaji1 18D71 P. 87, followiug Janoji v. 
Janoji1 (1882), 7 Bom., 185. 



Chapter III, s. 13. Mode or taking accounts. 73 

the mortgagfle in lieu of interest on the Rs. 100. The remaining 
Rs. 50 of the loan unsecured by the bond were made repayable with 
compound intereiit at Re. 1-8-0 per cent. per mensem. The bond 
t'nrther provided that the mortgage should not be redeer:1ed until 
the latter sum of Rs. 50 with interest should be paid off. B sued 
for redemption of the mortgage. The first Uourt found that the 
mllrtgage had been paid off, and ordered redemption on the plaintiff 
paying Rs. 50 with interest, which under the rule of dcimdupat 
increas!'d the amount t.o Rs. 100. The plaintiff applied to the 
Special Judge f11r review on the ground that he bad already p'\id 
the Rs. 50. The Special J ndge did not review the case on that 
ground, bnt aeliug nuder the power given him by st~ctions 53 aud 
54 of this Act varied the decree by ordering redemption on 
payment of Hs. 50 only, holding that as the mortgage had been 
lonJ( since paid ont of profits, the balance of such profit3 should be 
applied to payment uf the interest due on the Rs. 50. On appeal 
to the High ~:omt, htltl, that the Uoart:s while iuqniring into the 
me1·it:s of a ca~e Utllet seetion 12 o£ this Act ha~ authority under 
~£let ion 13 to tre ~t the original advance of Rs. 1UO and Rs. 50 as a 
single trausacti .. n auJ tll set asiJe the agreement of the parties to 
treat t·art c1f t.he lmLn 1\S a mortgJ~.ge-loan and part as an unsecured 
loan, anJ to tlt•td with the whole cnso [as in substau~;e it was] as 
an advance on a mortgage.• 

JJ mortg•1 g£1d t•et'tain !1\nJs to D in thll year 184 7 for Rs. 150 
oa.rrying interest 1\t 27 per c~nt. and !11 bec:~.me surity fur him. b 
was agrooJ th ,t, if L JiJ not p·l.y the money when demaudeJ by D 
M sho.d.l p \}' it, anl hwing thus redeemed the land, takt! posseS:!ion 
of it. Ira 187o, the mortg•\gee having demandeJ the money, M 
paiJ him lls. 4JO, tlut wet'H founl Jue and took posses:;ioo uf the 
lanJ, ln 1\ suit brought hy L against M for redemption, it was 
argueJ on behalf d' L th1Lt, as ~[ was a.n agriculturist, ao..:ount:s shou!J 
be t:\ken fi'Om t.ha J1lOO ,.f the mortgl\ge, under s. 13 of the Act and 
that if only12 p. c. iutHest was allowed Jess than Rs. 400 would be 
found Juo on ihe mortgage in 1876, that o£ the Rs. 400, only 
Ri. 150 rep,·e,;tJok.J the prindpal money and the re5t, eccumulation 
o{ interest; that no iuttJrest should be allowf'J ou the latter. That 

1. B11I~Jisbua '· llahadev, (1896) 2'2 llom., !>~0. (hrraua, C, J., and 
lloaiing, J.). 

lli 
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as M subrogated into the rights of the creditor and there was no pro· 
vision in the deed for making rests, and as nothing was agreed 
about interest betwflen plaintiff and defendant, under Regulation V 
of 1827, s. 15, profits should be set off against the interest and that 
there should be no foreclosure clause in the decree. Held, that n 
was not a transferee of the mortgagee, that the transaction between 
L and l\1, within the contemplation of s. 12 and under which l\1 
claims to hold the land, arises out of the implied agreement at the 
time of the mortgage, that L would indemnify 'M: for whatever sum 
be might have to pay as surity; tha~ the property, therefore, re
mained with M as a security for the entire sum of Rs. 400 and inter
est; that Regulation V of 1827 was not applicable to a case of 
principal and snrity,l 

Calculation of interest2 :-:-Where a mortgage-deed provided 
for the re-payment of the principal amount, Rs. 100 and 
interest thereon at 2 per cent. per mensem, within 4 months, and 
contained the following provision : "You (the mortgagee) are to 
pay the Government assessment and local-fund-cess for the saiJ 
piece of land and to receive the income thereof. And should any 
rent be received in respect of the 'ltu.da the same is to be received 
by you as profit and you are to receive the income of the said piece 
of land in lieu of the government assessment;" Held, that there 
~as nothing in the mortgage-deed which Jed clearly to the con
clusion that tha mortgagee, was to receive for his own lY-lnefit more or 
less than the principal sum and interest at 2 per cent. per memem, 
four montlli from the date of the bond; nor was there any stipula
tion expressed or implied that the account between the mortgagor 
and mortgagee should not be taken in the ordinary manner and, 
therefore, s. 13, cl. 2 of the D. A. R. Act applied. Independently 
of this Aet, it would not be imperative Oil the Court, taking the 
account, to give interest on such bond at the rate of 2 per cent. per 
mensem, for more than 4 months from the date of the bond. 
Should the Court think that rate too high, it might, if the principal 
money remained unpaid after four months, direct the payment of 
such lower rate of interest for the period subsequent to the 4 months 
as might be just, and which would usually be the Uomt rate.3 

(1) LaKshman v. Malhar, 1886, P. J.191 (Sargent, C. J. & Birdwolod, J. ). 
(2) kedd note on Interest under s. 71 A. post. 
(3) KasiJinath v. Ambaji, 1881 P. J, 7 4, (W estropp, C. J. and ~ana • 

bhai, J.). Read the note on iuterest uncler s. 71 A. 
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Agriculturist mortgagor not entitled to a refund :
The plaintiff, an agriculturi:;;t, sued (as mortgagor) for account 
and redemption of the mortgaged property under the D. A. R~ 
Act ; the defendant pleaded that, by the terms of the mortgage 
hond he was not bound to account, and that s. 12 of the Act 
did not apply. The Subordinate Judge overruled the objection, and 
on taking ac.'Couot, found a balance due from tbe defendant to the 
plaintiff. He accordingly, made a decree in favour of tl1e plaintiff 
for the land and the amount. Tbe Di.;trict J ndge confirmed the 
decree of the fir~t Court. Held that the decree of the lower Court 
must be varied by omitting the direction ordering the defendant to 
pay the balance t.o the plaintiff. In a snit for account and !1'..

demption, if the mortgagee, on taking the accounts, is found to have 
heen overpaid, the general practice is to order the payment by him 
of the baltLDCI:l due to the mortgagor with interest from the d"'te of 
the institution of the suit. The application of the above rule, how· 
ever, in redemption-suits instituted under this Act, in cases where 
the terms of the mortgage contract between the parties are set 
a:o~iJe for the purpos0 of taking the account under th~ p1·ovi8ions of 
8, 13 of the Act., would not only lead to the redemption of the 
mortgaged property contrary to the terms and conditions of the 
contract., but would, in many cases oblige the mortgagee to refund 
the money whi.,:h rightly came into his hands under the contract. 
There is no express provision in the Statute either directing or en· 
abling this to be done; and remembering that the Act encroaches on 
existing lt'ga.l rights it should on legal principal, not be construed 
to e:rtend beyond the particular object which the Legislature had in 
view in pas5ing the Act. That object as expressed in the preamble 
is eft('Cted when the agriculturist is enabled to discharge his debt 
and recover his lau~.l on far easier terms than those which he has 
contracteJ for, and it would be going beyond that object, if the Act 
were construeJ to entitle him also to a refund of money which had 
already properly come into the mortgagee's bands under the con
tract.t 

(1). J anoji '· J anoji, (188:.1) 1 Bow., 185. (Sargt11t, C. J. and Nanabhai, 
J.), follo•ed in h~nacl,andra Baba Sathe v. Janardan Apaji, (1889) H Bom., 

1~' (Sarg~nt, C. J. &Ld Nanabhai, J.), Vishnu Ke~hav v. Satwaji Tnlaji, 

18\17 P. J, Si, {l'artol•n· and Tyabji, JJ.). 
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In another case where, by'two separate mortgages certain Iandi 
were mortgaged in 1830 by the plaintiff's father to the defendant. 
~n 1882 the plaintiff as an agricultrist brought the present suit for 
redemption of the lands comprised in both mortgages. Held, that 
separate account of the two mortgages should be taken. The 
mortgages were distinct transactions relating to different lands, and 
section 13 contains no words enabling the Court to treat them as one. 
The fact of their being included ill the same snit could not affect the 
question. In taking the accounts of the above ~ortgages there was a 
sum of Rs. 507 5-13-2 due to the plaintiff. mortgagor by the defendant
mortgagee, and, on the other mortgage, a sum of Rs. 3774-2-7 due 
to the defendant mortgagee by the piaintiff mortgagor. The plaintiff. 
mortgagor contended that, although by the ruling in Janoji v. Janoji 1 

he could not compel payment of the Rs. 5075-13-2 due to him 
on the one mortgage, he was entitled to have so much of it 
as might be necessary to set off against the Rs. 377 4-2-7 still 
due by him on the other mortgage. Held, that on the 
a.utority of Janoji v. Janoji, the plaintiff had no legal claim 
t.o tha Rs. 507 5·13-2, and, that being so, the existence of the balance 
in his favour on account of one mortgage could not be treated as 
ex.tioguishing the claim of the defendant to the Rs. 377 4-2· 7 due 
on the other mortgage. The plaintiff as an agricul tnrist-mortgagor 
was enabled t11 free his land from both the mortgageil on the favour
able terms provided by the D. A. R. Act, but was precluded from 
compelling the mortgagee-defendant to refund what the latter had 
personally acquired under the terms of his contract of mortgage.1 

When suit for account is the proper remedy :-The 
plaintiff sued an agriculturist on a bond to secure the payment of the 
price of grain and the interest doe oo a mortgage bond given to secure 
an old debt. Held, that having regard toss. 12 to 14, the snit was 
not Sn5tainahle a.s brough~ bnt that tb~;~ plaintiff should be allowed 
to amend his plaint by seeking an account of what was due on his 
mortgage, and for snch relief by way of foreclosure or sale as he 
might to entilled to.3 

(1) Rmcbandra Baba Sathe v. Janardhan .A.pa ji, (1889) 14 Boru. 
19. (Sargent, C. J, and Nanabhai, J.). 

(2) Dipchand v. Kaahi, 1881, P. J., 116, (Westropp, 0. J. and 
Pinhey, J.). 
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14. (Interest to be allowed.)-Repealed by 

Act VI oj 1895, s. 3. 

Old Law. 
The repeal"ld section 14 was:-

Interest to be allowed -The intt!rast to be awarded in taking an account 
accordiog to thl r11le' s~t f 1rtlt ius. t:l sh~U be-

(a) Tbe rate, if any, ag-reed upon between the parti~s, or the 
persons (if any) through whom they claim, unle!lil such rate i~ 

deemed by the Court to be unreasonable; or 

(b) If such rate is d"emed by the Court unreasonal,)e or if no rate 
was agreed upon, or, wbeo any agreement b~twt'en the parties, 
or the persons (if any) through whom they claim, to aet ofl" 
profit without an a.cc•mnt in lieu of it1tereat h~~os b~n set asido 
by till' Court, such rate as the Court deems reasonable. 

N. B.-These pt·ovision~ ha.ve been practically reproduced by 
the slLme AmenJiug Act ( Vlof 1895)in s. 7lA of this Act. 

15. (Reference to arbitration in certain 
cases.)-Repea!ed by Act VI of 1895, s. 3. 

Old Law. 
'£he repealed seution 15 was:-

Reference to arbitration in certain cases:-Instea.d of inquir· 
ing into the history and the merits of a c~se undo!' s. 12, o~ if, 
upon so enquiring, the Coort is unable to sa.tis(y itself as to the 
amount which should be} allowed on acc()unt of principal or 
interest, or both, the Court may of its own nDtion, direct that 
such amount be ascertained by arbitration, 

1f the parties are w11ling to nomina.te arbitrators, the a.rbitJators 
shall be noUtinated by them in such mauner as may bt' agreed 
upon between them. 

If the pa.rtios a.re unwilling to nominate arbitrators, or can not 
agree in re~pect of such nomination, the Comt sh<1U appoiut. 
any, three pehons it thinks tit. 

Provided that, if all the partid raside in the aa.ma villa.ge, town, or 
city, and, in tile opiuioo of tbe Court, three fit perauns can be 
found a.mong the resideuta of euch vitla.g-e, town, or city, it 
sha.ll appoint reside uta of such vill~o-e1 town; or city. 

'!'he provisions of eectioDS 50S to 5;!2 (both inclusive) of the COOo 
of Civil Procedure sllall apvly to every rufeNnoe to arbitration 
under thia aection. 
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Commentary. 
Case under the repealed section :-Where a snit is 

brought upon a bond the execution of which is admitted by the 
defendant, no strict rule can be laid down, as to the party upon ~hom 
the burden of proof rests. If the !parties adduce no evidence, the 
Court must be c<mtent with the el·idence of the parties themselve~, and 
endeavonr, in the language of s.15 of the Act, to "satisfy itself." 
If it t-aunot satisfy itself as to the amount which should be allowed 
on account of principal or interest, or both, it may, nuder that 
section, direct, of its own motion, that such amount be ascertained 
by arbitration.1 

The right of parties to refer to arbitration is saved by s. 12, last 
para. See, also s. 13 ol. (f). 

[a] 15A. Mortgagor entitled to decree for 
redemption though time fixed by mortgage has 
not arrived or debt has not been paid :-In a suit 
of the description mentioned in section 3, clause (z), 
the Court shall not refuse to pass a decree for re
demption merely on the ground that the time fixed for 
the payment of the principal of the mortgage-money 
has not arrived, or on the ground that the mortgage debt 
has not been completely discharged, or on both. 

Commentary. 
The object of the Section :-The provision that redemption 

tmits are not to be dismissed as premature merely because the time 
for redomption as fix:ed by the mortgage has Dot arrived, appears 
es;entia1, in order to give full effect lo the provisions of ss. 12 to 14 
d this Act, which empower the Courts to set aside the terms of the 
agreement between a mortgagor and mortgagee and declare the 
mortgage-debt paid off whenever the mortgagee has received the 
amount of his advance with reasonable interest thereon.2 

[a] S. 15 A. was inserted by Act XXII of 188:!, s. 6, 

(1) Maloji ~antaji v. Vithu Hari, (1885) 9 Bom., 5:20 (Sargent, C. J. and 
Birdwood, J.) see alao Dhondi v. Lakshman, (1894) 19 Bom., 55:! (Bayley, 
..Ag. C. J. and Fulton, J.). 

(2) Statement of Objects and Reasons; (Amending Act XXII of 1882.) 
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The usual contentions-in a redemption-snit particularly 
()O a mortgll.ge by comlition!!.l sale, are (1) th"t the deerl sued upon i;; 
really a Jced of sale with a. condition of repurchase attached to it and 
(2) that the suit is premature it being agreed between the parti~ 

that the mortgage is not to be redeemed within a certain term. 
How far the:;e contentions will he upheld will be clear from thtl 
following cases. 

Construcion of the document :-In a case in oonsideratio11 
of a debt due by the plaintiff to the defendant, the latter was to take 
possef'•i.~n of certa.in land for teu, yea.r:; anJ appropriate the incom~ 
thereof in lirluidation of the debt, and that after the expiry or 
.the said period the right, to the land was to cease; the deed WM 

.headed "mortgage-deed with possession regarding land." Before thtt 
espiration of the ten years the plaintiff brought thts suit for 
redemption and posse~sion, alleging the transaction to be a mortgage. 
Il.:!J, that it wc~.s a m'lrtg>1.;;e and tha.t the phintiff was entitlel t.o 
redeem even ldore the expiration of the mortgage term of ten 
y('<m. On the point of constr~ction the High Court remarked :
" The case must therefore be decided on a. consideration of the docn· 
ment5 themselves with such ex.trinsio evidence of surrounding 
l)ircumstanoes as may be required to show in whit manner the 
language of the document is related to e1isting fact5 .•• It is difficult 
to believe, when the p·1.t'ties deliberately ddsignat~d the tran:>:J.ctiou 9.3 

a mortgage, they did not believe themselves to be clothed with all the. 
rights and remedies incidental thereto. When the terms are M 

dear as they are in this case, it seems a wanton exercise of ingenuity 
to wtest the terms of a contra.ct from its true construction to oue tt> 

which the partil'il never intended to apply.''1 

Time fixed immaterial :-Under this section a decree for 
reJemption cf\tl be pa.s..~d even though the time fis.ed for the re
p~ymeut of th~ principal of the mortgage money ha.s not iirrived.:s 

t;' u,ler thi:; Ad at\ agriculturist mong:1gor m!ly sue /1),. aa·vu•Lt 

thul ro~·St·stitm of mortgaged property before the time tix~d in tOO 
wort~agl'·<lt•c>J for th~ payment of the mortgage-del,t, Ofl the ground 

(1) Tubr·am '· lla1ucbaudra, (19ul) 26 B•lll!·, 252 F. B. (Jenkin~, C. J • 
• 111d Fuhun, l'ro11e auJ ChanJavarker, JJ.). Thi~ point ia cuustbrod at leugtb 
at ppA1·4:: tlltl<'. 

(l) ~t~\ap:~. \', ~!•&mji ~J.i(, 18'.!7 P. J, 4.!l (PlrSOilB aud Ita.ua1e1 JJ.). 
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that the debt has been satisfied. Any agreement between the 
parties by which the mortgagor is compelled to remain in the 
mortgagee's debt for a definite pe1·iod pro tanto frustrates the object 
which the Legislature had in view. It would be str!\ining the 
language of the Act to hold that the time fixed for payment is an 
agreement determining the manner of taking the account under 
s. 13. The rule of Jaw that the rip;ht to redeem is co-extensive 
with the ri12,ht to foreclosure and consequently postponed until the 
time fixed for the payment of mortgage debt, does not apply to cases 
ftllling under this Act.I 

Decree for possession before debt is paid off:-The Court 
has a power to place the mortgagor suing fol' redem1 tion iu pos
sessio~& of the mortgaged property before the debt is paid cff. The 
words decree for TedemJ,tion must be C(;Dstrued as rueauiog a decree 
awarding possession to the mortgagor, for otherwise, the provision 
would be unnecessary and meaningless.3 

Effect of an agreement in variance with this section :
An agreement between mortgagor 11.nd ruortgapee to the effect that the 
1a1ter should hold the land for 20 years in satisfaction of the 
mortgage-debt, offends against the spirit of this section by virtually 
providing for principal and interest not being paid off for 20 years, 
and therefore it shou~d be disregarded and the amount due on 
the mortgage determined under s.13.3 

Thus in a case where in December 1870, A, an awiculturist, 
mortgaged his land to B for Rs. 600. Twenty years, usufruct of the 
land was to extinguish the mortgage. In 1883 there was a further 
charge in favour of B of Rs. 90. While in possession B bad to spend 
Rs. 225 for repairs, &c. It was verbal1y agreed in Augnst 1890 that 
8 more years usufruct was to be enjoyed in coruideration of the said 
Rs. 225. In 1892 A sued to redeem the mortgage of 1883 aud to 
recover posseSEion, as the debt was already paid off. Ileld, that the 
debt of Rs. 225 was a mortgage-debt by virtne uf the mortgage of 
1870, that the term of 8 years should be disregarded and that an 

(1} Babaji v. Vitbu, (1E82) 6 Bcm. 7U (f2argerJt, C.J. alld KemLall, J.). 
(2) liillandas v. lluktabai1 1E88 P. J. 287 {Birdwlcd und Parecns, JJ.). 

(3) MaLiratrao v. Gambilmal1 l8E6 P. J., Hl {Sarg~nt, C. J. and 
llirdwood, J.). 
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acconnt nf the mortgttge for n~. 22;) shoalJ he b\ken, if A ii willing 
to nnH!'l I hi~ plaint, a!l\l8hou1J he MkeJ to rtl:leem thi\t 1\S wtJll M the 
mort;Iage of 1883; an<l th tt the profit~ after s.~ti~fying the debt of 
Hs. 225 should be applied ia r~Juction of the debt of Rs. 90.1 

But where a mortgagee 1m been pla.~eJ in po~session in 
pnr~uance of an ~tgrrement beLween the p:uties which i;; filt!d, nnJer 
s. 44 ot· in tet·mg of wbicL an awarJ hM been fileJ, or where he is so 
placed in p)s5ession by the Uonrt under the provi:;ion of this Act., 
evidently Lhe mortg,tgor will not be entitled to reJeem within the 
ti:ue (luring w hiuh t11e mCJrtg •gee is to to remain iu posses5ion 
un\ler the new arn.ngeu1ent.1 

Rut iu a ca.~~~ where in 1888 one DhvnJi 1\llJ his elJcst son 
Bda. tJlortga.;.(eJ c.:ertain ancestml property for l~s. 1,51)0. In 18~0 
1 lhondi alone carM to an arraugemeut with the mortg:\gee by which 
it was agreed that the mortgagee should enjoy tlre income (Jf the 
mort~ageJ property till 1\:100 A. D. in fnll satisfaction of the 
mortg~.ge·debt. This agreement was filed io Court nnuer section 44 
d thi-; Act on 4th April, 1891, when it took effect as a decree. In 
t'Xecntion of this decree the mortgagee siJught to attach the property 
mortgaged. Dbondi hafiog died in the meantime, his son3 objected 
to tlru attachment on the groun1 that the decree w••s frauduleut and 
coli n~i ve. But this objection was disallowed by the Court, anJ the 
property wa.-; ntt.ached. Thereupon Dhondt's sons filed a suit for 
rd('tLptiou of the mortgf\ge of 1888. Defendant pleaded that the 
tnortg:1ge wa!1 merged in the ttgreement of lSHO, anJ that the 
l'iainti!i's had no right to redeem. Btld, that the ~tgreemeot wa.:; 

not biuJing U}•OU the vlaintifts. By the a&reen:eut the right to 

r~.leem the tnortgaetl before its fixed period nuder the prO\'isivns of 
hl'l:tiun UA uf tLi:s Act ceaseJ ami. the right to the surplus l'rofits in 
t hu h \nJs t.f the mortgagee 0\·er anJ abo1 e the mortga.ge·d\Jbt was 
abo lost, without any countervailing advantage or benefit. Such 
an agr<!ement by a Hindn father is not binding on his sons in 

tl) B·buji '· ll&l<iraus, lSO~ P. J. 37 (Sargent, C. J. and Candy, J.), 
~Libipatrau Y.liaDlbirmal, 1&6 P. J.l-!1, followed, 

(:?) Uamcltao.lra '· 1\onda&ji, (1&9(i) ~l Bom., 221; (Farran, c. J, and 
1'11\tou, J.) 

11 
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respect of ancestral property. It amounts, pro tanto to an alienation, 
by him, of the ancestral estate without consideration. Jleld, also, 
that as the agreement was not binding upon the plaintiffs, the 
decree against their father based upon the agreement was also not 
binding upon them. I 

Also in a case where S. mortgaged a field and a house to A, 
the mortgage-deed stipulated that on S's failure to pay principal 

· and interest due at a specified time, A was to take possession. 
Upon default, A obtained a decree directing recovery of a certain 
sum as principal and interest found due upto that date and in 
default of S to pay the same, to recover posses~ion. A entered 
into possPssion under the decree, Shaving brought subseqnently a 
redemption suit, l1el£l, that the decree did not change the relation
ship of mortgagor and mortgagee between the parties as there wa ~ 
no gahan lahan clause in the mortgage a::~.d A 1ad sued for posses:;ion 
and not for foreclosure. Ileld, also, that the account taken in the 
suit cou]J not be disturbed but that in other respects the righb of 
the parties were not affected by the decree. The account should be 
taken from the date of the first decree according to sections 13 and 
14, of the D. A. J1. Act.2 

[a] 15AA. Power of Court to name some 
future date for payment by the mortgagor:
So far as it may be consistent with the provisions of this 
Act, every decree for redemption or foreclosure of any 
mortgage, and every decree or order for the sale of any 
mortgaged property made at the instance of a mortgagee 
thereof, shall name such future day, not being less than 
six months after the date of such decree, as the Court 
may think reasonable for the payment by the mortgagor 
of the money payable under the decree, and no such 
foreclosure shall be made absolute nor shall any such 
sale take place before· the day so named. 

(1) Bala v. Balaji, (1897) 22 Bom., 825 (Farran, C. J,, and Cdndy, J.). 

(2) Dattatraya v. Auaji, 1886, P. J. 237 (Sargent, C. J. & Birdwood, J.). 

(a) S. If•!! waa added by Act YI of 18\.J~, s. 8. 
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Commentary. 
In a ca..~ 1 decided before this 300tion was introduced it was held, 

that when a decree ordered paymeutof tLe entire debt found doe to 
be made within a fiKed period, there was nothiug in the D . .A. R. Act 
which could justify tho omission of the ordinary direction for fore
closnt·e in default of' payment. It was observed :-"The Act only 
provides for the account between the mortgagor and mortgagee in 
redemption snits being taken in a particular manner, Lut is silent as 
to the force of the decree beyond allowing the jnJge to direct 
pa~·ment by instalments.'' The decree for foreclo5cre or sale will 
have to he drawn in accordance with ss. 86 and SS cf the T. P. Act, 
except when the advantages under s. lTIB and the like are to be 
given therein. And iu a.uother case it wa.:; held that in a redemption
suit by an agriculturist mol'tgagor, the only decree which could be 
made, in the absence of any special prod5ion in the Act, was the 
ordinary decree for payment of the whole amount1~ witltin 6 months 
or, in dl•fault, for foreclosore.3 

Where B obtained a decree on 21st July 181.')2 in n>demption
suit directing him to pay a certain sum to the mortga~ee within one 
year or the mortgage to be foreclosed. Bet0re the yea.r expired, 
B applied for an order to be allowed to pay the redemption-money by 
instalments under the D. A. n. Act, which "OS grant~d. On appeal 
that order wa.s re\·er:;eJ and the judgment concluded 83 follows:
'' TLt~ original decre-e must stand, and the defendants :ne to be 
allowed to app!y at once fur payment of the sum originally decrt-ed; 
if not paiJ at once, tbe mortgage is to be foreclosed.'' B having not 
paiJ tili tLe ljtb January 1884, tile mortgagee pre:;e.uted a 
dl&r/.1,asl for foreclosure on i:1at date, when E paiJ the redemption· 
mon<'y. Jldd, that the ~:ffect of the orJer abore quoted was to 
pO'itpone foreclosure until there haJ been defc1ult of pa.yment on 
,\emand, and a:; tllfrd had been no demanJ and default, before the 
1110rt,gagee J•rt'~ented l1i:l Ja;·k/.ast on Uth January 1884, the 
paymt'nt by B then was not too la.te.' 

(1) .\.haji ,., (;auu1 1!\89 P. J. (::argent, C. J. and C&ntly, J.). Lakah
Ullln , •• Malhar, lt\.."<•i P. ,J. W~. 

(~) g. DB "unot enacted when thia ea~e ns d~id<:d. 
(:\) ~ltauhi"•P' v. Danapa, (1881) 5 BJm., IJ414l W~tropp, C. J. and 

Meolnll, J.t. 
(~) 13abajee v. lak~Lu11n 1 1~8i, t'. J. ~3 (Sargent, C. J, & ~an•bhai, J.). 
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[a] ISB. Power to order payment by in· 
stalments in case of decree for redemption, fore
closure or sale :-(1) The Court may in its discretion 
in passing a decree for redemption, foreclosure or sale 
in any suit of the descriptions mentioned in section .i, 
clause (J) or clause (z), or in the course of any proceed
ings under a decree for redemption, foreclosure or sale 
passed in any such suit, whether before or after this 
Act comes into force, direct that any amount payable 
by the mortgagor under that decree shall be payable in 
such instalments, on such dates and on such terms as 
to the payment of iD;terest, and where the mortgagee 
is in possession, as to the appropriation of the profits 
and accounting therefor, as it thinks fit. 

(2} If a sum payable under any such direction is 
not paid when due, the Court shall, except for reasons 
to be recorded by it in writing, instead of making an 
order for the sale of the entire property mortgaged or 
for foreclosure, order the sale of such portion only of the 
property as it may think necessary for the realisation 
of that sum. 

[b] (3) Power to continue the mortgagee in 
possession :-In passing a decree for redemption or 
foreclosure in any such suit as aforesaid, the Court may 
direct that the amount payable by the mortgagor shall 
be discharged by continuing the mortgagee in possesion 
for such' further period as will enable him to recover his, 
principal with reasonable interest, and that on the 
expiry of such period the property mortgaged shall be 
restored to the mortgagor. 

[a] 'I hi~ section was ir.aert• d by .Act XXII of 188~, s, 6. 
[b] ~ub-sectiou (3) ''as addtd by Act VI of 18951 a. 9. 
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('] (4) When the amount payable to a mortgagee 
in possession has been determined in any such suit as 
aforesaid, the Court may in its discretion, instead of 
making an order for payment thereof, direct that the 
mortgagee be continued in possession for such period 
(to be specified by the Court] as will in the opinion of 
the Court be sufficient to enable him to recover from 
the profits the amount payable by the mortgagor to
gether with-reasonable interest, and that on the expiry 
of such period the property mortgaged shall be restored 
to the mortgagor. 

Commentary. 
The scope of the section :-The amendment made by the 

intrmluction of the new section 15B met·ely extends to decrees in 
mortg~tge-suits the rule of section~ 17 ami 20 of the Act empowering 
the (Jourt to direct that the amount CJf the decrt>e shall be JlaiJ by 
iusta.lments. If it is allowable to ElllJ,(;v;~r a Court to gire St~ch 
a directiun in regard to an unsecured claim, it seeu1s to be a j.n·tiori 
allowable in the case of a. secured claim.t 

By force of t.his section the Court may, inste11.d of 
Jirecting that the amouut found due on the account be paid in one 
sum, Jirect it to be paid in in:;talments and the section moreover, 
&a)·s that in such a case, when an instalment i~ not paid, only so 
much llf tLe property as may be necessary to pay the instalment in 
arrear should be sold, and uot what would be ntJcessary to pay the 
whole Jcbt. 

Jl.y sub section (3) d this section, if the mortgagee be in pos
Sl'~~iou uuJ tht! J14..SSe':).o)iou be a beneficial one the reJt:mf'tion n1ay be 
eft'tcteJ, without nny sale auJ without auy ntX:essity f~,r the debtor 
J·a~ ing any sum iu cash whatever, by merely OOlltinuiug the 
UJort~Agee in l'c'ssession for S<•llletime. TLe mortg;1gee wou!J tLus 
work the wLole debt (Iff anJ then restore the poSSession to tLe 
u.ortgagor, 

[uj tiulJ-e, ctivD (4) us auJ, d Ly Act VI of 18951 e. 9. 

(1) ~wtewent o! Vl•jects and lttABOu~. !weudwg Act l.III of 18~2. 
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But in order to work out this process, it would be necessary 
when the time for restoring the land con~es, that a further account 
should be taken to show that the debt 'vas completely recovered. 
And so sub-section ( 4), instead of directing that the mortgagee should 
remain in possession until the result of the account shows the debt to 
be paid, authorizes the Court to lh :.t time for which the mortgagee 
js to remain in, at the end of which period he is to go out and 
the mortgagor is to resume possession of his property. 

In the course of any proceedings under a ~ecree :-lu a. 
redemption snit nuder the Act the Uourt having po.ssed a decree for 
the payment of the mortgage amount within a certain period, aml 
the decree being confirmed iu second appeal, the mortgagor after 
the expir3tion of the tim.e for redemption specified in the decree 
applied to the High Court for an order for the payment of the 
amount by instalments under s. 15 B. of the Act. lleltl, that such 
an order could only be made in the course of the proceedings under 
the decree, that is, by the Court whioh canie:; out the decree. I 
Au application by the mortga~or ajte1• a 1'o11seni decree has 
been passed, in a redemptiou-suit, to make tho amouut of the 
mortgagor-debt payable by instalments, is not a '1 proceeding nnder 
the decree'' within the meaning of cl. 1 s. 15B; it is rather a pro
ceeding against the decrte anJ therefore the Subordinate Judge Las 
no jurisdiction to modify the decree in that way.2 

No instalments after foreclosure :-The applicant, an 
agricnlturi~t-mortgagor, sned the defijadant, the mortgagee, fol' 
redemption on the terms provided by this Aot. The account was 
made up and the mortgagor was directed to pay the sum found to 
be due within six months, or to be for ever foreoi(;SI.ld. He failed 
to pay within the time fixed, and aft,erwards applieJ, under s. 15 B 
o£ the Act as amended by Act XXII of 1882, to be allowed to pay 
the amount of the decree by instalments. Held, that the ordrr 
asked for could not be made. An order for foreolosure, when tho 

{1) Bhagirthibai v. Hari Ravji, (1894)1 19 Br.m. 1 318 (aargeot, C. J, 
and Fult11n, J .) ; Gulabpuri v. Paudurang, 1886 P. J. 142 referred to, 

{2) Datto v. Balvant, 1885, P, J. 248. (Dirdwood and Jardine, JJ.~ tj~ 
Balcrialma v. Dnyanoba, 1889 P. J. ~. 
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time appointed by the order has expired, itself operates to transfl!r 
the ownership, and the ownership, baviog once passed to the 
mortgagee, cannot be taken away ffom him by a. subsequent order 
not founded on auy way new transaction of tb~ parti£.-s, escept on 
some special ground, such &S fraud or inevitable accedent, which 
:should be the subject ot a special procce,ling.l 

Where an agriculturi~t was allowed by the decree two years 
within which to redeem ar.J was to be fot-ecloscd at the end of that 
period ~nd the decree fnrther ga. ve him the option of paying the 
mortgage debt'in a lump sow or applying under s. 15B ft•r in· 
~t.alments and he Dltlde no application within the 2 years, bot after the 
foreclosure order had opel'a.ted, made o.n application for instalment:t 
un the ground that at about the time of the e~pira.tion of the perind 
allowed fo1· redemption, he wns ,·ery ill; l1eld, that as soon as the 
order for foreclosure h<\d operated, there was a transfer of ownersLip 
aud that be cannot ~et rid of tho effect of that order under tho 
circmu:;ta.nces alleged Ly him.~ 

Effect of an order absolute :-The above decision seems to 
ltnYo turned upon tho point of the transfer of ownership to the 
matgagce by iorcc o£ the operation CJf the order for foreclosure. 
llut where in a decree the order is for sale and not for foreclosure, 
tile question, 1tl"::ther il•t· morf:Jago1' u:ill be allotred u, l'rd!J 
J~~· j,.stt~lmeuls tl'l!~& aft.:l' t/,e order af,solule fo)r s~ite is nw.de. is 
wry difficult to Le sol red, so far as the applica.tion of tbi; Act i; 
c<Jucerned. On tl1e l,a,J, it mav Le said that in as much as bY 
i!. 8~1 of the T. P. Act the righ~ ~f redemption i;; lost the mome~t 
the order aLsolute for S\lc b pa::sed, tl1e relation of mortgagor an1l 

1110rtgRgee shall come to aa end. and tl~& ri:Jlit id ask fur instalmnli1 
t!uwole.tist in fa Your of tuc mortgagor when an order absolute for 
!!ale bas bren on~ :·a.~5(·J. (.),, tlu· 1JII.er l.aJ~tl, it may be said tha.t 
thl' aliO'''~ pro\'i~ion of the T. P, Act cannot apply to the p~ut 
'lu<'Stion auJ the word5. ;,, tilt' Nllr~t of t•ny proet1t:di119' uv.der ca t!Bm 

'---·--------------------
( 1) Ladu Chimuaji \', BalJaji KhanJujl, (1~8:3) 7 Bom., 33:1 (WeAl and 

~knabhai, JJ.). 

(~) l:atn<'h&n~tra v. Uahiru, lil!tl P. J. ~~ (BirdwO'-d and Pano01, JJ.). 
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are so wi'de tl.at Courts wJl be jv.,tifte l in granting instalments (if 
other circ•m•sta.nces are f,tvonrable) even after the passing d the 
order absol nte for sale.1 lu the caFe of an order af,s,lute for fo"erlosil.re, 
the p•·ocee•lings nntler the decree in respect of which the order may 
have neen Ulltlle, come to an end . when the order i~ pass.,J, but in 
the caqe of decree for sale in re..tpect of a mortgage, the proceejing~ 
d() not termin·tte, bec,tus~ after the ptssiag of the fin~tl orJer for s11.le 
many n.ore things are to be done to give effect to the term11 and 
meaning of the decree.3 The question cannot stand undecided f~ r a 
long time aud an authoritative decision from the ,Bombay High 
Uourt may soon be expected. 

Instalment-order not to be varied. No estopel by 
acceptance :-Sclction 15B allows th~ Court to order payment of a 
decretJ byiust.\lmentseithedn its decree or in the conrse of the execution. 
Bat it does not authorize a vnriation of any order once so made. Nor 
does section 20 of this Act authorize a serbs of instalment-orders each 
one \'arying fi'Om the preceding. A decree was made payable by 
instaiUJents with a proviso that in default of payment of any one 
insta.lment, the whole aniotlDt remaining due should be recover&.ble 
at once. The jnJgment debtor made default. Therenpon the 
d6cree bolder sought to recover the w boie amount of the decree. 
The judgment debtor then applied fo1· a fresh order fur payment by 
in~ta.lments. The Llourt of fir~t instance refused, but the ,SuborJiu• 
ate J uJge io appeal grn.nted the application. Tho Judgment. 
debtor paiJ in Court the amount of instalurents which had become 
due under the second order. The decree-holder took out. the mom•y 
so paiJ in. Held, that the Subordinate Judge in appeal ha(l no 
powe•· to make a fresh order for payment by instalments varyin:.{ 
the original order. Held, also, 'that the judgment·creJitor by 
taking out the money paid into Uourt by the judgmeut-Jebtor as 
in~tal,.uenta due under the second order for instalments did not biuJ 
himself to abide by that order.3 

(1) See Bb~A!.fVaa v, Ganu, Supra, and the remarks of Hanade, J. therein. 
See a~s., ~. ~ (a) ofT. P • .Act and ss. 290, 291 & 310!. of Civil Procedure Code. 

(2) lnd•·td it is v~ry much difficult to unJerstaDll the proper signill• 
cauce ot the exprcssiou-payab'e under tlte decree-in the 1st para~raph 
of the section, 

(3) Balkrishna lnqrabhan v. abaji bin B .. hirji More, (1887) 12 6ou1.1 
3~'> j (West and Bud wood, JJ .). 
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A Court executin.,. a decree can execute it in 
accordance with its ter;s :-When a mortgagee is "ndcr a decree 
continneJ. in possession of the mort,g:tged property for a definite 
time, be is entitled to retain that possession until the es.piratio~ o£ 
the specified period and is not liable to be redeemed before then. The 
gener~tl rule is that when the mutnal tights and obligations of the 
plaintiff and defendant have been determined by a decree, the decree 
affords the measure of those rights and obligations and a Court 
executing the decree can only ex.ecute it in accordance with its 
term•,1- of course subject to certain provisions, such as those given 
in ss. 15B, 20 and the like. 

Effect of default in paying instalments :-Where the 
question to be decided was whether under s. 15B cl. 1, the 
Court could attach, to an order for payme;t by instalments of 
the money found due on the mortgage, a proviso that if there should 
be Jefa.ttlt in pR.yment of any instalment, the whole remaining 
mortgage-debt should become due, held, that having regard to the 
spedll.l object of the Act, it could not have bee11 intended by s. 15B, 
t.h,~t the Court should be able solely in the ex:ercise of its discretion 
to effect by it3 decree what it is expressly forbidden to do by cl. 2 
of that section without recording the reasons in writing.1 

[a] 15C. (1) Power to order payment, by 
instalments in suits for possession of mortgaged 
property :-The Court may, if it thinks fit, in any 
suit for the possession of mortgaged property under 
section 3, clause · (y), instead of passing a decree for 
possession of that property, pass a decree directing that 
the amount payable by the mortgagor shall be payable 
in such instalments, on such dates and on such terms 
as to the payment of interest, and as to the appropri .. 
ation of the profits and accounting therefor, as it 
thinks fit. 
, (1) R~machantlra v. Konrlaji, (1R96) ::!2 Hom., 221 (Farr11n, C. J. and 

f nltnn, J .); ~~~'" L11kshman 'f. Sheik: A.bdulla, 1R9(J P. J. 154; M.abant, l•l:lltal'~lr 
"· Chndanuna hlanabhai, (1888) 13 Bom.,lOG i &lcrishna 'f. Abaji, (1887) 
1:! 13om., 3~6. 

(~) ~~"."'' v. ~amchanolrA 1 18941 P. J.,456 (Sargt~nt 1 C, J. and Fulton, J.). 
(a) 1 bli sectlOD w u inusrt.ed by A o' XXII ot 188:!, 1. 6. 

12 
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(2) If a sum payable under any such direction is 
not paid when due, the Court may, if it thinks fit, 
instead of making any other order which it is empowere 
ed to make for the realisation of that sum, make an 
order directing that the mortgagee be put in possession 
of the whole or any portion of the property mortgaged. 

[a] 15D. Mortgagor may sue for account:
(1) Any agriculturist whose property is mortgaged 

may sue for an account of the amount of principal 
and interest remaining unpaid on the mortgage and 
for a decree declaring that amount. 

(2) When any such suit is brought, the amount 
(if any) remaining unpaid shall be determined under 
the same rules as would be applicable under this Act if 
the mortgagee had sued for the recovery of the debt. 

(3) At any time before the decree in the suit is 
signed, the ·plaintiff may apply to the Court to pass a 
decree for the redemption of the mortgage, or the 
mortgagee, if he would then have been entitled to sue 
for foreclosure or sale, may apply to the Court to pass 
a decree for foreclosure or sale {as the case may be), 
instead of a decree merely declaring the amount re
maining unpaid, and the Court may, if it thinks fit, 
grant the application. 

(4) The provisions of section 15B shall apply to 
any decree passed under sub-section (3). 

16. Agriculturist-debtors may sue for ac
counts :-Any agriculturist may sue for an account of 
money lent or advanced to orpaidforhim by a creditor, or 
due by him to the creditor as the price of goods sold, or on 

(a) lhia section was inserted by Act XXll of 1882, s. 6. 
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a. written or unwritten engagement for the payment 
of money, and of money paid by him to the creditor, 
and for a decree declaring the amount, if any, still 
payable by him to the creditor. 

Amonnt of debts in such cases to be de
termined according to foregoing provisions :
\Vhen any such suit is brought, the amount (if any) 
payable by the plaintiff shall be determined under the 
same rules as would be applicable under this Act if the 
creditor had sued him for recovery of the debt. 

Commentary. 
Account-suits :-Sections 15D and 16 introduce novel 

provisions enabling the debtor ~o sue his creditor for accounts, 
Account-suits would come under s. 3 cl. (a) of Chapter Il. The 
provisions of Chapter II materially differ from those of Chapter III, 
in as much as there is no appeal from any decree or order in any 
suit under Chapter II; while no such bar is to be found in Chapter III. 
An attempt was made in the Anwnding Biil of 1882 to bar 
appeals and introduoe under Chapter Ill the system of revision given 
in Chapter VII. But the proposal tell through. By the same Bill of 
1882 the provisions of Chapter II were clearly made applicable to 
suits for accounts without any limit or value. And an amendment 
was accordingly introduced incl. (a) of s. 3 of the Act. The clauoe, 
as is clear, applies to account-suits brought in the Court of a Sub· 
ordinate Judge under the provisions of ss. 15D and 16. 
The anamoly which unavoidably arises is that although appeals are 
uot prohibited in all suits under Chapter lli, they cannot be 
made in respect of suits for accounts under the:)e sections. It is, 
however, submitted that oection 3, d. (a) should be construed very 
stri~.:tly, a.uJ when a simple suit for aocount has d.angtd it:; form 
1:. g. at the time of pa.ssing a decree, under cl. 3 of s. 15D or under 
s. 17, and a decree for redemption or payment by instalments ia 
passed, s. 3 cl. (a) and s. 10 will no longer be given any operative 
force in respect of such a decree anJ hence an appeal will not be 
barred. (For remissions of Court-fees setl Part ll of this Look). 

"The amount shall be determined under the same 
rules: "-The rules herein referred to are evidentlv those embodied 
in Sli. 12, 13, 13A and 71A. of this Act. • 
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Account-suits. Law before s. ISO was introduced:-! 
snit for an account upon a mortgR.ge could not be maintained by a 
mortgf\gor unless he asked for redemption a.lso.I And where there 
had been a snit between an agriculturist-mortgagor and his 
mortgagee for an account merely, a subsequent snit for possession 
on payment of money declared to be due was barred under either 
s. 13 or s. 43 of the Code of Civil Procedure.a But where an 

agriculturist mortgagor sued for account aJld rlid not also claim 
redemption in the same suit, he was allowed by High Court 
to amend his plaint in second appeal and convert the suit into 
one for redemption,3 

Law after the amendment :-Under s. 15D of the Act 
as amended by Act XXII of 1882, an agriculturist-mortgagor can 
sue for an account upon .a It'Ortgage, without at the same time 
asking for redemption. Such a suit '~ill not bar a t~ubsequent suit 
for redemption. The.section was expressly intended to remove the 
bar created by s. 43 of the Civil Procedure Code.4 

Where, however, under the provisions of cl, 3 of section, 15D 
in addition to the declaratory decree there has been a decree 
ordering payment and in default sale, a second redewption suit c~n 
not be brought. The test is whether the party Cl)nld or could not obtain 
ia execution of the decree the relief which be seeks in the suit.& 

{I) Har·i v. LaL.ahman, Li881]1 5 Bum., 614 (Wesrr''I'Pt C. J. aud Melvill, 
J.); followed in Ha.ri v. Sharum, 1882, P. J. 15, and rdened to in Bhau 
Baldji v-. Nilkanthrao, 7 Hom., 377. 

(2) Bhau Balaji v. Hari Nilkanthrao, [1883) 7 Bom., 377 (Kemball, 
Pinbey, JJ.). 

(3) Hari v. Sitaram, 1882, P. J., 151 (Melvill and Kemball, JJ.); Hari \'. 
Lakshman, (1881) 5 Bum., 614, followed. OJ. Jivaji v. Kaka, 1883 P. J. 9, 
(S,u·gent, C. J., and Kemball, J.). 

(4:) Lalucband v. Girjapa, (1895) 20 Bom., 469 (Jardine and Ranade1 JJ.); 
(In rhis case Ranade J. remarked at pp. 472 and 473 :-"The power 

conf~:~rred on the Court to turn an account-suit iut J 11 suit for redenr ptwn i~ 

• , • balancad b.v an alternative powet to turn the accounr-suit 
into a suit for foreclosure or sale, if the mortga'.!ee appli~s for such 
conversion, and the Court sees fit to grant bis al'plica.tion, 'l'ha app•llauL'' 
plead~r admilted that this permission to turn an account suit iuto a f,,re. 
closure suit cannot be eonstrutd into a prohibition to th~ morr~1r)[ee to brio~ 

a .eparat~ suit for foreclosure or sale, if be doe~ n .. t avail t.im.elf of el .. u.e 
3, or if the c.lurt se~s no r~ason to grant his appli~lltiou.") 

(51 Govind Valad ltama v .llavji, 1891 P .J, 36~ {Pa1BuuB & Banade, JJ.). 
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What may an account-suit determine :-In a snit by a 
mortgagor for an account, the title of a. person in possession can 
be tried in order to ascertain whether or no profits of the land, since 
be got into possession, were held by him as mortgagee, and therefore 
to be placed to the credit of the plaintiff's account,l 

A mortgagor instituted a suit on several mortgages, in the 
Court of a. Sub·J udge of Second Class, for account. The amount 
of all the mortgages put together increased the valuation of the 
suit over Rs. 5000. The plaintiff-mortgagor in order to bring the 
suit within the Court's Jurisdiction applied £or permission to 
amend the plaint and to withdraw hi:; prayer with respect to one 
of the mortgages. On a reference by the Sub.Judge to the High 
Court, held," Section 150 which provides for a suit ohn exceptional 
character was intended to give the mortgagor the power of obtaining 
an account of what was due on mortgage of his prol)erty. And 
therefore, ia cases of there being several mortgage-bonds the aCCO\£nt 
must be taken of all of them in the same suit. And if the total 
amount ex.ceeJs Rs. 500 the case does not fall under Chapter 11 of the 

Act. If it exceeds Rs. 5000, the First Ula.ss Subordinate Judge 
alone has jurisdiction.''3 

17. Decree under section 16 may provide 
for payment by instalments. Execution of ·de
crees under this section.-A decree passed under 
section 16 may, besides declaring the amount due, 
direct that such amount shall be paid by instalments, 
with or without interest; and, when any such decree 
so directs, the plaintiff may pay the amount of such 
decree, or the amount of each instalment fixed by 
such decree, as it falls due, into Court, in default 
whereof execution of the decree may be enforced by the 
defendant in the same manner as if he had obtained a 
decree in a suit to recover the debt. 

(1) ltawa v. Karimkh&n1 1885 P. J., 112 (~~~orgeut1 C. J., and Bird· 
wooJ, J.). 

(:!) Balnji v. Haui, (1892) 16 Botll , ~~1 i (Sar~eut, C. J. and Birdwood 
J.~ CJf. a. 3 el.. (a) of tl.lia Act; (eee a. ;.;-l of Act. XIV ot 1869). 
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18. Payment into· Court in cases under 
section 16.-The plaintiff in any suit instituted under 
section 16 may at any stage of such suit deposit in 
Court such sum of money as he considers a satisfaction 
in fu)l of the defendant's claim against him. 

Notice of the deposit shall be given by the Court 
to the defendant, and the amount of the deposit shall 
(unless the Court otherwise directs) be paid to the 
defendant on his application. 

No interest shall be allowed to the defendant on 
any sum so deposited from the date of the receipt of 
such notice, whether the sum deposited be in full of the 
claim or fall short thereof. 

Commentary. 
Section 18 does not refer to s. 15D probably because the latter 

section was not there when the former was originally drafted. 
There seems to be no particular intention of the Legislature in 
ex.cluding s. 15D from the operation of this section. However, 
whether the exclusion is intentional or unintentiona.J, the section, as 
it stanus, can not apply to snits under s. 15D.1 

19. (Power to discharge judgment-debtor. 
Power to direct institution of insolvency pro
ceedings.)-Repealed by Act VI of 1895, s. 3.* 

Old Law. 
The repealed section is :-

:Power to discharge Judgment-debtor:-When a decree has been 
passed, whether before or after thi.i! Act comes into force, under which any 
sum less than fifty rupees is recoverable from an agriculturist, the Court, 

{1) This section may be compared with ss. 83 and 84 of Transf~:r of 
Property Act and with ss. 376 to 379 of Civil P. Code. It may be noted also 
that this section applies only when the person depositing the money has 
i11stituted a suit under s. 16 of this Act. · 

• Althot1gb this section is repealed a reference .to it is to be found in ss, 
20 and 24. 
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''on application or of its own motion'' may, either in the course of execution 
of puch decree o~ otherwise, if it is satisfied that "the other debta (if any) 
due by him do not, t11ken together with au.ch sum, amount to fifty rupees'' 

. and that be is unable to pay the whole of such sum, direct tbe payment of 
such portion of the same as it considers him able to pay, and grant him a 
diech•rge from the balance" of such sum." 

Power to direct institution of insolvency proceedings :-When the 
sum po.ya.ule under the decree amounts to tifty rupcei or upwards, or when 
there are other debts due by the d~btor which, together with such sum, 
amount to fift.y rupees or upwards, the Coutt," on application or of its own 
motion," may direct proceedings to be taken with respect to bim 3.'1 nearly 
as may be as if be had applied to be declared an insolvent uuder the 
provisions hereinafter contained, 

20. Power to fix instalments in execution:
The Court may at any time direct that the amount of 
any decree passed, whether before or after t4is Act comes 
into force, against an agriculturist, or the portion 
of the same which it nirects under section 19 to be paid, 
shall be paid by instalments with or without interest. 

Decree means a personal decree :-The words "decree 
passed against an agriculturist " in this section, mean a. decree 
passed against an agriculturist personally, and do not include a 
decree for the recot,ery of money bg the sale of mortgaged property. 
The effect of this section must be taken to be an enlargement of the 
indulgence granted by s. 210 of the Civil Procedure Code, bnt 
only iu tho~e cases to which the latter section applies. By section 
210 of the Code, the Court may, after the passing of the decree in 
money-suits, order the amount to be paid by instalments, pr()Vided 
tl~o~ decree--lwlder consents. By this section the Court may make the 
same order in similar suils, without the consent of the decree-holder,l 
The second clause of s. 210 runs thus.:-

" And after tbe passing of any such decree the Court may, on the 
OJip;ication of the judgment-debtor and t~·itltout tlte C01&8fnt qf 
tht dcrrce-lwldcr, order that the amount decreed be paid by 
iustalmenta 011 suc1& tcr1118 as to t~ payment of illtt'1'est, tlw 
attachment 1!/ the Jlropert!J Q/ the dtjt.'ftdant, Qt' tlu: tttktng if 
sceurity from him, Qt' otlu:rrvi.'!c as it tb.inke tit. '1 

---~ 

(I) Shankalfllpa DargoPatel v. Dana.pa Virantapa, (1881) 5 Bom., 604, 
(Westropp, C. J. and Melvill, J.); in this case \be darkbMt-proceeding dated 
I.Jefore tbe A~;t came into force. See the order of reference. See Balkrilihna 
v. Dnyanoba, 18~9, r. J. ~S. The ltalica are ours, 
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From the words underlined in the above section it ciMrly 
appears tha.t the wording c.f s. 20 is more liberal to the debtor than 
that of s. 210. 

Provisions for instalments:-Section 15B empowers a Court 
to grant instalments in a decree for redemption, foreclosure or sale 
passed under the pt·ovisions of this Act. By s. 150 in snits 
brought by a mortgagee for possession of tbe mortgaged-property, 
the Court trying the suit is empowered to order instalments for the· 
payment of the mortgage-money due on the mortgage. Section 17, 
which refers to account-suits under s. 16, and which enacts that a decree 
under s. 16 may provide for payment by instalments of the amount 
found due, relates only to account-suits brought by debtors and s. 20, 
which of course does not apply to decrees in mortgage·Suits,1 simply 
authorizes the granting of instalments after a decree is passed. lt 
thus follows, that in the case of ordinary suits (suits not relating to 
foreclosure or sale of a mortgaged·property) for the recovery of 
money brought by a creditor, there is no provision in the Act which 
allows the granting of instalments at the time of passing a decree. 
In this respect, therefore, the Court will have to act upon the general 
provisions given ins. 210 of the Civil P. Code, the first paragrajJh 
of which ~ection runs as follows :-

,, In all dtcreea for the payment of money the Court may, for an,l/ 
S!ifficient reason, order that the amount shall be paid by instal

ments \Vith m· without interest;" 

The reader will at once see that the words " for any sufficient 
reason" printed in ltalies aboV'e, do not appear in s. 20 of this Act; 
nor in the second paragraph of s. 210 of Uivil P. Code. Perhaps in 
cases under the second paragraph of s. 210, the consent of the 
decree-holder is as good a safe-guard as the considerate discretion 
that will be exercised by the Court. It is an open question whether 
in granting instalments under s. 20 the Court can be more lenient 
towards the judgment-debtor than they would have been if the words 
under consideration were to exist in the section. 

Another important point to be noted here, is that. although a 
debtor cf!,n get instalments noder this act, if he appro11.ches the 
Court as a plaintiff under ss. 16 and 17, he cannot ask for instal. 

(1) See Balkrishna v. Dnyanoba1 1889 P. J, 25, 
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ments in a decree under this Act si:nply becav.se instead of 1u.ing 
his creditor he is llimselj sued. Of course in case he is sneLl by a 
mortgagee for foreclosure or sale, s. 15B allows him to move. the 
Uourt for granting inst~tlments. When inst:dments have been 
once granted under a decree or order, no fresh order for instalments 
can be passed :mder this section. Section 20 does not authorize a 
series of instalment-orders each one varying from the other.1 

It seems s. 20 is not to be restricted to decrees for money only, 
Lut may indude decrees for the delivery of any moveable, which 
aecree~ shall also, as required by s. 208 of Civil P. Code, state the 
amount of money to be paid as an alternative ifdelivetycannot be had. 

The reference to s. 19 is made nugatory by the repeal of that 
section by Act VI of 1895. 

21. Arrest and imprisonment in execution 
of decree for money abolished :-No agriculturist 
shall be arrested or imprisoned in execution of a decree. 
for money [a] passed whether before or after this Act 
comes into force.[a] 

Commentary. 
Object of the Section :-Imprisonment was, at bes~ a barha

ruu~ de,·ice to meet the case of a debtor's concealing his property or 
nJu~ing to giVe it 0 P· It will be q nite unnecessary for these purposes, and 
"illl1e re:<erved for cases of flagrant fraud or dishonesty in insolvents.1 

"A decree for money " :-A decree directing costs to be paid 
in a. pa.rtiuular manner is a decree for money as far as the award or 
cu~ls i~ concernell. 3 

" Passed whether before or after this Act comes into 
force " :-Before the;;e words were incorporated into this section and 
iu s. 22, bllth the sections were not held to be applicable to a decree 
maJo preriou~ly to the date on which this Act ca.me into force! 

(1) IJalcriohua v. Auaji, (H~1<7) 1:? Bom., 3:?6 (Wesl and Bird wood, JJ.). 
(:!) llon'bla ~h. llopt>'s Spoech, Proceedings of Governor-Uentlral'e 

c,,uu~tl for 18i\l, Yol. X\'ll1 p. 47. 

(:l) r~stl v. 1\'aman1 18ol P. J. 316 (\re•tropp, C, J. and K .. mbllll, J.). 
( 4) Dipch1111d v. ti ok:lhla11, (1880) .& Bllm., 3G3 (W eatropp

1 
C. J., M, 

)l~l\'ll111nJ f. D. ~1elvill1 JJ.). 
(a.-a) Thc•e wor la .-~re added ~y Act Xlll of 18821 1. 8. 

lJ 
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· 22. Immoveable property exempted from 
attachment and sale unless specifically pledged. 
[aJimmoveable property belonging to an .agriculturist 
(b) shall not be attached or sold [a] in execution of any 
decree or order [c] passed whether Jefore or after this 
Act comes into force, [c] unless it l:cas been)pecifically 
mortgaged for the repayment of the debt to which such 
decree or order relates, and the security still subsists. 
[d] For the purposes of any such attachment or sale as 
aforesaid standing crops shall be deemed to be move
able property. (d] 

But the Court,. [e] on application or of its own 
motion, [e] may, when passing a decree against an 
agriculturist or [£] in the course of any proceedings 
under a decree against an agriculturist passed whether 
before or after this Act comes into force, (f] direct the 
Collector to take possession, for any period not ex
ceeding seven years, of any such property of the 
judgment-debtor to the possession of which he is 
entitled, and which, in the opinion of the Collector, is 
not required for his support and the support of the 
members of his family dependent on him, and the 
Collector shall thereupon take possession of such 
property and deal with the same for the benefit of the 
decree-holder in manner provided by s. 29. 

The provisions of s. 31 shall, mutatz's · mutandz's, 
apply to any property so dealt with. 

[a·a] These words were substituted for the original words by Act XXIll 
of 1886, s, 7, 

[b] Words repel\led by Act VI of 1895, s. 10, are omitted. 
[e-o] These words were inserted by Act XXII of 1882, s, 9 (1 ), 
[d·d] These words were inserted by Act VI of 1895, s. 10. 
[e-e] These words were inserted by Act X.Xll of 18821 s. 9, (2). 
[ f·f] These words '!f'ere substituted for the original words by Aet XXII. 

of 18S21 e. 9 (3), 
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:>i· .... 
Chapter Ul, s. 23. r}': 99e 

.., 8o, 
Old Law. .,~?ty' 

The original words for which a sabstitution mar ked ~~f ~s " 
made by Act XXIII of 1886, s. 1 were:- ~ 

''No agriculturist's immoveable property shall be attached or sold," 

In the place of these words, Act XXIII of 1886, s. 7 
substituted :-

., Immoveable property belonging to a.u agriculturist, other than his 
atandiog crops, shall not be attached or solJ." 

[b] And the words other than. leis standi1t.g crops in the above 
were repealed by Act VI of 1895, s,, 10. 

The original words for which the substitution marked [f-f] 
was made by Act XXII of 1882, s. 9 (3) were :-

"At uy snbsequl'ot time." 

Commentary. 
Scope of section 22 :-Section 22 is framed · so as to 

secut·e to the agriculturist against his creditors the possession of as 
much of his land as is required for his support and the support of 
the members of his family who are dependent on him. For the 
purposes of this section standing cr(}ps were e.t first regarded as 
immoveable property.t But it was founJ desirable that standing 
crops should not for purposes of attachment and sale be so tre!foted, 
and consequently should not be exempted from being taken in 
execution of a decree. Being u~ually a kind of legitimate security 
for an advaQce for the purposes of cultivation, it seems, the Legislature 
k<'pt them accessible to persons reaking advances so that tney may 
look to them for their recoupment if necessary. 

Law prior to the amendment of 1882 :-Neither s. 21 nor 
s. 22 applies to a door~e made P''evio~~.sl!l to ht November 1879; and 
the holder orsuch a decree may arrest or impl'ison his agl'icnlturist
JUdgment-debtor, AS well as attach and sell his immoveable 
property not !~pecifically mortgaged.3 But it applies to decrees for 
money p~~.s.ied 11/.~llqt~.t.•Jly to the coming intAJ force of this Act 
in suits fileJ before it was passed.s 

(1) ~"'t> s_.du '· Sarubhu (18~;:.!), 6 Bow,, !i\12. a .. e alu hauda v. Mauaji 
18~0 P, .J. 27 4 an~ Kirpastan•1kt.r v. duvinJ~~., 18':10 It. J. 329. ' 

(2) Dipvhand "'· Goku daa, (1880), 4 Boo:.., 303; (Westropp, C. J. anJ 
Y. :U ... tvilland t'. D. M~lvill, J.T.). 

(3) Yoeu '· \\'amau, 1:'><11). J. 31G (\\'estropp, C. J, aud Kembal~ J.~ 
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lUfect or amendment pendente lite :-On the 7th of 
September 1870, the applicant obtained a money~decree against 
certain agriculturist-defendants, ami, having made five applications 
for execution upto 1879, realised a part of the judgment-debt. 
On the 2nd of September 1882,-that is, after coming into force 
of this Aot,-the creditor made his last application for recovering 
the ba.lan:Je by attachment and sale of the lands of the 
debtors. On the 1st of February 1883 while the above 
application was pending, this Act was amended by Act XXII of • 
1882, so as to prohibit the sale of the immoveable property of 
agriculturists in ex:ecution of a decree, even though such decree 
was passed befot·e the date of the Act. IIeld, notwithstanding the 
provision of s. 6 of the General Clauses Act and the attachment of 
the lands before the coming into operation of Act XXII of 1882, 
that the order for sale, having been made subsequently, was illegal, 
and should be set aside. The general rule is that a repealed statute 
cannot be acted on after it is repealeJ; but, as provided in s. 6 of 
the General Clauses Act, 1868, all matters that have taken place 
under it before its repeal remain valid. But a. new order of a 
Court, not anciliary or provisional, but directing a further 
substantive step in execution of a decreA, is a new proceeding which 
should be governed by the law in force when the order is made, 
and not by the law which it repeals. An application for an order for 
sale must on account of the elaborate provisions in ss. 320 and the 
following, and the prolonged process under this Act, be regarded as a 
new proceeding: not a mere continuation of one already begun. In 
this case it was also observed, that the mere fact, that a decree was 
made before the new law wss passed, would not indeed affect the 
matter, but an attachment would affect it, seeing that the new law 
is not made e::t.pressly retroactive as to existing attachments.1 

The issues under this section :-Under this section the 
Court has simply to inquire :-(1) Was the land specifically mortgaged 
for the repayment of the debt? (2) Does the decree or order relate to 
that debt? (3) Does the security still subsist? The word "specifi
cally '' in the section bas no greater force than the word "specific '' 
ins. 58 of the T. P. A.ct. 

(1) l:lhivram Udaram v. Kondiba lluktaji, (1884) 8 Bow., 340 (We.!t aud 
Nanauhai, JJ.); see .Mangal J:'rasad, L. R. 8 Ind. .A.p. 123, and other cases 
cited lherei.o. 
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Bhicu an agriculturist borrowed in 1866 a sum of money from 
the plaintiff's mother, Yesubai, under a bond, whereby he mortgaged 
his house as security and also covenanted to pay each year to 
Yesubai half the produce of certain land as interest and the other 
half in reduction of the principal and in case of default sbe was to 
be at liberty to let the lands to others and to take the profits. 
Yesubai subsequdntly sued to recover the debt and obtained a. decree 
direotiug the sale of the land. In execution of this decree, the land 
was sold on the 5th J nne 1896, and was bought by the plaintiff, 
who now sued for possession. It was contended on behalf of the 
deft'ndants that the covenant to pay the produce did not amount 
to a " specific mortgage" of the land and that consequently the sale 
to the plaintiff was invalid under this section. Ileld, that the land 
was specifically mortgaged for the repayment of the debt and that 
the sale was valid, and plaintiff entitled to recover.! 

Unless it has been specifically mortgaged :-With that 
part of the section where these words appear may be compared the 
ruling that s. 266 of the Civil P. Code, proviso (e) does not prohibit 
the sale of property specifically mortgaged, albeit, that thtl property 
Le materials of a house belonging to or occupied by an 
agriculturist. a 

Equity of redemption is immoveable property:
One Haghoji, au agticulturist, mortgaged the laud in dispute to the 
deft~uuaut in 1872. In 1875 one Dagdu obtained a. decree against 
Raghoji (the mortgagor), who was then represented by his widow, 
the plaintiff. In e~ecution of this decree Raghoji's equity of 
redeUlption was sold on the lOth February 1883 and was bought by 
the son of the defendant (the mortgagee). On the 12th 
April, 1883, the sal>~ was confirmed and on the lOth November, 
1883, the purchaser took formal possession of the land, lJ.l 
tsn the plaintiff (widow and heir of the mortgagor Haghoji), 
brought this suit to redeem the mortgage and to recover the posse~ 
~iou of the land, contending tLat under s. 22 of tbis Ac~ the sale 
of the equity of r~deruption was a. nullity. The lower liourt dismissed 

(11 Bha;:vaudaa v. Hathibhai, -i Bom.,25, fullowed in Bapuji v. Ma.hadu, 
18~l2. P. J. 111. 

p) Balahet v. DhonJo, (1901) 3 Bom. L. R., 54~; 1, c., 26 Bom., 33, 
(Caody 11nd fultuu, JJ .). see V •ukatra') r. 13ijesiug, {1885) 10 Bom., 108. 



102 Chapter III, ss. 22 and 23. 

the suit, holding that although the sale might be illegal, so long as 
the certificate of sale remained in force it was a bar to the plaintiff's 
right to redeem. Held, that the plaintiff being found to be an 
agriculturist, this Act applied, the provisions of which applied 
although the decree and order for sale were mads before the Act 
was passed. The Act expressly forbids the immoveable property 
of an agriculturist to be sold in execution, and an eqnity of 
redemption is immoveable property, within the contemplation of the 
A.ct. The sale, therefore, on the lOth February 1883, of the equity 
of redemption iu the mortgaged lands was illegal and a nullity, and 
was no defence to the plaintiff's suit to redeem the mortgage.I 

An application in contravention of this section would 
not save limitation :-An application by a decree-holder to attach 
an agriculturi'lt judgment-debtor's immoveable property is not. an 
application in accordance with Jaw and it cannot be of avail to 
render a subsequent application for execution withiQ period of 
1imitation.2 

The provisions of this section will have to be supplemented by 
s. 73 A. 

For Notifications under this section and s. 29, see Part II of this 
book.3 

23. Chapter not to apply to Village-Munsifs' 
Courts :-No provision of this chapter shall apply to 
the proceedings in the Courts of Village-munsifs unless 
such provision has been specially extended thereto 
under the power hereinafter conferred. 

(1) Mahalavu v. Kusaji, (1893), 18 Born., 739 (Sargent, C. J. and 
Bayley, J.). In this case the piaintiff was considered an agriculturist because 
her husband and son were so. 

(2) Cbatur Kushalchand v. Mahadu Bhagaji, (1885) 10 Bom., 91. 
(Sargeut1 C. J. and Birdwood, J.). 

(3) See also B. G. G. for 1895, pt. 1, p. 176; and B. G. G. for 1903 pt. 
1, p. 306. 
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CHAPTER IV· 

Of !nsolvmcy. 

24. Subordinate Judges to have jurisdiction 
in agriculturists' cases :-Every Subordinate Judge 
shall have the powers conferred by sections 344 to 359 
(both inclusive) of the Code of Civil Procedure, as 
modified by the provisions next hereinafter contained, 
for the purpose of dealing with applications under the 
Code of Civil Procedure or under this Act to have 
agriculturists residing within the local limits of his 
ordinary jurisdiction declared insolvent and proceedings 
taken under orders passed under the second clause of 
section 19 ; and, except as provided in Chapter VII of 
this Act, no such application or proceeding shall be 
dealt with by any other Court. 

Commentary. 
How far this Act differs from the Code :-The chief 

points in which the pro,•isions of the Insolvency-Chapter differ 
from those of the Civil P. CvJtl are that they allow an agriculturist 
to apply to be adjudicated an insolvent, though no process in exe· 
cation has been issued ag&inst him; that they entitle him to an 
adjudication in all cases in which, as a matter of fact, ha mav be 
insolrcnt, J(laring any misconduct on his part to be punished ~nder 
the Code of Uivil Procedure; and that they similarly entitle him io 
a.ll cases to a complete uischa.rge from debtti, whil.ih after all reason· 
able enfon.>ement, he is unable to pay.t 

As modified by the provisions hereinafter contained :
The provisions of ss. 344 to 359 relate to insolvent jui19ment.J.ebt0f'1, 

In Distrir.ts t~ which the present Chapter has been extended, the 
appli()&tion of the provisions at~resaid k made subject w the 

(1). 1Stat~u1ent o! Object• and lleaaona. (Act IYII of 187'9), 
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modifications contain:d in this Chapter· with respect to proceedings 
to have an agriculturist declared insolvent. The modifications made 
are noted below under the appropriate sections. 

Second clause of s. 19 :-The reference in -the section to 
pr-oceedings taken under orders passed under s. 19 is now made 
nugatory by the repeal of s. 19 by Act Vll895. 

No such application shall .be dealt with by any other 
Court :-Under the Civil Procedure Code, District Judges (s. 344) 
and J ndges specially authorized for tbe purpose (s. 360) can only 
de~l with applications in insolvency. But undet· this Act (by virtue 
of this section) a Snbordinate Judge alone can entertain snch 
applications in the first instance, though subsequently they can be 
transferred by the District Judge under his revisionary aud super· 
visionary powers given by Chapter VII of this Act. 

25. Agriculturist may apply for adjudi
cation in cases not provided for by Code.-Any 
.agriculturist whose debts (if any) amount to fifty rupees 
or upwards may appy to any Subordinate Judge within 
the local limits of whose ordinary jurisdiction he resides 
to be declared an insolvent, though he has not been 
arrested or imprisoned, and though no order of attach~ 

ment has issued against his property, in execution of a 
decree. 

Commentary. 
"Any agriculturist":-whetber ha be a judgment-d;c>btor or 

not, can apply under the section when he becomes indebted to the 
extent of 50 rupees or upwards. 

"Amount to fifty rupees ...... " An agriculturist whose 
debts amount to leSB than fifty rupees can apply under the Civil 
Procedure Code if he satisfies the conditions laid down by the Uode. 
Such a relief under the Act was once possible, bnt it bas been talten 
away by the repeal of s. 19, by .Act Vl of 1895. 

Arrest and attachment-which are the con,1itions precedent 
to the entertaioment of an applicatiou under s. 344 of the 
Civil Procedure Code have little occasion under this Act in as 
much ass. 21 prohibits arrest of a judgment-debtor, and s. 22 dis· 
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allows attachment of his .. immoveable property (unless specially 
pledged). A mere attachment would not, moreover, enable an 
agriculturist to apply if he is not indebted to the extent given in the 
~~ . 

As to the contents of the application and the procedure there
npon eee s!. 345 to 350 of Civil Procedure Code. 

26. Modification of section 351 or the Code:
Notwithstanding anything contained in section 351 of 
the Code of Civil Procedure the Court shall declare an 
agriculturist an insolvent if it is satisfied that he is in 
insolvent circumstances, and that the application to 
have him declared an insolvent has been properly made 
under section 344 of the said Code or section 25 of this 
Act. 

Commentary. 
'• Notwithstanding ••• s. 351 ":-the Court is bonnd to 

declare an agriculturist insolvent if he is really in insolvent 
circumstances U.'ithout l1at,ing regard to any act of bad faith or 
t•ecklessneSI (I{ the debtor. It is to be noted, however, that the Court, 
having gt·a.nted the application, is none the less empowered to punish 
the dishonest debtor noder 8. 359 of the r..ode for any snch ~ct of 
had faith committed by him. 

" Has been properly made under s. 344 or the Code or 
s. 25 of this Act ":-Neither of these sections gives the contents of 
the application, In this respect, therefore, both of them will have to 
be supplemented by ss. 345 and 846 of Civil Procedue Code, 

27. Receiver. No person other than the Nazir 
of the Court shall be appointed as Receh·er, and uo 
Receiver shall be entitled to commission. 

No such pro,·ision is to be fonnd under the Civil P. Code. 
As to the effect of appointing a receiver, see noU, ss. 29 and 30. 
28. Proof of debts.-In determining under 

section 352 of the said Code the amount of any claim of 
the nature referred to ill section 12 of this Act due 
by au insolvent agriculturist, the Court shall proceed 
in the manner prescribed by sections 12 to 15 of thi~ 
Act, both inclusive. 

H 
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Commentary. 
Proof of debts :-In determining the amount of the 

debt, the Court shall go into the hist.ory of the debt under s. 12 and 
shall take account under s. 13, when the original claim is of the 
nature mentioned in·s, 3, clause (w) (the defendant being an agri. 
culturist), and s. 3, clauses y and ~. 

"In manner prescribed by ss. _12 to IS ":-8 .. 14 providing 
for the interest to be a11owed, and s, 15 providing for references to 
arbitration in certain cases were repealed by Act VI of 1895. It is, 
however, reasonable to suppose that the reference in this section to s.14 
is now to be read as applying to s. 71A which come3 in its place. 

29. Immoveable property not to vest in 
Receiver, but may be managed for benefit of 
creditors :-No immoveable property of the in
solvent shall vest in the Receiver; but the Court, [a] on 
application or of its own motion, [a] may direct the 
Collector to take into his possession, for any period not 
exceeding seven years from the date on . which the 
Receiver has been appointed, any immoveable property 
to the possession of which the insolvent is entitled and 
which, in the opinion of Jhe Collector, is not required 
for the suppo.rt of the insolvent and the inembers of 
his family dependent on him, and, subject to any rules 
the Local Government may from time to time make in 
this behalf, to manage the same for the benefit of the 
creditors by letting it on lease or otherwise. 

Provided that, if the insolvent or his. representative 
in interest at any time pays into Court the balance of 
the scheduled debts then unpaid, he shall, subject to 
any rights created in favour of other persons by the 
Collector, be entitled to recover possession of such 
property .. 

. A Collector managing property under this section 
shall during the management have all the powers 
which the owner might as such have legall¥ exercised, 
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and shall receive and recover all rents and profits of 
such property 1 and for the purpose of recovering such 
rents and profits shall have, in addition to any powers 
possessed by an owner, all powers possessed by a 
Collector for securing and recovering the land revenue 
due to Government, except the powers mentioned in the 
Bombay Land Revenue Code, 1879, section 150, 
clauses (b), (ri), and (e). 

Nothing in this section shall authorise the Court 
to direct the Collector to take into his possession any 
houses or other buildings belonging to and occupied by 
an agriculturist. 

30. Secured debts:-When any scheduled debt 
is secured by a mortgage of any portion of the in
solvent's immoveable property, the Court, [a] on appli· 
cation or of its own motion, [a] may direct the Collector 
if he can obtain a premium equal to the amount of such 
debt by letting such property for a term not exceeding 
twenty years, to let such property, and, if he cannot so 
obtain such premium, to sell such property under 
section 325 of the Code of Civil Procedure. 

\Vhere property is let under this section the 
premium shall be applied to the payment of the debt, 
and the rent, if any, shall for a period of seven years 
from the date of such letting be paid to the Receiver 
and thereafter to the insolvent or his representative in 
interest. 

'Vhen property is sold under this section, the sale 
proceeds shall be applied, first, to the payment of the 
debt, and the balance, if any, shall be paid to the 
Receiver. 

[a-a] 'l'uese words were intertod b)' Act I~II of 1882, a. tO. 
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Commentary. 
" On application or or its own motion " :-The provisions 

of sections 22, .29 and SO, which empower the Court to order tho 
Collector to deal with the immoveable property of an insolvent 
in certain ways for the benefit of his creditors, are intended to enable 
tM Court to act of its own motion ; otherwise the provisions 
in question are likely to prove almost a dead letter.1 · 

The power of the Collector :-The Collector is empowered 
under this section to take into his possession all the immoveable 
property, to the possession of whioh the insolvent is 
entilled, excepting {i) houses and buildings belonging to and 
aooupied by the insolvent agriculturist, and (ii) property required for 
the support of the insolvent and the family dependent on him. The 
Collector is also given all the the powers of an owner to manage it. 
subject to the qualification embodied in the section and the rules 
made by the Local Government thereunder. In thus managing 
the estate be can also exercise all the powers of a Collector for 
securing and recovering the land-revenue by any available means, 
excepting (i) forfeiture under s. 153, (ii) sale of defaulter's 
immoveable property under s. 184, (iii) arrest and impdsonment 
of the defaulter under ss. 157 and 158, of the Land Revenue CodE' .. 

Effect or appointing a receiver: -(1) By virtue of s. 29, 
immoveable property belonging to the insolvent shall not vest in 
the Receiver; but it will have to be managed by the Collector as 
provided by the same section. (2) The section, however, makes an 
exception in favour of that immoveable property belonging to the 
insolvent to the possession of which, he is entitled and which is 
required for the support of the insolvent and the members of his 
family dependent on him ; and snob propel'ty shall not vest in the 
Receiver, nor will it be subjected to the management of the Collector. 
(3) As regards the houses C>r other buildings belonging to and 
occupied by an agriculturist, evidently these too shall not vest in 
the Receiver, and, moreover, they will not be subjected to the manage
menb of the Collector. It is to be noted that this kind of property 
is also saved by s • .266 of the Civil P. Cod~. (4) So far as 
moveables of the insolvent are concerned, they will vest in the 
Receiver, unless they fall withU. the exempting clause or clauses of 
1. 266 of Civil P. Code. This is clear from the fact that s. 354 of 

(1) Statement of Objects o~d Rea11oo1 for the Amending Act XXII of 1882. 
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the Code will apply to insolvency-prooeedings under the Act, unless 
there is some provision to the contia.ry in this Chapter. 

Subject to the rules :-These rules1 are given in part II 
of this book. 

31. Insolvent incompetent to sell, etc., 
property dealt with under sections 29 and 30 :
So long as any management under section 29 or letting 
under section 30 continues, the insolvent and his 
representative in interest shall be incompetent to 
mortgage, charge, lease or alienate the property 
managed or let, or any part thereof. 

32. Scheduled debts discharged:-When· the 
balance available for distribution among the scheduled 
creditors under' section 356 of the said Code has been 
distributed, the claims of such creditors shall be deemed 
to have been discharged, except as regards the right to 
share in the profits of any property managed by the 
Collector under section 29, or let by him under section 30. 

Commentary. 
Object of the Section:-If a. man's debts are so heavy 

that he cannot clear them off in the time indicated in the last 
sections, it is better that he should get a discharge for the 
balance than that he should drag on as a. slave without hope of 
freedom or stimulus to exertion.2 

33. Appeals barred :-No appeal shall lie from 
any order passed under this chapter except orders 
passed in exercise of the power conferred by section 
359 of the Code of Civil Procedure. 

Commentary. 
Appeals under Civil Procedure Code :-It will be 

noted that orders nnder ss. 351, 352, 353, 357 are RJlpeala.ble under 
clauses (17) and (29) of s. 588 of t!.le Civil Procedure Code. 

(1) lSotitication No. 8921 dated 4th t'ebruary 1895. 

(2) Vide Hon'blo Mr. !lope's speech.-Proceedinga in Governor 
Gtnml'd, Council fvr 1879, '\" ol. XV ill, p. 152. 
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CHAPTER V. 

Of Vt'llage-munsz'fs. 

34· Appointment of Village-munsifs :-The 
Local Government may, from time to time, appoint 
any patel of a village or any other person possessing 
local influence in a village to be a Village-munsif for 
such village or for such village and for any other villages 
the sites of which are situate in the same district not 
more than two miles from the site of such village, and 
may cancel any such ·appointment. 

0 ommentary. 
Object of this Chapter :-" If notwithstanding all the 

precautions (taken with a view to pt·event litigation),! the 
dispute unfortunately developes iuto litigation, the Bill next 
endeavours to place the Courts of law within easier uistance from 
the homes of the people, and to make them more absolute, less 
technical, less dilatory and less expensive. In pursuance of the 
objects just mentioned, Chapter V empowers the I~ocal Govm·nment 
to appoint any Patel of a Village, whom it deems competent, t.o be . 
a. Village-munsif. • • The Munsif's jurisdiction will be limited
to suits for money not exceeding ten rnpees, and will generally 
follow the model of the :Ma.dras-Village-Munsif's system, constituted 
under Madras Regulation IV of 1816, except that the Munsif will 
not' have; as there, a further jurisdiction, by consent of parties, 
extending upto Rs, 100."8 · 

35· Suits triable by them :-Every Village. 
munsif so appointed shall take cognisance of suits of 
the description mentioned in section 3, clause (w), 
when the subject-matter thereof does not exceed ten 
rupees in amount or value, and all the defendants at 
the time of the commencement of the suit actually and 

(1} The matte\' in brackets is our own 
(2) Hon'ble Mr. Hope's speech: Proceedings in Supreme Legislative 

Council, for the year 1879, Vol. XVIII. p. 136; 
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voluntarily reside or carry on business or personally 
work for gain within the local area for which such 
Village-munsif is appointed. 

·jurisdiction of other Courts excluded:_: 
Notwithstanding anything hereinbefore contained, a 
suit cognizable by a Village-munsif shall not be heard 
by any other Court: 

Proviso :-Provided that the District Judge may, 
from time to time, transfer any suit instituted before a 
Vi11age-munsi£ to his own Court or any other CiYil 
Court in the diEtrict for trial: 

Provided also that no Village-munsif shall try any 
suit to or in which he is a party or is personally 
interested, or shall adjudicate upon any proceeding 
connected with or arising out of such suit. 

Commentary. 
Village-munsif's power in the trial of a suit :-The 

jurisdiction of o. Villag6-Munsif i5 exclusive. In order that a 
suit may be triable by a Village-Munsif the following conditions 
must bo satisfied: (1) The snit must fall under s. 3 (w). (2) The 
claim must not exceed ten rupees in amount or value. (3) .AU 
the defendants who need not necessal'ily be agriculturists must at tl.e 
time (lf tJ,e rom11umcemmt of the suit be residing within the local area 
over whicl the jurisdictioo of the Yilla.go·mnosif estonJs. ( 4) The 
rillage-~Iunsif must not be a party to the suit or must not be 
petsonally interested in it. 

As the provisions of the Civil Procedure Code are not to be 
npplied to the prooeedings before a \illage-.Uunsif, he will have no 
power of reference or review under ss. 617 and 623 of the Civil P. 
CoJe. Bnt when a snit is transferred from the Court of a Yillage
Munsif to that of a SuborJinante J uJge, it Be('ms, he will have such 
power. 

A rill age ~[unsif h!I.S no jurisdiction to try a ~t~it for rent onder 
tl1iii Act.1 

(1) \' llh&l Uawcuandra v. Gangaram Yitboji, (1880) 5 Hom., 180 
(Wt~tropp, C. J. aud l!elvill, J ). 
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· 36. District Judge's power or revision :-The. 
District Judge may, on a petition being presented 
within thirty days from the date of any decree or order 
of a Village-munsif by any party deeming himself 
aggrieved by such decree or order, set aside such decree 
or order on the ground of corruption, gross partiality 
or misconduct of the Village-munsif [a] or on the 
ground that the Village-Munsif has exercised a 
jurisdiction not vested in him ·by law [a] and pass 
such other decree or order as he thinks fit. 

Except as provided in this Act and in section 622 
of the Code of Civil Procedure, (b] every decree and 
order of a Village-munsif shall be final. 

0 ommentary. 
District judge's power :-There is no appeal to the 

District J ndge against any decree or order tf a Village-munsif' 
under this Chal'ter. The District Judge can inspect, supervise and 
control the proceedings of a Villiage-munsif under the priviso to 
s. 35 and under Chapter VII of this Act. But under the same Chapter he 
has no power of revision in respect of proceedings before a Village· 
munsif. He can exercise snch a power ordy under s. 36 and upon an 
application of a party on the grounds laid down ins. 36. Section 54 gives 
all the powers of the District Judge under this Act to the Special 
Judge and also gives to him the power of reference under s. 617 of 
the Civil Procedure Code. But the District Judge or Special Judge 
can exercise the power of reference only in cases pending before him 
"nder Chapter VII. It follows therefore that be has no power of 
referente in cases pending hefore him in the exorcise of his revisional 
power under s. 36. 

High Court's power :-This section leaves the Revisionary 
power of High Court unaffected. 

Concurrent Jurisdiction or the High Court and the 
District judge:-Wheu the Village-munsif has exercised 
jurisuiction. not vested in him by law, the District J uJge and tho 
High Court have concurrent jurisdiction in revision under s. 36 of 

·this Act and s. 622 of the Civil Procedure Code respectively. 

(a-a) Theae wonla were adJed by Act n of 1895, 1. 11. 
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37. Power of Local Government to make 
rules :-The Local Government may, from time to 
time, by notification in the official Gazette, make rules 
consistent with this Act for regulating the procedure of 
Vil1age·munsifs and for conferring on them or any of 
them all or any of the powers for the trial of suits or 
the execution of decrees exercised by a Civil Court 
under the Code of Civil Procedure or any other 
enactment for the time being in force. 

N. B.-As to the rules made by the Looa.l Government under 
thi" section, s~e part 11 of this book.1 

(1) See also part I of B. G. G. for 1879, pp. 1001 and 1002; and pp. 
'i08, i09 of B. G. G. for 1880; p. 894.- of B. G. G. for 1898; aud pp. 859 and 
1000 of B. (l. G. for 1903. 

lj 
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CHAPTER VI· 

Of Condh'ation. 

·--
38. Appointment of Conciliators :-The Local 

Government may, from time to time, appoint any 
person other than an officer of Police to be a Conciliator, 
and may cancel any such appointment. 

Every Conciliator appointed under this section 
shall be appointed only for a term not exceeding 
three years, but may on the expiration of the period 
for which he has been appointed be again appointed for 
a further term not exceeding three years. 

Every Conciliator so appointed shall exercise his 
functions under this Act in respect of matters affecting 
agriculturists residing within such local area as the 
Local Government may, from time to time. prescribe. 

[a] The expression'' officer of police ''in this section 
shall not be deemed to include a police patel appointed 
under Bombay Act No. VIII of 1867 (for the Regulati01t 
of the Village-Police in the Preside~tcy of Bombay.) 

Commentary. 
Object of the Chapter :-''Whenever serious misunder

standing unfortunately arises between money-lender and raiyat, either 
party should be able to resort to a friendly non-judicial authority 
bound to use his best efforts to reconcile the two, and no litigation 
should be commenced without a certificate from the Conciliator that 
his endeavours in this behalf have failed."1 

[a] 1'his para was added by Act XXIII of 1881 s. 7. As to the reason 
that led to the insertion of this txplanation, see ' Statement '!f' Object~ autl 
Rea..~fms '(Bill No.9 of 1881; Act XXIII of 1881). 

(1) Hon'ble .Mr. Hope's Speech,-Proceedings in Governor-General's 
Legislative Council for 1879, Vol. XVIII, p. 135, 
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" May be again appointed ":-A concitiator may be 
reappointed more than onoe,l 

39· Matters which may be brought before 
Conciliator :-When any dispute arises as to, or there 
is a prospect of litigation regarding, any matter within 
the cognisance of a Civil Court between two or more 
parties one of whom is an agriculturist residing within 
any local area for which a Conciliator has been 
appointed, or when application for execution of any 
decree in any suit to which any such agriculturist is a 
party, and which was passed before the date on which 
this Act comes into force, is contemplated, any of the 
parties may apply to such Conciliator to effect an 
amicable settlement between them. 

Commentary. 
" Any matter within the cognisance of Civil Court : "

This chapter is not confined to suit:; specified in s. 3.1 The 
expression-Civil Court-is not here defined a~d the explanation 
to s. 47 can hare no operation here, as it purports to 11pply to that 
section alone. Section 11 of the Civil P. UoJe enacts that Civil Courts 
are erupowered to Lry all snit,, of a Civil nature unless their 
cognisance is specially barred. 

"One of whom is an agriculturist: "-In accordance with 
the wo1·ding, as it stands, it is sufficient for · p:trposes of the 
application of this section that any of tho parties should be an 
agriculturist; it is not necessary that the debtm· shonld be an 
agriculturist. 

· "To which any such agriculturist is a party":-AILhough 
the word t.l'liich (iu the eighth line of the section) has reference to the 
word decree, the section would, it is s~bmitted, apply to exooution
}Jroooodings orJ,y tl'l•en an a:Jrjetdtt.wist is a 1)arty to those prOI.'eedings. 
l:a.ses ca.n be imagined where only one of the parties to the decree wa." 
nn agricultut·kt but Las since th~n C'\'&sL'Iti to Le so or ha& a~igned his 
interest under the decree to a non·agriculturist, or being dead, his 
inoorest h&s descended to his heirs who are not agriculturists. Ia 

(1) Datt&ram v. Bhiva, 18!37 P. J. :"W) (Sargent,C.J.audNanabbai
1 
J,). 

. {2) Dur~ram v. Shripati1 (1~84) 8 Bom.1 411. (Nanabhai and 
B1rdwood, JJ.). • 
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all these cases, the wording of the section, if strictly construed, 
would apply and a Conciliator's certificate would be needed. That this 
is not, however, the intention of the Legislature appears clearly 
from the wording of the cognate section 4 7. 

Taken literally, this section would also apply when execution 
is soaght not by or against an agriculturist-party but by or agaiust 
other non-agriculturist party, the former being, however, a nominal 
party to the proceeding. 

11 Which was passed before the date ...... "-See note to 
s. 47 under the heading" ileme passed after the Act g·c." 

"Any of the parties may apply ":-The wor:l ' may ' 
has been given the force of 'must' by the bar of section 47 (of 
course this applies where. the parties mean to go to litigation). 
Under this section, so far as its provisions go, even a non· 
agriculturist party or a. formal party can try and drag the other 
parties before a Conciliator even against their will. Mor<•over, in 
the case of an agriculturist, when he is a creditor, or holds the 
position of a plaintiff, be may :not be so much interested in seeking 
conciliation. But the eff:ect of this section and s. 4 7 is to con; pel 
him to follow the procedure provided by this Chapter, even when the 
other parties against whom the relief is sought are not agriculturists. 

"To such Conciliator" :-This refers to the Conciliator (if 
any such bas been appointed) for the territorial jurisdiction in 
which any agrionltul'ist party resides. But where both the plaintiff 
and the defendant are agriculturists, it would be more in consonance 
with the general principles of law that the place of so applying 
should be the place where the agriculturist party against whom the 
relief is sought is residing. So also where the dispute between the 
parties has reference to land [and particularly where the nature of 
the dispute is snob as may necessitate the inspection of the subject· 
matter thereof] it will be more beneficial and convenient to refer to 
the Conciliator for that place. But as the section goes, it has been 
held that the Conciliator to whom application under this section is to 
be made for an amicable settlement of a dispute mnst be the one 
appointed for the local area in which the og1·icultu1·ist is residing, and 
not for the district in which the land in dispute is situated,l 

(1) Sayad Nyamtula v. Nana Valad }'aridsha, (1888) 13 Born., 424 
(Birdwoo~ !'nd Parsons, JJ,). 
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40. · Procedure thereupon :-If the application 
be made by one of the parties only, the Conciliator 
shall take down, or cause to be taken down, in writing 
a concise statement of the applicant's case, and shall 
thereupon, by summons or by such other ·means as he 
deems fit, invite the person against whom such appli
cation is made to attend before him at a time and place 
to be fixed for this purpose, and shall direct the appli
cant also to be present at such time and place. 

Day for attendance may from time to time 
be postpond :-If such person fails to appear at the 
time first fixed, the Conciliator may, if he thinks fit, 
from time to time extend the period for his appearance. 

[a] A Conciliator empowered by the Local 
Government in this behalf may, instead of inviting, 
direct the person against whom the application is made to 
attend at the time and place either first or subsequently 
fixed. 

[a] If an applicant, or a person against whom. an 
application is made, fails to be present or attend 
at the time and place specified in a direction proceeding 
from a Conciliator under this section, he shall be 
deemed to have committed an offence under s. 174 of 
the ludiau Penal Code. 

Commentary. 
11 If such person fails to appear: "-The words'' if such 

f'Ol'~on" evidently mean the person against whom the application 
is ma.tle. The absence of the appliCant is not contemplated in .this 
r~~pet:t ; whether in such a case the awlication would be struck oil'. 
or tim~ extended for appearanc-e is not clear under the section. But 
the pmctice1 is tbnt the application is genel'ally sh·uck off. A 
l'l'c<lnJ application to the Uoncilictor is not, however, barred. 

[a) l'lat'.e llllrae trere adJ~d by .\.ct XXill of !SSG," 8, 
( 1) Ett u~te~ to 1. 49. · 
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Invite and direct :-The di:'ltinctiot.l between these two 
terms deserves to be noteJ. A party disobeyiog a Jireotion would 
thereby commit an affence but a party disregarding an invitation 
would oot. 

This section before the new provisions were added to it in 1886 
gave to a Conciliator no power to compel the attendance of any 
party. But the want of such a power was found in a large 
number of cases to render the Conciliation-Chapter of the Act 
praotica.lly a dead letter, and on a reconsideration of the point, the 
conclusion arrived at was that the risk of abuse was not so serious as 
to warrant the withholding from the Conciliators a power which wa lil 
clearly essential to the effective working of the system. After a great 
discussion, therefore, two paragraphs were added to the section by 
the Amending Acto£ 1886, and as given in the last paragraph, a 
penal liability was affixed to the disobeying of a direction.l 

The expressions invite and di1•ect were not for the first time 
introduced in the section by the Amending Act of 1886. We find 
them in the first paragraph which is a part of the enactment of 
1879. The former expression is used with reference •to the person 
against whom the application is made and the latter with reference 
to the applicant. Whether the distinction in thi.; phraseology 
was deliberate and whether the word 'di1·ett' all along carried with it 
the specific meaning and consequence as expressed by the amendment • 
is a question of some difficulty. The question has, however, no 
practical importance and it seems desirable that whenever any 
direction of the nature given in this section is to be given to any 
party he should rather be warned as to the consequences which 
may follow, in case the direction were to be disobeyed.3 

41. When all parties appear, Conciliator to 
endeavour to reconcile them :-Whenever all the 
parties are present, the Conciliator shall call upon each 
in turn to explain his caS'e regarding the matter in 
question, and shall use his best endeavours to induce 
them to agree to an amicable settlement or to submit 
such matter to arbitration. 

------------------------(1) Ste statement of Objects and Reasons, Amending Acts of XXII of 
1882 and XXIII of 1886. 

(2) If seems some rules have been framed to rt>gulate the issuing of 
euch special sumf!lcmses. 
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42. Conciliator to hear statements of 
witnesses, etc. :-The Conciliator shall hear but 
shall not record the statement of any witness, and shall 
peruse any book of account or other document produced 
by the parties, or so much thereof as may be necessary, 
and, if any party or witness consents in writing to 
affirm any statement upon oath in any form not 
repugnant to justice or decency and not purporting to 
affect any third person, shall provide for such oath 
being duly taken in the presence of all the parties. 

Commentary. 
The power of a Conciliator under this section :

A Conciliator is not to be deemed a peroou ha.ving b~ law or 
consent of parties authority to receive evidence. He has to hear 
the witnesses with a. view to see how far they would enlighten him 
on the matter in dispute before him. He has to take down in 
"riting a concise statement of plaintiff's case, but he has not to 
take down in writing the defence of the otbet· party nor the statement 
of the witnesses. But if any party or witness consents ia writing to 
affirm any statement on oath, he is to see that the oath is duly 
taken. All this is so provided probably with a. ''iew to a r·apiJ 
despatch of business and to simplify the record in this respect. The 
phraseology used in this 8ection is peculiar to itself and would not 
authorize a Conciliator to go and inspect the subject-matter in 
dispute, as 0onrts1 are empowered to do. However, this section 
along with s. 41, would not, it is submitted, be construed as striotly 
prohibitory, and a Conciliator may do any snch thing which is 
reasonable with a view to do justice to the parties, and to amicably 
~ettle the di.-ipute between tbeu1, 

· 43. Any agreement arrived at to be reduced 
to writing :-If on the day on which the case is first 
heard by the Conciliator, or on any subsequent day to 
which he may adjourn the hearing, the parties come to 

(1) lt \U8 held in Ala11ohar v. Gehiappa, (1882) 6 Bom., 31. (cited 
under a 48.) that 1 Conciliator exercising !Jis tiiDcti:m as Buch is oot to be 
d~u1cd a Court. 
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any ·agreement, either finally disposing of the matter 
or for referring it to arbitration, such agreement shall 
be forthwith reduced to writing, and shall be read and 
explained to the parties, and shall be signed or 
otherwise· authenticated by the Conciliator and the 
parties respectively .1 

Explanation.-A Conciliator may be appointed 
arbitrator under this section. 

[a]44· Procedure when agreement finally 
disposes of case and in other circumstances:
(1) \Vhen the agreement is one finally disposing of 
the matter, the Conciliator shall forward the same in 
original to the Court of the Subordinate Judge of 
lowest grade having jurisdiction in the place where the 
agriculturist who is a party thereto resides, and shall 
at the same time deliver to each of the parties a written 
notice to show cause before such Judge, within one 
month from the date of such delivery, why such 
agreement ought not to be filed in such Court. 

(2) The Court which receives the agreement shall 
in all cases scrutinise the same, and if it thinks that 
the agreement is a legal and equitable one finally 
disposing of the matter, and that it has not been made 
in fraud of the stamp or registration laws, it shall, after 
the expiry of the said period of one month, unless cause 
has been shown as aforesaid, order such agreement to 
be filed; and it shall then take effect as if it were a 
decree of the said Court passed on the day on which· it 
is ordered to be filed and from which no appeal .lies. 

(3) If the said Court thinks that the agreement is 
not a legal or equitable one, or that it does not finally 

[a] Thi~ section was substituted for the origin~! s. 44 by Act VI or 
1895, s. 12. 

(1) A sample form of a Eabuliyat is given in rar~ II of thi' book. ~e 
also notes to s. 4~1. 
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dispose of the matter, or that it has been made in fraud 
of the stamp or registration laws, it shall of its own 
motion issue process for the attendance of the parties, 
and if after such inquiry as may be deemed necessary 
the Court finds that such agreement is a legal 
and equitable one finally disposing of the matter, and 
that it has not been made in fraud of the stamp or 
registration laws, it shall order such agreement to be 
filed; and it shall then take effect as if it were a decree 
of the said Court passed on the day on which it is 
ordered to be filed, and from which no appeal lies. 

(4) If, on the other hand, the said Court finds that 
the agreement does not constitute a legal or equitable 
agreement, or that it does not finally dispose of the 
matter, or that it has been made in fraud of the stamp 
or registration laws, it shall return the said agreement 
to the Conciliator, and such Conciliator shall thereupon 
be bound to furnish on demand to the parties or any 
one of them a certificate under section 46. 

(5) The Court may in any case, for reasons to be 
recorded by it in writing, from time to time extend the 
period of one month allowed for sho"ing cause under 
this section. 

Old Law. 
The original Section 44 was :-

. Procedure when agreement fl.na.lly disposes of case :-When 
ngrt>ement is ot:e finally disposing of the matter, the Conciliator abaJl 
fNward the Fame in ori:.:inul to the Court of the Subordinate Judge oC 
low. at gra-le Laving jurisdietioo1n the" place'' where the agriculturiat who 
ie a party thel'eto resides; and aball, at the same time, deliver &o eaeh of 
ti,e p:Htiea a written notice to ebow cause before &uch Judge, within one 
tuoulh from the date of euch delivery, why aucb agreement ought ool to be 
ti lrd iu luch Court. 

. lh~ Court _.hicb rl'ceives the agreement ahall, after the upiry of the 
e&IJ penod of one month, unlese cau&l! ball beetl ehowo aa aforeeaid, order 

1~ 
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such agreement to be filed ; and it shall then take effect as if it wert> a decree 
of the said Court passed on the day on which it is ordered to be filed, and 
from which no appeal lies. 

The Court may in any case, for reasons to be recorded by it in writing 
from time to time extend the period of one month allowed for showing 
cause under this section. 

[1'he last clause has been added by Act xxrr of 1882, s. 12. ]. 

In this section, the word " TalW]_a" had been substituted for 
the word "place" by Act XXIII of 1881, s. 8; but by Act XXII 
of 1882, s. 11, the word ''place" was re-substitated for the word 
'' Talt1.1a." 

Commentary. 
cc The Court • of lowest grade in the place 

where agriculturist-party resides " :-This will generally be 
the nearest Court (except perhaps that of a. Village-:Munsif) both 
to the Conciliator and to the agriculturist-party. The jurisdiction 
of such a Court for the purpose of this section would not, it seems, 
depend upon the valuation of t.he subject-matter in dispute, nor 
npon the place where the subject-matter is situate, nor upon the 
place where the defendant resides, nor will it depend on the place 
where the cause of action arose,l Where, however, both the parties 
are agricultt~.rists, the place of residence3 of an agriculturist-debtor 
or of the agriculturist against whom any reliefis sought would 
determine jurisdiction, as it would be more convenient to the 
indebted agriculturist for whose benefit this Act is intended. 

"Shall deliver a written notice":-The notice is to be served 
through the Subordinate Judge to whom the agreement is 
forwarded.3 

An order, directing an agreement to be filed without service of 
notice contemplated by s. 44, is an e.t~parte order and might, with 
regard to s. 7 4 of the .Act, be set aside under ss. 108 and 6 4 7 of the 
Civil Procedure Code, as it is a conditi~n precedent for the exercise 
of the Court's jurisdiction under s. 44 that such a notice sJ,ould f,at'e 
been given.• 

(1) Of. s. 525 of the Civil Procedure Code. 
l2) See s. :;J, rules 2 and 3; vide also the comments to s. 39. 
{3) See Notification No. 5370, dated 29th August 1882, cited in part II 

o( this book; also see Jotiram v. Devba, (1885), 10 Bom,, 189, cited under 
•• 4:9. 

(4:) Murad v. Hari, 1887 P. J. 39. (Sarg£>nt, C. J, and Nana.bbai, J.). 
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" Show Cause " :-The expression "show cause'' in para. 
2 of this seotion means to allege and prove sufficient cause and not· 
simply to objeat.t 

" Finally disposing of the matter ":-This expression iLl 
ss. 43 and 44 means no more than the expression amicable settlement 
in ss. 41 and 46. An agreement for the settlement of the plaintiff's 
claim to be paid a mortgage-debt at once, or to have the property 
sold, by an arrangement for the payment of the debt by instalments, 
with power to the plaintiff, in default of payment of any instalment, 
to taka or to retain possession until the debt has been satisfied out 
of the produce of the estate, is an amicable settlement, and therefore 
'one finally disposing of the matter,' which, if duly presented, must 
be filed by the Court. Where the sum dae upon such an agreement 
is partly made up of interest, a provision to pay interest on any 
instalment remaining due does not make the agreement illegal.• 

Under this section, the plaintiff in a case presented to the Sub· 
ordinate Court of Talegaon an agreement compromising the aoount 
of a decree obtained by the plaintiff against the defendant in the 
Small Cause Court at Poona. The agreement stipulated that the 
plaintiff was to receive, in full satisfaction of the amount of the 
decree (which was for Ha. 59.15-11), the sum of Rs. 40 to be paid 
by yearly instalments of Hs. 4 each, and that, in default, the plaintiff 
was to recover the whole amount of the decree by executing it 
The :')ubordinate J ndge refused to file the agreement, being of 
opinion that it did not finally dispose of the matter. The case being 
referred to the High Court, held that the agreement was one finally 
disposing of the matter within the meaning of s. 44, and that, 
therefore, the Subordinate Judge of Talegaon was bound to receive 
it, and to prvoeed as directed in that section.s 

"Shall ... order such agreement to be filed" :-The 
Court is fMt,ul to file an agreement duly forwarded by a. Gonciliator, 
unless cause is shown within the time mentioned in s. 44,4 It is not 
wer.tiu.lly ,1ecessary that the parties slwuld be preunt on tl.e day fixed 
for their aLt..undance. 

(1) Hajmal Motir11w v. KrisLna V alad Mahipati, ( 1895 ), 20 1\om. 2011 
(8ar,rent, _C. J. anJ Fulton, J. ); DartoPk&r v. D1111U<'kar1 (j B:~ru., GG3, fullo~ed. 

(·~) \ a~uJeu !'audit v. ~arasau Joshi, tl61'5-l),!! BL•m., 15. (~argent, C. J, 
and hemLall 1 J.) 

. (:l) Lhshwich.nd '· Arjuua, (18~1.) G B0Il!., 7';', (Wtstropp C. J. and 
Btrdwoud, J.} ' 

(4) llaiLatrao v, X11tbaji1 lt>t)J P. J., llt5. (Philley 111d Nanabhai
1 
JJ.), 
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The inquiry under the Notification No. 2730 of 1881 tnnst be 

consistent with s. 44. That Notificatioo authorizes a Sub-Judge to 
refuse to file an agreement only if it is not an agreement wHhin s. 
43. An order of the Sub-Judge and Special Judge refusing to file an 
agreement was reversed, in the case noted below, as the agriculturists 
had not shown cause even within the ex.tended time given to them.1 

N.B.-The rule in this notification has been distinctly super~ 
seded by s. 44 as amended by Act VI of 1895.2 

"It shall then take effect as a decree":-Where a Conoilia. 
tion agreement was filed nnders. 44 aftertbe date of tbe first instalment 
due under i~ held, that the decree contemplated by the section can 
not be read as "directing" the first instalment to be paid on a date 
anterior to the filing of the agreement, i.e. to the date of the decree 
and tha~ therefore, the only date from which time can run, under 
Art.179 of Limitation Act, is the date of the decree.s 

S. 44 ofthis Act and s. 89ofT. P. Act :-Agreements filed 
under s. 44 of this Act, if relating to sale of mortgaged property, 
are subject to the provisions of s. 89 of the Transfer of Property 
Act.4 

45· Procedure where agreement is for 
reference to arbitration:-When the agreement is 
one for referring the matter to arbitration, the 
Conciliator shall forward it to the Court having 
jurisdiction in the matter, and such Court shall cause 
it to be filed and proceed thereon in manner provided 
by sections 523 and 524 of the Code of Civil Procedure. 

Commentary. 
"The Court having jurisdiction in the matter''-will not 

necessarily be the same to wbich an agreement finally disposing of 
the case would be forwarded under section 44. (Compare the wording 
of that section.). 

(1) Ratanji v. Nama 1889, P. J., 21. (Jardine and C~ndy, JJ.). 
(2) See Notification No. 3634, B. G. G. 1903, pt. 1 p. 859, cited in 

part II of thig book. 
(3) Madhavrao v. Vithu, 1886 P. J. 1621 (Sargent, C. J. and 

Birdwood, JJ.). When the time for payment expires ~fore the date of f.il!ng, 
it is edel!ded by the Kabuliyat to three months from the datt of f1hng. 
See the form of the Kabuliyat ~venin part II of this book. See also notes 
under a. 49. 

(4) .13hag'wan v. Ganu, (1899) 23 Bom., 644. 
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46. Certificate to be given to applicant if 
conciliation fails. If the person against whom any 
application is made before a Conciliator cannot after 
reasonable search be found, or if he refuses or neglects, 
after a reasonable period has been allowed for his 
appearance, to appear before the Conciliator, or if he 
appears but the endeavour to induce the parties to 
agree to an amicable settlement or to submit the matter 
in question to arbitration fails, the Conciliator shall, on 
demand, give to the applicant, or when there are several 
applicants to each applicant, a certificate under his 
hand to that effect. 

See notes under s. 49. 

47· Suit or application for execution not to 
be entertained by Civil Court unless such certifi
cate is produced.-No suit, and no application for 
execution of a decree passed before the date on which 
this Act comes into force, to which any agriculturist 
residing within any local area for which a Conciliator 
has been appointed is a party, shall be entertained by 
any Civil Court unless the plaintiff produces [a] a 
certificate in reference thereto obtained by him under 
section 46 within the year immediately preceding.[a] 

(b) Explanation.-The expression "Civil Court" 
in this section does not include a 1Iamlatdar's Court 
under Bombay Act No. III of 1876 (to consolz'date and 
amend the lazu rc!atz'ng to the pozDcrs and procedure of 
Jfamlatdars' Courts). 

Old Law . 
• • The origtnal words for which a. substitution was made by Act 

XXII of lhb2, s. 13 are :-
" Such certitieAta as aforfsai,i in reference tl1ereto." 

[a-aJTnese words were >ubstituted for the ori~.:.>inal words by Act XXII 
of l~'t-:!, a. 1:t 

l b] This Ezpla1tatwn was aJded by .\ct XXIII of 1881, s, 9. 
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Commentary. 
" No suit and no application for execution" :-The 

necessity to procure a Conciliator's certificate before the enter
.tainment of a suit, to which an agricuHurist, residing within any 
1oca1 area for which a Conciliator has been appointed, is a party, 
is not limited to snits specified in s. 3 of this Act, but exJends 
to all matters within the cognizance of a Civil Court. Such a. 
certificate is necessary before bringing a. snit against an agri. 
oulturist. to obtain a declaration that certain property i" liable to 
be sold in execution.1 Nay this section is applicable to ever.v application 
for e.'Cecution of a decree against an agriculturist within the meaning 
of that Act.2 

Filing a private award : No suit :-Where a matter has 
been referred to arbitration, without the intervention of a Court of 
justice, by parties one of whom is an agriculturist, and an awa\·d 
has been made thereon, any person interested in the award may, 
without obtaining the conciliato1•' s certificate, apply for the filing of the 
award under s. 525 of the Code of Civil Procedure, the provisions of 
which are n'ot superseded by s. 4:7 of this Act.3 This case was followed 
in another case where alsu it was held that the Code of Uivil 
Procedure does not treat an application to file an award as a snit 

' though it directs it to be numbered as one. And there are no 
express words in the D. A. R. Act to show that the word ' snit ' is 
used throughout it, in otber than its ordinary sense. 

In the case noted below4 it was remarked :-" When the 
parties go before a Conciliator. and in pursuance of his advice a 
reference to arbitration takes place, and an award is made, effect is 
given to the award without scrutiny. Where parties are before the 
Court and agree to refer a dispute to arbitration effect must be giveu 
to their agreement (s.l2), upon which the usual results are evidently, 

(1) Durga.ra~ Maniram v. Shripati, (188!) 8 Bom., 411 (Nannbhai and 
Birdwood, JJ.). 

(2) A.baji v. Hari1 1881 P. J. 312. (Westropp, C. J,, and Kemball, J.). 
(3) Gaogadbar Sakbaram v. Mahadu Santaji, (1883) 8 Born., 20, (West, 

and Nanabhai, JJ.); Cj: s.l5 of this Act. 

(4) Mohan v. Tnkaram, (1895) 21 Bom,, 63 (Fal'ran, C.J. and 
Parsons, J.)j Gangadhar v • .Mabadu1 (1883) 81 Bom., 20 followed. 
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we think, intended to follow; if an a wad is made, it must be filed under 
~ection 522 of the Civil Procedure CJde. This right of the zJarties to 
refer to aruit1·ation is stillzmserved, though tl,e power of wmzlulsor,tl 

1'tference b.~ the Cotwt is now taken a'wa,'!· (Act VI of 1895, sec. 3). 
If the I,egislature has thus thought fit to preserve the full effects 
of an award in the case of a reference to arbitrators made after 
pt·oceedings lo!e~un, there is, we think, no reason for presuming that 
it had 1\ contrary intention in the ca':!e of a reference and award prior 
to such proceedings. We think that we ought to follow the ruling 
in Gangaclha1• t•. 11Iahadtt1 and hold that the award should be filed 
wilbout im1uiry under section 12. It must be remembered that the 
judge before filing such an award can, upon objection by the 
debtor, inquire into the matter specified in section 521 of tho Code, 
and if he is in doubt as to its l•ona jides or freedom from fraud, can 
refer the parties to a regular suit, V!here the whole matter can be 
reopened under s. 12.~' 

'' Decree'passed after the Act comes into force":-Decrees 
passed subsequently to the Act comin~ into force will be decrees in 
suits either instituted after the date on which the Act came into 
force or bej01·e it; in the former Ca5e, a. Conciliator's certificate will 
have to be filed whe11 the suit is instituted and no further certificate 
will be required in execution of the decree in such suit. In the latter 
ca~e, where the suit is instituted before this Chapter is made appli· 
cable or before a Conciliator i5 appointed and then a decree is passed, 
it is submitted, that a. Conciliator's certificate should have been 
Dt~1.:esmy fur entertaining applic~tion for ex.ecution. It seems 
hum'\'t:lr, such a case has escaped the attention o£ the ugislatnre. 

"To which any agriculturist is a party ":-Where it does 
1wl tl]'l»~ar on the fl],ce of the plaint that the defendant is an agriculturi~t, 
it must necessarily be entertained for the purpose of determining 
wiu:ther he i:~ so or not. If it should turn out that he is, tl 1e 
prohibition contained in s. 47 will be satisfied by holding that the 
Court should not proceed further until the plaintiff has produced the 
necessary certificate} 

(1) Haghunath '· Anant, 1882 P, J., 3G8. (Sargtmt, C. J. and Meldll.J,). 
See the note& under ss. 3'J and H outc. 
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"Shall (not) be entertained ":-Suits or applications filed 
before th~ Act came into force or before the Conciliators are 
appointed will not be affected by this section,l 

"A certificate in reference thereto." Addition o£ 
parties :-This section says nothing about what is to be dona in 
case of addition of parties. It deals with the original suit only. As 
the Court cannot by the additkn of the parties change the nature of 
the snit or make a new case for any of the parties, the suit continues 
to be the same. Therefore, a. snit, tfl which this section applies, 
commenced to be entertained with a certificate, can be continued 
against parties who are added to it without a fresh certificate being 
required in reference to them. The words " in reference thereto" 
used ins. 47 refer to the suit and not to the parties to the snit.2 

Although there is no provision in this Act empowering a 
Conciliator to enter the name of the heir of a deceased party, and 
Government have not apparently under s. 49 (a) of the Act made 
any rnles regulating the procedure before Conciliators in this respect, 
yet when a Subordinate J ndge is seized of a Conciliaton-agreement, 
there is a proceeding before him unJer the Act. He should, therefore, 
under s. 7 4 of the Act fol1ow the provisions of the Ci vii 
Procedure Code in regard to placing on the record the heirs of the 
deceased parties. 3 

Certificate of no effect after a year :-This is thought 
necessary in order to prevent these certificates being used in terr()rem, 
and it will probably operate beneficially in another way, in as much 
as when more than a year has elapsed from the time at which the 
attempt at conciliation has failed, it may not unreasonably be hoped 
that a fresh attempt may be successful, 4 

Suit dismssed for want or a certificate : effect :-A suit 
being dismissed against the principal debtor, on the ground that no 

{1) Bee Raghunath v. ·.o\nant, 1882 P. J. 368; Sayad Nyamtula v. !\ana 
Y alad FariJsha, (1888) 13 Born., 424 cited. 

(2) Krishnarao Anandrao v. Hari, 1898 P. J, 5!:17 (Parsons & Ranade1 JJ.). 
(3) ?\arandae Sakharam v. Kondi, (1894) 19 .Hom., 202. (Sargent, C. J. 

and Candy, J.). 
(4) Staten:.ent of Objects and Reasons (Act XXII of 1882.), 
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concili~tor's c~rtificate hi\,l U!.l•~n obtained un,Jtir th!s Act, it was 
held that this did tWt amount to discharge of the principal, and tba.t the 
suit could proceed and a decree be given agaiust the surety.1 

The objection as to want of proper certificate:
The want of a propel' Ct:ll'ttti·Jate ii not f:.t.tal to a suit. As soon 
as a. defect in a certificate becomes ltppa.rent, the proper course is 
for a Court to stay proceedings to enable the plaintiff to make 
gooJ the defect by proJuciog a. requisite certificate.3 Tlu's defec' 
does ?Wt t•itiate the suit and a fresh certificate can be filed in appeal.s 
1'/ll! oljection to the suit, on the ground that a. proper certificate is 
not obtained, can be taken for the first time in second appeal, as it is 
an objection affecting the jurisdiction of the Court below.1 

[a] 48. Allowance to be made in period of 
limitation :-In computing the period of limitation 
prescribed for any such suit ·or application the time 
intervening between the application made by the 
plaintiff under section ·. 39 and the grant of the certifi
cate under section 46 shall be excluded. (b] 

Old Law. 
Section 48 of Act XVll of 1879 was:-

"In computing the peiiod of limitation pr~~cribed for any such suit• the 
time iuterveuiug between the applicatiuu nude by the plaintiff under section 
thirty nine and the grant of tue Cdrtiticattl under acction forty-~ix sh<\11 be 
excludtd. 11 

(1) Narsu v. Narsu, 1883, P .• T. ~82 (Bayley, Ag. C.J. and Pinh~y, J.). 
Cj. PutaH v, 'l'ulja, 3 Bom., 223 on. the point of res j11dicata. 

(~} S&y&'i Nyamtula v. Nana. Valad Faridsba, (1888). 13 B~m., 424 
Birdwoo·J and Pareona, JJ .) It ia otherwise under s. 433 of Civil Procedure 
C\)de that ia so because the wording of that section is very peremptory. 

(:\} Krishnarau Anaudrao v. lh.ri, 1898 P. J. 397 (Parsons and 
I: made, JJ .). 

!•] This stl~tiun was suh~tituted for the origin.~! section 4S by Act 
.\:\Ill o! tile lS~l, a. 10. 

[LJ Th~ ~~t~conl pot.r&gragb repeated by !ct XII of 1B911 is OULitteJ. 

• ~ o~e tl1o D·)U·exiatence of the \YOrd apz;l\~ation after the word auit, 
17 
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In place o£ tbis section, Ac~ XXIII of 1881, s. 10 substituted a 
new section, the first paragraph of which is the present section 4 8 ; 
the second paragraph of the same, being repealed by Act XII of 
1891, was:-

" Any such application which after the first day of November, 1879, has 
been rejected, and which, if such time bad been excluded in computing tbe 
period of limitation prescribed for such application, would have been 
entertained, shall be entertained if made within two months from the twenty· 
sixth day of October, 1881." 

Commentary. 
Law before the amendment by Act XXIII of z88I:-:rhe 

time lf>'nt by a JUdgment-creditor in obtaining a certificate from a 
Conciliator under this Act, prior to its amendment by Act XXIII of 
1881 in order to entitle' snob creditor to obtain execution of his 
decree, cannot be deducted in computing the time within which such 
decree may be ex.ecuted.1 

To give a fresh starting point fue application to take some step 
in aid of execution must be made to the proper Court; a Conciliator 
appointed under this Act is not a Court. The presentation, therefore, 
to a Conciliator of an application to effect an amicable settlemen~ 
within the period of limitation does not save the limitation, if the 
application to the proper Court be time barred. The presentation 
to any Civil Court of an application for execution of a decree 
passed before the Act came into force, to which an agriculturist 
residing within any local area for which a Conciliator has been 
appointed, is a party, is no legal prest~nta.tion at a1l if the 
application be not aooompanied by tne Conciliator's certificate,3 

Law under the amendment :-The period during whicla the 
Conciliator i1 endeatJouring to e/Ject an amicable 1ettlement i1 to be 
deducCed in computing limitation under this sootion.3 And this 
rule is not limited to snits falling under s. 3 only.4 

(1)Madhaji v. Shivaji, (1881) P. J., 243. (Weetropp, C. J. & PinheytJ .). 

(2) Manohar v. Gebiappa (1881) 6 Bom., 31. (Melvill and Kembal, JJ.) 

(3) Venkatrao Bapu v, Bijeeing Vithaleiog, (1885) 10 Dom., 168. 
(Sargent, C. J. and Bird wood, J .). ( 

(4) Durgaram v.l:lhripati, (1884) 8 Bom., 411 cited under •· 47. 
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Where the ConciliatioD·BgteeU!ent was ordered ta~ lltA:. 
the da~ of the first instalment due under it, l1eld tha. fbeiMI9.il.~~ 
limitation ran from the do.~ of filing.1 

A suit in which no certificate is needed :-The time 
occupied before a Conciliator by a. plaintiff in a suit in tchicl1 no 
ConciliatO'I''' certificate i1 necmarg, cannot be deducted in computing 
the period of limitation for such snit.1 

"Application ••• under s. 39":-In the case noted below3 
the plaintiff was an ngriculturat residing in the Kopargaon Talnka. 
and purchased the house in dispute from the defendant on the 30th 
January 1872, but did not get possession. On the 12th December 
1883, he applied to be put into possession under s. 39, to the 
Conciliator appointed for the Khata.v Taluka, where the house in 
dispute was situate. The proceedings before the Conciliator lasted 
until the 19th February 1884, on which day a certificate under s. 46 
of the Act was granted to the plaintiff. On the 20th Febrnary, 
1884, the plaintiff brought this snit to recover possession of the bouse. 
The defendant pleaded limittttion. The pla.iutiff contenJed that 
under s. 48, the time ocoupied in the proooedings before the 
Conciliator should be deducted in computing the period of limitation. 
lleld, that the plaintiff was rwt entitled to 1uch ikduction, a1. tlU? 
ConciliatJr, before whom the proceeding /,ad been instituted, u·as not one 
tiJ1lJOinted for the local a1•ea in toltich the plaintiff u:as residing, a.s 
required by s. 39, and had, therefore, no jurisdiction to dea.l with 
plaintiff's application. Held also, that the certificate obtained by 
the plaintiff was not such a certificate 11.s is required by s. 47 
of the Act. 

49. Local Government to make rulesi :-The 

(1) See Mr.dbr.vrao v. Yithu, 1886 P. J. 162 eiteJ under 1. 44. See 
uotee under s. 49. 

(:?) Ganeeh v.B&lnji 1883, P. J. 238. (West and Xanabuai, JJ.). 

(3) SayaJ Nyamtula v. Nua Valad Faridaba, (1888) 13 Bom. 4!M 
(Birdwood and Parsons, JJ.). Raghunath Dat.lajee Khade Yo Arant Govind 
Bbopale, 18~2 P. J., 3G8 referred to. 

(4) For rulee underthiuection see part II ohhia book. See a18o part 
I ol B. G, G. for 187t pp. 999-1000, for 1880 p. 1072, for 1882 p. 6&-2, for 
1884 p. 'i84, 1903 pp. 389 and 859. 
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Local Government may from time to time make 
rules-

(a) regulating the procedure before Conciliators 
in matter not provided for by this Act ; 

(b) fixing the charges to be made by Concili
ators for anything done by them under this 
Chapter; and 

(c) determining what record and accounts shaH 
be kept by Conciliators and what returns 
shall be tramed and furnished by them. 

Commentary. 
The sections of this Chapter and the notifications issued by 

Government thereunder are not sufficient to give a complete idea of 
the procedure before Conciliators. We, therefort>, propose to add some 
Jt>tes on the practice for the reader's information •. 

(a) The procedure before Conciliators.* 
The application-to be made under s. 39 to a Concili

ator should be in writing almost in the form of a plaint. It 
need not be verified ; but it should be accompanied by documents or 
exiracts from accounts on which it is based ; and the Jist of the 
documents put in should be entered on the application. Such an 
application may be made either by one party or by both jointly; in 
the latter case, however, the Conciliator is enjoined to inquire 
whether the indebted party, joining in the application, has fully 
understood what he is doing. 

Admission of the application .:-When an application 
is presented to a Concilhtor he will generally file and register i~ if 
(i) the dispute is of a civil nature and can be taken cognizance of 
by a. Civil Court; and if (ii) any of the parties to the application is 
described a.s an agriculturist residing within the local limits for 

• The information given below is taken mostly from the rules made by 
the Special Judge tor the guidance of Conciliator8. We hRve not dwelt on 
puints vurelr min:lleriall as doing so would not interest ordinary reader. 
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which he is appt1inted. If the Conciliator has reason to suspect that 
a party described as an agriculturist is really not so, be will 
inquire into the matter and refer the case if necessary to the 
Subordinate Judge for inquiry and order. 

Issue of summons :-When the application is filed, the Con
ciliator will fix a day for hearing, which will generally be e.ny day 
within one month fl'Om the date of filing-of course having regard 
to the di~tance of the place where the opponent may be residing. 
Be will at once inform the day of hearing to the applicant and 
i5~ne summons to the opponent. If the opponents are more than one 
and reside in different villages, each one will have a separate 
summons issued to him and served through the agency of the Civil 
Court or of a. Village-officer as the Conciliator may think convenient. 
The Conciliator may even call the parties himself, if he thinks 
they would attend without a summons. 

The rule that a notbe to parties to a Conciliation-agreement 
should be served through a Subordinate J ndge, framed by the Local 
Government under s. 49 of this Act e.nd published at page 682, 
part 1 of the Bombay Government Gazette, (1882) is not ultra vires, 
and a notice so servAd was held to be a good notice.1 

Adjournments :-Conciliators are generally instructed to nse 
utmost despatch in the disposal of applicatiom. An application can 
in no case be kept pending for more than three months except with 
the permission of the Special Judge; and generally more than three 
adjournments ebould a.ot be allowed. 

Attendance: -Parties may attend even before the day fixed 
{or hearing if they want the disposal of the application on that day. 
The Conciliator will not.e the attendance of parties and if the opponent, 
for suffident reason, could not attend, the Conciliator may adjonrn 
the bearing to any further day. 

Effect of failure to attend :-(a) If the applicant does not 
attend wi:lloat P.ny sufficient reason, the application will generally 
be diswk.:ed.1 (l•) If the opponent does not attend (without good 

(1) J.,tiralu ~lauiram v. De\•ba lswarapa (1E8.>) 10 Bom. 189, (Sargent, 
C. J. a11d ~anabbai, J.). 

(~) lf hvw~ver the oppcnent is pre,f'nt and ia willing to eompro;Diae, 
one more adjournment will be siren to ennble the applicant to attend. 
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r~l\flon) a certificflte will be given to the applicant under s. 46. If 
both the parties do not attend after a special S'l.lmnw·,ls, from a 
Conciliator specially authorized under s. 40, bas been set·ved against 
them, they will be deemed to ha.ve committed an offence under 
s. 17 4 of the I. P. Code. This penal liability applies even when 
one of the parties happens to be absent. 

The disposal of application :-The application may be dis
posed off in either of the following ways :-(i) It may be dismissed, 
(it) if the parties agr~e to a settlement a Kabuliyat may be made or, 
(iii) if the parties cannot agree, a certificate may be given. 

When will the application be generally dismissed ?
(a) lithe applicant fails to pay the process-fees or Court-fees within 
the time aiJowed by the Conciliator (generally four days), ~b) if the 
applicant fails to attend on the day fixed for hearing, the application 
will generally be dismissed. 

Taking an application again on file :-If thq applicant 
within 30 days from the day of dismissal, applies to get his 
application ag:1in on file and shows sufficient reason therefot·, the 
arplicatiou will be agl\in taken on file; in which case no jresl1 
process.fees need be pa.iJ. 

Kabuliyat :-After the inquiry under ss. 40, 41 and 42, if, 
the parties come to an agrtement finally disposing of the matrer 
under s. 43, such agreement. which is styled &Sa Kalntliyat, will be 
written almost in the form1 of a decree (with some additional en
dorsements) and signed by the p!\rties and attested by the Conciliator. 
Such Kabt~.liyat will generally be filed before the day on which 
perfurmauce of the agreement embodied in the Kabuliyat is to be 
made. The Conciliator mfly, in proper cases, with the consent of the 
parties add or strike off the names of parties, 

Issue of certificate :-A certificate is issued under s. 46 
(i) wbeu the opponent wilfully absents himself or cannot be 

found, 

(ii) when the endeavour to induce the parties to agree to an 
amicable settlement fails, or 

(1) A eample of the Eabuli9at i11 giveQ in part II of this book, 
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(iii) when the Conciliator thinks that the claim of the appli· 
• cant is not within time ; or that the document which is 

the basis of the claim is defe~.:tive for want of stamp, 
registration a.nJ the like. 

N.B. -When the Conciliator is satisfied that the first certificaro 
given to the applicant is really lost, a new certificate 
will be given to him. 

The application to get a certificate should be made within ten 
days from the date when the order to give such certificate is passed 
by the Conciliator. 

The duties of a Conciliator :--Amongst a number of other 
ministerial duties, 

(i) The Conciliator ought not to interfere in a. matter in 
which be is personally interested witbont the permission 
of the Special Judge. 

(ii) when the parties come to an agreement and a Kabv.liyat 
is drawn, the Conciliator should take (;are to ascei·tain 
whether the persons before l1iu1 are the rwtl parties to 
the di~pnte, and whether they have fully understood the 
meaning and effect of what they had agreed to do 
a.nd ha;re freely given their consent thereto. 

(iii) The Conciliator has generally to try his best to bring the 
parties to (a voluntary) amicabl~ settlement. 

(iv) A Conciliator should ntake a report to the Special 
,J nJge, if he is to be abseut for more than four days from 
the place for which b11 is appointed. 

Reference to Special or Subordinate Judge:-
(i) When the statv.1 of a. party cowes into question the matter 

is l'eferred to the Subordinaro or Special Judge, 

(ii) when a matter is required to be kept pending for more 
than three months, or 

(iii} when the Conciliator is interested in the matter before 
hiu.., a referenoo will be maJe to the Special J odge. 

(iv) When any of the parti~ io a Ka~v.li!Jat revokes his 
consent to it and protests against its being filed, the · 
Conciliator \'\ill reter the matter to the Court to which 
the Kol.~..Jiyrd is to Le eent, 



36 Chapter VI, s. 49· Procedure before Conciliator. 

Remand :-The Court may remand a c9.se to the Conciliator 
for further inquiry or amendment of the Kabuliyat. The Conciliator 
after further inquiry shonld make the necessary changes in the 
Kabv.liyat and get them attested by the parties. If after any 
Kabuliyat is remanded the parties do not. appear, it may be sent back 
to the Uonrt. When a Kabuliyat is sent back by the Court in order 
that the Conciliator may give the party a certificate under s. 46, the 
Conciliator may take the original application on file and grant the 
certificate if the applicant presents himself in time to receive it. 

Transfer:-The Special Judge may transfer an application 
fl'Om the file of one. Conciliator to the file of another. But a 
Conciliator himself cannot make such a transfer. 

Documents put in:...:..lf the documents put in with the appli· 
cation be extracts from accouut.books, the Conciliator will compare 
and check them with the original and retnrn the origina.l books to 
the parties. If the party putting in any document immediately 
wants it back, the Conciliator may make the necessary endorsements 
on the document and on the applicatian ;n the tr.atter of which it is 
produced, and return it to the party producing it, asking him at the 
same time to produce the same when'called for. The Conciliator will 

' ' if so required, pass receipts of documents put in and kept by him in 
his custody. Documents which, by force of the kab'Uliyat, have 
become void or useless, will not be returned to the parties but will 
be sent to the Court with the Kabnlya.t with an endorsement to 
that effect. But where the document has not thus become vuid or 
useles:~, a true copy of the same will be sent to the Court with the 
Ka.buliyat and the original returned to the party producing it after 
taking his acknowledgement of the receipt of the same on the appli· 
cation. When a matter before a Conciliator is settled independently 
of him or when it cannot be settled and a certificate is given to the 
applicant under s. 46, all documents put in will be returned to those 
persons who had produced them. 

(b) Charges to be made by Conciliators. 
The process-fees-will be received in the form of Court-fee 

stamps. The process-fee for summons will be paid only once. So 
if a fresh summons is required to be served upon the persons already 
summoned, or their heirs Qn case of the death of the former), Do 
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arl<litionrtl proce~s need b!> plli<l. Sn also, where a summons is to 
be ~ervd npon t.be opp~neat fut' Litmelf and as the guardian (if a. 
minor, one process need be paid. 

Court·fees :-The Court-f··es are bken gt>nera.lly from the 
appli~:ant within :\ time-not more th m L5 dtys,-fhed by the 
Uonoili \tor, Ou f,j,il ure to pay the s, me hy any of thtiJ•~'~>rties within 
time, the applioa.tion will stand di:;mi8seJ. The Uourt fee is taken 
at the rate of 8 annas pet· cent on the amount awarded ir.t the 
Kal•,diyat. The valuation of a. snit, other than those describod in 
s. 3 ~ f this Act, will fct· this purpose be determined by the general 
rules of Uonrt..fees Act. 0ourt-fee-sta.mps should be affixed to the 
Kubuli,yat; when the fers amount to more than 10 rupees, the Kaf,.u.liyat 
should be writt<>n on the stamped paper. 

Costs :-The costs of process-fees will be entered by Conciliator 
on the margin of the Kabuli!Jat or the certificn.L0 iJj the case 01ay be. 

(c) Records,t Returns and Accounts. 
A Conciliator has chiefly to keep a general register of appli· 

cafiousl A. process-fee and Uourt·fee book, and an inaward and 
outward n•gister. He has also to send to the Special Judge by the 
l'nd of e\'ery month a monthly statement of the dispos"l. of 
t~ppliuati . .ns and the fee received therein, a monthly report, 
contingency bill:;, &c. 

The applica.tions disposed of in any month are to be sent to the 
Court befor\l the 15th of the ne:s.t mouth. And tl.'\.cept the Uegt:;ter. 
book and fee-bock fm· the current ye 1r and a year preceding it, 
all vther such books of previous years are to be sent to the llourL for 
safe custody. 

(1) l'he furrus of record wi:h necessary dir..:ctions are g1ven iu part II of 
tLie ~ook. 

18 
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CHAPTER VII· 

Supert'ntendence and Revz'sz'on. 

so .. District Judge to inspect, etc :-The 
District Judge shall inspect, supervise and control the 
proceedings under [a] Chapter II, Chapter IV and 
Chapter VI [a] of this Act, of all Subordinate Judges 
and the proceedings of all Village-munsifs and 
Conciliators. 

(b]SI. District Judge may withdraw case 
from Conciliator or Subordinate Judge, or sit 
with Subordinate Judge as a Bench for trial of 
any case :-The District Judge may-, 

(a) transfer any application pending before a 
Conciliator to the file of any other 
Conciliator; 

(b) [c] transfer from the Court of one 
Subordinate Judge to another any suit or 
any agreement pending before a Subordi-

. nate Judge under Section 44 of this Act ; 
or [c] transfer to his own file any suit or 
other matter pending before the Court of 
any Subordinate Judge under [a] Chapter 
II, Chapter IV or Chapter VI [a] of this Act, 
and may dispose of the same as if he were 
a Subordinate Judge; or 

[a-a] These references were substituted for tbe origiMl references by 
Act XXII of1882 s. 14. 

[b) This section was substituted for the originals. 51 by Act XXIII of 
1881, s.u. 

(c-c] These words were added by Act Vi of 1895, s. 1a. 
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(c) stay the proceedings in any such suit or 
matter, and sit together with such Judge as 
a Bench to dispose of such suit or matter in 
accordance with the provisions of this Act. 

If the Members of any Bench sitting under this 
section differ in opinion, the opinion of the District 
Judge shall prevail. 

Old Law. 
This section in Act XVII of 1879 was:

The District Judge may-

(a) tunsfer to his own file any 1mH or other matter ponding 
before the Court of any Subordinate .Tudge under Chapter II 
or Chapter IV of this Act, and may dispose of the same as if 
he were a Subordinate Judge; or 

(b) stay the proceedings in any such suit or matter, and sit 
together with such Judge as a Bench to dispose of fuch suit or 
matter in aceotdance with the provisions of this Act. 

If the members of any Bench sitting under this section differ in opinion, 
the opinion of the District Judge shall prevail. 

[ 8] 52. Appointment of Assistant or Sub· 
ordinate Judges to aid District Judge :-(1) The 
Local Government may appoint an Assistant or Sub~ 
ordinate Judge to inspect and supervise, subject to the 
control of the District Judge, the proceedings of all 
Subordinate Judges under Chapter II, Chapter IV and 
Chapter VI of this Act, ~nd of all Village-munsifs 
and Conciliators in any district or part of a district to 
which this Act applies: 

Provided that, if the Local Government thinks fit, 
the same Assistant or Subordinate Judge may be so 
appointed for two or more such districts or parts of 
districts or districts and parts of districts. 

[a} 'fhie ~ction was substitqted for the origioale. 52 by A~;t VI of 
18lj5, s. H, 
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(2) The District Judge may, by order, confer upon 
any Assistant or Subordinate Judge appointed under 
this section, as regards any district or part of a district 
for which he is so appointed, all or any of the powers 
specified in the order which vest in the District Judge 
under section 51. 

Old Law. 
The original section 52 was :-

Th" I,ocal « iovernment shall appoint an APsistant or Subordinate Judge 
to inRpAct. and snpervise, subject to the control of thP District Judge, the 
proceeilin!!ll of 11ll Subordinate Ju,lges, und~r "Chapter II, Ch~tpter IV, 
and Chapter VI" of thi~ Act, and ull Village-~lunsifs and Conciliators in 
each of the said di:.tricts of Puna, Satara1 Sholapur, and Ahmadnagar: 

Provid~d that, if the Louai-Government thinks fit, the same Assistant or 
Subor.linate J u<ige may be so appointed for two or more such districts. 

Aroy As.istant or Subordinate Judge appointed under this section m11y, 
in any di5trict for wbich he is so appointed, if the Di>trict Jud!!·e so dir~ct, 

exercise the powers of the District J udg" under section 51 of this A~t, Bt•d 
transf~r any s:Jit under ~ection 25 of the Code of Civil Proceedurt!. 

Commentary. 
District judge's powers of Superintendence :-The 

powers of t'luperiutendence of a District Judge are defined by 
sections 50 and 51 an·l the District Jndge has also the power under 
para. (2) of s. 52 to deligate the functions vested in him by s. 51 
to any Assistant or SnborJin~~te Judge appointed under s. 52 by 
the Local Government. Section 51 does not refer to pro~.:eedings 
before Village-l\lunsifs, but powers somewhat similar to those in 
s. 51 have been vested in the District JuJ,ge by the pro\ iso to 
s. 35. A Special Judg•• (if appointed) is to discharge in the place 
of the District Judge all hi.s powers under this Act. 

Powers of Assistant and Subordinate Judges :-The 
Loc;\1 G(\vernu~~:·nt nhy 'est au ·\~,;i,;hnt 01· ~uhordtrHt~ J ntlge with 
powers of inspectiun aud St1rpe-1•visi,n Jllf'DtioueJ in s. 50, which 

will I.e ext>rci:~eJ subject to the ct nrrol of the Distrkt .TuJge. It is 
submitte.\ th'lt uudd the section, as it stands, the Local Government 
cannot confer on an Assistant or Suhonlioate J ndge the po\Yers 
vestt)d in a. District Judge by s. 51. But tlH~ District Judge may 
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confot' such powers on Assistant or Subordinate Judges appointed 
un1lrr s. 52. An assistant or a Subordinate J ndge appointed onder 
s. ~2 h11s uot any independent anJ full powers either of revisimJ. or 
reference,l 

53· Of revision :-The District Judge may, for 
the purpose of satisfying himself of the legality or 
propriety of any decree or order passed by a Subordin
ate Judge in any suit or other matter under [a] 
Chapter II, Chapter IV or Chapter VI [a] of this Act, 
and as to the regularity of the proceedings therein, call 
for and examine the record of such suit or matter, and 
pass such decree or order thereon as he thinks fit ; 

and any Assistant Judge or Subordinate Judge 
appointed by the Local Government under section 52 
may similarly, in any district for which he is appointed, 
call for and examine the record of any such suit or 
matter, and, if he see cause therefor, may refer the 
same, with his remarks thereon, to the District Judge, 
and the District Judge may pass such decree or order 
on the case as he thinks fit: · 

Provided that no decree or order shall be reversed 
or altered for any error or defect or otherwise, unless 
a failure of justice appears to have taken place. 

54· Special Judge :-The Local Government 
from time to time may, and if the Government of India 
so direct shall, appoint an officer, as Special Judge, to 
discharge in the place of the District Judge all the 
functions of the District Judge under this Act in 
respect of the proceedings of all Subordinate Judges, 
Village-munsifs and Conciliators, and may cancel any 
such appointment. 

-----------
(1) \' J. a, 53 pata ~' 8. 54 l . ..,.t pa.rot j Cvlllpilftl 11. 4:>5 (<Jruuiu11l Pro. 

Code) la.at para. 
[a-a) Tbese refer .. uee~~ were auLatituted forth~ original references by 

Act XXII of 1882, La. 
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Such Special Judge shall not, without the previous 
sanction of the Government of India, discharge any 
public function except those which he is empowered by 
this Act to discharge. 

If any conflict of authority arises between the 
Special Judge and the District Judge, the High Court 
shall pass such order thereon consistent with this Act 
as it thinks fit. 

No appeal shall lie from any decree or order passed 
by the District Judge under this chapter, or by the 
Special Judge, or by . an Assistant or Subordinate 
Judge appointed under section 52, or by a Bench, in 
any suit or proceeding under this Act. 

[a] But the District Judge or Special Judge, or an 
Assistant or Subordinate Judge or Bench, may refer to 
the High Court, under section 617 of the Code of 
Civil Procedure, any question of law, or usage having 
the force of law, or the construction of a document, 
arising in any case pending before him or it under 
this chapter as if that case were a suit or an appeal 
pending before him or it ; and, in respect of every 
reference so made, sections 618 to 621 of the said Code, 
both inclusive, shall apply: 

[a] Provided that no reference shall be made under 
this section by any Assistant or Subordinate Judge, 
or by any Bench of which the District Judge or Special 
Judge is not a member, without the previous sanction 
of the District Judge or Special Judge, as the case 
may be. 

Commentary. 
The powers of revision-

or the District or Special Judge :-The powers of revision 
given by this section are restricted only to snits and proceedings 

[a] These paras were added by Act XXII of 1862, a.l6. 
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under Chapters 11, IV and VL An e.ucution-tYI'det in a suit to 
which Chapter li applies is an order in the suit, and, therefore, 
subject to revision under s. 53.1 In a suit falling under cl. (w) of 
s. 3 the Special Judge has jurisdiction although neither of the 
parties to the suit is an agricuiturist.a With reference to proceedings 
before Village.munsifs, the District Judge has no power of revision 
under this Chapter. A provision in this respect ii!, however, made 
in s. 36 of this Act. 

Under Section 36-the District Judge can only act on 
the a.pplica.tio n of a. party and cannot act of IUs own ~tion; tl'!.ile under 
a. 53 the District J ndge can exercise his revisional jurisdiction 
11roz1rio motu. 3 

Uuder sactions 53 and 54 the Special Judge can interfere with 
an improper all well as an illegal decree or order. His revisional 
jurisdiction resembles that possessed by the High Court under the 
Code of Criminal Procedure, and ought, if it be held to iuclude the 
power of setting aside the decision of a. lower Court on the facts, 
to be exercised only in very exceptional cases. 4 

But in a subsequent ca.se it was held that under this section the 
Special Judge has a revisionary powet in alll'.a8es u:l.e11 a failure of 
jwtiu a11~ars to lit!ve takell place. It is for hiw to decide whether 
the finding on a question of fact by a Subordinate Judge is of that 
nature, anj in doing so, he is entirely within his jurisdiction.5 

Section 622 of the Civil Procedure Code gives to the High Co11rt 
juri~il.!tion to interfere only where the L:rwer Court acts without 
juri:Jiction or has exercised its jurisdictio11 illegally or with material 
irl'('gularity.6 But the practice of this Court under section 622 flf 
the Code cannot, in the absence of words to that effect, be properly 
impo5ed on the special Judge as regard~ matter of law deU!rwining 
jurL.Jiction. 

(1) Maooh.ll.r v. Buavani, 1&5 P. J. 9(1 (Birdwoodand Wedderburn, JJ.). 
(1) Gaotl6h K.rishnaji v, KriM!naj~ (11389) U Bom., ,38;'. (Scotland 

Candy,JJ.). 
(3) Vide BalcriaLna '· Mabadl'o1 (1896) 22 Bom., 520, cited l&ter on. 
(4) Shidu v. &li, (1890), 1.'i .Bl1m., I!i(l (Bird•ood and 'l'elADg

1 
JJ.) 

di*uled l'rom 10 19 fiom., :!66; 116e also 23 Bom., 3:!1. 
(:!) tiuru &sa:tya v. Ch&namilappa, (1~94) 19 Bom., :?86 (Saf"l;!'ent, C, 

J. and fulton, J) bhiduu '· Bali1 (Ui~J) Iil &m., IS"J, diaaent&J trom. 
(6) l">IJ\aubhai '· Imratbhai, 1893 r. J. U:~; (Sargent, C. J. and 

Tdao0, J.) Hayacband '· ::'ultanliahimbhli, (1~93) ltl &m., 3-li referred to. 
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Wh(ln tbe Special Judge nncler this Act entertains a clear 
OJ,inion th,,t tb~ fiuuing~ (Jf the Suhnr.:inatt• Jnd.!e en the qnt·stiuns 
of fact are erroneous, and exerdses hi;; Jiscretion in setting aside the 
decree, the High Uourt will not, in its extraordinary jurisdiction, 
interfere with that u~crelion, except under most exceptional 
drcumstances.1 

The possibility that a Sub·jmlge may have decided the questif1n 
of limitation wrongly by having present to his mind an earlier 
decision instead of a later decision offers uo ground for the exercise 
of the eitraordinary jurisdiction in a decision from the 8pecial Judge 
under tbe D. A. R. Act.3 

Where the Lower Court finds the parties to be non· 
agriculturists-Special Judge has no jurisdiction :-The 
plaintiff alleging that she was an agriculturist sued for rr~demption 
under Chapter II of the D. A. R. Act. The Subordinate Judge 
raised an issue as to her 1tatus and on that issue found that she 
was not an agriculturist. He, however, proceeded with the tri~l of 
the case and on the merits dismissed her claim. She thereupon 
applied to the Special Judge, who took up the case in revision, 
reversed the decree of the Lower Court, and passed a decree io the 
plaintift"s favour, holding that sh was an agriculturist. IIel(l that 
the Special Judge l1ad no jurisdiction. ThA Sub.Judge had found 
that the I•laintiff was no an agriculturist. Having done so, it mnst 
llC deemed that he went on with the trial only in his ordinary 
juri5diction and the decroo passed was one not under Chapter 11 
d the D. A. R. Act, but under the general provisions of Civil 
P. Code. By s. 53 the 81-~ciaJ J odge has jurisJiction only orer 
the decisions and orders pas.<sed by a Sub.J udge under (.,'bapter IV 

W'nere a suit to redeem a mortgage was admittedly within 
the jurisdiction of the Uonrt of F1rst lustance under thi:; Act, it was 

(1} Rayacbaud llayacband v. Sultan Rahim~hai, (1893) 18 Bum,, 347 
(Sarge11t, C. J, and lelat~g, J.). 

(2) Sakhaom v. Parvati, 1888 P. J. 2U(Sargcnt, C.J. and ~anabbai,J.). 

(3) Lak~bm.an v. Ramcb&ndr11 (1898} 23 Bvm.1321, (Parson• and Hannde, 
JJ.);Cj:B•agavan'"· Rao,:-o l88-1P.J.30 a.od Koudaji v. Auau, (1883) 
j Bvru., HS. (West and ~anabbai, JJ,). 
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l~~:l(l that it was within the revisiona.l powers of the Special 
Judge, and none the less so because the Special Judge, while 
confirming tho decree of the Lower Court, incidentally found that 
the mortgage sued on did not really exist and that another one did 
exist of such an amount that a snit to redeem it would not have 
been within Chapter 11 of the Act.1 So also 11.n appiication of 
Chapter II of this Act which would b~ iiJ,·ga.l and wrong, if the 
Subordinate Judge knew the subject·matt.er was of greater value 
than Hs. 100, may be sustained if he was led into ap.plying it by 
honest misinformation. And the original proceedings being thus 
justified, a Special Judge can revise them and order a new trial.1 

Withdrawal of a suit in revision :-Th., Special Judge is 
llf1t competent in the ex.ercis., of his revisional powers to allow a 
plaintiff to withdraw hi:! suit with liberty to bring a new one 
mel'ely on the ground that he has made some mistake in filing the 
suit.3 

Right to remand :-The Special Judge has a right to remand 
a ca.se.4 

The power of reference :-This section empowers a 
reference on a question of law or usage or on a construction of 
document arising in a case under this Chapter. No doubt, the 
essential qualifications in s. 617-tha.t the trying Court must 
entertain reasonable doubt on the question5 and that the construction 
must affect the merits-<lo not appear iu this section. But it is 
submit~d that as this section expressly refers to and relies upon 
section 617 of the Code, both the sections must be read together in 
order to ascertain whether a reference would lie in any particular 
case. 

The word case in s. 54 evidently includes suits a.;d proceedings 
nnder Chapter II, IV or VI. 

(1) Bbag,·ant v. Rango, 18~4: P. J., 30. (\\'est and Nanabhai, JJ.). 

(~) Kondajt>e v. Anau, (1883) 7 Bom., 448 (\\'est and ~anabh&i, JJ.). 

(;{) Muktaji llhagoji v. Ma.naji1 (1888) 1~ Bom., 68!. (Birdwood and 
Pat10na, J J. ). 

(4) Kondumal v. Katiba 1~1, P. J.1 (Westropp1 C. J. and Dirdwood, 
J.). 

(5) ~o Bhanaji v. De Brito, (1905} 7 Bom. L. R., 995. 
1~ 
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" Appointed under section 52 " :-The Assistant and 
Subordinate Judges appointed onder s. 52 have no independent 
power of reference or revision like that possessed by a District Judge.1 

But the proviso to s. 54 has no application to references under s. &17 
of the Civil Procedure Code by a Subordinate Judge not appointed 
under s. 52 of this Act. The previous sanction of the Special Judge 
is not, thereiort>, nooessa.ry to a reference made by a Sobordin.aoo 
Judge in a case not tried by him under Chapter VII of this Act aDd 
His not compet~nt to the Special Judge to refuse to forward such a 
referenoe.1 • 

Powers or review :-It is to be noted that this Chapter, while 
conferring the powers of reference and revision on certain J :dges, does 
not confer upon them any powers of review. Under s. 7 4 the 
Civil Procedure Code is made applicable to proceedings before 
Subordinate Judges only. The Subordinate Judges, therefore, can 
review their own findings independently of this Chapter; while a. 
District Judge or a Special Judge cannot. But the discretion given 
to the District or Special Judges under their powers of revision is so 
wide thal they can use their discretion in revising their decrees or 
orders in certain cases. It seems, however, that they cannot review a 
case simply on the ground of the discovery of fresh evidence.a 
Moreover, the Special Judge has jurisdiction proprio motu, under the 
provisions of s. 53, to vary a decree of the Lower Court while not 
revitlwiog the case on the ground applied for by the plaintiff.4 

The exercise or discretion :-An Assistant Judge having 
found that the defendants in a suit pending before him were not 
agriculturists, the defendants presented a petition or review of that 
finding and in review the Assistant Judge came to a contrary 
conclusion. Held that as s. 7 4 only makes the Ci vii Procedure 
Code applicable to suits before a Subordinate Judge, the conduct 
of pr~ngs before a District or Assistant Judge, when sitting in 

(1) Vide a. 53, para 2 and B. 54, last para. 

(::!) Rango v, .Kalu, 1885 P. J. 221. {Birdwood, and Jardine, JJ.). 

(3) A detailed description of the ca11e11 illustrating theee points ia given 
in the next paragr~&ph, 

( 1) Bakrisbna v. :Mabad~, (189•.i) 2'2 Born., 520. (Fanan, C. J. and 
Hosking, J.~ As to the facta of the c•se, see the case cited in notes to 
aections 12 and 13. 
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revisio&l under s. 53 of this Act, is within his OlYD discretion. and 
the granting of a review on the ground of mistake as to the n!l.ture 
of the defendant's income, is a. rf.W;onable exercise of such discretion.l 

The Special Judge appointed under th~ Act (the defendants 
not appearing) reversed, in revisioll nnder s. 53 of that Act, the 
decree of the Sub.J udge and passed a decree for the plaintiff. 
One of the defendant'!, who, it appeared, had not been served with 
o(ttice of the previous application for review, subsequently applied 
io the Special Judge to review his decree, and that application was 
granted on the ground that the applicant had not had notice of the 
former review. On this subsequent review, the Special Judge 
disoovered that he h&d made a mistake with reference to the date 
of certain documents, and that this mistake had led him to a wrong 
eollolusion upon the merits of the case. He consequently reversed 
his former ()rder and dismissed the suit, confirming the original 
decree of the Subordinate Judge. The plaintiff then applied to the 
High Court under its extraordinary jurisdiction nuder s. 622 of the 
Civil Procedure Code. lleld that in granting a rehearing, the 
8pecia.l Judge had exercised a rea.'j()na.ble discrdion with which the 
lligh Court could not interfdre in its ex.traordinary jurisdiction. 
The Civil Procedure Code is not applicable to procesdings before the 
Special Judge, ud the conduct of such prooeedings rests within his 
dit'cretion.• The Special Judge cannot, under this Act, review his 
ducree anJ order a new trial on the ground of diSC()very ()f fresh 
t''lliutlnoe,1 but be has discretional power to review his decree 
in order to correct a mistake into which he has fa.llen.C 

The Special Judge, onder this Act, ha.c; power to set 113ide an 
uparlt ()rder made by him._Q(llf-if such a•oourse be needed for a 
ree.sonable c:.;.crciie of the di:!cretion on his part. s 

(l) Bt.tlrichrya v. Ramc::b&nd.ra Gopa~ (1893) 19 Bom .• 113 (Sargent, 
C. J. a1ul Candy, J.); see Visvt.llltb '· Aba, 1886 P. J. 11, OJ. Babaji Y. 

&baji, (18111) l!\ Bom., 650. 
(:!) ltawsing '· Babu K.isanaing, (1893) 19 Bom., 116. F. B. lSargent 

C. J. and Panone and Fulton, JJ.). 
(:l) Babaji '· Babaji (1891) 15 Bom., 650 (Bird\\·ood and PanoDI!I, JJ.) 

ci~ ill Rawaing '· BabnLia;;oaiu~, Svt"4. 
(4) l'!.a.m.iug v,lLbu Kisanaiug, ."upra. 
(.)) Ramaclw:ldra Xaraya.n \", Draupa.Ji, (1895) 2i) Bam., ~1. (Sargent, 

C. J.lr. full<~~, J.); Hihvan:.~th "· Aba, t\adrieharya '· Rawchaudra, Barru.iog 
'· &ba ~ilallucg, aU ci~ abov·•1 1rere N!erred to and eoc.aidtrt:d. 
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Notice how far necessary :-It is illegal on the part of the 
Special Judge appointed under this Act to reverse the decree of a 
Subordinate Judge on re\'iew without giving a proper and sufficient 
notice to the party in whose favour the decree was passed, I In a 
case decided a few months previously, it was held that notice to the 
parties was not necessary before the power of revision under s. 53 
could be exercised ; that sec~ion 53 does not expressly provide for 
sach notice, and that s. 7 4 only made the Civil Procedure Code 
applicable to snits and proceedings before the Subordinate Judge 
an:l that under s. 7 5 no rnla regarding notice had been made b~, 
the Local Golernment.3 

Conflict between a District Judge and a Special Judge:
As the Special Judge is to· be appointed to discharge i11. the place 
of the District Judge all the functions of the District Judge, there 
is thus no likelihood of the simultaneous ex.ercise of the powers 
under this Chapter by both of them. A conflict of authority may, 
however, arise where the Special Judge is succeeded (in antho1·ity) 
by the District Judge (or vice-versa) and the succeeding Judge differs 
from the Judge to whom he succeeded. 

So also, a conflict may arise where A sues B to recover possession 
on the strength of a sale-deed which the defendant contends to be a 
mortgage-tr&nsaction, and the Court U.ismisses the suit holding it to 
be a mortgage; and where another snit is brought by B against A 
on the same deed for redemption in which the plaintiff gets a decree. 
The matter in the first snit not being under this Act goes to the 
District Court in appeal, and the matter in the second suit (being 
under this Act) goes before the Special Judge in revision. In this 
case it is possible for the two Courts to come to difterent and in
consistent conclusions, in which case it will he diffioult to ascertain 
the effect of the one decree over the other. The best course for the 
Special Judge to avoid such anamoly, seems to be to stop 
proceedings until the qnesti0n d sale or mortgage is finally disposed 
of in appeal. 

\1) Rupcband Kht>ttchand v. Bl4lvapt Narayan (1887; 11 Bom., &91 
(West and Birdwood, J,J.). 

{2) Visbvanath v. Aha 1886, P. J. 1!. (Sar~ent, C, J., and Nan~bhai, 
J.). This caae doea not seem to be rd~-trt:d to m the case reported 1n 11 
Bom., !i~ll cited above. 'l'he Jndgmer1t i" thie case says that the opinion of the 
Division Court consisting of West and Nanabbai, J,J. on pditiou No. 89 of 
1884: was apparently the same. It 11e~m~ thi~ jud;:cment of \\ e~t ani! Nanl\• 
bhai, JJ. is not reported even in the Priuted Ju~gment seriee, 
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C H A P T E R V I I I. 

Registratio1t by Village-Registrars. 

55. Appointment of Village-Registrars:
The Local Government may, from time to time,-

(a) appoint such persons as it thinks fit, whether 
public officers or not, to be Village-regis
trars for such local areas as it may, from 
time to time, prescribe; 

(b) direct the Village-registrar for any local 
area to discharge the functions of a Village
registrar for any other local areas con
currently with the Village-registrars of 
such other local areas; and 

(c) delegate to any person, by name or in virtue 
of his office, the powers conferred on it by 
this section; 

and may cancel any such appointment, direction 
or delegation. 

Commentary. 
The object of this Chapter :-The first ohject aimM at is to 

l'~tAhli~h pt· .. cl\uti('ns 11gain~t frl'lud by either Jt-b:or or creditor in 
tht'ir origiu:\l tran.:acti,,ns with each other, and so keep them on 
p:ood tmm nnd out of l'.onrt as far as poS5ihle. 

This l ~h:\pter i:oo int.:>uded to met>t some of the usual franillt, t. g. 
(1) f,lf!.!ing h .. rhh:, ( 2) withlu,ldin~ the consideration mentic.ned in the 
b •. u.l, (;',) ol•t .inin~~: new bnuJs iu SAtisf~tction of <•IJ bonds anJ of 
d.·~r'''"" "u•i lll'\'t>rthelt"SS enf.m:ing the lntkr, ( 4) knJt'ring in evidence 
f.,l~ r'~''l it~ r~n.! f:L!,.t> Hi,lenee of alleged pa~'1Dent&, (5) plt>Sding 
tL \t lo<m•L" are f:1l~ "hea tLt>y art> really genuint', 
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This Chapter provides that every instrument to which an 
agriculturist is 8 party shall be written by or under the superin· 
tendence of 8 Village-registrar, executed in his presence, and attested 
by him ; that the registrar shall give a copy of it to the party not 
entitled to the original, and shall both endorse on the original 
whether transfer of consideration took place before him or not and 
mark for future indentification any instrument which such original 
supersedes. The reBSonableness of such. a measure is evidenced by 
the provisions for Notaries in France and most of the European 
Countries, and by the penalty in England on unauthorized persons 
practising as conveyancers. Instruments not so executed will be 
invalid. By these means every raiyat should at least know what 
he signs, and both parties should receive due protection.t 

56. Instruments executed by agriculturist 
not to be deemed valid unless executed before a 
Village-registrar ~-No instrument which purports 
to create, modify, transfer, evidence or extinguish an 
obligation for the payment of money or a charge upon 
any property, or to be a conveyance or lease, and 
which is executed after this Act comes into force by an 
Agriculturist residing in any local area for which a 
Village-registrar has been appointed, shall be admitted 
in evidence for any purpose by any person having by 
law or consent of parties authority to receive evidence, 
or shall be acted upon by any such person ~or by any 
public officer, unless such instrument is written by, or 
under the: superintendence of, and is attested by, a 
Village-registrar: . 

Provided that nothing herein contained sha11 
prevent the admission of any instrument in evidence 
in any criminal proceeding, [a] or apply to any instru
ment which is executed by an agriculturist merely as a 
surety [a] (b) or to any instrument required by section 

(1) Hon'ble Mr. Hope'a speech, Proceeding~ in Governor-GenPrai'J 
JAgialatin Counci~ 18;9, pp. 134-135. 

[a-a] Tbo:!e words Wtre added by Act XXIII of 1881, s. 12. 
l b 1 See the tinrt footnote on the ne:u p~e. 



Chapter VIII, s. 56. Registration. 151 

17 of the Indian Registration Act, (III of 1877), to be 
registered under that Act (b]. 

0 ommentary. 
1'hil 1ection ellltendl to tl~ whole vf British India! 

Sections 56 and 70.-Section 56 only says that nuless the 
instrument of the nature described therein is written aod attes~d 
according to the provisions of this Chapter, it will not be adrniatible 
in e'ridence, nor will it be acted upon by any person authorized to 
reoei1e eYidence or by any Public Officer; but so fa.r as the questicn 
of the creation of mortgage, lien or charge of or upon immoveable 
propert.y belouging to an agriculturist is concerned, s. 70 says 
that the mortgage, lien or charge shall be invalid, unless crea~d 
by a written instrument under the hand of the person creating it. 
No doubt, after the instrument is drawn out, it will not be 
admitted in eridenoe unless it is registered under s. 56.1 

Distinction between sections 56 & 63A.-Section 63A 
relates only to documents required to be registered onder s. 17 of 
Indian Hegistratiou Act; while s. fiG relates, as is apparent from the 
words at the end of the proviso to the same section, to documents 
other than those covered by s. 17 of tLe Indian Registration Act, 
but falling onder the description given in s. 56. 

In their effects, sections 63A and 56 are a little different. A 
document coming onder s. 63A, but not registered, will not be 
rl'le(·ivljd in evidenoe for the purposes given ins. 49 of the IDdiaa 
Registrntion Act only; while an instrument, falling onder s. 56 
but not written or attested as required by the section, shall not he 
admitted in eviJcnce for "any P"t'f'O'e by any person having 1Jy 
law or consent or parties authority to receive evidence, or shall w 
&cUd "JIM& by any public officer." 

"Sh&ll [not] be admitted for any purpose":-The plaintift' 
sued two de£endan~\ 011e cf whom was fonnd to be an 
agricoltnri.st, on 1 KJ,ata which oontained an acknowledgm~nt of 
liaLility to pay the amount due to the pla.intiff and also an 

(b-b] Tlua J>Ortion na added by Act IIIII of 1886, 1. !( 

(I) SH 1. 1 u( tbia Act. 
bl) \'ide the remarks or Rauade, J. in 2'~ Dom.1 ii:SS (7~13), 
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agreement to pay interest. The defendant, who was an agriculturist, 
was struck off the record, and the plaintiff proceeded against the 
other, and obtained a decree against him for the amount claimed, 
the Court being of opinion that this section did not appiJ anJ tLa.t 
the Ek&ta sued on was valid and admissible in evid~uce though 
not registered. The matter was referred under section 622 of 
Chil Procedure Code to the High Uonrt; it was argued 1hat it was 
simply an irregularity but in effect it was found to be an illt>gality, 
and the High Court held that the Khata was an j,,strumPnt 
purporting to evidence an obligation to pay money within the 
meaning of this section whieh ll.i'Jdied although one of tlw executants 
was not an agriculturist. The use of the worJs "for any purpose" 
in this section shows that tf1e in.;;;truJleut in question, whith was not 
written and atteated in aocorJanc;e with the section, coulj not be 
admitted in evidence in any case whatsoever-uot even to enforce a 
liability against one who was not an agrioulturist.l 

S. 56 of this Act & s. 35 of Stamp Act :-8. 56 as a whole 
may be compared with s. 35 (first paragraph) of tue luJi~n ~tamp Act 
and with proviso (d) of the same section. UuJer the l111liau Stamp 
Act, an instrument not duly stamped wiiJ generally be ~tdwissible in 
evidence in criminal procee:lings, excepting those under Uhapters 
XII or XXXVI of Criminal Procedure Code; bnt such a saving 
provision does not exist in the proviso to s. 56 of this Act. 

"E.xecuted ...... by an agriculturist" :-The plain words 
of this section speak only of the execution by an agriculturist and 
clearly refer to the ttat11.1 of the person who actually executes the 
document. A document executed by an agriculturist in his own 
name and not as the agent of another, is inadmissible in evidence 
by reason of non-compliance with the provisions of this section.1 

Instruments falling under s. 56 :-(1) Every instrument 
which does not fall under s. 17 of I. R. Act and which purports 

(a) to create, modify, transfer, evidence or extinguish an 
obligation for the payment of money, or 

(1) Dinsha Kuvarji v. Hargovandas Govardbandas, (1888) 13 Bom., 
215 (Birdwood and Pars.>ns, JJ.) But see the remarks of P111sons1 J. iu 
Mahadeo v. M&bado (1896) 22 Bom., 788 (i9-2), 

(1) Bapuji GoYind v. Mabadeo Sarayen, 18\.li P. J., 137 (Pareone and 
Bat~~de, JJ.). 
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(f1) to create etc. It cbMfe ll!l!'D any rropcrty, Crr 

(c) which pnrports to be a Cllnrepn,:e c:r ('I) e. lease; 

(2) antl which is ex.ecuteJ after tLis Act eomes into furce, 

(3) by au ugriculturiot (for Liu1~elf anJ not merely as an agent 
or surety for another), 

( 4) resiJing in any weal area for which a Ymage-registrar 
has been llppointelL · 

Release :-In a case a relea•e, thongh not regisoored nnder 
the lwJi til ltr.•gi~tration Act, wa~ held aJmissible, as it was 
rP::;istm·ed under s. 56 of this Act as a conveyance.1 

Kabuliyat :-In 1891 the dcfenJaut p!1~8.,d to the plaintiff 
nn Rgn•elli('Ut before the Conciliator admitting his liability to the 
plttiutiff for an au;ount Jue on a previous mort gag& ~uJ fvr a decretal 
debt, n.s alw fo~ a fre~h aJnLUce then made. By the s~me document, 
V' operry already in po:-;8essi<JD of the pbintiff, as also au a.JJitional 
Lous,•, wrre mortgat:;ed, with posseseion for the whole debt thus 
allmitted due, the de!emlant agreeing to p~y interest at a. certain rate. 
!be wortgagor was to pay off the debt within 4 )ears, and in ~efc~.ult 
plaiutiff wa5 to recover the ~arne by :lttle of the property and. to 
holJ the Jl:'ft:>udant personally liable fur any deficit. 'ILis agreement 
(A.<.&!!~~.li~;at) was forwarded Ly the Cond:btor to the S<ILor.lin,~te 

JuJp•, wlw, ho\\e\·er,refll~eJ to fill.! it auJ couS~:"queutly no uecree 
wall Jnn,·u up iu the terllls thereof. The ngreeul(:ut was D(lt ext:~:uted 

in H('l'(ll'Jilllt.;(l wilh the tern:s of tllO n. A. n. Act, lltof was it 
n•gi~lereJ theretiUllor. Iu a Sllit b10n~ ht hy the pLintiff for. 
rceo,·ery cf the lllol tgage.Jet.t by :de e;f the property or in the 
alkrut~.ti ~-e fur illl mJcr Jiroctin~ tLe Jefendttnt to es:ecu~ a 
lllOJ t,;age iu ter11 s 1 f the S11i.i ;1greement and for 8 personal decree 
fi~Hill•t tb~ Jdculu1t fur tbe nmouut Jut>; l~tJld that as the 
1\J.)ll~ll:eur, \\liS 1.11 t iu it5l.·.f n mort).!age and as it was not registered 
< r t};c~;utl'J t.C\l•rJiu~ to l.'l.'l'tiuu :.o, ti•e Lnr~r Courts were right in 
hbiug that tLe rl:'lutif•U l•f mollgab;l•r and mortgagee was n0t 
t·~taLli~LeJ Ut'l\\el'n the partitil anJ tLe Lower Court5 had rightly 
rt·fuH·J the relief Ly wa~- d salt>. lltl..l also,-( Per PtJriO!i11 J.) 

(1) ~t'f ~L hadu ~. B~~aj1 tidu 1 ti"•'J) 1\J 13ow,, :;..;;t {:'&•;;~••t, J, aud 
Cud•, J.). 'illf rt::dt~t •u e~e.. ultd ou l•j:h J nu( lt>e:J, a• d llu·tl •be la•ter 
fo.JI of tlrll(•"-"iw t-:~ •· !.6 d1d uot ex,et, it btit0 ad .. u:J ~y tho Awendi .. , 
A.c:l oll:>~:G. 
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f!Bt the agreement W:\5 not in ihetr a mortgage bet simply evidenced 
au iutention d the 1 arti~ io ere. tl:' one a.uJ as sn~:h was not in· 
r~Jmi!i:iiLie unJer s. 5U l.if the D. A. H. Act, that even if it were 
iutenJt:t.l by the agreement it.:ielf to create a mortgage, though the 
l1tl()IIWent was iuauwksibJe to pr(Jve the interest intended to be 
crell.teJ, it was admissible to show the contract entered into for the 
mnrt~age, and as snob was valid and capable of being specifically 
m.fvrceJ. Ht~ltl (Per Rar/.ade, J.) tJd unJer this section and IS. 70 of 
1> • .A. R. Ac:t, the ngreoweut was DoC auJUissible in evidence and 
i' was doubtful if the agreement could even be 1egarJed as an 
i .. str~:ment iu writing. llut the oral~tgretnltnt, wLich was sought 
to ~given effect to t.y the U~}eeu•eut, couhl be proved aliunde. 
::lauu ural agreement sa J'roveJ wouiJ not cooe within the 
1•rohidtioo of this section anJ s. 70, and could be directed to be 
SptNifh:..Jiy eufor~eJ.l 

A balance of account-signet! by an agricultoril;t ill an 

instrument which purpot td to eviuet..ce an obligation for the 
payment of money, and can not, tbertfore, be admitted in evidence, 
unless wntten by or under the superintendence of, and attested by, 
a Village-registrar as tequired by ttis section. I It ::nay be observed 
that a difficulty will arise if such entries be held registrable under 
this section, for the entries in account-books, when attested onder 
sectiuns 56 and 57 will become bonJs acoording to section 3, cl. 4 
{b) of 8tamp Act (I of 189~); and wi..ll not be !'AdUJissible in 
evidence, if Wit v1ritwu upon a st.am~·jJaper. lt would thus virtually 
prohlblt such eut.lit!b ~wg wa~.~e at a.u.3 

A will-neeJs no l't'gi.stratioo under this section. Wills 
can, howtmu, be registertll h.ke othei uocumeuts. lienee tLe 
~ty for S!JtlCWly rderru1g to them io &eiJtioo 61 as subotitutdd 
in 1o~a.' 

(1) l.l&hadeo Vin<1ya.k V aid.1 a v • .Mahadu (1897) 22 Bum., 788 
(PanoDI! lllld Raoade, J J.). 

(2) Kanjee lAdha v. Dhoode, (188-J) 6 Bom., 729 (llilvill and 
Kemb&ll, JJj. 

(3) See the remarks of the Sab ln~e referring thia c.::se to H. C. at 
p. 7ao1 ot 6 Bum., 72~ cited at..ove. 

\4) S.li Kom Appa '· ~aua1 18dtJ P. J. i01 (Farran, C.J. and Hoekiog1 .J). 
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Sale • deed registered under Registration Act :-The 
plaintiff purchased a. house f,·om the defeudant, who was an 
agriculturist, onder a deed of sale dated 23rd Jone 1886. Tho 
deed was registered nnoer the Registration Act (lll of 1877). 
On the 1st December 1886, the plaintiff sned to recover possesion 
o£ the boose. 'l'he defend \Ut Jt)el\UeJ tbR.t the Sa 1e·Jeed was in Valid 
for want of consideration. Both the Lower Courts rejected the 
claim on the ground that the Mle-deeJ, not haviag been executeJ 
according to the provisions of tl1is section, was inadmissible and 
iaoper.ative. In second appeal, it was contended for the plaintiff 
thR.t, as the Amending Act (XXIII of 1886) came into force after 
the institution of the snit, but ltefore the snit came on for hearingt 
the plaintiff was entitled to the benefit of the proviso added to this 
Pection by the Amending Act, whereby it WI\S provided that section 
56 was not to apply to instrnmenli which were duly registered 
under the lndian Uegistration Act. Held that the proviso to this 
section did not apply, as it was not retrospective in operation, as it 
involves not merely a change of Jlroce.lurc, but also a change of 
existing rights. IleLl also, that the mere admission in the 
dtlfaudaut's written staku.eut of the ex.ecution of the sale-deed 
did not dispense with the necessity cf establishing affirmati\'ely 
t.he validity of the dooJ which wa.s expre~sly iwpugueJ by the 
deft!ndant.1 

Proof aliunde :-Defendmt.~ will not be precluded by 
ss. 56 a.ud 64 from pro\'iug thl:l lH\ytne·.t l.y nuy one of tht! orJitruy 
legal moJes of proof. '!'Lese tie\:1 ions were lU·t lll6l\11t to protel t 
land·lords; 11.ud so p;~yme11t 1111\)' be pro\'eJ dberwi:le th,~,n Ly a 
written reoeipt, though such he gi\'el~.• 

(']57· Such instruments to be written by, or 
under the superintendence of, a Village-registrar 
and executed in his presence.-When any 

(1) Jo1vr.ouu.l .;itUlal v, ltJklahai1 ~18.10} H B•1m.1 516 tScolt a1od f"l&hl(' 
JJ.). , 

(2) B·la '· ~loirA, 1397 P. J. i5) (Farra.,, C. J a~d Canll,\", J )·Ketl&·i 
'· flaji.i K•,ut ~ .r,yallrA•, {I~ I I) l3 BJ.u., GJI), a~ p. Gl.l. Se~ lL (e) to 
1. 91 nf 1h· Evi•l .... e. A~:t. 

(a) I hi. ae.:tio~u wat aa'1Siit11tel f..,nbs uri;-lut.l 1. SHy A.ct XIIII of 
lSSl, a. 13. 
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penons intend to execute any instrument to which 
section 56 applies, all such persons shall appear before 
the Village-registrar appointed for the area in which 
'the agriculturist, or, when there are several agricul
turists intending to execute the instrument, any one 
·.of such agriculturists, resides, and such Registrar, 
after satisfying himself in such manner as he deems £t 
as to the identity of the intending executants and 
receiving the fee (if any) prescribed by the Local 
Government in this behalf, and the stamp (if any) 
which may be required by law, shall write the instrU· 
ment, or cause the . same to be written under his 
superintendence; and, after reading the same aloud, 
or causing it to be so read, in the hearing of the 
intending executants, shall require them to execute it 
'in his presence. 

Attestation of such instruments.-Every 
instrument so written and executed shall at the time of 
execution be attested by the Village-registrar, a!ld also, 
if any of the executants thereof is unable to read such 
instrument, by two respectable witnesses. 

For the purposes of this section every executant 
of any such instrument shall appear in person before 
the Village-registrar; but every other party thereto 
may appear either in person or by any agent, being 
his relative, servant or dependant, whom he has duly 
furnished with a power-of-attorney, [b] executed and 
authenticated in such manner as the Local Government 
may, from time to time, by rule prescril:le, (b) 
authorising him to appear and act on his behalf. 

Old Law. 
S. 57 of Aot XVII of 1879 was:-

WhPn an~· pe•eon3, H'!6 of whnm is an ,.gricnlturi~t. re~iding in an:v Fucb 
Jlle,larea,.!e.i~c '" e {~c•1te R11y ~11ch instrnm nr, 1h~r ah,lll "'"~e·or th~u:•·lvea 

(b-b) 'l'he~e words we1e it.Berted by Act .XXII of 1882, B. 16. 
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before the Villal!e-He~i:.trar appointed by the l.1>cal Go\"ernment for the 
arlla in \1 bleb •ncb agriculturist, or, when th~re aruevera.l such agricul uriatfa, 
any one of aulh agricJlturi~te1 rrsidea, and such rt-gistrar, a£t~r fiatisf) i11g 
himllOlt in 11ntb lllauner liS be deems fit as to the idr·ntity of the parties and 
r~cei\'ing from tlttUI the fee ( if any ) pre~cribed by the Local 
Go{ewment in tbie btba\f and the stamp (if lillY) wbicb mny be required by 
law, ~hall writl' the iuetrumeot, or cause tlte aswl! to be wrttten onder hia 
auperintende11c~, and after reading tbll aame aloud or causing it to be 10 

rt>ud iu the hta1in;: of llir parti~e, shall r.:qnire them to execute it in bia 

pruence. 
J-:ver~ inatrnment ao writ.teo and exectttl'd shall at tile time of 816t;Ution 

be atte&lt>J by the Vil:a!'e-Uegi~trar a11d also1 if aii>Y of the putie" thereto it 
unuble to Jeud euch inetrument, b.v two r~•t•ectaLie witnoaSt:B. 

Commentary. 
Cl Any instrument to which s. s6 applies ":-The prodsions 

of tbis !!l'ctiou and s. 59 a.1so 11pply to instruments falling uouer 
s. 17 ,.f 1. 11. Ad auJ s. G3 A of tLis Act.1 

11 Every executant shall appear in person ":-The Indian 
llegi.;tt·atiun Act Joe~ nut peremptA1rily require the personal 
attt>nlltlnce of tho executant. It sanctions the presentation through 
an authorileJ ogl'nt.1 

58. Registration of instruments by Village
registrars :-EYery Village-registrar shall keep a 
register of instruments executed before him in such . 
form as shall, from to time, be prescribed by the 
Inspector-General of Registration. 

As soon as all the [3
] intending executants have 

executed ~my instrument [a] before a Village-registrar, 
he shall make a copy of it or cause a copy of it to be 
m1de in his register, and shall deli \·er the original 
instrument to tbe party entitled to the custody of the 
same. [b] 

Prc,·ious to delivery, the original instrument 
[c] shall be endorsed under the Village-registrar's 

( I) :.-...e a. t;~\ A. 
(:!I :-~ ••. 31 11nd 313 of I. H. Aet 1111 of IK77). 

.. 1•-al Tlot>•l." •nr.~a we:e ~u·.,u·ut~d k•r the oric;inal worolll by Act 
XXIJI,,tJ·t~l .• H . 

. l t., •] \\ ,.,Ja •"IH''led by Act X..'\ Ill of 18ao, 1. 10 (1) a&~d (2), are 
owm~J. 
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signature, with the date of registration, the name and 
residence of the Village-registrar, and the volume and 
page of the register in which the instrument has been 
registered. 

[a]A certified copy of any entry in the register 
shall be granted by the Village-registrar, free of charge, 
on the application of any party to the instrument to 
whichthe entry relates, or of his agent or representa
tive, and the copy shall be admissibe as evidence of 
the contents of the instrument. 

Old Law. 
The original words for which a substitution was made by Act 

X:Xlll cf Hl8l s. 14 were:-

"P11rties tu aoy instruml'nt have executed it,!' 

The words repealed by Act XXIII of 1886, s. 10, (1) were:

" Aoil a certified copy thereof to the other party, or to each of the other 
parties if there be more tbau onl'," 

And the words repel\led by cl. (2) of s. 10 of Aot XXIII of 
1886 were :-1

' and each such copy." 

59· Consideration to be fully stated in every 
·instrument executed before a Village-registrar:
In every instrument written by, or under the superin
tendence of, the Village-registrar, the amount and 
nature of the consideration, if any, shall be fully stated. 

The Village-registrar shall also endorse upon the 
instrument a note under his hand, recording whether 
or not the transfer of the consideration stated therein, 
or of any part thereof, took place in his presence. 

Previous instruments to be produced:
If the instrument modifies, or wholly or partly 
supersedes, a previous instrument, such previous 
instrument shall be produced before the Village· 

(a} Tbie para Wall adJed by Act .X.llll uf l~861 a. lO (a). 
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registrar and shall be fully described in the instrument 
to be executed, and shall be marked by the Village
registrar under his hand for indentification. 

[a]Production of copy of previous instrument 
when to be permitted.-Provided that if it is alleged 
that any such previous instrument is on the record or 
otherwise in the custody of a Court, or is lost, or has 
been destroyed, the Village-registrar, after ascertaining 
that such previous instrument was duly registered, 
may permit a certified copy thereof to be produced in 
lieu of the original ; and in every such case the follow
ing procedure shall be observed, that is to say: 

0 

(a) the contents of the certified copy shall be 
fully described in the modifying or super· 
seding instrument, and the said copy shall 
be marked by the Village-registrar under 
his hand for identification, and shall then 
be delivered to the person who produced it; 

(b) if the previous instrument is lost, or has 
been destroyed, and the registered entry 
thereof is in his custody, the Village
registrar shall endorse on such entry a note 
under his hand as to the modification or 
supersession of the said instrument; 

(c) if the previous instrument is in the custody 
of a Court, or if it is lost, or has been 
destroyed, and the registered entry thereof 
is in the custody of another officer, the 
Village-registrar shall forward a certified 
copy of the entry in his register relating to 
the modifying or superseding instrument to 
such Court or officer, with a report explaining 

[a] This pro•iso wu addl"d by Hom. !ct I of 1902, e. 3. 
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the circumstances, and such Court or officet: 
shall on receipt thereof endorse on ·such 
previous instrument or registered entry a 
note as to the modification or supersession. 
of. the said instrument. . 

6o. Registration under this Act to be 
deemed equivalent to registration under Indian 
Registration Act, 1877.-Every instrument executed 
and registered in accordance with the . foregoing pro
visions shall be deemed to have been duly registered 
under the provisions of the Indian Registration Act, 
1877; and no instru~ent which ought to have been 
executed before a Village-registrar but has been other: 
wise executed shall be registered by any officer· acting 
under the said Act, or in any public office, or shall be 
authenticated by any public officer .. 

N. B.-This section applies to the whole of British lndiau. 
(See s.l). 

[a]6I. Superintendence of Village-registrars 
and custody and destruction of their records.-

. (1) The Local Government may appoint one or 
more officers tQ exercise by themselves :or their sub
ordinates a general superintendence over all Village· 
registrars, and may either make rules, or empower such 
officer or officers to make rules, from time to time 
consistent with this Act for regulating the pro~eedings 
of the Village-registrars and for providing for the 
custody of their records. 

(2), The Local Government may, by order to be 
published in the Government Gazettee, declare that 
any documents other than wills remaining unclaimed 
in any registration office in any district or part of a 
district to which this Act applies, for a period 
exceeding two years, may be destroyed. 

[a] '!'his seetiQo was Eubatituted for the ori;;ina.la. 61 by Act VI of 1805, 
a.l5. 
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Old Law. 
l'he original section 61 was :-

Village-registrars to be subordinate to the Inspector-General of 
· iegistration:-The lu~p~dor-lhneral of lll·gl&tratiun sh.U ex~rci.e, by 
bimaelf and his sub~rdinate~, a l!eueral superintendence over all Yillage
ragistrars, and may, from time to time, witll the prt!vious sanction of the 
Local Government, make rules consistent with this Act for regulating their 
proceedings, and for providi,,g for the custody of their records. 

Note :-For rules under this section, see Part 11 of this Book.l 

62. Exemtion of instruments to which 
Government or any officer of Government is a 
party :-Nothing in this Act shall be deemed to 
require any instrument, to which the Government or 
any officer of Government in his official capacity is a 
party, to be executed before a Village-registrar . 

... Yote :-This section ex.tends to the whole of British Indian 
(see s. 1.) 

63. Power of Local Government to make 
rules :-The Local Government may, from time to 
time, make rules regulating the appointment, 
suspension, dismissal and remuneration of Village
registrars, and prescribing the fees to be levied by them • 

... Yote :-For rules under this section, see Part II of this book,! 

(1) s~c also B. G. G., part 11-for 189G, p. 957,-for 1898, p. 1178,-for 
1~! 1 \J, p. !17~•,-for lYOJ, p. :!l4,-for 19031 pp. :W, 1551 1&9'2. 

(:.!) See also B. G. G. plHt 1,-·or 1891J1 pp. 9711 1178~-fvr J\lj2
1 

p. :.!.Jl,-fur 1!10J, PP· 1:!5!1 1340. 
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CHAPTER VIllA.* 

Regz'stratz'on of instruments referred to £n section 17 o/ 
the Indian Registration Act, 1877. 

--· 
63A. Mode of execution by agriculturists of 

instruments required to be registered under Act 
III of 1877.-{1) \Vhen an agriculturist intends to 
execute any instrument required by section 17 of the 
Indian Registration Act, 1877, to be registered under 
that Act, he shall appear before the Sub-registrar 
within whose sub-district the whole or some portion of 
the property to which the instrument is to relate is 
situate, and the Sub-registrar shall write the instru
ment, or cause it to be written, and require it to be 
executed, and attest it and, if the executant is unable 
to read the instrument, cause it to be further attested, 
and otherwise act in accordance with the procedure 
prescribed for a Village-registrar by sections 57 and 59 
of this Act, and shall then register the instrument in 
accordance with the provisions of the Indian Registra
tion Act, 1877. 

(2) An instrument to which sub-section (1) applies 
shall not be effectual for · any purpose referred to in 
section 49 of the Act last-mentioned unless it has been 
written, executed and attested in the manner provided 
in that sub-section. 

1\'ote:-Seenoteto s. 56, beaded: "ss. 56 and 63A compared." 

• Chapter VIllA was lusert~d by Act XXIII of 18861 s. 11. For 
Objects and Reasons, vide Hill No. 18 of 1886, para 7 ; and th.: discussion on 
the report of the 8elect Committte, p. 352 of the Proceed1ug~ in Governor· 
General's L(·gi~Ja~ive Council for 1886. 
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CnAPTER IX 

Of Receipts a1td Statements of Account. 
~-

The .object of Chapter IX-is t.o to provide some safeguard 
against the Sawkar committing frauJs, by requiring them to give 
receipts to agriculturists for allr~ayments made by them, to render 
account~, and to furnish a pass-book in which tbe agriculturist's 
account will he periorlkally writt.en np. 

64. Agriculturists entitled to written 
receipts :-The person to whom any agriculturist 
makes any payment of money in liquidation of a debt 
shall, at the time of such payment, tender to such 
agriculturist, whether he demand the same or not, a 
written receipt for the amount of such payment. 

If such payment is made under any instrument 
executed before a Village-registrar, the receipt shall, 
if the agriculturist so require, be endorsed on the copy 
of the instrument furnished to him under section 58, 

Commentary. 
S. 64 of this Act and s. 30 of the Stamp Act :-The 

reoeipt under s. 64 of this Act is t.o be giren for the payment of 
money in liquidation of a debt whether the same is tlemanded or not 
hy the agriculturist paying the money. While under s. 30 lf the 
Stamp Act, the receipt i£1 to bQ ginm when demanded. Moreorer, 
unlike s. 30 of the Stamp Act, s. 64 of this Act contains no limitation 
as to the amount for which the receipt is giwn. 

S. 64 dr~s not mnlce any prodsion for the registration of a 
rciCeipt, similar to tbut conta.iut>d in cla.uae (c), s.17 of the Indian 
UC"gistrati<ln Act. 

~·Ut•ns ~~G and C4 of this Act will not preclude an agricul. 
turi~t Jl.'f,•n.lnnt, hy any (•ne of the ordinary legal modes of proof.l 

(1) Ktdari v. G •jai1 18 Rom,, 690 : ldl Bald '·Shin P. J. 1897 p . .t50, and 
m (e) to II. Ill of th· t:viJ~II<'f Act. 
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65. Agricultu~ists entitled to have annual 
statements. of account :-Any agriculturist by whom 
any money is d~te under any instrument shall, on such 
date in each year as the Local Government, having 
regard to local custom, may from time to time, by 
notifi~ation in the official Gazette, fix, be entitled to 
receive, on demand, from the person claiming under 
such instrument, a statement up to that date of his 
account under such instrument. 

Note :-The day of the Devali festival is fixed ail the date on 
which agriculturists shall be entitled to receive or demand, from any 
person claiming money from them under an instrument, a statement 
of the accotmt up to the said date.l 

66. Agriculturists entitled to have account 
made up from time to time in a pass-book :
Any agriculturist in whose name an account is 
kept by any trader or money-lender shall be entitled 
to receive from such trader or money-lender, on 
demand, a pass-book; and to require, from time to 
time, that 'his account up to date be written therein and 
authenticated by the signature or mark of the said 
trader or money-lender. 

An entry so made in any such pass-book of any 
payment made to the trader or money-lender shall be 
deemed to be equivalent, for the purpose of section 64, 
to the grant of a receipt for the amount so entered. 

No person whose account has been written in a 
pass-book as required by this section shall be entitled 
also to demand an account under section 65. 

(l) Notification No. j058, D. G. G. for 1879, pt. I, p. !>34. 
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67. Penalty for contravention of sections 64 
to 66,-Any person who, in contravention of section 
64, 65 or 66, refuses or neglects to tender a receipt or 
a statement of account or a pass-book, or to write, or 
cause to be written, any account or any part of an 
account in a poss-book, or to attest the same when so 
written, shall be -p1.4nished for each ~uch offence "ith 
fine which may extend to one hundred rupees. 

liote :-Compare also s. 65 of the Indian Stau1p Act. 
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CHAPTER X. 
~ 

Legal Practt'tioners. 

~-· 

[a] 68. Pleaders, etc. excluded in certain 
cases:-No pleader, vakil or mukhtar, and no advocate 
or attorney of a High Court, shall be permitted to 
appear on behalf of any party to any case before a 
Conciliator or a Village-munsif: (b] 

Provided that any. party to any such case may be 
permitted, on reasonable cause being shown to the 
satisfaction of the Conciliator or Village-munsif, to 
employ any relative, sen·ant or dependant who is not, 
and has not previously been, a pleader, vakil or 
mukhtar, or an advocate or attorney of a High Court, 
to appear either conjointly with, or in lieu of, such 
party. 

'Vhen a relative, servant or dependant appears in 
lieu of a party, he shall be furnished by him with a 
power-of-attorney defining the extent to which he is 
empowered to act. 

Old Law. 
Section 68 o£ Act XVU of 1879 was:-

No pleader, vakil or roukbtar, and no advocate or llttnrney of a High 
Court, abaU be permitted to appear on behalf o( any party t.o any case before 
a Conciliator or a Village-munsif, or to any case cognizable by a Subordinate 
JuJge under this Act, the subject-matter whereof does not exoeed in amount 
or value one hundred rupees : 

Provid~d that any party to any auch case may be permitte,t, on reasc.n
able cauae beins abown to the satisfaction of the Conciliator, Village-monsif 

[a] 'l'bia aection was substituted for the original e. 68 by Act XXIII of 
1881, .. 15. 

[b] Words repealed by Act XXII of 188~, s.li1 are omitte~ 
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or Subordinate Judge, to employ ~ny relative, aetvant or dependant who is not 
aud has not previously been a pleader, vakil or mukbtar, or an adyocate or 
attorney of a High Court, to appear either conjointly with, or in lieu of 
BDCh party. 

Provided alao tLat a Subordinate Judge may permit a Jlleader vakil, or 
utukhtar1 or an advocate or attorney of a High Court, to appear before 
him on behalf of any party to any ease of the description aforeaaid in which, 
for reo.aona to be recorded by him in writing, be deems it desirable that the 
Illnty should have such assistance. 

When a relative, sen·ant, or dependant, appears in lieu of a party, he 
1h"ll be furnished by him \\ itlt a power-of-attorney ddiuiug the extent to 
which he is empowered to act. 

'fhe words omitted by Act XXII of 1882, s.17 are:-

"The eubject-mattet· whereof does not exceed in amount or value Ollll 

buudl'ed rupees." 

69. Power of Court to appoint pleader for 
agriculturist :-\Vhen in any suit or proceeding before 
a Subordinate Judge under this Act to which an agri
culturist is a party, any pleader, vakil or mukhtar, or 
any advocate or attorney of a High Court, appears on 
behalf of any party opposed to such agriculturist, the 
Subordinate Judge, if he is of opinion that such agri
culturist has not the means of obtaining proper. pro· 
fessional assistance, may, with the consent of such 
agriculturist,., direct the Government pleader or any 
other fit person [who is willing so to do] to appear on 
his behalf. 
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CHAPTER XI. 
~ 

Miscellaneous. 

--~-

70. Mortgages, etc., to be valid only when 
written:-No mortgage, Hen or charge of or upon any 
immoveable property belonging to an agriculturist shall 
be valid unless it is created by an instrument in writing 
under the hand of the person creating such mortgage, 
lien or charge. · 

Nothing in this section shall apply to any mort
gage, lien or charge created by mere operation of law, 
or in favour of the Government or of any officer of the 
Government in his official capacity. 

Commentary. 
In order to provide some safeguard in the interest of agricul· 

turist-debtors, this section is intended to invalidate nlln:ortgages 
created by an agriculturist otherwise than by a written iostrument.l 

See note to s. 56, heading : -'' S. 56 a1ul s. i'O.'' See also 
22 Born. 788, cited under s. 56, p. 154 of this book .• 

[a] 71. Bar of application of section 258, Act 
XIV, 1882 :-The last clause of section 258 of the 
Code of Civil Procedure shall not apply to payments 
out of Court made in any proceeding under this Act, 
in any case where an acknowledgment by the 
judgment-creditor for the same is produced, or when 
the payment is either admitted by him or proved. 

(1) See the Statement of Objects andReaaons, Bill N'o, 12 of 18i'O. See 
also e. 56 and note thereunder, 

[a] Thi:J sectiun was inserted by .Act V 1 of 18[151 a.ltl, 
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Old Law. 
Section 71 of Act XVll of 1879 was:-

Every inetrument executed before this Act come• iuto Coree and pur· 
porting to create any mortgage, l•t>n or charie of or upon a••Y immoveable 
property belon14ing to au agriculturi11t1 ~hall be deeoot-d to be an inetrument 
required by section 17 of tbll Indian R .. !ti,tration Act, 1877, to be regi11tered; 
and any eucb instrument wbicb before the paasinr of this Act was not &o 
required to be rt'gistered may, norwitbstHD<ling anything contained in the 
aaid Indian Registr11tiou Act, 1877, Le rl'giatered under that Act within one 
year from tLe date on which this Act comes into force. . 

Every Villag~Rt>gistrar appointed under this Act shall be deemed to be 
a Sub-Regtatr'nr for the purpose of ao registering such instruments; and the 
local area for which he ia appointed shall be dt.lemed for such purpose to be 
hie sub-district.· 

Nothing in this section applies to an instrument purporting to create a 
mortgag~, lien or charl!e in favour of the Government or of any officer of the 
Government in Lis official cspac:ity. 

Thii!.section was repealad by Act XXIII of 1881. At~ indi
,cated in the foot-note to the sectivn the present section is an insertion 
1Jlade by Act Yl of 18~5, s. 16. 

(A case under old s. 71 :-The period occupied in obtaining 
registra:tion under s. 71 cannot be deducted in computing ]imitation. 
·The Yillage-llegistr11r has power to enforce the attendance of an 
exeoutant unqer pf\rt VII of Act III of 1877.1] 

[a] 71A. Rate of interest allowable on taking 
an account :-In taking an account under section 13 
or in a'ny suit under this Act where interest is chargea
ble such interest shall be awarded at the following 
rates:- i .. ~ 

(11) the rate, if any, agreed upon between the 
parties or the persons (if any) through whom 
they claim, uu1ess such rate is deemed by 
the Court to be unreasonable; or 

(1) \\ amanra.l) '· &mlibo1 l88ll>, J., ~~1 (Surt;e•ot1 C.J. & llel,ill, J.). 

(a] Th:IICC!ic·n \\U iulettcd by .\.ct '\"'1 of l"~:i1 1,11. 
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(b) if such rate is deemed by the Court unreason
able, or if no rate was agreed upon, or, when 
any agreement between the parties or the 
persons (H any) through whom they claim, 
to set off profits against interest and assess
ment and similar charges 'vithout an ac
count, has been set aside by the Court, 
such rate as the Court may deem reason· 
able. 

Old Law. 
Por old law see the next note. 

Commentary. 
Scope of the section -It will be seen that this section was 

added by Act VI of 1895, which f.ct repealed s. 14 as it stood in 
Chapter III of this Act. It is apparent that this section 
merely re-enacts the law embodied in the repealed section 14. 
The object aimed at by the· Leghlature is to make the provision.~ 
applica.bla not only to s. 13 of this Act, bnt to the whole of 
this Act. 

" Where interest is chargeable":-'' So long as the old s.l4 
nestled 1mder the shadow of s. 131 it could not have been ruisunder· 
stood as a direction that interest must always be allowed. There are 
.cases where the parties enter into no agreement as to intereat, and 
where custom and Interest Act do not contemplate the payment of 
interest. All we want to do is to regulate the rate of interest when 
pa!Jable."1 

Interest can be allowed only in the following cases2:-(i) Where 
there is an express promise to pay interest, (ii) where from the courso of 
dealings between the parties it may be inferred that such was the 

(1) See tbe remarks of Hon'ble hlr. Leo Warner.-Proceediuge in the 
supreme Legislative Council for 1895, p. ~'i3. 

(2) For this note we are ind~:bted to the article on the law of interest 
app&aring in 1J Boni, L,li., ~os: 5 anrl 7. s~e also Chaku Motlan v. Dullubb 
Dwarka, 9 B. H. C. n., 7. Haji Ma.bomad v. E. Spiner, 24 Born, 510, 
.Ennoda Soonduri Dassee v. Oodhubnatb Roy, 11 W. R. 125. Miller v, 
Barlow, H M.l. A., 209. 
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intention, (iii) where there is q, contract for the payment of money 
on a certain Jay, as on bills of ex.chanj[e, promissory notes, &o., (iv) 
where there is unnecessary and vexatious delay caused by the mis· 
conduct of the person bound to pay, (v) where the person liable to 
pay obtained money by fraud, (vi) when by the wrongful act of the 
defendant, plaintiff is d<>prived of money which was actually making 
interest, (vii) where it is proved that the money has been used and 
intereRt has been actually made by the debtor and (vii) lastly where 
there is a Legi~lative enactment allowing interest,l 

The contract to pay int.erest may be expre~s or implied. It 
may be implied from usage or from the course of dealing between 
the parties or other circumstances. '' There needs not either the 
antiquity, the uniformity or the notoriety of custom, which in 
re~pect of all these becomes a local la.w. The usage may still 
be in course of growth; it may require evidence for its support 
in oach case ; but in the resu Jt it is enough if it appears to be so 
well known and acquiesocd in tLat it may reasonably be supposed 
to have been an ingredient tacitly imported by the parties into the 
cont.ract."1 

Interest is chargeable on the award of costs or mesne 
profits.3 Unt iu a suit under Uhapter XXXIX of the Civil 
Procl•,lure Code, the plt\iutiff is not entitled to recover any interest 

(1) The interest Act XXXII of 1839 enacts thnt upon all debts or 8Uml 

urtain paya.ule at a certain time or otherwist'1 the Court before which such 
dehta or sums may be recovered may, if it shall think fit, allow interest to 
the creditor at 11 rllte not exceeding the current rate of interest from the time 
"heu ~nch d~bte or sum~ c~rtaiu were paya!Jl,., if ncb debts or &ums be 
}'ll~·aiJ\,• by \'irtu& of ~om~ writt•·n ir,strnm .. nt 11t a cert&in timt>, or if payable 
,.th~rwieo, th~n tr(lm th~ time 11 ben J•·mand uf p11.yment shall hwe been 
111 l\h· in writing, Sl} ~~~such d~maud eha!l j!l\'O uotice to tLe debtor that 
int. ro~t will be claimed {r,,m th.: date or :-n~h demar.d until the term of pay. 
m~ut, prod.:ed I hat iahmet ~hall Le payaul~ in all cases in which it ia DOW 
}':\,·ahlc by ll\W, 

Sd! a'so ss. 2•)9, :no, '211 and:.!~~ of the Cidl Procedure Code, •eetion1 
8~ to t-8 of th~ T. P .• \ct, a;;. 711 &t 80 of the Y~gathhle Jnetrumeott' Act 
XX \'I uf lt\81, an.!~. j;~ i;lu~. (11) <D•i B 7! illns. (t!) of the Contract Act, 

P) Jug:,lmo~un G~Lse v.lb;l;ckel.u~.d, i M. I. 1.
1 

2G3. 

(:li :'ro aections ~11 ~onJ J·~ of C. r. C~;dt'. llut ~ee 9 B. H. C, R.,7 
cittd lOt/( &LJ Plllai \', n::ai, ~ I. .\. ~Hl. 
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unless !lnoh interest is specified in the promissory note itself, or to 
give evidence regarding any agreement to pay interest,l 

Interest after due date :-There is no rule of Jaw that, 
npon a contract for the payment of moaey on a day certain, 
with interest at a fixed rate down to that day, a further contract for 
the continuance of the same rate of interest is to be implied.a 
Although in cases of this class interest for the delay of payment 
post diem ought to be given, it is on the principle, not of implied 
contract but of damages for a breach of contract. The rate of · 
interest which the parties have agreed to maintain during the term 
of their contract may well be adopted, in an ordinary case, as a 
proper mellosnre of damages. for subsequent delay.3 But where the 
rate is exce8di ve, or the creditor has delayed in bringing the snit, the 
Court would reduce the stipulated rate of interest.' 

Interest after suit :-The section gives to a Court wider 
scope for the exercise of discretion in the matter of the fixing 
of the rate of interest than that given by s. 209 of the Civil 
Procedure Code. Wherever s. 209 applies, the discretionary power 
gi,en to Courts can only be exercised so as to adjust or fix the rate 
of interest from the date of the suit The 1·ate agreed on must be 
awarded upto the date of the snit, unless the rate is exhorbitan~ or 
there is fraud or extortion on the part of the creditor5 or weakness 
or utter ignorance on the part of the debtor.8 

The discretion given to Uonrts by s. 209 above is taken away 
from them by Transfer of Property Act (ss. 86.88 and 93) and in a 

(1) Bbupatiram v. Sourendra Moh••n, llO Cal 1 446, See ss. 79 and 80 of 
.let XXVI of 1881 (Neglltiable Instrnmt'nts Act). 

(2) See Deen Daval Lall v. Het Naraio Singh, 2 Cui., 413 Nivaa Ram v. 
Udit Naraio1 13 All., 330. 

(3) Cook v. Fowler, L. R. 1 H. L. 21. (I8i4). Bee also Moti Singh v. 
Ramo Hari Singh, 24 Cal., 1'>99 (F. B.) 

(4.) Nanchand Hansraj v. Bapu Sabeb, 3 Boru., 131. (ltelvill and 
Kemball, JJ.) . 

. (5) Koondun LaR v. Ameer Haa~unkban 1 Il M. I. A. 120; Kamini 
Sooudari v. Kali Proeuono1 12 Cal., 225; liodboeing v. Kashiram, 9 All., 228. 

(6) Lalli v. Ram Pra~~ad, 9 All., 74. 
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suit by a mortgagee to recover the money due on his mortgage, the 
plaintiff is entitled to interest at the rate specified in the wortgage
dred upto the date of decree, and a Civil Oonrt has no discretion to 
refuse to awarJ such interest,1 provided, of course, the rate be such 
that no valid legal objection can be taken to it. 

Interest-how far a matter of discretion2:-Under this 
Act where interest is chnrge~~oble in accordance with the principles 
tliscussed above the Court is bound to award it. This section, 
however, gives the Court discretion to reg~Alate tlie rate of interut 
from the beginiog of a transaction. This discretion, unfettered, as it 
is, by any of the provisions of the T. P. Act or 0. P. Code, is sound 
and reasonable and capable of correction by a Court of appeal.3 

11 Such rate as the Court may deem reasonable'':-What 
the Court may deem reasonable will depend upon the circumstances 
of each particular case. The mercantile l'ate of interest in Bombay 
is generally 9 pel' cent. pel' aonum on ali book dob~s,f In one 
case8 the Lower Court had allowed the rate_ of 9! per cent, in 
another 3ase6 the rate allowed by the Court below was 12 per cent. 
h. both the cases the sti1111lated rate was higher, but the High Court 
did not interfere, and allowed the interest as awarded. The rate 
of interest which the Uourt generally allows is from 6 to i2 per 
cent. per annum. It is, however, important to note that as high 
interest means bad security, so bad S~'curity, means high interest, 
and the money lender's security is under this Act more than ever 
weak, seeing that he cannot touch his debtor's persoo, nor his house, 
nor his clothing, nor his cat.tle, nor (unle:;s the debt is specially 
secured} his land. 

(1} Surya Narain v. Jogendra Naraio, 20 Cal., SIJO Chaturbhai v, 
llnrbbamji1 20 Bom., at t"ee Carvalho v. Nurbibi, 3 Born., 202. 
Dh.tudhhai r. Dhaudbhai, 14 Born., 113. Mangoirarn v. Dhowtal Roy 12 
Cal., Mi9. 

(2) I.alla Duoaeedur v. Koonwur Biadeseree Dutt Sinih, 10 M. I. A.. 
~5 •. 

(3) Joj!'gorn&hun t;ho~e v. Y•ni~kchund, i M. I. A., :2113. Cj. alco 1. 22 
of Sp. Ue. Act. 

(~) H&~nlal v. Dulab Due, Pmy'B 0. C., 220. 
(:1) Uamehandra 1'ulo.ararn118S5 P. J. 1-t?. 
(G) l;o~·al '· Appa1 1~2 P. J, NG; in this C:\81 the mortgagee bad rai&ed 

no objection~ to the rate anrded. 
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Stipulation for high interest is not always a penalty :
When the interest charged in a mortgage bond is very high and the 
debtor is of full capacity, the general rule is that the Court will not 
grant relief withoub proof of unfair dealing or undue pressure or 
influflnce on the part of the creditor, or that the creditor has taken 
unfair advantage of the debtor's weakness and necessities, or that the 
debtor was overreacted, tricked or deceived, ()T that he was ignorant 
of the unfair nature of the transact ion, The case of a female debtor 
in fiduciary relat.ion io the creditor and of an expectant heir are 
e~oeptious to the general rule. The mere fact that the debtor was 
in urgent need of money is not sufficient in itself to raise the pre. 
sumption that the creditor t~ok unfair advantage of his necessity.1 

Simple interest at a high rate is not in itself a penalty 
within the meaning of s. 7 4 of the Contract Act. a But a 
stipulation to pay higher rnte of interest from the d11te of bon.d in 
case of def;wlt is always considered as a penalty.3 However, a 
stipulation for enhanced interest from the date of default ILay not 
necessarily be a stipulation by way of penalty. Whether such a 
stipulation is pen!l.l or not, is question of fact and uot of law.4 

As to the cessation of further interest by deposit ortender, see 
s. 18 of this Act, s. 378 of the C. P. Code and ss. 83 and 84 of the 
T. P. Act. 

72. [a] Limitation :-In any suit (b] of the 
description mentioned in section 3, clause (w), (b) for 

(1) Umeshchandra Kh,1snavh v. Golap Lall Mustafi, 31 Cal, 2:l3. 
(2) Prayagkapri v, Shyam Lall, 31 Cal., 131; in this case (on a 

mortgage) the rote of interest nllowed till the day fixed in the decree for 
payment was the contrnct t;lle of 7 5 per c~nt. per arnnm. In Satiscbunder 
Girl v. llemcbnnder Mookhopadhya, 29 Cal., 823 the interest a1lo1ve!l 
on an unsecured debt of Rs. 175 \faa at the contr;.ct rate of one . rupee 
per diem. 

(3) Trimhak Tukaram r. BhagciJ:Ind, 27 B1m., 21; a. c. 4 Bvm,. L, R,, 
713. See also 25 All., ]{)~. 

(4) Abdul Ga.ni v. Nan\ll:ll, 30 Cal., 15. See explanation and illustration 
(d) to a. 7 4 of the Indian Contract Act. 

(a) This section ns substituted for the uiginals. 72 by Act XXIII of 
1881, a. 17. 

(b-b) Thii reference wae substituted for the original reference by Act 
XXIII of 1886, a. 12 (1). 
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the recovery of money from a person [a] who at the 
time when the cause of action arose was an agri
culturist (b] in any of the districts of Poona, Satara, 
Sholapur and Ahmednagar, (b] the following periods of 
limitation shall be deemed to be substituted for those 
prescribed in the second column of the second schedule 
annexed to the Indian Limitation Act, 1877 (that is 
to say):-

(a) when such suit is founded on a written in
strument registered under this Act or any 
law in force at the date of the excution of 
such instrument,-twelve years; 

(b) in any other case,-six years: 
[c) Provided that nothing in this section shall-

(i) apply to a suit for the recovery or money 
from a person who is a surety merely of the 
principal debtor if the principal debtor was 
not, at the time when the cause of action 
arose, an agriculturist [d) in any of the dis
tricts aforesaid, (d] or 

(z't') revive the right to bring any suit which 
would have been barred by limitation if it 
had been instituted immediately before this 
Act comes into force. 

Old Law. 
:), 72 of Act XVll of 1879 was:-

" 111 any 8Uit againtt an agriculturist under thia Aci for the recovery of 
woocy, the following periedt of limitation eh&U be deemed to be substituted 
lor tho~e prescribed in the lk-coud column of the second echeJula annexed to 
the lnd~ao Limitation Act, 18i7 (tLat ia to ~ay):-

w-\rotde repealed by Act XXlll of IS86, e. 12 (2), are omitted. 
(h h) 1b~ worda .-ere added by Ac:t VI of 1895, 1.18. 
( r) 1 hie pro\'iBO was subetitutt'd for the original pro,iso by Act XXDI 

o{ l&.'l1i, a. 1<1 (.1). 
( J·.l) l'htte worde were added t.y Act H of 1895, 1. 18. 
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(a) When such suit is based on a written instrument registered under 
this Act, or any la1v in force at the date of the llxecution of such instrument, 
twelve years; · 

{b) in any other case1-six yeai'B : 

Provided that nothing herein contained shall revive the right to bJillg 
any suit which would have been barred by limitatio.n if it had been 
instituted immediately before this Act comes into force." 

For this section, was substituted the following section by Act 
XXIII of 1881. 

Act XXIII of 1881, s. 72. 

In any suit under this Act for the recovery of money from a 1)erson not 
bein!J mereZy a surety for the .principal debtor, who at the time when the 
cause of action arose was au 11gl'iculturist, the follow in~ periods of limitation 
shall be deemed to be substituted for those prescribed in the second column 
of the second schedule annexed to the Indian Limitation Act, 1877

1 
(thllt is 

to say):-

( a) When such suit is founded on: a written instrument registered under 
this Act or any law in force at the date of the execution of this instrument,
&welve years; 

(b) in any other caee,-six ytars. 

Pro1Jiso :-as io the old section of 1879. 

For the words ''under this Act" above, were substituted the 
following:-'' qf the description mentionetl ill '· 3, dause (w), by 
Act XXlli of 1886, s. 12 (clause 1). 

The words from the above section :-" not being merely a. 
surety for the principal debtor" were repealed by .Act XXIII of 
1886, s. 12 (clause 2). 

8.19 of Act XXII of 1882:-

'' Notwith3tanding anything contained in the foregoing sections of this 
Act, the period of limitation for nuy suit instituted within 2 years from the 
da.y in which this Act comes into force, and to which, if thiR Act h11d nol 
been pa~sed, secton 72 of the D . .A.. Act 1879, would have applied, shall be 
the period prescribed b1 that Btctiou." 

Commentary. 
Object or s. 72:-Section 7 2 has been iutroduced into the DiU, 

&~~ there appears to be a pretty general consensus of opinion to the 
effect that the difficulties of the raiyat are much aggravated by the 
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prcsont.law of limitation which compels the money-lender Pt very 
short inLcrrals to sne him or take a fresh bond, either of which 
steps commonly entails a considerable addition to the debt.1 

Scope of s. 72 :-The section applies under the following 
conuitions :-

(tt) The snit must bo of the description mentioned ins. 3 
clause (w); and it must be against a person who at the 
time when the cause of action arose was an agriculturist 
in any of the four districts specified in the section, 

If the suit is brought against a surety, the principal debtor 
Jllullt, when tho canso of action arose, ho an !!.gricultnrist in any of 
tho tour :-:pccified districts. 

(u) As stated in tho proviso (ii) to the section, the right to 
sue mu:;t not have been barred. 

(c) ln order to get twelve years limitation, the suit must be 
founded on a registered instrument. 

IC Of the deSCriptiOn mentioned in S, 3t d. (W) 11 :-This 
fi.Jferen~.-e has been substituted for the original reference-suits 
unJcr this Act-in order that it may include all snits on bonds, 
U.~tt.u, written a~,;knowledgments, and the like, and exdude suits 
for t\:ut, or damages, etc., to which there is no neoo5sity of applying 
a ~pecial law of limitation.'~! 

11 In any of the districts":-When this ~action was amended 
hy Act. YI of IB~~~ the Select Committee observed "It is not ex· 
pedieut to c~!.cnd th•) special limitation-period in force i11 four 
di~tricts, to auy other district or part of a district to which the 
Act may be es.kndcd and in which the ordinary limitation law 
''ill run.'' 

S. 72, cl. (a) :-" A ~written statement " The plaintiff 
\,rought tLi:; ~uit on a \\ritiug \lhh;h ran a:; follow:i :-" Hcceipt 
tak~n Ly YasuJcu from llawkrk.Lna., au agriculturist: I h!ive borroweJ 
lli. 104j from you from time oo time for my privata e:tperlSeS ; I 
have pa..s~ ~-ou no bond for this money. Today I have taken 

(1) l:kel:)l&lcmeol of Objeets a.nJ Rea&OD81 Bill Xo.l.2 of 1879. 

(·~) s~~ I h~ St lh IU('Itt ,.f Objccta &nJ l:~ous, mu No. 18 of 1 SSG, para 8. 
~.j 
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Rs. 390 more, making Bs.1,435 in all. For that I will give you 
.a. bond 15 days hence. I have reoeived the money:' Held, on a 
construction of the above writitlg, that it was not a mere a.cknow· 
ledgment, but was an agreement founded on an old debt and a new 
loan covered by it and it contained a distinct undertaking that a 
debtor would pass a bond after 15 days; that the suit must, 
therefore, be regarded 'BS based on a written instrument and that it 
would fall within the provisions of s. 72 (a), Held also that the 
document was duly registered under this Act, s. 58.1 

Suits against surety :-(a) under Act XVII of 1879. ln 
a case, a. questio11 was referred to the High Court, whether unuer 
s. 72 of this Act an agriculturist surety was liable a.Ithongh the 
suit was barred as against the principal debtor, and it was l11:ltl, 
that the surety being an agrionlturist, was still liable, in as much as 
s. 7 2 applies to all agriculturists, whether principals or sureties, in 
the districts affected by the Act.1 

(b) Under the Act as modified by Act XXIII or t88I :
Where an agriculturist who was surety for the principal debtor, was 
made co-defendant in a suit on a money-bond, held that in his case : 
the period of limitatioo was the ordinary period of three years, and 
not the period of six years allowed by s. 72.3 

Un the 2nd January 1882, the plaintiff sued the defendants, 
who were agrioulturism, on a bond dated the 21st September, 1877, 
payable in four months, which had been executed by the second 
defendant as surety for the first. The suit was instituted under s. 3~ 

(1) Vuudeo v, Ramkri~hnarno, (l~tiU) :!4 Dom., 3~li; tl, c.~ Dom, JJ. H., 
1.22 (Ranadt and Crowe, JJ.); 8haukar v. ~Jnkta, (18'.l') ~Z JJom., 
513, dietaguiahed. 

(2} Hajarimal1. Krishnarao, (1881) a 13om., 647 (We:~tropp, (), J. anJ 
Birdwood, J.) In &his caee it waa suggested in the judgment that an 

· e:tception in the ea~M~ of a surety may be introduced; the section wu accord
inily amended in 1881 (Act X..'{III of 1881). 

(3) Ganeeh Raoji "· Govind Gopal, (1885) 9 &m., 4:61 {Sargent, C. J 
and Birrhvood1 J .). 
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ol. (w); ],eld for the reason stated in Kv.sl,alU.ai t'. Kabl.ai1 that the 
suit wa.s barred as against the second defendant.1 

S. 17 of Act XXlll of 1881 was retrospective. The objeot, 
the Legislature had in ena.cting s. 17 of Act XXIII of 1881, was to 
correct the mischief which bad boon unintentionally occasioned by 
the too general language of s. 72 of the Act of 1879. The scope 
of llolief Acts of 18i~l and 1881, as well as the circumstances which 
leJ to the passing of s. 1 j of tho Act of 1881, forbid that the real 
intention of the Legislature was opposed to a retrospeotive operation 
of the section. The object of the D. A. R. Acts is to benefit agri· 
oulturists, and has been effected in a. great degree in disregard or the 
vested r!ghts of their creditors. It cannot, therefore, be presumed, 
but rather the contrary, that the Legislature, when it passed the 
Act of 1881 to remove tha hardship which it had inadvertently 
imposed on agriculturist sureties by the Act of 1879, would do so 
with any regard to the possible inconvenience or injustice whioh 
might be caused to crediton by a sudden return to the old period of 
limit.a.tion.s 

Operation or s. 72 as amended in x88x and x882 :-A as 
principal, and B and 0 as soreties, obtained a lease from P of 
certain land, dated 30th July 1880. A, B, and C were agriculturist~ 
within the meaning of this Act and the lease was registered under 
s. 56 of the Aut. On 1st March 1884 D sued A, B, and Q;' 
recover the rent under the lease. Held tba~ under s. 72 as amendeJ 
by Acts XXlli of 188land XXII of 1882, the extended limitation 
d;d uot a1)ply to tl.e 1urety, even though the principal deuto'l' flXIB an 
agricullurist. The words "Dot merely a surety for the prinoipaJ. 
debt{)r '' (which enact the exception to the extended limitation given 

(L) &bha.cband v. Bhagubai, 188l, P. J.l45 (Melvill and Nanabhai, 
JJ.), di&atnted form in Agarchand v. Gandaya, 1884 P. J. 50. 

(2) 6 Bom. 26. Tbe principle l&id. down in this at.HWU that an Act of 
llmitatiou, although it is a law of procedure and generaliy ba.a a re~rospec:Uve 
ctl'd, is D()t to bt 10 CODI,rued any more than any other Act, when auch 
rttrospective application would destroy Yested rights or in!ict such bardsaip 
or iujuetice u could not bau been within thf' eon~mplation of the 
Le.oci~lature. 

(J) Agarchand v. Gandaya. 1886 P. J. 50. Sobbaebancl .,., nhagubai 
l~:~z, P. J, H~1 di.aeented {rom.. 
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by that section) are not restricted to the case in which the principle 
debtor is a non-agriculturist. The lease, however, having be an 
registered under s. 54, held, that it was under s. 60 to be deemed to 
have heen registered under the provisions of the Indian Registration 
Act, aod that, therefore, by article 116 of the Limitation Act, the 
period of limitation applicable to the surety was six years from the 
date of default by the principal debtor to pay rent,l 

In a suit arising out of a cause of action of the 17th October 
1880 and 8th July 1881, held that the decision of the question of 
limitation with reference to s. 72 of Act XVII 1879, s. 17 of Act 
XXIII of 1881 and s. 19 of Act XXII of 1882, must depend npon 
whether defendant was an ,agriculturist as defined by Act XXIII of 
1881, when the cause of action arose.2 

73· Decision as to whether person is an 
agriculturist, final.-Repealed by Act VI of 1895, s. 3. 

Old Law. 
The repealed section 73 was:-

73. Decision as to whether person is an agriculturist, final :
The decision of any Court of first instaace that any person is or is not an 
agricul•urist shall, tor the purposes ef this Act, be final. 

Repeal of section pendente lite:-Where an appeal against 
the decree of the Subordinate J odge was filed, s. 73 made the 
decision of the Subordinate J odge tnat the defendant was an agri
culturist final. Pending the appeal, the section was repealed, held 
that on the hearing which took place after the repeal, the District 
Judge had power to come to the conclusion that the defendant was 
not an agriculturist and thus overrule the decision of the Snbordin· 
ate Judge on the point. This course was in accordance with the 
general rule, that Statutes which effect changes in procedure are in 

(1) Kesn Shivram v. Vithu Kanaji, (1884) 9 Bom., 320 (Sargent, C. J. 
and Kemball, J.). 

(2) Gangaram v. Nomchand, 1889 P. J., 313. (Sargent, C. J., and 
llart, J.). 

• For cases under this section before its repeal see Gyanmal v. l:am· 
chandra 1896, P. J., 342; Malhar v. Chin to, 1887 P .J. 38; Madhavrao v. l~oji 
1885, P. J.l50; Yahaling11pa v. Nemcband, 1887, P. J. '11. See 81eo Gauga• 
ram v. Punamchand, 18961 P. J., 212 and Raji v. Janardan; 1885 P. J., 10-i, 
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their operation, onlllss the contrary appears otl the face of the enact
ment, retroactive in the sense that the provisions of such Statutes are 
applicable to proceedings a.lrendy commenced at the time of their 
tml\ctment. Io Re Ratanai Kalianji,l This rule has already 
been recognized by this Uonrt in the case of earlier changes in the 
same Act. An instance will be found in Shi vram v. Kodiraj s 
And the 11ame principle has been observed in the case of A~~tmd
cln."uler v. Nitai Bhoomij 3 The repeal of an Act cf a section 
relating to procedure is not the repeal of &tl Act within the 
meaning of s. 6 of Act I of 1886.4 

[a] 73A. Certain agricultural produce ex· 
empted from attachment, etc:-When the Collector 
has taken any immoveable property of a judgment 
debtor or insolvent into his possession under section 22 
or section 29, he may, by an order in \rriting, direct 
that any other such property not so taken shall be 
deemed to be reserved for the support of the judgment
debtor or insolvent and the members of his family 
dependent on him, and may rescind that order. 

\\nile any such order continues in force in respect 
of any immoveable property, agricultural produce grown 
on that property shall not be attached or sold in exe
cution of a decree passed whether before or after this 
Act comes into force, and shall not vest in the rece h·er 
appointed in any insolvency proceedings. 

74· Civil Procedure Code to apply in Sub
ordinate Judges' Courts :-Except in so far as it is 
inconsistent with this Act, the Code of Civil Procedure 
shall apply in all suits and proceedings before Sub. 
ordinate Judges under this Act. 

(1) :J Dom., U8 
(:!) ~; UtlW., !Hi. 
(:II 16 Cal.,·~~~. 
(4) (~&Dgaram "· PunamchanJ, 1,;;91} P, J. 212, (Farran C J and 

fulton, J.). Cj. Gyanrual v. Haruchandra, IS96 P. J. 342 ' ' • 
(a) lhia a<ctioa we.s iu&ertM by -~ct XXII of 18821 LIS. 



182 Chapter XI, ss. 75 and 76. _Miscellaneous, 

N.B.-For illustrations to this section ; sea Chapter IV and the 
oases noted below.1 

75· Additional power to make rules :~The 
Local Government may, from time to time, make all 
such rules .• as it may deem necessary for carrying out 
the provisions herein contained. 

For notification under this and the follotting section, sec part 
II of this book.2 

76. Rules to be published :-All rules made 
by the Local Govern.ment under this Act shall be 
published in the official Gazette, and shall thereupon, 
in so far as they are consistent with this Act, have the 
force of law. 

(1) Dulichand v. Dhondi, 5 Bom,, 1~4 cited ante, s. U and 13. 
Badaricharya v. Ramchnndra, 19 Bom., 113. Cited under Ch. VII. 
Damsing v. Babu Kisansing, Hl Bom, 116, do. 
Visvanath v. Aha, 1886 P, J. 11, do. 
Ramlal v. Jfamchandra,1885 P. J. 2501 do. 
Ramcbandra v. Draupadi, 20 Bom,, 281, do • 
.Mohan v. Tukaram, 21 Born., 63, cited under chaptPr III. 
Narayandas v. Kondi, 19 ·Born., 202. Gungadbar v. Mahadu 

8 Hom., 20, cited in cl!&pter VI. 

(2) See also notification Xo. 7189B, B. G. G. for 18961 pt, I, p. 974; 
and No. 27301 B. G. G. for 188)1 pt. I, p. 2:i2. 
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Part 11.-Notifications. 
-~ 

Rules for the Management of immoveable 
property by the Collector. 

In exercise of the power conferred by section .29 a.nd 75 of this 
Act the Governor-iD·Council is ple~d to make the folJowing rules• 
for the management by the Collector of immoveable property of 
which be takes possession under sections 22 or 29 of this Act and 
generally for carrying out the provisions of this Act in respect of 
such property, 

1. When a Court directs the Collector to;take possession of any 
immoveable property of a judgment-debtor or insolvent, it shall 
transmit with its order copies of all docnmeDts, orders or proceedings 
which it may think necessary to make the Collector aware of 
essential facts concerning the position of the judgment-debtor or 
insolvent, and the nature and extent of the property to be· managed 
by him. 

It shall also at any time furnish ihe Collector with copies of 
any documents, tJrders or proceedings other than those transmitted 
which the Collector for the purpose aforesaid desires to see. 

2. The aforesaid copies shall be prepared and sent to the 
Collector free of all costs to the parties, being made by the Court's 
establishment. 

3. On receipt of the Court's order, the Collector may either 
himself proctoed to etecnte it, or may refer it, for disposal, subject 
to his supervision and oontrol, to any of his subordinates not lower 
in rank than a Mahl\lkari. 

4. The Colll•ctor or oth~r officer, to whom he so refers tbe 
Court's order, shall appoint a day for hearing any representations 
which the partie:'! may desire to make, and shall c&use a nitten 
notil.-e to be serl"o:>d on eaclt of them of the day so fixed. 

• :'\otilicatioo So. 89;.!1 dated 4.th February 181151 B. G. G. lor 1895, 
part I, pp. 1 i6, lu. 

A 



2 Rules for the Management by the Collector. 

On the appointed day, or as soon thereafter as may be, the 
Collector or other officer aforesaid shall, after such inquiry as he 
deems fit, determine whether any portion of the property to which 
the Court's order relates, is required for the support of the judgment· 
debtor or of the insolven~ and the support of the members of his 
family dependent upon him. 

The decision of any officer other thn.n the Collector under this 
rule shall be subject to confirmation by the Collector. 

5. Possession of the property, or of so much cf it as is not, in 
the opinion of the Collector, required for the support of the persons 
aforesaid, shall then be taken by the Collector, or by the officer 
aforesaid on behalf of the Collector, and the fact of possession having 
been so taken shall be published by written notice to the parties, and 
by proclamation on or near the property in suoh manner as the 
Collector or other officer aforesaid deems suitable. 

6. If the fact of the judgment-debtor or insolvent being 
entitled to possession be disputed, or if any objection be raised to 
the Collector's taking pos~ession of the property or of any portion of 
it, the Collector shall refer the parties concerned to the Court, and 
pending such reference shall stay prooeedings in respect of so much 
of the property as is in dispute. 

7. If after possession of the property has been taken under 
rule 6, any order in writing is made by the Collector under section 
73A of the Act, directing that any other immoveable property not so 
taken shall be deemed to be reserved for the support of the judgment· 
debtor or insolvent, and the members of his family dependent on 
him, such order shall be published in the same manner as the fact of 
possession having been taken. 

8. The Collector or other officer aforesaid, may from time to 
time require by written notice the attendance of the parties in oruer 
to ascertain their wishes, or to obtain informatiort which he may 
consider necessary to enable him to provide satisfactorily for the 
execution of the Court's order; and if any party fail to attend in 
pursuance of such notice, the Collector or other officer aforesaid may 
decide the matter in his absence, and he ~hall not be entitled to be 
heard afterwards with respect thereto. 



Rules ror the Management by the Collector. 3 

9. If the property of which possession has been taken by or on 
behalf of the Collector is in the occupation of a tenant paying rent 
or a share of the produce to the judgment-debtor or insolvent, the 
Collector or other officer aforesaid shall issue a written notice to. 
such tenant, requiring him to pay the rent or share to him for so 
long as his tenure subsists. · 

If there be no tenant in possession, or, on the expiration of the 
tenure, if the land is in the occupation of a tenant, the Collector or 
other officer aforesaid may let, for a term not exceeding the seven 
years to which his management extends, with or without payment of 
a premium, the whole or any pnrt of the said property to the highest 
bidder; or may let on farm or manage by himself or another, the 
whole or any part of such property, or may adopt partly one of such 
modes and partly another or others of such modes as he may deem 
most convenient and pro£tabie. 

The person to whom the Collector or other officer aforesaid lets 
the property or through whom he manages it, may be the judgment. 
debtor or an insolven~ or any person who holds a decree against the 
judgment-debtor or insolvent or a third party as may appear .most 
conYenient and beneficial to the parties. 

10. The Collector shall from time to tinJe render to the Coort 
an account of alimonies which come to his h \UJ~ or to the h1nds of 
the officer aforesaid, and oi all charges incurred in regpect of the 
propE>rty in his tMnagement, aud shall hold the balance at the 
Ji.~posal of the Court. 

Such ch11.rges shall include all debts and lia1)ilities from time to 
time due to the Guvernment in resped of the property, or any part 
thereof, and tbo rent, it a!1y, from tima to time due to a superior 
lw!Jer in r~·~pl'ct (}f ~th:h prop!!rty cr part. 

11. "·h~·re the l'l:\:ngen1eut i~ P.t an end and all monies which 
hi\Vll ~ ;l!l·~ itttu t~l' cl,l1,•ctllr's hillll:i k\rt:l \..c"<:'ll Ji~ti('Sed of, be shall 
re.;rn·-:nit tl11' 1; 1 t ;-r:; n•.: ·i ,.e,ll,.~· Lim u:der rule 1, together with 
ti·,tl!ll•lCt'.'lill.,:.; ~Oa,(,•;td \'.iJJ ~:e lll.lll:i.::·:tUt'!lt uf the voperty, to 
th l'uurt by l" ~turin 5J~,·!.! Wlun~r a.;; lll(1Y ba :ro5t conv~uient. 

12. El'·.·n· nutic~ i~~ueJ Lr t!ttl Collc·dor or other officer 
afol\·~ai,lundt·r· tL·~'·: rule:;, w::.y l:.:. S·:mJ in the manner prescribed 
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by section 191 of the Bombay Land Revenue Code, or if the person 
to be served is a party to the proceedings in the Oourt and has a 
pleader, by forwarding a copy thereof to the Court to be served upon 
the pleader. 

Procedure before Village-Munsifs. 

In exercise of the power conferred by section 37 of this Act the 
Governor-in-Council is pleased to presn.ribe the following rules for 
regulating the procedure of Village M unsifs " :-

1.-Every snit in a. Village-:Munsirs Court shall be instituted 
by presenting to the Village-Munsif in person a written plaint in 
the vernacular language of the district, which should contain the 
following particulars:-

(a) The nama, religion, caste, profession and place of abode 
of the plaintiff. 

(b) The name, religion, caste, profession and place of abode 
of the def~ndant. 

(c) A statement of the circumstances which have led to the 
institution of the suit. 

(l) A list of the plaintiff's documents, if any, and of his 
witnesses, and whether be requires the Village.Mnnsif's 
assistance to procure their attendance, or whether be will 
produce them himself on the day to be appointed under 
rule 5 • 

.!. If the plaintiff sues upor.a a document in his possessioll or 
power, he must produce it with his plaint. 

3. The Village.Mnnsif shall reject the plaint at once in the 
following caBeS :-

(a) If it appears to the Village-Mnnsif that the subject of 
the plaint is not within his jurisdiction. 

(b) If it appears to him after questioning the plaintiff that 
the suit is barred by the Limitation Jaw. 

• Notificatioo No. 7635 o( 1879, B. G. G. for 1879 pt. 1, pp. 1001, 1002. 
u amenlit>d by subsequeot no:ifications: 5585 of 1880, ti685 .A of 1898, 4431 
and 3634 of 1903. 
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4. If the Village-Mnnsif admits the plain4 he shall number 
and register it in a Register to be kept for the purpose in the 
following form :-

I 

Date of 
Plaintiff's D~fl'ndant's Nature Final order 

No. of DMme, caste, name, ca~te, How exe~ 
preRent· suit. and resi- and reai- of and date cute d. 

ation. dence. deuce. claim. thereof. 

--
1 2 3 4 5 6 1 

--·----

5. When he admits a plaint, he shall fix a convenient day, if 
possible within seven days from its institution, for the trial of the 
suit, and he shall require the plaintiff to appear with his documents 
and witnesses, if any, on the day so appointed. He shall also forthwith 
with the least practicable delay, send for the defendant and 
persona.lly e:x.plain to him the nature of the claim, informing him of 
the day fix.ed for the trial and requiring him to be present in person 
on that day, unless t!le defendant admits the correctness of the claim 
and his own liability, in which case the Village·Munsif shall record 
the admission in full and require the defendant to sign or put his 
mark to the same, and shall also sign it himself. 

G. If the defendant does not admit the claim, the Village
:Munsif shall require him to name his witnesses, if any, and to state 
whether he will himself produce them or require the assistance of 
the Court to procure their attendance, and shall wa.m him to be 
prcseut in person with his documents and witnesses, if any, upon the 
appoinood day. 

7. \\1lenever it is necessary to procure the attendance of any 
tlefendant or witness, the Village-:Munsif may require the village. 
officers to produce such person befoM him ; and it shall be the duty 
of the village-offioors to obey the r6Cj_lisition of the Village-Munsif. 

• Any Yiliage-Munsi£ specially authorized in this behalf by the 
District or S~de.l Judge may, in cases where other rue&llS fail, 

• 1'll1• para ie eubetituteJ by Notiticatioo No. Wl, B. G. G. for 1903, 
pt.l, pago 1009, lor tbt para whleh •·aead~ by Noillic:atioo ~o. 5&85 (1880). 



6 Procedure before Village·Muns!fs. 

exercise the powers of a Civil Court for the purpose of enforcing the 
attendance of defendants and witnesses. 

8. On the day appointed for the trial, unless the defendant hM 
previously admitted the claim under rnle 5, in which case be may 
at once pass a final order, the Village-Munsif shall first of all 
examine the parties, or the persons, if any, permitted to appear for 
them under section 68 of the Act, and shall peruse the documents, if 
any, produced on either side, in order to ascertain the point or points 
in issue, and whether the defendant has any just answer or defence to 
the suit; and shall then, if necessary, ex:amine the witnesses on either 
side ; and may also send for ancl examine any other person who may 
appear to him likely to be ·able to give useful evidence as to the 
matters in dispute; and shall theu proceed, at once, if possible, to 
record his final order in accordance with the just merits of the case, 

9, If the plaintiff fails without reasonable excuse to attend 
with his proofs or omits without reasonable excuse to adopt measures 
to procure the attendance of his witnesses, the Village-1\iunsif shall 
reJect the plaint. 

10. If the defendant fails to appear, the Villc.ge-l\Innsif shall 
adjourn the trial to an early day to be fixed by him, and shall 
meantime take all the measures in his power, with the assistance of 
the village-officers, to procure the atienclance of the defendant on such 
adjourned date; he shall not decide the suit without examining the 
defendant, unless fur special reasons to be recorded by him in writing 
in his final order. 

11. lf the witne:::ses on either side or any of them fail to attend 
on the appointed day, the Village-illunsif may, after taking the 
evidence of those that are present, if he considers it necessary for the 
purpose of justice and for arri ring at a satisfactory decision, adjourn 
the trial for such period as may be necessary to procure their 
attendance. 

12. The \illage-1Innsif shall examine the parties and their 
witnesses, if any, orally, auJ. it shall not be necessary fvr bim to take 
uown their evidence in writiug or make notes thereof; but if Le dues 
not do so, he shall emboJy iu hi5 final ur,ler the subshnce of the 
evidence, together with the points in dispute, awl Lis decision 
thereon, specifying the awonnt, if any, awarJed to the plaintiff 
Such fiMl orJer 8hall be deemed to Le the decree. 
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13. If hi3 decision is in favour of the plaintiff, either whol1y or 
in part, he may uireot the defemlant to pay the amo·unt found due, 
by in~talments not extending over a longer period than twelve 
mouths. 

14. In no ca~e shall be award more than seems to him, ou a 
full consiuoration of all the circumstance:.. and past history of tho 
debt to be justly and equitably Jue. 

L). The final order shall he written in column 6 of the 
H?gister mentioned in rule 4; anJ the Village-Jllunsif s1all give a 
copy thereof, under his signature, to either party asking for the same, 

1G. E\'ery order whether rejecting a plaint or allowing or 
disallowing a claim shall be endorsed briefly by the Village-1\lnnsif 
on the plaint. 

17. If the decision awards the plaintiff's claim in whole or 
part, the defendant may pay the money due by him under the decree 
into the Village.l\lunsifs Court and in such case shall be giw n a 
receipt for the same, and it shall be the dut.y of the Village-Munsif 
to cause such mouey to be paid over to the plaintiff and to require 
his receipt for the same, and to enter the fact of such payment in the 
la~t column of the Register. 

18. lf the decree i~ satisfied in whole or in part out of Court, 
it shall be the duty o£ the plaintiff to certify the fact to the Village. 
)lun~if, and when he fail5 to do so, the defendant may apply to the 
Yillage-~Iun~if, who ~hall tl'en make inquiries; and if be £nds it 
rrowd that the decree has been so satisfied, shall r£:fuse to execute it 
t'tmher. The nece:-sary entry to denote satisfaction under this rule 
~hall be made in the Tie~i5ter. 

1 ~. The de~:rt'0·bo!Jer may, at any time within the }JerioJ 
alJo,n-J by the limitation law, liPl'ly to the Yillage-Mumif for 
ext•<'ntion of hi:;; Ol'cree or such portion of it 33 may remain 
un:-:\ti.sl;t.J, ~u~:h application mu~t Le in writing and must state that 
tho J\·Crl~ of \\ hich eweution i5 sought bas remained nnsati55eJ, in 
"holt• cr iu p.rt, a~ tJe case m3y he. 

~U. In tLe Cl~ vf a th'i.:rt~e whi.:h allow:; payment by instal· 
lllt'lil•, auy ,l::J.a!t t,:: tlu: ,:uJg-uH:utJ~:btor entitlc3 tLe dtX;ree-Loldtr 
to lil'l'l~· fvr 1.':\.t..,;utivn. 
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neoe11sa.ry, cause the decree to be executed by the att~~.ohment a11d 
sale of any moveable property within the local area of his jurisdiction 
belonging to a~d in the possession of the judgment-debtor, excepi 
such property as is mentioned iu the proviso to section 266 of the 
Civil Procedure Code. Attachment sha.IJ be effected by actual 
seizure, and the property so attached shall be kept in safe custody in 
or near the village chavdi. Provided that no more property shall 
be attached under this rule than shall seem to the Village Mnnsif 
reasoua.bly sufficient at a fair val nation to cover the amount of the 
decree remaining unsatisfied. 

t The Village-Munsif may also, if he thinks fi~ • but lll.hjed to the 
p/'c)visivns of clause Qi) of the prct•iso to 1ectiot& 268 of the Code of 
Cit,il Pr<JCed"l'e,"' cau'le the decree to be executed by att.tchment• of 
the wl,vle or part• of the salary of the judgment-debtor if he be in the 
receipt of a salary. In snob case the attaohment shall. be made by 
a written order addressed to the offi.~r or person who di~bori3es the 
sl\lary, requiring billl to withhold every month such portion as tbe 
Village.l1onsif m•ty direct and to pa.y the same to the judgrnent
creditor. Such order m'\y be i~aed by the Village-llunsif, wht>ther 
the offioer or I)ilrson who tii-bor:;e3 the sal11.ry is resident and the 
sa.Luy is p·\y,~ble within his Joo\1 jul'i.sJietion or not. 

• 2lA. Any decree Jlassed by a Vill~~.ge·\lunsif may, on the 
applioa.tion of the decree-hoiJtlr, he forwarded to the· Distri~;t Ju lge 
or :;peoial Judge, a~ the oase tMy be, who m ty tnt.us.uit it f •r 
es.~t:utior1totb.i VHtrt of any Vlll\gtdlun•if or auy other L!i,il 
Cottrt lu,,·in~ jttri:di ,tio11 in "''Y pl>~oce wh~re the ja'l6lllent.Jdbt.or h 
~resenteJ to h'\ve moveaole property; anJ such \Jourt shall, subjiCt 
to the provitlion~ of rule 2L, prooeed t.:5 if the decree was pas..~J by 
it~~· If.• 

:12. All claims to attacboo property shall be inquired into 
"·ithout d'.llay and summ~t.rily d~termiued by the fillage-llunsif 
aft,~r beariug such erideooe as way be~ tendered by the claimant and 
the dtxlrt»-l:.oldt:r r~pectivel;, and after examining, it Decessal'\·1 the 
juJ~ment.J~Ltor. • 

t lt.ie p.ua _.., add"d by ~outicatbn So. b~a of 1880, B. G:G:£;.. 
18&J, pt. I. I'P• 7CIS, 709. . 

•-• The "·orJt ia tbe l•&Jiue ite para 2 of rule 21 aDd rule 21! hart 
~en iomtf'd by :\otilicatlon ~o. 31>34 o( 1903; H. G. G. for 191)31 pL 1 
1~. e:.~. 

Li 
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23. If the attached property is snh}-'ct to spee•ly and n\fnral 
decay or when the ex.peuse of keeping it in c•Hto.ly slull ex.ceed its 
value, it may be solJ at once by orJer of the ViiJ,~ge-Munsif. 

24. In all other Oi\SSS, if the jnd~ment debtor does not tender 
the amount of the decree witbin three days fro•o the date of attaoh· 
ment, the Village-Mnnsif shall issue a notice of the sale of the 
property, to be posted up in a con:;picnous place in the chavdi where 
the property is kept, specifying the property to be sold, the emount 
for which the sale is ordered, 11nd the day and hour of sale. 

25. Except in the case mentioned in rule 22 no sale shall 
take place till after the expiration of at least ten days from the date 
on which the notice has been posted up on the cha.vdi • 

.26. If the V llage-Munsif is himself an Officiating Patel and 
if the property is withi11 the limits of his jnrisdiotion as aucb, he 
shall himself order and superintend the attachment and the coodoct 
of the sale. In any other case, the Village-Mnnsif shall dire<'t hi~ 
orders for the attachment and sale to an Officil\ting Patel in whose 
juri:Jiction as snch, tbe property iia, and it shall be the duty of such 
Patel to carry out the e:,-.eoution nnder the orders of the Village· 
Mnnsif. 

t In towns which are the hoad qua.rtertl of a Civil Court, the 
Village-Mnnsif may, when so autb.,ri~eJ by the District or Special 
Judge, direot hia orders t1> the Nazir of such Court, whose duty it 
will be to e1:eoute such orJers accordingly. 

27. The officer conducting the sale may iu his discretion, for 
sufficient reason, adjourn the sale. reporting the fact to the Village· 
Mnnsif, who may p!l5S such orJen as may seem just as to the 
renew\! of the 81\le. 

28. The proceeds of the nle sh\11 be ml\de over by the Village. 
Mnll3if to the decrae-holJer to tha ex.teut neces..;ary to satiofy hii! 
decree, any surplus being handel over to the ju.lgment.debtor. 
Receipts shall be taken for any p'\yment mad!:! un•ltlr his role: and 
the neces3&ry entry as to sati.sfd.l.ltion shall be m<1.J.e io the Register, 

29. The Village-Mnnsi£ sh,\11 be entitleJ to e:nploy the agency 
o£ the inferior Village-servants for Oilrrying out his or.lers in any 
snit or ex.ecution·ma.tter penJing b~fore him un·ler the Aot : an•l it 

- t 'l'hisum, ne:Ldded br notificlllion l\o, 5?.85 of 18~0. 
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shl\11 he the du~y of the Revenue n.nd Police Patel3 and 'Knlka.rnis 
throughout the local arel\ of his j•1risdiction to render him all the 
aRBil't·-~.nce in tbeir power in connt~otion with the discharge of his 
duties un,ier the Act. 

30. No costs shall be awarded by any Village-Monsif. 

Bl. The Village-Mnnsif shall be entitled to hold his Court in 
t.be village chavJi. 

Rules for the guidance of Conciliators. 

The form of the Kabuliyat under s. 43.t 
Regist.er No ....... 190 • 

Before the Conciliator of ----------------------________________ Applicant. 
________________ Opponent. 

()!aim fur Rs. awarded cJ.,im Us. 
On ....................... .l90 I the arpli~.:ant made on application 
that:-

(Here enter-(1) The contents of the application, (2) attendance 
of the p11rties, (3) t/,e contentions of the parties and the amicable 
settlement to which tl~ }1arties l1at•e arrit•ed). 

Whtm the time allowed in the Kabuliyat for the payment of 
any sum or any instalment, or for the d~livery of possession of any 
property ext,ires Lefore the filing of the Kabuliyat in ()ourt., such time 
shall be dt'emeJ to es.ten~d to three months from the date of the filing 
of the Kabuliyat. 

Date 190 • 

We agree to this Kabnliyat whkh ha.s been read aloud in our 
presence and to whioh we put. our sigua.tures with full knowledge 
of our right.-!. 

(Signatut'tl or marks (a1 the case may be) of the partie1. 

Tlais Kahuliyl\t hM been agreed to by the parties; and is ~ign€'1.1 
by them in nay prest!nce. 
Dl\te 190 • Conciliator, 

t 'l't.ie torut •• ""' unt•ti••l iu th .. GazNte; but ., .. hue taleu it from tl1e 
ru!H maJe b1t~• lJa~t~:i..l Ju~e fllr th11 guidAu"" of Cuuc:iliators. 
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Procedure; 
Demand of certificate-When the right t•• claim a certificate 

:nnder st>ction 46 aoorne~, the prescribed fee shall be paid and the 
certi£cate demflnded within ten dllys from the accrual ·of such right, 
otherwise the COnciliator sha.JI di:nniss the Rj1pJication,l 

' ' · Service of notice-The deli very of the w1 it.ten notice referred 
to in se<Jtion 44 of the Act ehan be effected thron,_b the Subordinate 
Judge, to whom it shonJ.I be sent for service by the Conciliator at 
the same time that he forward~ the agreement. The Subor Jinate 
J ndge immediately on receipt of the agreement and of the written 
notice, shall cause the latter to be daly served on the party n~tmed 
therein, and the date of snob service shall be endorsed by the 
Subordinate Judge upon the agreewent.a 

Charges. 
Charges +o be made by Conciliators and the rules as to the 

record and accounts to be kept by theru.s 

· A.-Table of charges. 
(1). For forwardinp: an{ One-balf per cent •. of the 

agreement under section 44 to amount or value of the subject· 
the liourt. . matter of the agreement. 

r Or.e-half per cent. of tbe 
amount or vnlue of the snbiect-

. · (2) For Ditto. Ditto. I matt .. r of the tgreelllent; pror"iued 
under section 45. · ~~ that the charge shall be in no case 

less than four annas or mol'e than 
LRs. 5. 

(3) For J!ranting a } F 
certificate under section 46. our annas. 

The above charges shall not be payable in cash but in Court 
fee·labels, which shall be affixed to the documents in respect of which 
the charges are respectively payable. 

If the percentage calculated according to item No. 1 or 2 of the 
foregoing table amounts to a sum which cannot be ex.actly represent. 
ed by Court-fee-labels of procurable values, the charge siJall 
be enh11.nced to the nearest amount which can be so represented. 

{1) St>e notification No, 8125, B. G. 0, for 1880, pt, I, p. 1072. 
(2J See notification No. 5370, B. 0. G. for 188J, pt. I, p. 682. 
(3) Ste notilication)io. 7586, B~ G, G. for 18791 pt. I, p. 999, 
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A charge at the following rates sba11 be levied by Conciliators 
from every applicant iu consequence of whose applicatioo.l.l summons 
is issued under section 40 (namely) :-

if only one person be summoned ............ two anne.s i 

· {' two annas for the first 
• person and one aona 
1f two or more persons be summoned... for each of the other 

persons. . 

The said charge shall be levied by means of Court-fee Jabels 
which shall be attached to the ar•plications in •·aspect of which tho 
charges are respectively made and sha!J be cancelled by the 
Conciliators previous to the issue of summonses, 

Records and Accounts 
B-Every Conciliator appointed under this Act shall keep 

a General Register in the following form:--

I t . l 
I I 

~ See taori6catlvD No. ~095; B. u. G. for 1884., part I, p.T8-i. 
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Explanations. 

(1) When an application is made to a. Conciliator he should 
immediately fill in the first five colnmtll!, giving each applica.ticn a 
serial number in the order of its presentation; the concise statement 
of the case rc.>quired to be taken down in writing by section 40 of 
the Act should be written in the fifth column. 

(2) If all the parties to a dispute apply jointly at the same 
time to a conciliator, theh· names should be entered in column 3 as 
joint applicantB, and columns 4, 6 and 7 nee~ not be filled up. 

(3) In the 6th column the adjourned date or dates, if any, 
should also be shown below the date first fixed, and an entry should 
be made in the same column showing the mode adopted for securing 
the pr~~ace of the opposite party, whether by summons, mesSI.ge, 
or personal oral communication, (as the case may be). 

(4) If the opposite party fails to appear on the date first fixed 
or within the time, if aDy, subsequently extended, this fact should be 
noted in column 7. · 

(5) In column 8 if an agreement finaJiy disposing of the matter 
is arrived at, an abstract of snob agreement should be given, or if a 
reference to arbitration is agrP.ed to, the name of the arbitrator 
should be entered, or if the endeavour to bring about an amicable 
settlemeDt fails, the fact shonJJ. be recorded. 

(6) The date of the certifica~, if any, granted under sectioD 46 
should be particularly noted in column 11. 

(7) If cross-applications in the same matter are made at 
dill'etent times, the fact should be noted by a cross-rtJftJrence in the 
oolnmn of remarks. Any fact connected with the application or 
dispute which the Conciliator thinks it worth while or important to 
record may be noted in this column. 

(8} The Conciliator should attach his signature in the last 
column, when the application is finally disposed of by him. 

C-Every Concililltor shall also keep an account of alJ fees 
reoeiveJ by him iu tho followwg form. 
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· Village·Reigstration Rules. 

Village registration rules. 

Rules made by the Inspector-General of Registration, 
empowered by and with tl e previous sanction of the Govemor of 
Bombay in Council~ under the provions of section 61 of the Deccan 
Agrioultudst's Relief Act, 1879 to 18~5, for regnlatiug the 
proceedings of Village-Registrars and for providing for the custody 
of their records; in supe1·session of all previons rules on the sa.mo 
subject., 

1.-Preliminary. 
Definitions. 1. In these rules : 

(a) "Registrar" means the Regi!'ltrar of a District appointed 
nnder ilie Indian Registration Act, 1~77 i 

(b) "'faluka or Potha Village Registrar" means a Village· 
Hegistrar having concurrent jnrisJiction over the whole taluka or 
petha. of which he is Talnka. or Petba Village Registral' and who is 
also a Sub-Registrar under the Indian Registration Act, 1877. 

(c) '1 Special Village Registrar" means a Villtige Registrar 
of a circle consisting of onu or more villages. 

N .ll.~Taluka anu Petha Village Registrars may be also 
Special Village Registrars of cirole, 

(d) cc The Act" means the Deccan Agriculturists' Relief Act 
1879, as amended by subsequent enactments. 

(a).- Register Book. 
2. The Register prescribed by section 58 of the Deccan 

Fonn of Register Agriculturists' Relief Act, 1879, shall be a 
Book. ; book kept in the form of Appendix; A. 

3. A Village Registrar before bringing a new Register Book 
into use shall count the pages, and satisfy 

E~iLminatiou of new himself that the number thereof corre3ponds 
Rt>gtster Booli.11. • h b • . th . , 

w1t t at g1ven 10 e certlftcata on the title 
page • .: If the number ba found correct, he shall certify to that effoot 
oa the~ title. page. .. If~ thero. be _aJlisorepancy. he shall return the 
book for correction to the officer from whom it was received. 

See No1ification No. 7189, B. U. G. (or 1896, pt. I, p. 957, 18 amended 
by eubseqnent notifications as denoted hereafter. 
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4. The volumes of R~gister Books in eac \ o~f>~0t~t.t~ 
NnUlbel'ing of the numberdd in a oonsecuti\'e sen ~ ~ s~lilj 

conaecutive volumes not terminate with the vear but b " am~, on 
of Register 6ooka. perpetually. It sha.ti not be nee~ 
commence a fresh volume at the commencement of a new year. 
When the a.moun~ of copying is great, two volumes of a Register 
Book may be employed simultaneously, instruments beariog an "even 
serial number being copied into one aod those bearing an odd serial 
number into the other. 

(b)-Index or Register. 

5. An index of n.U entries in the Registers shall be prepared 
in the form of Appendix B. The Index shall be prepared alphabe
tically in each Taloka Village Registry Office, Petha Village 
Tiegi:Jtry Office and Village Registry Office, and shall in the last 
mentioned case be forwarded on or before the 5th of each calendar 
mouth by the Yillage Registrar to his Taluka or Petha Village 
Hcgistrar. 

G. It shall be the duty of the Taluka or Petha. Village 
llegistrar to arrange the Index of each of tho 

A rnu1gomcut and 'lr")) R • t Offi f L' t I h LiuJin·• of Inde:'C. f 1 age eg1s ry oes o lS a oka or pet a. 
o circle, includin!! that of Lis own immediate 

circle, in due order for binding, taking especial care that no Index. 
sheet~ of one Village Registry Office are mited up with those of 
another, and seeing that all sheets bearing one and the same letter 
are, for each Village Registry Office, brought together for the year 
acoorJing to the orJer of their prepara.tioo before being bound. A 
blauk page should be inserted in each Index file, before being 
hound, at each pl!lce where the Itldex for one Village Regi<~try 
Othco tcrminl\tes and that of another commences. At the end of the 
~·ear the lndet for the taluka or petha shall be bound into Volumes, 

7. A synoptical table, as per form given in Appendix C. 
~LlnllJ Lc in!!ertcd ut the commencement of each volume of the 
T illui\a l•r Petha. lodes., the pages in ei\Oh volume being numbered 
and the na.me of the rill age Registry Office to which the snoceeding 
ebt.\(ltS beloug 11ha.ll be written in bold characters on the blank page. 

8. Th!) ntUJ'IP of the ,.iJlage t-<1 be entered in the first oolomn 
of the Index she.ll be in the o~-

~ 
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(a) of an· instrument purporting to affect immoveable 
property, that of the village in "·hich that property is 
situate; 

(b) of any other* instrument, that of the village in which the 
party or parties executing it resides or reside. 

9. In caso of a document executed by a guardian on behalf of 
a. minor the name of the minor shall be entered first in column 4 
and below it in brackets should be shown the name of the guardian, 
In the case o£ a. claiming pa.l'ty appearing before a. Village Registrar 
by an agent, the name of the principal shall he entered in column 6 
and below it shall be shown in brackets the name of the agent. 

10. When the property is situated or when the ex.ecutants 
reside in different villages, a separate entry shall be made under the 
name of each village in its proper alphabetic~] place in this form, 
e. !J· " Arle and three others." 

11. Index. sheets will be supplied to Taluka. Yillage Regi5trars, 
Petba Village Registrars, and Village Registrars in loose sheets 
bearing all letters of the alphabet printed on their lower margins. 
In employing one of such sheets for the purpose of indexing under 
any particular letter, all the letters below the required Index letter 
should be removed by cutting them ont and all those appearing 
above such required letter shall be cancelled by drawing an ink line 
through them. 

12. The date to be entered as the date of registration in the 
last column of the Index is the date of registration endorsed on t.he 
original instrument as required by tbo third paragraph (If section 58 
of the Act. 

(c).-Claim·Note and Day-Books. 
13. A Claim·Note Book in the form of Appendix: H, and a 

~orme and usu of Day Boolt in that of Appendix. E shall be 
ClaJm •• \ote and Day kept h\' each Village Rerristrar. 
Books. J e 

(a) If the registration of an instrument is .completed on the 
day for the attestation of the instrument and before the 
claiming party under such instrument leaves the office, 

• 'l'he word 'other' was substituted for 'another ' by notification .No. 
9381, dated 2-hh November, 1808, B. G. G. for 180~, pt. I, p. 1178. 
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no claim-note from this book neeJ be granted to such 
party. 

It shall be the duty of the Vil!ajl;e Re~i~trar, if possible, to 
complete the registration of an instrument on the same day on which 
such instrument is prepared and attested by him. 

(b) If, however, when a party claiming under an instrument 
leaves the office, the registration of such instrument is 
not complete, the Village Registrar shall grant to such 
party a claim note with the amount of fee endorsed 
theretn, which shall afterwards be taken back and filed 
when the instrument. to which it relates is delivered to 
the party who claims it, or to such other person, if any 
as he has nominated in writing in that behalf *on the 
reverse of* the claim-note, and the signature of such party 
shall be taken in the Day-Book aclmowleJging receipt 
of such in8tmmcnt. 

(d).-Cash Book. 
14. Every Taluka and Petha. Village Hegistrar and Village 

Registrar shall keep a cash book in the form 
<'ash Book. given in Appendix. F, and in this book _shall 

be entered all fees paid for regi~tration or for searches or copies 
granted. All moneys recovered from Yillage Registrars in the 
shape of fines, percentage-allowance on ft..>eS refunded to parties, &c, 
shall al~o be brought to account, and the correctness of each day's 
t,otal at.tesh~ll by the Village Registrar's signature in this book. 

(e)-General Provisions. 
15. The C~ffice of every Taluka or Petha Village-Registrar 

shall be the loLa.l office of i::sue for books, 
LocAl t,ftl.c\'a of it!~ue forms, &c., to the other Village-Registrars 

for Books aud forn1s. 
of the Taluka or Petha in which such CJffiet~ 

is situate. 
lG. The offi..:e of each Ta.luka or Petba. rillagc Uegi5trar shall 

be a central offi;;e of record fur the \"illage 
Trauefer of records llegi.,try Offiet'>s of th'i Taluka or Petlta., and 

to Clrtil-e ,,( l'alu~a or 
Petha v1.tage Hrg;8• tLe Uegister, Day and C~h Books CJf the 
trar, latter \.illage 1:\egistry Offi~:ei! shall be 

fvrwarded to the 8aiJ Taluka Clr PttLa \•iJia~e 

• 'l'btle words were aJJed by notiticatiou !\o. 9~tH, c.:ited Oil p. lS. 
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Registrar for the pnrpose of being recorded as they, from time to 
time, become complete, and have, when complete, underp-one scrutiny 
at the hands either of District Registrar or District lnt~pector. 
Subject to the sanction of the DMrict Registrar,t a Cash or nay Book 
may be destroyed after a lapse of six years from the date of the final 
entry appearing therein. 

17. Each Village Registrar, not being a Ta.luka. or Petba 
Village Registrar, shrul hold office in the cbavdi 

Village Registra;s of the village which is the bead quarters of 
wberl' to hold tbe1r , ' , , 
offices &c. the Clrcle, or where the village chavdt 1s not 

available, in a hh·ed building, office·hours 
being from 11 A. M. to 5 P .• M. On closing the office, the Regi!~tration 
books, &c., shall be secured in a. box or otherwise, and if the office be 
held in the chavdi, given in charge of the Viilage Police for safe 
custody. 

• 17 A. In cases of grave emergency, it shall be permis11ih!e 
for a Village·Registrar including a Talnka or Petbn. Yillage 
Registrar to draw up and ragister deeds at his office or his private 
residence, or the private residence of some person other than himself, 
on any day whether a Sunday or Government Holiday or not, and 
at any boor of the day. In all such cases the Village Registrar 
shall at once report to the Registrar to whom he is subordinate, the 
fact of his having drawn np and registered n deed as above and the 
reasons for his action. 

18. All Talnlm. or Petha Village Registrars and Village 

Talula and Petba 
Village R~l!'iatrara 
and Village Hegistrara 
to provi·•e their own 
wming mater1als and 
to be responsible for 
quality of writing and 
condition of t be 
records. 

Registrars shall provide, out of the amount 
received by th~m as remuneration, whatever 
writing materials they may require for the 
work of their respective offices, excepting such 
blank fcrms and books as aro supplieJ by 
Government. They shall be re~ponsible that 
all instl·oments drawn up by them or under 
their superintendence are written intelligibly, 

legibly and distinctly, and that their records are ke11t neately and in 
order. 

t 'llu.• words ' Di-trict l:egietra.r ' have bt-ell sub•tituted for the word" 
"Iu,peetortien"ral of Registration," b' notification No 768 A dated 4th Feh. 
19V'J, B. G. G. for 1902 pt. I. p. 214. 

• This rule is added bv notification No. 7683, dated 4th November, 1!)1)3, 
B. G. G. for 1903, pt. I, p: 1392. 
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19. No Village Registrar shall destroy any of the old papers 
of his offioe without ba. ving first obtained the 

DeAtruction of old sanction of the Registt·ar through the Talnka 
pa,.ere. • - , 

or Petha V1llage RegiStrar. 

The following papers, &c., in the Taluka or Petha. Village . 
Registry offices and Village Registry offices shall be destroyed after 
the lapse of two whole yeal's from tho date on wbioh such papers, 
&o., or tho proceedings to which they relate were finally dispoeed of, 
sobjeot to the sanction of the Registrar of the Di~triot. A list shall 
be kept of the papers so destroyed in the form giYen in Appendix G. 

(1) Receipts (claim-notes) granted under rule 13 and taken 
back, and counterparts of such receipts. (2) Contingent Bills. 
(3) Indents for Dead Stock. (4) Indents for Books and Forms. 
(5) Applications for searches and inspections and appli~ations for 
copies. (6) Applications for attendance at prirate residence. 
(7) .:\pplicaLion~for Jeuve and t·eporh of deli,·ering owr and receiving 
charge of office. ( 8) Ordinary co1·respondence, excepting circular 
orders, standing orders and other papers which may be considered by 
the District Registrar to be of importance. 

E\'ory Village Registrar shall submit yearly, in the month of 
.January, a li11t of those papers of his office, not less· than two years 
old on the preceding 31st of December, which he proposes to 
dostro~·, to the llt'gistrar of the District through the Talnka or Petba 
Yillage Registrar. 

• Any papers other than the foregoing m'\y also be destroyed 
with the previous sanctioo of the District Registrar.* 

II I.-Procedure. 
(f)-Execution and registration of Instruments under 

sections 57 and 58. 
20. Village TI<'gistrars shall July satisfy the ruse] res of the 

Preliminary me .. 
aurt • to lie &&~en 
hefurt au iuetntm~nt 
i• •·rithlrr, 

iJentity of each ex.ecutant, and shall reoei ve 
the fee for registration before the instrument 
io~ written. Tht>y sh~ll also s~J.tisfy themselves 
that no agricultnri.,t purporting to Le an 
exi'Cotn.nt ill a lunatic. an idiot or a minors 

•-• 1'hi11 matter l1u bee11 ~ubetitnkd, by 11otilication !\o. ~·;s !., dated 
4th l't'bt11ary 1~9:! i R. li.li. Jor 191J:!, rt. I, p. !!1-!. 
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and shall pay careful attention to tho requirements of tbe Stamp Act 
and the rules issued under it~ 

21. Every Vii I age Registrar shall ~e provided under the order, 
. . of the Registrar with specimen forms of all 

. st~~~:~:~100 of m- instrmrents to which agriculturists are 
ordinarily parties. In drafting an instrument., 

care must be taken to follow the best obtainable form, and while 
fully expressing the intentions of the parties, to avoid repetition aml 
prolixity. 

Above all, the language employed shall be simple and clear, ~nd 
the description of immoveable property, if any has to be mentioned in 
the instrument, shall be such as to enable tLe property to be 
unmistakeably identified. When the instrument relates to land to 
which a su:vey has been extended, the survey numbers shall be set 
forth. 

The Village RegiEtrar shall ordinarily draw up the instrument 
himself, and shall only employ another person to do so under his 
superintenLlence when be is himself prevented by an exceptional 
press of work or other unavoidable cause from drawing up the 
instrument himself. When the instrument is not drawn np by the 
Vill,.ge RegiEtrar himself, bnt under his snperintendence, the person 
1hawing up the instrurr.ent shall be chosen by the Village UC"gistrar, 
and is in no ca.se to be remunerated by the pa1·ties themselves bnt by 
the Village Hcgistrar from his percentage-fees . 

.22. When the instrument has been written, it shall be read out 
Eullo,semeuta to be to all the parties by the Village Registrar 

maJe on. the. insrru- and ex.ecotetl as provided in section 57 of the 
ment atter Jta exe-
cution. Act. 

The Village Regist!'ar shall then endorse upon the instrument 
a note in the following from :--

Rs. A. P. 
,; fee received for preparation nnd rc>gistration &c, &o .... 0 0 0" 

Total ... 0 0 0" 

Immediately below this note shall appear the endorsement of 
attestation req aired by par "graph 2 of section 57 c,f the Act in the 
following form :-
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"This instrument written by me (or under my superintendence), 
afler having been read n.lond within Lis bearing, bas been 
executed in my presence, this day, by A.B. of C.D., whom 
I know (or of whose identity I have duly satisfied myself.)" 

If a. witness is examined a~ to identity, Lis signature and piac~J 
of residence shall be taken in the following form, viz : 

"I, E.F. of G.ll., identify A.JJ. (signature or mark of E.F.)" 

The endorsement shall be ~igued and dated by the Yillage 
Registrar; and if any of the parties to the instrument is unable to 
read it, the attestation of two respectable witnesses shall in1mediately 
follow that of the Village Registrar in the following form: 

II We I.J. of K.L. and Jf.N. or O.P., have witne~sed tile 
execution: this Jay, of thi:; instrument by A.B. {)f C.D.'' 

(Signature or mark of I.J. of ,1\",L.) 

(~ignature or mark of Jl.S. of O.P.) 
The Yillage Registrar shall ue:d endorse upon the instrument 

the note required }Jy paragraph 2 of section 59 of lbe Act as to 
whether or not the transfer of the consideration named therein or of 
any part thereof took place in his presence This note shan· be in 
one or other of the following forms as the case may be : 

"A.B: of C.D. has in my presence, this day, received from Q.R. 
of S. T. the sum of Rs. (to be entered both in figures and 
word~). the cont~·act of this matter is not clear. h it so stated 
in the notification (the following articles, viz.) being the whole 
(or p~trt) of the con:::idcratiou stated in this instrument; '' or 

'' ~o portion of tho con8idcration stated in tLis instrument has 
~ell paid in my l'rcsence to A.E. of C.D." 

Tho endofliemont l.lhall be liign(ld by the Village Registrar. 

Immediately below such declaration shall be endorsed a further 
nu~ :<howi11g tho number cf the instrument and the page and 
\\,Jumc of the Hegister Hook in which it is registered. 

Finally, at the foot ()fall these endorsementd shall be affixed 
the rilla.ge Hegi,trar's signature with h~ official designation • f"lilage 
Ht•gi~trar of,'' and tho date of such signature. 

23. lt shall be the duty of the 'Village Uegibt.rar to enquire 
"bet her th~ iu~trument aoout to be ex.ecuted will moJify or whoiJy 
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or pal'tly supersedG any previous instrument; and if the parties 
ans,ver in the negative; the fol1owing declaration shall be endorsed 
on the instl·ument and signed by the claiming party or parties or by 
his or their authorized agent. 

1
' I (or We) hereby decla.t·e that this instrument does not modify 

or wholly or partly supersede any p~evious transaction ot' 
instrument." 

24. When a. previous instt·ument, which is to be modified or 
wholly or p~~ortly superseded by a new instru· 

Marking of previ- men~ is produced in accordance with the 
ous instruments for 
indenti&cation. . third paragraph of section 59 of the Act, the 

Village Registrar shall write npon such 
previous iustrntnent the following note : 

cc This instrument· has been modified (or ~ wholly or 1Jartly 
superseded) by instrument No. of 189 executed in 
my presence by A.B. of C.D. in favour of Q.R. of S.1~ and 
attested by me this day." 

On the new instrument which modifies or supersedes the 
previous instrumen~ the Village Registrar shaH write o.t the top cf 
the docum~mt immediately over the stamp·impression, if there be 
any, the following note : 

"The instrument dated cs:ecuted Ly A.B. in favour of 
Q.R., whioh this instrument modifies (supersedes) has been 
produced before me this day, and a note of such modification 
(super5ession) ltas been endorsed by me thereon:" 

Provided that the writing of this note shall not dispense with the 
ne<.;e~~ity of a full description of tbe old instrument being contained 
iu the new one as required ~y section 59 of the Act. 

t When it is. alleged that any such prerious instmment is on tho 

Proviso. 
record or otherwise in the custody of a Court, 
or is lost., or Las been destroyed, the Village 

Registrar, after a.'!C~rtaioing that such previous instl'umcnt wa5 duly 
registered, may permit a certifid copy thereof to b<J produced iu 
lieu of the original ; and in eyery suc~1 case tLo following proceduro 
shall be. observed : 

• l'he word cor' was inserted by notification So. 9381, dated 24th Nov. 
1823. B. G. G~ for 1898, pt. I, p. 1118. 

t This proviso was added in substitution of o note to rule 2-1 by 1he 
n··H!i~lion ~o. ~1 datc<l r:~h Jan, l!.lO:J i B. G. G. !or lflWl, pt. I, p. ~0. 
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A. The contents of the certified copy shal1 be f~lly 
described i; the modifying or superseding instrnn1ent 
and the said copy shall be marked by the Village 
Registrar under his hand for identification with the 
words " the instrument of which this is a certified copy 
has been modifi~d (or wholly or partly superseded) by 
instrument No. of executed in favour of 
Q. R. of S. T. and attested by me this day;' and shall 
then be dated and delivered to the person who produced 
it. 

B. If the previous instrument is lost. or has been destroyed 
and the registered entry thereof ~ in the Village 
Registrar's custody, he sha.ll endorse on such entry a 
note under his hand as to the modification or supersession 
of the said instrument, to the following effect : 

" The instrument of which this is a copy has bee~ modified 
(wholly or partly superseded) by instrumEnt serial No. dated 
and executed in my presence by A. B. of C. D. in favour of Q. R. of 
S. T." 

C. If the previous instl'ument is in the custody of a Court, or 
if it is lost, or has been destroyed, and the registered 
entry thereof is in the custody of another officer, the 
Yillage Uegistrar shall forward a certified copy of the 
cutry in his ltegister relating to the modifying or 
superseding instrument to snch Uourt or officer, after 
writing an endorsement of the d~patch of such copy 
below the registered entry in column 3 of the Regioter 
book, with a report explaining the circumstances. If 
tho officer be a Village Registrar, he shall, on receipt 
of such a report, endor;;e on the regt~tered entry a note 
undtlr his band &s to the modification or snpersessioD of 
the instrument in the form prescribed in clause B &bole, 

. .Y .. te-All nott>s 011Jer paras 1 and .2 of rule 24 and under the 
l:lau~s A, B a.ud C abore shall be signed and dated by the '\illage 
Registrar. 

25. In ordinary rases all in~truments shall be drawn up and 
rt>gi~tered at the offi~ of the \ill age Registrar autborired to prepare 

D 
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Preparation and 
registration of inatru. 
ment at private re
jidence. 

the same. But on special cause being shov. n, 
such officer may attend at the residence of any 
person desiring to have any instrument 
prepared and shall charge an a.ddHioMI file as 

laid down in the Fee T1ble prescribed under section 63 of the Act. A 
Village Registrar receiving batta unuer Article V of the Fee Table 
·for attendance at a. private residence for the preparation of an 
instrument, or for the attestation of a power-of-attorney, shall grant 
a receipt in writing for the money so received by him to tl:e party 
on whose application he proceeds to the private residence. 

(g).-Provisions applicable to Registration by Village 
Registrars under section 58 of the Act. 

26. If in writing an instrument it has been found necessary to 
wake any corr ilctions in the nl:ltare of erasures, 

.C?rre~tions in the interlineation!!, &c., the same shall be initialled 
ongtnaltnatrument to • • 
be attested, by the V1llage-Reg1strar and clearly noted at 

the end of the instrument immediately above 
the signatures of the executants. 

27. If in any ca.se the space afforded by a single piece of paper 
is found insufficient to contain all the writin(J' 

Provisions when of an instrument and it is necessary to attach 
space afforded by • • 
810gle piece of paper an extra ptece or pteces thereto, the Village 
ia ~nsufficient .t~ con- Registrar shall write his signature across the 
tam all the wnt1ng of • • • 
an instrument, Junction of the two or more p1eces of paper of 

which the instrument consists, both on the 
front and on the reverse side, and make a note in the Register Book 
at the foot of the entry of how many pieces of paper in addition to 
the stamp paper the instrument consists. 

28. A Taluka or Petha Village Registt·ar who regkters any 

Memorandum of 
instrument registered 
by a '[aluka or Petha 
Village Registrar to 
be sent to \illage 
1\l>gistrar of circle in 
which property is 
situated or in which 
esecutant resides. 

instrument in the exercise of concurrent 
jurisdiction, or the Village-Registrar when 
registering a document relating to immoveable 
property situate either wholly or partly in 
some circle other than his own, shall, on such 
registration being completed, forward to the 
Village Registrar within whose circle the 
property affected by the instrument is situated 
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()r iu case ()f aa instrument relating to moveable property to the 
Village Registrar ()f the circle in which the executa.nt or executants 
of r~ucb instrument resides or reside, or if the property be situated or 
ellllcutants reside in different circles, to the Village Registrar of each 
11ncb circle, a memorandum of the instrument so registered in the 
form of Appendinx H. 

When memorand'l are despatched onder this role by a Talnka. 
or Petha. Vil1age llegt'ltrar to Village Registrars in his Taluka or 
Petha or by a Village Registrar to another Village Registrar, a note 
shall be made in the Register-Book below the true copy certificate to 
the effect that such memorandum has been sent and specifying the 
Village Registrar to whom and the date on which such memorandum 
was sent. 

All such memoranda sent to a Village Registrar's office shall be 
filed in that office for two calendar years, at the end of which period 
they may, with the sanction of the Registrar conveyed through the 
Taluka or Petha. Village Registrar, be destroyed. 

29. In copying an instrument into the Register Book, the 
endorsements prescrilied by rule&, 22, 23 and 

ine~:~en~ i~!~~: 24 shall be copied in column 2 and the 
Ht>giat.er. contents of the instrument itself shall be copied 

in column 3. When the instrument is stamped, 
the value of the stamp and stamp·vendor's endorsement appearing 
on the original instrument shall be copied in column 3 of the 
11E~gister l~ook above the entry. 

30. Error11, ora.sures, ot· alteratio11s appoaring in original 

Method of noting 
nrora, erasurea, &te., 
in origifial iuatru
ments in the copiee 
tht<rt'Of in t b e 

instruments or in the endorsements thereon 
shall be copied into the Register exactly as 
they appear in those instruments or endorse
ments, marginal notes being written explana
tory of such errors, erasures, and alteratiollll, 
t. 9.

1 
"so ill the origin&},., or corresponding 

wor.U in the vernacular, with a • over the error, erasure, and 
AltC'r&tion and a oorresponJing mark over the marginal entry 
l'l'lating thereto. 

31. On t.Le copy ill the Uegi.ster Book being compleu.d, the 
Village Heg~trar h&"iug carefully l'<~Ulp&red it with the original 
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A . · shall certify under his signature, with his 
tteetahon of copy • • • • • 

of instrument in offi01a.l designation attached, that 1t IS a true 
Rel!"ister Jjook and copy. Any mistakes made at the time of 
method of attesting • • 
corrections in that copymg shall be corrected by the words wntten 
copy. by mistake being bracketed and the corrected 

words being written above, or by the ·words 
omitted being neatly inter lineated; but the Village Registrar shall 
attest all such corrections in the Register Book by attaching his 
initira,ls thereto, and certify at the foot of the entry that these mistakes 
were made at ~he time of copying. 

When any such corrections are made, the form of certificatt 
shall be as follows : 

"True Copy" 

"The words line page having been 
unnecessarily written at the time of copying, have been placed 

· in brackets u or " the words line page 
having been written by mistake at the time of copying, have 

· b'een placed in brackets and the words have been written 
a hove,'' or" the words having been omitted by mistake from 
line page at the time of copying, have bee1.1 
written above the line." 

.A. B. 

Village Registrar. 

· 32. All entries in a Register Bgok shall be numbered in a 
· consecutive series which shall commence and 

Entries in Register- terminate with the calendar year, a fresh series 
Book bow to be num-
bered and marked. being commenced at the beginning of each 

year. The serial number shall appear in 
column 1, being distinguished in the case of instruments relating to 
immoveable property by the letter A and in that of instruments 
relating to moveable property by the letter B. 

An ink line shall be drawn from left to right across the page of 

Termination of one 
entry and commence-
ment of next to be 
shown in the Regiatt>r 
Book. 

the Register Book to show where 01.16 entry 
terminates and where the next begin!!, such 
line being drawn immediately below that 
pottion of the copy, whether in column 2 or 
3, which appears lowest down o.u the page. 
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The entry relating to one instrument in one colomn shall in no case 
be made alongside of the entry relating ro any other instrument in 
the other column. 

Where owing to the doc uwent being short, the marginal entries 
in the Register Book extend lower down in column 2 than the copy 
of the document in column 3, the bhmk space left in the last named 
column shall be cancelled by cross lines in ink being drawn over it. 

(h).-Copies and Searches. 

33. All errors, interlineations, &c., appearing in the registered 
entry shall be shown in any copy granted under the fourth paragraph 
of section 58 of the Act, in the same manner as they appear ia the 
Register as required by rule 30, and mistakes made in preparing 
the copy shall be corrected in the manner prescribed iu rule 31 for 
correcting mistakes when copying instruments in the Register. In 
certifying any copy of Registered entry, a Village Registral shall 
atta.ch his full official designation thereto as well as his signature. 
On furnishing a copy as aforesaid the Village Registrar shail make 
a note immediately below the last endorsement appearing in 
column 2 of the Register Book as follows :-"Copy of the original 
of thifl entry or copy of this entry granted free of charge to .... on ... 

34. Subject to the }layment of the fees prescribed in this behalf 

Applieatione for 
eopy1 Btl1Hch or. in
spection. Reeeipt for 
any payment on ac
count of the above to 
be ah\·aya given. 

by Government onder section 63 of the Act, 
Register Books and Indexes and memoranda 
filed under rule 28 shall be open to the 
inspection of any person applying to inspect 
the same, a01l copies of entries therein shall 
he given to, or may be taken by, any person 

applying for such copies. Provided that 110 Register Book or other 
rdcord of a Yillage Registrar's office shall be illipected by any person 
other than a Government officer, save in the presence of the Yillage 
Ht•gistrar and in the place used by him as his office, and that all 
applications for inspection or for copies shall be in writing. 

An~· per~:m permit~d to inspect such records may search for 
IW)' entry lherein, or if be shall so desire, such search shall be n.ade 
for him us aforesaid by the Yillage Registrar. 

(lu e\'tlry 'l'l·lk .. tiou for ~~earcb, or for iDi!pection or for a copy, 
tb~.Jre ih&ll be euJorsed by the Yillage Registrar the date of receipt, 
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the date on whioh the requisition is satisfied and the amount of fee 
received. 

For every payment made under this rule a receipt in the form 
of Appendix I shall be granted by the Village Registrar. 

(i).-Returns. 

35. At the dose of each month every such Village Registrar 
as aforesaid shall forward to the Taluka ur 

:Ma~hl~a;\Jt:~~o, ~!. Petha Villagt~ Registrar a. statement in the 
form of Appendix J, showing the number of 

imtruments registered by him and all fee collections made by him, 
during that month including those on aceonnt of searches, inspections 
&c., aud.copies granted under rule 34. From the Returns thus sent 
and from the information to be gathered from the books of his own 
office, the T\luka. or Petba Vi11age Registrar shall prepare a general 
Monthly Return from the whole of the Village Registry Offices of 
the Ta.Juka. or Petha. in the form of Appendix J, and shall submit the 
saml3 to the Registrar, in whose office again a general District 
Monthly Return of the same kiud shall be prepared and forwarded 
to the Inspector Gem~ral of Registration. 

(j).-Remittances. 

36. Remittances on account of Registration fees, &c., shall be 
Remittance to the sent as follows to the Treasury :-

Trusury how to be 
made. 

(a) by Taluka. and Petha. Village Registrars, to the Taluka 
or Petha. Tre11.sury along with the collections of the 
offica under the Indian Registration Act, 1871; and 

(b) by Village Registrars by means of the Village Mabars, 
monthly to the Ta.luka or Petha Village Registrar, who 
shall immediately on receipt 6nter the same in his Cash 
Book and pay the a~nonnts into the Treasury as ordered 
above. 

The amounts thus remitted monthly shall be sent so as to reach 
the Talnka. or Petha Village Registrar not later than the 25th, or in 
the case of the Talnka or Petba Tillage Registry Offices, where there 
are no treasuries, not later than the 20th of each month; or if these 
dates fall upon a Sunday or gazetted public holiday, not later than 
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the day preceding such Sunday or holiday. In the month of March 
remittances may be made so as to reach the Taluka. or Petha. 
Village Registrar not later than the 31st "f that month. 

A remittance by a Taluka Village Rf.gistrar shall be ao· 
companied by his Cash Book, in which, on the remittance being pahl 
in, the receipt of the Treasury Officer for the amount shall be obtained, 

lu the case of a Petba Village Registrar at whose head-quarters 
there is no Treasury, the receipt for the re~ittance to be obtained 
from the Treasury Officer at Taluka head-quarters shall be kept in a. 
separate file. 

Hemittanoes by Village Registrars shall be accompanied by a 
chullan, which chullan shall be countersigned by the Taluka or 
retha Village Hegistrar as an acknowledgment of the receipt of the 
money, and the chullan so countersigned shall be retransmitted by 
the Taluka or Petha Village Hegistrar to the Village Registrar in 
whose office it shall be filed. 

(k).-Correspondence. 
37. Taluka and Petha Village Registrars shall, as regards 

1'aluka and Petha official correspondence, be the medium of 
Yillage Regi~trars to • • L h . . , 
~e the mediUm of commumcatlon etween t e Vlllage Regtstrars 
oomruuuicatiou bet· and the Registl·ars, 
ween Village llegie-
trars and the regis-
trar~. 

Where there is no post office, correspondence from and to the 
Correspondence how offices of Village Registrars shall be sent by 

to ~e ernt. means of the Yillage Mahars. 

lioferences from Yillage Registrars regarding matters of" 

llt:fereneu from 
\'illag~ Registrm 
l10w to be diapueed ol 
in ec:rtaiu cases. 

procedure, when the point involved is in the 
opinion of the Taloka or Petha Village 
Hcgii!trar of minor importa.noo, and the Ta.luka 
or Petha. Village Registrar to whom the 
reference is addressed entertains no doubt as 

to what thl! answer should be, way be disposed of by such Taluka 
<'r Petha Yillage Registrar without further reference to the 
Hegistr&r. The reply of the Talnka or Petha 'Village Registrar to a 
reference of the above nature shall, however, be in the shape of 
a.J\'k~, not in tba.t of an order. A Hegister of such references, 
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showing also the manner in which they have been disposed of, shall 
be kept by each Ta.luka or Petha. Village Registrar, who shall be 
responsible for the exercise of due disoretion in replying thereto. 
When in doubt on any point, the Taluka or Petha Village Registrar 
shall refer the matter to the Registrar. 

(1).-Refund of Fees. 
38. If for nny roason the exe:Jution and registration of an 

Refund of ~'ees. instrument for which the fee has been paid are 
abandoned, one-half of such fee shall be 

refunded to the person who paid the same. A register of such refunds 
and of refunds of fees surcharged and of safe custody fees which have 
been remitted shall be kept by each Village Registrar in the form of 
Appendix K. 

39. If an original instrument which bas been executed and 
registered under the provisions of section 58 of the Act, being 
unclaimed by the party entitled to the custody of the same, has 
remained in the custody of a Village Registrar for sixty days from 
the date of its registration by such Village Registrar, such Village 
Hegistrar shall forward such original instrument to the Taluka. or 
Petha. Village Registrar for safe custody. 

When a docureent owing to its not having been taken away 
within sixty days from the date of the completion of its registration 
is forwarded by a Village Registrar to his Ta.lul{a or Petha Village 
Registrar, and the document is delivered by such Taluka or Petha 
Village Registrar on receipt of safe custody fee, intimation of such 
delivery stating the date of such delivery shall be given by the 
Ta.luka. or Petha. Village Registrar to the Village Registrar from 
whom the dooument was received, and the latter shall enter in the 
last column of his Day Book the date of delivery of the document 
by the Taluka. or Petha. Village Registrar. 

40. No document of which, if it remains unclaimed for a 
period exceeding two ye~rs, the destruction is authorized under sub· 
section (2) of section 61 of the Act shall be destroyed without the 
previous sanction of the Registrar of the Distrirt, nor until sixty days' 
notice of proposed destruction has been duly issued to the parties 
concerned. 

When a document is destroyed a note recordiDg it3 destruction 
~hall oo entered in the Register Book at the foot of the copy of the 
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document. The nota shall reoord the fact that the document has 
been destroyed under the sanction of the District Registrar. 

A Ji.st of documents destroyed shall be ke1Jt iu : 

. (1) Ea?h Taluka and Petha} for the Taluka or Petha 
V1llage ReglStry office, ' 

(2) Each Registrar Office I for the district.* 

Appenices of Rules under section 61 • 
.. ~ 

Appendix A-{ste Rule 2) 

Serial Number. ! Endorsements. Copy of lnstrnmen~. 

• Jlule •o lw been substituted for the original br notification No 
H.1j .\dated t.l1e 27th June 189~. U. G. G. for 18\JtJ, part I, p. 979; and it 
bu beea. auullld&d by notification No. iUSA. dated 5th February t0fr2, B. G. G• 
fvr l~J2, part I, p. 2H. 

I; 
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Appendix B-(see nde 5). 
Form of Index under Rule 6 framed under Act XVII of 1879.t 

I 0:...., 0:...., 

~ 
0 0 

~ .g 8 . rt:l 8 "'t:: ;.s. i- = .:t.l9 = a.'l = liS = . .... 
~~ liS c ~ liS S:l 

~~ "" .::~rd 
CD 

~ 
.......... ...... -; 

I ~i> btl =~ = c 
0 CD rn C ~;;.. = .... "" ,g biJ ........... ~.s ~ ~ 8"" 

.... 
<P'iil ~ I .. ~ 8 f~ t.C ~.~ t..,l>'l c 0 «a~ ·~ ~·~ 0:...., ~bl) 0 Ill .bs:l 'tlo 0 .... f! (I) ,..·- rtJ 0 - tl) btl a 'Sil., :::.,t- = .s.~ 

~ 0 .s~ 0 = 0:...., :;.... .. =· ... ~g 0 Q.~ t..,e ...... 8 0 
t..,C) 'i i;t::l .... 0~ ~ .... 

= 0~ 0 = "'t:J-+0 "'t:JIIS ,g 0:..,(1) 
0 .... (!) .... 

0 "" 
a~ ~ 

0:..,(1) = c "" tO =o ~ <II~ o a «~g :::1 1::3 o:s .... 0 ~ 
-+O<ll 

Q,'l <ll ~ ~ zo tl) Cl'l"" 

z ~ 8 8 c ~ 0 

~ 
Cl'l 

~ 
0 z 0 

I 
N. B.-In case of instruments relating to moveables, the name 

of village in which the execntant or execntants reside, should be 
entered in Column I. 

Appendix C.-( see rule 7). 

Form of Synaptical Table of C011tents of Volume of Taluka or Petha 
Inde:e in Talv.ka or Petlla Village-Registrar's Office. 

Uontents of Volume of Index of the Taloka 
or Petha for the year 

N I 
Name of Village Registry IF I T o. Office. I rom page. o page. Remarks. 

1 Satara r 
1 100 ... : 

2 Arle : 101 206 I ttl 

3 Ankle ... i 207 350 
4 Pa.rli •••) 351 460 
5 Kumt.eh •••j 461 534 

t 'lois form of index nae been substituted by notification .No. 1128 dated 
16th February 1903. D. G. G. for 19031 part I, p. 155, 
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Appendix D.-Form of Claim-Note (Rwk 13). 

Daily No. ~ Daily No. 

Dat. or 189 • X Dat. .r 189 • 

Nature of document. ~.~ Nature of docnment-

A~onnt of value or consider&· ~~ Am.onnt of value or considera-J~ 
twn- ~, bon-

Name of claiming party- J~ Name of claiming party-

Received fees as follows: 'W Received fees as follow£~ : 

Fo~ preparation and registra. Jt For preparation and registra· 

bon Rs. ' tion Bs. 

Extra fee for registration} o'~ Ex.tra fee for registration} 
at private residence. t; at private residen'!e. 

~~ 
Extra fee under NoteD} JJ Extra fee under NoteD} 

ortba Fee Table. - ~ or the Fee Table. 

Totai ... Rs._ ~ Totai ... Rs. 

lillage Regbtrar. ~ lillage Registrar. 

lf tho withi11 named deed ~f If' the withi11 named deed he 
be not taken away within sixty ~~ not taken away within sixty 
days from the date of completion ~ days from the date of completion 
of its registration, it will be u of its registration, it will be 
forwarded to the Taluka [or~~ forwarded to the Taluk& [or 
Petha Jt rulage-Registrar and \_( Petha ]t Village Registrar and 
be liable to extra or safe cnstody ~~ be liable to extra or safe cru;tody 
f~ of one anna for every day P~ Coo oC one anna Cor every day 
for which it may remain in tho ~ for which it may remain in tho 
custo.iy of Ta.luka or Petha. z custody of T&luka or Pe~a 
VU~ge-:&>gistrar. subject to a ~i;'l \illag&-Jlt.gi.strar, snbject to a 
waumum fee o£ 11;, 3. "i maximum Coo of Rs. 3 • • 

t '!'he words in bracl:ete hue been adJod b7 DCitification No. 9381-
D, IJ. G. for 18'.!8, pt. I, p.117S. 



Description of 

Daily Instrument and V a.lue 
of Number. Property affected 

thereby. 

Appendix E.-( see Rule 23).' 

Date on Date on which Signatures of' 

which Date on Instrument is Claiming 
Reference Registration which despatched tn Parties or 

Fees. to Instrument Taluka or their Agents 
Register. of Instru- is returned Petha Village- acknowledg-mentis 

completed. to the party. Registrar fur ing receipt 
safe custody. of Instruments 

B.s. a.. P· 

Villa£"e Re£"istrar of 

c
~ 

s 
ii 
tD 
.!c 
tD oq 
~n· ::r 
~ o· 
1:1 
:;a 
E.. 
tD 
!!' 
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Appendix F.-(see Rule 14). 
FoRM oF CASH BooK. 

Wednesday, 21st .August 1895. 

31 

Fee for search of Registers for 1891 on application 
Rs. a. p. 

of A. B. dated 0 2 0 
Amount of percentage repaid by undersigned Village 

Regish'ar on Rupees 2 refunded to A. B. on 
5 document Serial No. of 0 6 

Fee for copy granOO'Il of Serial No. 565 of 1885 on 
0 2 0 application of A. B. dated . . . • .. 

Fees for attesting a special Power-of.Attorney exe-
cuted by A. B. in favour of U. D. this day in 

0 2 0 my presence .. . ••• • .. ••• ... 
Total fees for preparation and Registration of docn· 

ments as shown in Day Book of this day's 
10 8 0 date ••• ..• ••• ••• ..• • •• 

Remitted to the Talnka Village Registrar or Treasury 
Rs. ••• ••• ••• ••• ••• . .. 11 ' 5 

Date• Village Registrar of 

Appendix G.-(see Rule 19). 
List of papers ikstroyed. 

N urn her and date of I 
the Paper, if any. 

Subject of the Paper. ni;too '(/ Remarks. 

No. I~· 1 

·rue wn. 

I 

Village llegistrar of 
• Ste notilk&tioll No. 9381. B. G. G. for 1898 pL I, p.ll78. 



APPENDIX H. 
Memorandum under Rules 28 framed, under Act XVII o.J Z879. 

..... 
..... ...! Description and 0 

Oopy of 0 s:l c:.i-So1·ial CP cp value of Property 0 .... Endorse- ... 8 ~!.. Number. 1::1 1=1 affected by the <IS 0 ments. ~~ Document. .fi'"" ..... s:::o.. 
w 

1 I I ---

Forwarded to the Special Village Registrar of 
Date of receipt-

~ 
..... bD -o8 =3 co~,.; -8 o.s g3 .s E-1 0 s::l s::l .... (!) 
$~-- ~~ [2~ gs s·.c CP a:> s=;:: ..s·- ~·- ~-;:; ~ ~~ <IS~!. ~~ O,J:o: 

zc~ ~~ z~ '"'s::~ P-l..s 
0:::: 

~ 
=3 
.s~ 
l2 .... 
~0 

0 ft 

... .!I: 
~~ 

ca 

I 
Date.~··;················} 

Taluka or Petpa Village Registrar. 

Reoei ved from 
Appendix I-(see Rule 34, Clause' 4.) 

for 

0 ...,. . 
g$ 
§·&, 
... CP 

~~ 
~ 

(search, or grant of copy, or inspection, or for attendance at private residence or attestation or a 
power-of-attorney, &o.) 

Village Registrar. 

~ 
00 

< ::::: 
IQ 
tD 

I ' ... 
C'1) 

eq 
u;· 
'~ ... 
~ 
~ c;· 
::s 
:;tJ 
c n;-
~ 



APPENDIX J-(see Rule 35.) 

Detailed Statement sl1owing tl.e Classi_fioation of all Instruments registered. 

l.MMOYEABLE~. 1\lOVEABLES. 

Nature of ln~trnments. ~ "o g Instruments .;, "'E~ Instruments 
c::l 

~~ § ~ ~ . partly relat- 0 a am partly relat-
~ "-<3 

4) 0 ~ .!:: .9 mg to old and Total. Q) '=..> ~.;-~ ing to old aDd 
z~ z~ 

;:; "'0 ._ partly t~ new s:l ;.. ..... partly to new 
. z 0 transactions. c:e 0 "'0 tran!;lactions . .... .!:: zc --· l>eeJ~ of ~ale . .. . .. 

l\f ortgages with Posf!ession ••• 
1\lortgagea without Possession 
lloeds of Gift . .. . . .. 
J.eascs for f'eriods not exceed-

ing one year • •• • •• 
I.eBSCs lor periods exceeding 

one year ... . .. 
l~onds ••• .. . . .. 
AU othor Deeds ... . .. 

TotaJ •.. I I 
ne~istrar of 

Grand 
Total. 

Total. 

----

S· 
;;

OQ 
B . 
'"' B 

OQ 
~ 
~ 

"" SU· -c;· 
=· 
::0 = A" 
14· 

~ 
'-0 



~r ~ ~~ ~~ ~s-rar 
f~8 ~§..I: 1£ 1:'~~ 
'1 8... =· ~ -I ~ (Jq -
c.. s· .,.,(Jq .... (Jl:l s· m m Sfl 

~ !JQ~o~$CJ 'll!i" 
• ICS .,... • • • ....,.. • 
• 0 (I) ..... • • =-· ;...; •cs ~·· ...... 

o e ~~Iii"' ~. "g 
~ "--'! ::s. ! c;;. ~ :- •• ct.o 1 = .. o •. • ··~C... o .• c .. 
• ._._"""i._fJJ ~ •• --· • 

-----1 I 

-No. 
--------1 --- --- ------------l--~-e-e-s.-

No. 

___ , I Fees. 

.No. 

-----------------------1 Fees. 

No. 
-----1 I Fees. 

I No. I -- - 1-------------= Fees. 

No. 

Fees. 

.... 

WI 

«:>:l 

~ 

~ 

0:. 

i"~ 
~~ 
d d 
8~ 
<'!) 0 

it-

The value or c9nsideration not exceeding 
lls. 20. 

The value or consideration exceeding 
Rs. 20, but not exceeding Rs. 50. 

The value or consideratioD exceeding 
Its. 50 but not exceeding Rs. 100. 

The value or consideration exceeding 
Rs. 100 but not exceeding Rs. 200. 

The value or consideration exceeding 
Rs. 200 but not exceeding Us. 300. 

The value or consideratioD exceeding 
Hs. 300 but not exceeding Rs. 400. 

~ 

1 

00 
s-
[ 
a 
0 ..... 
If -... d 
8 
m 
fA 0 cs 

0) I~ cs (Jq 
~ tn• 
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I I .No. 

..., 
-- =; ~ -~--=----- ---------1 Fers. 

i No. 
- - ------- ----- ----------- ------

I -- Fees. --
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Stateme11t of instruments registered durmg the month ending 

Nature of 
instruments. 
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Statement of instruments registered during the month ending 
in the Village-Registration Office of Talnka 

Expenditure, 
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Llases for period1 

exceeding one yea1 
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I 
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Jlonthly Statement of Arrears in t1~ Circle of on the 1st 189 

> 

ce .~ ~ ... .:: . ·;:... Number of Documents, Ill ..... =· .. o.. Cl.l CIS QP,. O'tl :!P-o.;: oo 0~ &c., of which registration 
tlls.'"" Ae> CIS is completed, remaining 
~ o ~G '1-iQ.I 'Of unclaimed in Office. Detailil of Document 

lllc:: Q,.C 
in hand. ... 0 Po. 

~~ ~l a- ... .. <II .::> 

In~trumen ts.\ -- flll S_! 
Ill_:, 

=~- .;:c:> Copies. ''"'E-4- zf . ... ~ :::; .... 
= I 

0 ·a z 
10 instruments from 

April1882. 

5 instruments from 
May 1882. 

20 copies from May 
1882. 

20 copies from June 
1882. 

Detailed Statement slwwing li"umber of Transactions of each Nature 
in each Re,qistration Circle according to Numher of Col\,mn in 

Statement of InstrtJ.ments registered during the montl1. 

I 
.... 
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= bD • 1::1 
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110 ::,olfl ~-
... Ill., Q) '1-1 ~ .... ..:: 

"C "C ~5 ~ c ~ .. ~Q. E-ci: Q.l 
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.. ~ 
; Ill Ill ........ :'ijiD -A ~ I s A ~ 

d < :.-.. ell.., :a ~ ..:10 

·-·~--·-' --r = -
17 of};')') of 1 J!l of 11 5oft, 11 of 1,.1 of 1J 2 of 2 1 of :3 

2 ot ~~~ s or 4, ::! of 3,1 and 1 and &0 r~ of Io,2 of 4: 
3 ot ;, 6 of 6, i; ot <,•!of lGI 7 of 9, 8 of 5 1 of 201 of 5 
l &c. &c. I &~ I llof 2<18 of 10 

2 of24: 

. ..V. B.-To be prepared by Taluka Village-Registrar !rom the 
\'&rious t·eturns recei\'ed from \illage-Registrars and sent with his 
gt•nt•ml statement. 

• The headi11g of thie column he.e been amended by ootiiication No, {1381 
Jattd ~Otb ~o,·ember 18~18. B. G. G. for I8~lS pt. I, p.t178. 
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Appointments, Salary, &c., of District-Inspectors and 
Village-Registrars. • 

41. Every Inspector shall be appoi11ted by and may be 
suspended or dismissed by the Inspector· 

A.ppointmen~, .sus- General of llegistratio11 and Stamps· but shall 
penqton and dtemtssa.l , • , ' • 
of District Inspectors. not be dlSmlSsed w1thout the sanction of 

Government being first obtained. 

42. Every Village Registrar not being a Sub-Registrar shall 
be appointed by, and may be suspended, and, 

Appoiutme~t 11, .sus- with the concurrence of the Inspector-General 
pen.IOn and dtsunssaJ • • , ' 
of \' illagc Rf'gistrars. may be d1smiSSed by the ReglStrar. 

Every Sub-Registrar appointed under the Indian Registration 
Act, 18i7, in the districts to which the Deccan Agricultmists' Relief 
Act extends, shall be t.v-of:.do Taluka or Petha Village Registrar for 
the Taluka or Petha of which he is Sub-Registrar. 

43. In addition to any fixed salary all Talnka. and Petha 

Percentage com-
mission to Taluka an1l 
Pttba Villa~e Regit~
trara and Village 
Hrgistrars. 

Village Registrars and Village Registrars shall 
draw 20 per cent. on the fee collections of their 
respective offices, and in addition to the al><>' e, 
Talnka. and Petba Village Re~istrars shall 
draw 5 per cent. on the gross collections of 

their respective Talukas or Pethas. 

44. In ca...-:es of neglect of duty, carelessness, or other official 

•'ines to Taluka and 
J>etua Y lllage l:le;,;-is
trlH& and Yilla~e 
l<egietrars for neg l~et 
ot duty, &c. 

under the said Acts, 
General. 

misoonduct in contravention of the Deccan 
Agriculturists' Relief Acts, 1879 to 1895, the 
Registrar may fine any Taluka or Petba 
Village Registrar or Village Registrar a snm 
not exceeding half a month's salary drawn 
and shall report the case to the Inspector-

4.), !\o security for the due performa.noe of their duties shall 
be required from Taluka. and Petba Yillage 

Y illa:.:e Hegistrans Rcrristrars who are required to fnrnkh security 
to "1\'0 IIOCUnty · r> 

1:1 • 8.i ::Sub.P~gistrars; but every \illage lkgistrar 
~hall Le rt~uirod to give security to the extent of Rs. 100. The 
~urity bonJ of a \illage Registrar shall be in the form i.u. U:ie in 

• ~oriftcata;A .!\o. iH~IIA H. li. G. tor lb9tj1 pan I, p. \jjl; aud -'o, 
liJSl ; H. li. ti. tur 18~, pt. I, p. UiS. 

G 
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the Revenue Department, The securities may be one or two in 
number as the Collector in whose charge the bond should be kept 
directs. 

46. Ia case of a Viliage Registrar being unable to attend to 

Agreements to be 
made during absence 
of Bpecial Village 
RegistrarB from their 
offices. 

his duties owing to sudden illness or other 
cause he shall make an immediate report to 
the Taluka or Petha Village Registrar or' the 
Sub-District, who shall forthwith report the 
absence of the Village Registrar to the 

Registrar. If a locum tenens be appointed, his salary shall be 
regulated by the existing rules. Pending arrangements being made 
by the Registrar the office of such Village Registrar shall be 
considered as closed and applicants shall be directed to the Taluka. 
or Pethat Village-Registrar. 

4 7. The fees to be levied by Registering officers shall be as 
follows, namely,-

For writing or superintending the writing and for attesting and 
registering any instrumeut. 

(a) If the amoum or value of the consideration therefor or of 
the property to which such instrument relates is e;r:pressed 
therein: 

Rs. a, P· 
(1) When the amount or value does not exceed Rs. 50 ... 0 4: 0 
(3) Do. do. exceeds Rs. 50 but 

does not exceed Rs. 1CO 0 8 0 
(3) Do. do. 100 

" 
200 1 0 0 

(4) Do. do. 200 ,, 300 8 0 
(5) Do. do. 300 , 400 2 0 0 

(6) Do. do. 4:00 
" 

600 3 0 0 

(7) Do, do. 600 " 1,000 4 0 0 

(8) Do. do. 1,000 " 
1,500 5 0 0 

(9) Do. do. 1,500 " 2,COO 6 0 0 

(10) Do. do. 2,000 " 
3,000 8 0 0 

(11) Po. do. 3,000 ,, 4,000 10 0 0 

(12) Do. do, 4,000 " 
5,000 12 0 0 

(13) Do. do. 5,000 ,. 7,500 14 0 0 

(14) Do. do. 7,500 " 10,000 16 0 0 

(15) Do. do. 10,000 " 15,000 18 0 0 

(16) Do. do. 15,000 " 20,000 20 0 0 
(17) For every Rs. 500 or part thereof in excess 

of Rs. 20,000 0 8 0 

1 See notification No. 9381, B. G. G. for 1896, part I, page 1178. 
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• Note I :-Whore property subject to a mortgage is sold to the 
mortgagee, the differe!ice between the purchase-money and the 
amount of the mortgage in respect of which registration fee has 
already been paid shall be considered as the amount of consideration 
for the deed of sale, proYided the mortgage-deed is proved to the 
satisfaction of the registering officer to have bee11 duly regisU!red.· 
When there is no difference between the purchase money and the 
amount of mortgage, the registration fee leviable shall be RllD&S 4. 

t .J..Yote II :-The registration fee leviable upon a document 
purporting to give collaooral or auxiliary or additional or substituWd 
security, or security by way of further IISSnrance, where the principal 
or primary mortgage is proved to the satisfaction of the registering 
officer to have been duly registered, shall be the same as for the 
priucipal or primary mortgage, if the same does not exceed &. 1 : 
otherwise it shall be Re. 1 

(b) if tlw amqtmt or TJalue is not t:rpressed: 
(18) A fixed fee of ... 

(c) If tlte instrutntttt is c. Will : 

(19) A fixed fee of ... 

(d) ij tlte instrttment is one 111hich cannot be brot.I!JTI-t 
tl.tldcr the abO'De ad valorttn 8C4k and is rwt a Will : 

(20) A f1xed fee of 

11.-For granting a copy of an instrument as entered in 
the Regi11ter1 or of a memorandum filed under 
rule 28~ to any person who is not a party to the 
inetrum~:nt to which auch en~ry or memorandum 
relates or the ageut or representative of a party 
thereto ... 

111.-For a ltl&rch for or inspection of any entry in a 

2 0 0 

2 0 0 

0 0 

0 4: 0 

Register by any applicant ... 0 2 0 

Note (a)-When the applicant is a party to an instrument 
or is an agoot or representative of such par,y, no fee 
for a copy or for &e&rch shall be levied if the 
applicant or his priucip~tl bas not previously boon 
turuiehoo with a copy of such instrument or h11s 
not made any previous application for such sea1ch. 

• 8..-6 nuti{ication .No. 91:.!, tllth feb. 19U:.!), B. G. G. for 1902, pt. I, p. 25L 

~ See notif~-·ationa ~os. 679t and 7317 of 11J03; B. G. G. pan I, pagee 
U.J• and 13-W rupecttnly. 
t l.)uo notilicatiou ~~~. ~381 cittd IUIJe. 
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IV .-For a search for or inspection of &'lV entry in a 
Register, when the search is made by Village 
Registrar 0 4 0 

{

An extra fee equal 
V.-For attendanco at a private residence for the to the ordinary 

preparation of an instrument er for the fee in addition to 
attestation of a power-of-attorney batta at the usual 

rates. 

VI.-For the attestation o£ a power-of-attorney: 

(a) if special 
(b) if general 

0 2 0 
0 4 0 

.Note (a).-In the case of leases, the amount or nlue of the 
consideration on which the ad valorem fee is to be assessed under 
Item I (a) of the above table shaU be as follows: 

If the lease is granted : The fee will be assessed on : 

(1) in consideration of the payment{ the amount of such 
of a fine or premium only, fine or premium paid 

or payable; 

of a fine or premium, in addition rent reserved, in 
(2) in consideration of the payment{ the average annual 

to rent reserved, addition to the amount 
of fine or premium ; 

(3) in consideration of the payment{ the average annual 
of an annual rent, without the rent rGserved; 
payment of fine or premium, 

( 4) for a period Jess than a year, {the total sum payable 
under the lease; 

( 5) for an indefinite period, 
{ 

the average annual 
rent payable for the 
first ten years. 

:Note (b),-If a patta or lease be given to a cultivator and a 
kabulayat or counterpart of such patta or· lease be prepared and 
registered in the same office and on the same day as the patta or 
lease, the fee chargeable in respect of the two documents shall not 
be greater than the fee chargeable for the patta or lease alone. 

:Note (c),-Ia the case of annuity-bonds and service-bonds and 
agreements to hire moveable property, the amount or value of the 
consideration on which the ad valorem fee is to be assessed undar 
the item aforesaid shall be as follows :--
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If the annuity·bond, service- } The registration fee will be 
bond or agreement is assessed on ; 
granted or passed : 

(1) for a definite period }the average annual amount to 
exceeding one year, be paid during the period; 

(2) for an iudefinite period, }the average annual amount to 
be paid during the first ten years; 

(3) for a period less than a }the total amount payable under 
year, the annuity-bond, service-bond 

or agreement. 

Note (d).-If in any of the above cases the rent, annuity or 
remuneration is payable partly in money and partly in kiad and the 
money value of the portion payable in kind is not expressed, the fee 
will be charged at twice the amount of the ad valorem fee chargeable 
in respect of the amount payable in money. And if the rent, annuity 
or remuneration is payable entirely in kind and the money value 
thereof is not expressed, a fixed registration fee of H.s. 2 will re 
charged.• 

VII.-For the safe custody and return of ·any original 
instrument which, having remained in the hands of the 
Village Registrar for sixty days ft·om the date of ita 
registration, as uncLI.imed by the party entitled to the 
custody of the same, has Leen forwarded under 
Rule 39 to the Taluka or Petha Village Registrar-

For every day that such origin11l instrument remains in the 
custody of the Taluka or Petha Village Hegistrar up to 
the day when it is claimed by a party entitled to ite 

Rs. a. p. 

eustody 0 1 0 

Pro \'iJed, however, 

(1) that no foo in excess of Us. 3 shall in any case be levied 
for the custody and remr11 of any such original 
iru:trnment; 

(2) that the Inspector-General shall be empowered to remit 
any such f~ in whole or in part in any particular case. 

• TLia item ~o. \'II is amt>ndeJ by N•ltification ~o. 9:'.81. B. G. G. for 
ts~•u .,t. 1, p. u7s. 



Appendix to rules under S. 63 (See rule 43. )t 
Her Majesty's Government ofBombay _________________________ _ 
The amouut of percentage at 20 and 5 per cent. due to the Taluka or Petha Village Registrars & 
Village Registrars on the fees Collected and paid into the Treasary of with 
credit of Government during the month of 189 
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OS 
...:ol 

::0 

~ 

Date. 

2 3 4 
How and when Collections were Cl"edited 

to Government in the 1.'t·easury Officer's 
cash account. 

5 

Percentage payable. 

.., ., 
c 

<+=! 

t See notilication No, n381 dated 24 November 18~6. B. G. G. fot· 1896, pt. I, p. 1178. 

~ 
I 

.,; 
<H ~ 0 

<P "' .... bf; a 
~!!~ "' 0 = .:> p::; 
8 .., o5 ... ...., 
"" .... o5 <P p.. Q) .,.,. 
~ 

Ha. Ia. I p.l 

I 

<..l'l 
~ 

< == iii' aq 
7 ., 
{'1) 

oq 
{j;" 
M" ., 
su 
~ o· 
::::& 

~ 
s:: 
(;" 
£ll 



Village•registration Rules. 55 

Rules for carrying out the provisions of 
this Act.* 

"The Act" means the Deccan Agdculturists' Relief Act, 1879, 
Definition. as amended by subse~uent enactments. 

48. No Village Registrar shall prepare or register any 

Certain Village 
Rt>gi~trars not to pre· 
pare or register in8tru
ments in which they 
are interested. 

instrunl<mt under the provision of ·the Act to 
which he or any member of his family is a 
party. For the preparation or registration of 
any such instrument the parties shall be 
referred to the Taluka. or Petha Village 

Registrar who has concurrent jurisdiction, 

49. No Village Registrar shall prepare or regisror any instru. 
ment under the provisions of the Act, unless it 

Recital u.s. to ~ay- shall be stated in the body of suc}l instrument 
ment of consJderatlou. • • • • 

whether the constderatwn mentwned 10 the 
instrument bas already been paid or is to be paid hereafter, and if it 
has been paid, the manner in which such payment was made shall 
be fully set forth. 

50. For the purpose of section 57 of the Act, the powers-of
att.ornev next hereinafter mentioned shall 

Po,~·er~-of-attorncy alone ~ recognized (that is to say),
recogmzable tor pur· 
posos ot' sec. &7. 

(a) if the party ex.ecuting a power-of-attorney at the time of 
executing the same resides in any district in which the 
Act is for the time being in force, a power-of-attorney 
ex.ecuted before aud authenticated by the llilgistrar or 
8ub.Registrar or Yillage Registrar within whose district, 
sub-district or village such party resides ; 

(l') if the party at the time aforesaid resides in British India, • 
but not in any distri.::t in which the Act is for the time 
being in force, a power-of-attorney t:Xecuted before and 
authenticated by any Magistrate, Registrar or Sub
Hegislrar; 

(c) if tho party at the time aforesaid doo; not reside in British 
India, a power-of-attorney executed before and 

• ~ ~otifil·&tion 
18\1~ pt. 11 I!• U7 !. 

11th s~p~mber ll:j\!u. G. G. for 
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authenticated by a. Notary Public, or any Court, Judge, 
Magistrate, British Consul or Vice-Consul, or represen· 
tative of her }fejesty or of the Government of India. 

51. In authenticating or attesting a. power-of-attorney the 
following form of endorsement shall be adopted by Village Registrars: 

Executed by A. B. of C. D. in my pres~nce on the (date ). 
He is identified by E.F. of G.ll. 

These endorsements shall be signed by the Village Hegistrars 
attesting the power-of attorney. 

Miscellaneous. 
~ 

Description of suits to be heard by the Subordinate 
judge of Poona.t -It is directed that any suit of the descriptions 
mentioned in section 3, clauses (w) and (;1:) of the said Act, 
which the Suhordinate Judge of Poona would be precluded from 
hearing by section 12 of Act XI of 1865 shall, if the defendant or 
any one of the defendants, not being merely a surety of the principal 
debtor, is an agriculturists, be heared and determined by him and 
not otherwise. 

Description of suits to be heard by Subordinate judges 
of Hyderabad, Shikarpur, Hala and Larkhana.t-lt 
is directed that any suits of the descriptions mentioned in 
clauses (w) and (x) of s. 3 of the said Act which the Subordinate 
Ju~ges of Hyderabad, Shikapur 1 Ha.la and Larkhana, respectively 
would ordinarily hear as Courts of Small Causes under the 
jurisdiction in that beha!f conferred on them under s. 28 of the 
Bombay Civil Courts Act 1869, shall, notwithstanding the provisions 

· ofs. 16 of the Provincial Small Cause Courts Act 1887, be heard 
and determined by them in the exercise of their ordinary jurisdiction 
as suits which are not cognizable by a Court of Small Causes, and 
not otherwise. 

t Notification No.7957 dated the 22nd November 1879. B. G, G. for 
1Si9, part I, p. 934, 

t .:\otification No, 1664 dated 13th March 1901, B, G. G. for 1901, part I, 
p.490. 
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Form of Summons to defendant in suits under this Act.• 
(TITLE). 

To .••...... 
Dwelling at •• .......... Whereas ............ has in· 

. Notice.-Should you apprehend stituted a suit against you for,. ...... . 
your witnesses will not attend of h b · d t ' 
their own accord, :rou can have you are ere Y reqmre O appear lD 

summonses from 'this Court to person before this Court to give 
compel the attendance of any 'd h d f 
witness and the production of any eVl ence on t e ay o 
document that you have right to at the hour of A. M. 
call upon the witness to produce 
on applying to the Court at any All the day fix:eJ for your 
~ime b~fore the trial, and .deposit· appearance is appointed for the final 
mg the necessary travelling and . • 
subsistence money. d1sposal of the sutt you must be 
prepared to produce all your witnesses on that day; and you will 
bring with you ......... which the plaintiff desires to inspect, and any 
documents on which yon intend to rely in support of your defence. 

A SUlll of n~. being your travelling and other expenses, 
and subsistence allowance for one day, is herewith sent. 

(.Yote.-The following notice to be pasted on the abJve summons in 
cases where the pl1,intii:T a>ks that this ~hould be done). 

Yon are further informed that the said plaintiff has presented with 
his plaint the following documents, namely: (Describe documents). 

Yon are hereby required, within four days from the receipt 
1'his admis~ion may of this summons to file in this Court a written 

be made without pte· d . · . 'd b th h t 'd 
judice to all other just a Llll5Sl0n, s1gne y you, at t e atoresal 
grounJs of defence. documents are genuine, or within four days to . 
appear in perso11 and make such admission. If yon fail to do this, yon 
will be liabl .. , "hatever may be the result of the suit, to bear the ex
pense which the plaintiff may incurinprovingtheaforesaiddocumenh!. 

Given under my hand and the Seal cf the Court this 
Jay of 190 • 

JnJge. 

• 8ee U. C. Circular order form !\o. LXXHII. B. G. G. for 1903, pt. I. 
pp. ~·-IS, ~'J. 

11 
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The above form of summons should be used only in the case of 
snits other than suits for an account under section 16 of Act XVII 
of 1879. 

Execution or decrees § :-Decrees of the nature shown 
aga~t the following Districts shall be transferred to the Collector 
for elocution :-

r Decrees ordering the sale of any immoveable 
Poona 1 property belonging to a person who is an agricul· 
Satara 1 turist within the meaning of the D. A. B. Act, 

Sholapur 1 which has been specifically mortgaged for the 
Ahmednaga.r. I repayment of the debt to which any such decree 

lrelateil. · 

* * 
Concession in Process~ fees ,- :-1 The fees levied for , all 

processes in suits to which Chapter II of this Act applies, except suits 
of the description mentioned in section 3, clauses (w) and (x), to which 
an agriculturist is not a party, shall be one half the fees which would 
be leviable in similar suits to which the said Act does not apply • 

.2 No fee shall be levied for the service of any notice or 
other process issued in proceedings taken under Chapter IV of this 
Act. 

3 Nothing contained in these rules (or in any rules 
heretofore made by the High Court under section 20 of the Court 
Fees Act) shall apply to process issued by a. Village-Munsif, under 
Chapter V of this Act. 

Records :-In the Districts in which this Act is io operation, 
the records of all snits, decided by Subordinate Judges under the pro· 
visions of Chapters II and IV of the said Act, shall be forwarded 
quarterly to the Record-keeper of the Di5trict Cour~ instead of 
monthly, as directed in clause (i) of No.l4.2 of the High Court 
Circular orders Chapter ill.t 

~ See H. C. Circular order No. 17 ; B. G. G. for 1903, pt. I, p. 306. 
,;- do. do. do. 117 note& IX-XI; B. G. G. for 1903, 

pt. I, P• 312. 
t do. do. do. lt! ; B. G, G. for 19031 pt. 11 p. 316. 
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The destruction of records in the Courts of Village-Munsifs is 
regulated by the same roles as regulate the destruction of records in 
the District and Subordinate Courts.t 

The agreements or Kabnliyat:; made before Conciliat,or are 
preserved under High Court Circular order noted below.• 

Reduction and remission of Court-Fee.§ 
~ 

Under section 35 of the Court Fees Act (VII of 1870) the 
Governor-General in Council has been pleased to make the fol. 
lowing reductions and remissions ; 

(1) To remit the fees chargeable on plai:1ts under section 16 
of this Act, except in the District of Satara, where the 
said fees shall be reduced to one-half. 

(2) To remit the fees chargeable in respect of the documents 
specified in the 1st and 2nd Schedule in the case of suits 
for the redemption of mortgaged property, when the 
plaintiff or (where there are several plaintiffs), any one 
of the plaintiffs, is an agriculturist, and when such suits 
are instituted within the districts of the Bombay 
Presidency in which this Act is for the time being in 
force, except in the District of Satara, where the fees 
shall be reduced to one-half. 

No Court-feu is payable on an appeal by a non-agriculturist defendant 
in a redemption-suit brought by an agriculturist. t 

(3) To remit the fees chargeable in respect of powers-of· 
attorney, furnished to relatives, servant'!, or dependants 
under section 68 of this Act. 

( 4) To remit the fees chargeable in respect of the docun::ents 
specified in the 1st or 2nd Schedule in the case of suits 
instituted before Village-Munsifs under Chapter V of 
this Act. 

t See H. 0. Circular order No. 143; B. G. G. for 1903, pt. I, pp. 316, 317. 
• do. do. do. 1~ ; do. 1904, do. p. 1353. 

§ Notification No. 4650, dated lOth September 1889 p:u·•• 28 to 34 i the 
Gazette of India for 1889, pt. 1. pp. :,(}6 to 509. 

t Li.J:s},WJIC y, Ra11~~ 1SS3.l'. J.163. 
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(5) To remit the fees chargeable in respect of proceedings 
taken under section 19, second clause oftbis Act.• 

(6) to remit the fees chargeable in respect of proceedings in 
matters relating to insolvency under Chapter IV of this 
Act. 

(7) To reduce to one-half the fees chargeable in the case of 
suits to which Chapter II of this Let applies, except 
suits of the description mentioned in section 3, clause ( w) 
or clause (•r) of that Act to which an agriculturist is not 
a party: . 

Provided that, when the reduced fee amounts to a fraction . of 
an anna, the fee chargeable shall be one anna: 

His Excellency the Governor-in Council has been pleased to 
authorize the Sub.Judges of the 12 Talulras named below to refund 
to the plaintiff one half of the institution fee in all cases in which 
one o£ the parties is an agriculturist, as defined in this Act and in 
which the Court passes a consent-decree at the 1st hearing of the 
suit.t 

Talv.ka. 
Khed 

District. 
Poona. 

Akola, Parnet, Sangamner, Jamkhed,~Karjat. Ahmednagar. 
Sangola, l\Ialsiras •.. ••• Sholapur. 

Patan, Ebanpur, l\Ian, Javli ••• Satara. 

Exemptions under the Stamp Act.t 
The following instruments are exempted from Stamp duty :

(1) Agreement of the kind described in s. 43 of this Act. 

(2) Power-of-attorney furni~hed to a relative. servant or 
dependant under s. 68 of this Act. 

(3) Copy of an instrument which a Village-Registrar bas 
to del her to a party under s. 58 of this Act. 

• 1:bis remission is now of no avail inumucb as s, 19 itself bas been 
repealed. 

t Notification No. 6822, dated 27th September 1884, B. G. G., part I, 
p. 868. 

t See Notification No. 7'85, 11ms 2, 46 and 47 ; Ga:r.ette of India for 
1899, pt. I, pp. 250, 252. . 
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The duties chargeable under Article No. 15 of Soh. I to the 
Stamp Act (II of 1899), on a promissory-note payable on demand or 
otherwise than on demand and not payable at more than one year 
after date or sight, to a certain person and not to order or hearer 
when such note is executed by an agriculturist, and is attested at the 
time of execution by a Village·Registrar, under s. 57 of this Act, is 
reduced to the amounts respectively chargeable under Sub-heads (a) 
and (b) of Article No. 13 of the said Schedule, on bills of exchange 
payable on demand or otherwise than on demand as the case may 
be, ......... f 

~ See Notification No, 1472; B. G. G., for 1904, B. G. G., part I, p. 255. 
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PART III. 
Proceedings of the Supreme Legislative Council. 
~ 

Statement of Objects and Reasons 
FOR 

Act XVII of 1879. 

1, The inquiries made into the causes of the riots which 
occurreJ in the Dekkhan districts in 1875 and the discussions which 
have since taken place show that the difficulties under which the 
agriculturists in those districts labour are due, in a great measure, 
to the unsatisfactory na.ture of the relations at present subsisting 
between them and the money-lending classes, 

2. In order to put those relations on a better footing, it is 
deemed neces.;ary- · 

F;,·st, to proviJe some safeguarJs against the money-lend~rs 
committing frauds in their accounts and obtaining from ignorant 
peasants bonds for larger amounts than are actually paid to or due 
from them, · 

Se~()ndly, to arrange disputes by conciliation as far as possible; 
to increase the number of Courts, and to simplify and cheapen the 
administration ()r justice, and thus to afford facilities to the 
agriculturist to defend any suit that may be brought against him; 

1'/,irdly, to insist that in suits against agriculturists the Cour~ 
!hall in certllin eases of its own motion investiga~ the entire history 
of the transactions between the parties, and do subst&ntial justice 
between them; 

FourtMy, to restrict the sale of the raiyat's land in ex.ecntion c~f 
decree, and t~ provitie &n insolvency-procedure more liberal to the 
debtor than that of the Code of Civil Procedure. 

1 
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The present Bill has been drafted with a view to securing these 
objects, in so far as they can be secured by legislation. It extends 
only to the four districts in which the agricultural distress has been 
most felt. 

B. An-attempt has . been mad~ to secure the first object by 
sections 55 to 63, providingfor the appointment ofVillage-'Registrars 
before whom every written obligq.fion for the payment of money by 
an agriculturist must . be registered ; by sections 64 io 6 7, 'requiring 
money-lenders to give receipts to agriculturists for all payments 
made by them, t.o render accounts, 11.nd to furnish a. pass-book 
in which the agriculturist's account will be periodically written up ; 
and by section 7 J ;' which 1nva:Jidates all mortgages created by an 
agriculturist otherwise th~J.n by a written instrument. 

4. With a view to the second of the proposed objects, the Bill 
provides in sections 40 to 50 for the establishment of a system of 
oonciliation under which it is hoped a large number of disputes will 
be settled out of Court; and in sections 36 to 39 for the appointment 
of Village-munsifs. like those in the Madras Presidency, to dispose of 
petty cases. A further addition to the machinery for the disposal of 
suits will ba made by an increase of the number of Subordinate 
Judges; but as this is a. matter which it is competent to the Local 
Government to deal with under tl1e existing Jaw no reference to it 
will be found in the BiiJ. 

5. As regards procedure, it is proposed, with a view to a more 
rapid despatch of business and to diminishing the cost of litigation, 
to simplify the record in certain respects (sections 10 and 11), to 
discourage the employment of pleaders in petty snits (section 69), 
and to substitute for the present system of appeals a very strict and 
searching supel'vision (sections 51 to 54). 

6. · Sections 12 to 16 ~provide in certain cases for a thorough 
investigation into the history of the transaction between the parties 
(the third of the four objects mentioned above). They prescribe the 
system in which the ra.iyat's acconnt is to be made up in cases where 
_the Qourt finds it necessary to set aside oppressive or inequitabl~ 
a'rrang~meuts between the parties, and they guard especia11y against 
exorbitant demands for interest. 
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7. The presence of the . defendant being_ essential for the 
· thorough investigation proposed, &nd fhe raiyats being, through 
nrious difficulties, apt to leave their suiiB andefended, it bas been 
provided (in sectio11 9), that except for special reaaoo.s, no suit shall 
be decided e.rpart.e, bat that the Court shaU compel the defendant to 
appear. ' 

8. The last of the four object.i proposed will be lonnd provided 
for by sections 25 anJ 33, whioh enact tha.~ land shall not be sold to 
P"Y the debt of the owner except where it has been specifically 
pledged, but admit of its profits being made available to the creditor 
for a oorm of years, and by the sections relating w i.o.solvency. 

9. The chief points in which the provisions of the iasolvency 
chapter differ from those of the Code are that they allow an agricul· 
turist to apply to be adjudicated an insolvent, though no process in 
execution has been issued against hiw, that thdy entitle him to an 
e.djudioation in all cases in which, as a matoor of fact, be may be 
insolvent, leaving any misconJuct on hill part to be punished under 
the Code of Civil Procedure; and that they similarly entitle him 
in all OllseB to complete discharge from debts which, after all 
reasonable enforcement, he is unable fully to pay. 

10. This insolvency procedure is fllrther snpplemen~ by 
section 20, which gives the Oonrt a summary power in petty cases 
to discharge a judgmentrJebtor who is clearly iusolvent, and by 
section 22, which abolishes imprisonment or debt. 

11. The only other provisions of the Bill which appear to call 
for special notice are IK'otion 70, "·hich empowers the Conrt &o direct 
the Government pleader to appear on behalf of a ra.iyat when he is 
unable to engage the servk-es of a J•rofessioua.l advocate and the 
opposite side is represented by a pleader, and section 72, which 
extends t ld period of limitation irt suits fur debt instituted against 
ag1 iculturists. This latter provision has been iotroduoeJ into the 
Bill, as there appears to be a pretty gen~::ral consensus of opinion to 
the efft>ct that the Jiffi.l.lulti~ of the n.iya.t are much aggrava.teJ by 
th~ present law of limi~tio11 whi~h compels the money lender at 
very short interval~ to sue him or t;1.ke a fresh bonJ either of which 
BW[k'! commvnly entails a cutUiJt,ra.Llt~ !WJition to the Jebt. 



68 Honourable Mr. Hope's Opening Speech. 

OPENING SPEECH. 

An extract. from the* Speech of the Hon'ble Mr. 
Hope made on the occaszon of z'ntroducing the Bz'll z'n 
1879, for the relief of agriculturz'sts z'n certain parts 
of the Dekkhan-

" The ' Dekkha.n riots, began in May 187 5. They extended to 
33 Villages ia tht~ Dish·icts of Poona and Ahmednagar and many 
more were threatened; but order was restored within a month's 
time. • • • • The movement was simply an organised, a.nd temper
ately but determinedly conducted effort, directed to the definte object 
of obtaining and destroying the bonds, decrees and account-books of 
the money-lenders. No persons except the latter were molested. The 
mobs were composed o! respectable members of the community and 
were often led or encouraged by the headmen of the Village. On 
attaining their object, they dispersed as rapidly and quietly as they 
had come together ....... 

TLe riots have ~en follo\\eu by investigations in various forms. 
A Special Commission, in the first place, was without delay appointed 
by the Bombay Government. • • • • Their report, in five volumes 
and above 1,500 pages, is a very able survey of the difficulty in all 
its aspects ........ The Central Dekkha.n, which is the locality 
principally distressed, ...... consists of four districts, ...... Poona, 
Ahmednagar, Sholapur and Satara ... The state is the landlord .... 
The peasant-proprietors themselves cultivate about three-fourths of 
their hnd and sublet the remainder ...... The prop;>rtion and extent of 
indebtedness are not easy to ascertain ... As compared with former 
times and with Native States, indebtedness now in the Dekkhan 
extends to smalJer numbers, but is heavier in individual incidence, 
followed by consequences infinitely more serious, and decidedly 
abnormal ...... and ... we must enter into a critical examination of its 
probable causes before we can hope to apply an effective remedy. 
These causes ... may be conveniently classed as 1 normal' and 'special.' 
The normal causes are those which may be found at work, more or 

• Vide Proceedings in Governor-General's Council for the purpose of 
rnt.kina- laws and regulations (for the yelr 1879) Vo~ XVIII, l'P•lHHo 153, 
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Jess, at all time~, and some in all parts of India, others only in 
certain localities. First of these stands pot'l?rty .... Nex.t to poverty 
comes i9norance, which renders the unlettered peasant unable to read, 
and often to understand, the documents and accounts in which he is 
vitally concerned, or to state and substantiate in a Civil Court a good 
defence when be has one, and thus makes him a tempting subject for 
every kind of roguery. Social obaert•ancea, Sl'lch as marriage, birth and 
funeral expenses, also swell the roll of obligations ... Improvidence 
most be admitted to contribute its share to the catastrophe ••••• To 
this may be added an honest and confiding, rather than vigilant, 
temperament, a soil yielding but one crop, and therefore the whole 
year's income at one period, a climate so capricious as to preclude at 
seed-time any safe estimate of what the ha.rves~ if there be one, will 
be worth, and prices varying above cent-per cent. 

Besides these normal causes conducive to indebtedness, there 
exists a long array of special ones: some general in their operation, 
others peculiar to the Bombay Presidency or the Dekkhan alone. 
These I propose to notice in four groups-namely, th<ise increasing 
credit, diministing ability to repay, proceeding from the revenue. 
system, and comprised in the term 'arming of the money-lender.' 

Iucreased credit obviously flowed from our establishment of a 
settled Government, and the consequent immunity of the raiyat from 
being plundered and murdered by- hostile armies, or drawn from 
his fields, perhaps killed in battle, on his own side, as also from , the 
grosser forms of private crime. A like effect followed our land· 
settlements ••• Under the Native Government a cultivator could not, 
according to custom, be ejected as long as he paid ihe revenue 
demand ; but that deruaud was so big h that his right of occupancy 
was worth little or nothing, and was besides. mostly not recognized 
as saleable .... Under our settlement, however, 'this right of 
conditional occupancy' (to quote Bomb1.1y Act I of 1865) 'is 
declared to be a saleable anJ transferable property' .. ~ ••• 11111 arming 
of t111 moflfg·lttul.er is a genera) term which I shall apply to the 
proc~ of increasing in numberless ways the legal power of creditor 
over debtor, which has been synonymous with the elaboration of our 
Indian law rrocedure. ... The procedure is highly elaborate and 
tl'l;bnical ; the penalties for contravention of it severe, and litigation 
d&ngeroos without the guiJ~nce of a pleader .•. TLe procedure ia the 
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same. for a debt of Rs. 5 anJ R~ 5,000.-except in the rare instances 
where Small Cause Courts are established.. Stamp and Court 
expenses have nearly doubled.. Arbitr.ttiorr has been graJually 
shouldered out...Suits may be. heard e~e parte in the absence of the 
defendant, and are found to be so, in the four Dekkhan. districts, in 
above hal£ o£ the cases. ·Great weight is attached by the Courts· to 
bonds ....... However fraudulent, extortionate or in excess of oonsidera• 
tiona bond may be, the burden of proof lies on the debtor, and in 
practice his defence is genera1Iy hopeless. ••• The reduction of the 
limitation period for bonded debt& from. twelve to six. and in some 
cases three years. and for simJ!le money debts from six to three years, 
respectively, has subjected the debtor to compound interest, frequent 
suits, extra costs and ' vast increase of his liabilities. The power of 
obtaining arrest and.imprisonment gives the creditor the means of 
extorting almost any terms for his forbearance in exercising it. The 
power of sale in ex.ecutiou. extended till 1877, to evtrything the 
debtor possessed; since theo. certain bare necessaries have alone been 
exempted •••••• Of all sales it is a characteristio that the property, 
through Wchnical difficulties, constantly goes for a mere song, and 
the creditor is the pnrchaser ••••• ~.lf the persecuted debtor turned 
towards the law of iusolvency, ...... nntil actually arrested or in jail, 
he could not resort to it at ali ; and whether, after doing so, he 
escaped its pitfalls and two years' imprisonment or not, his 
subsequently acquired property ana earnings were liable (unless his 
debt was under Bs.lOO and the judge chose to discharge him) until 
the last pice due, with interest,. had been; repaid. Finally, the increase 
of work entailed delay, with loss of tilll6 and money~ in the disposal 
of cases ....... The tendency of the change of relations thus gradually 
brought about; by the law will be seen to have been aU one way
in favour of the party possessing the most intelligence and money .... 

Having thus enumerated the various causes of the raiyat*s 
indebtedness, I will briefly cl~ify tbem according to the po~ibility 
or expediency of remedial measnres. ••• Ignorance,. improvidence and 
extravagant ceremonial or social eKpenditure can never be eradicated 
from the world,. eithet in the Dekkhan or elsewhere, though time, 
experience and education may reduce their strength ... As causes 
regarding which interference is undesirable may be mentioned the 
increased credit due to ordirlr- Government, property in land and 
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competition of money.leode!'S, and the lessened ability to repay arising 
from the diminution of waste land for fallows and grazing by the 
-extension (if cult.iva.tion and forest reserves ...... Respecting the other 
causes, e.ction, either executive or legislative, seems open to us ••• 
Legislatively, what we can do, ••• what we undoubtedly ought to do 
promptly and effectively, is to restore, as far as may be, the rude 
balance bctwePn debtor and creditor, which has bee.a. disturbed by 
our own legal institution"~. We may fil\ke hack many of the weapons 
inconsiderately placed in the money-lender's hand and shown to have 
been misused ......... The problem before ns is how to keep the money
lender io his place, to encourage and support him in all useful 
functions, but to restrain him ......... from becnming the enemy and 
oppressor of the poor ? The leading pinciples of our new measure 
then should be to give both sides fair play, insklad of setting the two 
classes by ears ......... We must f(lster due credit, check that which 
is undue, and allow free soope to all civilli.ing processes and healthy 
relations between capital aud labour ........ . 

I will now endeavour to set forth, as clearly and fuJJy as timo 
and the oooasion permit, the principle provisions of the hill I am 
introducing ••• •. ••• and I shall discard its arrangement, and 
endea\'our to express in plain English the effect which its provisions 
(coupled with the Code) are intended to prodooe. 

The first object aimed at is to establish precautions against 
fraud by either debtor or creditor in their original transactions 11ith 
oacb other, 11nd so keep them on good terms and out Jf Court, as far 
as possiLI&. The Commission thus enumerate the chief frauds whioh 
ar\J practised :-

By rrtditor-(l) forging ho11ds; (2) withholding the consider· 
ation mentioned in bond; (3) obtainiog new bond.i in satisfaction of 
old bonds a11d of Jecrees and nevertheless enforcing the latter; ( 4) 
not giving credit for pa~·ments; (5) refusing to explain or wrongly 
representing their accounts to debtors. 

B:1 deU~ r1- ( 6} tendering in evidence false receipts and faille 
evidenoo of alleged payments; (7) pleading th&t bonds are Uilie 
when they are really genuine. 

Chapter YlU of this Bill is intended to meet the first three and 
lhe last mention(-d kiods of frauds. It provides that erery instrument 
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to which an agricultnrist is a party shall be written by or under the 
Superintendence of a Village Registrar, executed in his presence, and 
attested by him; ......... instruments not so executed will be invalid. 
By these means every raiyat should at least know what he signs, 
and both parties should receive due protection. Chapter IX, 
directed against the remaining three kinds of fraud, provides, under 
a penalty, for the grant to raiyat.s on demand of written receipts, 
annual statements of their acconn~ and pass-books, and for the latter 
being written up from time to time and attested by the money-lender 
These two ehapt.ers are baseJ oo recommendations of the Com-
mission. ........... . 

The next step contemplateJ is that, whenever serious misunder. 
standing unfortunately arises between money-lendor and raiyat, 
either party should be able to resort to a friendly nun-judicial 
authority bound to use his best offices to reconcile the two, and that 
no litigation should be commenced without a certificate from the 
Conciliator (as the authority constituted by l"hapter VI will be 
termed,) that his endeavours in this behalf havd failed .••••••••• ~ 

Supposing that, ~otwithstanding all the preceding precautions, 
the dispute unfortnnate]y de,·el~pes into litigation, the Bill next 
endeavours to place the Courts of law within easier distance from 
the homes of th~ people, and to make them more absolute, less 
technical, less dilatory and less expensive ............. In pursuance of 
the objects just named, Chapter V empowers the Local Government 
to appoint any Patel of a Village, whom it deems con.petent, to be 
Yillage-Munsif for his own ViiJage, or, if desired, for other Villages 
also within a radius of two miles. The Munsifs jurisdiction will 
be limited to suits for money not exceeding ten rupees, and will 
generally follow the model of the Madras Village-munsif's system, 
con..;;tituted under .MaJras Regulation IV of 1816, except that the 
Munsif will n(Jt have, a.s tber&, a further jurisJiction, by consent of 
parties, extending up to B.s. 100 .......... This Madras system is well 
worthy of attention ......... These Munsifs di.spo!e of nearly one-
fourth of the whole Civil litigation of the Presidency ........... . 
Although, however, \illage munsifs may thus be a fairly efficient 
institution iA Madras, where they are a sun-ivai of the ancient times 

. . , 
and where society is still in a comparati rely simple state, it would 
be impos.~ible at the pret~ent day to constitute them by law through· 
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out all Villages or Village-circles in our Dekkhan districts ....... .. 
Our advanced conditions postulate a more skilled judicature, betoor 
Judges, and, conseqneQtly, fewer of them; and these the Government 
must in the main provide. At the same time, there can be no harm 
in taking advantage of the present opportunity to empower the 
Government to invest with petty jurisdiotio11 up to Ra. 10 aDy 
Village Patels whom it may here and there find to be qualified by 
education and character ........... .. 

Next above these new Munsifs Courts come the existing Courts 
of Subordinate Judges, who are all trained officers .......... Their 
powers will ...... be considerably increased. By Chapter II of the 
Bill all Subordina.oo Judges in the four districts will. be invested 
with what are termed Small-Cause-Court powers, but enlarged so aa 
to include mortgage-cases of the class in which agriculturists are 
so commonly involved. And by Chapter IV they will all. receive 
jurisdiction in insolvency. The question of bow far the summary 
jurisdiction, not open to appea.J, which the Small-Cans&Conrt model 
implies, might safely be entrusted to the ......... 'Subordinate Judge 
has received ca.reful consideration ......... It is considered that such 
jurisdiction may be conferred on the first class Subordinate Judges 
up to the full limit allowed in the Moffusil Small-Cause-Court~s Act 
namely, Rs. 500, and on the second class Subordinate Judges up to 
fu. 100 absolutely and up to Rs. 500 by consent of the parties •••••• 
But three special safe guards are proposed in Chapter VII. Firstly, 
Inspection :-A Special Judge will be ,appointed to inspect, supervise 
and control the proceedings of the Subordinate Judges, Munsifs and 
Conciliators under the Act in all the four districts, and see its new 
principles and policy effectively carried out. The Special J odge 
wili be aided ......... by a Special Assistant J ndge or Snbordill&te 
Judge ......... Seoondly-Revilion.-The power of revision vested in 
the High Court by section 622 of the Code of Civil Procedure is 
exwnded ......... to the Special Judge, who will be enabled to call for 
and examine the record of any case and correct failure of justice, as 

• also similarly to deal with cases called for and referred oo him by his 
&s.sista.nts just mentioned. The powers of the High Court under the 
same sootioll will remain inta.ct. TJ.irdly-' Sitting in banro.'-The 
Special J ndge e.nd the assistants with his anthodza.tion are enabled 
to stay the pr~mg in an1 case pending in a Subordinate Court, 

J 
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~nd to sit with the J ndge as a Bench to try it. . The power of with· 
drawing a case and trying it himself, or transferring it to another 
Court, which the District Judge possesses under s. 25 of the Code of 
Civil Procedure, will also be exeJcised by the Special Judge, and by 
his assistant with his authorization ........ ~. 

The procedure followed by the Courts under their new jurisdiction 
will he pretty nearly that of Small-Cause-Courts ......... One ex· 
caption, however, is so important 118 ·to· require special mention. 
The Commission pointed out that the proportion of oases decided in 
Bombay ea: parte, or in the absence of defendant, vastly exceeded that 
in any other part of India .......... This has been ascribed to a 
.variety of causes, of which the chief pro~ably are ignorance of the 
raiyat that he has a defence, want of means to pay a pleader, con
viction that the Court, for want of time or other reasons, will not go 
into the merits of his case or look behind the bond, fear of irritating 
his creditor by a defence or fraudulent non-service of summons. 
The various provisions of the present Bill, however, completely alter 
the position. The obligation laid on the Court of going into the 
whole lllerits of the case, and behind the bond, if necessary, to which 
I shall presently allude, Will remove the first three of the above 
causes of backwardness on the raiyat's par~ and will probably lead 
to his more frequent voluntary appearance .......... Compulsory 
attendance will meet the other two causes of absencA above mentioned. 

Closely connected with the question of procedure is that of how 
far eff~t should be given to the suggestion of the Secretary of State 
that possibly it would be desirable to exclude professional pleaders 
from the' Courts with su:nmary jurisdiction and ·without appeal up 
to a limited amount' which he desires. Upon this point we have 
two precedet1ts. The French Code excludes all skilled advocacy 
from the Courts of the Jud[Jt:l dePairc, whether in conciliation or 
trial of suits .......... The Madras Regulation for Village-Mnnsifs 
excludes professionals, but aiiows the deputation of a relative, servant 
or dependent-so that, for instance, a saulcar could send his Gu1nashta, 
and ;t. raiyat could send or bring with him a clever son or, nephew 
educated in a Government School. It may be true that where a 
case, involving even a moderate mnonnt, is intricate owing to 
mortgages or other exceptional circumstances, a competent pleader 
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may be of much use both to the parties and the Court. On the 
other hand, it must be admitted that a pleader is a weapon at the 
command ()f the rich alooe (one Subordinate Judge even states that 
a pleader who often wok raiyo.ts' cases would loee his best 
cusromers); that in simple suits a pleader can often add nothing of 
value to what is in evidence, but only wastes time and introduces 
confusion; that the presence of pleaders pre disposes some Judges to 
decide Olol what counsel put before them instead of going indepe11dently 
inoo tho merits. Upon a balance of 5uch considerations, the draft 
Bill followed the Madras law in excluding pleaders, bot admitting 
non-professionals, in alJ oases before a Village-M.unsif or Conciliator 
•••••• The appointment of a pleader by the Court in cases where 
the debtor needs counsel but cannot obtain it is also provided 
for ...... . 

Having thus noticed the proposed reorganization of the Courts, 
I proceed to explain some important changes contemplated in the 
sulx;tantive law which they administer. These group theiiselves 
aound two main heads,-the definition of a debtor's liability, and 
the mode aDd extent of its enforcement. • 

A Court proceeding to determine the amount of a debtor's 
liability is met ......... by the undeniable fact that ......... ' the 
passing of a bond by a Naiive of India. is often of no more value 
as proof of a debt be thereby acknowledges than the oenfession by 
a man under Wrture of the crime he is charged with.' ............ That 
the money-lenders do ()btain bonds on false pretences ; enter in them 
sums larger than agreed upon; deduct extortionate premiums; give 
no rooeipts for payments and then deny them ; credit produce at 
fraudulent prices; retain liquidated bonds and sue upon them; use 
threats and warrants of imprisonments to extort fresh bonds for sums 
not advanced; charge interest unstipula.ted for, over calculated-or 
ill ooDtravention of Hindu Law, and commit a score of other 
rogueri~-these are facts proved by e\·idence •••••• overwhelming 
......... Hence arises the question whether, ......... 'the Courts 
should be obliged to enter into the merits of every money-claim, 
whether secured by bond or not, and should award only such sums, 
whether for principal cr intererl, as they deemed jus~ and should in 
no case give compound interest, or a larger amount of interest than 
the principeJ sum.' 
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Th~ answer iA the affirmative has been maintained, in various 
quarters of not inconsiderable authority, to be in accordance with 
sound general principles of equity .......... Upon this subject not 
only opinion but precedents are forthcoming. Of the manner in which 
our Government, a few years ago, deemed it necessary to protect the 
raiyat, we have a strikiDg instance in a clause (still unrepealed•) of 
the Bombay Regulation V of 1827. lt runs thus :-

' Clause 2.-And in the case of a cultivator of the soil sued upon a 
written acknowledgement executed at a place which was not at the time oC 
such execution under British jurisdiction, it the circumstances are such as to 
convince the Court that the creditor might reasonably be expected to possess 
other proof of the amount besides such written acknowledgment (the con
sideration received for the same lleing contested), then the said writing shall 
not be held conclusive as to the amount, whether the defendant prove a 
deficiency in the consideration or not, but the Court shall pass a decree for 
only such amount as the claimant may otherwise prove to be due.' 

The law which preceded i~ Regulation 1 of 1823, was even 
more explicit : 

'Section 36.-Whenever a cultivator of the soil is sued upon an 
acknowledgment in writing executed by him before the territory where it 
was exeeuted came into the possession of the British Government, it shall 

. be competent for him to plead that he did not receive a full consideration for 
the same, whereupon the plaintiff shall be reqnired to prove his debt in the 
same manner as if no acknowledgment had been executed; and such sum 
only as in the circumstances or the case is just and equitable shall be allowed 
in the decree,' 

What the Bombay Government of Sir Richard Temple have 
from the first snbstaDtially advocated, and what we really need, is 
somethiDg approaching to a restoration of this early law, together 
with power to cut down unreasonable interest. The Court should 
set itself to do substantial justice in every case which came before it 
instead of being satisfied with the letter of a bond or the hare 
assertions of either party, and it should of its own motion make such 
inquiry as it found necessary to this end .......... There appears no 
reason to fear that such an exercise of its discretion by the Court 
would be either unfair to the creditor or demoralizing to the debtor • 
............ Where the rate of interest is regulated by the ordinary 
laws of supply and demand, interference is indefensible. But where 

• The l>. A. R. Act repeal• it, 
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............ 'the conditions depend more upon the degree CJf simplicity 
in the borrower and of rapacity in the lender than on anything 
else,' no snob respect need be paid to them .......... It may be 
poinood out ...... that Lord Cranbrook ... •••••• appears to look with 
approval on ' ex.tending the powers of J ndges to modify the contracts 
entered into between man and man.' In accordance with this view, 
the first four sections of Chapter III have been framed, and will 
apply to all determination of the debla of agriculturists which may 
take place under the Act. The history and merits of dispuood or 
doubtful oases will be enquired into, and an aocount will be taken in 
a certain way if the Court considers the agreement not fair and 
equitable .......... Regarding this safe-guard and those of registration 
and accounts already explained, I should perhaps observe that any 
ingenious person can imagine methods by which debtor and 
creditor in collusion may evade them. But the same may be said of 
many other most beneficial enactment& We can only help those 
who will help themselves. ........ . 

A second important question affecting the deoormination of 
the amount of the debtor's liability is that of the period of limitation. 
The old l11w of Bombay (Regulation V of 1827, sections 3 and 4) 
filed twelve years in the ease of debts supported by a boud, and six 
years in the case of debts not so supported, as the period within which 
Civil suits for recovery must be brought respectively. By Act XIV 
of 1859 these periods were reduced to six and three years respectively, 
with the further restriction that a debt supported by written contract 
was to come under the three years' period, unless it was ragistered. 
This is the present law, Acts IX of 1871 and XV of 1877 having 
made no material change. Ther.J is an almost universal consensus 
of opinion tha~ as the CommiBsion say, 'the reduction in the periods 
of limitation has ~n the canse of considerable hardship to the 
debtor.' Under the old law, the debtor was rarely sued or ca.lled 
upon to renew the bond till near the expiration of twelve years, and 
then he was, at most, sued under the provision of dam-dupat for 
twioe the principal sum lent. Bat under the law since 1859, the 
creditor io~ forced within every th1ee years either to sue the debtor, or 
to obtain from him a fresh bond for principal and any accnmnlated 
interest. In practice, be does so nearly every two years, ba orJer to 
make sure of ;ot missing the period through any acx:ide11t or default. 
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.. . ......... The debtor thus suffers the cost of writing and stamping 
a new .bond, is charged compound interest instead of simple, often 
has to bear the expenses of a snit, and, finally, is frequently obliged' 
also to snbmit to a large nominal increase of the prin-cipal, as th6 
price of the creditor's forbearing to sell him entirely np, or to have 
him arrested and imprisoned ............. The only plea which has, as 
far as I am aware, been advanced in favour of the three years' period 
is that it obliges the making np of accounts at short intervals, thus 
enabling the raiyat to know how he stands-, and preventing his being 
deeply involved without his knowledge. This objection had, un· 
donbtedly, very considerable weight at the time it was made .... ~ .... 
But the aspect of the question seems to be changed by the provisions' 
in Chapter IX of the Bill regarding receipts and statements of 
account. Taken in oonilection with s. 17, which enables any 
agriculturist to sue for an account, and to get a declaration of the· 
amount really· due to him nader all the new and searching 
provisions of the Act, it would appear that the object of short accounts 
will now be attained, and perhaps more efficiently than it ever could 
have been by the illdirect expedient of a limitatiou.·law. 

I now proceed to the second bead-the mode and extent of 
enforoement of equitably determined liability. In the execution of a 
decree by sale of moveables, the necessary wearing app"rel of the 
judgment-debtor and his wife and children, his implements of 
husbandry, and snob cattle as the Court may deem necessary to 
enable him to earn his livelihood as an agriculturist, are now pro
wcted by the amended Code of 1817. So it has not been thought 
Decessary to go further. As to execution again&t the person by 
arr~t and imprisonment, I rejoice to state that it is now considered 
expedient to abolish it altogether. Imprisonment will still be 
inflicted as a punishment for fraud detected on insolvency ; but that 
is a totally different thing ......... Imprisonment was, at bes~ a barba-
rous device to meet the case of a debtor's concealing his property or 
refusing to give it np .......... I trust that DO hesitation will DOW be 
felt by the council in abolishing a system which has been proved to 
be gr~ly abused as an engine of extortion, and is in opposition to 
the legislation of the civilized world. 

The ease of'execntion o£ a decree by sale of immoveable 
property remaines for notice. The problem of whether such sales 
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shottid be enforced ......... is entirely the creation of British Rule. 
Although the later Hindu Law permitted the sale of land ' on proof 
of necessity,' and Mohama.dan Law pla.oed no bar to it whatever, the 
general feeling of the country against alienation of ancestral lands, 
ooopled with the trifling value of the righl of oocnpancy and the 
politioa.l objections to expropriatior.tfelt under the Native Government 
......... appear to have co-operated to prevent sales to any notice.. 
able extent. But under our judioia.l system, ' the sale of land 
registered in the Colleotor's hooks is ......... the most ready way of 
enforcing a judgment: it gives the least trouble to both the creditor 
and the Court, and holds out every inducement to both to resort to 
that mode of satisfying the decree in preference to any other, even in 
the most trifling cases.' The Code provides, ind~, an alte!Uative 
to sale of the nature of an eligit, or ttmporary alienation, by allow• 
ing the land to be placed under the management of the Collecror for 
a. tmm of years, oot exceeding twenty, whenever there is reason to 
believe that the liability can be thereby cleared off. Practi.aally ..• 
sale has hitherto stood in the Code unfettered ............ The position 
of the question ......... is generally admitted to be unsatisfactory ••• 
The alternatives of making land by law absolutely. unsaleable for 
debt; of enabling proprietors to make it so by voluntary trusts or 
entails ; of limiting sale ...... to any surplus unnecessary for tho 
subsistence of the proprietor and his family ; of replacing sale in 
e~ecution by usufructuary mortgages for the debtor's life or a maxi
mom term of years ; of restricting sales to specifically pledged land 
and of confining the power of sale to the Chief Court of a District 
all these have found powerful & zealoos advocates. 

...... The conclusion of this Council when passing ~he Civil 
Pr<><OOore Code, ......... was that, though special measures might be 
adm~ible in particular localities, the plan of temporary alienation 
through the Collector for a term of years, whenenr the property 
would he ultimately saved thereby, being in accordance with the past 
course of ugisla.tion regarding land in England and not inequitable, 
deserved a fair trial .......... My object in this statement of the 
position of the land question •••· ..... is tD account for the &Ianoe in 
the Bill of any attempt at a fin&l comprehensive settlement of it 
and at the same time tD show the connection and admissibility of tb~ 
two liwital wwures \\·hi..:h are proposad. S.uion 23 excmpta the 
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land of agriculturists from attachments and sale unless it has bean 
specifically pledged ............. I must confess to some misgivings 
as to how the exemption may work in practice. The money-lender 
may everywhere make the execution of a bond, laying on the land 
all his existing unsecured advances, and indispensible condition of 
further accommodation. At the sq,me time, the exemption rests as to 
the past upon a perfectly intelligible and reasonable basis, while as to 
future, the proposed viilage registration will atleast ensure that every 
raiyat when he pledges his land shall understand what he is doing 
and insolvency will open to him a loophole of escape when unreason· 
ably presses by an extortionate creditor, if he prefel's tha alternative. 
The second measure also contained in section 23, is the grant CJf 
power to the Court, when passing a decree or subsequently to direct 
the Collector to pay off the amount by managing for not more than 
seven years any land not specifically pledged, after deducting a 
modicum sufficient for the support of the debtor and ftose of his 
family dependent on him. This course, which is only a new appli
cation of the principle of temporary alienation will add greatly to, 
the creditor's security, while diminishing the worry and expense 
to both himself and the debtor ...... . 

While thus contemplating the continued recovery of debts from 
moveables and land, however, policy no Jess than justice demands 
that the last refuge of an effective insolvency-law should be provided 
for the debtor. Such a. law is really the bottom of the whole matter 
......... The need for it has been generally admitted for a long 
series of years, and has led to various legislative efforts and 
measures. Sir George Wingate •••...••• so recently as December 
23rd, 1877, ...... wrote thus :-"Of all the remedies proposed 
I estimate the Insolvency Act as of the highest importance, and as 
likely to prove the most efficacious." Sir Bartle Frere in 1853, when 
Commissioner in Sindh, issued. rules which worked welJ, but were 
superceded in 1861 by the Code of Ci vii Procedure. Sir William 
Frere, member of Council at Bombay, introduced into the Legislat
ive Council there in 1863 a Bill based on these rule and the 
Insolvent Act of the Presidency-Town (11 and J 2 Vic., Chap. 21) 
but applicable to 'the whole Presidency. It was carefully matured 
in Select Committee, but was eventually withdrawn in 1867 for 
variety of reasons ......... Sir James Stephen in 1870 introduced 
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into the Legislative Council of the Governor-general an Insolvency 
Bill applicable to aU India. It was taken almost entirely from the 
English Bankruptcy Act of 1869; and on circulation to the Local 
Governments was generally held to be too complicated and unsuited 
to the circumstances of the Indian mufassal. In 1872 Mr. (now 
the Hon'ble J nstice ) West, Judge of the Sadr Court in Sindh, pro· 
posed a Bill with the essential features of the original Rules of 
that Province; but the matter was not proceeded with. The measure 
generally is also advocated in his well-known pamphlet 'The land 
and the Law.' In 1872, also, the Panjab made a material step in 
advance in the Land Act then passed. 

Upon the acknowledged harshness of the Lldian law of in· 
solvency as it stood up to 1878 I need not enlarge. The new Code o£ 
that year, together with the amending Bill, which will, I hope. 
be passed at our nex.t sitting, have so far relaxed it, that a debtor 
arrested or imprisoned, whose property has been attached, may by 
application obtain a general inquiry into his affairs, a declaration 
of insolvency, and a release if in jail (with immunity from sub
sequent arrest for the scheduled debts ) on bo'l\a fiJe surrend~r of 
all his property. A judgment-creditor also may apply for such 
dl>claration. A final discharge may also be granted by the Court 
at its discretion when the debts do not exceed Rs. 200, and is 
iD. any case acquired on payment of one-third of the Scheduled 
debts, if the assets do not produce more, or after the lapse of twelve 
years. The law is still, however, most defective. Application may not 
be made by a debtor until process has issued against him; arrest 
is retained; and imprisonment, though for a short period; all pro
perty exoopt the moveables exempt from salEi io execution must 
be surrendered; the debtor may be summarily imprisoned for 
a year, at the instance of any creditor, for concealment or 
bad faith, whiie ·no such penalty awaits the creditor; and in. !lome 
Caf!()S the debtor's future earnings will be unreasonably burdetled 
while in others the creditor will not get what might fairly be 
recorered for him. Finally, the whole becomes a farce through 
the restrictio1.1 that the Court may not grant a declara.tioR unless 
it ' iil satisfied ' that the debtor ' has not, knowing himself to be 
un11ble ~ pay his debts in full, reckles.ily contracted debts,' as if 

K 
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persons able to pay in full were the usual customers of the 
money-lender ! 

The fact is that insolvency-law for the Indian mnfassal made an 
altogether false start ...... In England insolvency has hitherto been 
treated more leniently than in India. Misfortune has here been made 
a crime, for which even life-long slavery might not atone. Surely, 
we must divest ourselves of much confusion of ideas. Whether a 
man is iusolvent or not is a mere question of fact, quite unconnected 
with the inquiry bow he came to be so. How much he oon repay, 
without being made a useless or dangerous member of society is a 
mere matter of calculation, into which the moral aspects of his 
past conduct cannot enter ....... To declare an agiculturist insolvent 
when he is so; to set a reasonable time hffore him during which 
he shall work himself free and reserve the means therefor; and 
eventually to start him afresh with the lesson of experience, seem 
more sensible than to lock him up for a time while his family are 
starving, and then turn him adrift a beggar. To the creditor certainly 
the former course will be the more profitable, as also to society. 

In accordance with these principles, the Bil1, in the first place 
provides (section 20) for the numberless petty oases in which the 
means of the debtor, the claims against him and his partial or total 
inability to satisfy them come before the Court in the course of the 
suit or application for execution .•••• Where the case is quite 
simple, the Court will therefore release the debtor from any Lalance 
whic!:t it is satisfied he cannot pay. When there are several creditors 
or other complications and the amount ex:ceeds Rs. 50 it may at 
once direct the taldng of insol vency·proceedings. Reviewing the 
Bill broadly, if I am asked what I think will probably be the 
effects of the measure ... I must reply that .. .I think that it cannot 
but be most beneficial and that it will to a great extent meet the 
needs of the Dekkhan ••• Of course no one expects from it the abolition 
of indebtedness for all time." 
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--~-

1 he Honourable Sayyad Ahmad Khan sazd: -
" Before the Bill goes to the Select Committee I wish ......... to 
make a few observations with regard to the principles uron which 
the proposed legislation is based ........ Jly Lord, no doubt a case 
bas been made out for the a.pplicaLion of special measures of relief, 
and I fully admit that that relief should take the form of a. law 
providing facilities for the release of debtors from debts which they 
can have no hope of discharging and which, while they remain 
subject to them, deprive them of the ordinary motives for exertion 
-the attainment of something more than bare livelihood. But 
My Lord, while it is desirable to give greater facilities to the ryots 
of the Decoan, ...... care must be taken that the remedies are such as 
will not d•lter the people from having recourse to them, nor impair 
the credit which is ordinarily given to agriculturists, and without 
which they would be unable to meet the demand for revenue, or to 
sustain themselves from harvest to harvest. 

The requirements of the present Bill as to registration appear 
to me so onerous, that they will operate to deter penons from· com· 
mitting their transactions to writing. l:tegi;;tration affords a very 
doubtful proof of the payment of money. It is a common ex:perience 
in this Uountry that money paid in the presence of the registration· 
officer is in part or wholly returned when the parties leave the 
presAnoe of the registrar. It is rarely denied that a transaction bas 
taken place; but if a. dispute arises, it is as to the amount received. 

The portion of the Bill which relates to conciliation also Jeserves 
serious consideration. The Bill provides for the appointment of 
Conciliators. who having invited the parties to attend, are to use their 
host endeavours to induce them to agree to an amicable settlement. 
~ow, the matter on which the parties a.re supposed to be at variance 
iS not a. mere di5pute arisiug o::t of domestic or fl'iendly rela.tiow, 
in which the impartiality of a. stranger or the influence of a ueighbour 
can be hopefully iutroJtiOOJ,• to p~rsua.da the pa.rtie3 to lLake 
mutual ooace55ions; a.nJ, therefore, I am not hopeful that this pro· 
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VlSlOD will be o£ practical use ........ My Lord, in my judgment 
there is more reason to expect that a. creditor will abate his claims 
when the parties are brought face to face iD a public Court of 
Justice than at a private sitting held by a Conciliator. 

My Lord, I now come to the provisions relating to the procedure 
in the civil Courts ...... The first deviation from the ordinary prCl
cednre which I find in tho Bill is the compulsory enforcement of 
the attendance of the dafendant. My Lord, if I am right in sup· 
posing that in the majority of cases the claim is just, if follows that 
in the majority of cases in which the defendant does not appear, 
it is because he knows the complaint is just, and does not desire 
to lose the labour of several dllfs, possibly at a critical season for 
his crop, and incur the expense of going to and from, and attend• 
ing the Court. It would perhaps be sufficient to require the 
Court to exercise the power, it already possesses of enforcing the 
attendanc~ of the defendants only in those cases in which, on looking 
into the account, it sees reason to believe the claim is fraudulent or 
extortionate ••••••• 

The provisions of the Bill which direct the Co?Irt to go into the 
history of the case from the commencement of the transactions, I 
think, also require modification. They may involve an inquiry impos· 
ing on a Court many days' labour, and affording it no certain con. 
clnsions. It is scarcely reasonable to expect either of the parties to 
produce reliable evidence of petty money transactions extending 
over a number of years and commencing, it may be, a quarter of a. 
century ago, especially seeing that the limitation-law has encouraged 
them to believe that such evidence would not be required of them. 
I, therefore, think that some definite and not too remote period 
should be prescribed for such enquires. So also a definite limit of 
time should be prescribed for re-opening statements· and settlement 
of accounts. Some debts which will come before the Courts will be 
the result of transactions commenced and settled before the life-time 
o£ either party to the suit. The consequence of imposing on the 
Courts a duty they cannot possibly discharge would be to encourage 
them to evade iL .... The provisions of the .Bill tending to prevent 
the employment of Vakils appear to me to be of very doubtful ex· 
pediency. Having exercised judichl functions for many years I 
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am bound to ea.y the Courts receive considerable assistance from 
V a.kils ...... I would prefer to see provision made for the employment 
of Government pleaders to appear on behalf of debtors in all casess, 
rather than discountenance the employment of pleaders at all. 

With regard to appeals, which are entirely prohibiOOd in the Bill 
I admit that they entail evils, in that they prolong litigation and in· 
crease expense; but it seems to me better to experience these evils than 
the greater evil of imperfect justice. Cases triable by the Courts of 
Small Causes ordinarily present very simple issneEt, and do not call 
for the intervention of a Superior Court; but questions relating to 
land are far more complicated, and involve frequently questions on 
which the law is not well settled. I can see no reason why 
appeals should in these cases be refused in the Dekkhan when 
they are allowed elsewhere. Revision is, at the best, an imperfect 
substitute for tho l'ight of appeal. 

For similar reasons I considered the expedbncy of introducing 
special rules of limitation, proposed in the Bill, open to serious doubt. 
If it is desirable in the interest of the debtor to extend the period of 
limitation for the recovery of debts, the benefit should be given oo 
agriculturists everywhere, and, indeed, to debtors of all classes. 

The provisions of the amended Code of Civil Procedure relating 
to insolvency will afford sen~ible relief-and relief that was needed-to 
agricultural and other debtors in aU parts of the Country. The 
in~olvency provisions in the present Bill go beyond the general law. 
I am not prepared to dissent from them on that account ; ...... I 
have only oo observe that I can see no rea:ron why a fraudulent 
insolvent in the Deccan should be exposed to less penalties than a 
fraudulent debtor elsewhere .......... " 

[Honourable Mr. Cockrell's speech is omitted. It is almost in 
the same terms as that of the above speaker.] 

11/s Ho11our the . Lz'eulettmtt-Go~·ernor sazd:-

lt seemed to him that ......... the Government in this Bill proposed to 
take very stringent measures to prote-ct the ryot from the demands of 
the money lenJers; bnt the provisions of the Revenue-law for the 
n•alization of the Go,·ernment demand ha.J apparentiy been in no 
wa~· alkred. Every one knew the great stringency of those regu. 
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lations, and it . seemed to him unreasonable that, while we n pheld 
them for the realization of onr own revenue, we should wake such 
alterations in the ordinary law in reg:u-d to private contracts.* 

The Honourable Mr. Stokes saz'd:-" I shall vote for 
referring this Bill to a Select Committee, and I do not intend , ..... to 
esoddo it, so far as it carries out the express orders cf the Secretary of 
State, that is to say, so far as it requires the Courts to enter into the 
merits of all money-claims by Sowkars against Deccan ryots, and 
forbids them to compel a ryot to pay a Sowkar compound interest or 
an amount of interest exceeding the principal sum lent; so far as it 
provides that the principle of the Presidency-towns Insolvent Act 
(11 and 12 Vic., Chap. 21) shall be applied to the Deccan ryots; 
that their land shall not be sold in execution, unless specia11y pledged 
by a bond duly registered ; ......... that Courts of Conciliation shall 
be established .......... The remark with which I shall \•enture to 
trouble the Council have reference merely to the additions which the 
Bombay Government and the Honourable .Mover have thought 
fit to make to the simple scheme recommended by the Secretary of 
State ......... . 

The first of these accretions to which I shall call your attention 
iss. 73 .......... The effect of this section, coupled with section 3, 
will probably be the reverse of what is intended. It shuts out from 
appeal the decisions in almost all mortgage-snits. The object of 
doiug so is, of course, to relieve indebted ryot3 from expense and 
prolonged litigation, But, first, I am informed by Mr. Justice West 
that in the Bombay Presidency, the CourU! of first instance, in deal. 
ing with these suits, usua11y apply the harsh letter of the law in 
favour of the creditor. Relief is got from the higher Courts, in which 
modifications favourable to the ryot are much more frequent than 

• In ~he opinion of the His Honour the Lieutenant-Gorernor, the 
Dekkha.n ryots to a great extent came into difficulties owing to t.he stringent 
method adopted by Government for the realization of revenue : '' The 
peasant proprietor who had btcome indebted to a banker was still obliged 
to satisfy the Governmeut demand in cash : to procure that cash he had 
again to resort to the money-lender and as the Government demand came 
upon him at the usual s~on of the year witb r~gular r~currence he wa.' 
obliged to resort again and again to the mouey.lender in order to procure the 
cash." 
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those in favour ofthe Sowkar. And, sec{)ndly, the useful power which 
the Appellvt.e Court now possesses under section 551 of the Code of 
Civil Procedure of confirming the decision of the l<>wer Court 
without sending or serving notice hl\8 in most cases rendered the cost 
of aoappeal quite insignificant. The result of this part of the Bill 
will, therefore, be on the whole, to place the indebted ryot in a worse 
pecuniary position th~n he is in at present. As to cutting off all 
appeals in order to shorten litigation, tho remedy will be worse than 
the disease .......... The errors arising from corruption, incapacity 
Jazin(jss, precipitation, ignorance and Jove of arbitrary power, which 
are certain to be committed in these difficult land-snits, especially 
where the Judges are inexperienced and unaided by a Bar, will 
remain uncorrected and cause hardship and discontent. The barring 
of an appeal in cases of the Small-Cause type ••••••••• may be 
justified because, as a rule, those cases are simple and ~y, and 
practically it is better, vn the whole, for the community that in such 
cases the decision should be rapid, that it should be careful 
and correct. But mortgage.cases sometimes involve the investigation 
of difficult questions of title, priorities, miJ.'Ihalling securities, 
contribution, and rights of maintenance, and always the taking of 
complicated accounts. A Judge who does aU this rapidly will simply 
scamp his work ; anJ the power of calling for and revising his 
imperfed records will ...... be a very inadequate substitute for an 
appeal. ......... The power given by section 54 to the Special Judge 
to call f0r and examine the records of suits tried by Subordinate 
Judges is intended as a substitute for appeals. But, first, the records 
of ca..<;;es triei by second class Subordinate Judges at B.s. 150 a month 
will ......... generally be defective; and the Bill (section 11) ex.· 
pre~ly provides that in the bulk of cases (those of which the subject. 
m;.tt.er does not exceed Rs. lO m amount or value) there need not be 
even a memorandum of the evidence. Under the Bill, therefore, tbe 
rHising Judge will constantly ha ''e to exercise his jurisdiction on 
imperfect materials. Secondly, the revising Judge, no matter how 
carefully he is selected and how highly he 1s paid, will ba greatly 
inferior in learning, ability and experience to the Judges of the 
lligh Court, who now form the ultimate Oourt of appeal in the Presi .. 
dl'ncy .......... ThirJly, those records .... " ... wilJ be owses of ill-
wrillcn document.; in a Native charact~:~r and language whi-ili, it is 
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safe to say, no revising Judge will have time or skill to decipher 
and translaoo. The business of revision will, therefore, be placed in 
the hands o£ the Shirastedars, who are notoriously open to the; 
Sowkars' bribes ; and here, again, the Bill will work to the injury 
rather than the benefit of the ryot .......... · 

· Chapter VIII, which requires all mo.ney-obligations. executed 
by ryots ·to be written by or before Village-Registrars, also 
seems to be a specimen of blundering b~>nevolence. The chief result 
of this well.rneant attempt to ensure the authellticity of documents 
will ••• be to discourage the use of written agreements aud to force oral 
contracts on persons who would otherwise have expressed themselves 
in writing .......... If thl'l scheme succeeds, it will also add greatly 
to the cost of all loans, SUQh cost falling finally on the ryots, who 
cannot pay their reven~o without occasionally borrowing. But 
wherever sowka.rs are concerned, the scheme is, I think, pretty sure 
to fail. The sowkars will give np mortgages and written in~truments 
altogether. He will say to the ryot: 'I will lend you money at 
60 per cent. but, mind, if you do not repay me on the day fixed, 
I shall never lend to you agaia, nor will any of my brother sowkars.' 
The ryot will borrow on the terms proposed, and his last state '\vill 
be worse than his first ........ .. 

The provisions which I have hitherto noticed are in my opinion, 
unwise ; but those to which I shall now ask the attention of the 
Council are grossly unjust and (if I may use the expression in India) 
unconstitutional. Both sections 20 and 49 are retrospective in their 
operation. They relate to decrees pnssed befm•e the_ proposed Act 
will con.!) into force, and the former section at least seriously in· 
terferes with the vested rights of ihe holders of such decrees ... 
Remedial Statutes may be retrospective when they only go t" con
firm rights already P.I.isting and add to the means of enforcing 
existing obligations. But sections like theseJ that disturb absolute 
vested rights against which there is no equity are founded on nn· 
constitutional principles and I, for one, will never be a party to 
passing them into law." 

[The Hon•ble Sir Alexander Arbuthnot and the Hon'ble ~[r. Rivers 
Thompson and Hon'ble Sir John Strachey are not quoted.]-
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1 he Hcmourable Alr. Hope said:-" I am glad to find 
that the main principles of the BiiJ, ...... are ... accepted by this 
Council, and that my . task is confined to replying upon what are, 
by comparison, matters of detail. 

In the first place, it was suggested by the Honourable the Law 
member that Chapter XX of the Civil Procedure Code, as amended 
in the Bill presented yesterday, would meet all the wants of our 
Dekkhan districts in respect of insolvency. But I must altogether 
demur to accepting it as sufficient or suitable for that purpose. The 
objections to the law ...... which I stated yesterday need not be 
l'epeated ; hot I may ad1 to them that the provision for granting a 
discharge when ao insol\'ent has paiJ one-third of the scheduled debts, 
which has been imported from the Presidency Inso I vency Act, seems 
t.o me false in principle, and likely to work unreasonably io practice, 
sometimes giving the creditor less than might be recovered for him 
and sometimes pressing harshly on the debtor. It has, moreove~, been 
discarded from bankruptcy legislation in England. I admit that 
by the Bill in question an advance has been made; but an advance 
somewhat haphazard, tentative and restricted .......... Finally, one 
thing which that amended chapter does not do is, singularly enough, 
the very thing which ho.s been represented in tho official correspondence, 
and is indicated in tba Secretary of State's despa.~b, as urgently 
required-namely, the allowing a debtor to apply for declaration of 
iusol\'ency, though no process has issued against him. 

Another remark of the Honourable Law member was that it 
would he sufficient, as to jorisdi::tio11 of the Conrts, if Small-Cause
Court powers were conferred on all of them. But it seems to me 
that the on! y conrse open to us-consistent with common sense is 
that the Court.s should have power to detl with all the sorts of cases 
in which ryots are ordinarily infolreJ. That such ca...~s must -rery 
frequent!~· comprL;;e rnortg!lges, is clear from the fact ascertained by 
the comw~sion ...... that in the Vilbges in Foona tested by thetQ 

L 
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two-thirds of indebted ryots' land was mortgaged. To provide 
Courts professing to deal with ryots' difficulties but unable to touch, 
perhaps, one-half of the cases in which ryots are concerned, would be 
a half-measure, from ·which no good results could be expected. 

The next question raised is that of appeals, for which the 
Honourable Law member considers the revision provided for by the 
Bill an inadeq nate substitute. Here I may point out that the Bill 
......... provides the safe-guard ofa thorough supervision. It is a 
misapprehension to suppose ......... that the supervising agency "ill 
be a special one. It will be merely a strengthening of the regular 
staff for the purpcse of thoroughly currying out section 9 of the 
Bombay Civil Courts Act (XIV of 1869) .......... The officers ap-
pointed will be members of the regular judicial department subodin4 

ate to the High Court :' they '\viii work the law subject to its 
general control ; the Local Government will have no special juris· 
diction over them, a.nd will be unable to make them ......... a 
machine for carrying out the policy of the day. As to the merits of 
allowing appeals, compared with a system of revision, I would point 
out that by the former from three to four per cent. of the cases tried 
are brought before the Courts, while by the latter the proportion is 
probably not less than from fifty to sixty per cent. Moreover, the 
cases which come up in appeal are often not those which deserve to 
come .......... As an illustration of the persistency of monied liti-
gants, I may mention that I have heard that Sir Barna,; Peacock, 
with reference to the petty appeals, about Rs. 5. sometimes, by which 
the High Court was troubled, remarked that it would be more 
economical for Government to pay the amount of the appeals than 
to keep up Judges and establishments to hear them. Again, the 
Honourable Law member has said, as an objection to revision, that 
the record called for will be inaccurate, incomplete and in the 
vernacular. As to inaccuracy and incompleteness, the objection, 
if good at aU, applies just as much to appeals as to revision. As to 
the third point, I feel it my duty to repudiate, on behalf of the 
:Bombay C'ivil Service, of which 1 have the l10nour to be a. member, 
the suggestion that they are unable to deal with cases in the 
vernacular. 

In favour of the retention of appeals, much stress has beeo laid on 
tha mortgage <;ases, which are said to be intricate, involving 
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difficult questions of account. But this is a. misappt·ebension. 
Mortgage cases in which a-yots are conc~rned nre not necessarily 
intricate, and do not involve more a~counts than simple money-cases. 
This can easily be seen by reference to the act.ual cases of ryots ...... 
Mortgage-cases are usually only difficult if they happen to involve 
questions of priorities and the like, or there are several creditors." 

[The llonouruble Sir Alexander Mbuthnot enquired whether there mi~ht 
be questions of title.] 

The Honourable Mr. Hope replied:-" Under the Bombay 
Revenue system the name of the owner of every field is entered in 
the Government books. It would only be in most rare instances 
that the man whose name appeared was not the real owner; and so 
questions of title are not likely to give trouble, 

I may mention to the Council ......... that, as regards thii 
question of appeals, contrasted with revision, I happen to have 
had a very considerable experience-if not actually in civil cases, 
still in criminal ones, which for this purpose come to the same thing • 
.. .... .. . My ex.perienc e was that all the serious abuses and irregulari
ties came to light in examination and revision: scarcely anything 
evc1· came out in appeal ......... . 

The Honourable 1'-w·member has· expressed his fears that 
section 46, about agreements before Conciliators, and also the 
registration provisions, may be defeated by collusion and fraud. As 
to agreements .......... ! would. point out that the case is analogous to 
that of llWards filed under section 525 of the Civil Procedure Code ... 
As to both the agreements and the registration, I would repeat my 
observation of yesterday, that the same objection as to being open to 
fraud may be made to any other good laws. The R{lgistration Act 
may ......... be easily defeated Ly one party to the Bill returning to 
the other at home the consideration which they have paid and 
received before the registrar. The stamp-laws are constai:itly evaded 
Ly the re·nse (If spoiled stamps, &c., and the coinage laws do not 
prcrent the circulation of false money yet we do not think 
it necesAary on thi3 aooount to aboli3h l'egi3tration, stam~ and 
our coiuage. The Bill will help those who help them5elves: if any 
persons pref.:r collusire evasion of it, thev will suffer accorJinaJy 

• e ' 
anJ rightly !'0 .......... " 
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Report of the Select Committee on the Bill z'ntroriuceri 
in 1879 for the relief of hzdebted agriculturists 

z'n certaz'n parts of the Dekkhan. 
We, .the undersigned members of the Select Committee, to 

which the Bill for the relief of indebted agriculturists in certain 
parts of the Deccan was referred, have the honour to report that 
we have considered the Bill ........ , 

2. We have not been so fortunate as to agree among our· 
!!elves on all the points presented for our considera.tien, but we 
do not deem it necessary to refer in the body of this report to 
such differences of opinion as ha. ve arisen. The most convenient 
course, we think, will be to treat the conclusions of the majority 
as the conclusions of the· committee, leaving individual members 
to record separate dissents upon such points as they think fit. 

We shall refer to such of the amendments made by ns as 
seem to us to call for special notice in the uder of the sections 
of the Bill as introduced. 

3. Section 8, providing for the service of summons by patels, 
which was inserted on a suggestion made here at the time the 
:Bill WM prepared, has been stt·uck out as it has not met with 
the approval of the Gov~rnment of Bombay. 

4. Section 9, empowering the Courts, instead of hearing the 
case e;c pa1•te, to issue a warrant for the apprehension of a 
defendant who does not appear an~ requiring them to adopt 
this procedure as the general rule, has given rise to some difference 
of opinion. On the one hand, it has been urged that the habits 
which the ryots of the Deccan have fallen into of allowing snits 
instituted against them to be undefended, have contributed in no 
ilmall degree to produce the evils which this Bill is intended to 
remedy. On the other hand, the obvious hardship of forcibly dragg· 
ing a man away from his home and his cultivation, perhaps at a. 
season when every day is of importance to him, merely with a. 
view to compelling him to appear in a suit to which he has no 
defence, has been much dwelt on by Mr. Justice West, Mr. Naylor 
anJ ()thers. 

Afwr weighing the arguments on both sides, we have come to 
the conclusion that those which may be urged against tho introduo· 
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tion of this novel and very stringent rule preponderate; and we are 
confirmed in this conclusion when we remember that under section 
12 of the Bill the CoUt·t i~ bound to n1ake investigation into the 
history of the case, even though it is not defended, and tha~ if it 
is neceosary fot' the proper conduct of such investigation to have 
the defendant in Court, the Civil Procedure Code gives power to 
summon him as a witness. • 

5. In order to prevent the provisions of Chapter III of the 
Bill being evaded, as it has been pointed out to us they might be, 
by entering into contt·acts with the agriculturists of the four dis· 
tricts to which the Bill extends at places beyond the limits of those 
districts, we have introduced a section in the beginning of Chapter 
111, requiring suits against such agriculturists to be brought where 
the defendauts reside. 

6. The ned provisions of the Bill calling for notice are those 
contained in sections 12 to 15, commonly described as the sections 
requiring the Court " to go behind the bond, '1 and they are by far 
the most important we have had to consider. 

Section 12 is in the main merely indrodutory to those that . 
follow. lt provides that,, when the amount of a claim is disputed, 
the Court shall inquire into the his~ory and merits of the case, 
partly with a view to acet'taining whether there is any defence to 
the suit oil the ground of fraud, &o, and partly with a view to 
taking the account between the parties accot·diog to ihe rules laid 
down in the following sections; but that, when the acconut of the 
oll\im is aumitted, the Court shall not be bound to institute such 
inquiry, unless it sees raason to doubt the truth of the admission. 

7. The Government of Bombay object to the latter portion 
<Jf the rule. We have felt some doubt as to the precise grounds 
of their objection as set forth in paragraph 10 of their letter of the 
27th August; but we understand that their view is that it is 
uecessary to institute the inquiry in tvery case, even though the 
defenunnt may admit the claim, and there may be no reason to 
doubt the truth of his admL;;sion. 

• The Legislative Council, how nor, auded a paragraph to the effect that, 
loS a rule, tLe ddenllant ahould Lo examined, [vide pan. 2 of e. 7.) 
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We are not prepared to go quite this length. There must, it 
appeal'S to us, be some cases in which it will be clear enough 
for all practical purposes tliat the 11dmission of a defendant is 
true and reasonable-cases, for example, in which, though the 
defendant is an agriculturist within the meaning of the Bill, he is 
a man of some little education and as well able tc keep an ac
count of his transactions and understand his position as the plaintiff. 
In such cases, we think, we should be inflicting an unnecessary 
h:udship on both parties and wasting the time of the Conrt by 
insisting on an inquiry which, even where both parties were agreed, 
would, if the Judge were to be put in possession of the "hole 
history of the case, often be lengthy and troublesome. ~We have, 
however, introduced an amendment which we believe will, in 
practice secure all that the Government of Bombay desire by pro
viding in section 12 that, in cases where the defendant ndmits the 
claim, the Court shall nevertheless inquire into the history of the 
case, nnles9, for reasons to be recorded by it in writing, it believes 
that the admission is true and is made by the debtor with a full 
knowledge of his legal rights as against the creditor. The result of 
this amendment will be that it will no longer be possible for an indo
lent Judge, as it would be under the Bill as introduced, to shirk the 
labour of the inquiry by saying that he sees no reason to doubt 
the truth of the admission. The inquh·y must be made, unless 
the Judge is prepared to give so::ne special reason for accepting 
the admission-some such reason, e. g., as might be given in a 
case of the description just referred to. 

8. Section 13, which lays down the mode in which, aftet· the 
inquiry prescribed by section 12 has been made, the account 
between the parties should be taken, has been recast in order to 
bring it as nearly as possible into accordance with the views 
of the Government of Bombay. 

& it originally stood, it provided that, if the court fonnd th&.t 
there was any agreement between the parties as to the mode of 
taking the account, and considered such agreement fair and equitable, 
tbe account should be taken in accordance with snch agreement 
but that otherwise the account should be taken according to certain 
rnles the principal of which were:-
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Pirst, that compound intero3t shuuld n>t be allowed in any 
sh11.pe or under any circutmta.noe3; 

Secondl;~!, that nil profits and advanhgo3 received by tho 
pln.intiff in connection with the tt'J.n51.Ction should be brought to 
credit at a value to ee determined by the Court; alid 

1'Mrdly, that tho Hindtt l'U!e of tlam-dupat, by which tho 
sum recovered on account of interest shall not exceed the sum 
recorved on tl1e same occasion on account of principal, should bo 
ohserved in all cases without reference to the •·elation of parties· 

9. Government of Bombay desire to have the two first of 
these rules applied absolutely and in all case.; without aoy regartl 
to the agrecm('nt between the parties, even where such agreement 
may, under the circumstances, be a fair and cquitablo one. 

The third rule they desire to have similarly applied, but 
with a. moJification in fil.vour of the debtor of so extensive a 
nature ns to make it in form and in substance a completely new rule. 

In short., the Bill as it at present stand~, goes far in tbe 
uirect.ion of setting aside contracts which under the Jaw hitherto 
in force haY<l been held good. The Government of Bombay desire 
to make it go much further. · 

10. The question is accordingly one of those of degree, on 
wlJil:h opinions will necessarily differ. 

On the one side, it is urged that it is necessary, on political 
grounds, to adopt strong unusual measures in favour of the ryots 
in order to prevent irritation and discontent. 

On the other hand, it is urged that in so far as the question 
can be considered to have assumed a political aspect, we must be 
ca.refulle~t hy going so r.~r in our eftorts to allay the discontent 
of one clas.i we ex.dte the di:;;affection of the other. 

11. Turning from the political to the 040nomical aspect 
of the question, we haw, on the one hand, the very obvious argu. 
ments as to the desirability of providing for the ryota §Orne means 
of c~ape from their present thraldom and of g\ying them a fresh 
start on something like a solvent footing. On the other, we hn.ve 
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been much pressed with the argument that by going too far in 
subverting contracts we may destroy the credit of the royts and thus 
in the long ron both aggravate their peouinary difficulties and place 
the Governmen(revenue in jeopardy. 

12. Amid these conflicting considerations, we have, we need 
hardly say, desired to be guided, as far AS possible, by the view of 
the Government of Bombay. There is indeed much io. the Bill 
as now settled by us which, if it were not for the deference we 
feel for the strongly eXJlressed opinion of that Government, we 
shoulJ propose to alter. But we cannot altogether devolve upon 
others, whatever our respect for their views may be, the duty 
of forming an opinion on the important questions submitted to us. 

Looking at the matter in this way, and having given it our 
most anx.ious consideration, we find ourselves in a pvsition to 
recommend that the views of the Government of Bombay be adopted 
fully in regard to one of the three rules above referred to, and 
partially in regard to the other two. 

13. To begin with the rule as to crediting profits irrespective 
of any agreement which may rave been made regarding them , 
we think that that rule may, without any danger of injustice, be 
made, as the Government of Bombay wish it to be, applicable to 
all cases. 

It is true that, in the case of a usufructuary mortgage, it sets 
aside agreements which have hitherto not only been enforced when 
expressly entered into by the parties, but which the law in Bombay 
(Bombay Regulation V of 1827, section 15) presumes, in the 
absence of any ex.press agreement, to be implied : we mean agree. 
ments to the effect that the profits of the mortgaged property shall 
be taken by the mortgagee without account in lien of interest. 
But such agreements, when made between the parties to a mortgage 
whether ex.pressly or by tacit reference to the Regulation just 
mentioned, usually·proceed on the calculation that the profits of the 
property will be equivalent to reasonable interest on the Joan ; and 
there can accordingly be no great hardship in providing that the 
approximate estimate of the profits made by the parties shall be set 
aside and an actual account taken, reasonable interest being at the 
same time allo'tfed to the mortga~;ee. 
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14. In regard to the matter of compound interest, we are 
unable to adopt in their entirety the proposals of the Government of 
Bombay. We have no doubt that, in a very large proportion ofthe 
cases that will come before the Courts under this Bill, it will be 
found that the debt has been unduly swollen by frequent_ rests and 
consolidations of interest with principal ; but it seems to us thllt 
there must be some cases in which a consolidation of interest with 
principal, or perhaps a novation, as a lawyer would term it, of the 
entire transactions, has taken place under such circumstances that 
the refusal to recognise it would work a gross injustice; · Thi:! being 
so, we deem it impossible to lay down any absolutely bard-and ... 
fast rule on the point; but ill order to bring the Bill in this par• 
ticular, as nearly as we can venture to do, into conformity with the 
''iews of the Government of Bomb~y, we have, following a course 
similar to that which we have adopted in regard to secticn 12, 
provided that compound interest shall be disallowed, unless the Court, 
for reasons to be recorded by it ;, writin9, is of opinion that it is 
fair and equitable to allow it, We may add that we feel confident 
that the law as thus amended will fully secure the objeot which we 
understand the Government of Bombay to have in view. 

15. As regards the Hindu rule of Dam-dupat, it has, a~ the 
desire of the Government of Bombay, been extended to the whole 
!\griculturist-populatioo of the four district.-;, without reference to 
ct·eed or sect. We now propose, in further compliance with the 
view of that Government, to make it an absolute role overriding all 
contracts between the parties i but it is in our opinion quite im. 
possible to adopt the ex.tensive modification of the rule, or, speaking 
more properly, ihe completely new rule which is now proposed. 
That new rule, which would provide that the tutal amount claimable 
from jr1t to last on llrCCount ot interest shall in no ease exceed the 
principal, has not, like the rule of dam.Jupat, tle authority of Native 
law or ancient custom to ~upport it. It rests on no principle that 
''"e hare been able to di..-.cern ; and from the tenth paragraph of a 
letter from the Goternwent of Bombay, No. 45i9, dated 5lh Sep
tember 1878, whkh bas been laid before us by the Secretary, ii 
would appear that it was introduced mtrely in order to protide an 
additional moJe of reducing the daims of Sowkars. We wonid 
further ob~rve that no attempt has boon made, r.s far as appears, to 

)1 
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estimate its effect upon existing claims; but we gather from the 
paper before us and the report of the Decoan Riots Commission that 
in the oa.se of a very large proportion of those claims, interest in 
excess of principal has already been paid ; and wherever this is so, 
the result of the rule would be tha~ when the claim had been cut 
down in the various modes required by the very stringent provisions 
of section 13, it would be necessary again to reduce it by one·ha.lf. 
It appears to us impossible to enact arbitrarily a. new rule of this 
description. 

16. We have next to refer to a section which appeared in the 
drafts submitt.ed by the Government of Bombay in January 1878 
and in April last, but which was omitted from the Bill as prepared 
here, and for the re-introduction of which the Bombay Government 
now strongly press. · 

The section in question, as it appeared in the Bill submitted in 
January 1878, provided that where the nature or extent of the 
transa.ctions between the parties was doubtful, the Court should 
determine the " amount of money lent upon an equitable estimate 
with reference " to such considerations as the means and position of 
the parties, the state of the borrower's credit at the time, the occasion 
on which the money was advanced, the needs of the borrowers, &c. 
:Mr. Naylor, the L:lgal Remembrancer to the Government of 
Bombay, in the able paper submitted by him, seems still to press for 
the introdnction of the section in this form. He considers it to be 
one of the two essential points of the proposed measure that the 
Courts should be empowered, when " the evidence is doubtful, to 
determine the amount payable upon equitable considerations." 

Now, it is common enough to speak of adjusting rights on 
equitable grounds ; but we are altogether at a lo~s to understand 
what is meant by deciding a pure question of fad "upon an equitable 
estimate" or " upon equitable considerations." 

We apprehend, however, that if we adopted the section in thi~ 
its original form, as 1\Ir, Naylor would apparently have us do, it 
would probably be construed by the Lower Courts as an instruction 
to them in d~fault of satisfactory proof to mak'l a guess at the amount 
of the Joan, and in making such guess to have a special 1·egard to 
"<liroumstanoes which would, as a rule, teil in favout or the debtor. 
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17, In the Bill submitted in April last, this section appeared 
in a new shape,:namely, as a provision ~:imply to the effect that the 
circumstances above referred to, namely, the means of the parties, &o.,.. 
should upon any question arising as to the extent of a transaction, 
be relevant facts; and it is apparently in this shape that the Govern· 
ment of Bombay now advocate its re-introduction. In pressing us 
to re-introduce it, however, they are apparently influenced by what 
appears to us to be a misapprehension as to the existing state of 
the law. 1'ht>y speak of it as ''a relaxation of the rigour of the 
ex.isting practice as to the aJmission of evidence." This, as it 
appears to us, it would not be. We nre clearly of opinion that the 
facts refened to, though their weight in evidence would, as a rule, 
be small, would be relevant facts within the meaning of the Evidence 
Act, and that accordingly the proposed section would be simply 
nugatory, that is to say, without any legal operation. 

We are by no means sure, however, that if it became law it 
would uot indirectly work mischief. We are inclined to think that 
au enactment e1pressly requiring the facts referred to to be treated as 
relevant facts would lead the Courts to attach an artificial weight to 
them ovet· and above the weight which naturally belongs to the~t; 
and we are stl·engtheneu in this opinion when we see the extraordin
ary importance which the Government of Bon1bay and some of the 
local authorities appear to attach to the proposed section, an im
portance which could scarcely be attributed to it if the facts to which 
it refers were to be estimated at their natural value. 

The gt·eat anxiety shown by the Government of Bombay for the 
re-introduction of this section must be out· eKecuse for stating at 
such length our t·easons for rejecting it. 

18. Ss. 16 auJ 24, which go to reliere an heir from a portion 
of his ancestor's debt, though he may have inherited from that 
ancestot· property sufficient to pay that debt, have been struck out! 

The Government of Bombay do not appear to attach much 
imllOrtance to them, the JuJges of the High Uonrt have objected to 
thew, and it is bard to see why, when the &llce3tor's debt wa.s undJr 
the ample powers contained in sections 12 to 15 of the Bill beeu 
fully iuquireJ iuto and reduced w its just limits, the heir should not 

• See the foot·noto on the uext page. 



190 Report of the Select Committee-( 1879 ). 

be bound io pay it to the extent of the property he has inherited. 
The obligation binding him to do so is, as observed by the Honour
able Sayyad Ahmad in his speech when the Bill was introduced, a. 
matter ·of natnral equity ·common to the English, Hindu and 
Muhamml\dan legal systems. Moreover, it is an obligation with 
the force· of which the people of· this e;ountry are perhaps more 
strongly impresl!ed than those of any other country, and the sense of 
which; as observed in a letter from the Government of Bombay of 
the· 6th ·Aprill877, is one of the best traits in their character.* 

... 19. Section 30 ofthe mu, which etr.powers the Insolvency 
Co~i·t, instead of selling the moveable property of an insolvent, to 
~ .. . .. . . ' . . 

msist on one of his creditors accepting it at a. valuation in payment 
or par~ payment of his. claim, has giv~n rise to muoh discussion•. 
on· the one ·handt "the danger Of property being sold at a. great loss 
when put up to. jniblic auction lias been much dwelt upon;· on the 
other; the hardship of forcing upon a creditor an article for which 
he may have no use for himself, and which e:c-l1ypothesi it is not easy 
to sell, hils been urged especially by 1\fr. Justice West. On the 
whole, it appears to ns that the arguments against this section 
preponderate over \hose in its favour, and we have accordingly 
!!truck it out. 

·2o: ·We haYe, in accordance with the view of the Government 
~f_ Bombay, 1·emoved the restriction in section 36 of the Bill under 

• Section 16 as proposed was:-
If the debt, or any JlOrlion thereof, was not contracted by the person 

from whom I he creditor steks to obtain recovery, but by such person':~ father 
~~other aucestor, the ~aid person shall be tailed upon to state whether he ia 
willing to actept the full reeponeibility for such debt or for such portion 
thereof i. 

and, i( he accepts such rrsponsibility, shall be held liable for the full 
to mount payable en account of su<:h debt, or of such portion.thereof subject to 
the other provisions of this Act, or of any law for the time being in force 
relating to oncestral debts; 

but if he declines to accept such responsibility, be shall not be held 
liable for more than the principal amount of such debt, or of such portion 
thereof, with interest up to the date of the death of the person who incurred 
such debt, or of such portion thereof, if such person was r~lated to him in the 
first degree, and oiherwi~e only for the principal amount of such debt or of 
eucb portion thefeor. 
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which no one but a Patel could be appointed to the office of vil1age. 
wunsif. Under the section as now amended any person possessing 
local influence may be appointed. 

21. Section 35, limiting the power of the Subordinate J ndges 
to commit fraudulent insolvents to jail under s, 359 of the Code of 
Civil P1·ocedure, has been omitted, and a section providing for an 
nppeal from the orders of Subordinate Judges in such cases substi· 
tuted fot it, at the instance of the Government of Bombay. 

22. We have deemed it necessary to guard against the dangers 
averted to by the Honourable Sayya.d Ahmad iu his sr,eecb, by the 
introduction of" words in section 40, excluding revenue and police 
officers from the office of Ccnciliators.* 

We have further, in order to furnish a simple and inoffensive 
means of getting l'id of a Conciliator who proves unfit fgr the· 
position, added a clause in the same section providing that Conciliators· 
shall vacate their office at the end of three years, but shall be 
re eligible. 

23. In sections 49 we have, adopting the view of the High 
Court and the Legal Remembrancer, struck out the words which 
made the Conriliation system applicable to proceedings in execution 
()f decrees passed before the new law cernes into force as well as to 
suits. 

We find it difficult. to understand why this system should be 
applied to decrees passed before this Bill becomes law and not to 
those passed after, unless upon the assumption that the decrees 
already passed were unfair to the jndgment.dehtors, ·and thai some 
pressure shoulJ be brought to bear to induce the holders of such 
decreel! to forego some portion of what they are entitled to claim 
u udcr them. We can give no countenance to any such assumption. 
'l'he l 'ourts will no douLt, if this Bill becomes law, proceed in future 
on llrinciples mo.re favourable to the debtor than those on which 

• 1'he 11ppropri4te section in the Act rfg&rdiug this point is 1. 38, .As 
origiually d1 afted tho section en1powertd the Local Governn1ont to appoint 
any p~r:;on to be a Conc!liator. The Sdoot Committee recommended the 
exclusion of revenue and police ".flicer& from the office of Conciliator&. The 
Lfsislati,·e C(•uncil, however, only excluded the Police Oflict:ra, 
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they have been hitherto proceeding; but when a man has obtained 
a decree from our Courts in accordanoe with the law for the time 
being in force, we cannot think it right to enact that his decree 
should be placed on the same footing as au unproved claim. If the 
judgment-debtor requires time to pay, the Bill gives tho fullest power 
to the Court to allow time. If he is altogether unable to pay, the 
Insol venoy Courts are open to him ; but we cannot admit that under 
any circumstances the rights of the decree-holdet· under his decree 
should be brought in question.* 

24, The question whether appeals should be allowed in any 
cases tl'ied under Chapter II of the Bill or whether we should trust 
entirely to the powers of Superintendence and revision conferred by 
Chapter Vll has given dse to much discussion. It is not so im
portant as might at first 'sight appear, inasmuch &'l there can be 
little doubt that, if the right of appeal were withheld, petitions for 
1·evision would take tle place of petitions of appeal, and then the 
chief difference would be that an application for revision, not being, 

• The section was restored to its original condition and the recommenda
tion of the Select Committee here made was disapproved by the Legislative 

Council. (5 voting in favour of the Eelect Committee and 9 againat it.) 
'l'he Select Committee based its recommendation on the following grounds:-

(1) that every existing decree must be assumed to just; 

(2) that no influence, however mild, can rightly be applied to induce 
a decree-holder to forego any part of his legal rights under the 
decree; 

(3) that, ifthe debtor cannot pay, he may resort to the Insolvency 
Court. 

But the recommendation was opposed for the following reasons:

(1) that it is wrong to assume that every existing decree is j.:st ; 

(2) that friendly mediation may rightly be uaed to obtain an early 
settlement of old decrees, which, owing to fraud in execution, 
may have really been satisfied over and over again; 

(3) that tho Select Committee laboured under complete misappre. 
henaions when they belevied that the Act contemplated that "a 
decree shoultl be placed on the same footing as an unproved 
claim.'' What is retllly intended is simple mediation and notbin ~ · 
beyond that. 
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like the presentation of an appeal, a mg,tter of right. might bo more 
summarily dealt with by the Superior Oom't. Having oon:;idcred 
all that has been said on both sides, we have cotce to the conclusion 
that in mortgage cases, in which questions of difficulty acd im· 
portance are likely to arise, an appeal should be allowed, anl we 
have amended the Bill accordingly.* 

25. If an appeal is to be allowed in these cases, which form 
a very large elMs, and the most importaat class, of cases to be 
heard under the Bill, we think that the Special Judge, who was to 
have been appointed to strengthen and supedntend the Staff of 
officers employed in the work of revision, will no longer be requil'Od 
and we bave accordingly omitted i.\llrefdrence to hin1, and tranferred 
his duties to the District Judge. 

26. We have omitted section 69, which empowered the 
Subordinate Judge to refuse to allow any costs between partie3, on 
account of pleader's fees; as it has been argued, and we think with 
great force, that owing to the smallness of the ft~es in such cases, 
it would ral'ely effect the object del'lil'ed, namely that of deterring 
parties from employing pleaders; and further that, in so far as it 
hhd any effect, it would tend to render the pleaders snbservie11t to 
the Judges. 

27, We have boon urged to introduce in the place of this 
section the provision of the draft Bill submitted by the Government 
of Bombay, which would have, as a rule, ex:cuded pleaders in these 
cases altogether ; but we deem it undesirable to do so. 

28. The only other amendment made by us which calls for 
!!pecial notice iu this report, is the insertion of s. 71 of the Bill as 
now amended, requiring all mortgages below Rs. 100 in value 
executed before the Bill becomes law to be registered within one 
ye\r. This section bas been inserted at the instance of the Govern· 
ment of Bombay and of some of the other authorities consulted, 
and it appears to us to be necessary in order to guard against docn· 
menbs being forged with dates prior to the pwing of the Bill with 
a view to evading the provisions of the Chapter on Village
Uegi.stration. 

• This auu~udment was not accepted in the Legi:lative Council. 
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Statement of Objects and Reasons. 

~· 

The Bombay Government have brought to notice difficulties 
in the working of the Dekkhan Agriculturists' Relief Act, for the 
removal of which it appears necessary to make certain amenllments 
in that Act, and to carry out those amendments this Bill has been 
p1·epared. 

The first amendment provided for is iu section 2 of the Act. 
Tllat section enacts in effect that every agriculturist shall be deemed 
for the purpose of the Act to reside where he works as such. 
This rule is foun4 to give rise to difficulties in the case of agri· 
culturists holding land in more than one place, and it is accordingly 
proposed to repeal it altogether. 

2. The first portion of section 19 of the Act confers on the 
Courts power to discharge an insolvent who owes a sum of Jess 
than fifty rupees under a decree; and against whom there is no 
other claim; but it makes no provision for the case oi an insolvent 
judgment.debtor. against whom there are other claims, ·but of 
(\mounts so trifling that, taken with the amount of the decree, they 
do not amount to fifty rupees. There appears to be no reason 
why this latter case should not be treated on the same footing as 
the former, the insolvency chapter of the Bill being equally 
in-applicable to both; and the Bill accordingly amends the Act so 
as to giYe power to discharge the judgment-debtor frotn the balance 
due under the decree in either casa. 

3. Section 38 of the Act prohibits the appointme~t of'' an 
odioer of police'' as a conciliator. A doubt has arisen as to whether 
a police patel is to be deemed an. officer of police· withio. the meaning 
of this provision, arid at the instance of the Local Government an 
explanation has been added to the sootion to show that he is not. 

4. The amendment proposed in section 48 of the Act merely 
corrects an oversight in drafting~ 
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5. The addition which it is proposed to make to section 56 
of tho Act, is intended to dispense with the necessity of having 
an instrument eAecuted bofore the Village· Registrar, merely becaosa 
a party executiug it as a surety is an agriculturist. 

The changes made in sections 57 and 58 are intended metely 
to make the meaning clearer. 

6. The new section which it is proposed to substitute for 
section71 of the Bill, differs materially from the original one, 
though ihe object of both is the same, viz.,· ·to prevent the fabrl. 
cation of mortgage deeds purporting to have been exeout.ed before 
the Act came into force. 

The section as it now stands in the Act aims at effecting this 
object by requiring all ex.isting mortg11.ge-deeds to be registered 
before a certain date under the Indian Registration Act; but it has 
found that the practical difficulties in the way of such registration 
are so great that it is necessary to abandon this procedure and sub· 
stitute for it the simple expedient proposed by the Bill of requiring 
such deeds to be merely produced before and marked by the Village 
Registrar before a. certain date. 

7. Section 7 2 of the Act, which prescribes period of limit· 
ation)onger than the ordinary periods for certain snits against agri· 
culturists, applies in every case in which the defendant is an agri. 
culturist at the time the suit is instituted. This would in some 
cases, where the defendant bad become an agriculturist shortly be
fore the institution of the suit, lead to anomalous results. 

To prevent this, the Bill amends the section, so that it will 
apply only when the defendant was an agriculturist at the time the 
cause of action arose. 

8. Difficulties having arisen as to the construction of the 
definition of'' agriculturist," section 7 5 of the Act, which gives 
the weal Government a power oo make rules, has been recast so as 
to admit of rules being made among other matters, to define more 
precisely \\hat classes of persons shall be deemed oo be agriculturists 
for the purpose of the Act. 

9. &>ction 12 of the Bill is i.utenJed to put mortgage-deeds 
e~ecuted before the Act came into force, and registered under a 

;x 
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system of qnestion&ble legality established by the Local Government 
on the same footing as if they had been war ked by the Registrar 
under the new section 71. 

Extract from Proceedings in Governor~ General's 
Legz'slatz've Council Vol. XX, p. 87. 

"Tho Honourable Mr. Gibbs moved for leave to introduce a 
Bill to amend the Dekkban Agriculturists' Relief Act, 1879 and for 
other purposes. He said ••... ' the amendments were not of very 
great importance, with the. exception of one, relating to the regist
ration of doonments. Some practical difficulty had arisen on the 
point and it had been found that it would be quite sufficient, instead 
of the documents in question being registered and a copy kept in 
full, if they were simply ear·marked to prevent any falsification 
after !1. oertain date.' ........ · ... " 

Speech of the Honoura~le Mr. Gibbs, 

Made whz'le presentz'ng the report of the Select 
Commt'ttee on the Bill of 1881~ Honourable Mr. Gibbs 
saz'd:-

The Bill had been sent to Bombay and had been carefn11y con· 
sidered by that Government and by the Special Judge, Dr. Pollen, 
......... and they had proposed certain amendments and alterations 
in the Bill. Those alterations had been folly considered by the Select 
Committee and the Bill had been altered in accordance with what 
was considered to be the wishes of the Bombay Government. The 
first alteration made was the insertion of a new definition of 
' agriculturist.' The definition originally given was considered not 
to ba.ve worked well, or to have carried out what was the intention 
of the proposers of the Bill ; it was also objected to by the Bombay 
Government. It had been suggested to leave that Government to 
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decide as to who should be considered an agriculturist, but takiug 
into consideration the difficulties this would give rise to, the Sele~t 
Committee had introducad into the Bill a new definition of ' agri· 
culturist' and bad added two explanations which would make that 
definition clear. They had also added in one of the sections the 
words "not being merely a surety for the principal debtor>" chiefly 
owing to a decision given by the High Court of Bombay in v.hich 
the wording of the Act as originally framed was found to have had 
anything but a beneficial effdct .......... Other alterations were made 
to which he need hardly allude. There was one made at the sugg· 
estion of the Bombay Governmen~ namely, to give to the District 
Judge power to transfer applications pending before ona Conciliator 
to the file of another Conciliator. The reason for this was that 
he found that these Conciliators were gentlemen who had a great deal 
of labour thrust upon them without any pay, and who in consequence 
found it neces!ary for their bodily or spiritual health to take a 
pilgrimage to Benares or elsewhere, Joaving Heir work behind them, 
Another and an important alteration had been made at the request 
of Dr. Pollen, the Special Judge, and that was in the provision of 
the original Act, which prohibited the legal practitioners of any kind 
fl'om appearing in suits before a Village-Munsif or Subordhui.te 
Judge. We had considered the question carefully, and had come to 
the conclusion that it would be advisable to allow pleaders to appear 
before the Subordinate Judge in cases that came before them ........ .. 

The only other matter he need mention was one to which he 
had already referred at a previous meeting of the Council, about 
allowing Police Patels to act as Conciliators ............. The Police 
Patel in the Bombay Presidency was not the ordinary policeman in 
blue coat and metal buttons ; bot was very often the most respect-
able man in the village ............ and often the most influential 
person there ............ . 

·-
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Statement of Objects ,and Reasons. t 

The Dekkhan AgriculturistB' Relief Act 1879, was, as stated at 
the time it was passed, essentially an experimental measure, and 
owing in part to this, and in part to certain difficulties attending its 
passage through the Council, it was found, after some experience of 
its working, to be defective in some particulars, and it was accord. 
ingJy amended by Act XXIII of 1881. 

The additional experience gained since the passing of the last· 
mentioned Act shows that further amendments, chiefly in matters 
of detail, are required, and the present Bill has been framed for the 
purpose of e:ffectiag tho"e amendments. 

2. The first amendment it is proposed to make is intended 
merely to remove a doubt which has recently been suggested, as to 
whether the provisions of Chapter II of the principal Act apply to 
suits for accounts without any limit of value. Section 3 of the Bill 
will make it clear that these provisions do so apply. This appears 
to have been the intention of the framers of the Act, and to have 
been accepted as such until quite recently. 

3. The nex.t amendment, by which it is provided that redemp· 
tion-suits are not to be dismissed as premature merely because the time 
for redemption as fixed by the mortgage has not arrived, appears 
essenti<\1 in orJer to give full effect to the provisions of sections 12 
to 14 of the Act, which empower the Courts to set aside the terms 
of the agreement between a mortgagor and mortgagee and declare 
the mortgage-debt paid off whenever the mortgagee has received 
the amount of his advance with reasona.bl~ interest thereon. 

4. The amendment made by the introduction of the new section 
15B merely extends to decrees in mortgage-cases the rule of sectionil 
17 and 20 of the Act empowering the Court to direct that the 
amount of a decree shall be paid by instalments. If it is allowable 

t T~ken fto~ Bombay Govt. Gazette for 18821 pt. VI, pp. 308-309. 
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t;o empower a Court to give such a direction in regard to an nn. 
secured claim, it seems to be a fortiori allowable in the case of a. 
secured claim. 

5. Sectioa 6 and the 1st and 3rd clauses of section 7 of the 
Bill are intended to make applicable to decrees passed before the 
principal Act c~me into force, the provisions of that Act which pro· 
bibit the arrest of a. debtor and the sale of his immoveable property 
in execution. These provisions were intended by the author of the 
Act to have retrospective effect, and it is clear that if they have 
not such effect, the reli&f afforded by them would fall very far short 
of what is needed; but owing to some misunderstanding, they were 
so drawn as to apply only to decrees passed after the Act came into. 
force. 

6. The provisions of section 19 of the principal Act, which em .. 
power the Court to relieve a judgment-debtor from the balance of a 
petty debt which he i~ unable to pay, and in the case of his liabilities 
being more extensive, to order insolvency-proceedings to be instituted 
regarding him, and the provisions of sections 22, 29 and 30 of that 
Act which em power the Court to order the Collector to deal with 
the immoveable property of an insolvent in certain ways for the 
benefit of his creditors, were intended to enable the Court to act of 
i~o; own motion, and it is believed that if properly construed they 
have this effect; but as the Courts have felt. some hesitation in ac· 
oepting this view and as the provisions io question are likely to 
pro,·c almost a dead-letoor unless the Courts act npon them of their 
own motion, words have been added by sections 5, 7 and 10 of the 
Bill to make it clear that they should do so. 

7. Section:; 22 and 29 of the principal Act are framed so as 
to secure to the agriculturist against his creditors the possession of 
as mnch of his hnd as is required for his support and the support 
of the members of his family who are dependent on him; but thi5, 
it hM heen represented, is of no avail if the crops he grows on that 
land nro liable to be seized at the instance of his creditors. To 
pn.l\'ent thi'~ it is propoSt'd to insert a new section (22A) in the Act 
(ha."lt'l! ou Sc.•ction 30 of the Ajmere Court~ Regulations, 1877) which 
will ex.empt from attachment in execution such agricultural pro· 
duoe a.s may be required for the subsistence of the Jebtor an<l. bit 
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family and as seed, or as fodder for cattle used for agricaltural pur
poses; and to insert (section 9 of the Bill) words in section 29 which 
will prevent such produce vesting in the receiver in a case of 
insolvency. 

8, Section 40 of the principal Act gives to a Conciliator whose 
assistance is invoked by one party to a di3pnte no power to compel 
the attendance of the opposite party. It was so drawn in deference 
to the opinion of the late Governor of Bombay, who apprehended 
that such a power might be liable to abuse. The want of such a 
power has, however, been found in a large number of cases to 
render the Conciliation Chapter of the Act practically a dead-letter, 
and on a reconsideration of the point, the conclusion arrived at is 
that the risk of abuse i:; not so serious as to warrant. our withhold· 
ing from the Conciliators a power which is clearly essential to the 
effective working of the system. Section 40 has accordingly been 
amended by section 11 of the Bill so as to give the Conciliator 
power to direct the attendance of a party, and to make the party 
liable to criminal proceedings if without sufficient excuse he fails 
to obey the summons. 

9, Section 47 of the Act, which prohibits the entertainment of 
certain suits and applications except on the production of a Concili· 
ator's certificate, will be amended by section 12 of the Bill, so as to 
make a certificate of no effect after a year from the date on which 
it is granted. This is thought nec~a.ry in order to prevent these 
certificates being used in terrorem, and it will probably operate ben
eficially in another way, inasmuch as, when m'ore than a year 
has elapsed from the time at which the attempt at conciliation has 
failed, it may not unreasonably be hoped that a fresh attempt may 
be successful. 

10. The most important alteration proposed by the Bill is the 
substitution of the system of superintendence and revision established 
by Chapter VII of the Act for appeal in all cases dealt with under 
Chapter III. That system has worked most satisfactorily in the 
clasa of cases in which it has been hitherto tried, and it is anoma
lous and inconvenient that the Subordinate J ndges should be 
subject to one system of control in some of the cases falling under 
Chapter lli of the Act and to another system in other cases, Sectiof\ 
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8 of the Bill accordingly inserts a new section (22B) in Chapter 
III to bar appeals, and section 13 makes a corresponding ex.ten· 
sion of the powers of superintendence and revision conferred by 
Chapter VII. 

11. A further extension of the application of Chapter VII, 
but one of less importance, is effected by adding (section, 13) the 
Conciliation Chapter (Chapter VI) fo th~ portions of the' Act in 
carrying out which Subordinate Judges are subject to superin
tendence and revision. The functions of Subordinate Judges under 
tho Conciliation Chapter are limited to filing agreements under 
sections 44 and 45; but as the filing of those agreements has im· 
portant legal effects, it is thought well to place it under some 
control. 

12. Section 14 of the Bill gives the Court~, which exercise the 
functions of superintendence and revi:lion, power to refer points of 
law to the Iligh Court under S!.'ction 617 of the Code of Civil Pro
cedure. This has become necessary as the High Court has recently 
hold that these Courts do not at present possess that very necessary 
}lOwer. 

13. The repeal of the last thirt.een words cl section 68. of the 
principal Act as amended by Act XXIII of 1881 merely correct 
what would appear to ha.ve been a slip in the drafting of the latter 
Act. The object of those who proposed the llmendment of the l!ection 
last year would seem to have been merely to admit legal practitioAers 
before the Subordinate Judges; bat the amendment actually made 
admi~ them also in cases before Conciliato1·s and Vil1age-Munsifs in 
which the amount or value of the subject-matter exceeds one 
hundred rupees. 



OPENING SPEECH. 

Extract from the proceedings of the Legislative 
Council of the Governor-Gmeral of !~tdia .. Vol.XXI, 
pp. 3~ to 391. (1882) 

The Honourable Mr. Hope moved for bave to introduce a Bill 
to amend the Dekkhan Agriculturists' Relief Act, 1879. He 
said:-

"I think that the fact of this being the second application which 
it has been necessary to make to this Council for the amendn.ent of 
the Act of three years ago is a very remarkable illustration of the 
capabilities of language for concealing our thoughts .......... Tho 
alterations which it is proposed to make in the Act ......... are, in 
the main, three.' The first consists of two or three provisions which 
deal with the subject of redemption. It is proposed that the pro· 
visions relating to suits for an account should apply to suits for an 
account and redemption where mortgaged property is concerned, and 
that redemption its'~lf should be allowed to take place though the 
period fix.ed for it may not have arrived. 1\Ioreover, it is desired to 
carry out. the intention of the original Bill, that the instalments 
contemplated by section 20 should be allowed in redemption-suits as 
well as in other snits. 

Under the second head is an amendment of sections 21 and 22, 
so as to carry out the original intention that they should be retro
active, and should apply to all the enormous number of old decrees 
which were then in existence. In consequence of their having been 
interpreted not to have retro-active effect, it has occurred, first, that 
whereas we thought that we had put an end to imprisonment for 
dr.bt, some six:ty persons have been imprisoned during the last two 
years, besides such a considerable number of warrants have been 
issued but not executed ; and, secondly, that management by the 
Collector, which is a suitable measure for dealing with snch old 
case~ has been held to be inapplicable. 
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Nex.t it is proposed to make clear what was always intended, 
that the Courts, when directing insolvency-proceedings to be insti· 
tuted, should be able to do so of their . own motion, and not simply 
when they were moved by the judgment-creditor in the suit, who 
perhaps would be a person interested ill the opposite direction. 

These are the three principal alterations which it is proposed to 
walce. Besides these, there are two or three minor alterations or 
improvements in the detailed machinery, by which it is proposed to 
make the Act more consistent and harmonious. The first is that of 
providing for a revision instead of an appeal in all suits to which 
sections 12 to 15 apply, so as to avoid the anomaly of different 
controlling authorities dealing with tJe same subject. Secondly, we 
propose to allow the Conciliators to summon either of the parties in 
a case who does not make his appearance, and also to limit the 
tJertificate which the Conciliator gives to a certain fixed time in its 
operation, so as to prevent its being used as a means of intimidation 
for an indefinite period. Thirdly, it is proposed to give to the Special 
Judge power to refer any difficult case that may arise for the 
opinion of the High Court .......... ,.." 
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The Honourahle Mr: Hope's Speech on the report 

ofthe Select (_omnzz'ttee-(1882). 

" As to the contents of the report ............ I should allude to 
one or two of them. One of the most important provisions of contem
plated by the Bill as introduced was one which substituted a revision 
for appeal in all cases under Chapter Ill of the Act. This provision 
was inserted, as we understood, on the recommend!\tion of the Bombay 
Government ................ The Bombay Government, however, on 
further consideration, have withdrawn their original suggestion. 
They think that it would be better to leave that portion of the matter 
as it stands, partly on general grounds and partly because the change 
might augment and interfere with the work of the Supervising Officers. 
So in accordance with this recommendation of the Bombay Govern
ment, the Committee propose to withdraw that provision altogether. 
The next poilat which perhaps is of some importance relates to suits 
for an account. The Bombay Government have always been anxious 
from the first ......... that the raiyat should be able to bring a suit 
for an account as distinct from an ordinary suit for redemption. 
The effect of a snit for redemption is that ordinarily a decree is passed 
and a. time is perhaps fixed for payment; but if there was default, a 
foreclosure would then follow. On the other hand, what the 
Bombay Government appear to have wished was that a man should 
be able to bring a snit for an account simply in order to ldarn how 
he stooJ and then he should have the option of afterwards proceeding 
on the same suit to secure what the redemption suit would ha'e 
given to him or of dropping the whole matter. • .......... . 

As far as the Bill goes, 1 think these are the only two points 
which need special remark ............ . 



Amending Act No. XXIII of 1886. ~ 
~ 

Statement of Objects and Reasons. t 

The object of this Bill is to make in the Dekkhan Agriculturists' 
Relief .Act, 1879, certain amendment5 suggested by a report on the 
working of the .Act and by the further experienoe gained during the 
four years which have elap3ed since the Act last underwent revision. 

2. By section 3 of the Bill it is proposed to empower the 
Local Govet·n.ment, with the previous sanction of the Governor
General in Council, to extend the Act wholly or in part to any 
district in the Pt·esidency of Bombay. The effect of this provision 
will be to 1·ender it unnecessary for the Council of the Governor
General to undertake legislation whenever it may be deemed ex.· 
pedient to extend to any district either the whole of the Act or any 
particular provisions of i~ such as those requiring the history of 
transactions with agriculturist-debtors to be investigated or those 
relating to the mode of taking accounts. 

3. By section 4 the expression 4lease' is defined as ·in the 
Indian Uegistration Act, 1877. The insertion of this definition in 
section 2 of tho Act is deemed desirable because in s. 56 the word 
cJease' must be taken to mean a kabnliyat or undertaking to 
cultivate or occupy rather than a. lease in its ordinary sense. 

4. Section 5 has been introduced, on the recommendation of 
the Special Judge, for reasons which are stated as follows:-

" Section 7 of the Act merely lll&kes the examination of the defendant 
compulsory in all suits under Chapter II, which includes even non-agri
culturist suite; but sections 12-14 apply to many ~uite which affect agri
culturists ouly and do not fall under Chapter II, aud it ie even more im
port.aut that the defendant ahould be examined as a witness io such euite 
th:ua in many of the suit~ to which Chapter II applies, The defendant ie 
;!t'Dt'rllll.)' the debtor, but in redemption-suits it ia the plaintiff who ie the 
drMor, and it is his examination that is most noc~ssary, It ie, moreover, 
almost impossible (or the Courts to investigate the p&ljt history oC an old 
d~Lt in a satiiifactory manner without exaaaining both creditor a.nd debtor 

t 1'akl'u !row Boml.~ay liovt. Ga.zette for lt\~ti p•. VI pp. 2201 221. 
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as witnesses. Again, unle$B a provbion against ex-parte decrees be inserted 
in Chapter III, it will not be possible to guard against ex·parte decrees in 
other districts to which the Act may hereafter be extended without also 
extending the other provisions of Chapter II at the same time. " 

5. Standing crops are usually the legitimate security for an 
advance for the purposes of cultivation. It is proposed, therefore, 
by section 6 of the Bill, to make the standing crops of an agri· 
cultnrist liable to be taken in execution of a decree even though 
they have not been specifically mortgaged for the repayment of 
the debt to which the decree relates. 

6. The proposal to confer on Conciliators the power to require 
the attendance of persons against whom applications are made 
under section 39 of the Act was negatived by the Council of the 
Governor-General in 1882. The Government of Bombay has now 
urged the reconsideration of the proposal on the grouQd that the 
present Jaw deprives the Conciliator in a large proportion of cases 
of all chance of exercising his functions. The statistics of late 
years fully support this view, while they prove that, where parties 
have attended before Conciliators, conciliation has been annually 
more and more successful*. It is proposed, therefore, by section 7 
of the BilJ, to empower selected Conciliatiors not only to invite, 
but to require, the attendance before them of persons against whom 
applications are made. 

7. Sections 8, 9 and 10 of the Bill modify those provisions of 
the existing law which relate to registration, by requiring documents 
of which registration is compulsory under the Indian Registra. 
tion Act 18i7, to be registered by Registering-officers appointed 
under that Act instead of by Village-Registrars appointed under 
the Dekkhan Agriculturists' Relief Act, 1879. But Registering
officers under the former Act are, where the executants of those 
documents are agriculturists, to observe the procedure prescribed 
for observance by Village-Registrars under the latter Act. Village 
Registrars are to continue to register documents of which the regi· 
stration is not compulsory under the Indian-Registration Act,l877. 

• The report of the Special Judge pobliBhed this year shows that of 
late the success of the conciliation system bas been to a great extend 
limited, 
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1hey are, however, to be relieved of much of the ·clerical labour 
imposed on them by the existing law. Instead of making at least 
two copies of the documents which they register, they are to enter 
in their registers, in such form as may be prescribed, abstracts only 
of the documents; and provison is made for granting copies of the 
abstracts free of charge, and for the admission of the copies as 
evidence of the contents of the documents. 

8. The reasons for the amendments which it is proposed by 
section 11 of the Bill to make in section 7 2 of the Act are stA.ted 
by the Special Judge as follows :-

" The words 'not being merely a surety for the pt·incipal debtor' 
were introduced by Act XXIli of 1881, in order to prevent the 
anomaly of the agriculturist surety of a non-agriculturist principr:.l 
being held liable for a debt, after such debt has become time-barred 
ns against his principal; but the amendment has itself produced a 
converse anomaly, namely, that when principal and surety are both 
of them agriculturists, the extended period of limitation applies to 
the principal and not to the surety. As soon as the recent decisions 
to this effect become generally known, the result will be that even 
the principbl debtor will lose the suppoSfld benefit of the extended 
period of limitation, because few creditors will care to wait for the 
extended period when such waiting will deprive them of their 
remedy against the surety. I may mention here that the expression 
suits t~111ler tl,is Act at the beginning of section 72 is objectionable 
LL•eause there are no suits properly speaking under the IJ.ct. I 
think the words should be suits of tl.e description mentioned in sec
tion 3, clause ( w). This would include all suits on bonds, khat.'I.S, 
wirtten acknowledgmenls, and the like, and would exclude suits 
for rent, suits for damages &c., to which there is no necessity of 
appl~·ing a special law of limitation." 



OPENING ·sPEECH .. 

The Honourable Sir Theodore Hope moved that the Bill to 
amend the Dekkhan Agriculturists' Relief Acts, 1879 to 1882, be 
referrrd to a Select Committee. He said:-

" I do not think ......... that it :i:! necessary for me to trouble 
ibe Council with what, ......... as regards the majority of the amend· 
ments which this Bill proposes io effec~ would be hardly more 
than a repetition of my remarks on the last occasion. But there is 
one of those amendments, ...... on which I shall be ex.pected to give 
a little further ex.planatio~ ; that is the section relating to concili
ation, by which it is proposed to invest the Conciliators with power 
to require the attendance of either of the parties to the conciliation 
At present the Conciliator possesses the power of requiring the 
attendance of the applicant, but only of inviting that of the 
defendant. 

In the first place, I may take the opportunity of pointing out the 
very important position which this system cf conciliation has now 
obtained in the four Dekkhan Cellectorates to which the Act is 
applied. ............ We find that, during the past year, the proportion 
of cases in which the parties cam"' to terms (which means that they 
settled thdr disputes without it being necessary to go to a Civil 
Court) was no less than 78 per cent.; or to put it in another form. 
more than 3 out of 4 of the cases, or nearly 4 out of 5, were settled 
in this simple and inexpensive way, instead of being subjected to the 
costly and dilatory machinery of the Civil Courts. This percentage 
of 78, moreover, is the more satisfactory, for we find that the pro 
portion has been growing every year since the Act was introduced. 
In the year 1880 the percentage of such cases was 52; in the 
following year it was 44 ; in the third year it was 58; in the fourth 
64; in the fifth year 73; and now we have it at 78 ....... With regard 
to the quality of the Conciliators' decisions, which might seem open 
to question, it is very remarkable that, out of the whole of these 
8,990 cases, only 77 were objected to within the period for which 
the law provides that objections to the arrangement may be filed in 
the Ch·il Court by either party. Out of all these 771 the objections 
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were allowed in only 37 instances. Besides t the~lltt'8 tf: its 
own motion, under the powers which its has u ~r ~n~!.F/~tiiit{;, 
of the Act, disallowed 38 of tbe agree~ents, as be rr.e~ ... yorttJ!rf/4 
to law or improper for some other obvwus reason...... ·.~ 4, / 

Passing now from the circumstances in which the conciliatfo~ 
has had a sat.isfactory effect to the opposite, we find that the cases 
in which conciliation could not come into play owing to th3 non· 
appearance of the parties without apparent cause are ou an average 
about 64 per cent ....... In order to secure this attendance of parties, 
1 may state that various expedients have been suggested short 
of allowing a power of summons and warrant; hut., after full 
deliberation, it has been considered best to adopt the simple means 
already in vogue in the ordinary Courts of the Country, that is to 
s:1y, that the summons should issue, and that in the case of non
compliance with the summons attendance should be required by 
warrant. 

The Report of the Select Committee on the Bill of 1886. 

We the undersigned members of the Select Committee to whkh 
the llill to amend the D. A. R. Acts, 1879-1882, was referred, ...... 
have now tho honour to submit this our report:-

2. We h aYe, on the suggestion of the Governor of Bombay in 
Council, defined the espres.sion " Standing Crops," and so amended 
section 58 tha~ while the whole of nn instrument will he copied by 
the Yillage-Uegistrar into his register; it will not be incumbent on 
him to Jeliver a certified copy of the instrument, or of the copy of 
it in the register to the parties ei.oept on their application. 

3. We ha.re corrected ins. 3, clause (y), a misprint which has 
Lt~n brought to our notice by the officiating Special Judge. 

4. We have added to the Bill a section in the terms of s. 19, 
A~.:t XXll of ltilS2, in order that persons having claims of the 
d~riptions mentioned in s. 3, clan:so (x) may not be prejudiced by 
the application of the special rules of limitation prescriLed in s. 72 
being re~trh.:k.J fA> suits of the de:SCription mentioned io :s. 3, l.il. (w). 



Amending Act VI of 1895. 

Statement of Objects and Reasons.* 
.......... ~2 :r• 

The object of this comparatively short Bill is to introduce into 
the law known as the Dekkhan Agriculturists' Relief Acts a few 
changes suggested by n Commission which was appointed by the 
Government of India in 1891 to inquire into the working of the 
Acl:;. The larger projects recommended by that Commission have 
no bearing upon this Bill except in one particular which will be 
noticed presently, and bot .for one reason the Government of Bombay 
would have been quite content to ]eave the law as it stands and 
to defer the alterations now proposed until tho Acts could be con· 
solidated into one enactment. The reason which mainly induces 
tha Local Government to approach this Council now is to be found 
in section 4 of this Bil1. Already the Jaw permits the extension 
of the Act to any other districts, but it happens that the physical 
and agricultural condition of various talnbs in the same district 
differs grea.tly and the Government of Eombay in pursuance of 
past policy desires only to extend the Acts to those areas where 
they are really needed. Since this amendment required legislation, 
the opportunity has been taken to give effect to some of the re
commendations of the Commission by repealing sections 8, 9, 15, 
19 and 73 of the present law. Section 14 of the ex.isting law is 
only repealed because it gains a wider application by being 
transferrd to Chapter XI as 69B under section 9. By section 5 of 
the Bill the definition of '' agriculturist" is slightly changed so as 
to make clearer the intention of tha Legislature in the second mle 
and to ex.oJude from the special law intended for agriculturists an 
owner of alienated land whose only title to be deemed an agri· 
culturist in one of the districts to which the Acts apply arises from 
his receipt of rents from his tenants in that district. Section 6 is ' 
drafted in deference to the views of the Commission with only snch 
conditions as appear indispensable. Section 7 provides an obviously 

•raken from Bombay Gort, Gw.tte for 181):11 part VI, pp. 171 78, 
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desirable interval to enable the mortgagor in certai.n cases to find 
the money payable under a decree; and section 9 recognises under 
s. 69 A a practice common in the Dekkhan. Section 10 limits the 
special Limitation Law to the four districts in which the Act runs, 
and thus endeavours to meet the recommendation of the Com· 
mission who have proposed an a.l teration in the general Limitation 
Law. The other changes require no special notice. 

p 



Opening Speech of the Honourable 
Mr. Lee Warner. 

Extract from the Report of the Speech gz'ven z'n 
Vol. XXXIII, pp. 330 to 332 of the Proceedz'ngs z'n the 
Legislatz've Cozendl of the Governor-General-1894. 

The Honourable Mr. Lee Warner moved for leave to introduce 
a Bill to amend the D. A. R. Acts, 1879 to 1886. He said:-
" My Lord, ......... before explaining the amendment, I will briefly 
recall to mind the course of events leading up to the recent Com
mission which has now brought us to further legislation, On the 17th 
of July 1879. The Honourable Mr. Hope introduced a Bill for 
amending the procedure of the Courts in certain classes of litigation 
in four districts in the Dekkhan, and relieving, so far as any Legis· 
Jature can deal with a great agrarian and social problem, certain 
incidents of agricultural distress and discontent which had 
attracted prominent notice in that part of India .......... The Bill as 
amended became Jaw in October, and in 1881, 1882 and 1886, the 
Act XVII of 1879 was further amended by this Council. 

A healthy and most beneficial criticism of the Act was ex.cited 
both in this Council and elsewhere .......... Some of the fears which 
then racked the minds of observant critics may be mentioned. It was 
feared that any attempt to place the peasan t·debtor, weighted with 
ignorance and inherited debt, and his creditor, with his superior 
advantages of purse and intelligence, upon a fairer footing would 
produce injustice by interrupting some of the legitimate profits of 
the money-lender's trade. The exercise of a correctional power over 
contracm and improvident bargains seemed a novel and dangt'rons 
task, alld it was anticipated that the money-lending class would soon 
discover methods of evading the law .......... The demoralisation of 
rural society was predicated as a consequence of the temptations 
offered by paternal legislation to the setting up of false defences. 
Errors due to corruption, incapacity and irresponsibility were ex· 
pected to flow from the substitution of revision for regular appeals. 
The system of conciliation would only create delay and ofter _ op· 
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portunities for evuion of the Act and for corrupt practices. The 
' blundering benevolence ' of the provisions as to registration would 
lead to oral contracts. Such were some of the criticisms offered in 
this Council which found echo elsewhere .......... The Govercment 
of India. decided to appoint an independent Commission, under the 
presidentship of Mr. J. N. Neill, to ascertain how far the results of 
the legislation had justified the anticipations of its promoters. The 
report of the Commissioners, dated 11th June 1892, confirmed the 
opinions expressed by those who preceded them that a loa.d of debt 
had been taken off the raiyat's shoulders without demoralising him 
or shaking his credit and without ruining the money-lender. They 
affirmed the success of the six leading provisions of the Act, namely, 
{ 1) the provisions against e:e parte decrees, (2) those for going behind 
the bond, (3) those for redemption-suits, and suits for account, ( 4) 
those for payment by instalments, (5) the abolition of imprisonment 
for debt, and (6) the limitations upon sales of immoveable property 
to cases where it was specially pledged; and recommended the 
retention of conciliation and compulsory registration. They criticised 
each section of the Acts and advocated a series of amendments. 
They went further and proposed an outline of the general Act for 
agriculturists through out India ............. Upon this report the 
matured views of Sir Raymond West are not wanting and a paper, 
which he read before the Society of Arts in London on the 18th of 
May, 1893, will no doubt have attracted the attention of those who 
are interested in the whole question • :Meanwhile, the Government 
of Bombay had in March of last year arrived at its conclusions npoD 
the report, so far as that report dealt with the law actually in force 
in the Dekkhan, and addressed the Government of India. The Bill 
"·hioh I seek to introduce gives effect to the final decision of the 
Government of India upon the particular issues so raised ............ "t 

t What baa been omitted here refei'B to the amendments proposed in the 
Bill and tht.t portioas of the speech ill not given here, because the statement 
of Objects and lteasone given above contaiwl a very nearly similar tn'l&tmeut 
of the au1Mdruonta. 
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Report of the Select Commz'ttee on the Bz'll,presented 
to the Coundl of the Governor General of lndz'aJ on the 
7th Februar)' 1895. 

" We, the undersigned, members of the Select Committee to 
"'"hich the Bill to amend the Dekkhan Agriculturists' Relief Acts, 
1879 to 1886, was referred, have considered the Bill ......... and 
have now the honour to submit this our report, .......... .. 

2. From section 3• we have omitted the words " and the last 
seventeen words of section 7" and have added a section 6t to the Bill 
which slightly amends section 7 of the Dekkhan Agriculturists' 
Relief Act. This alteration meets to a large extent the views of the 
Government of Bombay and of the Secretary of State. 

3. We have given our most careful consideration to the 
definition of' Agriculturist' in section 2, and although we might not 
agree in maintaining the present definition if we were introducing 
the law for the first time into the Dekkhan or proposing its extension 
to another Presidency, we have accepted the concurrent views of the 
Commission, of the Judges of the High Court of Bombay, and of 
other officers consulted, that no changes which are not absolutely 
necessary should be made in the existing definition of status. We 
recognize the force of the arguments, that the law passed in 1882 
has been interpreted by the Courts and applied for thirteen years to 
transactions between debtors and creditors in the Dekkhan, where its 
effect is fn1Jy understood, and that it would be more disadvantageous 
to deprive persons now entitled to relief as agriculturists of the bene
fits of the Act than to admit new classes to those benefits. Such 
changes as we have made do not materially alter present cefinition. 

4. Section 7t gives effect to a recommendation made by the 
Government of Bombay, and is intended to assist the Courts in 

• The reference is to the section in the Bill as drawn up befol'e it was 
presented to the Select Committee. The Bill is published in part VI of I he 
Bombay Government Gazette, issued on the 5th April, 1894. The section 
as drawn up was:-" Sections 8, 9, 14, 15, 19, and 73 and the last seven 
words of s. 7, are hereby repealed." 

t The section was:-" In section 1 before the word unnecessary" the 
word' clearly' shall be added. 

t This iss. 13A. of the D. A. B. Act. 
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taking accounts where doubts exist as to the value of the profits of 
mortgaged property. We have, in view of this addition, abandoned 
the proposed alteration of the existing law regarding agreements to 
Bet off profits in lien of interest and other charges. At the same 
time we have adopted a further suggestion of the Government of 
Bombay in section 9 of the revised Bill by which the Courts will be 
empowered, in passing a decree for redemption or foreclosure in 
certain snits, nut merely to order payment by instalments, bot also 
to continue the mortgagee in possession until the debt found due by 
the mortgagor is paid off with interest. 

5. Section 10* gives effect to the suggestion that for purposes 
of execution standing crops should be deemed to be moveable 
property. 

6. Sections 11 t and 12t were not in the Bill as introduced 
in the Council, but they embody the existing practice and give effect 
to the intentions of certain rules made by the Local Government 
under the Acts for regulating procedure of Vill~ge Munsifs and 
Conciliators. 

7. Sections 13, and 1411 call for no remark. 

8. Section 15~ replaces section 8 of the Bill as introduced, and 
enables the Looa.i Government to place the Village-Registrars under 
the control eith~r of the Inspector-General of Registratioll or of the 
Dishict Officer, or both. The occasion has been taken to give the 
Local Government power to destroy certain unclaimed documents 
whiuh, if they were registered under the Indian Registration Act, 
18i7, and not under Chapter Vll of the Dekkhan Relief .Acts, 
might be destroyed. 

• This ie an amendment to B. 22, as indicated in the text. 

t 'l'his is an amendment to B. 36. 

~ Thi~ is socticn «of the D. A. R. Act. 

t; This is an amendment to section 51 (b). 

· This s. 52 of the Act. 

~ This is a. Gl of the Act, reproduced as drawn out by the Select Com· 
mituoe '"ith a few Uloditications. Yide proceedings io t!upreme Legislative 
Councillor 18\151 Yol. UXIY 1 p. 178. 
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9. h section 16 we have altered the terms of section 9* of the 
Bill as introduced so as to meet the views of the Local Government 
as far as we considered it safe to do so • 

. 10. Section 17t merely re·enacts the e}dsting law embodied in 
section 14 of the Acts with a view to making its provisions applica
ble not only to sections 13 of the Act but to the whole of the 
Dekkhan Agriculturists' Relief .Acts. 

11. Section 18~ is retained as originally drafted in accordance 
with the conclusion arrived at by the Government of India that it 
is not expedient to extend the special )imitation period, in four 
districts, to any other districts or part of the districts to which the 
Acts may be extended and in which the ordinary limitation law 
will run. · 

0 The s. 9 was follows :-" 69!. 1'he last clause of section 258 
of the Code of Civil Procedure shall not apply to payment out of Court 
made in any proceeding under this Act. 

t This is section 11A of the Act; the word "where interest is chargeable 
as such,'' ins. 71A being added in the course of the discussion while passing 
the amendment. Vide proceedings in Supreme Lt>gislative Council, for 1895, 
Vol, XXXIV, p. 178. 

~ This refers to the amendment in s. 72 of the Act. 



The Hon'ble Mr. Lee Warner's Speech on the 
Report of the Select Committee. 

Extract from t/ze proceedi1tgs of the Supreme Legislatz've 
Coundl for the year 1895, Vol- XXXIV, pp. 169-173. 

The Honourable Mr. Lee W a.rner movod that the Report of the 
Select Committee on the Bill to amend the D. A. R. Acts, 1879 to 
1886, be taken into consideration. He said:- "My Lord ............ . 
the first material changes occur in s. 2, where that difficult crux 
arises- who or what is an agriculturist? The solution necessarily 
gave rise to differences of opinion, and 1 may admit that, if we had 
been legislating for another part of India. in which the village-system 
and the land-tenure differed, an agreement in favour of the defi· 
nition adopted might have proved more difficult of attainment. In 
Bombay you have a. large peasant proprietary and numbers of village
servants who are holders of alienated land. ln view of these facts the 
Select Committee, whose report was signed on 15th December 1882, 
......... recorded an opinion to which the Select Committee of this 
year paid due defereflCe, It must not be forgotten that twice before 
1882 had this Council defined the status of an agriculturist, and its 
third attempt was justified by the Select Committee in these terms:-

• It would probably be impossibla to frame a definition which would 
not go too far one way or the other .•• , .... ' 

Those who desire to appreciate the difficulties of the question will 
do well to read Dr. A. P. Pollen's letl.er, No. 386, dated 7th June 
1880, to the Bombay Go\'ernment, in which in paragraph 64 he 
asked, in reference to nine classes of proprietors or land-workers, 
whether they were agriculturists. In a letter, dated Simla. 30th 
July 1881, Mr. Hope expressad his opinion upon Dr. Pollen's 
letter and the final issue was the Amending Act XXII of 1882, 
which with the rules 5 and 6 added in 1886 gave us the existing 
definition. The Select Committee has, I think, wisely resisted the 
temptation to in...~rt the doubtful words' by members of his fa.mily,' 
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or to exclude the whole class of inamdars and even holders of nn· 
alienated land who might, but do not, cultivate their lands. In 
the Di~kkhan the Village-servants are ranked amongst holders 
of alienated land, and the Acts of 1879 to 1886 were deliberately 
devised by Sir Theodore Hope in order to bring peace and im
proved procedure both to the agricultural classes of the four districts 
and to others also. There are, however, some important changes 
now introduced which deserve attention. In the first place the 
repeal of s. 73 opens to revision a decision as to status and leaves it 
to judicial determination in the same way as uny other question 
of fact. In the next place, the words added to Rule 2, namely 
' within the meaning of the word as then defined, ' fix the date from 
which the status created by.any of the Acts must have been acquired. 
The Committee, whilst it generously refrained from material alter. 
ations in the definition of status, decided however to protect the agri· 
culturist worn out by old age, crippled by disease, or absent on 
military duty, fNm loss of his status. 1 must confess that ..... .I 
felt, and still feel, some fear that the c.perations of sections 11 and 
56 acting upon the addition now made to the Bill will prove in
convenient in the case of the peasant·soldier engaging in loan 
transactions in a distant cantonment, and I should have wished 
that the whole definition had been left alone ...... The definition 
of 'standing crops' is only made clearer, not altered. But with this 
must be read section 10, which is devised to make standing crops 
moveable prop€!rty for the purpose of attachment uudflr the Act ••• 
... The last word has not yet been said upon s. 7 of the Acts as 
amended by s. G of the Bill. The proposal which I submitted to 
the Committee was threefold: first, to malrtl s. 7 which requires the 
sommons to be for final disposal of the suit and the Court to ex• 
amine the defendant as a witness one of uni versa} application, not 
only to suits under Chapter 11 of the Act, but also to suits under the 
Acts, Secondly, I wanted to secure that the cost of issuing the sub. 
sequent summons after the first appearance of the defendant should 
not fall on the plaintiff; and, thirdly, in view of the repeal of section 
8 of the Act, to add a proviso that a. written statement would not 
render the examination of the defendant unnecessary ......... The 
Committee decided that the section should· remain in Chapter II, 
that no iegislati ve direction as to relieving the plaintiff of the cost 
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of issuing summons was desirable; and, as regard the explanation, 
they hoped that the addition of the word 'clearly' would emphasize 
the necessity to examine the defendant ..... .In section 11, I was per• 
sonally anxious to obtain a power of revising the Munsifs decision, 
if he &cted with such irregularity as to cause a miscarriage of justice. 
There are 89 Village-munsifs before whom 7, 665 suits were insti· 
tuted iu 1893. Their decisions can only be rerised for misconduct 
or corruption. They are honest men whose knowledge of law is very 
limited, and I do not think their usefulneEs would be impaired if 
their decisions were revised when they were guilty of meterial 
irregularity causing mi'lcarriage of justice. A majority of the Select 
Committee, however, held the view that the finality of the munsifs 
decisions was most desirable, and that it was not amiss if this village · 
Hampden acted in consonance with village sentiment, although it 
might be in opposition to the view which the revising judge migbt 
take. lt '"as pointed out thA.t in Madras the mnnsifs exercised a 
final judgment on the questions brought before them. I doubt 
whether in Bombay our Village-mnnsifs, new to the work, can be 
put into the same category as the Madras mnnsifs, but I am not 
prepared to appeal to the Council on this matter of opinion ... There 
remains only s. 1s•, which to my regret limits the special periods of 
limitation to the four districts in which they now ron, and-denies 
them to the districts or parts of districts to which this law may be 
horeafter extended. ln the Dekkhan, with its uncertain rainfall and 
tho natural tendency of a ruoney·lender to take advantage of his 
debtor's difficulties, a short limitation n.eans frequent renewal of 
LonJs at enhanced amounts and a rapid accumulation of debt ...... t" 

• This refers to the amendmeut ins. 72 of the Act. 
t That part of the speech which reft'rS to a. 71! ba.e been omitted, a.a it 

appeare in a not~ to the said section. 



Amending Bombay Act No. I of 1902. 

Statement of Objects and Reasons. 
-~·· 

The object of this short Bill is to introduce into the law, known 
as the Dekkhan Agl'iculturists' Relief Acts, an amendment, which 
appears calculated to obviate an inconvenience to which attention 
bas been dh·ected by the Inspector-General of Registration and 
Stamps. Paragraph 3 of section 59 of the Act (XVII of 1879) 
requires that the original'of any instrument, which is to be modi
fied, or wholly or partly superseded by a fresh instrument, shall 
be produced before the Village Registrar. It has been found that 
the absence of any ex.ception to provide for cases in which the ori
ginal may have been lost or destroyed, or is otherwise for good 
reasons not available, occasionally produces hardship; and the Local 
Government after consulting officers of experience are of opinion 
that such an exception, provided with adequate safe-guards ag11.inst 
the possibility of its being used as a means for fraud, should be 
embodied in the Act. It is considered that this end may be effectively 
secured by the proposed amendment of seotion 59 of the Dekkhan 
.Agriculturists' Relief Act, 1879, to which the previous sanction of 
the Go vernor-GeneraJ, has been obtained, as required by section 5 
of the Indian Councils Act, 1892. 
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es.cludeJ in oorLun c~ pt. 1, 166, pt. Ill, 7.J, 75, 85, 
107, 111. 

po""er of C<>nrt to appoint-,pt.ll6i, pt II, 67. 

Fvs~~:uion: 

~i ving-t4 mortg:l;!Or bt-fore d-:bt ~ paid off, pt. I, 80, 



IndeJt. 

Pream.Ue: 

construction of-, pt. I, 1-2. 

Procedure: 

-Or Village-mnnsif, pt. II, 4-11. 
-of conciliation, pt. I, 117-124, 132-136, pt, ll, 11-15. 
-of Registration, pt. II, 21-33. 

Processjee: 

-charged by conciliator, pt. I, 136, 137; pt. II, 13. 
concession in-. pt. II, 58. 

P.roj.lr: 

meaning of--, pt. I. ·69. 
setting of-, pt. I, 69, pt. III 96. 

Proof: 
-aliunde of payment, pt. I, 155. 
burden of-as to p!lyment of consideration,·pt. I, 67. 
effect of admission on burden of-,pt. I, 68. 

Receipt: 
agriculturists entitled to-, pt I. 163. 
penalty for not giving-, pt. I, 165. 

Receit·er: 
appointment of-, pt. I, 105. 
effect of appointing-, pt. I, 108. 

Rewds: 
-returni! and accounts of conciliators, pt. I, 137, pt. II, 13, 
custody of-, pt. II, 58, 59. 
destruction of-, pt. II, 58, 59. 
of registration, pt II, 16, 21. 

Refe:rente: 
-to Special Judge or Subordinlte Judge by Conciliator, 

pt. 1,135. 
the power of-under ch. Vli, pt. I, 145, 146, pt. III, 111, 

113 • 
.;_to the previons hi;tory of law aud legi5lation, pt. 1, 3. 



Index. 

Refuml: 

-of money already come into the hands of creditor, 75·76. 
-of fees, in registration, pt. Il, 3fJ.33. - . 
register of-, pl. II, 48. 
mortgagor not entitled to-:-, pt. I, 7 5, 7 6~ 

Register: 

general-of a Conciliator, pt. II, 13. 
-of ag1eements under ss. 44, 45, pt. II, 15. 
keeping of-book, pt. II, 16, 17. 
index of-,pt. II, 17, 18. 

Regist1·ar: 

appointment of Village-, pt.l, 149. 

xi 

instruments not to be valid unless ex.ecuted before-,pt. I, 150. 
instruments to be written in the presence of-, pt. I, 155, 156. 
superintendence of-,pt. I, 160. 
remittance by-, pt. II, 30, 
returns by-,pt. I, 30. 
correspondence by-, pt. ll, 31. 
refund of fees by-, pt. I, 32. 
appointmeu~;; and salary of-,pt I, 49, 56. 

fle;1istration: 

provisions of Yillage-di.scnssed, pt. I, 149, 151, 152, pt. III, 
83, 88, 91, 116. 

instl'Umenti! ,requiring-, 152, 153. 
-of a Kabuliya~ pt. I, 153, 154~ 
-<if a ba.lanoe of account, pt. I, 154. 
--<>fa Wil~ pt. I, 154. 
-of a sale-deed, pt. 1, 155. 
-of a release, pt. 1, 153. 
procedure of--of instrument;; under Uh. Till, pt. I, 156, 157. 
-under this Act, effect of, pt. I, 160. 
general provisions of-, pt. II, 19-21. 
procedure of-under ss. 57 and 58, pt. II, 21, 26. 
provisions applioClble to-under s. 58, pt. II, 26-29 
object of-, pt. 1, 150, pt.lll, GG, 71, 72. 
objections to the provisions of-, pt. III , 83, 88. 



xii Index. 

Regulation: 
-V of 1827, pt. I, 57, 67, pt. !II, 76. 
-I of 1823, pt. III, 76. 

Release: 

registration of-, pt. I, 153. 

Remand: 

• -in conciliation, pt. I. 135, 

Retrospective : 

the Act how far-, pt. I, 9-12. 
objections to provisions being-, pt. III, 88. 
provisions relating to imprisonment and attachment are-, 

pt, Ill, 109, 112, I 

Re-tJenue law : 

necessity to change-, pt. Ill, 85, 86. 

ReviBion: 

powers of the District Judge and Special Judge in-, pt. I, 
141-145, pt. lll, 7 3. 

withdrawal of a suit in-, pt. I, 145. 
an attempt to substitute-, for appeal in all cases, pt. III, 

110, 111. 
conciliation chapter made subject to-, pt.ll, 111. 
-as a substitute for appeal discussed, pt. 111, 85, 86, 87, 90, 

91. 

Review: 

Rides: 

powers of-,pt. I, 146. 
the exercise of discretion in-1 pt. I, 146, 147. 
notice how far necessary in granting-, pt, I, 148. 

power of Local Government to make-, pt. I, 132, 161, 182. 
-for the management &c., by Collector, pt. II, 1-4. 
-regulating the procedure of Village-l\Iunsif3, pt. II, 4-11. 
-for the guidance of Conciliators, pt. I, 132-136;, pt. II, 

11·15. 
-of Village-Registration, pt. II, 16, 56. 



Sale· dud: 

registration of-,pt. I, 155, 

Sptcial Judge : 

.....see " Distriot Judge." 

Sta1uling crops: 

definition of-, pt. I, 32. 
-shall be deemed to be moveable property, pt. I, 98. 
attachment of-, s. 22, pt.lli, 116, 119, 125. 

Statui: 

change of-by change in law, pt. I, 13, 14. 
, by change in fac~, pt. I, 15-16. 
, at different stages, pt. I, 26·28. 

privileges of-, pt. I, 28, 29-30. 
the plea. of-, pt. I, 31, 32. 
change of-pendente lite, pt. I, 60. 

s.diOrdinate Judges: 

J agirdhars to be deemed-, pt. I, 32. 

xiii 

cmtaio sui~ to be institu~d in Courts of F. C.-, pt. I, 44, 45. 
-not to act as Judges of Small Canse Courts, pt. I, 45. · 
jmisdiotion of-in insolvency, Ch. V. 

Su:'ts: 

appointments of -to aid District Judges, pt. I, 139, 140. 
powers of-in superintendence and revision, pt. I, 140 
U. P. Code to apply in the Courts of-, pt. I, 181. 
powers of-increased, pt. Ill, 73. 

,, discussed, pt. III, 89, }JO. 

the description of-under Ch.II, pt. I, 33, 34. 
aooount-, pt. I, 35, 36. 
chapter 11, applies to attoount-, pt. III, 108. 
jurisJiction with re~pect to-, pt. I, 36. 
n~luation of redemption-, pt. I, 37, 38. 
-not to be entertained without & conciliator's certificate, 

pt. I, 126. 
filing a private award-no suit, pt. I, 127. 
-triable Ly Village munsif, pi. I, 110. 



xiv Index. 

-falling onder cls. (w) and (x), pt. I, 39, 40. 
-referred to incl. (b), pt. I, 38, 39. 
-for emoluments, pt. I, 40. 
-for rent, pt. I> 40, 
-to r~over mam1.1l judi, pt. I, 41, 
-for the possession of mortgaged property, pt. I, 44. 
-in ejectment, pt. I, 44. · 
certain snits to be instituted in courts of F. C. Sob-Judges, 

pt. I, 44, 45. 
place of suing, pt. I, 53·55. 
transfer of-, pt. I, 55. 
time fix.ed in mortgage, immaterial in redemption-snits, pt. I, 

79-80. 
-withdrawn in revision, pt. I, 145. 
-to be heard by Subordinate Judge of Poona, pt. II, 56. 
ditto Hyderabad, Shikarpor, Hala and Larkhana, pt. 

II, 56. 
Title, pt. I, 1, 7. 

Transaction : 

history of-, to be investigated, pt. I, 56, 57, 62, 63. 

rillage munsif : 

Trill: 

appointment of-; pt. I, 110. 
snits triable by-, pt. I, 110, 111. 
the jurisdiction of-, pt. I, 111. 
revison on the decision of-, pt. I, 112, pt. lll, 129. 
procedure of-, pt. I, 113, pt. II, 4-11. 
object of the provisions of-, pt. I, 110, pt. lll, 72, 7 3. 

registration of-, pt. I, 154. 

Pm"'TE.D AT SHRI DnoOTPAPESHWAR Mt:.PRANALAYA-PANIEL. 


