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PREFACE.

—t OO

When the Dekkhan Agriculturists’ Relief Act was
passed, it was meant to be in force in certain parts of
the Dekkhan, and was enacted with the object of giving
relief to the indebted - agriculturists in those places
where the Act was to be in force. As days went on,
and the working of the Act was observed by Government
of Bombay to be satisfactory, they used the power given
to them by s, 1 of the Act, and from time to time
extended some of the important provisions of the Act
to various other districts of the Bombay Presidency,
and by the notification issued in August last some of
the provisions of the Act have been extended almost
to the whole Presidency. (Vide p. 8, pt. I, of this book.)

This step of the Local Government has contributed
to attract the attention of the public generally and the
bench and the bar specially to the provisions of the
Act, as it has materially affected the procedure in civil
suits as also the rights of contracting parties. Under
these circumstances, the want of an exhaustive book
on the Actwas very badly felt—especially in the
mofussil, both by the bench and the bar. We have,
therefore, made this humble attempt with a view to
remove this want.

We have tried our bestto make this little book
useful to the reader, and we beg to be excused for not
being able to do more. The Act evidently aims at
checking and discouraging litigation and barring ap.
peals; the operation of the Act, moreover, even now is
of a very much resticted kind; hence many a point of
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importance and usefulness in connection with the Act
has yet remained undecided by our local High Court,
Our task has been thus great and difficult and so far
as our humble means and opportunities allowed, we
have tried to be faithful to the arduous task undertaken
by us.

“The book is divided into three parts; the first part
is so arranged as to give (1) the sectionm, (2) the law
oni'the point under the old section (if any), and (3)
the Commentary. In explaining the scope or object
of a section1, we have freely drawn upon the proceedings
of the Legislative Council, where they do, as a matter
of fact, throw some light on the subject, The matter in
the commentary has been arranged under appropriate
headings—generally selected from the wording of
the section to which it relates or from the cases
under the same. In giving case-law we have not con-
fined ourselves simply to head-notes of cases but we
have faithfully gone through all the cases cited by us
and have also given extracts from the judgments
whenever needed. So far as the cases decided
under this Act are concerned, we have followed
the example of some learned authors in giving the
names of the Judges who decided the cases, and
have also given the years in which the cases cited from
the Indian Law Report series were decided. And in
order to make the first part a complete book of ref-
erence, we have, under appropriate sections, given
references to the notifications and the proceedings of
the Legislative Council in connection with the Act.

Part II begins with an exhaustive index of noti-
fications under this Act or having some kind of bearing
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upon it. The important notiﬁcationé) are'o"’gﬁ'f&ﬁ*f‘at. %
length and grouped under appropriate head%;qgé@g Hyj
notifications are divided into six headimgdr—{1)"4
Rules for the management of the ColIector,‘\Q)‘_;Pﬁro-/ 2
cedure before Village-Munsifs, (3) Rules for the
guidance ® of Conciliators, (4) Village-Registration
Rules, (5) Miscellaneous notifications including High
Court Circular orders, and lastly (6) Exemptions under
the Stamp-Laws. These notifications have been correct-
ed up to date and we have carefully denoted the places
where amendments have been made and the notifica-
tions by which they were made.

Part III contains everything relating to the
History of the Act which the reader, who wishes to be
thoroughly acquainted with the provisions of the Act,
is expected to read. This part contains (1) Statement
of Objects and Reasons, (2) Abstract of Speeches of the
members who moved the various Bills in respect of
the Act in the Legislative Council, (3) Reports of the
Select Committees and (4) Abstract of important speeches
delivered in the Governor-General's Legislative
Council by the learned members who took part in the
passing of the enactments. In reporting the speeches,
care has been taken to see that nothing important has
been omitted and it is hoped that the reader will find
this part specially instructive and interesting.

In placing this book before the public we have,
we believe, spared no pains in availing ourselves of all
the material at hand and we leave it to our kind reader
to see how far we have succeeded in performing our
humble task.

Before concluding we are bound to acknowledge
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our obligasons to Mr. D, G. Gharpure, Special Sub-
Judge, F, C. under this Act, who very kindly enlighten.
ed us on various points of importance arising under

the Act.

121k July 1906. P.B. S.
S.K.P.

B e ]

«'s Tho rulings appearing in the Bombay Law Reporter are
cited as ‘Bom. L. R.,’ while the letters P. J. refor to the Printed
Judgment series. The words, Bom., All,, Mad,, and Cal,, refer to
the I, L. R. series.
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Add the following as the last note under s, 1B :—

Directions consequent upon default:—-In a re-
demption-decree passed under the provisions of the Dekkhan
Agriculturistd’ Relief Act, 1879, the Subordinate Judge made
the decretal amount payable by instalments; and further
ordered * on failure to pay any two successive instalments,
defendant No, 1 do recover the whole amount due by sale ef
the mortgaged property and the deficiency, if any, from the
plaintiffs personally. ” On appeal the High Court annulled
the above order and substituted in its place the following
divection : “If the sum payable under the direction aforesaid
is not paid when due, then defendant No. 1 will be at liberty
to apply to the Court for such order as he may be entitled
to under s, 15(t), sub- 5. 2 of the Dekkhan Agricalturists”
Relief Act.™

*Pandbarinath.v, Shaokar, (1903) 8 Bum. L. R., 488 ( Jenkins,
C. J. and Jacob, JJ.)

Part I, p. 28, line 31—for ¢1893 P. J.,’ read *1883 P. J.

Purt I, p. 44, line 30—for <1893 P, J., reud $1883 P. J."

Part T, p. 69, line 20-—for ‘net profite,’ read ‘net profits.+*

Yart I, p. 71. live 33—for ¢P. J,, 215 * read 1887 P. J, 216

Part I, p. 76, line 13—for ‘Jancjil,” 1ead Janoji.t



Addenda et corrigenda o oxxi

Part I, p. 83, line 34~For 41889 P. J.,' resd 1889 P. J, 77.}

Part I, p. 95, line 33—for ‘without the consent of, read
¢ with the cousent of.!

Part I, p. 97, line 33—for ‘Vol. XVII, p, 47, read ‘Vol.
XVII, p, 17,

-

Part I, p. 101, line 18~*for proviso (e),’ read ‘proviso (c).’

Part I, p. 104, line 13—for ¢ transferred’ 1ead ¢ dealt with.?

Part I, p. 126, line 20—for ‘in another case,’ read ¢in another case.¢

Port I, p. 127, line 10—for ‘Gangadhar v. Mahadv, read
¢ Gangadhar v. Mahadul*

Pt. 1, 132, foot-note, last line, for ¢ ordinary reader, read ¢ general
reader,’

Part 1, p. 163 live 30—for ¢ defendant, by any one, ¥ read
d efendant, {rom proving payments made by Lim by any one.’

Part 11, p. 23, lines 23-24, omit tbe words ¢ the contract...
uotification.’

Part 111, p. 67, line 24—for ¢ or debt, read ¢ for debt.’
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THE DEKKHAN AGRICULTORISTS
RELIEF ACT.

Xct No. XVIX of ASTO.
e’ e’ o
MopIFIED UPTO DATE.
. TN

An Act for the Relief of Indehted Agriculturists
in certain parts of the Dekkhan,

L= L]
— PASSED BY THE ~

GOVERNOR-GENERAL OF INDIA
IN COUNCIL.

( Received the assent of the Governor-General on the 20th
October, 1879,

The title of an Act may be resorted to, to explain an enaeting
part when doubtful

Preamble.—WREREAS it is expedient to relieve
the agricultural classes in certain parts of the Dekkhan
from indebtedness ; it is hereby enacted as follows 1=

Commentary.
The Preamble of an Act is usually of great importance
in constroing the extent of the operation of the law and should
be read with its sections.?

(1) Hurro Chuuder Noy v. Shooro Dhones, 9 W. R., 402 (F. B))
(2) Fulchand v. Ser Kishmesh Koer, 4 C. WV, N, coxvi.
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" A Preamble of an Act cannot be taken to have cut down the
express provision thereof.l  Whilst it may be consulted whenever
the enacting part is-open to doubt, it cannot either restrict or
extend the enacting part when the latter is free from doubt.? The
enacting word of a Statute may be carried beyond the preamble, if
waordg be found in the former strong enough for the purpose.?

Act—how to Construe.

A Statute onght to be construed so that, if it can be prevented:
no clanse, section, or word shall be superflnous, void or insignificant.t
Generally, an Act must beso construed as to advance the objects
contemplated by the Legislatures

In the construction of Statutes, in the first instange, the gram-
matical sense of the words is to be adhered to; if thatis contrary
to, or inconsistent with, any expressed intention, or any declared
purpose, of the Statute, or if it would involve any absurdity,
repugnace, or inconsistenoy in its different provisions, the grammati-
cal sense must then be modified, extended or abridged so far as
to avoid an inconvenience, but no farthers

Itis a well established rule of construction that when the
torms of an Act are clear and plam, it isthe dnty of the Court
to give effect to them as they stand according to their plain
meaning, neither adding to, nor subtracting from, them. The
Legislature must be taken to have intended to mean what it has
50 plam]y expressed ; and when the terms of an Act admit but one
meaning, a Court is not at liberty to speculate on the intent
of the Legislature, or to construe them according to its own
potions - of -the reasons snpposed to have been the cause of its

F(l) Collector of Glorakhpur v, I’alakdlml 8ing, 12 All, 35 ; see also
3 Bom. L, R, 548,

®) Ganeuh Krishoaji v, Kmhnn]r 1889) 14 Bom., 384 ) (Scott and Candy
JJ ) A caseunder thix Act,

" (3) Chinoa-Aiyan v, Mahomed Fakrudin, 2 Mad, H. C. R, 322.

(4) Swaminath Ayyar v, Vaidyavath Shastri, 28 Mad., 466; following
The Queen v. Bishop of Oxford, L. R., 4 Q. B. D. 245,

(5) Rouseac v, Thacker, 1 Hyde, 9,11, 12, C. F,

(6) Promothe Nath vi Kali Prasauns, 28 Cal., T44 (748),
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enactment, The primary question, in short, is not what may be
supposed to have been intended, but what bas been said! Where,
however, au Act bas been considered not to clearly express
the iotention of the Legislature, it was once the practice of the
majority of the Indian High Courts to refer to the previous history
of the law and legislation; but the Privy Council have expressed their
disapproval regarding the practice of referring to the proceedings
of the Legislature which result io the passingof an Act.?

Cases under this Act.

(@) It may be that certain’ inconvenience will ariso from the
construction of the enactment in its literal sense; but that is
no reason for a vourt to amend the work of Legislature according
to its own notions of fitness.3 « The intention of the Legisiatare
is to bo ascertaiued from the grammatical sense as applied to
the object in view ” and “considerations of polxcv are to be excluded
where the words are clear.™

(6) The Code of Civil Procedure and this Act being within the
territorial range of the statutes in pari materia must be construed
togethor so as to give effect sofar as possible to the provisions of each.
Auother general principle is that exceptional provisions are not
"to receive a development to all their logical conseqnences contrary
to the general principles of the Jaw.5

(¢) So far us the provisions of Act IV of 1882 relate to pro-
cedure, and are not inconsistent with the D. A. R. Act, they control
proceedings under the same. But where, as in s, 154, 158, 150

(1) See the Introduction to The Law of Evidence by Ameer Ali and
Woodroffe, (3rd D, pp. 16, 17.) where the learned aathors discuss tlis
point at Iuwth

(2) The Administrator-General of Bengal v, Prem Lall Mullick, 22 Cal,,
88,8, C. L. R. 22, L, A, 107. This decision of the Privy Council lias been
followed by a Full Bench of the Caleutts High Court ; 22 Cal., 1017 (1022),
8ud by Strachey, J. of the Bombay Hizh C. in Q. Lmpress v. Bal Gangaduar
‘lilsk, 23 Bom., 112. Compare CLunilall v. Manisbaoksr, 18 Bom., 616

(3) Aonaji Waghuji v. Bapuchand Jethiran, (1833)7 Bom., 520 ( West
aud Nauabhsi, JJ, )

(4) Bee cases cited in the judgment of Wes:, J. in 7 Bom,, 520,

(5) Gangadbar Sakbaram v. Mt‘mdu Santaii, (1383) 8 Bom., 20 {West
and Naoabhai, JJ.)
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Special features.

15D, 16, 20, 22 and 70, the D. A. R. Act contains provisions
directly inconsistent with those of the T. P. Act, they are saved by
5. 2 (a) of the latter Act}

Special features of this Act.

The D. A.R. Act makes a few modifications here and there in
some of the branches of the civil Jaw. The special features of
the Act, as given below, would sufficiently bear out the trath of
this statement:—

@

®
©

@

@

The ‘Act makes certain changes in the jurisdiction of
Courts and creates Special Jurisdiction in revision and
supervision.’ ‘

The general tendency of the Act is to bar appeals?

The Act enables the agriculturist-debtors to get full
accounts on liberal terms from the creditors in spite of
any contracts between the parties to the contrary.t

1t saves the persons of an agricultarist-debtor from arrest
and saves his immoveable property from aftachment
and sale, unless specifically pledged.®

1t provides an insol vency procedure more liberal to the
debtor than that in the Code of -Civil Procedure?

It gives a great deal of facility to the debtor in the
payment of his debt by way of instalments or other.
wise, ‘ Co
It establishes new Courts of Village-Mousifs and thus

enables the parties to get justice at a little cost and
much nearer their homes.?

(1) Bhagvan v, Ganw, (1899) 23 Bom,, 644, (1 B m. L, R,, 136.)
(Parsons, Acting C. J, and Ranade, J.).

(2) Chapters I, VII and s. 36; see aleo ss. 24, 11 & C:. V, -

(3) 8s. 10, 33, 36, 44, 54, and 73 ( now repealed),

(4) 8, 3 (CL a), 12, 13, 1A, 15D, 16 and chapter 1X.

(5) Ss. 21 22,29, 73 A. .

(6) Clapter IV. ‘

(7) 8. 154, 1B, 15C, 17, 18, 50, T14, T2.

(8) Chapter V.
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(k) 1t enconrages the settling of disputes out of Court by
conciliation, !

() Toavoid dishonesty or fraud in accounts, documents
or pleadings, it introduces & system of Registration
much wider in its scope than the one in the Indian
Registration Act and requires the recording of certain
transactions in writing and makes certain important
provisions for the examination of parties to a suif
and for keeping and rendering accounts to agriculturist-
debtars.?

() 1t abolishes the agency of pleaders in cerfain cases;
while it empowers a Subordinate Judge to give pro-
fessional assistance to agriculturists in proper cases.s

(¥) 1t empowers the Court to reduce and regulate the rate
and amount of interest, allowing simple interest in ail
cases!

() It extends the period of limitation in certain suits for
the recovery of money.5

(m) Certain notifications wnder the Act goto reduce and
exempt the stamp duties ia certain cases$

All these concessions and modifications are chiefly intended for
the benefit of agriculturist-debtors residiag in those parts of the
Bombay Presidency where the Act extends.

(1) Chapter V1,
(2) Chapters VIII, VIIIA, IX, and es. 7, 12, axd 70,
(3)Ch. x. ~
(4) Ss. 13 and 714,
(5)8. 72.
(0) Notification No. 4650 B. G. G., Pt, 1 pp. 506—509 ]l &
1885 ;<
&y
» » €822 » 868 g 4.
1881 2%
, b £
w8, » 20-22 f 2%
1809 8
. _§°
M2 %5 | E§
1904 S

Ses also H. C. Citcular Orders, No. 7. Pt 10 of this book, pp. 58,59,



6 Application of this Att.

'Application of this Act.

This Act was originally intended for the relief of agriculturists.
in_the Districts of® Poona, Satara, Sholapur add Ahmeédnagar.
By the Amending Acts of 1886 and 1895, the Legislature enabled
the Local ‘Government to estend the Actin whole or in part to-

other districts or plqces in the Presidency of Bombay. The Local
Government have from time to time exercised this power ; this wilk
bo clear from the table given under s, 1—Vide p. 8 post,

A]though the Actin its preamble professes to, be for the
zelief of indebted agricaltarists, the enactment goes beyond the
preamble ; and some of its provisions are applicable {a) to
agricolturists who are not indebted, and alo (b) to those who
are not agricalturists atall.l Thus the provisions of Conciliation
apply to agriculturists whether indebted or not; and provisions.
in clauses (w) and (s) of s, 3 and those in Chapter V (which relates
to Village-Munsifs) apply to those who are not agriculturists, provided
certain conditions are fulfilled. Those conditions® are that the
suits in question must be in amount or claim under Rs. 500, 100
‘(or 10) according to the class of Court in which they are instituted
and must have arisen inthe districts to which the Act applies.
“Even other provisions of the Act such ass. 3 clauses (y) and (2),.
5. 11,12 and the like evidently go to relieve non-agriculturist-
debtors when they are joined with one who is an agriculturist.

Chapter V and VI though recently estended to this Presidency
can, of course, have no application where Village-Munsifs and
Conciliators are not appointed. And in those places where Ch. 1I
is not applied aad Village-Munsifs and Conciliators are not ap-
pointed, Ch. V1L also will have no application.

The retroactivity of the Act in general and pendente lzte is
discussed at length heréaftor ( seo Notes to . 2, pp. 9-12).

(1) See Tulsidas v, Viroasapa, (1880) 4sBom,, 624, (West, J.)
" (2) The conditions given are by no mesns exhaustive.
(3) Vide 4 Bam,, 624, at p. 628; and Ganesh Krishoaji v. Krishnaji,
(1889) 1%. Bom., 387 (Scott and Candy, JJ.) and Kashiram Mulchand v.
Hiranand Surtaraw, (1890} 15 Bom., 0 (Birdwood and Candy, JJ.)




CHAPTER I

PRELIMINARY.

1. Short title—This Act may be cited as the
Dekkhan Agriculturists’ Relief Act, 1879:

Commencement.—and it shall come into force on
the first day of November, 1879,

[2] 'This section and [2] sections 11, 56, 60,
and 62 extend to the whole of British India. The rest
of this Act extends only to the districts of Poona,
Satara, Sholapur and Ahmednagar, [*] but may,
from time to time, be extended wholly or in part by
the Local Government, with the previous sanction of
the Governor General in Council, to any other district
or districts in the Presidency of Bombay [*] [c] or
to any part or parts of any other such district or
districts [¢].

Commnentary,
“Local Extent ":—Section 11 determines the place of sning

an agriculturist in cases falling under s, 3, ¢l. (w), and Sections. 56,
60 and 62 refer to registration under this Act,

“ British India ";~DBritish India shall mean all territories and
places within His Majesty’s dowinions which are for the time being
governed by His Majesty through the Governor General of India
or through any Governor or other officer subordinate -to the
Governor Geneial of India.?

Subsequent extension of the Act.
In exercise of the power conferred by this section, this Act Las
been in part extended from time to time to other districts in the
Presidency of Bombay as shown in the table below.

(2-3) ‘The words were inwerted by Act XXII[ of 1881 5, 3 sud are
to be deemed to have always beon inserted.

~ (bab) - These words were added by Act XIII of 1886,8. 3.
. 7 (e=). Theds words were wdded by Act VI of 1805,5, 4. -
(1) See General Clanses Act (Act X of 1897), 5, 3,¢l, (V).



S. 1 Local extent,

A table showing the extent of the Act.

The provisions of the

Places to which they
oxtend,

By virtue of what
authority.

Act,

The whale Act.

Ss.1, 11, 56, 60 & 62.
S« 2 and 20.

Ditto.

Uhapters V, VI and
V‘II, so far as they
relate to the pro-
ceedings of Village

~ Munsifs and Conci-
liators.

Chapter III, ss.2, 7

 and T1A.

Ss. 7,11 to 21, 23,
* Chapters V, VL, V1I
and s. 714,

.. | Districts of Poona, Sa-

tara, Sholapur and
Ahwednagar.

The whole of British
India.

.. [District of Khandesh.

.. |All parts of the Presi-

dency of Bombay
(except Aden) in
which those sections
are not already in
force. .
District of Khandesh.

Province of Sind/*

All Districis of the
Bombay Presidency
excluding those to
which they are al-
ready extended and
excluding Aden and
the city of Bombayt

S. L. of the Act.

S. 1. of the Act,

Notification No. 3154,
dated the 14th May
1902; B, G. G. for
1902, pt, I, p. 776,

Notification No. 278,
dated the 21st Jan.,
1903; B.G. G. for
1903, pt. L, p. 89.

Notification No, 620,
dated the drd Feb.,
1903 ; B. G. G. for
1903, pt, L p. 144,

Notification No. 1663,
dated the 13th Mar.
1903; B. G. G. for
1903, pt, 1. p. 490.

Notification No. 4144,
dated the 15th
Avg, 1905; B, G.
G. for 1905, pt, L
p- 1038,

- Bee of notification No, 1664, B, G, G. for 1901, pt, I, p. 4%0. Vide

Part IT of this book,

# City of Bombay (Presidencytown) : shall mean the local fimite for the
time being of the ordivary original civil jurisdiction of the High Court of Judi.
oatare at Bombay. (Sees, 3, sub-section, 41 General, Clanses Ao, X, of 1867,



8, 1. Subsequent Acts. 9

Repeiling and Amending Acts.

The D.A.R. Act (XVII of 1879 has undergone many
changes and has been much added to by sabsequent enactments.
A list of the enactments and the time when they came into force are
given below.

Number of the Act, Time when it came into force.
Act XXIII of 1881, 26th October 1881.

» XXII of 1882. 1st February 1883,

» XXIII of 1886. 1st January 1887,

y MIof1891.1 21st March 1891,

» VIof 1895. 1st May 1903,

» XVIof 1895. ¥ 10th October 1895,

w 1of1902% 1st March 1902,

This Act may be cited as D. A, R. Acts 1879 to 1902.*

The Act how far retrospective.

In the absence of any guide to the ascertainment of the
inteution of Legislature, the presumption is thata Statate depriving
the subject of vested rights is mot retruspective. It may well be
that such & presumption does not exist where & statute is remedial
and merelv alters procedure, and that the Courts are bound to
advance the remedy and apply the improvemeat in procedure re-
trospectively, as was done to a limited extent fn Wright v, Hale;

+ These Acts are general repealing and amending Acts and are not con.
fined to the D), A, R. Act ouly.

$ Thisis « Bombay Act. All the other Acts, snumerated in the above
list, ave of The Supreme Legislative Couucil,
* Boo Bumbay Act [ of 1902, 6.1 (1),
3
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but if the change in procedure when sought to be applied retrose
pectively be complicated by the divestment of a preeaisting vight
then the presumption against such an intention revives in its full
strength.!

In short, the general rule is that Acts are prospective, not
retrospactive, in their operation. To this rule there are two excep-
tions (s) when Acts are expressly declared to be retrospective, ()
when they only affect the pracedure of the Court.?

Where an Act is expressly made refrospective, no difficulty of
construction or application would arise; but where the Act does
not so express the intention of the Legislature clearly, then we
submit, the only test is to see whether the Act deals with substantive
or adjective law. The determination of this question is not however
free from difficulty. And the difficulty is the more felt in inter-
pretation of Acts, like the D. A. R. Act, which contain provisions,
both substantive and adjective. In giving illustrations of provisions
which merely affect the procedure in Courts of justice, Pollock
C. B.in Wright v. Hal#® veferred to those relating to the service
- of proceeding and what evidence must be produced to prove
particular facts.

Adjective law would thus include those provisions which are
metely remedial, which lay dowu the mere procedure of the Court
but which do not affect any vested rights of the parties. Now, in
connection with the provisions of this Act which have been applied
long since, the question loses its practical importance and need not
be discnssed here. The provisions which have been recently
extended to the Bombay Presidency (excluding of course the
above mentioned four districts) are ss. 7, 11-fo 21, 23, Chapters
V, VL, VIl and s 71A. No question can arise as to s, 23 anil

(1) InRe Ratausi Kalyanji, 2 Bom., 216 (F. B.). Wright v. Hale, 6 H.
N, 227, Sce also 5 M. I. A, 109; 8 C, W. N. 201 (P. C.).

(2) Javanmal Jitmal v, Muktabai, (1890) 14 Bom., 517; (Telang and
Scott jj.), see Shivram v. Kondiba, (1884)8 Bom., 343 ;(West and Nana-
bhai jj.) ; Dipchand v. Gokuldas, (1880) 4 Bom., 363 ; (Westropp C. J. and
Melvills jj.) ; Agarchand v. Gundaya,i 1884, P'J., 50. These are cases under
this Act.

(3) 6 H.N. 227, referred to in the judgment of Westroph C. J. in
Re, Ratansi Kalyanji, 2. Bom,, 219, (F\ B.).
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Chapters V and VII which can have no retrospective effect. The
provisions of chapter VI cannot affect suifs instituted before the
Conciliators are appointed, The Chapter, is however, expresly
made retrospective as to decrees which are passed before the Act
came into force. Bub even in execution of sach decrees, the
darkhasts filed before the appointment of Conciliators cannot.
it is evident, be affected by the Chapter. Now, out of the
remaining provisions, s5.I15B, 20 and 21 (as they now stand)
are made expressly retroactive, so far as they relate to decrees passed
before the Act came into forco and they would equally affect
proceedings which might be pending at the date of the extension of
the provisions given therein. Of the remainiug sections, s, 15 D,
16, 17 and 18 introduce new remedies and would, it is submitted,
validate like suits, and proceedings, if any, pending when the sections
were extended. But the sections cabnot have any retroactive
operation to & greater extent, Sections 154, 15AA and 15C also
may, to a certain extent come under the same category.

The rest of the sections have reference to s 3 of this Act.
From section 3 ol. (a) the words “on or after the Ist day of
November 1879, and from el (), the words, *on or after the same
date,” were repenled by Act XVI of 1895, Lawyers and practi-
tioners in the moffussil are trying to put different interprelations
upon the repeal of these words, On one side, it is argued that if
the seotion, as it originally stood was expressly prospective, the miere
repeal of the above words, which had become nugatory by lapse of
time, cannot, without more, give the section a retroactive operation.
On the other side, it is argued that as these words in particular
bave boen omitted by the repealing Act of 1895 the section
has got a retroactive operation by implication, Indeed, in the midst
of this difference of opinion, it it important to note that the Act
XVIof 1895 which repeals the words from s. 3, as mentioned
above, is & general ropealing Act and is not solely confined to
the D.AR. Act, 1 '

{1) The preswble of Act XVI of 1895 runs thus; % Wherens it is
expedient that certain enactments specitied in the 1st Schedule to this Act,
which are 8pent or have ceased to be in force otherwise than by express
epecific repeal or have by lapse of time or otherwise become unneceesary,
should be expressly and epecitically repealed, &e.

. Bection 8 of the same Act XVL of 1895 provides, (amongst other
things,) that the repeal by that Act of any enactmens would (noi pls)vide or
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TThe only thing that now remains, is to ascertain whether the
provisions of sections 7,11 to 13 and of 71A are adjective or
substantive, Ss. 7 and 11 contain provisions which are adjective ; but
from the wording of those sections they seem to apply to smits
which are institoted after the sections came into force. The resi of
the sections go to affect more or Jess the rights of the parties con-
corned, and, therefore, they cannot be considered as retraspective.

Effect of change of law pendente lite.

Though the utility of the rolings noted under this heading
no longer exists for the purposes of this Act, unless it is revived by
sabsequent changes in the law as laid dowu by this Act, the priaciples
laid down in the cases are of general importance, and we propose
to state the same here at length. The cases have mach to do with
8.6 of Act 1 of 1868 which is as follows i

The repeal of any St}xtute, Act, or Regulation shall not affect any
thing done, or any offence committed or any fine or penalty
incurred, or any proceedings commenced, before the repealing
Act shall have come into operation.

This section bas been substituted by section 6 of the Consolida-
ting (Act X of 1897) which runs as follows :—

Where this Act, or any Act of the Governor-General in Council
or Rogulation made after the commencement of this Act,
repeals any enactment hitherto made or hereafier to be made,
then, unless a different intention appears, the repeal shall not,

(4) revive anything not in force or existing at the time at which
the repeal takes effect ; or

(b) affect the previous operation of any ensctment so repealed
or anything duly done or suffered thereunder; or

(c) affect sny right, privilege, obligation or Lability acquired
accrued or incurred under any enactment 8o repealed ; or

(d) affoct any penalty, forfeiture or punishment incurred in respect
of any offence committed agains any enactment 8o repealed ; or

(¢) effect any investigation, legal proceeding or remedy in respect of
any such right, privilege, obligation, liability, penalty forfeiture
or punishment as aforesaid; and any such investigation, legal pro-
cceding or remedy may be instituted, contioued, or enforced, and
any such penalty, forfeiture or punishment may be imposed as
if the repealing Act or Regulation bad not been passed.

restore any jurisdiction pot then existing or in force, and would not

affect the validity or invalidity of any proceeding &e, &c,
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Turning to the point indicated by the head note, it is o be
noted that the sepeal of an Act is not to affect any proceeding
begun under the Act. If the repeal of an Act is not to affect
pending proceedings, much less, it may be said, should the amend-
ment of the Act have this consequence. This proposition is
generally true, but it isto be taken with another one, viz, when
on a general law especially of procedure, one more specific is
superimposed, effect is to be given to the latter so far as possible
along with the earlier one, but, if necessary, in partial supersession
of it. The general rule is that a repealed Statute cannot be acted
on after it is repealed, but as provided in s. 6 of the General
Clauses Act, I of 1868, all matters that have taken place under it
before its repeal remain valid. But a new order of a Court, not
ancillary or provisional, but directing a further scbstantive step
in the execution of a decree, is a new proceeding which should be
governed by the law in force when the order is made, and not
by the law which ii repeals. An Act passed to- promots some
public important object, such as the protection of the property of
the Dekkban Agriculturists, may be given on that account a
retroactive operation, if necessary, as the rule against such opers-
tion, rests itself on such & general public interest which may, under
the gircumstances, be deemed of less importance than the one
embodied in the Act.!

Change of status by change in law.

As already remarked above, change in the law does not generally
affect any proceeding begun when it comes into force. Buta
change of status or legal capacity generally operates at once to
extinguish, diminish or vary the extent to which a party may claim
the aid or protection of & Court. A man who was earning his
livelihood partially by agriculture within a district to which the
D. A, R. Act applied, brought & suit for redemption. * At the time
of the institution of the svit, he was an agricultarist as defined by
s. 4 of Act XXIII of 1881, Daring the pendency of the suit the
definition of agricultarist was changed by 8. 3 of Act XXII of 1882.
el that, if the plaintiff was not an agriculturist within the mean-

(1) Shivram Udaram v. Kondibs Muktsji, (188¢) 8 Bom., 340; (West
and Naosbhai, jj.); For facts, ece the cise noted under o, 22; soe 4180 casoq
noted under the eame section,
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ing of Act XXII of 1882 at the time of adjudication, he had no
right to redeom on the special terms of s. 12 of Act XVII of 1879,
as he had lost, pendente lite, the specifio personal character on which
the right depended.!

"The general rule is that when the law is altered, pending an
action, the rights of the parties are decided according to the law as
it existed whenthe action was commenced, unless the new statute
shows & clear intention to vary such rights. In the case cited above
ibe change in the definition of an agriculturist not merely affected
the jurisdiction of the Courts, which would be a matter of procedure
but also the rights of the parties.? So in & case whers sometime
previcusly to the instituiion of the suit, the defendants lived and
carried on business as money-lenders at Yeola, a taluka not subject
to this Act, and while there, they became indebted to the plaintiff.
Subsequently they removed to Kopargaon, in which district this
Act was in foree. Both at Yeola and at Kopargaon, they, in the
course of their business, acquired land which they caltivated. In
1882, the plaintiff brought this suit against them in the Subordinate
Judge’s Court at Yeola to recover the debtdue to him., The
defendants contended that they were agriculturists, and could not
be sued in the Court at yeols. The suit came on for trial in
July 1883, at which date Act XX1I of 1882 had come into force
which altered the definition of agriculturist. The defendants
contended that the definition of agricalturist to be applied in the
the case was that contained in Act XX1III of 1881, which was in
force when the suit was instituted, and not that in Act XXII
of 1882, which was in force at the date of the trial. Ileld that,
baving regard to the very special nature of the legislation embodied
in 5.12 of this Actfor the benefit of a particular and a very
limited class, it was intended by the legislature that a person
claiming the benefit cf that section at the trial should fill the
character of an agriculturist as then defined by law.?

(1) Padgaya Somshetti v, Baji Babaji, (1887) 11 Bom., 469 (West and
Birdwood, ji.) ; following Shamlal v. Hirachand, (1856) 10 Bomn,, 367,

(2) Shamlal v, Hirachand, (1886) 10 Bem., 367. (Sargent C. J. &
Birdwood, jj.)s

(3) Ibid ; Padgaya Somshetti v, Baji Babap, (1887) 11 Bom., 469 (West
and erdwood i
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Change of status by change in facts.—In execution of ¢
simple money decree ubtained against the defendant as an agri:
culturist, his immoveable property was attached. He applied to have
the attachment raised onithe ground that be was an agriculturist.
The Subjudge found on evidence that he had ceased to be an agri-
culturist and rejected the application. The District Judge on appeal
confirmed this order on 20d November 1895, holding that no
appeal fay against the finding’ of the lower Court as to the status
of the defendant. Held, that the Sub-Judge had no jurisdiction in
execution proceedings to teopen the question of the defendant’s
status as an agriculturist which had been decided in the course of the
suit.  Jeld also that the District Judge was bound on appeal to set
aside the Sub-Judge’s decision, quite irrespective of the terms of
8. 73 of the Act which was in force when the order appealed against
was passed. Jleld further that as s. 73 had been repealed before the
appeal was heard its provisions as to finality could not e binding
on the Appellate Court.!

In a suit the Subordinate Judge held that the defendant was
an agricnlturist and that therofore, the suit could not be maintained
without @ certificate under section 47 of this Act. Under Section 73
of this Act the finding of the Subordinate Judge upon the point was
final, The plaintiff appealed, the appeal including other points of
objection to the decree as well as that with regard to the status of the
defondant. Pending the appeal, Act VI of 1895 was passed ;
which repealed section 73, At the hearing of the appeal the
judge considered the question of the status of the defendant, and
held that be was not an agriculturist, overruling the decision of
the Subordinate Judge upon this point. Held, that the J udge in
appeal was right in entertaining the question, The provisions
of Act VI of 1835 altered the procedure and were, therefore,
applicable to proceedings already commenced at the time of their
coactment, Held, also, that even if the General Clanses Agt
(I of 1868), section 6, applied to Acts not conferring rights, bui
simply concerning judicial procedure, it could not affect the present

(1) Gysnmal v. Ramchandra, 1896, P. J. 342, (Fulton and Hosking 1J.3,
See also Malhar v, Chinto, 1387, P.J,, 38, Malslingappa v, Noutchand, 1837
- "} LR Ad . ’
P d, 07 See aleo Ratansi Kalyanji, 2 Bow., 148 and also 16 Cal,, 429,
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case, as the repeal was not one of the Act itself, but only of a sectior
in the same relating to procedure,r

2. [¢] Construction:—In constructing this Act,
unless there is something repugnant in the subject
or context, the following rules shall be observed
namely:—

Legislative definitions,—or interpretation clauses being
necossarily of a very general nature not only do not control but
are controlled by, subsequent and sxpress provisions on the subject-
matter of the same definition. The principle on which they are
themselves to be interpreted may become a matter of controversy,
and the application of them to particular cases may give rise to
endless doubts.

1st. ¢ Agriculturist,”—Shall be taken to mean
a persont who by himself or by his servants or by his
tenants earns his livelithood wholly or principally by
agriculture carried on within the limits of a district
or part of a district to which this Act may for the time
being extend, or who ordinarily engages personally in
agricultural labour within those limits.

Commentary.

 Agriculturist.”—It is indeed very difficult to ascertain the
precise meaning of this term, as defined by this section. The Select
Committee in 1882 remarked, * It would probably be impossible fo
frame & definition which would not go too far one way or the other.”
Difficulties having arisen as to the construction of the definition of
agriculturist an attempt was made in the Bill of 1881 fo recast
S. 75 of this Act, (which gives the Local Government a power

(1) Gangaram v. Punamchand, (1896) 21 Bom,, 823 (Farran C. J. ard
Fulton J.).

' {2) Per Lord Denman C. 3, quoted iu Uda Begamn v, Imam Uddin, 2 all
st p. 86. ¢f. the following quotation of Sir F. Dwaris cited in the case:,
« Interprotation clauses are by no means to be strictly construcd snd con.
venience seoms likely to lead their Leing practically disregarded.”

() This section was aubstituted for the original s, 2. by Act V1 of 1803.
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fo make rales) so as to admit of rules being made, among other
matters, to define more precjsely what classes of persons shonld
be deemed to be agriculturists for the purposes of the Act. The
attempt, bowever, failed, probably because it was not thought proper
that such a vital point in an Act passed by the Supreme Legis-
latare should be left entirely in the hands of the Local Government.
The question as to what classes of persons should or should not be
classed as agriculturists was also discussed at length in a corres
poudence! between Dr. Pollen and Mr. Hope, the framer of this
Acl; and had the correspondence been published, it is certain
{hat it would have thrown much light on the construction
of the term,

Analysis :—The definition notes down two different clesses of
persors a3 coming within its sphere. : '

() In the first class will come & person,
(1) who by himself or by Lis servants or tenauts
(2) earns Lis livelibood
(8) wholly or principally
(4) by agriculture,
(5) which agriculture is carried on within the limits of
a district to which this Act may apply.
(B) la the second class will come & person who (1) ordinarily
and (2) personally (3) engages in agricultaral labour
(4) within tbe limits to which this Act may apply.

“ Shall be taken to mean a person :"—The word “person »
ordinarily includes any company or association or body of
inliviluals, whother incorporated or mnot The definition
may likewiso iacludo an institation, such as a Devasthin, School

or Dispensary which is being maintained with the income derived
from sgricultural sources attached o it. ‘

(1) So far as we are alle to ascertuin it, this correspoadence has not
Loen published and we sinply fiud a roference to it in the Procoedings
of the Governor-General's Council for 1843, Vol XXXIV, p. 170,

(2) See 8.3, Bub-5. 39 of Act X of 1407, (Geueral Clauses Act )

3
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“ Who by himself or by his servants or by his tenants:”
~The words servants or lenants may in particular cases include
rolatives, friends, or even strangers. Ia practice we often find that
aJoint Hinda family owns large fields and is almost entirely
maintained by agriculture carried on by its manager. We also meet
here and there with a case where & man is himself unable to carry
on his agricultural business for some reason or other, and the
business is, therefore, carried on for him by his friends. - Neither the
manager in the first case, nor the friend in the second case, can
strictly be called a tenant or servant, And a question may, therefore,
bo asked : can the person for whom the management is undertaken,
be said to be an agriculturist ? A reply in the affirmative will not
be incorrect.

“Earns his livelihood ":—It i3 difficult to ascorlain the
particular 'siguiﬁoance of this phrase in tho definition. This Act is
evidently intended for the relief of agriculturist-debtors ; there wogld
thus seem to be no meaning in including in this definition persons
who amass great wealth as well from agriculture as from trade or
other profession. Viewed in this light, an agricalturist would, it
goems, be a person whose income from non-agricultural sources is so
small that it is not sufficient for hismaintenance. But inz case where
the plaintiff, an owner of inamn villages, the revenue from which, to-
gether with his income from other sources not agricultural, was greatly
in excess of the income he derived from agriculture, mortgaged the
inam villages, and thereby reduced the income actually received by
him from non-agricaltural sources to less than the income he derived
from agriculture, held that although bLis income from the inam
villages and fgom other sources not agricultural might together ba
sufficient for his maintenance, nevertheless the construction of
the definition of agriculturist given in the Act which is quite

independent of any such question, conld not bs affected thereby, and
that he must be deemed to “earn the means of his livelihood”

principally from agricultare, and to be an agricultarist within the
meaning of the Act.!

(1) Dwarkojirao Baburao v, Bulerishoa Bhalchandra, (1804) 19 Bom,,
355, (Sargent, C.J. and Candy, J.). The ltalics are ours,
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~ For a better nnderstanding of the caso we give the facis and cite
the full judgment of Sargent, C. J., as under :—

The flest plaintiff received from the Kolh:pur State a monthly
peusion of Rs, 33 and bis mother Rs, 19, the yearly ivcome
from that source being Re, 624, The plainiifi's mother aleo
received from another source a sum of Rs. 6 per monsem being
a yearly iucome of Re. 72. The plaintiffe were also owners of
certain villages the revenue of which was considerable j but
owing to mortgages ou them they only yielded to the plaintiff,
s sum of Ra. 333 per monsern, ‘The lower court held that they
did not earn their livelihood principally from agriculture, theip
income from sources -other than- agriculture being in excess of
the income derived from that source. The High Court keld
“'The expression earns his livelihood can only mean oblaing the
weans of maintuining himself. At the present moment the
inaw villages, owing to the mortgago on them, only contribute
Rs. 333 per anoum towards the plaintifi’s waintenauce, that
being the only sum which comes into their hands from that
source. Therofore, even if the whole pension from the Kolhapur
Blale were added to it, still the weans of providing for the
plaintifts livelihood would be less than that derived from agri-
culture; and, therefore, under thase circumstances we think
they must be deemed at the time of bringing the suit to obtain
or, in other words, “carn the means of livelikood ¥ principally
from agriculture. The fact that the 333, 624 and 72 Ra, might
together bo sufficient for the plaintifi’s maintenance, cannot,
in our opiuion, affect the comstruction of the deflnition of
“agriculturist ® which js quite independent of any such
question,”*

1t will be noted that the definition, as it goes, leaves the point,
whether earning one’s livelihood will include what i3 needed for
the maintenance of his family, open and undefined. This difficulty
would not, however, arise if the status of an agricultarist is deter-
mined by comparing his income from agriculture with that from
other sources (if any), and by finding if his income from agrioulture
is greater, '

“Wholly or principally”:—The word principally has been
sulstitated for the word partially which stood in the clause before
the pasing of Act XXII of 1882, The change in the word

¢ The Ttalics are oura,
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led to important resalts and contributed to the passing of a
few important rulings whioh have been already given in a
preceding note', :

What are a man’s principle earnings for the purposes of
this definition will bave to be decided according to the facts
of each case. Soin the case where a member of a Joint Hindu
fawmily earns by service or trade (which is his individual concern)
more than what may fall to his share if the family income
from agriculture be divided. the question of deciding whether
he i3 an agriculturist or not will be very much nice for
determination.

“ By agriculture”:—The term agricultore is not defined,
However, as explained in the English Dictionaries, it ordinarily means,
the art or science of cultivation of the ground, especially, with
the plongh, in fields or in large quantities, iucluding the prepara-
tion of the soil, the planting of seeds, the raising and harvesting of
crops. 1t may also include the rearing, feeding and management of
livestock.?

In The Board of Agriculture Aci® “agriculture™ is said
to include “horticulture™ (s. 12). In The Small Holdings Act}
“agricalture” and “oultivation” are said to include horticulture
and the use of land for purposs of husbandry, inclusive of the
keeping or breeding of livestock, poultry, or bees, and the growth
of frait, vegetables and the like (s 20)5 It is doubtful, Low.
ever, if this definition can be followed here in all its details, A
person who owns salt-works and manufactures salt will not to
an agriculturist. Agricultural produce will generally include
vegetables, cotton, grain, grass, froits and flowors, But it is
difficult to say whether it would inclnde these productions after
they ohange their natural form by any process or improvewment

1) Vide the heading :—Change of law pendente lite, on p. 12
(2) Sce the term dofined in Webster and Annandale,

 (8) (1889), 53 & 53 V. C. 30. .

. {4) (1892),55 & 56 V. C, 3L
(6) Stroud's Judicial Dictionary,
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made upon them; e, g. ginned cotton, or spindles of thread,
flour of grain, grass mattresses, sugar, or preserve of froit, and
flower garlands or flower scents will not be called agricultural
produce. This question would arise in determining the income
of the person who prepares or manufactures any of these things
by working upon any kind of agreultural produce got by him
by agriculture carried on by himself,

“Carried on within the limits”:—So if a person, resi-
ding ai Poons, carries on agriculture wholly or principally at
places where the Act does not estend, he will not cowe vnder .
this definition.

“ To which this Act may for the time being extend "i—
The whole of this Act is extended to the four specified districts only,
But some provisions of the Act apply to other districts; while some
apply to the whole of British India. 1f the words this Aet™ were to
be construed as inclnding any poriion of the Act, then an agricultorist
residing at Calcatta to which a portion of the Act is extended, will
come zader the definition, which is evidently absurd. If, on the other
hand, the words “this Act " were to mean the whole ¢f it, then
8 person carrying ou sgriculture at any place in the Bombay
Presidency (excluding of course the four districts, in which the Act
has a full operaticn) would not fall under this section even if
a portion of the Act were estended toit; so construe the words this
Act in either way. the ahsurdity is igevitable.

Here it may Le noted, that when the first extension under this At
(% 20) was made by the Local Goverument in 1202, the Government
were careful to extend s, 2 also. It cannot be suppesed that s, 2 was
extended simply to explain the meaning of the word agricultarist
appearing in s. 20; because we see that the Legislature in passing
Act XV1I of I879 did not extend this defining section alcng with
ss. 11 and U6 to the whole of British India to explain the word
agriculnrist appearing in those sections. ln determining, ihere-
fore, whether this Act is to be deemed to have been extended to
sny particular place for the purposes of this defining section, it
seems, ib will liave to be consilered, whether this dgmmg seition
itself is extended to that place.
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It was, however, held in a.case! that the operation of s, 2
is within the Act itself and there alone, being such that wherever
the word agriculturist occurs the definition given may bo sub.
stituted for * it. The sections in which this word s nsed
have & wider. or narrower local operation; the defining section
determines only in what sense they are to be understood apart
from the notion of locality. . Tt follows that the word agyi-
cultarist in s, 11 means one according to the definition in s. 2
although the latter section is not declaved to extend to the whole
of British Iudis.

This was a case decided under the section as it stood befors
the Amending Act of 1805 was pased. The wording of the old
section on this poiné was clear enough; the case can thus throw
no light upon the present question. Under these circumsiances,
it seetns, we must conclide that an agricullmvisi, in order to
fall under this definition, must be carrying on his business af a
place where this section applies.? k

“ Or who ordinarily engages personally in agricultural
labour”:—This provisien is independent of the provision that pro-
cedesit. So aman whoordinarily engages personally in agricultural
labour will be considered an agriculturist irrespective of the
consideration whether he earns Lis livelihood principally from
agricultare or not. Hero too, it is not clear how to determine
the statas of those who are by reason of close relationship or other
wise solely dependent upon such a person for their support and
maintenance,

There i5 nothing in the definition which requires that a man in
order to come under this definition must caltivate his own land or
must ewn any land at all. The class of people, contemplated by the
last words of the clause, scems to include persons who are labourers,
servants or tenants. In the case of a servant, his master may, at his
option, engage him in agricultural labour at cne time, and in

(1) Tulsidas v. Virbasapa, (1880) 4 Bom., 624, (West J,). See also Puru-
shottam v. Bhavanji, (1880) 4 Bom.,, 360, post,

(2) or where any provizion of thia Act, other than sections 1, 11,
56, 60, and 62, is made applicable,
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non-agricultural Jabour at another. In such a caso the Court
concerned will have to see whether the person is ordinarily
engaged in agricultural labour within the specified limits. The word
ordinarily as used here is most significant. In the absence cf the
word, one could have conveniently kept aside bis usual avocations
for a time and temporarily assaued the character of an agriculturist
for the purposes of the Act. So in a case where the defendants
were, within a few months of the institution of the suit, acting as
traders, it was held that a man must have gained his livelihood by
farming for at least one full agricultoral szason to lave acquired
the condition of an agriculturist under the Act. The status of
agriculturist and of trader is not to be taken up and laid momen:
tarily aside in order lo embarass a Creditor.!

Explanation (a) :— An agriculturist who, without
any intention of changing his status as such, temporarily
ceases to earnn his livelihood by agriculture or to engage
personally in agricultural labour as aforesaid, or who
is prevented from so earning his livelihood or engaging
in agriculture by age or bodily infirmity or by necessary
absence in the Military service of Her Majesty, does
not thereby cease to be an agriculturist within thig
difinition. :

Commentary.

A man, who is not an agrienlturist at a time when lis
status as an agriculturist comes iuto question, will neverthe.
less bo deemed to be an agviculturist under this explanation
in two cases: (a) where b, being an agriculturist, ceases to be so
only for a short time; (5) where he, being ordinarily an agri.
culturist, is preveated from continuing to be so by reason of age,
bodily infirmity &

(b) An assignee of Government assessment or a
mortgagee is not as such an agriculturist within this
definition,

{1) Tulsidas Dhunji v, Virbasapa, (1880) 4 Bow., 624 (West J.).
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Commentary.

“A mortgagee is not assuch an agriculturist ":—The
word * mortgagee” seems to include & mortgagee with possession.
If, however, any person irrespective of his position as a mortgagee falls
within the definition, or if even as a possessory-mortgagee he
ordinarily engages personally iu agricultural labour as aforesaid,
lio wounld, it is clear, come under the dofinition.

2nd.—In Chapters II, III, IV and VI, and in
Section 69, the term ‘‘Agriculturist,” when used with
reference to any suit or proceeding, shall include a
person who, when any part of the liability which forms
the subject of that suit or proceeding was incurred,
was an agriculturist within the meauning of that word
as then defined by law.

3rd,—An agriculturist shall be deemed to reside
where he earns his livelihood by agriculture or per-
sonally engages in agricultural labour as aforesaid.

The term agriculturist :—Before the amendment of 1893,
the term had reference to an agriculturist residing within any of
the four districts only and mot to one residing in any other
district.t  The word would now seem to refer toan agriculturist
residing in any part of the Bombay Presidency except Aden and
the city of Bombay. ‘

“Proceeding.”—This word* ordinarily includes all proceedings
in any suit from the date of its instiiution upto the date of
its disposal, including proceedings in appeal or in execution.

“ Shall include a person”:~The D. A, R. Act, a5 amended
by Act XXII of 1882, applies as well to persons who were

" (1) Purushottam Lalbhai v. Bhavanji Partab, (1880) 4 Bom., 360,
(Westropp C. J., and elvill j.) ; see the case referred to under s, 11.

~(2) for the meaviug of thig word, see 13 Cal., 107; 3 Cal, €22 (I B.};
6 B.H, C..166 ; 15Cal., 357 ; also 16 Caly 267 (F. B. ).
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agriculturists when the liability in the suit was incurred, as to
those who were so when the suit was institated.!

As then defined by law :=If a man when he incurred bhis
liability was not an agriculturist within the meaning of that word
as then defined by law, because the Act did not then extend to the
place where he carried on his agricultare, he will not probably
come under this rule if it is strictly construed. The definition of the
term agriculturist has undergone some important changes, as will be
clear from the following :e=

Old Law.
Act XVII of 1879 enacted :—

“ Agriculturist  means s person who earns his livellhood wholty
or principally by sgriculture carried on within the limits of
the said districts ;* and every agricuiturist shall be deemed
to reside where he 80 earns his livelihood.

Act XXIII of 1881 enacted :—

“ Agriculturist ? means a person who, when or after incurring any
liability, the subject of any proceeding under the Act, by
himself, his servants or tenants, earned or earns his livelihood,
vholly or partially by agriculture carried on within the
limits of the said districts. A cultivator who bas temporarily
ceased to earn his livelihood in manner aforesaid, without any
intention of changing his status as such, does not thereby
cease to be an agriculturist within this definition. An asignee
of Government assessment, or a mortgagee is not a8 such an
ayticultwist within this definition,

Act XXII of 1882 enacted :—

Lot = Agriculturist ¥ shall be taken to mean a person whe by
limself, his servants or tenants, earns his livelihood wholly or
priveipally by agriculture carried on within the limits of the
said* districts, or who ordinarily engages persenally in sgri-
cultural labour within those liwits,

Lxplanation—(«) An sgriculturist who, without any intention
of changing his status as such, temporarily ceases to earn his
livelthood ot to engage personally in agricxltaral labour as
aforeeaid, does not theroby cease to Le an agriculturist within
this definition.

(1) Banu v, Krishnswbhat, 1886 P. J.159, (8arient, C, J. and Birdwood, J.),
* Poona, Satars, Abmednagar and Sholapur,

{
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(8) An assignes of Government assessment or & mortgagee is not
as such an agricalturist within this definition,

ond, In Chapters I, III, IV, and VI, and in s, 69, the term agri.
culturiet when ueed with reference to any suit or proceeding
shall be deemed to include #lso a person who, when any
liability incurred by him and forming the subject or part of the
subject of that suit or proceeding was so incurred, was an
agriculturist ag defined in the first rule,

Change of status at different stages.
A party may be an agriculturist only

(@) when the liability was incurred but not afterwards, -
(%) when the cause of action arose
(¢) when the suit was instituted

» "
”» 9
A party may become an agriculturist,
(d) at any of the above stages but not before,
{¢) at the hearing of the suit »
(f) when the darkhast was filed
~ (9) in course of the execution-proceedings but not before.

In all these cases different considerations would arise as shown
below :—

(a) e will be deemed to bean agricultorist only in refer-
ence to suits or proceedings under chapters 1I, ITL, IV and V1
or under s, 69, (vide 5. 2, rule 2nd).

(5) He will be considered an agricultarist only for the purposes
of limitation under s. 72!

(¢) If a party loses his personal character pending the suit,
he must lose the benefit thereof. This rule may, however, sometimos
be found hard in practice. When the preliminary poiut of status
is once determined, the Court will be disinclined to allow it to be
reopened now and then, There i3 no direct authority under
the Act on the point. The only cases which approach this question
deal specifically with the change of status as constituted by a change
of law pendente lite and not with change of status de facto irrespective
of any change of law, Although the Court is bonnd to take notice
of & change in iaw pending suit, still it may be argued the court
is not equally bound to take notice of any change of status

(1) A person falling under thie class way in certain cases fall wnder
class (a) also,
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(brought about by change in his personal circumstances) of a
party in course of the suit after it has once come to any determin-
ation on the point. Otherwise this plea of change of status might
be raised at every hearing, and adjournments asked for to produce
fresh evidence to prove the change till the day on which the judgment
is to be given. However this may be, the principle enunciated
by the reported cases is general and according to it a change of
status would doprive the party, who was, an agriculturist when the suit
was instituted, of the benefits attached to such status, and he will
not be considered an agriculturist when the decroe is to be passed.t

(d) If & party becomes in fact & lona jide agricaltarist at any
of the stages a, b or ¢, he will reap the advantages to which he may
bo entitled under the Act although he was never an agriculturis
bofore. The dictum,? that a man must have gained his livelihood
by farming for at Jeast one full agrigultaral season to have acquired
the condition of an agrisulturist, is not, it is submitted, to be taken
a3 laying down any hard and fast rule of universal application.

(¢) It is difficult to see how an acquisition by a party of the
status of an agriculturist at the hearing i3 to affect proceedings
already begun; and if such an acquisition creates any rights in
favonr of the party it is equally difficult to say how those rights
are to bo enforced. To take a concrete instance, if a party to a
suit acquires the status of an agriculturist on the last day of
bearing, various doubts would arise asto how the law is to be
applied to such a caso. But it may bo argued that if a party has to
loso his vested rights if e loses ks status pendiag a sait, why should
be not acquire new rights which did not originally belong to him
by the acquisition of the status of an agyicultarist in course of the
suit.  That be should so acquire the rights seems to be in consonance
with the rulings of our High Uourt. So in acase where the
plaintiff was an agricultarist at the time the suit cawe on for
hoaring, feld that there was no objection to the suit being heard and
determined under the Act> Moreover, in the case noted below,!

(1) Sve the cemarks of Westj. in Padgaya Somshelti v. Baji, (1857
11 Bom., 460.  Compare aleo kule 2ud, . 2.g J Pl (1887)

(2) Tuleidas Dhuoji v, Viebasapa, (1830) 4 Bom., 624, (Weat J.).

(3) Kondi 7, Guada, 1882 P. J, 136. (Melvill aud Nauabbai, JJ.).

(4) Pudgiya v. Baji, (1987) 11 Buwm., 469.
Luumau,":%uu\., " ji, (1587) .y 4805 of. also Rumblat v,
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. West J. remarked that:—“If would be hard to say that a man
suing as son of A. B. conld continue the suit in that character after
his adoption by C. D and asa right may be lost so it may be
gained pendente lita by the acquisition of & particular status with
reference to the object of the suit.”

(f§ g) If a party becomes an agriqulturist at the time the
application for execution is presented or if he becomes an agri.
cultmist during the coarse of execution-proceedings the case
becomes analogous to (d) & (¢) and the remarks therein would
equally apply.

Before s. 73 was repealed, the law did not allow the reopening
of the question of the status of an agricultmrist in execution.
proceedings. DBut as the section is nolonger law, the rulings!
under that seciion would -not of course affect the consideration
of the question, It is again fo be noted that a party may not be
earning his livelihood by agriculture or engaging in agricultural
labour at any of the stages (a) to (g) and yet he will be considered
an agriculturist for the purposes of the Act, if he falls under
explanation (a).

The privileges of an agriculturist are personal? :—
An oassignment by an agriculturist mortgagor of his equity
of redemption to 8 non-agriculturist will not confer on the latter
the personal privileges of the former under this Act. But
the assignee of an agriculturist morigagor being himself an agyi.
cultnrist is entitled to the benefit of s, 12 to 143 Moreover,
it seems, an agriculturist assignee would reap the benefit of the Act,
even though his assignor was a non-agricultarist ; (Quare),

(1) Compare cases in 1896, P. J. 342,1887 P. J. 38, 1887 P. J. 77,

(2) Rajaram v. Laksbman 1882 P.J. 424 (Sargent,C. J. and Napa-
bhai, J.). Cf. Amichand v. Kanu, 1884, P.J. 203, and Dayanu v. Appa,
1803, P. J. 271, cited under 8. 12 infra.

~ Compare also Mahalan. v. Kusaji, (1893) 18 Bom., 739, where the plaintiff
was considered an agriculturist because ber Liusband and son were 8o,

3) Dnyaun'v. Apps, 1803 P. J. 271. (West and Nanabhai, JJ.), Vide
also Shripat v. Sitaram, 1887, I. J. 296, aud Anaji Waghuji v. Bapuchand
Jethiraw, (1883) 7 B, 520 cited under 8. 3 sub-clause (z). '
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However an assignment of the above nature will evidently
be watched with great serutiny;t and where the Court is  not satis-
fied a3 to the bona fides of the assignment, it will, it seews, go behind
it, and proceod with the suit as if the assignee was a non-agriculturist.

Where a purchas is made denami end a fuit is brought by
the benamidar in order that the real purchaser may escape the
consequenco to which he would be liable if he purchased
and sold in his own name, the Court will look behind the record
to see who the real purcharser is, A benamidsr may maiatain a
suit in his own name, but the Court will put the defendant in the
same position as if the real wero the actual plaintiff.

One Dagde, an agriculturist, purchased certain land benami
for Kelkar a non-agriculturist, and brought a suit for redemption
under the provisions of the D. AR, Act. Under the notification
of the Government of India, No. 2092, dated the 29th July,
1881, the faes in case of suits by agricultarist for redemption were
remitted, and the plaintiff, therefore, paid no stamp duty on the
plaiat. Held that Dagda might maintain the suit in his own
name, but most pay the usual stamp fees, and that the suit shonld
proceed as an ordinary suit a3 though Kelkar was the nominal as
well as the real plaintiff.

In a suit for redemption by the assignee of an agriculturist
mortgagor the District Judge dismissed the plaintiff’s suit on -the
ground that the assignment was not made bona fide, as he consider-
od the admitted consideration to be inadequate, feld that the issue
did not properly ariso in the suit against the mortgageed

Sometimes others can share the benefit of the pri-
vilege :—The owner of part of the equity of redemption has a right
to redoem the whole of the mortgaged property on pasing the whole
of the mortgage-debt, and where he does so on the terms of this
Act, the other sharers ia the equity of redemption, though not agri-
culturists, are entitled to get the benefit thereof.!

(1) But eee Tukaram v. Bahirao, 1388 P. J,, 7. cited post.
de(ﬁ'j?j))zfgdu v. Balvant L. Natu, (1807) 22 Bom., 820 (Farras, C.J.,and
(3) Tukaram v. Bslirao, 1888, P. J,, 7. (Birdwood aud Parsons JJ.),

(4) Gulabpuri v, Paodurang, 1886 I, J. 142, (West and Nanalhai ;
referred (0 in 23 Bom,, 820, y (West and Kaonths 33,);
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~ Soalso in the case noted below the Court remarked that a
non-agrioulturisé plaintiff might under certain circumstances reap
a considerable portion of the advantage derived from the suit, a
result which the D, A, R. Act contemplates in some instances.!

Whether an agriculturist is bound to follow the pro-
cedure laid down by this Act :—When a provision is intended
for the benefit of & particular class of persons one wonld natarally
think, it is at the option of a person of such class to claim the benefit
of the provision. This Act is, however, so framed that in some cases
the agricultarist, if he once becomes a party to any suit or proceeding
falling under this Act, is not allowed an option to see whether the pro-
visions of the Act should or should not be applied to the suit or
proceeding. The duty imposed upon the Court by the Act is imperat-
ive; and it is not at the invitation of any party to a cause that the
Court has to perform that duty. The daty of the Court is imperative,
g0 much so that according to the 4th para. of s.12 even when
the amount of the claim is admitted, the Court has to satisfy itself
that the admission is genuine! So also in cases where the
agricaltarist party is the sowkar, or creditor of a non-agricultarist
debtor, he may not be inferested in submitting to the procedure of
Conciliation and the like; and yet, as Chapter VI stands, the
provisions would apply, and would thus go to serve the cause of a
non-agriculturist even to the detriment of the agricultarist party,
Sometimes an indebted agriculturist may be interested in posing
Limself as non-agriculturist, for instance in order tu plead the bar
of limitation. But the Act would apply to him if the other party
alleges and proves that he (the debtor) is really an agriculturist,
So when a matter in dispute becomes the subject of any suit or
proceeding under the Act, it being not the agriculturist but the
Court that has to apply the law o the facts of the case, the option
of the former will not affect the jurisdiction of the latter. But ont
of Court, of course, the parties will, it seems, be at liberty to finally
settlo their claims in any way they like, and in thus settling they are

(1) S. 3 Clauses {y) and (z) ss. 12 and 13, and Chapter VI may be cited
as such instances. Dagdu v. Balvant, (1897) 22 Bom., 820. (Farran, C.J,,
and Candy, J.).

(2) Seo the remarks of Chandavatkar J. in Patlu v. Nuaru, (1905)
T Bom. L. R., €83,
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not hound hy any of the provisions of the Act! Thusin a case
a childless Hindu widow, laving succeeded to the estate of her
father-in-law, sold a portion of it in order to pay off bis debts. The
estate was situate in a district in the Presidency of Bombay subject
to the D, A, R. Act. The plaintiff, as reversioner, sued for a decla-
ration that the sale was void beyond the life-time of the widow.
Both the Jower Courts made the declaration prayed for by the
plaintiff, on the ground that there was no necessity for the sale, as the
widow might have availed herself of the provisions of the D. A, R.
Act. On appeal by the defendant to the High Court, keld, reversing - -
the Lower Court’s decres, that the sale by the widow should bLe
upbeld, that she was not bound to avail herself of the relief afforded
by the D, A, R. Act any more than the provisions of the limitation,
and that the woral obligation, which rested upon her, to pay the debt
of her father-in-law justified the sale.?

The plea of Status :—The Cowrt must enquire fully into an
allegation by the defendant in a suit brought by an alleged agri-
culturist, that the plaintiff is not an agriculturist, and if it refuses to
do so, the High Court will interfere under its estraordinary juiis-
diction.® Tlis plea can be raised by any of the parties to the suit.
(Juare—can it be raised for the first time in appeal

Where in a previous suit, defendant had raised the question of
status s agriculturist and the case was decided and in a later suit
hie pleaded the same status, Aeld that the matter in issue in the two
suits was not the same within the meaning of s. 13 of the Civil
P, Code. 1o the first suit the question was whether the defendant
was an agriculturist ab the date of the suit, the question now is
whether he is so at the date of this suit; during the interval the
statos may have changed.s

(1) Cf. Moban v. Tukaraw, (1895) 21 Bom., 63. (Farran, C.J, and
Parsons, J.).

(2) Bhaoo Babaji v. Gepals Mahipati, (1586) 11 Bom., 325 (Sargent, (. J,
and Noaabhai, J.) Ju this case, it seems, the sale was made in satisfaction of a
previous mortygoge ; aod if accounts would have been taken under this Act
the sale would have been unnecessary. The “acts are not very clear,

(3) Hari v. Sitacam, 1882, P, J., 15 (Me. vill and Kemball, JJ.) ¢f. Jivaii
v. Kaka, 1833 P. J. 9. ’ ' 1 dinj

(4) Sce Janudan v, Aoants, 1898 P, J, 596, under 5. 10,

{9) Vishwanatl Garud v, Dala bin Tukaram, 1839 P, J, 54,
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Not Barred by Admission :=The mere fact that the de-
fendant described himself in the instrument on which the suit was
brought as a trader would not, of itself, estop bim from pleading at
the trial that he was an agriculturist and entitled to the protection
of this Act. There must be .evidence to show that, by deseribing
himself as a trader, ho represented himself as a trader, and intended
that that representation should be acted on by the plaintiff:

4th. ““ Money " shall be deemed to include agri-
cultural produce, implements and stock,

5th. “ILease’ shall be deemed to include a
counterpart, Kabuliyat, an undertaking to cultivate or
occupy, and an agreement to lease.

6th. ** Standing’ crops ’ shall include crops of all
sorts attached to the soil, and leaves, flowers, and fruits
upon, and juice in, trees and shrubs.

[*] 2 A. Jagirdars, &c., to be deemed
Subordinate Judges :—FEvery jagirdar and other
authority invested with powers under Bombay Regu-
lation XIII of 1830 and Act XV of 1840 shall, for the
purposes of this Act, be deemed to be a Subordinate
Judge of such class as the Local Government may
from time to time direct.

(1) Kadappas, v. Martanda, (1892) 17 Bom,, 227, (Sargent, C.J.and
Birdwood J.). Sce 8. 115, Indian Evidence Act.

(a) Section 2 A wag inserted by Act XXII of 1832, 8. 4.
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CHAPTER IL

e " e A

On the Hearing of certain Suils by 4
Subordinate Judges.

o eoanamti - W ———

3. Application of this Chapter:—The provisions
of this chapter shall apply to:—

(a) Suits for an account, {2] whatever be the
amount or value of the subject matter thereof, [?]
instituted [°] by an agriculturist in the Court of 2
Subordinate Judge under the provisions hereinafter
contained, and

(b)) Suits of the descriptions mnext hereinafter
mentioned, [¢]

(1) when such suits are heard” by Subordinate
Judges of the first class and the subject.
matter thereof does not exceed in amount or
value five hundred rupees, or

(2) when such suits are heard by Subordinate
Judges of the second class and the subject-
matter thereof does not exceed in amount
or value one hundred rupees, or

(3) when such suits are heard by Subordinate
Judges of the second class and the subject-
mattert thereof exceeds one hundred rupees,
but does not exceed five hundred rupees, in
amount or value, and the parties to the suits
agree that such provisions shall apply thereto.

(8~2) These words were ineerted by Act XXII of 1882, 8, 5.
(b) & (c) Wordn repealed by Act XVI of 1395 are omitted,
5
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The descriptions of suits referred to in clause (b)
are the following, namely :—

(w) suits for the recovery of money alleged to
be due to the plaintiff—

on account of money lent or advanced to,
or paid for, the defendant, or

as the price of goods sold, or

on an account stated between the plaintiff
- and defendant, or

on a written or unwritten engagement
for the payment of money not herein-
before provided for;

() suits for recovery of money due on contracts
other than the above and suits for rent or
for moveable property, or for the value of
such property, or for damages; and

() suits for foreclosure or for the possession of
mortgaged property, or for sale of such
property, or for foreclosure and [2] sale,
when the defendant, or any ome of the
defendants, [?] is an agriculturist; and

(z) suits for the redemption of mortgaged
property when the plaintiff, or, where there
are several plaintiffs, any one of the
plaintiffs, is an agriculturist.

Old Law.
The words from clause (a) repealed by Act XVI of 1895 are:—

(s) “And* was substituted for “ or * by Act XXIIT of 1886, 8. 5.
(b) The words repealed by Act XXLII of 1681 are omitted.
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% on or after the first day of November, 1879 3»

The words from clause (b) repealed by Act XVf of @%pri’ A

% and institated on or after the same date,” "‘~. . '

The words from clavse (y) repesled by Aot XXIIIM—;{ 'v
1881 are t—

“ not being merely a surety for the principal debtor,

N.DB—TFoot-notes to the section itself will indicate the insertions
and substitations.

Commentary.

Application of this Chapter :—This Chapter, in respect of
some of its provisions, is not limited in its application to suits bronght
by or against agriculturists only. Clauses (w) and (x) of s. 3 apply
to suits between parties whether agriculturists or not;! and even
clauses ( y) and (z) will apply to non-agriculturist parties when they
aro joined in suits with agriculturists.

Except suits for account, this Chapter is limited in its application
to suits for sums not excerding Rs. 500 or 100 according to the
class of the Courtin which the suit ie instituied. This Chapter
applies to suits before Subordinate Judges only; and so it has been
held that s. 3 has no application to cases heard by Assistant
Judges* The application of this Chapter is restricted to suits falling
under s. 3 only?

For remissions of Court-fees and processfees in suits under this
Chapter, see notifications  on the subject in Part LI of this book,

Clause (a)=* Under the provisions hereinafter contain«
ed":—These words seem to vefer to ss. L3D. and 16, because thers are
no other sections in this Act which relate to suits for acconnt, If suits

(1) Ganesh Krishoaji v. Krishoaji, (1889) 14 Bom., 387, (Bcott and
Candy, JJ.) ; see also 4 Bom., st p. 628,

(2) Mahadji v. Ramchandrs, 1885 P. J. 159, (Sargent, C. J. and
Birdwood, J.).

(3) Vide the first pars of 8. 3.

(4) For reference to these notifications see p. 5, ante,



36 Chapter I, S. 3. Pecuniary Jurisdiction.

under ss, 15D. and 16 will thus be governed by this Chapter, it will
follow that by virtue of s. 10 no appeal will lie from decress or
orders passed in such suits so far as they declate the account
between the parties concerned. But it is clear that when in the
same suits decrees for redemption or for payment by instalments
are passed under sections 15D and 17, such decrees will not be
affected by s. 10.

CL (b). The pecuniary jurisdiction:—Cl. (a) gives Sub-Judges
power to try suits for accounts, irrespective of their amount or value,
under this Act; while cl. (8) restricts the application of this Chapter!
to suits not exceeding Rs. 500 at the most, tried by Subordinate
Judges competent under sub-clanses 1 to 3 of the same. So when
the valuation of & suit exceeds the jurisdiction of the Court as given
by this clause the effect will be that the provisions of this Chapter
will not apply to it. Particularly with respect to suits falling
under subclanse (w), a Court may be ousted of its jarisdiction
under this Chapter in two ways; lst, when the valuation of the
suit as instituted in a Sub-Judge's Court excesds the pecuniary
limits given in clause (). In this case the suit will have to be
tried as falling under the ordinary jurisdiction of the Comt ; 2udly,
when the amount or value of the subject-matter does not exceed
Rs. 10 the snit will generally be tried by the Village-Munsif
[if any such has been appointed under the provisions of this
Act.] '

Under sub-clause 3, the Court derives jurisdiction by reason
of consent of parties. The section does not say in what form the
conseot is to be taken, In practice it is generally taken in the
form of a purshis® and not orally. 1f a party or his pleader
once gives such consent, it can not be withdrawn after the
hearing has hegun, and the svit has proceeded on the footing
of such consent’ The sub-clause is so worded that there is
room to believe that the consent will not be assumed from mere

(1) Seo Tulsidas v. Virbasaps, (1380) 4 Bom., 624. (West J.).

(2) Cf. s. 20, Prosidency Small Cause Courts Act.

(3) Rupchand v. Balvant Narayan, (1887) 11 Bom., 591 (West and
Birdwood, JJ.).
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sequiescence. When the parties do not agree that the provisions
of Chapter 1[ should apply to the case, an appeal would lie from the
decision of the Sub-Judge.

Jurisdiction assumed through honest misinformation
as to value ;—An applicationof Chapter 11 of the D. A. R. Act by

o Subordinate Judge, which would have been illegal and wrong if
the Subordinate Judge had known that the subject-matler of the snit
was of greater value than Rs. 100, may be sustained if he was led into
applying it by honest misinformation. The original proceeding being
thus justified, a Special Judge has jurisdiction to revise it, and, if
necessary, to order a new trial. Where jurisdiction depends upon
perticular facts stated, the proceeding will not be null through a
mere error in stating facts s0 as to found the jurisdiction, though
they will be voided probably by fraud or at any rate will be
voidable against him who has practised it.?

The valuation of a suit for redemption :—It may be
a question whether the valuation of a suit for jurisdictional
purposes onght to be governed by any rules of an arbitrary kind
for regulating Court-fees and the like. The Court Fees Act
no doubt says that in a suit for redemption the amount originally
advanced shall for the purposes of the Act determine the valoation
of the suit. But the proper valuation of a suit for redemption
is the amount remaining due on the mortgage or claimed on it
by the mortgageed 1ltis that amount and the right connected
with it which is the usnal subject of contention in a mortgage
suit. “The rules laid down in the Court Fees Act are not to
ba taken as necessarily a guide in determining the value of
the subject-matter of a suit for purposes of jurisdiction,” (Per
Sirdwood J.)3

(1) Madhavrao Ekuath v, Raoji, 1885 P.J. 150, (Sergeat, C.J. and
Birdwoed, J.).

(2) Kondajee Babaji v. Ansu, (1883) 7 Bom., 448, (West and Nans-
bhai, JJ.); Ramcbandra v, Janardan, (1889) 14 Bom,, 19, (Sargent, C. J.
and Naaabhai, J.),

(3) Rupclund Khemchand v. Balvant Narayan, (1887)11 Bow,, 591
{West and Birdwood, JJ.).
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Valuation of a redemption-suit where nothing is due on
the mortgage :—But Where in & suit for redemption the mortgage
debt was satisfied out of the rents and profits and no sum
remained due on the mortgage, the amount of the original advance
for the purposes of jurisdiction would determine the valuation;
and where in such a case the defendants denied the mortgage and
claimed the property as their own, such denial would not alter the
character or natare of the subject-matter of the suit. It gontinued
after the denial in its original shapeso far as the plaintiffs were
concerned. Nor i3 the complexion of it entirely changed because the
defendants put forward certain grounds of defence which, if well
founded, must defeat the plaintiff’s right to redeem.! In the case
from which this remark is taken, Parsons J. observed, «If the case
had been one of first impression I should have been inclined to hold
that the words ¢ mortgaged property” in paras (y) and (2) of 6.3
must be construed to mean “ admitledly mortgage property;” and
that the provision of 8. 10 could not apply to cases where the
mortgage was denied and the title had to be proved. The point is,
however, concluded by authority.? At the same time I must express
my opinion that an amendment of the Act is necessary, for it is not
right that under an Act passed only to relieve the agricultural
classes from indebtedness, Sub-Judge of second class should be author-
ized to deal with questions which affected title to immoveable
property and to dispose of them with final effect, on the mere alle-
gation of the plaintiff that such property was mortgaged and that the
amount due on the mortgage at the date of suit was less than
Rs. 100.” :

Suits referred to in cl. (b) :—include suits for (a) redemption,

(b) foreclosure or sale and (¢) possession of mortgaged property
by the mortgagee as such, () as also suits for money on contracts,

express or implied.

(1) Amrita v. Naru (1888), 13 Som,, 489, (Birdwood and Parsous, JJ.).
Oneof the grounds of defence urged in this case was that the defendants
had made improvements to s.great extont on the mortgaged property,

(2) Govindsingh v. Kalla,2 All, st p, 780; see also Rupchand Khem-
chand v. Balvant Narayan, 11 Bom., 591,

(3) Amirta Bin Bapuji v. Naru Bin Gopalji Shamji (1888) 13 Bom,, 489,
(Birdwood and Parsons, J1,).
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Where by a written contract the defendant was employed
to sell the plaintifi’s goods upon certain terms aud to account for the
goods or their proceeds when called upon, keld, that a suit calling
upon the defendant for an account in pursuance of his undertaking,
was & suit on the contract and came within the provisions of 5. 3.}

Suits falling under clauses (w) and (x) :—The Legislature
seems to bave intended to include in these clauses all claims
of & pecuniary bature arising out of contracts whether written
or unwritten.! It is difficult to ascertain the precise intention
of the Legislature in sub-dividing such svits under clanses
(%) and (x). Suils for the vecovery of money would fall both
under clauses (w) or (x). So far as Chapter 1I is concerned, it is
immaterial whether such & suit falls under cl. (w) or ol (x). But
the distinction between the clauses becomes of immense importance
when the application of other provisions of the Act comes in
question, For instance, in a suit for the recovery of money when
falling under clause (w) [aod when the defendant is an agri-
culturist] the amount of the claim will bo determined zccording to
the rules in s, 12, & 13, and the suit will be governed by the
special Limitation-law in s. 72, Moreover such suits will have
to be instituted at the place where the agriculturist-defendant resides,
either in the Court of a Subordinate Judge or of a Village-Munsif
according to the value of the subject-matter of the suit. None of
these epecial provisions would apply to a suit for the recovery
of money, when it falls under clause (x). It is to be noted that
except under this Chapter, clause (x) is nowbere specially referred
to in this Act. From what appears from a perusal of some of the
provisions of the Act, clause (w) [barring of course suits for the
price of goods sold] seems to refer to suits arising out of money
lending transactions between a creditor and a debtor, wherein
woney is to be recovered for money® spent, lent, or advanced
to or for the defendant. It would thus include «all suits on bonds,
Kkhatas, written acknowledgments and the like, and would exclude
suits for rent, for damages, &c."

(1) Lakshman bin Ramji v. Rampisrbai, 1807 P, J, 290 (Farran, C. J,
and Candy, J.). .
{2) 1tie doubtful whether the word money as used in the section is
t be understood according to the detinition given iu . 2, Rule 4th,
_(3) For the cunteuts in the jovertul counuss, read’ the Statewent of
Ubjests aud easons for amending &, 72 by Act XX1I1 of 18u6,
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Clause (w) :— It has been held that a suit to recover money
spent by the plaintiff on account of the defendant! or ove on
8 bond to secare the payment cf the price of grain and the interest
due on a mortgage bond given to secure an old debt? would
fall under cl. (w).

Clause (x) :—A suit foe the redemption of a chattle? and a
suit to recover fees from a client! would fall undor clause (x).

A suit for emoluments :—A snit by plaintiff to recover his
share of the emoluments arising out of reading Purans from
the defendants, held to be a suit for money had and received by
the defendants for plaintiff’s use [the defendant having rightly
received it from the Temple Committee but being under an implied
contract tu pay the plaintiff his share] and failing under cl. (s) of
s &, and not a snit for damages.’

A question of title in a suit for rent :—1In a suit to recover
a sum of Rs, 30 as rent under s. 3, cl. (x) a second clas
Subordinate Judge incidentally determined the question of the
plaintift’s title to the land for which the rent was claimed. The
point then arose, as to whether the decision of the suit by the Subordin-
ate Judge could be appealed against, or whether it was open to
revision by the Special Judge under s 50 of the Act, held that
although 2 questicn of title was incidentally raised and decided in
the case, still by analogy with the decisions under the several Small
Uause Courts Acts, the suit as brought was one properly falling

under cl. (<) of 5. 3. and that no appeal lay.®

(1) Gavesh Krishraji v. Krisheaji, (1889) 14 Bom,, 387, (Scott and
Candy, JJ.).
(2) Dipchand v, Kashi, 1881 P. J, 116, (Westropp, C.J.and Pinhey, J.).

(3) Kashiram Mulehand v, Hiranand Surtaram, (1890) 15 Bom., 30,
(Birdwood and Candy JJ.),

(4) Rangn v. Kalu, 1885 P. J, 931 (Birdwood and Jurdine, JJ.),

(5) Shankarbhat v. Raghunathbhat, 1892 P, J. 288, (Bayley, Ac.C. J,
and Candy, J.); Rangu v. Kalu, 1885 P, J. 221 ; referred to.

(6) Shidhu v. Ganesh, (1801) 16 Dom., 128, (Sargent, C. J. and
Birdwood, 4.).
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A suit to recover revenue or Mamul Judi is not one on
a written or unwritten engagement :—The word ‘engagement’
refers to a contractual engagement. So a suit for land revenue
would not fall under this clavse ; as it is clear that the liability for
Jand revenue does not spring from a contractual engagement nor is
the claim in respect of it one for damages within the meaning of
sub-section ().l a suit by an Inamdar of a village to recover
Mumul Judi, i.e., money due on account of the Desbmukhi allowance
assessed on land in the village is not a suit for money due on an
unwritten engagement, or for rent within the meaning of clauses
{w) ov (x), the allowance being in the nature of a tax or cess
imposed on the property.®

Clauses (y) and (z)~Mortgaged property:—The words
« mortgaged property ” refer to immoveable property only.? The
expression is not to be limited by a technical consideration of what
in a lawyer’s point of view constitutes a morigage. It should be
read in its ordinary popular sense. Therefore, property given
for enjoyment till a debt was liquidated from its proﬁts is
mortgaged property.t

Sale or Mortgage :—There are some transactions which,
though appearing to be sales, are, in reality, mortgages. To this class
belong cases where there iz ostensibly a conveyance with a collateral
agreement for repurchase by the vendor on payment of the parchase-
money within a stipulated time; and sucha collateral agreement
may be either introduced into the conveyance itself or may be made
at a subsequent period.

(1) Sheik Gulam v. Kashinath Bapuii, (1901) 25 Bom., 244, 6. c. 2 Bom.
L. R., 793, (Jenkins, C, J, and Batty, J.).

(2) Narayan v. Gangadhar, 1888, P. J. 283, (Birdwood and Parsons, JJ.).
* 1u this case the Court remarked that the word ¢ rent® as uscd in s. 3 wust
wean somothing asrecd 1o Le paid in cousideration of the trunsfor of &
rizhit to enjoy inmoveable property.

{3) Kashiram Mulchand v. Hiranand Surtaram, (1890) 15 Bow., 30,
(Birdwood and Candy, JJ.).

(4) Rawma v, Yesu, 1396 P, J. 284, (Farran, C,J, and Fultou, 1)
Maliipatrao v, Gawbhirmal, 1885 P, J. 141, 1eferred to.

y
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Under these circumstances, the question whetber the transaction
is & mortgage properly so called or is a sale witha right to repurchase,
depends upon the special circumstances of each case :—(1) where the
money paid by the grantee is not a fair price for the ahsolute purchase
of the property conveyed to him ; (2) where the purchaser was not Jet
into jmmediate possession of the property; (8) where instead of
receiving the rents for his own benefit, he accounted for them to
the grantor and only retained the amount of interest ; (4) where the
expence of drafting and preparing the deed is borne by the transferor ;
(5) where there exists a power to the transferee to recover tho sum
named as the price of the repurchase; (6) where there is a covenant
for the payment of interest; (7) where the stipulated period of
repurchase is & very long one. In all these casesthe deeds ave to
be taken as constituting mortgages ;! these are indeed very important
criterions for us, and some'Judges have gone the length of holding
that oral evidence of the acts and conducls of pariies, whether con-
temporaneous or subsequent, is alwavs admissible in order to show
that the deed, though ostensibly a conveyance, was in reality intended
to operate only as a mortgage? It is clear that the question how far
the intention of the mortgagor may be gathered from sources other
than the document itself, has now, so far asIndia is concerned Leen
settled by the Privy Council, who observed :—* Their Lordships do
not think that oral evidence of inicntion was admissible for the
purpose of construing the deeds or ascertaining the intention of the
parties. . . . . The case must, therefore, be decided on a consideration
of the contents of the documents themselves with such extrinsic
evidence of surrounding circumstances as may be required to show
in what manner the language of the document is related to existing
facts”® For this purpose reference may be made to cognate

(1) Gour's Transfer of Property Act, Vol. IT p, 536, Sce also Patel
Ranchhod v. Bhikhabbai, 21 Bom., 704.

(2) Preonath v, Madhe Sudan, 25 Cal., 603 (F.B.). Ehankar v, Ali Hafez,
98 Cal., 256, Mahomed v. Nazeer Ali, 28 Cul., 289, The Calcutta High Court
in confirmed io this view of the matter and holds that the P, C. decision in
the case of Balkishen Das, v, Legge cited in the pext foot-note, does not
come in the way of the view. Vide the two casesin 28 Cal,, specially the
judgment of Banerji, J. in 28 Cal., 256 ; and see eontra 25 Mad,, 7.

(3) Balkishen Daa v, Legye, 22 All, 149,
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{he case of Dattoo v, Ramchandra, has been followed in Keshavarao
v. Raya, 8 Bom. L. R,, 289 ( Russel and Batty, JJ. ); to the same effoct
sre the rufings in Hanmant v. Govind, 8 Bom. L. R., 283 ( Jenkins, C.
J. and Aston, J. ) and Abaji v. Luxman, 8 Bom, L. R., 553 ( Jenkins,
€. J. and Beaman, J, ). These decisions have dous away with the pro-
tective jurisdiction which used to be exercised by our High Court in
such casen a8 those of Bakeu v, Govinds, 4 Bom,, 504; and the Courts
are now powerloss to look into the true nature of a transaction and
g0 behind the terms of the deod drawn in respect of the transactions
by taking direct oral evidence or indirect evidence of conduct in
such cases a3 those of Baksu v, Govinda,

"Ihis view of law ia calculated to be detrimentsl to the interest of
uneducated and uncaloulating masses to be found in large numbers in
this Presidency. 80 in the latest case { Abaji v, Luxman ) ox the point
our learned Chief Justice expressed the hope that ¢ there may be
early leg'alation which will enable the Courts, at least where an agri-
culinrist is concerned to investigate and determine the real nature of
the transaction, unfettered by 8. 92 of the Evidence Act, and™ to
awurd such relief a8 the justice of the case may require .

Vide nlz0 the article on the Agriculturists and the Law Courts
published in No 13 of 8 Bombay Law Reporter.
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docutients executed at or about the same time as indicative of the
intention of parties! Distinction must, however, be made between
the adwissibility of evidence, to show that a recital of a fact in
a contract is erroneous, and evidence to vary its terms2 If it was
not so, facilities would Le afforded for the grossest frauds® Both
the Privy Council cases reported in 22 Allababad snd noted below
were considered by a Division Bench of the same High Court and
it was held that extrinsic evidence was not admissible fur the parpose
of showing that a document which purporied to be, and on the face
of it was, a deed of sale was in reality a deed of gift.* And a Division
Bench of the Bombay High Court recently held that where a
written document is alleged to be governed by & contemporaneous
oral agreement or statement of intention which must be inferred
{rom the surrovuding circumstances, the Conrt must be guided by
s, 92 of the Evidence Act® and the Court cannot bave recourse to
those equitable principles which enable the Court of Chancery to
give relief in those cases of which Alderson v. White® and Linooln
v. Weight” are examples®

1f the words of a deed are plain and unambigoous, the fact
that the parties understood it otherwise and actel on such under-
standing for a period of more than forty years canuot affect tha
construction of the instrument and the effect to be given to it?

In construing a mortgage-deed, the terms of which are of a
doubtful character, the intention of the pavties, as dedacible from
their conduct at the time of execation and other contemporaneons
documents executad between them, are to be looked to2?

(1) See 25 Mad, 7; inthis case the 22 AlL, . C. case is followed aml
the Calcurta eases abuve referred to are dissented from.

(2) 8ah Lal Chand v. Judarjit, 22 AN, 570, (P.C.).

(5) 2bid, 8t p. 300

(4) Faiz-un-nissa v. Hanif-un-nis:a and others, 20 All., 612,
() Baikishen Das v. Lesge referred to,

{0) (1858) 2 DeG. and J. 98,

() (1859) 4 DeG. and J. 16.

(%) Datwo v, Lawmchandrs,(1903) 7 Bow, L. R., 669, (Jenkias,C,J.
and Bauy,J.).

(#) North Esstera Raitway v. Lord Hustings, (2000), &, C. 260,
foilowed in 25 Mad,, 7. '

(10) Jafar Huseen v, Ranjit Singh, 31 AlL, 4,
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Clauses (y) and (z) apply to an agriculturist assignee;—
The provisions of these clauses are not limited to an agriculturist
who is himself the original morigagor ot mortgagee; they would
equally apply to their assignee if he is himself an agricultaristd And
the fact that the assignor was a non-agriculturist would not, it
seems, make any difference, provided the assignment was g bona fide
and a real transaction.

Clause (y)—A suit for the possession of mortgaged
property :—must, in order o fall under this clause, have been
brought by the mortgagee against the mortgagor as sach. A suit
by a mortgagee to recover possession of the mortgaged property from
the mortgagor under the terms of a lease aocepted by the latter from
the former does not come under this clanse.? So also g suit based
on a dispossession of existing possession does not fall under this
clanse. An incidental reference to a mortgage in the plaint does
not affect the question, when the suit is one to recover possession
from a person who is not the mortgagor.s

Clause (z)—A suit in ejectment :—In a redemption-suit
governed by the provisions of Uhapter IL of the Act, one of the
defendants was sved merely as a person in possession, held that the
suit against that defendant was one in ejectment. A suit in ejectment
is not governed by s. 3, clause (z) and an appeal against the
decreo in such a suit lies to the District Court.t -

4. Certain suits to be instituted in Courts
of First Class Subordinate Judges:—Where a
Subordinate Judge of the first class and Subordinate
Judge of the second class have ordinary jurisdiction in

(1) Shripati v. Sitaram, 1887 P. J, 296, (Sargent, C, J. and Nanabhai, J.);
se3 Annaji Waghuji v. Bapuchand Jethiram, (1883) 7 Bom., 521 ; Dnyanu v.
Appa, 1893 P, J. 271; cited ante.

(2) Mulchand v. Raoji, 1883 P. J. 84 (West and Nanabhaj, JJ.).

(3) Krishnaji v. Hari Janu, (1904) 28 Bom., 635 ; s. ¢. 6 Bom, L. R,,
588 ; (Jenkins, C. J. and Aston, J.) ; following Mulchand v. Kaoji, supra.

(1) Sskharam v. Stripati, (1891) 16 Bom., 183 ; Amrita v. Naru, (1888);
13 Bom., 489, distinguished,
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the same local area, every suit referred to in section 3,
clause (5), and instituted in such local area shall, if
the amount or value of the subject-matter of such suit
exceeds one hundred rupees and does not exceed five
bundred rupees, be instituted in the Court of the
Subordinate Judge of the first class,

Commentary.

The word * instituted’ explained :—~The plaintiff sued to
establish his title to, and recover a moiety of a cash allowance payable
to bim from the Mamlatdar’s treasury at Satara, The claim was
valued at Rs. 455-4, The plaint was filed in the Court of the
First Class Subordinate Judge at Satara, who transferred it for
trial to the Joint Sub-Judge of the Second Class. The suit was
dismissed on appeal on the ground of want of jurisdiction under
8.4, Held that the requirements of s. 4 were sufficiently complied
with by the suit having been filed in the Court of the Subordinate
Judge of the First Class, The word ¢ instituled” in 5. 4 doesnot
mean heard and determined. The Subordinate Judge of the First
Class was competent under s. 23 of Act X1V of 1869 to transfer the
suit to the Joint Subordinate Judge of the the Second Class who
was deputed to assist him.!

5. Subordinate Judges not to act as Judges
of Small Cause Courts:—Notwithstanding any-
thing contained in the Bombay Civil Courts Act
(XIV of 1869), seetion 28, no Subordinate Judge shall
be invested with the jurisdiction of a Judge of a Court
of Small Causes. {2

Old Law.
The words repealed by Act XVI of 1895 are :—

“And any such jurisdiction heretofore conferred on the Subordinate
Judge shall be deemed, except as regards suite instituted
before the said firet day of Novewmber, 1579, 10 haye bLeen
withdrawn,”

(1) Manaji v. Narayanrao, (1894) 19 Bom,, 46 (Jardine and Ranade, JJ.),
{8) Words repealed by Act XVI of 1395 are omitted.
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Commentary.
S.28 of the Bombay Civil Courts Act runs thus :—

The Goveraor of Bombay in Council may invest, within such Incal
limits as be shall from time to time appoint, any Subordinate
Judge of the furst class with the jurisdiction of a Judge of a
Court of Small Causes for the trial of suits coginzable by such
Conrts up to the amount of 300 rupees, and any Subordinate
Judge of the second class with the same juriediction up to the
amount of 50 rupees.

The Governor of Bombay may, whenever he thinks fit, withdraw
such jurisdiction from any Subordinate Judge so invested,

Althongh as provided for in s. 5 of this Act, the above section
from the Bombay Civil Courts Act cannot be brought into service ;
yet by Chapter 11 of this Act all Subordinate Judges in the district
to which this Chapter may apply are invested with powers which
are more or less Summary; the powers, [so far as the scope of this
Chapter goes] being enlarged so as to include mortgage-cases of the
class in which agriculturists are so commonly involved.

6. Jurisdiction of Subordinate Judge and
Small Cause Court :—The Local Government may,
from time to time, by notification in the local Gazette,
direct that any class of suits which a Subordinate Judge
would be precluded from hearing by seetion 16 of the
Provincial Small Cause Courts Act (IX of 1887),
shall be heard and determined by him and not other-
wise and may, by a like notification, cancel any such
direction.

S. 16 of Act IX of 1887 refetred to above runs thus i—
Save as exprossly provided by this Act, o by any other enactment
for the time being in force,a suit cognizable by a Court of
Small Canses shall not be tried by any other Court having
juriadiction within the local limits of the jurisdiction of the
Court of Small Causes by which the suit is triable,

Notifications under this section :—For notifications' under
this section, see Part 11 of this book.

(1) No. 7057, B. G.G. for 1879, Pt. 1, p.934; No. 1684, B. G\ G.
for 1901, Pt. 1, p. 490.
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7. Summons to be for final disposal of
suit :—Iu every case in which it seems to the court
possible to dispose of a suit at the first hearing, the
summions shall be for the final disposal of the suit.

Court to examine defendant as a witness:—
In every suit the court shall examine the defendant as
a witness unless, for reasons to be recorded by it in
writing, it deems it clearly [*] unnecessary so to do.

[»] Explanation:—The compulsory examination
of the defendant shall not be dispensed with merely by
reason of the fact that the defendant has filed a written

statement.

OIld Law.

Tor old law see foot-notes below.

Object of the section:—¢The presence of the defendant being
essential for the thorough investigation proposed, and the raiyats
Leing, through various difficulties, apt to leave their snits undefended
it has been provided [in this section] that, except for special reasons,
10 suit shall bo decided erparte, bat that the Court shall compel the
defendant fo appear.™ S

In every suit :—TIn districts to which the whole of Chapter 11
is applicable, the provisions of . 7 will evidently apply to suits of
the nature described in «. 3, But where Chapter II is not so extend-
ed, but s 7 alone is extended, it becomes diflicult to ascertain the
Jrecize meaning of the expression in every suit appearing inss, 7,
The expression itzelf is too comprelensive and is not followed by any
qualifving words, asare to be found in s. 10, to show that it has
reierence 1o suits to which Chapter IL applies.  Yet the words cannot
be very literally construed and the vecent extension of s, 7 cannot

(a) % Cloarly * was added by Act VI of 1895, 8. 6,
(1} This explanation was inserted by Act VI of 1895, . 6.

(1) See Statement of (bjects and Reasons for Act XVII of 1879, Words
in brackets are our own.  For the form of the summons, see I1. C, circulsr
ordersy B. G, Gy for 1003, PL ppe 898, 389, cited in Part 11 of this book,
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be taken as applicable to suits not of the nature described in s. 8,
To construe them otherwise would be equivalent to giving the
words a ieaning which the Legislature never intended to give them,
and the anthority given to the Local Government to extend to any
district or districts any provisions of the Act cannot be so exercised
as to give to any of them a meaning and operation which the
Legislature never intended.

The difficulty, however, does not cease here; because granting
that section 7 is to apply to suits described in 5. 3, it is next to be
seen whether the description of suits given in section 3 isto be
taken literally or only by way of illustration; orin other words
whether a defendant is compulsorily to be examinad under s 7 in
suits falling under clauses (w) or (x), the amount or value of
which exceeds rupees 500. The difficulty is of every day occurrence
and different practices have been found {o be prevailing in different
Courts in the moffussil. Under the circumstances by the analogy of
the construction! placed upon the reference tos. 3inss. 11 and 12, it
issubmitted that the provisions of s. 7 would apply to suits of
unlimited value though otherwise of the kind or kinds specified
in s 5 of the Act.?

“ The Court shall examine the defendant”;—The wording
of the section is no doubt peremptory ; but where a defendant does nct
turn up even though a witness summons is duly served wpon
him, it seems it would be a sufficient reason for the Court to dispense
with bis esamination, and proceed with the suit. The word de-
fendant is wide enough and evidently refers both to agriculturist as
well as non-agricultarist defendants. It would be a wrong practice
not to examine a defendant because he is described in the plaint
as non-agriculturist. The plaintiff creditor is presumably interested
in representing an agricultarist defendant to be non-agriculturist ;
and it would ihus be necessary to examine cvery defendant to
ascertain whether he i3 an agriculturist or not.

(1) See Tulsidas v. Virbaeapa, (1850) 4 Bom,, 624, (West, J.).

(2) Ose of the Honourable Members in the Legislative Couucil (in 1895)
had proposed to make this section one of universal application; but the
5, Committee decided that the section should remain in chapter 11,
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S. 7 and s. 12 :~The examination of the defendant is also
rendered necessary by s.12 of this Act. This provision as to
examination was purposely introduced in s. 12 in order to dispense
with the necessity of extending s. 7 along with Chapter 11 to those
places where Chapter Il is not to be extended. But the recent poti-
ficatiou® extends s, 7 of Uhapter Il along with s, 12 to the whole of
this Presidency. With what view this is done by the Local
Goverument cannot be ascertained. But its effect is to make the
examioation of the defendant more compulsory than it would have
been under the provisions of 5. 12.%

Explanation to s. 7:—“Itisa favourite dodge with the
Sawkar to get the defendant to file a written statement containing
an admission of bis liability and then keep him out of Court. It
is for the purpose of not allowing such a dodge to be successful,
and to enable the Gourt to see that the defendant has esercised an
intelligent option in defending the suit, that this explanation
has been inserted.”

8. (Written Statement.)—Repealed by Act VI
of 1895, 5. 3. |

Old Law.

gection § was (—

Lu suits of the descriptions mentioned in 5. 3, clauses (w) and (x},
no party shall b entitled, without the permission of the Court
tu filoa written statement,

9. (Record of evidence)—~Repealed by Act £7
of 1895, 5. 3.

(1) No. 4144, L, G. G, (1905), pt. L., p. 1036,

(2) See also the notu to 8. 13 heading “ Shall examine both the plintiff,
and the defendout as witnesses.”

‘ ) Ihxad' Honourable Mr. P. M. Methay Speech~ Proceedings of the
Supreme Legislative Council for 1895,

7
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Old Law.
Section 9 was ;- ‘

Record of evidence :—When the subject-matter of any suit does
not escood ten rupees in amount or value, it shall not be
necessary to take down the evidence, or to make a memo-
randum thereef in manner provided by the Code of Civil
Procedure ; butin cases where the evidence isnot so taken
down, and no memorandum is 5o made, the substance of the
evidence shall be stated in the judgment,

10. No appeal to lie:—No appeal shall lie
from any decree or order passed in any suit to which
this chapter applies.

Similar Provisions—are to be found in Chapter 1V (s. 33),
Chapter V(s 36), Chapter VII (5. 34, para 4); and before
Act VI of 1895 was enacted, the finding as to whether a person was
or was not an agriculturist was final (old s. 73). An attempt
was made in the Amending Bill of 1882 to apply & similar har
to appealsin matters falling under chapter II1, but the proposal
was disapproved.

Superintendance and Revision:—The suits and proceedings
noder this Chapter will be sabject to the powers of superintendance
and revision given by Chapter VIL

This Chapter does not apply :—Wlere the subject-matter
of a suit heard by a Subordinate Judge of the second class exceeded
Rs. 100 but did not exceed Rs. 500 and the parties had not agreed
that the provisions of Chapter II should apply to the cuse, Aeld that
an appeal would lie from the decision of the Sub-Judge So also
if a case falling under this Chapter is heard and decided by en
Assistant Judge, an appeal will lie against the decision.?

A decree in asuit for redemption of a chattel is not
appealable :—A suit was brought to redeem an ornament pledged
for a sum below s, 500. The suit was filed in the Court of the first
cluss Subordinate Judge at Satara, where this Act applied. The

(1) Madhaviao Ekvath v. Raoji Walad Bhowanji, 1585 I, J. 150,
{Sargent, C. J. and Birdwoqd, J.).

(2) Mahedji 5. Lawchandra, 13% P. J. 159, (Sargent, C. J. and
Birdwood, J.).
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Subordinate Judge passed a decreo for redemption of the pledge.
Held that, although neither of the parties was an agriculturist, the
case foll under Chapter 1I of the Act, and that no appeal lay
against the decree of the Subordinate Julge, [leld, farther, that
the Special Judge had revisional jurisdiction ia the matter.!

The provisions of this Chapter apply to suits described in s. 3,
For suits to which secticn 3 applies and from which no appeal lies,
see cases noted below and already cited.?

If a District Judge on appeal raises a new issue and
finds defendants agriculturists, he should refer parties to
proper tribunals :—A suit was filed as an ordinary suit and as
such tried by second class Subordinate Judge. On appeal, the
District-Judge raised a new issue and found the defendants agri-
cultarists, and dealt with the appeal as though he had jurisdiction.
Ileld, that be had no jurisdiction to hear an appeal in the suit as a
suit under this Act, and that he ought to have referred the parties to
the proper tribunal, and not himself to have dealt with it in appeal.?

The plea of bar allowed at the hearing :—where the Sub-
Judge decided that the case did not fall under Chapter 11 of the Act
but had decreed plaintiff’s claim and he as respondent did not file
cross-objections under s. 561 of the Civil procedure Code but raised
the question at the hearing ef tha appeal, but the appellate Court
refused to consider this preliminary point because the lower Court
had decided that the case was not one under Chapter 1 and because
po objections under s. 561 bhad been filed, IIld that the decision of
the first Court that the case did not fall under Chapter 11 formed g
element of the decroe passed in plaintiff’s favour and it was not
necessary for him to appeal against it or to formally objest to it
under s, 561 It was open to him to take the objection to
the Court’s jurisdiction at the hearing and it sbould have been
consideredd

(1) Kashiram Mulchand v. Hiranand Surtaram, (12%0; 15 Bom., ! '
(Birdwood and Candy, J1.). 058 30,
(2) Makiadji v. Ramchandra, 1855 P. J. 159, Amrita v. Naru, (1888) 13
Bom,, 489, Bhidhu v. Gagesh, (18¥1) 16 Bow., 128. Sakharam v. Shripati
(1391) 16 Bom., 183: and other eases cited under 8 3;s¢e slso note to s, 3’
cl. (8}, headed ;=% Unaer the provisivus hereiunfter contained,” ‘
{3) Janardau v. Anauta 1896 P. J. 396. (Farran, C. J. aud Hosking, 1)
(4) Haiai v. Appaji, P.J., 1888, 226, (Birdwood and Parsons )
following Kupchand v. Balvaut, ,11 BOII,L, 50l. 11,
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CHAPTER IIL

B e’ a® o

Of Suits and other Proceedings to which

Agriculturists are Parties.

Scope of this Chapter:—This Chapter introduces many im.
portant provisions for the relief of agriculturist-debtors. It mainiy
aims at taking full accounts from creditors. The first four sections
of this Chapter apply to the determination of the debts of agri-
culturists in & mode specified by this Act. The history and merits
of the disputed and doubtful cases will be inquired into, and an
account will be taken in & certain way if the Court considers
the course to be necessary.! Ss. 13 A, 153 B, and 15 Q
make some modifications’ in the provisions of the Tramsfer of
Property Act, by allowing the mortgagor time to pay his debt
either at once [even if the time for payment has not come] or by
instalments or by keeping the mortgagee in possession, Ss. 15 D,
and 16 introdace novel relief to debtors who are thereby enabled
to bring suits for accounts against their creditors and s. 17, which
specially relates to suvits under s. 16, makes a provision that a
decree passed unders, 16 may direct that the amount declared
under the said section may be paid by instalments. Section 18 gives
to the debtor, who has filed a suit for account under s, 16, a right
of depositing the amount of the debt in Court. 8. 20 is an
improvement upon s, 210 of the Uivil P. Code. And then come
the most important sections 2L and 22; the former saves the person
and the latter protects, the immoveable property [not specifically
pledged], of the agriculturist-debtor from arrest and attachment
respectively.

{1) Hon’ble Mr. Hope’s Speech in moving the Bill; Proceedinga of the
Supreme Legislative Council (1879); Vol XVIII p, 144,

(2) Read the judgment of Ravaie J.in Bhagvaa v, Ganu, 23 Bom.,
644, (1899); 8. e. 1 Bom, L. R., 136 ; se0 &. 2 (a) of the T, P. Act,
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This Chapter governs suits and proceedings befors Conrts of
all grades, except the Courts of Village-Munsifs (vide s, 23), and
is not limited in its application to suits for sums not exceeding
Rs. 500. The reference in this Chapter to clauses (w) (y) and (s) of
% 3 is only by way of illustration? The provisions of this Chapter,
though mainly intended for the relief of agricultarist-debtors
only, would, as pointed ouf before, indirectly go to relieve non-
agriculturist debtors also.?

The provisions of ss. 12 and 13 are applicable only o
guits instituted on or after the Ist day of November 1879, [the day
on which this Act comes into force ]

II. Agriculturists to be sued where they
reside:—Every suit of the description mentioned
in section 3, clause (w), may, if the defendant, or,
when there are several defendants, one only of such
defendants, is an agriculturist, be instituted and tried
in a Court within the local limits of whose jurisdiction
such defendant resides, and not elsewhere.

Every such suitin which there are several de-
fendants who are agriculturists may be instituted and
tried in a Court within the local limits of whose
jurisdiction any one of such defendants resides, and not
elsewhere.

Nothing herein contained shall affect sections 22
to 25 [both inclusive] of the Code of Civil Procedure.
Commentary.

Scope of this section :—“In order to prevent the pro-
visions of Chapter I11 of the Bill [now this Act}t being evaded
by entering into contracts with agriculturists of the four districts

(1) Tulsidas v. Virbasapa, {1880]. 4 Bom., 624, (West, J.).
(2) Bee Noto: « Others can share the bengfit of the privilege,” under s, 2,

(3) Surysji v. Tuksram, [I830] 4 Bom., 338, (Westropp, C, J.
Melvill, J.). The words Italicsed were repealed ,fmm l.( 3ol (up)pt;v Act X‘;g
of 1895,  As to the effect of the repeal of theee WOrds, §00 uote tos. },
beading “ Thie Act buw far retrospactive.”

{4) The words in braekets are our own.
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to which the Bill [this Act]! extends, at places beyond the limits
of those districts, we have introduced a section in the begining of
Chapter III [this s. 11]! requiring suits against such agrioulturists
to be brought where the defendants reside.”> This section governs
suits coming under s. 3 ol. (w) when the defendant, or one of the
defendants thereto is an agriculturist, Hence with respect to all
other euits the place of suing will be the same as determined by
Givil P. Code, or by Chapter V- of this Act.

1t ‘may be noted that so far as it goes, this section modifies s, 17
of the Civil P, Code with respect to vertain suits for the recovery
of money which according to the provisions of this section are to be
instituted and tried only in the Court within the local limits of
whose jurisdiction the agriculturisi-defendant resides.

* Section 11, and the place of suing :—S. 11 extends to the
whole of British India as to suits brought against agriculturists of
the description given ins. 2. In a suit against defendants, who
were residents at Sholapur, for Rs. 1947, the price of goods sold
and delivered, the defendants moved for a postponement for the
issue of a commission to take evidence that they were agriculturists.
The Court granted the commission holding that if the defendants
established that they wers bona fide agriculturists, they would be
.sxempt from the jurisdiction of the High Court.!

' The effect of the extension of s. 11 of this Act by the 1st section
to all British India, is simply to impese upon any person in any part
of British India, who brings a suit of the nature mentioned ins. 3,
cl. (w) against an agriculturist or agriculturists residing within the
districts of Poona, Satara, Sholapur and Abmednagar, the necessity

(1) The matter given in Brackets is our own,

(2) Vide the Repors of the Select Committee ; Gazette of India (1879)
pt, V. p. 948,

{8) Vide Bhagvan v, Gauu, [1899]. 23 Bom., 644; &. ¢. 1 Bom, L.R., 136,
(Parsons, Ag, C. J., and Ranade, J.).

(4) Tulsidaa Dbunji v, Virbasapa, 4 Bom., 624, (West, J.).
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of intituting the suit and baving it tried in & Court within the
Jocal limits of whose jurisdiction he or they reside. The Court must
necessarily be in some one of the said four districts.!

A suit wag brought in the Subordinate Court of Haveli, under
this Act, for the recovery of a sum of money, against agriculturists
some of whom resided within the jurisdiction of that Court and others
within the jurisdiction of Saswad Court. Defendants residing within
the jurisdiction of the Haveli Court were proved to be non-agri-
culturists under the Act, upon which the Haveli Court rejected the
suit and refused to return the plaint for presentation to the Saswad
Court on the ground that the case did not fall within the provisions
of section 57 of Civil Procedure Code. Ileld, [ordering the
return of the plaint] that s. 57 of Civil Procedure Code applied,
because (a) no option as to the selection of the Court was allowed by
Jaw? and (b) none of the defendants were dwelling within the Jocal
limits of the Haveil Court: and that where the Court in which a
plaint bas heen presented has no jurisdiction to try the suit, the
proper procedure to be followed would be to return tho plaint for
presentation to the proper court.? :

Transfer of Suits :=lt may be noted Lere that there is
no provision in this Chapter similar to the one we meet with in
s Al or ins. 35 of this Act empowering the District Judge to
transfer a suit from one Court to another. Any of the defendants
niay, however, apply to the Appellate Court to which the Court
in which the svit is brought may be Subordinate for a transfer of
such suit to auy otber Court Subordinate {o such Appellate Court,
and the provisions of ss, 22 to 25 of the Civil P. Code will
apply to the case.!

(1) Purshotam Lalbhai v, Bhavanji Partab, [1880] 4 Bom., 360,
(Westropp, C. J. sod Melvill, J.). “L'lie enumeration of the four districts in
the caso is in accordance with the detinition of the term Agriculturiat as it
then stced.

(2) 10 Mad. 211 followed 5 3 B, H, C. 211 referred to,

(3) Ladhajee v, Hari, [1899). 23 Bom. 679 6. c. 1 Bom. L, R., 176,
(Parsons, Ag., C. J. and Ranade, J.).

{4) 8ec the last clause of g, 11.
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12. History of transactions with agricultur-
ist-debtors to be investigated :—In any suit of
the description mentioned in section 3, clause (), in
which the defendant or any one of the defendants [#] is
an agriculturist,

and in any suit of the dercriptions mentioned in
section 3, clause () or clause (z),

[*] the Court, if the amount of the creditor’s claim
is disputed, shall examine both the plaintiff and the
defendant as witnesses, unless, for reasons to be record-
ed by it in writing, it deems it unnecessary so to do,
and shall enquire [P] into the history and merits of the
case, from the commencement of the transactions
between the parties and the persons (if any) through
whom they claim, out .of which the suit has arisen,
first with a view to ascertaining whether there is any
defence to the suit on the ground of fraud, mistake,
accident, undue influence or otherwise, and, secondly,
with a view to taking an account between such parties
in manner hereinafter provided. '

When the amount of the claim is admitted and the
Court for reasons to be recorded by it in writing believes
that such admission is true and is made by the debtor
with a full knowledge of his legal rights as against the
creditor, the Court shall not be hound so to enquire,
but may do so if it thinks fit.

In other cases in which the amount of the claim is
admitted the Court shall be bound to enquire as afore-
said.

() Words repealed by Act XXIIT of 1881 are omitted.
(b-b) These words were substituted for tha original words by Act XX111
of 1886, 8. 6.
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Section 9, clause first, of Bombay Regulation V of
1827 is repealed so far as regards any suit to which
this section applies.

Nothing herein contained shall affect the rights of
the parties to require that any matter in difference
between them be referred to arbitration.

Old Law.
The words repealed by Act XXILI of 1881 are :—

« Xot being merely a surety of the principal debtor.”

The original words for which g substitotion denoted in the foot-
note above was made by Act XXIII of 1856 were :—

%he court ghall, if the amount of the creditors cluim is disputed,
enquire.”
S. 13. Mode of taking account:—When the
Court enquires into the history and merits of a case
under section 12, it shall—

Notwithstanding any agreement between the
parties or the person (if any) through whom they claim,
as to allowing compound interest or setting off ‘the
profits of the mortgaged property without an account in
lieu of interest, or otherwise determining the mauner
of taking the account,

and notwithstanding any statement or settlement

of account or any contract purportiug to close previous
dealings and create a new obligation,

open the account between the parties from the
commencement of the transactions and take that account
according to the following rules (that is to say) :—

(a) separate accounts of principal and interest
shall be taken:
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(b) in the jaccount of principal there shall be
debited to the debtor such money as may

from time' to time have been actually
received by him or on his account from

the creditor, and the price of goods, if any,
sold to him by the creditor as part of
the transactions:

{¢) in the account of principal there shall not
- be debited to the debtor any money which
he may have agreed to pay in contraven-
tion of section 257A of the Code of Civil
Procedure:

{d) in the account of principal there shall not
be debited to the debtor any accumulated
interest which has been converted into
principal at any statement or settlement of
accounit or by any contract made in the
course of the transactions, unlessq:
Court, for reasons to be recorded by it in
writing, deems such debit to be reasonable:

{¢) in the account of interest there shall be
debited to the debtor, monthly, simple
interest, on the balance of principal for the
time being outstanding, at the rate allowed
by the Court as hereinafter provided:

{f) all money paid by or on account of the
debtor to the creditor or on his account,
and all profits, service or other advantages
of every description, received by the creditor
in the course of the transactions [estimated,
if ncessary, at such money-value as the
Court in its discretion, or with the aid of
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v. Summons to be for final disposal of
suit :—Iu every case in which it seems to the court
possible to dispose of a suit at the first hearing, the
summons shall be for the final disposal of the suit.

Court to examine defendant as a witness:—
In every suit the court shall examine the defendant as
a witness unless, for reasons to be recorded by it in
writing, it deems it clearly [#] unnecessary so to do.

[»] Explanation:—The compulsory examination
of the defendant shall not be dispensed with merely by
reason of the fact that the defendant has filed a written
statement.

Old Law.

For old law see foot-notes below.

Object of the section:~—The presence of the defendant being
esential for the thorough investigation proposed, and the raiyats
Leing, throngh various difficulties, apt to leave their suits undefended
it has been provided [in this section] that, except for special roasons,
no suit shall be decided exparte, but that the Court shall compel the
defendant fo appear.™ S

In every suit :—In districts to which the whole of Chapter 11
i3 applicable, the provisions of s, 7 will evidently apply to suits of
the nature described in 5. 3. But where Chapter II is not so extend-
ed, but s, 7 alone is extended, it becomes dithenlt to ascertain the
Jrecize meaning of the expression in every suit appearing ins, 7,
The expression itself is too comprebensive and is not followed by any
qualifving words, asare to be fonod in s. 10, to show that it bas
reierenco to suits to which Chapter IT applies,  Yet the words cannot
be very literally construed and the vecent extension of s, 7 cannot

(a) % Cloarly » was added by Act VI of 1895, 8. ¢,
() This explanation was inserted by Act VI of 1893, a, 6.

(%) See Statement of Objects and Reasons for Act XVII of 1879, Words
in hruckets ate onr own.  For the form of the summeons, see I1. C, circulsr
ordersy B, G, G, jor 13, Pt 1, P 988 580, cited i Part 11 of this book.
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. when the matter comes to.the stage of a regular suit, by esamining

1be parties and by making further inquiry with & view to ascertain
the defence and the amount of the debt [if any] due from the
defendant. The reference in this section to clauses (w), (y) and (z)
of 8. 3 iscnly by way of illustration and there is nothing in the
section to show that the relief was designed only for persens owing
debts of small amount. Hence the section will apply whether the
suit falls under Chapter 11 or not! Although clause (2) ofs. 3is
“ wot Teferred to in this section, still the provisions of this and sacceed-
ing sections 13 and 13a will apply to account-suits by force of
sections 15D snd 16 of this Act.

‘The defendant ceasing to be an agriculturist-pendente
lite—Held, that having regard to the very special nature of the
legisiation embodied ins. 12 of this Act for the benefit of a
particular and a very limited class, it was intended by the
Legislature that a person claiming the benefit of that section
at the trial should fill the character of an agriculturist as then
defined by law.? '

“If the amount of the creditor’s claim is disputed™—
In a case where the Subordinate Judge had omitted to enquire
wnder this section, Chandavarkar, J. remarked : « Whether the
Subordinate Judge was right or not in not holding the inquiry
depends upon the question whether the amount of the creditors
claim was disputed, for the existence of such a dispute is a prelimin-
ary condition of the necessity for the enquiry directed by s 12.
The appellants, who sued to redeem the property in dispute,
iordened with three usufructuary and three simple mortgages,
claimed by their plaint to redeem on payment of about Tis. 100 to
the assignee of the mortgagee. The defendant, on the other hand,
by bis written statement, claimed that R, 17,502 were due to hin
under the mortgages There was, then, a dispute as to the
wmortgagee’s claim, which brought it within the operation of s. 12,
para 3, and cast npon the Court the duty of holding an enquiry as
directed by its provisions. We cannot accept the argument, that the
expression, « if the amount of the creditors claim is disputed,” meavs
the amoont mentioned in the bond or deed sued mpon. Sucha

(1) Tulsidas v. Virbasapa, (1880) 4 Bom., 624 (628, 6201 (West, J.),
(2) €hsw!al v. Hirachard, (183¢) 10 Bom., 367, cited in notes to ¢. 1.
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meaning narvews down the plain sense of the term ¢ claim’ and
there is nothing in any of the provisions™ of the Act to warrant our
attaching to the word any-other than its usual meaning. Further,
eventassuming that the word ¢ ¢laim *means ¢the amount mentioned
in the boad ned upon, such amount must Lo taken to Lp not
werely the amcunt of the principal lent but the aggregate of the
suns payable in conseqnence of the liability created by the terms of
the conlract of Jending embodicd in the bond.™

% Ghall examine both the plaintiff and the defendant as
witnesses":—1n order to ascertain as to what are the matters in
dispute, the Civil Procedure Codo provides in Chapter IX for the
examination of the parties by the Court.?  But such an examination
is not compulsory under the Code, while it is compulsory under this
Act. The provision for the compulsory examination of parties is
introduced in this section for the following reasons :—

Section 7 of the Act mercly makes the examination of the
defendant compulsory in all suits under Chapter 11, which includes
even nonagriculturist suits; but sections 12to 14 apply to many suits
which affect agviculrurists enly and do not full vader Chapter 11,
and it is even mere important that the defendant should be examined
as & Witness i such suits than in many of the suits to which Chapter
Il applies.  The detendant is generally the debtor, but in redemption
suits it 13 the plaintid who is the debtor, and it is Lis examination
that is most nevessavy. It is, moreover, almost impossible for
the Uourts to iuvestigate the past history of an old debtina
satislactory wavner without exawining hoth creditor and debtor
as witnesses Aguin, unless a provision against esparte decrees be
inserted in Chapier 1L it will not be possible to guard against
coparte docrees in other districts to which the Act may hereafter
he estended without also estending the other provisions of Chapter
1L at the sawe time™ :

“Unless for reasons it deems it unnecessary so to do”;—
Tlie provisiuns of this sccrion as to examination are not as obligatery
as thesy of &, 7 «f this Act. The reasons which may lead a Court

(1) Paf'w . Naru, (1905), 7 Bom. L. K., 638, (Cliandavarkar & Aston, JI.).

(2) Hes ¥ubh i v. Stiddapps, 4 Bom. L. I, 86, and H, C. Cir:ular orders
(L) Crageer Los 17,

(3) Bratenent ¢t Cijecis and Reasons ; (Act XXIIT of 18%6.),
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in roling that the examination of the parties is unnecessary would
vary according to the circumstances of each case. And although
it is very much difficult to imagine them, it maybe taken that,
when the transaction between the parties giving rise to the suit is of
a recent date and is not complicated, and when the parties ave re-
presented by pleaders and have stated their case fully in the plaint
and in the written statement, or where the parlies to the suit
are merely the representatives or assignees of the parties to the
original transaction, and who consequently have no personal
knowledge of the same, the Court may dispense with their
examination, when such examination would require unnecessary
adjournments,

“ And shall enquire into the history, &c.”—Where the
defendant’s [mortgagee’s] claim is disputed by the plaintiff
[mortgagor], the mere fact, that the plaintift did not bring to the
notice of the Subordinate Judge the provisions of s. 12 and insist
“upon an inquiry theveby directed, did not exonerate the Subordinate
Judge from the responsibility cast upon him by the said provisious
in plain and unmistakable terms, independently of the wishes or acts
of the parties, The words of the section ave that the Court  shall
enquire”; there is no discrotion left to inquire or not where the
qreditor’s claim is disputed. The daty imposed upon the Court in
imperative terms was obviously intended by the Legislature for the
protection of the agriculturists, as & matter of public policy, aud no
Court can neglect it or omit its performance on the ground that the
party, for whose benefit it was created, waived it. Itisnot at the
invitation of any party to a cause that the Court has to perfom that
duty. The Court must act sue moto, and bold an inquiry as directed
by the section, if tho amount of the creditor’s claim is disputed,
.. Where the inquiry is not so made from the commencement of
the transactions between the parties, the decree of the lower Court
will be reversed and the case sent back for an inquiry and for
taking a fresh account mnder ss. 12 and 13

(1) Patlu v. Kars, (1905) 7 Bom. L. R., 688 (Chandavarkar and
Aston, JJ.); Puiaji v. Sadachiv, 1887 P. J. 211 (Sargent, €.J.and
Nanabhai, J.); Appa v, Bupu, 1885 P.J. 255 (Birdwood and Jurdine, JJ.);
Ganesh v. Kashi, 1888 P. J. 132 (Birdwood and Parsons, 3J.),
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In a case where the plaintiff sued, under s, 3 el. w., for money
due on o hond, dated the 8th September 1877, the defendant
thoogh duly summoned, did not appear on the day fixed in the
summons, which was for the final disposal of the suit. The Uourt,
therefore, proceeded with it ecparte. The defendant, being subse-
quently summoned and esamined as & witness under s, 7 of the Acts
almitted the bond sued upon, but pleaded pari-payment of the
plaintiff’s claim. Ile then applied to the Court that his witnesses
should be summoned, and that their evidence be taken in sapport of
Lis allegation. The Subordinate Judge was of opinion that the de-
fendant was not entitled to offer the evidence. On his refersing the
case to the High Court, leld, that it was his duty to sumwmon the
witnesses named by the defendant, as the Courtis bound by s.12 toin-
quire into the werits of a case whenever the amount of the claim is
disputed,  Sections 100, 101 and the like of the Civil Procedure
Code cannot affect t'ie question, in as much as by s. 74 of this Aet,
the Civil Procedure Cede is only to be applied so far as it is con-
sistent with this Act.! Moreover, the point that the Lower Court had
not made the inquiry in the ray given by this section can be taken for
the sivst time in appeal.  The peint arises upon the Act, and the
Judge is Lound to take judicial notice of it3 The D. A, R. Act
makes it the duty of the Conrt to inquire into the history of the past
transactions except under covtain circumstances where the claim is
adwitted. Although, therefure, the plaintiff may not hawve asked the
Sub-Judge to go behind the bond, it was still his strict right to
liave such an inquiry made and we think he was not too late in
insisting on it before the Court of appeal with the view to support-
ing the decres which was in bis favourd

The nature of the inquiry :—The Commission, appointed by
the Bombay Governmeut i 1875 to inquire into the condition of agri-
culturists, thus enumerates the chief frands which are practised ;-

By creditors :—(1) Forging bonds, (2) withholding the eon-
sideration mentioned in the bond, (3) obtaining mew bonds in

(1) Dulichsnd v. Dhoudi, (1381) 5 Bum., 184 (Westropp, C. J, and
Melvill, J.).

(2). Vido remarks of Chondavarkar, J. in Patlu v. Naru; supra

(3) See also 13 All, 304; Putaji v. Sadasliv, 1887 P. J, 211;
(Sargent, C. J. and Nuvabhai, J.),
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* satisfaction of old bonds and of decrees and nevertheless enforcing the
latter, (4) not giving credit for payments, (3) vefusing to explain or
wrongly representing their accounts to dehtors,

By debtors :—(6) Tendering in cvidence false receipts and false
evidence of alleged payment, (7) pleading that bonds are false when
they are really gonuine These poinis will be useful iu the conduct
of the inquiry nnder this section.

Theinquiry isto be made, first, witha view toascertaining whether
there is any defence to the suit on the ground cr fraud, mistake,
accident, vndue influence or otherwise on the ground of coercion,
wisrepresentation, failure or want of consideration, satisfaction and the
like, and secondly, with a view fo taking an account between snch .
parties, Under the section it is not necessary for the defendaut to raise
any such defence; but whether such a defence is raised by the
defondant or by the Court for him, the Court must before allowing it be
satisfied that it is a valid defence according to the law of Uontract and
Lvidence as applied to the particular civcumstances of the case.

A Court inquiring into the history of a case under s, 12 is not
intended lo cko out by mere guesses a history which is defective;
the propar conrse is to start from the point where reasonable certainty
begins.?

From the commencement of the -transaction :—Tle
word fransaction here evidently refers to loan-transactions in
general between a credifor and an agriculturist-debtor.  Many of—
such transactions may be of a very old standing ; for instance the
relation of a creditor and a debtor may be subsisting between two
families for generations together, and the loans advanced during the
interval may not form part of one entive transaction, but may bo so
wany distinct and separate transactions. o in case a litigation were
to arise and reach the Court, what the Court will have to determine
in such cases seems to be, as to when the account of the transaction ot
of which the suif arose was first opened between the parties, or in
other words when the consideration for the liability, on which the

(1). Cited from Preceedings of the Sapreme Legislative Council, Vol.
XVIII, p. 134,
(2). Mahadu v. Rajaram, 1857, P, J. 216 (West and Dirdwood, JJ.).
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claim is based, was wholly or in part first actually paid to the debtor,
wund this will be done, notwithstanding any statement or settlement
of account, or any contract purporting to close previous dealings
and creato a new obligation between the parties, Sawkars would
generally be anxious to give to their transactions with debtors an
appearance which will suit their own interest. We can imagiue a
case of a shrewd creditor putting forth a mau who may advance in
his own pame 8 loan to the debtor whereby the latter would dis.
charge his old debt, and upoa closing the account with the debtor,
the same creditor may open a fresh account [of course after a lapse
of some time] with a fresh advance to the same debtor to satisfy the
intermediate liability to the new creditor, 1In such cases the Court
will, it is submitted, go behind the deed and ascertain the lonafide
and real cash transaction to begin with.

If a distinct conclusion be come to that the consideration money
for a particular bond sued upon was actuslly paid in cash and no
part of it was applied in satisfaction of any previons obligation be-
tween the parties, the transactions wouald be so disconnected from the
previous transaction ‘between the parties, as not to call for any
inquiry into the history of the bond.! This would be in accordance
with the spirit of the remarks made by the Court on the application
of s, 13 in another case®

In a redemption suit if the plaintiff is an agricoltorist the
Court is bound to go behind the mortgage bond and investigate the
prior transactions between the mortgagor and the mortgagee.?

But in a case where the plaintiff, an agricultarist, who had
exocuted in 1876 & mortgage for Rs. 350 under which Rs. 200 only
had been received, induced the defendant to pay Rs. 350 to the
mortgages in satisfaction of his claim, and the latter executed an
assignment of the mortgage to the defendant which the plaintiff signed
held, that this transaction constitoted the commencewent of the
transaction between the plaintiff and defendant, and that in taking
the accounts nnder the D. A, R. Act theiJourt could not go behind it,¢

(1) Gopal v. Yeshwantrao, 1887 P. J. 273 (Sargent, C. J. & Navabhai, J.).
(2) Mabadu v, Rajaram, 1387 P. J. 216.
(3) Amnrchand v. Lakshwan, 1390 P. J. 220:(Dayley and Telang, 43y

(4) Lakehuman v, Marns, 1883 P.J2. 320 (Westand Nanabhai, JJ) H
if the plaintitf had ot been & consenting party, the positi ) Here
would, it scews, have beeu dierent, g party, the position ot the defendang

9
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B0 also where the contract has been made the subject of adjudi-
cation hy the Civil Court, and a decree has been passed, the contract
is thereupon merged in the decree, and s. 13 of this Act furnishes
no warrant for the revision of the decree and opening of the account
between the agriculturist-debtor and his creditors from the com-
mencement of the transaction, since & decree, though based npon a
contract and giving effect to it in a particular way, i yet a very
different thing from the contract! When a matter is referred to
arbitration, and an award is made, the Court will file it without
going into the history and merits of the case,2—of course subject to
the objections (if any) under Civil P. Code, that may be made to the
award. Moreover, having regard to the provisions of s. 13 it is not
competent to a Court to go behind a decree passed in a suit instituted
before the Act came into force and inquire into the history cf trans-
actions seftled by that decree’.

Vide also note to s. 13 under the heading : « In the course of
the transactions.”

“ Transactions between parties:”—Where in a re.
demption suit the plaintiff was an agricultarist, but the defendants
were not agricnltarists, leld that the account between the parties
referred to in 5. 12 must be taken ic be the account between the
plaintiff and the defendants and not between defendants infer s
neither of whom was an agriculturist!

“And the persons through whom they ¢laim”:~Section12

contemplates suits and accounts between persons who were represent-
atives only of those who were parties to the original transagtion.s

“In other cases :"—In suits under this section the debter
may (i) dispute the creditor’s claim or (i7) admit the same. In case (i)

(1) Tatya Vithoji v. Bapn Balaji, (1883) 7 Bom., 330 {West and
Nanabhai, J7.).

(2) Mohan v. Tukaram, (1895) 21 Bom., 63; (Farran, C. J, and
Parsons, J.).

(3) Goverdhan v. Yesu, 1882 P, J. 24 (Kemball and Piubey, JJ.).
Appaji v. Atmaram, 1882 P. J. 125,

(4) Narayan v. Vithal, 1893 P. J. 191 (Candy and Fuiton, JJ.).

(5) Anmaji Waghuji v. Bapnchand Jethi .Ram, (1883) T Bom., 230
{West and Navabhai, JJ.) ; sce the case noted under &. 2,
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the Court shall examine the parties unless it deems it unnecessary to
do 50 and shall énguire into the listory and merits of the case. In
case (i) the Uoart is nevertbeless bound to inguire, unless it believes
the admission to be true and made by the debtor with a full
knowledge of his legal rights as against the creditor. In cases where
the dektor is an illiterate person and is not represented by a pleader
the Court wonld geuerally examine him to ascertain whether the ad-
mission made by hiw isas reqaired by this section. Mauy nice questions
would arize where (a) there are several defendants, seme of whom
are agricnltusists, while others are not, or () where some of the de-
fendants [all of them being agriculturists] admit the plaintiffs’s claim
but the others dispute it. In the former case, it is clear that if an agri-
culturist-defendant does not admit plaintiff's claim, an inquiry will
be made under this section. Baut if the agriculturist detendant were
to aduzit the claim, while the other defendaats who are not agri-
culturist were to dispute the same, it is submitted that there is room
in the wording of the section to support the conclusion that the
Court will be bound nevertheless to inquive, In the latter case,
an inguiry is indced essential,

Burden of proof asto payment of consideration :—
Although proviso 1 of s. 92 and s. 102 of the Evidence
Act which correspond with ¢l. 1 of s. 9 of Reg. V. of 1827
have not been similarly repealed, the intention of the Legislatare
in enacting this Act, cleatly was to relieve de deltor of the
necessity of proving failure of consideration, although admitted
in the bond on which he is sued, and the execution of which he
admiis?  Therefore in a suit on a bond against an agricolturist, if
the defendant admits execution, the onusis not on him of proving
that he had not received full consideration. But the claim being
disputed, it is incumbent on the judge to inquire into the history
and merits of the case in the manner prescribed by sections 12
and 133 ,

————

(1) Clause 1 of 8. 9 of Regulation V of 1827 runs thug;—~% Written
acknuwledgments of debt in any shape shall not be held conclusive in a Coury
of law as 10 the amount, if the defcndant shows that a full cousideration has
pot been received,” This clause has been repealed by s. 12 of this Act,

(2) Maloji v, Vitbu, (188%) 9 Bom,, 520. (Sargent, C. J.& Birdwood, J.),

(%) Pandav. Ganesh, 1685 P. J, 228, (Birdwood end Jardive, JJ.),
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Admission by agriculturist :—Sections 12 and 13
imperatively require the Courts to investigate the history of
all transactions with agriculturist-deblors without regard to any
admissions made by such deblors, save in very esceptional cases
and for reasons to be recorded by the Court in writing. Therefore,
where an agricalturist mortgagor sued for an account and for
reJemption, admitting in the plaint that the land had been
mortgaged to secure the payment of three sums advanced at different
times, it was feld that the Conrt was bound to inguire not only into
the amount, but also as to the nature of the obligation, that it was
not right for the Court to accept as a charge on the land an item not
proved to have been advanced on the security thereof.!

In a case the Subordinate Judge in taking evidence did not
deal with the admission of the defendant in his wriiten statement
as to the receipt of a certain amoant. In the District Court, the point
was taken that the acccunts were not properly taken; but the
District Judge wrote, “ plaintiff now wants to rely on defendants’
admission. This is abandoning his own case, and he cannot do this
and rest his own case on defendants’ admission without amending
the plaint. And the defendants have not admitted receipt of cash,”
&e. Held, that this was not an examination of accounts taken under
the D. A. R. Act, and not an adjndicatiou on the evidence and the
pleadings of the parties, no reasons being given for the opinion that
defendants had not admitted receipt of cash?

Arbitration :—The section does not affect the rights of the
parties to refer any matter to arbitration. And when a matter is
referred to arbitration and an award is made the Court will file it
without geing into the history and merits of the case?

Mode of taking account.
Scope of section 13 :—Section 13 principally aims at (1)
disallowing compound iaterest, (2) setting off profits, service,

and other advantages, (3) opening up of settled account, (4)
and introducing the rale of Damdupat.

(1). Bhan v. Antaji, 1884 P. J. 77. (Kemball and Birdwood, JJ.).
(2) Krishosji v. Sambha, 1892 P. J. 280 (Bayley and Candy, JJ.).
(3) Moban v, Tukaram, (1895) 21 Bom., 63. eited under 8. 47 and 5. 12
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() Disallowing compound interest +==The Court is not
bound in sll cases to award even simple interest. Generally
the Court would allow simple interest unler this section, (i) when
it is provided for tnder the contract, (i) when the parties are in
law or equity entitled to claim it. It is in the discretion of the Court
to regulate the rate of interest under s. 71 Al

Although the Court can go behind & given settlement of
account, it will not do so when the settlement is in the form of an
award passed by an arbitrator or of & decreo passed by a Court
determining the rights and liabilities of the parties; and interest may
bogin to run on the amount so determined in the award or decrees
comprising of principal and interest to which the creditor will be
considered as entitled; thus practically compound interest on the
original principal may be obtained by the creditor.

(1) Setting off profits &c.:—Under this Section a
usufructuary mortgagee otherwise entitled to retain the profits of the
mortgaged property without account in lien of interest, will have
to account for the profits obtained by him, The rights and liabili-
ties of the mortgagee in possession are determined by ss. 72 and 76
of the T, P. Act; bat where the provisions of that Aect are in-
consistent with thoso of this Act, the provisions of the latter are
saved by s. 2, cl (a) of the former Act? It has been leld in
someo cases [which have, of course, nothing to do with D, A. R. Aet]
that & mortgages, who, instead of letting the land to ryots and
realizing the rent in the ordinary way, cultivates it himself, is not
responsible fur the whole of the profits arising to him by farming
the land but only such profits as he would have realized had Le let it
{o a tenant?

The word profits in ¢l (f) of s 13, must mean net profits.*
It would be very much easy to determine the profits arising from
laud, bat it would be very difficalt to put any money.value upon
services and other advantiges reccived by the creditor in the conrse
of a transaction under consideration. Generally, a ereditor holds a
sort of saperiority over his debtor who is always at the beck and

(1) Read the note on interest under that Section,

(2) Bhagavan ¢, Ganv, 23 Bown., 644, (1 Bum, L.R,, 136), per Rauade, .
(3) Raghounath v. Gireadisni, 7 W. R, 244,

(4) Bavurao v, VisLnu, 1835 P, J. 31.
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call of his Saukar—anxions to please him by offering his services
to him, And it is evident that these services and like advantages
are to be given credit to in money-value when adjusting the
acconnts under this section, although this might not be in con-
templation of the parties when the services were rendered or the
advantages received. The ascertaining of the money-value of such
a vague thing as advantages of every description must necessarily
be atbitrary only. And it is good that the Legislature, while
repealing s. 13, sanctions the Court to take the aid of arbitrators in
the determination of such matters under this section.

Clauses (e) and (f)—of the section provide how the account
of interest is to be made up and clause (g) tells us how the
amount dne at the date of instituting the suit is to be ascer-
tained.! Each payment by way of profits or otherwise must be sot
off in the first place against interest due on the debt at the date of
payment and the balance only, if any, against the principal then
due?

Accounts after suit :—Accounts should not be taken npto
a date subsequent to the institution of the suit.?

Account not to be taken on assumption :—The judge
is nob justified in assuming without evidence that one half of the
sam stipulated in the final bond as representing old books
constituted the original advance and one half isterest thereon.t
In a redemption suit under this Act, the Court should, in taking
an account, form itz own opinion on the subject. As the law
stands, a mere guess as to the sum of ‘money actually advanced
cannot be made in favour either of one side or the others

Where plaintiff sued an agriculturist on a bond, Aeld, that there
was no principal which enabled a Court to determine how much was

(1) Ramnchandra v. Tukaram, 1885 P. J. 142 (Sargent, C. J,, and
Nanabhai, J.),

(2) Ramchandra v. Hari, 1884 P. J. 89 (Sargent, C. J. and Nanabhai,J,).

(3) Apa v. Gopal, 1839 P, J. 157 (Sargent, C. J. and Candy, J.).

(4) Vithal v. Mahadajee, 1888, P. J. 7L (Birdwood and Parsons, JJ.).

(5) Dhondi v. Lakshman, (1894) 19 Bon., 553 (Bayley, Ag. C, J. and
Fulton, J.); Mahadu v. Rajaram, 1857 P, J. 216 considered ; Maloji v. Vithu,
(1883) 9 Bom., 520, referred to,
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principal and how much interest; that there was no presumption
that half was principal and,half interest, though from the existence
of the rule of Damdupat it may be inferred that the creditor would
not Lave allowed interest to accumulate in excess of the principal
sum before requiring a fresh bond from the debtor ;! that in such
cases the Judge must draw his own inference after exhausting all
particalar means of inquiry. If possible, it (Court) will ascertiin
the date approsimately when the transactions giving rise to the bond
sued upon began, and from the course of the later dealings betweea
the parties may infer the character of the earlier. It will draw all
proper presumptions from the non-production of the books of ac-
counts by the defendant, whom the Act seems to contemplate as the
primary source from whom inquiry is to be made (Chap. IX). Dut
when by roason of the antiquity of the transaction or other causes no
presumption can legitimately be drawn against the defendant we are
inclined to think thut the Subordinate Judge cannot act upon the
ruling in Krishnaji v. Yeslvantrao;® but we cannot Jay it down as a
rule binding upon him.? He will of course bear in n.ind the pro-
visiuns of s 13 cl. (d) in applying that ruling.™

Annual rests :—It is olligatery upon the Cowt to take
accounts directed by the D. A, R. Aect, which requires annual
rests ;5 and this not belng done, the decree was reversed and the
case sent back to the Lower Court to take accounts accoding to
the Act.® )

“.In the course of the transaction” :—When a mortgagee
opens up his account in the nawe of his mortgagor, he generally
takes care simultaneously to open several khatas in the name
of his debtor; and eventually so many relations ave created.
For instance, the relation of mortgagor and mortgagee originates
with the deel itself to which may also be added another relationship

(1) Mahada v. Rajaram, 1887, P. J, 216, referred to.

(2) 1887 P.J. 214 1t is submitted this reference should rather bo to .
P, J. 216, cited ante.

(3) ¥ee Dhondee v. Lakshwan, 19 Bom,, 553,

(4) Gauesh v. Hari, 1895 P. J. 373, (Farcan, C. J. aud Parsons, J D

(5)  The section itsclf says nothing of anuual rests ; see el, (e) of the
section.

(6) Haumant Ramchandra v, Babaji, (1891) 16 Bom., 172, (Sergeut,
0. J. aud Candy, J.).
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by the mortgagee subsequently taking a bond for the balance of
interest on the mortgage. So also a relation of landlord and tenant
may arise [insome cases] if the mortgagee leases the mortgaged
property to the mortgagor. With so many transactions in hand, the
mortgagee may without contest get decrees in respect of the
amounts due under the lease and interest-bond, the debtor all along
belioving that his payments must have been credited to the
mortgage-account. And thus when after a long interval a svit is
brought upon the mortgage, the plea of satisfaction is raised for the
first time. In making an inquiry and taking accounts in such a
suit it becomes very difficult to ascortain the actual payments to the
mortgagee. Indeed in taking accounts in respect of the mortgage
all the above transactions will have to be taken into consideration,
so that a proper conclusion may bo reached.

Where, however, pérties bave entored into several distinct
transactions, payments or even overpayments made by the debtor in
one transaction will not be given credit to in the other transaction.
What the Court has generally to see is whether the transactions are
really distinct or whether they are so made to defraud the debtor.
So in taking accounts under the Act, of mortgages, between the
same parties, which are essentially distingt contracts, as when the
interest in one is to be paid ont of the profits, while in the other it
is to be paid in cash, and the amount is payable in 5 years in one
case and in 4 years in the other, as soon as the prior bond is fonnd
to be paid off out of the profits, it would not be necessary to take
farther acconnts, under the Act, of that bond; but the account of the
subsequent kond must start fresh from its date, so that the latter
cannot be held to be liquidated either wholly or in part by profits
lawfully received prior to its date. To hold so would be to oblige
the mortgagee to refund money which had rightly come into his
bands under the former contract.!

A lent B Rs. 150 for which B gave him a bond, dated 6th
July, 1872, Of this loan Rs, 100 were advanced on the mortgage
of eertain iand, and the bond contained the terms of the mortgage,
one of which was that the profits of the land were to be taken by

(1) Vishun Keshav v. Satwaji Tulsji, 1807, P. d. 87, following Janoji v.
Janoji, (1682), 7 Bom., 185.
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the mortgagee in lien of interest on the fs. 100. The remaining
Rs. 50 of the luan ansecared by the bond were made repayable with
compound interest at Re. 1-8-0 per cont. per mensem. The bond
farther provided that the mortgage shonld not be redeersed until
the Jatter sum of Ra. 50 with interest should be paid off. B sued
for redemption of the mortgage. The first Court found that the
mortgage had been paid off, and ordered redemption on the plaintif
paying Rs. 50 with interest, which under the rule of ddmdupat
increaged the amount to Rs. 100, The plaintiff applied to the
Special Judge for review on the ground that he had already paid
the Rs. 50. The Special Judge did not review the case on that
ground, bat aciiag under the power given him by sections 53 and
54 of this Act varied the deorse by ordering redemption on
peyment of Rs. 50 only, holding that as the mortgage had been
long sinee paid ont of profits, the balance of such profits should be
applied to payment of the interest due on the Rs, 50, On appeal
to the High Court, held, that the Coarts while iuguiring into the
merits of a case unler section 12 of this Act had anthority under
fection 13 to trewt the original advance of Rs. 100 and Rs. 50 as a
single transaction and to set aside tha agreement of the parties to
treat fart of the Joun as a mortgage-loan and part a3 an unsecured
loan, and to deal with the whole caso [as in substance it wus) as
an advance on a mortgage.! -

L mortgrged certain lands to D in the year 1847 for Rs. 150
oarrying interest at 27 per cont. and M became surity for him, ¢
was agrood thet if L did not puy the money when demauded by D
M shoull puy it, anl having thus redeomed the land, take possession
of it. In 1876, the wortgrges having dewanded the money, M
poid him Rs. 4J0, that were founl due and took pussession of the
land, lu asait bronght by L against M for redemption, it was
argued on behalf of L that, as M was an agricaltarist, accounts should
be taken from tho date «f the mortgage, under s. 13 of the Act and
that if only 12 p. ¢. interest was allowed less thau Rs. 400 would be
found due on the mortgage in 1876, that of the Ra 400, only
Rs. 150 represonted the principal mouey and the rest, sccomulation
of interest; that no iuterest should be allowed on the latter. That

1, Balkiishus v. Mshadev, (1896) 22 Bom., 5.0, (arraus, G, J., and
Hosking, J.).

w
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as M subrogated into the rights of the creditor and there was no pro-
vision in the deed for making rests, and as nothing was agreed
about interest between plaintiff and defendant, under Regulation V
of 1827, 5. 15, profits should be set off against the interest and that
there shonld be no foreclosure clause in the decree. Held, that M
was not a fransferee of the mortgagee, that the transaction between
L and M, within the contemplation of 5. 12 and under which M
claims to hold the land, arises out of the implied agreement at the
time of the mortgage, that L would indemnify M for whatever sum
he might have to pay as surity; that the property, therefore, re-
mained with M as a security for the entire sum of Rs. 400 and inter-
est; that Regulation Vof 1827 was not applicable to a case of
principal and surity. '

Calculation of interest? :—Where a mortgage-deed provided
for the repayment of the principal amount, Rs. 100 and
interest thereon at 2 per cent. per meusem, within 4 months, and
contained the following provision : ¢« You (the mortgagee) are to
pay the Government assessment and local-fund-cess for the said
piece of land and to receive the income thereof. And should any
rent be received in respect of the wuda the same is to be received
by you as profit and you are to receive the income of the said piece
of land in leu of the government assessment;” [Held, that there
was nothing in the mortgage-deed which led clearly to the con-
clusion that the mortgages, was to receive for his own benefit more or
less than the principal sum and interest at 2 per cent. per mensew,
four months from the dafe of the bond; nor was there any stipula-
tion expressed or implied that the account between the mortgagor
and mortgages should not be taken in the ordinary manuer and,
therefore, s. 13, cl. 2 of the D. A. R. Act applied. Independently
of this Aet, it would not be imperative on the Court, taking the
account, to give interest on such bond at the rate of 2 per cent. per
mensem, for more than 4 months from the date of the bond.
Should the Court think that rate too high, it might, if the principal
mouey remained unpaid after four months, direct the payment of
such lower rate of interest for the period subsequent to the 4 months
as might be just, and which would usually be the Court rate?

(1) Lasshman v, Malhar, 1886, P. J. 191 (Satgeot, C.J. & Birdwood, J.).

{2) Recd note on lnterest under 8. 71 A. post. ’

(8) Kashinath v. Ambaji, 1851 P.J, 74, (Westropp, C.J.and Napa-
bhai, J.). Read the note on interest umier s 71 A.
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Agriculturist mortgagor not entitled to a refund :—
The plaintiff, an agricalturist, sued (as mortgagor) for account
and redemption of the mortgaged property under the D. A. R,
Act ; the defendant pleaded that, hy the terms of the mortgage
bond he was not bound to account, and that s, 12 of the Act
did not apply. The Subordinate Judge overruled the objection, and
on taking account, found a balance due from the defendant to the
plaintiff. He accordingly, made a decree in favonr of the plaintiff
for the land and the amount. Tbe District Judge confirmed the
decree of the first Court.  Held that the decree of the lower Court
must be vatied by omitting the direction ordering the defendant to
pay the balance to the plaintiff. In a suit for account and re-
dewption, if the mortgagee, on taking the accounts, is fonnd to have
Leen overpaid, the general practice is to order the payment by him
of the balunce due to the mortgagor with interest from the date of
the institution of the suit. The application of the above rule, how-
ever, in redemption-suits institated under this Act, in cases where
the terms of the mortgage contract between the parties are set
aside for the purposs of taking the account under the provisions of
§ 13 of the Act, would not only lead to the rederption of the
wortgaged property contrary to the terms and conditions of the
contract, but would, in many cases oblige the mortgagee to refund
the money which rightly came into his hands under the contract.
There is no express provision in the Statute either directing or en-
abling this to be done ; and remembering that the Act engroaches on
existing legal rights it should on legal principal, not be construed
to extend beyond the particular object which the Legislature had in
view in passing the Act, That object as expressedin the preamble
is effected when the sgriculturist is enabled to discharge his debt
and recover his laud on far casier terms than those which he has
contracted for, and it would be going beyond that object, if the Act
were construed to entitle him also to a refund of money which had
already properly come into the mortgagee's hands under the con-
tract!

(1). Janoji v, Janoji, (1883) 7 Bom., 185. (Sargent, C. J. snd Navabhai,
J.), followed in ksmehandra Baba Sathe v. Janardan Apaji, (1889) 14 Bom.,
19 (Sargent, C. J.acd Nsnabhai, J.), Vishno Keshav v, Satwaji Tulaji,
1597 P. J. 87, (Parron- snd Tyabji, JJ.).
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Iu another case where, by two separate mortgages certain lands
were mortgaged in 1830 by the plaintifi’s father to the defendant.
In 1882 the plaintiff as an agricaltrist brought the presont suit for
redemption of the lands comprised in both wortgages. JHeld, that
separate account of the two mortgages should be taken., The
mortgages wers distinet transactions relating to different lands, and
section 13 contains no words enabling the Court to treat them as one,
The fact of their being included iu the same suit could not affect the
question. In taking the accounts of the above mortgages thore wasa
sum of Rs. 5075-13-2 dus to the plaintiff.mortgagor by the defendant-
mortgagee, and, on the other mortgage, a sum of Rs. 3774-2-7 due
to the defendant mortgagee by the piaintiff mortgagor. The plaintiff.
mortgagor contended that,although by the ruling in Junoji v. Jangjil
he could not compel payment of the Rs.5075-12-2 due to him
on the one mortgage, he was entitled to have so much of it
as might be necessary to set off against the Rs. 3774-2.7 still
due by him on the other mortgage. Held, that on the
autority of Janyji v. Jangji, the plaintiff had no legal claim
to the Rs, 5075-13-2, and, that being so, the existence of the balance
in his favour on account of one mortgage could not be treated as
extinguishing the claim of the defendant to the Rs, 3774-27 due
on the other mortgage. The plaintiff as an agriculturist-wortgagor
was enabled tn free his land from both the mortgages on the favour-
able terms provided by the D. A. R. Act, bui was precluded from
compelling the mortgagee-defondant to refund what the latter had
personally acquired under the terms of his contract of mortgaget

When suit for account is the proper remedy :—The
plaintiff sued an agricaltarist on a bond to secure the payment of the
price of grain and the interest due on a mortgage bond given to secare
an old debt. Held, that having regard to ss. 12 to 14, the suit was
not sustainable as bronght, bat that the plaintiff should be allowsd
to amend his plaint by seeking an account of what was due on bis
mortgage, and for such relief by way of foreclosure or sale as he
might to entilled to3

(1) Ramcbandra Baba Sathe v. Janardhan Apaji, (1889) 14 Bom.
19. (Sargent, C. J, and Nanabhai, J.).

(2) Dipchand v. Kashi, 1881, P. J., 116, (Westropp, C. J. and
Finhey, J.).
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14. (Interest to be allowed.)—Repealed by
Act VI of 1895, 5. 3. :

Old Law.

The repealad section 14 was ;e
Tuterest to be allowed —The interest to be awarded in taking an account
according to tha rales set farthin s, 13 shall bo—
(@) The rate, if any, agreed upon between the parties, or the
persons (if any) through whom they claim, unless such rate is
deemed by the Court to be unreasonable ; or

(b) £ such rate is d-emed by the Court unreasonahle or if no rate
was agreed upon, or, when any agreement between the parties,
or the persons (if any) through whom they clain, to set off
profit without an aceount in liew of interest has been set aside
by the Court, such rate as the Court deems reasunable,

N. B.~These provisions have been practically reproduced by
the sume Amending Act { Vlof 1895)ins. TLA of this Act.

15. (Reference to arbitration in certain
cases.)—Repealed by Act VI of 1895, s. 3.

Old Law.

The repealed section 15 was: —

Reforence to arbitration in certain cases:—Instead of inguir-
ing into the history and the merits of & case under 5, 12, or if,
upon 80 enquiring, the Court is unable to eatisy itself as to the
amount which should be allowed on account of priacipal or
interest, or buth, the Court inay of its own motion, direct that
such amount be ascertained by arbitration,

1f the partios are willing to nominate arbitrators, the arbitiators
shall be nominated by them in such manner as way be agreed
upon between them.

1f the parties are unwilling to nowinate arbitrators, or can not
agree ia respect of such nomination, ths Court shall appoiut
auy, three persons it thinks fit.

Provided that, if all the partics reside in the same village, town, or
city, sad, in the opinion of the Court, three fit persvns can Le
found among the residents of such village, towu, or city, it
shall appoint residents of such village, town, or city.

The provisions of esctions 508 to 522 (both inclusive) of the Code
of Civil Proccdure suall apply to every raference to  arbitration
uader this scction,
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Commentary.

Case under the repealed section :—Where a suit is
brought upon a bond the execution of which is admitted by the
defendant, no strict rule can be laid down, as to the party upon whom
the burden of proof rests. If the ‘parties adduce no evidence, the
Conrt must be content with the evidence of the parties themselves, and
endeavour, in the language of 5. 15 of the Act, to * sutisfy itself.”
If it cannot satisfy itself as to the amount which should be allowed
on account of principal or interest, or both, it may, under that
section, direct, of its own motion, that such amount be ascertained
by arbitration.!

The right of parties to refer to arbitration is saved by s. 12, last
para.  See, alsos. 13 ol. (f). .

[a] 15A. Mortgagor entitled to decree for
redemption though time fixed by mortgage has
not arrived or debt has not been paid :—In a suit
of the description mentioned in section 3, clause (2),
the Court shall not refuse to pass a decree for re-
demption merely on the ground that the time fixed for
the payment of the principal of the mortgage-money
has not arrived, or on the ground that the mortgage debt
has not been completely discharged, or on both.

Commentary.

The object of the Section :—The provision that redemption
suits are not to be dismissed as premature merely becauso the time
for redemption as fixed by the mortgage has not arrived, appears
essential, in order to give full effect (o the provisions of ss. 12 to 14
of this Act, which empower the Courts to set aside the terms of the
agreement between a8 mortgagor and mortgagee and declare the
mortgage debt paid off whenever the mortgages has received the
amount of his advance with reasonable interest thereon.?

[2] 8. 15 A. was inserted by Act XXII of 1882, 5. 6,

(1) Maloji Santaji v. Vitha Hari, (1885) 9 Bom., 520 (Sargent, C. J. and

Birdwood, J.) see also Dhondi v. Lakshman, (1394) 19 Bom., 553 (Bayley,
Ag. C.J. snd Fulton, J.).

(2) Statement of Objects and Reasons ; (Amending Act XXII of 1852.)
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The usual contentions—ina redemptionsnit particularly
on a mortgage by conditional sale, are (1) thatthe deed sued upon is
really a deed of sale with a condition of repurchase attached to it and
(2) that the suit is premature it being agreed between the parties
that the mortgage is not to be redeemed within a certain term.
How far these contentions will he upheld will be clear from the
following cases.

Construcion of the document :—Ln a case in consideration
of & debt due by the pluintiff to the defondant, the latter was to take
possessisn of certain land for teu years and appropriate the income
thereof in liquidation of the debt, and that after the expiry of
the said period the right, to the land was to cease; the deed was
Aheaded “mortgage-deed with possession regarding land.” Before the
espiration of the ten years the plaintiff brought this sait for
redemption and possession, alleging the transaction to be a mortgags.
I, that it was a morkzaze and that the plaintiff was entitied to
redecin even before the espiration of the mortgage term of ten
vears, On the point of construction the High Court remarked i
«The case must therefore be decided on a considoration of the docu-
ments themselves with such extrinsic evilencs of surrounding
circumstanges as may bs required to show in what manner the
Janguage of the document is related to existing facts. . . 1tis difficult
to believe, when the parties deliberately designatad the transaction as
a wortgage, they did not believe themselves to be clothed with all the
rights and remedies incidental theroto. When the terms are as
clear as they are in this case, it seems a wanton exercise of ingenuity
to wrest the terms of a contract from its tras construction to ouse to
which the parties never intended to apply.”

Time fixed immaterial :—Under this section a decree for
redemption can be passed even though the time fised for the re-
pavmeut of tha principal of the mortgage money has not arrived.s

Under this Act an agricalturist morrgagor may sue for account
awl possession of mortgaged property Lefore the time fixed in the
wortgage-iead for the payment of the mortgage-delt, oa the ground

(1) Tukaram v, Rawchaudra, (1901) 26 Bone., 252 F, B. (Jeokins, C, J,
and Fulton, Crawe aud Chandavarker, JJ.). Tlui point is considored at lougth
at ppedl-d ante.

(2) Mdapa v. Shamji Naig, 1897 P. J, 49 (Pmons and Ranade, JJ.).
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that the debt bhas been satisfied. Any agreement between the
parties by which the mortgagor is compelled to remain in the
morigagees debt for & definite period pro tanto frustrates the object
which the Legislature had in view. It would be straining the
language of the Act to hold thai the time fixed for payment is an
agreement determining the manner of taking the account vnder
8 13, The rule of law that the right to redeem is co-extensive
with the right fo foreclosure and consequently postponed until the
time ftxed for the payment of mortgage debt, does not apply to cases
falling under this Act.!

Decree for possession before debt is paid off:~The Court
bas a power to place the mortgagor suing for redemjtion in pos
session of the mortgaged property before the debt is paid ff. The
words decree for vedemption wust be construed as meusning a decres
awarding possession to the mortgagor, for otherwise, the provision
would be unnecessary and measingless.?

Effect of an agreement in variance with this section 1~
An agreement between mortgagor and mortgagee to theeffect that the
Tatter should hold the land for 20 years in satisfaction of the
mortgage-debt, offends against the spirit of this section by virtually
providing for principal and interest not being paid off for 20 years,
and thetefore it should be disregarded and the amount due on
the mortgage dotermined under s. 133

Thos in acase where in December 1870, A, an agriculturist,
mortgaged his land to B for Rs. 600. Twenty years, usufract of the
Yand was to extinguish the mortgage. In 1883 there was a further
charge in favour of B of Rs, 90. While in possession B had to spend
Rs. 225 for repairs, &¢It was verbally agreed in Augnst 1890 that
8 more years usufruct was to be enjoyed in consideration of the said
Rs. 225, In 1892 A sued to redeem the mortgage of 1883 and to
recover possession, a8 the debt was already paid off, Ileld, that the
debt of Rs. 225 was a mortgage-debt by virtne of the mortgage of
1870, that the term of § years should be disregarded and that an

(1) Babaji v. Vithu, (1£82) 6 Bem. 724 (Bargent, C.J. and Kemlall, J.).
(2) Kieandas v. Muktabai, 1888 P. J. 287 (Birdwccd and Parecna, JJ.).

© (8)Mabifatrao v, Gambirmal, 1886 P. J., 141 (Sargent, C. J, and
Birdwood, J.).



Chapter IIT, s. 15A. Time fixed immaterial, 81

acconnt of the mortgage for Rs. 223 shoald be taken, if A is willing
to amead his plaint, and should be asked to redeom that as we!l as the
mortuage of 1883 ; and thut tha profits after satisfying 1be dubt of
Rs. 225 should be applied ia reduction of the debt of Rs. 90.1

But where a mortzagee has teen placed in possession in
puvsuanes of an agreement babween the parties which is filed, under
8. 44 or in terms of whick an award has been filed, or where he is so
placed in prssession by the Uourt under the provision of this Act,
evidently (he mortgagor will not be eatitled to redeem within the
time during which tue mortgagee i3 to to remain in possession
uniler the new arrungement®

But in a cas where in 1888 one Dhendi and bis eldest son
Bala martgaged certain ancestral property for Lis. 1,500. In 1890
Dhoudi alone came to an arrangement with the mortgagee by which
it was agreed that the mortzages should enjoy the income of the
mortzaged property till 1900 A.D. in full satisfaction of the
mortgage-debt. This agreement was filed in Court under section 44
of this Act on 4th April, 1891, when it took effict as a decree. In
execution of this decree the maortgages sought to attach the property
mortgaged, Dhondi baving died ia the meantime, his sons objecied
to th attachment on the ground that the docree was franduleat and
collusive. But this ohjection was disallowed by the Court, and the
praperty was attached. Thereupon Dhondi's sons filed a sait for
vedemiption of the mostgage of 18838, Defendant pleaded that the
wortgage was merged in the agreement of 1590, and that the
plaiciifis bad no right to redeem. Held, that the agreement was
not binding upon the plaintiffs. By the agreenent the right to
redeem the mortgage before its fised period vader the provisivns of
sectivn L3A of this Act ceased and the right to the surplus prefits in
the hands of the mortgagee over and aboie the mortgage-debt was
also lost, without eny countervailing advantage or benefit. Such
an agreowent by a Hinda father is not binding on his sons in

(1) Bubaji v. Maviraw, 1804 P.J. 37 (Ssrgeat, C.J. and Candy, J.),
Mahipatrao v. Gambicmal, 1886 P, J, 141, followed,

(2) Ramchaodra v. Koudsji, (1895) 22 Bom., 221; (Farran, C, J, and
Toltou, J.)

u
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respect of ancestral property. It amounts, pro tanto to an alienation,
by him, of the ancestral estate without consideration. Ifeld, also,
that as the agreement was not binding upon the plaintiffs, tho
decree against their father based upon the agroement was also not
hinding upon them.!

Also ina case where 8. mortgaged a field and a house to A,
the mortgage-deed stipulated that on S% failure to pay principal
and interest due ab a specified time, A was to take posscssion,
Upon defanlt, A obtained a decree directing recovery of a certain
sum as principal and interest found due upto that date andin
default of S to pay the same, to recover possession. A entered
into possession under the decree, S having brought subsequently a
redemnption suit, feld, that the decree did not change the relation-
ship of mortgagor and mortgagee between the parties as there was
no gahan lakan clause in the mortgage axd A Ead sued for possession
and not for foreclosure, Ileld, also, that the account taken in the
suit could not be disturbed but that in other respects the rights of
the parties were not affected by the decree. The account should be
taken from the date of the first decree according to sections 13 and
14, of the D. A. R. Act?

[2] 15AA. Power of Court to name some
future date for payment by the mortgagor :—
So faras it may be consistent with the provisions of this
Act, every decree for redemption or foreclosure of any
mortgage, and every decree or order for the sale of any
mortgaged property made at the instance of a mortgagee
thereof, shall name such future day, not being less than
six months after the date of such decree, as the Court
may think reasonable for the payment by the mortgagor
of the money payable under the decree, and fo such
foreclosure shall be made absolute nor shall any such
sale take place before thé day so named.

v

(1) Bala v. Balaji, (1897) 22 Bom., 825 (Farran, C. J., aod Candy, J.).
{2) Dattatraya v. Anaji, 1886, P. J. 337 (8argent, C. J. & Birdwood, J.).
(3) S 1584 was added by Act VI of 1805, & 8.
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Commentary.

1 a case! doecided before this section was introduced it was held,
that when a decree ordered paymeutof the entire debt found due to
be made within a fixed period, there was nothing in the D. A, R. Act
which could justify the omission of the ordinary direction for fore-
closure in default of pavwent. 1t was observed :—%The Act only
provides for the account between the mortgagor and mortgagee in
redemption suits being taken in a particular manuer, but is silent a3
to the force of the decree beyond allowing the judge to direct
pavment by instalments.” The decreo for foreclosere or sale will
bave to be drawn in accordance with ss. 86 and 83 of the T. P. Act,
except when the advantages under s. 15B and the like are to be
given therein, And in avother case it was held that in a redemption.
suit by an agricultarist mortgagor, the only decree which could be
made, in the absence of any special provision in the Act, was the
ordinary decree for pavment of the whole amount,® witlin 6 months
or, in defanlt, for foreclosare.

Where B obtained a decree on 215t Jaly 1852 in redemption-
suit directing him to pay a certain sum to the mortgagee within one
vear or the mortgage to be foreclosed. Before the year expired,
B applied for an order to be allowed to pay the redemption-money by
instalwents under the D. A. I, Act, which was granted. On appeal
that order was reversel and the judgment concluded as follows : —
“The original decree must stand, and the defendants sre to be
allowed to apply at occe for pavment of the sum originally decreed;
il not paid at cnce, the mortgage is to be foreclosed.” B having not
paid il the 15th January 1884, the mortgagee preseuted a
darkhast for foreclosure on that date, when B paid the redemption-
money, Il that the effect of the order above quoted was to
postpone foreclosure until there had beea default of paywent on
demand, and as there bad been no demand and defauit, before the
nortgagee prosented his darblast on 13th January 1884, the
pavment by B then was not too Iate.t

(1) Abaji v. Gann, 1889 P.J. (Sargent, C. J. and Candy,J.). Laksh-
wian v. Malhar, 1336 P, J. 109,

(2} 8. 15B was not enacted wlien this case was decided,

(4) Shavkarpa v. Danspa, (1381) 3 Bom., &4 (Westropp, C. J, and
Melvill, Jo,

{4) Dabajee v. Lakslman,1%87, 2. J, #3 (Ssrgent, C. J, & Navabhai, J.).
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[*] 15B. Power to order payment by in-
stalments in case of decree for redemption, fore-

closure or sale :—(1) The Court may in its discretion
in passing a decree for redemption, foreclosure or sale
in any suit of the descriptions mentioned in section 3,
clause (y) or clause (z), or in the course of any proceed-
ings under a decree for redemption, foreclosure or sale
passed in any such suit, whether before or after this
Act comes into force, direct that any amount payable
by the mortgagor under that decree shall be payable in
such instalments, on such dates and on such terms as
to the payment of interest, and where the mortgagee
is in possession, as to the appropriation of the profits
and accounting therefor, as it thinks fit,

(2) If a sum payable under any such direction is
not paid when due, the Court shall, except for ressons
to be recorded by it in writing, instead of making an
order for the sale of the entire property mortgaged or
for foreclosure, order the sale of such portion only of the
property as it may think necessary for the realisation
of that sum.

[t] (3) Power to continue the mortgagee in
possession :—In passing a decree for redemption or
foreclosure in any such suit as aforesaid, the Court may
direct that the amount payable by the mortgagor shall
be discharged by continuing the mortgagee in possesion
for such further period as will enable him to recover his
principal with reasonable interest, and that on the
expiry of such period the property mortgaged shall be
restored to the mortgagor,

[a] Thix section was insert:d by Act XXII of 1582, 5. 6,
{b] Sub-section (3) was added by Act VI of 1885, 8. 9.
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[*] (4) When the amount payable to a mortgagee
in possession has been determined in any such suit as
aforesaid, the Court may in its discretion, instead of
making an order for payment thereof, direct that the
mortgagee be continued in possession for such period
[to be specified by the Court] as will in the opinion of
the Court be sufficient to enable him to recover from
the profits the amount payable by the mortgagor to-
gether withreasonable interest, and that on the expiry
of such period the property mortgaged shall be restored
to the mortgagor.

Commentary.

The scope of the section :—The amendment made by the
introduction of the new section 158 merely extends to decrees in
mortgage-suis the rule of sections 17 and 20 of the Act empowering
the Court to direct that the amount of the decree shall be paid by
iustalments. 1f it is allowable to empower a Court to give snch
a directicn in regard to an unsecured claim, it seewss to be a fortiori
allowable in the case of a secured claim.!

By foree of this section the Court may, instead of
directing that the amouwt found due on the account be paid in one
sum, direct it to be paid in justalments and the section moreover,
says tiat in such a case, when an iostalment isnot paid, only so
wuch of the property as may be necessary to pay the iustalment in
arrear should be sold, and uot what would be necessary to pay the
whole debt.

'y sub section (3) of this section, if the mortgagee be in pos-
session und the ussession bo a beuefivial one the redemption may be
effected, without any sale sud without any necessity fur ibe debtor
peying any sum in cash whatever, by merely coutinving the
wortgagee in possession for sumetime, The mortgagee would thus
work the whole debt off aud then restore the pussession to the
nortgagor,

[+] Bub-s: ctivn (4) was wodid by Aeu VI of 1395, 0 9.
(1) Ststewent of Oljects and Keasous. Ameuding Act XXII of 1832,
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But in order to work out this process, it would be necessary
when the time for restoring tho Jand comes, that a furthor aceount
should be taken to show that the debt was completely recovered.
And so sub-section (4), instead of directing that the mortzages should
remain i possession until the result of the account shows the debt to
be paid, authorizes the Court to fix a time for which the mortgagee
is to remain in, atthe end of which period he isto go ont and
the mortgagor is to resumo possession of his property.

In the course of any proceedings under 2 decree :=lu a
redemption suit under the Act the Court having passed a decree for
the payment of the mortgage amount within a certain period, and
the decree being confirmed in second appeal, the mortgagor after
the expiration of the time for redemption specified in the docree
applied to the High Court for an order for the payment of the
amonnt by instalments nnder s. 15 B. of the Act, 1Jeld, that such
an order conld only be made in the course of the proceedings under
the decroe, that is,by the Court which carrics out the decree,!
An application by the mortgagor after a conseni decree has
been passed ‘in a redemptiou-suit, to make the amount of the
mortgagor-debt payable by instalments, is not a * proceeding nnder
the decree” within the meaning of cl. 18, 15B; it is rather a pro-
ceeding against the decree and therefore the Subordinate Judge Las
no jurisdiction to modify the decree in thut way.?

No instalments after foreclosure :—The applicant, an
agriculturist-mortgagor, sued the defendant, the mortyagee, for
redemption on the terms provided by this Act, The account was
made up and the mortgagor was directed to pay the sum found to
be due within six months, or to be for ever foreclesed. Ho failed
to pay within the time fixed, and aflerwards applied, unders. 15 B
of the Act as amended by Act XXII of 1882, to be allowed to pay
the amount of the decree by instalments, I7eld, that the order
asked for could not be made. An order for foreclosure, when the

(1) Bhagirthibai v. Hari Ravji, (1894), 19 Bom., 318 (3argent, C. J,
and Fultun, J.) ; Gulabpuri v. Pandurang, 1886 P. J. 142 referred to,

(2) Datto v. Balvant, 1885, P, J. 248 (Birdwood and Jardive, JJ.). G/,
Bulctishna v, Dnyanoba, 1889 P, J. 23.
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time appointed by the order has espired, itself operates to transfer
the ownership, and the ownership, haviog once passed to the
uiortgagec, cannot be taken away from bim by a sebsequent order
not founded on apy way new transaction of the parties, except on
some special giound, such es fraud or inevitable accedent, whick
sbould be the subject of a special proceeding.!

Where an agricultarist was allowed by the decreo two yvears
within whicb to redeem acd was to be foreclosed af the end of that
period and the decree farther gave him the option of paying the
mortgage dett'in a lump sum or applving uvnders. 15B for in-
stalments and he made vo application within the 2 years, but after the
foreclosure order had operated, made an application for instalments
on the gronnd that at about the time of the expiration of the perind
allowed for vedemption, he was very ill; leld, that as soon as the
order for foreclosure had operated, there was a transfer of ownership
aud that he cannot get rid of tho effect of that order under the
circnmstances alleged by him.?

Effect of an order absolute :—~The above decision secms to
lave turped upon the point of the transfer of ownership to the
mertgagee by force of the operation of the order for foreclosure.
But where in a decree the order is for sale and not for foreclosnre,
the question, wlether the morlgagor will be allowed to pray
for instulments eren after e order absolule for sile is made, is
very difficult to be solved, so far as tle application of this Act is
concerneds  On tle hand, it may be said that inas wuch as by
s, S of the T. P, Act the vight of redemption is lost the moment
the order absolute for sale is pa~=ed the relation of mortgager and
mortgagee shall come to aa end'and e riolt to ask for instalments
cannol eaist in favour of the mortgagor when an order absolute for
sule has boen onoe sassed. O the other land, it may be said that
the above provision of the T. P, Act cannot apply to the present
question aud the wotds. in the course of any procedings wuder o detres

(1) Lsdu Chimnaji v, Babaji Khanduf, (1883) 7 Bom., 533 (West and
Nunabhsi, J4.).

(2) Rawchandra v, Bishira, 1891 P.J. 72 (Birdword and Pareons, JJ.),
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are so wide that Courls will be justifiel in granting instalments (if
other cirenmstances are favoarable) even after the passing of the
order absolute for sale? In the case of an order abs:dute for foveclosicre,
the procealings nnder the decres in respect of which the arder may
have heen made, come to an end ‘when the order is passed, but in
thecase of decree forsale in respect of a wortgage, the proceetings
dn not terminate, because after the pising of the final order for sale
many more things are to be done to give effect to the terms and
meaning of the decree.? The question cannot stand undecided fir a
long time and an authoritative decision from the Bombay High
Court may soon be expected.

Instalment-order not to be varied. No estopel by
acceptance :=Section 15B allows ths Court to order payment of a
decree by iustalmentseither in its decresor in the conrse of the execution,
But it does not authovize a variution of any order once so made, Nor
does section 20 of this Act authorize & seriss of instalment-orders each
cne varying from the preceding, A decree was made payable by
instalments with & proviso that in defanlt of payment of any one
jnstalinent, the whole amount remaining due should be recoversble
at once. The julgment debtor made default. Thereapon the
decree holder sought to recover the whole amount of the decree.
The judgment debtor then applied for a fresh order for paywent by
instalments. The Uourt of first instance refused, but the Subordius
ato Judge in appeal granted the application. The Judgment.
debtor paid in Court the amount of instalwents which had become
due under the second order. The decree-holder took out the money
so paid in,  Held, that the Suhordinate Judge in appeal had no
power to make a fresh order for payment by instalments varyinyg
the original order. Jleld, also, that the judgwent-creditor by
taking out the money paid into Court by the judgment-debtor ws -
instaliwents due under the second order for jnstalments did not biud
himself to abide by that order.?

(1) See Bhawvau v, Ganu, Supra, and the remarks of Ranade, J. therein,
Soe a'ss 5. 2 (a) of T. P. Act and es. 200, 201 & 310A of Civil Procedure Codes

(2) Indeed it is very much difficult to understand the proper signitis
cance of \he expressiou— payab’e under the desree—in the 1st paragraph
of the sectiun,

(3) Balkrishna Iadrabhan v. Abaji bin Babirji More, (1857) 12 Bom,,
326 (West sod Budwood, dJ.}.
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A Court executing a decree can execute it in
accordance with its terms :—When a mortgagee is under @ decree
continved in possession of the mortgaged property for a definite
time, he is entitled to retain that possession until the expiration of
the specified period and is not liable to be redeemed befure then. The
general rle is that when the mutaal 1ights and obligations of the
plainfiff and defondant have been determined by a decree, the decree
affords the measure of those rights and obligations and a Court
executing the decree can ouly execute it in accordance with. its
tortns,1— of course subject to cortain provisions, such as those given
in 83, 158, 20 and the like, ‘

Effect of default in paying instalments :—Where the
question to bo decided was whether under s, 15B el 1, the
Uourt could attach, to an order for payment by instalments of
the money found due cn the mortgage, & proviso that if there should
bo defanlt in payment of any instalment, the whole remsining
mortgage-debt should become due, held, that having regard to the
special object of the Act, it could not have been intended by s, 13B,
that the Court should be able solely in the exercise of iis discretion
to effect by its decree what it is expressly forbidlen to do by cl. 2
of that section without recording the reasons in writing.® '

(2] 15C. (1) Power to order payment by
instalments in suits for possession of mortgaged
property :—The Court may, if it thinks fit, in any
suit for the possession of mortgaged property under
section 3, clause (y), instead of passing a decree for
possession of that property, pass a decree directing that
the amount payable by the mortgagor shall be payable
in such instalments, on such dates and on such terms
as to the payment of interest, and as to the appropri.
ation of the profits and accounting therefor, as it
thinks fit.

(1) Bamachandra v. Kondsji, (1896) 23 Bom., 231 (Farran, C.J. sud
Fultan, 1.); see Lakshinan v. Sheik Abdalla, 1820 P. J. 134; Mahant Iehwargar
v, Chndarama Manabbai, (1888) 13 Bom., 106 ; Balcrishna v. Abaji, (1887)
12 Bom,, 326,

(2) kama v, Ramchandra, 1894, P J., 456 (Sargent, C. J. and Fulton, J.),

(a) This eection waa incerted by Aot XXII of 1882, 8. 6.

12
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(2) If a sum payable under any such direction is
not paid when due, the Court may, if it thinks fit,
instead of making any other order which it is empower-
ed to make for the realisation of that sum, make an
order directing that the mortgagee be put in possession
of the whole or any portion of the property mortgaged.

[2] 15D. Mortgagor may sue for account:—

(1) Anyagriculturist whose property is mortgaged
may sue for an account of the amount of principal
and interest remaining unpaid on the mortgage and
for a decree declaring that amount.

(2) When any such suit is brought, the amount
(if any) remaining unpaid shall be determined under
the same rules as would be applicable under this Act if
the mortgagee had sued for the recovery of the debt.

(3) Atany time before the decree in the suit is
signed, the plaintiff may apply to the Court to pass a
decree for the redemption of the mortgage, or the
mortgagee, if he would then have been entitled to sue
for foreclosure or sale, may apply to the Court to pass
a decree for foreclosure or sale (as the case may be),
instead of a decree merely declaring the amount re-
maining unpaid, and the Court may, if it thinks fi,
grant the application.

(4) The provisions of section 158 shall apply to
any decree passed under sub-section (3).

16. Agriculturist-debtors may sue for ac-
counts :—Any agriculturist may sue for an account of
money lent oradvanced to or paid for himby a creditor, or
due by him to the creditor as the price of goods sold, oron

(a) This section was inserted by Act XXII of 1882, 5. 6.
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a written or unwritten engagement for the payment
of money, and of money paid by him to the creditor,
and for a decree declaring the amount, if any, still
payable by him to the creditor.

Amonnt of debts in such cases to be de-
termined according to foregoing provisions :—
When any such suit is brought, the amount (if any)
payable by the plaintiff shall be determined under the
same rules as would be applicable under this Act if the
creditor had sued him for recovery of the debt.

Commentary.

Account-suits :—Sections 15D and 16 introduce novel
provisions enabling the debtor io sue his creditor for accounts,
Account-suits would come under s. 3 ¢l. (8) of Chapter Il. The
provisions of Chapter 11 materially differ from those of Chapter 1LI,
-in as much as there is no appeal from any decres or order in any
suit under Chapter IT; while no such bar is to be found in Chapter I1I,
An attempt was made in the Amending Bill of 1832 to bar
appeals and introduce under Chapter 111 the system of revision given
in Chapter V1L But the proposal fell through. By the same Bill of
1882 the provisions of Chapter Il were clearly made applicable to
saits for acconnts without any limit or calue, And an amendment
was accordingly introduced in ¢l. (a) of s. 3 of the Act. The clause,
as is cloar, applies to account-snits brought in the Court of a Sub-
ordinate Judge under the provisions of ss. 13D and 16,
The anamoly which unavoidably avises is that although appeals are
not prohibited in all suits under Chapter 11I, they cannot be
wade in respect of suits for accounts under these sections. It is,
however, submitted that section 3, cl. (a) should be construed very
strictly, and when & simple suit for sccount has danged its form
¢. g. at the time of passing a decree, under cl. 3 of 6. 15D or under
s. 17, and a decreo for redemption or payment by instalments i3
passed, s, 3 cl. (a) and s. 10 will no longer be given any operative
force in respect of such a decree and hence an appeal will not be
barred.  (For rewissions of Court-fees see Part 11 of this Look).

“The amount shall be determined under the same
rules : "~The rules herein referred to are evidently those embudied
in 8. 12, 13, 134 and 71A. of this Act.
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Account-suits. Law before s. 15D was introduced:—-A
suit for an account upon a mortgage could not be maintained by a
mortgagor unless he asked for redemption alsod  And where there
bad been a suit between an agricultarist-mortgagor and his
mortgagee for an account merely, a subseqnent suit for possession
on payment of money declared to be due was barred under either
8. 13 or 2. 43 of the Code of Civil Procedure? But where an

agricultorist mortgagor sued for accountand did not also cliim
redemption in the same suit, he was allowed by High Court
to amend his plaint in second appeal and convert the suit into
oe for redemption?

Law after the amendment :—Under s. 15D of the Act
as amended by Act XXII of 1882, su agriculturist-mortgagor can
sne for an account mpon & rwortgage, without at the same time
asking for redemption. Such a suit will not bar a subsequent suit
for redemption. The section was expressly intended to remove the
bar created by s. 43 of the Civil Procedure Code.t

Where, however, under the provisions of ¢, 3 of section, 15D
in addition to the declaratory decrea there has been a decree
ordering payment and in default sale, 2 second redemption snit can
not be bronght. The testis whether the party enuld or could not obtain
in execation of the decree the relief which he seeks in the suit}

(1) Hari v, Lakabwan, [1831]), 5 Bom., 614 (Wesiropp, C. J.and Melvill,
J.); followed in Hari v. Sitaram, 1882, P, J. 15, and referred to in Bhaa
Balyji v. Nilkanthrao, 7 Bom., 377.

{2) Bhau Balaji v. Hari Nilkanthrao, [1883] 7 Bom., 377 (Eemball,
Pinhey, JJ.).

(3) Hari v. Sitaram, 1882, P. J., 15, (Melvill and Kemball, JJ.); Hari v,
Lakshman, (1881) 5 Bom,, 614, followed. Cf. Jivaji v. Kaka, 1883 P.J. 9,
(Sargent, C. J., and Kemball, J.).

(4) Laluchand v. Girjapa, (1895) 20 Bom,, 469 (Jardine and Ranade, JJ.);

(In this case Ranade J. remarked at pp. 472 and 473 :—“ The pawer
conferred on the Court to tura an account-suit iut) a suit for redemption is

. balancad by an alternative power to turn the account-suit
into a suit for foreclosute or sale, if' the mortgavee applies for such
conversion, and the Coart seet fit to grant his application, The appellant’s
pleader admiited that this pormission to turn an accuunt suitintoa fure.
closure suit cannot be construed into a prohibition to the morrgagee to briny
a separats suit for foreclusure or sale, if he does not avail himself of cluuse
3, or if the Court sees no reason to giant his spplication,”)

(5) Govind Vaind Kama v, Mavji, 1897 PuJ, 364 (Pacsous & Banade, JJ.).
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What may an account-suit determine :~In a suit by a
mortgagor for an account, the title of a person in possession can
be tried in order to ascertain whether or no profits of the land, since
be got into possession, were held by him as mortgagee, and therefore
to bo placed to the credit of the plaintiff's account.!

A mortgagor institoted a suit on several mortgages, in the
Court of & Sub-Judge of Second Class, for account. The amount
of all the mortgages put together increased the valoation of the
suit over Rs. 5000, The plaintiﬁ»mortgagor in order to bring the
suit within the Court’s Jurisdiction applied for permission to
amend the plaint and to withdraw his prayer with respect to one
of the mortgages. On & reference by the Sub-Judge to the High
Court, held, “Section 15D which provides for a suit of an exceptional
character was intended to give the mortgagor the power of obtaining
an acconnt of what was due on mortgage of his property, And
therefore, in cases of there being several mortgage-bonds the account
must be taken of all of them in the same suit. And if the total
amount exceels Rs. 500 the case does not fall under Chapter 11 of the
Act. If it exceeds Rs. 5000, the First Class Subordinate Judge
alone has jurisliction.”

17. Decree under section 16 may provide
for payment by instalments. Execution of de-
crees under this section.—A decree passed under
section 16 may, besides declaring the amount due,
direct that such amount shall be paid by instalments,
with or without interest; and, when any such decree
so directs, the plaintiff may pay the amount of such
decree, or the amount of each instalment fixed by
such decree, as it falls due, into Court, in default
whereof execution of the decree may be enforced by the
defendant in the same manner as if he had obtained a
decree in a suit to recover the debt.

(1) Rawa v. Karimkhan, 1835 P. J,, 112 (3argeut, C. J., and Bird-
wood, J.).

(2) Babnji v, Hari, (1892) 16 Bom , 331 ; (Sarreut, C. J. and Birdwood
J.) Uf. 8 3ol (u) of tlis Act; (eee 6. <4 of Act. XIV of 1869),
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18, Payment into Court in cases under
section 16.—The plaintiff in any suit instituted under
section 16 may at any stage of such suit deposit in
Court such sum of money as he considers a satisfaction
in full of the defendant’s claim against him.

Notice of the deposit shall be given by the Court
to the defendant, and the amount of the deposit shall
(unless the Court otherwise directs) be paid to the
defendant on his application.

No interest shall be allowed to the defendant on
any sum so deposited from the date of the receipt of
such notice, whether the sum deposited be in full of the
claim or fall short thereof.

. Commentary.

Section 18 does not refer to s. 15D probably because the latter
soction was not there when the former was originally drafted.
There seoms to be no particular intention of the Legislature in
excluding s. 15D from the operation of this section. However,
whether the exclusion is intentional or unintentional, the section, as
it stands, can not apply to suits under s, 15D

19. (Power to discharge judgment.debtor.
Power to direct institution of insolvency pro-
ceedings.) —Repealed by Act VI of 1895, 5. 3.*

Old Law.

Tha repealed section is :—

Power to discharge Judgment-debtor :—When a decres has bLeen
passed, whether before or after this Act comes into force, under which any
gum Jess than fifty rupees is recoverable from an agriculturist, the Court,

(1) This section may be compared with ss. 83 and 84 of Transfer of
Property Act and with ss. 376 to 379 of Civii . Code. It may be noted also
that this section applies ovly when the person deposititg the money has
justituted a suit under 8, 16 of this Act.

* Althongh this section is repealed a reference to it is to be found in ss,
20 and 24,
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& on application or of its own motion " may, either in the course of exzesution
of such decree or otherwise, if it is satisfied that “the other debts (if any)
~ due by him do not, taken together with such sum, amount to fifty rupees”
and that he is unable to pay the whole of such sum, direct the payment of
such portion of the same o8 it considers him able to pay, and grant him s
discharge from the balance ¢ of such sum.”

Power to direct institution of insolvency proceedings :—~When the
sum payable undor the decree amounts to fifty rapees or upwards, or when
there are otler debts due by the debtor which, together with such sum,
amouas to fifty rupees or upwards, the Court, * on application or of its own
motion,” may direct proceedings to be taken with respect to him as nearly
a8 may be a8 if he had applied to be declared an insolvent yuder the

provisions hereinafter contained,
20. Power to fix instaiments in execution :—
The Court may at any time direct that the amount of
any decree passed, whether before or after this Act comes
into force, against an agriculturist, or the portion
of the same which it directs under section 19 to be paid,
shall be paid by instalments with or without interest.

Decree means a personal decree :~The words * decree
passed against an agriculturist” in this section, mean a decres
passed against an agricolturist personally, and do not indude q
decree for the recovery of money by the sale of mortgaged property,
The effect of this section must be taken to be an enlargement of the
indulgence granted by s. 210 of the Civil Procedure Code, but
only in thosa cases to which the latter section applies. By section
210 of the Code, the Court may, after the passing of the decree in
money-suits, order the amount to be paid by instalments, provided
the decree-lolder consents. By this section the Court may make the
samo order in similar suits, without the consent of the decree-holder,!
The second clavse of s. 210 runs thus :—

“And after the passing of ansv such decrec the Court may, on the
appiication of the judgment-debtor and without the congent of
the deeree-holdery order that the amount decreed be paid by
instalments on such terms as to the payment of interest, the

attachment of the property of the defendont, or the takang of
security from kim, or otherwise a8 it thinke fit,”

(1) Shankarapa Dargo Patel v. Danapa Virsntapa, (1881) 5 Bom., 604,
{Westropp, C. J. and Melvill, J.) ; in this case the darkhsst-proceeding dated
before the At came into force. Sce the order of reference. Seq Balkrishna
v. Doyaoobs, 1889, B, J. 25, The Italics are ours,
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From the words underlined in the above section it clearly
appears that the wording of s. 20 is more liberal to the debtor than
that of s. 210.

Provisions for instalments:—Section 15B empowers a Conrt
to grant instalments in a decree for redemption, foreclosure or sale
passed under the provisions of this Act. By s. 150 in suits
brought by a mortgagea for possession of the mortgaged-property,
the Court trying the suit is empowered to order instalments for the’
payment of the mortgage-money due on the mortzage. Section 17,
whichrefersto account-suits under s, 16, and which enacts that a decree
under s. 16 may provide for payment by instalments of the amount
found due, relates cnly to acconnt.suits brought by debiors and 8. 20,
which of course does not apply to decrees in mortgage-suits,! simply
authorizes the graating of instalments after a decree is passed. 1t
thos follows, that in the case of ordinary suits (suits not relating to
foreclosure or sale of a mortgaged-property) for the recovery of
money brought by a creditor, there is no provision in the Act which
allows the granting of instalments af the time of passing a decres,
In this respect, therefore, the Court will have to act upon the general
provisions given in s. 210 of the Civil P. Code, the first paragraph
of which section runs as follows twm

«In all decrees for the payment of money the Court may, for any
sufficient reason, order that the amount sball be paid by instal-
ments with or without interest 3*

The reader will at once see that the words “for any safficient
reason” printed in Italies above, do not appear in 5. 20 of this Act;
nor in the second paragraph of s. 210 of Civil P. Code. Perhaps in
cases under the sscond paragraph of s, 210, the consent of the
decree-holder is as good a safe-guard as the considerate discretion
that will be exercised by the Court. It is an open question whether
in granting instalments under s. 20 the Court can be more lenient
towards the judgment-debtor than they would have been if the words
under consideration were to exist in the section.

Another important point to be noted here, is that althongh a
debtor ean get instalments under this act, if he approaches the
Court as a plaintiff under ss. 16 and 17, he cannot ask for instal.

(1) See Balkrishna v, Doyanoba, 1889 P, J, 25,
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ments in a decree under this Act simply because instead of suing
kis creditor he is himself sued. Of course in case he is sued by a
mortgagee for foreclosure or sale, 5. 15B allows him to move the
Court for granting instalments. When instalments bave been
once granted under a decree or order, no fresh order for instalments
can bo passed znder this section, Section 20 does not authorize &
series of instalment-orders each one varying from the other.!

1t seems s. 20 is not to be restricted to decrees for money only,
but may include decrees for the delivery of any moveable, which
docrees shall also, as required by s. 208 of Civil P. Code, state the
amount of money to be paid as an alternative if delivery cannot be had.

The reference to 8. 19 is made nugatory by the repeal of that
section by Act VI of 1895,

21. Arrest and imprisonment in execution
of decree for money abolished :—No agriculturist
shall be arrested or imprisoned in execution of a decree.
for money ] passed whetler before or after this Act

comes into force.[4]
Commentary.

Object of the Section :—Imprisonment was, at best, a barba-
rous devies to meet the case of a debtor’s concealing his property or
refusing to giveitup, ltwillbequiteunnecessary for these purposes,and
will be reserved for cases of flagrant fraud or dishonesty in insolvents.®

“A decree for money " :—A decree directing costs to be paid
in a partivular manner is a decree for money as far as the award of
cusls is concerned.?

“ Passed whether before or after this Act comes into
force " :~=Befure these words were incorporated into this section and
in s, 22, hoth the sections were not Lield to be applicable to a decreo
mado previoasly to the date on which this Act came into force.t

(1) Balcrishna v, Abaji, (18+7) 12 Bom., 326 {West and Bicdwood, JJ.).
(?) Hou'blo My. ilope's Spoech, Proceedings of Governor-treneral’s
Counnatl for 1879, Vol. XV1I, p, 47,
() Yesuv, Wawman, 1881 P. J. 316 (Westropp, C, J. and Kemball, J.).
1) Dipchaud v, G oka 1880 » 36 4
Mell vt b, D.dsrel:iﬁl,‘.wliif‘)f’( 0 4 Bow, 363 (Westropp, C. J, b,
(n-;.)_ These wor s were added Ly Act XXII of 1882, u. 8,
]



98 ' Chapter III, s. 22

'22. Immoveable property exempted from
attachment and sale unless specifically pledged.
- [*] Tmmoveable property belonging to an -agriculturist
[b] shall not be attached or sold [#] in execution of any
decree or order [¢] passed whether before or after this
Act comes into force, [] unless it Fas been specifically
mortgaged for the repayment of the debt to which such
decree or order relates, and the security still subsists.
[4] For the purposes of any such attachment or sale as
aforesaid standing crops shall be deemed to be move-
able property. [¢]

But the Court, [¢] on application or of its own
motion, [¢] may, when passing a decree against an
agriculturist or [f] in the course of any proceedings
under a decree against an agriculturist passed whether
before or after this Act comes into force, [f] direct the
Collector to take possession, for any period not ex-
ceeding seven years, of any such property of the
judgment-debtor to the possession of which he is
entitled, and which, in the opinion of the Collector, is
not required for his support and the support of the
members of his family dependent on him, and the
Collector shall thereupon take possession of such
propetty and deal with the same for the benefit of the
decree-holder in manner provided by s. 29.

The provisions of s. 31 shall, matatis  mutandss,
apply to any property so dealt with.

{a-a] These words were substituted for the original words by Act XX[II
of 1886, 8, 7.

{t] Words repealed by Act VI of 1895, s. 10, are omitted.

[e-0] These words were inserted by Act XXII of 1882, 5, 9 (1),

{d-d] These words were inserted by Act VI of 1895, 8. 10.

{e-e] These words were inserted by Act XXII of 1882, 8. 9, (2).

[#-f] These words were substituted for the original words by Aet XXII,
of 1883, 8, 9 (8)
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o OF
Old Law. &7,/

The original words for which a substitution marked‘{‘t{]f:fgiv
made by Act XXIII of 1886, s, 7 were :— |

# No agriculturist’s immoveable property shall be attached or sold,”

In the plage of these words, Act XXIII of 1886, s 7
substitated :—

« Immoveable property belongiog to an agriculturist, other than his
standing crops, shail not be atiached or sold.” .

[b] And the words other than kis standing erops in the above
were repealed by Act V1 of 1893, 5., 10.

The original words for which the substitution marked [f-f}
was made by Act XXII of 1882, 5. 9 (3) were :—

“ At apy subsequent time.”
Commentary.

Scope of section 22:—Section 22 i3 framed ‘so as to
socure to the agricultuvist against his creditors the possession of as
much of his land a3 is required for his support and the support of
the members of his family who are dependent on him, For the
purposes of this section standing erops were at first regarded as
immoveable property.! DBut it was found desirable that standing
crops should not for purposes of attachment and sale be so treated,
and consequently should not be exempted from being taken in
execution of a decree. Being usually & kind of legitimate security
for an advance for the purposes of cultivation, it seews, the Legislature
kept them accessible to persons waking advances so that tney may
look to them for their recoupment if necessary.

Law prior to the amendment of 1882 :—Neither s. 21 nor
5. 22 applies to & decree made previously to 1st November 1879 ; and
the holder of'such a decree may arrest or imprison his agricaltarist-
judgment-debtor, as well as attach and sell his immovesble
property not specifically morigaged?® But it applies to decrees for
mouey passed subsequerily to the coming inte force of this At
in suits filed before it was passed.?

(1) See Budu v. Sambhu (1852), 6 Bow,, 592, s-e alss Anauda v. Mausji,
1830 P, J. 274 and Kicpasuankar v. Govinda, 18%0 B, J. 329,
(2) Dipchand v, Goku das, (1830, 4 Bom., 363; (Westropp, C. J,
M. Metvill asd F. D. Melvill, J.,I_), ! i (Westzopp, aad
(3) Yesu v, Waman, I35 P, J. 316 (Westropp, C. J, aud Kembal, J
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Effect of amendment pendente lite :—On the Tth of
September 1870, the applicant obtained a money-decree against
certain  agriculturist-defendants, and, having made five applications
for execution upto 1879, realised a part of the judgmentdebt.
On the 2ad of September 1882,—that is, after coming into force
of this Act,—the creditor made his last application for recovering
the balanse by attachment and sale of the lands of the
debtors. On the 1st of Tebruary 1883 while the above
application was pending, this Act was amended by Act XX1I of
1882, soas o prohibit the sale of the immoveable property of
agriculturists in execution of a decree, even though such decreo
was passed before the date of the Act. JJeld, notwithstanding the
provision of s. 6 of the General Clauses Act and the attachment of
the lands before the coming into operation of Act XXII of 1882,
that the order for sale, having been made subsequently, was illegal,
and should be set aside. The general ruls is that a repealed statute
cannot be acted ox after it is repealed ; but, as provided in s. 6 of
the General Clauses Act, 1868, all matters that have taken place
under it before its repeal remain valid. But a new order of a
Court, not anciliary or provisional, but directing a farther
substantive step in exceution of a decree, is a new proceeding which
should be governed by the law in force when the order is made,
and not by the law which it repeals. ~An application for an order for
sale must on account of the elaborate provisions in ss. 320 and the
following, and the prolonged process under this Act, be regarded as a
new proceeding : not a mere continnation of ona already begun. In
this case it was also observed, that the mere fact, that a decree was
made before the new law wss passed, would not indeed affect the
matter, but an attachment would affect it, seeing that the new law
is not made expressly retroactive as to existing aftachments.!

The issues under this section :=Under this section the
Court has simply to inquire :—(1) Was the land specifically mortgaged
for the repayment of the debt ? (2) Does the decree or order relate to
that debt ? (8) Does the security still subsist ? The word «specifi-
cally ” in the section has no greater force than the word “specific”
ins. 58 of the T. P. Act.

(1) Shivram Udaram v. Kondiba Muktaji, (1334) 8 Bom., 340 (West and
Nanabhai, JJ.) ; see Mangal Prasad, L. K. 8 Ind, Ap. 123, and other cases
cited therein.
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Bhicu an agricaltarist borrowed in 1866 a sum of money from
the plaintiff’s mother, Yesubai, under a bond, whereby he mortgaged
his house as security and also covenanted tv pay each year to
Yesubai half the produce of certain land as interest and the other
balf in reduction of the principal and in case of default she was to
be at liberty to Jet the lands to others and to take the profiis.
Yesabai subsequently sued to recover the debt and obtained a decree
directivg the sale of the land. In execation of this decree, the Jand
was sold on the 5th June 1896, and was bought by the plaintiff,
who now sued for possession. It was contended on behalf of the
defendants that the covenant to pay the produce did not awount
to a “specific mortgage ” of the land and that consequently the sale
to the plaintiff was invalid under this section. I7eld, that the land
was specifically mortgaged for the repayment of the debt and that
the sale was valid, and plaintiff entitled to recover.!

Unless it has been specifically mortgaged :—~With that
part of the section where these words appear may be compared the
ruling that s 266 of the Civil P. Code, proviso (e) does not prohibit
the sale of property specifically mortgaged, alboit, that the property
be materials of a bLouse belonging to or occopied by an
agriculturist.?

Equity of redemption is immoveable property:—
Une Raghoji, au agriculturist, morigaged the laud in dispute to the
defendant in 1872, In 1875 one Dagdu obtained a decree against
Raghaji (the mortgagor), Who was then represented by his widow,
the plaintif. In execution of this decree Raghoji’s equity of
redemption was sold on the 10th Febrnary 1883 and was bought by
the son of the defendant (the mortgagee). On the 12th
April, 1883, the sals was confirmed and on the 10th November,
1833, the purchaser took formal possession of the land, Ia
1391 the plaintiff (widow and heir of the mortzagor Raghoji),
brought this suit to redeem the mortgage and to recover the posses-
sio of the land, contending that under 5. 22 of this Act, the sale
of the equity of rademption was a nullity. The lower Coart dismissed

(1) Busyvaudas v. Hathibhai, 4 Bom., 25, fullowed in Bapuji v. Mahadu,
1892, P.J. 1L

(2) Balshet v. Dhondo, (1901) 3 Bom. L. R., 345 ; s, ¢y 26 Bom., 33,
(Caody «nd Fulto, 3J.). see Veukatran v. Bijesiug, (1885) 10 Bom., 108.
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the suit, holding that althongh the sale might be illegal, so long as
the certificate of sale remained in force it was a bar to the plaintiff’s
right to redeew. Held, that the plaiotiff being found to be an
agriculturist, this Act applied, the provisions of which applied
although the decree and order for sale were mads before the Act
was passed. The Act expressly forbids the immoveable property
of an agriculturist to be sold in execution, and an equity of
redemption is immoveable property, within the contemplation of the
Act. The sale, therefore, on the 10th February 1883, of the equity
of redemgption in the mortgaged lands was illegal and a nullity, and
was no defence to the plainiiff’s suit to redeem the mortgage.!

An application in contravention of this section would
not save limitation :—An application by a decres-holder to attach
an agriculturist judgment-debtor’s immoveable property is not. an
application in accordance with law and it cannot be of avail to
render a subsequent application for execution within period of
limitation.?

The provisions of this section will have to be supplemented by
s. 73 A,

For Notifications under this section and s. 29, see Part IT of this
book?

23. Chapter not to apply to Village-Munsifs’
Courts:—No provision of this chapter shall apply to
the proceedings in the Courts of Village-munsifs unless
such provision has been specially extended thereto
under the power hereinafter conferred.

(1) Mabalavu v. Kusaji, (1893), 18 Bom., 733 (Sargent, C. J. and
Bayley, J.). In this case the piaintiff was considered an agriculturist because
her busband and son were so.

(2) Ciatur Kushalchand v. Mabadu Bhagaji, (1885) 10 Bom., 91
(Sargent, C. J. and Birdwood, J,).

{3) Sec also B. G. G. for 1895, pt. t, p. 176 ; and B, G. G. for 1903 pt,
1, p. 306,
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24. Subordinate Judges to have jurisdiction
in agriculturists’ cases :—FEvery Subordinate Judge
shall have the powers conferred by sections 344 to 359
(hoth inclusive) of the Code of Civil Procedure, as
modified by the provisions next hereinafter contained,
for the purpose of dealing with applications under the
Code of Civil Procedure or under this Act to have
agriculturists residing within the local limits of his
ordinary jurisdiction declared insolvent and proceedings
taken under orders passed under the second clause of
section 19 ; and, except as provided in Chapter VII of
this Act, no such application or proceeding shall be
dealt with by any other Court.

Commentary.

How far this Act differs from the Code:~The chief
points in which the provisions of the Insolvency-Chapter ditfer
from those of the Civil P. Cole are tlat they allow an agriculturist
to apply to be adjudicated an insolvent, thongh no process in ese-
cation has boen issued against him; that they entitle him to an
adjudication in all cases in which, as a matter of fact, ho may be
insolvent, leaving any misconduet on his part to be ponished under
the Code of Civil Procednre ; and that they similarly entitle him in
all casos to a complete discharge from debts, which after all reason-
able enforcewent, be is unable to pay.

As modified by the provisions hereinafter contained i~
The provisions of ss. 344 to 359 relate to insolvent Judgment-debtors,
In Dietricts to which the present Chapter has been extended, the
application of the provisions aloresaid is made subject to the

(1. Stateent of Objects and Liessons. (Act XVIL of 1879),



104 - Chapter IV, ss. 24 apd 25. Insolvency.

modifications contained in this Chapter with respect to proceedings
to have an agriculturist declared insolvent. The modifications made
are noted below under the appropriate sections.

Second clause of s. 19:—The reference in the section to
proceedings taken under orders passed under s. 19 is now made
ougatory by the repeal of s. 19 by Act VI 1893,

No such application shall be dealt with by any other
Court :—Under the Civil Procedure Code, District Judges (s. 344)
and Judges specially authorized for the parpose (s, 360) can only
deal with applications in insolvency. But under this Act (by virtae
of this section) a Subordinate Judge alone can eatertain such
applications ‘in the first instance, though subsequently they can be
trapsferred by the District Judge under his revisionary aud supex-
visionary powers given by Chapter VII of this Act, ‘

25. Agriculturist may apply for adjudi-
cation in cases not provided for by Code.—Any
agriculturist whose debts (if any) amount to fifty rupees
or upwards may appy to any Subordinate Judge within
the local limits of whose ordinary jurisdiction he resides
to be declared an insolvent, though he has not been
arrested or imprisoned, and though no order of attach-
ment has issued against his property, in execution of a
decree.

Commentary.

“Any agriculturist”:—whether he be a judgment-dobtor or
not, can apply under the section when he becomes indebted to the
extent of 50 rupees or npwards.

_ “Amount to fifty rupees.....” An agricultorist whose
debts amount to less than fifty rupees can apply under the Civil
Proceduare Code if he satisfies the conditions laid down by the Code.
Such a relief under the Act was once possible, but it bas been takon
away by the repea! of s. 19, by Act V1 of 1895.

Arrest and attachment—which are the conditions precedent
to the entertainment of an application under s. 344 of the
Civil Procedure Code have little occasion under this Act in as
much as s, 21 prokiibits arrest of a judgment-debtor, and s. 22 dis
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allows attachment of his immoveable property (maless specially
pledged). A mere attachment would not, moreover, enable an

agrioaltorist to apply if he is not indebted to the extent given ia the
section, ,

As to the contents of the application aud the procedure there-
upon gee 83, 345 to 350 of Civil Procedure Code. :

26. Modification of section 351 of the Code:—
Notwithstanding anything contained in section 351 of
the Code of Civil Procedure the Court shall declare an
agriculturist an insolvent if it is satisfied that he is in
insolvent circumstances, and that the application to
have him declared an insolvent has been properly made
under section 344 of the said Code or section 25 of this
Act.

Commentary.

“ Notwithstanding . . . s. 351 ":—the Court is bound to
declare an agriculiurist insolvent if he is really in insolvent
circumstances without laving regard to any act of bad faith or
vecklessness of the debtor, It is to be noted, however, that the Court,
having graated the application, is none the less empowered to punish
the dishonest debtor under 8. 359 of the Code for any such act of
bad faith comwmitted by him,

“ Has been properly made under s. 344 of the Code or
s. 25 of this Act ":~Noeither of these sections gives the contents of
the application, In this respect, therefore, both of them will bave to
be supplemented by ss, 345 and 846 of Ciril Procedue Code,

27. Receiver. No person other than the Nazir
of the Court shall be appointed as Receiver, and no
Receiver shall be entitled to commission.

No such provision is to be fonad nnder the Civil P. Code.

As to the effect of appointing a receiver, seo note ss. 29 and 30.

28. Proof of debts.—In determining under
section 352 of the said Code the amount of any claim of
the nature referred to in section 12 of this Act due
by an insolvent agriculturist, the Court shall proceed
in the manner prescribed by sections 12 to 15 of this
Act, both inclusive,

i



106 Chapter IV, s. 29, Insolvency.

Commentary.
~ Proof of debts :—In determining the amount of the
debt, the Court shall go into the bistory of the debt nnder s, 12 and
shall take account under s. 13, when the original claim is of the
nature mentioned in's. 3, clause (w) (the defendant being an agri.
culturist), and s, 3, clauses y and 4.

 In manner prescribed by ss. 12 to 15":—S. 14 providing
for the interest to be allowed, and s, 15 providing for references to
arbitration in certain cases were repealed by Act VI of 1895, 1t is,
however, reasonable to suppose that the reference in this section to 5.14
is now to be read as applying to s. TLA which comes in its place.

29. Immoveable property not to vest in
Receiver, but may be managed for benefit of
creditors:—No immoveable property of the in-
solvent shall vest in the Receiver; but the Court, [2] on
application or of its own motion, [2] may direct the
Collector to take into his possession, for any period not
exceeding seven years from the date on which the
Receiver has been appointed, any immoveable property
to the possession of which the insolvent is entitled and
which, in the opinion of the Collector, is not required
for the support of the insolvent and the members of
his family dependent on him, and, subject to any rules
the Local Government may from time to time make in
this behalf, to manage the same for the benefit of the
creditors by letting it on lease or otherwise.

Provided that, if the insolvent or his‘representative
in interest at any time pays into Court the balance of
the scheduled debts then unpaid, he shall, subject to
any rights created in favour of other persons by the
Collector, be entitled to recover possession of such
property.

- A Collector managing property under this section
shall during the management have all the powers
which the owner might as such have legally exercised,
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and shall receive and recover all rents and profits of
such property, and for the purpose of recovering such
rents and profits shall have, in addition to any powers
possessed by an owner, all powers possessed by a
Collector for securing and recovering the land revenue
due to Government, except the powers mentioned in the
Bombay Land Revenue Code, 1879, section 150,
clauses (4), (@), and (¢).

Nothing in this section shall authorise the Court
to direct the Collector to take into his possession any
houses or other buildings belonging to and occupied by
an agriculturist.

30. Secured debts:—When any scheduled debt
is secured by a mortgage of any portion of the in-
solvent's immoveable property, the Court, [2] onappli-
cation or of its own motion, [*] may direct the Collector
if he can obtain a premium equal to the amount of such
debt by letting such property for a term not exceeding
twenty years, to let such property, and, if he cannot so
obtain such premium, to sell such property under
section 325 of the Code of Civil Procedure.

Where property is let under this section the
premium shall be applied to the payment of the debt,
and the rent, if any, shall for a period of seven years
from the date of such letting be paid to the Receiver
and thereafter to the insolvent or his representative in
interest.

When property is sold under this section, the sale
proceeds shall be applied, first, to the payment of the
debt, and the balance, if any, shall be paid to the
Receiver,

{a=a] Tuese words were inserted by Act XXIX of 1882, 5. 0,
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Commentary.

“On application or of its own motion” ;=The provisions
of sections 22, 29 and 30, which empower the Court to order the
Collector to deal with the immoveable property of an insolvent
in certain ways for the benefit of his ereditors, are intended to enable
thd Conrt to act of its own motion ; otherwise the provisions
in question are likely to prove almost a dead letter.! '

The power of the Collector :=The Collector is empowered
under this section to take into his possession all the immoveable
property, to the possession of which the insolvent is
entiiled, excepting (i) houses and buildingy belonging to and
acoupied by the insolvent agriculturist, and (ii) properly required for
the support of the insolvent and the family dependent on him. The
Collector is also given all the the powers of an owner to manage its
subject to the qualification embodied in the section and the rales
made by the Local Government thereunder. In thus managing
the estate he can also exercise all the powers of a Collector for
seouring and recovering the land-revenue by any available means,
excopting (i) forfeiture under s. 153, (ii) sale of defaulter’s
immoveable property under s. 184, (iii) arrest and imprisonment
of the defaulter under ss, 157 and 158, of the Land Reverue Code.

Effect of appointing a receiver: —(1) By virtue of s. 29,
immoveabls property belonging to the insolvent shall nob vest in
the Receiver; but it will have to be maneged by the Collector as
provided by the same section. (2) The section, however, makes an
exception in favour of that immoveable property belonging to the
insolvent to the possession of which, he is entitled and which is
required for the support of the insolvent and the members of his
family dependent on him ; and such property shall not vest in the
Recaiver, nor will it be subjected to the management of the Collector.
() As regards the houses or other buildings belonging to and
ocoupied by an agriculturist, evidently these too shall mot vest in
the Receiver, and, moreover, they will not be subjected to the manage-
menb of the Collactor. 1t is to be noted that this kind of property
is also saved by e. 266 of the Civil P. Cods. (4) So far as
moveables of the insolvent are concerned, they will vest in the
Receiver, unless they fall within the exempting clause or clauses of
8. 266 of Civil P. Code. This is clear from the fact that s. 354 of

(1) Statement of Objects and Reasons for the Amending Act XXII of 1882,
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the Code will apply to insolvency-proceedings under the Act, unless
there is some provision to the contrary in this Chapter.

Subject to the rules :~These rules! are given in part 1
of this book.

31. Insolvent incompetent to sell, etc.,
property dealt with under sections 29 and 30 —
So long as any management under section 29 or letting
under section 30 continues, the insolvent and his
representative in interest shall be incompetent to
mortgage, charge, lease or aliemate the property
managed or let, or any part thereof.

32. Scheduled debts discharged: ~When the
balance available for distribution among the scheduled
creditors under section 356 of the said Code has been
distributed, the claims of such creditors shall be deemed
to have been discharged, except as regards the right to
share in the profits of any property managed by the
Collector under section 29, or let by him uuder section 30,

Commentary.

Object of the Section:—If a wman’s debts are so heavy
that he cannot clear them off in the time indicated in the last
sections, it is better that he should get a discharge for the
balance than that be should drag on as & slave without hope of
freedom or stimulus to exertion.?

33. Appeals barred :(—No appeal shall lie from
any order passed under this chapter except orders
passed in exercise of the power conferred by section
359 of the Code of Civil Procedure.

Commentary.

Appeals under Civil Procedure Code:=li will be
noted that orders onder ss. 351, 352, 833, 357 are appealable nnder
olauses (17) and (29) of s. 588 of the Civil Procedure Code.

(1) Notitication No. 892, dated 4th Febrasry 1895,

(2) Vide Hon'le Mr, Iope's speech.—Proceedings in Governor
Geaeral's, Council for 1879, Vol. XVLI, p. 152,
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CHAPTER V.

-—W—
Of Village-munsifs.

34. Appointment of Village-munsifs :—The
Local Government may, from time to time, appoint
any pitel of a village or any other person possessing
local influence in a village to be a Village-munsif for
such village or for such village and for any other villages
the sites of which are situate in the same district not
more than two miles from the site of such village, and
may cancel any such appointment,

Commentary.

Object of this Chapter :—«If notwithstanding all the
precautions (taken with a view to prevent litigation)! the
dispute unfortunately developes into litigation, the Bill next
endeavours to place the Courls of law within easier Jistance from
the homes of the people, and to make them wmore absolute, less
technical, less dilatory and less espensive. In pursuance of the
objects just mentioned, Chapter V empowers the Local Government
to appoint any Patel of a Village, whom it deems competent, to be .
a Villagemunsif. . . The Mansif’s jurisdiction will be limited
to suits for money not exceeding ten rupees, and will generally
follow the model of the Madras-Village-Munsif's system, constituted
under Madras Regulation 1V of 1816, except that the Munsif will
not have, as there, a further jurisdiction, by consent of parties,
extending upto Rs, 100,72

35 Suits triable by them:—Every Village.
munsif so appointed shall take cognisance of suits of
the description mentioned in section 3, clause (w),
when the subject-matter thereof does mot exceed ten
rupees in amount or value, and all the defendants at
the time of the commencement of the suit actually and

(1) The mattev in brackets is our own insertion.
(2) Hon'ble Mr. Hope's speech: Procecdings in Supreme Legislative
Couacil, for the year 1879, Vol. XVIIL p. 136;
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voluntarily reside or carry on business or personally
work for gain within the local area for which such
Village-munsif is appointed.

“Jurisdiction of other Courts excluded:—
Notwithstanding anything hereinbefore contained, a
suit cognizable by a Village-munsif shall not be heard
by any other Court :

Proviso :—Provided that the District Judge may,
from time to time, transfer any suit iunstituted before a
Village-munsif to his own Court or any other Civil
Court in the district for trial:

Provided also that no Village-munsif shall try any
suit to or in which he is a party or is personally
interested, ot shall adjudicate upon any proceeding
connected with or arising out of such suit.

Commentary.

Village-munsif’s power in the trial of a suit:=~The
jurisdiction of a Village-Munsif is exclusive. In order that a
snit may be triable by a Village-Munsif the following conditions
must bo salisfied: (1) The snit must fall unders. 3 (w). (2) The
claim must not esceed ten rupees in amount or value. (3) All
the defendants who need not neeessarily be agriculturists must at the
time of the commencement of te suit be residing within the local area
over whick the jurisdiction of the Village-mansif extends. (4) The
Village-Munsif must not be a party to the suit or must not be
personally interested in it.

As the provisions of the Civil Procedure Code are not to be
applied to the proceedings before a Village-Munsif, he will have no
power of reference or review under ss. 617 and 623 of the Civil P.
Code. But when a snit is transferred from the Court of a Village-
Munsif to that of & Subordinante Judge, it scems, be will have sach
power.

A Village Munsif has no jurisdiction to trv a sut for rent under
this Act!

B _—(Vlr)ii\:ll’lml Rawchandra v. Gangaram Vithoji, (1830) § Lom., 18
{Westropp, C. J. aud Melvill, J.).
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-~ 36, District Judge’s power of revision :—The
District Judge may, on a petition being presented
within thirty days from the date of any decree or order
of a Village-munsif by any party deeming himself
aggrieved by such decree or order, set aside such decree
or order on the ground of corruption, gross partiality
or misconduct of the Village-munsif [2] or on the
ground that the Village-Munsif has exercised a
jurisdiction mot vested in him by law [2] and pass
such other decree or order as he thinks fit,

Except as provided in this Act and in section 622
of the Code of Civil Procedure, [?] every decree and
order of a Village-munsif shall be final.,

Commentary.

District Judge’s power :—There is no appeal {o the
District Juodge against any decree or order of a Village-munsif
under this Chapter. The District Judge can inspect, supervise and
control the proceedings of & Villiage-munsif under the priviso to
8. 35 and under Chapter VILof this Act. Butunder thesame Chapter he
has no power of revision in respect of proccedings before a Village-
munsif. He can exercise sach a power only under s, 36 and upon an
application of @ party onthe grounds laid down in 5. 36. Section 54 gives
all the powers of the District Judge under this Act to the Special
Judge and also gives to him the power of reference under 3, 617 of
the Civil Procedure Code. But the District Judge or Special Judge
can exercise the power of reference only in cases pending before him
under Chapter VIL 1t follows therefore that he has no power of
reference in cases pending before him in the exercise of his revisional
power under s. 36.

High Court’s power :—This section leaves the Revisionary
power of High Court unaffected.

Concurrent Jurisdiction of the High Court and the
District Judge :—When the Village-munsif has exercised
jurisdiction not vested in him by law, the District Judge and the
High Court have concurrent jurisdiction in revision under s. 36 of

“this Act and s. 622 of the (livil Proceduro Code respectively.

{a-2) These words were added by Act VI of 1895, 8. 1],
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37. Power of Local Government to make
rules :~The Local Government may, from time to
time, by notification in the official Gazette, make rules
consistent with this Act for regulating the procedure of
Village-munsifs and for conferring on them or any of
them all or any of the powers for the trial of suits or
the execution of decrees exercised by a Civil Court
under the Code of Civil Procedure or any other
enactment for the time being in force.

N. B.—As to the rules made by the Local Government under
this soction, sve part LT of this book.!

(1) See slso part I of B, G. G. for 1'879, pp- 1001 and 1002; and pp.
08, 700 of B. 6. G. for 1880 ; p. 894 of B, G, G. for 1898 ; and pp. 859 and
1009 of B, G, G. fer 1903,

1
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CHAPTER VI

ISP S,

Of Conciliation.

. e G e

38. Appointment of Conciliators :—The Local
Government may, from time to time, appoint any
person other than an officer of Police to be a Conciliator,
and may cancel any such appointment.

Every Conciliator appointed under this section
shall be appointed only for a term not exceeding
three years, but may on the expiration of the period
for which he has been appointed be again appointed for
a further term not exceeding three years.

Every Conciliator so appointed shall exercise his
functions under this Act in respect of matters affecting
agriculturists residing within such local area as the
Local Government may, from time to time. prescribe.

[2] The expression *‘ officer of police " in this section
shall not be deemed to include a police patel appointed
under Bombay Act No. VIII of 1867 ( for the Regulation
of the Village-Police in the Presidency of Bombay.)

Commentary. ,

Object of the Chapter :—* Whenever serious misunder-
standing unfortunately arises between money-lender and raiyat, either
party should be able to resort to a friendly non-judicial authority
bound to use his best efforts to reconcile the two, and no litigation
should be commenced without a certificate from the Conciliator that
his endeavours in this behalf have failed.”

[a] This para was added by Act XXIIT of 1881 8,7. Asto the resson
that led to the insertion of this explanation, see ¢ Statement of Objects and
Reasons * (Bill No. 9 of 1881 ; Act XXIII of 1881).

(1) Hon'ble Mr. Hope's Speech,~Proceedings in Governor-General’s
Legislative Council for 1879, Vol. XVIII, p. 135,
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“ May be again appointed ":~A concitiaslor may be
reappointed moare than opce.!

39. Matters which may be brought before
Conciliator :—When any dispute arises as to, or there
is a prospect of litigation regarding, any matter within
the cognisance of a Civil Court between two or more
parties one of whom is an agriculturist residing within
any local area for which a Conciliator has been
appointed, or when application for execution of any
decree in any suit to which any such agriculturist is a
party, and which was passed before the date on which
this Act comes into force, is contemplated, any of the
parties may apply to such Conciliator to effect an
amicable settlement between them.

Commentary.

* Any matter within the cognisance of Civil Court : "—
This chapter is not confined to suits specified in s. 33 The
expression—Civil Court—is not here defined and the explanation
to 8. 47 can have no operation here, as it purports to apply to that
section alone, Section 11 of the Civil P. Uode enacts that Civil Courts
aro empowered to try all suits of a Civil nature unless their
cognisance is specially barred.

*“ One of whom is an agriculturist : "—In accordance with -
the wording, as it stands, it is sufficient for - parposes of the
application of this section that any of the parties should be an
agriculturist; it ismot necessary that the debtor shonld be an
agriculturist, ‘

+ “To which any such agriculturist is a party”:—Although
the word which (in the eighth line of thie section) has reference to the
word decree, the section would, it is submitted, apply to execution-
proceedings only rclen an agriculturist is a parly to those proceedings,
Cases can be imagined where only one of the parties to the decree was
an agricolturist but lias since then ceased to be so ot has assigned his
interest under tle docree to a non-agricalturist, or being dead, bis
interest has descended to his heirs who are not agriculturists, In

(1) Dattaram v, Bhivs, 1857 P. ] 248 (Sargent, C.J. aud Nanabhai, J.).

(2) Durgaram v. Shripati, (1384) 8§ Bom., 411 (Naoabhai and
Birdwood, Ji)‘ pati, (1584) ' (Nsaabhai An
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all these cases, the wording of the section, if strietly consirved,
would apply and a Conciliator’s certificate would be needed. That this
is not, however, the intention of the Legislature appears clearly
from the wording of the cognate section 47.

Taken literally, this section would also apply when execution
is sought not by or against an agriculturist-party but by or against
other non-agricalturist party, the former being, however, a nominal
party to the proceeding.

“ Which was passed before the date......"—See note to
8. 47 under the heading  decree passed after the Act §e.”

“Any of the parties may apply":—The word ¢ may ’
has been given the force of ¢must’ by the bar of section 47 (of
courso this applies where. the parties mean to go to litigation).
Under this section, so far as its provisions go, even a non-
agriculturist party or a formal party can try and drag the other
perties before a Conciliator even against their will. Moreover, in
the case of an agriculturist, when he is a creditor, or holds the
position of a plaintiff, he may not be so much interested in seeking
conciliation. But the effect of this section and s, 47 is to comipel
him to follow the procedure provided by this Chapter, even when the
other parties against whom the relief is sought are not agricalturists.

“ To such Conciliator " :—This refers to the Conciliator (if
any snch has been appointed) for the territorial jurisdiction in
which any agriculturist party resides. But where both the plaintiff
and the defendant are agricnlturists, it would be move in consongnce
with the general principles of law that the place of so applying
should be the place where the agriculturist party against whom the
relief is sought is residing. So also where the dispute between the
parties has reference to land [and particularly where the nature of
the dispute is sach as may necessitate the inspection of the subject-
matter thereof] it will be more beneficial and convenient to vefer to
the Conciliaior for that place. Dut as the section goes, it has been
held that the Coneiliator to whom application under this section is to
be made for an amicable settlement of a dispute mnst be the one
appointed for the local area in which the agriculturist is residing, and
not for the district in which the land in dispute is sitnated.!

(1) Sayad Nyamtula v. Nana Valad Faridsha, (1888) 13 Bom., 424
(Birdwood and Parsons, JJ,).
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40. - Procedure thereupon:—If the application
be made by one of the parties only, the Conciliator
shall take down, or cause to be taken down, in writing
a concise statement of the applicant’s case, and shall
thereupon, by summons or by such other means as he
deems fit, invite the person against whom such appli-
cation is made to attend before him at a time and place
to be fixed for this purpose, and shall direct the appli-
cant also to be present at such time and place.

Day for attendance may from time to time
be postpond :~If such person fails to appear at the
time first fixed, the Conciliator may, if he thinks fit,
from time to time extend the period for his appearance.

[2] A Conciliator empowered by the Local
Government in this behalf may, instead of inviting,
direct the pegson against whom the applicationis made to
attend at the time and place either first or subsequently
fixed,

(2] If an applicant, or a person against whom an
application is made, fails to be present or attend
at the time and place specified in a direction proceeding
from a Conciliator under this section, he shall be
deemed to have committed an offence under s. 174 of
the Indian Penal Code.

Commentary.

“If such person fails to appear ; "—The words « if such
person ” evidently mean the person sgainst whom the application
is made. The absence of the applicant is not contemplated in this
respect 5 whether in such a case the application would be strnck oft
or tima extended for appearance is not clear under the section. But
the practice! is that the application is generally struck off. A
second application to the Concilictor is not, however, barred,

(8] Tlere paras were added by Act XXUI of 1886, 5. 8.
(1) Sco nctes to s, 49. ‘
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Invite -and direct ;~The distinction between these two
terms deserves t0 be noted. A party disobeying a direction would
thereby commit an affence but a pariy disregarding an invitatien
would not. .

This section before the new provisions were added to it in 1886
gave to a Conciliator no power to compel the attendance of any
party. But the want of such a power was found in a large
pumber of cases to render the Conciliation-Chapter of the Act
practically a dead letter, and on a reconsideration of the point, the
conclusion arrived at was that the risk of abuse was not so serious as
to warrant the withholding from the Conciliators a power which wa#
clearly essential to the effective working of the system. After a great
discussion, therefore, two paragraphs were added to the section by
the Amending Act of 1886, and as given in the last paragraph, a
penal lisbility was affixed to the disobeving of a direction.!

The expressions invite and divect were not for the first time
iantroduced in the section by the Amending Act of 1886. We find
them in the first paragraph which is a part of the enactment of
1879. The former expression is used with reference *to the person
against whorm the application is made and the latter with reference
to the applicant. ~Whether the distinction in this phraseology
was deliberate and whether the word ¢ direct” all along carried with it
the specific meaning and consequence as expressed by the amendment,
is a question of some difficulty. The question has, however, no
practical importance and it seems desirable that whenever any
direction of the nature given in this section is to be given to any
party he should rather be warned as to the consequences which
may follow, in case the direction were to be disobeyed.!

41. When all parties appear, Conciliator to
endeavour to reconcile them :—Whenever all the
parties are present, the Conciliator shall call upon each
in turn to explain his case regarding the matter in
question, and shall use his best endeavours to induce
them to agree to an amicable settlement or to submit
such matter to arbitration.

(1) Sce statement of Ubjects and Reasons, Amending Acts of XXII of
1832 and XXIII of 1886.

(2) It seoms some rules have been framed to regulate the issuning of
such special sumsmonses. ‘
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- 42. Conciliator to hear statements of
witnesses, etc.:—The Conciliator shall hear but
shall not record the statement of any witness, and shall
peruse any book of account or other document produced
by the patties, or so much thereof as may be necessary,
and, if any party or witness conmsents im writing to
affirm any statement upon oath in any form not
repugnant to justice or decency and not purporting to
affect any third person, shall provide for such oath
being duly taken in the presence of all the parties.

CGommentary.

The power of a Conciliator under this section :—
A Conciliator is not to be deemed a person having by law or
conseat of parties authority to receive evidence, He has to hear
the witnesses with a view to see how far they would enlighten bim
on the matter in dispute before him. He has to take down in
writing a concise statement of plaintiff's case, but he has not to
take down in writing the defence of the other party nor the statement
of the witnesses, DBut if any party or witness consonts in writing to
aftirm any statement on oath, he is to see that the ocath is duly
taken. All this i8 so provided probably with a view to a rapid
despatch of business and to simplify the record in this respect. The
phraseology used in this section is peculiar o itself and would not
authorize & Conciliator to go and inspect the subject-matter in
dispute, as Uourts' are empowered to do. However, this section
along with s. 41, would not, it is submitted, be construed as strictly
prohibitory, and a Conciliator may do any such thing which is
reasonable with a view to do justice to the parties, and to amicably
settle the dispute Letween them.

43. Any agreement arrived at to be reduced
to writing :—If on the day on which the case is first
heard by the Conciliator, or on any subsequent day to
which he may adjourn the hearing, the parties come to

(1) It was held in Manohar v. Gebiappa, (1882) 6 Bom., 31. (cited
under 8 48.) that & Couciliator exercieivg lis fuaction a8 euch is pot to be
doemed & Court,



120 Chapter VI, ss. 43 & 44. Conciliation-procedure.

any agreement, either finally disposing of the. matter
or for referring it to arbitration, such agreement shall
be forthwith reduced to writing, and shall be read and
explained ‘to the parties, and shall be signed or
otherwise authenticated by the Conciliator and the
parties respectively.!

Explanation.—A Conciliator may be appointed
arbitrator under this section.

[#]44. Procedure when agreement finally
disposes of case and in other circumstances:—
(1) When the agreement is one finally disposing of
the matter, the Conciliator shall forward the same in
original to the Court of the Subordinate Judge of
lowest grade having jurisdiction in the place where the
agriculturist who 1s a party thereto resides, and shall
at the same time deliver to each of the parties a written
notice to show cause before such Judge, within one
month from the date of such delivery, why such
agreement ought not to be filed in such Court.

(2) The Court which receives the agreement shall
in all cases scrutinise the same, and if it thinks that
the agreement is a legal and equitable one finally
disposing of the matter, and that it has not been made
in fraud of the stamp or registration laws, it shall, after
the expiry of the said period of one month, unless cause
has been shown as aforesaid, order such agreement to
be filed; and it shall then take effect as if it were a
decree of the said Court passed on the day on which- it
is ordered to be filed and from which no appeal.lies.

(3) If the said Court thinks that the agreement is
not a legal or equitable one, or that it does not finally
[a] This section wae sabstituted for the original 8, 44 by Act VI of
1895, s. 12.
(1) A sample form of a Kabuliyat is given in part II of this book. See
also notes to 8. 49,




Chapter VI, s. 44. Conciliation-procedure, 121

dispose of the matter, or that it has been made in fraud
of the stamp or registration laws, it shall of its own
motion issue process for the attendance of the parties,
and if after such inquiry as may be deemed necessary
the Court finds that such agreement is a legal
and equitable one finally disposing of the matter, and
that it has not been made in fraud of the stamp or
registration laws, it shall order such agreement to be
filed; and it shall then take effect as if it were a decree
of the said Court passed on the day on which it is
ordered to be filed, and from which no appeal lies.

(4) If, on the other hand, the said Court finds that
the agreement does not constitute a legal or equitable
agreement, or that it does not finally dispose of the
matter, or that it has been made in fraud of the stamp
or registration laws, it shall return the said agreement
to the Conciliator, and such Conciliator shall thereupon
be bound to furnish on demand to the parties or any
one of them a certificate under section 46,

(5) The Court may in any case, for reasons to be
recorded by it in writing, from time to time extend the
period of one month allowed for showing cause under
this section.

Old Law.

The original Section 44 was :—

Procedure when agreement finally disposes of case:—When
agreemcnt is ove finally disposing of the matter, the Coociliator shall
forward the eame in orizinal to the Court of the Subordinate Judge of
.lowml gra.le Lasing jurisdiction 1 the # place " where the sgricalturist who
18 & party thereto resides ; aud shall, at the eame time, deliver 1o each of
ti@ parties & written notice to show cause before such Judge, within one

onth frow the date of such delivery, why such agreement onght not to be
filed in such Court,

_ The Court which recsives the agreement ehall, after the expiry of the
eaid period of oue wmonth, uoless cause has been ehown as aforesid, order
14
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such agreement to be filled ; and it shall then take cfloct as if it were a decree
of the ssid Court passed on the day on which it is ordered to be filed, and
from which no appeal lies,

The Court may in any case, for reasons to be recorded by it in writing
from time to time extend the period of one month allowed for showing
cause under this section,

{The last clause has been added by Act XXII of 1882, 8. 12.].

In this section, the word « Taluga” had been substituted for
the word «place™ by Act XXIII of 1881,s. 8; but by Act XXII
of 1882, s. 11, the word «place” was re-substituted for the word
“ Talwqa.”
‘ Commentary.

“The Court . . . of lowest grade . . . in the place
where agriculturist-party resides ” :—This will generally be
the nearest Court (escept perhaps that of a Village-Munsif) both
to the Conciliator and to the agriculturist-party. The jurisdiction
of such a Court for the purpose of this section would not, it seems,
depend upon the valuation of the subject-matter in dispute, nor
vpon the place where the subject-matter is situate, nor upon the
place where the defendant resides, nor will it depend on the place
where the cause of action arose.!  Where, however, loth the parties
are agriculiurists, the place of residence® of an agriculturist-debtor
or of the agriculturist against whom any reliefis sought would
determine jurisdiction, as it would be more convenient to the
indebted agriculturist for whose benofit this Act is intended.

“Shall deliver a written notice”:—The notice is to be served
through the Subordinate Judge to whom the agreement is
forwarded.?

An order, directing an agreement to be filed without service of
notice contemplated by s. 44, is an exparte order and might, with
regard to s, 74 of the Act, be set aside under ss. 108 and 647 of the
Civil Procedure Code, as it is a condition precedent for the exercise
of the Court’s jurisdiction under s. 44 that such « notice should lave
been given.!

(1) Cf. 8. 525 of the Civil Procedure Code.

(2) Seo s. 3, rules 2 and 3; vide also the comments to 8, 39,

(3) See Notification No. 5370, dated 29th August 1883, cited in part II
of this book ; als0 see Jotiram v. Devba, (1885), 10 Bom,, 189, cited under

0 49
{4) Murad v. Hari, 1887 P, J, 89. (Sargent, C. J. and Nanabhai, J.).
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“ Show Cause ” :—The expression “show cause” in para
2 of this seotion means to allege and prove sufficient cause and not
simply to object.!

“ Finally disposing of the matter ":—This expression in
8. 43 and 44 means no more than the expression amicable settlement
in ss, 41 and 46, An agreement for the settlement of the plaintiff’s
claim to be paid a mortgage-debt at once, or to have the property
sold, by an arrangement for tha payment of the debt by instalments,
with power to the plaintiff, in default of payment of any instalment,
to tako or to retain possession nntil the debt has been satisfied out
of the produee of the estate, is an amicable settlement, and therefore.
< one finally disposing of the matter,’ which, if duly presented, must
ho filed by the Court. Where the sum dae upon such an agreement
is partly made up of interest, a provision to pay interest on any
iustalment remaining due does not make the agreement illogal®

Under this section, the plaintiff in a case presented to the Sub-
ordinate Court of Talegaon an agreement compromising the amount
of a decree obtained by the plaintiff against the defendant in the
Swall Cause Court at Poona. The agreement stipulated that the
plaintiff was to receive, in full satisfaction of the amount of the
decreo (which was for Rs, 59.13.11), the sum of Rs. 40 to be paid
by vearly instalments of Rs. 4 each, and that, in defanlt, the plaiatiff
was to recover the whole amount of the decree by executing it
The Subordinate Jndge refused to filo the agreement, being of
opinion that it did not finally dispose of the matter, The case being
referred to the High Court, ield that the agreement was one finally
disposing of the matter within the meaning of s. 44, and that,
therefore, the Subordinate Judge of Talegaon was bound to receive
it, and to progeed as directed in that section.3

“Shall ... order such agreement to be filed " :—The
Court &5 bound to jile an agreement duly forwarded by a Conciliator,
voless causa is shown within the time mentioned in s, 445 It is not

essentiully necessary that the parties should be present on the day fixed
for their altondance,

. (1) Rajmal Motiram v, Krishoa Valad Mahipai, (1895), 20 Bom,, 20%
(bxr;i‘?z)ll,\_c. J;l‘mi Fulton, J.); Danuekar v. Dandekar, 6 Boni., 663, followed,
) Yasudeo Paudit v, Naravau Joshi, (1584), Y Bom., 15, (%8re
sud Rowball 4.) ursyan Joshi, (1584), Y Bom., 15, (3argeat, C. J.
Bird'(v::.){du;:;hmichmd v. Arjuua, (1851} 6 Bow,, ¥7, (Westropp, C. J. and
W3

{#) Uaibatrao v, Nuthaji, 1385 P. J,, 115, (Viubey and Nanabhei, J1.),
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The inquiry under the Notification No. 2730 of 1881 must be
consistent with s, 44. That Notification authorizes a Sub-Judge to
refase to file an agveement only if it is not an agreement within s.
43, An order of the Sub-Judge and Special Judge refusing to file an
agreement was reversed,in thecase noted below, as the agricalturists
had not shown cause even within the extended time given to them.!

N.B.~The rule in this notification has been distinctly super-
seded by s, 44 as amended by Act VI of 1895.%

“It shall then take effect as a decree”:—Whore a Congilia.
tion agreement was filed unders, 44 afterthe date of the first instalment
due under if, held, that the decree contemplated by the section can
not be read as “direoting ™ the first instalment to be paid on a date
anterior to the filing of the agreement, i.e. to ihe date of the decres
and that, therefore, the only date from which time can run, under
Art. 179 of Limitation Act, is the date of the decree’

S. 44 of this Act and s. 89 of T. P. Act :—Agreements filed
under 5. 44 of this Act, if relating to sale of mortgaged property,
are subject to the provisions of 5. 89 of the Transfer of Property
Agtt :
45. Procedure where agreement is for
reference to arbitration :—When the agreement is
one for referring the matter to arbitration, the
Conciliator shall forward it to the Court having
jurisdiction in the matter, and such Court shall cause
it to be filed and proceed thereon in manner provided
by sections 523 and 524 of the Code of Civil Procedure.
‘ Commentary.

“The Court having jurisdiction in the matter”—will not
necessarily be the same to which an agreement finally disposing of
the case would be forwarded under section 44. (Compare the wording
of that section.).

(1) Ratanji v. Nama 1889, P. J., 21. (Jardine and Candy, JJ.).

(2) See Notification No. 3034, B. G. G, 1903, pt. 3 p. 899, citedin
part IT of this book.

{3) Madbavrao v. Vishu, 1886 P. J. 162, (Sargent, C, J. and

Birdwood, JJ.). When the time for payment expires before the date of filing,
it ig extended by the Kabuliyut to three months from the date of filing,
See the form of the Kabuliyat given in part II of this book, Ste also notes
uoder a. 49,

(4) Bhagwan v. Ganu, (1899) 23 Bom., 644
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46. Certificate to be given to applicant if
conciliation fails. If the person against whom any
application is made before a Comciliator cannot after
reasonable search be found, or if he refuses or neglects,
after a reasonable period has been alflowed for his
appearance, to appear before the Conciliator, or if he
appears but the endeavour to induce the parties to
agree to an amicable settlement or to submit the matter
in question to arbitration fails, the Conciliator shall, on
demand, give to the applicant, or when there are several
applicants to each applicant, a certificate under his
hand to that effect.

See notes under 5. 49.

47. Suit or application for execution not to
be entertained by Civil Court unless such certifi-
cate is produced.—No suit, and no application for
execution of a decree passed before the date on which
this Act comes into force, to which any agriculturist
residing within any local area for which a Conciliator
has been appointed is a party, shall be entertained by
any Civil Court unless the plaintiff produces [2] a
certificate in reference thereto obtained by him under
section 46 within the year immediately preceding.[2]

[*) Explanation.—The expression ** Civil Court”
in this section does not include a MAmlatdér's Court
under Bombay Act No. IIT of 1876 (t0 consolidate and
amend the law relating to the powers and procedure of
Mamlatdars’ Courts).

Old Law.

The origmal words for which a substitution was made by Act
XXIIL of 1552, 5,13 are :—

“Such cortiticats as aforesaid in reference thoreto.”

ﬁfAlQ-]1‘r;:a;oTvurds wero substituted for the original words by Aet XXII
of 1252, 8. 13,

{b] This Lzplanation was added by Act XXTII of 1881, 8, 9,
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Commentary.

“ No suit and no application for execution ” :—The
necessity to procure & Conciliator’s certificate before the enier-
tainment of a suit, to which an agriculturist, residing within any
local area for which a Conciliator has been appointed, is a party,
is not limited to suits specified in s. 3 of this Act, bufextends
to all matters within the cognizance of a Civil Court. Such a
certificate is necessary before bringing a suit against an agri.
culturist to obtain a declaration that certain property is liable to
be sold in execution.! Nay this section is applicable to every application
for execution. of & decree against an agricultarist within the meaning
of that Act?

Filing a private award : No suit :—Where a matter has
beon referred to arbitration, without the intervention of & Court of
justice, by parties one of whom s an agriculturist, and an award
has been made thereon, any person interested in the award may,
without obtaining the conciliator’s certificate, apply for the filing of the
award under s. 525 of the Code of Civil Procedure, the provisions of
which are not superseded by s. 47 of this Act.? This case was followed
in another case where alsy it was held that the Code of Uivil
Procedure does not treat an application to file an award as s suit,
though it directs it to be numbered as onme. And there are no
express words in the D. A. R. Act to show that the word ¢suit’ is
used throughout it, in other than its ordinary sense.

In the case noted belowt it was remarked :—* When the
parties go before a Conciliator, and in pursuance of his advice a
reference to arbitration takes place, and an award is made, effect is
given to the award without scrutiny, 'Where parties are before the
Court and agree to refer a dispute to arbitration effect must be given
to their agreement (s. 12), upon which thensual results are evidently,

(1) Durgaram Maniram v, Shripati, (1884) 8 Bom., 411 (Nanabhai and
Birdwood, J4.).

(2) Abaji v. Hari, 1881 P. J. 312, (Westropp, C. J,, and Kemball, J.).

(3) Gangadhar Sakharam v. Mahadu Santaji, (1883) 8 Bom., 20, (West,
and Nanabhai, JJ.); Cf. 8, 15 of this Act.

(4) Mohan v. Tukaram, (1895) 21 Bom., 63 (Farran, C,J, and
Parsons, J.); Gangadhar v, Mahadu, (1883) 8, Bom., 20 followed.
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we think, intended to follow; if an awad is made, it must be filed under
section 522 of the Civil Proceduro Code. This right of the parties to
refer to arbitvation is still preserved, though the power of compulsory
reference by the Cowrt is now taken away, (Act VI of 1893, sec. 3).
1t the Legislature has thus thoaght fit to preserve the full effects
of an award in the case of a referonce to arbitrators made after
proceedings hegun, there is, we think, no reason for presuming that
it had a contrary intention in the case of a reference and award prior
to such proceedings. We think that we ought to follow the raling
in Gangadhar v, Muladu® and bold that the award should be filed
without inquiry under section 12. It must be remembered that the
jadge before filing such an award can, upon objection by the
debtor, inquire into the matter specified in section 521 of the Code,
and if he is in doubt as to its fona fides or freedom from fraud, can
refer the parties to a vegular suit, where the whole matter can be
reopened under s, 12.”

“Decree’passed after the Act comes into force":—Decrees
passed subsequently to the Act cowming into force will be decrees in
suits either instituted after the date on which the Act came into
force or before it; in the former case, a Conciliator's certificate will
have to be filed when the suit is instituted and no further certificate
will be required in execution of the decree in such snit. In the latter
case, where the suit is instituted before this Chapter is made appli-
cable or before & Conciliator is appoiated and then a decree is passed,
it 15 submitted, that a Conciliator’s certificate should have been
necessiry for entertaining application for execution. It seems
however, such a case has escaped the attention of the Legislatare.

“To which any agriculturist is a party ":—Where it docs
nol appear on the face of the plaint that thedefendant is an agriculturist,
it must neccssarily be entertained for the purpose of determining
whether he is50 or not. If it should taorn out that be is, the
prohibition contained fn s. 47 will be satisfied by holding that the
Court should not proceed further until the plaintift has produced the
necessary certiticate.!

(1) Raghunath v, Anaot, 1882 P, J., 368, (Sargent, C, J. and Melvill.d,)
Sce the notes uader ss, 39 and 44 onte.
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“Shall (not) be entertained ”:~Suits or applications filed
before the Act came into force or before the Conciliators are
appointed will not be affected by this section.!

“ A certificate in reference thereto” Addition of
parties :—This section says nothing about what isto be done in
case of addition of parties. It deals with the original suit only, As
the Court cannot by the additicn of the parties change the natare of
the suit or make a new case for any of the parties, the suit continues
to be the same. Therefore, a suit, to which this section applies,
commenced to be entertained with a certificate, can be continuned
against parties who are added to it without a fresh certificate being
required in reference to them. The words ¢in reference thereto”
used in s. 47 refer to the suit and not to the parties to the suit.?

Although there is no provision in this Act empowering a
Conciliator to enter the name of the heir of a deceased party, and
Government have not apparently under s. 49 (a) of the Act made
any rules regulating the procedure before Conciliators in this respect,
vel when a Subordinate Judge is seized of a Conciliaton-agreement,
there is a proceeding before him under the Act. He should, therefore,
under 8. 74 of the Act follow the provisions of the Civil
Procedare Code in regard to placing on the record the heirs of the
deceased parties.?

Certificate of no effect after a year :—This is thought
necessary in order to prevent these certificates being used in terrorem,
and it will probably operate beneficially in another way, in as much
as when more than a year has elapsed from the time at which the
attempt at conciliation has failed, it way not unreasonably be hoped
that a fresh attempt may be successful,¢

Suit dismssed for want of a certificate ; effect ;A suit
being dismissed against the principal debtor, on the ground that no

(1) $ec Raghunath v.-Anant, 1882 P.J. 368; Sayad Nyamtula v. Nana
Valad Faridsha, (1888) 13 Bom., 424 cited.

(2) Krishnarao Anandrao v. Hari, 1898 P. J, 507 (Parsons & Ranade, J1.).

(3) Narandas Sakharam v. Kondi, (18%4) 19 Bom., 202. (Sargent, C, J,
and Candy, J.).

(4) Staterent of Objects and Reasons (Act XXIT of 1882.),
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conciliator’s cartificats hal boen obtained unler this Act, it was
held that this did not amount to discharge of the principal, and that the
suit could proceed and a decree be given agaiust the surety.!

The objection as to want of proper certificate =
The want of & proper certifizate is not fatal to a suit. As soon
a3 & defect in & certificate becomes apparent, the proper course i
for a Court to stay proceedings to enable the plaintiff to make
good the defect by producing a requisite certificate.? This defect
does not vitiate the suit and a fresh certificate can be filed in appeal®
The oljection to the suit, on the ground that a proper certifiate is
not obtained, can be taken for the first time in second appeal, as it is
an objection affecting the jurisdiction of the Court below.?

[2] 48. Allowance to be made in period of
limitation:—In computing the period of limitation
prescribed for any such suit -or application the time
intervening between the application made by the
plaintiff under section -39 and the grant of the certifi-
cate under section 46 shall be excluded. [*]

Old Law.
Saction 48 of Act XVII of 1879 was :—

“ Ja computing the peiiod of limitation prescribed (or any such suit* the
time intervening between the application made by the pluintiff under section
thirty nins and the grant of the cartiticats under section furty-six shall be
excluded.”

(1) Narsu v. Narsu, 1883, P. I, 282 (Bayley, Ag. C.J. and Pinh.y,d.).
Cf. Putali v, Tulja, 3 Bom,, 223 on the point of res judicats.

(2) Sayad Nyamtula v. Nana Valad Faridsba, (1888). 13 Bom., 424
Birdwood and Parsons, JJ.) It is otherwise under s, 433 of Civil Procedure
Cuode that ia so because the wording of that section is very peremptory,

(3) Krishnarae Anandrao v. Hari, 1898 P. J. 397 (Parsops and
Lanade, 3J.).

{a] This sextivn was subatituted for the original section 48 by Act
AXILL of the 1881, 8. 10.

[b) The secon) paragragh repeated by Act SII of 1891, is omitted.

* Nole tho nin-existence of the word appli-ation after the word suit,

"W
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In place of this section, Act XXIII of 1881, s. 10 substitnted a
new section, the first paragraph of which is the present section 48 ;

the second paragraph of the same, being repealed by Act XII of
1891, wast—

“Any such application which after the first day of November, 1879, has
been rejected, and which, if such time had been excludedin computing the
poriod of limitation prescribed for such application, would have been
entertained, shall be entertained if made withia two months from the twenty-
sixth day of October, 1881.7

Commentary.

Law before the amendment by Act XXIII of 1881:—1T'he
time spent by 8 judgment-creditor in obiaining a certificate from a
Congiliator under this Act, prior to its amendment by Act XXIII of
1881 in order to entitle such creditor to obtain execution of his
decree, cannot be deducted in computing the time within which such
deoree may be executed.!

" To give a fresh starting point the application to take some step
in aid of execntion must be made to the proper Court; a Conciliator
appointed under this Act is not a Court. The presentation, therefore,
to a Congiliator of an application to effect an amicable settloment
within the period of limitation does not save the limitation, if the
application to the proper Court be time barred. The presentation
to any Civil Court of an application for execution of a decree
passed before the Act came into force, to which an agriculturist
residing within any local area for which a Conciliator has been
appointed, is a party, s no legal presentation at all if the
application be not accompanied by tae Concilistor’s certificate.?

Law under the amendment :~The period during which the
Conciliator s endeavouring io effect an amicable setilement is to be
deducted in computing limitation under this section? And this
rule is not limited to suits falling under s. 3 only.¢

(1)Msdhsji v. Shivaji, (1881) P, J., 243. (Westropp, C. J. & Pinhey, J.).
(2) Manohar v. Gebiappa (1881) 6 Bom., 31. (Melvill and Kembal, JJ )

(3) Venkatrao Bapu v, Bijesing Vithaleing, (1885) 10 Bom., 168.
{Sargent, C. J. and Birdwood, J.). /

(4) Durgaram v, Shripati, (1884) 8 Bom., 411 cited under s, 47.
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Whera the Conciliation-agreemwent was ordered Ry, bt &ftdr.
the date of the first instalment due under it, feld tha i

limitation ran from the date of filing.!

A suit in which no certificate is needed :—The time
occupied before a Conciliator by a plaintiff in a sait in which no
Conciliater’s certificate is necessary, cannot be deducted in computing
the period of liruitation for such suit?

“Application ... unders. 39"-—In the case noted below?
the plaintiff was an agriculturist residing in the Kopargaoa Taluka
and purchased the honse ia dispute from the defendant on the 30th
January 1872, but did not get possession. On the 12th Decomber
1883, Le applied to be put into possession under s. 39, to the
Congiliator appointed for the Khatav Taluke, where the house in
dispute was situate. The proceedings before the Conciliator lasted
until the 19th February 1884, on which day a certificate under s. 46
of the Act was granted tothe plaintiff. Onthe 20th February,
1884, the plaintiff bronght this suit to recover possession of the house.
The defendant pleaded limitation. The plaiutiff contended that
under s 48, the time occupied in the proceedings btefore the
Conciliator should be deducted in computing the period of limitation.
Ileld, that the plantiff was not entitled to such deduction, as. the
Congiliator, before twhom the proceeding had been instituted, was not one
appointed for the local arvea in which tle plaintiff was residing, as
required by 5. 39, and had, therefore, no jarisdiction to deal with
plaintif’s application. [Held also, that the certificate obtained by
the plaintiff was not sach a certificate msis required by s 47
of the Act.

49, Local Government to make rules! :—The

{1) Bee Madhavrao v, Vithu, 1886 P.J, 162 cited undere. 44, Bee
notes under s. 49.

(2) Ganeeh v, Balaji 1883, P. J, 238, (West and Navablai, JJ.).

(3) Bsysd Nyamtula v. Naas Valed Farideha, (1888) 13 Bom. 424
(Birdwood and Parsons, JJ.). Raghuoath Dadajee Khade v, Anant Govind
Bhopale, 1882 P, J., 368 referred to.

(4) For rules under this section see part LI of this book, 8ee also part
I of B. G, G. for 1879 pp. 999-1000, for 1880 p. 1072, for 1882 p. 682, for
1884 p. 784, 1903 pp. 359 and 859.
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Local Government may from time to time make
rules—

(2) regulating the procedure before Conciliators
in matter not provided for by this Act;

(6) fixing the charges to be made by Concili-
ators for anything done by them under this
Chapter; and

(¢) determining what record and accounts shall
be kept by Conciliators and what returns
shall be framed and furnished by them.

Commentary.

The sections of this Chapter and the netifications issued by
Government therennder are not sufficient to give a complete idea of
the procedure before Conciliators. We, therefore, propose to add some
totes on the pragtice for the reader’s information.

(a) The procedure before Conciliators.*

The application—to be made under 5. 39 to a Concili-
ator should be in writing almost in the form of a plaint. It
need not be verified ; but it should be accompanied by documents or
exiracts from accounts on which it is based ; and the list of ihe
documents put in should be entered on the application. Such an
application may be made either by one party or by both jointly; in
the latter case, however, the Conciliator is enjoined to inquire
whether the indebted party, joining in the application, has fully
understood what he is doing.

Admission of the application :—When an application
is presented to a Conciliator he will generally ille and register it, if
(¢) the dispute is of a civil nature and can be taken coguizance of
by a Civil Court; and if (i) any of the parties to the application is
described as an agriculturist residing within the local limits for

® The information given helow is taken mostly from the rules made by
the Special Judge tor the guidance of Conciliators. We have not dwelt on
pointa purely minisrerial, a8 doing so would ot interest ordinary reader.
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which ho is appeinted, 1f the Couciliator bas reason to suspect that
a party described as an agriculturist is really mot so, be will
inquire into the matter and refor the case if necessary to the
Subordinate Judge for inquiry and order.

Issue of summons :—When the application is filed, the Con-
ciliator will fix a day for hearing, which will generally be any day
within one month from the date of filing—of course having regard
to the distance of the place where the opponent way be residing.
He will at once inform the day of hearing to the applicant and
is2uo summons to the opponent. If the opponents are more than one
and reside in different villages, each one will have a separate
summons issued to him and served through the agency of the Civil
Court or of a Village-officer as the Conciliator may think convenient.
The Conciliator may even call the parties himself, if he thinks
they would attend without a sumwons.

The rule that a notice to parties to a Coneiliation-agreement
should be served through a Subordinate Judge, framed by the Local
Governwent under 8. 49 of this Act and published at page 682,
part L of the Bombay Government Gazette, (1882) is not wltra vires,
and & notice o served was held to be a good noticel

Adjournments :—Conciliators are generally instracted fo use
ntmost despatch in the disposal of applications, An application can
in no case be kept pending for more than three months except with
the permission of the Special Judge; and generally more than three
adjournments should not be allowsd.

Attendance : —Parties may attend even before the day fixed
for hearing if they want the disposal of the application on that day.
The Conciliator will note the attendance of parties and if the opponent,
for sufticient reason, could not attend, the Conciliator may adjourn
the bearing to any further day,

Effect of failure to attend :—(a) 1f the applicant does not
attend without any suflicient reason, the application will generally
bs disuwised? () If the oppouent does not attend (withont good

(1) Jotiraw Maniram v. Devba Iswarapa (1885) 10 Bom. 189, (Sargent,
C. J. sud Nanablai, J.).

(2) 1 however the oppenent s pre-ent and is willing to €0mproinise,
one wore &djournment will be given ta enable the spplicant to attend,
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reason) a certificate will be given to the applicant under s. 46, 1f
both the parties do not attend after a special swmmons, from a
Conciliator specially authorized under s. 40, has been served against
them, they will be deemed to have committed an offence under
8. 174 of the L. . Code. This penal liability applies even when
one of the parties happens to be absent.

' The disposal of application :—The application may be dis-
posed off in either of the following ways :—(i) It may be dismissed,
(if) if the parties agr.e to & settlement a Kabuliyat may be made or,
(#ii) if the parties cannot agroe, a certificate may be given.

When will the application be generally dismissed ?—
(a) If the applicant fails to pay the process-foes or Court-fees within
the time allowed by the Conciliator (generally four days), () if the
applicant fails to attend on the day fised for hearing, the application
will generally be dismissed.

Taking an application again on file :—If tha applicant
within 30 days from the day of dismissal, applies to get his
application again o file and shows sufficient reason therefor, the
application will be again taken on file; in which case no fresh
process-fees need be paid.

Kabuliyat :—After the inquiry under ss. 40, 41 and 42, if,

the parties come to an agreement finally disposing of the matter
under s, 43, such agreement, which is styled a5 a Kabuliyat, will be

written alnost in the form! of a decree (with some additional en-
dorsemeats) and signed by the parties and attested by the Conciliator.
Such Kabuliyat will generally be filed before the day on which
perfurmance of the agreement embodied in the Kabuliyat is o be
made, The Conciliator may, in proper cases, with the consent of the
parties add or strike off the names of parties,

Issue of certificate :—A cortificate is issued under s. 46
(i) when the opponent wilfully absents bimself or canuot be
found,

(ii) when the endeavour to induce the parties to agree to an
amicable settlement fails, or

(1) A sawple of the Kubuliyat is given in part II of this book,



Chapter VI, s. 49. Procedure before Conciliator. 135

(iii) when the Conciliator thinks that the claim of the appli-

. cant is not within time ; or that the dogument which is

the busis of the claim is defective for want of stamp,
registration and the like.

N.I3. ~When the Conciliator is satisfied that the first certificate
given to the applicant is really lost, a new certificate
will be given to him.

The application to get a certificate should be made within ten
days from the date when the order to give such certificate is passed
by the Conciliator.

The duties of a Conciliator :--Amongst a number of other
ministerial duties,

(i) The Conciliator ought not to interfore ina watter in
which he is personally interested without the permission
of the Special Judge.

(ii) when the parties come to an agreement and a Kaluliyal
is drawn, the Conciliator should take care to ascortain
whether the persons befors him are the real parties to
the dispute, and whether they have fully understood the
mesuing and effect of what they had agreed to do
and have freely given their consent thereto. ‘

(iit) The Conciliator has geverally to try his best to bring the
parties to (s voluntary) amicable settlement.

{iv) A Conciliator should make a report to the Special
Judge, if he is to be absent for more than four days from
the place for which he is appointed.

Reference to Special or Subordinate Judge :(—

(i) When the status of a party cowes into question the matter
is referred to the Subordinate or Special Judge,

(i) when a matter is required to be kept pending for more
than three months, or

(iif) when the Conciliator is interested in the matter befors
hiw, a referenco will be made to the Special Judge,

(iv) When any of the parties to & Kaluliyat revokes his
consent to it and protests against its being filed, the
Conciliator will reter the matter to the Court to which
the Kalulivat is to Le sent,
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Remand :—The Court may remand a case to the Conciliator
for further inquiry ur amendment of the Kabuliyat, The Conciliator
after forther inquiry shonld make the necessary changes in the
Kabuliyat and get them attested by the parties. If after any
Kabuliyat is remanded the parties do not appear, it may be sent back
to the Conrt. WWhen a Kabuliyat is sent back by the Court in order
that the Conciliator may give the party a certificate under s. 46, the
Conciliator may take the original application on file and grant the
certificate if the applicant presents himself in time to receive it.

Transfer:—The Special Judge may transfer an application
from the file of one. Coneciliator to the file of another. But a
Conciliator himself cannot make sach a transfer.

Documents put in:—If the documents put in with the appli-
cation be extracts from accouut-books, the Conciliator will compare
and check them with the original and retorn the originai books to
the parties. If the party putting in any document immediately
wants it back, the Conciliator may make the necessary endorsements
on the document and on the applicatian in the matter of which it is
produced, and return it to the party producing it, asking him at the
same time to produce the same when'called for. The Congiliator will,
if so required, pass receipts of documents put in and kept by him in
his custody. Documents which, by force of the kaluliyat, have
become void or useless, will not be returned to the parties but will
bo sent to the Court with the Kabulyat with an endorsement to
that effect. But where the document bas not thus become veid or
useless, a trae copy of the same will be sent to the Court with the
Kabuliyat and the original returned to the party producing it after
taking his acknowledgement of the receipt of the same on the appli-
cation. When a matter before a Conciliator is settled independently
of him or when it cannot be settled and a certificate is given to the
applicant under s. 46, all documents put in will be returned to those

persons who had produced them.
(b) Charges to be made by Conciliators.

The process-fees—will be received in the form of Court-fee
stamps. The process-fee for summons will be paid only once. So
if a fresh summons s required to be served upon the persons already
summoned, or their heirs (in case of the death of the former), no
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additiona] process need be paid,  So also, where a summons i3 to
be served npon the oppaneat fur Limseif and as the guardian of a
minor, one process need be paid.

Court-fees :~The Court-fres are talen generally from the
applicant within « time~—not more thwn 15 duys,—fixed by the
Uoncilistor, Ou fatlure to pay the s.me by any of the yarties within
time, the applioation will stand dismissel. The Uourtfee is taken
at the rate of 8 annas per cent on the amount awarded iu the
Kaluliyat, The valuation of a suit, other than those describod in
8. 8 f this Act, will for this purpose be determined by the general
rules of Court-fees Act. Court-fee-stamps should be affised to the
Kululiyat; when the foes amount to more than 10 rupees, the Ka/nliyat
should be written on the stamped paper,

Costs :—The costs of process-fees will be entered by Conciliator
on the margin of the Kabuliyat or the certificate as the case may be,

(c) Records,! Returns and Accounts.

A Congiliator has chiefly to keep a general register of appli-
cations, a process-fee and Uourtfee book, and an inaward and
outward register,  He Lias also to send to the Special Judge by the
end of every month & monthly statement of the disposal of
applicating and the fee received therein, a monthly report,
contingency bills, &e.

The applications disposed of in any monthi are to be sent to the
Court befors the Lith of the next month, And except the Regrster-
book and feebock for the current yeur and a year preceding it,
all cther such books of previous vears are to be sent to the Uourt for
safe custody.

(1) Ihe forms of record with necessary directions are giveniu part I1 of
tlis Look.

18
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CHAPTER VIL

D e e =]

Superintendence and Revision.

B —

50. District Judge to inspect, etc:—The
District Judge shall inspect, supervise and control the
proceedings under [#] Chapter II, Chapter IV and
Chapter VI [2] of this Act, of all Subordinate Judges
and the proceedings of all Village-munsifs and
Conciliators.

[b]51. District Judge may withdraw case
from Conciliator or Subordinate Judge, or sit
with Subordinate Judge as a Bench for trial of
any case :—~The District Judge may—

(@) transfer any applicati(;n pending before 2
Conciliator to the file of any other
Conciliator;

(6) [¢] transfer from the Court of one
Subordinate Judge to another any suit or
any agreement pending before a Subordi-

- nate Judge under Section 44 of this Act;
or [¢] transfer to his own file any suit or
other matter pending before the Court of
any Subordinate Judge under [2] Chapter
11, Chapter IV or Chapter VI [2] of this Act,
and may dispose of the same as if he were
a Subordinate Judge; or

[a—a] These reterences were substituted for the original references by
Act XXII of 1882 s. 14.

[b] This section was substituted for the origiaal 8. 51 by Act XXIII of
1881, 8. 11,

{e~c] These words were added by Act VI of 1895, 8. 13.
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(c) stay the proceedings in any such suit or
matter, and sit together with such Judge as
a Bench to dispose of such suit or matter in
accordance with the provisions of this Act.

If the Members of any Bench sitting under this
section differ in opinion, the opinion of the District
Judge shall prevail.

Old Law.

This section in Act XVII of 1879 was i
The Distriet Judge may—

(a) transfer to his own file any suit or other matter pending
before the Court of any Subordinate Judge under Chapter II
or Chapter IV of this Act, and may dispose of the same as if
be wore a Subordinate Judge ; or '

(b) stay the proceedings in any such suit or matter, and sit
together with such Judge as & Bench to dispose of euch suit or
matter in accordance with the provisions of this Act,

1f the mombers of any Bench sitting under this section differ in opinion,
the opinion of the District Judge shall prevail.

[*] 52. Appointment of Assistant or Sub-
ordinate Judges to aid District Judge :—(1) The
Local Government may appoint an Assistant or Sub-
ordinate Judge to inspect and supervise, subject to the
control of the District Judge, the proceedings of all
Subordinate Judges under Chapter II, Chapter IV and
Chapter VI of this Act, and of all Village-munsifs
and Conciliators in any district or part of a district to
which this Act applies:

Provided that, if the Local Government thinks fit,
the same Assistant or Subordinate Judge may be so
appointed for two or more such districts or parts of
districts or districts and parts of districts.

{a] This section was substituted for the originale. 52 by Act VI of
1895, 5. 14,
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(2) The District Judge may, by order, confer upon
any Assistant or Subordinate Judge appointed under
this section, as regards any district or part of a district
for which he is so appointed, all or any of the powers
specified in the order which vest in the District Judge
under section 51.

Old Law.

The original section 52 was :—

The T.ocal tiovernment shall appoint an Assistant or Subordinate Judge
to inspact and supervise, subjrct to the control of the District Judge, the
proceedings of ll Subordinate Judges, under ¢ Chapter II, Chupter IV,
and Chapter VI ? of this Act, and ull Village-Munsifs and Conciliators in
each of the said districts of Puna, Satara, Sholapur, and Ahmadnagar :

Provided that, if the Local-Government thinks fit, the same Assistant or
Suborlinate Judge may be so appointed for two or more such districts.

Ary Ag-istant or Subordinate Judge appointed under this section may,
in any district for which he is 8o appointed, if the District Judwa so direct,
exercise the powers of the District Judge under section 51 of this Ast, aud
trausfer any sait under section 23 of the Code of Civil Proceedure.

Commexntary.

District Judge’s powers of Superintendence :—The
powers of Superiutendence of a District Judge are defined by
goctions 50 and 31 ani the District Judge has also the power under
para (2) of s. 52 to deligate the functions vested in him by s. 51
to any Assistant or Sabordinite Judge appointed under s. 32 by
the Local Government. Section 31 does not refer to proveedings
before Village-Munsifs, but powers somewhat similar to these in
5. 51 have been vested in the District Judge by the proviso to
8. 33, A Special Judg (if appointed) is to discharge in the place
of the District Judge all his pawers ander this Act.

Powars of Assistant and Subordinate Judges :—The
Local Government may vest an Assistant or Subordinate Judge with
powers of inspectivn and Surpervisim wentioned in s, 50, which
will Le exercized snbject to the control of the Distrivt Judge 1t s
submittel that under the section, as it stands, the Local Government
cannot confer on an Assistant or Subordioate Judge the powers
vested in a District Judge by s. 51, But the District Judge may
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confor such powers on Assistant or Subordinate Judges appointed
under s 52, An assistant or a Subordinate Judge appointed under
8 52 has ot any independent and full powers either of revision or
reference.!

53. Of revision :—The District Judge may, for
the purpose of satisfying himself of the legality or
propriety of any decree or order passed by a Subordin-
ate Judge in any suit or other matter under [¢]
Chapter II, Chapter IV or Chapter VI {2] of this Act,
and as to the regularity of the proceedings therein, call
for and examine the record of such suit or matter, and
pass such decree or order thereon as he thinks fit;

and any Assistant Judge or Subordinate Judge
appointed by the Local Government under section 52
may similarly, in any district for which he is appointed,
call for and examine the record of any such suit or
matter, and, if he see cause therefor, may refer the
same, with his remarks thereon, to the District Judge,
and the District Judge may pass such decree or order
on the case as he thinks fit:

Provided that no decree or order shall be reversed
or altered for any error or defect or otherwise, unless
a failure of justice appears to have taken place.

54. Special Judge:~The Local Government
from time to time may, and if the Government of India
so direct shall, appoint an officer, as Special Judge, to
discharge in the place of the District Judge all the
functions of the District Judge under this Act in
respect of the proceedings of all Subordinate Judges,
Village-munsifs and Conciliators, and may cancel any
such appointment.

(1) V-8, 53 pars 2,8 54 Lot pura; compore o 435 (Crimival Pro,
Cude) tast para.

{a—a] Theso refereucas were substituted for the oriyinal reforences by
Act XXIT of 1882, 8. 14.



142 Chapter VII, s, 54. Revision.

Such Special Judge shall not, without the previous
sanction of the Government of India, discharge any
public function except those which he is empowered by
this Act to discharge.

If any conflict of authority arises between the
Special Judge and the District Judge, the High Court
shall pass such order thereon consistent with this Act
as it thinks fit.

No appeal shall lie from any decree or order passed
by the District Judge under this chapter, or by the
Special Judge, or by an Assistant or Subordinate
Judge appointed under section 52, or by a Bench, in
any suit or proceeding under this Act,

[2] But the District Judge or Special Judge, or an
Assistant or Subordinate Judge or Bench, may refer to
the High Court, under section 617 of the Code of
Civil Procedure, any question of law, or usage having
the force of law, or the construction of a document,
arising in any case pending before him or it under
this chapter as if that case were a suit or an appeal
pending before him or it; and, in respect of every
reference so made, sections 618 to 621 of the said Code,
both inclusive, shall apply:

[2] Provided that no reference shall be made under
this section by any Assistant or Subordinate Judge,
or by any Bench of which the District Judge or Special
Judge is not a member, without the previous sanction
of the District Judge or Special Judge, as the case
may be.

Commentary.
The powers of revision—

Of the District or Special Judge :—The powers of revision
given by this section are restricted only to suits and proceedings

{s] Theee paras were added by Act XXII of 1882, 8, 15,
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under Chapters 11, IV and VL 4n eaecutionorder ina suit to
which Chapter 11 applies is an order in the suit, and, therefore,
subject to revision under & 53 In a svit falling under cl. () of
5. 3 the Special Judge has jurisdiction although neither of the
parties to the suit is an agricuiturist.® With reference to proceedings
before Village-munsifs, the District Judge has no power of revision
under this Chapter. A provision in this respect i3, however, made
in 8. 36 of this Act.

Under Section 36—the District Judge can only act on
the application of a party and cannot act of his oten motion; wlile under
5. 53 the District Judge can exercise his revisional jurisdiction
proprio motu

Under sactions 53 and 34 the Special Judge can interfere with
an improper as well as an illegal decree or order. His revisional
jurisdiction resembles that possessed by the High Court under the
Code of Criminal Procedure, and ought, if it be held to include the
power of sefting aside the decision of & lower Court on the facts,
to be exercised only in very exceptional cases.!

But in a subsequent case it was held that under this section the
Special Judge has a revisionary power in all cases when a failure of
Justice appears to have taken place. 1t is for him to decide whether
the finding on a question of fact by a Subordinate Judge is of that
nature, and in doing so, he is entirely within his jurisdiction.
Section 622 of the Civil Procedure Code gives to the High Covrt
jurisdiction to interfere only where the Lower Court acts without
jurisdiction or has exercised its jurisdiction illegally or with material
irregularity®  But the practice of this Court under section 622 of
the Code cannct, in the absence of words to that effect, be properly
imposed on the special Judge a5 regards matter of law determining
jurisdiction.
(1) Manchar v. Bhavani, 1855 P. J, 90 (Birdwood and Wedderburn, JJ.).
(2) Gaawsh Krishoaji v, Erishnsji, (1589) 14 Bom., 387, (Scott and
Candy, JJ.).
(3) Vide Balcrishoa v. Makadeo, (1896) 22 Bom., 520, cited later on,
. (4) Bhida v, Bsli, (1890), 15 Bum., 180 (Birdwood and Telang, JJ.)
disseuted from in 19 Bow,, ¥56 ; see slso 23 Bow., 321.
(3) Gura Bass:ya v. Chanamalapps, (1594) 19 Bom., 286 (Sargent, C,
J. and Fulion, J.) shiduu v. Bali, (1630) 15 Bow., 18, dissented trom.

(6) Usuaubhai v. Dratbhai, 1833 P. J. 148 (Sargent, C. J. and
Telang, J.) lisyachaod v. Sultan Kahimbbai, (1293) 18 Bom., 347 referred to.




144 Chapter VII, ss. 53 & 54. Revision,

When the Speciol Judge under this Act entertains a clear
ojinion that ths findings of the Suber.inate dnde cu the questions
of fact are erroneons, and exervises his diseretion in setting aside the
decree, the High Uourt will not, in its extraordinary jurisdiction,
interfere with that discretion, escept under most exceptional
circamstances.!

The possibility that a Subjulge may have decided the question
of limitation wrongly by baving present to his mind an earlier
decision instead of a later decision offers uo gronnd for the ezercise
of the extraordinary jurisdiction in a decision from the Special Judge
under the D. A. R, Act®

Where the Lower Court finds the parties to be non.
agriculturists—Special Judge has no jurisdiction :—The
plaintiff alleging that she was an agricalturist sned for redemption
under Chapter II of the D. A, R. Act. The Subordinate Judge
raised an issne as fo her stalus and on that issne found that she
was pot an sgriculturist. He, however, proceeded with the trial of
the case and on the merits dismissed her claim. She thereupou
applied to the Special Judge, who took up the case in revision,
revorsed the decree of the Lower Conrt, and passed a decres in the
plaintift’s favour, holding that sh was an agriculturist,  JIeld that
the Special Judge had no jurisdiction, The Sub-Judge had found
that the plaintiff was no an agricalturist. Having done so, it must
bo deemed that he went on with the trial only in his ordinary
jurisdiction and the decres passed was one not under Chapter 11
of the D. A, R. Act, but under the general provisions of Uivil
P.Code. Bys. 53 ihe Special Judge has jurisdiction cnly over
the decisions and orders passed by a Sub-Judge under Chapter I1.

Where a suit to redeem a mortgage was admittedly within
the jurisdiction of the Uonrt of Furst lustance under this Act, it was

(1) Rayachand Mayachand v. Sultan Rahimbbai, (1893) 18 Bum,, 347
(Sargout, C. J, and Telang, J.).

(2) Sakharam v. Parvati, 1888 P. J. 274 (Sargent, C.J. and Navabhai.).

(3) Lakshman v. Ramchandra (1898) 23 Bum., 321, (Parsons and Hanade,
J1.); Cf. Buagavant v. Ragyo 1884 P, J, 30 scd Kondaji v, Anav, (1883)
7 Bom., 448, (West and Nanabhai, JJ.).
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lld that it was within ths revisional powers of the Special
Judge, and none the less so becanso the Special Judge, while
confirming tho decree of the Lower Court, incidentally found that
the mortgage sued on did not really exist and that another one did
exist of such an amount that asuit to redeem it would net have
been within Chapter 11 of the Act! So also an appiication of
Chapter 11 of this Act which would be illogal and wrong, if the
Subordinate Judge knew the sbject-matter was of greater value
than Rs. 100, may be sustained if he was led into applying it by
honest misinformation, And the original proceedings being thus
justified, & Special Judge can revise them and order a new trial!

Withdrawal of a suit in revision :—The Special Judge is
net competent in the exercise of his revisional powers to sllow 8
plintiff to withdraw his suit with liberty to bring & new one
morely on the ground that he has made some mistake in filing the
suit.?

Right to remand :—~The Special Judge has a right to remand
a caset

The power of reference :—This seclion empowers &
reference on a question of law or usage or on a construction of
decument arising in a case under this Chapter. No doabt, the
essentia! qualifications in s, 617—wthat the trying Court must
entertain reasouable doubt on the question® and that the construction
must affect the merits—do not appear in this section. Bot it is
submitted that as this section expressly refers to and relies wpon
section 617 of the Code, both the sections most be read together in
order to ascertain whether a reference would lie in any particular
case.

The word case in s, 34 evidently includes suits and proceedings
under Chapter 1L, IV or VI,

(1) Bhagvant v, Rango, 1884 P. J., 30. (West and Nanabhai, JJ.).
(2) Kondsjee v. Avau, (1883) 7 Bom., 448 (West and Nanabhai, JJ.).
(%) Muktaji Bhagofi v. Manaji, (1838) 12 Bom., 684, (Birdwood and
Parscns, JJ.).
N (4) Korduwal v. Kaeiba 1831, P. J. 1 {Westropp, C. J. and Birdwood,

(5) Seo Bliavaji v. De Brito, (1905) 7 Bom. L. R., 895,
19
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“ Appointed under section 52” :~The Assistant and
Subordinate Judges appointed under s. 52 have no independent
power of reference or revision like that possessed by a District Judge.!
But the proviso to s. 54 has no application to references under s. 617
of the Civil Procedure Code by a Subordinate Judge not appointed
under 5. 52 of this Act. The previous sanction of the Special Judge
is not, therefore, necessary to a reference made by a Sutordinate
Judge in a case not tried by him under Chapter V1I of this Act and
it is not competent to the Special Judge to refuse to forward such a
referonce?

Powers of review :—It is to be noted that this Chapter, while
conferring the powers of reference and revision on certain Jadges, does
no$ ¢onfor upon them any powers of review. Under s. 74 the
Civil Procedure Code is made applicable to proceedings before
Subordinate Jadges only. The Subordinate Judges, therefore, can
review their own findings independently of this Chapter; whilo a
District Judge or a Special Judge cannot. But the discretion given
to the District or Special Judges nnder their powers of revision is so
wide that they can use their discretion in revising their decrees or
orders in certain cases. It seems, however, that they cannot review a
case simply on the ground of the discovery of fresh evidence.?
Moreover, the Special Judge has jurisdiction proprio motu, under the
provisions of s. 53, to vary a decree of the Lower Court while not
reviewing the case on the ground applied for by the plaintiff.t

The exercise of discretion :—An Assistant Judge having
found that the defendants in a suit pending before him were not
agricalturists, the defendants presented a petition of review of that
finding and in review the Assistant Judge came to a contrary
conclusion, Held that as & 74 only makes the Civil Procedure
Code applicable to suits before a Subordinate Judge, the conduct
of proceedings before a District or Assistant Judge, when sitting in

(1) Vide a. 53, para 2 and 0. 54, last para,

(2) Rango v, Kalu, 1885 P. J, 221. (Birdwood, and Jardine, JJ.),

(2) A detailed description of the cases illustrating these points is given
in the next paragraph,

(1) Balerishoa v. Mabadeo, (1895) 22 Bom.,520. (VFarrap, C.J. and
Hosking, J.). As to the facts of the cise, see the case cited in notes to
sections 12 and 13,
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revision under s, 53 of this Act, is within his own discretion, and
the granting of a review on the ground of mistake a3 to the nature
of the defendant’s income, is 8 reasonable exercise of such discretion.t

The Special Judge appointed under this Act (the defendants
not appearing) reversed, ia revision under s. 53 of that Act, the
decres of the Sub-Judge and pased a decree for the plaintiff.
Oue of the defendants, who, it appeared, had not been served with
notice of the previous application for review, subsequently applied
to the Special Judge to review his decree, and that application was
granted on the ground that the applicant had not had notice of the
former review, On this subsequent review, the Special Judge
discovered that he had made a mistake with reference to the date
of certain documents, and that this mistake had led him to a wrong
conclusion upon the merits of the case. He consequently reversed
bis former order and dismissed the suit, confirming the original
decree of the Subordinate Judge. The plaintiff then applied to the
High Court under its extraordinary jurisdiction vuder s, 622 of the
Civil Procedure Code. Ileld that in granting a rehearing, the
Bpecial Judge had exercised a reasonable discretion with which the
High Court could not interfere in its extraordinary jurisdiction.
The Civil Procedure Code is not applicable to procesdings befors the
Special Judge, and the conduct of such proceedings rests within bis
discretion? The Special Judge cannot, under this Act, review his
ducree and order 8 new trial on the groond of discovery of fresh
evidenoe bat he has discretional power to review his decree
in order to correct a mistake into which be has fallen.!

The Special Judge, noder this Act, has power to set aside an
exparte order made by himself—if such a.course be needed fora
reasonable cxercise of the discretion on his part.s

(1) Badrichsrya v. Ramchandra Gopal, (1893) 19 Bom., 113 (Sergent,
C.J,and Candy, J.) ; see Visvanath v, Aba, 1886 P. J. 11, Of. Babsji v.
Babaji, (1391) 15 Bom., 650.

(%) Ramsing v. Babu Kisansing, (1893) 19 Bom., 116. F. B. (Sargent
C. J. and Parsons snd Fulton, JJ.).

() Babaji v. Babaji (1841) 15 Bom., 630 (Birdwood and Parsons, JJ.)
cited in Ramsing v, Babukissusing, Supra.

(4) Ramsiug v, Bubu Kisansing, Supre.

(3) Ramachandrs Narayan v, Dreupadi, (1895) 20 Bom., 251, (Sargent,
C. J.k Fulton, J.); Vishvanath v. Abs, Kadricharya v. Ramchandra, Rameing
v. Babu Risansing, all cited ubov -, were referred to snd considered,
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Notice how far necessary :—It is illogal on the part of the
Special Judge appointed under this Act to reverse the decree of a
Subordinate Judge on review without giving a proper and sufficient
notice to the party in whose favour the decres was passed! In a
case decided a few months previously, it was keld that notice to the
parties was not necessary before the power of revision under s. 53
could be exercised ; that section 53 does not expressly provide for
sach notice, and that s 74 only made the Civil Progedure Code
applicable to snits and proceedings before the Subordinate Judge
and that under 8. 75 no ruls regarding notice had been made by
the Local Government.?

Conflict between a District Judge and a Special Judge:—
As the Special Judge is to be appointed to discharge in the place
of the District Judge all the functions of the District Judge, there
is thus no likelihood of the simultaneous exercise of the powers
under this Chapter by both of them. A enflict of authority may,
however, arise where the Special Judge is succeeded (in authority)
by the District Judge (or vice-versa) and the succeeding Judge differs
from the Judge to whom he succeeded.

So also, a conflict may arise where A snes B to recover possession
on the strength of a sale-deed which the defendant contends to be a
mortgage-transaction, and the Court dismisses the suit holding it to
be a mortgage; and where another suit is brought by B against A
on the same deed for redemption in which the plaintiff gets a decree.
The matter in the first suit not being under this Act goes to the
District Court in appeal, and the matter in the second suit (being
under this Act) goes before the Special Judge in revision. In this
case it is possible for the two Courts to come to different and in-
consistent conclusions, in which case it will be diffioult to ascertain
the effect of the one decree over the other. The best course for the
Special Judge to avoid such anamoly, seems to be to stop
proceedings until the questicn of sale or mortgage is finally disposed

of in appeal.

(1) Rupchand Khen.chand v. Balvapt Narayan (1887) 11 Bom., 591
{West and Birdwood, JJ.).

(2) Vishvanath v. Aba 1886, P. J. 11. (Sargent, C, J., and Nanabhai,
J). 7This case does not seem to be referred to in the case reported in 11
Bom., 591 cited above, The Judgmeut ir: this case says that the opinion of the
Division Court consisting of West and Navabbai, JJ. on petition No. 89 of
1384 was apparently the game. It secms this judvement of West and Nana-
bhai, JJ. i8 not reported even in the Printed Judgment series,
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CHAPTER VIIL

v e I

Registration by Village-Registrars.

s5. Appointment of Village-Registrars :—

The Local Government may, from time to time,—

(a) appoint such persons as it thinks fit, whether
public officers or mnot, to be Village-regis-
trars for such local areas as it may, from
time to time, prescribe;

(8) direct the Village-registrar for any local
area to discharge the functions of a Village-
registrar for any other local areas con-
currently with the Village-registrars of
such other local areas; and

(¢) delegate to any person, by name or in virtue
of his office, the powers conferred on it by
this section;

and may cancel any such appointment, direction
or delegation,

Commentary.

The object of this Chapter :—The first object aimed at is to
establish precautions against fraud by either debior or ereditor in
their original transactions with each cther, and so Leep them on
ood terms and out of Court as far as possible.

Tiis Chapter is inteuded to meet some of the usnal frauds, e.g.
(1) foruing honds, (2) withholding the consideration menticned in the
Lendy () ot ining new bouds i satisfaction of oIl bonds and of
deerees aud neverthieless enforcing the latter, (4) tendering in evidence
fale recepite and fulse evidence of aileged payments, (5) pleading
that hends are fulse when they are really genuine,
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This Chapter provides that every instrument to which an
agriculturist is a party shall be written by or under the superin-
tendence of a Village-registrar, executed in his presence, and attested
by him ; that the regisirar shall give a copy of it to the party not
entitled to the original, and shall both endorse on the original
whether transfor of consideration took place before him or not and
mark for futare indentification any instrument which such original
supersedes. 'The reasonableness of such a measure is evidenced by
the provisions for Notaries in France and most of ¢he European
Countries, and by the penalty in England on unauthorized persons
practising as conveyancers. Instruments not so executed will be
invalil. By these means every raiyat shonld at least know what
he signs, and both parties should receive due protection.!

56. Instruments executed by agriculturist
not to be deemed valid unless executed before a
Village-registrar :—No instrument which purports
to create, modify, transfer, evidence or extinguish an
obligation for the payment of money or a charge upon
any property, or to be a conveyance or lease, and
which is executed after this Act comes into force by an
Agriculturist residing in any local area for which a
Village-registrar has been appointed, shall be admitted
in evidence for any purpose by any person having by
law or consent of parties authority to receive evidence,
or shall be acted upon by any such person :or by any
public officer, unless such instrument is written by, or
under the: superintendence of, and is attested by, a
Village-registrar:

Provided that nothing herein contained shall
prevent the admission of any instrument in evidence
in any criminal proceeding, [2] or apply to any instru-
ment which is executed by an agriculturist merely as a
surety [2] [?] or to any instrument required by section

(1) Hon'ble Mr. Hope's speech, Proceedings in Gavernor-General’s
Tegisiative Council, 1879, pp. 134-135.

[a—a] Fheso words were added by Act XXIIT of 1881, 5. 12,

{b] Bee the first footnote on the nexy page.
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17 of the Indian Registration Act, (I1I of 1877), to be
registered under that Act {*].

Commentary.
This section ewtends to the whole of British India.!

Sections 56 and 70.—Section 36 only says that uvnless the
instrument of the nature described therein is written and atlested
according to the provisions of this Chapter, it will not be admissible
in evidence, nor will it be acted upon by any person suthorized to
receive evidence or by any Public Officer; but so far as the quesiicn
of the creation of mortgage, lien or charge of or apon immoveable
property belonging to an agriculiurist is concerned, s. 70 eays
that the mortgage, lien or charge shall be iavalid, unless created
by & written instrument under the hand of the person creating it.
No doubt, after the instrument is drawn out, it will not be
admitted in evidence unless it is registered under 8. 56.2

Distinction between sections 36 & 63A.—Section 63A
relates only to documents required to be registered under s. 17 of
Indian Registration Act ; while s. 56 relates, as is apparent from the
words at the end of the proviso to the same section, to documents
other than those covered by s. 17 of the Indian Registration Act,
but falling onder the description given in s, 56,

In their effects, sections 63A and 56 are a little different. A
document coming under s. 63A, but not registered, will not be
recvived in evidence for the purposes given ins. 49 of the Indiaa
Registration Act only; while an instrument, falling under s, 56
but not written or attested as required by the section, shall mot be
admitted in ovidenco for “ any purpose by sny person having by
law or consent of parties authority to receive evidence, or shall be
aoled upon by soy public officar.”

* Shall [not] be admitted for any purpose™:—The plaintiff
sued two defendants, ome of whom was found o be an
agricoltorist, ou & Klata which ocontained an acknowledgment of
lisility to pay the amount due to the plaintiff and also an

[b—b] This portion was added by Act XX1IT of 1856, 9. .
(1) See 8. 1 of this Act.
(3) Vide the remarks of Rauade, J. in 23 Bom,, 148 (713),
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agreement to pay interest. The defondant, who was an agricultorist,
was struck off the record, and the plaintiff proceeded against the
other, and obtained a degree against him for the amount claimed,
the Court being of opinion that this section did not apply and that
the Klata sued on was valid and admissible in evidence though
not registered. The matter was reforred under section 622 of
Civil Procedure Cede to the High Court; it was argued that if was
simply an irregularity but in effect it was found to be an iilegality,
and the High Court Reld that the Khata was an instrument
purporting to evidence an obligation to pay money within the
meaning of this secticn which applied aithongh one of the executants
was not at agriculturist. The use of the words “for any purpuse”
in this section shows that the instrument in question, which was not
written and attasted in accordance with the section, conld not be
admitted in evidence in any case whatsoever—not eveu to enforce a
liability against one who was not an agriculturist.

S. 56 of this Act & s. 35 of Stamp Act :—S. 56 as a whole
may be compared with & 35 (first paragraph) of the ludian Stamp Act
and with proviso (d) of the same section. Under the ludian Stamp
Act, an instrument not duly stamped will generally be adwissible in
evidence in criminal proceelings, excepting those under Chapters
X1I or XXXVI of Criminal Procedure Code; but such a saving
provision does not exist in the proviso to s. 56 of this Act.

“ Executed......by an agriculturist " :—The plain words
of this section speak only of the execution by an agriculturist and
clearly refer to the siatus of the person who actoally executes the
document. A document execnied by an agriculturist in his own
name and not as the agent of another, is inadmissible in evidence
by reason of non-compliance with the provisions of this section.”

Instruments falling under s. 56 :—(1) Every instrument
which does not fall under s. 17 of I. R. Act and which purports

(a) to create, modify, transfer, evidence or extingnish an
obligation for the payment of money, or

(1) Dinsha Kavarji v. Hargovandas Govardbandas, (18:3) 13 Bom.,
215 (Birdwood and Parsons, JJ.) But see the remarks of Parsons, J. in
Mabadeo v, Mahada (1896) 22 Bom., 788 (792),

(1) Bapuji Govind v, Mahadeo Narayes, 1397 P, J., 137 (Parsons aod
Banade, 4J.)-
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(") to create etc. a charge upen any property, or
(¢) which purports to be a conveyance or () a lease ;
(2) and which is executed after this Act comes into furce,
(3) by au agriculturist (for Limself and not merely as an agent
or surety for another),
(4) residing in any Local area for which a Village-registrar
has been appointed. '

Release :—In a case & releass, thongh not registered nnder
the lulisa Rogistration Act, was held almissible, as it wag
recisiered under 8. 56 of this Act as a conveyance.!

Kabuliyat :—In 1801 the defendant passsd to the plaintiff
an agreement before the Conciliator admwitting lis lability to the
plaintiff for an ai:ount due on & previons mortgage aud fur a decretal
debt, as also for & fresh advauce then made. By the same document,
property already in possession of the plaintiff, as ulsu an additional
Louse, were mortgaged, with possession for the whole debt thus
admitted due, the defendant agreeing to pay interest at a certain rate.
The miortgagor was to pay off the debt within 4 years, and in default
pluietiff was to recover the same by sale of the property and to
liold the defendant personally liable for any deficit.  Tlis agreement
(Kalniiyat) was forwarded Ly the Conciliater to the Subordiuate
Judge, who, bowever, refused to file it and consequently no decrea
was dvawy up in the terws theroof, The nyreenient was not execured
in accordince with the terms of tho 1N A, T Act, ner was it
registered therennder,  In a suit bought by the plindff for.
recovery ¢f the moitgage~lelt by sale of the property or in the
alteruntive fur an order directing 1he defendant to execute a
mortgage i teru s of the sali ugreement and for a personal decree
sgninst the detendaut for e amount due; held that as the
dgivenent was net in itsef & mortyage and as it was not registered
r executed getonding W sectian £6, the Lower Courts were right ia
Loluing that the relation of merigagor and wortgagee was not
established between the parties and the Lower Courts had rightly
refused the seliet by way of sale. Ield also,—(Per Farions, J.)

1) See M huda v, Baysj tudn, (1893) 19 Bow,, 20¥ (Sargent, C J. sud
Cardry d.)e dhe reicase was executed on 16th June 1823, ar d thir the lacter
poit of the provieo 1o 0. 56 did wot exiey it beiug adued by the Awendiog
Act of 106,

Y
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{hat the agreement was not in itselfl a mortgage but simply evidenced
an jutention of the jarties io cre.te oue aul as such was not in-
admisible under s, 56 of the 1), A. K. Acty that even if it were
iurended by the agreement itself 10 create a mortgage, though the
document was ivadmissible to preve the interest inteuded to be
created, it was admissible to sbow the contract entered into for the
mort,age, and as such was valid and capable of being specifically
enforced.  Held (Per Ranade, J.) thet under this section and s. 70 of
1. A. R, Act, the agreoweunt was not adwissible in evidence and
it was doubtful if the agreement coull even be regarded as an
L.strement in writing.  Bus the oral ngreement, wlich was songht
to b given effcct to by the ayreement, coull be proved aliunde.
Such oral agreement so proved would not come within the
probicition of this section and s. 70, and could be directed to be
spovifically euforied.!

Abalance of account—signed by an agricoltarist is an
instrament which purpoits to eviueuce an obligation for the
paywent of money, and can not, thercfure, be adwitted in evidence,
unless wnitten by or under the superintendence of, and attested by,
a Village-registrar as 1equired by tuis section.? It may be obsarved
that a difficalty will arise if such entries be held registrable under
this section, for the entries in account-buoks, when aitested under
sectiuns 56 and 57 will become bonds accerding to section 3, cl. 4
(b) of Stamp Act (I of 1839); and will notbe aduissible in
evidence, if Lot writien vpou a stamp-paper. 1t would thus virtually
prohubit such eutuies beinyg wade ab wii?

A will—needs no registration under this section. Wills
can, however, be registered like othei uocumeuts. Hence the
necessity for specially rforring to them in sectivn 61 as sabstituted
in 15954

(1) Mabadeo Vinayak Vaidya v, Mahadu (1897) 22 Bom., 788
(Persens and Raoade, JJ.).

(2) Kanjee Ladba v. Dbonds, (1882) & Bom., 729 (Melvill snd
Kemball, 3J;.

(3) See the remarks of the 8ub Judge referring this ¢ase to H. C. at
p- 730, of 6 Bum., 729 cited above.

\4) Bali Kom Appa v. Naua, 1836 P. J, 707 (Farran, C.J, and Hosking, J).
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Sale-deed registered under Registration Act :~The
plaintiff purchased a honse from the defeudant, who was an
agriculturist, under & deed of sale dated 23rd June 1886. The
deed was registered under the Registration Act (L[ of 1877),
On the 1st December 1886, the plaintiff sued to recover possesion
of the house. The defendiut pleaded that the sale-deed was invalid
for want of consideration. DBoth the Lower Courts rejected the
claim on the ground that the sale-deel, not having been executed
acoording to the provisions of this seclion, was inadmissible and
inoperative. In second appeal, it was contended for the plaintiff
that, as the Amending Act (XXIII of 1886) came into force after
the institution of the snit, but before the suit came on for hearing,
the plaintiff was entitled to the benefit of the proviso added to this
section by the Amending Act, whereby it was provided that section
56 was not to apply to instruments which were duly registered
under the Indian Registration Act. Held that the proviso fo this
section did not apply, as it was not retrospective in operation, as it
involves not merely a change of procelure, but also a change of
existing rights. J[leld also, that the mere adwission in the
defondant’s written statement of the execution of the sale-deed
did not dispense with the necessity cf establishing affirmatively
the validity of the deed which was expresly iwpugued by the
defendant!

Proof aliunde :—Defendnts will not be precluded by
s, 56 aud 64 from proviug the payme-t Ly nuy one of the ordinuy
legal modes of proof. These sections were nct meant to protedt
land-lords; nudso payment may be proved ctherwise than by a
written receipt, though such be givent

(*]57. Such instruments to be written by, or

under the superintendence of, a Village-registrar
and executed in his presence.—When any

(1) Juvaouwl sitnisl v, Mokiabai, (18.0) 14 Bom., 516 (Scuit and l'rkang’
J3).

(2) Bila v, Shiva, 1397 P. J. 43) (Farran, C.J and Candy, J).Kels i
v, Gajui Kow Noraysuras, (1398) 13 Bousy 620, a2 p. 633, 883 XL (e) 10
8. 91 of 1h- Evidencs Act,

(8] 1his sactiou was sa'stitate] for the urigionl o 57 by Act SXIIT of
1881, 13,
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persots intend to execute any instrument to which
section 56 applies, all such persons shall appear before
the Village-registrar appointed for the area in which
the agriculturist, or, when there are several agricul-
turists intending to execute the instrument, any one
of such agriculturists, resides, and such Registrar,
after satisfying himself in such manner as he deems fit
as to the identity of the intending executants and
receiving the fee (if any) prescribed by the Local
Government in this behalf, and the stamp (if any)
which may be required by law, shall write the instru-
ment, or cause the-.same to be written under his
superintendence; and, after reading the same aloud,
or causing it to be so read, in the hearing of the
intending executants, shall require them to execute it
in his presence.

Attestation of such instruments.—Every
instrument so written and executed shall at the time of
execution be attested by the Village-registrar, and also,
if any of the executants thereof is unable to read such
instrument, by two respectable witnesses.

For the purposes of this section every executant
of any such instrument shall appear in person before
the Village-registrar; but every other party thereto
may appear either in person or by any agent, being
his relative, servant or dependant, whom he has duly
furnished with a power-of-attorney, [*] executed and
authenticated in such manner as the Local Government
may, from time to time, by rule prescribe, [P]
authorising him to appear and act on his behalf.

Old Law.

S. 57 of Aot XVII of 1879 was:—

When any pe-sons, «re of whom i an sgricn'turist rexiding in any ruch
tocal areayiesize 1o e c-ente any such instrum nr, they ghall nresesr thame lves

{b-b) The:e woids wee inscrted by Act XXII of 1883, 6. 16.
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befare the Vilage-1esistrar appointed by the Local Government for the
ares in which such agriculturist, or, when there are several such agricul urists,
any one of such agric.lturists, resides, and such registrar, after satisfying
himselt in such manner us he de-ms fit as to the identity of the parties and
receivig from them the fee (if auy) prescribed by the Local
Government in this beha'f and the stamp (it sny) which may be required by
law, shall write the instrument, or cause the sawme to be written under his
superintendence, and after reading the same aloud or causing it to be so
rend in the heaiing of Lhe parties, shall riquire thew to execute it in his
presence,

Evers instrmment 80 written and execnted shall at the tie of exeution
be attested by the Vil aze-Registrar avd also, if acy of the purtion thereto js
unuble to 1eud such instrument, by two respectable witnesses,

Commentary.

“ Any instrument to which s. 56 applies ":—The provisions
of this section and .59 a'so apply to iustruments falling under
8. 17 LR At ands. 63 A of this Act?

“ Every executant shall appear in person ":=The lndian
Registration Act does mot peremptorily require the personal
attendance of the esecutant. 1t sanctions the presentation through
an authorized agent?

8. Registration of instruments by Village-
registrars :—Every Village-registrar shall keep a
register of instruments excented before him in such.
form as shall, from to time, be prescribed by the
Inspector-General of Registration.

As soon as all the [?] intending executants have
executed uny instrument [3] before a Village-registrar,
he shall make a copy of it or cause a copy of it to be
made in his register, and shall deliver the original
instrument to the party entitled to the custody of the
same. (%]

Previous to delivery, the original instrument
[} shall be endorsed under the Village-registrar's

(1) n08 63 A,

f;’l 5?10«. 32 a0d 36 of I I, Act /111 of 1877).

n—a] Thee words we:e su'sti‘uted for the origi :
AT o T v uted or original worls by Aet
[0 <] Woids tepealed by Act XXII1 of 1836, 0. 10 (1) aud (2), are
owitled.
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signature, with the date of registration, the name and
residence of the Village-registrar, and the volume and
page of the register in which the instrument has been
registered.

[PJA certified copy of any entry in the register
shall be granted by the Village-registrar, free of charge,
on the application of any party to the instrument to
which the entry relates, or of his agent or representa.
tive, and the copy shall be admissibe as evidence of
the contents of the instrument.

Old Law.
The original words for which a substitution was made by Act
XX of 1881 5. 14 were sem
“ Parties tu any instrument have executed it."”
The words repoaled by Act XXIII of 1886, s. 10, (1) were :—
 And a certified copy thereof to the other party, or to each of the othar
parties if there be more thau one,”

And the words repealed by cl. (2) of s. 10 of Aot XXUI of
1836 were :—* and each such copy.”

59. Consideration to be fully stated in every
-instrument executed before a Village-registrar;—
In every instrument written by, or under the superin.
tendence of, the Village-registrar, the amount and
nature of the consideration, if any, shall be fully stated.

The Village-registrar shall also endorse upon the
instrument a note under his hand, recording whether
or not the transfer of the consideration stated therein,
or of any part thereof, took place in his presence.

Previous instruments to be produced :—
If the instrument modifies, or wholly or partly
supersedes, a previous instrument, such previous
instrument shall be produced before the Village-

{8] Thie pars wae sdded by Act XALLL of 1386, 8. 10 (4).
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registrar and shall be fully described in the instrument
to be executed, and shall be marked by the Village-
registrar under his hand for indentification.

[*]Production of copy of previous instrument
when to be permitted.—Provided that if it is alleged
that any such previous instrument is on the record or
otherwise in the custody of a Court, or is lost, or has
been destroyed, the Village-registrar, after ascertaining
that such previous instrument was duly registered,
may permit a certified copy thereof to be produced in
lieu of the original; and in every such case the follow-
ing procedure shall be observed, that is to say: _

(a) the contents of the certified copy shall be
fully described in the modifying or super-
seding instrument, and the said copy shall
be marked by the Village-registrar under
his hand for identification, and shall then
be delivered to the person who produced it;

(8) if the previous inmstrument is lost, or has
been destroyed, and the registered entry
thereof is in his custody, the Village.
registrar shall endorse on such entry a note
under his hand as to the modification or
supersession of the said instrument;

(¢) if the previous instrument is in the custody
of a Court, or if it is lost, or has been
destroyed, and the registered entry thereof
is in the custody of another officer, the
Village-registrar shall forward a certified
copy of the entry in his register relating to
the modifying or superseding instrument to
such Court or officer, with areport explaining

{a] This proviso was added by Bom, Act I of 19024 3.
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the circumstances, and such Court or officer
shall on receipt thereof endorse on such
previous instrument or registered entry a
note as to the modification or supersessmn
of the said instrument. :
6o. Registration under this Act to be
deemed equivalent to registration under Indian
Registration Act, 1877.—Every instrument executed
and registered in accordance with the foregoing pro-
visions shall be deemed to have been duly registered
under the provisions of the Indian Registration Act,
1877; and no instrument which ought to have been
execufed before a Village-registrar but has been other:
wise executed shall be registered by any officer” acting
under the said Act, or in any public office, or shall be
authenticated by any public officer. .
N. B.—This section applies to the whole of British ladiau.
(See s. 1).
- [#]61. Superintendence of Village-registrars
and custody and destruction of their records.—
(1) The Local Government may appoint one or
more officers to exercise by themselves ior their sub-
ordinates a general superintendence over all Village-
registrars, and may either make rules, or empower such
officer or officers to make rules, from time to time
consistent with this Act for regulating the progeedings
of the Village-registrars and for providing for the
custody of their records.
~ (2) The Local Government may, by order to be
published in the Government Gazettee, declare that
any documents other than wills remaining unclaimed
in any registration office in any district or part of a
district to which this Act applies, for a period
exceeding two years, may be destroyed.

{a] This section was substituted for the original 6. 61 by Act VIof 1895,
& 19,
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Old Law.

The original section 61 was :—

Village-registrars to be subordinate to the Inspector-General of
‘Registration:—1he luspector-Ueneral of liegistration shall exerci-s, by
himself and his eubordinates, a geueral superintendence over all Village-
registrars, and may, from time to time, witn the previcus sanction of the
Local Government, meke rules consistent with this Act for regulating their
proceedings, and for providiug for the custody of their records.

Note :—TFor rules under this section, see Part 11 of this Book.!

62, Exemtion of instruments to which
Government or any officer of Government is a
party :—Nothing in this Act shall be deemed to
require any instrument, to which the Government or
any officer of Government in his official capacity is a
party, to be executed before a Village-registrar.

Note :—This section extends to the whole of British Indian
(se0 s 1)

63. Power of Local Government to make
rules :—The Local Government may, from time to
time, make rules regulating the appointment,
suspension, dismissal and remuneration of Village-
registrars, and prescribing the fees to be levied by them,

XNote :—Lor rules under this section, see Part 11 of this book.?

(1) See also B. G. G, part I,—for 1895, p. 957,—for 1898, p. 1178,~for
1809, p. 974,—for 1902, p. 214,—for 1903, pp. 29, 135, 1593,

(2) Ses also B.G.G. part I,—or 1896, pp. 971, 1178~for19J2,
- 201,—for 1003, pp. 1254, 1340,

Y
-
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CHAPTER VIIIAX

et Y s

Registration of Instruments referred to in section 17 of
the Indian Registration Act, 1877,

Wl A AR———

63A. Mode of execution by agriculturists of
instruments required to be registered under Act
III of 1877.—(I) When an agriculturist intends to
execute any instrument required by section 17 of the
Indian Registration Act, 1877, to be registered under
that Act, he shall appear before the Sub-registrar
within whose sub-district the whole or some portion of
the property to which the instrument is to relate is
situate, and the Sub-registrar shall write the instru-
ment, or cause it to be written, and require it to be
executed, and attest it and, if the execntant is unable
to read the instrument, cause it to be further attested,
and otherwise act in accordance with the procedure
prescribed for a Village-registrar by sections 37 and 59
of this Act, and shall then register the instrument in
accordance with the provisions of the Indian Registra-
tion Act, 1877,

(2) An instrument to which sub-section () applies
shall not be effectual for any purpose referred to in
section 49 of the Act last-mentioned unless it has been
written, executed and attested in the manner provided
in that sub-section,

Note:—Seenoteto 8. 56, headed : “s3, 56 and 63A compared.”

* Chapter VIIIA was lnserted by Act XXIII of 1886, 8. 11. For
Objects and Reasons, vide Bill No. 18 of 1286, para 7 ; aud the discussion on
the report of the Select Commitiee, p. 352 of the Proceedings in Governor-
General's Legisiaiive Council for 1836,
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CHAPTER IX

== 2. . © o ]
Of Receipts and Statements of Account.
L 24 o

The object of Chapter IX~is to to provide some safeguard
against the Sawkar committing frauds, by requiring them {o give
receipts to agriculturists for all paymenis made by them, to render
accounts, and to furnish a pass-book in which the agriculturist’s
acconnt will be periodically written up.

64. Agriculturists entitled to written
receipts :—The person to whom any agriculturist
makes any payment of money in liquidation of a debt
shall, at the time of such payment, tender to such
agriculturist, whether he demand the same or not, a
written receipt for the amount of such payment,

If such payment is made under any instrument
executed before a Village-registrar, the receipt shall,
if the agriculturist so require, be endorsed on the copy
of the instrument furnished to him under section 58,

Commentary.

S.64 of this Act and s, 30 of the Stamp Act :—The
receipt under 8 04 of this Act isto be given for the payment of
oney in liquidation of a debt whether the same is demanded or not
by the agriculturist paying the money. Whils under 1. 30 f the
Stanp Act, the receipt is to be given when demanded. Moreover,
unlike 6. 30 of the Stamp Act, 5. 64 of this Act contains no limitation
a3 to the amount for which the receipt is given.

S. 64 does not make any provision for the registration of a
roceipt, similar to that contained in clavse (c), 8. 17 of the Indian
Registration Act,

Sections 56 and 64 of this Act will not preclode an agricule
turist defendant, by any cne of the ordinary legal modes of proof.!

(1) Kedari v, Gejai, 18 Bow,, 890 : eco Bala v. Shiva P. J. 1897 p. 450, and
ill {e) to & B1 of the Lvidence Act,
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65. Agriculturists entitled to have annual
statements of account :—Any agriculturist by whom
any money is due under any instrument shall, on such
date in each year as the Local Government, having
regard to local custom, may from time to time, by
notifization in the official Gazette, fix, be entitled to
receive, on demand, from the person claiming under
such instrument, a statement up to that date of his
account under such instrument.

Note :—The day of the Devali festival is fixed as the date on
which agriculturists shall be entitled to receive or demand, from any
person claiming money from them under an instrument, a stalement
of the account up to the said date.!

66. Agriculturists entitled to have account
made up from time to time in a pass-book ;—
Any agriculturist in whose name an account is
kept by any trader or money-lender shall be entitled
to receive from such trader or money-lender, on
demand, a pass-book; and to require, from time to
time, that his account up to date be written therein and
authenticated by the signature or mark of the said
trader or money-lender.

An entry so made in any such pass-book of any
payment made to the trader or money-lender shall be
deemed to be equivalent, for the purpose of section 64,
to the grant of a receipt for the amount so entered,

No person whose account has been written in a
pass-book as required by this section shall be entitled
also to demand an account under section 65,

(1) Notification No. 7058, B. G. G. for 1879, pt. I, p, 934,
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67. Penalty for contravention of sections 64
to 66,—Any person who, in contravention of section
64, 65 or 66, refuses or neglects to tender a receipt or
a statement of account or a pass-book, or to write, or
cause to be written, any account or any part of an
account in a poss-book, or to attest the same when so
written, shall be punished for each such offence with
fine which may extend to one hundred rupees.

Note :—Compare also 8. 63 of the Indian Stamp Act.
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CHAPTER X.

R
Legal  Practitioners,
O O+
[2] 68. Pleaders, etc. excluded in certain
cases:—No pleader, vakil or mukhtar, and no advocate
or attorney of a High Court, shall be permitted to

appear on behalf of any party to any case before a
Conciliator or a Village-munsif: [*]

Provided that any. party to any such case may be
permitted, on reasonable cause being shown to the
satisfaction of the Conciliator or Village-munsif, to
employ any relative, servant or dependant who is not,
and has not previously been, a pleader, vakil or
mukhtar, or an advocate or attorney of a High Court,
to appear either conjointly with, or in lieu of, such
party.

When a relative, servant or dependant appears in
lieu of a party, he shall be furnished by him with a
power-of-attorney defining the extent to which he is
empowered to act.

A 0ld Law.
Saction 68 of Act XV1I of 1879 was ;=

No pleader, vakil or mukhtar, and no advocate or attoroey of a High
Court, shall be permitted to sppear on behalf of any party to any case before
a Conciliator or a Village-munsif, or to any case cognizable by 8 Subordinate
Juige under this Act, the subject-matter whereof dves not exosed in amount
or value one hundred rupees

Provided that any party to avy such caze may be permitted, on reascn.
able cause being shown to the satisfaction of the Conciliator, Village-muneif

(a] This section was substitated for the orizinal 8. 68 by Act XXIII of
1881, 8. 13,
[b] Words repealed by Act XXIT of 1882, &. 17, are omitted,
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or Subordinate Judge,to employ sny relative, servant or dependant who is not
sud hes not previously been a plesder, vakil or mukbtar, or an advocate or
attorney of a High Court, toappear either conjointly with, orin lieu of
such party.

Provided also tLat 8 Subordinate Judge may permit a pleader vakil, or
mukhtar, or an edvocate or attorney of 8 High Court, to appear before
Litn on behalf of any party to sny case of the description aforesaid in which,
for rensons to be recorded by bim in writing, be deems it desirable that the
party should have such assistance.

Whon a relative, servani, or depeudant, appears in lieu of 8 party, he
sliall b furnished by him with & power-of-attorney defiuing the exteut to
whick he is empowered to act.

'The words omitted by Act XXII of 1882, 5. 17 are :—

“The subject-matter whereof does not exceed in amount or valuc ove
huudred rupees.”

69. Power of Court to appoint pleader for
agriculturist :—When in any suit or proceeding before
a Subordinate Judge under this Act to which an agri.
culturist is a party, any pleader, vakil or mukhtar, or
any advocate or attorney of a High Court, appears on
behalf of any party opposed to such agriculturist, the
Subordinate Judge, if he is of opinion that such agri-
culturist has not the means of obtaining proper, pro-
fessional assistance, may, with the consent of such
agriculturisty direct the Government pleader or any
other fit person [who is willing so to do] to appear on
his behalf.
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CHAPTER XL
O

Miscellaneous.

- O O

70. Mortgages, etc., to be valid only when
written :—No mortgage, lien or charge of or upon any
immoveable property belonging to an agriculturist shall
be valid unlessit is created by an instrument in writing
under the hand of the person creating such mortgage,
lien or charge. '

Nothing in this section shall apply to any mort-
gage, lien or charge created by mere operation of law,
or in favour of the Government ot of any officer of the
Government in his official capacity.

Commentary.
In order to provide some safeguard in the interest of agricul-
turist-debtors, this section is intended to invalidate all mortgages
created by an agriculturist otherwise than by a written ivstrument.!

See note to s. 56, heading : 8. 56 and s, 70.” See also
92 Bom. 788, cited nnder s. 56, p. 154 of this book.,

[#] 71. Bar of application of section 258, Act
X1V, 1882 :—The last clause of section 258 of the
Code of Civil Procedure shall not apply to payments
out of Court made in any proceeding under this Act,
in any case where an acknowledgment by the
judgment-creditor for the same is produced, or when
the payment is either admitted by him or proved.

{1) See the Statement of Objects and Reasons, Bill No, 12 of 1870, Ses
aleo 8. 56 and note thereunder,

[a] This sectivn was juserted by Act V1 of 1393, 8, 16,
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Old Law.
Section 71 of Aot XVII of 1879 was :—

Every instiument executed before this Act comes iuto force and pur-
porting to create any mortgage, len or charge of or upon any immoveable
property belonging to an agriculturist, «hall be deewed to be an instrument
required by section 17 of the Indian Registration Act, 1877, to be registered;
and any such instrument which before the passing of this Act was not so
required to be registered may, notwithstanding anything contained in the
said Indisn Rogistration Act, 1877, Le registored under that Act within one
year from tbe date on which this Act cowes into force.

Every Village-Registrar appointed under this Act shall be deemed to be
a Sub-Registrar for the purpose of so registering such instruments ; and the
local area for whith Lie is appointed shall be deemed for such purpose to be
hig sub-district,

Nothing in this section applies toan instrument purporting to create s
mortgage, lien or charge in favour of the Government or of any officer of the
Governmen! in bLis official capacity.

This-section was repealad by Act XXIII of 188L. As indi-
,cated in the foot-note to the sectiun the present section is an insertion
~made by Act V1 of 1895, 5. 16.

[A case under old s. 71 :—The period occupied in obtaining
registration under s. 71 cannot be deducted in computing limitation.
“The Yillage-Registrar has power to enforce the attendance of an
esecutant nuder pact V1L of Act IIT of 1877.1]

[2] 71A. Rate of interest allowable on taking
an ac;Ount :—In taking an account under section 13
or in any suit under this Act where interest is chargea-
ble such interest shall be awarded at the following
rates:— 4.

(¢) the rate, if any, agreed upon between the
parties or the persons (if any) through whom
they claim, uuless such rate is deemed by
the Court to be unreasonable; or

(1) Wamanrso v. Sawbho, 1882 I, J., 201 (Sergent, C.J, & Melvill, J.).
{s] This scctica wan ivserted by Aot VI of 1595, 8, 17,

oy
~v
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(8) if such rateis deemed by the Court unreason.
able, or if norate was agreed upon, or, when
any agreement between the parties or the
persons (if any) through whom they claim,
to set off profits against interest and assess-
ment and similar charges without an ac-
count, has been set aside by the Court,
such rate as the Court may deem reason-

able.
Old Law.
For old law see the next note.
Commentary.

Scope of the section —It will be seen that this section was
added by Act VI of 1895, which Act repealed s. 14 asit stood in
Chapter III of this Act. It is apparent that this section
merely re-enacts the law embodied in the repealed section 14,
The object aimed at by the Legislature is to make the provisions
applicable not only to .13 of this Act, but fo the wholo of
this Act.

“ Where interest is chargeable”:—* S long astheold s. 14
nestled nnder the shadow of 8. 13, it could not have been misunder-
stood as a direction that interest must always be allowed. There are
oases where the parties enter into no agreement as to interest, and
where custom and Interest Act do not contemplate the payment of
interest. All we want to do is to regulate the rato of interest when
payable.”

Interest can be allowed only in the following cases®:—(i) Where
there is an express promise to pay interest, (ii) where from the course of
doalings between the parties it may be inferred that such was the

(1) See the remarks of Hon'ble Mr, Lee Warner.—Proceedings in the
supreme Legislative Council for 1893, p. i73.

(2) For this note we are indebted to the article on the law of interest
appearing in 8 Bom, L, T, Nos. 5 and 7, 8ee also Chaku Modan v. Dullubh
Dwarks, 9 B. . C. R, 7. Haji Mahomad v. E. Bpiner, 24 Bom, 510
Ennoda Soonduri Dassee v. Uodliubnath Roy, 11 W, R, 125, Miller v,
Barlow, 14 M. T, A., 209,
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intention, (iii) where there is g contract for the payment of money
on a certain day, as on bills of exchange, promissory notes, &a., (iv)
whero there is unnecessary and vesatious delay caused by the mis-
conduct of the person bound to pay, (v) where the person liable to
pay obtained money by fraud, (vi) when by the wrongful act of the
Jefendant, plaintiff is deprived of money which was actually making
intorest, (vii) where it is proved that the money has been used and
intorest has heen actually made Ly the debtor and (vii) lastly where
thero is a TLegislative enactment allowing interest.

The contract to pay interest may be espress or implied, It
may be implied from usage or from the course of dealing between
the parties or other circumstances. *There needs not either the
antiquity, the uniformity or the notoriety of custom, which in
respect of all these becomes a local law. The usage may still
be in gourse of growth; it may require evidence for its support
in each case; but in the vesult it is emough if it appears to be so
woll known and acquiesoed in that it may reasonably be supposed
to bave been an ingredient tacitly imported by the parties into the
contract.”?

loterest is chargeable on the award of costs or mesne
profits® But fu a suit under Chapter XXXIX of the Civil
Procedure Code, the plainfiff is not enlitled to recover any interest

(1) The interest Act XX X1I of 1839 enacts {hut upon all debts or sums
certuin payable at a certain time or otherwise, the Court before which such
dohts or sums may be recovered may, if it shall think fit, allow interest to
the creditur at a rate not exceeding the current rate of interest from the time
when such debts or sums certain wore payable, if sach debts or sums be
paxable by virtus of some written irstrument at & certain time, or if payable
otherwiso, then from the time when Jemsad of payment shall have been
nude in writing, so as such demand shall give uotice to the debtor that
intevost will be cluimed from the date of sush demand until the term of pay-
vient, proviied that iatercst slll Le payable in all cases in which it is now
pavable by law,

See a's0 88. 299, 210, 211 and 222 of the Civil Procedure Code, eections
85tor8 of the T.P. Act, 65. 79 & 80 of the Negetisble Inetruments Act
XXVIof 1881, and &, 73 illus. (n) -nd s T4 illus. () of theContract Aet,

(2) Jugzomoliun Gacse v, Manickelnzd, 7 M. 1. A, 263,

(M Seosections 211 and 22 of C. P, Cede, Dutcee 9 B, H,
cited entc ad Pillai v, Filai, 2 L A, 219, H.C.R.7
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unless such interest is specified in @he promissory note ltself, or to
give evidence regarding any agreement o pay interest.

Interest after due date :—There is no rule of Jaw that,
vpon & contract for the payment of mouey on a day certain,
with intevest at a fixed rate down to that day, a further contraet for
the continuance of the same rate of interest is lo be implied3
Although in cases of this class interest for the delay of payment
poet diem ought to bo given, it is on the principle, not of implied
contract but of damages fora breach of contract. The rate of
interest which the parties have agreed to maintain during the term
of their contract may well be adopted, in an ordinary case, as &
proper measure of damages for subsequent delay’ But where the
rate is excessive, or the creditor has delayed in bringing the suit, the
Court would reduce the stipulated rate of interest.t

Interest after suit :—The section givestoa Court wider
scope for the exercise of discretion in the matter of the fixing
of the rate of interest than that given by s 209 of the Oivil
Procedare Code.  Wheorever s. 209 applies, the disoretionary power
given to Courts ¢an only be exercised so as to adjust or fix the rate
of interest from the date of the suit The rate agreed on must be
awarded apto the date of the suit, unless the rate is exhorbitant, or
there is fraud or extortion on the part of the creditor’ or weakness
or utter ignorance on the part of the debtor®

The discretion given to Courts by s. 209 above is taken away
from them by Transfer of Property Act (ss. 86-88 and 93) and in a

(1) Bhupatiram v, Sourendra Mohun, 80 Cal , 446, See 89. 79 and 80 of
Act XXVI of 1881 (Negotiable nstruments Act).

(2) See Dean Daval Lali v. Het Narain Singh, 2 Cal., 413 Nivas Rem v,
Udit Narain, 13 All, 330.

(3) Cook v. Fowler, L. R, 7 H. L. 2T. (1874). Seealso Moti Singh v.
Ramo Fari Biagh, 24 Cal., 699 (F, B.)

(4) Nanchand Hansraj v. Bapu Saleb, 3 Bom., 131. (Melvill and
Keomball, JJ.).

(5) Koondun LaHl v. Ameer Hassunkban, I1 M.I. A, 120 ; Eamini
BSoonidari v. Kali Prosunno, 12 Cal., 225; Modhosing v, Kashiram, 9 All,, 228,

(6) Lalli v. Ram Prasad, 9 AL, 74,



Chapter XI, s, 71A. Law of interest. 173

suit by a mortgagee to recover the money due on his mortgage, the
plaintiff is entitled to interest at the rate specified in the mortgage-
deed upto the date of decree, and & Civil Court has no discretion to
rofuse to award such interest,! provided, of course, the rate be such
that no valid legal objection can be taken to it

Interest—how far a matter of discretion®:~Under this
Act where interest is chargeable in accordance with the principles
discussed above the Court is bound to award it. This section,
however, gives the Conrt discretion to regulate the rate of interest
from the begining of a transaction. This diseretivn, unfettered, as it
is, by any of the provisions of the T. P, Act or C. P. Code, is sound
and reasonable and capable of correction by a Court of appeal.?

“ Such rate as the Court may deem reasonable”:~What
the Court may deem reasonable will depend upon the circumstances
of each particular case. The mercantile rate of interest in Bombay
is generally 9 per cent. per apnum on all book debis! In one
case the Lower Court had allowed the rate of 9} per cent, in
another sase® the rate allowed by the Court below was 12 per cent.
Ia both the cases the stiptlated rate was higher, bat the High Court
did not interfere, and allowed the interest as awarded. The rate
of interest which the Court generally allows is from 6 to 12 per
cent, per annum, It is, however, important to note that as high
interest means bad security, so bad security, means high interest,
and the money lender’s security is under this Act more than ever
weak, seeing that he cannot touch his debtor’s person, nor his house,
nor his clothing, nor his cattle, nor (anless the debt is specially
secured) his land.

(1) Surya Narain v. Jogendrs Narsin, 20 Cal, 360 Chaturbhai v,
Iarbbamji, 20 Bom., T44. Nee Carvalho v. Nurbibi, 3 Bom., 202,
Dhaudbhai v. Dhaudbhai, 14 Bom,, 113. Maognitam v. Dhowtal Roy 12
Cal., 509,

(2) Lslla Bunseedur v. Koonwur Bindeseree Dutt Bingh, 10 M, I, A,
14,

(3) Joggomebua Ghose v. Manickchund, 7 M. I, A, 263, Cf. also, 22
of Sp. Re. Act,

(4) Ram'al v, Dulab Dass, Perry's 0. C., 220.

(9) Ramchandra Tukaram, 1885 P, J. 142,

(6) Gopal v. Appa, 1852 P, J, 246; in this case the mortgagee had raised
no cbjections to the rate awarded.
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Stipulation for high interest is not always a penalty =
When the interest charged in a mortgage bond is very high and the
debtor is of full capacity, the general rule is that the Court will not
grant relief without proof of unfair dealing or undue pressure or
influence on the part of the creditor, or that the creditor has taken
unfair advantage of the debtor’s weakness and necessities, or that the
debtor was overreacted, tricked or deceived, or that Le was ignorant
of the unfair nature of the transaction, The case of a female debtor
in fiduciary relation to the creditor and of an expectant heir are
exceptions to the general rule. The mere fact that the debtor was
in urgent need of money is not sufficient in itself to raise the pre.
sumption that the creditor took nnfair advantage of his necessity.!

Simple interest at a bigh rate is not in itself a penalty
within the meaning of s, 74 of the Contract Act? Buot a
stipulation to pay higher rate of interest from the date of bond in
case of default is always considered as a penalty? However, a
stipulation for enhanced interest from the date of default may not
necessarily be a stipulation by way of penmalty, Whether such a
stipulation is penal or not, is question of fact and wot of Jaw.

As to the cessation of further interest by deposit ortender, seo
8. 18 of this Act, s. 878 of the C. P. Code and ss. 83 and 84 of the
T. P. Act.

72. [#] Limitation :—In any suit [%] of the
description mentioned in section 3, clause (w), [®] for

(1) Umeshchandra Khasnavis v. Golap Lall Mustafi, 31 Cal, 233,

(2) Prayagkapri v, Shyam Lall, 31 Cal, 131; in this case (on a
mortgage) the rate of interest nllowed till the day fixed in the decree for
payment was the contract rate of 75 per cent. per arnnm. TIn Satischunder
Gin v. Uemchander Mookhopadhya, 29 Cal,, 823 the interest allowed
on an unsecured debt of Re. 170 was at the contrict rate of one rupee
per diem,

{3) Trimbak Tukaram v. Bhagehand, 27 B, 21; @ ¢.4 Bum,. L, R,,
713. Seealso 25 All, 169.

(4) Abdul Gani v, Nandlal, 30 Cal., 15. See explanation and illustration
(d) to s. 74 of the Indian Contract Act.

(3) This section was substituted for the criginsl s, 72 by Aet XXIIT of
1831, 8. 17.

(b-b) This reference was substituted for the original referonce by Act
XXITI of 1886, 8, 12 (1).
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the recovery of money from a person [2] who at the
time when the cause of action arose was an agri-
culturist [*] in any of the districts of Poona, Satara,
Sholapur and Ahmednagar, [?] the following periods of
limitation shall be deemed to be substituted for those
prescribed in the second column of the second schedule
autiexed to the Indian Limitation Act, 1877 (that is
to say) :—

(a) when such suit is founded on a written in-
strument registered under this Act ot any
law in force at the date of the excution of
such instrument,—twelve years;

(4) in any other case,-six years:

[¢] Provided that nothing in this section shall—

(¢) apply to asuit for the recovery or money
from a petson who is a surety merely of the
principal debtor if the principal debtor was
not, at the time when the cause of action
arose, an agriculturist [¢] in any of the dis-
tricts aforesaid, [1] or

(i7) revive the right to bring any suit which
would have been barred by limitation if it
liad been instituted immediately before this
Act comes into force.

Old Law.
3. 72 of Act XV11 of 1879 was i~

« 1y sny suit sgainst sn agriculturist under this Act for the recovery of
wooey, the following perieds of limitation shall be deemed to be substituted
for thosa prescribed in the secoud column of the second schedule snnexed to
the lodian Limitation Act, 1877 (1Lat in to say);—

(a) Worde repealed by Act XXI1T of 1886, 8. 12 (2), ate omitted.

(b h) Thess words were added by Act VI of 1895, .18,

(¢) This proviso was substituted for the original proviso by Aet XXIIT
of 1804, & 13 (J).

(d-d) These words wero ndded Ly Act VI of 1893, 8. 18
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(8) Wheu such suit is based on a written instrument rogistered under
this Act, or any law in force at the date of the execution of such instrument,
twelve years ;

(b) in suy other case,—six yoars :

Provided that nothing herein contained shall revive the right to bsing
any suit which would have been barred by limitation if it had been
instituted immediately before this Act comes into force.”

For this section, was substituted the following section by Act
XXIII of 1881.

Act XXIIT of 1881, s. 72.

Ia sny suit under this Act for the recovery of money frawm a person no¢
being mevesy @ surety for the .principal debtor, who at the time when tpe
cause of action arose was an agriculturist, the following periods of limitation
shall be deemed to be substituted for those prescribed in the second colump .
of the second schedulo annexed to the Indian Limitation Act, 1877, (that s
to say):—

(a) When such suit is founded on: a written instrument registered under
this Act or any law in force at the date of the execution of this instrument,-—
twelve yoars |

(b) in any other case,—six years.

Proviso :—as jn the 0ld section of 1879,

For the words “ under this Act™ above, were substituted the
following :—% of the description mentioned in s.3, cdause (w), by
Act XXIII of 1886, 5. 12 (clause 1),

The words from the above section :—“not being merely a

sarety for the principal debtor” were repealed by Act XXIII of
1886, 5. 12 (clause 2).

S. 19 of Act XX1I of 1882 :—

 Notwithstanding anmything contained in the foregoing sections of this
Act, the period of limitation for any suit instituted within2 years from the
day in which thie Act comesinto force, and to which, if this Act had not
been passed, secton 72 of the D, A, Aot 1879, would have spplied, shall Le
the peried prescribed by that section.”

Commentary.
- - Object of s, 72:—Section 72 has been introduged into the Bill,

as there appears to be a pretty general consensus of opinion to the
effect that the difficalties of the raiyat are much aggravated by the
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fresonb.law of limitation which compels the money-lender 2t very
short iniervals tosue him or takea fresh bond, either of which
steps commonly entails & considerable addition to the debt.!

Scope of s, 72 :=The section applies under the following
conditions :—

(«) The suit must be of the description mentioned in s, 3
clause (w); and it must be against & person who at the
time when the cause of action arose was an agriculturist
in any of the four districts specified in the section,

If the suit is brought against a surety, the principal debtor
wust, when the causo of action arose, bo an agriculturist in any of
tho four specified districts.

(1) Asstatedin tho proviso (i7) to the section, the right to
sue must not have been barred.

(¢) In order to get twelve vears limitation, the suit must be
founded on a registered instrument.

“Of the description mentioned ins. 3, ¢l (w)" :—This
roference has been substituted for the original reference—suits
under this Act—in order that it may include all suits on bonds,
Lhatug, written acknowledgments, and the like, and exclude suits
for rent, or duniages, ete., to which there is no necessity of applying
a special law of limitation.™

“ In any of the districts":—When this section was amended
by Act VI of 1895 the Select Committee ohsorved * 1t is not ex-
pedicut to exiend the special lmitation-period in force in four
districts, to suy other district or part of a district to which the
Act way be estended and in which the ordinary limitation law
will rup,”

S. 72, ¢l (a) =" A{written statement” Tle plaindff
brought tLissuis ona writing whLich ran as follows - Receipt
taken by Vasudeo from Rawkrishina, an agricultarist: I have borrowed
Rs. 1045 {rom you from time to time for my private expenses; I
bave passed vou no bond for this money. Today I have taken

(1) Sce Blalewent of Objests and Reasons, Bill No. 12 of 1579,
(2) Seethe Stitaent of Objects and Licasous, Bill No. 18 of 1836, para 8,

a3
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Rs. 390 more, making Rs.1,435in all. For that I will give you
.3 bond 15 days hence. I have received the woney,” Ield, on a
construction of the above writing, that it was not a mere acknow-
ledgment, but was an agreement founded on an old debt and a new
loan covered by it and it contained a distinct undertaking that a
debtor would pass a bond after 13 days; that the soit must,
therefore, be regarded as based on & written instrument and that it
would fall within the provisions: of s, 72 (a). IIld also that the
document was duly registered under this Act, 5. 582

Suits against surety :-~(a) under Act XVII of 1879, In
a case, a question was referred to the High Court, whetler under
s. 72 of this Act an agriculturist surety was liable althongh the
suit was barred as against the principal debtor, and it was idd,
that the surety boing an agriculturist, was still liable, in as much as
8. 712 applies to all agriculturists, whether principals or sureties, in
the districts affected by the Act.?

(b). Under the Act as modified by Act XXIII of 1881 :—
Where an agriculturist who was surety for the principal debtor, was
made co-defondant in a suit 0n a money-bond, held that in his case -
the period of limitation was the ordinary period of three years, and
not the period of six years allowed by s. 72.9

Un the 20d January 1882, the plaintiff sued the defendants,
who were agriculturists, on a bond - dated the 21st September, 1877,
pavable in fonr months, which had been executed by the second
defendant as surety for the first. The suit was institated under s. 3,

(1) Vasudeo v, Ramkrishnatao, (1900) 24 Bom., 304; 8, ¢. 2 Bun L 1,
123 (Ranade and Crowe, JJ.); Slankar v. Mukts, (169%) 22 Lowm,
513, distingnished,

(2) Hajarimal v, Krishnarao, (1881) 5 Bow., 647 (Westropp, C. J. and

Birdwood, J.) Tathis esse it was suggested in the judgment thatan

- excoption in the case of a surety may be introduced ; the section was accord-
ingly amended in 1881 (Act XXTII of 1881).

{3) Ganesh Raoji v. Govind Gopal, (1885) 9 Bom,, 461 (Sargent, C.J
and Birdwood, J,).
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ol. (w) ; leld for the reason stated in Kushallliai v. Kablail that the
suit was barred as against the second defendant.?

S. 17 of Aot XXILL of 1881 was retrospective. The object,
the Legislatare had in enacting 8. 17 of Act XXIII of 1881, was to
correct the mischiof which bad been unintentionally occasioned by
the too genoral language of s 72 of the Act of 1879, The scope
of Rolief Acts of 1874 and 1881, a3 well as the circumstances which
led to the passing of s. 17 of tho Act of 1881, forbid that the real
intention of the Logislature was opposed to a retrospective operation
of the section. The object of the D, A.R. Acts is to benefit agri-
oulturists, and has been effocted in & great degree in disregard of the
vested nigiuts of their creditors. 1t cannot, therefore, be presumed,
but rather the contrary, that the Legislature, when it passed the
Act of 1881 to remove the hardship which it had inadvertently
imposed on agriculturist sureties by the Act of 1879, would da so
with any regard to the possible inconvenience or injustice which
might be caused to creditors by a sudden return to the old period of
limitation.s

Operation of s. 72 as amended in 1881 and 1832 :—A as
principal, and Band C as sareties, obtained a lease from ) of
certain land, dated 30th July 1880, A,B,and C were agriculturists
within the meaning of this Act and the lease was registered under
3. 56 of the Act. On lst March 1884 Dsued A, B, and C:°
recover the rent under the lease. Held that, under s, 72 as amended
by Acts XXIII of 1881 and XXII of 1882, the extended limitation
did not apply to the surety, even though the principal dclior tas an
agriculturist, The words “not merely a surety for the principal.
debtor ” (which enact the exception to the extended limitation given

(1) Sobbachand v. Bhagubsi, 1382, P. J. 145 (Melill sod Nauabhai,
JJ.), disseated form in Agarchand v. Gandaya, 1884 P, J. 50,

(2) 6 Bom, 26. The principle laid. down in this case was that an Act of
lhmitatiou, althoughit is a law of procedure and generaliy has a retrospective
cfiacs, is not to be so construed any more tham any other Act, when such
retrospective ap plication would destroy vested rights or inflict such hardship
or iujustics as could not bave been within the contemplation of the
Legislature,

(3) Agarchand v. Gandays, 1384 P.J. 50. Bobbachand v. Ehagubai
1822, P, J, 145, dissented from.
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by that section) are not restricted to the caso in which the principle
debtor is a non-agriculturist, The lease, bowever, having be an
rogistored under . 54, held, that it was ander 4. 60 to be deemed to
have heen registered under the provisions of the Indian Registration
Act, and that, therefore, by article 116 of the Limitation Act, the
period of limitation applicable to the surety was six years from the
date of default by the principal debtor to pay rent.!

In asuit arising out of a cause of action of the 17th October
1880 and 8th July 1881, held that the decision of the question of
limitation with reference tos. 72 of Act XVII 1879, 5. 17 of Act
XXILI of 1881 and 5. 19 of Act XXII of 1882, must depend npon
whether defendant was an agriculturist as defined by Act XXIII of
1881, when the cause of action arose.?

73. Decision as to whether person is an
agriculturist, final.—Repealed by Act VI of 1895, 5. 3.

Old Law.

The repealed section 73 was :—

73. Decision asto whether personis an agrienlturist, fina] :—
"The decision of any Court of first instaace that any person is or is not an
agricul*urist shall, for the purposes of this Act, be final,

Repeal of section pendente lite :—Where an appeal against
the decree of the Subordinate Judge was filed, s. 73 made the
decision of the Subordinate Judge that the defendant was an agri-
cultarist final. Pending the appeal, the section was repealed, keld
that on the hearing which took place after the repeal, the District
Judge had power to come to the conclusion that the defendant was
pot an agriculturist and thus overrale the decision of the Subordin-
ate Judge on the point. This course was in accordance with the
general rule, that Statates which effect changes in procedure are in

(1) Kesn Shivram v. Vithu Kanaji, (1884) 9 Bom., 320 (Sargent, C.J.
and Kemball, J.).

(2) Gangaram v. Nomchand, 1889 P. J,, 313, (Sargent, C.J., and
Hart, J.).

* For caes under this section before its repoal see Gyanmal v. Lain-
chandra 1896, P. J., 342; Malhar v, Chinto, 1887 P.J. 38; Madhavrao v. Laoji
1583, P. J. 130 ; Mahalingapa v, Nemchand, 1887, P. J. 77. See also Ganga=
ram v, Punamchand, 1896, P. J., 212 and Raji v. Janardan; 1885 P. J., 103,
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their operation, anless the contrary appears on the face of the enact-
mont, retroactive in the sense that the provisions of such Statates are
applicable to proceedings alrendy commenced at the time of their
anactment. Io Re Ralansi Kalianjil This role has already
beon recognized by this Court in the case of earlier changes in the
same Act. An instance will be found in Shiveam v, Kodiraj?
And the same principle bas been observed in the case of Anand-
dunder v. Nitai Dloomij® The repeal of an Act of a section
relating to procedure is not the repeal of an Act within ihe
meaning of s, 6 of Act I of 1886.¢

[*] 73A. Certain agricultural produce ex-
- empted from attachment, etc :—When the Collector
has taken any immoveable property of a judgment
debtor or insolvent into his possession under section 22
or section 29, he may, by an order in writing, direct
that any other such property mnot so taken shall be
deemed to be reserved for the support of the judgment-
debtor or insolvent and the members of his family
dependent on him, and may rescind that order.

While any such order continues in force in respect
of any immoveable property, agricultural produce grown
on that property shall not be attached or sold in exe-
cution of a decree passed whether before or after this
Act comes into force, and shall not vest in the recel\ er
appointed in any insolvency proceedings.

74. Civil Procedure Code to apply in Sub-
ordinate Judges' Courts :—Except in so far as it is
inconsistent with this Act, the Code of Civil Procedure
shall apply in all suits and proceedings before Sub.
ordinate J udges under this Act.

()2 Bom 148

()8 Bnm 347,

(n 16 Cal., 429,

) (-ngunm v. Punamchand, 1446 P, J. 212, (Farran, C.
Fulton, J.). "Cf. Gyanmaly hamchlndu 1896 P, J(s % C.J.and

(s) This w:uon was inserted by Act XXII of 1883, . 18,
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N.B.—For illustrations to this section ; see Chapter IV and the
casos noted below.!

75. Additional power to make rules:—The
Local Government may, from time to time, make all
such rules.as it may deem. necessary for carrying out
the provisions herein contained.

For notification undor this and the following section, see part
1L of this book.2
~76. Rules to be published :—All rules made
by the Local Government under this Act shall be
published in the official Gazette, and shall thereupon,
in so far as they are consistent with this Act, have the
force of law.

(1) Dalichand v. Dhondi, 5 Bonw,, 184 cited ante, 5. 12 and 13,
Badaricharya v, Ramchandra, 19 Bom,, 113, Cited under Ch. VII,

TNamsing v. Babu Kisansing, 19 Bow, 116, do.
Visvanath v, Aba, 1836 P, J. 11, do.
Ramlal v. Kamchandra, 1885 P. J. 250, do,
Ramchaudra v, Draupadi, 20 Bom,, 281, do.

Mohan v, Tukaram, 21 Bom., 63, cited under chapter III,

Narayandas v, Kondi, 19 Bom., 202. Gungadhar v. Mahadu
8 Bom., 20, cited in chapter VI.

(2) See also notification No, T189B, B, G, G. for 1895, pt, I, p. 074;
and No. 2730, B. G. G. for 1831, pt. I, p. 252,
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Part 11.—Notifications.
- NS
Rules for the Management of immoveable
property by the Collector.
P L * @ v v

In exercise of the power conferred by section 29 and 75 of this
Act the Governor-in-Council is pleased to make the following rules*
for che management by the Collector of immoveable property of
which he takes possession under sections 22 or 29 of this Act and
gonorally for carrying out the provisions of this Act in respect of
such property.

1. When a Court directs ths Collector to;take possession of any
immoveable property of a judgment-debtor or insolvent, it shall
transmit with its order copies of all documents, orders or proceedings
which it may think necessary fo make the Collector aware of
essentiul facts concerning the position of the judgment-debtor or
insolvent, and the nature and extent of the property to be managed
by him. .

1t shall also at any time furnish the Collector with copies of
any docuwents, orders or proceedings other than those transwitted
which the Collector for the purpose aforesaid desires to soe.

2. The aforesaid copies shall be prepared and sent to the

Collector free of all costs to the parties, being made by the Court’s
ostablishment.

3. On receipt of the Court’s order, the Collector may either
Limself proceed to execnte it, or may refer it, for disposal, subject
to Lis supervision and control, to any of his subordinates not lower
in rank than a Mahalkari.

4. The Collector or othar officer, to whom he so refers the
Court’s order, shall appoint & day for hearing any representations
which the parties may desire to make, and shall cause s written
notice to be served on each of them of the day so fized.

® Notitication No, 892, dated &b February 1493, B. G. G. for 1895,
part I, pp. 176, 177,

A



2 Rules for the Management by the Collector,

On the appointed day, or as soon thereafter as may be, the
Collector or other officer aforesaid shall, after such inquiry as he
deems fit, determine whether any portion of the property to which
the Court’s order relates, is required for the support of the judgment-
debtor or of the insolvent, and the support of the members of his
family dependent upon him.

The decision of any officer other than the Collector under this
rule shall be subject to confirmation by the Collector.

5. TPossession of the property, or of so much of it as is not, in
the opinion of the Collector, required for the sapport of the persons
aforesaid, shall then be taken by the Collector, or by the officer
aforesaid on behalf of the Collector, and the fact of possession having
been so taken shall be published by written notice to the parties, and
by proclamation on or near the property in such manner as the
Collector or other officer aforesaid deems suitable.

6. If the fact of the judgment-debtor or insolvent being
entitled to possession be disputed, or if any objection be raised to
the Collector’s taking possession of the property or of any portion of
it, the Collector shall refer the parties concerned to the Court, and
pending such reference shall stay proceedings in respect of so much
of the property as is in dispute.

7. If after possession of the property has been taken under
rale 6, any order in writing is made by the Collector under saction
73A of the Act, directing that any other immoveable property not so
takea shall be deemed to be reserved for the support of the judgment-
debtor or insolvent, and the members of his family dependent on
him, such order shall be published in the same manner as the fact of
possession having been taken.

8. The Collector or other officer aforessid, may from time to
time require by written notice the attendance of the parties in order
to ascertain their wishes, or to obtain information which he may
consider necessary to enable him to provide satisfactorily for the
execution of the Court’s order; and if any party fail to attend in
pursnance of such notice, the Collector or other officer aforesaid may
decido the matter in his absence, and he shall not be entitled to be
heard afterwards with respect thereto,



Rules for the Management by the Collector, 3

9. If the property of which possession has been taken by or on
behalf of the Collector is in the occupation of & tenant paying rent
or & share of the produce to the judgment-debtor or insolvent, the
Coilector or other officer aforesaid shall issuo a written notice to.
such tenant, requiring him to pay the rent or share to him for so
long s his tenure subsists. ‘ ~

1f there be no tenant in possession, or, on the expiration of the
tenure, if the land is in the occupation of a fenant, the Collector or
other officer aforesaid may let, for a term not exceeding the seven
years to which his management extends, with or without payment of
& premium, the whole or any part of the said property to the highest
bidder ; or may let on farm or manage by himself or another, the
whole or any part of such property, or may adopt partly cne of such
modes and partly another or others of such modes as he may deem
most convenient and profitabie.

The person to whom the Collector or other officer aforesaid lets
the property or through whom he manages it, may be the judgment.
debtor or an insolvent, or any person who holds a decree against the
judgment-debtor or insolvent or a third party as may appear most
convonient and beneficial to the parties,

10. The Collector shall {rom tima ta time render to the Conrt
an account of all wonies which coma to bis huuds or to the hinds of
the oficer aforesaid, and of all charzes incurred in respect of the
property in his management, and shall hold the balance af the
disposal of the Court.

Such charges shall include all debts and liahilities from time to
time due to the Goverament in respect of the property, or any part
thereof, aud the reut, it any, frem time to time due to a superior
Dolder in respoct of such property cr part,

1L Wlhere the masigement is t an end and all monies which
have ¢ ma into the Cullector’s lauds hiave been dispesed of, be shall
rearansiit the ppers reeeived by Lim gader rule 1, together with
th proces s conaete b wich te wauagoment of the property, to
the Court by pest or in sach mauner as way be wost couvenient,

12, Feery notice issued by the Collector or other officer
aforesaid under thass rules, way be sorved fn the manner prescribed



4 Procedure before Village-Munsifs,

by section 191 of the Bombay Lend Revenue Cods, or if the person
to bo served is a party to the progeedings in the Court and has a
pleader, by forwarding a copy thereof to the Court to be served upon
the pleader.

Procedure before Village-Munsifs,

In exercise of the power conferred by section 37 of this Act the
Governor-in-Council is pleased to presoribe the following rules for
regulating the procedare of Village Munsifs * :--

1.—Every suit in a Village-Mansifs Court shall be instituted
by presenting to the Village-Monsif in person & written plaint in
the vernacular language of the district, which should contain the
following particulars ;—

(@) The nawe, religion, caste, profession and place of abode
of the plaintiff.

(6) The name, religion, caste, profession and place of abode
of the defendant.

(9 A statement of the circumstances which have led to the
institation of the suit.

(d) A list of the plaintifP's ducuments, if any, and of his
witnesses, and whether he requires the Village-Munsifs
assistance to procure their attendance, or whether he will
produce them himself on the day to be appointed wnder
rule 5.

2. If the plaintiff sues upon a document jn his possession or
power, he must produce it with his plaint.

3. The Village-Munsif shall reject the plaint at once in the
following cases :—

(a) If it appears to the VillagesMunsif that the subject of

-----

(%) Ifit appears to him after questioning the plaintiff that
the snit is barred by the Limitation law.

® Notifieation No, 7635 of 1879, B. G. G. for 1879 pt. 1, pp. 1001, 1002.
a9 amended by subsequent no:ificacions ; 5385 of 1880, 6585 A of 1898, 4431
and 3634 of 1903.
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4, 1fthe Village-Munsif admits the plaint, he shall number
and register it in a Registor to be kept for the purpose in the
following form :—

Plaintiffs  Defendant’s v\ b pe 4 order

Dato of | wy of lnume, custe, name, caste, of | auddate DOV OXes

rerents . : ‘
pntion. #uit. asgn?:l' aa(:uro?. claim. | thereof, cuted.
1 2 3 4 5 6 7

5. When he admits a plaint, he shall fix a convenient day, if
possible within seven days from its institntion, for the trial of the
suit, and he shall require the plaintiff to appear with his documents
and witnesses, if any, on the day so appointed. He shall also forthwith
with the least practicable delay, send for the defendant and
personally explain to him the nature of the claim, informing him of
the day fixed for the trial and requiring him to be present in person
on that day, unless the defondant admits the correctness of the claim
and his own liability, in which case the Village-Munsif shall record
the admission in full and require the defendant to sign or put his
mark to the same, and shall also sign it himself.

6, If the defendant does mot admit the claim, the Village-
Munsif shall require him to name his witnesses, if any, and to state
whether he will himself produce them or require the assistance of
the Court to procure their attendance, and shall warn him to be
present in person with his documents and witnesses, if any, upon the
appointed day,

7. Whenever it is necessary to procure the attendance of any
defendant or witness, the Village-Munsif may require the village.
ofticers to produce such person befors bim ; and it shall be the duty
of the village-officers to obey the req1isition of the Village-Munsif.

* Any Village-Munsif specially anthorized in this behalf by the
District or Special Judge may, in cases where other means fail,

® Thue para is substituted by Notitication No. 4431, B, G. G. for 1903,
D1, page 1009, for the para which was added by Notification No. 5545 (1830).
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exercise the powers of a Civil Court for the purpose of enforing the
attendance of defendants and witnesses.

8. On the day appointed for the trial, unless the defondant has
previonsly admitted the claim under rule 5, in which case he may
at once pass a final order, the Village-Munsif shall first of all
examine the parties, or the persons, if any, permitted to appear for
them under section 68 of the Act, and shall peruse the documents, if
any, produced on either side, in order to ascertain the point or points
in issue, and whether the defendant has any just answer or defence to
the suit; and shall then, if necessary, examine the witnesses on either
side ; and may also send for and examine any other person who may
appeat to him likely to be able to give nseful evidence as to the
matters in dispute; and shall then proceed, at once, if possible, to
record bis final order in accordance with the just merits of the case,

9. 1f the plaintiff fails without reasonable excuse to attend
with his proofs or omits without reasonable excuse to adopt measures
to procure the attendance of his witnesses, the Villago-Munsif shall
reject the plaint.

10. -If the defendant {ails to appear, the Villzge-Munsif shall
adjourn the trial to an early day to be fised by Lim, and shall
meantime take all the measures in his power, with the assistance of
the village-officers, to procure the attendance of the defendant on such
adjourned date ; he shall not decide the suit without examining the
defendant, unless for special reasons to be recorded by him in writing
in bis final crder.

11, If the witnesses on either side or any of them fail to attend
on the appointed day, the Village-Munsif may, after taking the
evidence of those that are present, if he considers it necessary for the
purpose of justice and for arviving at a satisfactory decision, adjourn
the trial for such period as may be necessary to procure their
attendance.

12. The Village-Munsif shall examine the parties and their
witnesses, if any, orally, aud it shall not be necessary fur him to take
down their evidence in writivg or wake notes thereof; but if he dees
not do so, he shall emboly iu bis final crder the substance of the
evidence, together with the points in dispute, and his decision
thereon, specifying the amount, if any, awarled to the plaintiff
Such final order shall be deemed to be the decree.
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13, If bis decision is in favour of the plaintiff, either wholly or
in part, he may direct the defendant to pay the amount found duc,
by instalments not extending over a longer periol than twelve
uiouths,

14. 1o no case shall he award more than seems to him, on a
fall consideration of all the circumstance: and past listory of the
deht to be jusily and equitably due.

15. The final order shall be written in column 6 of the
Jagister mentioned in rule 4; and the Village-Munsif stall give a
copy thereof, under his signature, to either party asking for the same,

16. Every order whether rejecting a plaint or allowing or
disallowing a claim shall be endorsed briefly by the Village-Munsif
on the plaint.

17. 1f the decision awards the plaintiff’s claim in whole or
part, the defendant may pay the money due by him under the decreo
into the Village-Munsif's Court and in such case shall be given a
receipt for the same, and it shall be the duty of the Village-Munsif
w vause such mouey to be paid over to the plaintiff and to require
his roceipt for the sawe, and to enter the fact of such payment in the
last column of the Register,

18, 1f the deo ree i3 satisfied in whole or ia part out of Court,
it shall be the duty of the plaintiff to certify the fact to the Village.
Munsif, and when be fails to do so, the defendant may apply to the
Village-Munsif, who shall tten make inquiries; and if he finds it
proved that the decree has been so satisfied, shall refuse to execute it
farther. The necessary entry to denote satisfaction under this rule
shall be wade in the Register.

13, The ducreeholder may, ab any time within the period
allowed by the limitation law, epply to the Village-Munsif for
exceution of Lis decree or such portion of it 83 may remain
unsatisied, such application wust be in writing and must state that
the deerce of which execution is sought has remained ugsatisfied, in
whele er in past, as the case may be.

20. Inthe case ¢f a decree which allows pavient by instal-

ments, suy deaalt by the judgmientdebior eatitles the decreeholder
to apply tur exccutioa,
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Procedure before Village-Munsifs. 9

iooessary, cause the decres o be executed by the attachment aud
sale of any moveable property within the local area of his jarisdiction
belonging to aad in the possession of the judgment-debtor, except
such property as is mentioned in the proviso to section 266 of the
Civil Procedure Code. Attachment shall be effected by actual
seizure, and the property so attached shall be kept in safe custody in
or near the village chavdi, Providel that no more property shall
be attached under this rule than shall seem to the Village Munsif
reasonably sufficient at & fair valuation to cover the amount of the
decreo remaining unsatisfied.

t The Village-Munsif may also, if be thinks ft,* Dut subject to the
provisions of clause (k) of the previso to section 266 of the Code of
Civil Procedwre, cause the decree to be esecoted Ly attichment® of
the tehole or part* of the salary of the judgment-debtor if hobe in the
reosipt of & salary. In such case the attachment shall. be made by
a written order addressed to the offi.er or person who disborses the
salary, requiring him to withhold every month such portiou as the
Village- Munsif may direct and to pay the same to the judgment-
creditor. Such order may be issned by the Village-Munsif, whether
the officer or person who di-burses the salary is resident and the
salary is payable withia his local jurisliction or not.

* 2(A. Any decree passed by a Village-Munsif mny, on the
application of the decree-holder, e forwarded to the- District Julge
or Specisl Julge, as the case may be, who muy trausmis it fur
exa:ation to tha Crart of any Village-Yansif or auy other Civil
Court haviag jurislistioa in aay place whare the jalgwent-debior i3
represeated to have moveanle property ; and such Uourt shall, subj st
to the provisions of rals 2(, prooeed a3 if the decree was passel by
itself.

22, All claims to sttached property shall be inquired into
without dslay and sumwarily determived by the Village-Munsif
aftor hearing such evidenoce as may bs tendeted by the claimant and

the doores-tolder respectively, and after examining, if necessary, the
judzment-debtor. .

t Luis para was added by Notitication No. 658D of 1880, B, G. G, for
1889, pt. I, pp. 708, 709. -

*—® The words i the Italiua in para 20f rule 21 aod rule 21A have
been ivserted by Notitication No. 3434 of 1903 ; 8. G. G. for 1993, pt. 1
P& -

L
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+ 23, If the attached property is subjoct to speedy and nafural
decay or when the expense of keeping it in gnstoly shall exceed its
value, it way be sold at once by order of the Village-Munsif.

24. ln all other oasss, if the judgment debtor does not tender
the amount of the decree within three days from the date of attach-
ment, the Village-Munsif shall issue a notice of the sale of the
property, to be posted up in a conspicuous place in the chavdi where
the property is kept, specifying the property to be sold, the smount
for which the sale is ordered, and the day and hour of sale.

25, Exceptin the cas mentioned in rule 22 no sale ghall
take place till after the expiration of at least ten days from the date
on which the notie has been posted up on the chavdi,

26. If the V. llage-Munsif is bimself an Officiating Patel and
if the property is within the limits of his jurisdiction as such, he
shall himself order and soperintend the attachment and the condact
of the sale, In any other case, the Village-Munsif shall direct his
orders for the attachment and sale to an Officiating Patel in whose
jurisdiction as such, the property i and it shall be the duty of such
Patel to carry out the esecution under the orders of the Village-
Munsif,

t 1n towns which are the hoad quarters of a Civil Court, the
Village-Munsif may, when so auth rizel by the District or Special
Judge, direot his orders to the Nazir of such Court, whose duty it
will be to execute such orders accordingly.

27. The officer conducting the sale may in his disoretion, for
sufficient reason, adjonrn the sale, reporting the fact to the Village-
Muosif, who may pass sach orders as may seem just as to the
renewal of the sale,

28, The proceeds of the sule sbull be made over by the Village.
Muasif to the decree-holder to ths extout necesary to satisfy bLis
decroe, any surplus being haulel over to the julgmentdebtor.
Receipts shall be taken for any piyment made unler bis rale: and
the necessary entry a4 to satisfaction shall be mada io the Register,

29. The Village-Muosif shall bo entitled to e:ploy the agency
of the inferior Village-servants for careying out his orlers in any
suit or esecuiion-matter penling before him unler the Act: anl it

4 This vara was added by notitication No, 5585 of 1320.
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ghall be the du'y of the Revenue and Police Paiels and Kulkarnis
throughout the local are of his jurisdiction to render him all the
assistance in their power in connegtion with the discharge of bis
duties under the Act. :
30. No costs shall bo awarded by any Village-Muonsit
8L, The Village-Mansif shall be entitled to hold his Court in
the village chavdi.
Rules for the guidance of Conciliators.
o TN AT e

The form of the Kabuliyat under s. 43.

Register No.......190 .
Before the Conciliator of
Applicant.
Opponent.
Claim for Rs. awarded claim Rs.
Ofuvvrssrisersernenenenrns 190, the applicant made on application

that sem

(Here enter—(1) The contents of the application, (2) attendance
of the purties, (3) the contentions of the parties and the awmicable
seltlement to which the parties have arrived).

When the time allowed in the Kabuliyat for the payment of
any suwm or any instalment, or for the delivery of possession of any
property expires before the filing of the Kabuliyat in Court, sach time
shall be deemed to extened to three months from the date of the filing
of the Kabuliyat.

Date 1% .

We agreo to this Kabuliyat which has been read aloud in our
presence and to which we put our signatures with full knowledge
of our rights.

(Signature or marks (as the case may be) of the parties.

This Kabuliyat bas been agreed to by the parties; and is signed
by them in my presence.

Date 19 . Congiliaior,

3 Tuis toru ig nor nonlied in the Guzstie ; but we huve takeu it from the
tules made by the Special Jadye for the guidsvce of Coucitiators,
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Procedure. . .
Demand of certificate~hen the right to claim a certificate
‘onder section 46 acernes, the prescribed fee shall be paid and the
certificate demanded withia ten days from the accraal of sueh right,
otherwisa the conciliator shall dismiss the application.!

' " Service of notice—The delivery of the wiitten notice reforred
to in section 44 of the Act shall be effected throngh the Subordinate
Judge, ta whom it shonl.) be sent for service by the Conciliator at
the same time that he forwards the agreement. The Suborlinate
Judge immediately on receipt of the agreement and of the written
notice, shall canse the latter to be duly served on the party named
therein, and the date of such service shall be endorsed by the
Subordinate Judge upoa the agreewent.?

Charges.

- (Charges to be made by Conciliators and the rules as to the
record and accounts to be kept by them.? ’

A—Table of charges.

(1) For forwarding an{ Onehalf per cent. of the
agreement under section 44 to{ amount or valueof the subject.
the Uourt. matter of the agreement.

( Oce-half per cent. of the
amount or value of the subject-
- (2) For Ditte.  Ditto. 1 matter of the ¢ greement ; provided
under section 43. - that the charge shall be in no case
: less than four annas or more than
{Rs. 5.

r rantin
certiﬁ(fztaFt‘z)nder sic?ion fﬁ. ’ } Four annas.

The above charges shall not be payable in cash but in Conrt
fee-labels, which shall be affized to the documents in respect of which
the charges are respectively payable, '

1f the percentage calculited according to item No. 1 or 2 of the
foregoing table amoanis to a sum which cannot be exactly represent.
ed by Courtfeelabels of procurable values, the chargo svall
be enhanced to the nearest amount which can be so represented.

(1) S¢e notification No, 8125, B. G. G. for 1880, pt, I, p. 1072.
(2) See notitication No. 5370, B. G. G. for 1882, pt. I, p. 882,
- (3) See notitication No. 7536, B, G, G. for 1879, pt. I, p. 999,
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A charge at the following rates shall be levied by Coniliators
from every applicant in conseqnence of whose application a sumroons
lssued under section 40 (namely) —

if only one person b S0mmOBEd. . veverrr tWO ADDES;

{ two annas for the first
person and one aana
for each of the other
persons,

if two or more persons be summoned..,

The said charge shall be levied by means of Court-fee la.bels
which shall be attached to the applications in respect of which the
charges are respectively made and shall be cancelled by the
Conciliators previous to the issue of summonses,

Records and Accounts

B—Every Conciliator appointed under this Act shall keep
a General Register in the following form :--
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$ Boe noriicativa No. 7095; B. u. G. for 1884, part I, p. 784,
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- Explanations.

(1) When an application is made to a Conciliator he should
immediately fill in the first five columns, giving each application a
gerial number in ihe order of its presentation ; the concise statement
of the caso required to be taken down in writing by section 40 of
the Act should be written in the fifth colamn.

(2) If all the parties to & dispnte apply jointly at the same
time to a conciliator, their names shonld be entered in column § as
joint applicants, and columns 4, 6 and 7 need not be filled up.

(3) In the 6th colamn the sdjourned date or dates, if any,
should also be shown below the date first fized, and an entry should
be made in the same colomn showing the mode adopted for securing
the presance of the opposite party, whether by summons, mess.ge,
or personal oral communication, (as the case may be).

~ (4) 1f the opposite party fails to appoar on the date first fixed
or within the time, if any, subsequently extended, this fact should be
noted in colamn 7. ’

(5) In colomn 8 if an agreement finally disposing of the matter
is arrived at, an abstract of such agreement should be given, or if &
refarence to arbitration is agreed to, the name of the arbitrator
should be eatered, or if the endeavour to bring about an amicable
settlement fails, the fact shonld be recorded.

(6) The date of the certificate, if any, granted under section 46
should be particularly noted in ¢column 11.

(") It cross-applications in the same matter are made at
. different times, the fact should be noted by a cross-reference in the
oolumn of remarks. Any fact connected with the application or
dispute which the Conciliator thinks it worth while or important to
record may be noted in this colamn,

(8) The Conciliator should attach his signature in the last
colamn, when the application is finally disposed of by him,

C=Every Concilinior shall also keep an account of all foes
received by him in tho following form.
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16 © . Village-Reigstration Rufes.

Village registration rules.

Rules made by the Inspector-General of Rogistration,
empowered by and with ¢! e previcus sanction of the Governor of
Bombay in Council, under the provions of section 61 of the Deccan
Agriculturist’s Relief Act, 1879 to 1895, for regulating the
proceedings of Village-Registrars and for providing for the custody
of their records; in supersession of all previens rules on the samo
subject.

I.—Preliminary.

Définitiom. 1. In these rales:

(@) ¢ Registrar ” means the Registrar of a District appointed
nnder the Indian Registration Act, 1877 ;

(% “Taluka or Potha Village Registrar” means a Village-
Registrar having concurrent jurisdiction over the whole taluka or
potha of which he is Taluka or Petha Village Registrar and who is
also a Sub-Registrar under the Indian Registration Act, 1877,

(¢) *Special Village Registrar ” meons a Village Registrar
of & circle consisting of on or more villages.

N.B.—Taluka and Petha Village Registrars may be also
Special Village Registrars of circle,

(d) ©The Act” means the Deccan Agriculturists' Relief Act
1879, as amended by subsequent enactments.
{a). - Register Book.
9, The Register presoribed by section 58 of the Deccan
‘Form of Register Agriculturists’ Relief Act, 1879, shall be a
Book. |  book kept in the form of Appendix A.
3. A Village Registrar before bringing & new Register Book
o into use shall count the pages, and satisfy
Relé‘.x:t‘z“é’g(‘ﬁf’f new hi_mself t.ha.t' tbe. number .tl‘lexeof correspo?ds
: - with that given in the certificats on the title
page.: 1f the number ba found correct, ha shall certify to that effect
on the. titla page. . If thero. he a dissrepancy, he shall return the
book for correction to the officer from whom it was received.

See Novification No. 7189, B. G. G. for 1896, pt. I, p. 957, 48 amended
by subsequent notifications as denoted hereafter.
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4, The volumes of Regisier Books in eack ofﬁg? 'éb»zyoﬁdyé

Nuubering of the numbered in a consecutive sers
consecutive volumes not terminate with the year but b 3 amed. on
of Register Books.  yarnatually, It shall not bo nech¥aeyioes
commience & fresh volume at the commencement of a new year.
When the amount of copying is great, two volumes of a Register
Book may be employed simultaneously, instraments bearing an even
serial number being copied into one and those bearing an odd serial
number into the other.

(b)~Index of Register,

Village-registration Rules

o

5. An index of all entries in the Registers shall be prepared
in the form of Appendix B, The Index shall be prepared alphabe-
tically in each Taluka Village Registry Office, Petha Village
Registry Oftice and Village Registry Office, and shall in the last
mentioned case bo forwarded on or before the 5th of each calendar
month by the Village Registrar to his Taluka or Petha Village
Registrar.

G, 1t shall be the duty of the Taluka or Petha Village

) Registrar to arrange the Index of each of tho
bi,ﬁf;:? S XF:S:‘ and ‘illage Registry Otfioes of Lis taluka or petha.

° circle, including that of lis own immediate
circle, in due order for binding, taking especial care that no Index.
sheets of one Village Registry Office are mixed up with those of
another, and seeing that all sheets bearing one and the same letter
are, for each Village Registry Oftice, brought together for the year
according to the order of their preparation befure being bound, A
blauk page should be inserted in each Index file, before being
bound, at each placo where the Index for one Village Registry
Othco terminates and that of another commences. At the end of the
vear the ladex for the taluka or petha shall be bound into Volumes,

7. A svnoptical table, as per form given in Appendix C.
should Lo inserted at the commencewnent of each volume of the
Taluika cr Petha Tadex, the pages ia each volume being numbered
and the name of the Village Reulstry Office to which the suoceeding
eheets beloug shall be written in bold characters on the blank page,

8. Tho name of the village to be entered in the first column
of the Index shall be in the case—

¢



18 Village-registration Rules.

() of an instrument purporting to affect immoveable
property, that of the village in which that property is
situate ;

() of any other* instrument, that of the village in which the
party or parties execating it resides or resida.

‘9. In caso of a document execated by a guardian on bebalf of
a minor the name of the minor shall be entered first in column 4
and below it in brackets should be shown the name of the guardian,
In the case of a claiming party appearing before a Village Registrar
by an agent, the name of the principal shall be entered in column 6
and below it shall be shown in brackets the name of the agent.

10. When the properiy is situaled or when the execnlants
reside in different villages, a separate entry shall be made under the
name of each village in its proper alphabeticsl place in this form,
e. g. “Arle and three others.”

11. Index sheets will be supplied to Taluka Village Registrars,
Petha Village Registrars, and Village Registrars in loose sheets
bearing all letters of the alpbabet printed on their lower margins.
In employing one of such sheets for the purpose of indesing under
any particular letter, all the lettors below the required Index letter
should be removed by cutting them out and all those appearing
above such required letter shall be cancelled by drawing an ink line
through them.

12. The date to be entered as the date of registration in the
last golumn of the Index is the date of registration endorsed on the
original instrument as required by tho third paragraph of section 58
of the Act.

(c).—Claim-Note and Day-Books.

15. A Claim-Note Book in the form of Appendix 1), and a
Forms and uses of Day Book in that of Appendix E shall be

Claim-ote avd Doy yopt by cach Village Registrar.

() 1 the registration of an instrament is completed on the
day for the attestation of the instrument and before the
claiming party under such instrament leaves the office,

® The word ‘other? was substituted for ¢ another ’ by notification No.
9381, dated 24th November, 1898, B. G. G. for 1808, pt. I, p. 1178,
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no claim-note from this book need be granted to such

party
1t shall be the duty of the Village Registrar, 1f possible, to
complete the registration of an iustrument on the same day on which
such instrument is prepared and atlested by hiwm.

(b) 1f, however, when a party claiming under an instrument
loaves the oftice, the registration of such instrument is
not complete, the Village Registrar shall grant to such
party a claim note with the amount of fee endorsed
therecn, which shall afterwards be taken back and filed
wlen tho instrument to which it relates is delivered to
the party who claims i, or to such other person, if any
as ho has nominated in writing in that belalf *on the
reverse of* the claim-nots, and the signature of such party
shall be taken in the Day-Book acknowledging receipt
of sech instrument.

(d).—Cash Book.

14. Every Taluka and Petha Village Registrar and Village
Registrar shall keep a cash book in the form
Cash Book. given in Appendix F, and in this book shall
ho entered all fees paid for registration or for searches or coples
granted.  All moneys recovered from Village Registrars in the
shape of fines, percentage-allowance on fees refunded to parties, &e,
shall also be brought to account, and the correctness of each day’s

total attested by the Village Registrar’s signature in this book.

{e})—General Provisions.

15, The office of every Taluka or Petha Village-Registrar
_ ' shall be the local office of issue for books,
mm}ﬁ;ﬁ:‘::’; ;S:::e forms, &c., to the otl}er Vi{]age-Registram
of the Taluka or Petha in which such office

is situate.
16. The office of each Taluka or Petha Village Registrar shull
be a central ofice of record fur the Village
Trausfer of records Registry Offices of the Taluka or Petla, and
'l?e:\l:’am\’l\ifln:;:luﬁ:g::f the Register, Day and Cash Docks of the
trar, latter  Village Fegistry  Offiees  slall be
forwarded to the said Taluka or Petha Village

* Lnese words wore ad 1ed by notitication No. 9281, cited on p. 18,
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Registrar for the purpose of being recorded as they, from time to
time, become complete, and bave, when complete, undergone scratiny
at the hands either of District Registrar or District Inspector.
Subject to the sanction of the Ditrict Registrar,} a Cash or Day Book
may be destroyed fter a lapse of six years from the date of the final
entry appearing therein.

17. Each Village Registrar, not being a Taluka or Petha

. ' Village Registrar, shall hold office in the chavdi

wt);;ﬂﬂgg hﬁﬁg'szﬁ’;: of th? village, which is t‘he head quarters of

offices &, the circle, or where the village chavdi is not

available, in a hired building, office hours

being from 11 A. M. to 5 2. M. On closing the office, the Registration

books, &e., shall be secured in a box or otherwise, and if the office be

held in the chavdi, given in ¢harge of the Viilage Police for safe
custody.

* 17A. In cases of grave emergency, it shall be permissible
for a Village-Registrar including a Taluka or DPetha Village
Registrar to draw up and rogister deeds at his office or his private
residence, or the private residence of some person other than himself,
on any day whether a Sunday or Government Holiday or not, and
at any hour of the day. In all such cases the Village Registrar
shall at once report o the Registrar to whom he is subordinate, the
fact of his having drawn up and registered a deed as above and the
reasons for his action.

18. All Taluka or Petha Village Registrars and Village

Registrars shall provide, out of the amount
Taluka and Potha youhived by them as remuneration, whatever
Village Registrara L. . ,
and Village Registrars  Writing materials they may require for the
to provive their owd yworp of their respective offices, excepting such
writing materials and ;i
1o bo responsible for blank ferms and books as are supplied by
quality of writingand  Goyerument. They shall be responsible that
condition of the .
records. all instruments drawn up by them or under
their superintendence are written intelligibly,
Jegibly and distinctly, and that their records are kept neately and in
order.

% 1he words ¢ Di-trict Kegistrar* have been pubstituted for the words
« Tu~pector {ieneral of Registration,” by nutification No. 768 A dated 4th Feh,
1902, B. G. G. for 1902 pt. I. p. 214,

# This rule is added by notification No. 7683, dated 4th November, 1903,
B. G. G. for 1903, pt. I, p. 1392,
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19, No Village Registrar shall destroy any of the old papers

of his offige without having first obtained the

Destruction of old  gupation of the Registrar through the Taluka
payors or Petha Village Registrar,

The following papers, &c, in the Taluka or Detha Village.
Rogistry offices and Village Registry offices shall be destroyed after
the lapse of two whole yeats from tho date ou which such papers,
&a., ot tho proceedings to which they rolate were finally disposed of,
subjeot to the sanction of the Registrar of the District. A list shall
be kept of the papers so destroyed in the form given in Appendix G.

(1) Receipts (claim-notes) granted under rule 13 and taken
back, and counterparts of such receipts. (2) Contingent Bills.
(3) Indents for Dead Stock. (4) Indents for Books and Forms.
(5) Applications for searches and iuspections aud applications for
copies. (6) Applications for altendanco at private residence.
(7) Applicationsior leave and reports of delivering over and receiving
charge of office. (8) Ordinary correspondence, excepting ciroular
orders, standing ovders and other papers which may be considered by
the District Registrar to be of importance.

Every Village Registrar shall submit yearly, in the month of
January, a list of those papers of his office, not less- than two years
old on the preceding 31st of December, which Le proposes to
destroy, to the Registrar of the District through the Taluka or Petha
Village Registrar,

* Any papers otber than the foregoing may also be destroyed
with the previous sanction of the District Registrar.”

I11.—Procedure.

(f)—Execution and registration of Instruments under
sections 57 and 58,
20, Village Registrars shall duly satisfy themselves of the
identity of each executant, and shall receive
Prelimioary  mea- ) fog for registration before the instrament
surs to be taken . .
hefore an instrument % Written,  They shall also satisfy themselves
v wiitted, that no agricultarist parporting to Le an
exccotant is & lunatic, an idiof or a minors

*—=* This matter has been substituted, by wotification No. 748 A, dated
4th February 1802 ¢ B. G, G. for 1902, pt, I, p. 214,
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sod skall pay careful attention to the requirements of the Stamp Aot
and the rules.issued under it,

21, Every Village Registiar shall te provided under the order,
of the Registrar with specimen forms of all
instruwents to which agriculturists are
ordinarily parties. In drafting an instroment,
care must be taken to follow the best obtainable form, and while
fully expressing the intentions of the parties, to avoid repetition and
prolixity.

Preparation of in-
* truments,

Above all, the langnage employed shall be simple and clear, and
the description of immoveable property, if any has to be mentioned in
the instroment, shall be such as to enable the property to be
unmistakeably identified. When the instrument relates to land to
which a survey has been extended, the survey numbers shall be set
forth,

The Village Registrar shall ordinarily draw up the instrument
himself, and shall only employ another person to do so under his
superintendence when he is himself prevented by an exceptional
press of work or other unavoidable cause from drawiog up the
instrament himself. When the instrument is not drawn up by the
Villuge Registrar himself, but under his superintendence, the person
drawing up the instrument shall be chosen by the Village Legistrar,
and is in no caso to be remunerated by the parties themselves but by
the Yillage Registrar from his percentage-fees.

~23," Whon the instroment has been written, it shall Le read out
Endorsements to be 0 all the parties by the Village Registrar

made ou the insru- 4,4 grecnted as provided in section 57 of the
ment after Mia exe-

eution. ct.
The Village Registrar shall then endorse upon the instrument
a note in the following from :--

‘ Rs. A. P
« Feg received for preparation and registration &e, &o.... 0 0 07

Total.,, 0 0 0”7

—

Immediately below this note shall appear the endorsement of
attestation required by paragraph 2 of section 57 of the Act in the
following form ;=
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«Tlis instrument written by me (or under my superintendence),
affer having been read aloud within Lis hearing, has been
executed in wy presence, this day, by A.B. of C.D., whom
I know (or of whose identity 1 have duly eatisfied myself.)’

If a witness is examined a3 to identity, Lis signature and piace
of residence shall be taken in the following form, viz:

«1, E.F, of G.IL, ilentify A.D. (signature or mark of E.F))”

The endorsement shall be signed and dated by the Village
Registrar ; and if any of the parties to the instrument is unable to
read it, the attestation of two respectable witnesses shall immediately
follow that of the Village Registrar in the following form:

«We LJ, of K.L. and M.N. of O.P., have witnessed the
execution, this day, of this instrument by A.B. of C.D."

(Signature or mark of LJ. of A.L.)
(Signature or mark of M, of 0.1.)

The Village Registrar shall next endorse upon the instrument
the note required by paragraph 2 of section 59 of the Act as to
whether or not the transfer of the consideration named therein or of
any part thereof took place in bhis presence This note shall be in
one or other of the following forms as the case may be:

« A.B. of C.D. has in my presence, this day, received from Q.R.
of 8.T. the sum of Rs. (to be entered both in figures and
words) the conteact of this matter is not clear, Is it so stated
in the notification (the following articles, viz.) being the whole
(or part) of the consideration stated in this instrument ;™ or

% No portion of tho consideration stated in {bis instrument has
becn paid in my presence to 4.1, of C.D."

The endorsement shiall be signed by the Village Registrar.

Immediately below such declaration shall be endorsed a further
pute showing the number of the instrument and the pago and
volume of the Register Book in which it iy registered.

Finally, at the foot of all these endorsements shall be affixed
the Village Registear's signatare with his ofticial designation «Village
Registrar of,” and the date of such signatare.

23. 1t shall be the duty of the Village Llegistrar to enquire
whether the iustrument about to be executed will modify or wholly
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or partly superseds sy previous instrument; snd if the parties
answor in the negative, the following declaration shall be endorsed
on tho instrument and signed by the claiming party or parties or by
his or their authorized agent.

“I (or We) hereby declave that this instrument does not modify
or wholly or partly supersede any previous transaction or
instrument,”

24. When a previous instrument, which is to be modified or
. . wholly or partly superseded by & new instru.

ong’l“i"‘“s"‘;u’mgfmg“’:; m?nt, is produced io accordance with the
indentification. thivd paragraph of section 59 of the Act, the

~ Village Registrar shall write npon such
previous instrnent the following note :

“This instrument has been modified (or ¥ wholly or partly
superseded) by instrument No. of 189 executed in
my presence by A.B. of C.D. in favour of Q.R. of 8.7. and
attested by me this day.”

On the new instrument which modifics or supersodes the
previous instrument, the Village Registrar shall write at the top cf
the document immediately over the stamp-impression, if there be
any, the following note :

% The instrument dated executed by A.B, in favour of
Q.R., which this instrament modifies (supersedes) has been
produced before me this day, and a note of such modification
(supersession) Lias been endorsed by me thereon.”

Provided that the writing of this note sball not dispense with the
necessity of a full déscription of the old instrument being contained
iu tLe new one as required by section 59 of the Act.

1 When it is.alloged that any such previous instrument is on the
o record or otherwise in the custody of a Court,

Proviso. ~oris lost, or has been destroyed, the Village
]{egistrar', after ascertaining that such previous instrument was duly
registerod, may permit a certified copy thereof to be produced in
lieu of the original ; and in every snca case the following procedure
shall b observed :
 ® The word €or? was inserted by notification No, 9381, dated 24th Nov.
1823, B. G. G, for 1898, pt. I, p. 1178.

t This proviso wae added in substitution of o note to rule 24 by the
notitieation Na, 21 dated fith Jan, 1903 ; B. G. G. for 193, pt, T, p. 40,
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A, The contents of the certifid copy shall be fully
desoribed in the modifying or superseding instrument
and the said copy shall be marked by the Village
Registrar under bis hand for identification with the
words * the instrument of which this is & certified copy
has been modified (or wholly or partly superseded) by
instrument No, of executed in favoor of
Q. R. of 8. T. and attested by me this day,” and shall
then be dated and delivered to the person who produced
it.

B. If the previous instrument is lost, or has been destroyed
and the registered entry thereof it in the Village
Registrar’s custody, he shall endorse on such entry a
note under his hand as to the modification or supersession
of the said inserument, to the following effect :

« The instrument of which this is & copy bas been modified
(wholly or partly superseded) by instrument serial No. dated
and executed in my presence by A. B. of C. D. in favour of Q. R. of
5. T

C. If the previous instrument is in the custody of a Court, or
if it is lost, or has been destroyed, and the registered
entry thereof is in the custody of another officer, the
Village Registrar shall forward a certified copy of the
eutry in his Register relating to the modifying or
superseding instrament to such Court or officer, after
writing an endorsement of the despatch of such copy
below the registered entry in column 3 of the Register
book, with & report explaining the circumstances. If
tho ofticer bo & Village Registrar, he shall, on receipt
of such a report, endorse on the registered entry a note
under bis Land as to the modification or supersession of
the instrument in the form prescribed in clanse B above,

Nute—All notes under parss 1 and 2 of rale 24 and under the
Clauses A, B aud C above shall be signed and dated by the Village
Registrar,

25. In ordinary cases all instruments shall be drawn up and
registered at the office of the Village Registrar authorized to prepare
D
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. the same. But on special cause being shown,
re;;:rp:t;:tnlﬁ i“a;ﬂ such officer may attend at the residence of any
ment at private re- person desiring to have any instrument
sidence. prepared and shall charge an additional fao as
1aid down in the Fee Table prescribed under section 63 of the Act. A
Village Registrar receiving batta under Article V of the Fee Table
for attendance at a private residence for the preparation of an
instrument, or for the attestation of a power-of-attorney, shall grant
a receipt in writing for the money 8o received by him to te party
on whose application he proceeds to the private residence.

(2).—Provisions applicable to Registration by Village
Registrars under section 58 of the Act.

96, 1f in writing an instrument it has been found necessary to
o make any corractions in the natare of erasuros,
m(;?;;ﬁ;l:a: I;:nt“é: interlineaftions, &c.,. the same shall be initialled
bo attestod. by the Village-Registrar and clearly noted at
the end of the instrument immediately above

the signatures of the executans.

27. 1f in any case the space afforded by a single piece of paper
is found insafficient to contain all the writing

Provisions when
space afforded by
gingle piece of paper
is insnfficient to con-
tain all the writing of
an instrument,

of an instrument and it is necessary to attach
an extra piece or pieces thereto, the Village
Registrar shall write his signature across the
juntion of the two or more pieces of paper of
which the instrument consists, both on the

front and on the reverse side, and make a note in the Register Book
at the foot of the entry of how many pieces of paper in addlition fo
the stamp paper the instrument consists.

98, A Taluka or Petha Village Registrar who registers any

Memorandum  of
jnstrument registered
by » Taluka or Petha
Village Registrar to
be sent to Village
Registrar of cirele in
which property is
gituated or in which
executant resides.

instrument in the exercise of concurrout
jurisdiction, or tke Village-Registrar when
registering a document relating to immoveable
property sitnate either wholly or partly in
some circle other than his own, shall, on such
registration being completed, forward to the
Village Registrar within whose circle the
property affected by the instrument is situated
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or iu case of an instrument relating to moveable property to the
Village Registrar of the circle in which the executant or executants
of such instrument resides or reside, or if the property be sitnated or
executants reside in different circles, to the Village Registrar of each
such circle, & imemorandum of the instrument so registered in the
form of Appendinx H.

TWhen memorands ate despatched under this rule by a Taluka
or Petha Village Registrar to Village Registrars in his Taloka or
Petha or by a Village Registrar to another Village Registrar, 8 note
shall be made in the Register-Book below the true copy certificate to
the effect that such memoraadum has been sent and specifying the
Village Registrar to whom and the date on which such memorandum
was sent,

All such memoranda sent to a Village Registrar’s office shall be
filed in that office for two calendar years, at the end of which period
they may, with the sanction of the Registrar conveyed through the
Taluka or Petha Village Registrar, be destroyed.

29. In copying an instrument into the Register Book, the

. endorsements preseribed by rules, 22, 23 and

inxﬁen&f oPTes 24 shall be copied in (.:olumn 2 and the

Register. contents of the instrument itself shall be copied

in column 3. When the instrument is stamped,

the value of the stamp and stamp-vendor’s endorsement appearing

on the original instrument shall be copied in column 3 of the
Register Book above the entry.

30, Frrors, erasures, or alterations appearing in original

~ instruments or in the endorsements thereon
m‘:::f“f:“:’lf“:‘°2:f shall be copied into the Register exactly as
in origical iestru-  they appear in those instrumeats or endorse-
:lﬁ:l:::{m “‘:’ s Ments, marginal notes being written explana-
Keyister. tory of such errors, erasures, and alterations,
e. g, %0 in the original” or corresponding

words in the vernacular, with a®over the error, erasure, and
alteration and a corresponding mark over the marginal entry

relating thereto,

31. On the copy in the Llegister Book being completed, the
Villsge Registrar having carefully compared it with the original
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Attearaton of copy' shall certify under bis signatore, with his
of instrument - n Omcial designation attached, that it is a true
Register Book and gopy, Any mistakes made ab the time of
method of attesting . .
corrections in that Copying shall be corrected by the words written
copy. by mistake being bracketed and the corrected

words being written above, or by the -words
omitted being neatly interlineated; but the Village Repistrar shall
attest all such corrections in the Register Book by attaching bis
initials thereto, and certify at the foot of the entry that these mistakes

were made at the time of copying.

When any such corrections are made, the form of certificate
shall be as follows :

“True Copy ”
“The words ~ ~ line page having been
unnecessarily written at the time of copying, have been placed
* - in breckets ™ or « the words line - page

having been written by mistake at the time of ¢opying, have
" been placed in bragkets and the words have been written
above,” or «the words having been omitted by mistake from
line page at the time of copying, have been
written above the line.”
4, B,
Village Registrar,

32, All entries in a Register Book shall be numbered in a
consecutive series which shall commence and

BOE]‘\“{::' t f:g::‘g ter.minate with the calendar year, & fresh series
bered aud marked,  being commenced at the beginning of each
' year. The serial number shall appear in
column 1, being distinguished in the case of instruments relating to
immoveable property by the letter A and in that of instruments

relating to moveable property by the letter B.

An ink line shall be drawn from lefi to right across the page of
) the Register Book to show where one entry
 Termination of one  ormingteg and where the next begins, such
entry and commence- ., . .
ment of sext to be line being drawn immediately below that
shown in the Register portion of the copy, whether in column 2 or

Bwk 3, which appears lowest down on the page.
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The entry relating to cne instrument in one column shall in no case
be made alongside of the entry relating to any other instrument in
the other column.

Where owing to the document being short, the marginal entries
in the Register Book extend lower down in ¢olumn 2 than the copy
of the document in columa 3, the blank space left in the last named
column shall be cancelled by cross lines in ink being drawn over it.

(h).—Copies and Searches,

33. Al errors, interlineations, &c., appearing in the registered
entry shall be shown in any copy granted under the fourth paragraph
of section 58 of the Act, in the same manner as they appear in the
Registor as required by rule 30, and mistakes made in preparing
the copy shall be corrected in the manuer prescribed in rule 31 for
correoting mistakes when copying instruments in the Register, In
certifying any copy of Registered entry, a Village Registrar shall
attach bis fall official designation thereto as well as his signature,
Ou furnishing a copy as aforesaid the Village Registrar shail make
& note immediately below the last endorsement appearing in
oolumn 2 of the Register Book as follows :—«Copy of the original
of this entry or copy of this entry granted free of charge to ... on ...

34, Subject to the payment of the fees prescribed in this behalf
' by Government under section 63 of the Act,
co:ylipli::m; o flzf Register Books and Indexes and memoranda
spoction. Receipt for filed under rule 28 shall be open to the
::;Vl'mng':r::bz:e“; inspection of any person applying to inspect
Lo alwaya given, the same, and copies of eotries therein shall
be given to, or may be taken by, any person
appiving for such copies. Provided that no Register Book ot other
record of a Village Registrar’s office shall be inspected by any person
other than a Government officer, save in the presence of the Village
Registrar and in the place used by him as bis office, and that all
applications for inspection or for copies shall be in writing.

Any person permitted to inspect such records may search for
auy entry therein, or if be shall so desire, such search shall be n.ade
for Lim us aforesaid by the Village Registrar.

Uu every application for search, or for inspection or for a copr,
there shall bo eudorsed by the Village Registrar the date of receipt,
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the date on which the requisition is satisfied and the amount of fee
recoived.

For every payment made under this rule a receipt in the form
of Appendix I shall be granted by the Village Registrar,

(i).—Returns.

35. At the close of each month every such Villago Registrar
_ as aforesaid shall forward to the Taluka or
Moﬂﬁg“f&t‘]’l’_‘u, gcf Petha Village Registrar & statement in the
form of Appendix J, showing the number of
instraments registered by him and all fee collections made by him,
during that month including those on account of searches, inspections
&c., and-copies granted under rule 34, From the Returns thus sent
and from the information to be gathered from the books of his own
office, the Taluka or Petha Village Registrar shall prepare a general
Monthly Return from the whole of the Village Tegistry Offices of
the Taluka or Petha in the form of Appendix J, and shall submit the
game to the Registrar, in whose office again a general District
Monthly Return of the same kiud shall be prepared aud forwarded
to the lnspector General of Registration.

(j)—Remittances.

36. Remittances on account of Registration fees, &c., shall be

Remittance to the sent as follows to the Treasury :—
Treasury how to be
made.

(¢) by Taluka and Petha Village Registrars, to the Taluka
or Petha Treasury along with the collections of the
office under the Indian Registration Act, 1877 ; and

(8) by Village Registrars by means of the Village Mahars,
monthly to the Taluka or Petha Village Registrar, who
shall immediately on receipt enter the same in his Cash
Book and pay the amounts into the Treasnry as ordered
above.

The amounts thus remitled monthly shall be sent so as to reach
the Talaka or Petha Village Registrar not later than the 25th, or in
the case of the Taluka or Petha Village Registry Offices, where there
are no treasyries, not Jater than the 20th of each wonth; or if these
dates fall npon & Sunday or gazetted public holiday, not later than
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the day preceding such Sunday or holiday. In the month of March
remittances may be made so as to reach the Taluka or Petha
Village Registrar not later than the 31st f that month.

A remittance by a Taluka Village Registrar shell be ac-
companied by his Cash Book, in which, on the remittance being paid
in, the receipt of the Treasury Officer for the amount shall be obtained,

Iu the case of a Petha Village Registrar at whoso bead-quarters
there is no Treasury, the receipt for the remittance to be obtained
from the Treasury Officer at Taluka head-quarters shall be kept in a
separate file,

Remittances by Village Registrars shall be accompanied by a
chullan, which chullan shall be countersigned by the Taluka or
Detha Village Registrar as an acknowledgment of the receipt of the
money, and the chullan so countersigned shall be retransmitted by
the Taluka or Petba Village Registrar to the Village Registrar in
whose office it shall be filed.

(k)—Correspondence,
37, Taluka and Petha Village Registrars shall, as regards
Taluka and Petha official correspondence, be the medium of

Village Regist t . e s )
bo the i of Communication between the Village Registrars

communication bet~ and the Registrars,
ween Village Regis-
trars and the regis-
trars,
Where thero is no post oifice, correspondence from and to the
Correspondence how  offices of Village Registrars shall bo cent by

to bo scot. means of the Village Mahars,

Roferences from Village Registrars regarding matters of°
procedure, when the point involved is in the

\..““f"““"‘f' rom - oninion of the Taloka or Petha Villago

illage  Registrars . N

how 10 be dispused ot Legistrar of minor importance, and the Taluka
D certain cases. or Petha Village Registrar to whom the
reference is addressed entertains no doubi as

to what the answer should be, may be disposed of by such Taluka
or Petba Village Registrar without further reference to the
Registrar. The reply of the Taluka or Petha Village Registrar to a
reference of the above nature shall, however, be in the shape of

advice, ot in that of an order, A Register of such references,
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showing also the manner in which they have been disposed of, shall
be kept by each Taluka or Petha Village Registrar, who shall be
responsible for the exercise of due disoretion in replying thereto.
When in doubt on any point, the Taluka or Petha Village Registrar
shall refer the matter to the Registrar.

().—Refund of Fees.

38, If for any reason the exesution and registration of an
instrument for which the fee has been paid are
abandoned, one-balf of such fee shall be
refunded to the person who paid the same. A register of such refunds
and of refunds of fees surcharged and of safe custody fees which have
been remitted shall be kept by each Village Registrar in the form of
Appendix K.

Refund of Fees.

39, If an original instrument which has been executed and
registered vnder the provisions of section 58 of the Act, being
unclaimed by the party entitled to the custody of the same, has
remained in the custody of a Village Registrar for sisty days from
the date of its registration by such Village Registrar, such Village
Registrar shall forward such original instrument to the Taluka or
Petha Village Registrar for safe custody.

When a docurent owing to its not having been taken away
within sixty days from the date of the completion of its registration
is forwarded by a Village Registrar to his Taluka or Petha Village
Registrar, end the document is delivered by such Taluka or Petha
Village Registrar on receipt of safe custody fee, intimation of such
delivery stating the date of such delivery shall be given by the
Taluka or Petha Village Registrar to the Village Registrar from
whom the document was received, and the latter shall enter in the
last column of his Day Book the date of delivery of the document
by the Taluka or Petha Village Registrar.

40. No document of which, if it remains unclaimed for a
period exceeding two years, the destruction is authorized under sub-
section (2) of section 61 of the Act shall be destroyed without the
previous sanction of the Registrar of the District, nor until sixty days’
notice of proposed destruction has been duly issued to the parties
concerned. i

When a document is destroyed a note recording its destruction
thall be entered in the Register Book at the foot of the copy of the
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dogument. The note shall record the fact that the document has
boen destroyed under the sanction of the District Registrar,

A list of documents destroyed shall be kept in :

Villaga) REZ{’S}:WTZ%E;"‘ and Peths } for the Taluka or Petha,
1

(2) Each Registrar Oftice | for the district.”

Appenices of Rules under section 61.

- —"N%‘%—-
Appendix A—(sce Rule 2)

Serial Namber. | Endorsements. Copy of Instruments,

I

* Rule 40 has been substituted for the original by notification No
4457 dated the 27(h June 1893, DB, G. G. for 1899, part I, p. 979; snd it
hun been amended by notification No, 7684 dated 5th February 1902, B, G, G-
for 1902, part I, p. 214,

E
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Appendix B—(see rule 5).
Form of Index under Rule 5 framed under Act XVII of 1879.1

Name of Village in which
property is situate
Description of property.
Name of office in which instru-
ment is registered.

Name and place of residence of
executant or, executants.

Nature of instrument and

consideration or value.
Name and place of residence of

claiming party.
Occupation of claiming party.

Date of Registration and
reference to Register.

N. B—In case of instruments relating to moveables, the name
of village in which the executaut or executanis reside, should be

entered in Column 1.

Appendix C.—(see rule 7).

Form of Synoptical Table of Contents of Volume of Taluka or Petha
Indez in Taluka or Petha Village-Registrar's Qfice,

Contents of Volume of Index of the Taluka
or Petha for the year
211 PO . '
No. Name of V(’)‘E{Iiz%? Registry iFrom page.| To page. Remarks.
1 [Satara ...! 1 100
2 |Arle we 101 206
3 [Ankle - 207 350
4 | Parli w351 460
5 | Kumteh ...E 461 534

% ‘I'his form of index nas been substituted by notification No, 1128 dated
16th February 1903. B, G. G. for 1903, part I, p. 155,
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Appendix D.—Form of Claim-Note (Rule 13).

Daily No. %S Daily No,
#

Date of 189 . of 189 .

Nature of docuwent. éé Natare of document—

Amount of valne or considera- i% Amount of value or considera-
tion— %‘ ion——

Narwe of claiming party— 43 Name of claiming party—

Received feos as follows : %;1 Received fees as follows :

For preparation and registras
tion Rs. :

For preparation and registra-
tivn Rs.

Extra fee for registration}

£ Extra fee for registration
at private residence.

at private residence.

Exira fee under Note D} Extra foe under Note D

of the Fee Table. of the Fee Table.
N ——
Total...Rs. 3§ Total...Rs.
é% . .
g Village Registrar.

If tho within named deed ? If the within uamed deed be
be not taken away within sixty ?slnot taken away within sixty
days from the date of completion %71 days from the date of completion
of ita registration, it will be &3 of its registration, it will be
forwarded to the Taluka [or f», forwarded to the Taluka [or
Petha)t Village-Registrar and &7 Petha’t Village Registrar and
be liable to extra or safe costody &8 be liable to extra or safe custody
fee of one anna for every day {g foo of one anna for every day
for which it may remain in the %7 for which it may remain in the
custody of Tuluka or Petha &8  costody of Taluka or Petha
Village Registrar, subject to a f"’ VillageRegistrar, sobject to a
maximum fee of Ita, 3. ¥ maximom fee of Re. 3.

t ‘khe words in brackets have been sdded by notification No, 381~
B, G. G. for 1848, pt, I, pu 1173,

Village Registrar. €




Appendix E.—(see Rule 13).

Date on which

Signatures of

Desoription of Dv?tﬁoin Date on |{Instrument is{ Claiming
Daily (lpstrument and Value Reference | : iration| . Which despatched to | Parties or
Nu bz; r of Fees, to fgInstru- Instrument| Taluka or | their Agents
mborl  Property affected Register. °m nt is | 18 returned |Petha Village-| acknowledg-
thereby. ‘ conf loted. [t@ the party.| Registrar fur | ing receipt
pletec. safe custody. lof Instruments
Re. |afp.

Village Registrar of

9f

*SI[nY uoeIIsiIaL-aenA



Vitlage-registration Rules. 37
Appendix F,—(see Rule 14).
Fory oF Casa Book.
Wednesday, 21st August 1895.
.| Baap
Feo for search of Registers for 1891 on application
of A. B, dated ve e e el 020
Amount of percentage repaid by undersigned Village
Registrar on Rupees 2 refunded to A. B. on
document Serial No,  of w | 0 63
Foo for copy granted of Serial No. 565 of 1885 on
application of A, B. dated e e 020
Foes for attesting a special Power-of-Attorney exe-
cuted by A.B.in favour of U. D. this day in
Iy Presonce ... eee  os s .| 0 20
Total foos for preparation and Registration of docu-
ments a8 shown in Day Book of this day’s
d&te [11] ) e 200 ors (113 10 8 0
Rewitted to the Taluka Village Registrar or Treasn T
Se o [ oo e ser vea 11 4 5
Date* Village Registrar of
Appendix G.~(sce Rule 19).
List of papers destroyed.
Number and date okJ
the Paper, if any.
Subject of the Paper. Date of Remarks.

: Destraction.
No. Date.

Village Registrar of

* Seo notitication No, 9381, B. G. G, for 1898 pt, I, p. 1178,



APPENDIX H.
Memorandum under Rules 28 framed under Act XVII of 1879.

€ =2 -4 <
[ . e 1= Cumt S TS 3 = 3 .
| copy of | 3F |Dowriptionana| T vz, | o8| cB 15wyl og | 52 | 3
Sorial B g § |valueof Property] g% BE-2 o 3 Z2un 282 o8 B o 25
ndorse- | & = B, + S £ o BTl 83 & © 2 "Bg
Number. £ 8 | affected by the s 8 gg 27 S - 838| 3% | B.o s o
ments. | 8 g D ¢ g 8 SSA | s @Sl = el S22

. A ogument. :I__EQ. zFﬂ p_‘g 7z & jo W% ] p_‘g £

o o

Forwarded to the Special Village Registrar of
Date of receipt——

Daie......... sersecnanes . }
o Taluka or Petha Village Registrar.
: ——— :
. . Appendix l-—(sce Rule 34, Clause 4.)
Received from for

(search, or grant of copy, or inspection, or for attendance at private residence or attestation or a
power-of-attorney, &o.) '

Village Registrar.

8¢

Ny wopesysiSas-aep



APPENDIX J—(see Rule 35.)

Detailed Statement showing the Classification of all Instruments registered.

IMMOVEABLES. MOVEABLES.
Nature of Instraments. 4 (B ¢ Instruments 4 5 & Instruments Grand
=2 {2 ?5 2 | partly relat- .2 g & | partly relat- Total.
22 S ESing to old and| Total. = g &= £ Eling to old and| Total.
g £ partly to new 8 |& __ =| partly to new
£ =3 transactions. £ 2= transactions.

Deeds of Sale ... .-
Mortgages with Possession ...
Mortgages without Possession

Doeds of Gift . oas
J.cases for periods not exceed
ing one year .es roo
Leascs for periods exceeding
ope year oo
Bonds wea N .

All other Deeds . aes
Total...

Registrar of

sy uonessi3ar-aBeiA

6¢
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TR
ek gg §Eeiassr :
g B2 2,805 o3 2, E =
-9 =3 H-:U?a So 58 & g5
s SxiiEs Gf 1
— ig 821 §IE: g e
g AL -
s 3, = 2
T :: §82+78: 3 8 %
- - —~ s“ =t . =" N
———- 0 - The value or gonsideration not exceeding
_ Fees. Rs. 20.
No.
—% o The value or consideration exceeding
Fees. Rs. 20, but not exceeding Rs. 50.
~_No._| The value or consideration exceeding
Fees. ©2 Rs. 50 but not exceeding Rs. 100.
No. The value or consideration exceeding
Fees. - Rs. 100 but not exceeding Rs. 200.
No. The value or consideration exceeding
Fees. o Rs. 200 but not exceeding 11s. 300.
No. The value or consideration exceeding
Foes. <> Rs. 300 but not exceeding Rs. 400.

ov

'saqmy wopessiSa-ageliA
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property.

No.
— —~: e - The value or consideration exceeding
— B —— | Fees. Rs. 400 but not exceeding Rs. 500
i - No .
- T T T — T o The value or consideration exceeding
-— _‘ Fees. Rs. 500 but not exceeding Rs. 1,000,
‘ No. o
T T T o The value or consideration exceeding
- Fees. Rs. 1,000 and upwards.
No. :
— ‘ T = {No value or consideration being expressed
— | Fees. = in the deed.
No.
- Instruments which cannot be brought
EERE— Fees. — under the ad valorem scale.
No.
L Feos. N oy Copies granted to parties concerned.
No.
- Focs. = Total.
B .
-f 8 — The Aggregate value of immoveable
=
B

*Ly30doad ofqeorommy Supdege
y
jo e - uoyrnsIdeyede|[IA efy uy

LA

sapny vopesisiSas-agelA

i
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&3 o 8B : 1 2 g2
=3 @ =] &2 2" =30 B o
=3 TRy & = 3 w
=3 R-N- 5= 2
= s : 888, , 8, &,
: HIEEE - R - S
No. N . N
— The value or consideration not exceeding
Fees. o Rs. 20.
No, . . -
—_ The value or consideration exceeding
Fees. hid {Rs. 20 but not exceeding Rs. 50.
\]
No- ] — The value or consideration exceeding
Fees. -3 Rs. 50 but not exceeding Rs. 100,
No. — The value or consideration exceeding
Fees. @ Rs. 100 but not exceeding Rs. 200.
No. — The value or consideration exceeding
Fees. = Rs. 200 but not exceeding Rs. 300.
No. ro The value or consideration exceeding
Fees. = Rs. 300 but not exceeding Rs. 400

(4]
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property.

No.
o The value or consideration exceeding
Fees. — Rs. 400 bat not exceeding Rs. 500.
No. .
ro The value cor consideration exceeding
Fees. b Rs. 500 bat not excoeding Rs. 1,000.
"No. -
ro The value or gonsideration exceeding
Fees. hed Rs. 1,000 and upwards.
No. . . .
v |No value or consideration being expressed
Fees. - in the deed.
| No. ro Instruments which cannot be brought
Fees. b uander the ad vulorem scale.
No. . .
F—_ 154 Copies granted to parties concerned.
‘ees.
FNO. g Total.
ees.
E o The aggregate value of moveable
§- oo

‘so[qedsom jo

joeoo  uopensFey-eleli ey uy

AR LTINS
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Statement of instruments registered during the month ending

Searehes and Powers-of-at-
inspection by torney attested
P
s o
A I
2 a sa
. & & 5
- o ) Lo .
- &0 g | = -
< 5] = ]
51 ) n N bl ot
= o o © a 2
_ o K= .E-u =] 1) &
Nature of = 3 &8 C | w
instruments. ' 'gjn Olg
&

29 30 | 31 | 32| 33| 34

@ w ] ] %
ol @ ol 2fc| 5191 8 |ojg1d| @
Zg’zgzész@zﬁ

Deeds of salews ool

Mortgages with posses-
sion. e s

Mortgages  witheu|
PosesSiOn cae oo

Deods of gift...

Leases for periods nofj
exceeding one year.,

Leases  for periods
exceeding one year

Bonds.

All other deeds.

Total...




E - Total fee &
g b received.
b
g = Registrars Karkuns,
. =1
£
g =2 Taluka-Village-Registrar, g
I g &
=]
e . . .
— - B & Special-Village~Registrar. &
- g
= .y y - (3
8 e Taluka Village-Registrar’s
g it Karkuaus.
- od
g 2 Commission at 20 per cent,
- g )
- =3
8 o 4 () 'g
b4 Cvommission at 3 per cent. B
2 i =9
2 g
3 g
§ e Fixed Contingsney.

jo 90() uonensifey-eSE([1y eql Ul

e s §{ B

'sajny  uoneisidal-aden
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Statement of instraments registered during the month ending

in the Village-Registration Oftice of Taluka
Expenditure.
5
St
3 .
g ) Q S ]
- Pr] n "
SlE1 15132 (3
I R
Natare of gle s g e |R
. s | .2
ingtruments. . s | =
g
&
&
43 | 44 | 45 46 | 47 | 48 |49
< R EEERE:
AEIRIRERARAE
a1 851514 <l-
I
Deeds of sale...
Mortgages with posses-
Sion. ses ew
Mortgages  withont
ioll aee e
Deeds of gift... ...
Leases for periods not
exceeding one year.,
Leases for period
exceeding one yean
Boﬂds. s ons
All other deeds. .o ‘ l
Total...}
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47

Monthly Statement of Ar}ean inthe Circle of  on the Ist 189

& . 3
(Y- ° K] .
£3% éa 2 | Number of Documents,
kel g8 | O &e., of which registration
g5 € | is completed, remaining

o B ieted, rema .
& gl €2 | s¢ unclaimed in Office. Details o;Documents
g2ol L2 B in hand,
24 2 58
=i 2 ]
Pl I 2 | 22 |Insuments. Copies.

vl 4e =

L £33 -

= E 4

10 instruments from
April 1882,

5 instruments from
May 1882,

20 copies from May
1882,
20 copies from June
188

2

Detailed Statement showing Number of Transactions of each Nature
in each Registration Cirele according to Number of Column in
Statement of Instruments vegistered during the month,

N - @
) ] .
slele |5 2] .8 I8 3
S | % | 52 |E4| % o . 5w ¢
Sl w 2 g | © | WEE as . =1
0 e 3% PR WO ]
“« . o 0§ |@E ) T 285 | 488 [Bonds.] §
° L u &8 m§ © ©, 0 =S, =
g | % T& | Be ] 3 8T 3 o % S
= ¢ | 5% 82| g | 23 | g8 S
2R 12 (8 |R 8 & <
T iT = “ 1 -8
|5 of 1, bof 2, i1 of l,‘l of l,‘ 2of2 | Llof 3 ,7 of l-")l] of 1
Bof3,(30f 4,12 uf 3} and | and an 20f162 of 4
3oth) 6of 6,5 ol 4, Lof 16 T of 9, 8of 5 [1of207 of 5
ke, | & | &e lof 248 of 15
‘ 2 of 24

N. B.—To be prepared by Taluka Village-Registrar from the
various returns received from VillageRegistrars and sent with his
general statement.

® The heading of this column has been amended by notification No., 9331
dated 20th November 1898, B, G. G. for 1808 pt. I, p. 1178,



Date of Prepara
tion of Dead.

Oflice in which
prepated.

Nature of Docu-
ment and Value
or Amount of
Consideration.

Name or Names
of executing
Party or Parties.

Name or Names
of Persons in
whose favour

executed.

Date of Registra-
tionand Reference
to the Register.

Date of Order
of Destruction
by the Inspector
General.

" Date of actual
Destruction.

Remarks.

~pafioagsap spawmoo(T fo 1sv7
(0 g 29s)—1 ®puaddy

Date of receipt by Village-
Registrar of Refund Bill.

Date of Delivery of
Refund Bill to Party claim-
ing under the same.

g 30

junomy

Reference to pages of Day
or Cash Book in which
entry regarding Document
or Fee appears and date
of such entry.

Date of submission of Refund
Bill for sanction.

|

Signature (in acknowledg-
ment of Receipt of Bill) of
Party claiming the Refund.

Signature of Village-
Registrar.

TBWO SPOAC] WO $99] PUB PaIuIaI B8]

Apojsngy eyeg ey jo efreqomg jo junooo wo spunjey jo deysidey

1 Supu

*oyardmontt

spunfof fo unsibay
(g amy 25)—31 x1puaddy
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Appointments, Salary, &c., of District-Inspectors and
Village-Registrars.®
41, Every lnspector shall be appointed by and may be
_ suspended or dismissed by the Inspector-
Appointunents, 815 Gonerg] of Negistration and Stamps ; but shall
pension and dismiseal R s )
of District Inspectors, Dot be dismissed without the sanction of

Government being first obtained.

42. FEvery Village Registrar not being & Sub-Registrar shall
. be appointed by, and may be suspended, and,
Appoiotments, sus- ity fl)g concurrence of the lnspector-General,

pension and dismissal o X
of Village Registrars. may be dismissed by the Registrar,

Every Sub.Registrar appointed under the Indian Registration
Act, 1877, in the districts to which the Deccan Agriculturists’ Relief
Act extends, shall be ea-oficio Taluka or Petha Village Registrar for
the Taluka or Petha of which ho is Sub-Registrar.

43. ln addition to any fixed salary all Taloka and Petha
Village Registrars and Village Registrars shall
niercenfage Lol draw 20 per cent. on the fee collections of their
Petha Village Regis- respective offices, and in addition to the above,
tl:;str:rlf Village  Taluka end Petha Village Registrars shall
draw 5 per cent, on the gross collections of

their respective Talukas or Pethas.

44, ln cases of neglect of duty, carelessness, or other official

missonduct in contravention of the Deccan

et Vol bonrs, Agricultorists’ Relief Acts, 1679 o 1895, the

tras and  Village Registrar may fine any Taluka or Petha

:‘fg;;f:‘z:"’ pegket Yillage Registrat or Village Registrar a sum

not exceeding half 8 month’s salary drawn

under the said Acts, and sball report the case to the lnspector-
General.

45, No security for the due performance of their daties shall

be required from Taloka and Petha Village

m‘;'\'_:*:ﬂgg?““‘,‘ Registrars \.\‘ho are required to furni:h su:.urity

as Sub-Registrars ; but every Village Registrar

shall be required to give security to the extent of Rs.100. The

secarity bond of a Village Registrar shall be in the form in wse in

. Nutificstion No. 71834 B. G. G. for 1895, part L, p. 471; aud Mo,
V361 B. GG, tor 1850, pt, I, p. 1178
G



50 Village-registration Rules,

the Revenue Department, The securities may be one or two in
number a3 the Collector in whose charge the bond should be kept
directs. '
46. Ia case of a Village Registrar being vnable to attend to
his duties owing to sudden illness or other
maﬁg’%ﬁllfi‘;“;“ag:en‘;: cause he shall make an immediate report to
of special Village the Taluka or Petha Village Registrar of the
R&gis“"“ from their  Sub.-District, who shall forthwith report the
oueos. absence of the Village Registrar to the
Registrar. If a looum fenens be appointed, his salary shall be
regulated by the existing rules. Pending arrangements being made
by the Registrar the office of such Village Registrar shall be
considered as closed and applicants shall be directed to the Taluka
or Pethat Village Registrar.
47. The fees to be levied by Registering officors shall be a3
follows, namely,—
For writing or superintending the writing and for attesting and
registering any instrument,

(a) If the amount or value of the consideration thercfor or of
the property to which such instrument relates is expressed
therein : :

Rs, a, p.
(1) When the amount or value does not exceed Rs, 50... 040
() Do. do. exceeds Rs, 50 but
does not exceed Bs. 200 0 8 0
%) Do. do, S200 , 200 100
(4 Do. do. 200 , 300 18090
(5) Do. do. 00 , 400 200
(6) Do. do. 400 , 600 300
@) Do, do. 600 , 1,000 400
(8) Do, do. 1,000 4, 1500 500
(9 Do. do. 1,500 , 2000 6 00
(10) Do. do. 2000 , 8000 8 00
(11) Do. do. 3,000 , 4000 1000
(12) Do, do, 4000 4, 5000 12 00
(13) Do, do. 5000 o 7,500 14 0 0
(14) Do. do. 7,500 5 10,000 16 0 O
(15) Do, do, 10,000 , 15000 18 0 0
(16) Do, do. 15000 ,, 20,000 20 0 0
(17) For every Ra 500 or part thereof in excoss
of Rs. 20000 wees 089

1 See notification No, 9381, B. G. G. for 1896, part 1, page 1178.
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* Note T:=Whore property subject to & mortgage is sold to the
mortgagee, the difference between the purchase-money and the
amount of the mortgage in respect of which registration fee has
already been paid shall be considered as the amount of consideration
for the deed of sale, provided the mortgagedeed is proved to the
satisfaction of the registering officer to have been duly registered:
When there is no difference between the purchase mouey and the
amount of mortgage, the registration fee leviable shall be annas 4.

t Note 11:—The registration foo leviable upon a document
purporting to give collateral or auxiliary or additional or substitnted
security, or security by way of further assarance, where the principal
or primary mortgage is proved to the satisfaction of the registering
officer to have been duly registered, shall be the same as for the
principal or primary mortgage, if the same does not exceed Re. 1:
otherwise it shall be Re. 1

(b) 1f the amount or value is not expressed ;

(18) A fized feo of ... oo e w L 200
(c) If the snstrument is ¢ Will:

(19) Afized feeof ..o w0 s we e 200

(d) if the instrument is one which cannat be brought
- under the above ad valorem scaie and i3 not a Will :

(20) A fixed fee of ... .. 0 v L 100

IT.—For granting a copy of an instrument as entered in
the Register, or of & memorandum filed under
rule 28¢ to any person who is not a party to the
instrument to which such eatry o6r memoraudum
relates or the agent or representative of a party
therelo oo v aee e e e e 040

111 —For & eearch for or inspection of any entry in a

Register by any applicant ... .. .. .. 0290
Noute (a)—When the applicant is a pacty to an instrument

or ie a1 agent or representative of such party, no fee

for a copy or for ecarch shall be levied if the

applicant or bis principsl has not previously beon

turvished with s copy of such iustrument or hus

not made sny previons application for euch search.

¢ Ses notification No. 912, (11th Feb. 1902), B. G. G. for 1902, pt. I, p. 251,

t Bee notifi-ations Nos. 6794 and %317 of 1903 ; B G.G. pant ], pagee
1254 and 1340 respectively.

{ Boe notilication Nv. 9381 cited ante,
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IV.—For a search for or inspection of any entry in a
Register, when the search is made by Village
Registrar v o e v e e 040

An exira fee equal

V.—For attendanco at a private residence for the \to the ordinary

preparation of ao iostrument er for the{ fee in addition to

attestation of a power-of-attorney batta st the usual
rates.

VIL—Tor the attestation of a power-of-attorney 3

(4

(«) if special s . e 0 0
@) if general ... o L e . 040

Note (a)—In the case of leases, the amount or value of the
consideration on which the ad valorem foe i3 to be assessed under
1tem I (a) of the above table shall be as follows

If the lease is granted : The fes will be assessed on

(1) in consideration of the payment ( the amount of such
of a fine or premium only, fine or premium paid

or payable;

(2) in consideration of the payment ( the average annual
of a fine or promium, in addition) rent reserved, in
to rent reserved, addition to the amount

of fine or premiam;

(8) in consideration of the payment (the average annual
of an annual rent, without the< vent reserved;
payment of fine or premium,

(4) for a period less than a year, { the total sum payable
under the lease;

{ the average annual

(5) for an indefinite period, rent payable for the

first ten years,

Note (b),—If a patta or lease be given to a cultivator and a
kabulayat or counterpart of such paita or' lease be prepared and
registered in the same office and on the same day as the patta or
lease, the fee chargeable in respect of the two documents shall not
be greater than the fee chargeable for the patta or lease alone,

Note (c),—In the case of annuity-bonds and service-bonds and
agreements to hire moveable property, the amount or value of the
consideration on which the ad valorem fee is to be assessed under
the item aforesaid shall be as follows :—-
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bond or agreement is rassessed on;

If the annuity-bond, service-} The registration fes will be
granted or passed :

(1) for & definite period }the average annual amount to
exceeding one year, be paid during the period ;

(2) for an indefinite period, }the average annual amount to
be paid during the first ten years;

year, the annuity-bond, service-bond

(8) for a period less than a }the total amount payable under
or agreement.

Vote (d).—1f in any of the above cases the rent, annvity or
remuperation is psyable partly in money and partly in kind and the
money value of the portion payable in kind is not expressed, the fee
will be cbarged at twice the amount of the ad valorem fee chargeable
in respect of the amount payable in movey. And if the rent, aunaity
or remuneration is payable entirely in kind and the money value
thereof is not expressed, a fixed registration fee of Lis, 2 will be
charged.®

V1L—For the safs custody aud return of any original
instrument which, having remained in the hands of the
Village Reyistrar for sixty days from the date of its
registration, a8 unclaimed by the party entitled to the
custody of the same, has been forwarded under
Rule 39 to the Taluka or Petha Village Registrar—

Re a p.
For every day that such original instrament remains in the
custody of the Taluka or Petha Village Regigtrar vp to
the day when it is claimed by a party entitled to ita
euslody  we e we e e e e 00100

Provided, however,

(1) that no fos in excess of Rs. 3 shall in any case be levied
for the cusiody and return of any such original
instrument ;

(2) that the Inspector-General shall be empowered to remit
any such fues in whole or in part in any particular case,

® TLis itom No. V31 15 amended by Nutification No, 9331. B. G. G. for
1896 pt. 1, p, 1173,



Appendix to rules under S. 63 (See rule 43. )}
Her Majesty's Government of Bombay

The amount of percentage at 20 and 5 per cent. due to the Taluka or Petha Village Registrars &

Village Registrars on the fees Collected and paidinto_ the Treasaryof =~ with
credit of Government during the month of 189
1] 2 | 3 4 | 5 | 6
] = N How and when Collections were credited
!5:. s g Oollection| o (tuyvernment in the Treasury Officer’s Percentage payable.
S g E cash account. . .
s |2 55 T . £z : = =
e =5 R g =) S 2732 “ ° g £ 8 © 5
Z |2 & 22w .| 2= 22 § o £E = 4 2 2 & |
=T DN . 82 9 = 2 o = =3 g2 235 - = &2 =
Y . P Fees. “« g g & 8 g g g & g &2 S 55—3
g = 3 & = 5 g g8 e o E A2 3 == %
z=5 £EE g = =2 = © g8 ° A 5 &=
}: - B~ T B -2 £ 58S 2
Rs. 8. |p. | Re.| a. [ P- Re |a- | D |B8da.|p.| Rs. | a. | P |Rs|a. Ip.|us. |a | p.
Certilied that the amount entered 1n column four has been credited to Government as above
Date. Taluka or Petha Village Registry Office. Date 189 .
Mamlatdar or Officer in charge of Taluka Treasary Taluka or Petha Village-Registrar,

+ See notitication No, 9381 dated 24 November 1896. B. G. G, for 1896, pt. I, p. 1178.
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Rules for carrying out the provisions of
this Act.*

- 09 I O Bt
«The Act” means the Deccan Agiiculturists’ Relief Act, 1879,
Definition. * as amended by subsequent enactnents.

48, No Village Registrar shall prepare or regisier any

instrament under the provision of the Act to

Cortain  Village wiich ho or any member of bis family is a
Registrars not to pre- } . s

pare or register instru-  party. For the proparation or registration of

wents inwhich they any such instrument the parties shall be
are interested. 1

referred to the Taluka or Petha Village

Registrar who has concurrent jurisdiction,

49, No Village Registrar shall prepare or register any instru.
meont under the provisions of the Act, unless it

mﬁi"&t”c‘oﬁii to 13- ghall bo stated in the body of such instrument
" whether the consideration menticned in the

instrument has already been paid or is to be paid hereafter, and if it
hias been paid, the manner in which such payment was made shall

be fully set forth,

50. Lo the purpose of section 57 of the Act, the powers»of-
attorney next hereinafter mentioned shall

Powers-of-attornay ized (that is to say),~
recognizable fnr pur« alono be reeogmzed ( ot sa}),

posos of sec. 7.

(a) if the party executing a power-of-attorney at the time of
esocuting the same resides in any district in which the
Act is for the time being in force, a power-of-attorney
exocuted before aud anthenticated by the Registrar or
Sub-Registrar or Village Registrar within whose district,
sub-district or village such party resides ;

(1) if the party at the time aforesaid resides in British India,®
but not in any district in which the Act is for the time
being in force, a power-of-attorney executed before and
authenticated by any Magistrate, Registrar or Sab-

tegistrar ;

(<) if tho party at the time aforesaid does not reside in British
India, & power-of-atiorney esecoted before and

¢ Soe Nutification No. 71> B dated 11th September 1896. B. G. G, for
1898 pt. 1, p, 974,
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authenticated by a Notary Public, or any Court, Judge,
Magistrate, British Consul or Vice-Cousul, or represen-
tative of her Majesty or of the Government of India.

51. In autbenticating or attesting & power-of-attorney the
following form of endorsement shall be adopted by Village Registrars:

Executed by 4. B. of C. D, in my presence o the (date ).
He is identified by E.F. of G.H,

These endorsoments shall be signed by the Village Registrars
attesting the power-of attorney.

Miscellaneous.

AR

Description of suits to be heard by the Subordinate
Judge of Poona.t—It is directed that any suit of the descriptions
mentioned in seclion 3, clauses () and (2) of the said Act,
which the Suhordinate Judge of Pocna would be precluded from
bearing by section 12 of Act XI of 1865 shall, if the defendant or
any one of the defendants, not being merely a surety of the principal
debtor, is an agricultarists, be heared and determined by him and
not otherwise.

Description of suits to be heard by Subordinate Judges
of Hyderabad, Shikarpur, Hala and Larkhanai—It
is directed that any snits of the descriptions mentioned in
clauses (W) and (x) of 5. 3 of the said Act which the Subordinate
Judges of Hyderabad, Shikapur, Hala and Larkhana, respectively
wonld ordivarily hear as Courts of Small Canses under the
jurisdiction in that bebalf conferred on them under s. 28 of the
Bombay Civil Courts Act 1869, shall, notwithstanding the provisions
of 5, 16 of the Provincial Small Cause Courts Act 1887, be beard
and determined by them in the exercise of their ordinary jurisdiction
as suits which are not cognizable by a Court of Small Causes, and
not otherwise.

 Notification No, 7957 dated the 22nd November 1879. B. G, G. for

1879, part I, p. 934,
1 Notification No, 1664 dated 13th March 1801, B, G. G. for 1901, port I,

p- 490.
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Form of Summons to defendant in suits under this Act.*
(TIILE).
Tosereeens :
Dwelling at «esseesesers Whereas .....cewr...has ine

- Notice.—~Should you apprehend - stituted a suit against you forsaseeees
your witnesses will not attend of

their own accord, you can have JOU are hereby required to appear in

summonses from this Court o person before this Court to give
compel the attendance of any

witness and the production of any evidence on the day of
document that you have right to at the hour of A M.

call upon the witness to produce

on applying to the Court at any As the day fixed for yoor
time before the trial, and deposit- appearance is appointed for the final
ing the neccesary travelling and "1 )

subsistence money. disposal of the suit you must be

prepared to produce all your witnesses on that day; and you will
bring with you.e.....which the plaintiff desires to inspect, and any
documents on which you intend fo rely in support of your defence.

A snw of Re being your travelling and other expenses,
and subsisience allowance for one day, is herewith sent.

(Note.—The following notice to be pasted on the above summons in
cascs where the pluintiff asks that this thould be done).

You are further informed that the said plaintiff has presented with
Lis plaint the following documents, namely : (Describe documents).

You are hereby required, within four days from the receipt

This admission may  of this summons, to file in this Court a written

be made without pre- e :
judice to all other juss 2dmission, signed by you, that the aforesaid
grounds of defence.  documents are genuine, or within four days to .
appear in person and make such admission. If you fail to do this, you
will be lisble, whatever may be the result of the suit, to bear the ex-
pense which the plaintift may incurin proving theaforesaid documents,

Given under my hand gud the Seal of the Court this
day of 190

Judge.

* tee H, €, Circular order form No, LXXVIIL B. G. G. for 1903, pt. L.
Pp- 358, 389,
H
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The above form of summons should be used only in the caso of
suils other than suits for an account under section 16 of Act XVII
of 1879,

.Execution of decrees § :~Deorees of the nature shown
agalpst the following Districts shall be transferred to the Collactor
for execution :—

Decrees ordering the sale of any immoveable
Poona property belonging to a person who is an agricul- .
Satara turist within the meaning of the D. A. R, Act,
Sholapur 7} which has been specifically mortgaged for the

Abmednagar. repayment of the debt to which any such decree

relates. -

% * * *

Concession in Process-fees ¥ :~1 The fees levied for ,all
processes in suits to which Chapter IL of this Act applies, except suits
of the description mentioned in section 3, clauses (w) and (x), to which
an agriculturist is not a party, shall be one half the fees which would
be leviable in similar suits to which the said Act does not apply.

2 Nofeo shall be levied for the service of any motice or
other process issued in proceedings taken under Chapter IV of this
Act.

3 Nothing contained in these rules (or in any rules
heretofore made by the High Court under section 20 of the Court
Foes Act) shall apply to process issued by a Village-Munsif, under
Chapter V of this Act.

Records :—In the Districts in which this Act is in operation,
the records of all suits, decided by Subordinate Judges under the pro-
visions of Chapters IT and IV of the said Act, shall be forwarded
quarterly to the Record-keeper of the District Court, instead of
monthly, asdirected in clanse (i) of No. 142 of the High Court
Circular orders Chapter ITLt

§ Seo 1, C. Circular order No, 17 ; B. G. G. for 103, pt. I, p. 305,
7 do. do. do, 117 notes IX-XI; B. G, G. for 1903,
*

pt. L p. 312
do. do. do. 142; B. G, G. for 1903, pt. I, p. 316.



Reduction and Remission of Court-Fee, -39

The destruction of records in the Courts of Village-Munsifs is
regulated by the same rules as regulate the destruction of records in
the District and Subordinate Courts.}

The agreemenis or Kabuliyats made before Conciliator are
preserved under High Court Circular order noted below.*

Reduction and remission of Court-Fee.§
R e ’

Under section 35 of the Court Fees Act (VII of 1870) the
Governor-General in Council has been pleased to make the fol-
lowing reductions and remissions;

(1) To remit the fees chargeable on plaiats under section 16
of this Act, except in the District of Satara, where the
said fees shall be reduced o one-half.

(2) To remit the fees chargeable in respect of the documents
specified in the 1st and 2nd Schedule in the case of snits
for the redemption of mortgaged property, when the
plaintiff or (where there are several plaintiffs), any one
of the plaintiffs, is an agriculturist, and when such suits
are instituted within the districts of the Bombay
Presidency in which this Act is for the time being in
force, except in the District of Satara, where the fees
shall be reduced to one-half.

No Court-feo is payable on an appeal by a non-agriculturist defendant
in & redemption-suit brought by an agriculturist. {
(3) To remit the fees chargeable in respect of powers-of-
attorney, furnished to relatives, servants, or dependants
under section 68 of this Act.

(4) To remit the fees chargeable in respect of the docurents
specified in the 1st or 2nd Schedule in the case of suits
institated before Village-Munsifs under Chapter V of
this Act,

1 8ee H, C. Circular order No, 143; B. G. G. for 1903, pt. I, pp. 316, 317,
do. do, do. 12; do 1904, do. p. 1353,

§ Notification No. 4650, dated 10th Beptember 1839 paras 28 to 34 ; the
Gatette of Indis for 1589, pt. 1. pp. 506 to 509,

t Lakskman v. Ramjs, 1883. P, J. 163,
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(5) 'To remit the fees chargeable in respect of proceedings
taken under section 19, second clause of this Act.*

(6) fo rewmit the fees chargeable in respect of proceedings in
matters relating to insolvency under Chapier IV of this
Act. ,

() To reduce to one-balf the fees chargeable in the case of
suits to which Chapter 11 of this Zct applies, except
suits of the description mentioned in section 3, clause (z)
or clause () of that Act to which an agriculturist is not
a party:. :

Provided that, when the reduced fee amounts to a fraction of
an anna, the fee chargeable shall be one anna:

His Escellency the Governor-in Council has been pleased to
authorize the Sub-Judges of the 12 Talukas named below to refand
to the plaintiff one half of the institation fee in all cases in which
one of the parties is an agriculturist, as defined in this Act and in
which the Court passes a consent-decree at the 1st hearing of the
suit.}t : ;
Taluka. District.

Khed we s s e e Poona
Akola, Parner, Sangamner, Jamkhed, Karjat. Ahmednagar.
Sangola, Malsiras ... ... .. .. Sholapur,

Patan, Khanpur, Man, Javli ... .. Satan.
Exemptions under the Stamp Act.

The following instruments are exempted from Stamp duty :—
(1) Agreement of the kind described in s. 43 of this Act.
(2) Power-of-attorney furnished to a relative, servant or

dependant under s. 68 of this Act.

(3) Copy of an instrument which a Village-Registrar has
to deliver to a party under s. 58 of this Act.

* This remission is now of no avail inasmuch as s, 10 itself has been
repealed.

1 Notification No, 6822, dated 2th September 1884, B, G.G.,partI,
p. 868.

.3 Bee Notifieation No. 78, paras 2,46 and 47 ; Gazette of India for
1899, pt. I, pp. 250, 252. '
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The duties chargeable under Article No. 15 of Sch. I to the
Stamp Act (LI of 1899), on a promissory-note payable on demand or
othierwise than on demand and not payable at more than one year
after date or sight, to a certain person and not to order or bearer
when such note is executed by an agriculturist, and is attested at the
time of exccution by a Village-Registrar, under s, 57 of this Act, is
reduced to the amounts respectively chargeable under Sub-heads (a)
and (b) of Article No. 13 of the said Schedule, on bills of exchange
payable on dewand or otherwise than on demand as the case may

I See Notification No, 1472 ; B, G. G., for 1904, B. G. G., part I, p, 255,
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PART III.
Proceedings of the Supreme Legislative Council,

S B R D et

Statement of Objects and Reasons
FOR

Act XVII of 1879.

1PN

1, The inquiries made into the canses of the riots which
occurred in the Dekkhan districts in 1875 and the discussious which
have sinco taken place show that the difficulties under which the
agriculturists in those districts labour are due, in a great measure,
to the unsatisfactory nature of the relations ab present subsisting
between them and the money-lending classes,

2. Inorder to put those relations ona better footin'g,‘ it is
deemed necessary—

First, to provide some safeguards against the money-lenders
conmitting frands in their accounts and obtaining from ignorant

peasants bouds for larger amounts than are actually paid to or due
from them,

Secondly, to arrange disputes by conciliation as far as possible ;
to increase the number of Courts, and to simplify and cheapen the
adwinistration of justice, and thus to afford facilities to the
agriculturist to defend any suit that may be bronght against him ;

Thindly, to insist that in suits against agricaltorists the Court
shiall in certain cases of its own motion investigate the entire history

of the transactions between the parties, and do substantial justice
between them ;

Fourthly, to vestrict the sale of the raiyat’s land in exacution of

decree, and to provide an insolvency-procedure more liberal to the

debtor than that of the Code of Civil Procedurs,
l
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The present Bill has been drafted with a view to securing these
objects, in so far s they can be secured by legislation, It extends
only to the four districts in which the agrioultural distress has been
most felt. ’

3. Anattempt bas been made to secure the first object by
sections 35 to 63, providing for the appointment of Village-Registrars
before whom every written obligation for the payment of money by
an agrioulturist must be registered ; by sections 64 10 67, requiring
monoy-lenders to give receipts to agrioulturists for all payments
made by them, to render accovnts, and to furnish a pass-book
in which the agriculturist’s account ‘will be periodically written up;
and by section 71, which invalidates all mortgages created by an
agriculturist otherwise than by a written instrument.

4. With a view to the sccond of the proposed objects, the Bill
provides in sections 40 to 50 for the establishment of a system of
conciliation under which it is hoped a large number of disputes will
be settled out of Court ; and in sections 36 to 39 for the appointment
of Village-munsifs, like those in the Madras Presidency, to dispose of
potty cases. A farther addition to the machinery for the disposal of
suits will bo made by an increase of the number of Subordinate
Judges ; but as this is a matter which it is competent to the Local
Government to deal with under tho existing Jaw no reference to it
will be found in the Bill,

5. As regards procedure, it is proposed, with a view to a more
rapid despatch of business and to diminishing the cost of litigation,
to simplify the record in certain respects (sections 10 and 11), to
discourage the employment of pleaders in petty suits (section 69),
and to substitute for the present system of appeals a very strict and
searching supervision (sections 51 to 54).

6. - Seqtions 12 to 16 provide in certain cases for a thorough
investigation into the bistory of the transaction belween the parties
(the third of the four cbjects mentioned above), They prescribe the
system in which the raiyat’s account is to be made up in cases where
the Court finds it necessary toseb aside oppressive or inequitabla
arrangements between the parties, and they guard especially against
exorbitant demands for interest.
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7. The presence of the defendant being essential for the
thorough investigation proposed, and fhe raiyats being, through
various difficulties, apt to leave their suits andefended, it has been
provided (in section 9), that except for special reasons, o suit shall
be decided exparts, but that the Court shall compel the defendant to
8] pear.

8. The last of the four objects proposed will be found provided
for by sections 25 and 33, which enact that land shall not be sold to
pay the debt of the owner except where it has been specifically
pledged, but admit of its profits being made available to the creditor
for a term of years, and by the sections relating to insolvency.

9. The chief points in which the provisions of the insolvency
chapter differ from those of the Code are that they allow an agricul-
torist to apply to be adjudicated an insolvent, though no process in
execution has been issued against him, that they entitie him to an
adjudication in all cases in which, asa wmatter of fact, be may be
insolvent, leaving any misconduct on his part to be punished under
the Code of Civil Procedure; and that they similarly entitle bim
in all cuses to complete discharge from debts which, after all
reasonable enforcement, he is nnable fully to pay.

10. This insolvency procedure is further sul)plementéd by
section 20, which gives the Court a summary power in petty cases
to discharge a judgmentdebtor who is clearly iusolvent, and by
section 22, which abolisbes imprisonwent or debt.

11. The only other provisions of the Bill which appear to call
for special notice are segtion 70, which empowers the Court to direct
the Government pleader to appear on behalf of a raiyat when he is
unable to engage the services of a professional advocate and the
opposite side is represented by a pleader, and section 72, which
extends t w period of limitation in snits fur debt institoted agsinst
agriculturists, This latter provision has been introduced into the
Bill, as there appears to be & pretty general consensos of opinion to
the effuct that the difficulties of the raiyat are much aggravated by
the present law of limitation which compels the money lender at
very short intervals to sue him or take a fresh bond either of which
steps commonly eatails a considerable addirion to the debt.
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OPENING SPEECH.
An extract. from the* Speech of the Hon'ble My,

Hope made on the occasion of introducing the Bill in

1879, for the velief of agrzcullarzsfs wm cerlain parts
of the Dekkhan—

« The ¢ Dekkhan riots’ began in May 1873, They extended to
33 Villages in the Disricts of Poona and Ahmednagar and many
more were threatened; but order was restored within a month’s
time. . . . « The movement was simply an organised, and temper-
afely but determinedly conducted effort, directed to the definte object
of obtaining and destroying the bonds, decrees and account-books of
the money-lenders. No persons except the latier were molested, The
mobs were composed of respectable members of the community and
were often led or encouraged by the headmen of the Village. On
atiaining their objecl, they dispersed as rapidly and quietly as they
had come together.ese

The riots have been followed by investigations in various forms,
A Special Commission, in the first place, was without delay appointed
by the Bombay Government. . . . . Their report, in five volumes
and above 1,500 pages, is a very able survey of the difficulty in all
its aspects.....ere The Central Dekkhan, which is the locality
principally distressed,......consists of four distriots, ...... Poona,
Abmednagar, Sholapur and Satara ... The state is the landlord....
The peasant-proprietors themselves cultivate about three-fonrths of
their land and sublet the remainder......The proportion and extent of
indebtedness are mot easy to ascertain,..As compared with former
times and with Native States, indebtedness now in the Dekkhan
extends to smaller numbers, but is heavier in individual incidence,
followed by consequences infinitely more serious, aad decidedly
abnormal......and...we must enter into a critical examination of it
probable causes before we can hope to apply an effective remedy.
These causes...may be conveniently elussed as ¢ normal ’ and ¢special’
The normal causes are those which may be found at work, more or

® Vide Proceedings in Governor-General's Couccil for the purpose of
making laws and regulations (for the year 1879) Vol, XVIII, pp. 116 to 153,
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less, at all times, and some in all parts of India, others only in
certain localities, First of these stands poverty....Next to poverty
comes ignorance, which renders the unlettered peasant unatle to read,
and often to understand, the documents and accounts in which he is
vitally concerned, or to state and substantiate in & Civil Court a good
defence when he has one, and thus makes him a tempting subject for
every kind of roguery. Social observances, such as marriage, birth and
funeral expenses, also swell the roll of obligations...Jinprovidence
must be admitted to contribute its share to the catastrophe., ...To
this may be added an honest and confiding, rather than vigilant,
temperament, a soil yielding but one crop, and therefore the whole
yoar’s income at one period, a climate so capricious as to preclude at
seed-time any safe estimate of what the Larvest, if there be one, will
be worth, and prices varying above cent-per cent.

Bosides these normal causes conducive fo indebteduess, thore
exists a long array of spocial ones: some general in their operation,
others peculiar to the Bombay Presidency or the Dekkhan alone.
These I propose to notice in four groups—namely, these increasing
credit, diministing ability to repay, proceeding from the revenue.
system, and comprised in the term ¢ arming of the money-lender.’

Increased credit obviously flowed from our establishment of a
sottled Government, and the consequent immunity of the raiyat from
boing plundered and murdered by hostile armies, or drawn from
his fields, perhaps killed in battle, on bis own side, as also from the
grosser forms of private crime. A like effect followed our land-
settlements... Under the Native Government & cultivator could not,
according to custom, be ejected as long as be paid the revenue
demand ; bat that demand was so hig b that his right of occupancy
was worth little or nothing, and was besides, mostly not recognized
as saleable...Under our settlement, however, ¢this right of
conditional occupancy’ (to quote Bombay Act I of 1865) *is
declared to be a saleable and transferable property’......The arming
of the money-lender is o general term which [ shall apply to the
process of increasing in numberless ways the legal power of creditor
over debtor, which has been synonymons with the elaboration of our
Indisn law procedura....The procedure is lhighly elaborate and
technical ; the penalties for contravention of it severs, and litigation
dangerous withont the goidance of & pleader...The procedure is the
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same. for a debt of Rs. 5 and B 5,000, except in the rare instances
where Small Canse. Cowrts are established.. Stamp and Court
expenses bave nearly doubled. Arbitration has been gradually
shouldered out...Suits may ba heard ez parte in the absence of the
defendant, and are found to be so, in the four Dekkhan. districts, in
above Lalf of the cases. -Great weight is attached by the Courts: to
bonds..... However frandulent, extortionate or in excess of consideras
tion a bond may be, the burden of proof lies on the debtor, and in
practice his defence is generally hopeless....The. reduction of the
limitation period for bonded debts from. twelve to six and in some
cases three years, and for simple money debts from six to three years,
respectively, has subjected the debtor to compounnd intevest, frequent
suits, extra costs and a vast increase of his liabilities, The power of
obtaining arrest and imprisonment gives the creditor the means of
extorting almost any terms for his f orbearance in exercising it. The
power of sale in execution extended till 1877, to everything the
debtor possessed ; since then certain bare nocessaries have alone been
exempted......Of all sales it is a characteristic that the property,
throngh technical diffiulties, constantly goes for a mere song, and
the creditor is the purchaser.......lf the persecuted debor turned
towards the law of insolvency,......until actually arrested or in jails
he could not resort to it at ali; and whether, afier doing so, he
escaped its pitfalls and two years' imprisonment or not, his
subsequently acquired property and earnings were liable (unless his
debt was under Rs. 100 and the judge chose to discharge him) until
the last pice due, with interest, had been. repaid. Finally, the increase
of work entailed delay, with loss of time and money, in the disposal
of cases.......The tendency of the change of relations thus gradually
brought about by the law will be seen to have been all one way—
in favour of the party possessing the most intelligence and money....

Having thus enumerated the various canses of the raiyal’s
indebtedness, I will briefly classify them according to the possibility
or expediency of remedial measures....Ignorance, improvidence and
extravagant ceremonial or social expenditure can never be eradicated
from the world, either in the Dekkhan or elsewhere, though time,
experience and education may reduce their strength...As causes
regarding which interference is undesirable may be mentioned the
increased credit due to orderly. Goverament, property in land and
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competition of money-lenders, and the lessened ability to repay arising
from the dimination of waste land for fallows and grazing by the
«extension of cullivation and forest reserves......Respecting the other
causes, action, either executive or legislative, seems open to wus...
Legislatively, what we can do,...what we undoubted]y ought to do
promptly and effectively, is to restore, as far as may be, the rude
balance between debtor and creditor, which has been disturbed by
our own legal institations. We may take back many of the weapons
inconsiderately placed in the money-lender’s hand and shown to have
been misused......... The problem before us is how to keep the money-
lender in bis place, to encourage and support bim in all wseful
functions, but to restrain bim ......... from becoming the enemy and
oppressor of the poor ? The leading pinciples of our new measure
then should be to give both sides fair play, instead of seiting the two
olasses by ears ......... We must foster due eredit, check that which
is undue, and allow free scope to all civilising processes and healthy
relations between capital aud labonriceee e

I will now endeavour to set forth, as clearly and fully as timo
and the occasion permit, the principle provisions of the bill Iam
introducing s o.... 80d 1 shall discard ifs arrangement, and
endeavour to express in plain English the effect which its pronswns
(coupled with the Code) are intended to produce.

The first object aimed st is fo establish precautions against
fraud by either debtor or ¢reditor in their original transactions with
oach other, and so keep them on good terms and out f Court, as far
as possible. The Commission thus enumerate the chief frauds which
arv practised :—

Dy creditor—(1) forging bonds; (2) withholding the consider-
ation mentioned in bond ; (3) obtaining new bonds in satisfaction of
old bonds and of decrees and nevertheless enforcing the latter ; (4)
not giving credit for paywents; (5) refusing to explain or wrongly
representing their accounts to debtors,

By deltors—(6) tendering in evidence false receipts and false
evidence of alleged payments; (7) ploading that bonds are false
when they are really genuine.

Chapter VILI of this Bill is intended to meet the first three and
the last mentioned kinds of frauds. It provides that every instrument
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to which an agriculturist is a party shall be written by or under the
Superintendence of a Village Registrar, executed in his presence, and
attested by him ; ......... instruments not so executed will be invalid
By these means every raiyat should ab least know what he signs,
and both parties should receive due protection. Chapter IX,
directed against the remaining three kinds of fraud, provides, under
a peoalty, for the grant to raiyais on demand of written receipts,
annual statements of their account, and pass-books, and for the latter
being written up from time to time and attested by the money-lender
These two chaplers are based oo recommendations of the Cotn-
TISSI00e eorneronsen

Tbe next step contemplated is that, whenever serious misander-
standing unfortunately arises between money-lendor and raiyat,
cither party should be sble to resort to a friendly nun-judicial
authority bound to vse bis best offices to reconcile the two, and thai
no litigation should be commenced without a certificate from the
Conciliator (as the authority constituted by Chapter VI will be
termed,) that his endeavours in this behalf have failed.ccu. secens

Supposing that, notwithstanding all the preceding precantions,
the dispute unfortunately developes into litigation, the Bill next
endeavours to place the Courts of law within easier distance from
the homes of the people, and to make them more absolute, less
technical, less dilatory and less expensive. ............ In pursuance of
the objects just named, Chapter V empowers the Local Government
to appoint any Patel of a Village, whom it deems con.petent, to be
Village-Munsif for his own Yillage, or, if desired, for other Villages
also within a radius of two miles. The Monsif’s jurisdiction will
be limited to suits for money mot exceeding ten rupecs, and will
generally follow the model of the Madras Village-munsit’s system,
constituted under Malras Regulation IV of 1816, except that the
Munsif will not have, as there, a further jurisliction, by consent of
parties, extending up to Rs. 100, .......es This Madras system is well
worthy of alteation ......... These Munsifs dispose of nearly one-
fourth of the whole Civil litigation of the Presidency verun.....
Although, however, Village munsifs may thus be a fairly eﬂicxent
institation in Madras, where they are a survival of the ancient times,
and where society is still in a comparatively simpla state, it would
be impossible at the present day to constitute them by law through-
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out all Villages or Village-circles in our Dekkhan districts ...veeree
Uur advanced conditions postulate a more skilled judicature, better
Judges, and, consequeatly, fower of them ; and these the Government
must in the main provide. At the same time, there can be no harm
in taking advantage of the present opportunity to empower the
Government to invest with petty jurisdiction up to Rs. 10 any
Village Patels whom it may here and there find to be qualified by
education and character, viueveeeese

Next above these new Munsif’s Courts come the existing Courts
of Subordinate Judges, who are all trained officers. sesissees Their
powers will ...... be considerably increasod. By Chapter II of the
Bill all Subordinate Judgesin the four districts will be invested
with what are {ermed Small-Cause-Court powers, but enlarged so as
lo include mortgage-oases of the class in which agricultarists are
so commonly involved, And by Chapter IV they will all receive
jutisdiction in insolvency. The question of how far the summary
jurisdiction, not open to appeal, which the Small-Cause Court model
implies, might safely be entrusted to the ..ueesees Subordinate Judge
has received careful consideration ....a... It is gonsidered that such
jurisdiction may be conferred on the first class Subordinate Judges
up to the full limit allowed in the Moffusil Small-Cause-Conrt’s Act
namely, Rs. 500, and on the second class Subordinate Judges up to
Rs. 100 absolately and up to Rs. 500 by consent of the partics.eses
But three special safe guards are proposed in Chapter VIL  Firstly,
Tnspection :—A Special Judge will be appointed to inspect, supervise
aud control the proceedings of the Subordinate Judges, Munsifs and
Conciliators under the Act in all the four districts, and see its new
principles and policy effoctively carried out. The Special Judge
will be aided ...ee.... by & Special Assistant Judge or Subordinate
Judge o vusurs Seoondly—Revision.~The power of revision vested in
the High Court by section 622 of the Code of Civil Procedure is
estended.usuessnsto the Special Judge, who will be enabled to call for
and examine the record of any case and correct failure of justice, as

'als? similarly to deal with cases called for and reforred to him by his
assistants just wentioned. The powers of the High Court nnder the
same soction will remain intact. Thirdly—* Sitting in banco—The
Special Judge and the assistants with his anthorization are enabled
to Stﬂ)’Jthe proceeding in any case pending in & Subordinate Court,
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and to sit with the Judge as a Bench to try it. . The power of with-
drawing a case and trying it himself, or transferring it to another
Court, which the District Judge possesses under s. 25 of the Code of
Civil Procedure, will also be exercised by the Special 4 udge, and by
hls assistant with his anthorization: .ceessaee

 The procedara followed by the Coarts nnder their new juri&iiction
will b protty nearly that of Small-Cavse-Courts ...eesess Ono ex-
ception, however, isso important as 'to' require special mention.
The Commiwsion pointed out that the proportion of cases decided in
Bombay ez parte, or in the absence of defendant, vastly exceeded that
inany other part of lndia. ....es... This has been ascribed toa
wariety of canses, of which the chief probably are igncrance of the
raiyat that he has a defence, want of means to pay a pleader, con-
viction that the Court, for want of time or other reasons, will not go
into the merits of his case or look behind the bond, fear of irritating
his creditor by 8 defence or frandulent non-service of summons.
The various provisions of the present Bill, however, completely alter
the position. The obligation laid on the Court of going into the
whole merits of the case, and behind the bond, if necessary, to which
I'shall presently allude, will remove the first three of the above
causes of backwardness on the raiyat’s part, and will probably lead
to his more frequent voluntary —appearance. ......... Compulsory
attendance will meet the other two causes of absenca above mentioned.

Closely connected with the question of procedure is that of how
far effact shonld be given to the suggestion of the Secretary of Siate
that possibly it would be desirable toexclude professional pleaders
from the ¢ Courts with summary jurisdiction and without appeal up
toa limited amount’ which he desires, Upon this point we have
two precedonts, The French Code excludes all skilled advocacy
from the Courts of the Judges dePaiz, whether in conciliation or
trial of suita. .....eiee The Madras' Regulation for Village-Munsifs
excludes professionals, but allows the deputation of a relative, servant
ot dependent—so that, for instance, a sauker could send his Gumashia,
and a raiyat could send or bring with him a clever son or, nephew
educated in a Government School. It maybe true that where a
case, involving even a moderate amount, is intricate owing to
mortgages or other exceptional circuwstances, & competent pleader
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may be of much use both to the parties and the Court On the
other hand, it must be admitied that a pleader is & weapon at the
command of the rich alone (one Subordinate Judge even states that
8 pleader who often took raiyats’ cases would lose his best
customers) ; that in simple suits a pleader can often add nothing of
value to what is in evidence, but only wastes time and introduces
confusion ; that the presence of pleaders pre disposes some Judges to
decide on what counsel put before them instead of going independently
into the merits. Upona balance of such considerations, the draft
Bill followed the Madras law in excluding pleaders, but admitting
non-professionals, in all cases before a Village-Munsif or Conciliator
essses The appointment of a pleader by the Court in cases where
the dobtor needs counsel but cannot obtain it is also provided
for suvss

Having thus noticed the proposed reorganization of the Courts,
I proceed to explain some important changes contemplated in the
substantive law which they administer. These group themselves
100nd two main heads,—the definition of a debtor’s liability, and
the mode and extent of its enforcement. .

A Court proceeding to determine the amountof a debtor’s
liability is met vereer... by the undeniable fact that ew.e.s.. ¢ the
passing of & bond by a Native of India is often of no more value
as proof of 8 debt be thereby acknowledges than the cenfession by
& wan under torture of the crime he is charged with.' ...uu.veeree That
the money-lenders do obtain bonds on false pretences ; enter in them
sums larger than agreed upon ; deduct extortionate premiums; give
no receipts for payments and then deny them; credit produce at
fraudulent prices; retain liquidated bonds and sue upon them; use
threats and warraats of imprisonments to extort fresh bonds for sums
not advanced ; charge interest unstipulated for, over calculated—or
in contravention of Hindu Law, and commit a score of other
rogueries—these are facts proved by evidence ...... overwhelming
seseseers Henco arises the question whether, ......... “the Courts
should be obliged to enter into the merits of every money-claim,
whether secured by bond or not, and should award only such sums,
whether for principal cr interest, as they deemed just, and should in
no caso give componnd interest, or a larger amount of interest thag
the principal sum.’
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The answer in the affirmative has been maintained, in vatious
quarters of not inconsiderable authority, to be in accordance with
sonnd general principles of equity. eeeesss.. Upon this subject not
only opinion but precedents are forthooming. Of the manner in which
our Government, a fow years ago, deemed it necessary to protect the
raiyat, we have a striking instance in a clanse (still unrepealed®) of
the Bombay Regulation V of 1827, It runs thus :—

¢ Clanse 2.—And in the case of 8 cultivator of the soil sued upon s
written acknowledgement executed ata place which was not at the time of
such execution under British jurisdiction, if the circumstances are such as to
convince the Court that the creditor might reasonably be expected to possess
other proof of the amount besides such written acknowledgment (the con-
sideration received for the same being contested), then the said writing shall
not be held conclusive as to the amonnt, whether the defendant proves
deficiency in the consideration or not, but the Court shall pass & decree for
only such amount as the clsimant may otherwise prove to be due.’

The law which preceded it, Regulation 1 of 1823, was even

more explicit :
¢ Section 36,—Whenever a cultivator of the soil i3 sued upon an
acknowledgment in writing exeonted by him hefore the territory where it
was exeeuted came into the possession of the British Government, it shall
- be competent for him to plead that he did not receive a full consideration for
the same, whereupon the plaintiff shall be required to prove his debt in the
same manner as if no acknowledgment had been executed; and uch sum
only as in the circumstances of the case is just and equitable shall be allowed

in the decrce,’

What the Bombay Government of Sir Richard Temple have
from the first substantially advocated, and what we really need, is
something approaching to a restoration of this early law, together
with power tfo cut down unreasenable interest. The Court should
set itself to do substantial justice in every case which came before it
instead of being satisfied with the letter of a bond or the bare
assertions of either party, and it should of its own motion make such
inquiry as it found necessary to this end. ....e.... There appears no
reason to fear that such an exercise of its discretion by the Court
would be either unfair to the creditor or demoralizing to the debtor.
veesosoess.. Where the rato of interest is regulated by the ordinary
laws of supply and demand, interference is indefensible, But where

* The 1. A. R, Act repeals it,
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s sussneses © the conditions depend more upon the degree of simplicity
in the borrower and of rapacity in the lender than on anything
else; mo such respect need be paid to them, vuseeeecs It may be
pointed o1t ..., that Lord Cranbrook ....ese. appears to look with
approval on ¢ extending the powers of Judges to modify the contracts
entered into between man and man.’ In accordance with this view,
the first four sections of Chapter ILI have been framed, and will
apply to all determination of the debts of agricultarists which may
take place under the Act. The history and merits of disputed or
doubtfal cases will be enquired into, and an acconnt will be taken in
a certain way if the Court considers the agreement not fair and
equitable, ......... Regarding this safe-guard and those of registration
and acoounts already explained, I'should perhaps observe that any
ingenious person can imagine methods by which debfor and
creditor in collusion may evade them. But the same may be said of
many other most beneficial enactments, We can only help those
who will help themselves. seasas..

A second important question affecting the determination of
the amount of the debtor’s liability is that of the period of limitation.
The old law of Bombay (Regulation V of 1827, sections 3 and 4)
fixed twelve years in the case of debts supported by & bond, and six
years in the case of debts not so supported, as the period within which
Civil suits for recovery must be bronght respectively. By Act X1V
of 1859 these periods were reduced to six and three years respectively,
with the further restriction that a debt supported by written contract
was to come under the three years' period, unless it was ragistered.
This is the present law, Acts IX of 1871 and XV of 1877 having
made no material change. Thersis an almost universal consensus
of opinion that, as the Commission say, ¢ the réduction in the periods
of limitation has been the cause of considerable hardship to the
debtor! Under the old law,the debtor was rarely sued or called
upon to renew the bond till near the expiration of twelve years, and
then be was, at most, sued under the provision of dam-dupat for
twice the principal sum lent. Bot under the law since 1859, the
creditor is forced within every three vears either to sue the debtor, or
to obtain from him & fresh bond for principal and any accumulated
interest. In practics, he does so nearly every two years, i order to
make sure of not missing the period throngh any accident or defanlt,
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cosssseresss The debtor thus saffers the cost of writing and stamping
a new bond, is charged compound interest instead of simple, often
has to bear the expenses of a suit, and, finally, is frequently obliged
also to submit to a largs nominal increase of the prinvipal, as the
price of the creditor’s forbearing to sell him entirely up; or to have
him arrested and imprisoned. veruuene... The only plea which has, as
far as I am aware, been advanced in favour of the three years’ period
is that it obliges the making np of accounts at short intervals, thus
enabling the raiyat to know how he stands, and preventing his being
deeply involved without his knowledge. This objection had, un-
donbtedly, very considerable weight at the time it was mado vueseness
Bat the aspect of the question seems to be changed by the provisions
in Chapter 1X of the Bill regarding receipts and statements of
account. Taken in connection with 5. 17, which enables any
agriculturist to sue for an account, and to get a declaration of the
amount really: due to him uader all the new and searching
provisions of the Act, it wonld appear that the object of short accounts
will now be attained, and perbaps more efficiently than it ever could
have been by the indirect expedient of a limitation-law.

Inow procesd to the second head—the mode and extent of
enforcoment of equitably determined liability. 1ln the ezecution of a
decree by sale of moveables, the necessary wearing apparel of the
judgment-debtor and his wife and children, his implements of
husbandry, and such catile as the Court may deem necessary to
enable him to earn his livelihood as an agricultorist, are now pro-
tected by the amended Code of 1877, So it has not been thonght
necessary to go further. Asto execution against the person by
arrest and imprisonment, I rejoice to state that it is now considered
oxpedient to abolish it altogother. Imprisonment will still be
inflicted as a punishment for fraud detected on insolvency ; but that
is a totally different thing.........Imprisonment was, at best, a barba-
rous device to meet the case of a debtor’s concealing his property or
refosing to give it up. ews...es. I trust that no hesitation will now be
folt by the council in abolishing a system which has been proved to
be grossly abused as an engine of extortion, and is in opposition to
the legislation of the civilized world.

The case of execution of 8 decree by sale of immoveable
property remaines for notice, The problem of whether such sales
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shouid b enforoed sesevesss is entirely the creation of British Rale.
Alihough the later Hindn Law permitted the sale of land ¢ on proof
of necessity, and Mohamadan Law placed no bar to it whatever, the
genersl feeling of the country against alienation of ancestral lands,
coupled with the trifling value of the right of oocupancy and the
political objections to expropriation felt under the Native Governmeat
eeewess. Bppear to bave co-operated fo prevent sales to any notice-
able extent. But wnder our judicial system, ¢the sale of land
registered in the Collector’s books i8 ee.see... the most ready way of
enforcing a judgment : it gives the least trouble to both the reditor
snd the Couri, and holds out every inducement to both to resort to
that mode of satisfying the decree in preference to any other, even in
the most trifling cases.” The Code provides, indeed, an alternative
to sale of the nature of an eligit, or temporary alicnation, by allow-
ing the land {o be placed under the management of the Collector for
a term of years, not exceeding twenty, whenever there is reason to
believe that the liability can be thereby cleared off, Practically ...
sale has hitherto stood in the Code unfettered ........... The position
of the question seevesses s generally admitted to be unsatisfactory...
The alternatives of making land by law absolutely unsaleable for
debt ; of enabling proprietors to make it so by voluntary trusts or
entails; of limiting sale ...eee to any surplus unnecessaty for the
subsistence of the proprietor and his family; of replacing sale in
execution by usafructuary mortgages for the debtor's life or a maxi-
mum term of years ; of restricting sales to specifically pledged land
and of confining the power of sale to the Chief Court of a District
all these have found powerful & zealous advocates.

«resse The conclusion of this Council when passing the Civil
Procedure Code, vevers... was that, though special measares might be
sdmissible in particular Jocalities, the plan of temporary alienation
through the Collector for & term of years, whenever the property
would be uitimately saved thereby, being in acoordance with the past
course of Legislation regarding land in England and not ineguitable,
deserved a fair trial ...eeeee My object in this statement of the
Position of the land question ese. ... i3 to sccount for the absence iy
the Bill of any attempt at a final comprehensive settlement of it,
and at the same time to show the connection and sdmissibility of the
two limitad weasures which are proposed.  Sation 23 exempts the
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land of agriculturists from attachments and sale unlessit has been
specifically pledged. .....o0veeee I must confess to some misgivings
as to how the exemption may work in practice. The money-lender
may everywhere make the execution of a bond, laying on the land
all his existing unseoured advances, and indispensible condition of
farther accommodation. At the same time, the exemption rests as to
the past upon a perfactly intelligible and reasonable basis, while as to
future, the proposed viilage registration will atleast ensure that every
raiyat when he pledges his Jand shall understand what he is doing
and insolvency will open to him a loophole of escape when unreason-
ably presses by an extortionate creditor, if he prefers tha alternative,
The second measure also contained in section 23, is the grant of
power to the Court, when passing a decree or subsequently to direct
the Collector to pay off the amount by managing for not more than
soven years any land mot specifically pledged, after deducting a
niodicum sufficient for the support of the debtor and those of his
family dependent on him. This course, which is only a new appli-
cation of the principle of temporary alienation will add greatly to,
the oreditor’s security, while diminishing tbe worry and expense
to both himself and the debtor. veeses

While thus contemplating the continued recovery of debis from
moveables and land, however, policy no Jess than justice demands
that the last refuge of an effective insolvency-law should be provided
for the debtor. Such a law is really the bottom of the whole matter
veeseres The neod for it has been generally admitted for a long
series of years, and has led to various legislative efforts and

“measures. Sir George Wingate ......... 50 recently as December
23rd, 1877, ve.... wrote thus :=® Of all the remedies proposed
1 estimate the Insolvency Actas of the highest importance, and as
likely to prove the most efficacions.” Sir Bartle Frere in 1853, when
Commissioner in Sindh, issued - rules which worked well, but were
superced ed in 1861 by the Code of Civil Procedure. Sir William
Frere, member of Council at Bombay, introduced into the Legislat-
ive Council there in 1863 a Bill based on these rale and the
Insolvent Act of the Presidency-Town (11 and 2 Vic, Chap. 21)
bot applicable fo the whole Presidency. It was carefully matured
in Select Committee, but was eventually withdrawn in 1867 for
variety of 1e8s0DS vuv.v.eve Sir James Stephen in 1870 introduced
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into the Legislative Council of the Governor-general an Insolvency
Bill applicable to all India. 1t was taken almost entirely from the
English Bankruptoy Act of 1869; and on circulation to the Local
Governments was generally held to be too complicated and unsuited
to the circumstances of the Indian mufassal. In 1872 Mr. (now
the Hon’ble Justice ) West, Judge of the Sadr Court in Sindh, pro-
posed a Bill with the essential features of the original Rules of
that Province; but the matter was not proceeded with, The measure
generally is also advocated in his well-known pamphlet ¢The land
and the Law. 1n 1872, also, the Panjab made a meterial step ia
advance in the Land Act then passed.

Upon the acknowledged harshness of the Indian law of in
solvency as it stood up to 1878 I need not enlarge. The new Code of
that year, together with the amending Bill, which will, 1 hope,
be passed at our next sitting, have so far relaxed it, that a debtor
arrested or imprisoned, whose property has been attached, may by
application obtain a general inquiry into his affairs, a declaration
of insolvency, and a release if in jail ( with immunity from sub-
sequent arrest for the scheduled debts ) on lona fide surrender of
all his property. A judgment-creditor also may apply for such
declaration. A final discharge may also be granted by the Court
at its discretion when the debis do not exceed Rs. 200, and is
in any case acquired on payment of one-third of the Scheduled
debts, if the assels do not produce more, or after the lapse of twelve
vears. The law is still, however, most defective. Application may not
be made by a debior until provess hasissued against him; arrest
is retained; and imprisonment, though for a short period; all pro-
perty except the moveables exempt from sale in execution must
be surrendered; the debtor may be summarily imprisoned for
& year, at the instance of any creditor, for concealment or
bad faith, while 'no such penalty awaits the creditor; and in some
cases  the debtor’s future earnings will be unreasonably burdetied
while in others the creditor will not get what might fairly be
recovered  for him, Finally, the whole becomes a farce through
the restriction that the Conrt may not grant s declaration unless
it ¢is safisfied” that the debtor ¢ has not, knowing himself to be
unable to pay bis debts in fall, recklessly contracted debis) as if

K
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porsons able to pay in full were the usual customers of the
money—Ilender !

The fact is that insolvency-law for the Indian mufassal made an
altogether false start......In England insolvency has hitherto been
treated more leniently than in India. Misfortone has here been made
a erime, for which even life-long slavery might not atone. Surely,
we must divest ourselves of much confusion of ideas, Whether a
man i insolvent or not is a mere question of fact, quite unconnected
with the inquiry how he came to be so. How much he can repay,
without being made a useless or dangerous member of society is a
mere matter of calculation, into which the moral aspects of his
past conduet cannot enter.......To declare an agicalturist insolvent
when he is so; to set 4 reasonable time before him during which
he shall work himself free and reserve the means therefor; and
eventually to start him afresh with the lesson of experience, seem
more sensible than to lock him up for a time while his family are
starving, and then turn him adrift a beggar. To the creditor certainly
the former course will be the more profitable, as also to society.

In accordance with these principles, tue Bill, in the first place
provides ( section 20 ) for the numberless petty cases in which the
means of the debtor, the claims against him and his partial or total
inability to satisfy them come before the Court in the course of the
suit or application for execution ..... Where the case is quite
simple, the Court will therefore release the debtor from any Lalance
which it is satisfied he cannot pay. When there are several creditors
or other complications and the amount exceeds Rs. 50 it may at
onco direct the taking of insolvency-proceedings. Reviewing the
Bill broadly, if I am asked what I think will probably be the
effects of the measure,., I must reply that...I think that it cannot
but be most bereficial and that it will to a great extent meet the
needs of the Dekkhan, .. Of course no one expects from it the abolition
of indebtedness for all time.”
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The Honourable Sayyad Almad Khan sard:—
% Bofore the Bill goes to the Select Committee I wish...eenuiito
make & few observations with regard to the principles upon which
the proposed legislation is based.........My Lord, no doubt a case
bas been made out for the application of special measures of relief,
and I fully admit that that relief should take the form of & law
providing facilities for the release of debtors from debts which they
can bave no hope of discharging and which, while they remain
subject to them, deprive them of the ordinary motives for exertion
—the attainment of something more than bare livelihood. But
My Lord, while it is desirable to give greater facilities to the ryots
of the Decoan,......care must be taken that the remedies are such as
will not doter the people from having recourse to them, nor impair
the credit which is ordinarily given to agriculturists, and without
which they wonld be uunable to meet the demand for revenue, or to
sustain themselves from harvest to harvest.

The requirements of the present DBill as to registration appear
to me so onerous, that they will operate to deter persons from" com-
mitting their transactions to writing, Registration affords a very
doubtful proof of the puyment of money. It is a common experience
in this Country that money paid in the presence of the registration-
officer is in part or wholly returned when the parties leave the
presence of the registrar. It is rarely denied that a transaction has
taken place; but if & dispute arises, it is as to the amount received,

The portion of the Bill which relates to conciliation also deserves
serious cousideration, The Bill provides for the appointment of
Coneiliators, who having invited the parties to attend, are to use their
best endeavours to induce them to agree to an amicable settlement,
Now, the matter on which the parties are supposed to be at variance
15 not & mere dispute arising ozt of domestio or friendly relations,
in which the impartiality of a stranger or the influence of a neighbour
can bs hopefully introdacel, to parsaade the parties to wake
mutual concessions; and, therefore, I am not hopeful that this pro-
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vision will be of practical use........ My Lord, in my judgment
there is more reason to expect thata creditor will abate his claims
when the parties are brought face fo face in a public Comrt of
Justice than at a private sitting held by a Congiliator.

My Lord, I now come to the provisions relating to the procedure
in the civil Courts......The first deviation from the ordinary pro-
ceduro which Ifind in the Bill is the compulsory enforcement of
the attendance of the defendant. My Lord, if I am right in sup-
posing that in the majority of cases the claim is just, if follows that
in the majority of cases in which the defendant does not appear,
it is becanse he knows the complaint is just, and does not desire
to lose the labour of several daps, possibly at a critical season for
bis orop, and incur the expense of going to and from, and attend
ing the Court. It would perhaps be sufficient to require the
Court fo exercise the power, it already possesses of enforcing the
attendance of the defendants only in those cases in which, on looking
into the account, it sees reason to believe the claim is fraudnlent or
extortionafe.ceesss

The provisions of the Bill which direct the Court to go into the
history of the case from the commencement of the transactions, I
think, also require modification. They may involve an inquiry impos-
ing on a Court many days’ labour, and affording it no certain con.
clusions, It is scarcely reasonable to expect either of the parties to
produce reliable evidence of petty money transactions extending
over a number of years and commencing, it may be, a quarter of a
century ago, especially seeing that the limitation-law has encouraged
them to believe that such evidence wonld not be required of them,
1, therefore, think that some definite and not too remote period
shonld be prescribed for such enquires. So also a definite limit of
time should be prescribed for re-opening statements and settlement
of acconnts. Some debis which will come before the Courts will be
the result of transactions commenced and settled before the life-time
of either party to the suit. The consequence of imposing on the
Courts a duty they cannot possibly discharge would be to encourage
them to evade it......The provisions of the Bill tending to prevent
the employment of Vakils appear to me to be of very doubtfal ex-
pediency. Having exercised judicial fanctions for many years I
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am bound to say the Conris receive considerable awistance from
Vakils......I would prefer to see provision made for the employment
of Government pleaders to appear on behalf of deblors in all casoss,
rather than discountenance the employment of pleaders at all.

With regard to appeals, which are entirely prohibited in the Bill
I admit that they entail evils, in that they prolong litigation and in-
crease espense; but it seems to me better to experience these evils than
the greater evil of imperfect justice. Cases triable by the Courts of
Small Causes ordinarily present very simple issues, and do not call
for the intervention of a Superior Court; but questions relating to
land are far more complicated, and involve frequently questions on
which the law is not well settled. 1 can soo no reason why
appeals should in these cases be refused in the Dekkhan when
they are allowed elsewhere. Revision is, at the best, an imperfect
substitute for the right of appeal.

For similar reasons I considered the expedizncy of introdncing
special rules of limitation, proposed in the Bill, open to serious doubt.
If it is desirable in the interest of the debtor to estend the period of
limitation for the recovery of debts, the benefit should be given to
agriculturists everywhere, and, indeed, to debtors of all classes.

The provisions of the amended Code of Civil Procedure relating
to insolvency will afford sensible relief—and relief that was needed—to
agricaltural and other debtors in all parts of the Country. The
insolvency provisions in the present Bill go beyond the general law.
I'am not prepared to dissent from them on that account; ...... 1
have only to observe that I can see no reason why a fraudulent
insolvent in the Deccan should be exposed to less penalties than a
fraudulent debtor elsewhere. ...cen.0.”

[Honourable Mr. Cockrells speech is omitted. It is almost in
the same terms as that of the above speaker.]

1I's Honour the Lieutenant-Governor said:—

It seemed to him that.........the Government in this Bill proposed to
take very stringent measures to protect the ryot from the demands of
the money lenders; but the provisions of the Revenue—law for the
realization of the Governwent demand had apparently been in no
way altered. Every one knew the great stringency of those regu.
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lations, and it seemed to him unreasonable that, while we o pheld
them for the realization of our own revenus, we should make such
alterations in the ordinary law in regard to private contracts.*

The Honourable Mr. Siokes sard:—+1 shall vote for
reforring this Bill to & Select Committee, and I do not intend ......to
esoddo it, so far as it carries: ot the express orders of the Secretary of
State, that is to say, so far as it requires the Courts to enter into the
merits of all money-claims by Sowkars against Deccan ryots, and
forbids them to compel a ryot to pay a Sowkar compound interest o
an amount of interest exceeding the principal sum lent; so far as it
provides that the principle of the Presidency-ftowns Insolvent Act
(11 and 12 Vic,, Chap. 21) shall be applied to the Deccan rvots;
that their land shall not be sold in execution, unless specially pledged
by a bond duly registered ; ...vse0.s that Courts of Conciliation shall
be established. ......... The remark with which 1 shall venture to
trouble the Council have reference merely to the additions which the
Bombay Government and the Honourable Mever have thought
fit to make to the simple scheme recommended by the Secretary of
State. weeeensns

The first of these accreiions o which I shall call your attention
i85, 73, essureers The effect of this section, coupled with section 3,
will probably be the reverse of what is intended. It shuts out from
appeal the decisions in almost all mortgage-suits. The object of
doing so is, of course, to relieve indebled ryots from ezpense and
prolonged litigation. But, first, T am informed by Mr. Justice West
that in the Bombay Presidency, the Courts of first instance, in deal-
ing with these suits, usually apply the harsh letter of the law in
favour of the creditor. Relief is got from the higher Conrts, in which
modifications favourable to the ryot are much more frequent than

* In the opinion of the His Homour the Lieutenant-Governor, the
Dekkhan ryots to a great extent came into dificulties owing to the stringent
method adopted by Government for the reslization of revenue: * The
peasant propristor who had become indebted to a banker was still obliged
to satisfy the Government demand in cash: to procure that cash he had
sgain to resort to the money-londor and as the Goveroment demand came
upon him at the usual s3ason of the year with regular recurronce he was
obliged to resott again and again to the money.lender in order to procure the

cash.”
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those in favour of the Sowkar. And, secondly, the useful power which
the Appellote Court now possesses under section 531 of the Code of
Civil Procedure of confirming the decision of the Lower Court
without sending or serving uotice has in most cases rendered the cost
of an sppeal quite insignificant. The result of this part of the Bill
will, therefore, be on the whole, to place the indebted ryot in a worse
pecuniary position than he is in at present. As to cutting off all
appeals in order to shorten litigation, tho remedy will be worse than
the disease. «esseress The errors arising from corruption, incapacity
laziness, precipitation, ignorance aud love of arbitrary power, which
are certain to be committed in these difficult land-suits, especially
where the Judges are inexperienced and unaided by a Bar, will
remain uncorrected and cause hardship and discontent. The barring
of an appeal in cases of the Small-Cause type weeee... may be
justified because, as & rule, those cases are simple and easy, and
practically it is better, on the whole, for the community that in such
cases the decision should be rapid, that it should be careful
and correct. But mortgage-cases sometimes involve the investigation
of difficult questions of title, priorities, mashalling securities,
contribution, and rights of maintenance, and always the taking of
complicated accounts. A Judge who does all this rapidly will simply
scamp his work ; and tho power of calling for and revising his
imperfect records will ...... be a very inadequate substitute for an
appeal. vesseeees The power given by section 54 to the Special Judge
tocall for and examine the records of suits tried by Suberdinate
Judges is intonded as a substitute for appeals. But, first, the records
of cases tried by second class Subordinate Judges at Rs. 150 a month
will ...eer... generally be defective ; and the Bill (section 11) ex-
pressly provides that in the bulk of cases (those of which the subject-
matter does not exceed Rs. 10 in amount or value) there need not be
even & memorandum of the evidence, Under the Bil!, therefors, the
revising Judge will constantly have to exercise his jurisdiction on
imperfect materials. Secondly, the revising Judge, no matter how
carefully he is selected and how highly he is paid, will be greatly
inferior in learning, ability and experience to the Judges of the
High Court, who now form the ultimate Court of appeal in the Presi-
dencys .voeesnee Thirdly, those records ...eeesss will bo masses of ill-
written documents in & Native character and language whizh, it is
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safo fo say, no revising Judge will have time or skill to decipher
and translate. The business of revision will, therefors, be placed in
the hands of the Shirastedars, who are notoriously open to the"
Sowkars’ bribes ; and here, again, the Bill will work to the injury
rather than the benefit of the ryot. ....u e

*Chapter VILI, which requires all money-obligations executed
by ryots to be written by or before Village-Registrars, also
seems to be & specimen of blundering benevolence. The chief result
of this well-meant attempt to ensure the authepticity of documents
will...be to discourage the use of written agreements aud to force oral
contracts on persons who would otherwise have expressed themselves
in writing. vesceenes If the schome succeeds, it will also add greatly
to the cost of all loans, such cost falling finally on the ryots, who
canoot pay their revenue without occasionally borrowing. But
wherever sowkars are concerned, the scheme is, I think, pretty sure
to fail. The sowkars will give up mortgages and written instruments
altogether, He will say to the ryot: ¢1 will lend you money at
60 per cent. but, mind, if you do not repay me on the day fixed,
1 shall never lend to you agaia, nor will any of my brother sowkarss
The ryot will borrow on the terms proposed, and his last state will
be worse than his first.... wus.e

The provisions which 1 have hitherto noticed are in my opinion,
unwise ; but these to which I shall now ask the attention of the
Council are grossly unjust and (if I may use the expression in India)
unconstitational. Both sections 20 and 49 are retrospective in their
operation. They relate to decrees passed Jfore the proposed Act
will con.e into force, and the former section at least seriously in-
terferes with the vested rights of the holders of such decrees...
Remedial Statutes may be retrospective when they ouly go to con.
firm rights already existing and add to the means of enforcing
existing obligations. But sections like these, that distarb absolute
vested rights against which there is no equity are founded on un-
constitutional principles and I, for one, will never be a party to
passing them into law.”

[The Hon'ble Sir Alexander Arbuthnot and the Hon'ble Mr, Rivers
Thompson and Hon'ble Sir Johe Strachey are not quoted.] -




The Honourable Mr. Hope's' Reply.
e (P B )

7he Homourable Mr. Hope said:— Iam glad to find
that the main principles of the Bill, ...... are ... accepted by this
Council, and that my task is confined to replying upon what are,
by comparison, matters of detail.

In the first place, it was suggested by the Honourable the Law
member that Chapter XX of the Civil Procedure Code, as amended
in the Dill prosented yesterday, would meet all the wants of our
Dekkban districts in respect of insolvency, But I must altogether
demur to accepting it as sufficient or suitable for that purpose. The
objections to the 1aW ... which I stated yesterday need not be

repeated ; hot I may add to them that the provision for granting &
discharge when an insolvent has paid one-third of the scheduled debts»
which has been imported from the Presidency Insolvency Act, seems
to me false in principle, and likely to work unreasonably in practice,
sometimes giving the creditor less than might be recovered for him
and sometimes pressing harshly on the debtor. It has, moreover, been
discarded from bankruptcy legislation in England. I admit that
by the Bill in question an advance has been made ; but an advance
somewhat haphazard, tentative and restricted. ......... Finally, one
thing which that amended chapter does not do is, singalarly enough,
the very thing which has been represented in the official correspondence,
and is indicated inthe Secretary of State’s despabch, as urgently
required—namely, the allowing a debtor to apply for declaration of
insolvency, though no process bas issued against him,

Another remark of the Honourable Law member was that it
would be sufficient, as to jurisdiction of the Courts, if Small-Cause-
Court powers were conferred on all of them. But it seems to me
that the only course open to us—consistent with common sense is
that the Courts should have power to deal with all the sorts of cases
in which ryots are ordinarily iavolved. That such cases must very
frequently comprise mortguges, is clear from the fact ascertained by
the comuwission wiees that in the Villages in Poona tested by them

L
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two-hirds of indebted ryols’ land was mortgaged. To provide
Courts professing to deal with ryots’ difficulties but unable to touch,
perhaps, one-half of the cases in which ryots are concerned, would be
& half-measure, from which no good results could be expected.

The next question raised is that of appeals, for which the
Honourable Law member considers the revision provided for by the
Bill an inadequate substitute. Here I may point out that the Bill
overeses provides the gafe-guard of a thorough supervision, It isa
misapprehension to SUppose ......... that the supervising agency will
be a special one. It will be merely a strengthening of the regular
staff for the purpese of thoroughly carrying out séetion 9 of the
Bombay Civil Courts Act (XIV of 1869). ssesrar. The officers ap-
pointed will be members of the regular judicial department subodin-
ate to the High Court: they will work the law subject toils
general control; the Local Government will have no special juris-
diction over them, and will be unable to make them......... a
maghine for carrying out the policy of the day. As to the merits of
allowing appeals, compared with a system of revision, L would point
out that by the former from three to four per cent. of the cases tried
are brought before the Courts, while by the latter the proportion is
probably not less than from fifty to sisty per cent. Moreover, the
cases which come np in appeal are often not those which deserve to
0OMB. sseveases As an illustration of the persistency of monied liti-
gants, I may mention that I have heard that Sir Barnes Peacock,
with reference to the petty appeals, about Rs, 5. sometimes, by which
the High Court was troubled, remarked that it would be more
economical for Government to pay the amount of the appeals than
to keep up Judges and establishments to hear them. Again, the
Honourable Law member has said, as an objection to revision, that
the record called for will be inaccurate, incomplete and in the
vernacular. As to inaccuracy and incompleteness, the objection,
if good atall, applies just as much to appeals as to revision, As to
the third point, Ifeel it my daty to repudiate, on behalf of the
Bombay Civil Service, of which 1 bave the honour to be a member,
the suggestion that they are unable to deal with cases in the
vernacular.

In favour of the retention of appeals, much stress has been laid on
the mortgage cases, which are said to be intricate, involving
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diffeult questions of account, But this is a misapprehensi(?n.
Mortgage cases in which ryots are concerned are not necegsarily
iatricate, and do not involve more azcounts than simple money-cases,
This can easily be seen by reference to the actual cases of ryots seeees
Mortgaga-cases are nsually oaly difficult if they happen to involve
questions of priorities and the like, or there are several creditors.”

[The Honourable Sir Alexander Arbuthnot ecquired whether there might
he questions of tiile.]

The Honourable Mr. Hope replied :— Under the Bombay
Revenue system the namo of the owner of every field is entered in
the Government books. It would only be in most rare instances
that the man whose name appeared was not the real owner; and so
questions of titlo are not likely to give tronble,

1 may mention to the Council ...cueee that, as regards this
quostion of appeals, contrasted with revision, I happen to have
bad a very considerablo experienco—if not actually in  civil cases,
still in criminal ones, which for this purpose come to the same thing,
wonease My oxperience was that all the serious abuses and irregulari-
ties came (o light in examination and revision: scarcely anything
over came out in appeal, vuivees :

The Honourable Law-member has' expressed his fears that
soction 46, about agreements before Conciliators, and also the
registration provisions, may be defeated by collusion and fraud. As
to agreemwents....eui...] would-point out that the case is analogous to
that of awards filed under section 525 of the Civil Procedure Code...
As to both the agreements and the registration, I would repeat my
observation of yesterday, that the same objection as to being open to
fraud may be made to any other good laws. The Registration Act
MAY seerere.. be easily defoated by one party to the Bill returning to
the other at home the consideration which they have paid and
roceived before the registrar. The stamp-laws are constantly evaded
by the re-use of spoiled stamps, &c., and the coinage laws do not
prevent the circulation of false money yet we do not think
it necessary on this account to abolish registration, stamps and
our coinage. The Bill will help those who help themselves : if any

persous prefer collusive evasion of it, they will saffer accordingly,
and rightly 50, ypueme...”
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Report of the Select Commitiee on the Bill introduced
Y an 1879 for the velief of indebted agriculturists

m certain parts of the Dekkhan.

We, the undersigned members of the Select Commitiee, to
which the Bill for the relief of indebted agriculturists in certain
parts of the Deccan was referred, have the honour to veport that
wo have considered the Bill.........

2. We have not been so fortunate as to agres among our-
selves on all the points presented for our consideration, but wo
do not deem it necessary to refor in the body of this veport to
such differences of opinion ashave arisen. The most convenient
course, wo think, will be to treat the conclusions of the majority
a3 the conolusions of the commiliee, leaving individual members
to record separate dissents wpon sach points as they think fit.

Wo shall refer to such of the amendments made by us as
seem to us to call for special notice in the crder of the sections
of the Bill as introduced. ' :

8. Section 8, providing for the service of summons by patels,
which was inserted on & suggestion made here al the time the
Bill was prepared, has been struck out asit has not met with
the approval of the Government of Bombay.

4. Section 9, empowering the Courts, instead of hearing the
case ex parte, to isswe a warrant for the apprehension of a
defendant who does not appear and requiring them to adopt
this procedure as the geveral rule, has given rise to some difference
of opinion. On the one hand, it has been urged that the habits
which the ryots of the Deccan have fallen into of allowing suits
instituted against them to be undefended, have contributed in no
small degree to produce the evils which this Bill is intended to
remedy. On the other hand, the obvious hardship of foreibly dragg-
ing & man away from his home and bis cultivation, perhaps at a
season when every day is of importance fo him, merely witha
view to compelling him to appear in a suit to which he has no
defonce, has been much dwelt on by Mr. Justico West, Mr, Naylor
and others,

After weighing the arguments on both sides, we lLave come to
the conclusion that those which may be urged against the introdue-
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tion of this novel and very stringent rule preponderate; and we are
confirmed in this conclusion when we remember that under section
12 of the Bill the Court is bound fo make investigation into the
history of the case, even though it is not defended, and that, if it
is necessary for the proper conduct of such investigation to have
the defendant in Court, the Civil Proedure Code gives power to
summon him as a witness.*

5. In order to prevent the provisions of Chapter IIT of the
Bill being evaded, as it has been pointed out to us they might be,
by entering into contracts with the agriculturists of the four dis-
tricts to which the Bill extends at places beyond the limits of those
districts, we have introduced a section in the beginning of Chapter
111, requiring suits against such agricultarists to be brought where
the defendauts reside.

€. The nest provisions of tLe Bill calling for notice are those
contained in sections 12 to 15, commonly deseribed as the sections
requiring the Court “ to go behind the bond, " and they are by far
the most important we have had to consider.

Section 12 is in the main merely indrodutory to those that .
follow. 1t provides that, when the amount of a claim is disputed,
the Court shall inquire into the history and merits of the case,
partly with & view to acertaining whether there is any defence to
the suit on the gronnd of fraud, &e, and partly with a view to
taking the account between the parties according to the rules laid
down in the following soctions; but that, when the accouut of the
olaim is admitted, the Court shall not be bound to institute such
inquiry, unless it sees raason to doubt the truth of the admission.

7. The Government of Bombay object to the laiter portion
of therale. We have felt some doubt as to the precise grounds
of their objection as set forth in paragraph 10 of their letter of the
27th  August; but we understand that their view is that it is
necessary to institute the inquiry in ¢very case, even though the
defendant may admit tbe cluim, and there may be no reason to
doubt the truth of his admission,

* The Legislative Council, howevor, alded a paragraph to the effoct that,
s 8 rule, tho defendavt should Le examined, [ vide para 2 of 8.7, )
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We are not prepared to go quite this length. There must, it
appears fous, besome cases in which it will be clear enough
for all practical purposes that the admission of a defendant is
truo and reasonable~—cases, for example, in which, though the
defendant is an agriculburist within the meaning of the Bill, he is
a man of some little education and as well able te keop an ac-
count of his transactions and understand his position as the plaintiff,
In such cases, we think, we should be inflicting an unuecessary
hardship on both parties and wasting the time of the Court by
insisting on an inquiry which, even where both parties were agreed,
would, if the Judge were fo be put in possession of the whola
history of the case, often be lengthy and troublesome. | We have,
however, introduced an amendwment which we belisve will, in
practice secare all that the Government of Bombay desire by pro-
viding in section 12 that, in cases where the defendant admits the
claim, - the Court shall nevertheless inquire into the history of tho
case, unless, for reasons fto be recorded by it in writing, it believes
that the admission is troe and is made by the debtor with a fall
knowledge of his legal rights as against the creditor. The resalt of
this amendment will be that it will no longer be possible for an indo-
lent Judge, as it would be under the Bill as introduced, to shirk the
labour of the inquiry by saying that he sees no reason to doubt
the truth of the admission. The inquiry must be made, unless
the Judge is prepared to give some special reason for accepting
the admission~gome sach reason, e. g., as might be given in a
case of the deseription just referred to.

8. Section 13, which lays down the mode in which, after the
inquiry prescribed by section 12 has been made, the account
between the parties should be taken, has been recast in order to
bring it as nearly as possible into accordance with the views
of the Government of Bombay.

As it originally stood, it provided that, if the court fonnd that
there was any agreement between the parties as to the mode of
taking the account, and considered such agreement fair and equitable,
the account shonld be taken in accordance with such agreement
but that otherwise the account should be faken according to certain
rules the principal of which were:—
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First, that compound intercst shoald nt be allowed in any
shape or under any cirsumstances;

Secondly, that all profits and advantagos received by tho
plaintiff in connection with the transaction should be brought to
credit at a valus to be determined by the Court; and

Thirdly, that the Hinda rule of dum-dupat, by which the
sum recovered on account of interest shall not excced the sum
vecotved on the same occasion on account of principal, should bo
ohserved in all cases without reforence to the relation of parties-

9. Government of Bombay desive to have the two first of
theso rules applied absolately and in all cases without any regard
to the agreement between the partics, even where such agrecment
may, under the circumstancos, be a fair and equitablo one.

The third rule they desire to have similarly applied, but
with 8 modification in favour of the deblor of so extemsive a
nature as to make it in form and in substance a completely new rule.

o short, the Bill as it at present stands, goes far in the
divection of sotting aside contracts which under the law hitherto
in force bave been held good. The Government of Bombay desire
to make it go much further, '

10. The question is accordingly one of those of degree, on
which opinions will necessarily differ.

On the one side, it is urged that it is necessary, on political
grounds, to adopt strong unusual measures in favour of the ryots
in order to prevent irritation and discontent.

On the other bLand,it is mrged tbat in so far as the question
can be considered fo have assumed a political aspect, we must be
careful lest by going s0 far in our eflorts to allay the discontent
of one class we excite the disaffection of the other.

1L, Turing from the political to the eeonomical aspect
of the questicn, we Lave, on the one hand, the very obvious argu.
ments as to the desirability of proviling for the ryots some means
of escape from their present thraldom and of giving them a fresh
start on something liko a solvent foeting, On the other, we have
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been much pressed with the argument that by going too fur in
subverting contracts we may destroy the credit of the royts and thus
in the long run both aggravate their pequinary difficulties and place
the Government revenue in jeopardy.

12. Amid these conflicting considerations, we have, we need
hardly say, desired o be guided, as far as possible, by the view of
the Government of Bombay. There isindeed much in the Bill
as now settled by us which, if it were not for the deference we
feel for the strongly expressed opinion of that Government, we
should propose to alter. But we cannot altogether devolve upon
others, whatever our respect for their views may be, the duty
of forming an opinion on the important questions submitted to us.

Looking at the matter in this way, and having given it our
most anxious consideration, we find ourselves in a pusition to
recommend that the views of the Government of Bombay be adopted
fully in regard to one of the three rules above referred to, and
partially in regard to the other two.

13. To begin with the rule as to crediting profits irrespective
of any agreement which may lave been made regarding them
we think that that rule may, without any danger of injustice, be
made, as the Government of Bombay wish it to be, applicable to
all cases.

1t is true that, in the case of a usufructuary mortgage, it sets
aside agreements which have hitherto not only been enforced when
expressly entered info by the parties, but which the law in Bombay
(Bombay Regulation V of 1827, section 15) presumes, in the
absence of any express agreement, to be implied : we mean agreo-
ments to the effect that the profits of the mortgaged property shall
bo taken by the mortgagee without acconnt in lieu of interest.
But such agreements, when made between the parties fo a mortgage
whether expressly or by tacit reference to the Regulation just
mentioned, usually proceed on the calculation that the profits of the
property will be equivalent to reasonable interest on the Joan ; and
there can accordingly be no great bardship in providing that the
&pproximate estimate of the profits made by the parties shall be set
aside and an actual account taken, reasonable interest being at the
same time allowed to the mortgagee,



Report of the Select Committee~{ 1879 ). 97

14. Inregard to the matter of compound interest, we are
tinable to adopt in their entirety the proposals of the Government of
Bombay. We have no doubt that, in a very large proportion of the
cases that will come before the Courts under this Bill, it will be
found that the debt has been unduly swollen by frequent rests and
consolidations of interest with principal ; but it seems to us that
there must be some cases in which a consolidation of interest with
principal, or perhaps & novation, asa Jawyer would term it, of the
entiro transactions, has taken place under such circomstances that
the refusal to recognise it would work & gross injustice. ~This being
50, we deem it impossible to lay down any absolutely hard-and-
fast rule on the point; but in order to bring the Bill in this par.
ticular, as neatly a3 we can venture to o, into conformity with the
views of the Government of Bombay, we have, following a course
similar to that which we have adopted in regard to section 12,
provided that compound interest shall be disaliowed, unless the Court,
Jor veasons o le recorded by it in writing, isof opinion that it is
fair and equitable to allow it, We may add that we feel confident
that the Jaw as thus amended will fully secure the object which we
understand the Government of Bombay to have in view.

15, Asregards the Hindu rule of Dam-dupat, it has, at the
desire of the Goverament of Bombay, been extended to the whole
sgriculturist-population of the four districts, without reference to
creed or sect. We now propose, in further compliance with the
view of that Government, to make it an absolute rule gverriding all
contracts between the parties; but it is in our opinion quite im.
possible to adopt the extensive modification of the rule, or, speaking
wore properly, the completely new rule which is mow proposed,
That new rale, which would provide that the tutal amount claimable
Jfrom first to last on account of interest shall in no case exceed the
principal, has not, like the rule of damdupat, tte authority of Native
law or ancient custom to support it. 1t rests on no principle that
we have been able to discern ; and from the fenth paragraph of a
letter from the Governwent of Bombay, No, 4379, dated 5th Sep-
tember 1878, which has been laid before us by the Secretary, it
would appear that it was introduced merely in order to provide an
additional mode of reduciag the claims of Sowkars We wouid
further observe that no attempt has been made, as far &3 appears, to

M
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estimate its effect upon existing claimg; bub we gather from the
paper before us and the report of the Decoan Riots Commission that
in the case of a very large proportion of those claims, iaterest in
excess of principal has already been paid ; and wherever - this is so,
the result of the rule would bo that, when the claim had been cut
down in the various modes required by the very stringent provisions
of section 13, it would be necessary again to reduce it by one-half,
1t appears o us impossible to enact arbitrarily & new rule of this
description.

16. 'We have noxt to refer fo a section which appeared in the
drafts submitted by the Government of Bombay in January 1878
and in April last, but which was omitted from the Bill as prepared
here, and for the re-introduction of which the Bombay Government
now strongly press.

The section in question, as it appeared in the Bill submitted in
January 1878, provided that where the nature or extent of the
transactions between the parties was doubifal, the Court should
determine the “amount of money lent wpon an equitable estimate
with reference” to such considerations as the means and position of
the parties, the state of the borrower’s credit at the time, the occasion
on which the money was advanced, the needs of the borrowers, &e.
Mr, Naylor, the Legal Remembrancer to the Governwent of
Bombay, in the able paper submitied by him, seems still to press for
the introdnction of the section in this form, He considers it to be
one of the two essential points of the propesed measure that the
Courts should be empowered, when *the evidence is doubtful, to
determine the amount payable upen equitable considerations.”

Now, itis common enough to speak of adjusting rights on
equitable grounds; but we are altogether at a loss to understand
what is meant by deciding a pure question of fact “ upon an equitable
estimate  or % upon equitable considerations.”

We apprehend, however, that if we adopted the section in this
its original form, as Mr, Naylor would apparently have ns do, it
would probably be construed by the Lower Courts as an instruction
to them in default of satisfactory proof to maks a guess at the amount
of the loan, and in making such guess to bave a special regard to
cirgumstances which would, as a rule, teil in favous of the debtor,
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17, Iu tho Bill submitted in April Jast, this section appeared
in a new shape, namely, as a provision simply to the effect that the
circumstances above veferred to, namely, the means of the parties, &c.,
should upon any questlon arising as to the extent of a transaction,
be relovant facts; and it is apparently in this shape that the Governe
ment of Bombay now advocade its re-introduction. In pressing us
to re-introduce it, however, they are apparently influenced by what
appoars to us fo bea mlsanprehenslon as to the exlstlng state of
the law. They speak of it as “a relaxation of the rigour of the
existing practice as to the admission of evidence” This, as it
appears to us, it would not bo.  Wo are clearly of opinion that the
facts referred to, though their weight in evidence would, as a rule,
be small, would be relevant facts within the meaning of the Evidence
Act, and that accordingly the propesed section would be simply
nugatory, that is to say, without any legal operation.

We are by no means sare, however, that if it became law it
would not indirectly work mischief. We are inclined to think that
an enactment expressly requiring the facts referred to to be treated ag
relevant facts would lead the Courts to attach an artificial weight to
them over and above the weight which naturally belongs to thew ;
and we are strengthened in this opinion when we see the extraordin-
ary importance which the Government of Bombay and some of the
local aunthoritics appear to attach to the proposed section, an im-
portance which conld scarcely be atlributed to it if the facts to which
it refers were to be estimated at their natural value.

The great anxiety shown by the Government of Bombay for the
re-infroduction of this section must be our execuse for stating at
such length our reasons for rejecting it.

18, 8s. 16 and 24, which go to relieve an heir from a portion
of his ancestor’s debt, though he may have ioherited from that
ancestor property sufficient to pay that debt, bave been struck out.*

The Government of Bombay do not appear to atlach much
importance to them, the Judges of the High Court have objected to
thew, and it is hard to see why, when the ancestor’s debt was undar
the ample powers contained in sections 12 to 15 of the Bill beey
fully inquired into and reduced to its just limits, the heir should not

* Bee the foot-nots on the next page.
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be bound 1o pay it to the extent of the property he has inherited.
The obligation binding him to do so is, as observed by the Hononr-
able Sayyad Ahmad ia his speech when the Bill was introduced, a
malter ‘of nataral equity ‘comwon to the English, Hindu and
Mubamimadan logal ‘systems. Moreover, it is an obligation with
the force” of which the people of this country are perhaps more
strongly impressed than those of any other country, and the sense of
which, as observed in 4 letter from the Government of Bombay of
the 6th April 1877, is one of the best traits in their character.”

19, Section 30 of the Bill, which empowers the Insolvency
Comt mstead of selling the moveable property of an insolvent, to
tnsist on one of his creditors acceptmg it at a valuation in payment
or partpayment of his claim, has given riso to much discussions
On'the one hand, the danger of property being sold at a great loss
when put up to public auction has been much dwelt npon; on the
other; ‘the hardship of forcing upon a creditor “an article for which
he may have no use for hiwself, and which ex-hypothesi it is not easy
to sell, ‘has been urged especialiy by Mr. Justice West. On the
whole, it appears to us' that the arguments against this section
preponderate over those in its favour, and we have accordingly
struck it out.

) '90. " We bave, in accordance with the view of the Government
of Bombay, removed the restriction in section 86 of the Bill under

* Section 16 as proposed was i—

If the debt, or any portion thereof, was not contracted by the person
from whom the creditor seeks to obtain recovery, but by such person’s father
or other ancestor, ihe said person shall be called npon to state whether he is
willing to accept the full reeponsibility for such debtor forsuch portion
thereof ; . » :

- and, if he-accepts such responsibility, shall be held liable for the full
smount payable cn account of such debt, or of such portion thereof subject to
the other provisivns of this Act, or of any law for the time being io force
relating to ancestral debts; '

- butif he declines to accept such responsibility, he shall not be held
lisble for more thanthe principal amount of such debt, or of such portion
thereof, with interest up to the date of the death of the person who incurred
such debt, or of such portion thereof, if such person was related to him in the
first dogree, and otherwise only for the prmcapal amount of such dobt or of
gach portion thereof,
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which no one but & Patel could be appointed to the office of village-
munsif. Under the section as now amended any person possessing
local influence may be appointed.

91. Section 35, limiting the power of the Subordinate Judges
{o commit fraudulent insolvents to jail under s, 359 of the Code of
Civil Procedure, bas been omitted, and asection providing for an
appeal from the orders of Subordinate Judges in such cases substi-
tuted for it, at the instance of the Government of Bombay.

99, We have deemed it necossary to gnard against the dangers
averted to by the Honourable Sayyad Ahmad in his speech, by the
introduction of words in section 40, excluding revenue and police
officers from the office of Ucnciliators.* :

We have further, in order to furnish & simple and inoffensive
means of getting rid of a Concilistor who proves unfit for the
position, added a clause in the samesection providing that Conciliators:
shall vacate their ofice at the end of three years, but shall be
re eligible.

23, In sections 49 we have, adopting the view of the High
Court and the Legal Remembrancer, struck out the words which
made the Conciliation system applicable to proceedings in execution
of decrees passed before the new law ccmes into force as well asto
saits,

We find it difficult to understand why this system should be
applied to decrees passed before this Bill becomes law and not to
those passed after, unless upon the assumption that the decrees
already passed were unfair to the judgment-debtors, and thal some
pressure should be brought to bear to induce the holders of such
decrees to forego some portion of what they are entitled to claim
under them. We can give no countenance to any such assumption.
The Courts will no doult, if this Bill becomes law, proceed in future
on principles more favourable to the debtor than those on which

* The appropriate section in the Act regarding this pointiss, 38, As
originally diafted the gection empowered the Local Government to appoint
any person to be a Concilistor. The Beloct Committee recommended the
exclusion of revenue and police officers from the ofice of Conciliators, The
Legielative Ceuncil, however, only excluded the Police Officera,
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they bave been hitherte proceeding ; but when a man has obtained
a decree from our Courts in accordanos with the law for the time
being in force, we cannot think it right to enact that his decree
should be placed on the same footing as an unproved claim. If the
jndgment-debtor requires time to pay, the Bill gives the fullest power
to the Court to allow time. 1f heis altogether unable to pay, the
Insolvency Courts are open to him ; but we cannot admit that under
any circumstances the rights of the decres-holder undor his decree
should be brought in question.*

24, The question whether appeals should be allowed in any
cases tried under Chapter 11 of the Bill or whether we should trust
entiroly to the powers of Superintendence and revision conferred by
Chapter V1L has given rise to much discussion. It is mot so iw-
portant as ‘might at first sight appear, inasmuch as there can be
little doubt that, if the right of appeal were withheld, petitions for
revision would take tle place of petitions of appeal, and then the
chief difference would be that an application for revision, not being,

® The section was restored to its original condition and the recommenda-
tion of the Select Committee here made was disapproved by the Legislative

Council, (5 voting in favour of the Felect Committee and § againat it.)
The Select Committes based its recommendation on the following grounds ;—

(1) that every existing decree mus be assumed fo just ;

(2) that no influence, however mild, can rightly be applied to induce
a decree-holder to forego any part of bis legal rights under the
decree § .

(3) that, if the debtor cannot pay, he may resort to the Insolvency
Court.

But the recommendation was opposed for the following reasons ;—
(1) that it is wrong to assume that every existing decree is just ;

(2) that friendly mediation may rightly be used to obtain an early
. settloment of old decrees, which, owing to fraud in execution,
may have really beeu gatisfied over and over again ;

(3) that the Select Committee laboured under complete misappre-
hepsions when they belevied that the Act contemplated that « a
decree should be placed on the same footing as an unproved
claim,” What i really intended is simple mediation and nothing
beyoud that.
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like the presentation of an appeal, & matter of right, might be more
summarily dealt with by the Superior Court. Having gonsidered
all that has been said on both sides, we have couwe to the conclusion
that in mortgage cases, in which questions of difileulty acd im.
portance ate likely to arise, an appeal should be allowed, and wo
have amended the Bill accordingly.*

25, 1f an appeal is to be allowed in these casos, which form
a very large clas, and the most importaat class, of cases o be
heard under the Bill, we think that the Special Judge, who was to
have been appointed to strengthen and superintend the Staff of
ofticers employed in the work of revision, Will no longer be required
and we have accordingly omitted all reforence to him, and tranferred
bis duties to the District Judge.

26, We have omitted section 69, which empowered the
Subordioate Judge to refuse to allow any costs between parties, on
account of pleader’s foes; as it has been argued, and we think with
great force, that owing to the smallness of the fees in such cases,
it would rarely effect the object desired, namely that of deterring
parties from employing pleaders; and further that, in so far as it
had any effect, it would tend to render the pleaders subservieat to
the Judges. :

97, Wehave been urged to introduce in the place of this
section the provision of the draft Bill submitted by the Government
of Bombay, which would have, s a rule, excuded pleaders in these
cases altogether ; but we deem it undesirable to do so.

28. The only other amendment made by us which calls for
special notice in this report, is the insertion of s 71 of the Bill as
now awmended, requiring all mortgages below Rs. 100 in value
exccuted before the Bill becomes law to be registered within one
year, This section bas been inserted ot the instance of the Govern.
ment of Bombay and of some of the other authorities consulted,
and it appears to us to be necessary in order fo guard against docu-
ments being forged with dates prior to the passing of the Bill with
a view to evading the provisions of the Chapter on Village-
Registration.

+

* This auendment was not accepted in the Legizlative Council,
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Statement of Objects and Reasons.

The Bombay Government have brought to notice difficulties
in the working of the Dekkhan Agriculturists’ Relief Act, for the
removal of which it appears necessary to make certain amendments
in that Act, and $o carry out those 'zmendments this Bill has been
prepared.

The first amendment provided for is in section 2 of the Act.
That section enacts in effect that every agriouliarist shall be deemed
for the purpose of the Act to reside where he works as such,
This ruleis foung to give rise to difflculties in the case of agri-
culturists holding land in more than one place, and it is accordingly
proposed to repeal it altogether.

9, The first portion of section 19 of the Act confers on the
Courts power to discharge an insolvent who owes a sum of less
than fifty rupees under a decres, and against whom there is no
other claim; but it makes no provision for the case oi an insolvent
judgment-debtor. against whom there are other claims, but of
amounts so trifling that, taken with the amount of the decreo, they
do not amount to fifty rupees. There appears to be no reason
why this latter case should not be treated on the same footing as
the former, the insolvency chapter of the Bill being equally
m—apphoable to botl; and the Bill accordingly amends the Act so
as to give power to discharge the judgment-debtor from the balance
due under the decree in either casa,

8. Section 38 of the Act prehibits the 'appomtment of® an
otfiger of pohce as a conciliator. A doubt has arisen as to whether
a police pafel is to be deemed an officer of police within the meaning
of this provision, and at the instance of the Local Government an
explanation has been added to the section to show that he is not.

4. The amendment proposed in section 48 of the Act merely
corrects an oversight in drafting.
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5. The addition which it is proposed to make to section 56
of the Act, is intended to dispense with the necessity of having
o0 instrument executed bofore the Village-Registrar, merely becanse
s party executing it as a surety is an agricultorist.

The changes made in sections 57 and 58 are iciended merely
to make the meaning clearer.

6. The new section which it is proposed to substitufe for
section7l of the Bill, differs materially from the original one,
though the object of bothis the same, vz, to prevent the fabrie
cation of mortgage deeds purporting to have been exeouted before
the Act came into force.

The section as it now stands in the Act aims at effecting this
object by requiring all existing mortgage—deeds to be registered
before a certain date under the Indian Registration Act; but it has
found that the practical difficulties in the way of such registration
are so great that it is necessary to abanden this procedure and sub-
stitute for it the simple expedient proposed by the Bill of requiring
such deeds to be merely produced before and marked by the Village
Registrar before a certain date.

7. Section 72 of the Act, which prescribes period of limit-
ation longer than the ordinary periods for certain saits against agri-
culturists, applies in every case in which the defondant is an  agri-
culturist at the time the suit is instituted. This would in some
cases, where the defendant bad become an agricnlturist shortly be.
fore the institation of the suit, lead to anomalous results.

To prevent this, the Bill amends the section, so that it will
apply only when the defendant was an agriculturist at the time the
cause of action arose, ‘

8. Difficulties baving arisen as to the construction of the
definition of  agriculturist,” section 75 of the Act, which gives
the Local Government a power to make rules, has been recast so as
to admit of rules being made among other matters, to define more
precisely what classes of persons shall be deemed to be agriculturists
for the purpose of the Act.

Y. Bection 12 of the Bill is intended to put mortgagedoeds

exected before the Act came into force, and registered under a
X
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system of questionable legality established by the Local Governwent
on the same footing as if they had been marked by the Registrar
under the new section 71

Extract from Proceedings in Governor-General's
Legislative Council Vol. XX, p. 81.

« The Honourable Mr, Gibbs moved for leave to introduce a
Bill to amend the Dekkhan Agriculturists’ Relief Act, 1879 and for
other purposes, He said o ... the amendments were not of very
great importance, with the exception of one, relating to the regist-
ration of documents. Some practical difficulty had arisen on the
point and it had been found that it would be quite sufficient, instead
of the documents in question being registered and a copy kept in
full, if they were simply ear-marked to prevent any falsification
after a certain date)vensssie-un”

Speech of the Honourable Mr. Gibbs,

Made while presenting the veport of ihe Select
Committtee on the Bill of 1881- Honourable My. Gibbs
said:—

The Bill had been sent to Bombay and had been carefally cons
sidered by that Government and by the Special Judge, Dr. Pollen,
esesseees a0d they had proposed certain amendments and alterations
in the Bill. Those alterations had been fally considered by the Select
Committee and the Bill had been altered in accordance with what
was considered to be the wishes of the Bombay Government. The
first alteration made was the insertion of a new definition of
“agriculturist’ The definition originally given was considered not
to have worked well, or to have carried out what was the intention
of the proposers of the Bill; it was also objected fo by the Bombay
Government. It had been suggested to leave that Government to
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docide as to who should be considered an agriculturist, but taking
into consideration the difficulties this would give rise to, the Selest
Committes had introducad into the Bill a new definition of ¢agri-
cultarist’ and had added two explanations which wuuld make that
definition clear. They had also added in one of the sections the
words “ not being merely a surety for the principal debtor,” chiefly
owing to a decision given by the High Court of Bombay in which
the wording of the Act as originally framed was found to have had
anything but a beneficial effoct. «uecsuess Other alterations were made
to which be need hardly allude. There was one made at the sugg-
estion of the Bombay Government, namely, to give to the District
Judge power o transfer applications pending before one Conciliator
tothe file of another Conciliator. The reason for this was that
he found that these Congiliators were gentlemen who had a great deal
of labour thrust upon them without any pay, and who in consequence
found it necessary for their bodily or spiritual health to take a
pilgrimage to Benares or elsewhere, loaving their work behind them,
Another and an important alteration had been made at the request
of Dr. Pollen, the Special Judge, and that was in the provision of
the original Act, which prohibited the legal practitioners of any kind
from appearing in suits before a Village-Munsif or Subordinate
Judge. We had considered the question carefully, and had come to
the conelusion that it would be advisable to allow pleaders to appear
before the Subordinate Judge in cases that came before them...see...

The only other maiter be need mention was one to which he
had already referred at s previous meeting of the Council, about
allowing Police Patels to act as Conciliators. ...use...ses The Police
Patel in the Bombay Presidency was not the ordinary policeman in
blue coat and mefal buttons ; but was very often the most respect-

sble man in the village ......c..... and often the most influential
person there. ...... -
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Statement of Objects and Reasons.t
R

The Dekkhan Agricnlturists’ Relief Act 1879, was, as stated at
the time it was passed, essentially an experimental measure, and
owing in part to this, and in part to certain difficulties attending its
passage through the Council, it was found, after some experience of
its working, to be defective in some particulars, and it was accord-
ingly amended by Act XXIII of 1881.

The additional experience gained since the passing of the last-
mentioned Act shows that further amendments, chiefly in matters
of detail, are required, and the present Bill has been framed for the
purpose of effectiag those amendments.

2. The first amendment it is proposed to make is intended
merely to remove a doubt which has recently been suggested, as to
whether the provisions of Chapter Il of the principal Act apply to
suits for accounts without any limit of value. Section 3 of the Bill
will make it clear that these provisions do so apply. This appears
to have been the intention of the framers of the Act, and to have
been acoepted as such nntil quite recently.

3. The next amendment, by which it is provided that redemp-
tiou-suits are not to be diswissed as prematare merely Lecanse the time
for redemption as fixed by the mortgage has not arrived, appears
essential in order to give full effect to the provisions of sections 12
to 14 of the Act, which empower the Courts to set aside the terms
of the agreement between a mortgagor and mortgagee and declare
the mortgage-debt paid off whenever the mortgagee has received
the amount of his advance with reasonable interest thereon,

4. The amendment made by the introdaction of the new section
15B merely extends to decrees in mortgage-cases the rule of sections
17 and 20 of the Act empowering the Court to direct that the
amount of a decree shall be paid by instalments. Ifit is allowabls

t Taken from Bombay Govt. Gazette for 1882, pt. VI, pp. 308309,
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to empower & Court to give such a direction in regard to an un.
secured clain, it seems to be a fortiori allowable in the case of a
secured claim.

5. Section 6 and the st and 3rd clauses of section 7 of the
Bill are intended to make applicable to decrees passed before the
principal Act came into force, the provisions of that Act which pro-
Libit the arrest of & debtor and the sale of his immoveable property
in execution. These provisions were intended by the author of the
Act to have retrospective effect, and itis clear thatif they have
not such effect, the relief afforded by them would fall very far short
of what is needed; but owing to some misunderstanding, they wore
so drawn as to apply only to decrees passed after the Act came into,
foreo,

6. The provisions of section 19 of the principal Act, which em.
power the Court to reliove a judgment-debior from the balance of
petty dobt which Le is nnable to pay, and in the case of his liabilities
being more extensive, to order insolvency-proceedings to be instituted
regarding him, and the provisions of sections 22, 29 and 30 of that
Act which empower the Court to order the Collector to deul with
the immoveable property of an insolvent in ocertain ways for the
benefit of his greditors, were intended to enable the Court to act of
its own motion, and it is believed that if properly construed they
have this effect; but as the Courts have felt .some hesitation in ac-
cepting this view and as the provisions in question are likely to
prove almost a dead-letter unless the Courts act upon them of their
owa motion, words have been added by sections 5, 7 and 10 of the
Bill to make it clear that they should do so.

7. Sections 22 and 29 of the principal Act are framed so as
to secare to the agriculturist against his creditors the possession of
as much of his Jand s is required for his support and the support
of the wembers of his family who are dependent on him; bat this,
it lias heen reprosented, is of no avail if the crops he grows on that
land aro liable to be seized at the instance of his creditors. To
provent this, it is proposad to insert a new section (224) in the Act
(based on section 30 of the Ajmere Courts Regulations, 1877) which
will exempt from atlachment in esecution such agricaltaral pro-
duce as may be required for the subsistence of the debtor and his
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family and as seed, or as fodder for catfle used for agricultural pur-
poses; and to insert (section 9 of the Bill) words in section 29 which
will prevent such produce vesting in the receiver in a case of
insolvengy.

8, Section 40 of the principal Act gives to a Conciliator whose
assistance is invoked by one party to a dispute no power to compel
the attendance of the opposite party. It was so drawn in deference
to the opinion of the late Governor of Bombay, who apprehended
that sach & power might be liable to abuse. The want of such a
power has, however, been found ia a large number of cases to
render the Conciliation Chapter of the Act practically a dead-letter,
and on a reconsideration of the point, the conclusion arrived at is
that the risk of abuse is not so serious as to warrant our withhold-
ing from the Congiliators a power which is clearly essential to the
effective working of the system. Section 40 has accordingly been
amended by section 11 of the Bill so as to give the Conciliator
power fo direct the attendance of a party, and to make the party
liable to criminal proceedings if without sufficient excuse he fails
to obey the summons.

9, Section 47 of the Act, which prohibits the entertainment of
certain suits and applications except on the production of a Coneili-
ator’s certificate, will be amended by section 12 of the Bill, so as to
make a certificate of no effect after a year from the dale on which
it is granted. This is thonght necessary in order to prevent these
certificates being used én terrorem, and it will probably operate ben-
eficially ia another way, inasmuch as, when more than a year
has elapsed from the time at whick the attempt at conciliation has
failed, it may not unreasonably be hoped that a fresh attempt may
be successful,

10. The most important alteration proposed by the Bill is the
substitution of the system of superintendence and revision established
by Chapter V1I of the Act for appeal in all cases dealt with under
Chapter I1I. That system has worked most satisfactorily in the
class of cases in which it has been hitherto tried, and it is anoma-
loos and inconvenient that the Subordinate Judges should be
subject to one system of control in some of the cases falling under
Chapter LI of the Act and to another system in other cases, Section
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8 of the Bill accordingly inserts a new section (22B) in Chapter
Il to bar appeals, and section 13 makes 8 corresponding exten-
sion of the powers of superintendence and revision conferred by
Chapter VIL

11, A further extension of the application of Chapter VII,
but one of less importance, is effected by adding (section, 13) the
Conciliation Chapter ( Chapter VI) {o the portions of the® Act in
carrying out which Subordinute Judges are subject to superin-
tendence and revision. The functions of Subordinate Judges under
tho Conciliation Chapter are limited to filing agreements under
sections 44 and 45; but as the filing of those agreements has im-
portant Jegal effects, it is thought well to place it under some
control.

12. Section 14 of the Bill gives the Courts, which exercise the
functions of superintendence and revision, power to refer points of
law to the Iligh Court under section 617 of the Code of Civil Pro-
cedure, This Las become necessary as the High Court has recently
beld that these Courts do not at present possess that very necessary
power,

13, The repeal of the last thirleen words of section 68 of the
principal Act asamended by Act XXIIT of 1881 merely correct
what would appear to have been a slip in the drafting of the latter
Act. The object of those who proposed the amendment of the section
last year would seem to have been merely to admit legal practitioaers
before the Subordinate Judges; bat the amendment actually made
adwits them also in cases before Conciliators and Village-Munsifs in

which the amount or value of the subject-matter esceeds one
hundred rupeos,



OPENING SPEECH.
Extract from the procecdings of the Legislative

Council of the Governor-General of India. Vol XXI,
2p. 389 10 391, (1882)

et 00—

The Honourable Mr. Hope moved for l2ave to introduce a Bill
to amend the Dekkhan Agriculturists Relief Act, 1879. He
said i

«] think tbat the fact of this being the second application which
it has beea necessary to make to this Council for the amendn.ent of
the Act of three years ago is a very remarkable illustration of the
capabilities of language for concealing our thoughts. veisesee. Tho
alterations which it is proposed to make in the Act i.ieeiens are, in
the main, three. The first consists of two or three provisions which
deal with the subject of redemption. It is proposed that the pro-
visions relating to suits for an account should apply to suits for an
account and redemption where mortgaged property is concerned, and
that redemption itself should be allowed to take place though the
period fixed for it may not have arrived. Moreover, it is desired to
carry ont the intention of the original Bill, that the instalments
contemplated by section 20 should be allowed in redemption-suits as
woll as in other suits,

Under the second head is an amendment of sections 21 and 22,
%0 as to carry out the original intention that they should be retro-
active, and should apply to all the enormous number of old decrees
which were then in existence. ln consequence of their having been
interpreted not to have retro-active effect, it has occurred, first, that
whereas we thought that we had put anend to imprisonment for
debt, some sixty persons bave been imprisoned during the last two
years, besides such a considerable number of warrants have been
issned but mot executed ; and, secondly, that management by the
Collector, which is a snitable measure for dealing with such old
cases, has been held to be inapplicable.
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Next it is proposed to make clear what was always intended,
that the Courts, when directing insolvency-proceedings to be insti-
tuted, should be able to do so of their own motion, and not simply
when they were moved by the judgment-creditor in the suit, who
perhaps would be a person interested in the opposite direction,

These are the three principal alterations which it is proposed to
make, Desides these, there are two or three minor alterations or
improvements in the detailed machinery, by which it is proposed to
make the Act more consistent and barmonious. The first is that of
providing for & revision instead of an appeal in all suits to which
sections 12 to 15 apply, so as to avoid the anomaly of different
controlling authorities dealing with the same subject. Secondly, we
propose to allow the Conciliators to summon either of the parties in
a case who does not make his appearance, and also to limit the
certificate which the Conciliator gives to a certain fixed time in its
operation, 5o as to prevent its being used as a means of intimidation
for an indefinite period. Thirdly, it is proposed to give o the Special
Judge power torefer any difficult case that may arise for the
opinien of the High Court. ......esned”
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The Honourable Myr. Hope's Speeck on the veport
of the Select Commatiee—(1882).

“ A3 to the contents of the report .......c.... I should allude to
one or two of them. One of the most important provisions of contem-
plated by the Bill as introduced was one which substituted a revision
for appeal in all cases under Chapter 11T of the Act. This provision
was inserted, as we understood, on the recommendstion of the Bombay
Government, v..eesssssseess Tho Bombay Government, however, on
further consideration, have withdrawn their original suggestion.
They think that it would be better to leave that portion of the matter
as it stands, partly on general grounds and partly because the change
might augment and interfere with the work of the Supervising Officers,
So in accordance with this recommendation of the Bombay Govern.
ment, the Committee propose to withdraw that provision altogether,
The next point which perhaps is of some importance relates fo suits
for an gccount. The Bombay Government have always been anxious
from the first ......... that the raiyat should be able to bring a suit
for an account as distinct from an ordinary suit for redemption.
The effect of a sait for redemption is that ordinarily a decree is passed
and a time is perhaps fixed for payment; but if there was default, a
foreclosure would then follow. On the other hand, what the
Bombay Government appear to have wished was that a man should
b able to bring a suit for an account simply in order to learn how
he stood and then he shonld have the option of afterwards proveeding
on the same suit to secure what the redemption suit would bave
given to him or of dropping the whole matter. ....eeses...

As far as the Bill goes, I think these are the only two points
which need special remark, .......oi0n
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Statement of Objects and Reasons.}
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Tho object of this Bill is to make in the Dekkhan Agriculturists’
Relief Act, 1879, certain amendments suggested by a report on the
working of the Act and by the further experience gained during the
four years which have elapsed since the Act last underwent revision,

2. By section 3 of the Bill it is proposed to empower the
Local Government, with the previous sanction of the Governor—
General in Council, to extend the Act wholly or in part to any
district in the Presidency of Bombay. 'I'he effect of this provision
will be to render it unnecessary for the Couneil of the Governor-
General to undertake logislation whenever it may be deemed ex-
pedient to extend to any district either the whole of the Act or any
particular provisions of it, such as those requiring the history of
transactions with agriculturist-debtors to be investigated or those
relating to the mode of taking accounts.

3. By seotion 4 the expression ‘leass’ is defined as in the
Indian Registration Act, 1877. The insertion of this definition in
section 2 of tho Act is desmed desirable becanse ins. 56 the word
‘lease’ must bo faken to mean a kabuliyat or undertaking to
cultivate or occupy rather than a lease in its ordinary sense.

4. Section 5 has been introduced, on the recommendation of
the Special Judge, for reasons which are stated as follows;—

4 Section 7 of the Act merely makes the examination of the defendant
compulsory in all suits under Chapter 1T, which iacludes even non-agri-
culturist suite; but sections 12-14 apply to many suits which affect agri-
culturists only and do not fall under Chapter I, aud it is even more im-
portaut that the defendant should be examined as a witness in such suita
than in many of the suits to which Chapter II appliss. The defendant is
generally the debtor, butin redemption-suits it is the plaintiff who is the
debtor, and it is his examination that is most nocessary. It is, moreover,
almost impossible for the Courts to investigate the past history of an old
debt in & satisfactory manner without examining both creditor and dobtor

pt_'lv\keu {rom Bombay tovt. Gazette for 1836 p*. VI pp. 220, 221
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83 witnesses. Again, unless 2 provision against ex-parte decrees be inserted
in Chapter III, it will not be possible to guard against ex-parte decreesin
other districts to which the Act may bereafter be extended without also
extending the other provisions of Chapter II at the same time. *

5. Standing crops are usnally the legitimate security for an
advance for the purposes of caltivation, It is proposed, therefore,
by section 6 of the Bill, to make the standing crops of an agri-
culturist liable to he taken in execution of a decree even though
they have not been specifically mortgaged for the repayment of
the debt to which the decres relates.

6. The proposal to confer on Conciliators the power to require
the attendance of persons agaiost whom applications are made
under section 39 of the Act was negatived by the Council of the
Governor-General in 1882, The Government of Bombay has now
urged the reconsideration of the proposal on the ground that the
present law deprives the Conciliator in & large proportion of cases
of all chance of exercising his functions. The statistics of late
years fully support this view, while they prové that, where parties
have attended before Conciliators, conciliation has been annually
more aod more successful®, It is proposed, therefore, by section 7
of the Bill, to empower selected Conciliatiors not only fo invite,
but to require, the attendance before them of persons against whom
applications are made.

7. Sections 8, Y and 10 of the Bill modify those provisions of
the existing Jaw which relate to registration, by requiring documents
of which registration is compulsory under the Indian Registra.
tion Act 1877,to be registered by Registering-officers appointed
under that Act instead of by Village-Registrars appointed under
the Dekkhan Agriculturists’ Relief Act, 1879, But Registering-
officers under the former Act are, where the executants of those
documents are agriculturists, to observe the procedure prescribed
for observance by Village-Registrars under the latter Act. Village
Registrars are to continue to register documents of which the regi-
stration is not compulsory under the Indian-Registration Act,1877.

# The report of the Special Judge published this year shows that of
late the success of the conciliation systes has been to a great extend
limited,
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They are, however, to be relieved of much of the ‘clerical labour
imposed on them by the existing law, Instead of making at least
two copies of the documents which they register, they are to enter
in their registers, in such form as may be prescribed, abstracts only
of the documents; and provison is made for granting copies of the
abstracts free of charge, and for the admission of the copies as
evidence of the contents of the documents.

8. The reasons for the amendments which it is proposed by
section 11 of the Bill to make in section 72 of the Act are stated
by the Special Judge as follows :—

% The words ‘not being merely a surety for the principal debtor’
were introduced by Act XXIII of 1881, in order to prevent the
anomaly of the agriculturist surety of a non-agriculturist principal
being held liable for a debt, after such debt has become time-barred
a3 against his principal; but the amendment has itself produced a
converse anomaly, namely, that when principal and surety are both
of them agriculturists, the extended period of limitation applies to
the principal and not to the surety. As soon as the recent decisions
to this effect become generally known, the result will be that even
the principal debtor will lose the supposed benefit of the extended
period of limitation, because few creditors will care to wait for the
extended period when such waiting will deprive them of their
vemedy against the surety. I may mention here that the expression
suils under this Act at the beginning of section 72 is objectionable
Lecause there are no suits properly speaking under the Act. I
think the words should be suits of the description mentioned in sec-
tion 3, clause (w). This would include all suits on bonds, khatas,
wirtten acknowledgments, and the like, and wonld exclude suits
for rent, suits for damages &c., to which there is no necessity of
applying s special law of limitation. ”
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The Honourable Sir Theodore Hope moved that the Bill to
amend the Dekkhan Agriculturists’ Relief Acts, 1879 to 1882, be
referred to a Select Committee. He said i

“I'do not think ......... that it is necessary for me to troublo
the Council with what,......... as regards the majority of the amend-
ments which this Bill proposes {o effect, would be hardly more
than a repetition of my remarks on the last oceasion. But there is
one of those amendments,......on which I shall be expected to give
a little further explanation ; that is the section relating to concili-
ation, by which it is proposed to invest the Conciliators with power
to require the attendance of either of the parties to the conciliation
At present the Concilistor possesses the power of requiring the
attendance of the applicant, but only of inviting that of the
defendant.

In the first place, I may take the opporlunity of pointing out the
very important position which this system cf conciliation has now
obtained in the fonr Dekkhan Cellectorates to which the Act is
applied. ....veese. We find that, during the past year, the proportion
of cases in which the parties came to terms (which means that they
sottled their disputes without it being necessary to go to a Civil
Court) was no less than 78 per cent.; or to put it in another form.
more than 3 out of 4 of the cases, or nearly 4 out of 5, were settled
in this simple and inexpensive way, instead of being subjected to the
costly and dilatory machinery of the Civil Courts. This percentage
of 78, moreover, is the more satisfactory, for we find that the pro
portion has been growing every year sine the Act was introduced-
Inthe year 1880 the percentage of such cases was 52; in the
following year it was 44 ; in the third year it was 58; in the fourth
64; in the fifth year 73 ; and now we have it at 78.......With regard
to the quality of the Conciliators’ decisions, which might seem open
to question, it is very remarkable that, out of the whole of these
8,990 cases, only 77 were objected fo within the peried for which
the law provides that objections to the arrangement may be filed in
the Civil Court by either party. Out of all these 77, the objections
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c?
werg allowed in only 37 instances, Desides ¢ the‘x&wr oﬁ' its
own motion, under the powers which its has uikjer %19@3
of the Act, disallowed 38 of the agreements, as bel e%voﬁt;ﬂrw‘d

to law or improper for sowe other obvious reason...

Passing now from the circumstances in which the conclha.tlon
has had a satisfactory effect to the opposite, we find that the cases
in which conciliation could not come into play owing to thy non-
appearance of the parties without apparent cause are ou an average
about 64 per ¢ent....... In order to secure this attendance of parties,
1 may state that various espedients have beon suggested short
of allowing a power of summons and warrant; but, after full
deliberation, it has been considered best to adopt the simple means
alroady in vogue in the ordinary Courts of the Country, that is to
say, that the summons should issue, and that in the case of non-
compliance with the summons attendance should be required by
warrant,

The Report of the Select Committee on the Bill of 1886,

We the undersigned members of the Select Comumittee to which
the Bill to amend the D, A, R, Acts, 1879-1882, was referred, ......
have now the honour to submit this our report:—

2. We have, on the suggestion of the Governcr of Bombay in
Council, defined the expression « Standing Crops,” and so amended
scctivn 58 that, while the whole of an instroment will be copied by
the Village-Registrar into bhis register; it will not be incumbent on
him to deliver & certified copy of the instruwment, or of the copy of
it in the register to the parties except on their application.

3. We have corrected in . 3, clause (y), a misprint which has
been brouglit to our notice by the officiating Special Jndge,

4. We have added to the Bill a section in the terms of s. 19,
Act XX1L of 1852, in order that persons having claims of the
descriptions meationed in s 3, clauso (x) may not be prejudiced by
the application of the special rules of limitation prescribed in s, 72
being restricted 1o suits of the description mentioned in s, §, ¢l (w),
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R e e

Statement of Objects and Reasons.*

The object of this comparatively short Bill is to introduce into
the law known as the Dekkhan Agriculturists’ Relief Actsa few
changes suggosted by a Commission which was appointed by the
Government of India ia 1891 to inquire into the working of the
Acts. The larger projects recommended by that Commission have
no bearing upon this Bill except in one particular which will be
noticed presently, and but for one reason the Government of Bowbay
would have been quite content to leave the law as it stands and
to defer the alterations now proposed until the Acts could be con-
solidaied into one emactment. The reason which mainly induces
the Local Government to approach this Council now is to be found
in section 4 of this Bill. Already the law permits the extension
of the Act to any other districts, but it happens that the physical
and agricultural condition of various falukas in the same district
differs greatly and the Government of Bombay in pursuance of
past policy desires only to extend the Acts to those areas where
they are really needed. Since this amendment required legislation,
the opportunity has been taken to give effect to some of the re-
commendations of the Commission by repealing sections §, 9, 15,
19 and 73 of the present law. Section 14 of the existing law is
only repealed because it gains a wider application by being
transferrd to Chapter XI as €9B under section 9. By section 5 of
the Bill the definition of *agriculturist” is slightly changed so as
to make clearer the intention of the Legislature in the second rule
and to exclude from the special law intended for agriculturists an
owner of alienated land whose only title to be deomed an agri.
cultarist in one of the districts to which the Acts apply arises from
his receipt of rents from his tenants in that district. Section 6 is’
drafied in deference to the views of the Commission with only such
conditions as appear indispensable. Section 7 provides an obviously

* Taken from Bombay Govt, Gasstte for 1894, part VI, pp. 77, 78,
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desirable interval to enable the mortgagor in certain cases to find
the money payable under a decree; and section 9 recognises under
8. 69 A a practice common in the Dekkhan. Section 10 limits the
special Limitation Law to the four districts in which the Act runs,
and thus endeavours to meet the recommendation of the Com.
mission who have proposed an alteration in the general Limitation
Law. The other changes roquire no special notice.



Opening Speech of the Honourable
Mr. Lee Warner.
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Extract from the Report of the Speech given in
Vol. XXXIII, pp. 330 to 332 of the Proceedings in the
Legislative Council of the Governor-General—1894.

The Honourable M, Lee Warner moved for leave to introduce
a Bill to amend the D. A. R. Acts, 1879 to 1886, He said:—
% My Lord, weuea... before explaining the amendment, I will briefly
recall to mind the course of events leading up to the recent Com-
mission which Das now brought us to further legislation, On the 17th
of July 1879, The Honourable Mr. Hope introduced a Bill for
amending the procedure of the Courts in certain classes of litigation
in four districts in the Dekkhan, and relieving, so far as any Logis-
lature can deal with a great agrarian and social problem, certain
incidents of agricultural distress and discontent which had
altracted prominent notice in that part of India. ........ The Bill as
amended became law in October, and in 1881, 1882 and 1886, the
Act XVII of 1879 was further amended by this Council,

A healthy and most beneficial criticism of the Act was excited
both in this Council and elsewhere. w.c...... Some of the fears which
then racked the minds of observant critics may be mentioned. It was
feared that any attempt to place the peasant-debtor, weighted with
ignorance and inherited debt, and his creditor, with his superior
advantages of purse and intelligence, upon a fairer footing would
produce injustice by interrapting some of the legitimate profits of
the money-lender’s trade. The exercise of a corvectional power over
contracts and improvident bargains scemed & novel and dangerons
task, and it was anticipated that the money-lending class would soon
discover methods of evading the law. u.e... The demoralisation of
raral society was predicated as a consequence of the temptations
offered by paternal legislation to the setting up of false defences.
Errors due to corrmption, incapacity and irresponsibility were ex-
pected to flow from the substitution of revision for regular appeals.
The systew of conciliation would only create delay and offer_op-
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portunities for evasion of the Actand for corrupt practices. The
¢ blundering benevolence® of the provisions as to registration would
lead to oral contracts. Such were some of the eriticisms offered in
this Council which found echo elsewhere, ......... The Gover:ment
of India decided to appoint an independent Commission, under the
presidentship of Mr. J. N, Neill, to ascertain how far the results of
the logislation had justified the anticipations of its promoters. The
report of the (ommissioners, dated 11th June 1892, confirmed the
opinions expressed by thoss who preceded thom that a load of debt
had been taken off the raiyat’s shoulders without demoralising him
or shaking bis credit and without ruining the money-lender. They
affirmed the success of the six leading provisions of the Act, namely,
(1) the provisions against ex parte decrees, (2) those for going behind
the bond, (3) those for redemption-suits, and suits for account, (4)
those for payment by instalments, (5) the abolition of imprisonment
for debt, and (6) the limitations vpon sales of immoveable property
to cases where it was specially pledged; and recommended the
retention of conciliation and compulsery registration. They eriticised
each section of the Acts and advocated a series of amendments.
They weat further and proposed an outline of the general At for
agriculturists through out India. ...ees...... Upon this report the
matured views of Sir Raymond West are not wanting and a paper,
which he read before the Society of Arts in London on the 18th of
May, 1893, will co doubt bave attracted the attention of those who
are interested in the whole question . Meanwhile, the Government
of Bombay had in March of last yesr arrived at its conclusions upon
the report, so far as that report dealt with the law actually in force
in the Dekkhan, and addressed the Government of India. The Bill
which 1 seek to introduce gives effact to the final decision of the
Government of India upon the particular issues so raised.seeseseses™t

1 What has been owitted here refors to the amendmenta proposed in the
Bill and that portion of the speech is not given here, because the statement

of Objects and Keasons given above contains 8 very nearly similar treatment
of tho amendments.
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Report of the Select Commaltee on the Bill, presented
to the Council of the Governor General of India, on the
7th February 1895,

“We, the undersigned, members of the Select Commities to
which the Bill to amend the Dekkhan Agriculturists’ Relief Acts,
1879 to 1886, was referred, have considered the Bill ...... w. and
have now the honour to submit this onr report, ...eesnne...

2. From section 3* we have omitted the words  and the last
seventeen words of section 77 and have added a section 61 to the Bill
which slightly amends section 7 of the Dekkhan Agriculturisty
Relief Act. This alteration meets to a large extent the views of the
Government of Bombay and of the Secretary of State.

3. Wo have given our mest careful consideration to the
definition of * Agriculturist’ in section 2, and althongh we might not
agree in maintaining the present definition if we were introducing
the law for the first time into the Dekkhan or proposing its extension
to another Presidency, We have accepted the concurrent views of the
Commission, of the Judges of the High Court of Bombay, and of
other officers consulted, that no changes which are not absolutely
necessary should be made in the existing definition of status. We
recognize the force of the argnments, that the law passed in 1882
has been interpreted by the Courts aud applied for thirteen years to
transactions between debtors and creditors in the Dekkhan, where its
effect is fully understood, and that it would be more disadvantageous
to deprive persons now entitled to relief as agriculturists of the bene-
fits of the Act than to admit new classes to those benefits. Such
changes as we have made do not materially alter present definition.

4. Section 7f gives effect to a recommendation made by the
Government of Bombay, and is intended to assist the Courts in

& The reference ig to the section in the Bill a8 drawn up before it was
presented to the Select Cormittee. The Bill is published in part VI of the
Bombay Government Gasette, issned on the 5th April, 1894, The section
a8 drawn up was :— Sections 8, 9, 14,15, 19,a0d 73 and the last seven

words of 8. 7, are hereby repealed.”
1 The section was :—* In section 7 before the word annecessary * the

word ¢ clearly  shall be added.
1 Thisis & 13A of the D, A, B. Act,
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taking accounts where doubts exist as to the value of the profiis of
mortgaged property. We have, in view of this addition, abandoned
the proposed alteration of the existing law regarding agreements to
set off profits in lieu of interest and other charges. At the same
time we have adopted a further suggestion of the Government of
Bombay in section 9 of the revised Bill by which the Courts will be
empowered, in passing & decree for redemption or foreclosure in
certain suits, not merely to order payment by instalments, but also
to continue the mortgagee in possession until the debt found due by
the mortgagor is paid off with interest.

5. Section 10* gives effect to the suggestion that for purposes
of execution standing crops should be deemed to be moveable

property.

6. Sections 11t and 12¢ were not in the Bill as introduced
in the Council, but they embody the existing practice and give effect
to the intentions of certain rules made by the Local Government
under the Acts for regulating procedure of Village Munsifs and
Congiliators.

7. Sections 13 and 14 call for no remark,

8. Section 15§ replaces section § of the Bill as introduced, and
enables the Local Government to place the Village-Registrars under
the control either of the Inspector-General of Registration or of the
Distiict Officer, or both. The occasion has been taken to give the
Local Government power to destroy certain unclaimed documents
which, if they were registered under the Indian Registration Act,
1877, and not under Chapter VLI of the Dekkban Relief Acts,
might be destroyed.

¢ This is an smendment to 8. 22, as indicated in the text.
t This is sn smendment to . 36.

$ This is sectica 44 of the D. A, R. Act.

€ This is an amendment to section 51 (b).

" This 8,52 of the Act.

§ This is 8. 61 of the Act, reproduced 48 drawn out by the Select Com-
mittes with a few modifications. Vide proceedings in Bupreme Legislative
Council for 1803, Vol, XXXIV, p. 178.
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9, Insection 16 wae have altered the terms of section 9* of the
Bill as iniroduced so as to mest the views of the Logal Government
ag far ag we considered it safe to do so,

10, Section 17t merely re-enacts the existing law embodied in
section 14 of the Acts with a view to making ifs provisions applica-
ble not only tosections 13 of the Act but to the whole of the
Dekkhan Agriculturists’ Relief Acts.

11, Bection 18} is retained a3 originally drafted in accordance
with the conclusion arrived at by the Government of India that it
is not expedient to extend the special limitation period, in four
districts, to any other districts or part of the districts to which the
Acts may be extended and in which the ordinary limitation law
will ran. ‘

®The 8,9 was follows;—« 69a. The last clause of section 258
of the Code of Civil Procedure shall not apply to payment out of Cours
made in any proceeding under this Act.

+ This is section 714 of the Act; the word “ where interest is chargeable
as such,” ins. T1a beiog added in the course of the discussion while passing

the amendment. Vide proceedings in Supreme Legislative Council, for 1895,
Vol XXXIV, p. 178.

+ This refers to the amendment in s, 72 of the Act.



The Hon'ble Mr. Lee Warner's Speech on the
Report of the Select Committee.
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Extract from the proceedings of the Supreme Legslative
Council for the year 1895, Vol- XXXIV, pp. 169-113.

st OO

The Honourable Mr. Lee Warner movod that the Report of the
Select Committee on the Bill to amend the D, A. R. Acts, 1879 to
1886, be taken into consideration. e saidi— “My Lord, cevevrsrerse
the first material changes occur in s, 2, where that difficult crux
arises— who or what is an agriculturist? The solution necessarily
gave rise to differences of opinion, and I may admit that, if we had
been legislating for another part of India in which the village-system
and the Jand-tenure differed, an agreement in favour of the defi-
nition adopted might bave proved more difficult of attainment. In
Bombay you have a Jarge peasant proprietary and numbers of village-
servants who are holders of alienated land. ln view of these facts the
Solegt Committee, whose report was signed on 15th Deceraber 1882,
vewessntecorded an opinion to which the Select Committee of this
yoar paid dze deference. It must not be forgotten that twice before
1882 had this Council defined the status of an agriculturist, and its
third attempt was justified by the Select Committee in these terms:—

¢ It would probably be impossible to frame a definition which would
not go too far one way or the other...,.... ' .

Those who desire to appreciate the difticulties of the question will
do well to read Dr. A, P, Pollen’s letler, No. 386, dated 7th June
1880, to the Bombay Government, in which in paragraph 64 he
asked, in reference to nine classes of propristors or land-workers,
whether they were agrictliurists, In a letter, dated Simla 30th
July 1881, Mr. Hope expressod his opinion spon Dr. Pollen's
letter and the final issue was the Amending Act XXII of 1883,
which with the rules 5 and 6 added in 1886 gave us the exisling
definition. The Select Committes has, I think, wisely resisted the
temptation to insert the doubtful words ¢ by members of his family,’
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or to exclude the whole class of inamdars and even holders of un-
alienated land who might, but do not, cultivate their lands. In
the Dékkhan the Villageservants are ranked amongst holders
of alienated Jand, and the Acts of 1879 to 1886 were deliberately
devised by Sir Theodore Hope in order to bring peace and im-
proved procedure both to the agricultural classes of the four districts
and to others also. There are, bowever, some important changes
now introduced which deserve attention. In the first place the
repeal of 5. 73 opens to revision a decision as to status and Jeaves it
to judicial determination in the same way as any other question
of fact. Inthe next place, the words added to Rale 2, namely
¢ within the meaning of the word as then defined,’ fix the date from
which the status created by.any of the Acts must have been acquired.
The Committee, whilst it generously refrained from material alter.
ations in the definition of status, decided however to protect the agri-
colturist worn out by old age, crippled by disease, or absent on
military duty, from loss of his status. 1 must confess that......I
felt, and still feel, some fear that the cperations of sections 11 and
56 acting upon the addition now made to the Bill will prove in-
conveniont in the case of the peasantsoldier engaging in loan
transactions in a distant cantonment, and I shonld have wished
that the whole definition had been left alons......The definition
of ‘standing crops’ is only made clearer, not altered. But with this
must be read section 10, which is devised to make standing crops
moveable property for the purpose of attachment uuder the Act...
«n.The last word has not yet been said upon s. 7 of the Acts as
amended by s. 6 of the Bill. The proposal which I submitted to
the Committee was threefold: first, to mak® s, 7 which requires the
sammons to be for final disposal of the suit and the Court to ex.
amine the defendant as a witness one of universal application, not
only to suits under Chapter I1 of the Act, but also to suits under the
Acts. Secondly, I wanted to secure that the cost of issuing the sub.
sequent surnmons after the first appearance of the defendant should
not fall on the plaintiff ; and, thirdly, in view of the repeal of section
§ of the Act, to add a proviso that a wrilten statement would not
render the examination of the defendant unnecessary...eseessThe
Committee decided that the section should- remain in Chapter II,
that no legislative direction as to relieving the plaintiff of the cost
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of issuing summons was desirable; and, as regard the explanation,
they hoped that the addition of the word ‘clearly’ would emphasize
the necessity to esamine the defendant......In section 11, I was per-
sonally anxions to obtain a power of revising the Munsif’s decision,
if he acted with such irregularity as to cause & miscarriage of justice.
There are 89 Village-munsifs before whom 7,665 suits were insti-
tuted in 1893. Their decisions can only be revised for misconduct
or corruption. They are honest men whose knowledge of law is very
limited, and I do not think their usefulness would be impaired if
their decisions were revised when they were guilty of meterial
irregularily causing miscarriage of justice. A majority of the Select
Committee, howover, held the view that the finality of the munsif’s
decisions was most desirable, and that it was not amiss if this village
Hampden acted in consonance with village sentiment, although it
might be in opposition to the view which the revising judge might
take. 1 was pointed out that in Madras the munsifs exercised a
final judgment on the questions brought before them. I doubt
whother in Bombay our Village-munsifs, new to the work, can be
put into the same category as the Madras munsifs, bat I am not
prepared to appeal to the Council on this matter of opinion...There
remains only s. 18*, which to my regret limits the special periods of
limitation to the four districts in which they now run, and denies
them to the districts or parts of districts to which this law may be
hereafter estended. In the Dekkhan, with its uncertain rainfall and
the natural tendency of a money-lender to take advantago of his
debtor’s difficulties, a short limitation means frequent renewal of
bonds at enhanced amounts and a rapid accumulation of debt......t”

¢ This refers to the amendment in s. 72 of the Act,
t+ That part of the spesch which refers to & 714 has been omitted, ag it
appears in 8 note to the said scction.
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Statement of Objects and Reasons.
mremaon Ot LA s -

The object of this short Bill is to introduce into the law, known
as the Dekkhan Agriculturists’ Relief Acts, an amendment, which
appears calculated to obviate an inconvenience to which attention
has been directed by the Inspector-General of Registration and
Stamps. Paragraph 3 of section 59 of the Act (XVII of 1879)
requires that the original of any instrument, which is to be modi-
fied, or wholiy or partly superseded by o fresh instrument, shall
be produced before the Village Registrar, It has been found that
the absence of any exception to provide for cases in which the eri-
ginal may have been lost or destroyed, oris otherwise for good
reasons not available, occasionally produces hardship; and the Local
Government after consulting officers of experionce are of opinion
that sach an exception, provided with adequate safe-guards against
the possibility of its being used as a meaus for frand, should be
ombodied in the Act. It is considored that this end may be effectively
secured by the proposed amendment of section 59 of the Dekkhan
Agriculturists’ Relief Act, 1879, to which the previous sanction of
the Governor-General, has been obtained, as required by section 5
of the Indian Councils Act, 1892,
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