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FOREWORD , 

SCOPE OF 

THE MARKETING LAWS SURVEY 

• 

THE PRIMARY purpose of the Marketing Laws Survey is the 
compilation, review, and analysis of the .text of all the State 
laws directly affecting the marketing of goods from the point of 

production to the point of consumption. Interrelations with Federal 
marketing laws are suggested. 

The scope of the Survey includes the following subjects which will 
be fully presented in the projected series of publications: Entry into 
business or market; sales promotion devices; transportation, storage, 
and warehousing; financing and security; marketing organization and 
commodity exchanges; cooperatives; regulation of price policies and 
practices; regulation of monopolies and practices in restraint of trade; 
barriers to trade between the States, governmental purchasing and 
distribution; taxes directly affecting the marketing of goods. 

Reported decisions of Federal and State courts interpreting State 
marketing laws will be cited or restated. The legal principles and 
doctrines evolved in significant cases will be coordinated with and 
analyzed under each of the topics covered. 

Statutes and cases relating to the composition, substantive powers, 
and procedures of State administrative agencies in the field of mar
keting will be included. 

The various compilations will be published in such form as it is 
hoped will be useful as reference books to Federal and State public 
agencies, the lawyer, the research worker, and the business.executive • 
who is faced with the problem of formulating marketing policies in 
conformity with the myriad regulatory laws of the various States. 

State Price Control Legislation is volume 2 in the MARKETING LAws 
SURvEY series of publications. Volume 1 presented State Antitrust 
Laws. 
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STATE PRICE CONTROL LAWS 

(Scope Note) 

• 
INTRODUCTION 

THE Sherman Antitrust Act of 1890 1 reflected American faith 
in the major postulates of a system of competitive individual
ism. Similar to some of the State antitrust laws which pre

ceded and followed this federallaw,2 its proscriptions in general terms 
of contracts and combinations in restraint of trade and of monopolies 
and attempts to monopolize were regarded as measures for the preser
vation of a free competitive order. If that order was preserved 
against forces that would tend to destroy it, the legisfative objective 
would be attained. The automatism of free competition would do 
the rest. In these laws, Government was not acting on prices as such 
but was rather seeking to suppress forces operative in the market 
place that were. disturbing the operation of the competitive norm. 
The control of price under laws of this type was indirect. 

Direct price control legislation first appeared in the "Granger 
Laws" of the late 1860's and early 1870's 3 under which States sought 
to control railroad rates. From this beginning the movement spread 
into the Federal field in the Interstate Commerce Act of 1887. Early 
in this century, the movement took a new turn when direct price 
control was extended to cover gas and electricity, and today in varying 
extent it covers other enterprises in the public-utility field. State 
statutes in this category are not within the scope of this volume. 

In the early part of this century there appeared a series of State 
laws directed against predatory price practices 4 and locality (spatial) 

1 26 Stat. 209, 15 U. S. C. A., sees. 1 to 7. 
• See MARKETING uws SURVEY, State Antitrust Laws, Scope Note. 
• See Huck, The Gran.gcr Movement (1913). 
•E. g. Ala. Code (1907) sec. 7581, Code Ann. (Michie, 1928) sec. 5214; Ark. 

L. 1905, p. 1, as amended L. 1913, p. 680, Dig. Stat. (Pope, 1937) sec. 9413; 
Idaho L. 1911, c. 215, sec. 4, Code Ann. (1932) sec. 47-104; Iowa L. 1909, c. 225, 
sec. 1, Code ( 1939) sec. 9915 ( 4) ; Miss. L. 1900, c. 88, amended by L. 1908, e. 119, 
sec. 1 (ml, am('nded by L. 1926, c. 182, sec. 2 (m), Code (1930) sec. 3437 (d); 
Neb. L.1900, p. 638, Comp. Stat. (1929) sec. 59-806; N.C. L.1913, c. 41, sec. 5 (c), 
(d), Co(le Ann. (l\Iichie, 1939) sec. 2563 (3), (41; S.C. L. 1002, p.1057, sec. 3, Code 
Ann. (1932) sec. 6634; T~>nn. L. 1907, c. 36 and 360, Code Ann. (Michie, 1938) sec. 
5889; Tex. Acts 1907, p. 457, Stat. (Vernon, 1936) Pen. Code, art. 1638. 

:U:VD 



· xxvru PRICE CONTROL LEGISLATION 

·price discrimination.5 These formed an integral part of the antitrust 
law movement. This is shown by the typical requirement that an intent 
to create a monopoly or suppress competition be shown as an element 
of a violation. In the Federal field the price discrimination section 
of the Clayton Act of 1914 6 belongs in the same category. In all 
of these laws there was no shift from the basic philosophy of the 
earlier antitrust laws. Rather, the objective was to implement the 
more general laws by the proscription of practices that had come to 
be the tools of an incipient monopoly. It was believed that govern
ment would act more effectively if it could step in and check the 
growth of monopoly rather than wait and seek to dissolve the trust 
after it had attained size and power. 

This antitrust movement was directed largely against producers of 
goods. The most striking feature of recent legislation in the field 
of price control is that it is concerned with the marketing structure 
by which goods pass from the producer to the consumer.' The new 
resale price control laws, prohibitions against sales below cost and 
antipfice discrimination laws all belong in this category. These are 
understandable only if account be taken of important and basic 
changes that ~ave occurred in marketing processes since the turn of 
the century. Chain organizations of many forms, department stores, 
mail order houses, supermarkets, and cooperative buying pools have 
all reached such proportions' in recent decades that they have almost 
displaced "the trust problem" of earlier days. 

The focal point of recent legislative efforts of the States has been 
the retail trade, and under the sponsorship of organized trade groups 
the movement has spread with unusual rapidity. The result is that 
the year 1939 finds the States with 44 resale price control acts, 24 
statutes prohibiting sales below cost and 24 antidiscrimination stat
utes applicable to commodities in general use.8 Adding to this sev
eral statutes prohibiting predatory price practices and antidiscrim
ination laws applicable only to specific commodities, one finds that 
price-control legislation has far exceeded the earlier antitrust laws 
both in the number and variety of statutes enacted. 

5 E. g. Minn. L. 1907, c. 269, sec. 1, Stat. (Mason, 1927) sec. 10474; Okla. L. 
1907-08, p. 750, sec. 5, Stat. Ann. (1938) tit. 79, sec. 2; Wis. L. 1909, c. 395, 
amended by L. 1935, c. 550, sec. 358, Rev. Stat. (1937) sec. 100.22; Mass. L. 1912, 
c. 651, secs.1 and 5, Ann. L. (1933) c. 93, sec. 8, amended by Ann. L. (Supp. 1939) 
c. 93, sec. 8. 

6 38 Stat. 730, 15 U. S. C. A. sees. 12 to 27. 
7 See McAllister, Price Control By Law (1937), 4 Law & Con temp. Prob. 273; 

Grether, Price Control Under Fair Trade Legislation (1939). 
8 See Oppenheim, Recent Price Control Laws (1939). Eleven States have en

acted unfair practices acts which include both antidiscrimination and sales 
below cost prohibitions. 
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In the Federal field the Miller-Tydings amendment to the Sherman 
Act' was directly related to the movement for resale price control 
laws in the States. It was but a necessary complement if the ob
jectives of the State laws were to be attained and under the same 
sponsorship it was passed in 1937. Similar efforts that went back 
many years under quite different sponsorship had been unsuccessful. 
The Robinson-Patman Act of 1936 10 partakes of the same economic 
motivation and objectives. Though it bears a superficial resemblance 
to section 2 of the Clayton Act which it amends it is not loaded with, 
the antitrust flavor of the earlier law. All of these laws, both State 
and Federal, represent simply different points of attack in the effort 
of trade groups with the aid of government to influence the course 
of events in the complex marketing structures that are a product of 
recent decades. 

'26 Stat. 209, as amended by Public, No. 314, 75th Cong. (c. 690, Title VIII, 50 
Stat. 693), 15 U.S. C. A., secs.l to 7. 

10 
Public, No. 692, 74th Oong. (c. 592,49 Stat.1526),15 U.S. 0. A., secs.13 to 13b. 



I. RESALE PRICE MAINTENANCE 

"RSALE price maintenance may be defined as that system 
of distribution under which the manufacturer of . trade· 
marked or otherwise identified goods names the prices at / 

which his products shall be sold and distributed by wholesalers and 
retailers, thus controlling the margins realized by distributors and 
the prices paid by consumers." 1 

. 

The forces which germinated and shaped this type of price control 
legislation derived from the conflict of interests in the market place. 
The movement for resale price maintenance must be viewed as one 
manifestation of a shifting system of distribution which has evolved 
new forms of control to keep pace with changes in the marketing 
structure. 

At first the focal point is found in the efforts of manufacturers of 
branded products to protect themselves against what they conceived to 
be an exploitation of the goodwill embodied in their trade-marks and 
trade names by using goods so designated as "leaders" for price cut
ting. This practice became more acute as the sales volume of branded 
merchandise increased and the growth of department and chain stores 
confronted manufacturers with new threats to the maintenance of 
stipulated prices. In recent years the demands for controlled re
sale prices have emanated from the large body of small, independent 
retailers supported in part by the wholesalers who serve them. 

The history of the campaign for resale price maintenance is replete 
with economic arguments. 2 The question is highly controversial and 
economists and businessmen are still debating the issues involved 
from the standpoint of the producer, the distributor, and the con
sumer. Earlier studies by the Federal Trade Commission are now 
being supplemented by an investigation initiated by that body early 
in 1939 to determine the effects of resale price maintenance as em
ployed in 44 States and in interstate commerce. With these debatable 

I Federal Trade Commission, Report on Resale Price Maintenance, 70th Cong., 
2d li1€'ss., H. Doc. 546, pt. I, p. 2 ( 1929). 

'Useful publications on the subject are: Murchison, RPsale Price Mainte
ance (1919); Federal Trade Commission, Report on Resale Price Maintenance 
(pt. I, 1929; pt. II, 1931), supra; Seligman and Love, Price Cutting and Price 
Maintenance (1932); Haring, Retail Price-Cutting and Its Control by Manu
facturers (1935l; Zorn and Feldman, Business Under The New Price Laws 
(1937), c. 18, 19; Grether, Price Control Under Fair Trade Legislation (1939). 
The Congressional hearings on the Capper-Kelly bill, 72d Cong., 1st sess., 
S. Doc. 97 (1932), also contain valuable material on the subject. 

XXXI 
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aspects this volume is not concerned, but it is well to bear in mind 
the approach suggested in the following statement by Mr. Justice 
Brandeis: "Whether a producer of goods should be permitted to fix 
by contract, express or implied, the price at which the purchaser may 
resell them, and if so, under what conditions, is an economic ques- · 
tion. To decide it wisely it is necessary to consider the relevant 
facts, industrial and commercial, rather than established legal 
principles." 3 

Viewed chronologically, resale price maintenance schemes ante
dated the present century, but the first significant stage in legal 
developments began in the first decade of the twentieth century 
and continued beyond the second decade. Within these years many 
lower Federal courts found resale price maintenance lawful 4 but 
later the United States Supreme Court under the Sherman Anti
trust and Federal Trade Commission Acts declared invalid all 
devices for resale price maintenance except the ineffectual simple 
refusal to deal 5 and a bona fide agency transaction.6 These latter 
decisions affirmed and reaffirmed the invalidity of certain resale 
price maintenance methods in interstate sales as applied to proprie
tary,7 patented,8 and copyrighted 9 articles. 

Attention was in the meantime turned to the validation of resale 
px:ice maintenance by statute. To this end, two bills were intro
duced in the Sixty-third Congress in 1914. The .Metz bill permitted 
the manufacturer of a trade-marked commodity to fix a resale price 
by attaching to the article a notice containing such a restriction.10 

The Stevens bill permitted contracts between the manufacturer and 
the retailer fixing the retail price of a trade-marked commodity.n 
Both these bills died in committee but the campaign to validate 

• Boston Store of Chicago v. American Graphophone Co., 246 U. S. 8, 27, 38 Sup. 
Ct. 257, 62 L. Ed. 551 (1918). 

• Edison Phonograph Co. v. Ka~tftnann, 105 Fed. 960 (C. C. W. D. Pa. 1901); 
Edison Ph<mograph Co. v. Pike, 116 Fed. 863 (Cir. Ct. Mass. 1902); Dr. Miles 
Medical Co. v. Goldthwaite, 133 Fed. 794 (Cir. Ct. Mass. 1904); Dr. Miles Medical 
Co. v. Platt, 142 Fed. 606 (C. C. N.D. Ill. 1906); Dr. Miles Medical Co. v. Jaynes 
Drug Co., 149 Fed. 838 (Cir. Ct. Mass. 1906); The Fair v. Dover Manufacturing 
Co., 166 Fed. 117 (C. C. A. 7th 1908). . 

5 United States v. Colgate & Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. Ed. 992 
(1919). 

• United. States v. Schrader's Son, Inc., 252 U. S. 85, 40 Sup. Ct. 251, 64 L. Ed. 471 
(1920). 

7 See Dr. Miles Medical Co. v, John D. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 
376, 55 L. Ed. 502 (1911): Boston Store of Chicago v. American Graphophone Co., 
246 U.S. 8, 38 Sup. Ct. 257, 62 L. Ed. 551 (1918); United States v. Schrader's Son, 
Inc., 81tpra. 

8 Bauer & Cie v. O'Dannell, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041 (1913); 
Straus v. Victor Talking Machine Co., 243 U. S. 490, 37 Sup. Ct. 412, 61 L. Ed. 866 
(1917). 

$ Bobbs-Merrm Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 1086 (1908) ; 
Straus v. America11 Publishers Ass'n., 231 U. S. 222, 34 Sup. Ct. 84, 58 L. Ed. 192 
(1913). 

'" H. R. 13860, 63d Cong., 2d sess. 
11 H. R. 13305, 63d Cong., 2d sess. 
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resale price maintenance was continued by the drug industry with 
unabated vigor. Thirty resale price maintenance bills were intro
duced in Congress froin 1914 to 1933.12 The Capper-Kelly bill per
mitting contracts fixing the resale price of trade-marked commodi
ties was passed by the House in 1931 but went no further.13 The 
long struggle came to an end in 1937 when the 1\Iiller-Tydings bill 
amending the Sherman Antitrust Act became law.H 

The status of resale price maintenance schemes varied in the 
several States. In several States, resale price contracts or devices 
were held valid either at common law or under the State antitrust 
law.15 In other States, various devices were either declared invalid 
at common law as in restraint of trade or were held contrary to 
the State antitrust law.16 Many State courts did not pass on the 
question. New Jersey was the first State to enact legislation for a 
permissive system of resale price maintenance. In 1914, a statute was 
passed which prohibited depreciation of the trade-mark and good
will of the manufacturer when the article in question bore a notice 

u For a complete Federal legislative history of resale price maintenance, see 
Seligman and Love, Price Cutting and Price Maintenance (1932), pp. 480-483; 
Kantor and Golden, Resale Price Mainterumce Legislation in the United State&, 
NRA Division of ReYiew, Work Materials No. 16 pp. 6-7, 78-89 (1935): Mer
rell, Grether, and Kittelle, Restriction of Retail Price Cutting With Emphasis 
on the Drug Industry, NRA Division of Review, Work Materials No. 57, ·pp. 
371-372 (1936) . 

18 H. R. 11, 71st Cong., 3d sess., 1931. This bill excluded from its operation 
all necessities of life and permitted sale below a fixed resale price if such sale 
still yielded at least 20 percent over the invoice price. However, it may be 
rl.'garded as the basis of the California type statute since most of the language 
and provisions of the State law are to be found in this Capper-Kelly bill. 

1
' 26 Stat. 209, as amended by Public, No. 314, 75th Cong., c. 690, 50 Stat. 693, 15 

U. S. C. A. sees. 1 to 7. 
11 See Grogan v. Chaffee, 156 Cal. 611, 105 Pac. 745 (1909) ; Ghirardelli Co. 

v. Hunlticker, 164 Cal. 3.55, 128 Pac. 1041 (1912); Weiboldt v. Standard Fashion 
Co., 80 Ill. App. 67 (1898); Raleif}h Medieal Co. v. Osborne, 177 Ia. 208, 
158 N. W. 566 (1916); Commonwealth v. Grinstead, 111 Ky. 203, 63 S. W. 427 
(1901); Garst v. Harris, 177 l\Iass. 72, 58 N. E. 174 (1900); Garst v. Hall·~£ 
Lyon Co., 179 Mass. 588, 61 N. E. 219 (1901); Clark v. Frank, 17 Mo. App. 602 
(1835); Quinli1:an v. Broten Oil Co., 96 .Mont. 147, 29 Pac. (2d) 374 (1934); 
Jolin n. Park r£ Sons Co. v. National Wholesale Druggists' Ass'n, 175 N. Y. 1, 
67 N. E. 136 (1903); :Uarsich v. Eastman Kodal• Co., 244 App. Div. 295, 279 
N. Y. Supp. 140 (1935) ; Fisher Flouring Mills v. Swanson, 76 Wash. 649, 137 
Pac. 144 (1913). 

•• S!.'e United ArtiRts Corp. v. Mills, 135 Kan. 655, 11 Pac. (2d) 1025 (1932) ; 
Hill Co. v. Gray r£ Worcester, 163 Mich. 12, 127 N. W. 803 (1910) ; Freeman v. 
Miller, 21 Ohio Doc. 766 (1909); McCall Co. v. O'Neil, 25 Ohio Doc. 591 (1914); 
Steu:art v. Raleigh Medical Co., 58 Okla. 344, 159 Pac. 1187 (1916) ; Hunt v. 
Raleigh Medical Co., 71 Okla. 193, 176 Pac. 410 (1918); Brooks "· Watkins 
Medical Co., 81 Okla. 82, 196 Pac. 956 (1921), but cf. Thomas v. Belcher, 89 
Okla. App. 361, 87 Pac. (2d) 1084 (1939). The Texas courts have usually held 
that when goods are shipped from one State to another with a resale price 
rl.'striction, such transaction is in interstate commerce and the price restric
tion is invalid under the Sherman Antitrust Act. Netv Century Jlfg. Co. v. 
Scheuer. 30 S. W. (2d) 388 (Ct. Civ. App.1930); Watkins Medical Co. v. Johnson, 
162 S. W. 394 (Ct. Civ. App. 1913); but cf. McCall Co. v. J. D. Stiff Dry Goods 
Co., 142 S. W. 6.i9 (Ct. Civ. App. 1911); Caddell v. Watkill& Medical Co., 227 
S. W. 226 (Ct. Civ. App. 1921). 

210235"-40-vol. 2-3 
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imposing restrictions on such depreciation.17 When the notice re
quired by the statute established a retail price, a retailer was enjoined 
from selling below the price so established.18 While this seemed 
to presage the opening of the flood gates for similar State legislation 
throughout the country, such was not the case. Congress still 
remained the focal point of the efforts to legalize resale price 
maintenance. 

The campaign was continued with renewed vigor until a resale 
price maintenance bill was passed for the first time by a house of 
Congress in 1931.19 In the same year the long efforts of the drug 
industry finally came to fruition when California enacted a statute 
based upon the Capper-Kelly bill.20 This law validated contracts 
between manufacturers and distributors or retailers fixing the resale 
price of commodities bearing a trade-mark. Inadequacy of this 
statute was soon made apparent when many distributors refused 
to sign such contracts because noncontracting retailers who con
tinued their price-cutting practices were not within the reach of 
the law. In 1933 the statute was therefore amended to make all persons 
willfully and knowingly selling below the price fixed in a resale 
price contract liable to any person injured thereby.21 This amend
ment, soon known as the "nonsigners' clause" later became the target 
for those seeking to invalidate' this and similar statutes. Emulating 
the example set by California, Oregon passed a statute very similar 
to the California Act of 1933.22 

11 L. 1913, e. 210, amended L. 1915, e. 376 and L. 1916, c. 107. This statute, 
still in effect, can be found in Rev. Stat. (1937), sees. 56: 4-1, 2. 

•• Ingersoll ~ Bro. v. Halme, 88 N. J. Eq. 222, 101 Atl. 1030 (1917) ; 89 N. J. 
Eq. 332, 108 Atl. 128 (1918); but see Ingersoll v. Goldstein, 84 N. J. Eq. 445, 
93 Atl. 193 (1915). 

11 See note 13 aupra. 
• L. 1931, e; 278; amended L. 1933, c. 260, and L. 1937, c. 843, Gen. Laws 

(Deering, 1937), Act 8782 . 
.. See. 1¥.! of the California Fair Trade Act, L. 1933, c. 260. 
=-The history of resale price maintenance legislation in Oregon is of special 

interest The initial statute passed in 1933 ( L. 1933, c. 311) differed from the 
california statute of 1933 in three respects: (1) It provided for resale price 
contracts only between producers and retailers; (2) it stated that the prices 
fixed should be "uniform to all vendees in like circumstances, differing only 
as to the quantity of such commodity sold, the point of delivery, and the 
manner of settlement"; (3) in the nonsigners' clause, the words "willfully and 
knowingly" were omitted and a violation was actionable in a suit by the pro
ducer only, "provided the producers shall, at the same time, bring action 
against all vendees of such commodity doing business within the county in 
which such action is brought, for damages suffered by him by reason of such 
unfair competition or flowing from the vendee's breach of contract, and his 
failure so to do shall constitute a bar to such action." (Id., see. 6.) This 
statute was repealed in 1935 by the enactment of another act identical with 
the California statute. (L. 1935, c. 295, Code Ann. (Supp. 1935), sees. 70-4.{)1 
to 70-406.) The 1935 law was in effect for about 2 years when it was com
pletely amended and revised (L. 1937, c. 113). As the act now stands. It 
follows the model statute drafted by the National Association of Retail Drug
gists and differs greatly from the California statute. 
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Further efforts to enact State legislation were discontinued with 
the advent of the National Recovery Administration codes. While 
resale price maintenance did not win as much favor in the codes as 
prohibitions against loss leaders, several codes nevertheless contained 
permissive provisions which can properly be included within the defi
nition of resale price maintenance. However, the drug industry, 
which had been the major proponent of resale price maintenance, 
now centered its attention on provisions prohibiting sales below cost. 
Many conflicts between the different distributive classes made im
possible the adoption of code provisions acceptable to manufacturers, 
wholesalers, and retailers alike.23 Being dissatisfied with the loss 
limitation provisions incorporated in the several codes, retail drug
gists again turned to the State legislatures for further action. Resale 
price control acts, similar to the California statute, were passed in 
nine States.24 While the invalidation of the NRA codes apparently 
lent further encouragement to the retail druggists, doubt as to the 
constitutionality of the resale price control acts acted as a barrier to 
a Nation-wide enactment. Hence by December 7, 1936, only four 
more States had enacted such legislation.25 On that date the Su
preme Court upheld the constitutionality of the ·Illinois and Cali
fornia acts and the campaign of the retail druggists received a new 
impetus.26 The National Association of Retail Druggists tNARD) 

11 For a detailed study bf price-control provisions in the NRA codes, see Mer
rell, Grether, and Kittelle, Restriction of Retail Price Cutting With Emphasis 
on the Drug Irnlustry, NRA Division of Review, Work Materials No. 57 (1936). 
See also Nelson, Minimum Price Regulation Under Codes of Fair Competition, 
NRA Division of Review, Work Materials No. 56 (1936) . 

.. Illinois, Iowa, Maryland, New Jersey, New York, Oregon, Pennsylvania, 
Washington, and Wisconsin. The Oregon statute repealed the 1933 statute 
(see note 22, supra). The Washington law was a temporary measure for 2 
years only. It was reenacted in 1937. The Maryland statute was repealed in 
1937 and the National Association of Retail Druggists (NARD) model statute was 
en~~ . 

'" Louisiana, Ohio, Rhode Island, and Virginia. The Rhode Island and Vir
ginia statutes followed an early draft of the NARD model statute. The Virginia 
statute was amended and revised in 1938 to conform to the final draft of the 
model statute. The vigorous campaign and the rapidity with which the statutes 
were enacted accounts for several interesting sidelights. Many typographical 
errors in the California law were included in other State statutes. Thus, 
where the California act provided "That the vendee or producer require in 
delivery to whom he may resell such commodity to agree that he will not, in 
turn, resell except at the price stipulated by such vendor or such vendee," the 
words "in delivery" should have been "any dealer." However, this error was 
Included in the original statutes of Iowa, Maryland, New Jersey, New York, 
Pennsylvania, and Washington. The Oregon statute of 1933 contained the words 
"any dealer" but when this law was repeated in 1935 by the enactment of a 
statute identical with the California act, the correct words were changed to 
the erroneous ones "in delivery." Again, the Catifornia statute used the words 
"label or content'' instead of "label or container" and this error was incorpo
rated in other statutes. 

"'Old Dearborn Distribf!ting Co. v. Seagram-Distillers' Corp., 299 U. S. 183, 
57 Sup. Ct. 139, 81 L. Ed. 109 (1936). See McLaughlin, Fair Trade Act& (1938) 
86 U. Pa. L. Rev. 803. 
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drafted a model law in the light of the opinion of Mr. Justice Suther
land in the case validating the Illinois resale price maintenance 
statute.27 Thus in the deluge of bills in the State legislatures, some 
were based on the California statute, while others were similar to 
the model statute of the NARD. 

The campaign of the retail druggists was so successful that by 
September 1, 1939, resale price control laws had been enacted in 44 
Stares. The Legislatures of Delaware, Missouri, Texas, and Vermont 
have thus far repulsed the onslaught of the drug trade associations. 
'fhey have been aided in this respect by large department and mail
order stores which have continuously resisted resale price main
tenance legislation.28 Mindful of the fact that the resale price control 
laws permitted resale price maintenance only in intrastate transac
tions,29 attention was redirected to Congressional action. Success 
was again achieved when, despite the strong disapproval of the 
Federal Trade Commission and the President, the Miller-Tydings 
amendment to the Sherman Antitrust Act was passed by Congress as 
a "rider"· to an appropriation bill. Under this compulsion, the bill 
was signed by the President and became effective on August 17,1937.30 

This amendment permits resale maintenance contracts in interstate 
transactions when such a contract is valid in the State in which the 
commodity is to be resold. 

In the face of continued opposition by some groups, the retail 
druggists continued their campaign. Resale price-control bills were 
introduced in the recent legislative sessions in Delaware, Missouri, 
Texas, and Vermont and although they failed of enactment, it is likely 
that these bills will be reintroduced in the next session of these State 
legislatures. The bill introduced in Congress for the District of 
Columbia is still pending. In the meantime, coincidentwith the initi
ation by the Federal Trade Commission of its present economic study 
of resale price maintenance, retail druggists' associations announced 
a drive for more strict enforcement through the creation of so-called 
"Fair Trade Councils" throughout the country. Efforts are now being 
made to induce many manufacturers to adopt resale price mainte
nance contracts in the distribution of their commodities. 

Thus, after a struggle of almost four decades, resale price main
tenance has attained a legal status. How secure and how significant 
that achievement will be remains to be seen. 

~'~The NARD. model bill had gone through several drafts prior to the Supreme 
Court case. The final draft was completed in January 1937 after this decision 
and included provisions to meet certain questions raised by the court. 

28 When a Senate committee of the Vermont Legislature "killed" a bill on 
March 1, 1939, R. H. Macy & Co. published a quarter page advertisement in the 
New York Times, congratulating the citizens of that State on their action . 

.. Resale price contracts in interstate commerce still come under the ban of the 
Sherman Antitrust Act. See notes 7, 8, and 9, supra. 

30 26 Stat. 209, as amended by Public, No. 314, 75th Cong., c. 690, Title VIII, 50 
Stat. 693, 15 U. S. C. A., sees. 1 to 7. 
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A HORIZONTAL picture of State resale price maintenance legis
lation is facilitated by comparing the statutes with the California 
(old type) act and with the final draft of the model statute oi the 
NARD (new type). Twenty-three acts are based on the old type 
law,31 while 19· States follow the new type act.32 Two states have 
enacted statutes which include provisions from both these models.33 

The gist of the acts lies in two provisions which validate contracts 
fixing the resale price of trade-marked commodities and make actio1,1· 
able price cutting by any person with notice of a price restriction.34 

These provisions are present in all the acts. Excepted from the pro
visions of all the acts are closing-out sales, sales of damaged or 
deteriorated goods, and sales by court order.35 Both types of statute 
include definitions of terms used. Those of the new-type law are 
greater in number.36 

Since the model statute of the NARD was not finally drafted until 
after the Supreme Court decision, its provisions were designed to 
strengthen the old-type law. Thus the newer statute probihits the 
making of gifts, concessions, or combination sales in connection with 
price-restricted commodities. 37 

The new-type statute includes commodities bearing the trade-mark 
of the distributor in addition to those bearing the trade-mark of 
the producer. Of the old -type acts, only Colorado and. South Caro
lina have a similar provision. Eight States include commodities sold 
through vending equipment bearing a trade-mark.38 

81 Arizona, California, Colorado, Illinois, Iowa, Kentucky, Louisiana, Maine, 
Massachusetts, Michigan, Mississippi, New Hampshire, New Jersey, New Mexico, 
New York, North Dakota, Ohio, Oklahoma, Pennsylvania, South Carolina, Ten· 
nessee, Washington, and Wisconsin. See Oppenheim, Recent Price Control 
Laws (1939). 

32 Alabama, Arkansas, Connecticut, Florida, Georgia, Idaho, Indiana, Kansas, 
l\Iartvland, l\Iinnesota, 1\Iontana, Nebraska, North Carolina, Oregon, South 
Dakota, Utah, Virginia, West Virginia, and Wyoming. . 

18 Nevada and Rhode Island. While listed here as a combination act, the 
Uhode Island statute is based substantially upon an early model of the NARD 
lnw drafted in January 1936 . 

.. 'l'his latter provision, the "nonsigners' clause," is included in almost identical 
language in all but one of the acts. The Rhode Island statute still follows the 
earlier NARD bill. See sec. 4 of the Rhode Island act, infra, part I. The non· 
signers' clause reads as follows: "Willfully and knowingly advertising, offering 
for sale, or selling any commodity at less than the price stipulated in any 
contract entered into pursuant to the provisions of this act, whether the person 
so advertising, offering for sale or selling is or is not a party to such contract, 
i!l unfair competition and is actionable at the suit of any person damaged 
thereby." 

aa The statute of Wisconsin does not exempt judicial sales. 
811 The statutes of Illinois, Kentucky, Maine, Massachusetts, and New Hamp

shire do not include definitions. Although based on the California (old-type) 
act, the statutes of Colorado and South Carolina follow the definitions of the 
tww·type act. Michigan and Ohio have definitions unlike either model. 

"Nebraska does not include this prohibition. 
• California, Maine, Massachusetts, Nevada, New Jersey, Oregon, Utah, and 

Washington. 
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. The Virginia statute defines "commodity" so as to exclude various 
foods and wearing apparel.39 The Kansas act includes only com
modities bearing a registered trade-mark. 

The new-type statute excepts from its operation sales of commod
ities from which the trade-mark has been removed.40 This proviso 
is attributable to the statement in the opinion of Mr. Justice 
Sutherland in the Supreme Court case upholding the validity 
of the lllinois statute that the purpose of the statute is to prevent 
depreciation of the trade-mark and goodwill of the producer and 
that the act is therefore inapplicable to sales of commodities not 
bearing a trade-mark. 

In closing-out sales, the NARD statute provides that the dealer 
must give the producer or distributor of the commodity prompt and 
reasonable notice of such sale and an opportunity to purchase such 
stock at the original invoice price. Ten old-type statutes include a 
similar provision!1 The statute of North Carolina also excepts 
sales to religious, charitable, or educational institutions and further 
provides that purchases by the State, its agencies, or any of its polit
ical subdivisions shall not be subject to the provisions of the act. 
Payment of patronage dividends by cooperatives is not a violation of 
the statutes of Colorado and Michigan. A cooperative exemption, 
much wider in scope, in the ·Wisconsin statute has been declared 
unconstitutional. 42 

The new-type statute provides for the fixing of a minimum price. 
Generally, the old-type statute permits only the fixing of a specific 
price. However, seven statutes of the latter type provide for the 
establishment of a minimum price. *3 The Nevada act provides that 
any price fixed shall be subject to sales and excise taxes. 

Wyoming is the only state which provides a criminal penalty for 
violation of the act. In addition, the attorney general is empowered 
to institute quo warranto proceedings against a corporate offender. 
The acts of Maine, Michigan; New Hampshire, and Ohio specifically 

• See sec. 1463 ( i ) of the Virginia statute for text of this definition, intra, 
page 329. 

"'The acts of Florida, Minnesota, Oregon, and Virginia do not inrmde this 
provision. The old-type statute of Colorado contains this exemption. 

41 Colorado,-Illinois, Kentucky, Maine, Massachusetts, Michigan New Hampshire, 
Ohio, South Carolina, and Washington. Michigan and Ohio include a similar 
clause but provide for the purchase of the stock at the prevailing and not at the 
Griginal invoice price . 

.. Sec. 8 of this statute provided that "This section [act] shall not apply to 
any cooperative society or association not organized for profit." As the ex· 
emption was not limited to sales by cooperatives to its members, the court in 
Weco Products Oo. v. Reed Drug Oo., 225 Wis. 474, 274 N. W. 426 (1937), held 
that this provision was unduly discriminatory as against retailers who would 
be competitors of a cooperative association in selling to the _general public. 

° Colorado, Maine, Michigan, New Hampshire, Ohio, Oklahoma, and South Caro
lina. Michigan has a qualifying clause: "at less than the price stipulated." 
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provide for injunctive relief, and treble da~ages may be recovered 
under the statutes of Maine and New Hampshire. While the "non~ 
signers' clause" allows suit by any person damaged by a violation, 
the statutes of New Jersey and Ohio are the only ones which spe
cifically allow suit by a retailer. Trade associations may enforce 
compliance with a resale price restriction under the New Hampshire 
law. In an effort to prevent the fixing of excessively high prices, 
the Wisconsin act allows review of resale prices fixed in any contract 
by the department of agriculture and markets. If, after a hearing, 
the department shall find such prices to be unfair, the department is 
empowered to declare such contract to be in restraint of trade. 

These, in brief, are the material provisions, similarities, and dis
similarities in the 44 resale price-control acts. Many problems not. 
provided for have already arisen. Some are being solved by legis
lative amendment, others by judicial interpretation. Legislatures, 
however, can cope with only some of the faults in the drafting of 
the statutes. The courts will ultimately determine their scope and 
operation. To understand these laws properly it is necessary there
fore to look at these acts in the courts and to review the judicial 
interpretations which in some instances have expanded the meaning 
of the laws far beyond their original limits. 

ON December 7, 1936, the Supreme Court of the United States upheld 
the constitutionality of the Illinois act and thus wrote finis to a race 
for decision between the laws of three States!' California was the 
first to enact this legislation, but the New York statute was the first 
to be tested in the highest State court. The court of appeals in that 
State, adopting a rigid interpretation of the nonsigners' clause 
agreed upon by the contesting parties, held the statute unconstitu
tional, stating that while the statute might validly permit resale 
price maintenance agreements and the creation of an "equitable 
servitude" upon a trade-marked commodity, it might not constitu
tionally compel price fixing in the absence of contract.45 Shortly 
after this decision, the Supreme Court of California upheld the valid
ity of the act in that State, declaring that the nonsigners' clause was 
an extension of the tort doctrine of unjustifiable interference with 
contract rights and that a noncontracting retailer who purchased 

~Old Dearborn Distribltting Oo. v. Seagram-Distiller/! Oorp., McNeil v. Joaep1t. 
Trtnrr Corp., 299 U. 8.183, 57 Sup. Ct.l39, 81 L. Ell. 109 (1936). 

011 Doubleday.Doran d Oo., Inc. v. R. H. Macy d Oo., Inc., 269 N. Y. 272, 
199 N. E. 409 (1936). See Martin, The Fu.ir Trude Act (1936), 5 Ford L. 
Rev. 50. 
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trade-marked commodities with notice of a price restriction was 
bound by that restriction.46 Subsequently the Illinois statute was 
declared constitutional by the State supreme court 47 and was the 
first act to come before the United States Supreme Court.48 

In declaring the statute constitutional, the Supreme Court em
phasized the fact that in all the discussions on proposed Federal 
resale price maintenance legislation, no constitutional objection had 
ever been urged and that in previous cases, the court had struck 
down resale price fixing "in the absence of contract or statutory 
right," plainly implying the validity of legislation granting this 
right. Proceeding to the specific objections to the statute, the Court 
stated that it merely permitted resale price contracts and that the lim
itation of this grant to trade-marked commodities was a reasonable 
classification and within the power of a legislature to create. In 
sustaining the validity of the nonsigners' clause, the Court declared 
that selling below the stipulated price was a violation only when 
done willfully and knowingly. Then follows this ambiguous lan
guage which has been the subject of much discussion and interpreta
tion: "We are not called upon to determine the case of one who has 
made his purchase in ignorance of the contractual restriction upon 
the selling price, but of a purchaser who has definite information 
respecting such contractual restriction and who, with such- knowl
edge, nevertheless proceeds willfully to resell in disregard of it.'' 49 

While the first clause smacks of the equitable servitude doctrine, the 
second mentions notice at the time of resale and implies the tort doc
trine of unjustifiable interference with contract rights. The Court 
stated further that the nonsigners' clause was not a restriction on 
the disposal of the commodity qua commodity but on the misuse of 
the trade-mark and goodwill of the producer and was therefore "an 
appropriate means to that perfectly legitimate end." 

Subsequently the Court of Appeals of New York overruled its 
former decision and held the New York statute constitutional, stat
ing merely that it was bound by the ruling of the Supreme Court.50 

Many State courts have since upheld the statutes but all rely to a 
great extent upon Old Dearborn Distributing Co. v. Seagram-Dis
tillers Corp.:, without attempting to analyze the many objections 

"'Ma{D Factor ~ Oo. v. Kunsman, 5 Cal. (2d) 446, 55 Pac. (2d), 177 (1936); 
PyrOil Sales Oo. v. Pep Boys, 5 Cal.· ( 2d), 784, 55 Pac. ( 2d), 194 ( 1936). 

47 Joseph Triner Oorp. v. McNeil, 363 Ill. 559,2 N. E. (2d), 929 (1936); Seagram
Distillers Oorp. v. Old Dearborn Distributing Oo., 363 Ill. 610, 2 N. E. (2d) 940 
(1936). 

48 See footnote 44, (Old Dearborn v. Seagram) supra. 
.. Id., at p. 193. 
10 Bourjois Sales Oorp. v. Dorfman, 273 N. Y.167, 7 N. E. (2d) 30 (1937), 
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raised.51 llecause of this, many basic questions remain unanswered 
in most jurisdictions.52 . 

In reviewing the major judicial interpretations of the statute, it 
will be well to consider first those questions provided for in the 
new-type statutes but left open in the old-type statutes. The new-type 
statute limits the right to establish a resale price to the producer 
or to a distributor expressly authorized by the producer. The qu~
tion has arisen under several of the old-type acts. While several 
courts have stated that any vendor or owner. of a commodity may 
establish a resale price by contract with a vendee,58 the opinions of 
these courts qualify this statement considerably. In all the cases 
that have arisen only the right of a producer or of a "sole exclusive 
distributor" has been involved, and while this right has been upheld, 
the language of the various courts must be interpreted in the light 
of these specific holdings. 54 

Again, thenew-type statute prohibits indirect pricecuttingthrough 
the making of gifts and concessions while the old-type statute con-

•• See Johnson <E Johnson v. Weissbard Bros., 121 N. J. Eq. 585, 191 Atl. 873 
(Ct. Errors & App. 1937); Weco Products Co. v. Reed Drug Co., 225 Wis. 474, 
274 N. W. 426 (1937); BrotT v. Silver Liquor Stores, Inc., 25 COnn. L. J. 204, 
5 Conn. Supp. 288 (Super. Ct. 1937); Brntol-Myers Co. v. Lit Bros., 6 Atl. (2d) 
843 (Pa. Sup. Ct. 1939); Shryoelc v. Assn. of United Fraternal Buyers, Inc. 
(Pa. Ct. Com. P1.1938), CCH 2li150, revd. on other grounds 5 Atl. (2d) 581, 13;) 
l'a. ~uper. 428 (1939); Weco Products Co. v. Sam's Cut Rate Inc. d Randolph Drug 
Co. (Mich. Cir. Ct. 1937), P.-H. par. 40392; Goldsmith's Cut Rate Store v. Meatt, 
Johnson <E Co., 7 Atl. (2d) 176 (Md. Ct. of App. 1939). In Eli Lilly d Co. v. 
Saunders, 216 N. C. 163, 4 S. E. (2d) 528 (1939), the court in a well-considered 
opinion upheld the act as a constitutional exercise of the legislative power. The 
South Carolina statute was held valid in the Federal district court in Calvert Dis
tilUng Co. v. Brandon, 24 Fed. Supp. 857 (1938). The Florida statute was held 
unconstitutional in that the title, referring to voluntary agreements, did not exprt>i\"1 
the contents of the law as prescribed by the State constitution. Bristol Myers Oo. 
v. Webb's Cut Rate Drug Co., Inc., 188 So. 91 (Sup. Ct. 1939). This statute 
was repealed by a new act in 1939. A lower State court held the South Dakota 
statute unconstitutional under the State constitution which prohibited any con
traet to fix priees in order to prevent competition in such prices. In re Dargen 
v. Tou:nsend (Cir. Ct. 1939), CCH 2531!;!. 

"
2 
It is well to note in this connection the opinion of the court in Coty, Inc. v. 

Hearn Department Stores, 158 Misc. 516, 284 N. Y. Supp. 909 (1935). In hold
ing the New York act unconstitutional, the court undertakes a discussion and 
analysis of the statute to an extent unhappily missing in all other cases. The 
<•ourt anticipates such problems as "Must prices fixed be uniform among re
tailers?", ".May prices differ in different competitive areas?", "By which resale 
price contract is a noncontracting retailer bound?", "May a producer fix un
reasonable and exorbitant prices?", "Does a producer have the right to enforce 
price restrictions against some and not against others?" Because of the absence 
of fair standards in the statute, the act was held unconstitutional as being 
'll'bitrary, discriminatory, and unreasonable. 

18 
See Schell ley Produ'cts Co. v. FmnkUn Stores Co., 124 N. J. Eq. 100, 199 

Atl. 402 (Ct. Errors & App. 1938); Parrott d Co. v. Somerset House (Cal. Super 
Ct. 1937) CCH 25026. . 

"'See also Hiram Walker, Inc. v. Goldman (Wis. Cir. Ct. 1938), CCH 25137; 
Calvert Distillers Corp. v. Nussbaum Liquor Store Inc. 166 Misc. 342 2 N y Supp 
(2d) 320 (1938). , , ' . . . 
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tains no similar provision. Under the old-type statute it has been 
held that a discount to employees which resulted in a price less than 
that fixed in a contract is a violation.65 Similarly, the issuance of 
profit-sharing coupons has been held a violation on the ground that 
these coupons constituted "value." 66 On the other hand the issuance 
of trade stamps redeemable in merchandise has been held valid where 
the stamps issued to the customer are not redeemable until 900 have 
been collected. 57 The court here stated that there was little if any 
value in an individual trade stamp as issued. 

Three basic questions present in both types of statute have been 
the subject of much discussion and some judicial interpretation. The 
analysis of the nonsigners' clause by the Supreme Court has resulted 
in a similar ambiguity in the opinions of many State courts. Some 
appear to follow the "equitable servitude" doctrine,58 others the tort 
doctrine of unjustifiable interference with the contractual relations 
of others, 59 and one State makes a gallant effort to follow both 
theories at the same time.60 With all this somewhat theoretical 
analysis, one important feature must be remembered. In every case 
where the noncontracting retailer has been held bound by a resale 
price restriction, it has been established that the retailer had notice 
of the restriction at the time he purchased the goods. Again, an 
injunction has been denied where prior notice had not been satisfac~ 
torily shown.81 This emphasizes the importance. of following what 
the courts do and not what they say. 

116 Bristol-Myers Co. v. Bamberger Co., 122 N. J. Eq. 559, 195 A.tl. 625 (1937), affd. 
124 N.J. Eq. 235, 1 A.tl. (2d) 332 (Ct. Errors & A.pp. 1938). 

"'Bristol-Myers Co. v. Soble (Pa. Ct. Com. Pl. 1938), C. C. H. Trade Regula
tion Service, par. 25114 . 

.., Bristol-Myers Co. v. Lit Bros., 6 A.tl. (2dl 843 (Pa. Sup. Ct.1939). 
•Joseph Priner Corp. v. McNeil, 863 m. 559,2 N. E. (2d) 929 (1936); Old Fort 

Dearborn Wine & Liquor Co. v. Old Dearborn Distributing Co., 287 111 App. 187, 
4 N. E. (2d) 658 (1936) ; Johnson & Johnson v. Weissbard Bros., 121 N. J. Eq. 
585, 191 A.tL 873 (ct. Errors & App.1937); Lentheric v. Weissbard, 122 N. J. Eq. 
573, 195 AtL 818 (1937); Hiram Walker, Inc., v. Goldman (Wis. Cir. Ct. 1938), 
CCH 25137. The Court of Appeals of Maryland avoided the issue by stating that 
even if notice at the time of acquisition was necessary, the burden of proving lack 
of knowledge should be on the retailer. Goldsmith's Out Rate Store v. Mead, 
John{lon cf Co., 7 A.tt (2d) 176 (1939). The North Carolina Supreme Court in 
upholding the.. constitutionality ot the statute stated: "The restriction is not 
imposed after the acquisition of the property, and is not in derogation of an exist
ing or established right. Under the statute it was a condition that had already 
attached to the property. It was known to the prospective purchaser and he was 
under no obligation to assume it. Morally and legally he is presumed to have ac
cepted the condition by his voluntary act of purchase." Eli Lilly & Oo. v. Saunders, 
216 N. C.163, 176,4 S. E. (2d) 528,537 (1939). SeeFairPradeActsinOperation 
(1938) 52 Harv. L. Rev. 284 . 

.. See Ma(IJ FactM & Oo. v. Kunsman, 5 Cal. (2d) 446, 55 Pac. (2d) 177 (1936). 
In Shryock v. Assn. ot United Fraternal Buyers, Inc., 135 Pa. Super. 428, 5 Atl. 
(2d) 581 (1939) the court implies that notice of the price restriction at the time 
of sale is sufficient to bind the defendant 

• See PMt Chester Wine & LiquM Shop, Inc. v. Miller Bros. Fruiterers, Inc., 
281 N. Y.101, 22 N. E. 12d) 253 (1939). 

11 Oneida Ltd. v. Jfacher Watch Co., lnc., 99 N. Y. L J. 1706 (Sup. Ct. N. Y. 
County, 1938), CCB 25118. 
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The second major problem common to both types of statute is the 
question "who may enforce a resale price restriction." On the ground 
that both the producer and distributor of a trade~marked commodity 
have an interest in the goodwill it has been held in several States that 
they may enforce the resale price restriction.62 The New York Court 
of Appeals has held that a contracting retailer may maintain an 
action in order to prevent interference by a noncontracting retai!er 
with the contractual relations of the plaintiff and that a contracting 
retailer is a person damaged within the purview of the statute. It 
has been generally held that a contracting retailer may enforce a 
resale price restriction.68 

The resale price control acts make no provision for uniform en
forcement. Thus the question as to what extent the courts will 
apply the equitable doctrine of "clean hands" has arisen. Actions 
to enforce resale price agreements arose in very early cases. While 
the language of various courts differs in some slight respects, sev
eral general rules have been laid down. Several courts held that 
the producer or distributor may not act arbitrarily in enforcing 
the observance of fixed prices, and that there must be a reasonable 
and diligent effort to prevent price cutting, without discrimina
tion.64 One court has ruled that proof of price cutting by the 
plaintiff will constitute a valid defense to an action for violation 
of a resale price restriction. 65 It has further been held that dis~ 
crimination by the producer in selling his commodity will justify 
the denial of an injunction in his favor against price cutting by the 
defendant.66 Thus while no inflexible rule may be laid down it 
appears that fair conduct by the plaintiff will play a large part in 
the exercise of discretion by the. courts in passing upon injunctions 
for price cutting. 

111 
Old Fort Dearborn Wine t! Liquor Co. v. Old Dearborn Distributing Co., 287 

Ill. App. 187, 4 N. E. (2d) 658 (1936); Ma:c Factor t! Co. v. Kunsman, supra; 
Parrott & Co. v. Somerset House (Cal. Super. Ct. 1937), COB 25026; Hiram Walker, 
lne. v. Goldman (Wis. Cir. Ct. 1938), COB 25137. 

11 
Port Chester Wine & Liquor Shop, Inc., v. Miller Bros. Fruiterers, ]nc., supra. 

And see Shryock v. Assn. ot United Fraternal Buyers, Inc., supra, where a retailer 
was allowed to maintain an action. Ct. Broff v. Silver Liquor Stores, Inc., 25 
Conn. L. J. 204, 5 Conn. Supp, 288 (Super. Ct. 1937) where the court expressed 
doubt as to whether a contracting retailer was the proper party plaintiff. 

1111 
Calvert Distilling Co. v. Gold's Drug Stores, 123 N. J. Eq. 458, 198 Atl. 536 

(1938); ~entheric, Inc. v. F. W. Woolworth Co. (Pa. Ct. Com. Pl. 1939), CCB 
25275; Htram Walker, Inc. v. Goldman, S1tpra; Calvert Distillers .Corp. v. Nuss
baum Liquor Store, Inc., 166 Misc. 342, 2 N.Y. Supp. (2d) 320 (1938). 

• Ray Khne, Inc., v. Davega-City Radio, 168 Misc. 185, 4 N. Y. Supp. (2d) 541 
(1938). 

• Lucien Lelong, Inc,, v. H. Mohr cf Co., 169 Misc. 560, 8 N. Y. Supp. (2d) 
131 (1938) ; Gillette Safety Razor Co. v. Green, 167 Misc. 251, 3 N. Y. Supp. 
(2d) 822 (1938); Lentheric v. Weissbard, 122 N.J. Eq. 573, 195 At!. 818 (1937). 
Ct. Revlon Nail Enamel Corp. v. Oharmley D ..... , Shop 123 N. J Eq 301 197 Atl 661 (1938). . .., • . . • 
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While many other problems of less importance have arisen, they 
have been confined in the main to courts of the first instance. They 
are .treated in this volume in the case annotations to the individual 
statutes. The merit of one set of "rules," however, justifies their 
inclusion at this point. In Calvert Distillen Corporation v. Nussbaum 
Liquor Store, Inc., 166 Misc. 342, 2 N.Y. Supp. (2d) 320 (1938), the 
court laid down the following interpretations of the Resale Price 
Control Act : 67 

"1. The suit may be instituted by the owner or holder of the 
brands or marks or by one having the exclusive right to use such 
marks in a given territory. 

"2. The resale price sought to be maintained must be a fixed price 
or a stipulated price, not merely a price suggested or recommended 
by the -owner or producer. 

"3. Notice of the fixed prices and of changes thereof must be 
given to all who are sought to be bound thereby, and this applies 
not alone to direct changes in prices, but also to changes in dis
counts and other general business practices reflected in the price of 
the commodity. 

"4. To invoke the Fair Trade Act it is unnecessary that agree
ments providing for the maintenance of fixed resale prices be made 
with all or substantially all of the dealers in a commodity. It is 
enough if there are agreements made indicating an intention to re
sort to the provisions of the act. Nor is it necessary for the owner 
or producer to sell directly to the retailer; he may deal with a 
wholesaler who in turn sells to the retailer. 

"5. A dealer who does not sign a price maintenance agreement is 
just as amenable to the act as one who does sign. Before any relief 
may be obtained against him, however, it must appear that he had 
notice of the fixed prices and of all changes thereof at the time of 
sale. 

"6. Implicit in the statute is the requirement that the prices fixed 
for resale by retailers be uniform in any one competitive area. Im
plicit also is the requirement that there shall be no unfair discrimina
tion in prices to retailers. That does not preclude discounts or fair 
variations ill prices having a general application in the trade based, 
for example, upon quantity sold or time of payment. 

67 In Calvert Distillers Carp. v. Stockman, 26 Fed. Supp. 73 (E. D. N. Y. 
1939), the court at p. 75, said: "Judge Shientag, in the cases of Calvert Dis
tillers Carp. v. Nussbaum Liquor Stare, Inc., and Seagram Distillers Corp. v. 
Nussbaum Liquor Stare, Inc., 166 Misc. 342, 2 N. Y. Supp. (2d) 320, in a well· 
considered opinion, has formulated certain 'rules' which he deemed applicable 
to the issues in those cases which were brought under section 2 of the * * * 
act. These 'rules' are so well formulated that I shall adapt the same as applicable 
to this <'8se." 
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"7. A producer or owner invoking the statute is not required as a 
matter of law to resort to legal process against every violator of its 
provisions or of the contracts made pursuant thereto before he can 
enforce a remedy against any one violator. * * * At least where 
he does not reSort to legal action, the producer is required to use 
reasonable diligence to see to it that none of his products continue to 
be sold to a retailer who cuts prices after the producer has notice of 
such violation. In the last analysis it all comes down to a question of 
whether the producer or owner by his acts or conduct, whether of 
commission or omission, may be said to have waived or abandoned 
his rights, with respect to all retailers, under the statute or agree
ments made thereunder. He will not be allowed directly or indi
rectly to discriminate unfairly. In availing himself of the benefits 
of the statute he must accept its burdens. The Fair Trade Act in 
its very essence calls for uniform enforcement without discrimination 
or favoritism. The producer cannot act arbitrarily in enforcing ob
servance of fixed prices. There must be a sincere and diligent effort 
to prevent price cutting of branded products through legal process 
ii necessary. 

"8. A dealer not signing a fair trade agreement may not take 
advantage of the producer's alleged breach of contracts made with 
others unless those violations amount to improper discrimination, 
unfair business practices, or indicate an acquiescence in the unlawful 
cutting of prices or a waiver or abandonment of rights under the 
statute. 

"9. The only practical method of securing any kind of enforcement 
of the statute as now drawn is by way of injunctive relief. To obtain 
such relief under the statute it is unnecessary, generally speaking, for 
the owner or producer to prove the actual damage sustained. It is 
sufficient to establish that there is in existence a 'goodwiW to be pro
tected and injury thereto will ordinarily be presumed if there is 
unlawful price cutting." 

Present indications tend toward further rigid development of the 
case law. 



XLVI PRICE CONTROL LEGISLATION 

MILLER-TYDINGS AMENDMENT TO 
SHERMAN ANTITRUST ACT 

(M Stat. 209, as tJmended by Public, No. 314, 75th Oong., 15 U. 8. 0. A., 
sees. 1 to 7) 

SECTION 1. Trusts, etc., in restraint of trade illegal; penalty. 
Every contract, combination in the form of ·trust or otherwise, or conspiracy, 

in restraint of trade or commerce among the several States, or with foreign 
nations, is hereby declared to be illegal: [Providctt, That nothing herein con
tained shall render illegal, contracts or agreements prescribing minimum prices 
for the resale of a commodity which bears, or the label or container of which 

·bears, the trade-mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with commodities of the 
same general class produced or distributed by others, when contracts or agree
ments of that description are lawful· as applied to intrastate transactions, 
under any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia, in which such resale. is to be made, 
or to which the commodity is to be transported for such resale, and the making 
of such contracts or agreements shall not be an unfair method of competition 
under section 5, as amended and supplemented, of the act entitled "An act ta 
create a Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914: Provided further, That the pre
ceding proviso shall not make lawful any contract or agreement, providing 

. for the establishment or maintenance of minimum resale prices on any com
modity herein involved, between manufacturers, or between producers, or be
tween wholesalers, or between brokers, or between factors, or between retailers, 
or between persons, firms, or corporations in competition with each other.] 
Every person who shall make any contract or engage in any combination 
or conspiracy [hereby declared to be. illegal] shall be deemed guilty of a mis
demeanor, and on conviction thereof, shall be punished by fine not exceeding 
$5,000, or by imprisonment not exceeding 1 year, or by both said punishments, 
in the discretion of the court. 

(The matter shown in brackets was added bu amendment.) 

STATE RESALE PRICE MAINTENANCE ACTS 
(For text of statutes, see itlfra) 

State Citation 
ALABAMA------- Laws 1939, H. B. 102. 
ARIZONA--------· Laws 1936, 1st Sp. Sess., c. 11. 
ARKANSAS------· Dig. Stat. (Pope, 1937) sec. 5606. 
CAW'ORNI.\ _____ Gen. Laws (Deering, 1937) Act 8782, Laws 1937, c. 843. 
CoLORADO----""-- Stat. Ann. (Michie's Supp. 1938) c. 165, sec. 20 (1). 
CoNNECTICUT----Gen. Stat. (Supp. 1939) sec. 921e. 
FLoRIDA--------· Comp. Gen. Laws Ann. (Skillman, Supp. (1940) sec. 7100(14)) 
GEORGIA-------· Code Ann. (Park's Supp. 1938) tit. 106, sec. 401. 
IDAHO--------- Laws 1937, c. 240. 
ILLINOIS--'------ Rev. Stat (Smith-Hurd) c. 121%. 
INDIANA-------· Stat. Ann. (Burns) sec. 66-301. 
I ow A---------- Code ( 1935) sec. 9884-gl. 
KANSAS--~-----· Gen. Stat. Ann. (Corrick's Supp. 1937) sec. 5o-301. 
KENTUCKY------ Stat Ann. (Baldwin's Carroll Supp. 1939) sec. 4748i-l. 
LoUISIANA------ Gen. Stat Ann. (Dart, 1939) sec. 9809.L 
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State C'Uation 
MAINE--------- Laws 1937, c. 204, Laws 1939, e. 83. 
MARYLAND------ Laws 1937, C. 239. 

XLVII 

MAssACHUSETTs. Ann. Laws ( Supp.1939) e. 93, sec. 14A, Laws 1939, c. 231, 313 . 
.MICHIGAN-----· Stat. Ann. (Henderson's Supp.1938) sec. 19.321. 
MINNESOTA----- Stat. (Mason's Supp. 1938) sec. 3976-51. 
MISSISSIPPI----· -Code Ann. (Supp, 1938) sec. 478.1 
MoNTANA------- Laws 1937, c. 42. 
NEBRASKA-----· Comp. Stat. (Kyle's Supp. 1937) sec. 59-1101. 
NEVADA--------- Comp. Laws (Hillyer's Supp. 1938) sec. 1470.21. 
NEW HAMPsHmE. Laws 1937, c. 184. 
NEw JERSEY _____ Rev. Stat. (1937) sec. 56: 4-3, Laws 1938, c. 165. 
NEW MEXICO----- Stat, Ann. (Courtright's Supp. 1938) sec. 145-107. 
NEW YoRK------· UnconsoL Laws (McKinney) sec. 2201. 
NORTH CAROLINA. Code Ann. (Michie, 1939) sec. 5126 (k), 
NoRTH DAKOTA-- Laws 1937, c. 126. 
OHIO----------- Code Ann. (Baldwin's Throckmorton, 1936) sec. 6402-2. 
0KLAHOYA----- Stat. Ann. (Supp. 1938) tit. 78, sec. 41. · 
OREGON--------- Code Ann. (Supp. 1935) sec. 70-401, Laws 1937, c. 113. 
PENNSYLVANIA--. Stat. Ann. (Purdon's Supp . .1938) tit. 73, sec. 7. 
RHODE IsLAND--- Rev. Gen. Laws (1938) c. 393. 
SoUTH CAROLINA. Code ( Supp. 1938) sec. 6044-1. 
SOUTH DAKOTA-. Code Ann. (1939) c. 54.04. 
TENNESSEE------ Code Ann. (Michie, 1938) sec. 677o-1. 
UTAH----------- Rev. Stat. Ann. (Supp. 1939) sec. 95-3-1. 
VIRGINIA ________ Code Ann. (Michie's Supp. 1938) sec. 146.3 (i). 
WASHINGTON---- Rev. Stat. Ann. (Remington's Supp. 1938) sec. 5854-11. 
WEST VIRGINIA--. Code Ann. (Michie-Sublett, 1937) sec. 4678(1). 
WiscoNSIN _____ Rev. Stat. (1937) sec. 1.33.25. 
WYOMING------ Laws 1937, c. 58. 
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MILLER-TYDINGS AMENDMENT TO 
SHERMAN ANTITRUST ACT 

(1'6 Stat. !09, as amended by Public, No. 914, 75th Cong., 15 U. S. (J, A., 
sees. 1 to 7) 

SECTION 1. Trusts, etc., in restraint of trade illegal; penalty .. 
Every contract, combination in the form of trust or otherwise, or conspiracy, 

in restraint of trade or commerce among the several States, or with foreign 
nations, is hereby declared to be illegal: [Provided, That nothing herein con
tained shall render illegal, contracts or agreements prescribing minimum prices 
for the resale of a commodity which bears, or the label or container of which 
bears, the trade-mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with commodities of the 
same general class produced or distributed by others, when contracts or agree
ments of that description are lawful as applied to intrastate transactions, 
under any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia, in which such resale .. is to be made, 
or to which the commodity is to be transported for such resale, and the making 
of such contracts or agreements shall not be an unfair method of competition 
under section 5, as amended and supplemented, of the act entitled "An act to 
create a Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914: Pro'V'ided further, That the pre
ceding proviso shall not make lawful any contract or agreement, providing 

. for the establishment or maintenance of minimum resale prices on any com· 
modity herein involved, between manufacturers, or between producers, or be
tween wholesalers, or between brokers, or between factors, or between retailers, 
or between persons, firms, or corporations in competition with each other.] 
Every person who shall make any contract or engage in any combination 
or conspiracy [hereby declared to be illegal] shall be deemed guilty of a mis
demeanor, and on conviction thereof, shall be punished by fine not exceeding 
$5,000, or by imprisonment not exceeding 1 year, or by both said punishments, 
in the discretion of the comt. 

(The matter khoum in brackets wa.~ added by amendment.) 

STATE RESALE PRICE MAINTENANCE ACTS 
(For text of statutes, see it~fra) 

Btat11 Citation 

ALABAMA------- Laws 1939, H. B. 102. 
ARIZONA--------· Laws 1936, 1st Sp. Sess., c. 11. 
ARKANSAs ______ . Dig. Stat. (Pope, 1937) sec. 5606. 
CALU"ORNI.\ ____ . Gen. Laws (Deering, 1937) Act 8782, Laws 1937, c. 843. 
CoLOBADO----~--Stat. Ann. (Michie's Supp. 1938) c. 165, sec. 20 (1). 
CoNNECTICUT----Gen. Stat. (Supp. 1939) sec. 921e. 
FLoRIDA _________ Comp. Gen. Laws Ann. (Skillman, Supp. (1940) sec. 7100(14)) 
GEORGIA-------· Code Ann. (Park's Supp. 1938) tit. 106, sec. 401. 
IDAHO--------- Laws 1937, c. 240. 
IWNOIS--'------ Rev. Stat (Smith-Hurd) c. 121¥,a. 
INDIANA--------· Stat. Ann. (Burns) sec. 66-301. 
IowA---------- Code (1935) sec. 9884-gl. 
KANSAS--------· Gen. Stat. Ann. (Corrick's Supp. 1937) sec. 50-301. 
KENTUCKY---.:.- Stat. Ann. (Baldwin's Carroll Supp. 1939) sec. 4748i-1. 
LoUISIANA------ Gen. Stat Ann. (Dart, 1939) sec. 9809.1. 
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State C'Uation 

MAINE--------- Laws 1937, c. 204, Laws 1939, c. 83. 
MABYLAND------ Laws 1937, C. 239. 
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MAssACHUSE'lTS- Ann. Laws (Supp.1939) c. 93, sec.14A, Laws 1939, c. 231,313. 
MICHIGAN----· Stat. Ann. (Henderson's Supp.1938) sec. 19.321. 
MINNESOTA------ Stat. (Mason's Supp. 1938) sec. 3976-51. 
MISSISSIPPI----· Code Ann. (Supp. 1938) sec. 478.1 
MONTANA------- Laws 1937, c. 42. 
NEBRASKA-----· Comp. Stat. (Kyle's Supp. 1937) sec. 59-1101. 
NEVADA--------- Comp. Laws (Hillyer's Supp. 1938) sec. 1470.21. 
NEW HAMPsHmE. Laws 1937, c. 184. 
NEw JERSEY _____ Rev. Stat. (1937) sec. 56: 4-3, Laws 1938, c. 165. 
NEW lvlEnco ____ Stat. Ann. (Courtright's Supp. 1938) sec. 145-107. 
NEW YoRK------· Unconsol. Laws (McKinney) sec. 2201. 
NoRTH CAROLINA- Code Ann. (Michie, 1939) sec. 5126 (k). 
NoRTH DAKOTA-- Laws 1937, c. 126. 
OHIO----------- Code Ann. (Baldwin's Throckmorton, 1936) sec. 6402-2. 
OKLAHOMA----· Stat. Ann. (Supp. 1938) tit. 78, sec. 41. · 
OREGoN--------- Code Ann. (Supp. 1935) sec. 70-401, Laws 1937, c. 113. 
PENNSYLVANIA--- Stat. Ann. (Purdon's Supp.1938) tit. 73, sec. 7. 
RHODE IsLAND ___ Rev. Gen. Laws (1938) c. 393. 
SouTH CAROLINA. Code ( Supp. 1938) sec. 6044-1. 
SoUTH DAKOTA-- Code Ann. (1939) c. 54.04. 
TENNESSEE------ Code Ann. (Michie, 1938) Sec. 6770-1. 
UTAH----------- Rev. Stat. Ann. (Supp. 1939) sec. 95--3-1. 
VIRGINIA ________ Code Ann. (Michie's Supp. 1938) sec. 146.3 (i). 
WAsHINGTON---- Rev. Stat. Ann. (Remington's Supl). 1938) sec. 5854-11. 
WEST VIRGINIA .•. Code Ann. (Michie-Sublett, 1937) sec. 4678(1), 
WisCONSIN _____ Rev. Stat. (1937) sec. 133.25. 
WYOMING------ Laws 1937, c. 58. 
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II. STATUTES PROHIBITING SALES BELOW COST 

ASECOND price-control device which has found its way into 
State legislation is one which creates a minimum level for the 
computation of price. Whereas resale price maintenance 

statutes permit the creation of a rigid price, the essence of statutes 
prohibiting sales below cost is the creation of a floor price which is 
flexible according to the particular business affected. Again, while the 
resale price control acts permit vertical price regulation, the "loss 
limitation" statutes provide for the control of prices along horizon
tal lines.1 Further, the resale price maintenance acts are permissive 
statutes with civil remedies while the sales-below-cost prohibitions, 
criminal in nature, are mandatory laws which create a relationship 
between the State and the merchant. The history of this type of 
legislation shows that, until recently, it has always been second to 
resale price maintenance laws in the favor of trade and commercial 
groups. 

While the terms "loss limitation'' and "loss leader" are of com
paratively recent origin in our economic-legal terminology, legisla
tion establishing minimum levels of prices was first enacted many 
years ago as an integral part of State antitrust laws. In the early 
part of this century, some antitrust laws contained provisions 
which were wide in scope and encompassed the purpose of recent 
minimum floor-price laws. Several States enacted legislation which 
prohibited the sale of commodities at less than the fair market 
value, or the doing of any act for the purpose and with the intention 
of driving a competitor out of business or restraining competition.2 

Others, like South Carolina, enacted provisions prohibiting the sale 
of commodities at less than the cost of manufacture or less than the 
cost in the open market, for the purpose of injuring competitors or 

1 Vertical price control refers to price restrictions applicable to different planes 
of the marketing process, such as a restriction imposed by manufacturers on 
retailers. Horizontal price control refers to price restrictions applicable to 
sellers on the same plane, for example, a price agreement between manufacturers 
or between retailers. · 

2 Ala. Code (1907), sec. 7581, Code Ann. (Michie, 1928), sec. 5214; Idaho L. 
1911, c. 215, sec. 4, Code Ann. (1932), sec. 47-104: Iowa L. 1909, c. 225, sec. 1, 
Code (1939), sec. 9915 (4); Neb. L. 1905, p. 638, Comp. Stat. (1929), sec. 
59-806; N. C. L. 1913, c. 41, sec. 5 (c), Code Ann. (Michie, 1939), sec. 2563 ( 3), 
(4); Tex. Acts 1907, p. 457, Stat. (Vernon, 1936) Pen. Code, art. 1638. The 
Alabama provision appears in the Code of 1907 without any parenthetical 
number to a prior code citation or marginal reference to a date of enactment. 
The preface to this Code states: "The absence of any marginal reference and 
any parenthetical number indicates that such section was written by the [Code] 
Commissioner and adopted by the Legislature as a part of the code." 
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suppressing competition.8 These laws were the first to establish 
''cost" as the minimum base in computing price. However, there 
was no attempt to define "cost" and the statutes, being merely 
indicative of an extension of the general antitrust policy, laid down 
a broad prohibition. 

After the hue and cry of the "trust-busting" period in the first 
decade of the century had ended, State legislation of this type came 
to an abrupt halt Not until the advent of loss leaders was attention 
again focused on this problem. It became the practice of numerous 
merchants to advertise and sell leading brands of commodities at prices 
which were either much less than their market price or were below 
cost for the purpose of attracting customers to their places of business. 
This leader and loss leader practice has been the subject of much 
investigation and discussion. 

California seems to have been the State chosen by interested trade 
groups as the testing ground. Having enacted a resale price main
tenance statute in 1931, this State two years later passed a detailed 
statute prohibiting sales below cosU Here, for the first time, cost was 
defined and included invoice or replacement cost plus the cost of doing 
business. The statute then stated the various items which were to be 
included in computing cost of doing business. The major difficulty 
confronting the group favoring minimum floor price laws as opposed 
to resale price maintenance statutes was the formulation of a definition 
of cost which would adequately serve all types of business. The enact
ment of the California statute with its itemized definition of cost fore
shadowed a conflict of opinion in this group which was to become 
apparent five years later. 

With the advent of the National Recovery Administration and the 
adoption of various codes, the proponents of loss limitation provisions 
came to grips with those favoring resale price maintenance.· The 
adoption of loss limitation provisions in the codes 5 stimulated 
the advocates of resale price maintenance to turn to State legislation 
as the answer to their problem. The loss limitation provisions of 
the various codes contained no detailed definition of cost as found 

'Ark. L. 1005, p, 1, Dig. Stat. (Pope, 1937), sec. 9413; 1\Iiss. L. 1908, c. 119, sec. 1 
(m), Code (Hemingway, 1917), sec. 3283; S. C. L. 1!102, c. 26, sec. 19, Code 
(1932), sec. 6634; Tenn. L. 1907, c. 36 and 360, Code Ann. (Michie, 1938), sec. 
58S9. The Mississippi provision was impliedly repealed by L. 1926, c. 182, sec. 2, 
when subdivision (m) omitted reference to the cost of production. In the 1930 
Code, subdivision (m) appears as subdivision (d) of section 3437. 

• L. 1933, p, 1280, Gen. Laws (Deering, 1937), Act 8781. 
'Most of the codes contained prohibitions against sales below cost. See liar

in~,. Retail P~ce Cutting. and Its Control by Manutaeturers (1935), p. 212; Nelson, 
Mmunum Pnce Regulatron Under Codes of Fair Competition NRA Division of 
Review, Work Materials No. 56, p, 102 (1936). ' 

210235°-40-vol. 2-4 
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in the California statute. The usual provision stated that any sales 
below invoice cost plus a stated mark-up was an unfair practice and a 
violation of the code.6 In some codes, the manufacturer's list price, 
being the basic unit price in several industries, was adopted as the ~ 
minimum level.T Having once tasted victory, the invalidation of the 
NRA by the Supreme Court only served to reinforce the determina
tion of the loss limitation group to secure widespread adoption of this 
type of legislation in the several States. Connecticut and Louisiana 
enacted Retail Drug Control Acts which closely followed the Retail 
Drug Code of the National Recovery Administration and prohibited 
sales of drugs and cosmetics at retail at prices less than the manu
facturer's list price per dozen.8 At this time, the divergent forces 
within this group became apparent. The National Food and Grocery 
Conference Committee drafted a model statute which was called the 
Unfair Sales Act. This statute provided for a 6-percent mark-up 
to be added to the invoice or replacement cost. Against this, inter
ested forces succeeded in having enacted in California the Unfair 
Practices Act which combined antidiscrimination provisions with 
a. prohibition of sales below cost.9 The California statute was 
merely a reenactment of a former antidiscrimination law and the 
1933 sales-below-cost stat~te in one act. Thus, as in the case of the 
Resale Price Control Acts, State legislatures were deluged with mini
mum floor price bills of two types. By September 1939, 24 States had 
enacted legislation which, except for two States, was similar to one 
or the other of these models.10 Ten State statutes follow the model 
statute of the National Food and Grocery Conference Committee,11 

nine statutes are based on the California Act,12 .three statutes include 
the mark-up provisions of one model with many provisions from the 
other,13 and two statutes, entitled Fair Sales Acts, differ from both 
of these models.14 The campaign is continuing with unabated vigor. 

'E. g. Retail Food & Grocery Code (6-percent mark-up), Retail Trade Code 
(10-percent mark-up), Retail Booksellers' Code (10-percent mark-up). 

1 E. g. Retail Drug Code. 
8 Conn. Gen. Stat. (Supp. 1935), c. 135a; La. Gen. Stat. Ann. (Dart, 1939), 

sec. 3316 (1)-(6). . 
'See footnote 4, supra. See also Cupp, The Unfair Practices Act (1936), 10 

So. Calif. L. Rev. 18. 
10 Nebraska enacted a statute similar to the California model but repealed 

it in 1939 after it had been declared unconstitutional in State v. Ruback, 135 
Neb. 335, 281 N. W. 607 (1008). Oklahoma has enacted a general prohibition 
against the sale of advertising space below cost. (Stat. Ann. (1936) tit. 79, 
sec. 6.) The predatory price-eutting statutes in the antitrust laws are not 
included in this total. 

11 Arizona, Connecticut, Idaho, Maine, Maryland, Massachusetts, Rhode 
Island, Tennessee, Virginia, and Wisconsin. 

11 Arkansas, California, Colorado, Kentucky, Michigan, Montana, Oregon, 
Washington, and Wyoming. The Michigan statute is applicable only to bakery 
and petroleum products. 

11 Utah, Minnesota, and West Virginia. 
u New Jersey and Pennsylvania. 
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Recently the trade groups sponsoring this legislation received a 
serious set-back when the .Governors of Nebraska and New York 
vetoed Unfair Sales Acts. 

The efficacy of this legislation is still a matter of debate and its 
place in our national economy is not unchallenged. The various 
statutes have been attacked on constitutional grounds and several 
have fallen by the wayside. Much criticism has been levelled at 

. these laws on economic grounds, especially upon the contention that 
they require the introduction of cost accounting with all its complex
ities into the smallest business. No well-founded appraisal of the 
benefits or detriments of these laws is yet available. 

WHILE the Unfair Sales Act drafted by the National Food and Gro
cery Conference Committee is a comparatively short statute, the laws 
prohibiting sales below cost patterned after the California act are 
usually found with antidiscrimination provisions in an Unfair Prac
tices Act.16 The major dissimilarities between the two models are 
reflected in the different methods of establishing a cost base. 

The California model includes a provision for a minimum produc
tion as well as distributing cost and the statute is therefore made 
applicable to anyone doing business in the State.16 The Unfair Sales 
Act, on the other hand, covers only wholesalers and retailers.U 
While the statute of Minnesota is applicable to wholesalers and re
tailers, the act provides that creameries, canneries, and other proc
essors of agricultural products are defined to be manufacturers or 
producers and are not to be included within the meaning of the term 
"wholesaler." 18 All sales-below-cost statutes except that of Michi
gan are applicable to all commodities 19 and the statutes based on the 
California model specifically include "service or output of service 
trades." 20 

•• See Oppenheim, Recent Price ControZ Laws (1939). The 24 sales-below-cost 
statutes can roughly be divided into 4 classes. In the following analysis of 
statutory provisions the statutes of Arkansas, Colorado, Kentucky, Michigan 
Montana, Oregon, Washington, and Wyoming are termed California-modei 
statutes. 'l'he Unfair Sales Acts include the laws of Arizona, Connecticut, 
Idaho, Maine, Maryland, Massachusetts, Rhode Island, Tennessee, Virginia, and 
Wisconsin. New Jersey and Pennsylvania have Fair Sales Acts, whereas the 
statutes of Minnesota, Utah, and West Virginia combine features of the twe 
mnjor model acts. 

"The Utah statute Is similarly broad in scope. 
"'l'he laws of Minnesota, New Jersey, Pennsylvania, and West Virginia con

tnln a similar limitation. 
"The Virginia act is not applicable to fertilizer companies. The statutes of 

Colorado, Montana, Oregon, and Utah provide that the payment of patronage 
refunds by cooperatives is not a violation of the act. 

,. The Michigan statute is applicable only to bakery and petroleum products. 
10 Wyoming does not follow the California statute in this respect. · 
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.Mindful of the decision of the Supreme Court in Fairmont Cream
ery Co. v. State of .Minnesota/1 most of the statutes require as an 
element of violation ·the intent or effect of injuring competition. , 
Thirteen statutes require the intent to injure competitors or destroy ' 
competition 22 and seven acts make necessary the intent or effe.ct of 
unfairly diverting trade from or otherwise injuring a competitor.23 

The statute of Oregon makes unlawful a sale below cost where the 
effect is to prevent, hinder, or injure competition or competitors. The· 
Fair Sales Acts of New Jersey and Pennsylvania have an absolute 
prohibition of sales below cost, regardless of intent or effect. While 
based on the model. Unfair Sales Act, the statute of Idaho omits the 
clause which requires intent or effect of diverting trade or otherwise 
injuring a competitor and, as enacted, contains an absolute prohibi
tion against selling below cost. 

In defining cost the California statute includes in detail many of 
the items which enter into its composition and, on its face, seems to 
reqtiire the introduction of a cost accounting system in all types of 
business. Production cost is defined as the cost of raw materials, 
labor, and all overhead expenses.24 Distribution cost is defined as 
invoice or replacement cost, whichever is lower, plus the cost of 
doing business,25 and the last item is so stated to be all costs of doing 
business, including without limitation: Labor, rent, interest on bor
rowed capital, depreciation, selling cost, maintenance of equipment, 
delivery costs, credit losses, all types of licenses, taxes, insurance, and 
advertising.26 

The Unfair Sales Act attempts to meet the problem of cost accounting 
by establishing a percentage mark-up as presumptively equal to 
the cost of doing business. Cost to the retailer is defined as in
voice or replacement cost, within 30 days of the date of sale, which
ever is lower, minus trade discounts except customary discounts for 
cash, plus freight charges, cartage (which is presumed to amount to 
%, percent), and the cost of doing business which in the absence of proof 

21 27 4 U. S 1, 47 Sup. Ct. 506, 71 L. Ed .. 893 ( 1927). 
12 Arkansas, California, Colorado, Connecticut, Kentucky, Maine, Massachu

setts, Michigan, Montana, Rhode Island, Washington, West Virginia, and 
Wyoming. 

23 Arizona, Maryland, Minnesota, Tennessee, Utah, Virginia, and Wisconsin. 
24 Utah includes this definition. 
26 Oregon omits the alternative of invoice cost and limits replacement cost to 

that within 10 days prior to the date of sale. Michigan defines distribution cost 
as "cost to the distributor or vendor plus necessary overhead," necessary over
head not being defined. 
~"'Washington omits "interest on borrowed capital" from this list. Oregon 

adds "building and fixtures, light, beat, water, and power'' to the other items. 
In food commerce the Oregon statute provides that cost to a wholesaler shall 
be the price paid, while cost to a retailer shall be replacement cost plus either 
a mark-up of 6 percent or the average monthly cost of doing business during 
the past year to include without limitation the items listed above. 
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to the contrary, is presumed to be 6 percent-of the total cost.27 The 
statutes of Arizona and West Virginia vary in requiring a mark-up of 

! 12 percent and 7 pe.rcent respectively.28 Cost to the wholesaler is simi
lar to the above definition but does not include the cost of doing 
business.29 However, eight statutes include a two percent mark~up to 
cover the cost of doing business.30 

The statute of Minnesota follows ·the Retail Drug Code in basing 
· cost on the manufacturer's list price. Cost is defined as invoice or 
replacement cost plus cost of doing business, but the act provides that 
the manufacturer's list price plus the cost. of doing business shall be 
prima facie evidence of cost. Cost of doing business is defined as all 
current costs of doing business which must include the items listed in 
the California statute, omitting interest on borrowed capital and credit 
losses.31 Additional provisions of the statute make a retail sale at less 
than 10 percent above list price or invoice or replacement cost a prima 
facie sale below cost 32 and a retail sale at 15 percent or .more above list 
price or invoice or replacement cost a sale in full compliance with the 
act. Any sale by a wholesaler at less than two percent above list price 
or invoice or replacement cost is prima facie evidence of a sale below 
cost. 

The Fair Sales Acts of New Jersey and Pennsylvania differ radi
cally from all other statutes in their computation of cost. New 
,Jersey defines cost to retailers as replacement cost within 30 days 
prior to the date of sale minus customary trade discounts exclusive 
of discounts for cash. Cost to wholesalers is similar but provides for 

~~'The statute of Idaho allows a time limit of 60 days while that of Maryland 
has no time limitation. Utah follows this definition of cost to the retailer. The 
Tennessee definition is invoice cost witllin 60 days or replacement cost plus the 
minimum cost of distribution to the most efficient retailer which, in the absence 
of ]!roof to the contrary, is presumed to amount to a mark-up of 6 percent. 

West Virginia does not expressly include the item of cartage in defining cost to 
the retailer. 

• The statutes of Arizona, Maryland, and Utah follow the National Food and 
Grocery Conference Committee model act in this respect. Maryland, however, 
does not include the time limitation on invoice or replacement cost. Tennessee 
includes only invoice cost within 60 days or replacement cost. 

80 
Connecticut, Idaho, Maine, Massachusetts, Rhode Island, Virginia, West 

Virginia, and Wisconsin. The statute of West Virginia is similar but does not 
e:xwc>ssly include the item of cartage. 

1 
The 1939 amendment to the Minnesota statute includes the following provi

sion: "The 'cost of doing business' including without limitation the aforesaid items 
of expense, incurred in the conduct of such business during the calendar year or 
the 1:.! months immediately preceding any alleged violation of this act, or in the 
event that any retailer or wholesaler shall have been engaged in business within 
the State for a shorter period of time, then such cost for such period of time 
immediately preceding any alleged violation of this act shall be prima facie 
evidence of 'cost' as herein defined." Because of the obvious inconsistency between 
this provision and the definition of cost, it would appear that the term "cost" 
was intended to be "cost of doing business." 

.. Proof of injurious intent or effect is still necessary to constitute a violation 
of the statute. 
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replacement cost within 60 days and a mark-up of two percent for 
delivery charges is added .. Pennsylvania similarly defines cost to. 
retailers, but includes as an alternative the total consideration of; 
the merchandise. Cost. to wholesalers is ·similar to the New J er~y 
definition but does not include a mark·up. 

All statutes provide that exceptional sales not justified by existing 
market conditions or outside the usual channels of trade cannot be 
used as a basis for computing cost. New Jersey and Pennsylvania 
are the only statutes which do not prohibit the giving away of any. 
nr.ticle or provide that in combination sales, the selling price shan· 
include the cost of each item as set forth in the statute. · 

To ascertain cost in a practicable manner, the California-model 
statute provides that cost surveys conducted by an industry of which 
the defendant is a member, shall be admissible as evidence in proving 
cost.33 Some statutes go further in providing that proof of the 
average overall cost of doing business plus invoice or replacement 
cost shall be prima facie evidence of cost.34 The Utah statute makes 
such cost surveys prima· facie proof of cost . 
. ·To combat the difficulty of proving unlawful intent, many statutes 
provide that proof of a sale below cost shall be prima facie evidence of 
violation.36 Three States provide that proof of a sale below cost shall 
be prima facie evidence of intent to injure competition 36 while others 
require proof of sale below cost plus proof of injurious effect before 
such presumption shall arise.37 

Closing out or liquidation sales, sales of damaged or deteriorated 
goods, and judicial sales are exempted from the operation of all the 
statutes. Most States also except sales of perishable goods 38 while 
the California-model statutes do not apply to sales of seasonal goods. 39 

All Unfair Sales Acts exempt sales to government departments or 
agencies, sales to charitable or relief institutions,40 and clearance 
sales,41 while several also except isolated transactions not in the usual 
course of business.42 The Virginia statute is not applicable to sales 
by a wholesaler to. a wholesaler or a retailer to a retailer for accom-

aa Miimesota repealed this provision in 1939. 
34 California and Washington. 
16 .Arizona, Ida.Qo, Maryland, Tennessee, Virginia, West Virginia, and Wisconsin. 
38 Connecti~ut, Massachusetts, and Rhode Island. 
31 California and Washington. These two States further provide that in an 

action for violation· of the statute, proof that the person complained against 
is including labor at less than the prevailing wage scale shall be admissible 
to ;rove unlawful intent. 

lUichigan, New Jersey, and Pennsylvania do not include this provision. 
38 1\Iichigan does not follow the California statute in this respect. 
to West Virginia includes these exceptions. 
u Connecticut excepts closing out sales for the purpose of discontinuing dealing 

in any commodity and is therefore included in this list. . 
c Connecticut, Maine, Massachusetts, Tennessee, and Rhode Island. Maryland 

provides that the statute shall not apply to sales outside tbe usual ehannels · 
of trade. 
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modation purposes a.nd to sdes by a fiduciary or trustee in a deed of 
trust or deed of assignment for benefit of creditors. 

Most statutes pern:llt the lowering of prices in order to meet coni
petition.48 The California-model statutes permit the meeting of 
legal prices 44 but several of the Unfair Sales Acts permit the fixing 
of prices to meet all competition.*5 -some statutes allow the meeting 
of legal 46 or lawful 47 competition and Minnesota permits the meet
ing of local prices. 

The procedural and remedial provisions of the California-model 
statutes are more extensive than those of the Unfair Sales· Acts. The 
former provide that contracts in violation of the statute are void 48 

and that a corporation contravening the provisions of .the law shall 
suffer revocation of its charter.49 Trade associations are permitted 
to sue for injunctive relief under these statutes.50 

Most of the statutes provide for fine or imprisonment 51 and in
junctive relief for violation 52 and nine States permit the recovery 
of treble damages.13 

While some of the laws include additional minor provisions, the 
substance of the various sales-below-cost statutes has been given 
above. Many of the statutes are still being amended. It is not 
improbable that after the ·various individual provisions have been 
tested both by the courts and by enforcing agencies, the dissimilarities 
among these laws will be minimized. 

ATTENTION has been so concentrated upon issues concerning the 
constitutionality of statutes prohibiting sales below cost that the-re 
hns been little, if any, actual enforcement. This condition will pre
~umably exist for some time since this issue is far from solution. 

The ever-growing scope of the police power of the State is in
voked in support of these laws. Under its police power a State 

,. Connecticut, Idaho, and Rhode Island do not include such a provision. 
"Michigan omits the word ''legal." Tennessee, New Jersey, Pennsylvania 

Utah, and West Virginia are similar to the California statute in this respect. ' 
"Arizona, Maryland, Massachusetts, and Wisconsin. Michigan bas a similar 

provision. 
"'Maine. 
"Virginia . 
.. .Michigan does not include this provision. The statutes of Utah and West 

Virginia do. 
"California, Oregon, and Washington do not so provide. A similar clause in 

the California statute was repealed in 1937. West Virginia includes this penal 
provision. 

'"Oregon and Washington omit this provision. 
• Connecticut does not so provide. 
• The New Jersey statute provides that nothing in the act shall prevent the 

granting of injunctive reliPf. 
11 Arkan~as, Colorado, Kentucky, 1\Iaine, Michigan, Montana Oregon Utah 

and West Virginia. ' • ' 
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may enact legislation for the protection of the health, morals, and 
welfare of its citizens subject to the restrictions imposed by the ; 
due process and equal protection clauses of the Fourteenth amend
ment to the Federal Constitution and to similar provisions in the 
several State constitutions, viz: ( 1) Any statute so enacted must be 
reasonably related and adapted to the attainment of a proper police 
end and (2) must not be unreasonable, arbitrary, or capricious in 
its terms. 54 

To date, 10 statutes prohibiting sales below cost have been chal
lenged on this constitutional issue, 6 unsuccessfully and 4 success
fully.55 It has generally been held that loss limitation statutes are 
within the police power of the State for the protection of the public 
welfare. 56 

Under the doctrine laid down in Fairmont Oreamery Oo. v. State 
of Llfinnesota 57 unlawful intent to injure competition is a necessary 
element in the. statute to effect compliance with the first limitation 
of the due process clause stated above. At common law, price cutting 
in itself was not actionable 58 and was not deemed to be injurious to 
the public. The constitutional problem on this point is posed, in 
the words of Mr. Justice 'McReynolds: "May the State in order to 
prevent some strong buyers of cream from doing things which may 
tend to monopoly, inhibit plaintiff in error from carrying on its 
business in the usual way theretofore regarded as both moral and 
beneficial to the public and not shown now to be accompanied by 
evil results as ordinary incidents." 59 

This question was answered in the negative, and in holding the 
statute in question unconstitutional, the Court said: "We think the 

110 Nebbia v. New York, 291, U.S. 502, 54 Sup. Ct. 505, 78 L. Ed. 940 (1934). 
'"Statutes held UNCONSTITUTIONAL: Maryland: L011ghran Co.,· Inc. v. Lord Balti

more Candy Co., Inc., 8 U. S. Law Week, 629 (April 4, 1940). Minnesota: Great 
Atlantic & Pacific 'I'ea Co. v. Ervin, 23 Fed. Supp. 70 (1938). Nebraska: State v. 
Ruba<"k, 135 Neb. 335,281 N. W. 607 (1938). 'l'he Nebraska statute was repealed 
in 1939. New Jersey: State em. rel. Lief v. Pnrkard-Bamberger & Co., Inc., 123 
N. J. L. 180, 8 Atl. (2d) 291 (1939). Pennsylvania: Commonwealth v. Zasloff, 
137 Pa. Super. 96, 8 At!. (2d) 801 (1939) ; Oormnorvwealth v. Rodin, 34 D. & C. 
270 (Quarter Sessions, 1938) . 

Statutes held coNsTITUTIONAL: Arizona: Hammond v. Bayless Markets, Inc., 
(Super. Ct. 1937) P-H, 40489. This statute was repealed by the enactment in 1939 
of an Unfair Sales Act. California: Wholesale Toba.cco Dealers Bureau of So. 
Cal. v. Nati.onal Candy and Tobacco Co., 11 Cal. (2d) 634, 82 Pac. (2d) 3 (1938). 
Colorado: Jonke v. Save· A-Nickel Stores, (Dist. Ct. 1937) P-H, 40376. Montana: 
Assodated Merchants of Montana v. Ormesher, 107 Mont. 530, 86 Pac. (2d) 1031 
(1939). Tennessee: Rust v. Griggs, 172 Tenn. 565, 113 S. W. (2d) 733 (1938). 
Wyoming: State v. Langley, 53 Wyo. 332, 84 Pac, ( 2d) 767 ( 1938). 

See Oler, Statutory Inhibition Against Sales Below Cost (1939, 43 Dick. L. 
Rev.ll2; Note (1938) 32 Ill. L. Rev. 816; 118 A. L. R. 506. 

'"State v. Langley, supra; Great Atlantic & Pacific Tea Co. v. Ervin, supra; 
Rust v. Griggs, sJtpra. 

"'274 U. S. 1, 47 Sup. Ct. 506, 71 L. Ed. 893 (1927). The statute in that case 
probibited locality discrimination regardless of intent or effect. 

.. Katz. v. Kapper 7 Cal. App. (2d) 1, 44 Pac. (2d) 1060 (1935). 
'"Fairmo11t Creamery Co. v. State of Minnesota, supra. 
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inhibition of the statute has no reasonable relation to the anticipated 
evil-high bidding by some with purpose to monopolize or destroy 
competition." 60 

· 

The omission of this requirement of unlawful intent has caused the 
Fair Sales Acts of New Jersey and Pennsylvania to be declared 
unconstitutionaL61 While the opinion in the Fairmont Creamery 
case implies that the requisite element of effect of injuring competi
tion would be sufficient to sustain such a statute, the Nebraska Unfair 
Practices Act containing such a provision was invalidated, the State 
supreme court holding that the statute did not sufficiently distinguish 
between lawful and unlawful conduct before the commission of any 
act.62 However, seven statutes prohibiting sales below cost with 
intent to injure competition have been sustained under tllis principle.63 

As previously stated, the doctrine of the police power of the State 
is an expanding one. The Fairmont Creamery opinion refers to acts 
"not shown now to be accompanied by evil results as ordinary inci
dent." It appears likely, therefore, that as various priee-cutting 
practices are shown to be regarded as harmful per se to the general 
welfare, the first limitation of the due-process clause will not require 
this element of unlawful intent, the prohibition itself being directly 
related to the protection of the general welfare of the people. 

The second limitation imposed on any statute enacted under the 
police power of the State is that its terms shall not be unreasonable, 
arbitrary, or capricious. Because of the difficulty of defining cost, it 
is not surprising that this should prove the major obstacle to loss 
limitation statutes. The statutes following the California act define 
cost as invoice or replacement cost plus the cost of doing business. 
Several courts have stated that the legislature meant, by cost, what 
"business men generally mean-the approximate cost arrived at·by a 
reasonable rule" and that this interpretation renders the statute 
sufficie1.1tly definite to be sustained.64 The cost of doing business is 
defined as all costs of doing business to include without limitation 
certain items specifically mentioned 65 and it has been held that this 
means that the cost of each article shall include not only the initial 
cost but also its proportionate share of the burden of carrying on the 
business through which it is sold.66 

The statutes based on the model law of the National Food and 
Grocery Conference Committee define cost as invoice or replacement 

.., Ibid. (footnote 59) . 

.,_ See cases cited, footnote 55, supra. 
"State v. Ruback, supra. 
"' See cases cited, footnote 55, supra. The Minnesota statute was also upheld 

9n this ground. 
:&tate v. La~gley, supra; Associated Merchants ot Montana v. Ormesher, supra. 

I 
Ree p. xxvt, supra. 

• People v. Kahn, 1~ Cal. App. (2d) 758, 60 Pac. (2d) fifl6 (19:~(l); Btaie v. Lat~g·· 
:lev, supra. Contra, Bat::er v. Caler, 74 Pac. (2d) 83[) (Dist Ct. App. 1937). 
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cost plus the minimum cost of distribution by the most efficient 
retailer which, in the absence of contrary proof is presumed to 
amount to a mark-up of 6 percent.67 This definition has been held 
valid, the court stating that the minimum cost of distribution can be 
ascertained from trade journals and trade surveys and that the 
presumption of a 6 percent mark-up is merely a rule of evidence, 
clearly within the power of the legislature to prescribe.68 The first 
Unfair Trade Practices Act of Minnesota was held unconstitutional 
as contrary to the second limitation imposed by the Fourteenth 
amendment.69 The statute, since amended to meet the objections 
raised,70 defined cost as the manufacturer's list price less discounts 
plus the cost of doing business, or if no list price has been published, 
invoice or replacement cost plus the cost of doing business. It was 
held that the first definition was invalid as the list price may not be 
the actual cost and, when made conclusive of cost, was arbitrary. 
The statute then defined cost of doing business as the average of all 
costs of doing business during the preceding calendar year. This was 
also held invalid, the court stating that no effect was given to cur
rent selling cost which might be lower and since the definition was 
conclusive, it was unreasonable. 

The Unfair Practices Act provides that trade cost surveys shall 
be admissible as evidence to prove cost. This provision has been 
upheld 11 but the provision in the Minnesota statute making such 
surveys presumptive proof of cost was declared invalid, the court 
stating that the provision was indefinite and vague.u Several stat
utes include other evidentiary presumptions. The original Minnesota 
act provided that any sale at less than 10 percent above l'ist price 
or invoice or replacement cost is a prima facie violation of the 
statute. This was held unconstitutional, the court stating that while 
there was a reasonable inference that such a sale was below cost, it 
furnished no basis for a presumption of the necessary unlawful 
intent. Another presumption found in many Unfair Practices Acts 
is one which infers the unlaw:ful intent of an agent from proof of 
the unlawful intent of his principal in a prosecution of the agent for 
violation of the statute. This provision has been held violative of 
the due process clause, it not being within the province of a legislature 
to declare an individual guilty or presumptively guilty of a crime.78 

., For text of these statutes, see infra. 
18 Rust v. Griggs, 172 Tenn. 565,113 S. w. (2d) 733 (1938). 
• Great Atlantic d Pacific 'l'ea Co. v. Ervin, 81lpra. · 
"A reading of the present statute, infra at p. 149, shows that the amendments 

cover each objection and suggestion made by the court, frequently in identical 
,language. 

n As.~ociated Merchants of Mot1tana v. Ormeslwr, supra. 
n Great Atlantic d Pacific Tea Co. v. Ervin, supra. 
'~~Ibid. 
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These rulings constitute the bulk of the judicial construction of 
statutes prohibiting sales below cost. While several opinions by 
attorneys general have been rendered there has been little, if any~ 
application of the statutes to actual fads. Whether the several pro-· 
visions of the acts are susceptible of practical enforcement has been 
questioned. Recently the Governor of New York in vetoing a recent 
Unfair Sales Act rested his action upon this doubt. 

RECENT STATUTES PROHIBITING SALES BELOW COST * 

(For text of statutes, see infra) 

State Citation 
ARIZONA--------· Laws 1939, c. 39. 
ARKANSAS------· Dig. Stat. (Pope, 1937) sec. 14313. 
CALIFORNIA-----· Gen. Laws (Deering, 1937) Act 8781, Laws 1939, c. ·175. 
CoLORADO------- Stat Ann. (Michie's Supp. 1938) c. 48, sec. 302. 
CoNNECTICUT---- Gen. Stat. ( Supp. 1939) sec. 922e· 
IDAHO----------· Laws 1939, c. 209. 
KENTUCKY------ Stat. Ann. (Carroll, 1936) sec. 4748 h (1). 
MAINE---------- Laws 1939, c. 240. 
11-IARYLAND-----. Laws 1939, c. 248. 
MASSACHUSETTS_ Ann. Laws (Supp. 1938) c. 93, sec. 14E. Laws 1939, c. 189. 
MICHIGAN------· Stat. Ann. (Henderson Supp.1939) sec. 28.78 (1). 
MINNESOTA-----· Stat. (Mason's Supp. 1938) sec. 3976-40, Laws 1939, c. 403. 
MoNTANA------- Laws 1937, c. 80, Laws 1939, c. 50. 
NEw JERSEY---- Rev. Stat. (Supp. 1938) sec. 56:4-7. 
0B.EGON--------- Laws 1937, c. 215, Laws 1939, c. 495. 
PENNSYLVANIA--. Stat. Ann. (Purdon's Supp. 1938) tit. 73, sec. 201. 
RHODE IsLAND-- Laws 1939, c. 671. 
TENNESSEE..----- Code Ann. (Michie, 1938) .sec. 6770 (6). 
UTAH---------· Rev. Stat. (Supp. 1939) tit. 94A, c. 2, Laws 1939, c. 28, 29. 
VIBOINIA-------· Code Ann. (Michie's Supp. 1938) sec. 1463 (1). 
WAsHINGTON---· Laws 1939, c. 221. 
WEST VIBOINIA .. Laws 1939, C. 151. 
WISCONSIN------ Laws 1939, C. 56. 
WYoMING------~ Laws 1937, c. 73. 

*This table does not include statutory prohibitions against selling below cost 
which are contained in the antitrust Jaws, nor similar prohibitions contained in 
the liquor laws of California and New Mexico nor the Retail Drug Control Acts 
of Connecticut and Louisiana. 

Ill. ANTIDISCRIMINATION LEGISLATION 

Antidiscrimination legislation had its inception in several local 
price-cutting laws enacted in the last part of the nineteenth century. 
These laws were directed against the practices of railroads and grain 
warehouses in granting discriminatory prices or rebates to favored 
customers.1 In 1913, California enacted its Unfair Competition 

1 Oppenheim, S. 0., Recent Prioe Control Lawa (1939), p. 105. 
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Act.2 This law resulted from public antagonism toward the monopo
listic and discriminatory practices of large oil companies and public 
utilities.3 Other antilocality discrimination laws appeared for simi
lar reasons and, prior to 1916, 23 States prohibited local price cutting 
in some form. 4 In 1931, California strengthened its legislation by 
adopting the Antidiscrimination Act. • This legislation was largely 
a reenactment of the Un:fair Competition Act with increased penalties. 
It is interesting to note that it was regarded as an antichain measure 
sponsored by associations of independent dealers as a blow to chain 
stores.6 The Cali:fornia law was amended in 1933 7 and again in 
1935 8 when it became the Unfair Practices Act, incorporating the 
prohibition of locality discrimination :from the 1913 Un:fair Competi
tion Act. Amendments were made again in 1937 9 but the local price 
discrimination provision remained, although it permitted variations 
in prices to customers in different :functional classifications and varia
tions in cost arising from differences in grade, quality or quantity as 
related to cost of manufacture, sale, and delivery. 

With the advent of the California Un:fair Practices Act in 1935, anti
discrimination legislation spread rapidly. Today 37 States have 
antidiscrimination legislation in some :form, either general or special, 
or both. Statures general in nature are applicable to commodities in 
general use, while special antidiscrimination statutes are applicable 
to the sale and purchase of specific commodities exclusive of public 
utility services. 

Some of these laws are separate and distinct antidiscrimination acts. 
Some are included in Unfair Practice Acts and others are parts of 
antitrust legislation. 

Antidiscrimination statutes of a general nature prohibit the selling 
of commodities at a lower price or the buying of commodities at a 
higher price in one section, community or city of the state than is 
charged or paid for the same commodities in another section, com
munity or city within the State. The conception of unfair discrimina
tion in prices is embodied by such prohibitions in all statutes purport
ing «? eliminate price differentials which are not commensurate with 
fair competitive prices. There are slight variations in the prohibi
tion in one or two States. Idaho condemns discrimination between 

1 Calif. L. 1913, p. 508. 
'Grether, E. T., Price Control Under Fa-ir Trade Legi.'llation (1939), p. 67. 
'Davies, I. E., Tr11st La.t£'8 and Unfair Competition (1916), p. 18711. 
• California L. 1931, c. 617. · 
"Grether, E. T., Price OontroZ Under Fair T,rade Legislation (1939), p. 68 Cf. 

Robinson-Patman Antidiscrimination Ad, Public No. 002, 74th Cong., 15 U. S. 
C. A., sees. 13 to 13b. 

' California L. 1933, pp. 793, 1280. 
8 California L. 1935, p. 1546. 
0 California Gen. Laws (Deering, 1007) Act. 8781. 
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sections, communities, cities or portions thereof and "between different 
locations in such sections, communities, cities or portions ther.eof" 10 

in what is apparently an attempt to avert any possible infractions of 
the law. The Wyoming statute prohibits such discrimination not 
only within divisions of the State, but makes it unlawful to charge 
a higher rate within the State for any commodity or manufacture pro- , 
duced therein than is charged for such commodity or manufacture 
when it is sold in any other State.11 

The emphasis is usually against discrimination the effect of which 
is substantially to lessen, destroy, or prevent competition or which 
tends to create a monopoly. South Carolina has a rather broad pro
hibition which includes any plan, scheme, device, or agreement which 
would take away or affect to an appreciable extent the business of a 
competitor and thus make it unreasonable financially for the competi
tor to compete with or meet the prices of the seller.12 Not all States 
specifically require the element of intent as a prerequisite to violation 
of the statute. Idaho, Mississippi, Oregon, and Utah forbid dis
crimination, the "effect" of which is to injure or destroy competitionP 
The Mississippi law clearly states that if a discriminatory practice 
accomplishes results to a degree inimical to the public welfare it is 
unlawful regardless of the intent. 

Provisions which forbid discrimination against a regularly estab
lished dealer or against any person intending in good faith to become 
a regularly established dealer, are common. However, allowances 
are made for the meeting in good faith of competition and for bona 
fide selection of customers. In addition, specific authorization is 
frequently given for a functional classification of customers such as 
brokers, jobbers, wholesalers or retailers, as well as for the allowance 
of price differentials between customers in different functional 
classifications. 

In all States, equalizing differentials are permitted. These dif
ferentials take into account the grade or quality of the commodity, 
the actual cost of transportation from the point of buying or of 
production if a raw product, or from the point of manufacture if a 
manufactured product. In Idaho, trades or industries may conduct 
au established cost survey which will be admitted as competent evi
dence in the courts of that State.14 Nebraska has a somewhat 
similar proYision applicable only to motor vehicle dealers. Forty 
percent of the licensed dealers in any county may, under authoriza-

.. Idaho L. 1937, c. 229, sec. 2 (a); Wyoming L.1937, c. 73, sec. 1. 
u Wyo. Rev. Stnt. Ann. (Courtright, 1931) sec. 117-201. 
uS. C. Code (1932), sec. 6626. 
u Idaho L. 1937, c. 229: Miss. Code Ann. (1936) sec. 3437; Oreg. L. 1937, 

c. ~15, as amend('(} by L. 1939, c. 4115; Utah Rev. Stat. Ann. (Supp.,1939), 94A.-2--3. 
Idaho L. 1937, c. 229, sec. 4 (d). 
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tion of the administrator for the department of roads and irrigation, · 
conduct a survey for the purpose of determining a fair basis for 
allowances to be made on used cars. It should be noted that this 
statute, however, makes no provision relative to the competency of 
the survey as evidence, authorization merely being given to use the 
survey as a guide in. determining trade-in allowances.15 Some 
states, in addition to other differential allowances, specifically permit 
differentials based upon the quantity of goods sold. In a considera
tion of differentials in price, it should be noted that the Minnesota 

. statute 16 requiring that the actual cost of hauling by wagon or 
truck be deducted from the purchase price of farm products was 
invalidated by the Minnesota court on the ground that it violated due 
process of law because of vagueness and uncertainty. The court 
pointed out that no account was taken of items such as repairs, 
depreciation or wages of drivers, and indicated that such a statute 
can have no valid application to a private carrier because of the 
difficulty of establishing cost. No opinion was expressed concerning 
instances in which shipment is made by a common carrier having a 
known schedule of rates or by contract carrier making a specific 
charge for each tripY · 

Several states expressly prohibit the granting of a commission, 
brokerage or other compensation, allowance or discount to the other 
party to the transaction, his agent, representative or intermediary. 
In addition, many states have legislated specifically against the allow
ance of secret or special rebates, refunds, collateral contracts or other 
devices effecting discrimination. Other typical provisions prevent
ing circumvention of the statute include prohibitions against com
pensation for services such as processing, handling, storing, selling or 
offering for sale unless such compensation is available on proportion
ately equal terms to all other customers. Frequently forbidden also 
is the furnishing of any facilities connected with the processing, 
handling, storing, selling, or offering for sale of any commodity. 

Ordinarily, antidiscrimination statutes have no application in 
situations where changing conditions affect the marketability of goods. 
Such conditions include deterioration of perishable goods, obso
lescense of seasonal goods, distress sales under court orders, and good 
faith sales in the discontinuance of business. 

Definite exemptions are found in· most antidiscrimination acts. 
Several state laws include prohibitions on discrimination in the sale 
of services or the output of service trades, but public utilities often 
are exempt from the act where they are under the control of a 

"Nebraska Comp. Stat. (Kyle, Supp. 1939) sec. 60-913. 
»Minnesota L. 1937, c. 420. sec. 2. 
1' State v. Nortltwestern Poultry and Egg. Co., 203 Minn. 458; 281 N. W. 753 

(1938). 
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specified agency of the state, local, or municipal government. In 
Nebraska, the production, sale and distribution of electricity has been 
held to be within the contemplation of the term "any commodity in 
general use" and subject to the provisions of the statute.18 

Cooperatives, also, are frequently exempted from the requirements 
of the statute. Vermont, for example, has a special antidiscrimina- / 
tion statute covering dairy products which specifically prohibits dis
crimination which destroys or affects adversely the operations . of a 
producer's cooperative bargaining or marketing association.19 

Motion pictures delivered under leases to motion picture houses are 
exempted from the statutes of California, Colorado, Kentucky, and 
Washington.20 New Mexico, however, attempts to prohibit dis
crimination among exhibitors of the state by producers of motion 
pictures and has enacted elaborate legislation designed to achieve that 
end.21 In Texas all reputable theatres, operas, shows or other public 
amusements are covered by a special antidiscrimination statute which 
is considerably. broader than the regulation provided for in New 
Mexico.22 

It is significant that many of the penalty provisions applying to 
antidiscrimination legislation are the same as those applying to sales 
below cost legislation and that .the remedies frequently are cumula
tive. All antidiscrimination statutes contain penalty provisions 
which are criminal in nature. Most of the statutes levy fines, but 
some stipulate in1prisonment and fines, or both. Frequently there is 
specific authority for a civil action for damages by the injured party. 
Usually, contracts in violation of the act are declared void and fre
quently violation by corporations is penalized by charter revocation 
or ouster from doing business in the State. The statutes in inany 
States stipulate that selling at a price below that of a competitor 
constitutes prima facie evidence of unfair discrimination and that 
the burden of rebutting the evidence is on the defendant. 

Special antidiscrimination acts are similar in their provisions to 
the general statutes just discussed. They apply only to specific busi
ness enterprises. In some States they complement general antidis
crimination statutes, while in others they operate in the absence of 
any other similar legislation. They cover everything from dairy 
products and alcoholic beverages in California 23 and other States 

u State v. Interstate Power Oo., 118 Nebr. 756, 226 N. W. 4:.'>7 (1929). 
111 Vermont Rev. Pub. Laws (1933), sec. 7722. 
• California GPn. Laws (Deering, 1937)- Act 8781 as amended by L. 1939, c. 

175; Colorado L. 1937, c. 261; Ky. Stat. Ann. (Baldwin's Carroll 1936) sec. 
4748h-1; Washington L.1939, c. 221. ' 

11 Nf'w 1\fexico Stat. Ann. (Courtright Supp., 1938) sec. 35-2910. 
• Texas Stat. (Vernon, 1936) Pen. Code, art. 1646-1648, 179. 
•california Agric. Code (Deering, 1939) sees. 1299.1-1299.12; GE'n. Laws 

(Deering, 1937) sees. 54 (h)-M (k), 55.7. 
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l.o hog cholera serum in Minnesota,24 and biol~gical products in 
Iowa.25 

Several States have enacted special antidiscrimination legislation 
directed at newsgathering services. Such statutes make unlawful the 
refusal to furnish a regular system of news reports to any newspaper 
upon demand and proffer of the usual charge. They also provide for 
uniform rates to be charged therefor. Iowa has an unusual statute 
which establishes a committee consisting ,of the Governor and the 
attorney general, and this committee has full power and authority 
to protect the State against the practice in the steel trade commonly 
known as the "Pittsburgh-plus" plan, and other similar trade 
practices.26 

It may be noted that special antidiscrimination acts are frequently 
characterized by the :fact that the power of investigation and prose
cution is in the hands of an administrative agency. The agency 
charged with the enforcement o:f a particular type of legislation su~h 
as that pertaining to the dairy industry usually investigates and 
prosecutes violations of these special or distinctive statutes. In tliose. 
cases where the agency passes judgment, there is always a right of 
appeal to a court of competent jurisdiction. 

Relatively few cases are available in which the validity of anti
discrimination legislation as such is involved. The statutes in these 
few cases have usually been upheld as valid exercises of the police . 
power. The courts are inclined to the view that a statute which· 
requires an intent to injure or destroy competition before there is 
a violation constitutes due process and is within the equal protection 
clause.27 However, the facts of the case must clearly show an intent 

. to suppress competition.28 The Fairmqnt case 29 seemed to estab
lish quite clearly the principle· that intent is a requisite element to 
the validity of the statute.30 

Great Atlantic & Pacific Tea Oo. v. Ervin 31 is one of the most 
important cases to date and invalidated a part of the Minnesota 
Unfair Trade Practice Act. The court :followed the FairrMnt case 
in holding that intent is a requisite element and that a mere state-

111 Minnesota Stat. (Mason. 1927) sees. 5453-5454. 
:16 Iowa Code (1939) sees. 2741, 2717, 2743. 
so Iowa Code (1939) sec. £929. 
"'In re opinion of the Justices, 211 :Mass. 620, 99 N. E. 294 (1912); Central. 

Lumber Co. v. State of South Dakota, 226 U. S. 157, 33 Sup. Ct. 66, 57 L. Eil. 
164 (1912), aff'g. 24 S.D. 136, 123 N. W. 504 (1911). 

28 James v. Oklahoma Natural Ga, Co., 72 Pac. (2d) 495 (1937); We8tenz, 
Lumber Co. v. State, 189 Pac. 868 (1920) ; State v. Blattner Bro8., 226 s. W 
253 (1920). . 

21 Fairmont Creamery Co. v. State of Minnesota, 274 U. S. 1, 43 Sup. Ct. 50{ 
71 L. Ed. 893 (1927). See comments supra. 

30 State v. Narth American Creamery Co., 55 N. D. 489, 214 N. W. 503 (1927) 
11 23 Fed. Supp. 70 (1938). See comments supra. 
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ment in the statute that a discriminatory practice has the. effect of 
injuring or destroying competition is not sufficient. · The court also 
found fault with the statute because it made no allowance for differ
ences in prices derived from variations in selling costs between 
stores, resulting in the enforcement of price uniformity between all 
units operated by a company irrespective of size and cost of opera- , 
tions. The validity of those statutes in which intention is not a 
n~cessary element to violation would, therefore, seem to be conjec
tural as far as the Federal courts· are concerned. 

Finally, it is interesting to note that the Wisconsin statute states 
the legislative intent to be the safeguarding of the public against the 
creation or perpetuation of monopolies and td foster and encourage 
competition. It is further stated that the statute is to be liberally 
(•onstrued.82 While intent is a prerequisite to 'violation of this stat
ute, it will be interesting to observe whether or not· the courts will 
follow the mandate of the legislature with respect to liberal construc
tion·.· No cases construing the act have, however, arisen. 

STATE ANTIDISCRIMINATION LEGISLATION 
This table does not include the antidiscrimination provisions contained in the 

antitrust laws. 
(For text of statutes, see infra) 

GENERAL 
State· Citation 

ABKANSAI!l •••••••••••• Dig. Stat. (Pope, 1937) sees. 14297, 14311, 14317. 
CAIJFORNU .•••..•••.• Gen. Laws (Deering, 1937) Act 8781 as amended by L. 

1939, c. 175. . 
CoLoRADO ••.•••••••••• L. 1937, c. 261, sec. 1. 
DELAWARE------------ Rev. Code (1935) eec. 3124. 
FLorunA ______________ Comp. Gen. Laws Ann. (Skillman, 1927) sec. 8939. 
IDAHO •••••••••••••••• L. 1937, c. 229, 
IoWA ••••••••••.•••.•• Code (1939) sees. 9885, 9886. 
KANSAS .••••••.•••••• Gen. Stat Ann. (Corrick, 1935) sec. 50-149. 
KENTUCKY------------ Stat Ann. (Baldwin's carroll, 1936) sec. 4748h-1. 
LoUIIiliANA.. ___________ Gen. Stat. Ann. (Dart, 1939) sec. 4932. 
MASSACBUSII:rTs. ______ Ann. Laws (1933) C, 93, sec. 8. 
MINNESOTA-----------· Stat. (Mason, Supp. 1940) sec. 3976-38. 
liiiSSISSIPPI----------- Code Ann. (1930) sec. 3437, 
liiiiilSOURI •• ____ ·------ Stat Ann. (1932) c. 47, sec. 8717. 
MoNTANA _____________ Rev. Codes Ann. (Anderson & McFarland, 1935) sec. 

10904: Rev. Codes Ann. (Anderson & McFarland, Supp. 
1939) sec. 3946.1. 

NEBBASKA.-----------· Comp. Stat (Kyle, Supp. 1939) sec. 59-523. 
NEw YoU-----------· Penal Law (McKinney) sec. 515. 

• Wisconsin Rev. Stat (1937) sees. 133.17-133.27. 
210235.-40-,vol. 2-5 
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to hog cholera serum in Minnesota,u and biol~gical products in 
lowa.26 

Several States have enacted special antidiscrimination legislation· 
directed at newsgathering services. Such statutes make unlawful the 
refusal to furnish a regular system of news reports to any newspaper 
upon demand and proffer of the usual charge. They also provide for 
uniform rates to be charged therefor. Iowa has an unusual statute 
which establishes a committee consisting ,of the Governor and the 
attorney general, and this committee has full power and authority 
to protect the State against the practice in the steel trade commonly 
known as the "Pittsburgh-plus" plan, and other similar trade 
practices.26 

It may be noted that special antidiscrimination acts are frequently 
characterized by the fact that the power of investigation and prose
cution is in the hands of an administrative agency. The agency 
charged with the enforcement of a particular type of legislation sw~h 
as that pertaining to the dairy industry usually investigates and 
prosecutes violations of these special or distinctive statutes. In those 
cases where the agency passes judgment, there is always a right of 
appeal to a court of competent jurisdiction. 

Relatively few cases are available in which the validity of anti
discrimination legislation as such is involved. The statutes in these 
few cases have usually been upheld as valid exercises of the police 
power. The courts are inclined to the view that a statute which 
requires an intent to injure or destroy competition before there is 
a violation constitutes due process and is within the equal protection 
clause.27 However, the facts of the case must clearly show an intent 
to suppress competition.28 The Fairmont ca8e 29 seemed to estab
lish quite clearly the principle that intent is a requisite element to 
the validity of the statute. so 

Great Atlantic & Pacific Tea Oo. v. Ervin 81 is one of the most 
important cases to date and invalidated a part of the :Minnesota 
Unfair..: Trade Practice Act. The court followed the Fairmont ca8e 
in holding that intent is a requisite element and that a mere state-

'"Minnesota Stat. (Mason. 1927) sees. 5453-5454. 
16 lowa Code (1939) sees. 2741, 2717, 2743. 
116 Iowa Code (1939) sec, £929. 
11 In re opinion of the Justices, 211 Mass. 620, 99 N. E. 294 (1912); Cootral 

Lumber Co. v. State of South Dakota, 226 U. S. 157, 33 Sup. Ct. 66, 57 L, Etl. 
164 (1912), aff'g. 24 S.D. 136, 123 N. W. 504 (1911). 

:lillJames v. Oklahrmta Natrtral GILl Co., 72 Pac. (2d) 495 (1937); We.~tern 
Lumber Co. v. State, 189 Pac. 868 (1920) ; State v. Blattner Bros., 226 S. W. 
253 (1920). . 

• Fairmont Creamery Co. v. State of Minnesota, 274 U. S. 1, 43 Sup. Ct. 506 
71 L, Ed. 893 (1927). See comments supra. 

30 State v. NQJ"fh Am~riean Crea.mery Co., 55 N. D. 489, 214 N. \V. 503 (1927). 
11 23 Fed. Supp. 70 (1938). See comments supra. 
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ment in the statute that a discriminatory practice has the effect of 
injuring or destroying competition is not sufficient. The court also 
found fault with the statute because it made no allowance for differ
ences in prices derived from variations in selling costs between 
stores, resulting in the enforcement of price uniformity between all 
units operated by a company irrespective of size and cost of ~pera
tions. The validity of those statutes in which intention is not a 
n~cessary element to violation would, therefore, seem to be conjec
tural as far as the Federal courts are concerned. 

Finally, it is interesting to note that the Wisconsin statute states 
the legislative intent to be the safeguarding of the public against the 
creation or perpetuation of monopolies and t6 foster and encourage 

. competition. It is further stated that the statute is to be liberally 
construed.82 While intent is a prerequisite to 'violation of this stat
ute, it will be interesting to observe whether or not the courts will 
follow the mandate of the legislature with respect to liberal construc
tion;· No cases construing the act have, however, arisen. 

STATE ANTIDISCRIMINATION LEGISLATION 
This table does not include tbe antidiscrimination provisions contained in the 

antitrust laws. 

(For text of statutes, see infra) 

GENERAL 

State Citation 
ARKANSAS •••••••••••• Dig. Stat (Pope, 1937) sees. 14297, 14311, 14317. 
CALJFORNIA----------- Gen. Laws (Deering, 1937) Act 8781 as amended by L. 

. 1939, c. 175. 

CoLoRADO--------·--· L. 1937, C. 261, sec. 1. 
DELAWARL----------- Rev. Code (1935) sec. 3124. 
FLoBIDA--------------· Oomp. Gen. Laws Ann. (Skillman, 1927) sec. 3989. 
IDAHO •••••••••••••••• L. 1937, c. 229. 
IowA _________________ Code (1939) sees. 9885, 9886. 
KAN&& ______________ Gen. Stat Ann. (Corrick, 1S35) sec. 50-149. 

KENTUCKY------------ Stat Ann. (Baldwin's Carroll, 1936) sec. 4748h-1. 
LoUISIANA.. ___________ Gen. Stat. Ann. (Dart, 1939) sec. 4932. 

M.t.sSAcBUBE'fTS ••••••• Ann. Laws (1933) c. 93, sec. S. 
MINNF.soTA-----------· Stat. (Mason, Supp. 1940) sec. 397~ 
MISSISSIPPI---·------- Oode Ann. (1930) sec, 8437, 
Allssotr&t ••••••••••••• Stat. Ann. (1982) c. 47, sec. 8717. 
MoNTANA------------· Rev. Codes Ann. (Anderson & McFarland, 1935) sec. 

1000.: Rev. COOes Ann. (Anderson & McFarland, Supp. 
1939) sec. 3946.1. 

NEBJ..\SU ••••••••••••. Oomp. Stat (Kyle, Supp. 1939) sec. 59-623. 
NEW Yoll.lt •• ---------· Penal Law (McKinney) sec. 515. 

• Wisconsin Rev. Stat (1937) sees. 133.17-133...."'7. 

2102a5°-4G--vol. 2-f 
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io hog cholera serum in Minnesota,24 and biol~gical products in 
Iowa.25 

Several States have enacted special antidiscrimination legislation 
directed at newsgathering services. Such statutes make unlawful the 
refusal to furnish a regular system of news reports to any newspaper 
upon demand and proffer of the usual charge. They also provide :for 
uni:form rates to be charged therefor. Iowa has an unusual statute 
which establishes a committee consisting .of the Governor and the 
attorney general, and this committee has full power a11d authority 
to protect the State against the practice in the steel trade commonly 
known as the "Pittsburgh-plus" plan, and other similar trade 
practices. 26 

It may be noted that special antidiscrimination acts are frequently 
characterized by the fact that the power of investigation and prose
cution is in the hands o:f an administrative agency. The agency 
charged with the enforcement of a particular type of legislation such 
as that pertaining to the dairy industry usually investigates and 
prosecutes violations of these special or distinctive statutes. In those 
cases where the agency passes judgment, there is always a right of 
appeal to a court of competent jurisdiction. 

Relatively few cases are available in which the validity of anti
discrimination legislation as such is involved. The statutes in these 
few cases have usually been upheld as valid exercises of the police 
power. The courts are inclined to the view that a statute which 
requires an intent to injure or destroy competition before there is 
a violation constitutes due process and is within the equal protection 
clause.27 However, the facts of the case must clearly show an intent 
to suppress competition.28 The Fai1'11'Wnt Ca8e 29 seemed to estab
lish quite clearly the principle that intent is a requisite element to 
the validity of the statute. 30 

Great Atlantic & Pacific Tea Co. v. Ervin 31 is one of the most 
important cases to date and invalidated a part of the Minnesota 
Unfair-Trade Practice Act. The court followed the Fairmont ca8e 

in holding that intent is a requisite element and that a mere state-

., Minnesota Stat. (Mason. 1927) sees. 5453-5454. 
• Iowa Code (1939) sees. 2741, 2717, 2743. 
• Iowa Code ( 1939) sec. £929. 
11 In re opinion of the Justices, 211 Mass. 620, 99 N. E. 294 (1912); Central 

Lumber Co. v. State of South Dakota, 226 U. S. 157, 33 Sup. Ct. 66, 57 L. Erl. 
164 (1912), alf'g. 24 S. D. 136, 123 N. W. 504 (1911). 

1JJJames v. 01\lahcmw Natural Ga.t Co., 72 Pac. (2d) 495 (1937); We.Hern 
Lrmrher Co. v. State, 189 Pac. 868 (1920) ; State v. Blattner Bros., 226 S. W. 
253 (1920). . 

"'Fairmcmt Creamery Co. v. State of Minnesota, 274 U. S. 1, 43 Sup. Ct. 506 
71 L. Ed. 893 (1927). See comments supra. 

• State v. North American Creamery Co., 55 N. D. 489, 214 N. W. 503 (1927). 
11 23 Fed. Supp. 70 (1938). See comments supra. 
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ment in the statute that a discriminatory practice has the effect of 
injuring or destroying competition is not sufficient. The court also 
found fault with the statute because it made no allowance for differ
ences in prices derived from variations in selling costs between 
stores, resulting in the enforcement of price uniformity between all 
units operated by a company irrespective of size and cost of f?Pera
tions. The validity of those statutes in which intention is not a 
n~cessary element to violation would, therefore, seem to be conjec
tural as far as the Federal courts are concerned. 

Finally, it is interesting to note that the Wisconsin statute states 
the legislative intent to be the safeguarding of the public against the 
creation or perpetuation of monopolies and td foster and encourage 

·. competition. It is further stated that the statute is to be liberally 
construed. 82 While intent is a prerequisite to ·violation of this stat
ute, it will be interesting to observe whether or not· the courts will 
follow the mandate of the legislature with respect to liberal construc
tion~· No cases construing the act have, however, arisen. 

STATE ANTIDISCRIMINATION LEGISLATION 
This table does not include the antidiscrimination provisions contained in the 

antitrust laws. 
(For text of statutes, see infra) 

GENERAL 
Btate CitatwA 

ARKANSAS •••••••••••• Dig. Stat. (Pope, 1937) sees. 14297, 14311, 14317. 
CA.I.JFoBNIA ••••••••••• Gen. Laws (Deering, 1937) Act 8781 as amended by L. 

1939, e. 175. 
CoLoRADO------------- L. 1937, C. 261, see. 1. 
DELAWARE.. ••••••••••• Rev. Code (1935) sec. 3124. 
FLoRIDA-------------- Comp. Gen. Laws Ann. (Skillman, 1927) sec. 3939. 
IDAHO---------------- L. 1937, e. 229. 
IOWA----------------- Code (1939) sees. 9885, 9886. 
KANSAS-------------- Gen. Stat. Ann. (Corrick, 1935) see. 00-149. 
KENTUCKY------------ Stat Ann. (Baldwin's carroll, 1936) sec. 4748h-1. 
LoUisiANA-.---------- Gen. Stat. Ann. (Dart, 1939) sec. 4932. 
MASSACHUSETTS ••••••• Ann. Laws (1933) e. 93, see. 8. 
MlNNF.&OTA-----------· Stat (Mason, Supp. 1940) see. 3976-38. 
ftiiSSI!lSIPPI ••••••••••• Code Ann. (1930) see, 8437. 
MissoURI ••••• ________ Stat. Ann. (1932) e. 47, sec. 8717. 

MONTANA------------- Rev. Codes Ann. (Anderson & McFarland, 1935) ~~ee. 
1000f: Rev. Codes Ann. (Anderson & McFarland, Supp. 
19391 see. soon. 

NEBIL,!!U ••••••••••••. Comp. Stat (Kyle, Supp. 1939) see. 59-523. 
NEW YOU.-----------· Penal Law (McKinney) see. 51~ 

• Wlsronsin Rev. Stat. (1007) sees. 133.17-13.'L."'7. 

210235•-40-vol. 2--6 
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Bta•e ' Citation · 
NORTH CAROUNA------ Code Ann. (Michie, 1935) sec. 2563 (5). 
NoBTH DAKOTA------~- Comp. Laws Ann. (Supp. 1925) sec. 3048. 
OKLAHOMA-----------· Const. art. IX, sec. 45; Stat. Ann. (1936) tit. 79, sees. 2, 

81. 
OREOON ______________ L. 1937, e. 215, as amended by L. 1939, e. 495. 

SoUTH CABOUNA--~--- Code (1932) sec. 6626: L. 1939, No. 267. 
SoUTH DAKOTA _______ . Comp, Laws (1939) sees. 13.1803, 13.1804. 

{!TAR---------------- Rev. Stat. Ann. (Supp. 1939) 94A-2-3; Rev. Stat. Ann. 
(1933) sec. 103--55-2. 

VIRGINIA-------------· Code Ann. (Michie and Sublett, 1936) sec. 4722 (8). 
WAsmNGTON __________ L. 1939, e. 221. 

WEST VIRGINIA-------- L. 1939, e. 151, sec. 3. 
WISCONSIN ___________ , Rev. Stat. (1937) sees. 133.17, 131185. 

WYOMING------------- Rev. Stat. Ann. (Courtright, 1931) sec. 117-201; L. 1937, 
.e. 73, sees. 1, 6. 

SPECIAL 

ARIZONA ______________ Rev. Code Ann. (Supp. 1936) sec. 943z8 (dairy products). 
ARKANSAS ____________ Dig. Stat. (Pope, 1937) sees. 10358-61 (newspaper serv· 

l. 

ices); 14304 (manufactured products, coal oil, dressed 
beef) ; 14308. (dairy and poultry products, grain and 
cottonseed). 

CAI..IFoBNJA ___________ Agric. Code (Deering, 1938) sees. 1299.1 (dairy prod-
ucts); 1156 (agricultural products); 1272.5 (commis· 
mission merchants); Gen. Laws (Deering, 1937) Act 
3796 (alcoholic beverages) ; Act 9310 (wool). 

Fr.oBIDA-------------- Comp. Gen. Laws Ann. (Skillman, 1927) sec. 3822 
fertilizer. 

IDAHO---------------- Code Ann. (1932) !lees. 36-1101 (dairy products); 22-
1201 (farm products). 

INDIANA ______________ Stat. Ann. (Burns, 1933) sees. 40-107 (coal, ore and 
other minerals) ; 23-128 (dairy products). 

Iow.L ________________ Code (1939) sees. 2741 (biological products); 3112 
(eggs) ; 9929 (steel). 

KANSAS-------------- Gen. Stat. Ann. (Corrick, 1935) sec. 00-201 (news serv· 
ices). 

MICHIGAN ____________ Stat. Ann. (Henderson, 1936) sees. 28.821 (dairy and 
poultry products) : 28.822 (potatoes); 28.823, 28.71 
(petroleum products). · 

MINNESOTA ___________ Stat. (Mason, 1927) sees. 10474 (petroleum products) ; 
5096 (grain) ; 3907 (dairy products); 5453 (hog chol· 
era serum) ; 6248-1, 4, 5, 6, 7, Stat. (Mason, Supp. 
1940) sees. 6248-2, 3, 9 (farm products). 

MississiPPI----------- Code Ann. (1980) sees. 4291 (dairy products); 4812 
(cotton ginners). 

MisSOURI----------- Stat. Ann. (1932) c. 47, sec. 8725 (dairy products). 
MoNTA:NL----------· Rev. Codes Ann. (Anderson & McFarland, 1935) sees. 

4193.1, 3913.22 (petroleum products) : 2620.58 (dairy 
products). 
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State Citation 
NEBBA~>KA---·--------· Comp. Stat. (1929) see. 5~509; Comp. Stat. (Kyle, 

Supp. 1939) sees. 5~1001 (dairy products); Comp. 
Stat. (Kyle, Supp. 1939) see. 60-&12 (motor-vehicle 
dealers). 

NEw MExiCO---------- Stat. Ann. (Courtright, Supp. 1938) see. s:l-2910 (motion 
pictures). 

NoNTH DAKOl'A------- Comp. Laws Ann. (Supp. 1925) sees. 2846 (dairy prod· 
urts); 3043 (dairy products and grain); L. 1939, c. 8 
(farm products). 

OHto _________________ Code Ann. (Baldwin's Throckmorton, 19:~6) sec. 6402-1 
(dairy products). 

OKLAHOMA-----------· Stat. Ann. ( 1936) tit. 79, sec. 6 (advertising). 
OREGoN _______________ Code Ann. (1930) sec. 41-701 (dairy products); Code 

Ann. (Supp. 1935) sec. 55-1709 (gasoline). 
SoUTH DAKOTA _______ , Comp. Laws (1939) sees. 4.1701 (grain and flaxseed); 

4.1801 (dairy products); 54.0001 (gasoline). 
TENNESSEE----------- Code Ann. (Michie, 1938) sees. 656'2 (dairy products); 

6759 (news services). 
'l'EXAB---------------- Stat. (Vernon, 1936) art. 1505 (storage and transports· 

tion of oil, gas, and other products) ; Stat. (Vernon, 
1936), Penal Code, art. 1646, Stat. (Vernon, 1936) art. 
179 (public amusements). 

UTAH ________________ Rev. Stat. Ann. (1933) sees. 73-2-1 (news services) ; 
103-55-0 (dairy products). 

VEBMONT------------- Rev. Pub. Laws (1933) as amended by L. 1937, art. 98, 
sec. 7722 (dairy products). 

WisooNsiN ___________ Rev. Stat. (1937) see. 100.22 (dairy products). 
WYoMING------------· Rev. Stat. Ann. (Courtright, Supp. 1934) sec. 117-302 

(petroleum products). 
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ALABAMA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L. 1939, No. 35 

Section 1. Definitions.-The following terms, as used in this Act, 
are hereby defined as follows: (A) "Commodity" means any subject 
of commerce. (B) "Producer" means any grower, baker, maker, 
manufacturer, bottler, packer, converter, processor, 9r publisher. (C) 
"Wholesaler" means any person selling a commodity other than a 
producer or a retailer. (D) "Retailer" means any person selling a 
commodity to consumers for use. (E) "Person" means an indi
vidual, a corporation, a partnership, an association, a joint-stocl~ 
company, a business trust, or lmy unincorporated organization. 

See. 2. Contracts relating to sales of branded articles.-No 
contract relating to the sale or resale of a commodity which bears, or 
the label or container of which bears, the trade-mark, brand, or name 
of the producer or distributor of such commodity and which com
modity is in free and open competition with commodities of the 
same general class produced or distributed by others shall'be deemed 
in violation of any law of the State of Alabama by reason of any 
of the following provisions which may be contained in such contract: 
(A) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. (B) That the buyer 
will require of any dealer to whom he may resell such commodity 
an agreement that he will not, in turn, resell at less than the min
imum price stipulated by the seller. (C) That the seller will not 
sell such commodity: (1) to any wholesaler, unless such wholesaler 
will agree not to resell the same to any retailer unless the retailer 
will in turn agree not to resell the same except to consumers for 
use and at not less than the stipulated minimum price, and such 
wholesal('r will likewise agree not to resell the same to any other 
wholesaler unless such other wholesaler will make the same agree
ment with any wholesaler or retailer to whom he may resell; or (2) 

. 1 



2 PRICE CONTROL LEGISLATION 

to any retailer, unless the retailer will agree not to resell the same 
• except to consumers for use and at not less than the stipulated 
minimum price. 

Sec. 3. Acts deemed a violation.-For the purpose of preventing 
evasion of the resale price restrictions imposed in respect of any 
commodity by any contract entered into pursuant to the provisions 
of. this Act (except to the extent authorized by the said contract) : 
(A) The offering or giving of any article of value in connection with 
the sale of such. commodity; (B) The offering .or the making of any 
concession of any kind whatsoever (whether by the giving of 
coupons or otherwise) in connection with any such sale; or (C) The 
sale or offering for sale of such commodity in combination with any 
other commodity, shall be deemed a. violation of such resale price 
restriction, for which the remedies prescribed by Section 6 of this 
Act shall be available. 

Sec. 4. Only owner of branded articles or authorized distributor 
to establish resale price.-No minimum resale price. shall be estab
lished for any commodity, under any contract entered into pursuant 
to the provisions of this Act, by any person other than the owner 
of the trade-mark, brand, or name used in connection with such com
modity or by a distributor specifically authorized to establish said 
price by the owner of such trade-mark, brand, or name. 

Sec. 5. Exceptions.-No contract containing any of the provisions 
enumerated in Section 2 of this Act shall be deemed to preclude the 
resale of any commodity covered thereby without reference to such 
contract in the following cases: (A) In closing out the owner's stock 
for the bona fide purpose of discontinuing dealing in any such 
commodity and plain notice of the fact is given to the public; pro
vided the owner of such stock shall give to the producer or dis
tributor of such commodity prompt and reasonable notice in writing 
of his intention to close out said stock, and an opportunity to pur
chase such stock at the original invoice price; (B) When the trade
mark, brand, or name, is removed or wholly obliterated from the 
commodity and is not used or directly or indirectly referred to in 
the advertisement or sale thereof; (C) When the goods are altered, 
secondhand, damaged, or deteriorated and plain notice of the fact 
is given to the public in the advertisement and sale thereof, such 
notice to be conspicuously displayed in all advertisements and to be 
affixed to the commodity; (D) By any officer acting under an order 
of court. 

Sec. 6. Unfair competition defined and made actionable.
Wilfully and knowingly advertising, offering for sale, or selling 
any commodity at less than the price stipulated in any contract 
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entered into pursuant to the provisions of this Act, whether the 
person so advertising, offering for sale, or selling is or is not a , 
party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

Sec. 7. Exception as to application.-This Act shall not apply to 
any contract or agreement between or among producers or dis- ' 
tributors or between or among wholesalers or between or among 
retailers as to sale or resale price. 

Sec. 8. Partial invalidity.-If any provision of this Act, or the 
application thereof to any person or circumstance, is held invalid, 
the remainder of the Act, and the application of such provisions to 
other persons or circumstances, shall not be affected thereby. 

Sec. 9. Repeal.-All Acts or parts of Acts inconsistent herewith 
are hereby repealed to the extent of such inconsistency. 

Sec. 10. Citation.-This Act may be known and cited as the "Fair 
Trade Act." 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 



ARIZONA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L 1st EL 1936, e. 11 

Section 1. Short title.-This act shall be known and may be cited 
as the "Fair Trade Act of 1936." 

Sec. 2. Definitions.-For the purposes of this act, and unless other
wise required by the context: 

(a) "Producer" shall mean grower, baker, maker, manufacturer, or 
publisher. 

(b) "Commodity" shall mean any subject of commerce. 
Sec. 3. What may be in contract.-No contract relating to the sale 

or resale of a commodity which bears, or the label or. content of 
which bears, the trade-mark, brand, or name of the producer or 
owner of such commodity, and which is in fair and open competi
tion with commodities of the same general class produced by others, 
shall be deemed in violation of any law of the State by reason of any 
of the following provisions which may be contained in such. contract: 
(1) that the buyer will not resell such commodity except at the price 
stipulated by the• vendor; (2) that the vendee or producer require in 
delivery to whom he may resell such commodity to agree that he will 
not, in turn, resell except at the price stipulated by such vendor or 
by such vendee. Such provisions in any contract shall be deemed 
to contain or imply conditions that such commodity may be resold 
without reference to such agreement in the following cases: (1) In 
closing out the owner's stock for the purpose of discontinuing the 
delivery of any such commodity; (2) when the goods are damaged 
or deteriorated in quality and notice is given to the public thereof; 
(3) by any officer acting under the orders of any court'-

Sec. 4. Unfair practice.-Willfully and knowingly advertising, 
offering for sale, or selling any commodity at less than the price 

6 
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stipulated in any contract entered into pursuant to the provisions of 
section 3, whether the person so advertising, offering for sale, or 
selling is or is not a party to such contract, is unfair competition 
and is actionable at the suit of any person damaged thereby. 

Sec. 5. Whom not to apply to.-This act shall not apply to any 
contract or agreement between producers or between wholesalers or 
between retailers as to sale or resale prices. 

Sec. 6. Saving clause.-If any part of this act shall for any rea
son be adjudged by a court of. competent jurisdiction to be invalid, 
the remainder thereof shall not thereby be invalidated, impaired, or 
affected. 

B. PROHIBITION OF SALES BELOW COST 

L. 1939, c. 39 
Unfair Sales Act 1 

Section 1. Short title.-This act is known and may be cited as the 
Unfair Sales Act of 1939. 

Sec. 2. Definitions.-( a} In this act, unless the context otherwise 
requires: 

"Cost to the retailer" means the invoice cost of the merchandise 
to the retailer, or the replacement cost of the merchandise to the re
tailer, whichever is lower, less all trade discounts except customary 
discounts for cash, to which shall be added (1) freight charges not 
otherwise included in the invoice cost or the replacement cost .of the 
merchandise as herein set forth; (2) cartage to the retail outlet if 
done or paid for by the retailer, which cartage cost, in the absence of 
proof of a lesser cost, shall be deemed to be three-fourths of one per
cent of the cost to the retailer as herein defined after adding thereto 
freight charges but before adding thereto cartage and markup, and, 
(3) a markup to cover a proportionate part of the cost of doing 
business, which markup, in the absence of proof of a lesser cost, 
·shall be twelve percent of the cost to the retailer as herein set forth 
after adding thereto freight charges and cartage but before adding 
thereto a markup; 

"Cost to- the wholesaler" means the invoice cost of the merchandise 
to the wholesaler, or the replacement cost of the merchandise to the 
wholesaler, whichever is lower, less all trade discounts except cus-

1 The Unfair Sales and Practices Act of 1937 (repealed by 1939 act) is constitu· 
tiona! as a valid exercise of the police power of the State, Is not in violation of 
tbe due process clause and does not encourage monopoly. The intent and effect 
of injuring competition is a necessary element of violation and as there is no 
proof of this factor, an injunction is denied. Hammond v. Bayless Markets, Inc. 
(Super. Ct., 12-80--37) P.-H. 40489, 106 CCH, 25233. 
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ternary discounts for cash, to which shall be added (1) freight 
charges, not otherwise included in the invoice cost or the replacement 
cost of the merchandise as herein set forth, and (2) cartage to the 
retail outlet if done or paid for by the wholesaler, which cartage 
cost, in the absence of proof of a lesser cost, shall be deemed to be 
three-fourths of one percent of the cost to the wholesaler as herein 
se•. forth after adding thereto freight charges but before adding 
thereto cartage; 

"Replacement costs" means the cost per unit at which the merchan
dise sold or offered for sale could have been bought by the seller at 
any time within thirty days prior to the date of sale or the date upon 
which it is offered for sale by the seller if bought in the same quan
tity or quantities as the seller's last purchase of the said merchandise; 

"Cost to the retailer" and "cost to the wholesaler" mean bona fide 
costs; and purchases made by retailers and wholesalers at prices 
which cannot be justified by prevailing market conditions within 
this state shall not be used in determining cost to the retailer and 
cost to the wholesaler; 

"Sell at retail," "sales at retail," and "retail sale" mean and in
clude any transfer for a valuable consideration, made in the ordi
nary course of trade or in the usual prosecution of the seller'!:~ busi
ness, of title to tangible personal property to the purchaser for 
consumption or use other than resale or further processing or manu
facturing, and include any transfer of such properly where title 
is retained by the seller as security for the payment of the purchase 
price; 

"Sell at wholesale," "sales at wholesale," and "wholesale sales" 
mean and include any transfer for a valuable consideration made 
in ordinary course of trade or the usual conduct of the seller's busi
ness, of title to tangible personal property to the purchaser for 
purposes of resale or further processing or manufacturi~g, and in
clude any transfer of such property where title is retained by the 
seller as security for the payment of the purchase price; 

''Retailer" means and includes every person, partnership, cor
poration or association engaged in the business of making sales 
at retail within this state, except that, in the case of a person, 
partnership, corporation or association engaged in the business of 
making both sales at retail and sales at wholesale, such term shall 
be applied only to the retail portion of such business; 

"Wholesaler" means and includes every person, partnership, cor- · 
poration, or association engaged in the business of making sales at 
wholesale within this state, except that, in the ease of a person, 
partnership, corporation or association engaged in the business of 
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making both sales at wholesale and sales at retail, such term shall 
be applied only to the wholesale portion of such business. 

(b) When. one or more items are advertised, offered for sale, or 
sold with one or more other items at a combined price, or are adver~ 
tised, offered as a gift, or given with the sale of one or more other 
items, each and all .of said items shall for the purposes of this act 
be deemed to be advertised, offered for sale, or sold,. and the price 
of each item named shall be governed by the provisions, respec
tively~ defining "cost to the retailer" and "cost to the wholesaler." 

Sec. 3. Unfair sales and competition.-It is hereby declared that 
any advertising, offer to sell, or sale of any merchandise, either by 
retailers or wholesalers, at less than cost as defined in this act, with 
the intent, or effect, of inducing the purchase· of other merchandise, 
or of unfairly· diverting trade from a competitor or otherwise in
juring a competitor, impair and prevent fair competition, injure 
public welfare,· and are .unfair competition and contrary to public 
policy .and the policy of this act, where the result of such adver
tising; offer or sale is to tend to deceive any purchaser or prospective 
purchaser, or to substantially lessen competition, or to unreasonably 
restrain trade, or to tend to create a monoply in any line of com
merce. 

Sec. 4. Penalties.-Any retailer who shall, in contravention of the 
policy of this act, advertise, offer to sell or sell .at retail any item 
of merchandise . at less than cost to the retailer as defined in this 
act; or any wholesaler who shall, in contravention of the policy of 
this act, advertise, offer to sell, or sell at wholesale any item of 
merchandise at less than cost to the wholesaler as defined in this 
act, shall be guilty of a misdemeanor and upon conviction thereof 
shall be punished by a fine of not more than five hundred dollars. 
Proof of any ·such advertising, offer to sell or sale b~ any retailer or 
wholesaler in contravention of the policy of this act shall be prima 
facie evidence of a violation of this act. 

Sec. 5.- Injunctions.-In addition to the penalties provided in this 
act, the courts of this state are hereby invested with jurisdiction to 
prevent and restrain violation of this act, and it shall be the duty of 
the several county attorneys, in the respective counties, to institute 
proceedings in equity to prevent and restrain violations. Any person 
damaged, or who is threatened with loss or injury, by reason of a 
violation of this act, shall be entitled to sue for and have injunctive 

·relief in any court of competent jurisdiction against any damage or 
threatened loss or injury by reason of a violation of this act. 

Sec. 6. Exempted sales.-The provisions of this act shall not apply 
to sales at retail or sales at wholesale (1) where merchandise is sold i:Q 
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bona fide clearance sales, if advertised, marked, and sold as such; (2) 
where perishable merchandise must be sold promptly in order to fore
stall loss; (3) where merchandise is imperfect or damaged or is being 
discontinued and is advertised, marked and sold as such; (4) where 
merchandise is sold upon the final liquidation of any business; ( 5) 
where merchandise is sold for charitable purposes or to relief agencies; 
(6) where merchandise is sold on contract to departments of the gov
ernment or governmental institutions; (7) where the price of-mer
chandise is made in good faith to meet competition; (8) where 
merchandise is sold by any officer acting under the order or direction of 
any court. 

Sec. 7. Declaration of policy and purpose.-It is hereby declared 
that the practice of selling certain items of merchandis~ below cost in 
order to attract patronage is generally a form of deceptive advertising 
and an unfair method of competition in commerce. Such practice 
causes commercial dislocations, misleads the consumer, works back 
against the farmer, directly burdens and obstructs commerce, and 
diverts business from dealers who maintain· a fair price policy. 
Bankruptcies among merchants who fail because of the competition of 
those who use such methods result in unemployment, disruption of 
leases, and nonpayment of taxes and loans, and contribute to an inevi
table train of undesirable consequences, including economic depression, 
and it is hereby declared to be the policy of this state to protect the 
well-being of its citizens through the prevention, suppression, and 
elimination of unfair methods of competition. The purpose of this 
act is to carry out such policy in the public interest. 

Sec. 8. Severability.-If any provision of this act be held invalid, 
such invalidity shall not affect other provisions which can be given 
effect without the invalid provision, and to this end the provisions of 
the act are declared to be severable. 

Sec. 9. Repeal.-Chapter 44, Session Laws of 1937, regular session, 
is repealed. This section does not negative an implied repeal of any 
statute which conflicts with this act. 

Section 10. Emergency.-To preserve the public peace, health, and 
safety it is necessary that this act shall become immediately operative. 
It is therefore declared to be an emergency measure, and shall take 
effect upon its passage in the manner provided by law. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 
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2. Special Prohibitory Laws 

Rev. Code Ann. (Supp., 1936) 
Milk. Cream, Butterfat 

Sec. 943z8. Destruction of competition.-No person, firm, or cor
poration engaged in the business of buying milk, cream, or butter
fat for the purpose of manufacture, either by himself or another shall 
with the intention of destroying or injuring the business of a com
petitor or restraining in any manner an open competition in said 
business, discriminate between the different sections, localities, com
munities, or. cities of this State· by purchasing or offering to purchase 
such commodity at a higher price in any one locality than is paid or 
offered for the same commodity by such person, firm, or corporation 
in any other locality, after making due allowance for the difference, 
if any, in the grade or quality of the commodity or conditions locally 
affecting its production and in the actual cost of transportation 
from the place of purchase to the place of manufacture, sale or stor· 
age. Any person violating any of the provisions of this section shall 
be guilty of a misdemeanor. (L. '31, c. 82, sec. 50.) 

Sec. 943z3. Attorney general and county attorneys.-It shall be 
the duty of the attorney general and of the county attorney of each 
county in the State, and each of their assistants and .deputies, to ad
vise the commissioner upon request in the performance of his duties, 
and such mentioned officials shall institute and prosecute to con
clusion all civil or criminal actions arising under the provisions of 
this act when the facts justifying such civil or criminal action are 
brought to their attention, either by the commissioner or any other 
person. (L. '31, c. 82, sec. 45.) 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Dig. Stat. (Pope, 1937) 

Sec. 5606. Definitions of terms.-The following terms as used in 
this act are hereby defined as follows: · 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to con

sumers for use. 
(e) ''Person" means an individual, a corporation, a partnership, . 

an association, a joint-stock company, a. business trust, or any unin
corporated organization. 

Act 92 of 1937, approved February 18, 1937, section 1. 
Sec. 5607. What contracts are lawful.-No contract relating to 

the sale or resale of a commodity which bears, or the label or con· 
tainer which bears, the trade-mark, brand, or name of the producer 
or distributor of such commodity and which commodity is in free 
and open competition with commodities of the same general class 
produced or distributed by others shall be deemed in violation of 
any law of the State of Arkansas by reason of any of the following 
provisions which may be contained in such contract: 

(a) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, 
resell at less than the minimum price stipulated by the seller. 

210236'-4()-,·ol. 2-----e 11 
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(c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless 
such other wholesaler will make the same agreement with any whole
saler or retailer to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell 
the same except to consumers for use and at not less than the stipu
lated minimum price. (Id., sec. 2.) 

Sec. 5608. Acts which are deemed a violation.-For the purpose 
of preventing evasion of the resale price restrictions imposed in 
respect of any commodity by any contract entered into pursuant 
to the provisions of this act except to the extent authorized by .the 
said contract: 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever whether by the giving of coupons· or otherwise, in con
nection with any such sale; or 

(c) The sale or offering for sale of such ~ommodity in combi
nation with any other commodity, shall be deemed a violation of 
such resale price restrictions, for which the· remedies prescribed by 
section 5611 shall be available. (Id., sec. 3.) 

Sec. 5609. No retail price to be established except by holder of 
trade-mark.-No minimum resale price shall be established for any 
commodity, under any contract entered into pursuant to the pro
visions .of this act, by any person other than the owner of the trade
mark, brand, or name used in connection with such commodity or 
by a distributor specifically authorized to establish said price by 
the owner of such trade-mark, brand, or name. (Id., sec. 4.) 

Sec. 5610. Exceptions as to resale of commodity.-No contract 
containing any of the provisions enumerated in section 5607 shall 
be deemed to preclude the resale of any commodity covered thereby 
without reference to·such contract in the following cases: 

(a) In closing out of .the owner's stock for the bona fide purpose 
of discontinuing dealing in any such commodity and plain notice 
of the fact is given to the public; provided, the owner ·of such 
stock shall give to the producer or distributor of such commodity 
prompt and reasonable notice, in writing, of his intention to close 
out said stock, and an opportunity to purchase such stock at the 
original invoice price; 
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(b) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or indi· 
rectly referred to in the advertisement or sale thereof; 

(c) When the goods are altered, second-hand, ddmaged, or dete
riorated and plain notice of the fact is given to the public in the 
advertisement and sale thereof, such notice to be conspicuously dis
played in all advertisements and to be affixed to the commodity; 

(d) By any officer acting under an order of court. (Id., sec. 5.) 
Sec. 5611. Advertising at price less than stipulated retail price 

actionable.-Wilfully and knowingly advertising, offering for sale, 
or selling any commodity at less than the price stipulated in any con
tract entered into pursuant to the provisions of this act, whether the 
person so advertising, offering for sale, or selling is or is not a party to 
such contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. (Id., sec. 6.) 

Sec. 5612. Certain contracts not affected.-This act shall not ap
ply to any contract or agreement between or among producers or 
distributors or between or among wholesalers or between or among 
retailers as to sale or resale prices. (I d., sec. 6.) 

Sec. 5613. Constitutionality of act.-If any provision of this act, 
or the application thereof to any person or circumstance, is held invalid, 
the remainder of the act, and the application of such provisions to 
other persons or circumstances, shall not be affected thereby. (Id., 
sec. 8.) 

Sec. 5614. Known as Fair Trade Act.-This act may be known 
and cited as the "Fair Trade Act." (ld., sec. 9.) 

B. PROHIBITION OF SALES BELOW COST 

Dig. Stat. (Pope, 1937) 
Unfair Practices Act 

· See.14313.1 Sale at less than cost prohibited.-It shall be unlaw
ful for any person, partnership, firm, corporation, joint stock com
pany, or other association engaged in business within this State, to 
sell, offer for sale, or advertise for sale any article or product, or 
service or output of a service trade, at less than cost thereof to such 
vendor, or give, offer to give, or advertise the intent to give away 
any article or product, or service or output of a service trade for 
the purpose of injuring competitors and destroying competition, 

'For Sf'C. 14311 dealing with destruction of competition, see A.ntidiscrimina
ti011 Lt'gililation: General Prohibitory Lal£8, infra. For see. 14312 dealing with 
responsibility of offieers and agents, see i.tlfra.. 
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and he or it shall also be guilty of a misdemeanor, and on conviction 
thereof shall be subject to the penalties set out in section 11 of this 
act for any such act. 

The term "coW' as applied to production is hereby defined as 
including the cost of raw materials, labor, and all overhead expenses 
of the producer; and as applied to the distribution "cost" shall mean 
the invoice or replacement cost, whichever is lower, of the article or 
product to the distributor and vendor plus the cost of doing busi.ness 
by said distributor and vendor. 

The "cost of doing business" or "overhead expense" is defined as 
all costs of doing business incurred in the conduct of such business 
and must include without limitation the following i~ems of expense: 
labor (including salaries of executives and officers), rent, interest on 
borrowed capital, depreciation, selling cost, maintenance of equip
ment, delivery cost, credit losses, all types of licenses, taxes, insurance, 
and· advertising. (Act 253, Acts of 1937, approved Mar. ·17, 1937, 
sec; 3.) 

Sec. 14314. How cost established.-In establishing the cost of a 
given article or product to the distributor and vendor, the invoice 
cost of said article or product purchased at a forced, bankrupt, close
out sale, or other sale outside of the ordinary channels· of trade may 
not be used as a basis for justifying a price lower than one based upon 
the replacement cost as of date of said sale of said article or product 
replaced . through the ordinary channels of trade, unless said article 
or ·product is kept separate from goods purchased in the ordinary 
channels of trade and unless said article or product is advertised and 
sold as merchandise purchased at a foreed, bankrupt, closeout sale, 
or by means other than through the ordinary channels of trade, and 
said advertising shall state the conditions under which said goods 
were so purchased, and the quantity of such merchandise to be sold 
or offered for sale. (I d., sec. 4.) 

Sec. 14315. Proofof violation.-In any injunction proceeding or 
in the prosecution of any person as officer, director, or agent, it shall 
be sufficient to allege and prove the unlawful intent of the person, 
firm, or corporation for whom or which he acts. Where a particular 
trade or inaustry of which the person, firm, or corporation for whom 
or which he acts, or where a particular trade or industry, of which 
the person, firm, or corporation complained against is a member, has 
an established cost survey for the locality and vicinity in which the 
offense is committed, the said cost survey shall be deemed competent 
evidence to be used ~~ proving the costs of the person, firm, or cor
poration complained against within the provisions of this act. 
(Id~, sec. 5.) 
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Sec.14316. Exceptions.-The provisions of sections 3, 4, and 5 shall 
not apply to any sale made: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any such stock 
or commodity, and in the case of the sale of seasonal goods or to the 
bona fide sale of perishable goods to prevent loss to the vendor by 
~poilage or depreciation, provided notice is given to the public 
thereof: -

(b) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof; 

(c) By an officer acting under the orders of any court; 
(d) In an endeavor made in good faith to meet the legal prices 

of a competitor as herein defined selling the same article or product, 
or service or output of a service trade, in the same locality or trade 
area. 

Any person, firm, or corporation who performs work upon, ren~ 
ovates, alters, or improves any personal property belonging to an
other person, firm, or corporation, shall be construed to be a vendor 
within the meaning of this act. (I d., sec. 6.) . 

Sec. 14317. Secret payments deemed violation.-The secret pay
ment or allowance of rebates, refunds, commissions, or unearned 
discounts, whether in the form of money or otherwise, or secretly 
extending to certain purchasers special servi~s or privileges not 
extended to all purchasers purchasing upon like terms and condi
tions, to the injury of a competitor and where such payment or 
allowance tends to destroy competition, is an unfair trade practice 
and any person, firm, partnership, corporation, or association resort
ing to such trade practice shall be deemed guilty of a misdemeanor 
and on conviction thereof shall be subject to the penalties set out 
in section 11 of this act. (Id., sec. 7.) · 

Sec. 14312. Officers and agents responsible.-Any person who, 
either as director, officer, or agent of any firm or corporation or as 
agent of any person, violating the provisions of this act, assists or 
aids directly or indirectly, in such violation shall be responsible 
therefor equally with the person, firm, or corporation for whom or 
which he acts. 

In the prosecution of any person as officer, director, or agent, it 
shall be sufficient to allege and prove the unlawful intent of the per
son, firm, or corporation for whom or which he acts. (Id., sec. 2.) 

Sec. 14318. Third violation-Penalty.-Upon the third violation 
of. any of the provisions of sections 1 to 7, inclusive of this act by 
any person, firm, or corporation, it shall be the duty of the attorney 
general to institute proper suits or quo warranto proceedings in any 
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court of competent jurisdiction for the forfeiture of its charter, 
rights, franchises, or privileges and powers exercised by such corpo
ration, and to permanently enjoin it from transacting business in 
this State. If in such action the court shall find such corporation 
is violating or has violated any of the provisions of section 1 to 7, 
inclusive, of this act, it must enjoin said corporation from doing 
business in this State permanently or for such . time as the court 
shall order, or must annui the charter or revoke the franchise of 
such corporation. (ld., sec. 8.) 

Sec. 14319. Contracts violating act void.-Any contract, express 
or implied, made by any person, firms, or corporation in violation 
of any of the provisions of section 1 to 7, inclusive, of this act is 
declared to be an illegal contract and no recovery thereon· shall be 
had. (Id., sec. 9.) 

Sec. 14320. Remedies; injunction and damages.-Any person, 
firm, private corporation, or municipal or other corporation, or trade 
association, may maintain an action to enjoin a continuance of any 
act or acts in violations 1 to 7, inclusive, of this act and, if injured 
thereby, for the recovery of damages. If, in such action, the court 
shall find that the defendant is violating or has violated any of the 
provisions of sections 1· to 7,- inclusive, of this act, it shall enjoin 
the defendant from a continuance thereof. It shall not be necessary 
that actual damages to the plaintiff be alleged or proved. In addi
tion to such injunctive relief, the plaintiff in said action shall be 
entitled to. recover from the defendant . three times the amount of 
the actual damages, if any, sustained. 
· Any defendant in an action brought under the provisions . of this 

section of any witness desired by the State, may be required to 
testify under the provisions ofsections 3941, 5147, 5149, 5150, 5151, 
5152, 5153, 5160, 5161, 5162, 5163, 5203, 9137 of Pope's Digest, in addi
tion the books and records of any defendant may be brought into court 
and introduced, by reference, into evidence; provided, however, that 
no information so obtained may be used against the defendant as a 
basis for a misdemeanor prosecution under the provisions of sections 
l to 7, inclusive, and 11 of this act. Id., sec.lO.) 

Sec. 14321. Penalties.-Any person, firm, or corporation, whether 
as principal, agent, officer, or director, for himself, or itself, or for 
another person, or for any ·firm or corporation, or any corporation, 
who or which shall violate any of the provisions of section 1 to 7, 
inclusive, of this act, is guilty of a misdemeanor for each .single 
violation and upon conviction thereof, shall be punished by a fine 
of not less than one hundred ($100.00) dollars, nor more than one 
thousand ($1,000.00) dollars, or: by imprisonment not exceeding six 
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months or by both said fine and imprisonment, in the discretion of 
the court. (Id., sec. 11.) 

Sec. 14322. Separability of act.-If any section, sentence, clause, 
or phrase of this act is for any reason held to be unconstitutional. 
such decision shall not affect the validity of the remaining portions 
of the act. The legislature hereby declares that it would have· passed 
this act, and each section, sentence, clause, or phrase thereof, !rre~ 
spective of the fact that any one or more other sections, sentences, 
clauses or phrases be declared unconstitutional. The remedies herein 
prescribed are cumulative and in addition to the remedies prescribed 
are cumulative and in addition to the remedies prescribed to the 
Public Utilities Act for discriminations by public utilities. If any 
conflict shall arise between this act and the Public Utilities Act, the 
latter shall prevail. (ld., sec. 12.) 

. See.14323. Purpose of act.-The legislature declares that the pur
pose of this act is to safeguard the public against the creation or 
perpetuation of monopolies and to foster and encourage competition, 
by prohibiting unfair and discriminatory practices by which fair 
and honest competition is destroyed or prevented. This act shall 
be literally construed that its beneficial purposes may be subserved. 
(Id., sec. 13.) 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Dig. Stat. (Pope. 1937) 

Sec. 14297. Unfair discrimination.-Any person, firm, company, 
association or corporation, foreign or domestic, doing business in the 
State of Arkansas, and engaged in buying any product or commodity 
in general use for manufacturing or other purposes; or engaged in 
the production, manufacture or distribution of any commodity in 
general use, that shall intentionally, for the purpose of destroying 
the business of a competitor in any locality, discriminate between 
different sections, communities or cities of this State, in buying at a 
higher price or by selling such commodity at a lower rate in one 
section, oommunity or city, than is paid or charged for said commod
ity by said party in another section, community or city, after making 
?uetlallowance for the difference, if any, in the grade or quality, and 
m 1e actual cost of transportation from the point of buying or of 
production, if a raw product, or from the point of manufacture, if a 
manufactured product, shall be deemed guilty of unfair discrimina- · 
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tion, which is hereby prohibited and declared unlawful. The buying 
at a higher price or selling at a lower price in one locality, com
munity, or city than the party or parties pay for or sell a like com
modity or article in another locality, city or community shall be 
prima facie evidence of intention upon the part of the person, com
pany or corporation to unfairly discriminate between different sec
tions. (Act May 10, 1907, p. 720, sec. 1.) 

See. 14298. Penalty.-Any person, firm, company, association, or 
corporation, violating any of the provisions of the preceding section, 
and any officer, agent or receiver of any firm, company, association 
or corporation, or any member of the same, or any individual, found 
guilty of a violation thereof, shall be fined not less than five hundred 
dollars, nor more than five thousand dollars, or be imprisoned in the 
county jail not to exceed one year, or suffer both penalties. (I d., sec. 2.) 

See. 14299. Contracts void.-All contracts or agreements made in 
violation of any of the provisions of the two preceding sections shall 
be void. (Id., sec. 3.) 

Sec. 14300. Duty to enforce.-It shall be the duty of the prosecut
ing attorneys in their counties and the attorney general to enforce the 
provisions of the preceding sections of this act by appropriate actions 
in courts of competent jurisdiction. (I d., sec. 4.) 

Sec. 14301. Secretary of state to refer complaints.-If complaint 
shall be made to the secretary of state that any corporation author
ized to do business in this State is guilty of unfair discrimination, 
within the terms of this act, it shall be the duty of the secretary of 
state to refer the matter to the attorney general, who may, if the facts 
justify it in his judgment, institute proceedings in the courts against 
such corporation. (Id., sec. 5.) 

Sec. 14302. Revocation of corporate charters.-If any corpora
tion, foreign or domestic, authorized to do business in this State, is 
found guilty of unfair discrimination, within the terms of this act, 
it shall be the duty of the secretary of state to immediately revoke 
the charter of such corporation to do business in this State. {Id., 
sec. 6.) 

Sec. 14363. Ouster of corporations.-!£ after revocation of its 
charter such corporation, or any other corporations not having a 
charter, and found guilty of having violated any of the provisions 
of this act, shall continue or attempt to do business in this State, it 
shall be the duty of the attorney general, by proper suit in the name 
of the State of Arkansas, to oust such corporation from all business 
of every kind and character in said State of Arkansas. (Act May 
10, 1907, p. 720, sec. 7.) 
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Unfair Practices Act 

Sec. 14311. Destruction of competition prohibited.-It shall be 
unlawful for any person, firm, or corporation, doing business in the 
State of Arkansas and engaged in the production, manufacture, dis
tribution or sale ·of any commodity or product, or service or output 
of a service trade, of general use or consumption, or the product or 
service of any public utility, with the intent to destroy the competi
tion of any regular established dealer in such commodity, product 
or service or to prevent the competition of any person, firm, private 
corporation or municipal or other public corporation, who or which 
in good faith, intends and attempts to become such dealer, to discrimi
nate between different sections, communities or cities or portions 
thereof, or between different locations in such sections, communities, 
cities or portions thereof in this State, by selling or furnishing such 
commodity, product or service at a lower rate in one section, com
munity or city, or any portion thereof, or in one location in such 
section, community, or city or any portion thereof, than in another 
after making allowance for difference, if any, in the grade or quality, 
quantity, and in the actual cost of transportation from the point of 
production, if a raw product or commodity or from the point of 
manufacture, if a manufactured product or commodity. This act shall 
not be construed to prohibit the meeting in good faith of a competi
tive rate, or to prevent a reasonable classification of service by public 
utilities for the purpose of establishing rates. The inhibition hereof 
against locality discrimination shall embrace any scheme of special 
rebates, collateral contracts or any device of any nature whereby 
such discrimination is, in substance or fact, effected in violation of 
the spirit and intent of this act. (Sec. 1, Act 253, Acts of 1937, 
approved March 17, 1937.) 

For procedural and penalty provisions, see Prohibition ·of Sales 
Below Cost, supra. 

Dig. Stat. (Pope. 1937) 
Predatory Price Practices 

Section 9413 provides that any person, persons, company, partner
~hip, association, corporation, or agent engaged in the manufacture or 
sale or any article of commerce or consumption produced, manufac
tured or mined in this State, or elsewhere, shall, with the intent and 
purpose of driving out competition, or for the purpose of financially 
injuring competitors, sell within this State at less than cost of manu
facture or production, or sell in such a way, or give away in this State 
their productions for the purpose of driving out competition, o; 
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financially injuring competitors engaged in similar business, said per· 
son, or persons, company, partnership, association, corporation, or 
agent resorting to this method of securing a monopoly within this 
State in such business, shall be deemed guilty of. a conspiracy to form 
or secure a trust or monopoly in restraint of trade, and, on conviction 
thereof, shall be subjected to the penalties of this act. See vol., State 
Antitrust Law: General .Antitrust Laws. 

2. Special Prohibitory Laws 

Dig. Stat. (Pope, 1937) 
Newspaper Services 

Sections 10358-61 provide that companies furnishing news for 
publication in newspapers shall furnish all newspapers, persons, and 
corporations such services at uniform rates in the same manner, 
and without discrimination to all; no increase in rates shall apply in 
the State unless such increase is in conformity with uniform in
creased rates made for all other places wherever said company is 
furnishing such news services; telephone and telegraph companies 
transmitting news prohibited [sic] by the statute are liable to fines 
and for damages to persons discriminated against. 

Manufactured Products, Coal; Oil, or Dressed Beef 

Sec. 14304. Discrimination in manufactured products.-It shall 
be unlawful for any person, company, corporation or association 
engaged in the sale of any manufactured products, coal oil, or 
dressed beef to sell any such manufactured products, coal oil, or 
dressed beef at a greater cash price at any place in this State than 
such. person, company, corporation, or association sells such manu· 
factured product, coal oil, or dressed beef at other points in this 
State, after making due allowances for difference .in cost of carriage 
or other necessary cost, or wilfully refuse or ·fail to allow to any 
person, corporation, or company making purchases of such manu· 
factured product, coal oil, or dressed beef all rebates and discounts 
which are granted by them to other purchasers, for cash, of like 
quantities -()f such manufactured product, coal oil, or dressed beef. 
(Act April29, 1903, p. 349, sec. 1.) 

Sec. 14305. Penalty.-Any person, company, corporation, or asso
ciation violating any of the provisions of this act shall forfeit not 
less than two hundred dollars nor more than one thousand dollars 
for every such offense, and each unlawful sale or refusal or failure to 
allow such rebate or discount shall constitute a separate offense; 
the penalty in such cases to be recovered by an action in the name 



ARKANSAS 21 

of the person, company, corporation, or association damaged by such 
greater price, or refusal of, or failure to allow such rebate or dis
count, or in the name of the State at the relation of any prosecuting 
attorney in this State, the moneys thus collected to be paid to the 
person, company, corporation, or association bringing the suit; and 
when such suit shall be brought in the name of the State, the moneys 
collected shall be paid, one-fourth to the prosecuting attorney bring
ing the suit and three-fourths to the permanent school fund. - (ld. 
sec. 2.) 

Sec. 14306. Venue and process.-Actions and suits under this act 
may be brought in any county in which the offense was committed, 
by action at law or suit in equity in the circuit court; and where the 
defendants are persons, companies, or associations, the service of sum
mons upon such defendants in any county of this State shall be suf
ficient service; and where the defendant is a corporation, the service 
of summons upon any agent of such corporation in this State shall be 
a Ia wful service. Several offenses under this act may be joined in 
one action of suit. (Act April 29, 1903, sec. 3.) 

Milk. Cream, and Butter 

Sec. 14308. Discrimination in buying milk, cream, butter, butter· 
fat, poultry, eggs, grain, or cottonseed.-Any person, firm, com
pany, association, or corporation, foreign or domestic, doing business 
in the State of Arkansas and engaged in the business of buyjng milk, 
cream, butter, butterfat, poultry, eggs, grain, or cottonseed for the 
purpose of destroying or injuring the business of a competitor, shall 
discriminate between different sections, ·localities, communities, cities, 
or towns of this State by purchasing such commodity or commodities 
at a higher price or rate in one section, locality, community, city, or 
town than is paid for the same commodity by such person, firm, com
pany, association, or corporation in another section, locality, com
munity, city, or town, after making due allowance, if any, in the 
grade or quality of such commodity, and in the actual cost of trans
portation from the point of purchase to the point of manufacture, 
sale, or storage, shall be deemed guilty of unfair discrimination, 
which is hereby prohibited and declared to be unlawful, provided 
that the fact that any person, firm, company, association, or corpora
tion purchast>s any of the above-mentioned commodities at a higher 
price. or r.ate in the. one section, locality, community, city, or town 
than lS pa1d at the tlme for the same commodity by the same person, 
firm, company, association, or corporation in any other section local-. . . ' 
1ty, commumty, ctty, or town, after making due allowance for the 
difference, if any, in the grade or quality and in the actual cost of 
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transportation from the point of purchase, sale, or storage, shall be 
prima facie evidence that such higher price or rate was paid for the 
purpose of destroying or injuring the business of a competitor, and 
that such person, firm, company, association, or corporation is guilty 
of unfair discrimination. (Sec. 1, Act 616, Acts of 1923, approved 
March 23, 1923.) 

Sec. 14309. Penalty.-Any person, firm, company, association, or 
corporation who shall be convicted of unfair discrimination, as de
fined by this act, shall be fined for each offense not less than one 
thousand dollars nor more than ten thousand dollars, and in addition 
thereto, shall be enjoined upon the application of the State of 
Arkansas or any person, firm, or corporation injured by such dis
crimination from engaging directly or indirectly in the business of 
purchasing in any such commodities. (Id., Sec. 2.) 

Sec.14310. Duty of attorney general.-It is hereby made the duty 
of the attorney general of the State of Arkansas upon being informed 
that any person, firm, company, association, or corporation has been 
convicted of unfair discrimination as defined in this act, immediately 
to institute suit in the name of the State of Arkansas in any chancery 
court of this. State where service may be had upon the defendant 
against such person, firm, co~pany, association, or corporation, to 
enjoin such person, firm, company, association; or corporation from 
engaging directly or indirectly in the business of buying any such 
commodities, and upon proof that any such person, firm, company, 
association, or corporation has been convicted of unfair discrimina
tion, the court shall issue such injunction. (Id., sec. 3.) 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Gen. Laws (Deering, 1937), Aet 8782 

Sec. 1. Certain sale contracts declared lawful.-No contract re
lating to the sale or resale of a commodity which bears, or the label 
or content of which bears the trade-mark, brand, or name of the 
producer or owner of such commodity and which is in fair and open 
competition with commodities of the ~Same general class produced by 
others shall be deemed in violation of any law of the state of Cali
fornia by reason of any of the following provisions which may be 
contained in such contract : 

1. That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whoin he may 
resell such commodity to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain' or 
imply conditions that such commodity may be resold without refer-
ence to such agreement in the following cases: · 

1. In closing out the owners' stock for the purpose of discontinuing 
delivering any such commodity. 

2. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. By any officer acting under the orders of any court. 
Sec. lYz. Sales below contract price.-Wilfully and knowingly 

advertising, offering for sale or selling any commodity at less than the 
price stipulated in any contract entered into pursuant to the pro
visiOn of section 1 of this act, whether the person so advertising, 
offering for sale or selling is or is not a party to such contract, is 
unfair competition and is actionable at the suit of any person dam
aged thereby .. (New section added by Stats. 1933, p. 793.) 

za 
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Sec. 2. Exception.-This act shall not apply to any contract or 
agreement between producers or between wholesalers or between re
tailers as to sale or resale prices. 

Sec. 3. Definitions.-The following terms, as used in this act, are 
hereby defined as follows: 

"Producer" means grower, maker, baker, manufacturer, or 
publisher. 

"Commodity" means any subject of commerce. 
Sec. 4. Constitutionality.-H any provision of this act is declared 

unconstitutional it is the intent of the legislature that the remaining 
portions thereof shall not be affected but that such remaining portions 
remain in full force and effect. 

Sec. 5. Short title.-This act may be known and cited as the "Fair 
trade act." 

Sec. 6. Sales through vending machines.-All the provisions of 
this act shall extend to any commodity sold through vending equip
ment. If. such vending equipment bears the trade-mark, brand, or 
name of the producer or. owner of such commodity and if such 
commodity is in fair and open competition with commodities of the 
same general class produced by others. (New section added by 
Stats. 1937, p. 2364.) 

NO'l'lt.-Stats. 1937, eh. 843, adding the foregoing section, further provided 
as follows: 

Sec. 2. Constitutionality.-It is herehy declared to be the intent of this LegiS· 
· lature in adding section 6 to the Fair Trade Aet that, if said section 6 should 
be held to be unconstitutional, the remainder of the act shall be unaffected 
thereby and shall continue in full. force and effect. (Stats. 1937, p. 2364.) 

Gen. Laws (Deering, 1937), Act 3796 
Alcoholic Beverage Control Act 

Sec. 55.5. Beverage contracts; price-fixing agreements author· 
ized; operation of agreements; right of action for breach.-(a) 
No contract relating to the sale or resale of any alcoholic beverage 
which bears, or the label or content of which bears, the trade-mark, 
brand, or name of the producer or owner of such alcoholic beverage 
and which is in fair and open competition with alcoholic beverages 
of the same general class produced by others shall be deemed in 
violation of any law of this State by reason of any of the following 
provisions which may be contained in such contract: 

(1) That the buyer will notresell such alcoholic beverage except 
at the price stipulated by the vendor; 

(2) That the producer or vendee of the alcoholic beverage require, 
upon the sale thereof to another, that such purchaser agree that he 
will not, in turn,. resell except at the price stipulated by such pro
ducer or vendee. 
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(b) Such provisions in any contract shall be deemed to contain 
or imply conditions that .such alcoholic beverage may be resold with
out references to such agreement in the following cases: 

(1) In closing out the owner's stock for the purpose of discon
tinuing delivery of any such alcoholic beverage; provided, however, 
that at the place of any such sale and upon the goods sold and in 
any advertisement in connection therewith public notice is given of 
the character of such sale as a "close out sale"; provided further, 
that such alcoholic beverage is first offered to the manufacturer or 
vendor thereof at the original invoice price at least ten days before 
it is offered for sale to the public; 

(2) ·when the alcoholic beverage or container is damaged or de
teriorated in quality, and notice is given to the public thereof at the 
place of any such sale and upon the goods sold and in any adver
tisement in connection therewith; 

(3) By any officer acting under the orders of any court. 
(c) Right of action for breMh.-Wilfully and knowingly adver

tising, offering for sale, or selling any alcoholic beverage at less than 
the price stipulated in any contract entered into pursuant to the 
provisions of this section, whether the person so advertising, offering 
for sale, or selling is or is not a party to such contract, is unfair 
competition and is actionable at the suit of any person damaged 
thereby. 

(d) This section shall not apply to any contract or agreement 
between producers or between wholesalers or between retailers as 
to sale or resale prices. (Added by Stats. 1937, p. 2173.) 

See also Administrative P1ice 0 ontrol, infra. -

fudicia/ Decisions 
Early History. 

Prior to the enactment of the Fair Trade Act, agreements fixing the 
resale price of a commodity were held enforceable against contracting 
retailers as reasonable restraints of trade. Grogan v. Chaffee, 156 Cal. 
611, 105 Pac. 7 45 ( 1909) ; Ghirardelli Co. v. Hunsicker, 164 Cal. 355, 128 
Pac. 1041 (1912). Such a contract is expressly permitted by the anti
trust law provision permitting agreements to market commodities at a 
reasonable profit. Ghirardelli Oo. v. Hunsicker, supra. In this case, 
it was held that a manufacturer could enforce a resale price agreement 
against a retailer who had contracted with a wholesaler to maintain 
the price restriction. 
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In recognizing the right of an exclusive distributor to refuse to deal 
with a retailer who would pot agree to maintain a stipulated retail 
price, a court, in Munter v. Ea8tman Kodak Oo., 28 Cal. App. 660, 153 
Pac, 737 (1915), stated that contracts fixing the resale prices of com
modities were valid, there being no horizontal combination to fix 
prices and the prices fixed being reasonable. 
Constitutionality of the Act. 

The Fair Trade Act is constitutional as a valid exercise of the police 
power of the state, promoting the public convenience and general pros· 
perity. The statute is not discriminatory, the classification of com
modities bearing a trade-mark being a reasonable one. Ma:IJ FactO'i' & 
Oo. v. Kunsman, 5 Cal. (2d) 446, 55 Pac. (2d) 177 (1936); Pyrou 
Sales Oo. v. Pep Boys, 5 Cal. (2d) 784, 55 Pac. (2d) 194 (1936); aff'd 
299 U.S. 198, 57 Sup. Ct. 147, 81 L. Ed. 122 (1936). 
Application of the Act. 
Parties Entitled to Establish Resale Prices. 

A "sole exclusive distributor" has the right to establish a resale price 
restriction. Parrott & Oo. v. Somerset House (Super. Ct. 1937), 
3 CCH 25026; De Voin v. W. T. Grant Oo. (Super. Ct.1938), 3 CCH 
25106. 

In a dictum in Parrott & Co. v. Somerset House, supra, the court 
stated "If the producer neglects to determine the price of his own 
commodity, then any subsequent vendor thereof may fix the price by 
contract with his vendee and the same shall operate as a restriction 
upon all others with knowledge." 
Methods of Establishing Resale Prices. 

While the courts have not determined this question, in Parrott & Oo. 
v. Somerset House, supra, the plaintiff had inserted resale price re~ 
strictions in contracts made with a majority of the retailers in the 
State, and in De Voin v. W. T. Grant Oo., supra, resale prices had been 
fixed in agreements with several hundred retailers. 
Relation of Price to Value. 

A distributor of perfume can establish a resale price for one dram 
and can require that the same price be maintained in any sale of less 
than one <lram. The resale price established need have no relation to 
the value of the article, as long as the commodity is in "fair and open 
competition" as required by statute. De V oin v. lf, T. Grant Oo., 
BUpra. 
Removal of Brand. 

A court has stated that a retailer would not be bound by a resale price 
restriction if the commodity is not sold under the brand or name of 
the manufacturer. De Voin v. W, T. Grant Oo., supra. 
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Parties Bound by Resale Price Restrictions. 
Under the statute originally passed in 1931 and not including section 

1%, it was held that a noncontracting dealer, with notice, could sell 
at less than the prices fixed in a resale price agreement. Dr. Miles 
California Co. v.Sontag Chain Stores Co. Ltd.,41 Pac. (2d} 540 (Dist. 
Ct. App. 1935). On appeal, after the enactment of section 1% and 
the service of an amended complaint, a noncontracting dealer with 
notice of the restriction was held bound by it. Id., 8 Cal. (2d)-178, 
64 Pac. (2d) 726 (1937). In other cases noncontracting dealers with 
notice of resale price restrictions have also been held bound. Ma:J: 
Factor v. Kunsman, l> Cal. (2d) 446, 55 Pac. (2d) 177 (1936); Pyroil 
Sales Co. v. Pep Boys, 5 Cal. (2d) 784, 55 Pac. (2d) 194 (1936); 
Parrott & Co. v. Somerset House, supra,· De V oin v. W. T. Grant Co., 
supra. 

In M(l.;JJ Factor v. Kunsnwn, supra, the court stated that section 1% 
was a statutory extension of the tort doctrine of interference with con
tractual relations. 

Parties Entitled to Enforce Resale Price Restrictions. 
A "sole exclusive distributor" establishing a resale price restriction 

can enforce it. Par'f'ott & Oo. v. Somerset House, supra,- De V oin v. W. 
T. Grant Oo., supra. 

A producer, owning the trade-mark, can enforce a resale price 
restriction established by him. Ma:JJ Factor & Oo. v. Kunsmam, supra. 

B. PROHIBITION OF SALES BELOW COST 

Gen. Laws (Deering, 1937), Act 8781, as amended by Gen. Laws (Deering, Supp., 
1939), Act 8781 

Unfair Practices Act 

Sec. 3. Sales at less than cost.-"Cost" defined: "Cost of doing 
business" or "overhead expense" defined: "Loss leader": Scope of 
prohibitions. It shall be unlawful for any person engaged in busi
ness within this State, to sell any article or product at less than the 
cost thereof to such vendor, or give away any article or product, for 
the purpose of injuring competitors or destroying competition, and 
he shall also be guilty of a misdemeanor, and on conviction thereof 
shall be subject to the penalties set out in sectl.on 11 of this act for 
any such act. 

The term "cost" as used m tlrls act as applied to production is 
hereby defined as including the cost of raw materials, labor, and all 
overhead expenses of the producer; and as applied to distribution 
"cost" shall mean the invoice or replacement cost, whichever is lower, 

210235°-41)-vol 2-7 
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of the article or product to the distributor and vendor plus the cost 
of doing business by said distributor and vendor.1 

The "cost of doing buSiness" or "overhead expense" as used in 
this act is defined as all costs of doing business incurred in the con
duct of such business and must include without limitation the fol
lowing items of expense : Labor (including salaries of executives 
and officers), rent, interest on borrowed capital, depreciation, selling 
cost, maintenance of equipment, delivery costs, credit losses, all types 
of licenses, taxes, insurance, and advertising. 

The prohibitions of this act shall . be deemed among the other 
purposes and objects of the actto also prohibit the practice of using 
any article or product as a "loss leader." Loss leader, as used herein, 
shall mean any article or product sold at less than cost as herein 
defined to induce, promote or encourage, the purchase of other mer
chandise, or which may have the tendency or capacity to mislead 
or deceive purchasers or prospective purchasers, or which diverts 
trade from or otherwise injures competitors. 

The prohibitions of this section shall embrace any scheme of spe~ 
cial rebates, collateral contracts, or any device of any nature whereby 
a sale below cost· is effected in violation of the spirit and intent of 
any provisions of- this . act. .(Amended Stats. 1935, p. 1548; ch. 
860, Laws of 1937, ch. 175, Laws of 1939.) 

Sec. 4. Purchases at forced or bankrupt sales; "ordinary chan
nels of trade."-In establishing the cost of a given article or product 
to the distributor and vendor, the invoice cost of said article or prod
uct purchased at a forced, bankrupt, close-out sale, or other sale out
side of the ordinary channels of trade may not be used as a basis for 
justifying a price lower than one based upon the replacement cost 
as of. date of said sale of said article or product replaced through 
the ordinary channels of trade, unless said article or product is kept 
separate from goods purchased in the ordinary channels of trade 
and unless said article or product is advertised and sold as merchan~ 
dise purchased at a. forced, bankrupt, close-out sale, or by means other 
than through the ordinary channels of. trade, and said advertising 
shall state the conditions under which said goods were so purchased, 
and the quantity of such merchandise to be sold or offered for sale. 

"Ordinary channels of trade" shall mean those ordinary, regular, 
and daily transactions in the mercantile trade whereby title to an 
article or product, in no way damaged or deteriorated, is transferred 
from one person to another, and shall not include sales of bankrupt 

1 For see. 1 dealing with unlawful practices, see AntidiJJcrimination Legtsl~ 
tion: General Prohibitory Laws, infra. 

For sec. 2 dealing with prosecution of officers and agents, soo infra. 
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stocks, close-out goods, dents, sales of goods bought from a business 
or merchant retiring from business, fire sales, and sales of damaged 
or deteriorated goods, which damage or deterioration results from 
any cause whatsoever; provided that this last listing herein shall 
not be held to be all inclusive but as example only. (Amended by 
Stats. 1931, p. 1335; Stats. 1935, p. 1548; Stats. 1937, p. 2397.) 

Sec. 5. Proof of intent; cost surveys; presumptive evidence.
In any injunction proceeding or in the prosecution of any person 
as officer, director, or agent, it shall be sufficient to allege and prove 
the unlawful intent of the person, firm, or corporation for whom or 
which he acts. Where a particular trade or industry, of which the 
person, firm, or corporation complained against is a member, has an 
established cost survey for the locality and vicinity in which the 
offense is committed, the said cost survey shall be deemed competent 
e.vidence to be used in proving the costs of the person, firm, or cor· 
poration complained against within the provisions of this act. 

Presumptive eviderwe.-In all actions brought under the provisions 
of this act proof of one or more acts of selling or giving away any 
article or product below cost or at discriminatory prices, together 
with proof of the injurious effect of such acts, shall be presumptive 
evidence of the purpose or intent to injure competitors or destroy 
competition. (Amended by Stats. 1931, p. 1335; Stats. 1935, p. 
15!8; Stats. 1937, p. 2398.) 

Sec. 6. When sale at less than cost permitted.-The provisions of 
sections 1, 3, 4, and 5 shall not apply to any sale made: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any · such 
article or product and in the case of the sale of seasonal goods or 
to the bona fide sale of perishable goods to prevent loss to the vendor 
by spoilage or depreciation, provided notice is given to the public 
thereof; 

(b) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof; 

(c) By an officer acting under the orders of any court; 
(d) In an endeavor made in good faith to meet the legal prices 

of a rompetitor as herein defined selling the same article or product, 
in the same locality or trade area and in the ordinary channels of 
trade as herein defined; or in an endeavor made in good faith by 
a manufacturer, selling an article or product of his own manufacture . . ' 
m a transaction and sale to a wholesaler or retailer for resale to 
meet the legal prices of a competitor selling the same or a similar 
or eomparable article or product, in the same locality or trade area 
and in the ordinary channels of trade as herein defined. 
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Any person who performs work upon, renovates, alters or improves 
any personal property belonging to another person, shall be con
strued to be a vendor within the meaning of this act. (Amended by 
Stats. 1935, p. 1549; Stats. 1937, p. 2398.) 

Sec. 6.1. Notice.-The notice required to be given to the public 
under section 6 shall not be sufficient unless the subject of such 
sales is kept separat~ from other stocks and clearly and legibly 
marked with the reason for such sales, and any advertisement of 
such goods must indicate the same facts and the number of items 
to be sold. (Added by ch.175, Laws of 1939.) 

Sec. 7. Rebates, refunds, etc.-The secret payment or allowance 
of rebates, refunds, commissions, or unearned discounts, whether in 
the form of money or otherwise, or secretly extending to certain pur
chasers special· services or privileges nOt extended to all purchasers 
purchasing upon like terms and conditions, to the injury of a com
petitor and where such payment or allowance tends to destroy com
petition, is an unfair trade practice and any person, firm, partner
ship, corporation, or association resorting to such trade practice 
shall be deemed guilty of a misdemeanor and on conviction thereof 
shall be subject to the penalties set out in section 11 of this act. 
(Amended by Stats. 1935, p. ~549.) 

Sec. 8. Repealed. 
Sec. 9. Illegal contracts.-Any contract, express or implied, made 

by any person, firm, or corporation in violation of any of the pro
visions of sections 1 to 7, inclusive, of this act is declared to be an 
illegal contract and no recovery thereon shall be had. (Added by 
Stats. 1935, p. 1549.) 

Sec. 2. Officers and agents.-Any person who, either as director, 
officer, or agent of any firm or corporation or as agent of any person, 
violating the provisions of this act, assists or aids,. directly or in
directly, in such violation shall be responsible therefor equally with 
the person, firm or corporation for whom or which he acts. 

In the prosecution of any person as officer, director, or agent, it 
shall be sufficient to allege and prove the unlawful intent of the 
person, firm or corporation for whom or which he acts. (Amended 
by Stats. 1931, p. 1334; Stats. 1935, p. 1547.) 

Sec. 10. Action to enjoin violation; witnesses; immunity from 
prosecution.-Any person, or any trade association, may bring and 
maintain an action, or actions, to enjoin and restrain any violation, 
or violations~ of any provision, or provisions, of this act and, in 
addition thereto, :for the recovery of damages. If it shall appear 
to the court upon any application for a temporary restraining order, 
or upon the hearing of any order to show cause why a preliminary 
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injunction should not be issued, or upon the hearing of any motion 
for a preliminary injunction, or if the court shall find, in any such 
action, that any defendant therein is violating, or has violated, any 
provision of this act, then the court must and shall enjoin such 
defendant from doing all acts which are prohibited by the section, 
or sections, of which ahy provision thereof is being violated, or has 
been violated, by such defendant; and, in addition thereto, the court 
may, in its discretion, include in any such injunction such -other 
restraint as it may deem expedient in order to deter such defendant 
from, and insure against, his committing a future violation of any 
such section, or sections, hereof; and, in either event, the said injunc
tion, whether interim or final, shall cover every article or product 
and not merely the particular article or product, or articles or prod
ucts, involved in such action, It shall not be necessary for the 
plaintiff, in any such action, to provide nor file any undertaking or 
bond for the issuance of any such interim or final injunction. 

In any such action, it shall not be necessary to allege nor prove 
actual damages or the threat thereof, or actual injury or the threat 
thereof, to tbe plaintiff. But, in addition to injunctive relief, any 
plaintiff in any such action shall be entitled to recover the amount 
of actual damages, if any, sustained by such plaintiff, as well as 
the actual damages, if any, sustained by any person who has assigned 
his dnim for damages to such plaintiff, which said damages are the 
result of any violation, or violations, of any provision, or provisions, 
of this act. 

Any party to, or any witness in, any action brought under any 
provision of this section may be required to testify and give his 
deposition as if the provisions of part IV, title III, chapter III, of 
the Code of Civil Procedure were applicable to said party, or witness, 
and to said testimony and said deposition; and, in addition, the 
books and records of any such party, or of any such witness, may 
be subpenaed into court and introduced into evidence, or introduced, 
by reference, into evidence, and may be required to be produced at 
the taking of any such deposition and tbere inquired into. · 

Any party to any action brought under any provision of this 
st><:tion may, upon notice, apply to the court in which said action 
is pending, or to any judge thereof, for an order requiring any 
other party to give to the applicant, within a specified time, an 
inspection and copy, or permission to take a copy, of entries of 
accounts in any book, or of any documents, papers, or memoranda 
in such party's possession or under his control containing evidence 
relating to the mPrits of any such action or any defense therein; 
and if a compliance with said order is refused• the court shall exclude 
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. the entries of accounts in any such book, or any such document, 
paper, or memorandum from being given in evidence by such other 
party, or if wanted as evidence by the applicant the court shall 
presume them to be such as the ·applicant alleges them to be. 

If, at any time while any such action is pending, it shall appear 
' to the court that an extensive examination of books, papers, records, 
or documents is or may become material or relevant to the issues in 
any such action, the court may, in its discretion, upon the application 
of any party to said action, or upon its own motion, order a refer
ence to be had ·in the manner and form provided in part II, title 
VIII, chapter VI, of the Code of Civil Procedure. 

P'J'O'IJided, however, That no information obtained under any pro
vision of this section, or under part IV, title VI, chapter II, of the 
Code of Civil Procedure, may be used against any such party, or 
any such witness, as a basis for a misdemeanor or felony prosecu
tion in any court of this State. (Amended Stats. 1935, p. 1549; 
ch. 860, Laws of 1937, and ch.175, Laws of 1939.) 

Sec.ll. Violation of act a misdemeanor; punishment; presump
tive evidence of cost; presumptive evidence of delivery cost.-Any 
person, whether as principal, agent, officer, or director, for himself, 
or for another person, or for .any firm or corporation, or any cor
poration, who or which shall violate any of the provisions of sections 
1 to 7, inclusive, of this act is guilty of a misdemeanor for each single 
violation and upon conviction thereof, shall be punished by a fine 
of not less than one hundred dollars ($100) nor more than one 
thousand dollars ($1,000), or by imprisonment not exceeding six 
months or by both said fine and imprisonment, in the discretion of 
the court. 

PreS'Umptive evidence of cost.-Proof of average overall cost of 
doing business for any particular inventory period when added to 
the cost of production of each article or product, as to a producer, 
or invoice or replacement cost, whichever is lower, of each article or 
product, as to a distributor, shall be presumptive evidence of cost as 
to each such article or product involved in any action brought under this 
act and involving the violation of any provisions of sections 3 and 
5 of this act. 

P1'6lfiJIInpti'IJe evidence of· delivery eost.-Proof of transportation 
tariffs when fixed and approved by the Railroad Commission of the 
State of California shall be· presumptive evidence of delivery cost 
as provided in section 3 hereof. (Added by Stats. 1935, p. 1550; 
Amended by Stats.1937, p. 2399.) 

Sec. 12. Constitutionality.-If any section, sentence, clause, or 
phrase of this act is for any reason held to be unconstitu-
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tional, such decision shall not affect the validity of the remaining 
portions of the act. The legislature hereby declares that it would 
have passed this act, and each section, sentence, clause, or phrase 
thereof, irrespective of the fact that any one or more sections, sen
tences, clauses, OT phrases be declared unconstitutional. (Added by 
Stats. 1935, p. 1550; amended by Stats. 1937, p. 2399.) 

Sec. 13. Purpose of act; liberal construction.-The legislature 
declares that the purpose of this act is to safeguard the P!lblic 
against the creation or perpetuation of monopolies and to foster 
and encourage competition, by prohibiting unfair, dishonest, decep
tive, destructive, fraudulent, and discriminatory practices by which 
fair and honest competition is destroyed or prevented. This act 
shall be liberally construed that its beneficial purposes may be sub
served. (Added by Stats. 1935, p. 1550; amended by Stats; 1937, 
p. 2400.) 
. Sec. 14. Short title.-This a.ct shall be known and designated as 

the "Unfair Practices Act." (Added by Stats. 1935, p. 1550.) 
Sec. 15. Evidence of prevailing wage scale; persons employed 

without compensation.-(a) In any action brought under the pro~ 
visions of Section 3 hereof where it is alleged and shown that the 
person complained against is selling below his cost of doing business, 
and said person is including labor at less than the prevailing wage 
scale in the trade in which such person is engaged for the locality 
or vicinity in which he is doing business, evidence of such prevailing 
wage scale shall be admissible to prove the intent or purpose of such 
person to violate the provisions of this act. 

In any action brought under the provisions of this act, where 
persons are employed or performing services for any person or in 
the conduct of the business wherein such person is charged with a 
violation of this act, and are so employed or performing such serv
ices without compensation or at a wage lower than that prevailing 
at the time and place of the service for the particular services per
formed such services shall be charged as an expense of the business 
in which rendered and at the rate of the wage for the services 
rendered prevailing at the time of the service at the place where 
rendered. (Amended, ch. 175, Laws of 1939.) 

See. 15.1. Cost of raw materials.-For the purpose of determin
ing the cost of raw materials in any action brought against a pro
ducer or manufacturer under the provisions of this act where it is 
alleged that a producer or manufacfurer complained against is sell
ing below his cost as defined in section 3 hereof and said producer 
or manufacturer is including in said cost raw materials purchased 
used, or acquired by such person upon terms or conditions whereb; 
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the total consideration in full payment thereof is not definitely 
computable or determinable in money at the time of· the purchase, 
use or acquisition by such producer or manufacturer of said raw 
.materials, the cost of such raw materials shall be presumed to be 
the prevailing market price for which the same or similar raw 
materials were selling at the time of such purchase, use, or acqui
sition in the usual and ordinary channels of trade in the locality or 
vicinity in which such raw materials were purchased or acquired. 
(Added, ch. 175, Laws of 1939.) · 

Sec. 16. Definitions.-As used in this act, the term "person" in
cludes any person, firm, association, organization, partnership, busi
ness trust, company, corporation, or municipal or other public cor
poration; the term "sell" includes selling, offering for sale or adver
tising. for sale; the term "give" includes giving, offering to give or 
advertising the intent to give; the term "article or product" includes 
any article, product, commodity, thing of value, service, or output 
of a service trade. (Added by Stats.1937, p. 2400.) 

Sec. 17. Solicitation, collusion, or joint participation to violate 
act.-It shall be unlawful for any person to use any threat, intimi
dation, or boycott, to effectuate any violation of any provision of this 
act. It shall be unlawful for any manufacturer, wholesaler, dis
tributor, jobber, contractor, broker, retailer, or other vendor, or any 
agent of any such person, to solicit any violation of any provision 
of this act. It shall be unlawful for any manufacturer, wholesaler, 
distributor, jobber, contractor, broker, retailer, or other vendor, or 
any agent of any such person, to jointly participate or collude with 
any other such persOn in the violation of any provision of this act. 
Any person who shall violate any provision of this section is guilty 
of a misdemeanor and upon conviction thereof shall be subject to 
the penalties set out in section 11 of this act. (Amended, ch. 175, 
Laws of 1939.) 

Judicial Decisions 

Application of the Common Law. 
Where a complaint alleged that a wholesaler sold commodities 

below cost in order to injure and destroy the business of a competi
tor, it was held that such act was "Damnum absque injuria" and 
that in the absence of :fraud or deceit or statute, injuries received in 
business competition are not actionable. Kat$ v. Kapper, 7 Cal. App. 
(2d) 1, 44 Pac. (2d) 1060 (1935). 
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Constitutionality of Statute. 
The statute is constitutional as within the police power of ·the 

State, being reasonably related to the end sought to be accomplished, 
and sufficiently definite in its terms. As long as the statute is within 
the police power of the State, it is immaterial whether a business 
subject to the act is affected with a public interest or not. Wholesale 
Tobacco Dealers Bureau of So. Oal. v. National Oandy & Tobacco 
Oo., 11 Cal. (2d) 634, 82 Pac. (2d) 3 (1938), rev'g 74 Pac. (2d)-848 
(1937) and overruling Balzer v. Oaler, 74 Pac. (2d) 839 (1937); 
People v. Kahn, 19 Cal. App. (2d) 758, 60 Pac. (2d) 596 (1936}; 
Mering v. Del PtMo Heights Market, 3 CCH 25028 (Super. Ct. 1936). 

While the court in Balzer v. Coler, supra, held the statute unconsti
tutional, the business involved not being affected with a public 
interest, on appeal, the Supreme Court stated that the necessary 
unlawful intent had not been proved and denied the injunction with
out passing on the validity of the statute. (ld., 11 Cal. (2d) 663, 82 
Pac. (2d) 19 {1938).) 

Application of Statute. 
Scope. 

Sales to a county, the State, or the Federal Government are sub
ject to the provisions of the statute. Op. Att'y Gen., N. S. 1347, 
Dec. 27, 1938, 2 P.-H., 40525. 

Sales Tax as "Cost." 

A 3-percent sales tax does not have to be added to the minimum 
selling price. Op. Att'y Gen. N. S. 103, Dec. 23, 1936, 2 P.-H., 40225. 

"Cost of Doing Business." 

The term "all costs of doing business" is sufficiently definite and 
means that the cost of each article shall include not only the initial 
cost but also its proportionate share of the load of carrying on the 
busii~ess through which it is sold. People v. Kahn, 19 Cal. App. 
(2d) 758, 60 Pac. (2d) 596 (1936); cf. Balzer v. Caler, supra. 

The cost of doing business must be determined on the basis of all 
sales made by the vendor, and sales of milk to public institutions can
not be segregated from other sales in determining cost. Op. Att'y 
Gen., Sept. 1, 1936, 1 CCH 2343. 

Intent to Injure. 

A. sale below cost is a violation of the statute only whe.n accom
panied with the intent of injuring and destroying competition. Peo
ple v. Kahn, supra; Jlt>rh1g v. Del Paso Heights .l!arket, S'Upra,· 
Wholesale Tobacco Dealers BUJ·eau of So. Col. v. Natir.mal Caruly & 
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Tobaeco Co., supra,· Balzer v. Caler, supra,· Food & Grocery Bureau 
of So. Cal. v. Smith Metropolitan Market Co, (Super. Ct. 1939), 3 
crH~~ · · 

The courtin Balzer v. Caler, supra, held that a sale below cost as a 
means of advertising to attract customers was not a violation of the 
statute. The court stated that loss leaders were a well-recognized 
method of advertising and that proof of loss leader sale . was not 
proof of sale below cost with intent to injure. 
Meeting Competition. 

In answer to an allegation that the statute is discriminatory in that 
large stores have lower selling costs, it has been pointed out that the 
statute allows meeting the price of a competitor in good faith and 
thus prevents any discriminatory effect. Wholesale Tobaeco Dealers 
Bureau of So. Cal. v. National Candy & Tobacco Co., supra. 

A grocer may not sell an advertised brand of butter below cost in 
order to meet the prevailing price on unadvertised brands. Op. 
Att'y Gei1., N. S. 1290, Nov. 28, 1938, 2 CCH. 2343; 2 P-H., 40509. 

Cost Surveys. 

Cost survey by accountants derived from account books of a 
majority of the membership of a trade association, is· not a cost 
survey within the meaning of the statute unless practically all persons 
engaged in the industry in the locality covered by the survey are 
members of the association. Op. Atty's Gen., Nov. 6, 1935,2 CCH, 2343. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Gen. Laws (Deering, 1937, Act 8781 as amended by Gen. Laws (Deering, Supp. 
1939) Act 8781) 

See. 1. Unlawful practices.-It shall be unlawful :for any person, 
engaged in the production, manufacture,. distribution, or sale of any 
article or product of general use or consumption, with the intent to 
destroy the competition of any regular established dealer in such 
article or product, or to prevent the competition of any person, who 
in good fa1th, intends and attempts to become such dealer, to dis
criminate between different sections, communities, or cities or portions 
thereof, or between different locations in such sections, communities, 
cities, or portions thereof in this State, by selling or furnishing such 
article or product, at a lower price in one section, community, or city, 
or any portion thereof, or in one location in such section, community, 
or city, or any portion thereof, than in another: Pr{)1)ided, That noth
ing herein contained shall prevent· differentials which make allowances 
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for differences, if any, in the grade, quality, or quantity when based and 
justified in the cost of manufacture, sale, or delivery, or the actual cost 
of transportation from the point of production, if a raw product or 
commodity, or from the point of manufacture, if a manufactured 
product or commodity, or from the point of shipment to the point of 
destination: And provided furtlwr, That nothing herein contained 
shall prevent a selection of customers or a functional classification by 
any person of any customer as broker, jobber, wholesaler, or retailer or 
a differential in price for any article or product as between any cus
tomers in different functional classifications. Motion-picture films 
when licensed for exhibition to motion-picture houses shall not be 
deemed to be an article or product under this act. Neither shall any
thing in this act be deemed to apply to any service, article, or product 
for which rates are established under the jurisdiction of the Railroad 
Commission of the State of California and sold or furnished by any 
rublic utility corporation, or installation and repair services rendered 
in connection with any services, articles, or products; or to any service, 
article, or product sold or furnished by a publicly owned public utility 
and upon which the rates would have been established under the juris
diction of the Railroad Commission of the State of California if such 
service, article, or product had been sold or furnished by a public 
utility corporation, or installation and repair services rendered in 
connection with any services, articles, or products. 

The inhibition of this act against locality discrimination shall em
brace any scheme of special rebates, collateral contracts, or any device 
of any nature whereby such discrimination is, in substance or fact, 
effected in violation of the spirit and intent of this section : ProvUJed, 
~,owever, That nothing in this section shall be construed to prohibit 
the meeting in good faith of a competitive price. (Amended by Stats. 
1931, p. 1333; Stats. 1935, p. 1547; Stats. 1937, p. 2395.) • 

Agrie. Code (Deering, 1937) 
Rebates and Discounts 

See. 1156. Contract to pay or allow brokerage charge, rebate, 
ete., void; exceptions; taking part in transaction, misdemeanor.
Any contract made for the purpose of Injuring competitors and 
destroying competition under which the seller of any agricultural 
product agrees to pay or allow any brokerage charge, rebate, dis
count, or other credit, other than an allowance for variation in qual
ity, condition, quantity, or any other form of compensation or credit 
by a seller to a buyer, or to an agent, employee, subsidiary, or affiliate 
of a buyer who buys to sell at retail and which is not paid, given, or 

• For proceduraJ.Iiud penalty provisi.oni,"iee ProAtbitWnl uf .sa~ B6law COfl, 
w~ . 
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allowed in like circumstances to all other buyers or to the agents, 
employees, subsidiaries, or affiliates of other buyers, whether the same 
is paid or allowed directly or indirectly, is hereby declared to be 
against public policy and void: Provided, That advertising allotments 
or discounts by a seller to a buyer for bona fide advertising expendi
tures are not included. It is a misdemeanor for any person to take 
any part in such a transaction whether as seller, buyer, buyer's agent, 
employee, or subsidiary. (Added by Stats. 1935, p. 2248.) 

Sec. 1272.5.3 Sale for less than current price or receipt of por· 
tion of price; prima facie evidence of fraud.-Any sale of farm 
products made by a commission merchant for less than the current 
market price to any person with whom he has any financial connec· 
tion, directly or indirectly as owner of its corporate stock, as copart
ner, or otherwise, or any sale out of which said commission merchant 
receives, directly or indirectly, any portion of the purchase price, 
other than the commission allowed in section. 1266, shall be prima . 
facie evidence of fraud within the meaning of this chapter. (Added 
by Stats. 1933, p. 2081.) See Stats. 1933, p. 286. 

Judicial Decisions 
In a proceeding before the Railroad Commission for violation of 

Stat. 1913, p. 508, enacted prior to Act 8781, supra, it was held that a 
public utility, merely by meeting the rates of a competitor within a 
certain territory in order to attempt to hold its business, did not create 
an unjust or unlawful discrimination. The statute expressly allows a 
bona fide meeting of a competitive rat~ and recognizes that the 
existence of competition in one area warrants maintaining different 
rates in that territory from those in an area where there is no com
petition. In re Pacific Ga& & Eleot'f'ic Co., 36 Dec. of R. R. Com-
mission 766 (1931). . 

The railroad commission has properly granted an application of a 
public utility to increase rates in one area in order to achieve a 
uniform price and therebJi..complying with the statute. In re South
ern California Eduon Oo., 4 R. C. D. 159 (1914). 

In an action by one public utility against a competitor for violation 
of the statute, it was held that the railroad commission does not have 
jurisdiction to settle disputes arising out of violation of the statute. 
Home Telephon.e & Telegraph Co. of Santa Barbara v. Pacific Tele
phone & Telegraph Co., 6 R.C. D. 124 (11i15). 

• Another sectiQn ot the same number and in substantially the same language 
was added by Stats. 1983, p. 1787, and repealed by Stats. 1937, p. 721. 
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2. Special Prohibitory Laws 

Agric. Code (Deering, 1937) 
Marketing of Milk and Other Dairy Products 

39 

Section 1299.2- provides that the director of agriculture shall have 
power to issue licenses, administer and enforce all provisions of this 
act, and make the necessary orders, rules, and regulations. 

Sec. 1299.1. Unlawful methods and practices.-In the marketing 
of market milk, cream, and dairy products the following methods of 
doing business or trade practices are hereby declared unlawful: 

(a) The payment or allowance of rebates, refunds, commissions, or 
unearned discounts to any customer whether in the form of money 
or otherwise. 

(b) The giving of any milk, cream, or dairy products for the pur
pose of securing business provided the giving of milk, cream, or 
dairy products to bona fide charities is not prohibited. 

(c) The extension to any purchasers of milk, cream, or dairy prod
ucts of special prices, services, or privileges not extended to all pur
chasers upon like terms and conditions. 

(d) Any false or misleading advertising of milk, cream, or dairy 
products as defined in section 654a of the Penal Code. 

(e) Any discriminations between wholesale customers or between 
consumers who purchase milk, cream, or dairy products under like 
conditions of service as to prices at which milk, cream, or dairy prod
ucts are sold thereto or any discrimination between different sections, 
communities, or cities, in the same sales or marketing area, or portions 
thereof or between different localities in such sections, communities, 
or cities or portions thereof by selling milk, cream or dairy products 
at a lower price in one section, community, or city, or any portion 
thereof or in one location in such section, community, or city or any 
portion thereof than in another after making allowance for difference, 
if any, in the cost of such milk, cream, or dairy products, and the 
actual cost of transportation of such milk, cream, or dairy products 
from the point of processing or manufacture. 

(f) The solicitation of the business of any wholesale customer or 
consumer at lower prices for milk, cream, or dairy products of like 
quality or grade sold under like conditions of service than such 
wholesale customer or consumer is then paying a competitor. 

(g) The sale or offer to sell, or giving of any article at less than 
the prevailing market price thereof to secure the milk, cream, or 
dairy products business of any wholesale customer or any person 
who buys as a consumer. 

(h) Thf\ payment by distributors or manufacturers of different 
prices for milk purchased from producers of the same grade and 
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quality used for similar purposes in the same marketing or sales 
area provided that differences in actual cost of transportation from 
point of production to distributors' or manufacturers' plant shall not 
be construed as a violation of this section. The payment by distrib
utors or manufacturers in any marketing or sales area of a lower price 
to any producer than is being paid by distributors or manufacturers 
for fifty-one· percent of all milk used in such marketing or sales area 
for similar purposes. 

(i) Any payment by any distributor or manufacturer to any pro
ducer for milk purchased, in the same sales or marketing area, at a 
lower price than that at which all milk used by such distributor or 
manufacturer for similar purposes is paid for. 

(j) The payment by a distributor or manufacturer to any pro
ducer at a, price less than the average prevailing cost of production 
of milk of like quality to the producer in the area as determined by 
the director. · 

(k) The sale by any distributor who produces his own milk or who 
produces his own milk and acquires other milk for distribution at a 
price less than the average prevailing cost of production and distribu
tion in the area as determined by the director. 

(I) Sale of milk, cream, or. dairy products at less than cost as 
defined in this subsection, provided that nothing in this subsection 
shall prohibit the meeting of any legal price made by any competitor. 
For the purposes of this subsection the term "cost" is hereby defined 
as the price paid for such milk, cream, or dairy products at seller's 
place of business plus cost, if any, of processing, handling, and 
delivery. 

(m) The buying by any distributor of any market milk, excluding 
cream, from producers unless a written contract is executed by buyer 
and seller specifying the price and terms upon which said milk is 
purchased by the distributor and sold by the producer, and unless 
said contracts or any amendments thereof are recorded with the 
director within five days of their execution. 

(n) The engaging in business as a distributor, manufacturer, or 
producer, as said terms are defined in this chapter, by any person 
who does nut hold a license or who is not registered as herein pro
vided. (Added by Stats. 1935, p. 1448.) 

Section 1299.5 provides that the director may refuse to grant any 
license, and after due hearing revoke or suspend any such license when 
he is satisfied that any applicant or licensee has violated any of the 
provisions of this chapter. 

Sections 1299.10 to 1299.12 provide that on complaint, or on his 
own initiative, the director is empowered to make investigation of 
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violations. The party or parties complained of shall be gi"ren proper 
_ notice of hearings, and after public hearing, the director shall issue 
such order as is deemed essential to carry . out provisions of the act. 
Violation of any of the provisions of the act or any order, rule, or 
regulation constitutes a misdemeanor punishable by fine or imprison
ment. Any act of the director pursuant to the provisions of this 
ehapter may be reviewed by any court of competent jurisdiction. 

Gen. Laws (Deering, 1937), as amended by Gen. Laws (Deering, Supp., -1939), 
Act3796 

Alcoholic Beverage Control Act 

Section 54 (h) prohibits the giving by a manufacturer or whole
saler of any alcoholic beverages as free goods as part of any sale or 
transaction involving alcoholic beverages. 

Section 54 (i) prohibits the giving by a manufacturer or whole
saler of secret rebates, concessions, or anything of value for the pur
pose of encouraging the sale of alcoholic beverages manufactured or 
sold by the manufacturer or wholesalers. · 

Section 54 (j) prohibits a manufacturer or wholesaler from wil
fully and knowingly discriminating in the price of any brand of 
distilled spirits sold to different retail licensees in the same trading 
area purchasing under like terms and conditions. 

Section 54 (k) prohibits a manufacturer or wholesaler from pay· 
ing, crediting, or compensating a retailer for advertising, display, 
or distribution services in connection with the advertising and sale 
of distilled spirits. 

Section 55.7 provides that no person licensed to sell alcoholic liquor 
under the terms of the statute shall give any premium, gift, or free 
goods in connection with the sale of any alcoholic beverage. Viola
tion of any of these sections constitutes a misdemeanor. 

Gen. Laws (Deering, 1937), Act 9310 
Sale of Wool 

Sec. L Deductions forbidden.-No person, firm, corporation, com
pany or association purchasing wool from a producer shall make 
a specific deduction for tags, fribs, crutchings or other off-wools, 
either on a basis of the percentage of the weight or percentage of the 
value of the wool. Any provision in a contract to purchase wool 
(rom a producer, providing for such a deduction, is hereby declared to 
be invalid. (Stats. 1937, p. 1407.) 

Sec. 2. Violation a misdemeanor.-Violation of the above section 
is a misdemeanor. (Ibid.) 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE J.>RICE MAINTENANCE 

Stat. Ann. (Michie. Supp., 1939), e. 165 

Sec. 20 (1). Contracts relating to sale of trade-marked ar· 
ticles.-No contract relating to the sale or resale of a commodity 
which bears, or the label or container of which bears, the trade-mark, 
brand, or name of the producer or distributor such commodity, and 
which commodity is in free and open competition with commodities 
of the same general class produced or distributed by others shall be 
deemed in violation of any law of the State of Colorado by reason 
of any of the following provisions which may be contained .in such 
contract: 

(a) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

Such provisions in any contract shall be deemed to contain. or imply 
conditions that such commodity may be re~old without reference to 
such agreement in the following cases: 

(a) In closing out the owner's stock for the bona fide purpose 
of discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public; provided the owner of such stock shall 
give to the producer of such commodity, or to the distributor, from 
whom the same was purchased, prompt and reasonable notice in writ
ing of his intention to close out said stock, and an opportunity to 
purchase such stock at the original invoice price. 

(b) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or in· 
directly referred to in the advertisement or sale thereof. 

(c) When the goods are damaged or deteriorated in quality and 
plain notice of the fact is given to the public in the advertisement 

210235"--40-tol. 2--41 ~3 
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a.nd sale thereof, such notice to be conspicuously displayed in all ad
vertisements. 

(d) By any officer acting under the orders of any court. (L. '37, 
p. 559, sec. 1.) 

See. 20 (2). When law does not apply.-This act shall not apply 
to any contract or agreement between or among producers or between 
or among wholesalers or between or among retailers as to sale or 
resale prices. . (I~. sec. 2.) 

Sec. 20 (3). Definitions.-The following terms, as used in this act, 
are hereby.defined as follows: 

(a) "Commodity'' means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity other than 

a producer or retailer. 
(d) "Retailer" means any person selling a commodity to con

sumers for use. 
(e) "Person" means an individual, a corporation, a partnership, an 

association, a joint-stock company, a public trust, or any unincorpo
rated organization. (I d. sec. 3.) 

Sec. 20 (4). Unfair competition defined and made actionable.
Wilfully and knowingly adve~tising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract entered 
into pursuant to the provisions of this act, whether the person so 
·advertising, offering for sale, or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. (Id. sec. 4.) 

Sec. 20 (5). Short title.-This act may be known and cited as the 
1'Fair Trade Act." {ld. sec. 5.) 

B. PROHIBITION OF SALES BELOW COST 

Stat. Ann. (Michie, Supp., 1939), e. 48 
Unfair Practices Act 

Sec. 302 (3).1 Sales below cost.-It shall be unlawful for any 
person, p;rtnership, firm, corporation, joint stock company, or other 
association engaged in business within this State to sell, offer for sale, 
or advertise for sale any article or product, or service or output of a 
service trade for less than the cost thereof to such vendor, or give, 
offer to give, or advertise the intent to give away any article or prod
uct, or service, or output of a service trade for the purpose of injur-

t For see. 302 (1) dealing with unlawful practices, see Antidiscrimination Legi8-
latim&: General Prohibitory Lau;s, infra. For sec. 302 (2) dealing with officers 
and agents, see infra. · 
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ing competitors and destroying competition and he or it shall also 
be guilty of a misdemeanor, and on conviction thereof shall be subject 
to the penalties set out in section 11 of this act for any such act.2 

(a) The term "cost" as applied to production is hereby defined as 
including the cost of raw materials, labor, and all overhead expenses 
nf the producer; and as applied to distribution "cost" shall mean the 
invoice or replacement cost, whichever is lower, of the article or 
product to the distributor and vendor plus the cost of doing busilless 
by said distributor and vendor. 

(b) The "cost of doing business" or "overhead expense" is defined 
as all costs of doing business incurred in the conduct of such business 
and must include without limitation the following items of expense: 
labor (including salaries of executives and officers), rent, interest on 
borrowed capital, depreciation, ~lling cost, maintenance of equip· 
ment, delivery costs, credit losses, all types of licenses, taxes, insur
ance and advertising. 

Sec. 302 (4). How cost established.-In establishing the cost of a 
given article or product to the distributor and vendor, the invoice 
cost of said article or product purchased at a forced, bankrupt, close
out sale, or other sale, outside of the ordinary channels of trade may 
not be used as a basis for justifying a price lower than one based 
upon the replacement cost as of date of said sale of said article or 
product replaced through the ordinary channels of trade, unless said 
article or product is kept separate from goods purchased in the ordi
nary channels of trade and unless said article or product is adver
tised and sold as merchandise purchased at a forced, bankrupt, close
out sale, or by means other than through the ordinary channels of 
trade, and said advertising shall state the conditions under which 
said goods were so purchased and the quantity of such merchandise 
to be sold or offered for sale. 

Sec. 302 (5). Cost survey competent evidence in proving costs.-: 
In any injunction proceeding or in the prosecution of any person as 
officer, director, or agent, it shall be sufficient to allege and prove the 
unlawful intent of the person, firm, or corporation for whom or which 
he acts. Where a particular trade or industry, of which the person, 
firm, or corporation complained against is a member, has an estab
lished cost survey for the locality and vicinity in which the offense is 
committed, the said cost ~urvey shall be deemed competent evidence 
to be uSE>d in proving the costs of the person, firm, or corporation com
plained against within the provisions of this act. 

1 The art is constitutional, not being 8 price-fixing statute. As intent to injure 
rompetition is a nt>eessary element of violation, the statute is 8 valid exercise of 
the police power of the Statt', ~iug reasonably designed to promote the public 
11·elfare. J(mke v. StJt·e-A-A'ickl'l Sturu (D. C., Dem·er, Nov. 20, 1937) 2 P-H, 
40076; 106 CCH, 2;):.!30, I 
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See. 302 (6). When provisions not applicable.-The provisions of 
sections 302 (3), 302 (4), 302 (5) shall not apply to any sale made: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any such stock 
or commodity, and in the case of the sale of seasonal goods or to the 
bona fide sale of perishable goods to prevent loss to the vendor by 
spoilage or depreciation, provided notice is given to the public 
thereof; 

(b) When the goods are damaged or deteriorated in quality,· and 
notice is given to the public thereof; 

(c) By an officer acting under the orders of any court; 
(d) In an endeavor made in good faith to meet the legal prices of 

a competitor as herein defined selling the same article or product, or 
service or output of a service trade, in the same locality or trade area. 

Any person, firm, or corporation who performs· work upon, reno
vates, alters, or improves any personal property belonging to another 
person, firm, or corporation, shall be construed to be a vendor with 
(within) the meaning of this act. 

Sec. 302 (7). Secret rebates, etc.--The secret payment or allow
ance of rebates, refunds, commissions, or unearned discounts, whether 
in the form of money or otherwise, or secretly extending to certain 
purchasers special services or privileges not extended to all purchasers 
purchasing upon like terms and conditions, to the injury of a competi~ 
tor and where such payment or allowance tends to destroy competition, 
is an unfair trade practice and any person, firm, partnership. corpora
tion, or association resorting to such trade practice shall be deemed 
guilty of a misdemeanor and on conviction thereof shall be subject 
to the penalties set out in section 302 ( 11) of this act. 

Sec. 302 (2). Responsibility of agent.-Any person who, either as 
director, officer, or agent of any firm or corporation or as agent of any 
person, violating the provisions of this act, assists or aids, directly or 
indirectly, in such violation shall be responsible therefor equally with 
the person, firm, or corporation for whom or which he acts. 

In the prosecution of any person as officer, director or agent, it 
shall be sufficient to allege and prove the unlawful intent of the per
son, firm, or corporation for whom or which he acts. 

Sec. 302 (8). Duty of Attorney General to institute suits.
Upon the third violation of any of the provisions of. sections 302 
(l) (7), inclusive, of this subdivision by any corporation, it shall be 
the duty of the attorney general to institute proper suits or quo 
warranto proceedings in any court of competent jurisdiction for the 
forfeiture of its charter, rights, franchises, or privileges and powers 
exercised by such corporation, and to permanently enjoin it from 
transacting business in this State. If in such action the court shall 
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find that such corporation is violating or has violated any of the 
provisions of sections 302 (1) (7), inclusive, of this subdivision, it 1nust 
enjoin said corporation from doing business in this State permanently 
or for such time !J.S the court shall order, or must annul the charter, 
or revoke the franchise of such corporation. 

Sec. 302 (9). Contracts made. in violation of subdivision ille
gal.-Any contract, express or implied, made by any person, firm, or 
corporation in violation of any of the provisions of sections 302 {1) 17), 
inclusive, of this subdivision is declared to be an illegal contract and no 
r~:;covery thereon shall be had, provided, no part of this act shall prevent 
the payment of patronage refunds by cooperative agencies or associa
tions existing and operating under the laws of this State. 

Sec. 302 (10). When court shall enjoin.-Any person, firm, pri
vate corporation, or municipal or other public corporation, or trade 
association, may maintain an action to enjoin a. continuance of any 
act or acts in violation of sections 302 (1) (7), inclusive, of this subdi
vision, and, if injured thereby, for the recovery of damages. If in 
such action, the court shall find that the defendant is violating or has · 
violated any of the provisions of sections 302 ( 1) ( 7), inclusive, of this 
subdivision, it shall enjoin the defendant from a continuance thereof. 
It shall not be necessary that actual damages to the plaintiff be alleged 
or proved. In addition to such injunctive relief, the plaintiff in said 
action shall be entitled to recover from the defendant three times the 
amount of the actual damages, if any, sustained. 

Sec. 302 (11). Violation of subdivision-Penalty.-Any person, 
firm, or corporation, whether as principal, agent, officer, or director, 
for himself, or itself, or for another person, or for any firm or corpo
ration, or any corporation, who or which shall violate any of the provi
sions of section 302 ( 1) (7), inclusive, of this subdivision, is guilty 
of a misdemeanor for each single violation and upon conviction 
thereof, shall be punished by a fine of not less than one hundred 
($100.00) dollars nor more than one thousand ($1,000.00) dollars, or 
by imprisonment not exceeding six months or by both said fine and 
imprisonment, in the discretion of the court. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

StaL Ann. (Michie, Supp.), 1939, e. 48 
Unfair Practices Act 

Section 302 (1). Unlawful diseriminations.-It shall be unlawful 
for any person, firm, or corporation, doing business in the State of 
Colorado and engaged in the production, manufacture, distribution or 
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sale of any commodity, or products, or service or output of a service 
trade, of general use or consumption, or the sale of any. merchan
dise or product by any public utility, with the intent to destroy the 
competition of any regular established dealer in such commodity, 
product or service, or to prevent the competition of any person, · 
firm, private corporation, or municipal or other public corporation, 
who or which in good faith, intends and attempts to become 
such dealer, to discriminate between different sections, communities 
or cities or portions thereof, or between different locations in 
such sections, communities, cities or portions . thereof in this State, 
by selling or furnishing such commodity, product or service at . a 
lower rate in one section, community or city, or any portion thereof, 
or in one location in such section, community, or city or any portion 
thereof, than in another after making allowance for difference, if any, 
in the grade or quality, quantity and in the actual cost of transportation 
from the point of production, if a raw product or commodity, or from 
the point of manufacture, ii a manufactured product or commodity. 
Motion picture films when delivered under a lease to motion picture 
houses shall not be dee.med to be a commodity or product of general use, 
or consumption, under this act. Nothing in this act contained shall be 
construed to affect or apply to. any service or product sold, rendered or 
furnished by any public utility, the sale, rendition or furnishing of 
which is subject to regulation by the Colorado Public Utilities Com
mission or by any municipal regulatory body. This act shall not be 
construed to prohibit the meeting in good faith of a competitive rate. 
The inhibition hereof against locality discrimination shall embrace any 
scheme of special rebates, collateral contracts or any device of any 
nature whereby such discrimination is, in substance or fact, effected in 
violation of the spirit and intent of this act~3 • 

2. Special Prohibitory L~ws 

No provisions. 

• for prQcedure and penalty sections, see Pmkibition of Sales Below Coat, &upra. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Gen. Stat. (Supp., 1939) 

See. 921e. Fair trade.-(a) The following terms, as used in this 
chapter, shall have the following meanings, unless the context shall 
otherwise indicate: (A) "Commodity" shall mean any subject of 
commerce; (B) "producer" shall mean any grower, baker, maker, 
manufacturer, bottler, packer, converter, processor or publisher; (C) 
"wholesaler" shall mean any person selling a commodity other than a 
producer or retailer; (D) "retailer" shall mean any person selling a 
commodity to consumers for use, and (E) "person" shall mean an 
individual, a corporation, a partnership, an association, a joint-stock 
company, a business trust or any unincorporated organization. (b) 
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be con
strued to violate any provision of the general statutes by reason of 
any of the following provisions which may be contained in such 
contract: (.A) That the buyer will not resell such commodity at less 
than the minimum price stipulated by the seller; (B) that the buyer 
will require from any dealer to whom he may resell such commodity 
an agreement that he will not, in turn, resell at less than the minimum 
price stipulated by the seller; (C) that. the seller will not sell such 
commodity, (1) to any wholesaler, unless such wholesaler will agree 
not to resell the same to any retailer unless the retailer will in turn 
agree not to resell the same except to consumers for use and at not 
less than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any wholesaler 

49 
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or retailer to whom he may resell; or (2) to any retailer, unless the 
retailer will agree not to resell. the same except to consumers for use 
and at not less than the stipulated minimum price. (c) For the pur
pose of preventing evasion of the resale price restrictions imposed with· 
respect to any commodity by any contract entered into pursuant to 
the provisions of this chapter, except to the extent authorized by such 
contract, (1) the offering or giving of any article of value in connec
tion with the sale of such commodity; ( 2) the offering or the making 
of any concession of any kind, whether by the giving of coupons or 
otherwise, in connection with any such sale or ( 3) the sale or offering 
for sale of such commodity in combination with any other commodity, 
shall be deemed a violation of such resale price restriction, for which 
the remedies prescribed by subsection (f) shall be available. (d) 
No minimum resale price shall be established for any commodity, 
under any contract entered into pursuant to the provisions of this 
chapter, by any person other than the owner of the trade-mark, brand, 
or name used in connection with such commodity or by a distributor 
specifically authorized to establish such price by the owner of such 
trade-mark, brand, or name. (e) No contract containing any of the 
provisions enumerated in subsection (h) shall be deemed to preclude 
the resale of any commodity covered thereby without reference to such 
contract in the following-described cases : (A)- In closing out the 
owner's stock for the bona fide purpose of discontinuing dealing in 
any such commodity when plain notice of such fact shall have been 
given to the public, provided the owner of such stock shall give to the 
producer or distributor of such commodity prompt and reasonable 
notice in writing of his intention to close out such stock and an op
portunity to purchase such stock at the original invoice price; (B) 
when the trade-mark, brand, or name shall have been removed or 
wholly obliterated ·from the commodity and shall not be used or 
directly or indirectly referred to in the advertisement or sale thereof; 
(C) when the goods shall be altered, second-hand, damaged, defaced, 
or deteriorated and plain notice of the fact shall be given to the public 
in the advertisement and sale thereof, such notice to be conspicuously 
displayed· in all advertisements and to be affixed to the commodity; 
(D) by any officer acting under an .order of court. (f) Wilfully and 
knowingly advertising, offering for sale, or selling any commodity at 
less than the price stipulated in any contract entered into pursuant to 
the provisions of this chapter, whether the person so advertising, 
offering for sale, or selling is or is not a party to such contract, is 
unfair competition and is actionable at the suit of any person dam
aged thereby. (g) This chapter shall not apply to any contract or 
agreement between or among producers or distributors or between or 
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among wholesalers or between or among retailers as to sale or resale 
prices. (h) If any provision of this chapter, or the application 
thereof to any person or circumstances, shall be held invalid, the 
remainder of the chapter and the application of such provisions to 
other persons or circumstances shall not be affected thereby. 
(L.l937, C.l38a.) 

Judicial Decisions 
Constitutionality. 

"That the assembly may constitutionally enact this type of legisla
tion is a settled question" citing Old Dearborn Distributing Oo. v. 
Seagram Distillers Oorp., 299 U. S. 183, 57 Sup. Ct. 139, 81 L. Ed. 109 
(1936) (see Resale Price Maintenance, Illinois, infra), Broff v. Siker 
LiqU()r Stores, Inc., 25 CoiUl. L. J. 204, 5 Conn. Supp. 288 (Super. Ct. 
1937). 

Parties Enforcing Fair Trade Contracts. 

In Broff v. Siker LifJUOr Stores, Inc., supra, in an action by a 
contracting retai&r against a competitor for violation of a resale 
price restriction, the court said : "Whether the act has removed only 
statutory infirmities of trade agreements without affording immunity 
from any common law attack or whether the proper party plaintiff 
has instituted this action must yield, upon a motion for a restraining 
order of temporary effect, to the superior weight of the apparent 
intention of the legislature • • *," the plaintiff having posted a 
bond indemnifying defendants agau1st loss. 

B. PROHIBITION OF SALES BELOW COST 

Gen. Stat. (Supp.), 1939 

Unfair Sales Practices Act 

See. 922e. Definitions.-As used in this chapter, the following 
terms shall have the following meanings: (a) "Cost to the retailer" 
shall mean the invoice cost of the merchandise to the retailer, or there
placement cost of the merchandise to the retailer within thirty days 
prior to the date of sale, in the quantity last purchased, whichever 
is lower; less all trade discounts except customary discounts for cash; 
to which shall be added (1) freight charges not otherwise included in 
the cost of the merchandise, (2) cartage to the retail outlet if per
formed or paid for by the retailer, which cartage cost shall be deemed 
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to be three-fourths of one percent of the cost of the merchandise to 
the retailer, unless such retailer shall claim and prove a lower cartage 
cost and (3) a mark-up to coverin part the cost of doing business, 
which mark-up in the absence of proof of a lower cost, shall be six 
percent of the total cost at the retail outlet; (b) "cost to the whole
saler" shall mean the invoice cost of the merchandise to the whole
saler, or the replacement cost of the merchandise to the wholesaler 
within thirty days prior to the- date of sale, in the quantity last 
purchased, whichever is lower; less all trade discounts except custom
ary discounts- for cash;_ to which shall be added (1) freight 
charges not otherwiSe included in the cost of the merchandise, and 
(2) cartage tO the retail outlet if performed or paid for by the whole
saler, which cartage cost shall be deemed to be three-fourths of one 
percent of the cost of the merchandise to the wholesaler, unless such 
wholesaler shall claim and prove a lower cartage cost and (3) a 
mark-up to cover in part the cost of doing business, which mark-up, 
in the absence of proof of a lower cost, shall be two percent of the 
total cost at the wholesale establishment; provided, (e) when two or 
more items shall be advertised, offered for sale or sold at a combined 
price, the price of each such item shall be determined in the manner 
set forth in subsections (a) and (b); (d) "cost to'the retailer" and 
"cost to the wholesaler" as defined in said subsections (a) and (b) 
shall mean bona fide costs; sales to consumers, retailers, and whole~ 
salers at prices which ca1mot be justified by existing market condi
tions within this state not to be used as a basis for computing replace
ment costs with respect to sales by retailers and wholesalers; (e) 
"sell at retail," "sales at retail," and "retail sale" shall mean and 
include any transfer of title to tangible personal property for a 
valuable consideration made, in the ordinary course of trade or in the 
usual prosecution of the seller's business, to the purchaser for con
sumption or use other than resale or further processing or manufac
turing; "sell at wholesale," "sale at wholesale," and "wholesale sale" 
shall mean and include any such transfer of title to tangible personal 
property for the purpose of resale or. further processing or manu
facturing, which terms shall include any such transfer of property 
when title is retained by the seller as security for the payment of the 
purchase price; (f) "retailer" shall mean and include each person. 
copartnership, corporation, or association engaged in the business of 
making sales at retail within this state; provided, in the case of a 
retailer engaged in the business of making sales both at retail and at 
wholesale, such term shall be applied only to the retail portion of such 
business and (g) "wholesaler" shall mean and include each person, 
copartnership, corporation, or association engaged 1n the business of 
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making sales at wholesale within this state; provided, in the case of a 
wholesaler engaged in the business of making sales both at wholesale 
and at retail, such ~rm shall be applied only to the wholesale portion 
of such business. In determining the cost to the retailer in cases in 
which such retailer buys at wholesale and receives the wholesalers' 
profits and discounts on merchandise to be sold at retail, both the 
wholesale mark-up of two percent and the retail mark-up of six 
percent shall be added to the invoice cost of such merchandire in 
order to cover in part the cost of doing business in the absence of 
proof of a lower cost by such retailer. 

Sec. 923e. Sales below cost.-No retailer shall, with in~nt to in
jure competitors or destroy competition, advertise, offer to sell, or ~ell 
at retail any item of merchandise at less than cost to the retailer, and 
no wholesaler shall, with such in~nt, advertise, offer to sell, or sell at 
retail any item of merchandise at less than cost to the retailer, and no 
wholesaler shall, with such· intent, advertise, offer to sell, or sell at 
wholesale any i~m of merchand.ise at less than cost to the wholesaler. 
Evidence of any advertisement, offer to sell, or sale of any i~m of 
merchandise by any retailer or wholesaler at less than cost to him 
shall be prima facie evidence of in~nt to injure competitors or destroy· 
competition. Upon the complaint of any person claiming to be in
jured, the superior court shall have jurisdiction to enjoin any such 
retailer or wholesaler from the commission of any act prohibited by 
thep rovisions of this chapter. 

Sec. 924e. Exceptions.-The provisions of this act shall not apply 
to advertising or offering to sell, or selling, at retail or at wholesale, if 
done with relation to (a) an isolated transaction and not in the usual 
course of business; (b) closing out the owner's stock for the bona fide 
purpose of discontinuing dealing in any such commodity when plain 
notice of such purpose shall have been given to the public, or marking 
down merchandise in an effort to sell the same after bona fide efforts 
to sell the same prior to such mark-down; (c) sale of perishable 
merchandise when such sale shall be required immediately in order to 
forestall loss; ( d} advertising or offering for sale of merchandise 
which is imperfect or damaged, if it be advertised or offered for sale 
as such and marked and sold as such; (e) advertising or offering for 
sale or selling any business upon the final liquidation thereof; (f) 
advertising or offering for sale or selling merchandise for charitable 
purposes or to relief agencies; (g) sale of merchandise on contract to 
any department, board or commission of the state or of any politicaJ 
subdil·ision the.reof, or to any institution maintained thereby or (h) 
advertising or offering for sale or sale of merchandise by any fiduciary 
or other officer acting under the order or direction of any court. 
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Gen. Stat. (Supp,. 1935) 
Retail Drug Control Act 

Sec. 960c. Short title.-This chapter may be cited as the "Retail 
Drug Control Act." The :following terms shall have the following 
meanings, when used in. this chapter, unless the context other
wise indicates:· (a) ·"Retail drug trade" shall mean the selling 
to the consumer, not for the purpose of resale, of any form of drugs, 
medicines, cosmetics, toilet preparations, drug sundries, or allied 
articles, but shall not include the dispensing of drugs, medicines, 
and medical supplies by a physician, dentist, surgeon,. or veterinary 
in the legitimate practice of his profession; (b) "drug retailer" shall 
mean any individual, firm, or ·corporation engaged wholly or 
partially in the retail drug trade; (c) "retail drug establish
ment" shall mean any store or department of a store engaged in the 
retail drug trade; (d) "drug" shall mean any substance or 
preparation, except soaps, intended· for external or internal use in 
the cure, mitigation, treatment, remedy, or prevetinn of. disease or 
ailment in man or any other animal, and any substance or prepara
tion intended to affect the structure or function of the body of man 
or any other animal, not including food, but including medicinal 
or quasi-medicinal preparatibn; (e) "cosmetics" and "toilet prepara
tions" shall mean toilet articles and perfumes, toilet waters, face 
powders, creams, lotions, rouges, shaving creams, dentifrices, bath 
salts, and all other similar preparations and substances, except soaps, 
designed and intended for application to the person :for the purpose 
of cleansing, improving, or changing in any way the appearance of 
the person, or of refreshing or preserving the person; (f) "drug 
sundries" shall mean such articles as are used in conjunction with, 
but not included in, drugs, cosmetics, or toilet preparations. (L. 1935, 
c. 135a.) 

Sec. 96lc. Illegal advertising.-(a) No drug retailer shall use ad
vertising, whether printed, radio, or display or of any other 
nature, which is intentionally inaccurate in any material particular 
or misrepresents merchandise, in respect to its use, trade mark, 
grade, quality, quantity, size, origin, material, content, or prepara
tion; and no drug retailer shall use advertising or selling methods 
which tend to deceive or mislead the customer. (b) No drug 
retailer shall use advertising which refers inaccurately in any mate
rial particular to any competitor or his merchandise, prices, values, 
credit terms, policies, or services. (c) No drug retailer shall use 
advertising which lays claim to a policy or a continuing practice of 
generally underselling competitors. (d) No drug retailer shall 
secretely give anything of value to a customer or to the employee or 
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agent of a customer for the purpose of influencing a sale ort in 
furtherance of a sale, render a bill or statement of account to the 
employee, agent, or customer which is inaccurate in any material 
particular. (e) No drug retailer shall sell or offer for sale any 
merchandise upon a condition which involves a lottery, gamble, or 
other element of chance. (f) No drug retailer shall permit any 
demonstrator or sales employee whose salary is wholly or partially 
paid by a manufacturer or distributor to work in his establishment 
unless such demonstrator or sales employee is clearly and openly 
identified as the agent of such manufacturer or distributor. (Id.) 

Sec. 962c. Unfair competition.-No drug retailer shall sell any 
drugs, medicines, cosmetics, toilet preparations, or drug sundries 
at a price below the manufacturer's wholesale list price per dozen; 
nor, in the case of biologicals or other of the above-mentioned prod· 
ucts which are not customarily sold in dozens or greater lots, sell such 
products at less than the manufacturer's wholesale list price per unit. 
Notwithstanding the provisions of the preceding sentence, any drug 
retailer may sell at less than the prices specified above, imperfect or 
actually damaged merchandise or bona fide discontinued lines of 
merchandise, if advertised, marked, and sold as such; merchandise 
sold upon the complete final liquidation of any business; merchandise 
sold or donated for charitable purposes or to unemployment relief 
agencies and drugs or drug sundries sold to physicians, dentists, 
veterinarians or hospitals, but not for the purpose of resale by them. 
(Id.) 

Sec. 963c. Penalty.-Any person responsible for a wilful violation 
of the provisions of this chapter shall be fined not more than $500. 
(Id.) 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

No provisions. 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Rev. Code (1935) 

Sec. 3124. Unlawful to discriminate; violation; penalty.-Any 
person, firm, or corporation, foreign or domestic, doing business in 
this State and engaged in the production, manufacture, or distri
bution of any commodity in general use, that shall intentionally, 
for the purpose of destroying the competition of any regular, estab
lished dealer in such commodity or to prevent competition of any 
person who in good faith intends or attempts to become such dealer, 
discriminate between different sections, communities, or cities of this 
State, by selling such commodity, at a lower rate in one section, 
community, or city, or any portion thereof, than such person, firm, 
or corporation, foreign or domestic, charges for such commodity in 
another section, community, or city after making due allowance for 
the difference, if any, in the grade or quality and in the cost of trans
portation from the point of production, if a raw product, or from 
the point of manufacture, if a manufactured product, shall be deemed 
guilty of unfair discrimination which is hereby prohibited and 
declared unlawful. 
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Any person, firm, company, association, or corporation, and any 
officer, agent, or receiver of any firm, company, association, or cor
poration, or any member of the same, or any individual violating 
any of the provisions of this Section shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be punished by a 
fine of not less than two hundred dollars, nor more than five thousand 
dollars for each offense, or by imprisonment in the county jail. not 
to exceed one year, or by both such fine and imprisonment. (29 Del. 
Laws, ch. 213.) 

2. Special Prohibitory Laws 

·No provisions. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Comp. Gen. Laws Ann. (Skillman, Supp., 1940) 

Sec. 7100 (14). Short title of act.-This act may be known and 
cited as the "Florida Fair Trade Act." (L. 1937, c. 18395, sec. 10. 
L. 1930, c. 19201, sec. 10.) · 

Sec. 7100 (15). Definitions.-The following terms, as used in this 
act, are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity othe~ 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to consumers 

for use. 
(e) "Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a business trust, or any unin
corporated organization. (I d. sec. 1.) 

Sec. 7100 (16). Contracts to govern price of sale or resale.-No 
contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of Florida by reason of any of 
the following provisions which may be contained in such contract: 

(a) That the buyer will not resell such conunodity at less than the 
minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

21023::>'-4G-vol. 2-9 59 
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(c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not . less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any wholesaler 
or retailer to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. (I d. sec. 2.) 

Sec. 7100 (17). Acts deemed a violation.-For the purpose of pre
venting evasion of the resale price restrictions imposed in respect 
of any commodity by any contract entered into pursuant to the pro
visions of this act (except to the extent authorized by the said 
contract). 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in 
connection with any such sale; or 

(c) The sale or offering for sale of such commodity in combination 
.with any other commodity, shall be deemed a violation of such resale 
price restriction, for which the remedies prescribed by section 7100 
(20) of this act shall be available. (Id. sec. 3.) 

Sec. 7100 (18). Only owners of trade-marks to establish resale 
prices.-No minimum resale price shall he established for any com
modity, under any contract entered into pursuant to the provisions 
of this law, by any person other than the owner of the trade-mark, 
brand, or name used in connection with such commodity or a dis
tributor specifically authorized to establish said price by the 
owner of such trade-mark, brand, or name. (Id. sec. 4.) 

Sec. 7100 09). Exceptions.-No contract containing any of the 
provisions enumerated in section 7100 (16) of this act shall be deemed 
to preclude the resale of any commodity covered thereby without ref
erence to such contract in the following cases: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and when plain notice 
of the fact is given to the public; provided the owner of such stock 
shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out said 
stock, and an opportunity to purchase such stock at the original 
invoice price; 



FLORIDA 61 

(b) When the goods are altered, second-hand, damaged, defaced, or 
deteriorated, and plain notice of the fact is given to the public in 
the advertisement and sale thereof, snch notice to he conspicuously 
displayed in all advertisements and to be affixed to the commodity; 

(c) By any officer acting under an order of court. (I d. sec. 5.) 
Sec. 7100 (20). Unfair competition defined and made action· , 

able.-Wilfully and knowingly advertising, offering for sale, or sell
ing any commodity at less than the price stipulated in any contract 
entered into pursuant to the provisions of the law, whether the person 
so advertising, offering for sale, or selling is or is not a party to such 
contract, and whether the particular lot of such commodity so adver
tised, offered for sale, or sold was or was not at any time sold to a party 
to a contract that stipulated the price of snch commodity under the 
provisions of this law is unfair competition and is actionable at the 
suit of any person damaged thereby. (Id. sec. 6.) 

Sec. 7100 (21). Application.-This act shall not apply to any con
tract or agreement between or among producers or distributors or 
(except as provided in subsection (c) of section 7100 ( 16) ) between 
or among wholesalers, or between or among retailers, as to sale or 
resale prices. (I d. sec. 7.) 

Sec. 7100 (22). Partial invalidity.-If any provision of this law, 
or the application thereof to any person or circumstance, is held 
invali~ the remainder of the law, and the application of such provi-~ 
sions to other persons or circumstances, shall not be affected thereby. 
(I d. sec. 8.) 

Judicial Decisions 
Constitutionality. 

The Fair Trade Act (Laws 1937, c.18395; superceded by new act in 
1939) is unconstitutional as being in violation of article III, section 16, 
of the State Constitution which provides that the title of a statute 
must express the contents thereof. The language of the title : "• • • 
Through the Use of Voluntary Contracts Establishing Minimum Re
sale Prices • • ., implies that the statute validates voluntary 
resale price contracts and is inconsistent with Section 6 of the statute 
which binds noncontracting parties, with notice, to enforce resale 
price restrictions. Bristol-Myers Oo. v. Webb's Out Rate Drug Oo., 
Inc., 137 Fla. 508, 188 So. 91 (1939). 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 
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C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Comp. Gen. Laws Ann. (Skillman, 1927) 
Discrimination 

Sec. 3939. Unfair discrimination and competition prohibited.
Any person, firm, company, association, or corporation, foreign or 
domestic, doing business in the State of Florida, and engaged in the 
production, manufacture, sale, or distribution of any commodity in 
general use, that shall, for the purpose of destroying the business of 
a competitor in imy locality, discriminate between different sections, 
communities, or Cites of this State by selling such commodity at a 
lower rate in one section, community, or city, than is charged for 
said commodity by said party in another section, community, or city, 
after making due allowance for the difference, if any, in the grade 
or quality and in the actual cost of transportation from the point of 
production, if a raw product, or from the point of manufacture_, if a 
manufactured product, shall be deemed guilty of unfair discrirnina· 
stion which is hereby prohibited and declared unlawful. (Ch. 6945, 
Acts 1915, sec. 1.) 

Penalty for unfair commercial discrimination: See sec. 7871. 
Sec. 3940. Duty of State attorney, etc.-It shall be the duty of 

State attorneys, county solicitors, and prosecuting attorneys in their 
counties, and the attorney general, to enforce the provisions of the 
preceding section by appropriate actions in courts of competent 
jurisdiction. (Id. sec. 3.) 

Sec. 3941. Complaints made to secretary of state; duty.-lf corn
plaint shall be made to the secretary of state that any corporation 
authorized to do business in this state is guilty of unfair discrimina
tion within the terms of this chapter, it shall be the duty of the 
secretary of state to refer the matter to the attorney general who may, 
if the facts justify it in his judgment institute proceedings in the 
courts against such corporation. (Id~ sec. 4.) 

Sec. 3942. Secretary of state to revoke permit of corporations 
found guilty of discrimination.-If any corporation, foreign, or 
domestic, authorized to do business in this State, is found guilty of 
unfair discrimination within the terms of this chapter, it shall be 
the duty of the secretary of state to immediately revoke the permit 
of such corporation to do business in this State. (Id. sec. 5.) 

Sec. 3943. Ouster of corporation found guilty.-1£ after revoca
tion of its permit, such corporation, or any other corporation not 
having a permit and found guilty of having violated any of the 
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provisions of this chapter, shall continue or attempt to do business 
in this State, it shall be the duty of the attorney general, by a proper 
suit in the name of the State o£ Florida, to oust such corporation 
from all business of every kind and character in said State of Florida. 
(Id. sec. 6.) 

Sec. 787L Unfair commercial discrimination prohibited.-Any 
person, firm, company, association, or corporation violating any of 
the provisions of section 3939, and any officer, agent, or receiver of 
any firm, company, association, or corporation, or any member of 
the same, or any individual, found guilty of a violation thereof, 
shall be fined not more than five thousand dollars or be imprisoned 
in the county jail not to exceed one year, or suffer both penalties. 
(Ch. 6945, Acts 1915, sec. 2.) 

2. Special Prohibitory Laws 

Comp, Gen. Laws Ann. (Skillman, 1927) 
Fertilizer 

Sec. 3822. Sale of fertilizer to farmers in carload lots.-It shall 
be unlawful for any manufacturer of fertilizers in this State to charge 
any farmer or farmers or other user or users in this State for fer. 
tilizers sold to such farmers or users for cash by carload lots more 
than is charged by such manufacturer for fertilizers of the same 
quality to merchants or dealers in the same county; and in determin· 
ing what the price charged by such manufacturer to merchants or 
dealers is, all rebates or drawbacks of any character shall be ignored 
and the amount actually received and retained by such manufacturer 
shall be regarded as the price charged for such fertilizers. ( Ch. 
7382, Acts 1917, sec. 1.) 

Sec. 3823. Test for determining quality.-The test for determin
ing the quality of such fertilizers shall be made in the same manner as 
is now provided by law for testing the grade or quality of fertilizers, 
and certificates issued by the state chemist or assistant state chemist 
showing results of such tests shall be competent evidence in any court 
of law or equity in this State. (Id. sec. 2.) 

Sec. 3824. Forfeiture for violation.-For each violation of sections 
3822 and 3823 the manufacturer making the sale shall forfeit and 
pay to the purchaser discriminated against one-half of the· amount 
receired for such fertilizers, which amount shall be recoverable from 
the manufacturer in a suit brought by the purchaser in the court 
having jurisdiction of the amount involved in the county of the 
residence of the purchaser. (Id. sec. 3.) 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Park, et al., Supp., 1939) 

Sec. 106-401. Short title.-This chapter may be known and cited 
as the "Fair Trade Act." (Acts 1937, pp. 800, 804.) ,. 

Sec. 106-402. Definitions.-The following terms, as used in this 
chapter, are hereby defined as follows: 

(A) "Commodity" means any subject of commerce. 
(B) "Producer" means any grower, baker, maker, manufacturer, bot

tler, packer, com'erter, processor, or publisher. 
(C) "Wholesaler" means any person selling a commodity other than 

a producer or retailer. 
(D) "Retailer" means any person selling a commodity to consumers 

for use. 
(E) "Person'' means an individual, a corporation, a partnership, an

association, a joint-stock company, a business trust or any unincor
porated organization. (Acts 1937, p. 800.) 

Sec. 106-403. Contracts fixing minimum price; prohibiting re
sale except at minimum price; limiting sales to consumers only, 
etc.-No contract relating to the sale or resale of a commodity which 
bears, or the label or container of which bears, the trade-mark, brand, 
or name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed in 
violation of any law of the State of Georgia by reason of any of the 
following provisions which may be contained in such contract: 

(A) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the seller. 

(B) That the buyer will require of any dealer to whom be may resell 
such commodity an agreement that he will not, in turn, resell at less 
than the minimum price stipulated by the seller. 
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(C) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to resell 

the same to any retailer unless the -retailer will in turn agree not to 
resell the same except to consumers· for use and not at less than the 
stipulated minimum price, and such wholesaler willlikewiseagree not 
to resell the same to any other wholesaler unless such other wholesaler 
will make the same agreement with any wholesaler or retailer to whom 
he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. (Acts 1937, pp. 800, 801.) . 

Sec. 106-404. Evasion of resale price restrictions; unfair com
petition.-For the purpose of preventing evasion of the resale price 
restrictions imposed in respect of any commodity by any contract en
tered into pursuant to the provisions of this chapter (except to the 
extent authorized by the said contract) : 

(A) The offering or giving of any article of value in connection with 
the sale of such commodity; 

(B) The offering or the making of any concession of any kind what
soever (whether by the giving of coupons or otherwise) in connection 
with any such sale; or 

(C) The sale or offering for sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such resale 
price restriction, for which the remedies prescribed by section 106-407 
shall be available. (Acts 1937, pp. 800, 802.) 

See. 106-405. No minimum resale price fixed except by owner 
-of trade-mark.-No minimum resale price shall be established for 
any commodity, under any contract entered into pursuant to the pro
visions of this chapter, by any person other than the owner of the 
trade-mark, brand, or name used in connection with such commodity or 
by a distributor specifically authorized to establish said price by the 
owner of such trade-mark, brand, or name. (Acts 1937, pp. 800, 802.) 

See. 106-406. Resales below contract minimum price, when per· 
mitted.-No contract containing any o£ the provisions enumerated 
in section 106-403 shall be deemed to preclude the resale of any com
modity covered thereby without reference to such contract in the 
following cases: 

(A) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public : Provided, The owner of such stock 
shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out said 
stock, and an opportunity to purchase such stock at the original 
invoice price; 
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(B) \\lfien the trade-mark, brand or name is removed or wholly 
obliterated from the commodity and is not used or directly or indi
rectly referred to in the advertisement or sale thereof; 

(C) ''\lfien the. goods are altered, second-hand, damaged, defaced, 
or deteriorated and plain notice of the fact is given to the public in 
tl1e advertisement and sale thereof, such notice to be conspicuously 
di!-iplayed in all advertisements and to be affixed to the commodity; 

(D) By any officer acting under an order of court. (Acts 1937, 
pp. 800, 802.) 

Sec. 106-407. Advertising or selling below minimum price, un· 
fair competition; actionable.-Wilfully and knowingly advertising, 
otfel'ing for sale or selling any commodity at less than the price 
stipulated in any contract entered into pursuant to the provisions of 
this chapter, whether the person so advertising, offering for sale or 
selling is or is not a party to such contract, is unfair competition ami 
is actionable at the suit of any person damaged thereby. (Acts 1937, 
pp. 800, 803.) 

Sec.lOG-408. Chapter not applicable to certain contracts.-This 
chapter shall not apply to any contract or agreement between or 
among producers or distributors or between or among wholesalers or 
between or among retailers as to sale or resale prices. (Acts 1937, 
pp. 800, 803.) 

Sec. 106-409. Effect of partial invalidity of chapter.-If any 
provision of this chapter, or the application thereof to any person 
or circumstance, is held innlid, the remainder of the chapter, and 
the application of such pro,•isions to other persons or circumstances, 
shall not be affected thereby. (Acts 1937, pp. 800, 803.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L. 1937, e. 240 

Section 1. Definitions.-The following terms for the purposes ot 
this act are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grocer, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to consumers 

for use. 
(e) ''Person" means the plural as well as the singular and shall 

include an individual, partnership, association, a joint stock company, 
business trust, an incorporated as well as an unincorporated or· 
ganization. 

(f) "Distributor" means any person authorized by the producers 
or manufacturer of a commodity to sell the same at wholesale or 
retaiL 

Sec. 2. Contracts relating to sale of trade-marked articles.
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of Idaho by reason of any of the 
following provisions which may be contained in such contract: 

(a) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the seller. 

(b) That the buyer will require of any person to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 
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(c) That the seller will not sell such commodity-
(!) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree not 
to resell the same except to consumers for use and at not less than the 
stipulated minimum price, and such wholesaler will likewise agree 
not to resell the same to any other wholesaler unless such other whole
saler will make the same agreement with any wholesaler or retailer 
to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. 

Sec. 3. Acts deemed a violation.-For the purpose of preventing 
evasion of the resale price restrictions imposed in respect of any 
commodity by any contract entered into pursuant to the provisions of 
this act (except to the extent authorized by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; ' 

(b) The offering or the making of any concession of any kind what
soever (whether by the giving of coupons or otherwise) in connection 
with any such sale; or 

(c) The sale or offering for 'sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such retail 
price restriction, for which the remedies prescribed by section 6 
of this act shall be available. 

Sec. 4. Only owners of trade-marks to establish resale price.
No minimum resale price shall be established for any commodity, 
under any contract entered into pursuant to the provisions of this 
act, by any person other than the owner of the trade-mark, brand, 
or name used in connection with such commodity or by a distributor 
specifically authorized to establish said price by the owner of such 
trade-mark, brand, or name. 

Sec. 5. Exceptions.-No contract containing any of the provisions 
enumerated in section 2 of this act shall be deemed to preclude the 
resale of any commodity covered thereby without reference to such 
contract iit the following cases: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public: Pr(}1)iaed, That such stock is first 
offered to the manufacturer thereof at the original invoiced price at 
least ten days before such stock shall be offered for sale to the public. 

(b) Wben the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or indi
rectly referred to in the advertisement or sale thereof; 
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(c) When the goods are altered, second-hand, damaged, defaced 
or deteriorated and plain notice of the fact is given to the public in 
the advertisement and sale thereof, such notice to be conspicuously 
displayed in all advertisements and to be affixed to the commodity. 

(d) By any officer acting under an order of court. 
Sec. 6. Unfair competition defined and made actionable.-\Vil

fully and knowingly advertising, offering for sale or selling any 
commodity at less than the price stipulated in any contract entered 
into pursuant to the provisions of this act, whether the person so 
advertising, offering for sale, or selling is or is not a party to such 
contract, is unfair competition and is actionable either in law or in 
equity at the suit of any person damaged thereby. 

Sec. 7. Contracts not affected.-This act shall not apply to any 
contract or agreement between or among producers or between or 
among distributors or between or among wholesalers or between or 
among retailers as to sale or resale prices. 

Sec. 8. Constitutionality.-If any provision of this act, or the 
application thereof to any person or circumstances, is held invalid, 
the remainder of the act, and the application of such provisions to 
other persons or circumstances, shall not be affected thereby. 

Sec. 9. Inconsistent acts repealed.-All acts or parts of acts in
(;Onsistent herewith are repealed to the extent of such inconsistency. 

Sec. 10. Short title.-This act may be known and cited as the 
''Fair Trade Act." 

B. PROHIBITION OF SALES BELOW COST 

L. 1939. e. 209 
Unfair Sales Aet 

Section 1. Title.-This act shall be known and designated, and 
may be cited, as the "Unfair Sales Act." 

Sec. 2. Sales below cost.-The practice of selling certain items of 
merchandise below cost in order to attract patronage is a deceptive 
form of advertising and an unfair method of competition. Such 
practice misleads the consumer, works back against the farmer, 
obstructs commerce, and diverts business from dealers who maintain 
a fnir price policy, with the result of unemployment, underpayment 
of employees, excessive working hours, nonpayment of taxes, and an 
inevitable train of undesirable consequences including economic 
depression. This net is designed to make illegal such practice and 
to promote the general welfare of the State of Idaho. 

See. 3. Definitions.-(a) When used in this act, the term "cost to 
the retailer" shall mean the invoice cost of the merchandise to the 
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retailer, or the replacement cost of the merchandise to the retailer, 
whichever is lower; less all "trade discounts except customary dis
counts for cash; to which shall be added: 

(1) Freight charges not otherwise included in the invoice cost or 
the replacement cost of the merchandise as herein set forth, and 

(2) Cartage to the retail outlet if done or paid for by the retailer, 
which cartage cost, in the abserice of proof of a lesser cost; shall be 
deemed to be three-fourths (%) of one percent of the cost to the 
retailer as herein defined after adding thereto freight charges but 
before adding thereto cartage and mark-up, and 

(3) A mark-up to cover a proportionate part of the cost of doing 
business, which mark-up, in the absence of. proof of a lesser cost, 
shall be six (6%) percent of the cost to the retailer as herein set 
forth after adding thereto freight charges and cartage but before 
adding thereto a mark-up. 

(b) When used in this act, the term "cost to the wholesaler" shall 
mean the invoice cost of the merchandise to the wholesaler, or the 
replacement cost of the merchandise to the wholesaler, whichever is 
lower; less all trade discounts except customary discounts for cash; 
to which shall be added: 

(1) Freight charges, not otherwise included in the invoice cost or 
the replacement cost of th~ merchandise as herein set forth, and 

(2) Cartage to the retail outlet in the absence of proof of a lesser 
cost, shall be deemed to be three-fourths (%) of one percent of the 
cost to the wholesaler as herein set forth after adding thereto freight 
charges but before adding thereto cartage and mark-up and 

(3) A mark-up to cover a proportionate cost of doing business 
.which mark-up in the absence of proof of a lesser cost, shall be two 
(2%) percent of the cost to the wholesaler as herein set forth after 
adding thereto freight charges and.cartage but before adding thereto 
the mark-up. 

(c) When used in this act the term "replacement costs" shall mean 
the cost per unit at which the merchandise sold or offered for sale 
could have been bought by the seller at any time within thirty (30) 
days prior -to the date of sale or of the date upon which it is offered 
for sale by the seller if bought in the same quantity or quantities as 
the seller's last purchase of the said merchandise. 

(d) When used in this Act "invoice costs" shall.mean the cost per 
unit at which the merchandise sold or offered for sale was bought 
by the seller at any time within sixty (60) days prior to the date 
of sale or the date upon which it is offered for sale by the seller and 
the cost per unit at which the merchandise sold or offered for sale 
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was bought by the seller at more than sixty days prior to the da~e 
upon which it is offered for sale by the seller shall not be used m 
determining "invoice cost," but "replacement costs" as defined in this 
act shall be used. 

(e) When one or more items are advertised, offered for sale, or 
sold with one or more other items at a combined price, or are adver~ 
tised, offered as a gift, or given with the sale of one or more other 
items, each and all of said items shall for the purpose of this act 
be deemed to be advertised, offered for sale, or sold, and the price of 
each item named be governed by the provisions of subsections (a) 
and (b) of section 3 respectively~ 

(f) The terms "cost to the retailer" and "cost to the wholesaler" 
as defined in subsections (a) and (b) of this section shall mean bona 
fide costs; and purchases made by retailers and wholesalers at prices 
which cannot be justified by prevailing market conditions within this 
State shall not be used in determining cost to the retailer, and cost 
to the wholesaler. 

(g) The terms "sell at retail," "sales at retail," and "retail sale" 
shall mean and include any transfer for a valuable consideration, 
made in the ordinary course of trade or in the usual prosecution of 
the seller's business, of title to tangible personal property to the pur~ 
chaser for consumption or use other than resale or further processing 
or manufacturing. The above terms shall include any transfer of 
such property where title is retained by the seller as security for the 
payment of the purchase price. 

(h) The terms "sell at wholesale,'' "sales at wholesale," and "whole~ 
sale sales" shall mean and include any transfer for a valuable con
sideration made in the ordinary course of trade or the usual conduct 
of the seller's business, of title to tangible personal property to the 
purchaser for purposes of resale ·or further processing or· manufac
turing. The above terms shall include any transfer of such property 
where title is retained by the seller as security for the payment of 
the purchase price. 

(i) The term "retailer" shall mean and include every person, part
nership, corporation, or association engaged in the business of making 
sales at retail within this State: Provided, That in the case of a person, 
partnership, corporation or association engaged in the business of 
making both sales at retail and sales at wholesale, such term shall be 
applied only to the retail portion of such business. 

(j) The term "wholesaler'' shall mean and include every person, 
partnership, corporation, or association engaged in the business "of 
making sales at wholesale within this state: Provided, That in the case 
of a person, partnership, corporation, or association engaged in the 
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business of making both sales at wholesale and sales at retail, such 
term shall be applied only to the wholesale portion of such business. 

(k) The· term "freight charges" as used in this act, shall mean 
minimum rates or charges contained in the lawfully filed tariff of 
any carriers holding authority from the Public Utilities Commission 
of Idaho and/or the Interstate Commerce Commission which tariff 
is on file with the said public utilities commission and/or Interstate 
Commerce Commission. 

Sec. 4. Unfair competition.-It is hereby declared that any ad
vertising, offer to sell, or sale of any merchandise by a retailer at less 
than cost to the retailer, as herein defined, or that any advertising, 
offer to sell, or sale of any merchandise by a wholesaler at less than 
cost to the wholesaler, as herein defined, is unfair competition and 
contt·ary to public policy and to the policy of this act, and tends to 
deceive the purchasers, or prospective purchasers and tends to create 
a monopoly in commerce. 

Sec. 5. Penalties.-Any retailer who shall, in contravention of the 
policy of this act, advertise, offer to sell, or sell at retail any item of 
merchandise at less than cost to the retailer as defined in this act, or 
any wholesaler who shall, in contravention of the policy of this act, 
advertise, offer to sell, or sell .at wholesale any item of merchandise 
at less than cost to the wholesaler as defined in this act, shall be guilty 
of a misdemeanor. Proof of any such advertising, offer to sell, or 
sale of any retailer or wholesaler in contravention of the policy of this 
act shall be prima facie evidence of a violation of this act. 

Sec. 6. Injunctive relief.-In addition to the penalties provided in 
this act the courts of this State are hereby invested with jurisdiction 
to prevent and restrain violations of this act and it shall be the duty 
of the prosecuting attorneys in their respective counties to institute 
proceedings in equity to prevent and restrain violations. Any person 
damaged, or who is threatened with loss or injury by reason of a 
violation of this act shall be entitled to sue for and have injunctive 
relief in any court of competent jurisdiction for any damage or 
threatened loss or injury by reason of any violation of this act. 

Sec, 7. Exemptions.-The provisions of this act shall not apply 
to sales at retail or sales at wholesale: 

(a) Where perishable merchandise must be sold promptly in order 
to forestall loss; 

(b) Where merchandise is imperfect or damaged or is being dis
continued and is advertised, marked, or sold as such; 

·(c) Where merchandise is sold upon the final liquidation of any 
business; 

(d) Where merchandise is sold for charitable purposes or to relief 
agencies; 
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(e) '\'\-llere merchandise is sold on oontract to departments of the 
government or governmental agencies; 

(f) Where merchandise ts sold by any officer acting under the order 
or direction of any court. 

Sec. 8. Severability.-If any section, sentence, clause, or provision 
of this act shall for any account be held invalid or unconstitutional 
the validity of the remaining parts thereof shall not be affected. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

L. 1937, e. 229 

Section 1. Definitions.-The following terms for the purposes of 
this act are hereby defined as follows: 

(a) "Person" means the plural as well as the singular and shall 
include an individual, partnership, association, a joint stock company, 
business trust, and an incorporated as well as an unincorporated 
organization. 

(b) The term "price" as used herein shall mean the net price to 
the buyer after deduction of all discounts, rebates or other price 
concessions paid or allowed by the seller. 

(c) The term "commerce" means trade or commerce within this 
.State. 

Sec. 2. Discriminations.-(a) It shall be unlawful for any per
son engaged in commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price between different pur
chasers of commodities of like grade and quality or to discriminate 
in price between different sections, communities or cities or portions 
thereof or between different locations in such sections, communities, 
cities, or portions thereof in this State, where the effect of ·such dis
criminations may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants or know· 
ingly receives the benefit of such discrimination, or with customers of 
either of them: Provided, That nothing herein contained shall pre
vent differentials which make only due allowance for differences in 
the cost of manufacture, sale, or delivery, resulting from the differ
ing methods or quantities in which such commodities are to such pur
chasers sold or delivered: And provided further, That nothing herein 
contained shall prevent persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their own customers in bona 
fide transactions and not in restraint of trade: And p1'0'1Jided furth~r, 
That nothing herein contained shall prevent price changes from time 
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to time where in response to changing conditions affecting the market 
for or the marketability of the goods concerned, such as but not 
limited to actual or imminent deterioration of perishable goods, 
obsolescence of seasonable goods, distress sales under court process, 
or sales in good faith in ·discontinuance of business in the goods 
concerned. 

(b) Upon proof being made, in any suit or other proceeding in 
which any violation of this act may be at issue, that there has been 
discrimination in price, or in services or facilities furnished, or in 
payment for services or facilities to be rendered, the burden of rebut
ting the prima facie case thus made by showing justification shall 
be upon the person charged with such violation: Provided, however, 
That nothing herein contained shall prevent a seller rebutting the 
prima facie case thus made by showing that his lower price, or the 
payment for or furnishing of services or facilities to any purchaser 
or purchasers was made in good faith to meet an equally low price 
of a competitor or the services or facilities furnished by a competitor. 

(c) It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to pay or grant, or to receive or accept, 
anything of value as a commission, brokerage, or other compensa
tion, or any allowance or discount in lieu thereof, except for services 
rendered in connection with the sale or purchase of goods, wares, or 
merchandise: Provided, however, That in all such transactions of 
sale and purchase it shall be unlawful for either party to such trans
action to pay or grant anything of value as a commission, brokerage, 
or other compensation, or any allowance or discount in lieu thereof, 
to the other party to the transaction or to any agent, representative, 
or other intermediary therein, where such agent, representative, or 
other intermediary is acting in fact for or in behalf, or is subject to 
the direct or indirect control, of the said other party to such 
transaction. 

(d) It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to pay or contract for the payment of 
anything of value to or for the benefit of a customer of such person 
in the course of such commerce as compensation or in consideration 
for any services or facilities furnished by or through such customer 
in connection with the processing, handling, sale, or offering for sale 
of any products or commodities manufactured, sold, or offered for 
sale by such person, unless such payment or consideration is available 
on proportionally equal terms to all other customers competing in 
the distribution of such products or commodities. 

(e) It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to discriminate in favor of one pur-
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chaser against another purchaser or purchasers of a commodity 
bought for resale, with . or without processing, by contracting to 
furnish or furnishing, or by contributing to the furnishing of, any 
&ervices or facilities connected with the processing, handling, sale, or 
offering for sale of such commodity so purchased upon terms not 
accorded to all purchasers on proportionally equal terms. 

(f) It shall be unlawful for any person engaged in commerce, in 
the course of such commerce, knowingly to induce or receive a -dis
crimination in price which is prohibited by this section. 

Sec. 3. Cooperative associations.-Nothing in this act shall pre
vent a cooperative association from returning to its members, pro
ducers, or consumers the whole, or any part of, the net earnings or 
tmrplus resulting from its trading operations, in proportion to their 
purchases or sales from, to, or through the association. 

Sec. 4. Injunctive relief.-(a) Any person injured by any viola
tion, or who will suffer injury from any threatened violation, of this 
act, may maintain an action, in any court of competent jurisdiction 
of this state, to prevent, restrain, or enjoin such violation or threatened 
violation. If in such action, a violation or threatened violation of this 
act shall be established, the court shall enjoin and restrain or other
wise prohibit such violation or threatened violation, and the plaintiff 
in said action shall be entitled to recover threefold the damages by 
him sustained, and the costs of suit, including a reasonable attor
ney's fee. 

(b) In the event no injunctive relief is sought or required, any per
son injured by any violation of this act, may maintain an action for 
damages alone in any court of competent jurisdiction in this state, and 
the measure of damages in such action shall be the same as that pre-
&eribed by subsection (a) of this section. . 

(c) In any proceedings instituted or action brought in pursuance 
. (if the provisions of subsections (a) and (b) of this section, the plain
tiff, upon proof that he has been unlawfully discriminated against by 
the defendant, shall be conclusively presumed to have sustained dam
ages equal to the monetary amount or equivalent of the unlawful dis
crimination; and in addition thereto, may establish such further 
damages, if any, as he may have sustained as a result of such 
discrimination. 

(d) Where a particular trade or industry of which the person, firm, 
or corporation complained against is a member, has an established cost 
survey for the localities and vicinities in which the offense is com
mitted, the said cost sur¥ey shall be deemed competent evidence to be 
used in proving the costs of the person, firm, or corporation com
plained against within the pro¥isions of this act. 



78 PRICE CONTROL LEGISLATION 

(e) Any contract, express or implied, made by any person in viola
tion of any of the provisions o£ this act, is declared to be an illegal 
contract and no recovery thereon shall be had. 

Sec. 5. Title.-This act shall be known and df' .... <Jignated as the 
"Anti Price Discriinination Act" and its inhibitions against discrim
ination shall embrace any scheme of special concessions or rebates, any 
collateral contracts or agreements or any device of any nature 
whereby discrimination is, in substance or fact, effected in violation 
of the spirit and intent of this act. 

Sec. 6. Constitutionality.-If any provision of this act, or the 
application thereof to any person or circumstances, is held invalid, the 
remainder of the act, and the application of such provisions to other 
persons or circumstances, shall not be affected hereby. 

Sec. 7. Inconsistent acts repealed.-AU acts or parts of acts 
inconsistent herewith are hereby repealed to the extent of such 
inconsistency. 

2. Special Prohibitory Laws 

Code Ann. (1932) 
Dairy Products 

See. 36-1101. Discrimination by buying at higher price-Prima 
facie evidence-Grades of crearn.-a. Any person, firm, corporation, 
or other organization, foreign or domestic, engaged in the business 
of buying milk, cream, or butterfat for the purpose of manufacture, 
that shall discriminate between different sections, communities, towns, 
villages, or cities of this State, by buying such commodity at a higher 
price or rate in one section, community, town, village, or city, than IS 

paid for the same commodity by said firm, person, corporation, or 
other organization in another section, community, town, village, or 
city, after making due allowance for the difference, if any, in the 
actual cost of transportation from the point of purchase to the locality 
of manufacture, shall be deemed guilty . of unfair discrimination, 
which is hereby prohibited and declared unlawful. 

b. Proof of the buying of any such commodity for the purpose of 
manufacture, by any person, firm, corporation, or other organization 
at a higher price or rate in one section, community, town, village, or 
city of this State than is paid for the same commodity by the said 
person, firm, corporation, or other organization in another section, 
community, town, village, or city in this State after making due 
allowance for the difference, if any, in the actual cost of transporta
tion from the point of purchase to the locality of manufacture, shall 
constitute prima facie evidence of a violation of this section. 
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c. Two grades of cream shall be recognized in the enforcement of 
this cha p~r: to be designated as sweet cream and sour cream. ~weet 
cream within the meaning of this chapter shall be cream havmg a 
clean flavor, not ·more than two-tenths percent acidity, and not less 
than twenty-five percent butterfat. Sour cream within the meaning 
(If this chapter shall be cream showing more than two-tenths percent 
acidity or less than twenty-five percent butterfat. 

Hist. S. L. 1923, ch. 121, sec. 1; S. L. 1925, ch. 78, sec. 1. 
Sec. 2 of S. L. 1925, ch. 78, declared an emergency. 
Sec. 36-1102. Discrimination by selling at lower price-Unfair 

discrimination defined.-Any person, firm, corporation, or other 
organization, foreign or domestic, doing business in this state and 
engaged in the manufacture or distribution of any dairy product, that 
shall intentionally, for the purpose of destroying the competition of 
any regular, established dealer in such commodity or to prevent com
petition of any person who, in good faith, intends or attempts to 
become such dealer, discriminate between different sections, com
munities, towns, villages, or cities of this state, by selling such com
modity at a lower rate in one section, community, town, village, or 
city, or any portion thereof, than such person, firm, corporation, or 
other organization, foreign or domestic, charges for such commodity 
in another section, community, town, village or city, after making due 
allowance for the difference, if any, in the cost of transportation from 
the point of production, if a raw product, or from the point of manu
facture, if a manufactured product, shall be guilty of unfair dis
crimination, which is hereby prohibited and declared unlawful. Any 
person, firm, corporation, or other organization, foreign or domestic, 
doing business in this state and engaged in the purchase, sale, manu
facture, or distribution of any dairy product, that shall pay a price for 
any dairy product or do any act with the intention or for the purpose 
of creating a monopoly, or destroying the business of a competitor in 
any locality, or restraining trade or preventing, stifling, or limiting 
competition by any person in such business or who in good faith in
tends or attempts to engage in such business, shall be guilty of tmfair 
discrimination which is hereby prohibited and declared unlawful. 

Hist. 8. L. 1923, ch. 121, sec. 2; S. L. 1927, ch. 221, sec. 1. 
Sec. 2 of 8. L. 1927, ch. 221, declared an emergency. 
Sec. 36-1103. Special rebates, collateral contracts, and other 

devices.-The inhibition of this chapter against locality discrimina
tion shall embrace any scheme of special rebates, collateral contracts, 
or any device of any nature whereby such discrimination is, in sub
stance or fact, effected in violation of the spirit and intent of this 
chapter. 

Hist. S. L. 1923, ch. 121, sec. 3. 
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See. 36-1104. Penalties.-a. Any person, firm, corporation, or 
other organization, foreign or domestic, and any officer, agent, or re~ 
ceiver of any firm, corporation, or other organization, or any member 
of the same, or any individual, violating any of the provisio:t1s of this 
chapter, shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not less than $100.00 nor more 
than $1,000 for each offense, or be imprisoned in the county jail not 
to exceed six months, or by both such fine and imprisonment, and, if 
a corporation, may have its charter or permit to do business in this 
state forfeited. 

b. Any person who, either as officer, director, or agent of any 
firm, corporation or other organization or as agent of any person, 
violating the provisions hereof, assists or aids, directly or indirectly, 
in such violation shall be responsible therefor equally with the person, 
firm, corporation, or other·organization for whom or which he acts. 
In the prosecution of any person or officer, director, or agent, it shall 
be sufficient to allege and prove the unlawful intent of the person, 
firm, corporation or other organization for whom or which he acts. 

Hist. S. L. 1923, ch. 121, sec. 4. 
Sec. 36-1105. Duty of commissioner of agriculture.-a. When

ever the commissioner of agriculture is credibly informed that this 
chapter has been violated, he shall make investigations and if the 
evidence justifies it he shall report the results of his investigation to 
the proper county attorney. He shall cooperate with such county 
attorney in the securing of evidence of violations of this chapter. 

b. All the books, papers, and other records of every person, firm, 
corporation or other organization engaged in the business of buying 
or selling dairy products, shall be subject to inspection by the com
missioner of agriculture of this state or by his deputy, if it shall 
appear to the commissioner of agriculture that there are reasonable 
grounds to believe that there has been a violation of this chapter, 
and such person, firm, corporation or other organization shall, at 
such times as he shall prescribe, make such further verified returns 
having a bearing on the provisions of this chapter as the commis
sioner of agriculture may prescribe. 

Hist. S. L. 1923, ch. 121, sec. 5. 
Sec. 36-1106. Prosecutions._,. The various county attorneys in their 

respective counties shall institute, manage, and direct all prosecutions 
for violations of this chapter. It shall be the duty of the commis
sioner of agriculture to cooperate with and assist the county attorney 
in the county in which any such prosecution may be instituted or 
pending. 

Hist. S. L. 1923, ch. 121, sec. 6. 
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Sec. 36-1107. Person injured may maintain action.-Any per
son, firm, private corporation, or municipal or other public corpora
tion, may maintain an action to enjoin a continuance of any act or 
acts in violation. of any of the provisions of this chapter and, if 
injured thereby, for the recovery of damages. If, in such action, the 
court shall find that the defendant is violating any of the provisions 
of this chapter, it shall enjoin the defendant from a continuance 
thereof; it shall not be necessary that actual damages to the plau1tiff 
be alleged or proved. In addition to such injunctive relief, the plain
tiff in such action shall be entitled to recover from the defendant three 
times the amount of the actual damage, if any, sustained. 

Hist. S. L. 1923, ch. 121, sec. 7. · 
Sec. 36-1108. Prohibited contracts void.-All contracts or agree

ments made in violation of any of the provisions of this chapter shall 
be void. 

Hist. S. L. 1923, ch. 121, sec. 8. 
Sec. 36-1109. Revocation of corporate charter.-If complaint 

shall be made to the attorney general that any corporation is guilty 
of w1fair discrimination, as defined by the provisions of this chapter, 
he shall investigate such complaint and for that purpose he may 
subpoena witnesses, administer oaths, take testimony, and require the 
production of books or other documents, and, if in his opinion suffi
cient grounds exist therefor, he may prosecute an action in the name 
of. the state in the proper court to annul the charter or revoke the 
permit of such corporation, as the case may be, and to permanently 
enjoin such corporation from doing business in this state, and if in 
such action the court shall find that such corporation is guilty of 
unfair discrimination as defined by the provisions of this chapter, 
such court shall annul the charter or revoke the permit of such cor
poration, and may permanently enjoin it from transacting business 
in this state. 

Hist. S. L. 1923, ch. 121, sec. 9. 
Sec. 36-1110. Constitutionality.-If any section, sentence, clause, 

or phrase of this chapter is for any reason held to be unconstitutional 
such decision shall not affect the validity of the remaining portions 
of this chapter. The legislature hereby declares that it would have 
passed this chapter, and such section, sentence, clause, or phrase 
thereof, irrespective of the fact that any one or more other sections, 
sentences, clauses, or phrases be declared unconstitutionaL 

Hist. S. L. 1923, ch. 121, sec. 10. 
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Code Ann. (1932) 
Farm Products 

Sec. 22-1201. Discrimination in sale of farm products.-It is 
hereby made unlawful for any person, firm, company, partnership, 
copartnership, corporation, foreign or domestic, or association, or 
other organization doing business in the state of Idaho, who shall 
intentionally for. the purpose of creating a monopoly or destroying 
the business of a competitor, in any locality, section, community, city, 
or village, to discriminate between different individuals, corporations, 
partnerships, copartnerships, associations, or organizations of any 
kind or to discriminate between different sections, localities, communi
ties, villages, or cities of thiS state in the purchase, barter, exchange, or 
resale of farm products, either in the raw or manufactured state, 
when such products are purchased or sold under recognized standards 
and grades, as prescribed by the department of agriculture, after 
making due allowance for the difference, if any, in the actual cost of 
transportation from the locality of purchase in the raw state to the 
locality of manufacture, or from the locality of manufacture to the 
locality of sale, and in addition thereto allowance in the grade or 
quality of such products, if any. 

Hist. 1917, ch. 23, sec. 1, p. '62, reen. C. L. 79:31; am. 1919, ch. 18, 
sec. 1, p. 81; C. S., sec. 2051; S. L. 1921, ch. 189, sec. 1. 

Sec. 22-1202. Records subject to inspection.-All the books, 
papers, and other records of every person, firm, corporation, or other 
organization engaged in the business of buying or selling farm prod~ 
ucts, shall be subject to inspection by the department of agriculture, 
if it shall appear to the department that there are reasonable grounds 
to believe that there has been a violation of this chapter, and such 
person, firm, corporation, or other organization shall, at such times 
as the department shall prescribe, make such further verified returns 
having a bearing on the provisions of this article as the department 
may prescribe. 

Hist. 1917, ch. 23, sec. 2, p. 62, reen. C. L. 79: 32; C. S., sec. 2052. 
Sec. 22-1203. Penalty.-Whoever shall violate any of the provi

sions of this chapter shall be guilty of a misdemeanor, and, upon con
viction thereof, shall be punished by a fine of not less than $100 nor 
more than $1,000 for each offense, and, if a corporation, may have its 
charter or permit to do business in this state forfeited. 

Hist. 1917, ch. 23, sec. 3, p. 62, reen. C. L. 79:33; C. S., sec. 2053. 
Sec. 22-1204. Prosecution by attorney general.-If any person, 

firm, corporation, or other organization shall violate any of the pro
visions of this chapter, upon complaint thereof by the department of 
agriculture to the attorney general, setting forth the violations of this 
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chapter complained of, it shall be the duty of the attorney general to 
proceed in the name of the state of Idaho against such person, firm, 
corporation, or other organization. 

Hist. 1917, ch. 23, see. 4, p. 63, reen. C. L. 79 : 3t; C. S., sec. 2054. 
See. 22-1205. Penalty for disclosures.-Xo person shall disclose 

any fact or information obtained pursuant to or under the provisions 
of this chapt(>r except for the purpose of proseeuting or aiding in 
the pro&'Cution of persons charged with the violation of the terms 
cf tllis chapter. And any person violating any of the provisions of 
this section shall be guilty of a nlisdemeanor and punished 
accordingly. 

Hist. 1917, ch. 23, sec. 5, p. 63, reen. C. L. 79: 35; C. S., sec. 2055. 
Sec. 22-1206. Interpretation of law.-If any section, subsection, 

sentence, clause, or phrase of this chapter or as the same may be 
hereafter am(>nded, is for any reason held to be unconstitutional by 
any court of competent jurisdiction, the validity of the remaining 
parts of this chapter shall thereby be affected or impaired. 

Hist 1917, ch. 23, sec. 6, p. 63, reen. C. L. 76: 36; C. S., sec. 2056. 

Code Ann. (1932) 

Prohibiting Predatory Price Practices 

See. 47-104. Every person, corporation, joint-stock company, or 
other association engaged in business within this State, who shall 
enter into any contract, combination, or conspiracy, or who shall 
give any direction or authority to do any act, for the purpose of 
driving out of business any other person engaged therein, or who 
for such purpose shall in the course of such business sell any article 
or product at less than its fair market value, or at a less price than 
it is accustomed to demand or receive therefor in any other place 
under like conditions or who shall sell any article upon a condition, 
('ontract, or understanding that it shall not be sold again by the 
purchaser, or restrain such sale by the purchaser, shall be deemed 
~uilty of a misdemeanor, and on conviction thereof shall be pun
ished by a fine not exceeding $5,000 or by imprisonment not exceed
ing one yE"ar, or by both said punishments, in the discretion. of the 
rourt. 

Hist. 19ll, c. 215, sec. 4, p. 689, reen. C. L 107: 4; C. S. sec. 253-l 



ILLINOIS 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Rev. StaL (Smith-Hurd, 1939), c. 121Yz 
Fair Trade Aet 

Sec. 188. Contract relating to sale not invalid because of certain 
provisions.-Be it enacted by the People of the State of Illinois, rep-. 
ret~ented in the General AsslmllJly: 

No contract relating to the sale or resale of a commodity which bears, 
or the label or content of which bears, the trade-mark, brand, or name 
of the producer or owner of such commodity and which is in fair and 
open competition with commodities of the same general class produced 
by others shall be deemed in violation of any law of the State of Illinois 
by reason of any of the following provisions which may be contained in 
such contract: 

( 1) That the buyer will not resell such commodity except at the price 
stipulated by the vendor. 

(2) That the producer or vendee of a commodity require upon the 
sale of such commodity to another, that such purchaser agree that he 
will not, in turn, resell except at the price stipulated by such producer 
or vendee. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without reference to such 
agreement in the following cases: 

(1) In closing out the owner's stock for the purpose of discontinuing 
delivery of any such commodity: Provided, however, That such stock 
is first offered to the manufacturer of such stock at the original invoice 
price, at least ten (10) days before such stock shall be offered for sale 
to the public. 

(2) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

(3) By &.ny officer acting under the orders of any court. (1935, July 
s, L 1935, p. 1436, sec. 1.) 
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Sec. 189. Advertising for sale at less than stipulated price.
Wil:fully and knowingly advertising, offering for sale or selling any 
commodity at less than the price stipulated in any contract entered into 
pursuant to the provisions of section 1 of this Act, whether the person 
so advertising, offering for sale or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. (1935, July 8, L.1935, p.1436, sec. 2.) 

Sec. 190. Contract not included.-This act shall not apply to any 
contract or agreement between producers or between wholesalers or 
between retailers as to sale or resale prices. (1935, July 8, L. 1935, 
p. 1436, sec. 3.) 

Sec. 191. Title of act.-This act may be known and cited as the 
"Fair Trade Act." (1935, July 8, L. 1935, p.1436, sec. 4.) 

Judicial Decisions 
Application of the Antitrust Law. 

A contract establishing defendant as the exclusive agent for the 
sale of plaintiff's dress patterns whereby the defendant agreed to sell 
the patterns at the prices printed on the labels thereof is not invalid 
under the antitrust law and is not in restraint of trade, the contract 
being one of agency and not of sale. lV ieboldt v. The Standard 
F(Mhion Oo., 80 Ill. Avp. 67 (1898). 

Constitutionality of the Act. 
The Fair Trade Act is constitutional. It is not a price-fixing 

statute but merely permits designated private persons to contract with 
respect· to resale prices. The nonsigners' clause is applicable only 
to persons who have purchased the goods with notice of a price 
restriction. The violation of the statute consists of the misuse of 
the trade-mark of the produce, and the price restriction is adopted 
as an appropriate means to prevent such misuse. Section 2 (sec. 189) 
is not a denial of due process but merely prevents abuse of the good
will of the owner of the commodity. The classification of identified 
goods in the statute as distinguished from unidentified commodities 
is a reasonable one, there being a basic difference between the two. 
Old Dl3a:rborn Distributing Oo. v. Seagram-Distillers Oorp., 299 U. S. 
183, 57 Sup. Ct. 139, 131 L. Ed. 109 (1936); aff'g Joseph Triner Oorp. 
v. Jl!cNeil, 363 Til. 559, 2 N. E. (2d) 929 (1936), and Seagram-Dis
tilli!Ts Oorp. v. Old Dearborn Distributing Oo., 363 Til. 610, .2 N. E. 
(2) 940 (1936); Joseph Triner Oorp. v. Or()ffl)1ky, 365 Til. 19, 5 N. E. 
(2d) 213 (1936).· 
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Application of the Act. 
A commodity bearing the trade-mark of the producer, shipped into 

Illinois by a retailer from outside the State for the purpose of resale 
within the State, is subject to the provisions of the Fair Trade Act 
with respect to a resale price contract, as it had ceased to be in inter
state commerce and had become part of the commerce within the 
State. Old Fort Dearborn Wine & LiqUQ1' Oo. v. Old Dearborn Dis
tributing Oo., 287 Ill. App. 617, 4 N. E. (2d) 764 (1936) (text of 
opinion not printed), see 106 CCH, 25003. 

A wholesale distributor can maintain an action for violation of a 
resale price restriction. Old Fort Dearborn Wine & Liquor Oo. v. 
Old Dearborn Distributing Oo., 287 Ill. App. 187, 4 N. E. (2d) 658 
(1936). 

A noncontracting dealer who purchases the commodity with notice 
of a resale price restriction thereon, is bound by such restriction. Old 
Dearborn Distributing Oo. v. Seagra:m-Distillers Oorp., supra,- Old 
Fo-rt Dearborn Wine & Liquor Oo. v. Old Dearborn Distributing Oo., 
lfupra. 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

A. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 



INDIANA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Stat. Ann. (Burns, Supp., 1939) 

Sec. 66-301. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity other than 

a producer or retailer, 
(d) "Retailer" means any person selling a commodity to consumer 

for use. 
(e) "Person" means an individual, a corporation, a partnership, an 

association, a joint-stock company, a business trust, or any unincor
porated organization. (Acts 1937, ch. 17, sec.l, p. 53.) 

Title of act.-An act to protect trade-mark owners, producers, dis
tributors, and the general public against injurious and uneconomic 
practices in the distribution of competitive commodities bearing a. 
distinguishing trade-mark, brand, or name, through the use of volun
tary contracts establishing minimum resale prices and providing for 
refusal to sell unless such minimum resale prices are observed. In 
force June 7, 1937. 

Sec. 66-302. Contracts relating to sale of trade-marked com
modities-Lawful provisions.-No contract relating to the sale or 
resale of a commodity which bears, or the label or container of which 
bears, the trade-mark, brand, or name of the producer or distributor 
of such commodity and which commodity is in free and open com
petition with commodities of the same general class produced or 
distributed by others shall be deemed in violation of any law of the 
state of Indiana by reason of any of the following provisions which 
may be contained in such oontract: 

89 
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(a) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. · 

(c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less than 
the stipulatt\{ minimum price, and such wholesaler will likewise 
agree not to resell the same to any other wholesaler unless such other 
wholesaler will make the same agreement with any wholesaler or 
retailer to whom he may resell ; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. (Acts 1937, ch. 17, sec; 2, p. 53.) 

Sec. 66-303. Provisions and practices in violation of contracts.
For the purpose of preventing evasion of the resale price restrictions 
imposed in respect of any commodity by any contract entered into 
pursuant to the provisions of this act (except to the extent authorized 
by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or making of any concession of any kind whatso
ever (whether by giving of coupons or otherwise) in connection with 
any such sale; or · 

(c) The sale or offering for sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such resale 
price restrictions, for which the remedies prescribed by section 6 
(see 66-306) of this act shall be available. (Acts 1937, ch. 17, sec. 3, 
p. 53.) 

Sec. 66-304. Resale price contracts-Limited to trade-mark 
owner.-No minimum resale price shall be established for any com
modity, under any contract entered into pursuant to the provisions 
of this act, by any person other than the owner of the trade-mark! 
brand, or name used in connection with such commodity or by a 
distributor specifically authorized to establish said price by the owner 
of such frade-mark, brand, or name. (Acts 1937, ch.17, sec. 4, p. 53.) 

Sec. 66-305. Resales not precluded by contract.-No contract con
taining any of the provisions enumerated in section 2 (sec. 66-302) 
of this act shall be deemed to preclude the resale of any commodity 
covered thereby without reference to such contract in the following 
cases: 
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(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plam notice of the 
fact is given to the public; provided the owner of such stock shall give 
to the producer or distributor of such commodity prompt and reason
able notice in wdting of his intention to close out said stock, and an 
opportunity to purchase said stock at the original invoice price; 

(b) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or indirectly 
referred to in the advertisement or sale thereof; 

(c) When the goods are altered, second-hand, damaged, or deterio
rated and plain notice of the fact is given to the public in the advertise
ment and sale thereof, such notice to be conspicuously displayed in all 
advertisements and to be .affixed to the commodity; 

(d) By any officer acting under an order of court. (Acts 1937, ch.17, 
sec. 5, p. 53.) 

Sec. 66-306. Resale contracts-Unfair competition in respect to 
defined.-Wilfully and knowingly advertising, offering for sale, or 
selling any commodity at less than the price stipulated in any contract 
entered into pursuant to the provisions of this act, whether the person 
so ad\'ertising, offering for sale, or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. (Acts 1937, ch. 17, sec. 6, p. 53.) 

Sec. 66-307. Parties to whom act is inapplicable.-This act shall 
not apply to any contracts or agreement between or among producers 
or distributors or between or among wholesalers or between or among 
retailers as to sale or resale prices. (Acts 1937, ch. 17, sec. 7, p. 53.) 

Sec. 66-308. Provisions severable.-lf any provision of this act, 
or the application thereof to any person or circumstance,- is held in
valid, the remainder of the act, and the application of such provisions 
to other persons or circumstances, shall not be affected thereby. (Acts 
1937, ch. 17, sec. 8, p. 53.) 

Sec. 66-309. Short title.-This act may be known and cited as the 
''Fair Trade Act." (Acts 1937, ell. 17, sec. 10, p. 53.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 
210:!3a•-40-vol. 2-11 
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2. Special Prohibitory Laws 

Stat. Ann. (Burns, 1933) 
Coal, Ore, and Other Minerals 

See. 40-107. Sales of supplies-Price • ...,...It shall he unlawful for 
any corvoration, company, association, firm, or person described in 
section 1 [sec. 40-104 1] of this act, or the officers and. agents of 
such1 to sell, directly or indirectly, to any employee of such corporation, 
association, firm, or person, any merchandise or supplies at a higher 
price than such merchandise or supplies are sold by such corporation, 
company, association, firm, or person to others for cash. (Acts 1911, 
ch. 68, sec. 3, p.llO.) 

Sec. 40-108. Sales of supplies-Penalty.-Every company, corpo, 
ration, association,. firm, or person who knowingly and wilfully 
violates any of the provisions of section three (sec. 40-107) of this 
act, shall be deemed guilty of a. misdemeanor, and upon conviction, 
shall be fined in any sum not less than five ($5.00) nor more than one 
hundred dollars ($100). (Acts 1911, ch. 68, sec. 5, p.110.) 

Stat. Ann. (Bums, 1933) 

Milk Products 

See. 23-128. Milk and milk products-Competition-Prices
Discrimination.-Any person, firm, company, association, or cor· 
poration, foreign or domestic, doing . business in the State of 
Indiana, and engaged in the purchasing, manUfacture, or distribution 
of milk or milk products, that shall intentionally, for the purpose of 
destroying the business of a competitor in any locality and creating 
or maintaining a monopoly, discriminate between different sections, 
communities, or citiesof this State, by buying or selling such com
modity at a lower rate in one section, community or city than is paid 
or charged for such commodity in another section, community, or city, 
after equalizing the distance from the point of production, if a raw 
product, or from the point of manufacture, if a manufactured prod~ 
uct, the actual cost of tiansportation,.and making allowance for dif
ferences _in quality' shall be deemed guilty of unfair discrimination. 
(Acts 1913, ch. 117, sec. 1, p. 304.) 

Sec. 23-129. Milk and milk products-Penalty for violation.
Any person, firm, company, association, or corporation, violating 
any of the provisions of the preceding section and any officer, 

1 See. 40-104. Applies to every corporation, association, company, firm, or person 
engaged ill this state ill mining coal, ore, or other m?nerals or quarryin~ stone, 
or in manufacturing iron, steel, lumber, stave$, headmg barrels, brick, hle, ma
ehinery, agricultural or mechanical implements, or any article of merchandise. 
(Acts 1911, ch. 68, sec. 1, p. 110.), 
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agent, or receiver of any firm, company, association, or corporation, or 
any member of the same, or any individual found guilty of a violation 
thereof, shall be fined not less than one hundred dollars ($100) nor 
more than five hWldred dollars ($500), or be imprisoned in the county 
jail not to exceed six (6) months, or suffer both penalties. (Acts 
1913, ch. 117, sec. 2, p. 304.) 

Sec. 23-130. Milk and milk products-Contracts void.-All yOn
tracts and agreements made in violation of any provisions of the two 
preceding sections shall be void. (Acts 1913, ch. 117, section 3, p. 304.) 

Sec. 23-131. Milk and milk products-Prosecuting attorney and 
attorney general-Duties.-It shall be the duty of the prosecuting 
attorneys, in their counties, and the attorney general to enforce the 
provisions of the preceding sections of this act by appropriate actions 
in courts of competent jurisdiction. (Acts 1913, ch. 117, sec. 4, p. 304.) 

Sec. 23-132. Milk and milk products-Reference to attorney 
general.-If complaint shall be made to the secretary of state that 
any corporation authorized to do business in this State is guilty of 
unfair discrimination, within the terms of this act, it shall be the duty 
of the secretary of state to refer the matter to the attorney general, who 
may, if the facts justify it, in its judgment, institute proceedings in the 
court against such corporations. (Acts 1913, ch. 117, sec. 5, p. 304.) 

Sec. 23-133. Milk and milk products-Revocation of permit.
If any corporation, foreign or domestic, authorized to do business 
in this State, is found guilty of unfair discrimination, within the 
terms of this act, it shall be the duty of the secretary of state to imme
diately revoke the permit of such corporation to do business in this 
State. (Acts 1913, ch. 117, sec. 6, p. 305.) 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code (1939) 

See. 9884.1. Contracts as to selling price.-No contract relating 
to the sale or resale of a commodity which bears, or the label or 
content of which bears, the trade-mark, brand, or name of the pro
ducer or owner of such commodity and which is in fair and open 
competition with commodities of the same general class produced 
by others shall be deemed in violation of any law of the State of 
Iowa by reason of any of the following provisions which may be 
contained in such contract: 

1. That the buyer will not resell such commodity except at ~he 
price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he 
may resell such commodity to agree that he will not, in turn, resell 
except at the price stipulated by such vendor or by such vendee. 
(C. 35, sec. 9884-gl.) 

Sec. 9884.2. Implied exceptions.-Such provisions in any contract' 
shall be deemed to contain or imply conditions that such com
modity may be resold without reference to such agreement in the 
following cases : 

1. In closing out the owner's stock for the purpose of discontinu
ing delivering such commodity. 

2. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. By any officer acting under the orders of any court. (Id., sec. 
9884-g2.) Referred to in section 9884.3. 

Sec. 9884.3. Actions for damages.-Wilfully and knowingly 
advertising, offering for sale or selling any commodity at less than 
the price stipulated in any contract entered into pursuant to the 
provisions of S('('tions 9884.1 and 9884.2, whether the person so adver
tising, offering for sale, or selling is or is not a party to such contract, 

8$ 
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is unfair competition and is actionable at the suit of any person 
damaged thereby. (Id., sec. 9884-g3.) 

Sec. 9884.4. Nonapplicability.-This chapter shall not apply to 
any contract or agreement between producers or between wholesalers 
or between retailers as tQ sale or resale prices. (Id., sec. 9884-_g4.) 

Sec. 9884.5. Definitions.-The following terms, as used in this 
chapter, are hereby defined as follows: 

''Producer'' means grower, baker, maker, manufacturer, or 
publisher. 

"Commodity" means any subject of commerce. (Id., sec. 9884-g5.) 

Judicial Decisions 
Common Law. 

Where a contract provided for resale prices to be established by 
the vendor upon commodities sold to the vendee, arranged credit 
terms, provided for the exclusive selling of the vendor's product by 
the vendee, and stipulated for payments in installments by the vendee, 
the court in a dictum stated .that at common law these restrictions 
were valid as security necessary to insure payment for the purchase 
price. Rawleigh Medical Oo. v. Osborne, 177 Ia. 208, 158 N. W. 566 
(1916). 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 
I 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Code (1939) 

Sec. 9885. Unfair discrimination in sales.-Any person, firm, 
company, association, or corporation,· foreign or domestic, doing 
business in the State, and engaged in the production, manufacture: 
sale, or distribution of any commodity of commerce or commercial 
services excepting those, the rate of which is now subject to control 
of cities or towns or other governmental agency, that shall, for the 
purpose of destroying the business of a competitor in any locality 
or creating a monopoly, discriminate between different sections, 
localities, communities, cities, or towns of this State, by selling such 
commodity or commercial services excepting those, the rate of which 
is now subject to control of cities or towns or other governmental 
agency at· a lower price or rate in one section, locality, community, 
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city, or town than such commodity or commercial -services excepting 
those, the rate of which is now subject to control of cities or towns 
or other governmental agency is sold for by said person, firm, as
sociation, company, or corporation, in another section, locality, com
munity, city, or town, after making due allowance in case of tele
phone service for the difference in the cost of furnishing service in 

. different localities, and in the case of commodities and commereial 
services other than telephone service, for the difference, if any, in 
the grade or quality, and in the actual cost of transportation from 
the point of production or purchase, if a raw product, or from the 
point of manufacture, if a manufactured product, to a place of sale, 
storage, or distribution shall be deemed guilty of unfair discrimi
nation, which is hereby prohibited and declared to be unlawful; pro
vided, however, that prices made to meet competition in such section, 
locality, community, city, or town shall not be in violation of this 
section. ( S 131 sec. 5028-b; C24, 27, 31, 35, sec. 9885.) 

Sec, 9886. Unfair discrimination in purchases.-Any person, 
firm, association, company, or corporation, foreign or domestic, do
ing business in the State, and engaged in the business of purchasing 
for manufacture, storage, sale, or distribution, any commodity of 
commerce that shall, for the purpose of destroying the business of 
a competitor or creating a monopoly, discriminate between different 
sections, localities, communities, cities, or towns, in this State, by 
purchasing such commodity at a higher rate or price in one section, 
locality, community, city, or town, than is paid for such commodity 
by such party in another section, locality, community, city, or town, 
after making due allowance for the difference, if any, in the grade or 
quality, and in the actual cost of transportation from the point of 
purchase to the point of manufacture, sale, distribution, or· storage, 
shall be deemed guilty of unfair discrimination, which is hereby pro
hibited and declared to be unlawful; provided, however, that prices 
made to meet competition in such section, locality, community; city, 
or town shall not be in violation of this section. (Id., sec. 9886.} 

Sec. 9887. Violation.-Any person, firm, association, company, or 
corporation, or any officer, agent, or member of any such firm, 
company, association, or corporation, found guilty of unfair dis
crimination as defined in sections 9885 and 9886, shall be punished as 
provided in section 9888. (Id., sec. 9887.) 

Sec. 9888. Penalty.-Any person, firm, company, association, or 
corporation violating any of the provisions of sections 9885 and 
9886, and any officer, agent, or receiver of any firm, company, as
sociation, or corporation, or any member of the same, or any indi
vidual, found guilty of a violation thereof, shall be fined not less 
than five hundred dollars nor more than five thousand dollars, or be 
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imprisoned in the county jail not to exceed one year, or suffer both 
penalties. (I d. sec. 9888.) 

Sec. 9889. Contracts or agreements.-All contracts or agreements 
made in violation of any of the provisions of sections 9885 and 9886 
shall be void. (S13, sec. 5028-d; C24, 27, 31, sec. 9889.) 

Sec. 9890. Enforcement.-It shall be the duty of the county attor
neys, in their countieS; and the attorney general, to enforce the pro
visions of sections 9885 to 9889, inclusive, by appropriate actions in 
courts of competent jurisdiction. (I d., sec. 9890.) 

Sec. 9891. Complaint.-If complaint shall be made to the secre
tary of state that any corporation authorized to do business in this 
State is guilty of unfair discrimination, within the terms of sections 
9885 and 9886, it shall be the duty of the secretary of state to refer 
the matter to the attorney general who may, if the facts justify it 
in his judgment, institute proceedings in the courts against such cor
poration. (Id., sec. 9891.) 

Sec. 9892. Revocation.-If any corporation, foreign or domestic, 
authorized to do business in this State, is found guilty of unfair dis
crimination, within the terms of sections 9885 and 9886, it shall be 
the duty of the secretary of sta~e to immediately revoke the permit of 
such corporation to do business in this State. (I d., sec. 9892.) 

Sec. 9893. Injunctive relief.-H after revocation of its permit 
such corporation, or any other corporation not having a permit and 
found guilty of having violated any of the provisions of sections 
9885 and 9886, shall continue or attempt to do business in this State, 
it shall be the duty of the attorney general, by a proper suit in the 
name of the State of Iowa, to enjoin· such corporation from 
transacting all business of ·every kind and character in said State. 
(Id., sec. 9893.) 

Sec. 9894. Cumulative remedies.-Nothing in this chapter shall 
be construed as repealing any other act, or part of act, but the 
1·emedies herein provided shall be cumulative to all other remedies 
provided by law. (Id., sec. 9894.) 

Judicial . Decisions 
Constitutionality. 

This statute when first enacted was applicable only to the pur
chase of milk, cream, butterfat, poultry, grain, and eggs. The act 
was held constitutional as a valid exercise of the police power of the 
State, in State v. Fai:rmont Oreannery Oo. of Nebraska, 153 Ia. 702, 
133 N. W. 895 (1911). The court stated that the classification of 
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the particular products under the statute was reasonable. In answer 
to the contention that the statute discriminated against merchants 
owning stores in more than one locality in the State, the court held 
that this defense was invalid and that all persons subject to the 
terms of the statute are treated alike under like circumstances and 
conditions. 

Indictment. 
An indictment charging violation of this statute does not have to 

name the competitor alleged to have been injured. The injury com
mitted is to the public and the name of the particular competitor is 
immaterial. State v. Starulard Oil Oo. oflrul., 150 Ia. 46, 129 N. W. 
336 (1911). 

Venue. 
An indictment brought in the county where defendant is alleged 

to have sold goods at higher prices than elsewhere is demurrable. 
The offense described in the statute being the sale of commodities at 
a lesser price. Ibid. 

2. Special Prohibitory Laws 

Code (1939) 
Biological Products 

Sec. 2741. Price of virus.-Persons holding permits, either as man
ufacturers or dealers, shall sell all biological products at a uniform 
price to all persons to whom sales are made. No rebate on said price 
shall be given, either directly or indirectly, in any manner whatso
ever. (C24, 27, 31, 35, sec. 2741.) 

Sec. 2717. Revocation of permit.-Such a permit shall be auto
matically revoked : 

1. In case of a dealer, by his failure to exe<;ute and file with the 
department a new and approved bond when required by law. 

2. In case of a manufacturer, by his ceasing to be the holder of a 
United States Department of Agriculture license for the manufacture 
and sale of biological products. 

3. In case of either a manufacturer or dealer, for discrimination 
in the price at which such biological products are sold, and such per
mit shall not in such case be renewed for one year. (Id., sec. 2717.) 

Sec. 2743. Violations.-Any person who violates any provision of 
this chapter, or any rule of the department, or who shall hinder or 
attempt to hinder the department or any duly authorimd agent or 
official thereof in the discharge of his duty, shall be fined in a sum 
not less than one hundred dollars nor more than five hundred 
dollars. (Id., sec. 2743.) 
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Eggs 

See. 3112. Deduction to be determined by candling.-No person 
shall in buying or selling eggs take or give a greater or less deduction 
for eggs candled out as unfit for food than the actual loss which has 
been determined by the careful candling of the same. (C24, 27, 31, 
35, sec. 3112.) · 

Pittsburgh-Plus 

Sec. 9929. "Pittsburgh-Plus."-There is hereby created a com
mittee consisting of the Governor and the attorney general, which 
committee shall have fuU power and authority to protect and shall 
be charged with the duty of protecting the State of Iowa and the 
people thereof against· the steel trade pracdce commonly known as 
the "Pittsburgh-Plus" and other similar trade practices, and said 
committee is hereby authorized to use all lawful means for the accom
plishment of said purposes. (C24, 27, 31, 35, sec. 9929.) 



KANSAS 
• 

REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Gen. Stat. Ann. (Corrick, Supp., 1937) 

See. 50-301. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" tneans any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity, other 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to con· 

sumers for use. 
(e) "Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a business trust or any un
incorporated organization. (L. 1937. ch. 165, sec. 1; Mar. 4.) 

See. 50-302. Commodity sale or resale contracts valid, when.
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the registered trade-mark, 
brand, or name of the producer or distributor of such . commodity 
and which commodity is in free and open competition with com
modities of the same general class produced or distributed by others 
shall be deemed in violation of any law of the State of Kansas by 
reason of any of the following provisions which may be contained 
in sueh contract: 

(a) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

1 A contract fixing the resale price of tractors is Invalid under the antitrust law. 
Mil/8 v. Gt:>tU?t·al Ordi11ance Co., 113 Kan. 479, 215 Pac. 314 (1923). A motion
picture contract Wht>reby an exhibitor agreed with a distributor of motion pictures 
to charge a minimum admission price is invalid under the antitrlll!t law as an 
llll'!ml combination lx>twe-en the t>xhibitor and distributor. Vnite4 Arti.stl Corp. 
v. JliUI, 135 Kans. 65.1, 11 Pac. (2d) 10'25 (193:!). 

101 



102 PRICE CONTROL LEGISLATION 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller .. 

· (c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumer for use and at not less 
than the stipulated minimum price, and such wholesaler will likewise 
agree not to sell the same to any other wholesaler unless such other 
wholesaler will make the same agreement with any wholesaler or 
retailer to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell tne 
same except to consumers for use and at not less than the stipulated 
minimum price. (L. 1937, ch. 165, sec. 2; l\Iar.4.) 

Sec. 50-803. What deemed violation of resale price restrictions; 
remedies.-For the purpose of preventing evasion of the resale price 
restrictions imposed in respect of any commodity by any contract 
entered into pursuant to the provisions of this act (except to the 
extent authorized by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodi'ty; 

(b) the offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in 
connection with any such sale; or · 

(c) the sale or offering for sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such resale 
price restriction, for which the remedies prescribed by section 6 
( 50-306) of this act shall be available. (L. 1937, ch. 165, sec. 3; 
Mar. 4.) 

Sec. 50-804. Who may establish minimum resale price.-No mini
mum resale price shall be established for any commodity, under any 
contract entered into pursuant to the provisions of this act, by any 
person other than the owner of the trade-mark, brand, or name used 
in connection with such commodity or by a distributor specifically 
authorized-to establish said price by the owner of such trade-mark, 
brand, or name. (L. 1937, ch. 165, sec. 4; Mar. 4.) 

Sec. 50-805. Resales not precluded under contract provisions 
enumerated in section 50-802.-No contract containing any of the 
provisions enumerated in section 2 (50-302) of this act shall be 
deemed to preclude the resale of any commodity covered thereby with
out reference to such contract in the following cases: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public; provided the owner of such stock 
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shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out sa1d 
stock, and an opportunity to purchase such stock at the original 
invoice price; · 

(b) When the trade-mark, brand or name is removed or wholly 
obliterated from the commodity and is not used or directly or in
directly referred to in the advertisement or sale thereof; 

(c) When the goods are altered, second-hand, damaged, defaced 
or deteriorated and plain notice of the fact is given to the public 
in the advertisement and sale thereof, such notice to be conspicuously 
displayed in all advertisements and to be affixed to the commodity; 

(d) By any officer. acting under an order of court. (L. 1937, 
ch. 165, sec. 5; Mar. 4.) 

Sec. 50-306. Unfair competition; damage action.-Willfully and 
knowingly advertising, offering for sale, or selling any commodity 
at less than the price stipulated in any contract entered into pursuant 
to the provisions of this act, whether the person so advertising, 
offering for sale, or selling is or is not a party to such contract, is 
unfair competition and is actionable at the suit of any person 
damaged thereby. (L. 1937, ch. 165, sec. 6; Mar. 4.) 

Sec. 50-307. Contracts or agreements exempt.-This act shall not 
apply to any contract or agreement between or among producers or 
distributors or between or among wholesalers or between or among 
retailers as to sale or resale prices. (L. 1937, ch. 165, sec. 7; Mar. 4.) 

Sec. 50-308. Invalidity of part.-(L. 1937, ch. 165, sec. 8; Mar. 4.) 
Sec. 50-309. Inconsistent acts.-(L. 1937, ch. 165, sec. 9; Mar. 4. J 

Sec. 50-310. Title of act.-This act may be known and cited as the 
''Fair Trade Act." (L. 1937, ch. 165, sec. 10; Mar. 4.) 

Gen. Stat. Ann. (Corrick, Supp., 1937) 
Cooperative Marketing 

Sec. 17-1632. Contracts fixing resale prices.-Cooperative asso· 
ciations or corporations created under the provisions of article 16 
of chapter 17 of the General Statutes of 1935 and any amendments 
thereto, or cooperative associations or corporations organized under 
similar statutes of other States and licensed to do business in the State 
of Kansas, are hereby empowered to enter into contracts with other 
cooperatiYe associations or corporations, corporations or persons proc
essing, handling, or selling, at wholesale or retail, the products pro
duced by the members of such cooperative associations or corporations 
f.etting forth the minimum or maximum, or minimum and maximum 
resale prices at which such products may be sold by such other cooper
ative association or corporation, corporation or person, and to enter 
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into contracts providing that any wholesaler purchasing, processing, 
handling, or selling such products, upon the request of the cooperative 
association or corporation, whose members have produced such prod
ucts may refuse to sell or deliver the same to any retailer or retailers 
who sell or otherwise dispose of such products at prices below the 
resale retail prices established by such contract between such cooper
ative association or corporation and the wholesaler. (L. 1937, ch. 181, 
sec. 1 ; Mar. 31.) 

Sec. 17-1633. Same; restrictions.-This act should not be con
strued a.S authorizing the fixing of prices by contract or otherwise in 
such a manner as to be arbitrary, unjustly discriminatory, or other
wise detrimental to the public interest. (L .. 1937, ch. 181, sec. 2; 
Mar. 31.) 

Sec. 17-1634._ Same; construction.-No association, contract, 
method, or act which complies with the provisions of said article 16 
of chapter 17 of the General Statutes of 1935 and any amendments 
thereto, or with this act shall be deemed a conspiracy or combination 
in restraint of trade or as creating an illegal monopoly. (L. 193i, 
ch.181, sec. 3; Mar. 31.) 

Sec. 17-1635. Invalidity of part.-If any clause, sentence, para
graph, or part of this act shali for any reason, be adjudged by any 
court of competent jurisdiction to be invalid, such judgment shall not 
affect or impair the validity of the remainder of this act. (L. 1937, 
ch. 181, sec. 4, Mar. 31.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Gen. Stat. Ann. (Corrick, 1935) 

Sec. 50-148. Trade and person defined.-The word "trade" as used 
in this act means the business of buying or selling any commodity of 
general use within the State; and the word "person'' or "persons" shall 
be deemed to include corporations, partnerships, and voluntary asso
ciations existing under or authorized by the State of· Kansas, or the 
laws of any other State, Territory, or foreign country. This act shall 
not apply to persons whose business is under the supervision and control 
of the board of public utilities ·or the banking department. (L. 1915, 
ch. 368,sec.1; AprilS; R. S.1923, sec. 50-148.) 

Sec. 50-149. Unfair· discrht~inations.-Any person, firm, or cor
poration, foreign or domestic, doing business in the State of Kansas, 
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and engaged in the production, manufacture, distribution, sale, or 
purchase of any commodity in general use, that shall intentionally for 
the purpose of destroying competition, discriminate between the differ
ent sections, communities, or cities of this State by buying at a higher 
rate or selling at a lower rate, any such commodity, in one section, com
munity, or city, or any portion thereof, than is charged or paid for such 
commodity in other section, community, or city, after equalizing the 
distance from the point of production to the factory for distribution 
and freight rates therefrom, shall be deemed guilty of unfair discrimi
nation. (L.1915, ch. 368, sec. 2; AprilS; R. S.1923, sec. 5Q-149.) 

Source or prior law: L. 1905, ch. 2, sec. 1. 
Sec. 50-150. Penalty for violating sections 50-148 to 50-152; 

prosecution of corporations; injunction; ouster.-Any person vio
lating any of the provisions of this act shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished by a fine not to exceed 
$5,000 or by imprisonment not exceeding one year, or by both such fine 
and imprisonment: Pr()'l)ided, That whenever a corporation shall vio
late any of the provisions of this act, such violation shall be deemed 
to be also that of the individual directors, officers, or agents of such 
corporation who shall have authorized, ordered, or done any of the 
acts constituting in whole or in part such violations: And pr()'l)ided 
further, That a corporation and its different officers, agents, and ser
vants may each be prosecuted separately for violation of this act, and 
the acquittal or conviction of one shall not abate the prosecution of the 
others. Violators of this act may also be enjoined or ousted from the 
continuing of such violations and such actions of this character may be 
commenced regardless of whether criminal proceedings have been insti-
tuted. (L. 1915, ch. 368, sec. 3; AprilS; R. S. 1923, sec. 5Q-150.) · 

Source or prior law: L. 1905, ch. 2, sec. 4. 
Sec. 50-151. Prosecutions and proceedings; duties of attorney 

general.-All prosecutions and proceedings brought to enforce the 
provisions of this act or to punish violators of this act must be brought 
by the attorney general, or at his direction, or at the direction of the 
governor. The attorney general shall have power, and it is his duty 
to investigate all complaints charging that this act has been violated. 
Whenever the attorney general is advised that there are good reasons 
for believing that any person has violated any of the provisions of this 
act, he shall notify such person of that fact and give him an opportunity 
to appear at some place designated by the attorney general, there to 
make any statement or showing that the party accused may desire to 
make, and after such investigation if the attorney general shall find 
that the violations, if any, of this act have not been willful and that the 
person charged, in good faith, intends to abandon the practice constitut
ing the violation complained of, then and in that case the attorney 
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general may permit such person to go, without the institution of pro
ceedings or prosecutions against him. ·In such cases the attorney gen
eral shall file in his office a full statement of the facts as found by him 
and a statement of his reasons for not instituting proceedings against 
the person charged. Such determination on the part of the attorney 
general shall not preclude the institution of proceedings at a later time 
if newly discovered evidence or the subsequent conduct of the person 
charged shall cause the attorney general to believe that proceedings 
should be instituted against such person, to the end that the provisions 
of this act be enforced: Provided, That upon direction of the governor 
or upon extraordinary occasions where the attorney general believes 
that a delay in the institution of prosecutions or proceedings would 
defeat the purposes of this act, he may proceed without first notifying 
the person charged as hereinbefore provided. It is declared to be the. 
purpose and intent of this act that its provisions be enforced for the 
purpose of regulating trade and promoting confidence in persons en
gaged therein. (L. 1915, ch. 368, sec. 4; April 8; R. S. 1923, sec. 
50-151.) . 

Sec. 50-152. Remedies curnulative.-That Laws 1905, chapter 2, 
sections 1 to 5, inclusive, be and the same are hereby repealed: Pro
vided, That nothing in this act shall be construed as repealing any 
other act or part of an act aside from the sections herein designated as 
being repealed, but the remedies herein provided shall be cumulative to 
all other remedies provided by law. (L.1915, ch. 368, sec. 5; AprilS; 
R. S. 1923, sec. 50-152) • 

2. Special Prohibitory Laws 

Gen. Stat. Ann. (Corrick, 1935) 
News Services 

Sec. 50-201. Sale of news without discrirnination.-Every per
son, firm, corporation, or association engaged in the business of 
gathering, collecting, selling, and transmitting news and news re
ports for newspaper use shall furnish and sell such news and news 
reports to ~very person, firm, or corporation publishing a newspaper 
in the State of Kansas, upon demand and proffer of payment, upon 
the same terms as to every other newspaper for the same service, 
without discrimination. (L. 1907, ch. 254, sec. 1; Mar. 12; R. S. 
1923, sec. 50-201.) 

Sec. 50-202. Unlawful refusal to furnish news reports.-It shall 
be unlawful for any person, firm, corporation, or association engaged 
in the business of gathering and collecting news and news reports 

• For procedural and penal provisions, see MARKETING LAws SURVEY vol., State 
AAtUrtt&t Laws: General Antitrust Laii!J'· 
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to refuse to furnish the regular system of news reports as established 
by such press associations or news agencies to any. daily newspaper 
or publisher thereof upon demand and proffer of the usual charge 
for like service. (L. 1907, c. 254, sec. 2; Mar. 12; R. S. 1923, sec. 
50-202.) . 

Sec. 50-203. Violators not permitted to use facilities for trans
mission of news.-No persons, firm, corporation, or association -that 
violates any of the provisions of this act shall be permitted by any 
telegraph or telephone company in the State of Kansas to use its 
wires or facilities for the transmission of news and news reports 
within the State of Kansas. (L. 1907 c. 254, sec. 3; Mar. 12; R. S. 
1923, sec. 50-203.) 

Sec. 50-204. Transmission service to be discontinued upon vio
lation of act; procedure.-If any person, firm, corporation, or asso
ciation engaged in the business of gathering news as aforesaid shall 
violate the provisions of this a.ct upon complaint thereof by any 
person, firm, or corporation so as aforesaid refused news reports or 
discriminated against to the attorney general setting forth the viola
tion of this act complained of under oath, it shall be the duty of the 
attorney general to immediately notify in writing the telegraph and 
telephone companies over which the said offending press association 
or news-gathering association transmits its news and news reports 
of the violation, by said company, of this act and further notifying 
such telegraph and telephone company to discontinue all service for 
such press association or news-gathering company. (L. 1907 c. 254. 
sec. 4; Mar. 12; R. S. 1923, sec. 50-204.) 

Sec. 50-205. Injunction proceedings where companies fail to dis
continue service.-If such telegraph and telephone companies fail to 
discontinue service under the terms of said notice within ao' days of 
the receipt of said notice, it shall be the duty of the attorney general 
to commence injunction proceedings in the name of the State of 
Kansas against such telephone and telegraph companies for the pur
pose of carrying out the purpose of this act. (L. 1907, c. 250, sec. 5; 
Mar. 12: R. S. 1923, sec. 50-205.) 

Sec. 50-206. Penalty for violating sections 50-201 to 50-206; 
forfeiture of charter.-Any telegraph or telephone company doing 
business in this state or any person, firms or corporation or associa
tion which shall violate the terms of this act shall, upon conviction 
thereof, be fined not less than $100 nor more than $1,000 and if a 
corporation shall forfeit its charter or permit to do business in this 
State. (L. 1907, c. 250, sec. 6; Mar. 12; R. S. 1923, sec. 50-206.) 

210:.!35'-40-vol. 2--12 



KENTUCKY 
• 

REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Stat. Ann. (Baldwin's Carroll, Supp., 1939) 

Section 4748i-1. Contracts relating to resale.-No contract re
lating to the sale or resale of a commodity which bears, or the label 
or content of which bears, the trade-mark, brand, or name of the pro
ducer or own~r of such commodity and which is in fair and open 
competition with commodities of the same general class produced by 
others shall be deemed in violation of any law of the Commonwealth 
of Kentucky by reason of any of the following provisions which may 
be contained in such contract: 

{ 1) That the buyer will not resell any such commodity except at the 
price stipulated by the vendor. 

(2) That the producer or vendee of a commodity require upon the 
~ale of such commodity to another, that such purchaser agree that he 
will not, in turn, resell except at the price stipulated by such producer 
ur vendee. • 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without reference to 
such agreement in the following cases: 

(1) In closing out the owner's stock for the purpose of discontinu
il1g deliYery of any such commodity: Provided, lwwever, That such 
stock is first offered to the manufacturer of such stock at the original 
invoice stock priee, at least ten (10) days before such stock shall be 
offered by sale to the public. 

(2) When the goods are damaged or deteriorated in quality, and 
notiee is given to the public thereof. 

(3) By any officer acting under the orders of any court. (1936, 
4th Ex. S., c. 24, P. 175, sec.l.) · 

Sec. 4748i-2. Acts deemed a violation.-Wilfully and knowingly 
advertising, offering for sale or selling any commodity at less than the 
price stipulnted in any contract entered into pursuant to the provi
sions of section 4748i-l of this act, whether the persons so advertising, 
offering for sale or selling lS or is not a party to such agreement, is 

109 
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unfair competition and is actionable at the suit of any person damaged 
thereby. (I d. sec. 2.) 

Sec. 4748i-3. Exemptions;.-This act shall not apply to any con
tract or agreement between producers or between wholesalers or be- · 
tween retailers as to sale or resale prices. (I d. sec. 3.) 

Sec. 4748i-4. Partial invalidity.-lf any section, sentence, or 
clause of this act shall for any reason be held invalid or unconstitu
tional, such decision shall not affect the validity of the remaining 
parts hereof. (I d. sec. 4.) 

Sec. 4748i-5. Title of act.-This act may be known and cited as 
the "Fair Trade Act." (I d. sec. 5.) 

Judicial Decisions 
Under Antitrust Law. 

Where a manufacturer alone regulates and controls resale prices on 
goods sold by him to jobbers by requiring the jobbers not to resell the 
goods at prices less than those fixed by him, the transaction is not in 
violation of the antitrust law,.in the absence of horizontal price fixing 
between manufacturers. Commonwealth v. Grinstead, 111 Ky. 203, 
63 s. w. 427 (1901). 

B. PROHIBITION OF SALES BELOW COST 

Stat. Ann. (Baldwin's Carroll, 1936)• 

Sec. 4748h-3. Sales at less than cost.1-It shall be unlawful for 
any person, partnership, firm, corporation, joint stock company, or 
other association engaged in business within this State, to sell, offer 
for sale, or advertise for sale any article or proeluct, or service or out
put of a service trade, at less than the cost thereof to such vendor, or 
give, offer to give or advertise the intent to give away any article 
or product, or service or output of a service trade for the purpose 
of injuring competitors and destroying competition, and he or it shall 
also be guilty of a misdemeanor and on conviction thereof shall be 
subject to the penalties set out in section 4748h-ll of this act for any 
such act. The term "cost" as applied to production is hereby defined 
as including the cost of raw materials, labor and all overhead expenses 
of the producer; and as applied to distribution "cost" shall mean 
the invoice or replacement cost, whichever is lower, of the article 

1 For section 4748h-1 dealing with unlawful practices, see Antidi!l&rimination 
Legi&lation: General ProhibitQ1'1J Laws, infra. For section 2 dealing with officers 
and agents, see infra. 
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or product to the distributor and vendor plus the cost of doing busi
ness by said distributor and vendor. The "cost of doing business" 
or "overhead expense" is defined as all costs of doing business incurred 
in the conduct of such business and must include without limitation 
the following items of expense: Labor (including salaries of execu
tives and officers), rent, interest on borrowed capital, depreciation, 
selling cost, maintenance of equipment, delivery costs, credit lo~s, 
all types of licenses, taxes, insurance, and advertising. (1936, c. 109, 
sec. 3.) 

See. 4748h-4. Bankrupt sales.-In establishing the cost of a given 
article or product to the distributor and vendor, the invoice cost of 
said article or product purchased at a forced bankrupt, close-out sale, 
or other sale outside of the ordinary channels of trade may not be used 
as a basis for justifying a price lower than one based upon the re
placement cost as of date of said sale of said article or product re
placed through the ordinary channels of trade, unless said article or 
product is kept separate from goods purchased· in the ordinary 
channels of trade and unless said article or produce is advertised and 
sold as merchandise purchased at a forced bankrupt, close-out sale, 
or by means other than through the ordinary channels of trade, and 
said advertising shall state the conditions under which said goods 
were so purchased, and the quantity pf such merchandise to be sold 
or offered for sale. (Id., sec 4.) 

See. 4748h-5. Cost surveys.-In any injunction proceeding or in 
the prosecution of any person as officer, director, or agent, it shall be 
sufficient to allege and prove the unlawful intent of the person, firm, 
or corporation for whom or which he acts. Where a particular trade 
or industry, of which the person, firm, or corporation complained 
against is a member, has an established cost survey for the locality 
and vicinity in which the offense is committed, the said cost survey 
shall be deemed competent evidence to be used in proving the costs 
of the person, firm, or corporation complained against within the 
provisions of this act. (Id., sec. 5.) 

See. 4748h-6. Closing-out sales, ete.-The provisions of sections 
4748h-3, 4748h-4 and 4748h-5 shall not apply to any sale made: (a) In 
closing out in good faith the owner's stock or any part thereof for the 
purpose of discontinuing his trade in any such stock or commodity, and 
in the case of the sale of seasonable goods or to the bona fide sale of 
perishable goods to prevent loss to the vendor by spoilage or deprecia
tion, provided notice is given to the public thereof; (b) When the goods 
are damaged or deteriorated in quality and notice is given to the public 
thereof; (c) By an officer acting under the orders of any court: 
(d) In an endeavor made in good faith to meet the legal prices of a 
competitor as herein defined selling the same article or product, or 
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service or output of a service trade, in the same locality or trade area. 
Any person, firm, or corporation who performs work upon, renovates, 
alters, or improves any personal property belonging to another per
son, firm, or corporation, shall be construed to be a vendor within 
the meaning of this act. (Id., sec. 6.) 

Sec. 4748h-7. Rebates, refunds, etc.-The secret payment or 
allowance of rebates, refunds, commissions, or unearned discounts, 
whether in the form of money or otherwise, or secretly extending to 
certain purchasers special services or privileges not extended to all 
purchasers purchasing upoli like terms and conditions, to the injury 
of a competitor, and where such payment or allowance tends to destroy 
competition, is an unfair trade practice, and any person, firm, part
nership, corporation, or association resorting to such trade practice 
shall be deemed guilty of a misdemeanor and on conviction thereof 
shall be subject to the penalties set out in section 11 of this act. 
(Id., sec. 7.) 

Sec. 4748h-2. Officers and agents.-Any person who, either as 
director, officer, or agent of any firm or corporation or as agent of any 
person violating the provisions of this act assists or aids, directly or 
indirectly, in such violation shall be responsible therefor equally with 
the person, firm, or corporation for whom or which he acts. In the 
prosecution of any person as.officer, director, or agent it shall be 
sufficient to allege and prove the unlawful intent of the person, firm, 
or corporation for whom or which he acts. (Id., sec .. 2.) 

Sec. 4748h-8. Attorney general to prosecute.-Upon the third 
violation of any of the provisions of sections 4748h-1 to 4748h-7, in
clusive, of this act, by any corporation, it shall be the duty of the 
attorney general to institute proper suits or quo warranto proceedings 
in any court of competent jurisdiction for the forfeiture of its charter, 
rights, franchises, or privileges and powers exercised by such corpora
tion, and to permanently enjoin it from transacting business in this 
State. If in such action the court shall find that such corporation is 
violating or has violated any of the provisions of sections 4748h-1 to 
4748h~7, inclusive, of this act, it must enjoin said corporation from 
doing business in this State permanently or for such time as the court 
shall order, or must annul the charter, or revoke the franchise of such 
corporation. (I d., sec. 8.) 

Sec. 4748h-9. Illegal contracts.-Any contract, express or im
plied, made by any person, firm, or corporation in violation of the 
provisions of sections 4748h-1 to 4748h-7, inclusive, of this act, is de
dared to be an illegal contract and no recovery thereon shall be had. 
{Id., sec. 9.} 

Sec. 4748-10. Injunctive relief.-Any person, firm, private cor
poration, or municipal, or other public corporation, or trade associa-
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tion, may maintain an action to enjoin a continuan<:Ef of any act or 
acts in violation of sections 4748h-1 w 4748h-7, inclusive, of this act, 
and if injured thereby, for the recovery of damages. If, in such 
action, the court shall find that the defendant is violating or has 
violated any of the provisions of sections 4748h-1 to 474:8h-7, inclu· 
sive, of this act, it shall enjoin the defendant from a continuance 
thereof. It shall not be necessary that actual damages to the plain
tift's be alleged or proved. In addition to such injunctive relief,_the 
plaintiff in said action shall be entitled to recover from the defendant 
three times the amount of the actual dHmages, if any, sustained. Any 
defendant in an action brought under the provisions of this section 
may be required to testify; in addition, the books and records of any 
such defendant may be brought into court and introduced, by refer
ence, into evidence: Provided, however, That no information so ob
tained may be used against the defendant as a basis for a misde
meanor prosecution under the provisions of sections 4748h-1 to 
4748h-7, inclusive, and 4748h-11, of this act. (Id., sec. 10.) 

Sec. 4748h-11. Penalties.-Any person, fum, or corporation, 
whether as principal, agent, officer, or director, for himself, or itself, or 
for another person, or for any firm or corporation, or any corporation 
who or which shall violate any of the provisions of sections 4748h-1 
to 4748h-7, inclusive, of this act, is guilty of a misdemeanor for each 
single violation and upon conviction thereof, shall be punished by a 
fine of not less than one hundred ($100) dollars nor more than one 
thousand ($1,000) dollars, or by imprisonment not exceeding six 
months or by both said fine and imprisonment, in the discretion of 
the court. (Id., sec. 11.) 

Sec. 4748h-12. Constitutionality.-If any section, sentence, clause, 
or phrase of this act is for any reason held to be unconstitutional such 
decision shall not affect the validity of the remaining portions of this 
act. The Legislature hereby declares that it would have passed this 
act, IUI.d each section, sentence, clause, or phrase thereof, irrespective 
of the fact that any or more other sections, sentences, clauses, or 
phrasE's be declared unconstitutional. The remedies herein prescribed 
are cumulative. (Id., sec. 12.) 

Sec. 4748h-13. Purpose.-The legislature declares that the pur
pose of this act is to safeguard the public against the creation or per
petuation of monopolies and to foster and encourage competition by 
prohibiting unfair and discriminatory practices by which fair and 
honest competition is destroyed or prevented. This act shall be liter
ally construed that its beneficial purposes may be su"bserved. (ld., 
~ec. 13.) 

See. 4748.1-t Title.-This act shall be known and designated as 
the "Unfair Practices Act." (Id., sec. 14.) 
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C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Stat. Ann. (Baldwin's Carroll, 1936) 
Unfair Practices Act 

See. 4748h-1. Unlawful practices.2-It shall be unlawful for any 
person, firm, or corporation, doing business in the State of Kentucky 
and engaged in the production, manufacture, distribution, or sale of 
any commodity, or product, or service or output of a service trade, of 
general use or consumption, or the .product or service of any public 
utility, with the intent to destroy the competition of any regular 
established dealer in such commodity, product, or service, or to pre
vent the competition of any person, firm, private corporation, or 
municipal or other public corporation, who or which in good faith, 
intends and attempts to become such dealer, to discriminate between 
different sections, communities or cities or portions thereof, or be
tween different locations in such sections, communities, cities or por
tions thereof in this State, by selling or furnishing such commodity, 
product or service at a lower rate in one section, community, or city, 
or any portion thereof, or in one location in such section, community, 
or city or any portion thereof than in another after making allow
ance for difference, if any, in the grade or quality, and in the actual 
cost of transportation from the point of production, if a raw prod
uct or commodity, or from the point of manufacture, if a manufac
tured product or commodity. Motion-picture films when delivered 
and under a lease to motion-picture houses shall not be deemed to 
be a commodity or product of general use, or consumption, under 
this act. This act shall not be construed to prohibit the meeting in 
good faith of a competitive rate, or to prevent a reasonable classi
fication of service by public utilities for the purpose of establishing 
rates. The inhibition hereof against locality discrimination shall 
embrace any scheme of special rebates, collateral contracts or any 
device of any nature whereby such discrimination is, in substance 
or fact, effected in violation of the spirit and intent of this act. 

2. Special Prohibitory Laws 

No provisions. 

• Fgr procedural and penalty provisions, see ProhibitUm of Bale~~ Below (}ost, 
supra. 



LOUISIANA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Gen. Stat. Ann. (Dart, 1939) 

Sec. 9809.1. Contracts relating to sale of articles.-Be it MalJted 
by t11e legislature of Louisiana, That no contract relating to the sale 
or resale of a commodity which bears, or the label or content of which 
b!.'ar, the trade-mark, brand, or name of the producer or owner of 

. such commodity and which is in fair and open competition with 
eommodities of the same general class produced by others shall be 
deemed in violation of any law of the State of Louisiana by reason 
of any of the following provisions which may be contained in such 
contract: 

1. That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he 
may resell such commodity to agree that he will not, in turn, resell 
except at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without reterence to 
such agreement in the following cases: 

1. In closing out the owner's stock for the purpose of discontinuing 
delivering any such commodity. 

2. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. By any officer acting under the orders of any court. (Acts 1936, 
Xo. 13 sec. 1.) 

Sec. 9809.2. Acts deemed a violation.-Wilfully and knowingly 
adrertising, offering for sale, or selling any commodity at less than 
the price stipulated in any contract entered into pursuant to the 
provision of section 1 of this act, whether the person so advertising, 
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offering for sale or selling· is or is' not party to such contract, is 
unfair competition and is actionable at the suit of any person dam
aged thereby. (I d. sec. 2.) 

Sec. 9809.3. Exception.-This act shall not apply to any contract 
or agreement between producers or between wholesalers or between 
retailers as to sale or resale prices. (Id., sec. 3.) 

Sec. 9809.4. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

"Producer" means grower, baker, maker, manufacturer or pub
lisher. 

"Commodity" means any subject of commerce. (I d. sec. 4.) 
Sec. 9809.5. Invalidity of part.-If any provision of this act is 

declared unconstitutional it is the intent of the legislature that the 
remaining portions thereof shall not be affected but that such re
maining portions remain in full force and effect. (I d. sec. 5.) 

Sec, 9809.6. Citation.-This act may be known and cited as "Fair 
Trade Act." (I d. sec. 6.) 

B. PROHIBITION OF SALES BELOW COST 

Gen. Stat. Ann. (Dart. 1939) 
Drugs and Cosmetics-Fair Practice Act 

Sec. 3316.1. Definitions.-Be it tmACted by the legislature of LO?Jr 
isiana, That for the purpose of this act : 

(a) "Retail Drug Trade" shall mean the selling to the consumer, 
not for the purpose of resale, of any form of drugs, medicines, cos
metics, toilet preparations, drug sundries, or allied articles, but shall 
not include the sale of damaged merchandise if advertised, marked, 
and sold as such, nor merchandise sold during the final liquidation of 
any business, or sold, or donated for charitable purposes or to un
employment relief agencies, or to physicians, dentists, veterinarians, 
or hospitals. 

(b) "Drug Retailer" shall mean any. individual, firm, or corpora
tion engaged wholly or partially in the retail drug trade; 

(c) "Retail Drug Establishment" shall mean any store or depart
ment of a store engaged in the retail drug trade; 

(d) "Cost" shall mean the manufacturer's wholesale list price per 
dozen or per customary unit plus a percentage to be arrived at arbi
trarily, as hereinafter provided and to be subject to amendment 
from time to time as dictated by accumulating experience. 

(e) "Drug" shall mean any substance or preparation intended for 
external or internal use in the care, mitigation, treatment, remedy, 
or pre>ention of disease or ailment in man or any other animal, and 
any substance or preparation intended to affect the structure or 
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function of the body of man or any other animal, not including 
food but including medicinal or quasimedicinal preparations; 

(f) "Cosmetics'' and "Toilet Preparations" shall mean toilet arti· 
cles and perfumes, toilet waters, face powders, creams, lotions, 
rouges, shaving creams, dentifrices, bath salts, and all other similar 
preparations and substances, designed and intended for application 
to the person for the purpose of cleansing, improving, or chan~ng 
in any way the appearance of the person, or of refreshing or pre
serving the person; 

(g) "Drug Sundries" shall mean such articles as are used in con
junction with, but not included in, drugs, cosmetics, or toilet prep· 
arations. (Act 1936, No. 152, sec. 1.) 

Sec. 3316.2. False or deceptive advertising prohibited-prohib
ited acts of dealers.-(a) No drug retailer shall use advertising 
whether printed, radio, or display, or of any other nature which is 
intentionally inaccurate in any material particular or misrepresents 
merchandise in respect to its use, trade-mark, grade, quality, quan
tity, size, origin, material, content, or preparation; nor use advertis
ing or selling methods which tend to deceive or mislead the customer, 
or which refers inaccurately, in any material particular to any com
petitor or his merchandise, prices, values, credit terms, policies, or 
services; nor use advertising which lays claim to a policy or a con
tinuing pt·actice of generally underselling competitors. 

(b) No drug retailer shall secretly give anything of value to a 
customer or to the employee or a.gent of a customer for the purpose 
of influencing a sale or, in furtherance of a sale, render a bill or 
statement of account to the employee, agent, or customer which is 
inaccurate in any material particular; nor sell or offer for sale any 
merchandise at less than cost or upon a condition which involves a 
lottery, gamble, or other element of chance; nor permit any demon
strator or sales employee whose salary is wholly or partially paid 
by a manufacturer or distributor to work in his establishment, unless 
such demonstrator or sales employee is clearly and openly identi
fied as the agent of such manufacturer or distributor. (Id., sec. 2.) 

Sec. 3316.3. Enforcement-Rules and regulations.-The Lou
isiana State Board of Pharmacy is authorized and empowered to 
supervise, adjust, arbitrate, and enforce the provisions of this act 
and to make and publish reasonable rules and regulations not incon
sistent with this act or other laws or the Constitution of this State 
or of the United States. (Id., sec. 3.) 

Sec. 3316.4. Penalty for violation.-Willful violation of this act 
shall be a misdemeanor, punishable upon conviction by a fine of not 
less than ten ($10.00) dollars, nor more than five hundred ($500.00) 
dollars. (ld., sec. 4.) 
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Sec. 3316.5. Short title.-This act may be known and cited as the 
"Fair Practice Act." (Id., sec. 5.) 

Sec. 3316.6. Constitutionality-Repealing clause.-If any pro
vision of this act is declared unconstitutional, it is the intent of the · 
legislature that the remaining portions thereof shall not be affected, 
but that such remaining portions remain in full force and effect. 
All laws or parts of laws in .conflict herewith are hereby repealed. 
(Id., sec. 6.) 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Gen. Stat. Ann. (Dart, 1939) 

Sec. 4932. Unfair discrimination.-Any person, firm, company, 
association, or corporation, foreign or domestic, doing business in the 
State of Louisiana, and engaged in the production, manufacture, or 
distribution of any commodity in general use, that shall, intentionally, 
for the purpose of injuring or destroying the business of a competitor 
in any locality, discriminating between differen.t sections, communi
ties, cities, or localities in the State of Louisiana, by selling such 
commodity at a lower rate in one section, community, city, or locality, 
than is charged for such commodity by said person, firm, company, 
association, or corporation in another section, community, city, or 
locality, after making due allowance for the difference, if any, in the 
grade or quality of such commodity and in the actual cost of trans
portation of same from the point of production, if a raw product, 
or from the point of manufacture, if a manufactured product, shall 
be guilty of unfair discrimination, which is hereby prohibited and 
declared unlawful and to be a misdemeanor; and all sales so made 
shall be taken and considered as prima facie evidence of unfair dis
crimination. (Acts 1908, No. 128, sec. 1.) 

Sec. 4933. Penalties.-Any person, firm, company, association, or 
corporation violating any of the provisions of the preceding section, 
any office}', agent, or receiver of any firm, company, association, or 
corporation, or any member of the same, or any individual found 
guilty of a violation thereof, shall be fined not less than five hundred 
dollars ($500.00), nor more than five thousand dollars ($5,000.00), 
or be imprisoned in the parish jail for not less than one year, nor 
more than two years, or both, at the discretion of the court. (Id. 
sec. 2.} 

Sec. 4934. Contracts in violation of act void.-All contracts or. 
agreements made in violation of any of the provisions of the two pre
ceding sections shall pe void.. (I d. sec. 3.) 
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Sec. 4395. Enforcement.-It shall be the duty of the district at
torneys, in their several judicial districts, throughout the State, to 
enforce the provisions of the preceding sections of this act, by appro
priate actions and prosecutions in the several courts of the State 
of competent criminal jurisdiction, and of the attorney general, in all 
such cases, when carried by appeal or otherwise to the supreme court 
of this State, or to any other court of this State or of the United 
States; and that it shall also be the duty of the attorney generar of 
the State, whether requested or directed to do so by the Governor or 
by the general assembly of the State or not, to enforce all the fore
going provisions of this act by appropriate actions and proceedings 
of a civil nature in such court or courts of the State as may have 
jurisdiction in such cases, and as is hereinafter provided. (ld. 
sec. 4.) 

Sec. 4936. Complaints.-!£ any complaint be made to the secre
tary of state that any corporation, authorized to do business in this 
State is guilty of unfair discrimination within the terms of this act, 
it shall be the duty of the secretary of state to refer the matter to 
the attorney general who shall examine into said complaint and if 
the facts justify it, in his judgment, shall institute proceedings in the 
courts against such corporation. (I d. sec. 5.) 

St>e. 4937. Revocation of permit.-1£ any corporation, foreign or 
domestic, authorized to do business in this State, or any officer, 
agent, or receiver, of any such corporation, is found guilty of unfair 
discrimination as defined by this act, it shall be the duty of the sec
retary of state immediately to revoke the permit or license of such 
corporation to do business in this State. (I d. sec. 6.) 

See. 4938. Ouster.-In all cases where a corporation may have 
been convicted of the violation of the provisions of this act, and 
it shall continue or attempt to do business thereafter in this State, 
it shall be the duty of the attorney general of the State, by a proper 
suit, in the name of the State, to oust such corporation from all 
business of every kind and character in the State of Louisiana. 
(ld. sec. 7.) 

See. 4939. Penalties cumulative.-The remedies and penalties 
provided in this act shall be cumulative to each other and to all other 
remedies and penalties provided by law. (Id. sec. 8.) 1 

2. Special Prohibitory Laws 

No provisions. 
1 

A<"ts 1008. No. 1:.!8, sec. 9 provides for the repeal of all laws or parts of laws 
in contlict therewith. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L. 1937, e. 204 

Sec. 1. Certain contracts not invalid.-A. No contract, relating 
to the sale or resale of a commodity which bears, or the label or con
tent of which bears (or the vending equipment from which said com
modity is sold to consumers bears) 11 the trade-mark, brand, or name 
of the producer or owner of such commodity, and which is in fair and 
open competition with commodities of the same general class pro
duced by others, shall be deemed in violation of any law of the State 
by reason of any of the following provisions which may be contained 
in such contract: 

( 1) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the vendor. 

(2) That the producer or vendee of a commodity require upon the 
sale of such commodity to another, that such purchaser agree that he 
will not, in turn, resell such conunodity at less than the minimum 
price stipulated by such producer or vendee. 

B. Such provisions in any contract shall be deemed to contain or 
tmply conditions that such commodity may be resold without refer
ence to such agreement in the following cases: 

(1) In closing out the owner's stock for the purpose of discontinu
ing delivery of any such commodity: Provided, however, That such 
stock is first offered to the manufacturer of such stock at the original 
invoice price, at least 10 days before such stock shall be offered for 
sale to the public. 

(2) "11en the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

( 3) When any officer is acting under the orders of any court. 

1 Amended to Include vending equipment, L 1939, e. 83, see. 52. 

121 
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Sec. 2. Unfair competition defined.-Wilfully and knowingly ad
vertising, offering for sale, selling or disposing of any commodity at 
less than the price stipulated in any contract entered into pursuant 
to the provisions of section 1, whether the person so advertising, 
offering for sale, selling, or disposing of is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person injured thereby. 

Sec. 3. Limitation.-This act shall not apply to any contract or 
agreement between producers or between wholesalers, or between re
tailers as to sale or resale prices. 

Sec. 4. Injunction and recovery of damages provided for.-Any 
person, firm, corporation, or incorporated trade association may main
tain an action in the supreme judicial or superior court to enjoin a 
continuance of any act or acts in violation of section 2 of this act, 
and, if injured thereby, for the recovery of damages. If, in such 
action the court shall find that the defendant is violating or has 
violated any of the provisions of section 2 of this act, it shall enjoin 
the defendant from a continuance thereof. It shall not be necessary 
that actual damages to the plaintiff be alleged or proved. In· addi· 
tion to such injunctive relief, the such plaintiff shall be entitled to 
recover from the defendant 3. times the amount of the actual dam
ages, if any, sustained. 

Sec. 5. Title.-This act may be known and cited as the "Fair Trade 
Act." 

B. PROHIBITION OF SALES BELOW COST 

L. 1939, c. 240 
Unfair Practices Act 

Section 1. Definitions.-(a) The term "cost to the retailer" shall 
mean the invoice cost of the merchandise to the retailer within 30 
days prior to the date of sale, or the replacement cost of the mer
chandise to the retailer within 30 days prior to the date of sale, in 
the quantity last purchased, whichever is lower; less all trade dis
counts except customary discounts for cash; to which shall be added 
( 1) freight charges not otherwise included in the cost of the mer
chandise, (2) cartage to the retail outlet if performed or paid for 
by the retailer, which cartage cost shall be deemed to be %, of 1 per
cent of the cost of the merchandise to the retailer, unless said retailer 
claims and proves' a lower cartage cost, and (3) a mark-up to cover 
in part the cost of doing business, which mark-up in the absence of 
proof of a lesser cost, shall be 6 percent of the total cost at the 
retail outlet; 



MAINE 123 

(b) The term "cost to the wholesaler" shall mean the invoice cost 
of the merchandise to the wholesaler within 30 days prior to the 
date of sale, or the replacement cost of the merchandise to the whole
saler within 30 days prior to the date of sale, in the quantity last 
purchased, whichever is lower; less all trade discounts except cus
tomary discounts for cash; to which shall be added {1) freight 
charges not otherwise included in the cost of the merchandise, and 
(2} cartage to the retail outlet if performed or paid for by the wliole
saler, which cartage cost shall be deemed to be%, of 1 percent of the 
cost of the merchandise to the wholesaler, unless said wholesaler 
claims and proves a lower cartage cost, and (3) a mark-up to cover 
in part the cost of doing business, which mark-up in the absence of 
proof of a lesser cost, shall be 2 percent of the total cost at the 
wholesale establishment; 

(c) Where two or more items are advertised, offered for sale, or sold 
at a combined price, the price of each such item shall be determined 
in the manner set forth in paragraphs (a) and (b); 

(d) The terms "cost to the retailer" and "cost to the wholesaler" 
as defined in said paragraphs (a) and (b) shall mean bona fide costs; 
and sales to consumers, retailers, and wholesalers at prices which 
cannot be justified by existing market conditions within this State 
shall not be used as a basis for computing replacement costs with 
respect to sales by retailers and wholesalers; 

(e) The terms "sell at retail," "sales at retail," and "retail sale" 
shall mean and include any transfer of title to tangible personal 
property for a valuable consideration made, in the ordinary course 
of trade or in the usual prosecution of the seller's business, to the 
purchaser for consumption or use other than resale or further proc
essing or manufacturing. The terms "sell at wholesale," "sales at 
wholesale," and "wholesale sale'' shall mean and include any such 
transfer of title to tangible personal property for the purpose of re
sale or further processing or manufacturing. In this and in the 
preceding paragraph the above terms shall include any such transfer 
of property where title is retained by the seller as security for the 
payment of the purchase price; 

(f) The term "retailer" shall mean and include every person, co
partnership, corporation, or association engaged in the business of 
making sales at retail within this State: PrO'Vided, That in the case 
of a retailer engaged in the business of making sales both at retail 
and at wholesale, such term shall be applied only to the retail por
tion of such business; and 

(g) The term "wholesaler" shall mean and include every person, 
copartnership, corporation, or association engaged in the business of 

21023:l0 -40--vul. 2--13 
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making sales 'at· wholesale within this State: Provided, That in the 
case of a wholesaler engaged in the business of making sales both 
at wholesale and at retail, such terni shall be applied only to the 
wholesale portion of such business; 

(h) Where a retailer sells at retail any merchandise which is the 
product of his or its own manufacture or which has been purchased 
by him or it at the purchase price or prices available to wholesalers, 
in the absence of proof of a lesser cost both the wholesale mark-up 
of 2 percent and the retail mark-up of 6 percent to cover in part the 
cost of doing business, as provided in paragraphs (a) and (b), shall 
be added in determining the "cost to the retailer" of such merchandise. 

See. 2. Penalty.-Any retailer who, with intent to injure competi
tors or destroy competition, advertises, offers to sell, or sells at retail 
any item of merchandise at less than cost to the retailer, or any 
wholesaler who, with intent as aforesaid, advertises, offers to sell. 
or sells at wholesale any item of merchandise at less than cost to the 
wholesaler, shall, if the offender is an individual, be punished by a 
fine of not more than $500. 

Sec. 3. Exeeptions.-Sections 1 and 2 and sections 4 to 7, inclusive, 
shall not apply with respect to advertising or offering to sell, or 
selling, at retail or at wholesale, as the case may be, if done (a) in 
an isolated transaction and not in the usual course of business; (b) 
where merchandise is sold in bona fide clearance sales, if advertised 
or offered for sale as such or marked and sold as such, or where 
merchandise is marked down in an effort to sell the same after bona 
fide efforts to sell the same prior to such mark-down; (c) where 
perishable merchandise must be sold promptly in order to fore'stall 
loss; (d) where merchandise is imperfect or damaged or its sale is 
being discontinued, if advertised or offered for sale as such or marked 
and sold as such; (e) where merchandise is advertised or offered for 
sale or sold upon the final liquidation of any business; (f) where 
merchandise is advertised or offered for sale or sold for charitable 
purposes or to relief agencies; (g) where merchandise is sold on 
contract to any department, board, or· commission, of the State or 
of any political subdivision thereof, or to any institution maintained 
thereby; (h) where the price of merchandise is made in good faith 
to meet legal competition; or (i) where merchandise is advertised or 
offered for sale or sold by any fiduciary or other officer acting under 
the order or direction of any court. 

Sec. 4. Bill in equity.-(a) Any person injured by any violation 
or who shall suffer injury because of any threatened violation of this 
act, may bring a bill in equity in the supreme judicial court or the 
superior court, in term time or vacation, in the county where he 
resides, to prevent, restrain, or enjoin such violation or threatened 



MAINE 125 

violation. If in such action a violation or threatened violation of 
this act shall be established, the court may enjoin and restrain or 
otherwise prohibit such violation or threatened violation. In such 
action it shall not be necessary that actual damages to the plaintiff 
be alleged or proved. In addition to such injunctive relief, the 
plaintiff in said action shall be entitled to recover from the defendant 
three times the amount of actual damages by him sustained an<l the 
costs of suit including reasonable attorneys' fees. 

(b) In the event no injunctive relief is sought or required, any 
person injured by a violation of this act may maintain an action for 
damages alone in the superior court in the county where he resides 
und the measure of damages in such action shall be the same as pre
scribed in subsection (a) of this section. 

Sec. 5. Application.-Whenever the application of any provision 
of any other law of this State conflicts with the application of any 
provision of sections 1 to 7, inclusive, said sections shall prevail. 

Sec. 6. Validity.-If any provision of said sections 1 to 7, inclusive, 
or the application of such provision to any person or circumstance, 
shall be held invalid, the remainder of said sections, or the applica
tion of such provisions to persons or circumstances other than those 
as to which it is held invalid, shall not be affected thereby. 

Sec. 7. Title.-Sections 1 to 7, inclusive, shall be known, and may 
be cited, as the "Unfair Sales Act." 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 
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• 
REGULATION OF PRICE COMPETITION 

·A. RESALE PRICE MAINTENANCE 1 

L 1937, e. 239 

Section 1. Repeal.-Be it enacted by the General Assembly of 
Marylarul, That chapter 212 of the Acts of 1935, codified as sections • 
105, 106, 107, 108, 109, and 110, respectively, of article 83 of Flack's 
1935 Supplement to the Annotated Code of Public General Laws of 
.Maryland, title "Sales and Notiees", subtitle "Fair Trade Act", be, 
and the sume is hereby, repealed. 

Sec. 2. Arul be it furthtr enacted, That ten (10) new sections be, 
and the same are hereby, added to article 83 of Flack's 1935 Supple
ment to the Annotated Code of Public General Laws of Maryland, title 
''Sales and Notices", subtitle "Fair Trade Act", to follow immediately 
after section 104, and to be known as sections 105, 106, 107, 108, 109, 
110, 111, 112, 113, and 114, respectively, said new sections to read as 
follows: 

Sec. 105. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

(A) "Commodity" means any subject of commerce. 
(B) "Producer'' means any grower, baker, maker, manufacturer, 

bottler, paeker, converter, processor, or publisher. 
(C) ''Wholesuler" means any person selling a commoility other 

than a producer or retailer. 

• The- Fair Trade Ad was held constitutional under the authority of Old 
Drorl1ont Di~tributing Co. v. Seagram-Distillers Corp., 299 U. S. 183, 57 Sup. Ct. 
139. 81 L. Ed. 100 (1936). (SeE' Resale Pri<'-e Maintena.nl·e. Illinois, IUJ!f'a.) Gold
rmith v. Mead, Jullmton cf Co., 7 Atl. (2d) 176 (Ct. App. 1939). 

Tht> burden of proving lack of knowledge of the priee reduction at the time of 
arqni.sition of tht> goods should be pla<"t'd upon the rt-tail~>r •·as a matter of conven
ient-e io facilitating enfurt'ement." lGold&'lllitla v. Mead, JobsQN d Co .. 1upra.) 

127 
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(D) "Retailer" means any person selling a commodity to consumers 
for use. 

(E) "Person" means an individual, a corporation, a partnership, an 
association, a joint-stock company, a business trust, or any unincorpo
rated organization. 

Sec. 106. Contracts relating to sale of trade-marked articles.
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of Maryland by reason of any of 
the following provisions which may be contained in such contract: 

(A) That the buyer will not resell such. commodity at less than 
the minimum price stipulated by the seller. 

(B) That the buyer will require of any dealer to whom he may 
• resell such commodity an agreement that he will not, in turn, resel1 

at less than the minimum price stipulated by the seller. 
· (C) That the seller will not sell such commodity : 

(1) To any wholesaler, unless such wholesaler will agree not to 
resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any wholesaler 
or retailer to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. 

Sec. 107. Acts deemed a violation.-For the purpose of prevent
ing evasion of the resale price restrictions imposed in respect of any 
commodity by any contract entered into pursuant to the provisions of 
this act (except to the extent authorized by the said contract) : 

(a) Th.e offering or giving of any article of value in connection with 
the sale of8uch commodity; 

(b) The offering or the making of any concession of any kind what
soever (whether by the giving of coupons or otherwise) in connection 
with any such sale; or 

(c) The sale or offering for sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such resale 
price restriction, for which the remedies prescribed by section 110 of 
this act shall be available. 
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Sec. 108. Only owners of trade-marks to establish retail 
prices.-No minimum resale price shall be established for any com
modity, under any contract entered into pursuant to the provisions of 
this act, by any person other than the owner of the trade-mark, brand, 
or name used in connection with such commodity or a distributor spe
cifically authorized to establish said price by the owner of such trade
mark, brand, or name. 

Sec. 109. Bankrupt and closing-out sale.-No contract contain
ing any of the provisions enumerated in section 106 of this act shall be 
deemed to preclude the resale of any commodity covered thereby with
out reference to such contract in the following cases: 

(A) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of the . 
fact is given to the public; provided the owner of such stock shall give 
to the producer or distributor of such commodity prompt and reason
able notice in writing of his intention to close out said stock, and an 
opportunity to purchase such stock at the original invoice price; 

(B) When the goods are altered, second-hand, damaged, defaced, or 
deteriorated and plain notice of the fact is given to the public in the 
advertisement and sale thereof, such notice to be conspicuously dis
played in all advertisements and to be affixed to the commodity; 

(C) By any officer acting under an order of court. 
Sec. 110. Unfair competition defined find made actionable.

Wilfully and knowingly advertising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract entered into 
pursuant to the provisions of this act, whether the person so advertising, 
offering for sale, or selling, is, or is not, a party to such contract, is 
unfair competition and is actionable at the suit of any person damaged 
thl'reby. 

Sec. 111. Contracts not aft'ected.--This act shall not apply to 
any contract or agreement between or among producers or distributors 
or, except as provided in subdivision (C) of section 106 of this act 
between or among wholesalers, or between or among retailers, as to 
sale or resale prices. 

See. 112. Severability.-If any provision of this act, or the appli
cation thereof to any person or circumstance, is held invalid, the re
mainder of the act, and the application of such provisions to other 
persons or circumstances, shall not be affected thereby. 

See. 113. Repeai.-All acts or part of acts inconsistent herewith 
are hereby repealed to the extent of such inconsistency. 

See. 114. Title.-This act may be known and cited as the ''Fair 
Trade Act." 
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B. PROHIBITION OF SALES BELOW COST 

L. 1937, e. 211, as amended by L. 1939, e. 248 
Unfair Practices Act' 

Sec. 115. Definitions.3-(a) When used in this act, the term "cost 
to the retailer" shall mean the invoice cost of the merchandise to the · 
retailer~ or the replacement cost of the mercHandise to the retailer in 
the quantity last purchased, whichever is lowe.r ;·less an' trade dis- . 
counts except customary discounts for .cash; to which shall be added: 
(1) freight charge.S not otherwise included in the cost of the mer-

.chandise, (2) cartage to retail outlet if done or paid for by the retailer, 
whic~ car!age cost shall be deemed to be' thr~e-fourths ~%) of one 
percent of the cost of the merchandise to the retailer as herein defined, 
unless said ~tailer claims and proves a lower cartage cost, and ( 3) a 
mark-up to cover in part the cost of doing business, which mark-up; 
in the absence of proof of a lesser cost, shall be six ~ 6) percent of the 
total cost at retail outlet. . 

(b) When used in this act, the term "c~st to. the w~olesaler" shall 
mean the invoice cost of the merchandiSe to the..-wholesaler, or the 
replacement cost of the merchandise to the wholesaler, in the quantity 

. last p~rchased, which eyer is lower; less all trade discounts except 
customary discounts ·for cash; to which shall be added (1) freight 
charges not otherwise included in the cost of the merchandise, and (2) 
cartage to the retail outlet if done or paid for by the wholesaler, which 
cartage shall be deemed to be three-fourths (%) of one percent of the 
·cost of the merchandise to the wholesaler as herein defined, unless said 
wholesaler claims and proves a lower cartage cost. 

(c) Where two or more items are advertised, offered for sale or sold 
at a combined price, the price of each item named shall be governed 
by thQ provisions of paragraphs (a) or (b), respectively, of this 
section. 

1 The 1939 amendment, L. 1939, c. 248, prohibiting wholesalers and retailers 
from selling below cost was declared by the court of appeals to be invalid as a 
violation of the State due process clause (art. 23 of the Declaration of Rights). 
Loughran Co., Inc., v. Lord Baltimore Candy and Tobacco Co., Inc., reported in 
8 U. S. Law Week, 629 (Apr. 4, 1940). The court believed that the effect of the 
act was to prevent any dealer from conducting his business with any degree of 
certainty that he is not violating the law, whenever, in his own business discre
tion, he sells a commodity below cost, without first complying with unnecessary 
and burdensome regulations placed upon him for the purpose of bringing the 
transaction within the exemption!'! of the act. An act so vague and indefinite 
that a dealer cannot conduct his business with any degree of certainty that he 
is not violating the law contravenes the state constitution. 

• SEC. 1. Amendment to art. 83 of Code.-Be it tmactt>d by the General As· 
11embly of Maryland, That sees. 115 to 121, inclusive, of art. 83 of the Annotated 
Code of Maryland (1935 Supplement), title "Sales and Notices," subtitle "Fair 
Trade Act," as said sections were enacted by ch. 211 of the acts of 1937, 
be and they are hereby repealed, and that six new sections, to be known as sees. 
115 to 120, inclusi'fe, be enacted in lieu thereof, to read as follows: 
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(d) The terms "cost to the retailer" and "cost to the wholesaler" as 
defined in paragraphs (a) and (b) shall mean bona fide costs; and 
sales to consumers, retailers, and wholesalers at prices which cannot 
be justified by existing market conditions within this State shall not 
be used as a basis for computing costs with respect to sales by retailers 
and wholesalers. 
· · (e) The terms "sell at retail," "sales at retail," and "retail sale" shall 
mean and include ·any transfer for a valuable consideration, made in 
the ordinary ~ourse of trade or ·in the usual prosecution of the seller's 
business of tit1e to tangible perso~al property to the purchaser for con-

. I!!UJilption or use other than resale or further proCessing or manufac
turing. The above ~e.rms shall include any transfer of such property 
where title iil retained by tlie seller as security for the payment of such 
purchase price. . . 

(f) The terms "sell at wholesale," "sales at wholesale,~ and "wli~le
·sale sales" shall mean' and include any transfer for· a valuable consid
tration made in the ordinary course of trade or the usual prosecution 
of the seller's business, of. title to tangible pers~nal property to the 
purchaser for P"!rposes of ~sale or furthe~_processing or mHJlufactur
ing. The above terms shall include any such transfer of property 
where title is retained by the seller as security for the payment of the 
purchase price. • . . _ , 

(g) The term "retailer'' shall mean and incluae every person, part
nership, corporation, or association engaged in the business of rpalring 
sales at retail within this State: Provided, :t'hat, in the case of a per
son, partnership, corporation, or association engaged in the business 
of making sales both at retail and at wholesale, such term shall be
applied only to the retail portion of .such business. 

(h) The term "wholesaler" shall mean and include every person, 
partnership, corporation, or aSsociation engaged in the fmsiness of 
making sales at wholesale within this State: Provided, That, in the 
case of a person, partnership, corporation, or assodation engaged i~ 
the business of making sales both at wholesale and at retail, such term 
~:<hall be applied only to the wholesale p01tion of such business. 

See. 116. Sales below eost.-It is hereby declared that advertise
ment, offer to sell, or sale of any merchandise, either by retailers or 
wholesalers, at less than cost as defined in this act, or giving, offering 
to give, or advertising the intent of giving away of any merchandise, 
either by retailers or wholesalers, or the advertising by retailers or 
wholesalers of brands or types of merchandise they are not prepared 
to supply, with the intent, effect, or result of unfairly diverting 
trade from or otherwise injuring a competitor, or with the result 
of deceiving any purchaser or prospective purchaser, substantially 
lessening competition, unreasonably restraining trade, or tending to 
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create a . monop~ly in any line of commerce, is an unfair method 
of · competition, contrary to public policy, and in contravention 
of the policy of this act. · · 

Sec. 117. Violations.-Any retailer who shall, in contravention 
of the policy of this act, advertise, offer to sell, or sell at retail any 
item of merchandise at less than cost to the retailer' as defined in this 
act; or any wholesaler who shall, in contravention of the policy of 
this act, advertise, offer to sell, or sell at retail any· item of merchan
dise at less than cost to the wholesaler as defined in this act; or any 
retailer or wholesaler who .shall, in contravention of the policy of this 
act, give, offer to give, or advertise the intent to give away any mer
chandise for the purpose of . injuring competitors and destroying 
competition, or to advertise brands or types of merchandise they are 
not prepared to supply, shall be guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of not more than 
$500.00. Proof of any such advertisement, offer to sell or sale by 
any retailer or wholesaler in contravention of the policy of this act 
shall be prima facie evidence of a violation of this act: Provided, 
however, That nothing herein shall preclude any retailer or whole
saler .from offering merchandi~e "Free," in combination with mer
chandise sold, but in such case the cost of the "Free" merchandise 
shall be considered as a part of the cost of the merchandise sold. 

Sec. 118. Injunctive relief.-In addition to the penalties provided 
in this act, the courts of this State are hereby invested with juris
diction to prevent and restrain violations of this act, and it shall be 
the duty of the several state's attorneys, in their respective districts, 
to institute proceedings in equity to prevent and restrain violations. 
Any person injured by any violation, or who may be threatened with 
loss or injury by reason of a violation of this act, shall be entitled to 
sue for and have injunctive relief in any court of competent jurisdic
tion, to prevent, restrain, and enjoin such violation or threatened 
Violation. If in such action a violation or threatened violation of 
this act shall be established, the court shall enjoin and restrain or 
otherwise prohibit such violation or threatened violation. 

See. 119. £ankrupt sales.-The provisions of this act shall not 
apply to sales at retail or sales at wholesale (a) where merchandise 
has been purchased at a forced, bankrupt, close-out sale, or other sale 
outside of the ordinary channels of trade and is kept separate from 
merchandise purchased in the ordinary channels of trade, and adver
tised, marked and sold as such, and the advertisement shall state the 
quantity of such merchandise to be sold or offered for sale; (b) where 
merchandise is sold in bona fide clearance sales, if advertised, marked, 
and sold as such and the advertisement shall state the quantity of such 
merchandise to be sold or offered for sale; (c) where perishable 
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merchandise must be sold promptly in order to forestall loss; 
(d) where merchandise is imperfect or damaged or is being discon
tinued and is advertised, marked and sold as such and the advertise
ment shall state the quantity of such merchandise tq be sold or offered 
for sale; (e) where merchandise is sold upon the final liquidation 
of any business; (f) where merchandise is sold for charitable pur
poses or to relief agencies; (g) where merchandise is sold on contract 
to departments of the government or governmental institutions; 
(h) where the price of merchandise is made in good faith to meet 
competition; (i) w:Rere merchandise is sold by any officer acting 
under the order or direction of any eourt. 

Sec. 120. Constitutionality.-1£ any section, sentence, clause, or 
provision of this act shall for any reason be held invalid or uncon
stitutional, the validity of the remaining parts hereof shall not be 
affected thereby: 

Sec. 2. In effect.-A.nd be it further enacted, That this act shall 
take effect June 1, 1939. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 
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• 
REGULA liON OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Ann. Laws (Supp •• 1939), e. 93 

Sec. 14A. Certain sales contracts declared lawfui.-No contract 
relating to the sale or resale of a commodity which bears, or the label 
or container of which bears, or the vending equipment from which 
said commodity is sold to consumers bears, the trade-mark, brand, 
or name of the producer or owner of such commorlity and which is 
in fair and open competition with commodities of the same general 
class produced by others shall be deemed in violation of any law 
of the Commonwealth by reason of any of the following provisions 
which may be contained in such contract: 

(1) That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 
. (2) That the producer or vendee of a commodity require upon 
the sale of such commodity to another, that such purchaser agree 
that he will not, in turn, resell except at the price stipulated by such 
producer or vendee. 

Such provisions in any contract shall be deemed to contain or 
imply conditions that such commodity may be resold without refer
ence to such agreement in the following cases: 

(1) In closing out the owner's stock for the purpose of discon
tinuing delivery of any such commodity: Pr(}vided, 1nat such stock 
is first offered to the manufacturer of such stock at the original in-

' 1 A contraet be-tw(>('n the manufaeturer of a secret compound and a retailer, 
fixing the resale prire of the commodity, is valid and not in restraint of trade. 
Garst v .Harri8, li7 Muss. 72, 58 N. E. 174 (1900); Gant v. Cha.rles, 187 Mass. 
144, 72 N. K. 8::19 (190fl l. But sueh a contract is not binding on a sub-vendee not 
a party to the contract, tbe prit-e restriction not following the article through 
11u~ivt> Mil's whlrh severally pass title. Gant v. HaU ..- LI/Oft Co., 179 Mass. 
588. 61 N. E. 219 0001). 
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voice stock price, at least ten days before such stock shall be offered 
for sale to the public. 

(2) When the. goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

(3) By any officer acting under the orders of any court. (L. 1937, 
c. 398, as amended May 18, 1939, c. 231.) . 

Sec. 14B. Sales 'below contract price.-Wilfully and knowingly 
advertising, offering for sale, or selling any commodity at less than 
the price stipulated in any contract entered into pursuant to the 
preceding section, whether the person so advertising, offering for 
sale, or selling is or is not a party to such contract, is hereby declared 
to constitute unfair competition and to be actionable at the suit of 
any person damaged thereby. Any person advertising, offering for 
sale, or selling any commodity as aforesaid shall in addition, forfeit 
through civil process to the Commonwealth the sum of fifty dollars. 
(L. 1937, c. 398, as amended L. 1939, c. 93.) 

Sec. 14C. Exception.-The two preceding sections shall not apply 
to any contract or agreement between producers or between whole
salers or between retailers as to sale or resale prices. (L. 1937, c. 
398.) 

Sec. 14D. Short title.-Sections 14A to 14C, inclusive, may be 
known and cited as the "Fair Trade Law." (L. 1937, c. 398.) 

B. PROHIBITION OF SALES BELOW COST 

Ann. Laws (Supp'f 1939), e. 93 

Unfair Sales Act 

Sec. 14E. Definitions._:_When used in sections 14E to 14K, 
inclusive: 

(a) The term "cost to the retailer" shall mean the invoice cost of 
the merchandise to the retailer within 30 days prior to the date of 
sale, or the replacement cost of the merchandise to the retailer within 
thirty days prior to the date of sale, in the quantity last purchased, 
whichever is lower; less all trade discounts except customary dis
.counts for cash; to which shall be added ( 1) freight charges not other
wise included in the cost of the merchandise, (2) cartage to the retail 
~utlet if performed or paid for by the retailer, which cartage cost 
shall be deemed to be three-fourths of one percent of the cost of the 
merchandise to the retailer, unless said retailer claims and proves a 
lower cartage cost, and (3) a mark-up to cover in part the cost of 
doing business, which mark-up, in the absence of proof of a lesser cost, 
shall be six percent of the total cost at the retail outlet; 
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{b) The term "cost to the wholesaler" shall mean the invoice cost of 
the merchandise to the wholesaler within 30 days prior to the date of 
sale, or the replacement cost of the merchandise to the wholesaler 
within thirty days prior to the date of sale, in the quantity last pur
chased, whichever is lower; less all trade discounts except customary 
discounts for cash; to which shall be added (1) freight charges not 
otherwise included in the cost of the merchandise, and (2) cartage 
to the retail outlet if performed or paid for by the wholesaler, which 
cartage cost shall be deemed to be three-fourths of one percent of the 
cost of the merchandise to the wholesaler, unless said wholesaler 
claims and proves a. lower cartage cost, and (3) a mark-up to cover in 
part the cost of doing business, which mark-up, in the absence of 
proof of a lesser cost, shall be two percent of the total cost at the 
wholesale establishment; 

(c) Where two or more items are advertised, offered for sale, 
or sold at a combined price, the price of each such item shall. be 
determined in the manner set forth in paragraphs {a) and (b); 

(d) The terms ''cost to the retailer" and "cost to the wholesaler'' as 
defined in said paragraphs (a) and (b) shall mean bona fide costs; 
and sales to consumers, retailers, and wholesalers at prices which can
not be justified by existing market conditions within this Common
wealth shall not be used as a basis for computing replacement costs 
\vith respect to sales by retailers and wholesalers; 

(e) The terms "sell at retail," "sales at retail," and "retail sale" 
shall mean and include any transfer of title to tangible personal prop
erty for a valuable consideration made, in the ordinary course of trade 
or in the usual prosecution of the seller's business, to the purchaser 
for consumption or use other than resale or further processing or 
manufacturing. The terms "sell at wholesale," "sales at wholesale," 
and "wholesale sale" shall mean and include any such transfer of title 
to tangible personal property for the purpose of resale or further 
processing or manufacturing. In this and in the preceding paragraph 
the above terms shall include any such transfer of property where 
title is retained by the seller as security for the payment of the 

'purchase price; 
{f) The term "retailer" shall mean and include every person, 

copartnership, corporation, or association engaged in the business of 
making sales at retail within this Commonwealth; provided, that, in 
the case of a retailer engaged in the business of making sales both at 
retail and at wholesale, such term shall be applied only to the retail 
portion of such business; and 

(g) The ~erm "whol~saler" shall mean and include every person, 
copartnership, corporatiOn, or association engaged in the business of 
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making sales at wholesale within this Commonwealth; provided, that, 
in the case of a wholesaler engaged in the business of making sales 
both at wholesale and at retail, such term shall be applied only to the 
wholesale portion of such business. (1938, 410, sec. 1, approved June 
14, 1938.) 

(h) Whenever any person, copartnership, corporation, or associa
tion subject to this chapter, in the course of doing business, performs 
the functions of both wholesaler and retailer without actually being 
engaged in the business of making sales at wholesale, the term 
"wholesaler" shall mean and include that function of the business of 
preparation for sale at the retail outlet, and the term "retailer'' shall 
be applied only to the retail portion of such business. (Amended 
May 10, 1939, by ch. 189, regular session, 1939.) 

Sec.14F. Penalties.-Any retailer who, with intent to injure com
petitors or destroy competition, advertises, offers to sell, or sells 
at retail any item of merchandise at less than cost to the retailer, or 
any wholesaler who, with intent as aforesaid, advertises, offers to 
sell, or sells at wholesale any item of merchandise at less than cost 
to the wholesaler, shall, if the offender is an individual, be punished 
by a fine of not more than five hundred dollars or by imprisonment 
for not less than one month nor more than one year, or both; or, if 
the offender is a corporation, by a fine as aforesaid. Evidence of any 
advertisement, offer to sell, or sale of any item of m-erchandise by any 
retailer or wholesaler at less than cost to him shall be prima facie 
evidence of intent to injure competitors or destroy competition. 
(1938, 410, sec. 1, approved June 14, 1938.) 

Sec. 14G. Certain sales, etc., excepted.-Sections 14E and 14F 
and sections 14H to 14K, inclusive, shall not apply with respect to 
advertising or offering to sell, or selling, at retail or at wholesale, as 
the case may be, if done (a) in an isolated transaction and not in the 
usual course of business; (b) where merchandise is sold in bona fide 
clearance sales, if advertised or offered for sale as such or marked 
and sold as such, or where merchandise is marked down in an effort 
to sell the same after bona fide efforts to sell the same prior to such 
mark-down; (c) where perishable merchandise must be sold promptly 
in order to forestall loss; (d) where merchandise is imperfect or 
damaged or its sale is being discontinued, if advertised or offered 
for sale as such or marked and sold as such; (e) where merchandise 
is advertised or offered for sale or sold upon the final liquidation of 
ony business; (f) where merchandise is advertised or offered for sale 
or sold for charitable purposes or to relief agencies; (g) where mer
chandise is sold on contract to any department, board, or commis
sion of the Commonwealth, or of any political subdivision thereof, or 
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to any institution maintained thereby; (h) where the price of mer
chandise is made in good faith to meet competition; or ( i) where 
merchandise is advertised or offered for sale or sold by any fiduciary 
or other officer acting under the order or direction of any court. 
(1938, 410 sec. 1, approved June H, 1938.) 

Sec.14H. lnjunction.-Upon complaint of any person, the superior 
court shall have jurisdiction to restrain and enjoin any act forbidden 
or declared illegal by any provision of sections 14E to 14K, inclusive; 
and it shall be the duty of the several district attorneys, in their 
respective districts, to enforce, and restrain the violation of, said 
sections. (1938, 410, sec. 1, approved June 14, 1938.) 

Sec.141. Conflicting laws.-Whenever the application of any pro
vision of any other law of this Commonwealth conflicts with the appli
cation of any provision of sections 14E to 14K, inclusive, said sections 
shall prevail. (1938, 410, sec. 1, approved June 14, 1938.) 

Sec. 14J. Effect of partial invalidity.-lf any provision of said 
sections 14E to 14K, inclusive, or the application of such provision 
to any person or circumstance, shall be held invalid, the remainder 
of said sections, or the application of such provisions to persons or 
circumstances other than those as to which· it is held invalid, shall 
not be affected thereby. {1938, 410, sec. 1, approved June 14, 1938.) 

Sec. 14K. Cited as Unfair Sales Act.-Sections 14E to UK, in
clusive, shall be known, and may be cited, as the "Unfair Sales Act." 
(1938, 410, sec. 1, approved June 14, 1938.) 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Ann. Laws (1933), c. 93 

Sec. 8. Discrimination in sale of commodities prohibited.2-No 
person, firm, association, or corporation doing business in the Com
monwealth and engaged in the production, manufacture, or distribu
tion of any commodity in breneral use, shall maliciously, or for the 
purpose of destroying the business of a competitor and of creating 
a monopoly in any locality, discriminate between different sections, 
communities, towns, or cities of the Commonwealth or between pur
chasers by selling such commodity at a lower rate for such purpose 
in one section, community, town, or city than is charged for such 

1 Constit.uliM~ality.-Chapt~r 93, FW>Ction 8. is constitutional as a valid ex~>rcise 
nf the Jlohce powt>r of the 8tntl', It bl'ing d£'Si~nt>d to pl't"vl'nt malicious acts to 
InjuN> anotht>r and to prevent monopoly. In re OpittiOtt of The Justices ?U Mass. 
6'-'0, W.l N E. ~ (lHl!!). ' -

210:!35.-40--vol. 2-U 
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commodity by the vendor in another section, community, town, or 
city in the commonwealth, after making due allowance for the differ
ence, if any, in the grade or quality and in the cost of transportation, 
and such acts are hereby declared to be unfair discrimination, and 
all contracts or agreements made in violation of any provision of 
this or either of the two following sections shall be void. This sec
tion and the four following sections shall not apply with respect to 
any sale of merchandise in any particular locality at a lower rate 
than elsewhere where the price is made in good faith in accordance 
with section 14G. ( 1912, 651, sees. 1 and 5; 1938, 410, sec. 2.) 8 

2. Special Prohibitory Laws 

No provisions. 

• For procedural and penal provisions see MARKE:TING LAws SURVEY vol. State 
Antitrust Laws: General Antitrust Laws. 



MICHIGAN 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Stat. Ann. (Henderson, Supp.,. 1939) 

See. 19.321. Contracts fixing resale price of commodities under 
trade-mark, brand, or name; provisions allowed, when inappli· 
cable.-No contract relating to the sale or resale of a commodity 
which bears, or the label or container of which bears, the trade
mark, brand, or name of the producer or owner of such commodity 
and which is in fair and open competition. with commodities of the 
same general class produced by others shall be deemed in violation of 
any law of the State of Michigan by reason of any of the following 
provisions which may be contained in such contract: 

1. That the buyer will not resell such commodity at less than the 
price stipulated by the vendor. 

2. That the producer or vendee of a commodity require upon the 
sale of such commodity to another, that such purchaser agree that 
he will not, in turn, resell at less than the price stipulated by such 
producer or vendee. 

'A system of marketing whereby 8 manufacturer of medicinal tablets under 
8 se<'ret p~ sold them to wholesalers under an agreement to sell to licensed 
retailers only who were bound by their licenses to observe a stipulated resale 
price was held invalid at common law as an act in restraint of trade. A 
retailer who obtained the commodity without being "licensed" was not bound 
by the stipulated price for the reason that, even it the manufacturer's contracts 
were valid, they bound only the parties to them. Tbe court stated that the 
natural result of the plan would be the lessening of competition at the various 
distributive levels and thus a combination of manufacturers, wholesalers, and 
retail~rs to maintain prices would be effected. Hill Co. v. Grar Ill Worcester, 
163 MICh. 12, 127 N. W. ~ (1910). 

For the reasons stated In Old Dearbont. Distributiftg Co. v. 8Mgra,..Diltillerl 
Corp., :.'00 U. S. 183, 67 Sup. Ct. 139, 81 L. Ed. 100 (1936) (See Resale Price 
Maintenance, Illinois, wpra), the Fair Trade Act is constitutional Weco Prod
..cta Co. v. Sam'l Cut &te I.u:. Ill &n.dolpl& Drvg Co. (C. C. 1937), P-H 4001f.l 
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Such provisions in any contract shall be deemed to contain or 
imply conditions that such commodity may be resold without refer
ence to such agreement in the following cases: 

1. When closing out the owner's stock for the purpose of discon
tinuing delivery of any such commodity: Pr01Jided, however, That 
such stock is first offered to the manufacturer of such stock, or his 
duly authorized agent, at the prevailing invoice stock price, at least 
ten days before such stock shall be offered for sale to the publie. 

2. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. By any officer acting under the orders of any court. (1. 1937, 
Act 50, sec. 1.) 

Sec. 19.322. Same; unfair competition; injunction.-Wilfully 
and knowingly advertising, offering for sale, or selling any com
modity at less than the price stipulated in any contract entered into 
pursuant to the provisions of section 1 of this act, whether the person 
so advertising, offering for sale or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby, and may be enjoined by a court of com
petent jurisdiction. (I d., sec: 2.) 

19.323. Inapplicability of act to certain contracts or agree
ments; patronage dividends.-This act shall not apply to any con
tract or agreement between producers or between wholesalers or be
tween retailers as to sale or resale prices. The payment of patronage 
dividends by farmers' cooperative associations or companies on the 
basis of sales of commodities sold under the provisions of this act 
shall not be construed as a violation of the provisions of this act. 
(I d., sec. 3.) 

Sec. 19.324. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

"Producer" means grower, baker, maker, manufacturer, or pub
lisher. 

"Commodity" means any subject of commerce bearing a trade-mark, 
brand, or_name. 

"Trade-mark," "brand," or ''name" means any form, symbol, or 
name appropriated by any person, as herein defined, who produces or 
owns or in any manner deals in a commodity, to designate the origin 
of ownership thereof. 

"Person" includes individuals, partnerships, corporations, and any 
other business unit, or receiver, trustee, or assignee of such business 
units. 

"Retailer'' means any person selling a commodity at retail. (ld., 
sec. 4.) 
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Sec. 19.325. Severing clause.-lf any provision of this act, or the 
application thereof to any person or circumstances, is held invalid, 
the remainder of the act, and the application of such provision to 
other persons or circumstances, shall not be affected thereby. (Id., 
sec. 5.) 

B. PROHIBITION OF SALES BELOW COST 

Stat. Ann. (Henderson, Supp., 1939) 

Bakery and Petroleum Industries 

Sec. 28.78 (1) Definitions.-The word "person" as used in this act 
shall mean and include the plural as well as the singular, and any 
corporation, partnership, or unincorporated or voluntary association, 
unless the context shall require a different construction. The word 
"commodity" shall mean and include any tangible personal property, 
article, or product of general use or consumption. (L. 1937, Act 
282, sec. 1.) 

See. 28.78 (2). Unfair discrimination; practices prohibited.
Any person, doing business in this state and engaged in the produc
tion, manufacture, distribution, or sale of bakery products or 
petroleum products, who shall, with the intent to injure or destroy 
the business of a competitor in any locality, discriminate between 
different sections, communities, or cities of this State by selling such 
products at a lower price in one section, community, or city than is 
charged for such products by such person in another section, com
munity, or city, after making due allowance for the difference, if 
any, in the grade or quality or quantity of such products and in the 
actual cost of transportation from the place of production, ·or· from 
the place of manufacture, shall be deemed guilty of unfair dis
crimination, which is hereby prohibited and declared unlawful. 
(ld., sec. 2.) 

Sec 28.78 (3). Same; proof, acts deemed prima facie evi
dence.-Proof that any person has been discriminating between dif
ferent sections, communities, and cities of this State by selling bak
ery products or petroleum products at a lower rate in one (1) section, 
conununity, or city, than is charged for said products by said person 
in anotht>r section, community, or city, after making an allowance 
for the difference, if any, in the grade or quality or quantity and in 
the actual cost of the transportation from the place of production, 
or from the place of manufacture, shall be prima facie evidence that 
the party so discriminating is guilty of unfair discrimination. (Id., 
sec. 3.) 
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Sec. 28.78 (4). Unfair methods of competition; sales at less than 
cost prohibited.-Any person doing business in this State and en
gaged in the production, manufacture, distribution, or sale of bakery 
products or petroleum products, who shall sell, offer for sale or 
advertise for sale such products at less than the cost thereof to ~ny 
person, with the intent to injure or destroy the business of a com
petitor, shall be deemed guilty of an unfair method of competition, 
which is hereby prohibited and declared to be unlawful. (I d., sec. 4.) 

Sec. 28.78 (5). Same; "cost"; certain sales exempted.-The term 
"cost" as applied to production or manufacture is hereby defined 
as including the cost of raw materials, labor, and all necessary over
head expense of the producer or manufacturer; and as applied to 
distribution "cost" shall mean the cost of such product to the dis
tributor or vendor, plus the overhead expense of the distributor or 
vendor: Provided, however, This act shall not apply to any sale 
made: (1) In closing out in good faith the owner's stock or any part 
thereof, for the purpose of discontinuing his trade in any such stock 
or commodity, (2) when the goods are damaged or deteriorated in 
quality and notice is given to the public thereof, or (3) by an officer 
acting under the orders of any court, ( 4) sales made in good faith 
for the purpose of· meeting prices of a competitor selling the same 

· article in the same locality or trade area. (I d., 5.) 
See. 28.78 (6). Destructive trade practices; gifts of other com

modities.2-Any person, doing business in this State and engaged in 
the production, manufacture, distribution, or sale of bakery products 
or petroleum products, who shall, with the intent to injure or destroy 
a competitor, give, offer to give, or advertise the intent to give away 
any commodity for the purpose of promoting the sale of any other 
commodity, shall be deemed guilty of a destructive trade practice, 
which is hereby prohibited and declared to be unlawful. (Id., sec. 6.) 

See. 28.78 (7). Special service or privileges.-Any person, doing 
business in this State and engaged in the production, manufacture, 
distribution, or sale of bakery products or petroleum products, who 
shall, with the intent to. injure or destroy the business of a competi
tor, extend to certain purchasers special service or privileges not 
extended to all purchasers of the same class by means of secret pay
ments, rebates, refunds, commissions, or unearned discounts, either 

• Section 6 (sec. 28.78 (6)) of the statute is unconstitutional under article H. 
section 16, of the State constitution as not reasonably related to tbe protection 
of the public welfare and is an invalid exercise ~f the police power ~f t~e State. 
The defendant, a gasoline retailer, gave a premmm of a five-cent drmkmg g\~ss 
with each sale of five gallons of gasoline. The court held that such a practice 
does not injure competition and, regardless of the legislative declaration, the 
issuance of such a premium is not a destructive trade practice. People v. Victor, 
287 Mich. 506, 283 N. W. 666 (1939) ; SpNT'tl cE H11tchinllon Co. v. ProBecuting 
A.tton&e11 of Kent County, 287 Mich. 555, 283 N. W. 686 (1939). 
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in the form of money or otherwise, shall be deemed guilty of unfair 
discrimination. ( Id., sec. 7.) 

Sec. 28.78 (8). Established cost survey, use in evidence.-Where 
a particular trade or industry, in which the person complained 
against is engaged, has an established cost survey for the locality 
and vicinity in which the offense is committed, such cost survey shall 
be deemed competent evidence to be used in proving the cosf to 
such person. (Id., sec. 8.) 

Sec. 28.78 (9). Injunctive relief; damages, amount; information, 
use as evidence in prosecution.-Any person, public corporation, or 
trade association, may maintain an action to enjoin a continuance of 
any act or acts in violation of this act, and if injured thereby, for the 
recovery of damages. If, in such action, the court shall find that the 
defendant is violating or has violated any of the provisions of this act, 
it shall enjoin the defendant from a continuance thereof. It shall not 
be necessary that actual damages to the plaintiff be alleged or proved. 
In addition to such injunctive relief, the plaintiff in said adion shall 
be entitled to recover from the defendant three times the amount of 
the actual damages, if any, sustained. The books and records of any 
such defendant may be brought into court and introduced, by refer
ence, into evidence: Provid.ed, That no information so obtained may 
be used against said defendant as a basis for a prosecution for the 
violation of this act. (I d., sec. 9.) 

Sec. 28.78 (10). Forfeitures; duty of attorney general; viola
tions, injunctions.-It shall be the duty of the attorney general, 
upon the third conviction for violation of any of the provisions of 
this act, by any corporation, to institute a proceeding in the nature of 
s. quo warranto, in the name of the State, for a forfeiture of the articles 
of incorporation, rights, franchises, privileges, and powers exercised 
by Euch corporation and to permanently enjoin it from transacting 
business in this State. If in such proceeding, the court shall find such 
corporation is violating or has violated any of the provisions of this 
act, it shall enjoin such corporation from doing business in this State 
permanently, or for such time as the court shall order, or shall annul 
the charter or revoke the franchise of such corporation. (ld., sec. 10.) 

Sec. 28.78 (11). Persons deemed liable under act.-Any person, 
who, either as director, officer, or agent of any firm or corporation, or 
as agent of any person, violating the provisions of this act, knowingly 
essists or aids, directly or indirectly in such violation, shall be respon
!>ible therefor equally with the person, firm, or corporation for whom 
ht> acts. (I d., sec. 11.) 

Sec. 28.78 (12). Same; penalty.-Any person who shall violate any 
of the provisions of this act, shall be guilty of a misdemeanor, and 
upon ~onriction thereof !ihall Le punished by imprisorm1ent in the 
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county jail for not to exceed one (1) year, or by a fine of not more 
than five thousand (5,000) dollars, or by both such fine and imprison
ment in the discretion of the court. (I d., sec. 12.) 

See. 28.78 (13). Severing elause.-Should any provision, section, 
or portion of a section of this act be held to be invalid for any reason, 
such holding shall not be construed as affecting the validity of any 
remaining portion of such section of this act, it being the legislative 
intent that this act shall stand notwithstanding the invalidity of any 
such provision or section. (I d., sec. 13.) 

See. 28.78 (14). Construction of aet.-Nothing in this act shall be 
construed as repealing any other law or part thereof, but the remedies 
herein provided shall be cumulative to all other remedies provided by 
law. (Id., sec. 14.) 

C. ANTIDISCRIMINATION LEGISLATION 

No provisions. 

1. General Prohibitory Laws 

2. Special Prohibitory Laws 

Stat. Ann. (Henderson, 1938) 

Poultry-Dairy Products 

See. 28.821. Unfair discrimination in the purchase of poultry, 
eggs, milk, cream, and butterfat.-Any person engaged in the 
business of buying poultry, eggs, milk, cream, or butterfat for the 
purpose of manufacture, who shall with the intention of creating 
a monopoly or destroying the business of a competitor, discriminate 
between different sections, localities, communities, or cities of this 
State by purchasing such commodity at a higher price or rate in one 
locality than is paid for the same commodity by said person in any 
other locality, after making due allowance for the difference, if any, 
in the actual cost of transportation from the locality of purchase to 
the locality of manufacture, shall be guilty of a misdemeanor, punish
able by imprisonment in the county jail not more than one (1) year 
or by a fine of not more than five hundred (500) dollars. (Pub. 
Acts 1913, No. 103, eff. Aug. 14, C. L. '15, sec. 15040, C. L. '29, 
sec. 16681.) 

Potatoes 

Sec. 28.822. Unfair discrimination in the purchase of potatoes, 
grain, or beans.-Any person engaged in the business of buying 
potatoes, grain, or ·beans, for the purpose of resale, who shall 
with the intention of creating a monopoly or destroying the busi-
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ness of a competitor, discriminate between different sections, locali
ties, communities, or cities of this State, by purchasing such potatoes, 
wain, or beans at a higher rate or 1?rice in one locality than is paid 
for potatoes, grain, or beans of like grade and quality by said person 
in any other locality, after making due allowance for the difference, 
if any, in the actual cost of transportation, shall be guilty of a mis
demeanor, punishable by imprisonment in the county jail not more 
than one (1) year or by a fine of not more than five hundred (500) 
dollars. (Pub. Acts 1923, No. 208, eft'. Aug. 30, C. L. '29, sec. 16682.) 

Petroleum Products 

Sec. 28.823. Unfair discrimination in sale of petroleum prod
ucts.-Any person doing business in the St nte, and engaged in the 
production, manufacture, or distribution of any petroleum prod
ucts, who shall intentionally, for the purpose of destroying the 
business of a competitor in any locality, discriminate between differ
£>nt sections, communities, or cities of this State, by selling such 
commodity at a lower rate in one section, community, or city, than 
is charged for said commodity by said party in another section, 
community, or city, after making due allowance for the difference, 
if any, in the grade or quality and in the actual cost of transportation 
from the point of production, if a raw product, or from the point 
of manufacture, if a manufactured product, shall be guilty of a 
misdemeanor, punishable by imprisonment in the county jail not more 
than one ( 1) year or by a fine of not more than five hundred ( 500) 
dollars. (Pub. Acts 1913, No. 135, eff. Aug. 14, C. L. '15, sec. 15042, 
C. L. '29, sec. 16684.) 

Sec. 28.71. Unfair discrimination; acts deemed, unlawfulness.
Any person, firm, company, association, or corporation, foreign or 
dom{'stic, doing business in the State, and engaged in the production, 
manufacture, or distribution of any petroleum products, that shall 
intentionally, for the purpose of destroying the business of a com
petitor in any locality, discriminate between different sections, com
munities, or cities of this State, by selling such commodity at a lower 
rate in one (1) section, community, or city, than is charged for said 
commodity by said party in another section, community, or city, 
after making due allowance for the difference, if any, in the grade 
or quality and in the actual cost of transportation from the point 
of production, if a raw product, or from the point of manufacture, 
if a manufactur~>d product, shall be deemed guilty of unfair dis
crimination, which is hereby prohibited and declared unlawful. (C. 
L. '.29, sec. 16683; C. L. '15, sec. 15041.) 

(A second section of the same act was repealed by Pub . .Acts 1931, 
Xo. 328.) 
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Sec. 28.72. Contracts in violation of act;· invalidity.-All con
tracts or agreements made in violation of any of the provisions of 
the two (2) preceding sections shall be void. (C. L. '29, sec. 16685; 
C. L: '15, sec .. 15043.) 

Sec. 28.73. Enforcement; duty of prosecutors and attorney gen. 
eral.-It shall be the duty of the county prosecuting attorneys in 
their.counties, and the attorney general of the State, to enforce the 
provisions of the preceding sections of this act by appropriate actions 
in courts of competent jurisdiction. (C. L. '29, sec. 16686; C. L. '15, 
sec. 15044.) 

Sec. 28.74. Violation of act by corporation; duty of secretary of 
state and attorney general.-lf complaint shall be made to the sec
retary of state that any corporation authorized to do business in this 
State is guilty of unfair discrimination within the terms of this act, . 
it shall be the duty of the secretary of state to refer the matter to 
the attorney general, who shall, if the facts justify it in his judgment, 
institute proceedings in the courts against such corporation. (C. L. 
'29, see. 16687; C. L. '15, sec. 15045.) 

Sec. 28.75. Same; revocati?n of permit to do business.-If any 
corporation, foreign or domestic, authorized to do business in this 
State, is found guilty of unfair discrimination within the terms of 
this act, it shall be the duty of the secretary of state to immediately 
revoke the permit of such corporation to do business in this State. 
(C. L. '29, sec. 16688; C. L. '15, sec. 15046.) 

Sec. 28.76. Same; ouster from business.-lf after revocation of 
its permit such corporation, or any other corporation not having a 
permit and found guilty of having violated any of the provisions 
of this act, shall continue or attempt to do business in this State, 
it shall be the duty of the attorney general, by a proper suit in the 
name of the State, to oust such corporation from all business of 
every kind and character in said State. (C. L. '29, sec. 16689; C. L. 
'15, sec. 15047.) 

Sec. 28.77. Construction of act.-Nothing in this act shall be con
strued as Tepealing any other act, or part of act, but the remedies 
herein provided shall be cumulative to all other remedies provided 
by law. (C. L. '29, sec. 16690; C. L. '15, sec. 15048.) 

See also Prohibitiun of Sales Below Oost, supra. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Stat. (Mason, Supp., 1940) 

See. 3976-51. Definitions.-The following terms, as used in this 
act, are hereby defined as follows : 

(A) "Commodity" means any subject of commerce. 
(B) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(C) "Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
(D) "Retailer" means any person selling a commodity to con· 

sumers for use. 
(E) "Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a business trust or any unin
corporated organization. (Mar. 30, 1937, c. 117, sec. 1.) 

Sec. 3976-52. Certain contracts not to be in violation of law.
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of Minnesota by reason of any 
of the following provisions which may be contained in such contract: 

(A) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

(B) That the buyer will require of any dealer to whom he may 
resell such cou1modity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

(C) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
149 
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not to resell the same except to consumers for use and at not less than 
the stipulated minimum price, and such wholesaler will likewise agree 
not to resell the same to any other wholesaler unless such other whole
saler will make the same agreement with any wholesaler or retailer 
to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. (Mar. 30, 1937, c. 117, sec. 2.) 

See. 3976-53. What are violations.-For the purpose of preventing 
evasion of the resale price restrictions imposed in respect of any com
modity by any contract entered into pursuant to the provisions of 
this act (except to the extent authorized by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in con
nection with any such sale; or 

(c) The sale or offering for sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such resale 
price restriction, for which the remedies prescribed by section 6 of 
this act shall be available. (Mar. 30, 1937, c. 117, sec. 3.) 

See. 3976-54. Who may fix minimum prices.-No minimum resale 
price shall be established for any commodity, under any contract 
entered into pursuant to the provisions of this Act, by any person 
other than the owner of the trade-mark, brand, or name used in 
connection with such commodity or a distributol' specifically author
ized to establish said price by the owner of such trade-mark, brand 
or name. (Mar. 30, 1937, c. 117, sec. 4.) 

Sec. 3976-55. Application of act.-No contract containing any of 
the provisions enumerated in section 2 of this act shall be deemed 
to preclude the resale of any commodity covered thereby without 
reference to such contract in the following cases: 

(A) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public; provided the owner of such stock 
shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out said 
stock, and an opportunity to purchase such stock at the original 
invoice price; 

(B) When the goods are altered, second-hand, damaged, defaced, 
or deteriorated and plain notice of the fact is given to the public in 
the advertisement and sale thereof, such notice to be conspicuously 
displayed in all advertisements and to be affixed to the commodity; 
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(C) By any officer acting under an order of court. (Mar. 30, 1937, 
c. 117, sec. 5.) 

Sec. 3976-56. Unfair competition.-Wilfully and knowingly ad
vertising, offering for sale, or selling any commodity at less than 
the price stipulated in any contract entered into pursuant to the 
provisions of tills act, whether the person so advettising, offer!ng 
for sale, or selling is or is not a party to such contract, is unfair com· 
petition and is actionable at the suit of any person damaged thereby. 
(Mar. 30, 1937, c. 117, sec. 6.) 

Sec. 3976-57. Application of ad.-This act shall not apply to any 
contract or agreement between or among producers or distributors 
or, except as provided in section 2, subdivision (C) of this act 
between or among wholesalers or between or among :r;.etailers as to 
sale or resale prices. (Mar. 30, 1937, c. 116, sec. 7.) 

Sec. 3976-58. Provisions severable.-lf any provision of this act, 
or the application thereof to any person or circumstance is held 
invalid, the remainder of the act, and the application of such pro
visions to other persons or circumstances, shall not be affected. 
(Mar. 30, 1937, c. 117, sec. 8.) 

Sec. 3976-59. Inconsistent acts repealed.-All acts or parts of acts 
inconsistent herewith are hereby repealed to the extent of such incon
sistency. (Mar. 30, 1937, c. 117, sec. 9.) 

Sec. 3976-60. To be known as "Fair Trade Act."-This act may 
be known and cited as the "Fair Trade Act". (Mar. 30, 1937, c. 117, 
sec. 10.) 

Section 11 of Act March 30, 1937, cited, provides that the act shall 
take effect from its passage. 

B. PROHIBITION OF SALES BELOW COST 

Stat. (Mason, Supp., 1940) 

Unfair Practices Act • 

Sec. 3976-41. Not to sell below cost.-A.ny retailer or wholesaler, 
ent,"llged in business within this State, which sells, offers for sale, or 
advertises for sale, any commodity, article, goods, wares, or merchan
dise, at less than the cost thereof to such vendor, or gives, offers to 
give, or advertises the intent to give away any commodity, article, 
goods, wares, or merchandise, for the purpose or with the effect of 
injuring competitors and destroying competition, shall be guilty of 

'Various (II'O'fisions of the t:nfair Practi~ Act prior to its amendment were 
d('('larf'd nnron~titutional in Great Atlanti(' cf Pa<'i(ic Tt>a Co. v. Ervirt, 23 Fed. 
8upp. 70 (1938) upon the ground that thf'y were ngue, arbitrarr, or discrimina
tory: (1) The prol"ision of paragraph 2 of section 3976-41. prohibiting locality 
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unfair discrimination, and upon conviction shall be subject to the 
penalty therefor provided herein. 

Any retailer or wholesaler who sells goods in any part of the State 
of Minnesota at prices lower than those exacted by said person else· 
where in the State of Minnesota for like quantities and grades and 
where the effect of such lower prices may be substantially to lessen 
competition or tend to create a monopoly in any line of business, 
or to injure, destroy, or prevent competition with the person selling 
at such lower prices, shall be guilty of unfair competition and subject 
to the penalties of this act: Provided, That nothing shall prevent dif· 
ferentials in prices in different localities which make only due allow
ances for differences. in "cost of doing business" or "overhead ex
pense" and in. costs of delivery for such goods to different localities; 
nor differences in price made in good faith to meet local competition 
of any other person in such locahty. 

discrimination in price, which does not require the intent but only the effect of 
lessening competition, fails to allow for differences in selling costs which would 
justify differences in price. Bence this provision was hQJd arbitrary and dis
criminatory as applied to merchants owning more than one store in more than 
one locality. (Cf. Antidiscrimination Legislation, GeneraZ Prohibitory Laws, 
infra.) 

(2) The definition of cost as "manufacturer's list price • • *" was held 
arbitrary. "List price" may not be the actual cost to the person buying the 
article. A provision that list price shall be prima facie evidence of actual cost 
would not be unreasonable. (See. sec. 3976-42 as amended;) 

(3) Thf' definition of "'cost of doing business' or 'overhead expense'" In 
section 3976-42 was held arbitrary and unreasonable. The "average of all costs 
of doing business during the immediately preceding calendar year • * *" 
failed to take account of many circumstances which might lower current selling 
rosts. Bad the statute specified only prima facie evidence of current costs it 
probably would not have been unreasonable. (Cf. section 3976-42 (2) as 
amended.) 

( 4) The provision in section 3976-42 that any sale at less than 10 percent 
above the published list price or, in the absence of a Jist price, at less than 10 
percent above current delivered invoice or replacement eost should be prima 
facie violation of the act, was held unconstitutional. A violation inehtdP!! (1) 
a sale below cost and (2) intent to injure competition and destroy competition. 
There is a reasonable relation between sales below cost and sales at less than 10 
percent above actual cost and a fair inference as to the fonner arises from the 
latter. However, there is no similar relation between a sale at less than 10 
percent above actual cost and injurious intent. There are many purposes for 
whieh a merchant might make a profitless sale. Moreover, the disadvantage to 
the merchant of the presumption of guilt outweighs its advantage to the State 
and it was held unreasonable upon that ground. (Cf. sec. 3976-42 as amended.) 

(5) The paragraphs charging with guilt any person who as agent aids in a 
violation and presuming his guilty intent from the guilty intent of his prineipal
were held clearly violative of the due process and equal protection clauses. It 
Is not within the province of a legislature to declare an individual guilty or 
presumptively guilty of a crime. Without the presumption clause, the aiding 
and abetting provision would be unobjectionable. (ct. sec. 3976-46 as amended.) 

(6) The section providing for the admission of cost surveys as presumptive 
evidence of cost (sec. 3976-44, repealed, Laws 1939, c. 403) was held to be too 
indefinite and vague to stand. The court propounded the following questions: 
''What is a cost survey? By whom made? Who is to say whether or not it is 
fair?'' and stated that there might easily be an inconsistency between "cost" 
as derived from a cost survey and "cost" based on the manufacturer's list price. 
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The inhibition against sales below cost or locality discrimination 
shall embrace any scheme of special rebates, collateral contracts, or 
any device of any nature whereby such discrimination is, in substance 
or fact, effected in violation of the spirit and intent of this act, to· 
gether with all amendments thereto. (L. 1937, amended L. 1Q39.) 

Sec. 3976-42. Definitions.-The term "retailer" a used herein shall 
mean any person, partnership, firm, corporation, or association, for
eign or domestic, selling any commodity, article, goods, wares, or 
merchandise to the consumer and not for the purpose of resale in any 
form. 

The term "wholesaler" as used herein shall mean any person, firm 
or corporation, partnership, association, business trust, or any un
incorporated organization, selling or supplying any commodity, 
ar-ticle, goods, wares, or merchandise to retailers, industrial buyers, 
restaurants, institutions, or the selling on the part of one wholesaler 
to another wholesaler; creameries, canneries, and other processors of 
agricultural products are defined to be manufacturers or producers 
and not included within the meaning of the term "wholesaler" as de
fined in this act. 

The term "cost" as applied to the wholesaler or retail vendor shall 
mean: 

1. The actual current delivered invoice or replacement cost which
ever is lower plus the cost of doing business at said location by said 
vendor; 

2. Where a manufacturer publishes a list price and discounts, in 
determining such "cost" said manufacturer's published list price and 
discounts then currently in effect plus the cost of doing business by 
said V(>ndor shall be prima facie evidence of "cost." 

The "cost of doing business" or "overhead expense" is defined as 
all current costs of doing business incurred in the conduct of such 
business, and must include without limitation the following items of 
expense: 

Labor (including salaries and bonuses of executives and officers), 
rent, depreciation, selling costs, maintenance of equipment, delivery 
costs, all types of licenses, taxes, insurance and advertising, and other 
fixed and incidental expenses. 

The "cost of doing business," including without limitation the 
aforesaid items of expense, incurred in the conduct of such business 
during the calendar year or the 12 months immediately preceding 
any alleged 'fiolation of this act, or in the event that any retailer or 
wholesaler shall have been engaged in business within the State for 
a shorte.r period of time, then such cost for such period of time im
mediately pr('(.'eding any alleged violation of this act shall be prima 
facie evidence of "cost" as herein defined. 
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Any sale made by the retail vendor at less than 10 percent above 
the manufacturer's published list price, less his published discounts, 
where the manufacturer publishes a list price, or in the absence of 
such a list price, at less than 10 percent above the actual current 
delivered invoice or replacement cost, for the purpose or with the 
effect of injuring competitors or destroying competition, shall be 
prima facie evidence of the violation of this act: Provided, Jwwever. 
That no prosecution shall be had or any action at law for damages 
or injunctive relief shall lie where the vendor sells at a price not less 
than 15 percent above the manufacturer's published list price, less 
his published discounts, where the manufacturer publishes a list price, 
or in the absence of such a list price, at not less than 15 percent above 
the current delivered invoice or replacement cost. 

Any sale made by a wholesale vendor at less than 2 percent above 
the manufadurer's published list price, less his published discounts, 
where the manufacturer publishes a list price, or in the absence of 
such a list price, at less than 2 percent above the actual current deliv· 
ered invoice or replacement cost, for the purpose or with the effect 
of injuring competitors or destroying competition, shall be prima 
facie evidence of the violation of this act. (Ibid.) 

Sec. 3976-43. Bankrupt sales.-In establishing the cost of a given 
article, goods, wares, or merchandise to the vendor, the invoice cost 
of said article, goods, wares, or merchandise purchased at a forced, 
bankrupt, close-out sale, or other sale outside of the ordinary chan
nels of trade may not be used as a basis for justifying a price lower 
than one based upon the replacement cost as of date of said sale of 
said article, goods, wares, or merchandise replaced through the ordi
nary channels of trade, unless said article, goods, wares, or merchan
dise is kept separate from goods purchased in the ordinary channels 
of trade and unless said article, goods, wares, or merchandise is adver· 
tised and sold as merchandise purchased at a forced, bankrupt, close
out sale, or by means other than through the ordinary channels of 
trade, and said advertising shall state the conditions under which 
said good~ were so purchased, and the quantity of such merchandise 
to be sold or offered for sale. (L. 1937.) 

Sec. 3976-44.2 

Sec. 3976-45. Exceptions.-The provisions of sections 3976-41, 
3976-42, and 3976-43 of the 1938 Supplement to Mason's Minnesota 
Statutes of 1927, of this act shall not apply to any sale made: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any such stock 
or commodity, and in case of the sale of seasonal goods or merchan-

' Rept'ftled, L 1939, e. 403, see. 7. 
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dise where style is the paramount feature or to the bona. fide sale of 
perishable goods to prevent loss to the vendor by spoilage or deprecia
tion, provided notice is given to the public thereof-

(b) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof-

( c) By an officer acting under the orders of any court; 
(d) In an endeavor made in good faith to meet the local price.~;; 

of a competitor as herein defined selling the same commodity, articles, 
goods, wares, or merchandise in the same locality or trade area. 
(L. 1937, amended L. 1939.) 

Sec. 3976-46. Penalties.-Any person, firm, or corporation, 
whether as principal, agent, officer, or director for himself, or itself, 
or for another person, firm, or corporation, wilfully violating the pro
visions of sections 3976--41, 3976-42, or 3976--43 of the 1938 Supple
ment to Mason's Minnesota Statutes of 1927, shall, upon conviction 
thereof, be fined not less than $200, nor more than $1,000, for each 
offense; or, in default of the payment of such fine, by imprisonment 
in the county jail for not less than three months nor more than one 
year. 

Any person who either as director, officer, or agent of any firm 
or corporation or as agent of any person viola.ting the provisions 
of sections 3976-41, 3976-42, and 3976--43 of the 1938 Supplement to 
Mason's Minnesota Statutes of 1927 knowingly assists or aids, directly 
or indirectly, in such violation shall be responsible therefor equally 
with the person, firm, or corporation for whom or which he acts. (L. 
1937, amended L. 1939.) 

Sec. 3976-47. Who may maintain action.-( a) In addition to the 
penalties provided in this act, the courts of this State are hereby 
vested with jurisdiction to prevent and restrain violations of this 
act. Any person, partnership, corporation, or association damaged 
or who is threatened with loss or injury by reason of a violation 
of this act shall be entitled to sue for and have injunctive relief in 
any court of competent jurisdiction against any damage or threatened 
loss or injury by reason of a violation of this act and for the amount 
of the actual damage to him if any. In order to obtain such injunc
tive relief it shall not be necessary to allege or prove that an adequate 
remedy at law does not exist. 

(b) A party to the record of any civil action or proceeding, insti
tuted or brought in pursuance of the provisions of this act, may be 
1-equired to testify under the provisions of Mason's Minnesota Stat
utes of 1927, section 9816: Pro-vided, however, That no information 
so obtained may be u~d against the party as the basis for a criminal 
prose-cution undt>r the provisions of this act or any other criminal 
statute. (L. 1937, amended L. 1939.) 

21023.:1'---to-voL 2-U 
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Sec. 3976-48. Remedies cumulative.-Nothing in this.act shall be 
construed as repealing any act other than Laws 1921, chapter 413, and 
such parts of Laws 1937, chapter 116, as amended by Laws 1937 
chapter 456, as are inconsistent herewith, but the remedies herei~ 
provided shall be cumulative to all other remedies provided by law. 
(L. 1937, amended L. 1939.) 

Sec. 3976-49. Severability.-The provisions of this act are hereby 
declared to be severable. If one provision hereof shall be found by 
the decision of a court of competent jurisdiction to be invalid such 
decision shall not affect the validity of the other provisions of this act, 
(L. 1937.) ' 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Stat. (Mason., Supp .. 1940) 

Sec. 3976-87. Application of act.-The following sections of this 
act, constituting part 1 thereof shall apply only to the manufacture, 
production, or distribution of any commodity, article, goods, wares, 
or merchandise in general use or consumption. ·(Mar. 30, 1937, c. 
116, pt. 1, sec. 1.) 

Sec. 3976-88. Discrimination unlawful.3-Any person, partner
ship, firm, or corporation, foreign or domestic, doing business in the 
State of Minnesota, and engaged in the production, manufacture, dis
tribution of any printed or mimeographed matter, commodity, article, 
goods, wares, or merchandise in general use or consumption, that 
intentionally, for the purpose of destroying the competition of any 
regular established dealer in such commodity, article, goods, wares, 
or merchandise, or to prevent the competition of any person, firm, 
or corporation who or which, in good faith, intends and attempts 
to become such dealer, shall discriminate between different sections, 
communities, or cities of this State by· selling or furnishing such 
commodity ,....article, goods, wares, or merchandise at a lower price or 
rate in one section, community, or city, or any portion thereof, than 
such person, firm, or corporation, foreign or domestic, charges for 
such commodity, article, goods, wares, or merchandise in another 
section, community, or city, or any portion thereof, after making 
allowance for difference, if any, in the grade, quality, or quantity, 
after equalizing the distance from the point of production, manu-

• Section 3976-38 is constitutionaL Since the statute requires the intent to 
destroy competition as an element of violation, it is reasonably designed to 
effectuate the purpose of the legislature to prevent monopolies. Great Atlantic 
cf PIU:i(ic Tea Co. v. Jilrmn, ZJ Fed. Supp. 70 (1008). 



MINNESOTA 157 

facture, or distribution and freight rates therefrom, shall be guilty 
of unfair discrimination: Provided, That this act shall not prevent 
any person, finn, or corporation from, in good faith, meeting local 
competition within any one section, community, village, or city. 
The inhibition hereof against locality discrimination shall embrace 
any scheme of s~ial rebates, collateral contracts, or any device of 
any nature whereby such discrimination is, in substance or fact, 
effected in violation of the spirit and intent of this act, together 
with all amendments thereof. (Mar. 30, 1937, c. 116, pt. 1, sec. 2.) 4 

See. 3976-39. Law repealed.-Chapter 413 of the Laws of 1921. be
ing sections 10464-7, inclusive, of :Mason's Minnesota Statutes, 1927, 
are hereby repealed (Mar. 30, 1937, c. 116, pt. 1, sec. 3). 

2. Special Prohibitory Laws 

Stat. (Mason, 1927) 
Petroleum 

See.10474. Petroleum-Discrimination between different locali
ties prohibited.•-Any person, firm, company, association, or corpo
ration, foreign or domestic, doing business in the State of Minnesota. 
and engaged in the production, manufacture, or distribution of pe· 
troleum or any of its products that shall intentionally, or otherwise, 
for the purpose of destroying the business of a competitor or creating 
a monopoly in any locality, discriminate between different sections, 
communities or cities of this State, by selling such commodity at a 
lower rate in one section, community, or city than is charged for 
such commodity by said party in another section, community, or 
city after making due allowance for the difference, if any, in the 
test or quality and in the actual cost of transportation from the 
point of production, if a raw product, or from the point of manu
facture, if a manufactured product, shall be deemed guilty of unfair 
discrimination, which is hereby prohibited and declared to be un
lawful. ('07, c. 269, sec. 1.) [8980.] 

See. 10475. Penalty.-.A.ny person, finn, company, association, or 
corporation, violating any of the provisions of the preceding sec· 
tion, and any officer, agent, or receiver of any firm, company, asso
ciation, or corporation, or any member of the same, or any indi-

• For pl'OCE'dural and penalty proviSions, see Prollibitwu of Bale& Below Coat, 
lt1fnl· 

:se<-tlon 10474 Is ronstltutional as a reasonable regulation of rompetitive prae. 
ti<'f's. The rourt. after ronsidering the peculiar ronditions surrounding the dis
trilmtion of J'IE'trolt>um, bt>ld that th4" !'El('('tion of petroll'\lm products for ~
latlon t"Stahli!~hPS a reasonable classi.tieation. Btal6 "· EhJIWlMI/l Oil Co., 111 
Miun 85, 1:!6 N. W. 521 (1910), 
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vidual found guilty of violation thereof, shall be guilty of a gross 
misdemeanor and shall be fined not niore than five thousand dollars, 
or be imprisoned in the county jail not to exceed one year, or both. 
('07, c. 269, sec. 2.) [8981.] 

Sec. 10476. Contracts void-Recovery.-All contracts or agree
ments made in violation of any provisions of the two preceding 
sections shall be void and any money or property paid or trans
ferred for any such commodity under any such agreement shall be 
paid back within ten days after demand therefor, and on failure to 
so repay, then the purchasers may recover back in a civil action any 
such money or property, together with reasonable attorneys' fees not 
less than twenty-five dollars. ('07, c. 269, sec. 3.) [8982.] 

Sec. 10477. Duty of county attorney.-It shall be the duty of the 
county attorneys in their counties and the attorney general, to enforce 
the provisions of the preceding sections of this act by appropriate 
actions in courts of competent jurisdictions. (L., 1907, ch. 269, sec. 4.) 
(8983) 

Sec. 10478. Duty of secretary of state.-If complaint shall be 
made to the secretary of state that any corporation authorized to do 
business in this State is guilty of unfair discrimination, within the 
terms of this act, it shall be the duty of the secretary of state to refer 
the matter to the attorney general, who may, if the facts justify it in 
his judgment, institute proceedings in the courts against such cor
poration. (L. 1907, ch. 269, sec 5.) (8984.) 

Sec. 10479. Revocation of permit.-If any corporation, foreign or 
domestic, authorized to do business in this State, is found guilty of 
unfair discrimination, within the terms of this act, it shall be the 
duty of the secretary of state to immediately revoke the permit of 
such corporation to do business in this state. ('07 c. 269, sec. 6.) 
l8985.] 

Sec. 10480. Continuance in business-Ouster.-If after the revo
cation of its permit, such corporation or any other corporation (not 
having a permit and found guilty of having violated any of the pro
visions of .this act), shall continue or attempt to do business in this 
State, it shall be the duty of the attorney general, by a proper suit in 
the name of the State of Minnesota, to oust such corporation from aiJ 
business of every kind and character in said State of Minnesota. ('07 
c. 269, sec. 7.) [8986.] · 

Procedure for revocation of license not exclusive (111-85, 126+ 527). 
Sec. 10481. Remedies cumulative.-Nothing in this act shall be 

construed as repealing any other act, or part of an act, but the 
remedies herein provided shaH be cumulative to all other remedies by 
law. (L.1907, ch. 269, sec. 8.) [8987.] 
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Sec. 5096. Unlawful discrimination in sale, or purchase of grain 
prohibited.-Any person, firm, copartnership, or corporation engaged 
in the business of buying grain, either for himself or others, who shall 
with the intention of creating a monopoly or destroying the business 
of a competitor, discriminate between different sections, localities, 
communities, or cities of this State, by purchasing such grain at a 
higher price or rate in one locality than is paid for grain of same 
grade and condition by said purchaser in another locality after mak
ing due allowance for the difference, if any, in actual cost of trans· 
portation from the locality of purchase, to the locality of manufacture, 
use, or distribution, shall be deemed guilty of unfair discrimination 
nnd upon conviction thereof shall be punished by a fine not exceeding 
$500.00, or by imprisonment in the county jail not to exceed six 
months. ('17 c. 377, sec.l.) 

See. 5097. Railroad and warehouse commission to enforce pro· 
visions of act.-The State railroad and warehouse commission shal1 
enforce the provisions of this act, and in so doing shall have and 
exercise all the powers heretofore conferred upon them by law. ('17 
c. 377, sec. 2.) 

Stat. (Mason. 1927) as amended by Stat. (Mason, 1940) 
Farm Products 

See. 6248-1. Terms and phrases.-The following words, terms, 
and phrases shall, for the purpose of this act, be given the meanings 
hereinafter subjoined to them. ('27, c. 252, sec. 1.) 

See. 624S-2. Definitions.-( a) The term "person" means an in
dividual, firm, copartnership, corporation, or association. 

(b) The term "farm products" as used in this act shall mean and 
include butter, milk, cream, butterfat, cheese. and other dairy prod
ucts, honey, eggs, poultry, and all livestock and products of livestock 
such as wool, mohair, hides, and meats. 

(c) The term "bona fide competitor" means a duly licensed dealer 
in farm products maintaining a place of business in the same trade 
territory. (As amended Apr. 24, 1937, c. 420, sec. 1.) 

Sec. 6248-3. Discrimination prohibited.-Any person engaged in 
the business of buying any such farm products for manufacture or 
sale thereof, who shall discriminate between different sections, locali
ties, communities, cities, or villages, or between persons in the same 
c~mmunit!, of this S~ate, by pu~hasing any such farm products at a 
h1gher pnce or rate m one locality or from one person than is paid 
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for such farm products of the same kind, quality and grade by such 
person in another section, locality, community, city or village, or than 
is paid to another person of the 8ame community, after making due 
allowance for the difference, if any, in the actual cost of transporta
tion from the locality of purchase to the locality of manufacture or 
sale, or who shall. fail to deduct full transportation costs from the 
purchase price paid; or who shall fail to deduct the actual costs of 
hauling when such products are gathered by wagon or truck; or who 
shall pay or offer to pay in trade or in exchange for goods, wares, or 
merchandise a higher price for such farm products than the cash price 
paid or offered to be paid for such farm products, shall be deemed 
guilty of unfair discrimination, which is hereby prohibited and de
clared to be unlawful: Provided, however, That wherever the trans
portation costs actually charged for hauling cream shall be two cents 
or more per pound for butterfat therein contained, and 15 cents per 
100 pounds for transportation of whole milk, such charge shall be 
deemed a compliance with the terms of this act. It shall not be unfair 
discrimination for any person to pay, in any section, locality, com
munity, city, or village, a price equal to that actually paid on the 
same day by any bona fide competitor in such place for farm products 
of the same kind and grade, provided such price is paid in good faith 
effort to meet such competition, and the burden of proving such facts 
shall be upon the defendant.8 (As amended Apr. 24, 1937, c. 420, 
sec. 2.) 

Sec. 6248-4. Prima facie evidence of discrimination.-Proof that 
any person has paid a higher price for any such farm products in 
one section, locality, community, village, or city than in another, 
after due allowance for the cost of transportation has been made, 
shall be upon the defendant.• (As amended Apr. 24, 1937, c. 420, 
sec. 4.) 

Sec. 6248-5. Enforcement of law by commissioner, etc.-The 
commissioner of agriculture, his deputy, assistants, inspectors, agents, 
and employees shall enforce the provisions of this act and in so doing 
shall have -au the powers conferred upon them and each of them 
by the provisions of chapter 21A, General Statutes, 1923, and all 
other laws heretofore enacted. ('27, c. 252, sec. 5.) 

Sec. 6248-6. Complaints-Investigations- Prosecutions- For
feiture of corporate charters-lnjunctions.-If complaint shall be 

• The requirement in sec.>. 6248-3 that the "actuai cost of hauling • • • by 
wagon or truck" be deducted from the purchase price of farm products is vague 
and uncertain and therefore violates due process of law. Actual cost has no 
common-law significance and the statute, without specification of the Items such 
as repairs.. depreciation, and wages of drivers. which are to be computed in 
determining cost, is too indefinite to be enforced. State v. North.we&t Poultry 
If Egg Co., 200 Minn. 438, 281 N. W. 753 (Minn. 1938). 
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made to the commissioner of agriculture that any person is guilty 
of unfair discrimination defined by this act, he shall investigate 
such complaint and the commissioner of agriculture may also upon 
his own initiative investigate whether or not this statute has been 
violated, and in either event for that purpose he may subpoena wit
nesses, administer oaths, take testimony, and if in his opinion S_!lffi
cient ground ~xists therefor he may prosecute an action in the name 
of the State, in the proper court, to annul the act of incorporation 
or the existence of a corporation engaged in such business practice. 
If any corporation is adjudged by any court guilty· of unfair dis
crimination as defined by this act such court may vacate the charter 
or revoke the authority of such corporation to do business in this 
State and may permanently enjoin it from transacting business in 
this State. ('27, c. 252, sec. 6.) 

Sec. 6248-7. Violations of law-Penalty.-Any person violating 
the provisions of section 3 of this act shal~ upon conviction thereof, 
be fined not less than $50 for each offense, or, in default of the pay
ment of such fine, by imprisonment in the county jail for not less 
than three months nor more than one year. ('27, c. 252, sec. 7.) 

Sec. 6248-8. Prosecutions instituted by persons other than com· 
missioner.-The authority hereby extended to the commissioner of 
agriculture shall be considered as duties only and shall not be con
strued to preclude any prose<.,J.ting officer or any party interested 
from instituting proceedings, civil or criminal, for the enforcement 
of any of the provisions of this act. ('27, c. 252, sec. 8.) 

Sec. 6248-9. Construction of act.-Nothing in this act shall be con
strued as repealing any other act or part of any other act, unless 
inconsistent herewith, but the remedies herein provided . shall be 
cumulative to all other remedies provided by law. If any section, 
subdivision, sentence, or clause in this act shall, for any reason, be 
held to be unconstitutional or void, such judgment shall not affect 
the validity of any other portion of this act. (As amended Apr. 24, 
1937, c. 420, sec. 3.) 

Stal (Mason, 1927) 

Milk, Cheese, Butter 

Sec. 3907. Discrimination.'-Any person, firm, copartnership, or 
corporation engaged in the business of buying milk, cream, or butter
fat for manufacture or for sale of such milk, cream, or butterfat, who 

'8Eo<otion 8001 is unronstltutionat. Faimwnt Crea.mery Co . .,, State of Min
NI'Wta, 274 U. S. 1. 47 Snp. Ct. 006, 71 L. Ed. goo (1927) l'('V'g. 168 Jdinn 378. 
210 N. W. 163 (19'261, 162 Minn. 146, ~l2 N. W. 714 (1925). Tbe court. held 
that 1100! the prohibition of the statute applies irrespective of results or intent, it 
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shall discriminate between different sections, localities, communities, 
or cities of this State, by purchasing such commodity at a higher 
price or rate in one locality than is paid for the same commodity by 
said person, firm, copartnership or corporation in another locality, 
after making due allowance for the difference, if any, in the actual 
cost of transportation from the locality of purchase to the locality 
of manufacture or locality of sale of such milk, cream, .or butterfat, 
shall be deemed guilty of unfair discrimination, and, upon convic
tion thereof, shall be punished by a fine not exceeding one hundred 
dollars, or by imprisonment in the county jail for not exceeding 90 
days. ( '21, c. 305, sec. 1, amended '23, c. 120, sec. 1.) 8 

Sec. 3908. Higher price.-Proof that any person, firm, copartner
ship, or corporation has paid a higher price for milk or cream in one 
locality than in another, after due allowance for the cost of trans
portation has been made, shall be prima facie evidence of the vio
lation of this act. ('21, c. 305, sec. 2) .8 

Sec. 3909. Dairy commissioner to enforce provisions.-The state 
dairy and food commissioner, his assistant, inspectors, agents and 
employees shall enforce the p~ovisions of this act, and in so doing 
shall have all the powers conferred upon them, and each of them, 
by the provisions of chapter 21, Revised Laws of 1905. ('21, c. 305, 
sec. 3.) 8 

EXPLANATORY NOTE: Ch. 21, R. L. 1905, mentioned above, is set forth in this' 
chapter in its amended form. 

Sec. 3910. Repeai.-The following laws are hereby expressly re-
pealed, to wit: 

Chapter 468 of the General Laws of 1909. 
Chapter 230 of the General Laws of 1913. 
Chapter 337 of the General Laws of 1917. 

Pr6vided, however, That the express or implied repeal by the pro
visions of this act of any law not in force shall not affect any action 
or proceeding now pending in any court ('21, c. 305, sec. 4.) 

impairs normal freedom of contract and has no relation to the prevention of 
monopoly or of restraints upon competition. 

Section 3907 prior to the am"'ndment of 19:!3 required an intent to suppress 
comp£>tition as an element of violation and in that form was held constitutional. 
The court stated that circumstances in the dairy industry might reasonably 
be tak£>n to justify singling it out for regulation. State v. Bridgeman & Russell 
Co., 117 Minn. 186, 134 N. W. 496 (1912). 

Since section 3907 forbids discrimination by buying at a higher rate, an indict· 
ment properly lies in the county where the higher price was paid. State v. 
Fairmont Creamery Co., 162 1\Iinn. 146,202 N. W. 714 (1925). 

8 S('('s. 3907, 3908. and 3909, declared unconstitutional, are identical with sees. 
10482,10483, and 10484. See Fairmr;nt Creamery Co. v. State ot MinneJtOta, supra. 
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Sec. 5453. Must not discriminate.-Manufacturers and dealers 
shall sell hog cholera serum and virus to all permit holders without 
discrimination as to price or otherwise subject to the rules and regu
lations of the hoard. ('23, c. 112, sec. 22.) 

Sec. 5454. Violations and penalties.-It shall be unlawful for any 
person authorized under this act to manufacture, sell or distribute 
serum or virulent blood or virus, to grant any rebate, either directly 
or indirectly, to any person or to sell said products at any other than 
a uniform price to all persons, and any person violating the pro
visions of this section shall forfeit his license to manufacture or sell 
such products and the same shall not be renewed for a period of one 
year. ('23, c. 112, sec. 23.} 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Supp., 1938) 

Section 478.1. Certain sales contracts declared lawful.-Be it 
enacted by the legislature of the State of Mississipp4 That no con
tract relating to the sale or resale of a commodity which bears, or 
the label or content of which bears, the trade-mark, brand, or name 
of the producer or owner of such commodity and which is in fair 
and open competition with commodities of the same general class 
produced by others shall be deemed in violation of any law of the 
State of Mississippi by reason of any of the following provisions 
which may be contained in such contract: 

1. That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he may 
resell such commodity to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or 
imply conditions that such commodity may be resold without 
reference to such agreement in the following cases: 

1. In closing out the owner's stock for the purpose of discontinuing 
delivering any such commodity. 

2. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. By any officer acting under the orders of any court. 
See. 478.2. Sales below contract price prohibited.-Wilfully and 

knowingly advertising, offering for sale or selling any commodity 
at less than the price stipulated in any prior existing contract en
tered into pursuant to the provisions of section 1 of this act, whether 
the person so adrertising, offering for sale, or selling is or is not a 

165 
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party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

Sec. 478.3. Exception.-This act shall not apply to any contract or 
agreement between producers or between wholesalers or between 
retailers as to sale or resale prices. 

Sec. 478.4. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

"Producer" means grower, baker, maker, manufacturer, or pub-
lisher. · 

"Commodity" means any subject of commerce. 
Sec. 478.5. Constitutionality.-If any provisions of this act are 

declared unconstitutional it is the intent of the legislature that the 
remaining portions thereof shall not be affected but that such 
remaining portions remain in full force and effect. ( 1938, ch. 48.) 

Sec. 478.6. Short title.-This act may be known and cited as "Fair 
Trade. Act." (1938, ch. 348.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

Code Ann. (1930) 

Sec. 3437. Additional contracts or combinations not allowed by 
law.-Any corporation, domestic or foreign, or individual, partner
ship, or association of persons whatsoever, who, with intent to accom
plish the results herein prohibited or without such intent, shall 
accomplish such results to a degree inimicable to public welfare, 
and shall thus: 

(a) Restrain or attempt to restrain the freedom of trade or 
production. 

(b) Or shall monopolize or attempt to monopolize the production, 
control or sale of any commodity, or the prosecution, management 
or control of any kind, class, or description of business. 

(c) Or shall engross or forestall or shall attempt to engross or 
forestall any commodity. 

(d) Or shall destroy or attempt to destroy competition in the 
manufacture or sale of a commodity, by selling or offering the same 
for sale at a lower price at one place in the State than another or 
buying or offering to buy a commodity at a higher price at one place 
in the State than another, differences of freight and other necessary 
expenses of sale and delivery considered; 
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(e) Or shall destroy or attempt to destroy competition by rend~r
ing any service or manipulating, handling, or storing any commodity 
for a less price in one locality than in another, the differences in 
the necessary expenses of carrying on the business considered, shall 
be deemed and held a trust and combine within the meaning and 
purpose of this section, and shall be liable to the pains, penalties, 
fines, forfeitures, judgments, and recoveries denounced against trusts 
and combines and shall be proceeded against in manner and form 
herein provided, as in case of other trusts and combines. And it 
shall be sufficient to make out a prima facie case of a violation of 
this subdivision of this section to show lower charge for the service 
therein mentioned in one locality than another, or to show a higher 
price paid for a commodity in one locality than another, differences 
of freight and other necessary expenses of operating business 
considered. ( 1926, ch. 182; 3283; 1908, ch. 119 ; 5002; 4437.) 1 

2. Special Prohibitory Laws 

Code Ann. (1930) 
Dairies and Creameries 

See. 4291. Unfair discrimination-Penalty.-( a) Any person do
ing business in the State of Mississippi and. engaged in the produc
tion, manufacture, sale, or distribution of any dairy products, that 
shall, for the purpose of destroying the business of a competitor, in 
any locality 1 or creating a monopoly, discriminate between different 
sections, localities, communities, cities or towns of the State, by 
selling such commodity at a lower rate or price in one section, locality, 
community, city, or town, than such commodity is sold by such person 
in any other section, locality, community, city, or town, after making 
due allowance for the difference, if any, in the grade or quality and 
in the actual cost of the transport.ation from the point of production 
or purchase, if a raw product, to the place of sale, storage or dis
tribution, shall be deemed guilty of unfair discrimination, which is 
hereby prohibited and declared unlawful; Provided, however, That 
prices made to meet competition in such section, locality, community, 
city, or town shall not be in violation of this seetion. 

(b) Any person doing business in the State of Mississippi, and 
en~ged ~n ~he . business o~ purchasing for manufacture, storage, 
sale or distribution, any da1ry product, that shall for the purpose 
of destroying the business of a competitor or creating a monopoly, 
discriminate between different seetions, localities, communities, cities 

1 S(>(> L\'B WARKE'l1SG uws SCB\Tr vol: State A11tit"''' La tel: Gett.eral A.11H· ,,.,,t Late .. 
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or towns in the State, by purchasing such commodity at a higher rate 
or price in one section, locality, community, city, or town, than 
is paid for such commodity by such person in any other section, 
locality, community, city, or town, after making due allowance for 
the difference, if any, in the grade or quality, and in the actual cost 
of transportation from the point of purchase to the point of manu
facture, sale or distribution or storage, shall be deemed guilty of 
unfair discrimination, which is hereby porhibited and declared to 
be unlawful; provided, however, that prices made to meet competi
tion in such locality, section, community, city, or town shall not be 
a violation hereof. · 

(c) Any person convicted of a violation of this section, shalJ be 
fined not less than $500.00 nor more than $5,000.00 or be imprisoned 
in jail not more than twelve months, or both. (1928, ch. 296.) · 

Cotton Ginners 

See. 4812. Certain combinations of cotton ginners in restraint 
of trade prohibited.-It shall be unlawful for chain operators of cot
ton gins, operating gins in two or more places within the State of 
Mississippi, to discriminate in prices paid for cottonseed or in the 
prices charged for ginning services; the necessary operating ex
penses, freight rates, and other proper elements affecting prices being 
considered, and the effect of which would be to destroy or attempt to 
destroy competition at either or any of said places in which said 
gins shall be operated : Provided, however, That a reduction in the 
charge for the service herein mentioned made in any locality for 
the purpose of meeting legitimate competition, or a higher price paid 
for seed in any locality, when such higher price paid for seed is paid 
in meeting legitimate competition, shall not constitute a violation of 
this chapter. And it shall be sufficient to make out a prima facie 
case o! a violation to show a lower charge for the service herein 
mentioned in one locality than another, or to show a higher price 
paid for safd seed in one locality than another, differences of freight 
and other necessary expenses of operating business considered. 
(1928, ch. 305.) , · 

See. 4813. Penalties.-On conviction of violating next preceding 
section such operator of chain gins shall be fined in the sum of $100.00 
per bale for the first five bales, and $10.00 for each successive bale 
ginned a day in pursuance of such discriminatory practices; or the 
said penalty may be recovered by appropriate proceedings in the 
name of the State, instituted by the attorney general or any district 
attorney, with the consent of the attorney general, in either the 
chancery or the circuit courts of the State, and relief may be granted 
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by injunction in the name of the State, as in case of violation of 
other antitrust legislation of the State, and each day's operations 
8hall constitute a separate offense. (ld ) 

Sec. 4814. Liquidated damages.-Any person, natural or artificial, 
being injured or damaged by a violation of the provisions of second 
preceding section, whether said damages be direct or indirect,- may 
recover as liquidated damages in any appropriate action or suit in 
the circuit or chancery courts, the sum of $100.00 per bale for the 
first fhe bales, and the sum of $10.00 for each successive bale there
afrer ginned a day by the unlawful combination in competition with 
the plaintiff and any person, natural or artificial, being injured by 
said unlawful combination, may have the relief of injunction in any 
appropriate proceeding in addition to the recovery of said damages, 
and each day's operations shall constitute a separate offense. (ld.) 2 

• S<>e MARKETING LAWs sURvEY vol. State Antitrust Laws; Special Antitrust Laws, 
Special Industry Antitrust Acts. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

No provisions.1 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Stat. Ann. (1932), c. 47 

See. 8717. Unfair discrimination.-Any person, firm, company, 
association, or corporation, foreign or domestic, doing business in 
the State of Missouri and engaged in the production, manufacture, 
purchase, sale, or distribution of any commodity or article of com
merce in general use1 that intentionally, for the purpose of destroy
mg the competition of any regular, established dealer of such com
modity, or to prevent the competition of any person, who in good 
faith intends and attempts to become such dealer, shall discriminate 
between different sections, localities, communities, cities, or towns 

1 A manufacturer oft't>red rebates to a dealer on a purchase price of plaintiff's 
tradt-markro Sl)()OI rotton if dt>ft>ndant sold a given quantity of this article in 
6 months and strictly maintainro the trade price t>stablishro by the manufac
turt'r. In a common-law action by the plaintift' for the price of goods sold, 
dt>ft>ndant rounter-dainwd for a rt'bate allt'g'NI. to have been due to him under 
this n~ttwment. In answer to plaintiff's allegation that the dt>fendant had not 
malntainro the- tradt> price establb•hoo, the defendant stated that the commodi· 
tit>s sold at lower pril't'S bad been purchased, not from plaintitl but from other 
dt'Rll•rs. The rourt gav~> judltlllent to the plaintiff. In a dictum it was stated 
that the dt>ft>ndant was bound by the prit>et'l fixt>d, even as to the commodities 
1ml'('based from otbt>r dt'ftlers. Th~> <'Ourt further stated that there was "no 
fnrl'('" in the contt>ntion that th~> ro11tract was \'oid as in retttraint of trade. 
CIGrk •· Fronk, 17 Mo App. tJ"l2 (1885). 

210235•--to-vol2-16 171 
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of this State, by purchasing such commodity or article at a higher 
price or rate in one section, locality, community, city, or town, than 
is paid for the same commodity or article by the said person, firm, 
company, assOciation, or corporation, in another section, locality, 
community, city, or town; or by selling such commodity or article 
in one section, locality, community, city, or town at a lower price 
or rate than such commodity or article is sold for by said person, 
firm, company, association, or corporation in another section, locality, 
community, city, or town, after making due allowance for the dif
ference, if any, in the grade or quality and in the actual cost of 
transportation from the point of purchase . to the point of manu
facture or storage, or from the point of production, manufacture, or 
storage to the place of sale or distribution, or by giving or paying 
or promising to give or pay a secret or private rebate or bonus in 
connection with the purchase, sale, or distribution of any corrunodity 
or article of commerce, shall be deemed guilty of unfair discrimina
tion which is hereby prohibited and declared unlawful. (R. S. 1919, 
sec. 9672. )2 

2. Special Prohibitory Laws 

Stat. Ann. (1932), e. 47 

Dairy Products 

Sec. 8725. Deemed guilty of unfair discrimination, when.8-Any 
person, firm, company, association, or corporation, foreign or do
mestic, doing business in the State of Missouri and engaged in the 
business of buying milk, cream, butterfat, butter, poultry, and eggs, 
for the purpose of manufacture, sale, or storage, that, for the pur
pose of destroying or injuring the business· of a competitor, shall 
discriminate between different sections, localities, communities, cities, 
or towns of this State by purchasing such commodity or commodities 
&t a higher price or rate in one section, locality, community, city, 
or town than is paid for the same commodity by such person, firm, 
company, association, or corporation in another section, locality, 

'For procedural and penal provisions, see voi. State Antitrust LawiJ: General 
Antitrust Law1. 

• Where a corporation engaged in the business of purchasing eggs established 
a 10 pereent higher priee in one locality than in another locality, these facts 
were beld not to show an intent on the part of the defendant to suppress com· 
petition, sinee the purpose of these different prices was to increase tbe business 
of the defendant and was a normal business transaction. State E~e. Int. McAl
lister v. Blattner Bros., Mo. 226 S. W. 253 (1920). 

The attorney general having found that a corporation had been guilty of a 
violation of this statute can bring quo warranto proceedings, notwithstanding 
the fact that the defendant bad not been convicted of unlawful discrimination. 
lbit:l. 
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community, city, or town, after making due allowance for the dif-
, terence, if any, in the grade or quality of such commodity, and in 

the actual cost of transportation from the point of purchase to the 
point of manufacture, sale, or storage; together with the actual ex
penses of labor, storage, or rent in purchasing the same at point of 
purchase, shall be deemed guilty of unfair discrimination, which is 
hereby prohibited and declared to be unlawful: PrO'Vided, That the 
fact that any person, firm, company, association, or corporation pur
chases any of above-mentioned commodities at a higher price or 
rate in the one section, locality, community, city, or town than is 
paid at the time for the same commodity by the same person, firm, 
company, association, or corporation in another section, locality, 
community, city, or town, after making due allowance for the dif
ference, if any, in the grade or quality and in the actual cost of 
transportation from the point of purchase to the point of manu
facture, sale, or storage, shall be prima facie evidence that such higher 
price or rate was paid for the purpose of destroying or injuring the 
business of a competitor, and that such person, firm, company, as
sociation, or corporation is guilty of unfair discrimination. (Laws 
1921, p. 287, sec. 1.) 
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REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Rev. Codes Ann. (Anderson and McFarland, Supp. 1939) 

Section 4292.1. Definitions.-The following tenus, as used in this 
act, are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to con

sumers for use. 
(e) "Person" means an individual, a corpomtion, a partnership, 

an association, a joint-stock company, a business trust, or any un
incorporated organization 

Sec. 4292.2. Contracts relating to purchase and sale of commod· 
ities.-N o contract relating to the sale or resale of a commodity which 
bears, or the label or container of which bears, the trade-mark, 
brand, or name of the producer or distributor of such commodity 
and which commodity is in free and open competition with com· 
modities of the same general class produced or distributed by others 
shall be deemed in violation of any law of the State of Montana by 
reason of any of the following provisions which may be contained 
in such contract: 

(a) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

1 A lt>a!'t' of a gasoline station upon agreement that the lessee would purchase 
ltll~~<lliue fr<.lm the leii;Sor and se-ll it at the prices charged by the lessor in Its 
otht>r gatlOline stations is not innlid under the antitrust law (Rev. Code, see 
10.101). Tht> court stated that the objt>ct of the contract was not to suppret!lll 
compt>tition but to IMlst" the station and that the pri!-e provision was merely 
ln!."idl'ntal thereto. Q.,ifllit'all v. Bmu:11 Oil Cu •• 96 .Mont 147, 29 Pac. (.2d) 
374 (1934). 

175 
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(c) That the seller will not sell such commodity: 
1. To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will, in turn, agree 
not to resell the same except to consumers for use and at not less than 
the stipulated minimum price, and such wholesaler will likewise 
agree not to resell the same to any other wholesaler unless such other 
wholesaler will make the same agreement with any wholesaler or 
retailer to whom he may resell; or 

2. To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. 

See. 4292.3. Acts deemed a violation.-For the purpose of pre
venting evasion of the resale price restrictions imposed in respect of 
any commodity by any contract entered into pursuant to the provi
sion3 of this act (except to the extent authorized by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in 
connection with any such sale; or 

(c) The sale or offering for sale of such commodity in combina
tion with any other commodity, shall be deemed a violation of such 
resale price restriction, for which the remedies prescribed by section 
6 of· this act shall be available. 

Sec. 4292.4. Only owners of trade marks to establish resale 
prices.-N o minimum resale price shall be established for any com
modity, under any contract entered into pursuant to the provisions of 
·this act, by any person other than the owner of the trade-mark, brand, 
or name used in connection with such commodity or by a distributor 
specifically authorized to establish said price by the owner of such 
trade-mark, brand, or name used in connection with such commodity 
or by a distributor specifically authorized to establish said price by 
the owner of such trade-mark, brand, or name. 

Sec. 4292.5. Closing out sales, etc.-No contract containing any of 
the provisions enumerated in section 4292.2 of this act shall be deemed 
to preclude the resale of any commodity covered thereby without 
reference to such contract in the following cases: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of the 
fact is given to the public; provided the owner of such stock shall 
give to the producer or distributor of such commodity prompt and 
reasonable notice in writing of his intention to close out said stock, 
and an opportunity to purchase such stock at the original invoice 
price; 
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(b) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or in
directly referred to in the advertisement or sale thereof; 

(c) When the goods are altered, second-hand, damaged, or de
teriorated and plain notice of the fact is given to the public in the 
advertisement and sale thereof, such notice to be conspicuously-dis
played in all advertisements and to be affixed to the commodity; 

(d) By any officer acting under an order of court. 
Sec. 4292.6. Unfair competition defined and made actionable.

Wilfully and knowingly advertising, offering for sale, or selling any 
commodity at less than the stipulated price in any contract entered 
into pursuant to the provisions of this act, whether the person so 
advertising, offering for sale, or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. 

Sec. 4292.7. Contracts not affected.-This act shall not apply to 
any contract or agreement between or among producers or distribu
tors or between or among wholesalers or between or among retailers 
as to sale or resale prices. 

B. PROHIBITION OF SALES BELOW COST 

Rev. Codes Ann. (Anderson and McFarland, Supp. 1939) 
Unfair Practices Act • 

Sec. 3946.3. Sales at less than cost.-It shall be unlawful for 
ony person, partnership, firm, corporation, joint stock company, or 
other association engaged in business within this State, to sell, offer 
for sale, or advertise for sale any article or product, or service or out-

• CoNsTITUTIONALITY.-Tbe Unfair Practices Act is constitutional as a valid exer· 
else of the poliloe power of the State, the statute being related to the protection 
of the public welfare in that it attemptl! to prevent destructive competition and 
the means employed are adapted to accomplish the purpose. Associated Mer
rhants of Montana v. Ormesher, 107 Mont. 530, 86 Pac. (2d) 1031 (1939). In 
answer to the contention that the terms of the statute were vague, indefinite 
and arbitrary, the court laid down the following interpretations: 

1. The provision making cost surveys admissible as evidence is valid. It does 
not prt>seribe the weight to be given to them but merely makes them competent 
evidt>n<-e. 

2. "Cost ot doing business" means what businessmen generally mean, the 
npprtlXimatt- rost arrived at by a reasonable rule. 

All snles below cost, regardless of whether they are made to individuals or 
to the Stnte, wht-n made to destroy competition, are unlawful, and tht> State is 
not nempt from the operations of the Laws of 1937, c. 80; Rev. Codes Ann. 
tAndt>rson and McFarland, supp., Ul35), sees. 8946.3 t-t seq., supra. The Unfair 
Pral"tkes Al"t d(I('S not am!"nd sec. 293.3, Oode 1935, requiring the State to award 
1:'\llltracts to the lowest hiddt-r, nor dOl'S it indicate a legi!'l.ative intent to exempt 
!lilies to the State from such act. Helen4 Autorrwbile Dealers Aam. Y. Att4erau.. 
98 Pac. (2dl 371 (UNO). 
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put of a service trade, at less than the cost thereof to such vendor, or 
give, offer to give, or advertise the intent to give away any article 
or product, or service or output of a service trade for the purpose 
of injuring competitors and destroying competition, and he or it 
shall also be guilty of a misdemeanor, and on conviction thereof shall 
be subject to the penalties set out in section 11 of this act for any 
such act. 

The term "cost" as applied to production is hereby defined as 
including the cost of raw materials, labor, and all overhead expenses 
of the producer; and as applied to distribution "cost'' shall mean 
the invoice or replacement cost, whichever is lower,· of the article 
or product to the distributor and vendor plus the cost of doing business 
by said distributor and vendor. 

The "cost of doing business" or "overhead expense" is defined as 
all costs of doing business incurred in the conduct of such business 
and must include, without limitation the following items of expense: 
labor (including salaries of executives and officers), rent, interest on 
borrowed capital, depreciation, selling cost, maintenance of equipment, 
delivery costs, credit losses, all types of licenses, taxes, insurance, and 
advertising. 

See. 3946.4. Forced or bankrupt sales.-In establishing the cost 
of a given article or product to the distributor and vendor, the invoice 
cost of said article or product purchased at a forced, bankrupt, 
close-out sale, or other sale outside of the ordinary channels of trade 
may not be used as a basis for justifying a price lower than one based 
upon the replacement cost as of date of said sale of said article or 
product replaced through the ordinary channels of trade, unless 
said article or product is kept separate from goods purchased in the 
ordinary channels of trade and unless said article or product is 
advertised and sold as merchandise purchased at a forced, bankrupt, 
close-out sale, or by means other than through the ordinary channels 
of trade, and said advertising shall state the conditions under which 
said goods were so purchased, and the quantity of such merchandise 
to be sold or offered for sale. 

See. 3946.5. Proof of intent-Cost surveys.-In any injunction 
proceeding or in the prosecution of any person as officer, director, or 
agent, it shall be sufficient to allege and prove the unlawful intent of 
the person, firm, or corporation for whom or which he acts. Where a 
particular trade or industry, of which the person, firm, or corporation 
complained against is a member, has an established cost survey for the 
locality and vicinity in which the offense is committed, the said cost 
survey shall be deemed competent evidence to be used in proving the 
costs of the person, firm, or corporation complained against within 
the provisions of this act. 
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Sec. 3946.6. Determining fair prices for agricultural prod
ucts.-The following method shall be used in determining fair prices 
for agricultural products sold on local markets, in any trade area, 
district or city in which the major portion of any agricultural com~ 
modity or product is produced within or adjacent to said trade area, 
city or district. 

\vhenever 75 percent of producers of any agricultural produCt or 
commodity marketing said products or commodities within any trade 
area, district, or city shall determine what is a fair price based upon 
competitive and other factors for their product or commodity, it shall 
be deemed the fair price for such product or commodity under the 
terms of this act. 

Such producers through their regular constituted agents shall file 
with the Montana trade commission such fair price and request a 
hearing for the establishment of fair prices to jobbers, wholesalers, 
retailers, and consumers of said agricultural products or commodities. 
Any organization representing consumers shall not be denied repre.. 
sentation at such a meeting. 

After the establishment of such a schedule of fair prices for said 
agricultural products or commodities, it shall be a violation of this act 
for any producer, jobber, wholesaler, or retailer to sell or buy any 
agriroltural commodity or product below such price as established 
by the Montana trade commission and such action shall be deemed a 
violation of this act and punishable under the terms provided in 
this act. 

Sec. 3946.7. Exceptions.-The provisions of sections 3946.3, 3946.4, 
3946.5 shall not apply to any sale made: 

(a) In closing out in good faith, the owner's stock or any part 
thereof, for the purpose of discontinuing his trade in any such stock 
or commodity, and in the case of the sale of seasonal goods or to the 
bona fide sale of perishable goods to prevent loss to the vendor by 
spoilage or dt>preciation, provided notice is given to the public thereof; 

(b) When the goods are damaged or deteriorated in quality, and 
notice is gi\'en to the public thereof; 

(c) By an offieer acting under the orders of any court; 
(d) In an endeavor made in good faith to meet the legal prices of 

a competitor as herein defined selling the same article or product, or 
~r,·ice or output of a service trade, in the same locality or trade area. 

Any person, firm, or corporation who performs work upon, renovates, 
11lters, or improves any personal property belonging to another person 
fi . ' rm, or corporatiOn shall be construed to be a vendor within the 
m.:>aning of this act. 

Section 3946.8 Rebates.-TI1e secret payment or allowance of 
rebates, refunds, commissions, or unearned discounts, whether in the 
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fonn of money or otherwise, or secretly extending to certain pur
chasers special services or privileges not extended to all purchasers 
purchasing upon like terms and conditions, to the injury of a com
petitor and where such payment or allowance tends to destroy com
petition, is an unfair trade practice and any person, firm, partner
ship, corporation, or association resorting to such trade practice shall 
be deemed guilty of a misdemeanor and on conviction thereof shall 
be subject to the penalties set out in section 3946.12 of this act. Pro
'Vided, however, That nothing in this act shall prevent a cooperative 
association, organized and operating on a true cooperative basis, from 
returning to the members, producers, or consumers the- whole or any 
part of the net earnings or surplus resulting from its trading opera
tions, in proportion to their purchases or sales from, to or through 
the association. 

Sec. 3946.2. Directors, officers, and agents.-Any person who, 
either as director, officer, or agent of any firm or corporation or as 
agent of any person, violating the provisions of this act, assists or 
aids, directly or indirectly, in such violation shall be responsible 
therefor equally with the person, firm, or corporation for whom or 
which he acts. 

In the prosecution of any person as officer, director, or agent, it shall 
be sufficient to allege and prove the unlawful intent of the person, firm, 
or corporation for whom or which he acts. 

Sec. 3946.9. Forfeiture of charter.-Upon the third violation of 
any of the provisions of sections 3946.1 to 3946.8, inclusive, of this act 
by any corporation, it shall be the duty of the attorney general to 
institute proper suits or quo warranto proceedings in any court of 
competent jurisdiction for the forfeiture of its charter, rights, fran
~hises, or privileges and powers exercised by such corporation, and to 
permanently enjoin it from transacting business in this State. If in 
such action the court shall find that such corporation is violating or 
has violated any of the provisions of sections 3946.1 to 3946.8, inclu
sive, of this act, it must enjoin said corporation from doing business 
in this state permanently or for such time as the court shall order, 
or must annul the charter, or revoke the franchise of such corporation. 

Sec. 3946.10. Illegal contracts.-Any contract, express or implied, 
made by any person, firm, or corporation in violation of any of the 
provisions of sections 3946.1 to 3946.8, inclusive, of this act is declarerl 
to be an illegal contract and no recovery thereon shall be had. 

Sec. 3946.1L Action to enjoin.-Any person, firm, private corpo
ration, or municipal or other public corporation, or trade association, 
may maintain an action to enjoin a continuance of any act or acts in 
violation of sections 3946.1 to 3946.8, inclusive, of this act and, if 
injured thereby, for the recovery of damages. If, in such action, the 
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court shall find that the defendant is violating or has violated any of 
the provisions of sections 3946.1 to 3946.8, inclusive, of this act, it 
shall enjoin the defendant from a continuance thereof. It shall not be 
necessary that actual damages to the plaintiff be alleged or proved. 
In addition to such injunctive relief, the plaintiff in said action shall 
be entitled to recover from the defendant three times the amount of 
the actual damages, if any, sustained. 

Any defendant in an action brought under the provisions of this 
section may be required to testify under the provisions of the code of 
<:ivil procedure of this State, in addition the books and records of any 
such defendant may be brought into court and introduced, by refer
••nce, into evidence : Provid-ed, however, That no information so ob
tained may be used against the defendant as a basis for a misde
meanor prosecution under the provisions of sections 3946.1 to 3946.8, 
inclusive, and 3946.12 of this act. 

Sec. 3946.12. Violation misdemeanors.-Any person, finn, or cor
poration, whether as principal, agent, officer, or director, for himself, 
or itself, or for another person, or for any firm or corporation, or 
any corporation, who or which shall violate any of the provisions of 
sections 3946.1 to 3946.8, inclusive, of this act, is guilty of a misde
meanor for each single violation and upon conviction thereof, shall be 
punished by a fine of not less than one hundred dollars ($100.00), nor 
more than one thousand dollars ($1,000.00), or by imprisonment not 
exceeding six months or by both said fine and imprisonment, in the 
discretion of the court. 

Sec. 3946.13. Administration.-The Montana Trade Commission 
shall have the administration of this act; and the members thereof 
shaH not receive any additional compensation for their services other 
thnn their salaries prescribed by law. 

Said c.ommission is empowered and directed to prevent any person, 
tir·m, or corporation from violating any of the provisions of this 
dlapter. 

Whenever the commission shall have reason to believe that anv 
such person, firm, or corporation has been or is engaging in any 
t.>ourse of conduct or doing any act or acts in violation of the 
provisions of this chapter and if it shall appear to the commission 
that a proceeding by it in respect thereof would be to the interest 
of the public, it shall issue and serve upon such person, firm or cor
poration a complaint stating its charges in that respect, and con
taining a notice of a hearing upon a day and at a place therein 
fixed not less than five days after the service of said complaint. 
Any such complaint may be amended by the Commission in its 
discretion at any time five days prior to the issuance of an order 
based thereon. The person, firm, or corporation so complained of 
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shall have the right to appear at the place and time so fixed and show 
cause why an order should not be entered by the commission re
quiring such person, firm, or corporation to cease and desist from 
the violation of the law so charged in said complaint. Any person, 
firm, or corporation may make application, and upon good cause 
shown may be allowed by the commission, to intervene and appear 
in said proceeding by counsel or in person. The testimony in any 
such proceeding shall be reduced to writing and filed in the office 
of the commission. If upon such hearing the commission shall be 
of the opinion that the act or conduct in question is prohibited by 
this chapter, it shall make a report in writing in which it shall state 
its findings as to the facts and shall issue and cause to be served on 
such person, firm, or corporation an order requiring such person, 
firm, or corporation to cease and desist from such acts or conduct. 
Until a transcript of the record in such hearing shall have been 
filed in a district court, as hereinafter provided, the commission 
may at any time, upon such notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any report or 
any order made or issued by it under this section. 

Any person, firm, or corporation required by an order of the com
mission to cease and desist from any such act or conduct may 
obtain a review of such order in any district court of the State of 
Montana within any district where the act or conduct in question 
was done or carried on, or where such. person, firm, or corporation 
resides or carries on business, by filing in the court, within sixty days 
from the date of the service of such order, a written petition praying 
that the order of the commission be set aside. A copy of such 
petition shall be forthwith served upon the commission, and there
upon the commission forthwith shall certify and file in the court a 
transcript of the entire record in the proceeding, including all the 
evidence taken and the report and order of the commission. Upon 
such filing of the petition and transcript the court shall have juris
diction of the proceeding and of the question determined therein I 
and shall have power to .make and enter upon the pleadings, evi
dence, and proceedings set forth in such transcript a decree af
firming, modifying, or setting aside the order of the commission, and 
enforcing the same to the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdiction or are necessary 
in its judgment to prevent injury to the public or to competitors 
pendente lite. The findings of the commission as to the facts, if 
supported by sufficient evidence, shall be conclusive. To the extent 
that the order of the commission is affirmed, the court shall there
upon issue its own order commanding obedience to the terms of such 
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order of the commission. If either party shall apply to the court for 
leave to adduce additional evidence, and shall show to the satisfac
tion of the court that such additional evidence is material and that 
there were reasoimble grounds for the failure to adduce such evidence 
in the proceedings before the commission, the court may order such 
additional evidence to be taken before the commission and to be ad
duced upon the hearing in such manner and upon such terms and con
ditions as to the court may seem proper. The commission may modify 
its findings as to the facts, or make new findings, by reason of the 
additional evidence so taken, and it shall file such modified or new 
findings, which, if supported by sufficient evidence; shall be conclu
sive, and its recommendation, if any, for the modification or setting 
aside of its original order, with the return of such additional evi
dence. The judgment and deeree of the court shall be final, except 
that the same shall be subject to review by the Supreme Court upon 
appeal as in other cases of judgments of such courts: P1·ovided, how
ever, That said appeal shall be taken within thirty days from the 
date of the entry of such judgment or decree. 

Such proceedings in the district court shall be given precedence 
over other civil cases pending therein, and shall be in every way 
expedited. Complaints, orders, and other processes of the commis
sion under this section may be served by any one duly authorized by 
the commission, either (a) by delivering a copy thereof to the person 
to be served, or to a member of the partnership to be served, or the 
president, secretary, or other executive officer or a director of the 
corporation to be served; or (b) by leaving a copy thereof at the 
residence or the principal office or place of business or [of] such 
person, partnership, or corporation; or (c) by registering and 
mailing a copy thereof addressed to such person, partnership, or 
corporation at his or its residence or principal office, or place of 
business. The verified return by the person so serving said com
plaint, order, or other process setting for [forth] the manner of 
said service shall be proof of the same, and the return post office 
receipt for said complaint, order, or other process registered and 
mailed as aforesaid shall be proof of the service of the same. 

An order of the commission to cease and desist shall become final 
(1) upon the expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within such time• 
(2) upon the expiration of the time allowed for filing a notice of 
appeal to the supreme court, if the order of the commission has been 
affirmed, or the petition for review dismissed by the district court 
and no notice of appeal to the supreme court has been duly filed or 
(3) upon the expiration of thirty days from the date of issuan~ of 
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the remittitur of the supreme court, if such court directs that the 
order of the commission be affirmed or. the petition for review dis
missed. 

If the supreme court directs that the order of the commission be 
modified or set aside, the order of the commission rendered in ac
cordance with the mandate of the supreme court shall become final 
upon the expiration of thirty days from the time it was rendered, 
unless within such thirty days either party has instituted pro
ceedings to have such order corrected to accord with the mandate, 
in which event the order of the commission shall become final when 
so corrected. 

If the order of the commission is modified or set aside by the dis
trict court and if (1) the time allowed for filing a notice of appeal 
to the supreme court has expired and no such notice of appeal has 
been duly filed or (2) the decision of the district court has been 
affirmed by the supreme court, then the order of the commission 
rendered in accordance with the mandate of the district court shall 
become final on the expiration of thirty days from the time such 
order of the commission was rendered, unless within such thirty days 
either party has instituted pro<:eedings to have such order corrected 
so that it will accord with the mandate, in which event the order of 
the commission shall become final when so corrected. 
If the supreme court orders a rehearing; or if the case is re

manded by the district court to the commission for a rehearing, and 
if (1) the time for filing a notice of appeal to the supreme court has 
expired and no such notice of appeal has been duly filed, or (2) the 
decision of the court has been affirmed by the supreme court, then 
the order of the commission rendered upon such rehearing shall 
become final in the same manner as though no prior order of the 
commission had been rendered. 

Any person, firm, or corporation who violates an order of the com· 
mission to cease and desist after it has become final, and while such 
order is in effect shall forfeit and pay to the State of Montana a 
penalty of not more than one thousand aonars ($1,000.00) for each 
violation, wlrich shall accrue to the State of Montana and may be 
recovered in a civil action brought by the State of Montana. 

The remedies and method of enforcement of this chapter provided 
for in this section shall be deemed concurrent and in addition to the 
other remedies provided in this chapter. {Amended by ch- 50, 
Laws of 1939, approved Feb. 22, 1939, effective July 1, 1939.} 

See. 3946.14. The Montana Trade Commission is hereby empow
t'red and directed whenever application therefor shall have been made 
by ten or more persons, firm or corporations within any particular 
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retail trade or business to establish the cost survey provided for in 
section 3946.5. When petition for such cost survey. has been so pre
sentt>d to the commission, the commission shall, as soon as possible, 
fix a time for a public hearing upon the question of whether ·such 
cost survey should be established. Such hearing shall be held at 
the office of said commission and upon such notice as the commission 
may by rule require: Provided, however, That notice of such hear
ing shall be published for at least two successive weeks in such daily 
newspaper or newspapers as the commission may designate as most 
commonly circulated in the counties to be affected by such cost survey. 
Said notice shall further state the locality or area in respect to which 
said cost survey is proposed to be established and the particular re
tail trade or business to be affected thereby. 

At the time fixed in said notice any person, firm or corporation 
shall be entitled to appear and be heard by the commission upon all 
questions to be determined by it as provided in this section. If the 
commission shall determine that a cost survey shall be established, it 
shall at the same hearing proceed to classify and define the particular 
1-etail trade or business, or parts thereof, to be affected thereby, deter
mine and delimit the particular area within which such retail trade 
or business shall be so affected, and find and determine the probable 
"cost of doing business" or ''overhead expense," stated in percentage 
or percentages of invoice or replacement cost which would probably 
be incurred by the most efficient person, firm or corporation within 
such retail trade or business within such area. 

The percentage or percentages so fixed and determined shall be 
presumed to be the actual "cost of doing business" and "overhead 
expense" of any person, firm, or corporation in such retail trade or 
business and within the area affected by such cost survey. ·(Added 
by ch. 50, Laws of 1939, approved Feb. 22, 1939, effective July 1, 
1939.) 

Sec. 3946.15. The Montana Trade Commission for the purpose of 
conducting he.arings and investigations which, in the opinion of the 
commission, are necessary and proper for the exercise of the powers 
vested in it by this chapter shall have the following powers: 

The commission, or its duly authorized agents, shall at all reason
able times have access to, for the purpose of examination, and the 
right to copy any evidence of any person being investigated or 
proceeded against that relates to any matter under investigation or 
in question. Any member of the commission shall have power to issue 
subpoenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under 
investigation or in question, before the commission, or before its 
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duly authorized agent conducting the investigation. Any member 
of the commission or any agent, duly authorized by the commission 
for such purposes, may administer oaths and affirmations, examine 
witnesses, and receive evidence. Such attendance of witnesses and 
the production of such evidence may be required from any place 
within the State of Montana at any designated place of hearing. 

In any case of contumacy or refusal to obey a subpoena issued to 
any person, any district court of the State of Montana, within any 
district where the inquiry is carried on or where a person guilty of 
contumacy or refusal to obey is found, or resides, or transacts business, 
upon application by the commission shall have jurisdiction to issue 
to such person, an order requiring such person to appear before the 
commission, or its duly authorized agent, and there to produce evi
dence if so ordered, or there to give testimony touching the matter 
under investigation; and any failure to obey such order of the court 
may be punished by said court as a contempt thereof. 

No person shall be excused from attending and testifying or from 
producing books, records, correspondence, documents, or other evi
dence in obedience to the subpoena of the commission, on the ground 
that the testimony or evidence. required of him may tend to incrimi
nate him or subject him to a penalty or forfeiture; but no individual 
shall be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter, or -thing concerning which he 
is compelled, after having claimed his privilege against self-incrimi
nation, to testify or produce evidence, except that such individual 
so testifying shall not be exempt from prosecution and punishment 
{Qr perjury committed in so testifying. (Added by ch. 50, Laws of 
1939, approved Feb. 22, 1939, effective July 1, 1939.) 

Sec. 3946.16. It shall be unlawful for any person, partnership, 
firm, corporation, joint stock company or other association, as defined 
in section 3946.3, to change, alter, substitute, or falsify any invoice 
where such practice tends to injure a competitor or to destroy com
petition or to mislead any court or commission. Said practice is 
unfair tra~e practice and· any person, firm, partnership, corporation 
or association resorting to such trade practice shall be guilty of a 
misdemeanor and, on conviction, shall be subject to the penalties pro
vided in section 3946.12. (Added by ch. 50, Laws of 1939, approved 
Feb. 22, 1939, effective July 1, 1939.) 

Sec. 3946.17. Constitutionality.-If any section, sentence, clause, 
or phrase of this act is for any reason held to be unconstitutional, 
such decision shall not affect the validity of the remaining portions of 
the act. The legislature hereby declares that it would have passed 
this act, and each section, sentence, clause, or phrase thereof, irre-
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spective of the fact that any one or more other sections, sentences, 
clauses, or phrases be declared unconstitutional. 

Sec. 3946.18. Purpose.-The h•gislature declares that the purpose 
of this act is to safeguard the public against the creation or perpetua
tion of monopolies and to foster and encourage competition, by pro
hibiting unfair and discriminatory practices by which fair and honest 
<'.om petition is destroyed or prevented. This act shall be literally oon
strued that its beneficial purposes may be subserved. 

Sec. 3946.19. Short title.-This act shall be known and designated 
as the "Unfair Practices Act." 

Sec. 3946.20 Urgency.-This act is hereby declared to be an 
urgt>ncy measure necessary for the immediate preservation of the 
public peace, health, and safety, and shall therefore go into immediate 
effect. The facts constituting the necessity are as follows: 

The sale at less than cost of goods obtained at forced, bankrupted, 
close-out, and other sales outside of the ordinary channels or [of] 
trade is destroying healthy competition. If such practices are not 
immediately stopped, many more businesses will be forced into bank· 
ruptcy. In order to prevent such occurrences, it is necessary that 
this Act go into effect immediately. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Rev. Codes Ann. (Anderson & McFarland, 1935) 

Sec.l0904. Unfair discrimination in purchase price of commodi· 
ties.-Any person, firm, company, association, or corporation, either 
domestic or foreign, doing business in the State of Montana, and 
engt\ged in the business of buying, selling, producing, manufacturing, 
or distributing any commodity or product in general use, that shall, 
for the purpose of creating a monopoly or destroying the business 
of a regularly established dealer in such commodity or product, or 
to prevent the competition of any person, firm, company, association, 
or corporation who in good faith intends or attempts to become such 
dealer, shall discriminate between different persons, sections, com· 
munities, or portion thereof, or parts of the State of Montana, by 
purchasing any commodity or product in general use at a higher 
rate or price in one section, city, or community, or any portion 
thereof, than such person, firm, company, association, or corporation 
pays for such commodity or product in another section, city or 
community, after making due allowance for the difference in' the 
actual cost of transportation from the point of purchase to the point 

210:!35'-4()-vol. 2-17 
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of manufacture, sale, storage, or distribution, and for the difference 
in the grade and quality of such commodity, or product, shall be 
deemed guilty of unfair discrimination, which is hereby prohibited 
and declared to be unlawful. 

Proof that any person, firm, company, association, or corporation 
has paid a higher rat~ or price for any such commodity or product 
in one section, city, or community, or any portion thereof, than such 
person, firm, company, association, or corporation paid for such 
commodity or product in another section, city, or community, or 
portion thereof, after making due allowance for the difference in 
the actual cost of transportation from the point of purchase to the 
point of manufacture, sale, storage, or distribution, and for the 
difference in the grade and quality of such commodity, or product, 
shall be prima facie evidence of the violation of this act: Provided, 
however, That the payment of such higher rate or price in one 
section, city, or community, or any portion thereof, than each person, 
firm, company, association, or corporation pays for such commodity 
or product in another section, city, or community, after making 
such allowance as above provided, shall not be deemed to be unfair 
discrimination provided such. higher rate or price is paid for the 
purpose of meeting the rate or price set by a competitor in such 
section, city, or community, but the burden of proof of such fact 
shall be upon the person, firm, company, association, or corporation 
charged with unfair discrimination. 

History: En. sec. 1, ch. 8, L. 1913; amd. sec. 1, ch. 80, L. 1917; re-en. 
sec. 10904, R. C. M. 1921; amd. sec. 1, ch. 131, L. l925. 

Sec.10905. Prosecution by attorney general.-If complaint shal1 
be made to the attorney general that any corporation is guilty of 
unfair discrimination, as defined by this act, he shall forthwith 
investigate such complaint, and for that purpose he shall subpoena 
witnesses, administer oaths, take testimony, and require the produc· 
tion of books or other documents, and if, in his opinion, sufficient 
grounds exist therefor, he shall prosecute an action in the name of 
the State in the proper court to annul the charter o'r revoke the per· 
mit of sucn corporation, as the case may be, and to permanently 
enjoin such corporation from doing business in this State; and if, 
in such action, the court shall find that such corporation is guilty 
of unfair discrimination, as defined by this act, such court shall annul 
the charter or revoke the permit of such corporation, and may per· 
manently enjoin it from transacting business in this State. 
' History : En, sec. 2, ch. 8, L. 1913; amd. sec. 2, ch. 80, L. 1917; re-en. 
sec. 10905, R. C. M. 1921. 

Sec. 10906. Penalty for violation of law.-Any person, firm, or 
corporation violating the provisions of section 10904 of this code, 
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whether as principal or agent, shall, upon conviction thereof, be fined 
not less than two hundred dollars nor more than ten thousand dollars 

for each offense. 
History : En. sec. 3, ch. 8, L. 1913; am d. sec. 3, ch. 80, L. 1917; 

re-en. sec.• 10906, R. C. M. 1921. 
Sec. 10907. Act is eurnulative.-Nothing in this act shall be con

strued as repealing any other act or part of an act, but the remedies 
herein provided shall be cumulative to all other remedies provided 

by law. 
History: En. sec. 4, ch. 80, L. 1917; re-en. sec. 10907, R. C. M. 1921. 
See. 10908. What constitutes unfair competition or discrimina· 

tion in sale of comrnodities.-Any person, firm, or corporation, for
eign or domestic, doing business in the State of Montana, and engaged 
in the production, manufacture, or distribution of any commodity in 
general use, that intentionally, for the purpose of destroying the 
competition of any regularly established dealer in such commodity, 
or to prevent the competition of any person, firm, or corporation who 
in good faith intends and attempts to become such dealer, shall 
discriminate between different sections, communities, or parts of this 
State, by selling such commodity at a lower rate or price in one sec
tion, city, or community, or any portion thereof, than such person. 
firm, or corporation, foreign or domestic, charges for such com
modity in another section, community, or city, after equalizing the 
distance from the point of production, manufacture, or distribution, 
and freight rates therefrom, shall be deemed guilty of unfair 
discrimination. 

History: En. sec. 1, ch. 7, L. 1913; re-en. sec. 10908, R. C. M. 1921. 
See.10909. Prosecutions by attorney general.-1£ complaint shall 

be made to the attorney general that any corporation is· guilty of 
unfair discrimination as defined by this act, he shall forthwith in
,·estigate such complaint, and for that purpose he shall subpoena 
witnesses, administer oaths, take testimony, and require the produc
tion of books or other documents, and if, in his opinion, sufficient 
grounds exist therefor, he shall prosecute an action in the name of the 
State in the proper court to annul the charter or revoke the permit 
of such corporation, as the case may be, and to permanently enjoin 
such corporation from doing business in this State, and if, in such 
action, the court shall find that such corporation is guilty of unfair 
discrimination as defined by this act, such court shall annul the 
charter or revoke the permit of such corporation, and may perma
nently enjoin it from transacting business in this State. 

History: En. sec. 2, ch. 7,.L. 1913; re-en. sec. 10909, R. C. M. 1921. 
See. 10910. Penalty for violation of law.-Any person, firm, or 

corporation violating the provisions of section 10908 of this code, 
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whether as prinCipal or agent, shall, upon conviction thereof, be fined 
not less than two hundred dollars nor more than ten thousand 
dollars for each offense. 

History: En. sec. 3, ch. 7, L. 1913; re-en. sec. 10910, R. C. M. 1921. 
Sec. 10911. Act is cumulative.-Nothing in this act shall be con

strued as repealing any other act or part of an act, but the remedies 
herein provided shall be cumulative to all other remedies provided 
bylaw. 

History: En. sec. 4, ch. 7, L. 1913; re-en. sec. 10911, R. C. M. 1921. 

Rev. Codes Ann. (Anderson and McFarland Supp., 1939) 
Unfair Practices Act 

Sec 3946.1 Unlawful practices.-It shall be unlawful for any 
person, firm, or corporation, doing business in the State of Montana 
and engaged in the production, manufacture, distribution, or sale of 
any commodity, or product, or service or output of a service trade, of 
general use or consumption, or the product or service of any public 
utility, with the intent to destroy the competition of any regular 
established dealer in such commodity, product or service, or to pre
vent the competition of any person, firm, private corporation, or 
municipal or other public corporation, who or which in good faith 
intends and attempts to become such dealer, to discriminate between 
different sections, communities or cities or portions thereof, or be
tween different locations in such sections, communities, cities, or por· 
tions thereof in this State, by selling or furnishing such commodity, 
product or service at a lower rate in one section, community, or city, 
or any portion thereof, or in one location in such section, community, 
or city or any portion thereof, than in another after making allow
ance for difference, if any, in the grade or quality, quantity and in 
the actual cost of transportation from the point of production, if a 
raw product or commodity, or from the point of manufacture, if a 
manufactured product or commodity. This act shall not be construed 
to prohibit the meeting in good faith of a competitive rate, or to 
prevent a reasonable classification of service by public utilities for 
the purpose of establishing rates. The inhibition hereof against 
locality discrimination shall embrace any scheme of special rebates, 
collateral contracts or any device of any nature whereby such dis· 
crimination is, in substance or fact, effected in violation of the spirit 
and intent of this act. 

Wilfully and knowingly advertising, offering for sale or selling 
any commodity at less than the price stipulated in any contract 
entered into pursuant to the provision of section 1 of this act, whether 
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the person so advertising, offering for sale or selling is or is not a 
party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby.• 

2. Special Prohibitory Laws 

Rev. Codes Ann. (Anderson and McFarland, 1935) 
Petroleum Products 

Sec. 4193. 1. Discrimination in price petroleum products, pen· 
alty for-Defenses-Vendor to prove justification of price.-Any 
person, firm, company, association, or corporation, either domestic or 
foreign, doing business in the State of Montana, and engaged in the 
selling of any standard petroleum product, that shall demand or col
lect from any person or customer a higher price for any standard 
petroleum product in one part of the State of l\Iontana than the price 
being demanded or collected at substantially the same time by such 
person, firm, company, association, or corporation, from other persons 
or customers in another part of the State of Montana or in the nearest 
adjoining State for a like article of standard petroleum product shall 
be guilty of discrimination which is hereby declared to be a fraud, 
and the agents or officers of such person, firm, company, association, or 
corporation participating, guilty of a misdemeanor, provided, how
ever, in the trial of an action under the provisions of this act, in the 
determination of the justification of the price demanded or collected 
by a person, firm, company, association, or corporation, charged with 
a violation of the provisions of this act, transportation, quantity of 
~ales, emergencies, cost of doing business, or similar differences under 
the respective conditions may be offered as a matter of defense or 
justification for the differenct>s in price demanded or collected. When 
competent evidence is offered, in the trial of any action under this act, 
of a demand for or the receipt of a higher price for any standard 
petroleum product in the State of Montana by any person, firm, com
pany, association, or corporation, than such person, firm, company, 
association, or corporation demanded, collected, or received at substan. 
tially the same time for the same or a similar article of standard petro
leum product in another part of the State of Montana or in the nearest 
udjoining State, the burden of proof shall then be upon such person, 
fil'ln, company, association, or corporation, or agents or officers, on 
trial to prove that the difference in the price demanded or collected 
was justified. 

History : En. sec. 1, ch. 111, L 1935. 

'For proc't'durlll and penalty provisions see Prolti~itiola of 8ale1 BeloUJ Colli, 
ttlpnl. 
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Sec. 4193.2. "Standard petroleum product" defined.-The term 
"Standard Petroleum Product" as used herein refers to and includes 
gasoline, fuel oil, distillates, greases, and lubricating oils.• 

History : En. sec. 2, ch. 111, L. 1935. 
See. 4193.3. Purpose of act-Construction.-This act is intended 

to compel persons, firms, companies, associations, and corporations 
doing business in the State of Montana, and engaged in the selling of 
and dealing in standard petroleum products, to treat all customers in 
one part of the State of Montana on an equal with all customers in 
other parts of the State of Montana or in the nearest adjoining State, 
and to promote the uniform application of the law of the State of 
Montana providing a tax on all gasoline used by motor vehicles when 
traveling over the public highways, and this act shall be liberally 
construed to accomplish those purposes. 

History : En. sec. 3, ch. 111, L. 1935. 
See. 4193.4. Investigation of complaints-Revocation of license 

for violations.-If complaint shall be made to the attorney general 
that any person, firm, company, association, or corporation is guilty_ 
of discrimination as defined by this act, he shall forthwith investi
gate such complaint, and fot that purpose he shall subpoena witnesses, 
administer oaths, take testimony, and require the production of books 
or other documents, and if, in his opinion, sufficient grounds exist 
therefor, he shall prosecute an action in the name of the state in the 
proper court to annul the charter or revoke the permit or license of 
such person, firm, company, association, or corporations as the case 
may be, and to permanently enjoin such person, firm, company, asso
ciation or corporation from doing business in this State, and, if, .in 
such action, the court shall find that such person, firm, company, 
association or corporation is guilty of discrimination as defined by 
this act, such court shall annul the charter or revoke the permit or 
license of such person, firm, company, association or corporation, and 
may permanently enjoin it or them from transacting business in this 
State. 

History : _En. sec. 4, ch. 111, L. 1935. 
See. 4193.5. County attorney to prosecute reported violations or 

explain failure.-If any person shall present to the county attorney 
of any county in the State of Montana, in which county such dis
criminatory acts of any person, firm, company, association, or cor
poration shall have been committed, a sworn written statement of 
the price paid, the date and the parties selling and buying, and rea
sonably reliable information of the price demanded or collected by 
such person, firm, company, association, or corporation, for a cor
responding or similar article of standard petroleum product sold or 
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offered for sale in another part of the State of Montana or in the 
nearest adjoining State by such person, finn, company, association, 
or corporation, then it shall be the duty of such county attorney to 
promptly investigate and either commence and prosecute an action 
or furnish the informant with a written statement of his reasons for 
not commencing and prosecuting an action under this act. 

History: En. sec. 4-A, ch. 111, L. 1935. 
Sec. 4193.6. Penalty for violations.-Any person, finn, company, 

association, or corporation violating any of the provisions of this act 
shall be guilty of a misdemeanor and shall be punishable by a fine of 
not exceeding five hundred dollars ($500.00). 

History: En. sec. 5, ch. 111, L. 1935. 
Sec. 4193.7. Liability of violators for civil and exemplary dam

ages.-In addition to the penalty above prescribed, any customer of 
such person, firm, company, association, or corporation may bring a 
civil action in any county in which such offending person, finn, com
pany, association or corporation may be doing business, and recover 
therein not only actual damages for violations of this act, but also 
exemplary damages for such reasonable sum as the jury may deem 
proper punishment for the unlawful practice of discrimination as 
herein defined. 

History: En. sec. 6, ch. 111, L. 1935. 

' Rev. Codes Ann. (Anderson and McFarland, 1935) 
Petroleum Dealers 

Sec. 3913.22. Revocation ef license of petroleum dealers for un
reasonable or discriminatory prices-Procedure.-The public serv. 
ice commission of the State of Montana is hereby vested with 
authority to revoke the license to engage in the business of selling 
gasoline and other petroleum products within the State of Montana, 
issued by such commission to any person, firm, partnership, as
sociation, or corporation, where such person, firm, partnership, as
sociation, or corporation is by such commission found guilty of 
charging an exorbitant or unreasonable price for gasoline sold within 
the State to residents of the State, or of discriminating between indi
'·iduals or localities within the State in the prices charged for 
gasoline, or of discriminating between citizens of this State and 
citiz(>ns of adjoining States, to the disadvantage of the former, in 
the prices charged for gasoline. Anybody aggrieved by the action 
of such person, firm, partnership, association, or corporation in so 
charging an exorbitant or unreasonable price for gasoline or in so 
discriminating between individuals or localities or in so discriminat
ing between citizens of this State and citizens of adjoining States 



194 PRICE C 0 NT R 0 L LEGIS LA T I 0 N 

may file written charges with such commission against such person, 
firm, partnership, association, or corporation, and thereupon ~he 
commission shall issue a citation to such person, firm, partnership, 
association, or corporation to show cause before the commission 
within twenty days thereafter why his, their, or its license should not 
be revoked. Such person, firm, partnership, association, or cor
poration may. appear by counsel at the hearing and contest the 
charge. If the charge be established by a preponderance of the evi
dence the commission shall make an order revoking the license, 
otherwise the charge shall be dismissed. Within thirty days after 
the order of revocation is made such person, firm, partnership, as
sociation, or corporation may appeal therefrom to the district court 
of the county in which the hearing was had. The appettl must be 
tried in the district court upon the record made before the commis
sion, but it shall not of itself result in staying the order of revocation. 
Nothing provided in this act is intended to interfere with or regulate 
commerce between States, the legislature in passing the same being 
actuated solely by a desire to protect the citizens of Montana against 
imposition. 

History: En. sec. 1, ch. 147, L. 1935. 
Sec. 3913.23. Effect of partial invalidity of act-Construction.

If any clause, sentence or provision in this act shall be declared 
invalid, such invalidity shall aot affect any other part or parts of 
this act. Any provision of this act is not intended to nor shall it be 
construed as modifying or repealing any of the provisions of sec
tions 2420.1 to 2420.11, inclusive, of these codes (dealing with issuance 
of licenses). 

History: En. sec. 2, ch. 147, L. 1935. 

Dairy Products 

Sec. 2620.58. Antimonopoly statutes made applicable to pro· 
ducers of dairy products.-The provisions of sections 10904 to 10911, 
inclusive, relating to monopoly in the. purchase or sale of com
modities and products in general use, are hereby expressly made ap
plicable to -an persons, firms, copartnerships, and corporations en
gaged in the business of buying milk, cream, or butterfat for the 
purpose of manufacture, who shall violate any of the provisions of 
said sections or any of them. All milk, cream, butterfat, butter, 
cheese, ice cream, and other dairy products are hereby declared to be 
commodities and products in general use within the meaning of the 
sections aforesaid. 

History: En. sec. 53, ch. 93, L. 1929. 
See General Prohibitory Laws, supra. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Comp. Stat. (Kyle, Supp. 1939) 

Section 59-1101. Definitions.-The following terms, as used in 
this act, are hereby defined as follows: (A) "Commodity" means any 
subject of commerce. (B) "Producer" means any grower, baker, 
maker, manufacturer, bottler, packer, converter, processor, or pub
lisher. (C) "Wholesaler" means any person selling or distributing 
a commodity other than a producer or retailer. (D) "Retailer" 
means any person selling a commodity to consumers for use. (E) 
''Person" means an individual, a corporation, a partnership, an as
sociation, a joint-stock company, a business trust, or any unincor
porated organization. 

Sec. 59-1102. Acts deemed a violation.-No contract relating to 
the sale or resale of a commodity which bears, or the label or container 
of which bears, the trade-mark, braud, or name of the producer or 
wholesaler of such commodity and which commodity is in free and 
open competition with commodities of the same general class pro
duced or distributed by others shall be deemed in violation of any 
law of the State of Nebraska by reason of any of the following pro
visions which may be contained in such contract: (A) That the buyer 
will not resell such commodity at less than the minimum price 
stipulated by the seller. (B) That the buyer will require of any 
dealer to whom he may resell such commodity an agreement that 
he will not, in turn, resell at less than the minimum price stipulated 
by the seller. (C) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 
l'esell the snme to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
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other wholesaler will make the same agreement with any wholesaler 
or retailer to whom he may resell; or (2) To any retailer, unless the 
retailer will agree not to resell the same except to consumers for use 
and at not less than the stipulated minimum price. 

Sec. 59-1103. Only owners of trade-marks to establish resale 
price.-No minimum resale price shall be established for any com
modity, under any contract entered into pursuant to the provisions 
of this act, by any person other than the owner of the trade-mark, 
brand, or name used in connection with such commodity or a whole
saler specifically authorized to establish said price by the owner of 
such trade-mark, brand, or name. 

Sec. 59-1104. Exceptions.-No contract containing any of the pro
visions enumerated in section 59-1102 of this act shall be deemed to 
preclude the resale of any commodity covered thereby without ref
erence to such contract in the following cases : (A) In closing out 
the owner's stock for the bona fide purpose of discontinuing dealing 
in any such commodity and plain notice of the fact is given to the 
public; provided the owner of such stock shall give to the producer 
of such commodity, or to the wholesaler from whom the commodity 
was purchased, prompt and reasonable notice in writing of his in
tention to close out said stock, and an opportunity to purchase such 
stock at the original invoice price; (B) when the trade-mark, brand, 
or name is removed or wholly obliterated from the commodity and 
is not used or directly or indirectly referred to in the advertisement 
or sale thereof; (C) when the goods are defaced, altered, second-hand, 
damaged, or deteriorated and plain notice of the fact is given to the 
public in the advertisement and sale thereof, such notice to be con
spicuously displayed in all advertisements and to be affixed to the 
commodity; (D) by any officer acting under an order of court. 

Sec. 59-1105. Unfair competition defined and made actionable.
Wilfully and knowingly advertising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract entered 
into pursuant to the provisions of this act, whether the person so 
advertising,_ offering for sale, or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 

· person dam~ged thereby. 
Sec. 59-1106. Refusal to sell.-Any producer or wholesaler of any 

commodity or commodities bearing a distinguishing trade-mark, 
brand, or name, may refuse to sell any such commodity or com
modities to any buyer who shall fail or refuse either (A) to execute 

11 contract establishing minimum resale prices on such commodity or 
commodities or (B) to observe the minimum resale prices established 
in any such contract entered into by and between such producer or 
wholesaler and such buyer. 
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See. 59-1107. Contracts not affected.-This act shall not apply to 
any contract or agreement between or among producers or ext-ept 
as provided in subdivision (C) of section 2 of this act, between or 
among wholesalers or between or among retailers as to sale or resale 
prices. 

Sec. 59-1108. Severability.-If any provision of this act, or the ap
plication thereof to any person or circumstance, is held invalid, the 
remainder of the act, and the application of such provisions to other 
persons or circumstances, shall not be affected thereby. 

Sec. 59-1109. Repeal.-All acts or parts of acts inconsistent here
with are hereby repealed to the extent of such inconsistency. 

Sec, 59-1110. Title.-This act may be known and cited as the "Fair 
Trade Act." 

B. PROHIBITION OF SALES BELOW COST 

No statutory provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Comp. Stat. (Kyle, Supp. 1939) 

Sec. 59-523. Unlawful discriminations.-Any person, firm, or 
company, association, or corporation, foreign or domestic, doing busi
ness in the State of Nebraska and engaged in the production, manu
facture, or distribution of any commodity in general use,1 that shall 
intentionally, for the purpose of destroying the business of a com
petitor in any locality, discriminate between different sections, com
munities, or cities of this State by selling such commodity at lower 
rate in one section, community, or city, than is charged for said 
eommodity by said party in another section, community, or city, 
after making due allowance for the difference, if any, in the grade 
or quality and in the actual cost of transportation from the point 
of production, if a raw product, or from the point of manufacture, 
if a manufactured product, shall be deemed guilty of unfair dis- , 
crimination, which is hereby prohibited and declared unlawful. 

1 The production, salE>, and di~'<tribution of electricity is within tbe contem
plation of the term "any commodity in general use" and subject to the pro
vh•inns of the statute. State v. Interstate Puwer Co., 118 Neb. 756, 226 N. W. 
427 09"29). 

Wbere a publle utility company by the multiplicity of corporate forms under 
a lliin~le "rontrol" e~tablillihl'd diffefj>nt rates in different parts of the State, the 
low rntl' ftxf'd tlelng in&dE!'Quate and non('()O}pE'm~atory, a violation ot the statute 
is et!ected. State v. llderstatt Power Co., 11vpna. 
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Proof that any person, firm, company, association, or corporation 
has been discriminating between different sections, communities, and 
cities of this State by selling a commodity at a lower rate in one 
section, community, or city, than is charged for said commodity by 
said party, in another section, community, or city, after making an 
allowance for the difference, if any, in the grade or quality and in 
the actual cost of transportation from the point of production, if 
a raw material, and from the point of manufacture, if a manufac
tured product, shall be prima facie evidence that the party so dis
criminating is guilty of unfair discrimination. Any person, firm, 
company, association, or corporation, foreign or domestic, doing 
business in the State of Nebraska, engaged in the business of col
lecting or buying any product, commodity, or property of any kind, 
that shall intentionally, for the purpose of injuring or destroying 
the business of a competitor in any locality, discriminate between 
the different sections, communities, or cities of this State by buying 
any product, commodity, or property of any kind, and paying there
for a higher rate or price in one section, community, or city than is 
paid for the same kind of product, commodity, or property by said 
party in another section, community, or city, after making due allow
ance for the difference, if any, in the grade or quality and in the 
actual cost of the transportation from the point where the same is 
purchased to the market where it is sold, or intended to be sold, shall 
be deemed guilty of unfair discrimination, which is hereby prohibited 
and declared unlawful. Proof that any person, firm, company, asso
ciation, or corporation has been discriminating between different 
sections, communities, and cities by buying any product, commodity, 
or property of any kind, and paying therefor a higher rate or price 
in cne section, community, or city than is paid for the same kind 
of product, commodity, or property by said party in another section, 
community, or city, after making due allowance for the difference, if 
any, in the grade or quality and in the actual cost of transportation 
from the point where the same is purchased to the market where 
same is sold or intended to be sold shall be prima facie evidence that 
the party so-discriminating is guilty of unfair discrimination. 

See. 59-524. Penalties.-Any person, firm, company, association, 
or corporation violating any of the provisions of the preceding sec
tion, and any officer, agent, or receiver of any firm, company, associa
tion, or corporation, or any member of the same, or any individual, 
violating any of the provisions of the preceding section, shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof, shall 
be fined not less than five hundred dollars nor more than five thou
sand dollars, or be imprisoned in the county jail not to exceed one 
year, or both. 
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Sec. 59-525. Contracts void.-All contraets or agreements made 
in violation of any of the provisions of the two next preceding sec
tion:; shall be void. 

Sec. 59-526. Enforcement.-It shall be the duty of the county 
attorneys, in their counties, and the attorney general to enforce the 
provisions of this act. 

Sec. 59-527. Investigations-Revocation of charter.-If -com
plaint shall be made to the attorney general that any corporation is 
guilty of unfair discrimination as defined by this act, he shall investi
gate such complaint and for that purpose he may subpoena witnesses, 
administer oaths, take testimony, and require the production of books 
and other documents, and, if in his opinion sufficient grounds exist 
therefor, he may prosecute an action in the name of the State of 
Nebraska in the proper court to annul the charter or revoke the 
permit of such corporation as the case may be, and to permanently 
£:njoin such corporation from doing business in this State; and if in 
such action the court shall find that such corporation is guilty of un
fair discrimination as defined by this article, such court shall annul 
the charter or revoke the permit of such corporation, and may perma
nently enjoin it from transacting business in this State. 

Sec. 59-528. Forfeiture of rights.-!£ any corporation, foreign 
or domestic, authorized to do business in this State, is found guilty of 
unfair discrimination, such finding shall cause a forfeiture of all the 
privileges and rights conferred by the laws of this State upon corpo
rations, and shall bar its right to do business in this State. 

Sec. 59-529. Ouster of corporation,-!£ any corporation, having 
been found guilty of a violation of any of the provisions of this act, 
shall continue or attempt to do business in this State, it shall be the 
duty of the attorney general, by a proper action in the name of the 
Stat<' of Nebraska, to oust such corporation from all business of every 
kind and character in this State. 

Sec. 59-530. Remedies cumulative.-Nothing in this article shall 
be construt>d as rept>aling any other law or part thereof not desig
nated in section 9 of this act, but the remedies herein provided shall 
be eumulative to all other remedies provided by law not herein ex
pressly repealed. 

Comp. Stat. (1929) 

Predatory Price Practices 

Sec. 59-806. Predatory practices.-Every person, corporation, 
joint-stock company, or other association engaged in business within 
this State, who shall enter into any contract, combination, or con
spiracy, or who shall gi're any direction or authority to do any act 
for the purpose of driving out of business any other person engaged 
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therein, or who for such purpose shall in the course of such business 
sell any article or product at less than its fair market value, or at 
a less price than it is accustomed to demand or receive therefore in 
any other place under like conditions; or who shall ~ell any article 
upon a condition, contract, or understanding that it shall not be 
sold again by the purchaser, or restrain such sale by the purchaser, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by a fine not exceeding five thousand dollars, or 
by imprisonment not exceeding one year, or by both said punishments. 
( 1905, p. 638; Ann. 12033; Comp. 6302f; R. S. 1913, 4050; C. S. 
1922, 3453.) 2 

2. Special Prohibitory Laws 

Comp. Stat. (1929) 
Milk, Cream, Butterfat 

See. 59-509. Milk, cream, or butterfat, unfair discrimination io 
purchase, penalty.-Any person, firm, copartnership, association, or 
corporation, foreign or domestic, doing business in the State of Ne
braska and engaged in the business of buying milk, cream, or 
butterfat, either through independent agents or by direct shippers 
for the purpose of manufacture or for the sale of such milk, cream, 
or butterfat, who shall discriminate between different sections, locali· 
ties, communities, cities, or villages of this State by purchasing such 
commodities at a higher price or rate in one locality than is paid for 
the same commodity by said person, firm, copartnership, assoeiation, 
or corporation in another locality, after making due allowance for 
the difference, if any, the actual cost of transportation, by train, truck, 
or other carrier from the locality of such purchase to the locality of 
manufacture or the locality of the sale of such milk, cream, or but
terfat, shall be deemed guilty of unfair discrimination, which is hereby 
prohibited and declared to be unlawful, and, upon conviction thereof 
shall be punished by a fine not exceeding one hundred dollars or im
prisonment Ln the county jail not exceeding ninety days, or both, for 
the first offense and for the second and each subsequent offense not 
exceeding five hundred dollars, or imprisonment in the county jail 
not exceeding six months, or both: Provided, That it shall not be 
unfair discrimination for any person, firm, copartnership, association, 
or corporation to pay in any section, locality, community, city, or vil
lage of this state, a price equal to that actually paid on the same day 
by any bona fide competitor in such place, or its trade territory for 
milk, cream, or butterfat of the same kind and grade, if such price is 

1 See :u.ARKETING uws su.n: vol. State Antitrust Law&: General Antitru&t 
lAw&. 
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paid in a good faith effort to meet such competition, and the burden 
nf proving such facts shall be upon the defendant. (1927, p. 59; 
1929, p. 84.) • 

Comp. Stat. (Kyle, Supp. 1939) 
Milk, Cream, Butterfat 

Sec. 59-lOOL Unfair methods of competition, defined.-Unfair 
methods of competition and unfair acts in the buying of milk or 
cream on the basis of the butterfat contained therein by any person, 
firm, copartnership, corporation, or association, or agent of either, 
the effect or tendency of which is to destroy or substantially injure 
those engaged in the buying of milk, cream, or butterfat and/or the 
manufacture thereof, or create a monopoly, are hereby declared 
unlawful. That for the purpose and within the meaning of this act 
it shall be unlawful for any person, firm, copartnership, corporation, 
or association, or agent of either: (a) To give or to loan any person, 
firm, copartnership, corporation, or association any cream can, ap
paratus, or equipment for a cream station, or in any manner furnish 
the same w any person, firm, copartnership, corporation, or as
sociation for a consideration less than the fair market value thereof. 
or to furnish any person; firm, copartnership, corporation, or as
sociation money or credit with which to buy milk or cream on the 
basis of the amount of butterfat contained therein: Pro-vided, That 
this act shall not be construed to prevent any person, firm, copartner
ship, corporation, or association from furnishing cream cans, ap
paratus, or equipment for a cream station or money or credit with 
which to buy milk or cream, on the basis of the amount of butterfat 
contained therein to its agents or employees. (b) To pay a. higher 
price for milk or cream of the same quality which has been shipped 
by a producer to a cream station or buying station by common carrier 
or truck than is paid any producer who delivers his milk or cream w 
the door of such cream station or buying station: Provided, It shall 
not be considered an unfair practice for any person, firm, copartner
!"hip, corporation, or association engaged in the manufacture of milk 
and/or cream W pay a higher price for milk andjor cream of the 
same grade and quality shipped direct by a producer to place of 
manufacture. (c) To fail to pay or render in accordance with ad
\"ertisement, statement broadcasted by radio, or holding out to the 
shipper or his representative the full price for dairy products pur
chased; to fail to deduct full transportation costs; to fail to deduct 
actual costs of hauling when such products are gathered by wagon 
or truck. (d) To make, cause, or permit to be made, broadcasted 

'St>t> MAIIKmNo UW8 SUR\'l:Y VOLVMI! 8tate A"titrvlt Lat£1: Sperial A"titru&t 
Lan; l:ip('("iol l"d"'''"' A"tUru•t Actl. 
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by radio, or published any false or untrue statement of or concerning 
the business policies or methods of a competitor. (e) To pay or 
offer to pay in trade or in exchange for goods, wares, or merchandise 
a higher price for milk or cream than the cash price paid or offered 
to be paid for milk or cream. (f) To furnish free cans or dairy 
equipment to producers. (1931, p. 72.) 

Sec. 59-1002. Same; violation; penalty.-Any person, firm, co
partnership, corporation, or association violating any provisions of 
this act (C. S. Supp., 1937, 59-1001 to 59-1003) shall be deemed 
guilty of a misdemeanor, and, upon conviction thereof, shall be fined 
in a sum not less than twenty-five dollars ($25.00) nor more than 
five hundred dollars ($500.00) or be imprisoned in the county jail 
not exceeding six months. (1931, p. 73.) 

Sec. 59-1003. Same; validity clause.-If any section, subdivision, 
sentence, or clause in this act shall, for any reason, be held uncon
stitutional or void, such decision shall not affect the validity of any 
other portion of this act (C. S. Supp. 1937, 59-1001 to 59-1003); 
(1931, p. 73.}' 

Comp. Stat •. (Kyle, Supp. 1939) 

Motor Vehicle Dealers 1 

Sec. 60-912. Same; denial or revocation of license, grounds, in
vestigations by administrator.-The administrator [for the depart
ment of roads and irrigation] may, upon his own motion, and shall, 
upon sworn complaint in writing of any person, investigate the 
actions of any such person licensed as a motor vehicle dealer, used 
motor vehicle dealer, or motor-vehicle salesman and shall have power 
to deny any license or revoke any license issued under this act at any 
time when the dealer or salesman has been found guilty of any of the 
following: (a) Violation of any of the provisions of the laws of 
the State of Nebraska or of the United States of America as are 
now in force, or which may be later enacted, that pertain to fair or 
unfair trade practices generally. (b) Intentionally publishing ad
vertising which is misleading or inaccurate in any material particular 
or in any way misrepresents any of the products or services of the 
business conducted. (c) Violation of or refusal to comply with any 
legal request or order of the administrator ·or department. 

• See MARKETING uws sUJWEY volume State Antitrust Laws: SpeeiaJ Antitrust 
Lows; Special Industry Antitrust Acts. 

'The provisions of the Motor Dealers License Act (Comp. Stat., Kyle, Supp. 
1939. sees. 00-901 to 60-919) regulating and licensing the sale of motor vehicles, 
which prohibit price discriminations made with intent to substantially lessen 
competition, do not constitute the exercise of arbitrary powers or an interfer
ence with the rights of property or personal liberty guarantt>ed by the State and 
Federal Constitutions. NelsQn v. Tilley, 289 N. W. 388 (1939), 
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(d) Knowingly purchasing, selling, or dealing in stolen motor 
vehicles. (e) Failure to make or provide to the administrator or 
department all listings, notices or reports required by either under 
the laws of the State of Nebraska.. (f) Proof of unfitness of licensee. 
(g) Material misstatement in application for license. (h) Wilfully 
defrauding any retail buyer, to the buyer's damage or any other_per
son in the conduct of the licensee's business. (i) Wilfully discrimi
nating, either directly or indirectly, in price between different pur
chasers of a commodity of like grade or quality where the effect of 
such discrimination may be substantially to lessen competition or 
tend to create a monopoly or to injure or 'destroy the business of a 
competitor. (j) Wilfully discriminating in favor of one purchaser 
against another purchaser of a motor vehicle by contracting to fur
nish or furnishing services or facilities or allowing such discounts or 
rebates in connection with the sale or offering for sale of such motor 
vehicle so purchased upon terms not accorded to all purchasers on 
proportionally equal terms. (k) Wilfully and habitually making 
excessive trade-in allowances on used motor vehicles for the purpose 
of lessening competition or destroying a competitor's business. 
(1) Wilful failure to perform any written agreement with any retail 
buyer. (m) Having made a fraudulent sale, transaction or reposses
sion. (1937, p. 545.) 

Sec. 60-913. Same; survey may be made, when.-For the purpose 
of determining whether or not an applicant for a license or a holder 
of a license has violated any of the provisions of this law with par
ticular regard to price discrimination and excess allowances on used 
motor vehicles, the administrator may authorize or at the request of 
40% of the licensed motor vehicle dealers in any county Qr section 
larger than a county of this State, shall authorize a survey to be 
made to determine a fair basis for allowances to be made for used 
cars in purchases thereof or exchanges for other new or used cars. 
Such surny, if made, shall be amended from time to time as market 
conditions change and copies of the survey and amendments thereto 
shall he made available to all licensed dealers and salesmen. Said 
sur,·ey shall serve as a guide and shall in no way be binding upon 
any licensed dealer or salesman except for the purposes stated herein
before in this act. (1937, p. 546.) 8 

'St't' w.,BKETTNG LAws Bt'llVEY volume State Arttitnul Law1: Special Antitru.d 
Latrs: Spt'('«U l"du11trg A~ttitrll.!t Actl. 

210:!35*--40-rol. 2-18 



NEVADA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Comp. Laws (Hillyer, Supp., 1938) 

See. 1470.21 Contracts validated under certain provisions
Provisions enumerated.-SEc, 1. No contract relating to the sale or 
resale of a commodity which bears, or the label or container of 
which bears, or the vending equipment through which .such com
modity is sold bears, the trade-mark, brand, or name of the producer 
or distributor of such commodity, and which commodity is in fair 
and open competition with commodities of the same general class 
produced or distributed by others, shall be deemed in violation of any 
Ia ws of the State of Nevada by reason of any of the following 
provisions which may be contained in such contract: 

(1) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the vendor, subject, however, to any and 
ull State sale or excise tax, the amount of which shall be in addition 
tc any price schedule; 

(2) That the vendee or purchaser of such commodity require any 
person, partnership, firm, corporation, joint-stock company, or other 
association to agree not to resell such commodity at not less than the 
minimum price stipulated by the original vendor, producer, or agent. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without reference to 
such agreement in the following cases: 

( 1) In closing out in good faith the owner's stock for the bona fide 
purpose of discontinuing dealing in any such commodity and plain 
notice of the fact is given to the public; 

(2) ""hen the goods are altered, damaged, or deteriorated and plain 
notice of the fact is given to the public in the advertisement and sale 
thereof, such notice to be conspicuously displayed in all advertise
ments and to be affixed to the commodity; 

205 



206 PRICE CONTROL LEGISLATION 

(3) By any officer acting under an order of court. (L. 1937, c. 48, 
p. 87, sec. 1.) 

Sec. 1470.22. Unfair competition defined.-SEc. 2. Willfully and 
knowingly advertising, offering for sale, or selling any commodity at 
less than the minimum price stipulated in any contract entered into 
pursuant to the provisions of this act, whether the person so adver
tising, offering for sale, or selling is or is not a party to such contract, 
is unfair competition and is actionable at the suit of any person 
damaged thereby. (Id., sec. 2.) 

Sec. 1470.23. This act shall not apply to any contract or agreement 
between or among producers or distributors or between or among 
wholesalers or between or among retailers as to sale or resale prices. 
(Id., sec. 3.) 

Sec. 1470.24. Terms of act defined.-SEc. 4. The following terms, 
as used in this act, are hereby defined as follows : · 

(1) "Commodity" means any subject of commerce; 
(2) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher; 
(3) "Retailer" means any person selling a commodity to con-

sumers for use; · 
(4) "Person" means an individual, a corporation, a partnership, an 

association, a joint-stock company, a business trust, or any unincor-
porated organization. (I d., sec. 4.) ' 

Sec.1470.25. What deemed violation.-SEc. 5. For the purpose of 
preventing evasion of the resale price restrictions imposed in respect 
of any commodity by any contract entered into pursuant to· the pro
visions of this act (except to the extent authorized by the said 
contract): 

(1) The sale or offering for sale of such commodity in combination 
with any other commodity shall be deemed a violation of such resale 
price restriction, for which the remedies prescribed by section 2 of 
this act shall be available. (Id., sec. 5.) 

Sec. 1470.26. Minimum sale price, how established.-SEc. 6. No 
minimum resale price shall be established for any commodity, under 
any contract entered into pursuant to the provisions of this act, by 
any person other than the owner of the trade-mark, brand, or name 
used in connection with such commodity or by a distributor or agent 
specifically authoried to establish said price by the owner of such 
trade-mark, brand, or name. (I d., sec. 6.) 

Sec. 1470.27. Invalidity of one portion not to affect others.-If 
any provisions of this act are declared unconstitutional, it is the 
intent of the legislature that the remaining portions thereof shall 
not be affected, but that such remaining portions remain in full force 
and effect. (Id., sec. 7.) 
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· Sec. 1470.28. Short title.-This act may be known and cited as the 
"Fair Trade Act." (Id., sec. 8.) 

Sec. 1470.29. In effect.-This act shall be in full force and effect 
from and after its passage and approval. (I d., sec. 9.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 



NEW HAMPSHIRE 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L. 1937, e. 184 

Sec. 1. Fair Trade Act.-No contract relating to the sale or resale 
of a commodity which bears, or the label or content of which bears, 
the trade-mark, brand, or name of the producers or owner of such 
commodity and which is in fair and open competition with com
modities of the same general class produced by others shall be 
deemed in violation of any law of the State by reason of any of the 
following provisions which may be contained in such contract: 
That the buyer will not resell such commodity at less than the mini
mum price stipulated by the vendor; that the producer or vendee of a 
commodity require upon the sale of such commodity to another, that 
such purchaser agree that he will not in turn, resell such com
modity at less than the minimum price stipulated by such producer 
or vendee. Such provisions in any contract shall be deemed to 
contain or imply conditions that such commodity may be resold 
without reference to such agreement in the following cases: 

I. In closing out the owner's stock for the purpose of discontinuing 
delivery of any such commodity: Provided, lwtcever, That such stock 
is first offered to the manufacturer of such stock at the original 
invoice price, at least ten days before such stock shall be offered for 
sale to the public. 

II. When the goods are damaged or deteriorated in quality, and 
notic~ is given to the public thereof. 

III. By any officer acting under the orders of any court. 
Se(. 2. Unfair tompetition.-Wilfully and knowingly advertising, 

uffering for sale, selling, or disposing of any commodity at less than 
the price stipulated in any contract entered into pursuant to the 
provisions of the preceding section, whether the person so advertising, 
offering for sale, selling, or disposing of is or is not a party to such 

209 



210 PRICE CONTROL LEGISLATION 

contract, is unfair competition and is actionable at the suit of any 
person injured thereby. 

Sec. 3. Exception.-This act shall not apply to any contract or 
agreement between producers or between wholesalers, or between 
retailers as to sale or resale prices. 

Sec. 4. Injunction.-Any person, firm, corporation, or incorporated 
trade association may maintain an action in the superior court to 
enjoin a continuance of any act or acts in violation of section 2 
hereof and if injured thereby for the recovery of damages. If, in 
such action, the court shall find that the defendant is violating or has 
violated any of the provisions of said section 2 it shall enjoin the 
defendant from a continuance thereof. It shall not be necessary 
that actual damages to the plaintiff be alleged or proved. In addi
tion to such injunctive relief, the plaintiff in said action shall be 
entitled to recover from the defendant three times the amount of 
the actual damages, if any, sustained. 

Sec. 5. Act named.-This act may be known and cited as the ''Fair 
Trade Act." 

Sec. 6. Take effect.-This act shall take effect upon its passage. 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 



NEW JERSEY 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Rev. Stat. (1937), as amended by L. 1938, e. 165 

Sec. 56 :4-3. Definitions.-As used in this article: "Producer" 
means grower, baker, maker, manufacturer, or publisher. 

"Commodity" means any subject of commerce. 
Source L. 1935, c. 58, sec. 4, p. 141. 
Sec. 56:4-4. Application of article.-This article shall not apply 

to any contract or agreement between wholesalers or between pro
ducers or between retailers as to sale or resale prices. 

Source L. 1935, c. 58, sec. 3, p. 141. 
Sec. 56: 4-5. ( 1) No contract relating to the sale or resale of a 

commodity which bears, or the label or content of which bears, or the 
vending equipment from which said commodity is sold to consumers 
bears, the trade-mark, brand, or the name of the producer or owner 
of such commodity and which is in fair and open competition with 
commodities of the same general class produced by others· shall be 
deemed in violation of any law of this State by reason of any of the 
following provisions which may be contained in such contract: 

(a) That the buyer will not resell such commodity except at the 
price stipulated by the vendor; 

(b) That the producer or vendee of a commodity require upon 
the sale of such commodity to another, that such purchaser agree that 
he will not, in turn, resell except at the price stipulated by such pro
ducer or vendee. 

'Tht> Fair Tradt> Act is constitutional, the court citing Old Dearbo"' DiB
tributing Oo. v. Seagrom-DistillerB Corp., 299 U. S. 183, 57 Sup. Ct. 139, 81 
L. Ed. 109 (19;{61 as authority. Johnson d Jolt.nsfJtt v. Weiubard BrotJ., 121 
N. J. Eq. 61\5, 191 Atl. 873 (1937) rev'g 120 N. J. Eq. 314, 184 Atl. 783 (1936). 
P.\RTIES F.STABI.ISHISG A RESALE PRICE. 

In allowing a whol{'Sal~r to fix a rt>Sale price, it was held that the statute does 
not ~uire the ~SIIlle price to be fixt>d by or on behalf of the owner of the 
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(2) Such provisions in any contract shall be deemed to contain 
or imply conditions that such commodities may be resold without 
reference to such agreement in the following cases: 

(a) In closing out the owners' stock for the purpose of discontinu
ing delivering any such commodity; 

(b) When the goods are damaged or deteriorated in quality, and 
notice is given the public thereof; 

trade-mark. Schenley Products Oo. v. Franklin. Stores Oo., 124 N. J. Eq. 100, 
199 Atl. 402 (1938) rev'g 122 N. J. Eq. 69, 192 Atl. 375 (19371. 

A "sole exclusive distributor" can establish a resale price. Houbigant Sales 
Oorp. v. Woods Out Rate Store, 123 N. J. Eq. 40, 196 Atl. 683 (1937). 
MANNER OF ESTABLISHING A RESALE PRICE. 

The statute requires that a resale price must be fixed by and incorporated in 
a contract. Houbigant Sales Oorp. v. Woods Out Rate Store, supra. A single 
valid contract is sufficient to establish a resale price restriction and put the 
statute in operation. Revlon Nail Enamel Oorp. v. Oharmley Drug Store, 
123 N. J. Eq. 301, 197 Atl. 661 (1938). A separate consideration is not neces· 
sary to support a resale price restriction incorporated in a contract Houbigant 
Sale., Corp. v. Woods Out Rate Store, supra. 
EXCEPTED SALES. 

The retailer may remove the mark or brand and sell the merchandise be 
owns at his own price but he may not utilize the goodwill of another without 
complying with the statute. Johnson & Johnson v. Weissbard Bros., supra. It 
is no defense that the liquor law forbids the removal of the label, thereby 
preventing the retailer from avoiding the resale price restriction. Schenley 
Products Oo. v. Franklin Stores Co., supra. 
INDIRECT PRICE CUTTING. 

A department store which allows its employees a 10-percent discount on all 
merchandise in the store is in violation of the statute when the net price to 
the employees is less than the price established under a Fair Trade contract. 
Bristol-Myers Co. v. Bamberg(/r Co., 122 N.J. Eq. 559, 195 Atl. 625 (1931), aff'd 
124 N.J. Eq. 235, 1 Atl. (2d) 332 (1938). 
PARTIES BOUND BY A RESALE PRICE RESTRICTION. 

Resale prices established under the Fair Trade Act are binding upon non
contracting retailers only with respect to so much of the maker's products as 
were acquired by the retailer with notice of the prices so fixed. Lentheric Inc. 
v. Wei8shard Bros., 122 N. J. Eq. 573, 195 Atl. 818 (1937) ; Johnson & Johnson 
v. Weissbard Bros., s·upra. See also Burnstein v. Oharlines, 10 Atl. (2d) 646 
(1940). 
DEFENSES TO VIOLATION OF FAITH TRADE CONTRACTS. 

Plaintiff is required to use due diligence in enforcing resale price re.strictions. 
Oalvert Distilling Oo. v. Go!d'B Drug Stores, 123 N. J. Eq. 458, 198 AtL 536 
(19:18). 

Where plaintiff refused to sell to defendant retailer upon the same terms as 
bad been given to other chain stores, an injunction was denied. Lentheric Inc. 
v. Weissbard Bros., supra. But where plaintiff confined the sale of his product 
to beauty parlors as a business policy and in order to maintain the standard 
of his product, refused to sell to drug stores, an injunction was granted against 
the defendant drug store, the court holding that the defendant was not dis
criminated against. Revlon Nail Enamel Corp. v. Oharmley Drug Store, supra. 

Where a manufacturer of a commodity on which a resale price bad been 
established allowed another manufacturer to sell both the price-fixed commod
ity and another article in a combined package for less than the price established 
for one commodity, defendant retailer was justified in not complying with the 
price restriction, the manufacturer having abandoned its price structure. 
l111gazine RcoPating Razor Oo. v. Wei.ssbard Bros., 125 N. J. Eq. 593, 7 AU. 
(2d) 411 (1939). 
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(c) By any officer acting under orders of any .,court. (L, 1935, 
e. 58, see. 1, p.140; L. 1938, c. 165, sec. 1, p. 375.) . . 

Sec. 56: 4-6. Willfully and knowingly advertising, offering for sale 
or selling any commodity at less than the price stipulated in any 
contract entered into pursuant· to the provisions of section 56: ~5 
of this title, whether the person so advertising, offering for sal~, or 
selling is or is not a party to such contract, is unfair competition 
and is .actionable at the suit of the producer or distributor of such 
commodity or at the suit of any retailer selling such commodity at 
not less than the price stipulated in any contract entered into pursu
ant to the provisions of section 56: 4-5 of this title. (L. 1935, c. 58, 
sec. 2, p. 141; L. 1938, c. 165, sec. 2, p. 376.) 

Approved .May 14, 1938. 

Rev. Stat. (1937) 

See. 56: 4-1. Unfair practices prohibited.2-No merchant, firm, 
or corporation shall appropriate for his or their own use a name, 
brand, trade-mark, reputation, or goodwill of any maker in whose 
product sukh merchant, firm, or corporation deals, or discriminate 
ngainst the same by depreciating the value of such products in the 
public mind, or by misrepresentation as to value or quality, or by 
pric•3 inducement, or by unfair discrimination between buyers, or in 
any other manner whatsoever, except where such products do not 
carry any notice prohibiting such practices, and except in the case of 
a receiver's sale or a sale by a concern going out of business. 

Source: 1913, c. 210, sec. 1; p. 377, as am. by L. 1915, c. 376, 
~ec. 1, p. 704:; L. 1916, c. 107, sec. 1, p. 235 (1924 Suppl., sec. 225-1). 

Sec. 56: 4-2. Injunction; damages.-Any person, firm, ot corpora
tion violating any of the provisions of section 56:4-1 of this title 

• The statute is constitutional as a valid exercise of the police power of the 
l'ltate, in ordt'r to prevent the misuse of the trade-mark and goodwill of another. 
The rontraet bPtwe.>n the manufacturer and retailer stated that the resale price 
tlxed by the contract could be disregarded if the retailer removed the trade-mark 
and notice and sold the commodity without the goodwill of the manufacturer. 
The court granted an injunction restraining the retailer from selling below the 
fixed prices, stating that the resale price fixed was not for the article but for 
the USf' and prott>etlon of the trade-mark and good will of the manufacturer. 
iflget'~toll cf Bro. v. Hahne, 88 N. l. Eq. 222, 101 Atl 1030 (1917) i 89 N. J. Eq. 
s:~:!. 108 Atl. 128 (1918). 

Whl"re a manufacturer in selling watches to a jobber forbade the jobber from 
!Wllin~t t11e watches at pril'es less than those specified by the manufacturer, 
forbude the jobber from l!l'tling to n>tailers designated by the manufacturer 
as obje<-tionable and probibib>d the jobber from granting discounts in sales to 
retailers, it was held that such notice was too broad under seetion 56: 4-1, and 
an Injunction against the jobber prohibiting him from selling at less than the 
tlxt>d prices will be deni<'d. The court stated that the rontract would have been 
invalid at common law as a restriction on a chattel after its sale, and the statute. 
bPing strirtly ron!'ltrnt>d, did not validate such an utensive arrangement. ['Aflet'
IQU v. Gold.rtei"' 84 N. J. Eq. 445, 93 Atl193 (1915). 



.. 
214 PRI'CE CONTROL LEGISLATION 

shall be liable, at the· suit ~f the maker of such. branded or trade
marked produc.ts, or any other injured person, to an injunction 
against. such practices, and shall be liable in such suit for all damages, 
directly or indirectly caused, to the ma.ker by such practices, which 
damages may be trebled in the discretion of the court . 

. Source: L. 1913, c. 210, sec. 2, p. 377 (1924 Suppl., sec. 225-2). 

Rev. Stat. (Supp., 1938) 
Alcoholic Beverage Control Act • 

Sec. 33: 1-23.1. Commissioner may enforce fair trade contracts 
for sale of liquor.-The state commissioner of alcoholic beverage 
control is hereby vested with the following powers to be exercised in 
such manner as will assist in properly supervising the liquor indus
try and promoting temperance: The commissioner may, in his dis
cretion, by rule or regulation, prohibit, or regulate the sale of alco
holic beverages within this State in violation of any fair trade con
tract entered into pursuant to the legislative sanction afforded by 
Revised Statutes, title 56, chapter 4. (L. 1938, c. 208, sec. 1, p. 492.) 

, 
B. PROHIBITION OF SALES BELOW COST 

Rev. Stat. (Supp., 1939) 
Fair Sales Act • 

Sec. 56: 4-7. Definitions.-The words and phrases herein shall, un
less the content otherwise indicates, have the following meanings: 

(a) "Cost to the retailer" shall · mean the total consideration 
necessary for the replacement of the merchandise to the retailer at 
the retail outlet, such consideration to be determined by applying to 
said merchandise the same cost per unit as the last quantity purchased 
by the retailer prior to the sale of the said merchandise would have 
cost per unit if bought at the most favorable market price available 
to the retailer at any time within thirty (30) days prior to the said 
sale less any customary trade discounts, but exclusive of discounts 
for cash, display allowances, and unearned discounts for volume. 

1 This statute is constitutional as a valid exercise of the police power of the 
State, as the sale of liquor is not an inherent right in all persons; the legisla· 
ture has the right to regulate its sale for the protection of the public health, 
safety and morals. Gaine v. Burnett, 122 N. J. L. 39, 4 Atl. (2d) 37 (1939). 

• The statute is unconstitutional and an invalid exercise of the police power 
of the State. The businesses regulated are not affected with a public interest 
and in this respect the act is violative of the due process clause. As sales 
below cost are not pernicious nor fraudulent per se, the statute, requiring 
neither an intent to nor effect of injuring competition, has no reasonable rela· 
tlon to the protection of the general welfare. State v. Packard-Bamberger & 
Co., 16 N. J. Misc. 479, 2 Atl. (2d), 509 (1938) ; aff'd, 123 N. J. L. 180, 8 Atl. 
(2d) 291 {1939). 
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(b) "Cost to wholesaler" shall · mean · the total consideration 
necessary for the replacement to the wholesaler at, the wholesale 
outlet, such consideration to be.determined by applying to said mer
chandise the same cost per unit as the last quantity purchased by the 
wholesaler prior to the sale of said merchandise weuld haYe cost 
per unit if bought at the most favorable market price availabl~ to 
the wholesaler at any time within sixty (60) days prior to the said 
sale less any customary trade discounts but exclusive of discounts for 
cash, display allowances, and unearned discounts for volume. 

(c) "Cost to the retailer" and "cost to the wholesaler" must be 
bona fide costs and sales to consumers, retailers, and wholesalers at 
prices which cannot be justified by existing market conditions within 
this State shall not be used as basis for computing costs with 
respect to sales by retailers and wholesalers. 

(d) "Sell at retail" and "sales at retail" shall mean any transfer 
of title to tangible personal property for a valuable consideration 
where such property is to be used by the purchaser for purpose other 
than resale manufacture or further processing. The above terms 
shall also include any such transfer of property where title is 
retained by the seller as security for the payment of the purchase 
price. 

(e) "Sell at wholesale" and "sales at wholesale" shall mean any 
transfer of title to tangible personal property for a valuable con
sideration where such property is to be used by the purchaser for 
purpose of resale manufacture or further processing. The above 
tenus shall also include any such transfer of property where title is 
retained by the seller as security for the payment of the purchase 
price. . 

(f) "Retailer" shall mean and include every person, firm, corpo
ration or association engaged in the business of transferring title 
within this State to tangible personal property for a valuable con
sideration where such property is to be used by the purchaser and 
is not to be resold or used for the purpose of manufacture or further 
processing. 

(g) "Wholesaler" shall mean and include every person, firm, corpo
ration or as..<lOCiation engaged in the business of transferring title 
within this State to tangible personal property for a valuable con
sideration where such property is to be resold by a retailer. 

'""~ho.lt'saler" sha.ll also include any person, firm, corporation or 
assoctatlon conductmg a warehouse connected with or separate and 
apart from a retail outlet where goods to be sold at said retail outlet 
are stored prior to tra.nsfer to said retail outlet for sale. (L 1938, 
e. 394, sec. 1.) 
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Sec. 56:4-8. Sales below cost.-It is hereby declared that the ad. 
vertisement, offer for sale, or sale of any merchandise at less than cost 
by retailers is prohibited. (Id., sec.~.) 

SeC:. 56: 4-9. Mark-up.-It is hereby declared that the advertise
ment, offer for sale, or sale of any merchandise at less than cost by a 
wholesaler plus a two per centum (2%) delivery charge is prohibited. 
(Id., sec. 3.) 

Sec. 56:4-10. Penalty.-Any person, firm, corporation, or associa
tion who shall violate any of the provisions of this act shall forfeit 
and pay a penalty of not less than fifty dollars ($50.00) nor more than 
one hundred dollars ($100.00) for each offense to be sued for and 
recovered by and in the name of "The State of New Jersey." 
(ld., sec. 4.) 

Sec. 56: 4-11. Enforcement.-Every district court in any city or 
judicial district in any county and every . court of common pleas in 
any county is hereby empowered, upon filing of a complaint in 
writing, duly verified, which said verification may be made by any 
resident of the State of New Jersey, upon information and belief, that 
any person, firm, corporation or association has violated any of the 
provisions of this act, to issue 'process at the suit of the State of New 
Jersey as plaintiff, such process shall be by summons returnable in 
not less than five or more than fifteen entire days; such process shall 
state what provision of the law is alleged to have been violated by 
the defendant or defendants, and on the return of such process or at 
any time to which the trial shall be adjourned, the said court shall 
proceed with or without a jury as the defendant may desire, to hear 
testimony and to determine and give judgment in the matter without 
the filing of any pleadings for the plaintiff, for the recovery of such 
penalty with costs, or for the defendant, and the said court shall, if 
judgment be rendered for the plaintiff, cause any such defendant, 
who may refuse or neglect to forthwith pay the amount of the judg
ment rendered against him and all the costs and charges incident 
thereto, to be committed to the county jail for any period not exceed
ing one hundred days; that the officers to serve and execute all process 
under this act shall be the officers authorized to serve and execute 
process in said court; that said district court or court of common 
pleas shall have power to adjourn the hearing or trial in any case 
from time to time. 

The clerk of any district court or of any court of common pleas may 
sign and seal any process required to be issued under this act. Any 
judgment recovered for a penalty under the provisions of this act 
in any district court may be docketed in the same manner as judg
ments in said court are docketed under the provisions of chapter 32 
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of title 2 of the Revised Statutes. Execution may issue for the 
collection of any judgment obtained under this act, against the goods 
and chattels and body of the defendant without any order first 
obtained for such purpose. (Id., sec. 5.) 

Sec. 56: 4-12. Penalties remitted to treasurer.-Every penalty 
recovered for any violation of this act shall be remitted to the 
Treasurer of the State of New Jersey. (Id., ~. 6.) -

Sec. 56:4-13. Injunctive relief.-Nothing herein contained shall 
prevent the court of chancery from granting an injunction for con
tinued violations of this act. (I d. sec. 7.) 

Sec. 56:4-14. Exceptions.-The provisions of this act shall not 
apply to sales at retail or sales at wholesale, (a) where merchandise 
is sold in bona fide clearance sales and is advertised, marked, and 
sold as such, (b) where merchandise is imperfect or damaged. or is 
being discontinued and is advertised, marked, and sold as such, (c)' 
where merchandise is sold upon the final liquidation of any business, 
(d) where merchandise is sold for charitable purposes, (e) where 
the price of merchandise is made to meet the legal price of a com
petitor for merchandise of the same grade, quality, and quantity, and 
(f) where merchandise is sold by any officer acting under the direction 
of any court. (ld. sec. 8.) 

Sec. 56: 4-15. Citation.-This act may be known and cited as the 
•'Fair Sales Act." (Id. sec. 9.) 

Sec. 56 :4-16. Effect of partial invalidity.-If any section, sen
tence, or clause of this act shall for any reason be held invalid or 
unconstitutional, such decision shall not affect the validity of the re
maining parts hereof. (Id. sec. 10.) 

C. ANTIDISCRil\HNATION 'LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 
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REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Stat. Ann. (Courtright, Supp., 1938) 

Sec. 145-107. Contracts relating to the sale of trade-marked 
articles.-No contract relating to the sale or resale of a commodity 
which bears, or the label or content of which bears the trade-mark, 
brand, or name of the producer or owner of such commodity and 
which is in fair and open competition with commodities of the same 
general cbss produced by others shall be deemed in violation of any 
law of the State of New Mexico by reason of any of the following 
provisions which may be contained in such contract: 

{1) That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 

(2) That the vendee or producer shall require that any person to 
whom delivery of a commodity is made for the purpose of resale 
shall agree that the latter will not, in turn, resell except at the price 
stipulated by the vendor or vendee. 

Such provisions in any contract shall be deemed to ~ontain or 
imply conditions that such commodity may be resold without refer· 
ence to such agreement in the following cases : 

(1) In closing out in good faith the owners' stock or any part 
thereof for the purpose of discontinuing [or] delivering any such 
commodity. 

(2) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

(3) By any officer acting under the orders of any court. (L. '37, 
ch. 44:, see. 1.) 

Sec. U5-108. Unfair competition defined.-Wilfully and know
ingly ad,·ertising, offering for sale, or selling any commodity at less 
than the price stipulated in any contract entered into pursuant to 
the provisions of section 1 (14:5-107) of this act, whether the person 
so advertisin~. offering for sale, or selling is or is not a party to such 

210:.!3:1•-40-vol. 2-19 219 
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contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. (L. '37, ch. 44, sec. 2.) 

Sec. 145-109. Contracts between producers or between whole· 
salers.-This act shall not apply to any contract or agreement be
tween producers or between wholesalers or between retailers as to 
sale or resale prices. (L. '37, ch. 44, sec. 3.) 

Sec. 145-110. Terms defined.-The following terms, as used in this 
act, are hereby defined as follows: "Producer" means grower, maker, 
baker, manufacturer or publisher. "Commodity" means any subject 
of commerce. (L. '37, ch. 44, sec. 4.) 

Sec. 145-111. Constitutionality.-If any provision of this act is 
declared unconstitutional it is the intent of the legislature that the 
-remaining portions thereof shall not be affected but that such re
maining portions remain in full force and effect. (L. '37, ch. 44, 
sec. 5.) 

Sec. 145-112. Emergency clause.-That it is necessary for the 
p:reservation of the public peace, health and safety of the inhabitants 
of the State of New Mexico that the provisions of this act shall be· 
come effective at the earliest possible time, and therefore an emer
gency is hereby declared to exist:, and this act shall take effect and be 
in full force and effect from and after its passage and approval. (L. 
'37, ch. 44, sec. 6.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

. No provisions. 

1. General Prohibitory Laws 

2. Special Prohibitory Laws 

Stat. Ann. (Courtright, Supp,. 1938) 
Motion Pictures 

Sec. 35-2910. Filing names and information as to certain films 
with corporation commission.-Whenever a producer andjor dis
tributor announces a group or series of pictures or annual product 
to exhibitors, either made or to be made, it shall be filed immediately 
with the corporation commission and announced directly and 
simultaneously to all exhibitors in competitive situations. All pic
tures or productions shall be announced by either name, title, star, 



NEW MEXICO 221 

star series, series, or by number and shall be classified in groups as 
to the price andjor box office value. Each group so classified shall 
be identified by letters A., B, C, D, etc.; group "A" being the 
highest priced or best box-office pictures or productions; Group "B" 
being the next highest priced or next best box-office pictures or 
productions, and so on, and the number of pictures in each group 
~hall be specified. In the event of any change or changes in the 
product made, or to be made, making it different from that in the 
announcement filed with the corporation commission, notice of the 
nature of such change or changes made or to be made shall be filed 
with the corporation commission within ten days after such change, 
or changes are made. After one competitive exhibitor has purchased, 
rented, or contracted for his proportionate part of a product, it shall 
be unlawful for the producer andjor distributor to sell or lease the 
remainder of said product to the other competitive exhibitor or ex
hibitors, on a different playing arrangement or for a less price, for a 
period of six months. And all pictures sold or leased by producers 
andjor distributors shall be by written contract, in which the price 
paid or to be paid, and playing arrangement for each picture sold 
or leased shall be stated. Any producer or exhibitor violating any 
of the provisions of this section shall, upon conviction thereof, be 
punished by a fine of not less than one thousand dollars ($1,000.00) 
and not more than twenty thousand dollars ($20,000.00}. (L. '33, 
ch. 177, sec. 6.) 

Sec. 35-2912. Rebates unlawful-Penalty.-It shall be unlawful 
for any producer and/or distributor or any other person, either 
directly or indirectly, to giYe any secret refund, rebate, or reward of 
any kind to any competitiYe exhibitor, or for any competitive ex· 
hibitor to receive, either directly or indirectly, any secret refund, 
rebate, or reward of any character from any producer, distributor, 
or any other person, or for any producer, distributor, or any other 
person to sell, lease, license or supply any motion picture or pictures, 
or permit same to be done to any competitive exhibitor by or through 
any secret or undisclosed manner, method, contract, combination, or 
arrangement of any kind, or for any competitive exhibitor to so 
receive or acquire same in such a maimer, or to exhibit any such 
motion picture or pictures so received or acquired. Any person 
riolating any of the provisions of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof, punished by a fine. 
of not lt>ss than one thousand dollars ($1.000.00) nor more than 
twt>nty thousand dollars ($20.0l10.00) for each offense and by impris
onment at hard labor of not less than one year or more than one year 
for each offense. Each and erery picture furnished, received, or 
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exhibited in violation of any of the provisions of this act shall be 
deemed a separate offense. (L. '33, ch. 177, sec. 8.) 

Sec. 35-2918. Civil liability for violations.-Any person, or per
sons, or corporation, who shall violate any of the provisions of this 
act, shall be civilly liable in both actual and punitive damages to 
the person or persons injured, damaged, or discriminated against for 
any and all damages occasioned thereby, either directly or indirectly, 
and including all costs and attorney's fees. (L. '33, ch. 177, sec. 14.) 

See. 35-2927. Construction clause.-Should any action, or func
tion of any section of this act be declared unconstitutional by any 
court of this State, the same shall not affect the validity of the re
maining part thereof, it being expressly declared that such is the 
intention of the legislature. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Unconsolidated Laws (McKinney) 

Sec. 2201. Price fixing of certain commodities permitted.-No 
contract relating to the sale or resale of a commodity which bears, 
or the label or content of which bears, the trade-mark, brand, or 
name of the producer or owner of such commodity and which is 
in fair and open competition with commodities of the same general 
class produced by others shall be deemed in violation of any law of 
the State of New York by reason of any of the following provisions 
which may be contained in such contract: 

(a) That the buyer will not resell such commodity except at the 
price stipulated by the vendor; 

(b) That the vendee or producer require any dealer to whom he 
may resell such commodity to agree that he will not, in turn, resell 
except at the price stipulated by such vendor or by such vendee. 
(Subd. 1 amended by L. 1938, e. 14, sec. 1, in effect Feb. 10, 1938. 
Amendment corrected errors in paragraphs (a) and (b).) 

2. Such provisions in any contract shall be deemed to contain or 
imply conditions that such commodity may be resold without refer
ence to such agreement in the following cases: 

(a) In closing out the owner's stock for the purpose of discontinu
ing delivering any such commodity. 

(b) When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

(c) By any officer acting under the orders of any court. 
Sec. 2202. Unfair competition defined and made adionable.

Sw. 2. Wilfully and knowingly advertising, offering for sale, or sell
ing any commodity at less than the price stipulated in any contract 
enten>d into pursuant to the provision of section one of this act, 
whether the person so advertising, offering for sale, or selling is or 

223 
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is not a party to such contract, is unfair competition and is actionable 
at the suit of any person damaged thereby. 

See. 2203. Exeeptions~-SEc. 3. This act shall not apply to any con
tract or agreement between producers or between wholesalers or 
between retailers as to sale or resale prices. 

See. 2204. Definitions.-SEc. 4. The following texms, as used in 
this. act, are hereby defined as follows: "Producer" means grower, 
baker, maker, manufacturer, or publisher. "Commodity" means any 
subject of commerce. , 

See. 2205. Effect of partial invalidity.-SEc. 5. If any provision 
of this act is declared unconstitutional it is the intent of the legisla
ture that the remaining portions thereof shall not be affected but that 
such remaining portions remain in- full force and effect. (L. 1935, 
c. 976, in effect May 17, 1935.) 

Judicial Decisions 
Application of the Common Law. 

A contract whereby a manufacturer of proprietary articles agreed 
to give a ten percent discount to wholesalers who maintained a stipu
lated resale price is valid. A manufacturer of patented and trade
·marked commodities can exercise such a control after sale in order 
to protect his goodwill. John D. Park & 80'1't8. Oo. v. National 
Wholesale Druggists Ass'n, 175 N.Y. 1, 67 N. E. 136 (1903), aff'g 54 
App. Div. 223, 66 N. Y. Supp. 615 (1900). 

Application of the Antitrust Law. . 
A contract made by a single producer with a group of de~lers for 

the maintenance of a price scale on his products and for the enforce
ment thereof by prohibiting dealers from selling to one who violates 
the price scale is not invalid under the antitrust law (Gen. Bus. L. 
sec. 340) and affords no basis for a claim of damages by one claiming 
to be aggrieved thereby. Marsich v. Eastman Kodak Oo., 244 App. 
Div. 295,279 N.Y. Supp.140 (1935), aff'd 269 N.Y. 621,200 N. E. 27 
(1936); Walsh v. Dwight, 40 App. Div. 513,58 N.Y. Supp. 91 (1899). 

Constitutionality of the Act. 
The Fair Trade Act is constitutional as a valid exercise of the 

police power of the State, following Old Dearborn Distributing Oo. 
v. Seagro:m-Distillers Oorp., 299 U. S. 183, 57 Sup. Ct. 139, 81 L. Ed. 
109 (1936) (see Resale Price Maintenance, Illinois, supra). Bourjois 
Sak~ Oorp. v. Dorfml.ln, 273 N. Y. 167,7 N. h (2d) 30 (1937), over· 
ruling Doobleday-Doran &: Oo. v. R. H. ~.V.acy & Oo., 269 N. Y. 
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272, 199 N. E. 409 (1936). In the last cited case, the court of appeals 
stated that while the statutory validation of resale price c.ontracts 
might be constitutional, the attempt to bind noncontracting dealers 
under section 2 (sec. 2201) of the act was unconstitutional. In Ooty, 
lM., v. Hearn Department Stores, 158 Misc. 516, 284 N. Y. Supp. 
909 ( 1935), the statute was also held unconstitutional because of the 
nom:igners' clause. The court stated as objections to the act that no 
machinery is provided for judicial or administrative review of any 
of the acts of producers in fixing prices; there is no requirement that 
the prices fixed be uniform; there is no standard set up which is 
adjustable to particular conditions in given localities; there is no 
standard set up to guide noncontracting retailers as to which contract 
they are to be bound by, the statute permitting the producer to have 
many forms of contract; there is no standard set up as to the method 
of fixing prices, the producer being permitted to establish prices 
which may be exorbitant, arbitrary, and unreasonable; the statute 
furnishes no standard for its enforcement, it resting in the discretion 
of the producer to enforce or not to enforce his agreements against 
any retailer, contracting or noncontracting. The absence of fa~r 

standards in the statute and the controlling effect of the whim of a 
producer over the business of others render the. statute unconstitu
tional as arbitrary, discriminatory, and unreasonable, 

Application of the Act. 
Commodities Subject to Resale Price Maintenance. 

Gasoline, when sold to the public through gas tanks which bear 
the trade-mark of the producer, is within the scope of the Fair 
Trade Act. Schumer v. Essar Gas Stati0118, Inc., 100 N. Y. L. J. 
1125 (App. Div. Oct. 13, 1938), 3 CCH 25161. Broadway Arthur 
Garage v. Coliseum Motors, 100 N. Y. L. J. 814 (Sup. Ct. N. Y. 
County, Sept. 23, 1938); 2 P-H 40480; 3 CCH 25158. 

"11ere a fabric manufacturer contracted to supply a dress manu
facturer with a certain trade-marked fabric, the agreement establish
ing prices at which the dress manufacturer was to sell the finished 
product, the fabric manufacturer cannot enforce the resale prices 
fixt>d against a retailer selling dresses of the same fabric. Inasmuch 
as only the cloth bore a trade-mark, a finished garment of that fabric 
is not a "commodity" bearing a trade-mark within the purview of 
the Fair Trade Act. .Vallimon Fabrics Oorp. v. R. H. Jlacy & Oo., 
Inc .• 101 N. Y. L. J. 3003 (Sup. Ct. N. Y. County, June 28, 1939), 
170 llisc. 875, N.Y. Supp. (2d) 203 (1939), 3 CCH 25284. 
1\lannu of Establishinr a Resale Price. 

It is not essential that contracts be made with substantially all 
dealers. It is sufficient if there are agreements made indicatm"g an 
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intention to resort to the provisions of the act. Calvert Distillers 
Corp. v. Nussbaum Liquor Store, I'M., 166 Misc. 342, 2 N. Y. Supp. 
(2d) 320 (1938); Cakert Distillers Corp. v. Stockmatn, 26 Fed. 
Supp. 73 (D. C. N. Y., 1939). 

A retailer's cost and profit chart which is not an advertising cir
cular alone but contains an express notice by the distributor of what 
the minimum retail prices are, is sufficient. Calvert Distillers Corp. 
v. Naok, 101 N.Y. L. J. 2015 (Sup. Ct. N.Y. County, May 1, 1939). 

Types of Resale Price Established. 

A wholesale as well as a retail price may be fixed. Gillette Safety 
Razor Co. v. Green, 167 Misc. 251, N. Y. Supp. (2d) 822, aff'd 258 
App. Div. 723, 15 N.Y. Supp. (2d) 142 (1938). 

The resale price established must be a fixed or stipulated price 
and not merely a price suggested or recommended by the owner or 
producer. Catvert Distillers Corp. v. Nussbaum Liquor Store, supra; 
Calvert Distillers Corp. v. Stockman, supra. 

A contract establishing a resale price and providing for trade-in 
allowances is sufficiently definite to be enforced. Schimpf v. R. H. 
Maey &: Co., 166 Misc. 654, 2 lf. Y. Supp. (2d) 152 (1938), rev'd. 
in part, 254 App. Div. 835, 6 N. Y. Supp. (2d) 328 (1938); cf. 
Kline v. Davega Oity Radio, 168 Misc. 835, 4 N. Y. Supp. (2d) 541 
(1938). 

The resale price established need have no relation to the value of 
the article and a price established by the owner of the trade-mark 
for "one dram or less" of perfume is enforceable. Guerlain, Inc., v. 
F. W. Woolworth Co., 170 Misc. 150, 9 N.Y. Supp. (2d) 886 (1939); 
Lentheric, Trw., v. W. T. Grant Oo., 13 N. Y. Supp. (2d) 169, 251 App. 
Div. 348 (1939). 

The prices fixed must be uniform in any one competitive area and 
there must be no unfair discrimination in prices to retailers. Cakert 
Distillers Corp. v. Nussbaum Liquor Store, supra; Cal!vert Distillers 
·corp. v. Stockman, aupra. . 

A "retail" price fixed in a contract does not necessarily contemplate 
a resale price and a wholesaler not party to the contract, reselling 
at less than the "retail" price established is not violating the Fair 
Trade Act. Lucien Lelong, Inc. v. H. Mohr&: Co., 169 Misc. 560, 
s N. Y. Supp. (2d) 131 (1938). 

Excepted Sales. 
A sale of damaged goods at prices less than those fixed in a resale 

price contract is not within the provisions of the statute. Ritter v. 
Gorlitz, 98 N.Y. L. J. 2184 (Sup. Ct. N.Y. County, Dec. 14, 1937), 
3 CCH 25088. 

The owner of a commodity may remove the trade-mark and sell it 
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at his own price provided he can do so without utilizing the goodwill 
of the manufacturer, Guerlain, Inc. v. F. W. Woolworth Co., supra. 

Parties Bound by a Resale Price Restriction. 

A noncontracting dealer who has acquired the goods with notice of 
a resale price restriction is bound by the restriction. Bourjois §ales 
Corp. v. Dorfman, 273 N. Y. 167, 7 N. E. (2d) 30 (1937); Port Ches
ter Wine & Liquor Shop, Inc. v. Miller Bros. Fruiterers, Inc., 281 
N.Y. 101,22 N. E .. (2d) 253 (1939), aff'g 254 App. Div. 780,6 N.Y. 
Supp. (2d) 147, aff'g 253 App. Div. 188, 1 N. Y. Supp. (2d) 802, 
rev'g 1 N. Y. Supp. (2d) 337; Colvert Distillers Corp. v. Nussbawm 
Liquor Store, supra,- Calvert DiJJtillers Corp. v. Stockman, supra. 

In Port Chester Wine & Liquor Shop, Inc. v. Miller Bros. Fruiterers, 
supra, the court said: "The law endeavors to protect the interest of 
parties in existing contractual relations from intentional and wrong
ful interference by strangers. The principle constitutes a limitation 
upon the doctrine of freedom of contract, which courts have imposed 
in an attempt to promote justice and fair dealing and to prevent 
wrongs. Section 2 (sec. 2202) of the statute is an extension of this 
principle." "11ile this statement appears to be an affirmation of the 
nonsigners' clause as the embodiment of the tort doctrine of inter
ference with contractual relations, the court further states: ''We 
express no opinion as to whether a reseller must observe resale price 
restrictions laid down after he acquired the commodity," which seems 
to imply that notice of the time of acquisition might be the determin
ing factor in the enforcement of a resale price restriction. This view 
is substantiated by the Supreme Court in Old Dearborn Distributing 
Oo. v. Seagram-Distillers Corp., supra, where the Court .expressly 
based its decision on the fact that the defendant had notice of the 
price restriction at the time of acquisition of the commodity. 

The court of appeals in Bourjois Sales Corp. v. Dorfman, supra, 
followed the Supreme Court. The interpretation of these latter 
statements implies that section 2 is the statutory enactment of the 
"equitable servitude" doctrine, prior notice being the e~o;ential factor. 
And in Doubleday, Doran & Co., Inc., v. R.H.Jfacy& Co., Inc., supra, 
the court, at page 273, stated that "it is possible to read section 2 
(sec. 2202) as referring to the contract made under section 1 (sec. 
2201), or as binding on those books like an equitable servitude which 
had Let>n parted with under a contract as to resale price." The final 
dett>rmination of what parties are bound by a resale price restriction 
t'Stablisht'd pursuant to the Fair Trade Act must await a reconcilia
tion of the abo,·e statements. To date, in all cases where a resale 
price restriction has been enforced, the defendant has had notice of 
the restriction prior to al-quisition of the commodity. 
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An injunction has been denied where it could not be shown that 
defendant had purchased the commodity in question with notice of 
the price restriction. Oneida Ltd. v. Macher Watch Co., Inc., 99 
N.Y. L. J.1706 (Sup. Ct. N.Y. County, Apr. 7, 1938), 3 CCH 25118. 

And in Calvert Distillers Corp. v. Nussbaum Liquor Store, supra, 
the court stated that before relief can be obtained against a non
contracting dealer, it must appear that he had notice of the prices 
fixed at the time he purchased the goods. 

Notice. 

The receipt of a blank form of a "fair trade" contract, neither signed 
nor dated, with the statement that it is a copy of existing contract, 
is sufficient notice to obligate a dealer to observe the prices established 
therein. Seagram-Distillers Corp. v. Seyopp Corp., 2 N. Y. Supp. 
(2d) 550. (Sup. Ct. N. Y. County, 1938). 

In a suit for violation of a resale price restriction, prior notice of 
the restriction on the part of the defendant is a necessary allegation 
of the complaint. Seagram-Distillers Corp. v. Seyopp Corp., supra,· 
reversed on reargument, 99 N. Y. L. J. 418 (Sup. Ct. N.Y. County, 
Jan. 25, 1938), 3 CCH 25093. 

Price Cutting. 

Where a contract established a resale price for "one dram or less'' 
and defendant sold smaller quantities at less than the established 
price, it is no defense that the price charged for quantities less than 
one dram was proportionately greater than the price stipulated for 
an entire dram. Guerlain, Inc., v. F. W. Woolworth Co., supra. 

Parties Enforcing a Resale Price' Restriction. 

An action to enforce a resale price restriction may be instituted by 
the owner or holder of the brands or marks or by having the exclu
sive right to use such marks in a given territory. Calvert Distillers 
Corp. v Nuasbaum, supra. Under this rule, a distributing company, 
uffiliated with the producer, has maintained actions to prevent viola
tions of fair. trade contracts. Calvert Distillers Corp. v. Stockman, 
8upra,· Scherney Distributors, Inc., v. Wall Street Liquor Corp., 99 
N.Y. L. J. 3009 (Sup. Ct. N.Y. County, June 21, 1938), 3 CCH 25141; 
Calvert Distillers Corp. v. Goldstein (D. C. E. D. N.Y. Jan. 26, 1939), 
3 CCH 25211. 

It has been held that a retailer, party to a resale price contract, can 
enforce the restriction against a competing noncontracting retailer. 
Port Chester Wine & Liquor Shop, Inc., v • • l!iller Bros. Fruiterers, 
supra. The appellate division held that a contracting retailer has a 

. sufficient property interest in the goodwill of the producer and is a 
person damaged within the meaning of section 2 to sustain an action 



NEW. YORK 229 

by him for enforcement. The court of appeals held tllllt a contract
ing retailer can maintain the action in order to prevent interference 
by the defendant with the contractual relations of the plaintiff and 
that a contracting retailer is a person damaged within the purview 
of the statute. 

Where an attempt was made to incorporate an organization for the 
purpose of enforcing resale price restrictions, the application for 
approval of the petition for a corporate charter was denied. In re 
Fair Trade EnforcerMnt Service, Inc., 100 N. Y. L. J.1937 (Sup. Ct. 
Kings County, Oct. 26. 1938), 3 CCH, 25165. It has been held 
that a group of retailers, all members of a trade association, 
suing as individuals, may join in one action to enforce a resale price 
restriction against a single retailer. Pekarne v. J. Rothstein Som, 
Inc., 99 N. Y. L. J. 2978 (Sup. Ct. Kings County, June 18, 1938), 
3 CCH 25140. 

It has been held that actual damage need not be shown by the owner 
or producer. Injury will be presumed upon proof of unlawful price 
cutting. Calvert Di8till13r8 Corp. v. Nussbaum, lupra,· Colvert DiJJ
tillers Corp. v. Stockm4n, supra. In like manner, injury to a con
tracting retailer has been presumed upon proof of unlawful price 
cutting by a competing retailer. Port Chester Wine & Liq'IUJr Shop, 
Inc., v. Miller Bros. Fruiterers, Inc., Stlpra,· Weisstein v. FreefMn's 
Wines & Liq'IUJrs, Inc., 169 Misc. 391, 1 N. Y. Supp. (2d) 234 (1938). 
But where plaintiff retailer is not within the same competitive area 
liS defendant, actual damage must be proved in order to sustain the 
action. Gordon J. Weil, Inc., v. Gimbel Bros., Inc., 101 N. Y. L. J. 
2528 (Sup. Ct. Westchester County, .May 31, 1939, 3 CCH 25273; 
Steinberg v. ll'all Street Liquor Corp., 101 N.Y. L. J. 669.(Sup. Ct. 
N.Y. County, Feb. 9, 1939), 3 CCH 25217. 

Defenses to Suit for Violation of Fair Trade Contracts. 

The courts have frequently applied the equitable doctrine of "clean 
hands" in actions to enforce resale- price agreements. Under this 
rule, it has been held that the producer or distributor need not 
sue all violators to enforce fair trade contracts. Schenley Distribu
tors, Inc., v. Stockman, 99 N.Y. L. J. 1()'20 (Sup. Ct, N.Y. County, 
Feb. 28, 1938), 3 CCH 25110. The statute does not require but 
merely permits suit for injunction and strict enforcement is not a 
rondition pre<.'edent to equitable relief. Call•ert Distillers Corp. v. 
Stod·man, 8'Upra,• Nathmal DiJJtillers Prodtu:ts Corp. v. Columbus 
Circlt Liqttor Store, 166 :Misc. 719, 2 N. Y. Supp. (2d) 319 (1938}. 
But the producer or distributor cannot act arbitrarily in enforcing 
o~rvance of fixed priees. There must be a reasonable and diligent 
effort to prevent pri~ cutting uniformly, through legal process if 
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. necessary. CoJvert Distillers Corp. v. Nwssbawm LifJ.'I-W" Store, supra. 
Some courts have stated that as a contracting retailer can enforce the 
restriction himself, the failure of the producer or distributor to pre
vent price cutting is no defense. CoJvert Distillers Corp. v. Stock
man, supra; National Distillers Products Corp. v. Martell's Wine &: 
Liquor Store, Inc., 100 N. Y. L. J. 979 (Sup. Ct. N. Y. County, 
Oct. 4, 1938), 3 CCH 25162. The general rule, however, seems to 
be that the producer or distributor, while using discretion; must take 
reasonable steps to enforce·resale price restrictions uniformly. Cal
vert Distillers Corp. v. Nwssbawm, supra; Calvert Distillers Corp. v. 
Stockman, supra; Schenley Distributors, Inc., v. Wall Street Liquor 
Corp., 99 N.Y. L. J. 3009 {Sup. Ct. N. Y. County, June 21, 1938), 
3 CCH 25141; Gordon J. Weil, Inc., v. Gimbel Bros., Inc., supra. 

That competitors are cutting prices .and plaintiff has tailed to 
restrain them is no defense unless there is a showing of bad faith 
on the part of the plaintiff. Wilson Distilling Co., Inc., v. Gelb, 101 
N.Y. L. J.1790 (Sup. Ct. N.Y. County, Apr.18,.1939), 3 CCH 25246. 

The validity of the defense that defendant was forced to cut 
prices to meet competition will depend upon the prior efforts of the 
defendant to compel uniform· observance of the price restrictions. 
Where it is shown that defendant had called upon the distributor to 
prevent price cutting and no action had been taken, the court has 
upheld the defense and denied an injunction. Schimpf v. R. H. 
Macy &: Co., supra,- Ferran v. Woodside Wine&: Liquor Store, 101 
N. Y. L. J. 408 (Sup. Ct. Queens County, Jan, 25, 1939), 3 CCH 
25201. Where the defendant has not taken prior steps to compel 
observance of prices, an injunction will be granted. Weisstein v. 
Sokolin &: Co., 100 N. Y. L. J. 1564 (Sup. Ct. N. Y. County, Nov. 9, 
1938), 3 CCH 25170. Where the distributor has made diligent 
efforts to compel enforcement, the defense is insufficient and will 
not justify price cutting. Calvert Distillers Corp. v. Goldstein, 
supra. Where the distributor acquiesced in price cutting, made to 
meet competition, but asked defendant not to advertise the cut price, 
an injunction will be denied. Wilson Distilling Co . . v. Stockman, 
11 N. Y. Supp. (2d) 51 (Sup. Ct. N. Y. County, 1939). 

An injunction will be denied where it is shown that the plaintiff 
is also guilty of price cutting. Kline v. Davega-City Radio, 168 

·Misc. 185, 4 N. Y. Supp. (2d) 541 (1938); Golden Gate Wine &: 
Liqu.f»' Corp. v. Polignani, Inc., 100 N.Y. L. J. 2257 (Sup. Ct. N.Y. 
County, Dec. 20, 1938), 3 CCH 25187; Gurock v. Brandiewine Stores, 

'Inc., 101 N.Y. L. J., 38 (Sup. Ct. Westchester County, Jan. 3, 1939), 
· 3 CCH 25190. 

An injunction has been denied where the defendant alleged that 
his price cutting was unintentional. Johnson&: JohruJon v. Webstf/1' 
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Out Rate Drug St()1't)J, Inc., 98 N. Y. L. J. 2184 (Sup. Ct. N. Y. 
County, Dec. 14, 1937), 3 CCH 25089; National Distill{3r8 Products 
Corp. v. Brandiewine Stores, Inc., 99 N.Y. L. J. 601 (Sup. Ct. West
chester County, Feb. 3, 1938), 3 CCH 25103. 

Where the producer or tlistributor discriminates in prices to 
wholesalers or retailers, an injunction will be denied. Oa:tvert_DiJJ
tillers Corp. v. Nussbaum Liquor Stor~, supra; Lucien Lelong, Inc. 
v. H. M ahr & Co., supra,' Gillette Safety Razor Co. v. Green, 1671\Iisc. 
251, 3 N.""¥. Supp. (2d) 822 (1938). See also Wilson Di.JJtilling Co., 
Inc. v. Stockman, BUpra. 

Where plaintiff has agreed not to sell to anyone who does not 
in turn agree to maintain the price established, defendant, party to 
plaintiff's breach of this contract, cannot raise plaintiff's breach as a 
defense to an action for price cutting. Seagram-Distillers Corp. 
v. Seyopp Oorp., supra. · 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

No provisions. 

L General Prohibitory Laws 

2. Special Prohibitory Laws 
Penal Law (McKinney) 

Sec. 515. Discrimination against person or class in price for 
admission.-If a person who owns, occupies, manages, or controls a 
building, park, inclosure, or other place, opens the same to the public 
generally at stated periods or otherwise, he shall not discriminate 
against any person or class of persons in the price charged for admis
sion tht>reto. A person violating the provisions of this section is 
guilty of a misdemeanor. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Michie, 1939) 

Sec. 5126 (k). Definition"s.-The following terms, as used in this 
article, are hereby defined as follows: 
. (a) "Commodity" means any subject of commerce. 

(b) "Producer" means any grower, baker, maker, manufacturer, 
·bottler, packer, converter, processor, or publisher. 

(c) "lVholesaler" means any person selling a commodity other . 
than a producer or retailer. 

(d) "Retailer" means any person selling a commodity to con
sumers for use. 

(e) "Person" means an individual, a corporation, a partnership, 
an association, a joint-stock company, a business trust, or any unin
torporated organization. "Person" shall not include the State of 
North Carolina or any of its political subdivisions. (1937, c. 350, 
sec. 1.) . 

Sec. 5126 (1) 1 Authorized contracts relating to sale or resale.
.No contract relating to the sale or resale of a commodity which bears, 

1 In rhallt>nging tbe validity of the Fair Trade A<'t, tbe court held that the 
art is not in violation of due pi'OCf'SS bt>rause of the fact that the statute dele
Jat('IS the power to fiJ: resale price on another's property. "TI&e 1ta.tt~te l.t tWI 
• dclPgati.fJII of power to prit'fJte persOfall to COAtrol the dispositW. of fWOperlll 
of othPrl, bN.'Otue the re•tnctioll.t alreadr imposed tcitlt twlice "'"' tcitlt the 
crqui«ifiOfl of the p11N:Iuued pNJpl'rtfl and tm~diliOfall U." As to the contention 
that tht> a<'t was in violation of Art. II, sec. 29, of the State constitution, 1rhich 
pro,·ide-s that tht> ~rene-ral assembly shall not pass any local, private, or special 
act regulating labor, trade. mining, or manufacturing, the court held that an 
ll<'t U<'t'pti.ng from its o(lt'ration article~~ not identified by DllDlt' or brand or 
produt'f'r or di!ittributor and not in free competition 1rith commodities of l!ftme 
~oeral rlass. Is not unronstitutional as spedal legislation. Tbe clusiiication 
of a statute rendt'rs it unroni'ltitutional as special legislation only 1rhen it hu no 
ba11is In rea,_miug or is arbitrary and espridous. Tbe exceptioDll in thia act 
lf'f' f'f'asonable and wt>ll grounded. Elr Lilli ct Co. v. Bat~IUkra, 216 S. C. 163, 
f 8. E. (:!d) 528 (193VJ. 

233 
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or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of North Carolina by reason of 
any of the following provisions which may be contained in such 
contract: 

(a) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

(c) That the seller will not sell such commodity: 
{1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any wholesaler 
or retailer to whom he may resell; or · 

. (2) To any retailer, unless the retailer will agree not to resell 
the same except to consumers for use and at not less than. the stipu
lated minimum price. (1937, c. 350, sec. 2.) 

Sec. 5126 (m). Certain evasions of resale price restrictions, pro
hibited.-For the purpose of presenting evasion of the resale price 
restrictions imposed in respect of any commodity by any contract 
entered into pursuant to the provisions of this article ( el:cept to the 
extent authorized by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in con
nection with any such sale; or 

(c) The- sale or offering for sale of such commodity in combina
tion with any other commodity shall be deemed a violation of such 
resale prices restriction, for which the remedies prescribed by sec
tion 5126 (p) shall be available. (1937, c. 350, sec. 3.) 

Sec. 5126 (n). Contracts with persons other than the owner 
of the brand, etc., not authorized.-No minimum resale price shall 
be established for any commodity, under any contract entered into 
pursuant to the provisions of this article, by any person other than 
the owner of the trade-mark, brand, or name used in connection 
with such commodity or a distributor specifically authorized to 
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establish said price by the owner of such trade-mark, brand, or 
name. ( 1937, c. 350, see. 4.) 

Sec. 5126 <o). Resales not precluded by contract.-No contract 
containing- uny of the provisions enumerated in section 5126 (I) 
shall be deemed to preclude the resale of any commodity covered 
thereby without reference to such contract in the following cas_es: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of the 
fact is given to the public: Provided, The owner of such stock shall 
give to the producer or distributor of such commodity prompt and 
reasonable notice in writing of his intention to close out said stock, 
and an opportunity to purchase such stock at the original invoice 
price; 

(b) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or direetly or in
directly referred to in the advertisement sale thereof; 

(c) When the goods are altered, second-hand, damaged, or de
teriorated and plain notice of the fact is given to the public in the 

. advertisement and sale thereof, such notice to be conspicuously dis
played in all advertisements and to be affixed to the commodity; 

(d) By any officer acting under an order of court. 
(e) When any commodity is sold to a religious, charitable, or edu

cational organization or institution, provided such commodity is for 
the use of such organization or institution and not for resale. (1937, 
c. 350, sec. 5.) 

Sec. 5126 (p) Violation.-Wilfully and knowingly advertising, 
offering for sale, or selling any commodity at less than the price 
stipulated in any contract entered into pursuant to the pt:ovisions of 
this act, whether the person so advertising, offering for sale, or sell
ing is or is not a party to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby. (1937, c. 350, 
sec. 6.) 

Sec. 5126 (q). Exemptions.-This act shall not apply to any con
tract or agreenwnt between or among producers or distributors or, 
except as provided in subdivision (c) of section 2 of this act between 
or among wholesalers, or between or among retailers, as to sale or 
resale prices. This act shall not apply to any prices offered in con
nedion with contracts or purchases made by the State of North 
Carolina or any of its agencies or any of the political subdivisions 
of the said State. (1937, c. 350, sec. 7.) 

Sec. 5126 (r). Title of article.-This article may be known and 
cited as the ''Fair Trade Act." (1937, c. 350, !*!C. 10:) 

21023:1'--lo-voL ~20 
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B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

Code Ann. (Michie, 1939) 

Sec. 2563 (3). Unlawful intent to fix prices.2-To willfully d~
stroy or injure, or undertake to destroy or injure, the business of any 
opponent or business rival in the State of North Carolina with the 
purpose or intention of attempting to fix the price of anything of 
value when the competition is removed. · 

Sec. 2563 (4). Predatory price practice.-Who directly or indi
rectly buys or sells within the State, through himself or itself, 
or through any agent of any kind or as agent or principal, or together 
with or through any allied, subsidiary, or dependent person, firm, 
corporation, or association1 any article or thing of value which is 
sold or bought in the State tQ injure or destroy or undertake the · 
price of any article or thing of value sold, so low, or by raising the 
price· of any article or thing of value bought,. so high as to leave 
an unreasonable or inadequate profit for a time, with the purpose of 
increasing the profit on the business when such rival or opponent is 
driven out of business, or his or its business is injured. · (1913, c. 41, 
sec. 5.)3 

Sec. 2563 (5). Unlawful discriminations.-Who deals in anything 
of value within the State of North Carolina, to give away or sell, at 
a place where there is competition, such thing of value at a price 
lower than is charged by such person, firm, corporation, or associa
tion for the same thing at another place, where there is not good 
and sufficient reason, 011 account of transportation or the expense of 
doing business, for charging less at the one place than at the .other, 
with the view of injuring the business of another. (1913, c. 41, 
sec. 5;) 

1 Predatory sales below cost have been held to be within the scope of section 
2:'"163, subsection (3). Sta.te v. Atlantic Ice cf Coal Co., 210 N. C. 742, 188 S. E. 
412 (1936). In a prosecution against a foreign corporation operating the 
largest coal business in town, for violating section 2563, subsection (3) by 
wilfully undertaking to destroy or injure the business of comJM:'titors with the 
intention of fixing the price of coal thereafter, evidence that defendant lowered 
its prices in the city so that it was selling for less than cost, and that the other 
25 coal dealers in town could not afford to sell at such a price was held sutll
cil'nt to take the case to the jury. Ibid. 

• St>e. vol. State Antitrust Lau:11: General Antitrust Lau:a; MARKETING LAWS 
SUB\'EY series. 
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Sec. 2564. Violation a misdemeanor; punishment.-Any corpo
ration, either as agent or principal, violating any of the provisions of 
preceding section shall be guilty of a misdemeanor, and such cor
poration shall upon conviction be fined not less than one thousand 
dollars for each and every offense, and any person, whether acting 
for himself or as Qfficer of any corporation or as agent of any cor
poration or person violatin~ any of the provisions of this chapter, 
shall be guilty of a misdemeanot· and u'pon conviction shall be fined 
or imprisoned, or both, in the discretion of the court. (1913, c. 41, 
sec. 5.) 

2. Special Prohibitory Laws 

No provisions. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L 1937, c. 126 

Section L Contracts relating to sale of trade-marked arti· 
cles.-No contract relating to the sale or resale of a commodity 
which bears, or the label or content of which bears, the trade-mark, 
brand, or name of the producer, or owner of such commodity and 
which is in fair and open competition with commodities of the same 
general class produced by others shall be deemed in violation of any 
law of the State of North Dakota by reason of any of the following 
provisions which may be contained in such contract: 

1. That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he 
may resell such commodity to agree that he will not, in turn, resell 
except at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without references 
to such agreement in the following cases: 

1. In closing out the owners' stock for the purpose of discontinuing 
delivery of any such commodity. 

2. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. Bs any officer acting under the orders of any court. 
4. When sold for taxes or other liens. 
Sec. 2. Acts deemed a violation.-Willfully and knowingly adver

tising, offering for sale, or selling any commodity at less than the 
price stipulated in any contract entered into pursuant to the pro
vision of this act, whether the person so advertising, offering for 
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sale, or selling, is, or is not, a party to such contract, is unfair com
petition and is actionable at the suit of any person damaged thereby. 

Sec. 3. Exception.-This art shall not apply to any contract or 
agreement between producers or between wholesalers or between re
tailers as to sale or resale prices. 

Sec. 4. Definitions.-The following terms, as used in this act, are 
hereby defined as. follows: 

"Producer" means grower, baker, bottler, maker, packer, converter, 
processor, manufacturer, or publisher. 

"Commodity" means any subject of commerce. 
Sec. 5. Constitutionality.-If any provision of this act is declared 

unconstitutional it is the intent of the legislature that the remaining 
portions thereof shall not be affected but that such remaining portions 
remain in full force and effect. 

Sec. 6. Title.-This act may be known and cited as the "Fair Trade 
Act." 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Comp. Laws Ann. (Supp., 1925) 

Sec. 3048. Discrimination prohibited.-Any person, firm, associa
tion, or corporation, foreign or domestic, doing business in the State 
of North Dakota, and engaged in the production, manufacture, or 
distribution of any commodity in general use, that shall intentionally 
for the purpose of destroying the business of a competitor in any 
locality, discriminate between different sections, communities, or 
cities of this State, by selling, buying, bartering, or exchanging such 
commodity at a lower rate in one section, community, or city, than is 
charged for said commodity by said party in another section, commu
nity, or city, after making due allowance for the difference, if any, in 
the grade and quality, and in the actual cost of transportation from 
the point of production if a raw product, or from the point of manu
facture, if a manufactured product, shall be deemed guilty of unfair 
discrimination, which is hereby prohibited and declared to be unlaw
ful: Provided, however, That where the same person, persons, estate, 
association, or corporation own or control a majority of the stock in 
each of two or more corporations doing business in this State, they 
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!oihall come under and be subject to the provisions of this article. 
( 1907, ch. 260, sec. 1, as amended 1919, ch. 112, sec. 1.) 

See. 3049. Penalty.-Any person, firm, company, association, or 
wrporation violating any of the provisions of the preceding section, 
and any officer, agent, or receiver of any firm, company, association, or 
corporation, or any member of the same or any individual found 
guilty of a violation thereof, shall be fined not less than five hundred 
dollars, nor more than five thousand dollars, or be imprisoned in the 
county jail not to exceed one year, or suffer both penalties. (1907, 
rh. 260, sec. 2.) 

Sec. 3050. Contracts void.-All contracts or agreements made in 
violation of any of the provisions of the two preceding sections shall 
be void. ( 1907, ch. 260, sec. 3.) 

See. 3051. Duty of county attorney and attorney general.-lt 
sl1all be the duty of the county attorneys, in their counties, and the 
attorney general, to enforce the provisions of the preceding sections 
of this article by appropriate actions in courts of competent jurisdic
tion. (1907, ch. 260, sec. 4.) 

See. 3052. Duty of secretary of state.-If complaint shall be made 
to the secretary of state that any corporation authorized to do busi
ness in this State is guilty of unfair discrimination within the terms 
"f this article, it shall be the duty of the secretary of state to refer 
the matter to the attorney general who may, if the facts justify it in 
his judgment, institute proceedings in the courts against such 
corporation. (1907, ch. 260, sec. 5.) 

Sec. 3053. Charter and rights forfeited.-If any corporation, for
eign or domestic, authorized to do business in this State, is found 
guilty of unfair discrimination, such findings shall cause a forfeiture 
of all the privileges and rights conferred by the laws of this State 
upon corporations and shall bar its right to do business in this State. 
(1907, ch. 260, sec. 6.) 

Sec. 3054. Duty of attorney general.-lf any corporation, having 
been found guilty of a violation of any of the provisions of this 
urticle, shall continue or attempt to do business in this State, it shall 
be the duty of the attorney general by a proper action in the name of 
the State of North Dakota to enjoin such corporation from trans
acting all business of every kind and character in said State of North 
Dakota. (1007, ch. 260, sec. 7.) 

See. 3055. Remedies cumulative.-Nothing in this article shall be 
construed as repealing any other act, or part of act, but the remedies 
herein provided shall be cumulative to all other remedies provided by 
law. (1907, ch. 260, sec. 8.) 
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2. Special Prohibitory Laws 

Comp. Laws Ann. (Supp., 1925) 
Cream Stations 

Sec. 2846. Annual report of cream station; price discrimination 
forbidden; dairy products.1-The agent or person in charge of any 
cream station at which cream is purchased for shipment out of the 
state or for shipment from the place where purchased to a point 
within the state, shall on July 1st of each year or within thirty days 
thereafter report to the dairy commissioner the name, location, and 
business of his employer, amount of capital stock invested in business. 
property or assets, liabilities, and such other information pertaining 
to the business and conduct of the cream station of which such agent 
has charge, as shall be requested in writing by the dairy commis
sioner. Any person, partnership, firm, corporation, or association 
engaged in the business of buying milk, cream or butterfat, who shall 
discriminate between different sections, localities, communities, vil
lages or cities of this state by purchasing such commodity at a 
different price or rate in one locality than is paid for the same 
commodity by said person, partnership, firm, corporation, or asso
ciation in another locality or ~ction of the state after making due 
allowance for the difference, if any, in the actual cost of transporta
tion from the locality of purchase to the locality of manufacture, 
or place of destination, shall be deemed guilty of unfair discrimi
nation and such acts are hereby declared to be unlawful, and upon 
conviction thereof, shall be punished by a fine of not less than one 
hundred dollars or thirty days' imprisonment in the county jaiJ, or 
both, for conviction of first offense and not less than two hundred 
fifty dollars, or ninety days' imprisonment in the county jail, or both, 
for each additional or subsequent offense: Provided, however, That 
the purchase of such commodities at a different price or rate may be 
made at a particular section, locality, community, village or city, 
to meet legitimate competition in such section, locality, community, 
village or city, and legitimate competition as used herein is defined 
to be the meeting of a price or rate paid for the same commodity by 
a competitor located in the same section, locality, community, village 
or city and engaged in the same business under the same conditions. 
and circumstances and operating in the same manner as the person, 
partnership, firm, corporation or association meeting said price. 
The meeting of this competition as herein defined shall not be a 
violation of this act~ (L. 1925, ch. 127; L. 1917, ch. 104, sec. 1.) 

1 ~NSTITUTIONALITY.-For the reasons given in Fairmont Creamery Co. v. State 
of Minnesota, 274 U. S. 1, 47 Sup. Ct 506, 71 L. Ed. 893 (1927) (See Antidis
crimination Legislation: Special Prohibitory Laws, Minnesota, supra), sec. 2846 
is uncon~;titutional. State v. Nt:nih American Creamery Co., 55 N. D. 489, 214 
N. W. 503 (1927). 
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Trade Discrimination in Grain and Dairy Products 

Sec. 3043. Unfair competition.-Any person, finn, or corporation, 
foreign or domestic, doing business in the State of North Dakota 
and engaged in the production, manufacture, distribution, purchase, 
or selling of milk, cream, butterfat, grain or any commodity in gen
eral use that shall, with the intention of creating a monopoly, or of 
destroying the business of a competitor, or of any regular established 
dealer, or to prevent competition of any person who in good faith 
intends and attempts to become such a dealer, discriminate between 
different sections, communities, towns, or cities, or portions thereof, 
in this State, by purchasing at a higher or selling at a lower rate or 
price in one section, community, town or city or portion thereof, in 
this State, than is paid or charged by such person, firm, or corpora
tion for such milk, cream, butterfat, grain or commodity in general 
use in another section, community, town, or city, or portion thereof, 
in this State, after making due allowance for the difference, if any, 
in the actual cost of transportation of such commodities, shall be 
guilty of unfair discrimination. (1913, ch. 287, sec. 1; 1907, ch. 258, 
sec. 1.) 

Sec. 3044. Forfeiture of charter.-If complaint shall be made to 
the attorney general that any person, firm, or corporation is guilty 
of unfair discrimination, as defined by this article, he shall investigate 
the matter complained of, and for that purpose may subpoena wit
nesses, administer oaths, take testimony and require the production 
of books or other documents belonging to such person, firm or cor
poration, and if, in his opinion, sufficient grounds exist therefor, he 
shall prosecute an action in the name of the State of North Dakota, 
in the proper court, to annul the charter or revoke the permit or 
lic-ense of such person, firm or corporation, as the case may be. (1913, 
ch. 287, sec. 2 ; 1907, ch. 258, sec. 2.) · 

Sec. 3045. Attorney general brings action, when.-lf, after the 
revocation of such charter in the case of a domestic corporation, or 
of its permit if it be a foreign corporation, any such corporation 
shall continue or attempt to do business within this State, it shall 
be the duty of the attorney general of this State by a proper action 
commenced in the name of the State, to oust such corporation from 
any and all business of any kind or character within the State of 
North l}akota. (1907, ch. 258, sec. 3.) 

Sec. 3046. Penalty.-Any person, firm, or corporation convicted of 
unfair discrimination shall be fined in any sum not less than two 
hundred dollars nor more than three thousand dollars. (1913, eh. 
287, sec. 3; 1907, ch. 258, sec. 4.) 

Sec. 3047. Cumulative remedies.-Xothing in this article con
tained shall in any manner be construed as repealing or in any man-
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ne~ altering any_ other act or part of act heretofore adopted by the 
legislature of th1s State, but the remedies herein provided shall be 
cumulative to all other remedies now existing. ( 1907, ch. 258, sec. 5.) 

L. 1939, c. 8 
Unfair Discrimination Purchase Certain Farm Products 

Sec. L Definition.-The following words, terms, and phrases shall, 
for the purposes of this act, be given the meaning hereinafter sub
joined to them. 

Sec. 2. (a) The term "person" means an individual, firm, copartner
ship, corporation, or association. 

(b) The term "farm products," as used in this act, shall mean, and 
include butter, milk, cream, butterfat, cheese, and other dairy prod
ucts, honey, eggs, and poultry. 

(c) The term "bona fide competitor" shall be deemed to be a duly 
licensed dealer in any farm product maintaining a place of business 
in the same trade territory. 

Sec. 3. Discrimination prohibited.-Any person engaged in the 
business of buying any such farm products, for manufacture or sale, 
who shall discriminate between different sections, localities, com
munities, cities, or villages of this State, by purchasing any such 
farm products at a higher price or rate in one locality than is paid 
for such products of the same kind, quality, and grade by such per
son in another section, locality, community, city, or village, or than 
is paid to another person of the same community, after making due 
allowance for the difference, if any, in the actual cost of transporta
tion paid from the locality of purchase to the locality of manufacture 
or sale, shall be deemed guilty of unfair discrimination, which is 
hereby prohibited and declared to be unlawful It shall not be 
unfair discrimination for any person to pay in any section, locality, 
community, city, or village, a price equal to that actually paid on 
the same day by any bona fide competitor in such section or locality, 
for farm products of the same kind and grade, provided such price 
is paid in a bona fide and good faith effort to meet competition, and 
in such _case the burden of proving such facts shall be upon the 
defendant.~ 

Sec. 4. Evidence.-Proof that any person has paid a higher price 
for any such farm products in one section, locality, community, 
village, or city, than in another, or has paid another person a differ
ent price for the same kind and quality product in the same com
munity, after due allowance for the cost of transportation has been 
made, shall be prima facie evidence of a violation of this act. 

Sec. 5. Enforcement.-The commissioner of agriculture and labor, 
. the state dairy commissioner and his deputies, assistants and agents, 
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and the State's attorneys, sheriffs, and peace officers of the respective 
counties, shall enforce the provisions of this act, and in so doing 
shall have all the powers conferred upon each of them by the pro
visions of law. 

See. 6. Investigation; revocation of charter.-If complaint shall 
be made to the commissioner of agriculture and labor, or to the 
dairy commissioner, that any person is guilty of unfair discrimina-

, tion, either of them shall forthwith investigate such complaint, or 
may, upon his own initiative, investigate whether this statute has 
been violated! and in either event, for that purpose, either of them 
may subpoena, supervise, and control witnesses the same as the 
district court, administer oaths, take testimony, and if, in his opinion, 
sufficient ground exists therefor, he may prosecute an action in the 
name of the State in the proper court to annul the corporation or the 
existence of the corporation violating the provisions of this act. If 
any corporation is adjudged by the courts to be guilty of unfair 
discrimination, such court may vacate the charter or revoke the 
authority of such corporation to do business in the State of North 
Dakota, and may permanently enjoin it from transacting business in 
this State. 

Sec. 7. Penalties.-Any person violating the provisions of section 
3 of this act shall, upon conviction thereof, be fined not less than 
fifty dollars ($50.00), nor more than five hundred dollars ($500.00), 
for each offense, and in default of the payment of such fine be im
prisoned in the county jail for not less than three (3) months, nor 
more than one (1) year. 

See. 8. Instituting other proceedings.-The authority hereby ex
tended to the commissioner of agriculture and labor and the dairy 
commissioner shall be considered as their duties only, and shall not 
be construed to preclude any other prosecuting officer or any inter
ested party from instituting proceedings, civil or criminal, for the . 
enforcement of any of the provisions of this act. 

Sec. 9. Repeal.-Chapter 3 of the Session Laws of 1933 is hereby 
expressly repealed, but nothing in this act shall be construed as 
repealing any other act or parts of acts, but the remedies herein 
provided for shall be cumulative to all other remedies provided 
by law. 

Sec. 10. Emergency.-This act is hereby declared to be an emer
gency mf'asure, and shall take effect immediately upon its passage 
and approval 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Code Ann. (Baldwin's Throckmorton, 1936) 

Sec. 6402-2. Purpose of act.-The purpose of this act is to pro· 
mote the public welfare by protecting the general public, trade·mark 
owners, and distributors against injurious and uneconomic practices 
in the distribution of articles of standard quality bearing a trade
mark, brand, or name. (116 v. pt. 2, 1st s. ses. H. 609, sec. 1. Eff. 
July 9, 1936.) 

Sec. 6402-3. Contract, certain provisions not deemed in violation 
of law.-No contract relating to the sale or resale of a commodity 
which bears, or the label or container or content of which bears, the 
trade-mark, brand, or name of the producer or of the owner of such 
commodity and which is in fair and open competition with commodi
ties of the same general class produced by others shall be deemed in 
violation of any law of the State of Ohio by reason of any of the 
following provisions which may be contained in such contra:ct: 

(a) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the vendor. 

(b) That the vendee or producer require any person to whom he 
may resell such commodity to agree that he will not, in turn, resell 
such commodity at less than the minimum price stipulated by such 
vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or imply 
provisions that such com.modity may be resold, without reference to 
such agreement, in the following cases: 

• A contrsct by a manufacturer binding his •endees to reAell his commodity 
at a prire fixed by the manufa('tUl"l"r is void and wnt'nfor~able under the anti
trust law. Frt't'rttaft v. Miller, 21 Ohio Dec. 766 (1909) · JlcCaU Co. ,., O'Neil, 
25 Ohio Dec. 591 (1914). ' 

:U7 
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( ~) When closing out the owner's stock for the purpose of dis
continuing delivery of any such commodity, provided, however, that 
such stock is first offered to the manufacturer of such stock, or his 
duly authorized agent, at the prevailing invoice stock price, at least 
ten (10) days before such stock shall be offered for sale to the public. 

(b) When the commodity is damaged or deteriorated in quality 
and proper notice thereof is given to the public. 

(c) When the commodity is sold by the order of any court of 
record. (116 v. pt. 2, 1st s. ses. H. 609, sec. 2. Eff. July 9, 1936.) 

This section referred to in section 6402-4. 
See. 6402-4. Sale, etc., of commodity at less than minimum 

price; penalty.-Whoever knowingly and wilfully advertises, offers 
for sale, or sells any commodity at less than the minimum price stipu
lated in any contract entered into pursuant to the provisions of sec
tion 2 of this act, whether said person so advertising, offering for 
sale or selling such commodity is or is not a party to such contract 
shall be deemed guilty of engaging in unfair competition and unfair 
trade practices and is actionable at the suit of any person damaged 
thereby. (116 v. pt. 2, 1st s. ses. H. 609, sec. 3. Eff. July 9, 1936.) 

Sec. 6402-5. Liability when provisions violated.'-Any person vio
lating the provisions of this act shall be liable. at the suit of any 
other retailer of such commod.ity or at the suit of any other person 
or persons injured thereby, including the producer of such com
modity, which suit may be for an injunction against such practice. 
(116 v. pt. 2, 1st s. ses. H. 609, sec. 4. Eff. July 9, 1936.) 

See. 6402-6. Act not applicable, when.-This act shall not apply 
to any contract or agreement between producers or between whole
salers, or between retailers as to sale or resale prices. (116 v. pt. 2, 
1st s. ses. H. 609, sec. fi. Eff. July 9, 1936.) 

See. 6402-7. Definitions.-As used in this act unless otherwise ex
pressly stated, or unless the context or subject matter otherwise 
requires: 

"Producer" means grower, baker, maker, manufacturer, or pub-
lisher. 

"Commodity" means any subject of· commerce bearing a trade-
mark, brand, or name. · 

"Trade-mark," "brand,'' or ''name" means any form, symbol, or 
name appropriated by any person, as herein defined, who produces or 
owns or in any manner deals in a commodity, to designate the origin 
of ownership thereof. 

"Person" includes individuals, partnerships, corporations, and any 
other business unit and/Or receiver, trustee, or assignee of such busi
ness units. (116 v. pt. 2, 1st s. ses. H. 609, sec. 6. Eff. July 9, 
1936.) 
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Sec. 6402-8. Constitutionality.-If any clause, sentence, para
graph, or part of this act shall for any reason be adjudged by any 
court of competent jurisdiction to be invalid, such judgment shall not 
affect, impair, or invalidate the remainder thereof but shall be confined 
in its operation to the clause, sentence, paragraph, or part thereof, 
directly involved in the controversy in which such judgment shall 
have been rendered. No provision of this act shall apply or be con
strued to apply to foreign or interstate commerce, except insofar 
as the same may be effective pursuant to the United States Con
stitution and to the laws of the United States enacted pursuant 
thereto. (116 v. pt. 2, 1st s. ses. H. 609, sec. 7. Etf. July 9, 1936.) 

Sec. 6402-9. Certain sections not applicable to contracts, when.
As of the effective date of this act, sections 6390 to 6402-1, inclusive, 
of the General Code, shall not apply to contracts entered into, or
proceedings instituted, pursuant to the provisions of this act. ( 116 
v. pt. 2, 1st s. ses. H. 609, sec. 8. Etf. July 9, 1936) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

Code Ann. (Baldwin's Throckmorton, 1936) 
Milk, Cream. Butterfat 

Sec. 6402-1. Penalty when violation relates to milk, cream, or 
butterfat.-Whoever, being engaged in the business of buying milk, 
cream, or butterfat, shall, for the purpose of creating a monopoly, 
or to restrain trade, or to prevent or limit competition, or to destroy 
the business of a competitor, discriminate between different section.s, 
localities, communities or cities of this State, by purchasing such 
commodity at a higher price or rate in one locality than in another, 
after making due allowance for the difference, if any, in the actual 
cost of transportation from the locality of purchase to the locality 
of manufacture, shall be deemed guilty of unfair discrimination and. 
upon conviction thereof, shall be punished by a fine not exceeding 
five hundred dollars, or by imprisonment not exceeding six months. 
(110 v. 19. Etf. June 11, 1923.) 

This section referred to in G. C., sec. 1080-2. 
See Gates' Ohio Corporation Manual, sec. 430. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Stat, Ann. (1938), tiL 78 

Sec. 41. Contracts relating to sale or resale of commodities 
bearing trade-marks or labels.-No contract relating to the sale or 
resale of a commodity which bears, or the label or content of which 
bears, the trade-mark, brand, or name of the producer or owner of 
wch commodity and which is in fair and open competition with 
commodities of the same general class produced by others, shall be 
deemed in violation of any law of the State of Oklahoma by reason 
of any of the following provisions which may be contained in such 
contract: 

First: That the buyer will not resell such commodity below a mini· 
mum price stipulated by the vendor. 

Second: That the vendee or producer require in delivery to whom 
he may resell such commodity to agree that he will not, in turn, resell 
below a minimum price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without reference to 
such agreement in the following cases: 

First: In closing out the owner's stock for the purpose qf discon
tinuing delivering any such commodity. 

Second : When goods are damaged or deteriorated in quality and 
notice is given to the public thereof. 

1 APPUCATJON OF THE OOMMON LAW: A contract whereby a dealer agreed to 
sell no other goods than those sold to him by plaintiff, and which goods were 
to be sold at rt>gular retail prices as indicated by plaintift' is invalid at common 
law wht>re such contract is part of a system established by plaintiff to control 
the resale pri<oe of his merchandise. Stewart v. Rawleigh Mediool Oo., 58 
Okla. 344, 159 Pac. 1187 (1916) ; Hunt v. Rawleigh Medical Co., 71 Okla. 193, 
176 Pac. 410 (1918); Brouh v. Watkin& Medical Oo., 81 Okla. 82, 196 Pae. 
956 (1921). 

APPUCA noN or ANTITBUST LAw: A single transaction whereby a wholesaler 
attt>mpted to control the n>sale price of goods is not condemned in law. Unless 
it is proven that the pri<'e-tixing agrt'ement was one of a number of like agree
mPnts in use between plaintUI wholesaler and his retailers throughout plain
tilf's trade te-rritory, th~.>re is no evidence to warrant a finding that a monopoly 
t'Iillh>d or was intt>ndt>d in \"iolntion of the antitrust laws. TAcnn41 v. Belclt.er. 
ls.t Okla. 40, 87 Pac. (2d) 108-l (1939). 

210235.--40-vol. 2-21 251 
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Third: By any officer acting under the orders of any court. (L. 
1937, p. 479 (S. B. No. 45), sec. 1.}2 

Sec. 42. Exceptions to application of act.-This act a shall not 
apply to any contract or agreement between producers, or between 
wholesalers, or between retailers as to sale or resale prices. (L. 1937, 
p. 479 (S. B. No. 45), sec. 2.) · 

Sec. 43. Definitions.-The !ollowing_ terms, as used in this Act,3 

are hereby defined as follows: ' · 
"Producer" means grower, baker, maker, manufacturer, packer, 

bottler, converter, processor, or distributor. 
"Commodity" means any subject of commerce. (L. 1937, p. 479 

( S. B. No. 45), sec. 3.) 
Sec. 44. Unfair competition.-Wilfully and knowingly advertis

ing, offering. for sale, or selling any commodity at less than the min
imum price stipulated in any contract entered into pursuant to the 
provisions of section 1 of this act,• whether the person so advertising, 
offering for sale, or selling is or is not a party to such contract is 
unfair competition and is actionable at the suit of any person dam
aged thereby. 

Provided, That the provisions of this section shall not render any 
newspaper or other advertising medium liable in damages for run
ning any ad furnished them by a vendor of said merchandise. (L. 
1937, p. 479 (S. B. No. 45), sec. 4.)5 

See. 45. Name of act.-This act 8 may be known and cited as the 
"Fair Trade Act." (L. 1937, p. 480 (S. B. No. 45), sec. 6.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

CONSTITUTIONAL PROVISION 

Const. Art. IX, sec. 45.-Prohibits, until otherwise provided by 
law, any person or corporation from discriminating in the distribu-

• See. 5 of the act of 1937, cited to the text, read as follows: "If any provision 
of this act is declared unconstitutional it is the intent of the legislature that the 
remaining portions thereof shall not be affected but that such remaining portions 
remain in full force and effect." 

Title of act: A bill entitled an act to protect trade-mark owners, producers, 
distributors, and the general public against injurious and uneconomic practice 
ln the distribution of competitive commodities bearing a distinguishing trade
mark, brand, or name, through the use of voluntary contracts establishing mini· 
mum resale prices. (L. 1937, p. 479 (S. B. No. 45).) 

• Sections 41-45 of this title. 
• Section 41 of thiS title. 
1 For see. 5 of the act of 1937, see historical note 2 under see. 41 of this title. 
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tion of any commodity in general use, by selling such commodity at 
a lower rate in one locality than another, after making due allow
ance for differences in· grade, quantity, quality, and actual cost of 
transportation. 

STATIJTORY PROVISIONS 
Stat. Ann. (1936), tit. 79 

See. 2. Combinations in restraint of trade-Discrimination pro· 
hibited.-It shall be unlawful for any person, firm, corporation, or 
association, engaged in the production, manufacture, distribution, 
purchase, or sale of any commodity of general use, or rendering any 
service to the public or engaged in the sale or furnishing of advertis
ing or advertising service or space for advertisements in publications 
thereof, to directly or indirectly, either in person or by or through 
any agent or representative, discriminate between different persons, 
firms, associations, or corporations, or between different section~:. 
communities, or cities of the State; • 

(A) By selling such commodity, or rendering such service at a 
lower price or rate in one section, community or city than another, or 
at the same price or rate at a point away from that of production 
or manufacture as at the place of production or manufacture, after 
making due allowance, in either instance, for the difference, if any 
in the grade, quantity, or quality, and in the actual cost of transpor
tation from the point of production or manufacture, if the effect or 
intent thereof is to establish or maintain a virtual monopoly hinder
ing competition or restraining trade, or to destroy the competition 
of any regular established dealer in such commodity or to prevent 
the competition or any person who, in good faith, intends and at
tempts to become such dealer; 

(B) By selling such commodities, or rendering such ser~ice, or by 
selling or furnishing such advertising or advertising service or space 
for ndvertisements in publications thereof, at a lower price or rate to 
one person, firm, copartnership, corporation, or association than to 
another, if the effect or intent thereof is to establish or maintain a 
virtual monopoly hindering competition or restraining trade, or to 
destroy the competition of any regular established dealer in such 
conunodity or to preYent the competition of any person who in good 
faith intends and attempts to become such a dealer, or to destroy the 
competition of any person, firm, copartnership, corporation, or asso-

• A m('l'f' alleg:ttion of unlawful disrriminatlon is insufficient to eharge a 
violation of the statute (tit 79, sec. 2, 81-87). The act requires tbe intent to or 
t'tfe<'t ot t>;;;t.ablishing a virtual monopoly. A complaint which alleges tbat defend
ant, a public utility, sold gas to piJlintiA' at higher prices tban to otber similar 
businesses using like qunatities does not state a cause of action under tbe statute 
IG~• V. OA·ItJitomtJ ~·Gtvral Gaf Co., 181 Okla. M, 72 Pae. (2d) 495 (1937). ~ 
also footnote T, 'nfns. 
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ciation who is engaged in furnishing such service, or in the sn le or 
furnishing of such advertising, advertising service, or space for ad
vertisements in publications thereof; 

(C) By buying such commodity at a higher price in one section, 
community, or city than another, after making due allowance for 
the difference, if any, in the grade, quantity, or quality of the com
modity and in the actual cost of its transportation from the point 
of purchase to the point where such commodity is to be sold by the 
purchaser, or to be consumed, or to be used in the manufacture of 
commodities or products, if the effect or intent thereof is to establish 
or maintain a virtual monopoly hindering competition or restraining 
trade, or to destroy the competition of any regular established dealer 
in such commodity or to prevent the competition of any person who, 
in good faith, intends or attempts to become such dealer; 

(D) By buying such commodity in any section, community, or city 
of the State at a higher price from one person, firm, corporation, or 
association than from another, after making due allowance for the 
difference, if any, in the grade, quantity, or quality of such com
modity, if the effect or intent thereof is to establish or maintain a 
virtual monopoly hindering competition or restraining trade, or to 
destroy the competition of any regular established dealer in such 
commodity or to prevent the competition of any person who, in good 
faith, intends and attempts to become such a dealer. (R. S. 1910, sec. 
8227; L. 1923, c. 29, p. 41, sec. 1; L. 1933, c. 112, p. 224, sec 1; L. 1935, 
p. 338, sec. 1.) 

Sec. 7. Penalty-Civil liability in damages.-Any person, firm, 
corporation, or association guilty of a violation of this act shall be 
deemed guilty of a misdemeanor and upon conviction shall be fined 
not less than fifty ($50.00) dollars, nor more than five hundred 
($500.00) dollars, for each offense and shall likewise be held civilly 
liable to pay all damages and costs incurred by a competitor who has 
sustained a loss or detriment by reason of the violation of this act. 
(I d., p. 339, sec. 3.) 

Discrimination 

Sec. 81. Unfair discrimination-Definition.-Any person, firm, or 
corporation, foreign or domestic, doing business in the State of Okht
homa, and engaged in' the production, manufacture, or distribution 
of any commodity in general, that intentionally, for the purpose of 
destroying the competition of any regular, established dealer in such 
commodity, or to prevent the competition of any person who, in good 
faith, intends and attempts to become such dealer, shall discriminate 
between different sections, communities, or cities of this State by 
selling such commodity at a lower rate in one section, community, 
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or city, or any portion thereof, than such person, firm, or corporntion, 
foreign or domestic, charges for such commodity in another section~ 
community, or city, or that shall discriminate between different sec
tions, communities, or cities of this State by selling such commodity 
at a lower rate in one section, community, or city, or any portion 
thereof, than such person, firm, or corporation, foreign or domestic, 
charges for such commodity in another section, community or city , 
after equalizing the distance from the point of production, manufac
ture, or distribution and freight rates therefrom, shall be deemed 
guilty of unfair discrimination, which is hereby declared to be a mis-
demeanor.' (L. 1913, c. 114, p. 211, sec. 1.) . 

Sec. 82. Investigations-actions-Revocation of charters and 
permits.-If complaint shall be made to the attorney general that any 
corporation is guilty of unfair discrimination, as defined by this act, 
he shall investigate such complaint and for that purpose he may 
subpoena witnesses, administer oaths, take testimony, and require 
the production of books or other documents, and if in his opinion 
sufficient grounds exist therefor, he may administer oaths, take testi
mony, and require the production of books or other documents, and 
if in his opinion sufficient grounds exist therefor, he may prosecute 
an action in the name of the State in the proper court to annul thE> 
charter or revoke the permit of such corporation, as the case may 
be, and to permanently enjoin such corporation from doing business 
in this State, and if in such action the court shall find that such 
corporation is guilty of unfair discrimination, as defined by this 
act, such court shall annul the charter or revoke the permit of such 
corporation, and may permanently enjoin it from transacting busi
ness in this State. (Id., p. 212, sec. 2.) 

Sec. 83. Violations of act-Punishment.-Any person, or the 
managing agent or agents of any firm or corporation violating the 
provisions of section one (1) of this act shall upon conviction 
thereof. be fined not less than one hundred ($100.00) dollars, nor 
more than five hundred ($500.00) dollars for each offense. (Id., 
p. 212, sec. 3.) 

Sec. 84. Combination of corporations-Definition.-"11ere two 
or more corporations engaged in the same lines of business shall have 
or may hereafter become associated togethE-r by the owning, holding, 
or controlling of certificates of stock, or other interest, in more than 

'\\'bt>l'(' dt>ft•ndant reduced pri!"t's in one town solely bt>cau~ a competitor had 
likl'wi*' rt'dured pri!"t'S. only onP sal(' bfoing made, and this reduction resuii:Eod in 
dilft>l'('Ut pri<'t'S in diftel'('nt loealities., it was held that this did not t>Stablish an 
unlawful intt>nt and the indktmt>nt so charging dt>fendant is demurrable. Welt
"" hmbcr Co. v. 8tatt. 17 Okla. Cr. 427. 100 Pac. 86S U92UI. Whet'(' the 
t1tatute l't"QIIil'E'S a sale as an act of violation and the indictllli'nt alleges the 
listing only of discriminatory prit"t!S, the indictment is defectil"e. See also 
footnote 6. .tvpna.. 
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one of such corporations by one of such corporations, or any stock
holder thereof, the same shall be deemed, and is hereby declared to 
be, a "combination," and all corporations so linked together, and all 
auxiliary corporations and business plants owned or controlled by 
them, or either of them, directly or indirectly, are declared to be 
members of such combination. (Id., p. 213, sec. 4.) 

Sec. 85. Unfair competition-Definition-Exceptions.-Raising 
or lowering by such combination, or any member thereof, in the 
immediate territory of a financially weaker competitor, the price of 
a commodity handled by such competitor or lowering the price 
charged for services rendered the public by such competitor, while 
at the same time the same combination, or some member thereof, 
is engaged in buying or selling a like commodity for different and 
more advantageous price, or is charging a greater rate for like serv• 
ices rendered the public at another point within the State of Okla
homa, is hereby declared to be unfair and destructive competition 
and is hereby prohibited; and the doing of any act which, directly 
or indirectly, brings about a similar effect on such weaker com
petitor shall be a violation of this act: provided, a proper allowance 
shall be made for grade or quality of product and freight rate. 
Provided, Nothing herein contained shall prevent such combination, 
or any member thereof, from meeting any price, made by anyone 
not connected in any way with, or influenced by, any member 
thereof, at any point within this State without being required to 
make such price generally, so long as such outside party maintains 
such price in good faith, but no longer, if such point be within the 
immediate territory of a financially weaker competitor. (Id., sec. 5.) 

Sec. 86. Damages to weaker competitor.-Liability of combina· 
tion.-Every such weaker competitor injured by reason of any of the 
acts herein prohibited in the foregoing sections may recover, as 
damages, of the offending combination, or any of the offending mem
bt\rs thereof, three times the amount of actual damages sustained 
thereby, together with a reasonable attorney fee for collecting such 
damages. Lost profits may be recovered as damages, and lost profits 
may be ascertained by taking the difference in the price paid or re· 
ceived for a commodity or for services rendered the public in the 
territory of such weaker competitor and the price paid or received 
for a like commodity or like services rendered at any other point 
within this State by such combination, or any member thereof. 
Grade or quality of product and freight rate to be considered as in 
previous section. Suit for such damages and attorney fees may be 
brought in any court of competent jurisdiction in the county wherein 
such damage may be sustained. (Id., sec. 6.) 
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See. 87. Act cumulative to other legal remedies.-Nothing in this 
act ' shall be construed as repealing any other act, or part of an act~ 
but the remedies herein provided shall be cumulative to all other 
remedies provided by law. (Id., p. 214, sec. 7.) 

2. Special Prohibitory Laws 

Stat. Ann. (1936), tit. 79 
Advertising 

See. 6. Advertising-Monopolies prohibited.~It shall be unlaw
ful for any person, firm, corporation, or association, engaged in the 
sale or furnishing of advertising or advertising service or space for 
advertisements in publications thereof, to sell or furnish the same 
at a price less than cost, if the effect or intent thereof is to establish 
or maintain a virtual monopoly hindering competition or restraining 
trade or to destroy the competition of any regular established pub
lisher located and doing business in the same town, city or com
munity, wherein said person, firm. corporation, or association is 
located and doing business. (R. S. 1910, sec. 8227; L. 1923, c. 29, 
p. 41, sec. 1; L. 1933, c. 112, p. 224:, sec. 1; L. 1935, p. 338, sec. 1.) 9 

• ~PC. 81 to 87 of this title. 
• For penalty provisions see Getteral Prohibitoru Laws, supra. 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Supp., 1935), as amended by L. 1937, e. 113 

Sec. 70-4c01. Contracts relating to sales of articles.-No contract 
relating to the sale or resale of a commodity which bears, or the 
label or container of which bears, or the vending equipment through 
which such commodity is sold bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of 
the same general class produced or distributed by others shall be 
deemed in violation of any law of the State of Oregon by reason 
of any of the following provisions which may be contained in such 
contract: 

1. That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

2. That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

3. That the seller will not seU such commodity: 
(a) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any whole
saler or retailer to whom he may resell; or 

(b) To any retailer, unless the retailer will agree not to resell 
the same except to consumers for use and at not less than the stipu
lated minimum price. 

4. No contract containing any of the provisions enumerated in 
this act shall be deemed to preclude the resale of any commodity 

259 
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covered thereby without reference to such contract in the following 
cases: 

(a) In. closing out the owners' stock for the bona fide purpose 
of discontinuing dealing in any such commodity and plain notice 
of the fact is given to the public, provided the owner of such stock 
shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out said 
stock and an opportunity to purchase such stock at the original 
invoice price; 

(b) When the goods are altered, second-hand, damaged, defaced 
or deteriorated and plain notice of the fact is given to the public 
in the advertisement and sale thereof, such notice to be conspicu
ously displayed in all advertisements and to be affixed to the com
modity; 

(c) By any officer acting under an order of court. 
5. For the purpose of preventing evasion of the resale· price re

strictions imposed in respect of any commodity by any contract 
entered into pursuant to the provisions of this act, except to the 
extent authorized by the said contract: 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever, whether by the giving of coupons or otherwise, in con
nection with any such sale; or 

(c) The sale or offering for sale of such commodity in combina
tion with any other commodity, shall be deemed a violation of 
such resale price restriction, for which the remedies prescribed by 
this act shall be available. 

6. No minimum resale price shall be established for any com
modity, under any contract entered into pursuant to the provisions 
of this act, by any person other than the owner of the trade-mark, 
brand, or name used in connection with such commodity or a dis
tributor specifically authorized to establish said price by the owner 
of such trade-mark, brand, or name. 

See. 70-402. Acts deemed a violation.-Willfully and knowingly 
advertising, offering for sale, or selling any commodity at less than 
the price stipulated in any contract entered into pursuant to the 
provisions of section 70--401, Oregon Code, 1935 Supplement, as 
amended by section 1 of this act, whether the person so advertising, 
offering for sale, or selling is or is not a party to such contract, is 
unfair competition and is actiQnable at the suit of any person 
damaged thereby. 

Sec. 70-403. Application of act.-This act shall not apply to any 
contract or agreement between or among producers or distributors 
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or, except as provided in section 70-401, subsection 3, between or 
among wholesalers, or between or among retailers, as to sale or 
resale prices. 

Sec. 70-404. Defined.-The following terms, as used in this act, 
hereby are defined as follows: 

(a) "Producer" means any grower, baker, maker, manufacturer, 
bottler, packer, converter, processor, or publisher. 

(b) "Commodity" means any subject of commerce. • 
(c) "Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to con

sumers for use. 
(e) "Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a business trust, or any 
unincorporated organization. 

Sec. 70-405. Provisions of act severable.-lf any provision of 
this act is declared unconstitutional it is the intent of the legislature 
that the remaining portions thereof shall not be affected, but that 
such remaining portions remain in full force and effect. (L. 1935, 
ch. 295, sec. 5, p. 45.) 

Sec •. 70-406. Short title of act.-This act may be known and cited 
as the "Fair Trade Act." (Id., sec. 6.) 

Sec. 6. Inconsistent acts repealed.-That all acts or parts of acts 
inconsistent herewith hereby are repealed to the extent of such 
inconsistency. (L. 1937, ch. 113, sec. 6.) 

B. PROHIBITION OF SALES BELOW COST 

L. 1937, c. 215, as amended by L. 1939, c. 495 
Unfair Praetiees Ad 

Section 1. Definitions.-When used in this act, unless the context 
othe.rwise requires: 

(a) The term "person" means an indiridual, a corporation, a part
nership, an association, a joint stock company, a business trust, or an 
unincorporated organization; 

(b) The term "price" as used herein shall mean the net price to 
the buyer after the deduction of all discounts, rebates, or other price 
roncessions paid or allowed by the seller; 

(c) The term "commerce" means trade or commerce within this 
state, exclusive of "food commerce" as herein defined; 

(d) The term "food commerce" means trade or commerce within 
this state in articles of food for human consumption and such other 
e.rtides as usually are sold in food stores in connection with articles 
of food for human consumption. "Retailer in food commerce" means 
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any person engaged in food commerce who sells directly to the con. 
sumer for use. "'Vholesaler in food commerce" meaus any person 
engaged in food commerce other than a retailer or producer, 
manufacturer, or processor. 

(e) The term "replacement cost" shall mean the cost per unit at the 
retail outlet at which the merchandise sold or offered for sale could 
have been bought by the seller at any time within ten {10) days 
prior to the date of sale or the date upon which it is offered for sale 
by the seller, if bought in the same quantities as the seller's usual or 
customary purchase of the said merchandise, after deducting all 
discounts, rebates, or other price concessions. 

(f) Provided, however, The definition "food commerce," as defined 
• in this section, subparagraph "d" is restricted, in the case of persons 

selling items other than items of food commerce, solely to such items 
of food commerce as above defined. (As amended March 27, 1939.) 

Sec. 2. Dealing with price discriminations, see Antidiscrimination 
Legislation: General ProhibifO?'Y La1vs, infra. 

Sec. 3. Cooperatives.-Nothing in this act shall prevent a coopera
tive association from returning t<l its members, producers, or con
sumers the whole, or any part of, the net earning or surplus resulting 
from its trading operations, .in proportion to their purchases <lr 
sales from, to or through the association. 

Sec. 4. Sales below cost prohibited.-It shall be unlawful for any 
person engaged in commerce and/or food commerce,·in the course of 
such commerce, to sell, offer for sale, or advertise for sale, any article, 
product, or commodity, or service or output of a service trade, at less 
than cost thereof to such vendor, or give, offer to give, or advertise 
the intent to give away any article, product, or commodity or service 
or output of a service trade, where the effeCt of such sale below cost, 
or the giving, offering to give, or advertising the intent to give away 
any article or product, or service, or the output of a service trade, 
may lessen, injure, destroy, prevent, hinder, or suppress the competi* 
tion of competitors of such person engaged in business within this 
state, or to advertise brands or types of. goods they are not prepared 
to supply. 

(a) For- the purpose of this section the term "cost'' as applied to 
production hereby is defined as including the cost of raw materials, 
labor and all overhead expenses of the producer, and as applied to 
distribution, "cost" shall mean the replacement cost of the article, 
product, or commodity to the distributor and vendor, plus the cost of 
doing business by said distributor and vendor : Provided, That "cost" 
as applied to a wholesaler in food commerce shall mean the price paid. 

(b) For the purpose of this section, the phrase "cost of doing busi* 
ne'SS" or "overhead expense" is defined as the average of all costs of 
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doing business incurred in the conduct of such business during the 12. 
months immediately preceding any alleged violation of this act or in 
the event any person shall be engaged in business within the state for 
a shorter per·iod of time, in that event the average cost for such period 
immediately preceding any alleged violation of this act must include 
without limitation the following items of expense: Labor (including 
salaries of executives and officers), rent, interest on borrowed capital, 
depreciation, selling cost, maintenance of equipment, tuildings and 
fixtures, transportation and delivery costs, as fixed under tariffs 
approved by the public utilities commissioner of the State of Oregon, 
light, heat, power, and water, credit losses, all types of licenses, taxes, 
insurance, and advertising. 

(c) For the purpose of this act, the phrase "co."t of doing business" 
or "overhead expense" of a "retailer in food commerce" is defined as 
6 percent of replacement cost or as the average monthly cost incurred 
in the conduct of such business during the 12 months immediately 
prec'-'ding any alleged violation of this a~t, or whichever is lower. In 
the event any person as herein defined shall be engaged in busines~ 
within this state for a shorter period of time than one year, then the 
average cost for such period that such person has been in business 
immediately preceding any alleged violation of this act shall be the 
monthly average for the purpose of this act. In computing such cost, 
it shall include, without limiting, the following items of expense: 
Labor (including the expense for salaries of executiv~s and officers), 
1·ent; interest·on borrowed capital, depreciation, selling costs, mainte
uance of equipment, buildings and fixtures, transportation and de
livery costs as fixed under tariffs approved by the public utilities 
commissiont>r of the State of Oregon, light, heat, power, and water, 
credit losses, all types of lic'-'nses, taxes, insurance and adyertising: 
(As amended March 27, 1939.) 

Sec. 5. Establishing cost.-In establishing the cost of ·a given 
article, product, or commodity to the distributor and vendor, the in
voice cost of said article, product, or commodity purchased at a forced, 
bankrupt, dose-out sale or other salt> outside of the ordinary channels 
of trade may not be used as a basis for justifying a price lower than 
one bnst>d upon the replacement cost as of date of such sale of said 
article. product or commodity replaced through the ordinary channels 
of trade, unlt>ss said at·ticle, product, or commodity is kept separate 
fl'om goods purchaSt>d in the ordinary channels of trade and unless 
said article, product, or commodity is advertised and sold as merchan
di~ purchaSt>d at a forced, bankrupt, dose-out sale, or by means other 
than through the ordinary channt>ls of trade, and said advertising 
shall state the conditions under which said goods were so purchased, 
and the quantity of such merchandise to be sold or offered for sale. 
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. Sec. 6. Exceptions.-The provisions of sections 4 and 5 of this act 
shall not apply to any sale made: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any such stock or 
commodity and such person does not sell new stocks of such discon
tinued commodity or merchandise within ninety (90) days after such 
close-out, and in the case of the sale of seasonal goods or to the bona 
fide sale of perishable goods to prevent loss to the vendor by spoilage 
or depreciation, provided prior notice is given to the public thereof; 

(b) When the goods are damaged or deteriorated in quality, and 
prior notice is given to the public thereof; 

(c) By an officer acting under the orders of any court; 
(d) In an endeavor made in good faith to meet the legal prices·of 

a competitor selling the same article or product in the same locality 
or trade area. (As amended March 27, 1939.) 

Sec. 7. Vendors.-Any person who performs work upon, renovates, 
~titers, or improves any personal property belonging to another person 
shall be construed to be a vendor within the meaning of this act. 

Sec. 8. Injunctive relief.-(a) Any person injured by any viola
tion, or who will suffer injury from any threatened violation, of this 
act, may maintain an action in any court of general equitable juris
diction of this State, to prevent, restrain, or enjoin such violation 
or threatened violation. If in such action, a violation or threatened 
violation of this act shall be established, the court shall enjoin and 
restrain or otherwise prohibit such violation or threatened violation, 
and the plaintiff in said action shall be entitled to recover three
fold the damages by him sustained, and the costs of suit, including 
a reasonable attorney's fee. 

(b) In the event no injunctive relief is sought or required, any 
person injured by any violation of this act may maintain an action 
for damages alone in any court of general jurisdiction in this State, 
and the measure of damages in such action shall be the same as that 
prescribed by subsection (a) of this section. 

(c) In any proceedings instituted or action brought in pursuance 
of the provisions of subsections (a) and (b) of this section, the 
plaintiff, upon proof that he has been unlawfully discriminated 
against by the defendant, shall conclusively be presumed to have 
sustained damages equal to the monetary amount or equivalent of 
the unlawful discrimination; and, in addition thereto, may establish 
such further damages, if any, as he may have sustained as a result 
of such discrimination .. 

(d) Any defendant in ·an action brought under the provisions of 
this section may be 'required to testify under the provisions of chap
ters XV and XVII, title IX, Oregon Code 1930, of the Code of Civil 
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Procedure of this State; in addition, the books and records of any 
such defendant may be brought into court and introduced, by ref
erence, into evidence: Provided, however, That no information so 
obtained may be used against the defendant as a basis for a mis
demeanor prosecution under the provisions of this act. 

(e) Any contract, express or implied, made by any person in viola
tion of any of the provisions of this act is declared to be an i!legal 
contract and no recovery thereon shall be had. 

Sec. 9. Cost surveys.-Where a particular trade or industry, of 
which the person, firm or corporation complained against is a mem
ber, has an established cost survey for the locality and vicinity in 
which the offense is committed, the said cost survey shall be deemed 
competent evidence to be used in proving the c,Qsts of the person, 
firm, or corporation complained against within the provisions of 
this act. 

Sec. 10. Citations.-This act shall be known and designated as the 
''Antiprice Discrimination Act" and its inhibitions against discrim
ination shall embrace any scheme of special concessions or rebates, 
any collateral contracts or agreements or any device of any nature 
whereby discrimination is, in substance or fact, effected in violation 
of the spirit and intent of this act. 

Sec. 11. Penalties.-Any person, firm, or corporation, whether as 
principal, agent, officer, or director, for himself, or itself, or for an
other person, or for any firm or corporation, or any corporation,- who 
or which shall violate any of the provisions of this act, shall be 
deemed guilty of a misdemeanor for each single violation and, upon 
conviction thereof, shall be punished by a fine of not less than one 
hundred dollars ($100) nor more than five hundred dollars ($500) 
or by imprisonment not exceeding six months, or by both. such fine 
and imprisonment, in the discretion of the court. 

Sec. 12. Invalidity of part.-If any provision of this act, or the 
application thereof to any person or circumstance is held invalid, the 
remainder of the act, and the application of such provisions to other 
persons or circumstances, shall not be affected thereby. 

Sec. 13. Repeal.-All acts or parts of acts inconsistent herewith 
hereby are repealed to the extent of such inconsistency. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

L 1937, e. 215, as amended by L 1939, c. 495 
Unfair Practices Ad 

Sec. 2. Price discrimination prohibited.-( a) It shall be unlawful 
for any person engaged in commerce and;or food commerce, in the 
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course of.such-commerce, either directly or indirectly, to discriminate 
in price between different purchasers of commodities, or services or 
output of a service trade, of like grade and quality or to discriminate 
in price between different sections, communities, or cities or portions 
thereof or between different locations in such sections, communities, 
cities, or portions thereof in this State, where the effect of such dis
crimination may be substantially to lessen competition or tend to 

·create a monopoly in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either 
of them: Ptovided, That nothing herein contained shall prevent dif
ferentials which make only due allowance for differences in the cost 
of manufacture, sale, or delivery, resulting from the differing meth
ods or quantities in which such commodities are to such purchasers 
sold or delivered: And provided further, That nothing herein con
tained shall prevent persons engaged in selling goods, wares, or 
merchandise, or service or output of a service trade, in commerce 
from selecting their own customers in bona fide transactions and not 
in restraint of trade: And provided further, That nothing herein 
contained shall prevent price changes from time to time where in 
response to changing conditions affecting the market for or mar
ketability of the goods concerned, such as but not limited to actual 
or imminent deterioration of perishable goods, obsolescence of sea
sonal goods, distress saks under court process, or sales in good 
faith in discontinuance of business in the goods concerned. 

(b) Upon proof being made, in any suit or other proceeding in 
which any violation of this act may be at issue, that there has been 
discrimination in price, or in services or facilities furnished, or in 
payment for services or facilities rendered or to be rendered, the 
burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with such violation: 
Provided, however, That nothing herein cont~ined shall prevent a 
seller rebutting the prima facie case thus made by showing that his 
lower price, or the payment for or furnishing of services or facilities 
to any pnr.chaser or purchasers was made in good faith to meet an 
equally low price of a competitor or the services or facilities furnished 
by a competitor. 

(c) It shall be unlawful for any person engaged in commerce 
andjor food commerce, in the course of such commerce, to pay or 
grant, or to receive or accept, anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof, except for services rendered in connection with the sale 
or purchase of goods, wares, service, or output of a service trade, or 
merchandise: Provided, however, That in all such transactions of sale 
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and purcha~ it shall be unlawful for either party to such trans
action to pay or grant anything of value as a commission, brokerage. 
or other compensation, or any allowance or discount in lieu thereof, 
to the other part;y to the transaction or to any agent, representative, 
or other intermediary therein, where such agent, representative, or 
other intermediary is acting for or in behalf of or is subject to the 
direct or indirect control of the said other party to such transaction. 

(d) It shall be unlawful for any person engaged in commerce 
and/or food commerce, in the course of such commerce, to pay or 
contract for the payment of anything of value to or for the benefit 
of a customer of such person in the course of such commerce as 
compensation or in consideration for any services or facilities fur
nished by or through such customer in connection with the processing, 
handling, sale, or offering for sale of any products or commodities 
manufactured, service, or output of a service trade, sold or offered 
for sale by such person, unless such payment or consideration is 
available on proportionally equal terms to all other customers com
peting in the distribution of such products or commodities, or service, 
or output of service trades. 

(e) It shall be unlawful for any person engaged in commerce 
and/or food commerce, in the course of such commerce, to discrimi
nate in favor of one purchaser against another purcluiser or pur
chasers of a commodity, or service, or output of a service trade, 
bought for resale, with or without processing, by contracting to fur
nish or furnishing, or by contributing to the furnishing of any serv
ic.-s or facilities connected with the processing, handling, sale, or 
offering for sale of such commodity, or service, or output of a service 
trade, purcha~">ed upon terms not aceorded to all purchasers on pro
portionally equal terms. 

(f) It shall be unlawful for any person engaged in commerce 
and/or food commerce, in the course of such commerce, knowingly 
to induce or receive a discrimination in price which is prohibited by 
this section.1 

2. Special Prohibitory Laws 

Code Ann. (1930) 

Milk. Cream. Butterfat 

Sec. 41-701. Discrimination in purchase of milk and tream pro
hibited.-Any person, firm, or corporation engaged in the business of 
buying milk, cream, or butterfat for the purpose of manufacture, 
f.'ither by himself or another, who shall, with the intention of creating 

' Fnr dt-fluitions, pl'Ol"t'dural. and peu.al(J prorlsions see ProAitJitW. of &Ue.t 
Bfl(ltr Cost, ~t~pr«. 

210;!3:i•-4o-vul. 2-22 
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a monopoly, destroying the business of a competitor or restraining 
in any manner an open competition in said business, discriminate 
between the different section [ s], localities, communities, or cities of 
this State by purchasing or offering to purchase such commodity 
at a higher price in any one locality than is paid or offered for the 
same commodity by such person, firm, or corporation in any other 
locality after making due allowance for the difference, if any, in 
the grade or quality, and in the actual cost of transportation from 
the place of purchase to the place of manufacture, sale, or storage, 
shall be deemed guilty of a misdemeanor and punished as hereinafter 
provided. (L. 1915, ch. 344, sec. 1, p. 588; 0. L. sec. 8758.) 

Sec. 41-709. Prosecuting attorney-Enforcement of act.-lt 
shall be the duty of every prosecuting attorney to whom the dairy 
and food commissioner shall report any violation of the pro
visions of this act to cause proceedings to be commenced against the 
person or persons so violating the provisions of this act, and to 
prosecute the same to final termination according to the laws of the 
State of Oregon. (L. 1915, ch. 344, sec. 10, p. 588; 0. L. sec. 8767.) 

See. 41-710. Penalty for violating act.-:-Any employee of a firm, 
company, association, corporation, or persons receiving or purchas
ing milk or cream on the basis of the amount of butterfat contained 
therein, violating any of the provisions of this act, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined 
in the sum of not more than two hundred fifty ($250) dollars or be 
imprisoned in the county jail for not more than twelve months, or 
both. Any person, firm, or corporation purchasing milk or cream 
on the basis of the amount of butterfat contained therein, violating 
any of the provisions of this act, shall be deemed guilty of a mis
demeanor, and upon conviction thereof shall be punished by a fine 
of not more than $1,000, or imprisoned in the county jail for a 
period of not more than one year, or both such fine and imprison
ment. (L. 1915, ch. 344, sec. 11, p. 588; 0. L. sec. 8768.) 

Sec. 41-714. Courts-Concurrent jurisdiction-Prosecution of 
violations.-Justice courts, district courts, and municipal courts sit
ting as justice courts, shall have concurrent jurisdiction with the cir
cuit courts-of all prosecutions arising under the act. The district or 
county attorney is authorized to institute prosecutions for violation 
of this act by information or the same may be instituted by indict
ment or by complaint verified before any magistrate. (L. 1915, ch. 
344, sec. 15, p. 588; 0. L. sec. 8772.) 

Code Ann. (Supp., 1935) 
Gasoline 

Sec. 55-1709. Unfair discrimination between sections of State 
prohibited.-Any person, firm, company, association, or corporation, 
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foreign or domestic, engaged in the business of selling gasoline within 
the state and who is selling such commodity in more than one ( 1) 
section, community, town, village or city of the state, who with the 
intent to suppress competition or create a. monopoly, shall discrimi
nate by direct or indirect methods betwen different sections, com
munities, towns, villages or cities of this state by selling gasoline at 
a. lower rate in one section, community, town, village or city, or any 
portion thereof, then [than] such person, firm, company, association 
or corporation shall charge for the same in another section, com
munity, town, village, or city, after making due allowance, if any, in 
the grade or quality and the cost of transportation· from the refinery, 
shall be deemed guilty of unfair discrimination which hereby is pro
hibited and declared unlawful. {L. 1933, ch. 317, sec. 1, p. 491.) 

Compiler's note: Tbe bracketed word "than" was inserted by tbe secretary of 
state. 

Sec. 55-1710. Unfair discrimination between purchasers in same 
section of state prohibited.-Any person, firm, company, associa
tion, or corporation, foreign or domestic, engaged in the business of 
selling gasoline who, with the intent to suppress competition or 
create a monopoly, shall discriminate by direct or indirect methods 
in the sale of gasoline at wholesale as hereinafter defined between 
purchasers in any section, community, town, village, or city in this 
State, shall be deemed guilty of unfair discrimination which hereby 
is prohibited and declared unlawful; and provided, that the sale or 
consignment of gasoline in quantities of fifty (50) gallons or more at 
a time to a purchaser shall be deemed to be selling at wholesale. (L. 
1933, ch. 317, sec. 2, p. 491.) 

Sec. 55-1711. Unfair competition by price-fixing agreements.
Any person, firm, company, association, or corporation, foreign or 
domestic, engaged in the business of selling gasoline within this 
State, who, with the intent to suppress competition or create a mo
nopoly, makes or carries into effect any contract, understanding or 
agreement with any person, corporation, partnership, or association 
of persons in this State to fix prices with respect to the sale or dis
tribution of gasoline so as to prevent or obstruct competition in the 
purchase, sale, or distribution of gasoline shall be deemed guilty of 
unfair discrimination, which is hereby prohibited and hereby is de
clared unlawful. (L. 1933, ch. 317, sec. 3, p. 491.) 

Sec. 55-1712. Agreements void.-AU contracts or agreements made 
in violation of any of the provisions of sections 55-1709 to 55-1713, 
inclusive, Oregon Code, 1935 Supplement, shall be void. (L. 1933, e. 
317, sec. 4; as amended by L. 1939, c. 85.) 

Sec. 55-1713. Penalty.-Any person, firm, company, association, or 
corporation, or any officer, agent or receiver thereof that shall vio-
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late any of the provisions of sections 55-1709 to 55-1713, inclusive, 
Oregon Code, 1935 Supplement, shall be guilty of a misdemeanor 
and, upon conviction thereof, shall be fined not less than $500, nor 
more than $5,000, or be imprisoned in the county jail not exceeding 
one year or be punished by both such fine and imprisonment. (L. 
1933, c. 317, sec. 5; as amended by L. 1939, c. 85.) 



PENNSYLVANIA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Stat, Ann. (Purdon, Supp. 1938), tit. 73 

See. 7. Contracts for sale of goods bearing a trade-mark; excep
tions.-No contract relating to the sale or resale of a commodity 
which bears, or the label or content of which bears, the trade-mark, 
brand, or the name of the producer or owner of such commodity, and 
which is in fair and open competition with commodities of the same 
general class produced by others, shall be deemed in violation of any 
law of the State of Pennsylvania by reason of any of the following 
provisions which may be contained in such contract: 

(a) That the buyer will not resell such commodity, except at the 
price stipulated by the vendor. 

(b) That the vendee or producer require in delivery to whom he 
may resell such commodity to agree that he will not in turn resell 
except at the price stipulated by such vendor or such vendee. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodities may be resold without reference to 
such agreemeBt in the following cases: 

(a) In closing out the owner's stock for the purpose of discon
tinuing delivering any such commodity. 

(b) '\11en the goods are damaged or deteriorated in quality, and 
notice is given the public thereof. 

(c) By any officer acting under orders of any court or in the execu
tion of any writ or distress. (1935, June 5, P. L. 266, sec. 1.) 

Seetion 6 provided that the ad should become effective immediately upon its 
final enactmE-nt. 

See. 8. Unfair competition, defined.-Wilfully and knowingly ad
t'ertisiug, offering for sale, or selling any commodity at less than 

271 
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the price stipulated in any contract entered into pursuant to the 
provisions of section one of t~his act,t whether the person so adver
tising, offering for sale, or selling is or is not a party to such con 
tract, is unfair competition and is actionable at the suit of an) 

. person damaged thereby. ( 1935, June 5, P. L. 266, sec. 2.) 
See. 9. Parties excepted from provisions of the act.-This act 

shall not apply to any contract or agreement between wholesalers or 
between producers or between retailers as to sale or resale prices. 
(1935, June 5, P. L. 266, sec. 3.) 

Sec. 10. Definitions.-The following terms as used in this act are 
defined as follows : 

"Producer" means grower, baker, maker, manufacturer, or pub
lisher. 

''Commodity" means any subject of commerce. (1935, June 5, P. 
L. 266, sec. 4.) 

Sec. 11. Constitutional provision.-lf any provision of this act 
is declared unconstitutional, it is the intent of the legislature that 
the remaining portions thereof shall not be affected, but that such 
remaining portions shall remain in full force and effect. (1935, June 
5, P. L. 266, sec. 5.) 

I udicial Decisions 

Constitutionality of the Act. 
The Fair Trade Act is constitutional. The classification of trade

marked commodities as distinguished from unidentified products is 
reasonable. The primary purpose of the· statute is to protect the 
goodwill of the producer, and as only vendees with notice of the 
restriction at time of purchase are bound, the act is not an unlawful 
delegation of power to private persons to control the property of 
another. Shryock v. Ass'n of United Fraterruil Buyers, bw. (Comm. 
Pleas, June 1, 1938), 3 CCH 25150; rev'd on other grounds, 135 
Sup. Ct. 428, 5 Atl. (2d) 581 (1939). 

Application of the Act. 
Type of Priee Established. 

A producer may clearly adopt any price restriction, reasonable 
or not, as an appropriate means of protecting its goodwill. Where 
plaintiff established one price for perfume for one ounce or less, 

1 Section 7, ante. 
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defendant, selling a lesser quantity for a lower price, is violating 
the statute. Lentherie, /rw., v. F. W. Woolworth Co. (Comm. Pleas. 
June 19, 1939), 3 CCH 25275. 

Cooperatives. 

In Shryock v. Ass'n of United Fraternal Buyers, Inc., supra, the 
defendant alleged that it is a corporation engaged in purchasing 
commodities at trade discounts, credits, and allowances and in selling 
these commodities at less than retail prices to its stockholders and 
affiliated fraternal organizations. The court found that the defend
ant had sold a price-fixed commodity at cut prices to a member of 
the general public and stated that the defendant would be bound. 
other factors being present. 

lndirt>et Price Cutting. 

The defendant in making sales, issued only on request, trading 
stamps redeemable in merchandise, one stamp for each 10-cent pur
chase. The trading stamps were not redeemable until a book of 990 
stumps had been collected. A separate trading-stamp corporation 
under contract with defendant redeemed each book of stamps for an 
article priced at $1.75 at retail. The court held that the issuance of 
such stamps upon request in connection with the sale of commodities 
suhjl'ct to a resale price restriction is not a violation of the Fair 
Trade Act. Bmtol-.l!yers Co. v. Lit Bros., 335 Pa. 406, 6 Atl. (2d) 
H43 (1939), aff'g 33 D. & C. 52 (1938). The court stated that issu
ance of such trading stamps was not a price-cutting device but 
merely an additional benefit to the customer, given in order to induce 
further purchases. The court further stated that the added benefit 
to the customer was so minute, under the "de minimis" doctrine, a 
court of equity would not inflict severe penalties for a trifling 
infraction. · 

In Bri~tol-Myers Co. v. Soble et ol.,- D. & C.- (Comm. Pleas~ 
Jan. 7, 1938), 106 CCH, par. 25114, the court held that the issuance 
of profit-sharing coupons in connection with the sale of commodities 
at minimum prices established under a resale price contract, was a 
violation of the statute. The court distinguished the case of Bmtol
Myers Co. v. Lit Bros., supra, in that in the latter case, the trading 
!!tamps constituted little, if any, value. 

Defenses 

It is not nec(>ssary for plaintiff to prosecute all violators simul
taneously., Reasonable diligence to enforce the price restriction, in 
the absence of discrimination and bad faith is sufficient. Lentheric, 
Inc., v. F. lV. 1V oolworth Co., 111.pra. 
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B. PROHIBITION OF SALES BELOW COST 

Stat, Ann. (Purdon, 1938), tit. 73 

Fair Sales Act 1 

See. 201. Definitions.-The words and phrases used herein shall, 
unless the context otherwise indicates, have the following meanings: 

(a) "Cost to the retailer" shall mean: (1) the total consideration 
paid by the retailer for the merchandise delivered at the retail outlet; 
or (2) the total consideration necessary for the replacement of the 
merchandise to the retailer at the retail outlet, such consideration to 
be determined by applying to said merchandise the same cost per unit 
as the last quantity purchased by the retailer prior to the sale of said 
merchandise would have cost per unit if bought at the most favorable 
market price available to the retailer at any time within thirty (30) 
days prior to said sale, whichever is lower, less any customary trade 
discounts, but exclusive of discounts for cash. 

(b) "Cost to the wholesaler" shall mean : ( 1) the total consideration 
paid by the wholesaler for merchandise delivered at the wholesale 
outlet; or (2) the total consideration necessary for the replacement of 
t.h.e merchandise to the wholesaler at the wholesale outlet, such con
sideration to be determined by applying to said merchandise the same 
cost per unit as the last quantity purchased by the wholesaler prior to 
the sale of said merchandise would have cost per unit if bought at 
the most favorable market price available to the wholesaler at any 
time within sixty (60) days prior to said sale, whichever is lower, less 
any customary trade discounts, but exclusive of discounts for cash. 

(c) "Cost to the retailer" and "cost to the wholesaler" must be bona 
fide costs; and sales to consumers, retailers, and wholesalers, at prices 
which cannot be justified by existing market conditions within this 
State, shall not be used as basis for computing costs with respect to 
sales by retailers and wholesalers. 

(d) "Sell at retail" and "sales at retail" shall mean any transfer of 
title to tangible personal property for a valuable consideration, where 
such property is to be used by the purchaser for purposes other than 
resale, manufacture, or further processing. The above terms shall 

1 The Fair Sales Act is unconstitutional. It fixes prices in a business not 
affected with a public interest. Selling below cost per se Is not unfair compe
tition and is not injurious to the public. As the statute does not require an 
unlawful intent and proscribes all sales below cost, there is no distinction 
drawn between a lawful and an unlawful act. Commonwealth v. Hodin, 34 D. 
&: C. 270 (Quarter S('s;;ions, 1938l; Commonwealth v. Za.~loff. 86 P. L. J. 597, 
afrd, 87 P. L. J. 463 11939). 

Where a druggist purchased a large box of tablets, rehoxed them, and sold 
them below the usual cost of such size!l boxes but for more than they actually 
cost him, it was held not to bf> n violation of the act CommWtwealth v. Cost, 
32 D.&: C. 204: (Corum. Pleas, 1939). 
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also include any such transfer of property where title is retained by 
the seller as security for the payment of the purchase price. 

(e) ''Sell at wholesale" and "sales at wholesale'' shall mean any 
transfer of title to tangible personal property for a valuable coh
sideration, where such property is to be used by the purchaser for 
purposes of resale, manufacture, or further processing. The above 
terms shall also include any such transfer of property where title is 
retained by the seller as security for the payment of the purcbase 
price. 

(f) ''Retailer" shall include every person, firm, corporation, or as
!'lociation engaged in the business of making sales at retail within this 
State: Provided, That in the case of a person, firm, corporation, or 
association engaged in the business of making both sales at retail and 
at wholesale, such term shall be applied only to the retail portion of 
such business. 

(g) ''Wholesaler" shall mean and include every person, firm, cor
poration, or association engaged in the business of making sales at 
wholesale within this State: Provided, That in the case of a person, 
firm, corporation, or association engaged in the business of making 
both sales at wholesale and at retail, such term shall be applied only 
to the wholesale portion of such business. (1937, July 1, P. L. 
2672, sec. 1.) 

TITLE oF ACT: An act to insure and protect fair trade practices in distribu· 
tion; dt>linlng such practices: prohibiting the advertisement, offer for sale, or 
sale of merrhandise at less than cost; and fixing a penalty for such advertise
ment, oft'er for sale, or sale; and investing the courts with jurisdiction to pre
vent and rl'strain violations of the act. (1[137, July 1, P. L. 2672.) 

See. 202. Sales at less than cost prohibited.-lt is hereby de
clared that the advertisement, offer for sale, or sale of any merchan
dise at less than cost by retailers or wholesalers prohibited. (1937, 
July 1, P. L. 2672, sec. 2.) · 

See. 203. Penalties.-Any retailer who shall advertise, offer to sell, 
or sell at retail, any merchandise at less than cost to the retailer, 
as defined in this act, or any wholesaler who shall advertise, offer to 
sell, or sell at wholesale, any merchandise at less than cost to the 
whoiPsaler, as defined in this act, shall be guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished by a fine of not more 
than five hundred dollars ($500). Proof of any such advertisement, 
oiler to sell, or sale, by any retailer or wholesaler, shall be prima. 
f~tcie e-ridence of a violation of this act. (1937, July 1, P. L. 2672, 
sec. 3.) 

Sec. 204. Injunctive relief.-In addition to the penalties provided 
in this act, the courts of common pleas of this Commonwealth are 
hereby invested with jurisdiction to prevent and restrain violations 
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of this act, and it shall be the duty of the several district attorneys, 
in their respective districts, to institute proceedings in equity to 
prevent and restrain violations. Any person shall be entitled to sue 
for and have injunctive relief in any court of common pleas of this 
Commonwealth against threatened loss or damage by reason of a 
violation of this act. (1937, July 1, P. L. 2672, sec. 4.) 

Sec. 205. Sales excepted.-The provisions of this act shall not ap
ply to sales at retail or sales at wholesale: (a) where merchandise is 
sold in bona fide clearance sales, and is advertised, marked, and sold 
as such; (b) where perishable merchandise must be promptly sold 
in order to forestall loss; (c) where merchandise is imperfect, or 
damaged, or is being discontinued, and is advertised, marked, and 
sold as such; (d) where merchandise is sold upon the final liquida
tion- of any business; (e) where merchandise is sold for charitable 
purposes; (f) where the price of merchandise is made to meet the 
legal price of a competitor for merchandise of the same grade, 
quality, and quantity; and (g) where merchandise is sold by any 
officer acting under the direction of any court. (1937, July 1, P. L. 
2672, sec. 5.) 

Sec. 206. Short title.-This act may be known and cited as the 
"Fair Sales Act." (1937, July 1, P. L. 2672, sec. 6.) 

Sec. 207. Partial invalidity.-If any section, sentence, or clause of 
this act shall for any reason be held invalid or unconstitutional, 
such decision shall not affect the validity of the remaining parts 
hereof. (1937, July 1, P. L. 2672, sec. 7.) 

C. ANTIDISCRIMINATION LEGISLATION 

No provisions. 

I. General Prohibitory Laws 

2. Special Prohibitory Laws 

Stat. Ann. (Purdon. 1931), tit. 47 
Liquor• 

Sec. 621. Offering or giving premiums with sales prohibited.
Be. it enacted, etc., That, from and after the passage of this act, it 
shall be unlawful for any person, partnership, or corporation, licensed 
to sell vinous, spirituous, malt, or brewed liquors at wholesale or retail, 

• Seetions 621~ are not invalid as class legislation or as an invasion of the 
personal rights of citizens, but are a valid exercise of the police power of the 
State. Commonwealt~ v. Mutual Union Brewing Co., 252 Pa. 168, 97 Atl. ~ 
(1916), aff'g 58 Pa. Sup. Ct. 647 (1915). 
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to offer or give anything of value as a premium for the return of caps, 
stoppers, corks, stamps, or labels taken from any bottle, case, keg, 
barrel, or package containing such vinous, spirituous, malt, or brewed 
liquors, or to offer or give anything of value as a premium or present 
to induce the purchase of such liquors or for any other purpose whatso
ever, in connection with the sale of such liquors. (1913, June 12, P. L. 
490, sec. 1; 1917, July 17, P. L. 1020, sec. 1.) 

Sec. 622. Rebates and discounts for return of packages ex
cepted.-This act shall not prohibit the offering or giving of any 
rebate or discount by any person, partnership, or corporation, licensed 
to sell vinous, spirituous, malt, or brewed liquors at wholesale or retail, 
for the return of any bottle, case, keg, barrel, or package in which 
such vinous, spirituous, malt, or brewed liquor is actually sold. (1913, 
June 12, P. L. 490, sec. 2.) 

Sec. 623. Penalty for violations.-Any person, partnership, or 
corporation violating the provisions of this act shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be punished, for 
the first offense, by a fine of not more than one hundred dollars, or 
by imprisonment in the county jail for not more than ten days; and 
subsequent offense shall be punished by a fine not to exceed three 
months, either or both, at the discretion of the court. (1913, June 12, 
P. L. 490, sec. 3.) 



RHODE ISLAND 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Rev. Gen. Laws (1938), c:. 393 

Section 1. Definitions.-The following terms, as used in this chap
ter, are hereby defined as follows: 

(1) "Commodity" means any subject of commerce. 
(2) "Producer" means any grower, baker, maker, manufacturer, 

packer, converter, processor, or publisher. 
(3) "Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
( 4) "Retailer" means any person selling a commodity at retail. 
(5) "Resale" means any sale by the purcha~er of a commodity 

made in the State of Rhode Island or in any other State, Territory, 
or the District of Columbia, where eontracts made lawful by this 
chapter are valid, by a wholeEaler or retailer, and "to resell" means 
to make a "resale" as herein d~fined. 

Sec. 2. Contracts authorized.-No contract relating to the sale or 
resale of a commodity which bears, or the label or container of 
which bl:'ars, the trade-mark, bnmd, or name of the producer of such 
commodity and which is in free and open competition with com· 
modities of the same general class produced by others shall be 
deemed in violation of any law of the State of Rhode Island by 
reason of any of the following provisions which may be contained in 
such contract: 

( 1) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the vendor. 

(2) That the \'endor will not sell such commodity: 
(a) To any whol€'saler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
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not to reseU the same at less than the stipulated minimum price, and 
such wholesaler will likewise agree not to resell the same to any 
other wholesaler unless such other wholesaler will make the same 
agreement with any wholesaler or retailer to whom he may resell; or 

(b) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. 

See. 3. Exeeptions.-No contract containing the provisions enu
merated in section 2 hereof shall be deemed to preclude the resale of 
any commodity covered thereby without reference to such contract 
in the following cases: ·· · · ' 

1. In closing out the owner's stock for the bona fide pur
pose of discontinuing dealing in any such commodity and plain 
notice of the fact is given to the public: Provided, The owner 
of such stock shall give to the producer or distributor of such 
commodity prompt and reasonable notice in writing of his intention 
to close out said stock, and an opportunity to purchase said stock at 
the original invoice price. 

2. When the goods are damaged or deteriorated in quality and 
notice is given to the public thereof. 

3. By any officer acting under an order of court. (P. L., 193!:!, 
c. 2607, amending P. L., 1936, c. 2427.) 

See. 4. Parties to aetion.-An action at law or suit in equity may 
be brought by any person damaged by: (a) The breach, or (b) the 
procurement of the breach, or (c) the interference with the carrying 
out of any contract entered into in pursuance of this chapter, or 
(d) the act of any person whether a party to such contract or not 
in wilfully ·and knowingly advertising, offering for sale, or selling 
any commodity at less than the price stipulated in any such con
tract, or (e) any other act whereby a party to such contracts is de
prived of the benefits therefrom. 

Sec. 5. Parties excepted from provisions of act.-This chapter 
shall not apply to any contract or agreement between producers or 
between wholesalers or between retailers as to sale or resale prices: 
PrmJided,}wwever, That when a commodity is distributed by more 
than one wholesaler, or more than one retailer, each of said whole
salers or of said retailers may make or be a party to contracts stipu
lating minimum resale prices established by the producer of such 
commodity as provided by this chapter. 

See. 6. Short title.-This chapter may be known and cited as the 
"Fair Trade Act." 

See. 7. Severability.-lf any provision of this chapter, or the 
application thereof to any person or circumstances, is held invalid, 
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the remainder of the chapter, and the applica.tion of such provision 
to other persons or circumsta.nces, shall not be affected thereby. 

B. PROHIBITION OF SALES BELOW COST 

L. 1939, e. 671 
Unfair Praetices Aet 

Section 1. Definitions.-(a) The term "cost to the retailer" shall 
mean the invoice cost of the merchandise to the retailer within 
4,h1rty days prior to the date of the sale, or the replacement cost of 
the merchandise to the retailer within thirty days prior to the date 
of the sale, in the quantity la.st purchased, whichever is lower; less 
all trade discounts except customary discounts for cash; to which 
shall be added ( 1) freight charges not otherwise included in the cost 
of the merchandise, (2) cartage to the reta.il outlet if performed or 
paid for by the retailer, which cartage cost shall be deemed to be 
three-fourths of one percent of the cost of the merchandise to the 
retailer, unless said retailer claims and proves a lower cartage cost, 
and ( 3) a mark-up to cover in part the cost of doing business, which 
mark-up, in the absence of proof of a lesser cost, shall be six percent 
of the total cost at the retail outlet; · 

(b) The term "cost to the wholesaler" shall mean the invoice cost 
of the merchandise to the wholesaler within thirty days prior to the 
date of the sale, or the replacement cost of the merchandise to the 
wholesaler within thirty days prior to the date of the sale, in the 
quantity last purchased, whichever is lower; less all trade discounts 
except customary discounts for cash; to which shall be added {1) 
freight charges not otherwise included in the cost of the merchandise, 
and (2) cartage to the retail outlet if performed or paid far by the 
wholesaler, which cartage cost ·shall be deemed to be three-fourths of 
one percent of the cost of the merchandise to the wholesaler, unless 
said wholesaler claims and proves a lower cartage cost, and (3) a 
mark-up to co,·er in part the cost of doing business, which mark-up, 
in the absence of proof of a lesser cost shall be two percent of the 
total cost at the 'wholesale establishment; 

(c) Where two or more it.ems are advertised, offered for sale or 
sold at a combined pric.e, the price of each such item shall be deter
mined in the manner set forth in paragraphs (a) and (b); 

(d) The terms "cost to the reta.iler" and "cost to the wholesaler" 
as ddined in paragraphs (a) and (b) shall mean bona fide costs; and 
~ales to consumers, retailers, and wholesalers at prices which cannot 
be justified by existing conditions within this State shall not be used 
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as a basis for computing replacement costs with respect to sales by 
retailers and wholesalers; 

(e) The terms "sell at retailt "sales at retail,'' and "retail sale" 
shall mean and include any transfer of title to tangible personal 
property for a valuable consideration made, in the ordinary course 
of trade or in the usual prosecution of the seller's business, to the 
purchaser for consumption or use other than resale or further proc
essing or manufacturing. In this and in the preceding paragraph 
the above terms shall include any such transfer of property where 
title is retained by the seller as security for the payment of the 
purchase price ; 

(f) The term "retailer" shall mean and include every person, co
partnership, corporation, or association engaged in the business of 
making sales at retail within this State; provided that, in the case 
of a retailer engaged in the business of making sales both. at retail 
and at wholesale, such term shall be applied only to the retail portion 
of such business; and 

(g) The term "wholesaler" shall mean and include every person, 
copartnership, corporation, or association engaged in the business of 
making sales at wholesale within this State; provided that, in the 
case of a wholesaler engaged in the business of making sales both at 
wholesale and at retail, such term shall be applied only to the whole
sale portion of such business; 

(h) Whenever any person, copartnership, corporation, or associa
tion in the course of doing business performs the functions of both 
wholesaler and retailer without actually being engaged in the busi
ness of making sales at wholesale, the term "wholesaler" shall mean 
and include that function of the business of preparation for sale at 
the retail outlet and the term "retailer" shall be applied only to the 
retail portion of such business. 

Sec. 2. Penalties.-Any retailer, who, with intent to injure com
petitors or destroy competition, advertises, offers to sell or sells at 
retail any item of merchandise at less than cost to the retailer, or 
any wholesaler who, with intent as aforesaid, advertises, offers to sell, 
or sells at wholesale any item of merchandise at less than cost to the 
wholesaler: shall, if the offender is an individual, be punished by a fine 
of not more than five hundred dollars or by imprisonment for not less 
than one month, nor more than one year, or both; or, if the offender is 
a corporation, by a fine as aforesaid. Evidence of any advertisement, 
offer to sell or sale of any item of merchandise by any retailer or 
wholesaler at less than cost to him, as herein defined, shall be prima 
facie evidence of intent to injure competitors or destroy competition. 
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Sec. 3. Exccptions.-Sections 1, 2, 4, 5, 6, and 7, inclusive, shall 
not apply with respect to advertising or offering to sel~ or selling, 
at retail or at wholesale, as the case may be, if done; 

(a) In an isolated transaction and not in the usual course of 
business; 

(b) Where merchandise is sold in bona fide clearance sales, if 
advertised or offered for sale as such or marked and sold as such, 
or where merchandise is marked down in an effort to sell the same 
after bona fide efforts to sell the same prior to such mark-down; 

(c) Where perishable merchandise must be sold promptly in order 
to forestall loss; 

(d) Where merchandise is imperfect or damaged or its sale is 
being discontinued, if advertised or offered for sale as such or 
marked and sold as such; 

(e) Where merchandise is advertised or offered for sale or sold 
upon the final liquidation of any business; 

(f) Where merchandise is advertised or offered for sale or sold for 
charitable purposes or to relief agencies; 

(g) Where merchandise is sold on contract to any department, 
board, or commission of this State or of any political subdivision 
thereof, or to any institution maintained thereby; 

(h) Where merchandise is advertised or offered for sale or sold 
by any fiduciary or other officer acting under the order or direction 
of any court. 

Sec. 4. Attorney general to enjoin violation.-Upon the com· 
plaint of any person the superior court shall have jurisdiction to 
restrain and enjoin any act forbidden or declared illegal by any 
provisions of this act; and it shall be the duty of the attorney general 
of this State to enforce, and restrain the violation of, said sections 
of this act. 

Sec. 5. Severability.-Wbenever the application of any provisions 
of any other law of this State conflicts with the application of any 
provision of sections 1 to 7, inclusive, of this act, then said latter 
8ections shall prevail. 

See. 6. Validity.-If any of the provisions of said sections 1 to 7, 
inclusive, or the application of such provision to any person or cir
cumstance, shall be held invalid, the remainder of said sections, or 
the application of such provisions to persons or circumstances other 
than those to which it is held invalid, shall not be affected thereby. 

See. 7. Effective date.-This act shall take effect thirty days after 
its passage, and shall continue in effect notwithstanding any of the 

210~35'-40-\·ol. 2--23 
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provisions of chapter 2600 of the public laws, 1938, as amended, and 
of the general laws of 1938, and thereupon, all acts and parts of acts 
inconsistent herewith are hereby repealed. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No provisions. 



·SOUTH CAROLINA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Code (Supp. 1938) 

Section 6044-1. Definitions.-Be it enacted by the general (J)18em

bly of the State of South Carolina: The following terms, as used in 
this Act are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "Wholesaler'' means any person selling a commodity other 

than a producer or retailer. 
(d) "Retailer" means any person selling a commodity to consumers 

for use. 
(e) "Person" means an individual, corporation, partnership, asso

ciation, joint-stock company, business trust, or any unincorporated 
organization. (L. 1937, p. 301.) 

Sec. 6044-2. Provisions contained in contract for sale or resale 
of commodity bearing trade-mark, brand, or name of producer, 
distributor, or owner.-No contract relating to the sale or resale of a 
commodity which bears, or the label or container of which bears, the 
trade-mark, brand or name of the producer, distributor,· or owner 
of such commodity, and which is in fair and open competition with 
commodities of the same general class produced by others, shall be 
deemed in violation of any law of the State of South Carolina by 
reason of any of the following provisions which may be contained 
in s11 id contract. 

1 Tht" Fair Trade Act is ron!ltltutional eiting 014 Dea:rbona Dutributi119 Co. -y, 
Se~gram-Di.lltillera Corp., 299 U. S. 183, 57 Sup. Ct. 139. 81 L Ed. 100 (1936) 
(st!'e fu>AAle Pri("(! Maintenanee, Illinois., Bupra). Calvert Di.ttilling Co. v. Bra• 
don., 24 Ft>d. Supp. &'i7 (1938). See also Jlilea Laborotoriea, Inc., v. 8eigniotu, 
30 Ft>d. Supp. 549 (19:.~9). 

A nonrontracting retailer with noti("(! of the price restriction is bound by ll 
Calt•f'rl Di.ttillifl!1 Co. Y. Bro.ndot&, ltiJ')nl. 

Where plaintiff sued defendant for violation of a fair trade agreement know
ing that othPr retailt>l'!'l would follow dl'fl'ndant's actions, defendant cannot 
chtim discriminatory enforcement a.s a defense. Ibid. 
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(a) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the vendor. 

(b) That the producer or vendee of a commodity require upon 
the sale. of such commodity to another that such purchaser agree 
that he will not, in turn, resell at less than the minimum price stipu
lated by such producer or vendee. Provided, That such provisions 
in any contract shall be deemed to contain or imply conditions that 
such commodity may be resold without reference to such agreement 
in the following cases : 

(a) In closing out the owner's stock for the purpose of discon
tinuing dealing in such commodity: Provided, however, That such 
stock is first offered to the producer or distributor of such stock at 
the original invoice price, at least ten days before such stock shall 
be offered for sale to the public. 

(b) When the goods are damaged or deteriorated in quality and 
one week's notice is given to the public thereof by publication in a 
newspaper published in the county where the seller's place of busi
ness is located. 

(c) By any officer acting under the orders of any court. (Id.) 
Sec. 6044-3. Unfair competition.-Wilfully and knowingly ad

vertising, offering for sale or selling any commodity at less than the 
price stipulated in any contract entered into pursuant to the pro
visions of this act, whether the person so advertising, offering for 
sale, or selling is or is not a party to such· contract is unfair com
petition and is actionable at the suit of any person damaged thereby. 
(Id.) 

Sec. 6044-4. Contracts exempted.-This act shall not apply to any 
contract or agreement between producers, or between wholesalers, or 
between retailers as to the sale or resale prices. (I d.) 

Sec. 6044-5. Invalidity.-If any provision of this section is de
clared unconstitutional it is the intent of the legislature that the 
remaining portions thereof shall not be affected but that such re
maining portions remain in full force and effect. 

Sec. 6044-6. Short title.-This act may be known and cited as "The 
Fair Trade Act." 

B. PROHIBITION OF SALES BELOW COST 

Code (1932) 
Sales Below Cost of Manufacture 

Sec. 6634. Sales at less than cost of manufacture, for purpose 
of injuring competitors, prohibited.-lf any person, persons, com
pany, partnership, association or corporation engaged in the manu
facture, sale or distribution of any commodity in general use in this 
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State shall, with the intent or purpose of driving out competition, or 
for the purpose of financially injuring competitors, sell at less than 
cost of manufacture, or at less than the cost of such commodity 
bought in the open markets plus the freight and other charges to 
point of destination, or give away such product for the purpose of 
driving out competition, or financially injuring competitors engaged 
in the manfacture, sale or distribution of such commodity in._ this 
State, said person, persons, company, partnership, association or 
corporation resorting to this method of securing a. monopoly in the 
manufa.cture, refining, sale or distribution of such commodity in 
this State, shall be deemed guilty of a conspiracy to form or secure a 
trust or monopoly in restraint of trade, and further deemed guilty of 
unfair discrimination, which is hereby prohibited and declared to be 
unlawful: Pr01.!ided, That suit shall be brought in the manner herein
before provided in section 6627 and the same penalties therein pro
vided shall apply, and the attorney general shall be authorized to 
proceed as provided in sections 6624, 6625, and 6634 to 6639 to enforce 
the provisions thereof: Provided, That each sale so proven under the 
provisions of this section shall be considered a separate offense. 
(Civ. C. '22, sec. 3544; Civ. C. '12, sec. 2451; 1902, XXIII, 1057; 
1927, XXXV, 115.) 

For procedural and penalty provisions. See MARKETING LAws SURVEY 

volume: State A.ntitru&t Laws,' Ge1U'!T'ril A.ntit'I"WJt LQIWs, 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

Code (1932) 

Sec. 6626. Unlawful to discriminate unfairly to destroy competi
tor's business.-Any person, firm, company, association, or corpora
tion, foreign or domestic, doing business in the State of South Caro
lina, and engaged in the production, manufacture, or distribution of 
any commodity in general use, that for the purpose of injuring or 
destroying the business of a competitor in any town, village, city, 
or locality discriminate ( s) between different purchasers of such com
modity in general use in such village, town, or cities in this State, 
or discriminate(s) between such purchasers in different sections, com
munities, cities, or towns of this State, by selling such commodity at 
a lower rate to one purchaser in the same city, town, section, com
munity than is charged for said commodity by a person, firm, com
pany, association, or corporation in another section of said city, town, 
community, or locality in this State, after mal-ing due allowance for 
the difference, if any, in the grade, or quality, and in the actual~ 
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of transportation from the point of production, if a raw product, 
or from the point of manufacture, if a manufactured product, shall 
be deemed guilty of unfair discrimination, which is hereby prohibited 
and declared to be unlawful: Provided, That any plan, scheme, device, 
or agreement which would take away or affect to an appreciable ex· 
tent the business of a competitor and thus make it unreasonable 
financially for such competitor to compete with or meet the prices 
of such seller, shall be deemed and considered unfair discrimination 
under the terms of this section, and each separate sale or transaction 
at the pnce or under the plan complained of shall be deemed a sepa
rate offense under the provisions of section 6626 to 6633, inclusive: 
PrfYVided, further, That all proceedings under this section shall be 
brought in the manner hereinafter required and provided, tried in a 
court of competent jurisdiction in the same manner that proceedings -
at law are now tried and heard in such courts.2 (Civ. C. '22, sec. 
3536; Civ. C. '12, sec. 2443; 1909, XXVI, 19; 1927, XXXV, 115.) 

See. 6627. Penalty for violation of preceding section.-Any per
son, firm, company, association, or corporation violating any ·of the 
provisions of the preceding section, and any officer, agent, or receiver 
of any firm, company, associat~on, or corporation, or any member of 
the same, or any individual guilty of a violation thereof, shall be 
liable for a penalty of not less than five hundred dollars ($500), nor 
more than five thousand dollars ($5,000), to be recovered at the suit 
of the State in the court of common pleas of any county in the State; 
the attorney general may allow one-half of the penalties herein 
provided to anyone who may conduct the suit. (I d., sec. 3537; id., 
sec. 2444; id., 19.) 

See. 6628. Validity of trust agreements.-All contracts or agree
ments made in violation of any of the provisions of sections 6626 
to 6633 shall be void. (I d., sec. 3538; id., sec. 2445; id., 19.) 

See. 6629. Attorney general to enforce law.-It shall be the duty 
of the attorney general to enforce the provisions of sections 6626 to 
6633 by appropriate actions in courts of competent jurisdiction. (Id., 
sec. 3539; id., sec. 2446; id., 19.) · 

See. 6630. Duty of secretary of state.-If complaint shall be made 
to the secretary of state that any corporation authorized to do busi
ness in this State is guilty of unfair discrimination within the terms 
of sections 6626 to 6633, it shall be the duty of the secretary of state 
to refer the matter to the attorney general, who, may, if the facts 
justify it, in his judgment, institute proceedings in the courts against 
such corporation._ (I d., sec. 3540; id., sec. 244 7; id., sec. 19.) 

1 Section 6626, prior to the amendment thereof in 1927, did not prohibit dis
crimination in prices as between different points in the same city but only dis
crimination in prices as between different cities. State v. Te:~~as Co., 136 S. C. 
200. 134 s. E. 211 ( 1926). 
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Sec. 663l Charter of guilty corporation to be revoked.-If any 
corporation, foreign or domestic, authorized to do business in this 
State, is found guilty of unfair discrimination, within the terms of 
sections 6626 to 6633, it shall be the duty of the secretary of state 
to immediately revoke the permit of such corporation to do business 
in this State. (I d., sec. 3541; id., sec. 2448; id., sec. 19.) 

Sec. G632. Duty of attorney general in case of continued yiola· 
tion.-If, after revocation of its permit, such corporation, or any 
other corporation not having a permit and found guilty of having 
violated any of the provisions of sections 6626 to 6633, shall continue 
or attempt to do business in this State, it shall be the duty of the 
attorney general, by a proper suit in the name of the State of South 
Carolina, to oust such corporation from all business of every kind 
and character in this State. (Id., sec. 3442; id., sec. 2449; id., sec. 19.) 

Sec. 6633. Other law not repealed.-Nothing in sections 6626 to 
6633 shall be construed as repealing any other laws, or parts of laws, 
but the remedies herein provided shall be cumulative to all other 
remedies provided by law. (I d., sec. 3543; id., sec. 2450; id., sec. 19.) 

2. Special Prohibitory Laws 

L. 1939. No. 267 
Wholesale and Retail Merchandising Act 

Section 1. Construction.-For the purpose of construing this act, 
(a) A wholesale sale shall be one deemed to be made to a person, 

association of persons, firm or corporation, for the purpose .of resale 
at retail. 

(b) A retail sale shall be deemed to be a sale for the purpose of 
consumption or use. 

(c) Where a wholesaler owns controlling interest or stock in a 
retail establishment or corporation and creates, organizes, or main
tains such retail outlet for the purpose of violating this act by mak
ing retail sales therefrom at a price that would be in violation of this 
act if made at retail directly by the wholesaler, such wholesaler shall 
be liable also for any violation of this act by any such retailer. It is 
hereby declared a violation of this act for any wholesaler that owns 
controlling interest or stock in a retail establishment or corporation 
to create, organize, or maint.ain such retail outlet for the purpose of 
violating this act in the way and manner aforesaid. 

Sec. 2. Selling retail at wholesale prices.-It is hereby declared 
an unfair trade practice and unlawful in this State for any person, 
firm, or corporation, who is in both the wholesale and retail business 
of selling merchandise, to sell merchandise of like grade and quality 
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at retail at a price as low as said person, firm, or corporation sells 
the same merchandise at wholesale in the same town or locality. 

Sec. 3. Selling retail at prices lower than wholesale.-It is here
by declared an unfair trade practice and unlawful in this State for 
any person, firm, or corporation, who is in both the wholesale and 
retail business of selling merchandise, to sell merchandise of like 
grade and quality at retail at a lower price than said person, firm, 
or corporation sells the same merchandise at wholesale in the same 
town or locality. 

Sec. 4. Exceptions.-No part of this act shall be construed to pro
hibit the sale at wholesale to hotels, restaurants, colleges, bona fide 
licensed contractors, farmers buying for his plantation, including 
labor on his own farm, boarding houses, cooperative purchases for 
redistribution among farmers, religious institutions, or county, city! 
Federal or State institutions or departments. Provided, further, 
Retail sales of merchandise of like grade and quality at a price to 
meet existing competition at any time in any town or locality are 
exempt from the provisions of this act: Provided, however, That, if 
such competition is created by any person, firm, or corporation in 
violation of this act, or whe~ any two or more persons, firms, or 
corporations contend that they are meeting the competition of the 
other and all would be making retail sales in violation of this act, 
except for the above provision allowing existing competition to be 
met, then any retailer affected thereby shall have the right to enjoin 
all in such category from continuing such practices in any court of 
competent jurisdiction in this State. 

Sec. 5. Penalties.-Each and every sale in violation of the terms 
of this act shall be declared a separate offense, and the penalty for 
each violation of same shall be a fine of not more than one hundred 
($100.00) dollars, or imprisonment for not more than thirty (30) 
days in the discretion of the court. 

Sec. 6. Constitutionality.-If any part of this act shall be held 
unconstitutional, the part which is held unconstitutional shall not 
affect any other part of this act. · 

Sec. 7. Effective date.-This act shall take effect upon its approval 
by the Governor. Approved June 15,1939. 



SOUTH DAKOTA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Comp. Laws (1939) 

Sec. 54.0401. Definitions.-Terms used in this chapter unless the 
content otherwise plainly requires are defined as follows: 

(1) "Commodity" means any subject of commerce; 
(2) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher; 
(3) "Wholesaler" means any person selling a commodity other 

than a producer or retailer; 
(4) "Retailer" means any person selling a commodity to con

sumers for use; 
(5) ''Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a business trust, or any unin
corporated organization. (L. 1937, e. 126, sec. 1.) 

Sec. 54.0402. Contracts relating to sale of trade-marked ar· 
ticles.-No contract relating to the sale or resale of a commodity 
which bears, or the label or container of which bears, the trade
mark, brand, or name of the producer or distributor of such com
modity and which commodity is in free and open competition with 
commodities of the same general class produced or distributed by 
others shall be deemed in violation of any law of the State of South 
Dakota by reason of any of the following provisions which may be 
contained in such contract: 

(1) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the seller; 

(2) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller; 

( 3) That the seller will not sell such commodity; 

291 
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(a) To any wholesaler, unless such wholesaler will agree not to 
resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will like
wise agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any wholesaler 
or retailer to whom he may resell; or 

(b) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. (Id., sec. 2.) 

Sec. 54.0403. Acts deemed a violation.-For the purpose of pre
venting evasion of the resale price restrictions imposed in respect 
to any commodity by any contract entered into pursuant to the pro· 
visions of this chapter, except to the extent authorized by said con
tract, any of the following shall be deemed a violation of such 
resale price restriction, for which the remedies prescribed by sec
tion 54.0406 shall be available: 

(1) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(2) The offering or the making of any concession of any kind · 
whatsoever whether by the giving of coupons or otherwise in con
nection with any such sale; or 

(3) The sale or offering for sale of such commodity in combi
nation with any other commodity. (Id., sec. 3.) 

Sec. 54.0404. Only owners of trade-marks to establish . resale 
prices.-No minimum resale price shall be established for any com
modity, under any contract entered into pursuant to the provisions of 
this chapter, by any person other than the owner of the trade-mark, 
brand, or name used in connection with such commodity or by a 
distributor specifically authorized to establish said price by the 
owner of such trade~mark, brand, or name. (Id., sec. 4.) 

Sec. 54.0405. Contract relating to sale or resale.-No contract 
coll;taining any of the provisions enumerated in section 54.0402 of 
this chapter shall be deemed to preclude the resale of any com!fiodity 
covered thereby without reference to such contract in the following 
cases: 

(1) In closing out the owner's stock for the bona fide purpose 
of discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public; provided the owner of such stock shall 
give to the producer or distributor of such commodity prompt and 
reasonable notice in writing of his intention to close out said stock, 
and an opportunity to purchase such stock at the original invoice 
price; 
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(2) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or indi
rectly referred to in the advertisement or sale thereof; 

(3) When the goods are altered, secondhand, damaged, or deterio
rated and plain notice of the fact is given to the public in the 
advertisement and sale thereof, such notice to be conspicuously dis
played in all advertisements and to be affixed to the commodity; 

( 4) By any officer acting under an order of court. (Id., sec 5.) 
See. 54.0406. Unfair eompetition.-Willfully and knowingly ad

vertising, offering for sale, or selling any commodity at less than the 
price stipulated in any contract entered into pursuant to the pro
visions of this chapter, whether the person so advertising, offering 
for sale, or selling is or is not a party to such contract, is unfair 
competition and is actionable at the suit of any person damaged 
thereby. (ld., sec. 6.) 

See. 54.0407. Exemptions.-This chapter shall not apply to any 
contract or agreement between or among producers or distributors or 
between or among wholesalers or between or among retailers as to sale 
or resale prices. (Id., sec. 7.) 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

Comp. Laws (1939) 

See. 13.1803. Discrimination in selling: defined.1-M.'ty person 
doing business in this State, and engaged in the production, manu
facture, or distribution of any commodity in general use, who inten
tionally, for the purpose of destroying the competition of any regu. 
Jar established dealer in such commodity or .to prevent the competi
tion of any person who in good faith intends and attempts to become 
such dealer, shall discriminate between different sections, commun
ities, or cities of this State by selling such commodity at a lower 
rate in one section, community, or city, or any portion thereof than 
such pl.'rsou or corporation charges for such commodity in another 

1 A formt'r statute dealing with discriminations in buying and selling was held 
ronstitutioual as a valid ex.-r<'ise of the police power of the State. The 
statute, rt>Quiriug an intent to injure eompetition for a violation thereof, is not 
a d~>nial of till' ('Qual prot~tion and due process clauses of the Federal Consti
tution. Ctfttrnl Lumber f'o. v. St-ate of South Dakota, 226 U. S. 157, 33 Sup. 
Ct. 66, 57 L. Ed. 16-i {1912), affg, 2-l S. D. 136, 1.23 N. W. 504 (1900). 
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section, community, or city, after equalizing the distance from the 
point of production, manufacture, or distribution and freight rates 
therefrom, shall be deemed guilty of unfair discrimination. 

Source: Sec. 4365 Rev. Code 1919. 
Sec. 13.1804. Discrimination in buying: defined.-Any person 

doing business in this State and engaged in the production, manu· 
facture, or purchase of any commodity or product in general use, 
who, with intent and for the purpose of destroying competition by 
any regular established dealer in such commodity or product, shall 
discriminate between different sections, communities, or cities of this 
State by paying for such commodity or product a higher price in 
one section, community, or city than such person or corporation is at 
the same time paying for such commodity or product in another sec
tion, community, or city within the State, after equalizing the dis
tance from the point of purchase and transportation charges there
from, and the grade and quality thereof, shall be deemed guilty of 
unfair discrimination. Provided however, That any person or cor
poration. buying such commodities in more than one section, com
munity, locality, or city, may raise prices in any given section, com
munity, locality, or city to but not above the prices paid by other 
persons or corporations buyin'g such commodities in such section, 
community, locality, or city, when necessary to meet actual legiti
mate competition in such section, community, locality, or city, with
out being held to have violated the provisions of this chapter. 

Source: § 4366 Rev. Code 1919, revised in form only. 
Sec. 13.1805. Penalty for unlawful discrimination selling or 

buying.-Any person violating the statutes against discrimination in 
buying or selling shall upon conviction be fined not less than two 
hundred dollars nor more than ten thousand dollars for each offense. 

Source: Sec. 4366 Rev. Code 1919, revised in form only. 
Sec. 13.1806. Fraudulently influencing market price; misde· 

meanor.-Every person who willfully makes or publishes any false 
statement, spreads any false rumor, or employs any false or fraudu
lent means or device, with intent to affect the market price of any 
kind of prsperty, is guilty of a misdemeanor. 

Source: Sec. 3995 Rev. Code 1919. 
Sec. 13.1807. Prosecution: rights and duties of private persons. 

state's attorneys, attorney general.-It shall be the special duty of 
the state~ attorney, upon the affidavit of any person showing that 
any person has violated any provision of this chapter, or without 
such affidavit, when he has reason to believe that any provision of 
this chapter has been or is being violated, to make complaint and 
cause the arrest of such person and to prosecute such action in the 
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court having jurisdiction thereof, and it shall be the duty of such 
state's attorney immediately upon making such complaint to notify 
the attorney general thereof and it shall thereupon be the duty of 
the attorney general to aid in such prosecution. Provided, that the 

" provisions of this chapter shall not be construed to prevent any 
person from making complaint of any violation of the provisions of 
this chapter to any court of competent jurisdiction, and in such _case 
the court shall issue a warrant and proceed the same as though the 
state's attorney had made the complaint, and the court may also 
permit any attorney and counselor at law of this State, whom the 
complainant may employ, to appear and prosecute such action at any 
stage of the proceedings therein : Provided further, that the pro
visions of this section shall not be construed in any manner to pre· 
vent the attorney general of this State from making a complaint in 
any court of competent jurisdiction for any violation of the pro· 
visions of this chapter and prosecuting the same in the same manner 
and with the same powers as herein provided for state's attorneys. 

Source: Sec. 4358 Rev. Code 1919, revised in form only to remove 
redundancy. 

Sec. 13.1808. Corporations: forfeiture rights; injunctions.
Whenever any corporation doing business in this State shall violate 
any of the provisions of this chapter, in addition to the criminal 
penalties provided, it shall forfeit its charter, franchise, or right to 
do business within this state as the case may be and it shall be the 
duty of the state's attorney of any county in which jurisdiction exists 
and of the attorney general to prosecute an action in the name of the 
state by quo warranto or other proper proceeding against such offend
ing corporation to forfeit its corporate rights of existence or doing 
business within this state. . 

In addition to or independently of the criminal penalties and for
feiture of rights of corporations as herein provided, any person 
interested or any state's attorney or the attorney general, in behalf 
of the public, may invoke the remedy of injunction against any 
corporation violating any of the provisions of this chapter, and any 
judge of the circuit court or of the supreme court may in like manner 
enjoin and restrain any corporation organized under the laws of this 
state from carrying on any manufacturing or wholesale or retail 
business, being conducted or carried on in this state in violation of 
any provision of this chapter or its spirit and intent, and all final 
restraining orders may be perpt>tual or for such period and upon such 
terms and conditions as the court or judge thereof shall detennine. 
~lllaws, rules, and regulations relative to applications for and grant
mg of orders of injunction in force in this state shall apply to 
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proceedings under the provisions of this chapter so far as the same 
are not in conflict with the provisions of this chapter. 

The order of injunction mentioned herein may· be issued upon 
affidavit showing to the satisfaction of the court or judge thereof 
that such corporation has violated some provision of this chapter and 
may be served in the manner now provided by law for service of 
such orders, and in absence of the defendant may be served on the· 
authorized agent for service of· process or upon any officer or 
managing agent of the corporation. 

Source: Part of Sec. 4359 and Sec. 4360 Rev .. Code 1919, revised in 
form only and combined to remove repetition and unite cognate subject 
matter. 

Sec. 13.1809. Special procedure for precedence certain cases 
and as to parties, all cases.-'-Whenever any suit in equity is 
brought in any court under this chapter wherein the State is com
plainant, the attorney general or the state's attorney may file with 
the clerk of such court a certificate that in his opinion the case is 
of general public importance, a copy of which shall be immediately 
furnished by such clerk to the judge of the court in which said case is 
pending. Thereupon such case. shall be given precedence over other:i 
and in every way expedited and be assigned for hearing on the earliest 
practicable day. 

Whenever it shall appear to the court before which any civil or 
criminal proceeding under this chapter shall be pending, that the 
ends of justice require that other parties shall be brought before the 
court, the court may cause them to be summoned whether they reside 
in the county where the court is held or not. 

Source: Sees. 5362 and 4363 Rev. Code 1919, revised in form only and 
combined to unite cognate subject matter. 

Sec. 13.1810. Witnesses and evidence, competency, when self· 
incriminating: immunity from use of evidence or prosecution; 
contempt for refusal.-In all prosecutions, hearings, and proceed~ 
ings under the provisions of this chapter, whether civil or criminal, 
no person shall be excused from attending and testifying or from 
producing records, documents, or other evidence before the courts of 
this state or in obedience. to the subpoena of the same, on the ground 
or for the reason that the testimony or evidence, documentary or 
otherwise, required of him may tend to criminate him or subject him 
to penalty or forfeiture; but if compelled to testify or produce evi
dence, neither such testimony nor evidence shall be used against him 
in any action or proceedings, civil or criminal, nor shall he be there
after punished or prosecuted for the offense with reference to which 
such testimony or evidence was given. Any person, officer, or agent 
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in the service or employment of any corporation, partnership. or 
association of persons, who shall neglect or refuse to make returns, 
attend, and testify or answer any lawful requirement hereinbefore 
provided for, or produce records, documents, or other evidence, if in 
his custody, control, or power to do so, in obedience to the subpoenas 
of the courts, shall be deemed guilty of contempt and be punished a!1 
provided by law. _ 

Source: Sec. 4361 Rev. Code 1919, revised in form to remove super
fluous words and amended to include "real evidence", to strengthen 
statute. 

Sec. 13.1811. Remedies cumulative.-The remedies provided for 
in this chapter shall be construed as cumulative and not exclusive. 

Source: Sec. 4369 Rev. Code 1919. 

2. Special Prohibitory Laws 

Comp. Laws (1939) 

Grains and Flaxseed 

Sec. 4.1701. Discrimination to destroy competition unlawfuL
Any person, natural or artificial, partnership, association, or corpora
tion, foreign or domestic, engaged in the purchase of grain or flax
seed, at more than one place in this State, who shall, with the intent 
and for the purpose of destroying competition, discriminate, by direct 
or indirect methods, between different places, by paying a different 
price for any grain or flaxseed at one place than such person is at the 
same time paying for the same kind of grain or flaxseed at another 
place within this State, after taking into consideration the difference, 
if any, in the grade and quality of such grain or flaxseed and in the 
cost of transportation from the point where same is purchased to the 
market where sold or intended to be sold, shall be guilty of discrim
ination in the purchase of grains and flaxseed, which is hereby pro
hibited and declared to be unlawful. 

Provided, Jwwever, That any such person engaged in the purchase 
of grain or flaxseed at more than one place in this State, may raise 
the price paid for any kind, grade, and quality of grain or flaxseed in 
any given place to, but not above, the price being paid for the same 
kind, grade, and quality of grain or flaxseed by another buyer at 
the same place, when necessary to meet actual legitimate competition 
at such place, without being held to have violated the provisions of 
this chapter. 

Prot•ided further;That when one or more such persons are the only 
perso~s engaged in the purchase of grain or flaxseed at a given place 
m tlus State, such person or persons may raise prices at that place 
to, but not above, the prices being paid for the same kind, grade, and 
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quality of grain or flaxseed by a buyer at another place in that 
immediate section, when necessary to ~eet actual legitimate compe
tition, without being held to have violated the provisions of this 
chapter. 

Source: Sec. 1, Ch. 203, 1937, revised in form only. 
See. (1702. Posting prices grain, flaxseed required; contracts 

future delivery required; execution and content.-Every public 
warehouse or miller engaged in the purchase of grain and flaxseed, or 
either, within the state, shall during each day keep posted, in a con
spicuous place plainly accessible to view from the dump, pit, or place 
where such grain so purchased is unloaded, one slate or card which 
shall plainly show all prices offered that day by such warehouseman or 
miller, for each kind, grade, and quality of grain and flaxseed, and 
another slate or card plainly showing all prices paid for each kind, 
grade, and quality of grain or flaxseed purchased that day. Provided, 
that when any grain or flaxseed is purchased for delivery after the 
purchase agreement is made, the terms of such agreement shall be 
reduced to writing in duplicate, showing the date, place, kind, grade, 
and quality, number of bushels, price agreed upon, period allowed for 
delivery, and the signatures of the seller and buyer or their agents. 
One copy shall be retained by the seller and the other by the buyer as 
a permanent record in his office. 

Source: Sec. 2, Ch. 203, 1937. 
Sec. 4.1703. Public utilities commission enforcement agency; 

jurisdiction; procedure; appeals.-If complaint shall be made to 
the public utilities commission that any person is guilty of discrimina
tion as defined in this chapter, said commission shall investigate such 
complaint within thirty days, and for such purpose, insofar as appli
cable, the procedure before the public utilities commission in cases in
volving the rates, facilities, service, or other affairs of railroads in this 
state, including notices of hearing; the conducting of hearings; com
pelling the attendance and testimony of witnesses and the production 
of records, data, and information; the preparation, recording, and 
serving of reports and orders of the commission, shall be followed and 
shall govern in all proceedings and investigations before the commis
sion under the provisions of this chapter. After investigation or hear· 
ing upon such complaint the public utilities commission may, by 
proper order and for good cause shown, revoke the license of such 
person to purchase grain or flaxseed in this state, but such person shall 
have all the rights of rehearing and review as to ~ch order of the com
mission as is provided by statute or rule relating to rehearings, reviews, 
and appeals from decisions or orders of the public utilities commission. 

Source: Sec. 3, Ch. 203, 1937, revised in form only. 
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Cross-reference: Ch. 4.99 for penal provision violatio~ of foregoing 
chapter generally. · · . 

Sec. 4.9909. Discrimination in buying grain and seed; violation 
of chapter; general penalty.-l\"hoever shall violate any of the pro- · 
visions of chapter 4.17 shall be guilty of a misdemeanor and punished 
by a fine of not less than two hundred dollars nor more than ten 
thousand dollars. ·-

Source: Sec. 4, Ch. 203, 1937, revised in form for separate statement 
of penal provision. 

Milk, Cream, Butter, ete. 

Sec. 4.1801. Unfair discrimination; defined; unlawful.-Any 
person, natural or artificial, partnership, association, or corporation, 
doing business in this State and engaged in the business of buying 
milk, cream, butter, butterfat, or any other dairy product, that shall 
intentionally, for the purpose of injuring or destroying the business 
or trade of a competitor in any locality or to prevent or destroy compe
tition by any person, who in good faith, intends or attempts to engage 
in such business, discriminate between different sections, communities, 
or cities of this State, by paying for such milk, cream, butter, butter
fat, or any other dairy product, a higher price in one section, com
munity, or city, than such person, firm, or corporation is at the same 
time paying for such property in another section, community, or city 
within the State, after making due allowance for the difference, if any, 
in the grade or quality and in the actual cost of transportation from 
the point where same is purchased to the market where it is sold, 
or intended to be sold, or who shall, in any section, locality, community, 
city or village, pay a rebate, bonus, gift, or patronage dividend in 
addition to the regular price paid at the time of purchase, ·to others 
than stockholders or to patrons to be applied on shares of capital stock 
of any corporation or association, unless such bonus, gift, or rebate 
be paid to every patron in every locality in this State, from whom 
said person, firm, or corporation purchases such dairy products, shall 
be deemed guilty of unfair discrimination, which is hereby prohibited 
and declared unlawful. 

Source: Sec. 1, Ch. 195, 1923, as am. by Ch. 249, 1929, revised in form 
only. 

Sec. 4.1802. Posting prices dairy products required; record of 
prices posted and paid required; inspection open to public.-Every 
person, firm, or corporation, foreign or domestic, doing business in this 
State, operating a creamery or cream buying station, or engaged in 
the busint'ss of buying milk, cream, butter, butterfat, or any other 

210235•-to-,·ol. 2--2f 
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dairy product, whether as agent or otherwise, shall at all times keep 
posted in the front window or on the front of the building or place 
where such business is transacted, a sign printed in letters and figures 
at least two inches in height, and so printed and posted as to be plainly 
legible from the outside of such building or place, stating and showing 
the price being offerd or paid for such dairy products, and every such 
person or corporation shall also keep, in writing, at such building or 
place, a permanent record showing the price offered or paid for each 
kind of such dairy products and the exact time when each change in 
price was posted, and such record shall at all times be subject to 
inspection and examination by any person interested, without giving 
any reason therefor. 

Source: Sec. 5, Ch. 195, 1923. 
Sec. 4:.1803. Corporation violation; attorney general enforce

ment officer; complaints; investigations; testimony; prosecution; 
license re!.oked; injunction.-If complaint shall be made to the 
attorney general that any corporation is guilty of unfair discrimina
tion as defined by this chapter, he shall investigate such complaint, and 
for that purpose he may subpoena witnesses, administer oaths, take 
testimony, and require the production of books or other documents, 
and, if in his opinion, sufficient grounds exist therefor, he may prose
cute an action in the name of the State in the proper court to annul 
the charter or revoke the permit of such corporation from doing busi· 
ness in this State, and if in such action the court shall find that such 

.corporation is guilty of unfair discrimination as defined by this chap
ter, such court may annul the charter or revoke the permit of such 
corporation, and may permanently enjoin it from transacting business . 
in this State. 

Source : Sec. 4, Ch. 195, 1923. 
Sec. 4:.1804. Remedies cumulative.-The remedies provided for in 

this chapter shall be construed as cumulative and not exclusive. 
Source: Sec. 7, Ch. 195,1923, revised in form only. 
Sec. 4:.1907. Forfeiture license; grounds; rehearing; reinstate· 

ment by agreement; appeal to Circuit Court.-Any person, firm, 
association, or corporation engaged in the business of operating a 
creamery, cheese factory, butter factory, renovating or process butter 
factory, ice cream factory, condensory, wholesale milk dealer, or 
cream station who shall violate any of the laws relating to the 
handling, purchasing, and selling of dairy products under the dairy 
statutes now in force, or who shall violate any of the statutes relat
ing to unfair and unlawful discrimination shall, as defined by the 
laws of this state in addition to the penalties provided therefor, 
forfeit the license herein provided for after notice and hearing as 
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above provided: Pr01JUed, That when any license has been revoked 
the person, firm, association, or corporation complained of may upon 
request be granted a rehearing and if a satisfactory agreement can 
be reached by and between such person, firm, association, or corpora
tion and the Secretary of Agriculture, the license of said person, firm, 
association or corporation may be reinstated and he be authorized to 
resume business at the place named in the license: Pr01Jided furtler, 
That if a rehearing is denied or an agreement cannot be reached, 
then and in that case, recourse may be had by an appeal to the circuit 
court. 

Source: Sec. 7, Ch. 96, 1927, revised as to form only. 
Sec. 4.9910. Discrimination in buying dairy products; violations 

of chapter generally; penalty.-Whoever shall violate any of the 
provisions of section 4.1802 of this title by paying any other prices 
for dairy products than the posted prices or violating any other 
provision of such section or failing to comply with all the provisions 
of such section shall be guilty of a misdemeanor and, in addition to 
the general penalty for punishment of misdemeanors, the judgment 
of conviction shall operate as a forfeiture of the license to engage in 
such business. 

Whoever shall violate any provisions of chapter 4.18 relating to 
discrimination in buying dairy products for which no punishment is 
otherwise specified shall be punished by a fine of not less than two 
hundred dollars nor more than ten thousand dollars. 

Source: Sees. 3 and 6, Ch. 195, 1923, revised in form and combined 
for separate statement of penal provision. 

See. 4.9911. Dairy product dealer licensing; engaging in busi· 
ness without license or continuing without valid license; pen· 
alty.-W1wever shall violate any of the provisions of chapter 4.19 by 
engaging in the business of dairy products dealer without having 
a license in good standing as required by such chapter shall be guilty 
of a misdemeanor and upon conviction thereof shall be punished for 
each offense by a fine of not less than $15 nor more than $100 or by 
imprisonment of not less than 10 days nor more than 90 days or both. 

Source: Sec. 6, Ch. 96, 1927, revised in form only for separate state
ment of penal provision and to remove redundancy. 

Comp. Laws (1939) 
Gasoline 

See. 54.090t Discrimination defined and applied: declared un· 
lawful; exception to meet competition.-Any person, firm, com
pany, association, or corporation, foreign or domestic, engaged in the 
business of selling gasoline or kerosene within the state that shall 
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intentionally, for the purpose of creating a monopoly, or of destroying 
the business of a regularly established competitor in any locality, dis
criminate by direct or indirect methods between different sections, 
communities, towns, villages, or cities of this state, by selling the 
above commodities at a lower rate in one section, community, town, 
village, or city, or any portion thereof, than such person, firm, com
pany, association, or corporation shall charge for same in another sec
tion, community, town, village, or city, after making due allowance, 
if any, in the grade or quality, and the cost of transportation from 
the refinery, shall be deemed guilty of unfair discrimination, which 
is hereby prohibited and declared unlawful. 

Any person, firm, company, association, or corporation selling such 
commodities in more than one section, community, town, village, or 
city, may lower prices in any given section, community, town, village, 
or city, to but not below the prices for which others are selling 
such commodities in such section, community, town, village or city, 
when necessary to meet actual legitimate competition in such sec
tion, community, town, village, or city, without being held to have 
violated the provisions of this chapter. 

Source : Sec. 1, Ch. 203, 1923, revised in form. 
Sec. 54.0902. Prima facie evidence of violation: sales at differ· 

ent prices.-Proof of the selling of any such commodity by any per
~:on, firm, company, association, or corporation at a lower rate in one 
section, community, town, village, or city of this state than such firm, 
person, company, association, or corporation charges for such com
modity in another section, community, town, village, or city, after 
making due allowance for the difference, if any, in the grade or 
quality, and in the cost of transportation from the refinery shall 
constitute prima facie evidence of a violation of section 54.0901. 

Source : Sec. 2, Ch. 203, 1923. 
Sec. 54.0903. Remedies cumulative.-Nothing in this chapter 

shall be construed as repealing any other law in this state, but the 
remedies herein provided shall be cumulative to all other remedies 
provided ey law in and for such cases. 

Source : Sec. 4, Ch. 203, 1923, revised in form. 
See. 54.9906. Gasoline and kerosene: discrimination in selling; 

penalty.-Whoever shall violate any of the provisions of chapter 
54.09 relating to discrimination in the sale of gasoline and kerosene, 
shall be guilty of a misdemeanor and fined not less than $500 nor 
more than $5,000 or be imprisoned in the county jail not exceeding one 
year or be punished by both such fine and imprisonment. 

Source: Sec. 3, Ch. 203, 1923, revised in form. 



TENNESSEE 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Michie, 1938) 

Section 6770 (1). Contracts relating to sale of trade-marked 
articles.-Be it er~aeted by the general assembly of. the State of Ten· 
nessee, That no contract relating to the sale or resale of a commodity 
which bears, or the label or content of which bears, the trade-mark, 
brand, or name of the producer or owner of such commodity and 
which is in fair and open competition with commodities of the same 
general class produced by others shall be deemed in violation of any 
law of the State of Tennessee by reason of any of the following pro
visions which may be contained in such contract: 

1. That the buyer will not resell such commodity except at the price 
stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he may 
resell such commodity to agree that he will not, in turn, resell ex· 
cept at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or imply 
conditions that such commodity may be resold without reference 
to which agreement in the following cases: 

1. In closing out the owners' stock for the purpose of discontinu
ing delivering any such commodity. 

2. W'hen the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof. 

3. By any officer acting under the orders of any court. (1937, 
ch. 58, see. 1.) 

Sec. 6770 (2). Selling, advertising, etc., at less than stipulated 
price.-That wilfully and knowingly advertising, offering for sale 
or selling any commodity at less than the price stipulated in any 
contract entered into pursuant to the provisions of section 6770 {1) 
of this act, whether the person so advertising, offering for sale or 
selling is or is not a party to such contract, is unfair competition 

303 
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and is actionable at the suit of any person damaged thereby. (Id., 
sec. llf2.) 

Sec. 6770 (3) Contracts to which law does not apply.-That this 
act shall not apply to any contract or agreement between producers 
or between wholesalers or between retailers as to sale or resale prices. 
(I d., sec. 2.) 

Sec. 6770 (4). Definitions.-That the following terms, as used in 
this act, are hereby defined as follows : 

"Producer" means grower, baker, maker, manufacturer or publisher. 
"Commodity" means any subject of commerce. (I d., sec. 3.) 

Sec. 6770 (5). Citation.-That this act may be known and cited as 
the "Fair Trade Act." (I d., sec. 4.) 

B. PROHIBITION OF SALES BELOW COST 

Code Ann. (Michie, 1938) 
Unfair Sales Act 1 

Section 6770 (6). Definitions.-Be it enacted by the General As
sembly of the State of Tennessee, That the words and phrases used 
herein shall, unless the context otherwise indicates, have the follow-
ing meanings: 

(a) The term "cost to the retailer" shall mean whichever is lower 
of the following: (1) The purchase price of the product or com
modity to the retailer at the retail outlet when invoice is dated not 
more than 60 days prior to the sale of such product or commodity by 
the retailer, or (2) the replacement cost of such product or com-

• The Supreme Court of Tennessee upheld the Unfair Sales Act as a valid 
exercise of the police power of the State. It was held that the act was not a 
price-fixing statute, and as only sales below cost with the intent or effect of 
injuring competition were denounced, the act was valid legislation designed 
to foster free competition and to prevent monopoly. In reply to the contention 
that the specific terms of the statute were vague, indefinite, arbitrary, or dis
criminatory, the court held that: 

(1) The mark-up provision, while following only the clause defining replace
ment cost, is applicable also to the clause defining invoice cost. 

(2) While the legislature omitted the word "not" in the act, its intention 
is so clear that court will supply the missing word. 

( 3) The -words "most efficient retailer" are used generally and are suffi
ciently definite. Ascertainment of cost of distribution to such persons can be 
gottfn from numerous trade journals and trade surveys. 

(4) Six percent mark-up as prima facie evidence is merely a rule of evidence 
and rlearly within the powers of the legislature to prl'scribe. 

(5) The contention that the act requires a retailer who has made a purchase 
on a low market more than 60 days prior to resale to increase his price without 
regard to reasonable profit and violates due process clause is invalid. Act pru
vides for exceptions-as isolated transactions or bona fide clearance sales. 

(6) While sales at prices not justified by existing market conditions within 
the State cannot be used as a basis for computing cost, this Is not a burden on 
Interstate commerce. Existing market conditions include buying as well as 
selling and merely means that an exceptional sale cannot be used as a basis 
RU&f v. Griggs, 172 Tenn. 565, 113 S. W. (2d) 738 (1938). 
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modity to the retailer at the time of sale in the quantity last pur- · 
chased by the retailer; less any legitimate trade discounts but 
exclusive of cash discounts for prompt payment, and plus a mark-up 
amounting to less than the minimum cost of distribution by the most 
efficient retailer, which mark-up, in the absence of proof to the con
trary, shall be six percent ( 6%). In all retail sales involving more 
than one item or commodity, the retailer's selling price on individual 
items or commodities shall be computed on the "cost to the retailer" 
as herein defined. 

(b) The term "cost to the wholesaler" shall mean and include 
whichever is lower of the following: (1) The purchase price of the 
product or commodity to the wholesaler when invoice is dated not 
more than 60 days prior to the sale of such product or commodity 
by the wholesaler, or (2) the rephtcement cost of such product or 
commodity to the wholesaler at the time of sale in the quantity last 
purchased by the wholesaler; less any legitimate trade discounts but 
exclusive of cash discounts for prompt payment. 

In all wholesale sales involving more than one item or commodity, 
the wholesalers' selling price on individual items or commodities, 
shall be computed on the "cost to wholesaler" as herein defined. 

(c) The terms "cost to the retailer" and "cost to the wholesaler" 
must be bona fide costs, and sales to retailers and wholesalers at prices 
which cannot be justified by existing market conditions within this 
State shall not be used as a basis for computing costs with respect to 
sales by retailers and wholesalers. 

(d) The terms "sale at retail," "sales at retail," and "retail sale" 
shall mean and include any transfer, made in the ordinary course 
of trade or in the usual prosecution of the seller's business, of title 
to tangible personal property to the purchaser for use or consumption 
and for a valuable consideration. The above terms shall mean any 
transfer of such property where title is retained as security for the 
purchase price but is intended to be transferred later. 

(e) The terms "sale at wholesale," "sales at wholesale," and "whole
sale sales" shall mean and include any transfer, for a valuable con
sideration made in the ordinary course of trade or the usual prose
~ution of the seller's business, of title to tangible personal property 
to the purchaser for resale either in its original form or as processed 
or prepared for resale by hotels, cafes, or hospitals, or other institu
tions. The above terms shall mean any transfer of such property 
where title is retained as security for the purchase price but is 
intended to be transferred later. 

(f) The term "retailer" shall mean and include every person, 
partnership, firm, corporation, or association engaged in the business 
of making sales at retail within this State.. 
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(g) The term "wholesaler" shall mean and include every person, 
partnership, firm, corporation, or association engaged in the business 
of making sales at wholesale within this State. (L. 1937, c. 69, 
sec. 1.) 

Sec. 6770 (7). Sales below cost.-That it is hereby declared that 
advertising, offers to sell, or sales by retailers or wholesalers at less 
than cost as defined in this act, with the intent or effect of inducing 
the purchase of other merchandise or of unfairly diverting trade 
from a competitor or otherwise injuring a competitor, impair and 
prevent fair competition, injure public welfare, and are unfair com
petition and contrary to public policy, where the result of such ad
vertising, offers, or sales is to tend to deceive or mislead any purchaser 
or prospective purchaser or to substantially lessen competition or 
unreasonably restrain trade or tend to create a monopoly in any line 
of commerce. It is further declared that such advertising, offers, 
or sales by any retailer or wholesaler with such intent or effect or 
result are in contravention of the policy of this act. (Id., sec. 2.) 

Sec. 6770 (8). Penalties.-That any retailer who shall, in contra
vention of the policy of this act, advertise, offer to sell or sell at 
retail any merchandise at less. than cost to the retailer as defined in 
this act, shall be guilty of a misdemeanor, punishable upon the first 
conviction by a fine of not less than $5.00, nor more than $50.00, and 
upon each subsequent conviction punishable by a fine of not less than 
$50.00, nor more than $500.00. Any wholesaler, who shall, in contra
vention of the policy of this act, advertise, offer to sell, or sell at 
wholesale any merchandise at less than cost to the wholesaler as 
defined in this act, shall be guilty of a misdemeanor punishable as 
above set forth. Proof of any such advertising, offer to sell or sale 
by any retailer or wholesaler in contravention of the policy of this 
act shall be prima facie evidence of a violation of this act. (ld., 
sec. 8.) 

See. 6770 (9). Injunetion.-That in addition to the penalties pro
vided in this act, the state's attorney of any county or any person 
damaged, or who is threatened with loss or damage, by reason of a 
violation of this act, shall have the right to apply for an injunction, 
and any court of competent jurisdiction shall have power to restrain 
sales in violation of this act. (I d., sec. 4.) 

See. 6770 (10). Exceptions.-That the provisions of this act shall 
not apply to sales at retail or sales at wholesale made (a) in an 
isolated transaction and not in the usual course of business; (b) where 
merchandise is sold in bona fide clearance sales, if advertised, marked, 
and sold as such; (c) where highly perishable merchandise must be 
promptly sold in order to forestall loss; (d) of imperfect or actually 
damaged merchandise, or merchandise which is being discontinued, 



TENNESSEE 307 

if advertised, marked and sold as such; (e) or merchandise sold 
upon 'the complete final liquidation of any business; (f) of mer
chandise sold for charitable purposes or to unemployment relief 
agencies; (g) of' merchandise sold on contract to departments of 
government and governmental institutions; (h) in meeting the legal 
price of a competitor on merchandise which is the same as to com
parable competitive factors, such as weight, quantity, quality, pack, 
brand or packaging; (i) by any officer acting under the order or 
direction of any court. (Id., sec. 5.) 

Sec. 6770 <11). Short tile.-That this act may be known and cited 
as the "Unfair Sales Act." (Id., sec. 6.) 

Sale Less Than Cost of Manufacture 

Sec. 5889. Unlawful for manufacturers to give away manufac· 
tured articles to destroy competition; exception.-It shall be un
lawful for any person engaged in the business of manufacturing in 
this or any other State, to give away or sell for a less price than the 
cost of manufacture any manufactured article in this State, with the 
intent and purpose of destroying honest competition: Provided, how
ever, That nothing in this section shall be construed to prohibit the 
distribution to consumers of specimens of proprietary articles in 
good faith as a sample. (1907, ch. 36, sec. 1; 1907, ch. 360, sec. 1.) 

Sec. 5890. Violation is a misdemeanor; fine.-Any person violat
ing the preceding section shall be guilty of a misdemeanor, and be 
fined not less than ten nor more than five thousand dollars. (1907, 
ch. 36, sec. 2.) 

C. ANTIDISCRIMINATION LEGISLATION 

No provisions. 

L General Prohibitory Laws 

2. Special Prohibitory Laws 

Code Ann. (Michie, 1938) 

Dairy Products 

Sec. 6562. Discriminations forbidden; defined.-Any person do
ing business in the State and engaged in the sale of any dairy 
products, who shall discriminate between different localities of the 
State, by selling such commodity at a lower rate or price in one 
locality than in any other locality, after making due allowance for 
the difference, if any, in grade or quality, and in the actual cost 
of transportation from the point of production or purchase of the 
product to the place of sale, the effect of which would be to injure 
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or destroy the business of a competitor, shall be guilty of unfair 
discrimination, which is prohibited and declared unlawful: Provided, 
however, That prices fairly made to meet competition in any locality 
shall not be in violation of this law; and that any person doing · 
business in this State and engaged in the business of purchasing 
any dairy product for manufacture, storage, sale, or distribution, 
who shall discriminate between different localities in the State by 
purchasing such commodity at a higher rate or price in one locality 
than in any other locality, after making due allowance for the 
difference, if any, in grade or quality, and in the actual cost of 
transportation from point of purchase to point of manufacture, 
storage, sale; or distribution, shall be guilty of unfair discrimina· 
tion, which is declared unlawful: Provided, however, That prices 
fairly made to meet competition in any locality shall not be in viola
tion of this law; and any person violating this section shall be guilty 
of a misdemeanor, and be fined not less than one hundred dollars, 
nor Dlore than one thousand dollars, or be imprisoned in jail for 
not more than twelve months, or shall suffer both fine and imprison
ment in the discretion of the court. (L. 1925, c. 65, sec. 8.) 

See. 6563. Violation a m~sdemeanor.-Any person violating any 
of the provisions of this law, except as provided for in the preceding 
section, shall be guilty of a misdemeanor; and shall for the first 
offense be fined not less than ten dollars nor more than fifty dollars, 
and for each subsequent offense be fined not less than fifty dollars 
nor more than two hundred dollars, or be imprisoned in the county 
jail for not more than twelve months nor less than sixty days, or 
shall in the discretion of the court suffer both fine and imprisonment. 
(I d., sec. 9.) 

Discrimination in Supplying News to Newspapers Prohibited 

See. 6759. Unlawful diserimination.-Newsgatherers not to dis
(fl'iminate in supplying news to newspapers.-It shall be unlawful 
for any corporation, firm, or person, or any combination or associa
tion of corporations, firms, or persons engaged in the business of 
buying, gathering, or accumulating information or news, or vending, 
supplying, distributing, or publishing the same, to refuse to vend, 
supply, distribute, or publish such information or news to any person, 
firm, or corporation, conducting a newspaper in this State, offering 
to pay for the same, or to make discrimination in any manner be
tween persons, firms, or corporations conducting newspapers in this 
state in the vending, supplying, distributing or publishing of such 
information or news. (1899, ch. 286, sec. 1.) 

Comparative legislation.-Agencies for collection and distribution 
of news: Ky., Carroll's Stat. 1930, sees. 883a-1 to 883a-4. 
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Sec. 6760. Agents and employees.-Agents or employees not to 
assist such newsgatherer that has so discriminated.-It shall be un
lawful for any agent or employee in this State of such person, firm, 
or corporation, or association or combination of persons, firms, or 
corporations engaged in the business of gathering, accumulating, vend
ing, supplying, and distributing news or information, to assist in the 
carrying on or conducting of such business when such person, firm, 
or corporation or association of such persons, firms or corporations 
shall have refused to furnish news or information without discrim
ination in price, method of supply, or otherwise to any person, firm, 
or corporation conducting a newspaper in this State and desiring 
to be supplied with such information or news. (Id., sec. 2.) 

Sec. 676L Violation.-Violation is a misdemeanor,· fine.-Any per
son, firm, or corporation violating the provisions of this chapter, or 
aiding or abetting in the violation of the same, shall be guilty of a 
misdemeanor; and upon conviction, shall be fined not less than one 
hundred dollars nor more than one thousand dollars for each and 
every offense. (Id., sec. 3.) 



TEXAS 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

No provisions.1 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

No provisions. 

L General Prohibitory Laws 

2. Special Prohibitory Laws 

Stat. (Vernon, 1936) 
Storage of Oil, Gas, Etc. 

Art. 1495. Purposes.-This chapter embraces corporations created 
for the purpose of storing, transporting, buying and selling oil, gas, 
salt brine, and other mineral solutions; also sand and clay for the 
manufacture and sale of clay products; and the production of oil 
and gas. (Acts 1899, p. 202; Acts 1915, p. 259); Acts 1935, 44th Leg. 
p. 296, ch. 110, sec. 3. 

'WhE-re a manufacturer in one State sold medicines to a wholesaler in Texas 
to be sold by him at the N'gular retail prices, the agreement also providing for 
exl'lush·e dealing by defendant with the manufacturer, the transaction, although 
in interstate commerce, is nevertheless void under the antitrust law. WatkiM 
Medical Co. v. J<ihnson. 162 S. W. 394 (Civ. App, 19141. Contra, McCaU (Jo. v. 
J. D. Stiff Dry Good1 Co., 142 S. W. 659 (Civ. App. 1911). Cf. Butteriek Pub
lulling Co. v. Mi.strot-Munft Co., [ftC., 167 App. Div. 632, 153 N. Y. Supp. 61 
(19151, alf'd 217 N.Y. 6i8, 112 N. E. 1055 (1916), where a New York court held 
a similar transaction to be in intrastate commerce and invalid under the Texas 
antitrust Law. 

311 
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Art. 1505. Discrimination.-It shall be unlawful for any corpora
tion organized under this chapter to discriminate against any per
son, corporation, firm, association, or place in the charge for such 
storage or transportation, or in the service rendered; but it shall 
receive, store or transfer oil or gas, salt, sand, and clay for any 
person, corporation, firm, or association upon equal terms, charges 
and conditions with all other persons, corporations, firms or associa
tions for like service. (Acts 1899, p. 202; Acts 1915, p. 259. Acts 
1935, 44th Leg. p. 296, ch. 110, sec. 4.) 

Stat. (Vernon, 1936) Pen. Code 
Public Amusement 

Art. 1646. Discrimination against reputable productions.-No 
owner or lessee, or any manager, agent, employee, or representative 
owner or lessee who may be in charge and having the care and 
management of any house of public amusement, shall discriminate 
against reputable theaters, operas, shows, or other productions by 
whatever name known. Any owner or lessee, or any manager, 
agent, employee, or representative of the owner or lessee in charge 
of such house who shall fill and refuse to rent, lease, and let 
such house of public amusement for one or more performances upon 
such terms and conditions a~ shall not be deemed unreasonable, ex
tortionate, or prohibitive to the agent, manager, proprietor, or repre
sentative, who may in good faith make application therefor, of any 
reputable theater, opera, or show, by whatever name known, shall be 
fined not less than one hundred nor more than five. hundred. dollars1 

one-half of which fine shall be paid to the complainant, the balance 
to go to the jury fund of the county in which such prosecution is 
had; and in addition, such person so convicted may be committed to 
the county jail for not more than ten days. Each violation of any 
provision of this article is a separate offense. (Acts 1907, p. 21.) 

Art.l647. Exceptions.-If at the time of the application to lease 
or rent such house of public amusement for said purposes, it shall 
be shown by the owner, lessee or other person in charge thereof 
that said~house of public amusement has in good faith been already 
leased, let, or rented to other persons or parties, and that other book
ings have in good faith been made for the date or dates so applied for, 
and not with the intention of evading the provisions of this chapter, 
then the penalties provided by the preceding article shall not be 
imposed. (Id.) 

Art. 1648. List of bookings.--Owners, lessees, managers, or other 
persons in charge of such houses of public amusement shall make 
and keep in convenient form a list of all bookings of shows for 
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such houses, with the dates specifically set out therein, and said 
list of bookings shall be exhibited upon request, to all persons apply
ing therefor who in good faith desire to lease or rent such house or 
houses for the purposes indicated in the first article of this chapter. 
Each owner, lessee, or other person in charge of such house who shall 
fail or refuse to keep and exhibit such list of bookings as required 
herein, shall be fined not less than ten or more than twenty dollars. 
Each such failure or refusal is a separate offense. {ld.) 

StaL (Vernon, 1936) 

Art. 179. Leases.-Upon the failure of (or] refusal of any lessee, 
or his assigns, of any such public house of amusement to comply 
with the law governing such places of amusement, or upon conviction 
of the violation of any provision of the Penal Code relating to dis
crimination in the booking of plays, opera shows, or other produc
tions, by whatever name known, which are and shall hereafter be 
used for public performances, he shall forfeit his lease and all rights 
and privileges thereunder. (Acts 1907, p. 21.) 



UTAH 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Rev. Stat. Ann. (Supp. 1939) 

Section 95-3-1. Definitions.-The following terms as used in thi,;
act are defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(c) "''11olesuler" means any person selling a commodity other 

than a pl'Oducer or retailer. 
(d) "Rt>tailer'' means any person selling a commodity to con

sumers for use. 
(e) "Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a busint>ss trust, or any unin
corporated organization. (L. 37, c. 20, sec. 1.) 

Sec. 95-3--2. Contracts establishing minimum resale prices not 
violation of law.-No contract relating to the sale or resale of a com
modity which bears, or the label or container of which bears, 
or the vending equipment through which such commodity is 
sold bears, the trade-mark, brand, or name of the producer 
or distributor of such commodity and which commodity is in 
free and open competition with commodities of the same general 
dass produced or distributed by others shall be deemed in violation 
of any law of the state of Utah by reason of any of the following 
provisions which may be contained in such contract: 

(a) That the buyer will not resell such commodity at less than 
tht.> minimum price stipulated by the seller. 

(b) That tht.> buyer will rt.>quire of any dealer to whom he may 
f('sell such commodity an agreement thtlt he will not in turn resell 
at less than the minimum price stipulated by the seller. 

210235'-40-vol. :!-2:; 315 
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(c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will likewise 
agree not to resell the same to any other wholesaler unless such other 
wholesaler will make the same agreement with any wholesaler or 
retailer to whom he may resell; or 

(2} To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. (ld., sec. 2.) 

See. 95-3-3. Transactions deemed evasions of resale price re
strictions.-For the purpose of preventing evasion of the resale price 
restrictions imposed in respect of any commodity by any contract 
entered into pursuant to the provisions of this act (except to the 
extent authorized by the said contract) the following shall be deemed 
a violation of such resale price restriction, for which the remedies 
prescribed by section 6 of this act shall be available. 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in con
nection with any such sale; or 

(c) The sale or offering for sale of such commodity in combina
tion with any other commodity. (Id., sec. 3.) 

See. 95-3-4. Persons permitted to fix resale price.-No minimum 
resale price shall be established for any commodity, under any con
tract entered into pursuant to the provisions of this act, by any 
person other than the owner of the trade-mark, brand, or name used 
in connection with such commodity or by a distributor specifically 
authorized to establish said price by the owner of such trade-mark, 
brand, or name. (I d., sec. 4.) 

See. 95-3-5. Resale transactions exempt from act.-No contract 
containing jtny of the provisions enumerated in section 95-3-2 of this 
act shall be deemed to preclude the resale of any commodity covered 
thereby without reference to such contract in the following cases: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of 
the fact is given to the public: Provided, The owner of such stock 
shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out said 
stock, . and an opportunity to purchase such stock at the original 
invoice price; 
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{b) When the trade-mark, brand, or name is remoYed or wholly 
obliterated from the commodity and is not used or directly or indi
•·ectly referred to in the advertisement or sale thereof; 

(c) When the goods are altered, ~nd-hand, damaged, defaced or 
deteriorated and plain notice of the fact is given to the public in 
the advertisement and sale thereof, such notice to be conspicuously 
diiiplayed in all advertisements and to be affi:'{ed to the commodity; 

(d) By any officer acting under an order of court. (I d., see. 5.) 
Sec. 95-3-6. Violations deemed unfair competition.-Wilfully 

and knowingly advertising, offering for sale, or selling any com
modity at less than the price stipulated in any contract entered into 
pursuant to the provisions of this act, whether the person so adver
tising, offering for sale, or selling is or is not a party to such contract, 
is unfair competition and is actionable at the suit of any person 
damaged thereby. (I d., sec. 6.) 

Sec. 95-3-7. Agreements exempt from act.-This act shall not 
apply to any contract or agreement between or among producers or 
except as provided in subsection (c) of section 2 of this act distribu
tors or between or among wholesalers or between or among retailers 
as to sale or resale prices. (ld., sec. 7.) 

See. 95-3-8. Constitutionality.-lf any provision of this act, or 
the application thereof to any person or circumstance, is held invalid, 
the remainder of the act, and the application of such provisions to 
other persons or circumstances, shall not be affected thereby. (Id., 
sec. 8.) 

See. 95-3-9. Inconsistent acts repealed.-All acts or parts of acts 
inconsistent herewith are hereby repealed to the extent of such 
inconsistency. (ld., sec. 9.) 

See. 95-3-10. Short title.-This act may be known and cited as the 
''Fair Trade Act." (Id., sec. 10.) 

B. PROHIBITIONS OF SALES BELOW COST 

Rev. Stat. Ann. (Supp., 1939) 
Unfair Praetieat Act 

Section 94A-2-L Citation.-This act shall be known and may be 
cited as the Unfair Practict>S Act. (L. 1937, c. 21, sec. 1.) 

See. 94A-2-2. "Person" defined.-When used in this act, unless 
the context otherwise requires the term "person" means an individual, 
a corporation, a partnership, an association, a joint-stock company, a 
business trust, or any unincorporated organization. (Id. sec. 2.) 

See. 94A-2-3. For prohibitions against price discrimination see 
..lntidl$crimi11ati<m Ltgk!lation; Gene_rol Prohtbitory Law&, infra. 
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Sec. 94A-2-4. Cooperative associations.-Nothing in this act 
shall prevent a cooperative association· from returning to its mem
bers, producers, or consumers, the whole, or any part of, the net earn
ings or surplus resulting from its trading operations, in proportion 
to their purchases or sales from, to or through the association. 

Sec. 94A-2-5. Definition of cornmerce.-Definition of commerce 
as used in this bill shall be construed to mean intrastate commerce 
in the State of Utah. 

Sec. 94A-2-6. For responsibility of agents, see infra. 
Sec. 94A-2-7. Sales, less than cost.-( a) It shall be unlawful for 

any person engaged in business within the state of Utah to sell, offer 
for sale or advertise for sale any article, product or commodity at less 
than the cost thereof to such vendor, or give, offer to give or advertise 
the intent to give away any article, product or commodity for the 
purpose of injuring competitors and destroying competition, or of 
misleading the public, or when the effect of selling, offering for sale 
or advertising for sale of such article, product or commodity at less 
than cost thereof to such vendor or when the effect of giving, offering 
to give or advertising the intent to give away any article, product or 
commodity may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce; and he or it shall also be 
guilty of a misdemeanor, and on conviction thereof shall be subject 
to the penalties set out in section 15 [94A-2-15] of this act for any 
such act. 

Cost defined. 
(b) The term "cost" as applied to production is hereby defined as 

including the cost of raw materials, labor and all overhead expenses 
of the producer; and as applied to distribution "cost" shall mean, 
whichever is lower of the following: ( 1) The laid-in purchase price 
of the merchandise to the distributor or vendor based on the quantity 
last purchased or (2) The laid-in replacement cost of such mer
chandise to the distributor or vendor. Id. sec. 7. 

Sec. 94A-2-8. Unlawful advertising.-It shall be unlawful for 
any person_ engaged in business within the State of Utah to advertise 
goods, wares, or merchandise they are not prepared to supply. Id. 
sec. 8. 

Sec. 94A-2-9. Combination sales.-For the purpose of preventing 
evasion of the provisions of this act in all sales involving more than 
one item or commodity and in all sales involving the giving of any 
concession of any kind whatsoever, whether it be coupons or other
wise. the vendor's or distributor's selling price shall not be below the 
cost of all articles, products, commodities, and concessions included in 
such transactions. ld. sec. 9. 
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Sec. 94A-2-10. Establishing cost.-In establishing the cost of a 
given article, product, or commodity to the distributor and vendor, 
the invoice cost of said article, product, or commodity purchased at a 
forced, bankrupt, close-out sale, or other sale outside of the ordinary 
channels of trade may not be used as a basis for justifying a price 
lower than one based upon the replacement cost as of the date of said 
sale of said article, product, or commodity replaced through the 
ordinary channels of trade, unless said article, product, or com-· 
modity is kept separate from goods purchased in the ordinary chan
nels of trade and unless said article, product, or commodity is adver
tised and sold as merchandise purchased at a forced, bankrupt, 
close-out sale, or by means other than through the ordinary channels 
of trade, and said advertising shall state the conditions under which 
said goods were so purchased, and the quantity of such merchandise 
to be sold or offered for sale. I d. sec. 10. 

94A-2-11. Proceedings-Local cost surveys as evidence.-In any 
injunction proceedings or in the prosecution of any person as officer, 
director or agent, it shall be sufficient to allege and prove the unlawful 
intent of the per::on, firm or corporation for whom or for which he 
acts. Where a particular trade or industry of which the person, firm 
or corporation complained against is a member, has an established 
cost survey for the locality and vicinity in which the offiense is com
mitted, the said cost survey shall be deemed competent evidence to 
be used in proving the costs of the person, firm or corporation com
plained against within the proYisions of this act. Id. sec. 11. 

Sec. 94A-2-12. Exceptions.-The provisions of this act shall not 
apply to any sale made: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any such stock 
or commodity, and in the case of the sale of seasonal goods, or to 
the bona fide sale of perishable goods to prevent loss to the vendor 
by spoilage or depreciation, provided prior notice is given to the 
public thereof; 

(b) When the goods are damagE>d or deteriorated in quality, and 
prior notice is given to the public thereof; 

(c) By an officer acting under the ord~.>rs of any court; 
(d) In an end~.>avor made in good faith to meet the legal prices of 

a competitor as herein defined S('lling the same article, product, or 
commodity in the same locality or trade area. 

(e) By manufaeturt>rs, producers, brokers, or wholesale dis
tributm'S m~.>eting in good faith prices established by interstate com· 
p~.>tition rE>gardl~.>ss of cost provided such prices are a\"ailable to all 
persons buying on like terms and conditions in the same locality 
and vicinity. 
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Any person who performs work upon, renovates, alters, or improves 
any personal property belonging to another person, except necessary 
repairs due to damage in transit, shall be construed to be a vendor 
within the meaning of this act. Id. sec. 12. 

Sec. 94A-2-13. Contract in violation of act declared illegal.
Any contract expressed or implied, made by any person in violation 
of any of the provisions of this act is declared to be an illegal con
tract and no recovery thereon shall be had. ld. sec. 13. 

Sec. 94A-2-6. Directors, officers, agents.-Any person who, either 
as director, officer, or agent of any firm or corporation or as agent of 
any person, violating the provisions of this act, assist or aids, di
rectly or indirectly, in such violation shall be responsible therefor 
equally with the person, firm, or corporation for whom or for which 
he. acts. Id. sec. 6. 

Sec. 94A-2-14. Injunctive reli~f.-Any person, municipal, or 
other public corporation or the State of Utah may maintain an action 
to enjoin a continuance of any act or acts in violation of this act, and, 
if injured thereby, for the recovery of damages. If, in such action, 
the court shall find that the defendant is violating or has violated any 
of the provisions of this act, ·it shall enjoin the defendant from a 
continuance thereof. It shall not be necessary that actual damages 
to the plaintiff be alleged or proved. In addition to such injunctive 
relief, the plaintiff in said action shall be entitled to recover from 
the defendant three times the amount of the actual damages, if any, 
sustained. 

Any defendant in an action brought under the provisions of this 
section may be required to testify, and the books and records of any 
such defendant may be brought into court and introduced, by refer
ence, into evidence: Provided, however, that no information so ob
tained may be used against the defendant as a basis for a misde
meanor prosecution under the provisions of this act. Id. sec. 14. 

Sec. 94A-2-15. Penalties.-Any person, whether as principal, 
agent, officer, or director, for himself, or itself, or for another person, 
who shall .violate any of the provisions of this act, is guilty of a mis
demeanor for each single violation and upon conviction thereof, shall 
be punished by a fine of not less than one hundred dollars nor more 
than two hundred and ninety-nine dollars, or by imprisonment not 
exCileding six months or by· both said fine and imprisonment, in the 
discretion of the court. Id. sec. 15. 

See. 94A-2-16. Invalidity of part.--lf any section, sentence, 
clause, or phrase of this act is for any reason held to be unconstitu
tional, such decision shall not affect the validity of the remaining 
portions of the act. The legislature hereby declares that it would 
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have passed this act, and each section, sentence, clause, or pl~ase 
thereof; irrespective of the fact that any one or more other sections, 
sentences, clauses, or phrases be declared unconstitutional. Id. sec. 16. 

Sec, 94A-2-17~ Purpose of act.-The legislature declared that the 
purpose of this act is to safeguard the public against the creation or 
perpetuation of monopolies and to foster and encourage competition, 
by prohibiting unfair and discriminatory practices by which faiP and 
honest competition is destroyed or prevented. This act shall be 
liberally construed that its beneficial purposes may be subserved. 
Id. sec. 17. • 

Sec. 94A-2-18. Different activities of person considered sepa
rate entities.-For the purposes of this act, manufacturing, jobbing, 
wholesaling, and retailing activities of a person shall be considered 
separate and distinct entities of business in establishing and deter· 
mining cost of any article, product, or commodity. Id. sec. 18. 

Sec. 94A-2-19. Inconsistent acts repealed.-All other acts and 
parts of acts in conflict herewith are repealed. ld. sec. 19. 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Rev. Stat. Ann. (Supp, 1939) 

Sec. 94A-2-3. Price discrimination,t_(a) That it shall be unlaw
ful for any person engaged in commerce, in the course of such com
merce, either directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and quality, where 
either or any of the purchases involved in such discrimination are in 
commerce, where such commodities are sold for use, consumption, or 
resale within the State of Utah and where the effect of such discrim· 
ination may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly re
ceives the benefit of such discrimination, or with customers of either 
of them: Provid{Jd, That nothing herein contained shall prevent differ
entials which make onlv due allowance for differences in the cost 
of manufacture, sale, or delivery resulting from the different methods 
or quantities in which such conunodities are to such purchasers sold 
or delivered, and Provided further, That nothing herein contained 
shall prevent persons engaged in selling goods, wares, or merchandise 
in commerce from selecting their own customers in bona fide trans-

'For J)E'nal and pr()C(;'(}ural provisions see Ur~tair Praeti.<:u .Atl: Proltwitiot& 
of ~ale• Bcww Cvllt, npr11. 
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actions and not in restraint of trade, and Provided further, That noth
ing herein contained shall prevent price changes from time to time 
where in response to changing conditions affecting the market for 
or the marketability of the goods concerned, such as, but not limited 
to, actual or imminent deterioration of perishable goods, obsolescence 
of seasonal goods, distress sales under court process, or sales in good 
faith in discontinuance of business in the goods concerned. 

(b) Upon proof being made, at any suit on a complaint under this 
section, that there has been discr:imination in price or services or 
facilities furnished or in payment for services or facilities to be 
rendered, the burden of rebutting the prima facie case thus made by 
showing justification shall be upon the person charged with a viola
tion of this section: Provided, however, that nothing herein con
tained shall prevent a seller rebutting the prima facie case thus 
made by showing that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or the services or facil
ities furnished by a competitor. 

(c) That it shall be unlawful for any person engaged in commerce 
in the course of such commerce, to pay or grant, or to receive or 
accept, anything of value as a commission, brokerage, or other com
pensation, or any allowance or discount in lieu thereof, except for 
and not exceeding the actual cost of such services rendered in con
nection with the sale or purchase of goods, wares, or merchandise. 

(d) That it shall be unlawful for any person engaged in com
merce to pay or contract for the payment of anything of value to or 
for the benefit of a customer of such person in the course of such 
commerce as compensation or in consideration for any services or 
facilities furnished by or through such customer in connection with 
the processing, handling, sale, or offering for sale of any products, or 
commodities manufactured, sold, or offered for sale by such person, 
unless such payment or consideration is available on proportionally 
equal terms to all other customers competing in the distribution of 
such prodQcts or commodities. 

(e) That it shall be unlawful for any person to discriminate in 
favor of one purchaser against another purchaser or purchasers of 
a commodity bought f0r resale with or without processing, by con
tracting to furnish or furnishing, or by contributing to the furnishing 
of, any services or facilities connected with the processing, handling, 
sale or offering for sale of such commodity so purchased upon term~> 
not accorded to all purchasers on proportionally equal terms. 

(f) That it shall be unlawful for any person engaged in com
merce, in the course of such commerce, knowingly to induce or re-
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ceive a discrimination in price which is prohibited by this section. 
(L. 1937, c. 21, sec. 3.) 

Rev. Stat. Ann. (1933) 

Sec. 103-55-2. Unfair Competition.-Every person, engaged in 
the production, manufacture, or distribution of any commodity in gen
eral use, who intentionally for the purpose of destroying the CO!llpe
tition of any regular, established dealer in such commodity, or to pre
vent the competition of any person who iiJ. good faith intends and at
tempts to become such dealer, discriminates between different sections, 
communities, or cities of this State by selling such commodity at a 
lower rate in one section, community or city, or any portion thereof, 
than such person charges for such commodity in another section, 
community or city, after equalizing the distance from the point of 
production, manufacture or distribution, and freight rates therefrom, 
is guilty of unfair discrimination. (C. L. '17, sec. 8333.) 

Sec. 103-55-3. Attorney general to prosecute.-lf complaint is 
made to the attorney general that any corporation is guilty of unfair 
discrimination as defined by the preceding section, he shall investi
gate such complaint, and for that purpose he may subpoena wit
nesses, administer oaths, take testimony, and require the production 
of books or other documents, and, if in his opinion sufficient grounds 
exist therefor, he may prosecute an action in the name of the State· 
in the proper court to annul the charter or revoke the license of such 
corporation, as the case may be, and to permanently enjoin such 
corporation from doing business in this State, and, if in such action 
the court shall find that such corporation is guilty of unfair dis
criminntion as defined by the preceding section, such court shall 
annul the charter or revoke the license of such corporation, and may 
permanently enjoin it from transacting business in this State. (C. L. 
'17, sec. 8334.) 

Sec. 103-55-4. Penalty.-Any person, firm, or corporation violat
ing any of the foregoing provisions of this chapter shall be fined 
not less than $100, nor more than $3,000 for each offense. (C. L. '17, 
sec. 8:)35,) 

2. Special Prohibitory Laws 

Rev. Stat. Ann. (1933) 
Milk 

Sec. 103-55-5. Milk, cream, and butterfat.-Any person doing 
business in this State and engaged in the business of buying milk, 
l't't'atn, or butterfat for the purpose of sale or storage, who, for the 
purpose of creating a monopoly or destroying the business of a com-
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petitor, discriminates between different sections, communities, local
ities, cities, or towns of this State by purchasing such commodity or 
commodities at a higher price or rate in one section, community, 
location, city, or town than is paid for the same commodity by such 
person in another section, community, locality, city, or town, after 
making due allowance for the difference, if any, in the grade or 
quality, and in the actual cost of transportation from the point of 
purchase to the point of manufacture, sale or storage is guilty of 
unfair discrimination, which is hereby prohibited and declared to be 
unlawful; and any person, firm, company, association or corporation, 
or any officer, agent, receiver or member of such firm, company, asso
ciation, or corporation, found guilty of unfair discrimination as 
herein defined shall be punished by a fine in any sum not more than 
$5,000 or by imprisonment in the county jail not exceeding one year, 
or by both such fine and imprisonment. (C. L. '17, sec. 8336.) 

Unjust Discrimination Against Newspapers 

Sec. 73-2-1. Business of gathering and vending news a matter 
of public interest.-All persons, all associations of persons, and all 
corporations engaged in the business of buying, gathering, or accumu
lating information or news for publication, and vending, supplying, 
distributing, or disseminating the same for publication, either to the 
members of such associations or corporations or otherwise, shall be 
deemed to be engaged in a business upon which a public interest is 
ingrafted, and shall make no distinction with respect to newspaper 
publishers desiring to purchase such news or information for publica
tion. (C. L. 17, sec. 4190.) 

Sec. 73-2-2. Discrimination against newspaper publishers for
bidden.-It shall be unlawful for any person, association of persons, 
or corporation engaged in gathering and furnishing news for publica
tion to make any discrimination or distinction with respect to persons 
engaged in publishing newspapers. (C. L. 17, sec. 4491.) 

Sec. 73-2--3. Combination to control news unlawfui.-Any com
bination having for its object or effect the controlling of information 
or news gathered or accumulated for distribution and publication, 
shall be deemed a trust, and hostile to the public welfare, and is 
prohibited and declared unlawful. (C. L. 17, sec. 4492.) 

See. 73-2-4. Discrimination in service charges forbidden.-All 
associations of persons and corporations engaged in the business of 
gathering and disseminating information or news for publication by 
their members or stockholders, or otherwise, shall be deemed to be 
engaged in a business in which the public is interested, and shall fur
nish such news to any and all newspapers desiring to publish the 
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same at the same price as charged to the members of such association 
or corporation, or stockholders of any such corporation, without dis
crimination between the members or stockholders and such news-

. papers desiring to publish such information and news; and shall 
~11der equal and impartial service to all publishers of newspapers 
who shall offer to pay a reasonable price therefor. (C. L. 17, sees. 17, 
4493.) 

Sec. 73-2-5. Contracts in violation, void.-Any contract or agree
ment in violation of the provisions of this chapter shall be absolutely 
void and not enforceable. (C. L. 17, sec. 4494.) 

Sec. 73-2-6. Evidence to establish trust or combination.-In all 
actions brought under this chapter it shall be sufficient to prove that 
a trust or combination as defined herein existed, and that the defend
ant belonged to it, or acted for or in connection with it, without prov
ing or producing any article of agreement, or any written instru
ment on which it may have been based, or that it was evidenced by 
any written instrument at all. The character of the trust or combi
nation alleged may be established by proof of its general reputation 
as such. (C. L. 17, sec. 4495.) 

Sec. 73-2-7. Telephone and telegraph companies deemed agents 
of vendors.-All telephone and telegraph companies employed to 
transmit such information or news shall be deemed to be process 
agents of such persons and corporations, and an offer to pay a reason
able price to such telephone or telegraph companies shall be equiva. 
lent to an offer to pay the same to the persons or corporations gather
ing and disseminating such information or news. (C. L. 17, sees. 17, 
4496.) 



VERMONT 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

No provisions. 

B. PROHIBITION OF SALES BELOW COST 

No provisions. 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

Rev. Pub. Laws (1933) as amended by L. 1937, art. 98 
Dairy Products 

Sec. 7722. Unfair discrimination, definition.-A person, firm, 
company, association, or corporation doing business in this state 
and engaged in the business of buying milk, cream, or butter fat 
for the purpose of manufacture or sale, who or whose agents, officers, 
or employees, with the intention of creating a monopoly, or to re· 
strain t[ade, or to prevent or limit competition, or to destroy the 
business of a competitor, or to destroy or affect adversely the opera
tions of a producers' cooperative bargaining or marketing association 
organized under the Vermont cooperative marketing act, shall dis
criminate between difft>rent sections, conununities, localities, cities 
or towns of this state by purchasing such commodity at a higher 
price or rate in one section, community, location, city or town than 
is paid for the same commodity by such person, firm, company, asso
ciation or corporutiun in another section, community, locality, city 

327 
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or town after making due allowance for the difference, if any, in 
the grade or quality, and in the actual cost of transportation from 
the point of purchase to the point of manufacture or sale, or who 
shall with such intent discriminate between different persons in 
the same section, community, location, city or town by purchasing 
such commodity at a lower price from one person than paid for 
the same commodity to another person after making due allowance 
for the difference, if any, in the grade or quality, and in the actual 
cost of transportation from ·the point of purchase to the point of 
manufacture, or who shall with such intent discriminate between 
different. persons by refusing to purchase, within the limits of its 
actual requirements, such commodities from a person, or his agent, 
offering the same for sale, on the ground that such person has exe
cuted a marketing contract with a cooperative marketing association 
by the terms of which such cooperative marketing association has 
been designated the marketing agent of such person for such com
modities, or who shall intimidate or attempt to intimidate members 
of such a producers' cooperative bargaining association for the pur
pose of causing them to withdraw from such membership or who 
shall intimidate or attempt to intimidate persons or producers of 
dairy products for the purpose of preventing them from joining 
such an association, shall be deemed guilty of unfair discrimination: 
(1929, No. 109, G. L. sec. 5916.) 

Sec. 7723. Discrimination defined; revocation of license; pen· 
atty.-The commissioner shall have the power to revoke the license 
issued in accordance with section 4605, if after due investigation 
made by him or at his order, such person, firm, company, association, 
or corporation shall be deemed by him in violation of the preceding 
section, and any person, firm, company, association or corporation 
or any officer, agent, receiver, or member of such firm, company, 
association or corporation found guilty of unfair discrimination as 
defined in the preceding section shall be imprisoned not more than 
one year or fined not more than five hundred dollars, or both. {1929, 
No. 1091 G. L. sec. 5916.) 



VIRGINIA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Michie, Supp. 1938) • 

Sec. 1463 (i). Definitions.-The following terms, as used in this 
act, are hereby defined as follows : 

(A) "Commodity" means any subject of commerce, except meats 
and meat products, meal, flour, bakery products, fresh and canned 
fish, sea food, fresh and canned fruits and vegetables, coffee, tea, ice, 
sugar, and wearing apparel. 

(B) "Producer" means any grower, baker, maker, manufacturer, 
bottler, packer, converter, processor, or publisher. 

(C) "Wholesaler" means any person selling a commodity other 
than a producer or retailer. 

(D) "Retailer" means any person selling a commodity to con
sumers for use. 

(E) "Person" means an individual, a corporation, a partnership, 
an assocition, a joint-stock company, a business trust, or any unin
corporated organization. 

Sec. 1463 (j). Provisions not rendering contracts invalid.-NI) 
contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of Virginia by reason of any 
of the following provisions which may be contained in such contract: 

(A) That the buyer will not resell such commodity at less than 
the mininlllm price stipulated by the seller. 

• L. 1938, c. 413, ameudiug and reenacting L. 1936, c. 3.21. 
329 
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(B) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

(C) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not less 
than the stipulated minimum price, and such wholesaler will likewise 
agree not to resell the same to any other wholesaler unless such 
other wholesaler will make the same agreement with any wholesaler 
or retailer to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. 

Sec •. 1463 (k). Violation of resale price restrictions.-For the 
purpose of preventing evasion of the resale price restrictions imposed 
in respect of any commodity by any contract entered into pursuant to 
the provisions of this act (except to the extent authorized by the 
said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind 
whatsoever (whether by the giving of coupons or otherwise) in 
connection with any such sale; or 

(c) The sale or offering for sale of such commodity in combina
tion with any other commodity, shall be deemed a violation of such 
resale price restriction, for which the remedies prescribed by section 
1463 (n) of this act shall be available. 

Sec. 1463 (1). Who may establish minimum resale price.-No 
minimum resale price shall be established for any commodity, under 
any contract entered into pursuant to the provisions of this act, by 
any person other than the owner of the trade-mark, brand, or name 
used in connection with such commodity, or a distributor specifically 
authorized_ to establish said price by the owner of such trade-mark, 
brand, or name. 

See. 1463 (m). Certain contracts not affected.-No contract con
taining any of the provisions enumerated in section 1463 (j) of this 
act shall be deemed to preclude the resale of any commodity covered 
thereby without reference to such contract in the following cases: 

(A) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of the 
fact is given to the public; provided the owner of such stock shall 
give to the producer or distributor of such commodity prompt and 
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reasonable notice in writing of his intention to close out said stock, 
and an opportunity to purchase such stock at the original invoice 
price; 

(B) When the ·goods are altered, second-hand, damaged, defaced 
or deteriorated, and plain notice of the fact is given to the public 
in the advertisement and sale thereof, such notice to be conspicuously 
displayed in all advertisements and to be affixed to the commodity; 

(C) By any officer acting under an order of court. 
Sec. 1463 (n). Unfair competition defined and made action· 

able.-Willfully and knowingly advertising, offering for sale or sell· 
ing any commodity at less than the price stipulated in any contract 
entered into pursuant to the provisions of this act, whether the person 
so advertising, offering for sale or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. 

Sec. 1463 (o). Contracts exempted.-This act shall not apply to 
any contract or agreement between or among producers or distribu
tors or, except as provided in subdivision (C) of section 1463 (j) of 
this act between or among wholesalers, or between or among retailers, 
as to sale or resale prices. 

Sec. 1463 (p). Title.-This act may be known and cited as the 
"Fair Trade Act.'' 

B. PROHIBITION OF SALES BELOW COST 

Code Ann. (Michie, Supp., 1938) 

Unfair Sales Act 

Section 1463 (1). Title of chapter.-This act shall be known and 
designated, and may be cited as the "Unfair Sales Act." (L .. 1938, p. 
992.) 

Sec. 1463 (2). Definitions.-When used in this act, unless other
wise stated and unless the context or subject matter clearly indicates 
otherwise: 

(a) The term "merchandise" shall mean any tangible personal 
property the subject of commerce. 

(b) The term "cost to the retailer" shall mean the invoice cost of 
the merchandise to the retailer or the replacement cost of the merchan
dise to the retailer within thirty (30) days prior to the date of sale, 
in the quantity last purchased, whichever is lower; less all trade dis
counts except customary discounts for cash; to which shall be added 
(1) freight charges not otherwise included in the cost of the merchan
dist>, (2) cartage to retail outlet if done or paid for by the retailer, 

210:.!35.-40-,·ul. 2---26 
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which cartage cost shall be deemed to be no more than the lowest pub
lished common carrier rate available for such merchandise and in the 
absence of such published rate such cartage cost shall be deemed to be 
not less than three-fourths (%) of one per centum of the cost of the 
merchandise to the retailer as herein defined, unless said retailer claims 
and proves a lower cartage cost, and {3) a mark-up to cover in part 
the cost of doing business, which mark-up in the absence of proof of a 
lesser cost, shall be not less than six (6) per centum of the total cost at 
retail outlet. 

(c) The term "cost to the wholesaler" shall mean the invoice of cost 
of the merchandise to the wholesaler, within thirty (30) days prior 
to date of sale, in the quantity last purchased, whichever is lower; 
less all trade discounts except customary discounts for cash; to which 
shall be added (1) freight charges not otherwise included in the cost 
of the merchandise, and (2} cartage to the retail outlet if done or paid 
for by the wholesaler, which cartage cost shall be deemed to be no more 
than the lowest published common carrier rate available for such mer
chandise and in the absence of such· published rate such cartage cost 
shall be deemed to be not less than three-fourths (%) of one per centum 
of the cost of the merchandise .to the wholesaler as herein defined, unless 
said wholesaler claims and proves a lower cartage cost, and (3) a 
mark-up to cover in part the cost of doing business, which mark-up, 
in the absence of proof of a lower cost, shall be not less than two (2%) 
per centum of the total cost of the merchandise at wholesale warehouse 
or outlet. 

(d) Where two or more items are advertised, offered for sale, or sold 
at a combined price, the price of each item named shall be governed by 
the provisions of paragraphs (b) or (c) of section 2, respectively. 

(e) The terms "cost to the retailer" and "cost of the wholesaler" as 
defined in paragraphs (b) and (c) shall mean bona fide costs; and sales 
to consumers, retailers, and wholesalers at prices which cannot be 
justified by existing market conditions within this State shall not be 
used as a basis for computing costs with respect to sales by retailers 
and wholesalers. 

(f) The terms "sell at retail," "sales at retail," and "retail sale" shall 
mean and include any transfer for a valuable consideration, made in 
the ordinary course of trade or in the usual prosecution of the seller's 
business of title to merchandise to the purchaser for consumption or 
use other than resale or further processing or manufacturing. The 
above terms shall include any transfer of such property where title 
is retained by the seller as security for the payment of such purchase 
price. 

(g) The terms "sell at wholesale," "sales at wholesale," and "whole
sale sales" shall mean and include any transfer for a valuable considera-
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tion made in the ordinary course of trade or the usual prosecu
tion of the seller's business, of title to merchandise to the purchaser 
for purposes of resale or further processing or manufacturing. The 
above terms shall include any such transfer of property where title is 
retained by the seller as security for the payment of the purchase price. 

(h) The term "retailer" shall mean and include every person, Pl!rt
nership, corporation, or association engaged in the business of making 
sales at retail within this State: Provided, That in the case of a person, 
partnership, corporation, or association engaged in the business of 
making sales at wholesale and at retail within this State such term 
shall be applied only to the retail portion of such business. 

(i) The term "wholesaler" shall mean and include every person, 
partnership, corporation, or association engaged in the business of 
making sales at wholesale within this State: Provided, That, in the 
case of a person, partnership, corporation, or association engaged in 

. the business of making sales both at wholesale and at retail, such 
terms shall be applied only to the wholesale portion of such business. 

(j) In all cases where both of the functions, "sales at retail" and 
"sales at wholesale," are performed by the same firm or person, or 
where the retailer buys a portion of his supplies direct from the manu
facturer or producer and thereby acts as his own wholesaler, then both 
the retail and wholesale minimum mark-ups plus all transportation 
('osts, as herein defined, shall apply to sales at retail. (ld.) 

Sec. 1463 (3). Sales below cost.-It is hereby declared that adver
tisement, offer to sell, or sale of any merchandise, either by retailers 
or wholesalers, at less than cost as defined in this act, with the intent, 
effect, or result of unfairly diverting trade from or otherwise injur
ing a competitor, or with the result of deceiving any purc};laser or 
prospective purchaser, substantially lessening competition, unreason
ably restraining trade, or tending to create a monopoly in any line of 
commerce, is an unfair method of competition, contrary to public 
policy, and in contravention of the policy of this act. (Id.) 

Sec. 1463 (4). Penalties.-Any retailer who shall, in contravention 
of the policy of this act, advertise, offer to sell, or sell at retail any 
item of merchandise at less than cost to the retailer as defined in this 
act; or any wholesaler who shall, in contravention of the policy of this 
act, advertise, offer to sell, or sell at wholesale any item of merchan
dise at le&<; than cost to the wholesaler as defined in this act, shall 
be guilty of misdemeanor. Proof of any such advertisement, offer to 
sell, or sale by any retailer or wholesaler in contravention of the 
policy of this act shall be prima facie evidence of a violation of this 
act. (ld.) 
. Se~ 1463 (5). Injundion.-In addition to the penaltit>S provided 
m tlns act, the courts of record of this State are hereby invested with 



33-1 PRICE CONTROL LEGISLATION 

jurisdiction to prevent and restrain violations of this act. Any per
son shall be entitled to sue for and have injunctive relief in any court 
of competent jurisdiction against any threatened loss or injury by 
reason of a violation of this act without being compelled to allege 
or prove that an adequate remedy at law does not exist. (ld.) 

Sec. 1463 (6). Exemptions.-The provisions of this act shall not 
apply to sales at retail or sales at wholesale (a) where merchandise 
is sold in bona fide clearance sales, if. advertised, marked and sold 
as such; (b) where the merchandise is fresh fruits or fresh vegetables 
or farm products when the sales are niade by the producers thereof, 
or where perishable merchandise must be sold promptly in order to 
forestall loss; (c) where merchandise is imperfect or damaged, or is 
being discontinued and is advertised, marked, and sold as such; (d) 
where merchandise is sold upon the final liquidation of any business; 
(e) where merchandise is sold for charitable purposes or to relief 
agencies; (f) where merchandise is sold on contract to departments 
of governments or governmental institutions; (g) where the price of 
merhandise is made in good faith to meet lawful competition; (h) 
where sales are made by one wholesaler to another wholesaler or by 
one retailer to another retailer for the purpose of accommodation ; 
(i) where merchandise is sold by any officer acting under the order 
or direction of any court, or by any fiduciary, or by any trustee in 
a deed of trust or deed of assignment for the benefit of creditors: 
Provided, however, Nothing in this act shall be construed to apply 
to fertilizer companies or their agents, or persons, or companies buy
ing goods from fertilizer companies for the purpose of selling at 
retail. (I d.) 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Code Ann. (Michie and Sublett, 1936) 

Sec. 4722 (8). Agreements in leases or sales which may sub
stantially lessen competition or create a monopoly unlawful; 
what discrimination permitted.-It shall be unlawful for any per
son engaged in business within this State, in the course of such business, 
to lease or make sale, or contract for sale, of goods, wares, merchandise, 
machinery, supplies, or other commodities for use, consumption or 
resale within this State, or to fix the price therefor, or discount from, 
or rebate upon such prices on the agreement or understanding that 
the lessee or purchaser thereof shall not use or deal in the goods, wares, 
or merchandise, machinery, supplies, or other commodities of a com
petitor or competitors of the lessor or seller, where the effect of such 
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lease, sale, or contract for sale of such goods, wares, and merchandise 
may be to substantially lessen competition, or to create a monopoly in 
any lines of businf;lSs (but nothing contained in this act shall apply to 
discriminations in price between purchasers of commodities on account 
of differences in grade, quality, or quantity (provided such differences 
shall be reasonable) of the commodity sold, or only to make allowance 
for differences in the cost of transportation or to discriminate in price 
in the sale of different commodities made in good faith to meet com
petition; nor shall it prevent persons selling goods or merchandise 
from selecting their own customers in bona fide transactions and not in 
restraint of trade.) (L. 1919, p. 82.) 

See MARKETING LAWs suRVEY volume: State Antitrust Laws: General 
Anti-Trust Laws for definitions and penalty provisions. 

2. Special Prohibitory Laws 

No provisions. 



WASHINGTON 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 1 

Rev. Stat. Ann. (Remington, Supp., 1939) 

Sec. 5854-11. "Fair Trade Act"-Citation.-This act may be 
known and cited as the "Fair Trade Act." (L. '37, ch. 176, sec. 1, 
p,.,684.) 

Sec. 5854-12. Sale and resale agreements respecting trade
marked or trade-named articles.-No contract relating to the sale 
or resale of a commodity which bears, or the label or container of 
which bears, or the label or content of which bears, or the vending 
equipment through which such commodity is sold bears, the trade
mark, brand, or name of the producer or owner of such commodity 
and which is in free and open competition with commodities of the 
same general class produced by others shall be deemed in violation 
of any law of the State of Washington by reason of any of the fol
lowing provisions which may be contained in such contract: 

1. That the buyer will not resell such commodity except . at the 
price stipulated by the vendor. 

2. That the vendee or producer require in delivery to whom he 
may resell such commodity to agree that he will not, in turn resell 
except at the price stipulated by such vendor or by such vendee. 

Such provisions in any contract shall be deemed to contain or 
imply conditions that such conunodity may be resold without 
reference to such agreement in the following cases: 

1. In closing out the owners' stock for the purpose of discontinuing 
dealing in any such conm1odity: Provided, h()Wever, That such stock 

1 A contract fixing the resale price of a eommodity is valid where the price 
fixt>d is n>asonallle and the plaintiff did not have a monopoly of the trade in 
the purlicular commodity. The court stated that the resale pric-e restriction waa 
nwn•ly ancillary to the eontract for the sale of tbe eommod.ity and was neces
~<nry to prot('('t the goodwill of the manufacturer. F&illter Fl(!Uriftg Mull "· 
SICON80"' 76 Wash. 6-19, 137 Pac. H4 (1913), 

337 



338 PRICE CONTROL LEGISLATION 

is first offered to the producer of such commodity at the original 
invoice stock price, at least ten (10) ·days before such stock shall 
be offered for sale to the public. 

2. When the goods are damaged, defaced, or deteriorated in quality, 
and notice is given to the public thereof. 

3. By any officer acting under the orders of any court. (L. '37, ch. 
176, sec. 2, p. 684.) 

Sec. 5854-13. Unlawful advertisements or sales in violation of 
agreement.-Wilfully and knowingly advertising, offering for sale, 
or reselling any commodity at less than the price stipulated in any 
contract entered into pursuant to the provision of section 1 of this 
act, whether the person so advertising, offering for sale, or selling 
is or is not a party to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby. (L. '37, ch. 
176, sec. 3, p. 685.) 

Sec. 5854-14. Application of act-Agreements affected.-This 
act shall not apply to any contract or agreement between producers or 
between wholesalers or between retailers as to sale or resale prices. 
(L. '37, ch. 176, sec. 4, p. 685.) 

Sec. 5854-15. Definitions of terms.-The following terms, as used 
in this act, are hereby defined as follows: 

"Producer" means grower, baker, maker, manufacturer, or 
publisher. 

"Commodity" means any subject of commerce. (L. '37, ch. 176, sec. 
5, p. 686.) 

Sec. 5854-16. Partial invalidity of aet.-If any provision of this 
act is declared unconstitutional it is the intent of the Legislature 
that the remaining portions thereof shall not be affected but that 
such remaining portions remain in full force and effect. (L. '37, 
ch. 176, sec. 6, p. 686.) 

B. PROHIBITION OF SALES BELOW COST 

Rev. Stat. Ann. (Remington, Supp. 1939) 
Unfair Practices Act 

Section 5854-21. Definitions.-As used in this act, words and 
terms are defined as follows: 

"Person" includes any person, firm, association, organization, part
nership, business trust, company, corporation, or municipal or other 
public corporation; 

"Sell" includes selling, offering for sale, or advertising for sale; 
"Give" includes giving, offering to give or advertising for the 

intent to give; 
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"Article or produce" includes any article, product, commodity, 
thing of value, service, or output of a service trade; 

"Cost" has its usual meaning and in addition as applied to produc
tion includes the cost of raw materials, labor and all overhead ex
penses of the producer, and as applied to distribution means the 
invoice cost or replacement cost, whichever is lower, of the article or 
product to the distributor and vendor plus the cost of doing business 
by said distributor and vendor; 

"Cost of doing business" or "overhead expense" means all costs of 
doing business incurred in the conduct of such business and must 
include without limitation the following items of expense: Labor 
(including salaries of executives and officers), rent, depreciation, 
selling cost, maintenance of equipment, delivery costs, credit losses, 
all types of licenses, taxes, insurance, and advertising; 

"Loss leader" means any article or product sold at less than cost 
as herein defined to induce, promote, or encourage, the purchase of 
other merchandise, or which may have the tendency or capacity to 
mislead or deceive purchasers or prospective purchasers, or which 
diverts trade from or otherwise injures competitors; 

"Vendor," in addition to its usual meaning, includes any person 
who performs work upon, renovates, alters or improves any personal 
property belonging to another person; 

"Ordinary channels of trade'' shall mean those ordinary, regular, 
and daily transactions in the mercantile trade whereby title to an 
article or product, in no way damaged or deteriorated, is transferred 
from one person to another, and shall not include sales of bankrupt 
stocks, close-out goods, dents, sales of goods bought from a business 
or merehant retiring from business, fire sales, and sales of damaged 
or deteriorated goods, which damage or deterioration results from any 
eause whatsoever: Provided, That this last listing herein shall not be 
held to be all inclusive but as an example only. 

Sec. 5854-22. Dealing with unlawful practices.-See Antidu
crimination Legislation,· General Prohibitory LQ;Ws, infra. 

Sec. 5854-23. Dealing with directors, officers, and agents.-See 
infra. 

Sec. 5854-24. Sales below cost.-It shall be unlawful for any per
~on engagE-d in business within this State to sell any article or product 
at less than the cost thereof to such vendor, or give away any article 
or product, for the purpose of injuring competitors or destroying 
competition, or to use any article or product as a "loss leader," or in 
connl•rtion with any snle to make or give, or to offer to make or give, 
any spN·ial or secret r~.>bate, payment, allowance, refund, commis
sion or unearned discount, whether in the form of money or other-
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wise, or to secretly extend to certain purchasers special services or 
· privileges not extended to all purchasers purchasing upon like terms 

and conditions, or to make or enter into any collateral contract or 
device of any nature, whereby a sale below cost is effected, to the 
injury of a competitor, and ·where the same destroys or tends to 
destroy competition. 

Sec. 5854-25. Forced and bankrupt sales.-In establishing the 
cost of a given article or product to the distributor and vendor, the 
invoice cost of said article or product purchased at a forced, bankrupt, 
close-out sale, or other sale outside of the ordinary channels of trade 
may not be used as a basis for justifying a price lower than one based 
upon the replacement cost as of date of said sale of said article or 
product replaced through the ordinary channels of trade, unless said 
article or product is kept separate from goods purchased in the ordi
nary channels of trade and unless said article or product is advertised 
and sold as merchandise purchased at a forced, bankrupt, close-out 
sale, or by means other than through the ordinary channels of trade, 
and said advertising shall state the conditions under which said 
goods were so purchased, and the quantity of such merchandise to 
be sold or offered for sale. . 

Sec. 5854-26. Cost surveys.-In any injunction proceeding or in 
the prosecution of any person as officer, director, or agent, it shall be 
sufficient to allege and prove the unlawful intent of the person, firm, 
or corporation for whom or which he acts; and in any civil or crim
inal proceeding under this act, where a particular trade or industry, 
of which the person, firm, or corporation complained against is a 
member, has an established cost survey for the locality and vicinity in 
which the offense is committed, the said cost survey shall be deemed 
competent evidence to be used in proving the costs of the person, 
firm, or corporation complained against within the provisions of this 
act; and in any such action proof of one or more acts of selling or 
giving away any article or product below cost or at discriminatory 
prices, together with proof of the injurious effect of such acts, shall 
be presumptive evidence of the purpose or intent to injure com
petitors or destroy competition; and in any such action where it is 
alleged and shown that the person complained against is selling, 
below his cost of doing business, and said person is including labor 
at less than the prevailing wage scale in the trade in which such 
person is engaged for the locality or vicinity in which he is doing 
business, evidence of such prevailing wage scale shall be admissible 
to prove the intent or purpose of such person to violate the pro
visions of this act; or in any such action where it appears that per
sons are employed or performing services without compensation for 
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any person so complained against, such services shall be charged as 
an expense of the business in which rendered and at the rate of the 
wage for the services rendered prevailing at the time of the service 
at the place where rendered. 

Sec. 5854-27. Exceptions.-The provisions of this act shall not 
apply to any sale made: _ 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing his trade in any such article 
or product and in the case of the sale of seasonal goods or to the bona 
fide sale of perishable goods to prevent loss to the vendor by spoilage 
or depreciation: Provided, Notice is given to the public thereof; 

(b) \\11en the goods are damaged or deteriorated in quality, and 
, notice is given to the public thereof; 
· (c) By an officer acting under the orders of any court; 

(d) In an endeavor made in good faith to meet the legal prices 
of a competitor as herein defined selling the same article or product, 
in the same locality or trade area, and in the ordinary channels of 
trade as herein defined; or in an endeavor made in good faith by 
a manufacturer, selling an article or product of his manufacture, in 
a transaction and sale to a wholesaler or retailer for resale to meet 
the legal prices of a competitor selling the same or a similar or com
parable article or product, in the same locality or trade area and in 
the ordinary channels of trade as herein defined. 

Sec. 5854-23. Directors and officers.-Any person who, either as· 
director, officer, or agent of any firm or corporation or as agent of any 
person, violating the provisions of this act, assists or aids, directly or 
indirectly, in such violation shall be responsible therefor equally with 
the person, firm, or corporation for whom or which he acts. 

In the prosecution of any person as officer, director, or agent, it 
shall be sufficient to allege and prove the unlawful intent of the person, 
firm, or corporation for whom or which he acts. 

Sec. 5854-28. Illegal contracts.-Any contract, express or implied, 
made by any person in violation of any of the provisions of this act is 
declared to be an illegal contract and no recovery thereon shall be 
hnd. 

Sec. 5854-29. Injunction.-Any person may maintain an action to 
enjoin a continuance of any act or acts in violation of any of the pro
visions of this act and, if injured thereby, for the recovery of dam
uges. If, in such action, the court shall find that the defendant is vio
lating or has violated any of the provisions of this act, it shall enjoin 
the defendant from a continuance thereof. It shall not be necessary 
that actual dnmnges to the plaintiff be alleged or proved. In addition 
to such injunctive relief, the plaintiff in said action shall be entitled 
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to recover from the defendant the amount of the actual damages, if 
any, sustained by him. Commencement, pendency or conclusion of a 
civil action for injunction and/or damages shall not affect criminal · 
liability. 

See. 5854-30. Penalties.-Violation of the provisions of this act 
shall constitute a misdemeanor; and any person, whether as principal, 
agent, officer, or director, for himself, or for another person, or for 
any firm or corporation, or any corporation, who or which shall 
violate any of the provisions of this act shall be guilty of a mis
demeanor for each single violation and upon conviction thereof, shall 
be punished by a fine of not less than one hundred dollars ($100) 
nor more than one thousand dollars ($1,000), or by imprisonment 
in the county jail not exceeding six (6) months or by both said fine 
and imprisonment in the discretion of the court; and any criminal 
action shall not affect the right of any person to bring civil action 
under section 5854--29. 

See. 5854-31. Persons liable.-Solicitation by, or collusion or 
joint participation between any wholesaler, manufacturer, distribu
tor, jobber, contractor, broker, or retailer to violate any of the provi
sions of this act or the use of any threat, intimidation or boycott to 
effectuate the violation of the act shall make all persons participating 
in such solicitation, collusion, or joint participation subject to civil or 
criminal liability under this act. 
· See. 5854-32. Evidence.-In any civil or criminal action proof of 
average over-all cost of dong business for any particular inventory 
period when added to the cost of production of each article or product, 
as to a producer, or invoice or replacement cost, whichever is lower, 
of each article or product as to a distributor, shall be presumptive 
evidence of cost, and proof of transportation tariffs when fixed and 
approved by the Department of Public Service of the State of Wash
ington· shall be presumptive evidence of delivery cost, as to any 
article or product involved in any such action. 

See. 5854-33. Action by attorney general.-The attorney general, 
in any county in which the superior court has jurisdiction, and the 
prosecuting attorneys, in their respective counties in which the supe
rior court has jurisdiction, shall have power to institute and maintain 
an action in the name of the State of Washington to restrain and 
enjoin any person from performing or continuing the performance 
of any act or conduct which is prohibited herein. 

Sec. 5854-34. Severability.-If any section, sentence, clause or 
phrase of this act is for any reason held to be unconstitutional, such 
decisions shall not affect the validity of the remaining portions of the 
act. The legislature hereby declares that it would have passed this 
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act, and each section, sentence, clause, or phrase thereof, irrespective of 
the fact that any one or more sections, sentences, clauses, or phrases be 
declared unconstitutional. 

Sec. 5854-35. Purpose.-The legislature declares that the purpose 
of this act is to safeguard the public against the creation or perpetu
ation of monopolies and to foster and encourage competition, by pro
hibiting unfair, dishonest, deceptive, destructive, fraudulent, and dis
criminatory practices by which fair and honest competition is de
stroyed or prevented. This act shall be liberally construed that its 
beneficial purposes may be subserved. 

Sec. 5854-36. Title.-This act shall be known and designated as 
the "Unfair Practices Act." 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Rev. Stat. Ann. (Remington, Supp. 1939) 
Unfair Practices Act 

Sec. 5854-22. Discriminations.-It shall be unlawful for any per
son, engaged in the production, manufacture, distribution, or sale of 
any article or product of general use or consumption, with the intent 
to destroy the competition of any regular established dealer in such 
article or product, or to prevent the competition of any person, who in 
good faith, intends and attempts to become such dealer, to discrimi
nate between different sections of the same community, city, town, or 
village in this State, by selling or furnishing such article or product 
at a lower price in one such section than in another: Provided, That 
nothing herein contained shall prevent differentials which make allow
ances for differences, if any, in the grade, quality, or quantity when 
based and justified in the cost of manufacture, sale, or delivery, or 
the actual cost of transportation from the point of production if a raw 
product or commodity, or from the point of manufacture if a manu
factured product or commodity, ot from the point of shipment to the 
point of destination: Provided further, That nothing herein contained 
shall prerent a selection of customers or a functional classification by 
any person of any customer as broker, jobber, wholesaler, or retailer, or 
a differential in price for any article or product as between any custom
ers in different functional classifications. Motion-picture films when 
licensed for exhibition to motion-picture houses shall not be deemed 
to be an article or product under this act. Neither shall anything in 
this act be deemed to apply to any service article, or product for which 
rates are established under the jurisdiction of the Department of Public 
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Service of the State of Washington and which are sold or furnished 
by any public-utility corporation, or· installation and repair services 
rendered in connection with any services, articles, or products; or . 
to any service, article, or product sold or furnished by a publicly owned 
public utility and upon which the rates would have been established 
under the jurisdiction of the Department of Public Service of the 
State of Washington if such service, article, or product had been sold 
or furnished by a public-utility corporation, or installation and repair 
services rendered in connection with any such service, articles, or 
products. 

The inhabition [inhibition] of this act against locality discrimina
tion shall embrace any scheme of special rebates, collateral contracts or 
any devices of any nature whereby such discrimination is, in substance 
or fact, effected in violation of the spirit and intent of this section: 
Provided, however, That nothing in this section shall be construed 
to prohibit the meeting in good faith of a legal competitive price.2 

2. Special Prohibitory Laws 

No provisions. 

1 For procedural and penalty provisions see Prohibition ot Sales Below Cost, 
BUpra. 



WEST VIRGINIA 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Code Ann. (Michie and Sublett, 1937) 

See. 4678 (1). Definition of terms.-The following terms, as used 
in this article, are hereby defined as follows: 

(a) "Commodity" means any subject of commerce. 
(b) "Producer" means any grower, baker, maker, manufadurer, 

bottler, packer, converter, or processor. 
(c) "Wholesaler" means any person selling a commodity other than 

a producer or retailer. 
(d) "Retailer" means any person selling a commodity to consumet·s 

for use. 
(e) "Person" means an individual, a corporation, a partnership, an 

association, a joint-stock company, a business trust, or any unincor· 
porated organization. (1937, c. 123, sec. 1.} 

See, 4678 (2). Lawful contracts fixing minimum resale price.
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
same general class produced or distributed by others shall be deemed 
in violation of any law of the State of West Virginia by reason of 
any of the following provisions which may be contained in such 
contract: 

(a) That the buyer will not resell such commodity at less than the 
minimum price stipulated by the seller. 

(b) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell at 
less than tJ1e minimum price stipulated by the seller. 

345 
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(c) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree not 
to resell the same except to consumers for use and at not less than 
the stipulated minimum price, and such wholesaler will likewise agree 
not to resell the same to any other wholesaler unless such other 
wholesaler will make the same agreement with any wholesaler or re
tailer to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. ( 1937, c. 123, sec. 2.) 

Sec. 4678 (3). Acts violating resale price restriction.-For the 
purpose of preventing evasion of the resale price restrictions im
posed in respect to any commodity, by any contract entered into pur
suant to the provisions of this article (except to the extent authorized 
by the said contract) : 

(a) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(b) The offering or the making of any concession of any kind what
soever (whether by the giving of coupons or otherwise) in connection 
with any such sale; or 

(c) The sale or offering for sale of such commodity in combination 
with any other commodity, shall be deemed a violation of such re
sale price restriction, for which the remedies prescribed by section six 
(sec. 4678 {6)) of this article shall be available. (1937, c. 123, 
sec. 3.) 

Sec. 4678 (4). Who may establish minimum resale price.-No 
minimum resale price shall be established for any commodity, under 
any contract entered into pursuant to the provisions of this article, 
by any person other than the owner of the trade-mark, brand, or name 
used in connection with such commodity or by a distributor speci
fically authorized to establish said price by the owner'of such trade
mark, brand, or name. (1937, c. 123, sec. 4.) 

Sec. 4678 (5). To what resales contract does not apply.-No con
tract containing any of the provisions enumerated in section 2 (sec. 
4678.2) of this article shall be deemed to preclude the resale of any 
commodity covered thereby without reference to such contract in the 
following cases: 

(a) In closing out the owner's stock for the bona fide purpose of 
discontinuing dealing in any such commodity and plain notice of the 
fact is given to the public: Pr01Jided, That the owner of such stock 
shall give to the producer or distributor of such commodity prompt 
and reasonable notice in writing of his intention to close out said 
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stock and an opportunity to purchase such stock at the original ' .. invoice price, plus any transportation, storage, or other legitimate 
or regular costs. 

(b) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or in
directly referred to in the advertisement or sale thereof; 

(c) When the goods are altered, second-hand, damaged, defaced, 
or deteriorated and plain notice of the fact is given to the public 
in the advertisement and sale thereof, such notice to be conspicuously 
displayed in all advertisements and to be affixed to the commodity; 

(d) But nothing contained in this article shall apply to sales by 
executors, administrators, receivers, or assignees under a voluntary 
assignment for the benefit of creditors, trustees in bankruptcy, or by 
any one acting under judicial process. ( 1937, c. 123, sec. 5.) 

Sec. 4678 (6). When offer of sale below fixed price actionable.
Wilfully and knowingly advertising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract entered 
into pursuant to the provisions of this article, whether the person 
so advertising, offering for sale, or selling is or is not a party to 
such contract, is unfair competition and is actionable at the suit of 
any person damaged thereby. (1937, c. 123, sec. 6.) 

Sec. 4678 (7). When article does not apply.-This article shall 
not apply to any contract or agreement between or among producers, 
except as provided in subdivision (c) of section two [§ 4678 (2)] 
of this article, or between or among whol!'salers, or between or among 
retailers as to sale or resale prices. ( 1937, c. 123, sec. 7.) 

Sec. 4678 (8). How article cited.-This article may be known and 
cited as the "Fair Trade Act." (1937, c. 123, sec. 10.) 

B. PROHIBITION OF SALES BELOW COST 

L. 1939. c. 151 
Unfair Practices Act 

Section 1. Legislative findings; designation of act.-The sale of 
goods at less than the cost thereof results in economic maladjust
ments and tends toward the creation of monopolies, thereby destroy
ing fair arhl hc>althy competition and tending toward bankruptcy 
among merchants who maintain a fair price policy, and is, there
for<', an unfair trade practice. It is hereby declared that any ad
rertisement, offer to sell, or sale of any merchandise, either by re
tailers or wholesalers, at less than cost, as defined in this act, or any 

210:!35'-4o-vol2-27 
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advertisement of an intent to tive, any offer w give, or gift of any 
merchandise, either by retailers or wholesalers, for the purposes of 
unfairly diverting trade from or otherwise injuring competitors and 
destroying competition, is an unfair method of competition contrary 
to public policy and in contravention of the policy of this act, which 
shall be known and designated as the "Unfair Practices Act." 

Sec. 2. Selling below cost or giving away of merchandise; pen· 
alty.-It shall be unlawful for any person, partnership, firm, corpora
tion, joint-srock company, or other association engaged in business 
as a retailer or wholesaler within this State, to sell, offer for sale, or 
advertise for sale any article, product, or item of merchandise at 
less than the cost thereof to the vendor, or give, offer to give, or 
advertise the intent to give away any article, product, or item of 
merchandise for the purposes of unfairly diverting trade from or 
otherwise injuring one or more competitors, and destroying com
petition. Each violation shall constitute a misdemeanor, and upon 
conviction thereof, any person, partnership, firm, corporation, joint
stock company, or other association violating this section shall be 
subject to the penalty set out in section eleven hereof. 

Sec. 3. Rebates and speciai privileges; penalty.-The secret pay
ment or allowance of rebates, refunds, commissions, or unearned dis
counts, whether in the form of money or otherwise, or secretly ex
tending to certain purchasers special services or privileges not ex
tended to all purchasers purchasing upon like terms and conditions, 
to the injury of a competit<?r and where such payment or allowance 
tends to destroy competition, is an unfair trade practice and any 
person, partnership, firm, corporation, joint stock company, or other 
association resorting to such trade practice shall be deemed guilty 
of a misdemeanor and on conviction thereof shall be subject to the 
penalties set out in section eleven of this act. 

Sec. 4. Responsibility of director and agent.-For text see infra. 
Sec. 5. Retailer and wholesaler defined; applicability of act to 

sales by.-(a) The term "retailer" shall mean and include every 
person, partnership, firm, corporation, joint-stock company, or other 
association 'engaged in the business of making sales at retail within 
this State: Provided, h()IIJ)ever, That in the case of a person, partner
ship, firm, corporation, joint-stock company or other association en
gaged in the business of making sales both at retail and at wholesale, 
such terms shall be applied only to the retail portion of such business. 

(b) The term "wholesaler" shall mean and include every person, 
partnership, firm, corporation, joint-stock company, or other associa
tion engaged in the business of making sales at wholesale within this 
State: Prmvided, That in the case of a person, partnership, firm, cor-
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poration, joint-stock company, or other association engaged in the 
business of making sales both at retail and wholesale, such term shall 
be applied only to the wholesale portion of such business. 

(c) The provisions of this act shall be applicable to all sales at retail 
made by a retailer as herein defined, and shall be applicable to any 
transfer for a valuable consideration made in the ordinary course of 
trade, or the usual prosecution of the retailer's business, of title to 
tangible personal property to the purchaser for consumption or use 
other than resale or further proceedings or manufacturing, and shall 
be applicable also to any transfer of such property where title is re
tained by the retailer as security for the payment of such purchase 
price. 

(d) The provisions of this act shall be applicable to all sales at 
wholesale, and shall be applicable to any transfer for a valuable con
sideration made in the ordinary course of trade or in the usual prose
cution of the wholesaler's business, of title to tangible personal property 
to the purchaser for purposes of resale or further proceedings or manu
facturing, and shall be applicable also to any such transfer of property 
where title is retained by the seller as security for the payment of the 
purchase price. 

See. 6. How cost determined.-(a) The term "cost" when appli
cable to the business of retailer shall mean bona fide cost and shall 
mean ( 1) the invoice cost of the article, product, or item of merchandise 
to the retailer or the replacement cost thereof to the retailer within 
thirty days prior to the date of sale, offer for sale or advertisement for 
sale, as the case may be, in the quantity last purchased, whichever is 
lower, from either of which there shall be deducted all trade discounts, 
except customary discounts for cash, and (2) to either of which there 
shall be added the following items of expense : 

1. Freight charges not otherwise included in the cost of the article, 
product, or item of merchandise, but which fre1.ght charges shall not 
be construed as including cartage to retail outlet if done or paid for by 
the retailer; 

2. A mark-up to cover, in part, the cost of doing business, which 
mark-up, in the absence of proof of a lesser cost, shall be seven percent 
of the aggrt'gate of invoice cost or replacement cost (whichever is 
used), less trade discounts as aforesaid, and plus said freight charges. 

(b) The term ''cost" when applicable to the business of a wholesaler 
shall mean bona fide cost and shall mean (1) the invoice cost of the 
merchandise to the wholesaler, or the replacement cost of the merchan
dise to the wholesaler within thirty days prior to the date of sale, offer 
for sale, or advertisement for sale, as the case may be, in the quantity 
last purchased, whichever is lower, from either of which there shall be 
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deducted all trade discounts except customary discounts for cash and 
(2) to either of which there shall be added the following items of 
expense: 

1. Freight charges not otherwise included in the cost of the article, 
product, or item of merchandise, but which freight charges shall not 
be construed as including cartage to the retail outlet if done or paid 
for by the wholesaler; 

2. A mark-up to cover, in part, the cost of doing business, which 
mark-up in the absence of proof of a lesser cost, shall be two percent 
of the aggregate of invoice cost or replacement cost (whichever is 
used), less trade discounts as aforesaid, and plus said freight charges. 

Sec. 7. Goods purchased at bankrupt, etc., sale.-In establishing 
the cost of a given article, prodttct, or item of merchandise to the 
vendor, the invoice cost of any article, product, or item of merchandise 
purchased at a forced, bankrupt, close-out sale, or other sale outside of 
the ordinary channels of trade may not be used as a basis for justifying 
a price lower than one based upon the replacement cost as of the date 
of said sale of said article, product, or item of merchandise replaced 
through the ordinary channels of trade, unless said article, product, or 
merchandise is kept separate from goods purchased in the ordinary 
channels of trade and unless said article, product, or item of merchan
dise is advertised and sold as merchandise purchased at a forced, bank
rupt, closeout sale, or by means other than through the ordinary chan
nels of trade, and said advertising shall state the conditions under 
which said goods were so purchased, and the quantity of such mer
chandise to be sold or offered for sale. 

Sec. 8. Sales exempt.-The provisions of this act shall not apply 
to any sale made: 

(a) In closing out in good faith the owner's stock or any part thereof 
for the purpose of discontinuing his trade in any such stock or com
modity, and in the case of the sale of seasonal goods or to the bona fide 
sale of perishable goods to prevent loss to the vendor by spoilage or 
depreciation ; 

(b) When the goods are damaged or deteriorated in quality or where 
merchandise is sold in bona fide clearance sales, and, in each case, mer
chandise is advertised, marked, and sold as such; 

(c) By an officer acting under the orders of any court; 
(d) In an endeavor in good faith to meet the legal prices of a 

competitor as herein defined selling the same article, product or item 
of merchandise, in the same locality or trade area; 

(e) For charitable purposes or to relief agencies; 
{f) Where merchandise is sold on contract to departments of the 

government or governmental institutions. 
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Sec. 4. Personal responsibility of director or agent.-Any per· 
son who, either as director, officer, or agent of any firm or corpora
tion, or as agent of any person violating the provisions of this act, 
assists or aids, directly or indirectly, in such violation shall be re
,:;ponsible therefor equally with the person, firm, or corporation for 
whom or for which he acts. 

Sec. 9. Injunctions and damage suits.-Any person, firm, part
nership, corporation, joint-stock company, or trade association may 
maintain a proceeding to enjoin a continuance of any act or acts 
in violation of the provisions of this act and, if injured thereby, for 
the recovery of damages in the circuit court of the county wherein 
said act is alleged to have been or is being violated. If, in such pro
ceeding, the court shall find that the defendant is violating or has 
violated any of the provisions of tlils act, it shall enjoin such de
fendant from a continuance thereof. It shall not be necessary that 
actual damages to the plaintiff be alleged or proved. In addition 
to such injunctive relief, the plaintiff in said action shall be entitled 
to recover from the defendant three times the amount of the actual 
damages, if any, sustained. 

Sec. 10. Certifications to and duty of attorney general; juris
diction.-W'11enever any cotporation or joint-stock company shall be 
convicted of, or shall be enjoined from violating any of the pro
visions of this act, it shall be the duty of the clerk of the court 
wlwrPin said corporation or joint-stock company has been convicted 
or enjoined to certify said conviction or injunction decree, as the 
t•ase may be, to the attorney general of this state. Upon the third 
eonviction for the violation of this act by any corporation or joint
stock company, or whenever any corporation or joint-stock com
pany shall have been enjoined three times from violating this act, 
it shall be the duty of the attorney general to institute proper suits 
in any circuit court in this state for the forfeiture of its charter, 
rights, franchises, or privileges and powers exercised by such corpora
tion or joint-stock company, and to enjoin permanently such violator 
from transacting business within this State; and if in such suit the 
eourt shall find that the party defendant is guilty of violating said 
ad as afon•said. it shall enjoin said party defendant from doing busi
ness in this stnte, permanently or for such tin1e as the court, in its 
di:-'l'retion, shall order, and if the order be for permanent injunction 
against the transaction of business, the court shall order the for
feiture of the charter, rights, franclilses, or priveleges and powers 
exen·is..•d by such party defendant. 

Jurisdiction is hereby vested in the circuit courts of this State to 
carry into effed the pro¥isions of se<:tions nine and ten hereof. 
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Sec. 11. Penalties.-Any person, firm, partnership, corporation, 
joint-stock company, or other association, whether as principa~ agent, 
officer, or director, for himself, or itself, or for another person, or 
for any person, firm, partnership, corporation, joint-stock company, 
or other association, who or which shall violate any of the provisions 
of this act, is guilty of a misdemeanor for each single violation and 
upon conviction thereof, shall be punished by a fine of not less than 
one hundred dollars nor more than one thousand dollars, or by im
prisonment not exceeding ninety days or by both said fine and 
imprisonment, in the discretion of the court. 

Sec. 12. Illegal contracts.-Any contract, express or implied. 
made by any person, firm, partnership, corporation, joint-stock com
pany, or other association, in violation of any of the provisions of 
this act, is hereby declared to be an illegal contract and no recovery 
thereon shall be had. 

Sec. 13. Provisions severable.-If any section, sentence, clause, or 
phrase of this act is for any reason held to be unconstitutional, such 
decision shall not affect the validity of the remaining portions of 
the act. 

Sec. 14. Prima facie evidence of violation.-In any injunction 
proceeding or in any prosecution for a misdemeanor under the pro
visions of this act, proof of any advertisement, offer to sell, or sale of 
any merchandise by a retailer or wholesaler, at less than cost, or any 
advertisement of an intent to give, offer to give, or gift of any mer
chandise by a retailer or wholesaler, or any secret payment, allow
ance of rebates, refunds, commissions, or unearned discounts, whether 
in the form of money or otherwise, or secretly extending to certain 
purchasers special services or privileges not extended to all pur
chasers purchasing upon like terms and conditions, shall be prima 
facie evidence of a violation of this act, and proof of a violation of 
this act by any person as officer, director, or agent shall be sufficient 
proof of a violation of this act by the person, firm, or corporation 
for whom or for which he acts. · 

Sec. 15.- Purpose and construction of act.-The Legislature de
clares that the purpose of this act is to safeguard the public against 
the creation or perpetuation of monopolies and to foster and en
courage competition, by prohibiting unfair and discriminatory prac
tices by which fair and honest competition is destroyed or prevented. 
This act shall be liberally construed that its beneficial purposes may 
be subserved. 
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C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

No provisions. 

2. Special Prohibitory Laws 

No statutory provisions.1 
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'A former statute (Acts 1887, e. 63) which prohibited mining and manufactur
Ing companies from selling merchandise to employees at a greater profit than 
Is gained by selling to others is unconstitutional and void. The act being lim· 
ited in scope is discriminatory and an unjust interference with the rights, 
privileges and property of both employer and employee. State v. Five Oreek 
Coal d Ooke Co., 33 W. Va. 188, 10 S. E. 288 (1889). 
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• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

Rev. Stat. (1939) 
Fair Trade Act 

Sec. 133.25. Certain contracts not in restraint of trade; excep
tions.-(!) This section may be cited as the "Fair Trade Act." 

(2) As used in this section, "producer" means grower, baker, 
maker, manufacturer; and "commodity" means any subject of 
commerce. 

(3) Except as provided in subsections. (4) and (6), no contract 
relating to the sale or resale of a conm1odity which bears, or the 
label or content of which bears, the trade-mark, brand, or name of 
the producer or owner of such commodity and which is in fair and 
open competition with commodities of the same general class pro
duced by others, shall be deemed a contract or combination in the 
nature of a trust or conspiracy in restraint of trade or commerce by 
reason of any of the following provisions contained in such contract: 

(a) That the buyer will not resell such commodity except at the 
price stipulated by the vendor. 

(b) That the >endee or producer shall require that any person to 
whom delivery of a commodity is made for the purpose of resale 
shall agree that the latter will not, in turn, resell except at the price 
1.-tipulated by the vendor or vendee. 

( 4) En>ry contract containing the provisions referred to in sub
section (3) shall include the provision that such commodity may be 
t·e8old without reference to such contract in the following cases: 

(a) In closing out in good faith the owner's stock or any part 
thereof for the purpose of discontinuing delivering any such 
commodity. 

(b) Whrn the goods are damag~>d or deteriorated in quality, and 
noti('e is given to the public thereof. 

355 
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(5) Wilfully and knowingly advertising, offering for sale or sell-. " ' 
mg any commodity at less than the price stipulated in any contract 
re.ferred to in subsection (3), whether or not the person so adver
tising, offering for sale, or selling is a party to such contract, is unfair 
competition and is actionable at the suit of any person damaged 
thereby. 

(6) This section does not apply to any contract between producers 
or between wholesalers or between retailers as to sale or resale prices. 

(7) (a) Upon complaint of any person that any contract contain
ing the provisions referred to in subsection (3) is unfair and unrea
sonable as to the minimum resale price therein stipulated, the 
department of agriculture and markets may in its discretion serve 
by registered mail upon the parties to said contract notice of the 
time and place for a hearing on said complaint, at which hearing 
said parties shall show cause why the said contract should not be set 
aside. If upon such. hearing the department of agriculture and 
markets shall find that such contract is unfair and unreasonable as 
to its minimum resale price provisions, said department may by 
special order declare such contract to be in restraint of trade. 

(b) The department of agriculture and markets shall assess the 
costs of such proceeding against such contracting parties in case it 
finds such contract unfair and unreasonable and against the com
plainant if it finds such contract fair and reasonable: Provided, how
ever, That the costs against any one complainant in any one complaint 
shall not exceed five dollars. 

(c) Decisions in such cases shall be subject to judicial review as 
provided in section 93.20. 

(8) This section shall not apply to any cooperative society or 
association not organized for profit. ( 1935, c. 52: 1935, c. 477; 
43.08 (2).) 

Judicial Decisions 
Constitutionality of the Act. 

The statute, sec. 523.25, is constitutional as being within the police 
power of the State. The provision allowing the department of agri
culture and markets to review any resale price established and to 
declare a fair trade agreement in restraint of trade if it finds the price 
established to be unfair and unreasonable is not a price-fixing statute 
but is expressly designed to safeguard the public against the creation of 
monopolies. The provision exempting cooperatives from the opera
tion of the statute is invalid because it makes no distinction between 
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cooperatives selling to members only and those selling to the public. 
In the latter case, the cooperative is in direct competition with other 
dealers in selling to the public and therefore the distinction between 
this class of cooperative and other dealers is unreasonable, discrim
inatory, and unconstitutional.· However, under the separability clause 
in the statute, this does not affect the remainder of the act. }V eco 
Products Co. v. Reed Drug Co., 225 Wis. 474, 274 N. W. 426 (1937), 
overruling Milwaukee Drug Co. v. Reed Drug Co. (Cir. Ct. 1936), 
CCH 7447, 2 P-H 40150. 

Application of the Act. 
Notice. 

In Hiram Walker, Inc., v. Goldman, (Cir. Ct. 1938), 3 CCH 25137, 
the plaintiff established the price in contracts with several retailers 
and then distributed schedules of the prices so established among the 
trade. The court stated that this constituted sufficient notice of the 
resale price restriction. 

Parties Bound by Resale Price Restriction. 

A noncontracting dealer with notice of the resale price restriction 
is bound by it. Weco Products Co. v. Reed Drug Co., supra. The 
notice required is notice at the time of acquisition of the goods. 
H1:ram Walker, Inc., v. Goldman, supra. But where plaintiff has 
proved that defendant did have notice, the burden is on the defendant 
to show that the notice was not received at the time of acquisition. 
Ibid. 

Parties Establishing a Price Restriction. 

Plaintiff, as sole distributor of a commodity bearing a trade-mark, 
has the right to establish a pri~ restriction. Ibid. 

Parties Enforcing a Resale Price Restriction. 

As sole distributor of a commodity bearing a trade-mark, plaintiff 
has an interest in its goodwill and can enforce a resale price estab
lished to protect the goodwill of the commodity. Ibid. 

Defenses. 

Plaintiff, having made reasonable efforts to enforce the resale price 
restrictim1 against other violators, can maintain an action to enjoin 
defendant from violating the statute. Ibid. 

Excepted Sales. 

The Fair Trade Act does not except from its operation sales made 
to the State and, in selling to the State, jobbers must abide by resale 
price restrictions established pursuant to the statute. Op. Att'y. 
General, Mateh 28, 1939, 3 CCH 25249. 
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B. PROHIBITION OF SALES BELOW COST 

Rev. Stat. (1939) 

Unfair Sales Act 

Sec. 100.30. A new section is added to the statutes to read: U0.15. 
Unfair Sales Aot.-(1) Policy.-The practice of selling certain items 
of merchandise below cost in order to attract patronage is generally 
a form of deceptive advertising and unfair method of competition in 
commerce. Such practice causes commercial dislocations, misleads 
the consumer, works back against the farmer, directly burdens and 
obstructs commerce, and diverts business from dealers who maintain 
a fair price policy. Bankruptcies among merchants who fail because 
of the competition of those who use such methods result in unemploy
ment, disruption of leases, and nonpayment of taxes and loans, and 
contribute to an inevitable train of undesirable consequences, includ
ing economic depression, 

(2) Definitions.-When used in this section unless context other
wise requires: 

(a) "Cost to retailer" mean~ the invoice cost of the merchandise to 
, the retailer, or the replacement cost of the merchandise to the retailer, 

whichever is lower; less all trade discounts except customary discounts 
for cash; to which shall be added freight charges not otherwise in
cluded in the invoice cost or the replacement cost of the merchandise 
as herein set forth, and cartage to the retail outlet if done or paid for 
by the retailer, which cartage cost, in the absence of proof of a lesser 
cost, shall be deemed to be three-fourths of one percent of the cost to 
the retailer as herein defined after adding thereto freight charges but 
before adding thereto cartage and mark-up and a mark-up to cover a 
proportionate part of the cost of doing business, which mark-up, in 
the absence of proof of a lesser cost, shall be six percent of the cost 
to the retailer as herein set forth after adding thereto freight charges 
and cartage but before adding thereto a mark-up. 

(b) "Co~st to the wholesaler" means the invoice cost of the mer
chandise to the wholesaler, or the replacement cost of the merchandise 
to the wholesaler, whichever is lower; less all trade discounts except 
customary discounts for cash; to which shall be added, freight 
charges, not otherwise included in the invoice cost or the replacement 
cost of the merchandise as herein set forth, and cartage to the retail 
outlet if done or paid for by the wholesaler, which cartage cost, in 
the absence of proof of a lesser cost, shall be deemed to be three
fourths of one percent of the cost to the wholesaler as herein set forth 
after adding thereto freight charges but before adding thereto cartage 
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and mark-up, and a mark~up to cover a proportionate part of the cost 
of doing business, which mark-up, in the absence of proof of a lesser 
cost, shall be two percent of the cost to the wholesaler as herein set 
forth after adding thereto freight charges and cartage but before 
adding thereto a mark-up. 

(c) "Replacement cost" means the cost per unit at which the mer
chandise sold or offered for sale could have been bought by the seller 
at any time within thirty days prior to the date of sale or the date 
upon which it is offered for sale by the seller if bought in the same 
quantity or quantities as the seller's last purchase of the said mer
chandise. 

(d) "Cost to retailer" and "cost to wholesaler" as defined in para
graphs (a) and (b) of this section means bona fide costs; and pur
chases made by retailers and wholesalers at prices which cannot be 
justified by prevailing market conditions within this state shall not 
be used in determining cost to the retailer and cost to the wholesaler. 

(e) "Sell at retail," "sales at retail," and "retail sale" mean and 
include any transfer for a valuable consideration, made in the ordi
nary course of trade, or in the usual prosecution of the seller's busi
nesst of title to tangible personal property to the purchaser for 
consumption or use other than resale or further processing or manu
facturing. The above terms shall include any transfer of such prop
erty where title is retained by the seller as security for the payment 
of the purchase price. 

(f) "Sell at wholesale," "sales at wholesale," and "wholesale sales" 
mean and include any transfer for a valuable consideration made in 
ordinary course of trade or the usual conduct of the seller's business, 
of title to tangible personal property to the purchaser for purposes of 
resale or further processing or manufacturing. The above terms shall 
include any transfer of such property where title is retained by the 
seller as security for the payment of the purchase price. 

(g) "Retailer" means and includes every person, partnership, cor
poration, or nssocintion engaged in the business of making sales at 
retail within this state; provided that, in the case of a person, partner
ship, corporation, or association engaged in the business of making 
both snles at retail and sales at wholesale, such term shall be applied 
only to the retail portion of such business. 

(h) "Wholesaler" means and includes every person, partnership, 
corporation, or association engaged in the business of making sales 
at wholesale within this state; provided that, in the case of a person, 
partnership, corpol'l.\tion or association engaged in the business of 
making both sales at wholesale and sales at retail, such terms shall 
be applied only to the wholesale portion of such business. 
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(i) The term "retailer" and the term "wholesaler" shall both be 
applied to all merchants buying at wholesale and receiving the 
wholesalers' profit and discounts on merchandise to be sold at retail 
by such merchants, and both the wholesale markup of two per cent 
to cover in part the cost of doing business, and the retail markup of 
six percent to cover in part the cost of doing business, shall be added 
to the invoice cost on all merchandise where the wholesale function is 
performed by such merchants. 

(j) When one or more items are advertised, offered for sale, or sold 
with one or more other items at a combined price, or are advertised, 
offered as a gift, or given with the sale of one or more other items, 
each and all of said items shall for the purposes of this section be 
deemed to be advertised, offered for sale, or sold, and the price of 
each item named shall be governed by the provisions of paragraph 
(a) or (b) of subsection (2) hereof. 

(3) Loss leaders.-Any advertising, offer to sell, or sale of any 
merchandise, either by retailers or wholesalers, at less than cost as 
defined in this section with the intent, or effect, of inducing the pur
chase of other merchandise or of unfairly diverting trade from a com
petitor or otherwise injuring a competitor, impair and prevent fair 
competition, injure public welfare, and are unfair competition 'and 
contrary to public policy and the policy of this section, where the 
result of such advertising, offer or ·sale is to tend to deceive any 
purchaser or prospective purchaser, or to substantially lessen compe
tition, or to unreasonably restrain trade, or to tend to create a 
monopoly in any line of commerce. 

(4) Penalties.-Any retailer who shall advertise, offer to sell 
or sell at retail any item .of merchandise at less than cost to the 
retailer as defined in this section; or any wholesaler who shall ad
vertise, offer to sell, or sell at wholesale any item of merchandise at 
less than cost to the wholesaler as defined in this section, shall be 
guilty of a misdemeanor punishable upon the first conviction by a 
fine of not less than ten dollars, nor more than fifty dollars, and 
upon each subsequent conviction punishable by a fine of not less than 
fifty dollars, nor more than five hundred dollars. Proof of any such 
advertising, offer to sell or sale by any retailer or wholesaler in 
contravention of the policy of this section shall be prima facie 
evid(\nce of a violation hereof. 

(5) Special remedy.-In addition to the penalties provided, the 
courts of this State are invested with jurisdiction to prevent and 
restrain violations of this section, and it shall be the duty of the 
several district attorneys to institute proceedings in equity to pre
vent and restrain violations. Any person damaged, or who is 
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threatened with loss or injury, by reason of a violation of this sec
tion, shall be entitled to sue for and have injunctive relief in any 
court of competent jurisdiction against any damage or threatened 
loss or injury by reason of a violation hereof. 

(6) Exceptions.-The provisions of this section shall not apply 
to sales at retail or sales at wholesale where-

(a) Merchandise is sold in bona fide clearance sales, if advertised, 
marked, and sold as such; 

(b) Perishable merchandise must be sold promptly in order to 
forestall loss; 

(c) Merchandise is imperfect or damaged or is being discontinued 
and is advertised, marked and sold as such; 

(d) Merchandise is sold upo~ the final liquidation of any business; 
(e) .Merchandise is sold for charit~ble purposes or to relief 

agencies; 
(f) MerchandiSe is sold on contract to departments of the govern

ment or governmental institutions; 
(g) The price of merchandise is made in good faith to meet 

competition; 
(h) Merchandise is sold by any officer acting under the order or 

direction of any court. 
(7) Invalidity of part.-If any subsection, sentence, clause, or 

provision of this section shall for any reason be held invalid or un
constitutional, the validity of the remaining parts hereof shall not 
be affected thereby. (L. 1939, c. 56.) 

C. ANTIDISCRIMINATION LEGISLATION 

L General Prohibitory Laws 

Rev. Stat. (1939) 

Sec. 133.17. Unfair discrimination in trade; unlawful selling.
(1) Any person, firm, or corporation, foreign or domestic, doing busi
ness in this State and engaged in the production, manufacture, or 
distribution of any commodity in general use, that shall intentionally, 
for the purpose of injuring or destroying the competition of any reg
ular established dealer in such commodity or to prevent competition 
of any person who, in good faith, intends or attempts to become such 
dealer, discriminate between different sections, communities, or cities 
of this State, or between persons, firms, associations, or corporations 
in any locality of this State, by selling such commodity at a lower 
rate or priee in one section, community, or city, or any portion thereof, 
or to any person, firm, association, or corporation in any locality of 
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this State, than the rate or price at which such person, firm, or cor
poration, foreign or domestic, sells such commodity in another sec
tion, community, or city, or to another person, firm, association, or 
corporation in any locality of this State, shall be guilty of unfair 
discrimination, which is hereby prohibited and declared unlawful. 

(2) Any person, firm, company, association, or corporation, and 
any officer, agent, or receiver of any firm, company, association, or 
corporation, or any member of the same, or any individual violating 
any of the provisions of this section shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine 
of not less than two hundred dollars, nor more than five thousand 
dollars for f.'ach offense, or by imprisonment in the county jail not to 
exceed one year, or by both such fine and imprisonment. 

Sec.133.18. Same; unlawful buying.-(1) Any person, firm, com
pany, association, or corporation, foreign or domestic, d.oing business 
in this State and engaged in the business of collecting or buying any 
product, commodity, or property of any kind, that shall intentionally, 
for the purpose of injuring or destroying the business or trade of a 
competitor in any locality of this State, or to prevent competition by 
any person who in good faith ·intends or attempts to engage in such 
business, discriminate between the different sections, communities, 
or cities of this State, or between persons, firms, associations, or cor
porations in any locality of this State, by buying any product, com
modity, or property of any kind, and paying therefor a higher rate 
or price in one section, community, or city or to any person, firm, 
association, or corporation in any locality of this State, than is paid 
for the same kind of product, commodity, or property by said person, 
firm, company, association, or corporation, foreign or domestic, in 
another section, community, or city, or to another person, firm, associ
ation, or corporation in any locality of this State, shall be guilty of 
unfair discrimination, which is hereby prohibited and declared 
unlawful. · 

(2) Any person, firm, company, association, or corporation, and 
any officer" agent, or receiver o£ any firm, company, association, or 
corporation, or any member of the same, or any individual violating 
any of the provisions of this section shall be deemed guilty of a mis
demeanor and upon conviction thereof shall be punished by a fine of 
not less than two hundred dollars nor more than five thousand dol
lars for each offense, or by imprisonment in the county jail not to 
exceed one year, or by both such fine and imprisonment. 

See. 133.19. Prosecutions.-The attorney general shall institute, 
manage, control, and direct, by himself, his deputy or any of his 
assistants, in the proper county, all prosecutions for violations of 
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sections 133.17 to 133.185 and for such purpose shall have and exer· 
cise all powers conferred upon district attorneys in such cases. It 
shall be the duty of the district attorney in the county in which any 
such prosecution may be instituted or pending to cooperate with and 
assist the attorney general in such prosecution. {1935, c. 52, 486.) 

Sec. 133.20. Revoke charter.-If complaint shall be made to the 
attorney general that any corporation is guilty of unfair discrim· 
ination, as defined by the provisions of sections 133.17 to 133.185, he 
shall investigate such complaint and for that purpose he may sub. 
poena witnesses, administer oaths, take testimony., and require the 
production of books or other documents, and, if in his opinion suffi
cient grounds exist therefor, he may prosecute an action in the name 
of the State in the proper court to annul the charter or revoke the per-

' mit of such corporation, as the case may be, and to pennanently 
enjoin such corporation from doing business in this State, and if in 
such action the court shall find that such corporation is guilty of 
unfair discrimination, as defined by the provisions of said sections 
133.17 to 133.185, such court shall annul the charter or revoke the 
permit of such corporation, and may permanently enjoin it from 
transacting business in this State. ( 1935, c. 52, 486.) 

Sec. 133.26. Certain contracts declared illegal.-Any contract, 
express or implied, entered into in violation of any of the provisions 
of sections 133.17, 133.18, or 133.185, is an illegal contract and no 
recovery shall be had thereon. ( 1935 c. 52, 486.) 

Sec. 133.27. Legislative intent declared.-The intent of sections 
133.17 to 133.185 and section 133.25 is to safeguard the public against 
the creation or perpetuation of monopolies and to foster and en
courage competition by prohibiting unfair and discriminatory prac
tices under which fair and honest competition is destroyed or 
prevented. Said sections shall be liberally constructed so that their 
beneficient purposes may be subserved. {1935 c. 52, 486.) 

Sec. 133.185. Secret rebates; unfair trade practice; prohibited; 
penalty.-(1) The secret payment or allowance of rebates, refunds, 
commissions, or unearned discounts, whether in the form of money 
or otherwise, or the secret extension to certain purchasers of special 
services or privileges not extended to all purchasers purchasing upon 
like terms and conditions, such payment, allowance, or extension injur· 
ing or tending to injure a competitor or destroying or tending to 
destroy competition, is an unfair trade practice and is prohibited. 

(2) Any person, firm, or corporation violating any of the provisions 
of subsection (1) shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of not more than five 

21023:1°--tO-vol. ll-28 
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hundred dollars or by imprisonment in the county jail for not to 
exceed six months, or by both such· fine and imprisonment. -( 1935, 
c. 52.) 

2. Special Prohibitory Laws 

Rev. Stat. (1939) 
Dairy Products 

Sec. 100.22. Unfair discrimination in purchase of dairy prod· 
ucts.-(1) Any person, firm, or corporation, foreign or domestic, en .. 
gaged in the bumness of buying milk, cream, or butterfat for the 
purpose of manufacture, that shall discriminate between different 
sections, communities, towns, villages or cities of 'this State, or be
tween persons, firms, or corporations in any locality of this State, by 
paying for such commodity at a higher price or rate in one section, 
community, town, village or city, or to any person, firm or corpora
tion in any locality of this State, than is paid for the same com
modity by said person, firm, or corporation, foreign or domestic, 
in another section, community, town, village or city, or to another 
person, firm or corporation in any locality of this State, shall be 
guilty of unfair discrimination, which is hereby prohibited and de· 
dared unlawful: Provided, That it shall be a justification for such 
a discrimination in price if the difference is merely commensurate 
with an actual difference in the quality or quantity of the commodity 
purchased or in transportation charges or other expense of marketing 
involved in said purchase. 

(2) Proof of any justification, as described in subsection (1) of 
this section, may be made by the defendant but no such justification 
need be negatived in the information or complaint, and, if so nega· 
tived, no proof in relation to the matter so negatived shall be re
quired mi. the part of the informant or complainant. 

(3) Whenever the department is credibly informed that this section 
has been violated, it shall make investigation and shall report the 
results of the investigation to the attorney general and the secretary 
of state._ The department shall cooperate with the attorney general 
in the securing of evidence of violations of this section. ( 1935, c. 550, 
sec. 358.) 

Sec. 100.23. Contracts void.-All contracts or agreements made in 
violation of any of the provisions of section 100.22 shall be void. 
{1935, c. 550, sec. 359.) 

Sec. 100.24. Revocation of corporate authority; ouster.-(1) 
Any corporation organized under the laws of this State which shall 
violate any order issued under section 100.20, or which is found guilty 
of unfair discrimination under section 100.22, shall forfeit all the 
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rights and privileges conferred by the laws of this State upon cor
porations and shall forfeit its charter. 

(2) Upon complaint being made to the attorney general and evi
dence presented to him which shall satisfy him that any domestic 
corporation has violated any order issued under section 100.20, or has 
violated any of the provisions of section 100.22, he shall forthwith 
bring an action in the name of the state to have the charter of sucb 
corporation annulled. 

(3) Any foreign corporation which shall violate any order issued 
under section 100.20, or which is found guilty of unfair discrimina
tion under section 100.22, shall, upon proof thereof, in any court of 
competent jurisdiction, have its license or authority to do business 
in this State canceled. 

(4) Upon complaint being made to the attorney general and evi
dence presented to him which shall satisfy him that any foreign 
corporation has violated any order issued under section 100.20, or 
has violated any of the provisions of section 100.22, he shall forth
with bring an action in the name of the state to have the license or 
authority of such corporation to do business in this State canceled, 
and to oust such corporation from all business of every kind and 
character in this State. ( 1935, c. 550, Sec. 362.) 

Sec. 100.25. Cumulative remedies.-Nothing in sections 100.22 to 
100.24, inclusive, shall be construed as repealing any other law of this 
State, but the remedies herein provided shall be cumulative to all 
other remedies provided by law in and for such cases. (1935, c. 
550, sec. 363.) 

Sec. 100.26. Penalties.-(3) Any person violating any of the pro
visions of sections 100.04:, 100.15, 100.19, 100.20, or 100.22, or who 
intentionally refuses, neglects, or fails to obey any regulation· made 
under sections 100.04, 100.19 or 100.20, shall, for each offense, be pun
ished by a fine of not less than twenty-five dollars nor more than five 
thousand dollars, or by imprisonment in the county jail for not more 
than one year, or by both such fine and imprisonment. (1933, c. 112; 
1935, c. 55, sec. 3G4-3G8; 1937, c. 39, 369; 1939, c. 217, 471.) 



WYOMING 

• 
REGULATION OF PRICE COMPETITION 

A. RESALE PRICE MAINTENANCE 

L. 1937, e. 58 

Section 1. Definitions.-The following terms, as used in this act, 
are hereby defined as follows: 

(A) "Commodity" means any subject of commerce. 
(B) "Producer" means any grower, baker, maker, manufacturer, 

bottler, packer, converter, processor, or publisher. 
(C) ''Wholesaler" means any person selling a commodity other 

than a producer or retailer. 
(D) "Retailer" means any person selling a commodity to consum

ers for use. 
(E) "Person" means an individual, a corporation, a partnership, 

an association, a joint-stock company, a business trust, or any unin-
corporated organization. , 

Sec. 2. Contracts relating to sale of trade-marked articles.
No contract relating to the sale or resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which 
commodity is in free and open competition with commodities of the 
8ame general class produced or distributed by others shall be deemed 
in violation of any law of the State of Wyoming by reason of any 
l•f the following provisions which may be contained in such contract: 

(A) That the buyer will not resell such commodity at less than 
the minimum price stipulated by the seller. 

(B) That the buyer will require of any dealer to whom he may 
resell such commodity an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by the seller. 

367 
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(C) That the seller will not sell such commodity: 
(1) To any wholesaler, unless such wholesaler will agree not to 

resell the same to any retailer unless the retailer will in turn agree · 
not to resell the same except to consumers for use and at not less than 
the stipulated minimum price, and such wholesaler will likewise agree 
not to resell the same to any other wholesaler unless such other whole
saler will make the same agreement with any wholesaler or retailer 
to whom he may resell; or 

(2) To any retailer, unless the retailer will agree not to resell the 
same except to consumers for use and at not less than the stipulated 
minimum price. 

Sec. 3. Acts deemed a violation.-For the purpose of preventing 
evasion of the resale price restrictions imposed in respect of any 
commodity by any contract entered into pursuant to the provisions 
of this act (except to the extent authorized by the said contract) : 

(A) The offering or giving of any article of value in connection 
with the sale of such commodity; 

(B) The offering or the making of any concession of any kind 
whatsoever (whether by the ,giving of coupons or otherwise) in con
nection with any such sale; or 

(C) The sale or offering for sale of such commodity in combina
tion with any other commodity, shall be deemed a violation of such 
resale price restriction, for which the remedies prescribed by section 
6 of this act shall be available. 

Sec. 4. Only owners of trade-marks to establish resale prices.
No minimum resale price shall be established for any commodity, 
under any contract entered into pursuant to the provisions of this 
act, by any person other than the owner of the trade-mark, brand 
or name used in connection with such commodity or a distributor 
specifically authorized to establish said price by the owner of such 
trade-mark, brand, or name. 

Sec. 5. Exceptions.-No contract containing any of the provisions 
enumerated in section 2 of this act shall be deemed to preclude the 
resale of any commodity covered thereby without reference to such 
contract in the following cases: 

(A) In closing out the owner's stock for the bona fide purpose 
of discontinuing dealing in any such commodity and plain notice 
of the fact is given to the public: PrfYVided, The owner of such stock 
shall give to the producer of such commodity, or to the distributor 
from whom same was purchased, prompt and reasonable notice in 
writing of his intention to close out said stock, and an opportunity 
to purchase such stock at the original invoice price; 
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(B) When the trade-mark, brand, or name is removed or wholly 
obliterated from the commodity and is not used or directly or 
indirectly referred to in the advertisement or sale thereof; 

(C) When the goods are altered, second-hand, damaged, defaced, 
or deteriorated and plain notice of the fact is given to the public 
in the advertisement and sale thereof, such notice to be conspicu
ously displayed in all advertisements and to be affixed to the 
commodity: 

(D) By any officer acting under an order of court. 
Sec. 6. Unfair competition defined and made actionable.-Wil~ 

fully and knowingly advertising, offering for sale, or selling any 
commodity at less than the price stipulated in any contract entered 
into pursuant to the provisions of this act, whether the person so 
advertising, offering for sale or selling is or is not a party to such 
contract, is unfair competition and is actionable at the suit of any 
person damaged thereby. 

Sec. 7. Certain contracts not affected.-This act shall not apply 
to any contract or agreement between or among producers or, except 
as provided in subdivision "C" of section 2 of this act, between or 
among wholesalers or between or among retailers as to sale or resale 
prices. 

Sec. 8. Forfeiture of charter.-If complaint shall be made to the 
ltttornPy general of the State of Wyoming, or the county and prose~ 
cuting attorney of any county thereof, that any corporation, chartered 
in this State or any foreign corporation, doing business in this State 
by virtue of compliance with the laws thereof, or any person or firm 
of persons doing business in this State, is guilty of violating the terms 
of this Act, it shall be the duty of the attorney general, or the eounty 
and prosecuting attorney of the county in which such violation occurs 
to institute an inquiry as to such violation, giving to the party com~ 
plained against notice and reasonable opportunity to be heard, and if 
in the judgment of such prosecuting officers, or either of them, any 
corporation, foreign or domestic, or any person or firm of persons 
shall ha>e been guilty of violating the terms of this act, it shall be 
their duty to institute quo warranto proceedings, to forfeit the charter 
of said domestic corporation, or, if a foreign corporation, to procure an 
order of court to cause the permit of said corporation to do business 
in this State immediately forfeited. 

Sec. 9. Penalties.-Any person, firm, or corporation official or em
ployee >iolating any of the provisions of this act, shall be fiued in any 
sum not more than fiye hundred ($500.00) dollars, or by im~ 
prisonment in the county jail not exceeding one year or both such 
fine and imprisonment. 
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See. 10. Constitutionality.-lf any provision of this act, or the 
application thereof to any person or circumstance, is held invalid, the 
remainder of the act, and the application of such provisions to other 
persons· or circumstances, shall not be affected thereby. 

Sec. 11. Repeal.-All acts or parts of acts inconsistent herewith 
are hereby repealed to the extent of such inconsistency. 

Sec. 12. Title.-This act may be known and cited as the "Fair 
Trade Act." 

See. 13. Effective date.-This act shall take effect and be in force 
from and after May 1, 1937. 

B. PROHIBITION OF SALES BELOW COST 

L. 1937, c. 73 
Unfair Practices Act 1 

Sec. 2. Sale at less than cost.2-It shall be unlawful for any per~ 
son, partnership, firm, corporation, joint stock company, or other 
association engaged in business within this State, to sell, offer for 
sale or advertise for sale any article or product, at less than the cost 
thereof to such vendor, or give, offer to give or advertise the intent 
to give away any article or product for the purpose of injuring 
competitors and destroying competition. 

The term "cost" as applied to production is hereby defined as in
cluding the cost of raw materials, labor and all overhead expenses 
of the producer; and as applied to distribution cost sha.Il mean the 
invoice or replacement cost, whichever is lower, of the article or 
product to the distributor and vendor plus the cost of doing busi
ness by said distributor and vendor. 

The cost of doing business or overhead expense is defined as all 
costs of doing business incurred in the conduct of such business and 
must include without limitation the following items of expense: labor, 
including salaries of executives and officers, rent, legal rate of interest 
on capit_:ll, depreciation, selling cost, maintenance of equipment, de-

1 The Unfair Practices Act is constitutional as a valid exercise of the police 
power of the State, the act being designed and related to the prevention of 
destructive competition and the means to the desired end being reasonable. 
State v. Langley, 53 Wyo. 332, 84 Pac. (2d) 767 (1938). In a dictum, the court 
made the following interpretation of the statute: "The definition of cost is not too 
indefinite or uncertain. It means that not all costs of doing business should be 
added to each item but only a proportion thereof. The legislature did not and 
could not have fixed the proportion or have prescribed all things to be con
sidered. A reasonable interpretation·-e. g., what business men generally mean, 
the approximate cost arrived at by a general rule, of the act renders it suffi· 
clently definite. The statute should not prove a burden to anyone who acts in 
good faith." 

• For section 1 dealing with unfair competition see Antidiscrimination Legis
lation: General Prohibitory Laws, infra. 
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livery costs, credit losses, all types of licenses, taxes, insurance and 
advertising. 

Sec. 3. Establishment of cost of product secured at forced, 
bankrupt or close-out sale.-In establishing the cost of a given 
article or product to the distributor and vendor, the invoice cost of 
said article or product purchased at a forced, bankrupt, close-out 
sale, or other sale outside of the ordinary channels of trade may not 
be used as a basis for justifying a price lower than one based upon 
the replacement cost as of date of said sale of said article or product 
replaced through the ordinary chal}nels of trade, unless said article 
or product is kept separate from goods purchased in the ordinary 
channels of trade and unless said article or product is advertised 
and sold as merchandise purchased at a forced, bankrupt, close-out 
sale, or by means other than through the ordinary channels of trade, 
and said advertising shall state the conditions under which said 
goods were so purchased, and the quantity of such merchandise to 
be sold or offered for sale. 

Sec. 4. Proof of unlawful intent sufficient.-In any injunction 
proceeding or in the prosecution of any person as officer, director 
or agent, it shall be sufficient to allege and prove the unlawful intent 
of the person, firm or corporation for whom or which he acts. Where 
a particular trade or industry, of which the person, firm or corpora
tion complained against is a member has an established cost survey 
for the locality and vicinity in which the offense is committed, the 
said cost survey shall be deemed competent evidence to be used in 
proving the costs of the person, firm or corporation complained 
against within the provisions of this act. 

Sec. 5. When preceding sections do not apply.-The provisions 
of sections 2, 3, and 4 shall not apply to any sale made: 

A. In closing out in good faith the owner's stock or any part there
of for the purpose of discontinuing his trade in any such stock or 
commodity, and in the case of the sale of seasonal goods or to the 
bona fide sale of perishable goods to prevent loss to the vendor by 
spoiluge or depreciation, provided notice is given to the public 
thereof; 

B. When the goods are damaged or deteriorated in quality, and 
notice is given to the public thereof; 

C. By an officer acting under the orders of any court; 
D. In an endeavor made in good faith to meet the legal prices of 

a competitor as herein defined selling the same article or product 
in the same locality or trade area. 

Any person, firm or corporation who performs work upon, reno
vates, alters or impro,·es any personal property belonging to another 
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person, firm or corporation shall be construed to be a vendor within 
the meaning of this act. 

Sec. 6. Secret payment or allowance of rebates.-The secret pay
ment or allowance of rebates, refunds, commissions, or unearned dis
counts, whether in the form of money or otherwise, or secretly · 
extending to certain purchasers special services or privileges not ex· 
tended to all purchasers purchasing upon like terms and conditions, 
to the injury of a competitor and where such payment or allowance 
tends to destroy competition, is an unfair trade practice and any 
person, firm, partnership, corporation, or association resorting to 
such trade practice shall be deemed guilty of a misdemeanor. 

Sec. 7. Corporation violating act to forfeit charter or permit.
If complaint shall be made to the attorney general of the State of 
Wyoming, or the county and prosecuting attorney of any county 
thereof, that any corporation, chartered in this State or any foreign 
corporation, doing business in this State by virtue of compliance with 
the laws thereof, or any person or firm of persons doing business in 
this State, is guilty of unfair discrimination, within the terms of this 
act, it shall be the duty of the attorney general or the county and prose
cuting attorney of the county in which the violation is charged to 
institute an inquiry as to such discrimination, giving to the party com
plained against notice and reasonable opportunity to be heard, and if 
in the judgment of such prosecuting officers, or either of them, any cor
poration, foreign or domestic, or any person or firm of persons shall 
have been guilty of unfair discrimination within the terms of this act, 
it shall be their duty to institute quo warranto proceedings, to forfeit 
the charter of said domestic corporation, or if a foreign corporation to 
procure an order of court to cause the permit of said corporation to do 
business in this State, immediately forfeited. 

Sec. 8. Contract in violation of act declared illegai.-Any con
tract, express or implied, made by any person, firm or corporation in 
violation of any of the provisions of this act is declared to be an illegal 
contract and no recovery thereon shall be had. 

Sec. 9. Injunction and damages.-Any person, firm, private cor
poration, or trade association, may maintain an action to enjoin a con
tinuance of any act or acts in violation of this act, and, if injured 
thereby, for the recovery of damages of and from the defendants 
named in the action. 

Any person who, either as director, officer or agent of any firm or 
corporation or as agent of any person, violating the provisions of this 
act assists or aids directly or indirectly, in such violation shall be 

' ' . f responsible therefor equally with the person, firm or corporatiOn or 
whom or which he acts. 
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In the prosecution of any person as officer, director or agent, it shall 
be sufficient to allege and prove the unlawful intent of the person, firm 
or corporation for whom or which he acts. 

Any defendant in an action brought under provisions of this act 
may be required to testify under the provisions of the Code of Civil 
Procedure of this State, and in addition the books and records of any 
such defendant may be required to be brought into court and intro
duced, by reference, into evidence: Provided, however, That no infor
mation so obtained may be used against the defendant as a basis fol' a 
misdemeanor prosecution under the provisions of this act. 

Sec. 10. Penalty.-Any person, firm, or corporation, whether as 
principal, agent, officer, or director, for himself, or itself, or for an
other person, or for any firm or corporation, or any corporation, who 
or which shall violate any of the provisions of this act, shall be deemed 
guilty of a misdemeanor for each single violation and upon conviction 
thereof, shall be punished by a fine of not less than one hundred 
($100.00) dollars nor more than one thousand ($1,000.00) dollars, or by 
imprisonment in the county jail not exceeding six months or by both 
said fine and imprisonment, in the discretion of the court. 

Sec. 11. Validity.-If any section, sentence, clause or phrase of 
this act is for any reason held to be unconstitutional, such decision shall 
not affect the validity of the remaining portions of the act. The 
legislature hereby declares that it would have passed this act, and each 
section, sentence, clause, or phrase thereof, irrespective of the fact that 
any one or more other sections, sentences, clauses or phrases be 
declared unconstitutional. 

Sec. 12. Purpose of act.-The legislature declares that the purpose 
of this act is to safeguard the public against the creation or perpetua
tion of monopolies and to foster and encourage competition, by pro
hibiting unfair and discriminatory practices by which fair and honest 
competition is destroyed or prevented. This act shall be 'literally 
construed that its beneficial purposes may be subserved. 

Sec. 13. This act shall not amend, repeal, or change the provisions 
of chapter 42, Special Session Laws of Wyoming, 1933. 

Sec. 14. Repeai.-Section 117-301, Wyoming Revised Statutes, 
1931, is hereby repealed. 

Sec. 15. Effective date.-This act shall take effect and be in force 
from and after April 1, 1937. 



374 PRICE C 0 NT R 0 L LEGIS LA T I 0 N 

C. ANTIDISCRIMINATION LEGISLATION 

1. General Prohibitory Laws 

Rev. Stat. Ann. (Courtright, 1931) 

Sec. 117-201. Unfair competition prohibited.-Any person, firm, 
or corporation, foreign or domestic, doing business in the State of 
Wyoming and engaged in the production, manufacture, sale, or dis
tribution of any commodity in general use, that shall make, enter 
into, form, or be a party to, any plan, agreement, consolidation, or 
combination of any kind whatsoever to prevent competition, or to 
control or influence production or prices thereof, or that shall, inten
tionally, for the purpose of destroying competition, or gaining unjust 
and unreasonable profits, discriminate between different sections, com
munities, or cities of this State, by selling such commodity at a lower 
rate in one section, community, or city, or any portion thereof, than is 
charged for such commodity in another section, community, or city, 
after equalizing the distance from the point of production, manu
facture, or distribution and the freight rates therefrom, or shall 
charge a greater rate within this State for any commodity or manu
facture, made or produced w~thin this State, than such commodity, 
or manufacture is sold for in any other State, the freight rates being 
equal or less from the point of production or distribution, shall be 
deemed guilty of unfair discrimination : Provided, however, That 
this article shall not apply to any case where by reason of different 
railroad rates or other natural things in favor of any manufacturer 
or dealer, of goods of this or another State, such manufacturer or 
dealer sells at a different price than he does to another, in order to 
meet the competitive dealer: Provided, further, That this article shall 
not apply to any case where any manufacturer of, or dealer in goods 
manufactured or produced in this State sells products in one place 
cheaper than in another to meet upon the same or more favorable 
basis any competition from foreign States, or this State: Provided, 
further, That this article shall not prevent the sale of goods at proper 
commercial discounts customary in the sale of such particular goods. 
(L. '11, c. 132, sec. 1, L. '23, c. 86, sec. 1, amending C. S. '20, sec. 4372.) 

Sec. 117-202. Attorney general-Investigation.-If complaint 
shall be made to the attorney general of the State of Wyoming, or the 
county and prosecuting attorney of any county thereof, that any 
corporation chartered in this State or any foreign corporation, doing 
business in this State by virtue of compliance with the laws thereof, 
or any person or firm of persons doing business in this State, is guilty 
of unfair discrimination, within the terms of this article, it shall be 
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the dutv of the attorney general, and the county and prosecuting 
attorneys of this State to institute an inquiry as to such discrimina
tion, giving to the party .complained against notice and reasonable 
opportunity to be heard, and if in the judgment of such prosecuting 
officers, or either of them, any corporation, foreign or domestic, or any 
person or firm of persons shall have been guilty of unfair discrim
mation within the terms of this article, it shall be their duty to 
institute quo warranto proceedings, to forfeit the charter of said 
domestic corporation, or if a foreign corporation to procure an order 
of court to cause the permit of said corporation to do business in 
this State, immediately forfeited. (L. '11, c. 62, sec. 2; C. S. '20, 
sec. 4373.) 

Sec. 117-203. Corporation-Ouster.-If after the revocation of 
such charter, in the case of domestic corporation, or of its permit, 
if it be a foreign corporation, any corporation shall continue or 
attempt to do business in the State of Wyoming, it shall be the duty 
of the attorney general, by a proper suit, in the name of the State of 
Wyoming to oust such corporation from all business of every kind, 
and character in said State of Wyoming. (L. '11, c. 62, sec. 3; C. S. 
'20, sec. 437 4.) 

Sec. 117-204. Penalty.-Any person, firm, or corporation violating 
any of the provisions of this article shall be fined in ahy sum not 
more than five thousand dollars ($5,000.00), or by imprisonment in 
the county jail not exceeding one year, or both such fine and im
prisonment. (L. '23, c. 86, sec. 2, amending C. S. '20, sec. 4375.) 

Sec. 117-205. Remedies-Cumulative.-Nothing in this article 
shall be construed as repealing any other legislation, or portion 
thereof, but the remedies herein provided shall be cumulative to all 
other remedies, provided by law. (L. '11, c. 62, sec. 5; C. S. '20, 
sec. 4376.) 

L 1937, e. 73 
Unfair Practices Act 

Section 1. Unfair competition and discrimination prohibited.
It shall be unlawful for any person, firm, or corporation, doing 
business in the State of Wyoming and engaged in the production, 
manufacture, distribution, or sale of any commodity, or product of 
general use or consumption with the intent to destroy the competi
tion of any regular established dealer in such commodity or prod
uct to prevent the competition of any person, firm, private corpora
tion who or which in good faith, intends and attempts to become 
such dealer, to discriminate between different sections, communities, 
or cities, or portions thereof, or between different locations in such 
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sections, communities, cities or portions thereof in this State, by sell
ing or furnishing such commodity or product at a lower rate in one 
section, community, or city, or any portion thereof, or in one location 
in such section, community, or city, or any portion thereof, than in 
another after making allowance for difference, if any, in the grade· 
or quality, quantity and in the actual cost of transportation from the 
point of production, if a raw product or commodity, or from the point 
of manufacture, if a manufactured product or commodity. The 
inhibition hereof against locality discrimination shall embrace any 
scheme of special rebates, collateral contracts or any device of any 
nature whereby such discrimination is, in substance or fact, effected 
in violation of the spirit and intent of this act.8 

2. Special Prohibitory Laws 

Rev. Stat. Ann. (Courtright, Supp. 1934) 
Petrolepm and Byproducts 

Sec. 117-302. Petroleum and byproducts-Violation.-Any per
son, firm, company, association, or corporation, foreign or domestic, 
doing business in the State of Wyoming and engaged in the produc
tion, manufacture, and distribution of petroleum and petroleum 
products, that shall discriminate between different sections, com
munities, localities, cities or towns in said State, by selling petroleum, 
or any products of petroleum, including gasoline, fuel oil, motor oil, 
and grease, of the same grade, test or quality, at a price or rate lower 
in one section, community, locality, city, or town than in another 
section, community, locality, city, or town, in this State, making due 
allowance for the difference, if any, in the actual cost of transporta
tion from the point or place of production, manufacture, sale, stor
age, or distribution of such commodities, shall be deemed guilty of 
unfair discrimination, which is hereby prohibited and declared un
lawful. (L. '33, S. S., ch. 42, sec. 1.) 

Sec. 117-303. Complaint-Attorney generai-Duties.-If com
plaint shall be made to the attorney general of the State of Wyoming, 
or the co!illty and prosecuting attorney of any county thereof, that 
any corporation, chartered in this State or any foreign corporation, 
doing business in this State by virtue of compliance with the laws 
thereof, or any person or firm of persons doing business in this State, 
is guilty of unfair discrimination, within the terms of this article, 
it shall be the duty of the attorney general, and the county and 

1 For procedural and penalty provisions, see Prohibition of Bales Below Cost, 
1vpra. 
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prosecuting attorneys of this State to institute an inquiry a~ to such 
discrimination, giving to the party complained against notice and 
reasonable opportunity to be heard, and if in the judgment of such 
prosecuting officers, or either of them, any corporation, foreign or 
domestic, or any person or firm of persons shall have been guilty 
of unfair discrimination, within the terms of this article, it sha11 
be their duty to institute quo warranto proceedings, to. forfeit the 
charter of said domestic corporation, or if a foreign corporation to 
procure an order of court to cause the permit of said corporation -to 
do business in this State, immediately forfeited. (L. '33, S. S., 
ch. 42, sec. 2.) 

Sec. 117-304. Revocation corporation rights.-If after the revo
cation of such charter, in the case of domestic corporation, or of its 
permit, if it be a foreign corporation, any corporation shall continue 
or attempt to do business in the State of Wyoming, it shall be the 
duty of the attorney general, by a proper suit, in the name of the 
State of Wyoming to oust such corporation from all business of every 
kind, and character in said State of Wyoming. (L. '33, S. S., ch. 
42, sec. 3.) 

Sec.117-305. Penalty.-Any person, or the official or the employee 
of any firm or corporation responsible for the violation of any of 
the provisions of this article shall be fined in any sum not more than 
five thousand dollars ($5,000.00), or by imprisonment in the county 
jail not exceeding one year, or both such fine and imprisonment. 
(L. '33, S. S .• ch. 42, sec. 4.) 

Sec. 117-306. No other laws repealed.-Nothing in this article 
shall be construed as repealing any other legislation, or portion 
thereof, but the remedies herein provided shall be cumulative to all 
other remedies, provided by law. (L. '33, S. S., ch. 42, sec. 5.) 
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PART II 

SUMMARIES OF SPECIAL PRICE LEGISLATION 

DESCRIPTIVE NOTE 

Part One of this volume dealt with the three principal types of 
State price control legislation; namely, Res rile Price M ainteT~A:mCe, 
Prohibitihn of Sales Below Oost, and Antidiserimination. 

Part II presents in summary form, including annotations and judi
cial decisions, Speaial Price Legislation with respect to (A) Admin
istra-tive Price Control, (B) Legislative Price Fizing, and (C) Mis
cellaneO'IJJJ Legislation relating to price practices. 

Under the administrative price control section, the provisions of 
the 21 milk control laws 1 are summarized. The price fixing aspects 
are set out in detail. A complete and detailed analysis of these stat
utes and judicial decisions will be presehted in a forthcoming volume 
of the Marketing Laws Survey on milk industry legislation, the first 
in a series of special industry studies. 

Following the milk control acts are summaries of statutes in six 
States 11 providing for administrative price control of agricultural 
commodities and foodstuffs. The Texas statute applies to citrus fruit 
only. The Massachusetts act applies to fuel as well as to food. Only 
three courts have passed upon these provisions, namely, California, 
Oregon, and Texas. 

Four States 8 establish administrative control of fuel prices. Two 
of these are operative only when the Governor has declared that an 
emergency exists. There are no cases interpreting these statutes. 

Fifteen States • have adopted codes regulating the service trades, 
principally barbering, laundering, and dry cleaning. Five States 5 

• Alabama, California, Cxmnecticut, Florida, Georgia, Indiana, Louisiana, 
Maine, Massachusetts. Mkhigan, Montana, New Hampshire, New Jersey, New 
York. 01'<'gon, Plo'nnsyh·ttnia, Rhode Island, Utah, Vermont, Virginia, Wisconsin. 

• California, Georgia, Idaho, Massacbusett&. Oregon, and Tens. 
• Colorado, Conni'Ctkut, Massachusetts, and New Mexico. 
• Alabama. Arizona, California, Colorado, Delaware, Florida, Indiana, Iowa. 

Ltlnisiana, Minnesota, Montana, New Mexico, Oklahoma Tennessee., and 
Wi!~<•onsin, ' 

• Alabama, California, Iowa, Minnesota, and Wiscon.sin. 
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have enacted legislation enabling municipalities to provide for admin
istrative control of service trades generally. Six State statutes 0 

cover the barbering trade and one 7 covers cosmetology. Laundering, 
cleaning and dyeing control statutes have been enacted in three 
States.8 The constitutionality of the barbering and dry cleaning 
codes has been challenged in 10 States.9 

The legislative price fixing provisions relate to actual price setting 
by statute.10 The charges for publishing legal notices and official 
advertising are fixed in nine States,11 ticket or admission priees are 
set or limited in six States,12 and the percentage of "take" by those 
running race tracks and race betting is fixed in four States.13 None 
of these statutes has been interpreted by a court of last resort. 

The most numerous of the miscellaneous provisions relating to price 
practices are the trading stamp provisions. · Twenty-nine States 14 

have enacted such statutes. Provisions prohibiting the absorption of 
the sales tax are found in17 States.15 

0 Arizona, Indiana, Louisiana, Montana, Oklahoma; and Tennessee. 
'New Mexico. 
• Colorado, Delaware, and Florida. 
• Acts declared constitutional: 

CoLoRAIJO.-People e:c reZ. Rogers v. Barksdale, 87 Pac. (2d) 755 (1919) 
(injunction granted to enforce retail dry cleaning prices). 

LomsiANA.-Board of Barber Examiners ot Louisiana v. Parker, 190 La. 
214, 182 So. 486 (1938) ; State of L01tisiana v. Gucherean, 190 La. 306, 
182 So. 515 (1938) (Barbering Code). 

MINNESOTA.-State v. McMasters, 204 Minn. 438, 283 N. W. 767 (1939) 
(Barbering Code). 

0KLAHOMA.-Herrin v. Arnold, 183 Okla. 392, 82 Pac. (2d) 977 (1938) 
( Barbering Cade). 

Acts declared unconstitutional: 
ALABAMA.-(Jity of Mobile v. Rouse, 27 Ala. App. 343, 173 So. 254 (1937) 

afl"d 233 Ala. 622, 173 So. 266 (1937) (Barbering Code). 
CAUFORNtA.-E:cparte Kozas, 22 Cal. App. (2d) 161, 70 Pac. (2d) 962 

(1937) (Barbering Code). 
DELAWARE.-Becher v. State, 37 Del. 454, 185 Atl. 92 (1936) (Dry Clean

ing Code). 
FLoxmA.-State v. lvese, 123 Fla. 401, 167 So. 394 (1939) (Barbering 

Code). 
IowA.-Dunca~n v. City of Des Moines, 222 Ia. 218, 268 N. W. 547 (1936) 

(Barbering Code). 
TENNESSEE-State v. Greeson, 124 S. W. (2d) 253 (1939). 

a The regulation of commissions to be paid to employment agencies bas not 
been included in this compilation. · 

n Colorado, Idaho, Iowa; Michigan, New Jersey, New Mexico, Pennsylvania, 
South Dakota, and Washington. 

u Connecticut, Idaho, Massachusetts, Minnesota, Mississippi, and New Jersey. 
sa Arkansas, California, Illinois, and Michigan. 
14 Arkansas, California, Colorado, Connecticut, Georgia, Idaho, Indiana, Iowa, 

Kansas, Kentucky, Maryland, Massachusetts, Minnesota, Montana, Nebraska, 
New Hampshire, New Jersey, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, Rhode Island, South Carolina, Utah, Washington, 
West Virginia, and Wisconsin. 

• Arkansas, California, Colorado, Iowa, Kansas, Louisiana, Michigan, Missls· 
sippi, Missouri, New Mexico, North Carolina, North Dakota, South Dakota, Utah, 
Washington, West Virginia, and Wyoming. 
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The price posting provisions also fall within this miscellaneous 
group. Four States 16 require posting of cream prices and Ohio re
quires posting of milk prices. Price posting for bread and bakery 
products is required in Oregon and Washington. Oregon also pro
hibits rebates and discounts on the sale of bread and bakery products. 
Gasoline prices must be posted in Iowa and New Jersey.U No cases 
were found interpreting these acts. 

Liquor prices are fixed in 17 liquor monopoly States.18 

11 Minnesota, Mississippi, Montana, and North Dakota. 
17 A California provision, not included in the compilation, prohibits foreign 

banks from attempting to tix prices in the commodity markets. Gen. Laws 
(Deering, 1937) act 654, see. le. 

18 Alabama, Idaho, loW"'I., Maine, Michigan, Montana, New Hampshire, North 
Carolina, Ohio, Oregon, Pennsylvania, Utah, Vermont, Virginia, Washington, 
West Virginia, and Wyoming (fixes prices for wholesalers only). 

These provisions have not been included in this compilation as a separate 
volume In the special industry series of the MARKETING LAws SURVEY will deal 
in detail with all State liquor legislation. • 



CHAPTER ONE 

ADMINISTRATIVE PRICE CONTROL 

SECTION I 

MILK CONTROL ACTS 
• 

ALABAMA 
L 1939, No. 164 as amended by L 1939, No. 553 1 

Section 3 provides for the creation of a Milk Control Board consist
ing of 5 members appointed and serving at the will of the governor. 

Section 6 provides that the board has power and duty to supervise 
and regulate fluid milk industry insofar as it does not abrogate any 
public health laws. 

Section 7 provides the board may make necessary rules and orders 
to carry out the act. 

Section 13 provides that the board may decline to grant a new 
license or may suspend or revoke an existing license upon due notice 
and opportunity for hearing, where a licensee has violated any 
provision of this act. The board may grant, renew, decline, suspend, 
or revoke a license conditionally upon agreement of licensee to do or 
not to do a condition relative to the act. 

Section 19 provides that the board shall investigate what are reason
able costs and charges for producing, hauling, processing, and other 
services performed in respect to milk, and what are reasonable prices 
for milk, in the several localities and markets of the state, and under 
various conditions, will best protect the milk industry in the state and 
insure a sufficient quantity of pure and wholesome milk to adults and 
minors in the state, and be most in the public interest. The board shall 
take into consideration the balance between production and consump
tion of milk, the costs of production and distribution, a.nd the pur-

'Prior Milk f'ootrol Act [Code Ann. {Michie. Supp. 1936) sees. 1731 (1) et 
seq.] held constitutionaL Franklin v. State, 232 Ala.. 637, lti9 So. 295 (1936). 
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chasing powers of the public. All meetings of the board where the 
fixing of prices is involved shall be open to the consuming public 
with an opportunity to present evidence and be heard. 

The board after making such investigations may fix by official 
order: (a) The minimum prices, within the milk shed, to be paid by · 
milk dealers, producers, distributors and producer-distributors to 
producers and others for milk in its various grades and uses. The 
order of the board with respect to the minimum price to be paid to 
producers and others shall apply to the locality or zone in which the 
milk is produced, the markets in which the milk so produced is sold, 
and may vary in different localities or zones or markets according to 
varying uses and different conditions. When in the judgment of the 
board, it is necessary or advisable, in order to promote a proper balance 
between the supply of and the demand for milk, to fix a lesser price 
for milk which is produced in excess of what is needed for fluid con
sumption. 

The board may establish the quantity of milk which the distribu
tor or milk dealer shall pay for at the fluid or base milk price, and 
may establish a lesser price for the surplus over what is needed for 
fluid milk consumption. For this purpose the board may compute 
said quantity upon a uniform system of plant usage, classifying milk 
according to its usage and establish prices to be paid by milk dealers 
for each classification, or the board may establish a base surplus sys
tem, placing all milk sold for fluid consumption in one class and 
establishing a price therefor and place all milk used in byproducts 
into another classification, and fix a lesser price therefor or the 
board may use a combination of both systems. The board may 
adopt uniform rules and regulations for the apportionment of this 
base or quota and may adopt such systems for the apportionment of 
such base or higher pri9e classification of milk as it may determine 
to be just and equitable. 

For this purpose the board may require any milk dealer to supply 
' necessary information about the quantities of milk received from 
producers during a specified period oftime, and any other informa
tion necessary. 

The board may determine the prices to be received by the pro
ducers for milk within the quota of base and higher price classifica
tion and for surplus milk and for milk in excess of it. Each order 
fixing prices or handling charges may classify milk by forms, 
classes, grades, or use as the board may deem advisable and may 
specify the minimum or maximum prices, or both, therefor. 

(b) The minimum or maximum wholesale or retail prices to be 
charged for milk handled within each milkshed for fluid consumption 
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and wheresoever produced, when sold by milk dealers, producers, 
producer-distributors, or stores to consumers, to stores, to hotels or 
restaurants, to other milk dealers, or to anyone else who purchases 
milk. A minimum wholesale or retail price to be charged for milk 
shall not be fixed higher than is necessary to cover the costs of ordi
nary efficient and economical milk dealers, including a reasonable 
return upon necessary investment. 

(c) The board may also fix the amount of handling or processing 
charges to be included in the price charged or paid by milk dealers 
for milk involved in transactions between dealers and between dealers 
and processors, as are ascertained after a hearing to be just and 
reasonable. 

Sec. 9, as amended by L. 1939, c. 553, sec. 2, provides that any pro
ducer in any milkshed where the provisions of the act apply may file 
a declaration with the board that he desires to sell milk on the prem
ises where produced to persons furnishing their own containers for 
consumption as fluid milk by the purchaser, and thereafter such pro
ducer may sell such milk at prices not conforming to those fixed by 
the board, providing all such milk conforms with the local health 
laws and regulations.2 

Section 20 provides that in addition to the general and specific 
powers granted the board, it shall have the power to make and 
promulgate reasonable rules and regulations covering fair trade 
practices. 

Section 22 provides that any person affected by any order or action 
of the board may, ten days after receiving notice of such order or 
action, have such order or action reviewed by filing a writ of certio
rari in circuit court of the county wherein said action or order was 
taken or made. 

Section 26 provides that it shall be unlawful for any person to 
violate any provision of this act, or any lawful order, rule, or regu
lation of the board. Any person required to be licensed by the act 
\vho shall produce, sell, or distribute or handle milk in any way ex
eept as a consumer, without a license shall be guilty of a misdemeanor 
and upon conviction shall be punished by a fine of not more than 
five hundred dollars ($500). Each day's violation of any rule, provi
sion, order, or regulation shall constitute a separate offense. 

Sf'Ction 27 provides that the board may institute such action 
at law or in equity as may appear necessary to enforce compliance 
with any provisions of this act, or any rules or orders of the board, 

• PriN> fixin~t provisions of prior act [supra] held not applicable to producer 
who 8old output to t·on!"umers who purehast'd unsolieitf"d and brought their own 
«mtainers. 7'aylur v. State, 237 Ala. 179, 186 So. 463 (1939), 
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and in addition to any other remedy under this act, the board may 
apply for relief by injunction, mandamus, or any other relief in equity 
if necessary to protect the public interest without being compelled to 
allege or prove that an adequate remedy at law does not exist. Nor 
shall the board be required to give or post bond in any action to 
which it is a party, whether upon appeal or otherwise.8 

CALIFORNIA 
Agrie. Code (Deering, 1937), as amended by Agric. Code (Deering, Supp., 1939)' 

Milk Control 

(See .Agric. Code (Deering, 1931) sees. 143-149, .Agricultural Commodities and 
Food8tutrs, page 453) 

Section 735 (c) provides that the director of agriculture shall have 
administrative authority over the milk industry in the State. 

Sections 735.4 (7) (8) (9), 736.2, and 736.15 provide for the ap
pointment by the director of a local board for any marketing area, in 
event he deems such board necessary or advisable. 

Section 736 provides that as soon as possible after the effective date of 
this chapter the director shall designate marketing areas which he 
deems necessary or advisable to effectuate the purposes of this chapter, 
and wherein he finds the conditions affecting the production, distribu
tion and sale of fluid milk, fluid cream, or both are reasonably uniform. 
The director shall have the power to establish additional areas or to 
modify areas theretofore established when he deems the establish
ment or modification of such areas necessary or advisable to effectuate 
the purposes of this chapter. 

By sections 735.4 (3) and (6), the director is "To formulate any 
stabilization and marketing plan as prescribed in this chapter (sec. 
736.1 infra) and declare the same effective after public hearing and 
reasonable notice by mail or otherwise to all producers and distributors 
of record with the director, affected by such plan." 6 

Section 736.1 provides that the director, prior to the formulation of a 
stabilization and marketing plan for either fluid milk or cream, shall 
conduct a public hearing to determine whether or not producers whose 

• Where board seeks injunctive relief, violator not entitled to jury triaL 
Franklin v. State, supra. 

• This act held not unconstitutional as an improper exercise of the police 
power of the State in violation of the due process clause of the Federal Con
stitution. Jersey Maid Milk Products Co. v. Brock, 13 Cal. (2d) 620, 91 
Pac. (2d) 577. 

'This section held to prescribe sufficient standards for guidance of the director 
in designating various marketing areas in the State and is not an unconstitu· 
tional delegation of legislative power. Jersey Maid Milk Products Co. v. 
Brock, supl'a. 
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major interest is in production of fluid milk and cream,• who repre .. ·~ent 
not less than 65 percent of the total number of such producers and who 
produce not less than 65 percent of the total volume of milk (or cream) 
for such area, desire that such plan he formulated for said area. If, 
however, a petition is presented to the director by the same percentage 
of producers as set out above, such hearing need not he held. The 
director, if he finds that such plan is necessary to accomplish the pur. 
poses of this act, shall formulate such a plan for milk or cream, or 
both, and issue notice of public hearing upon the plan formulated. 
If the director determines, after the public hearing, that such plan 
will accomplish the purposes of this act, he shall issue an order to all 
producers and distributors affected, declaring such plan in effect within 
30 days of such hearing. 

Section 736.3 reads: "Any stabilization and marketing plan shall 
contain the following provisions: 

"(a) Unfair practices.-Provisions for prohibiting distributors 
from engaging in the unfair practices hereinafter set forth : 

"(1) The payment, allowance or acceptance of secret rebates, 
secret refunds, or unearned discounts by any person, whether in the 
form of money or otherwise. 

"(2) The giving of any milk, cream, dairy products, services or 
articles of any kind, except to bona fide charities, for the purpose 
of securing the fluid milk or fluid cream business of any customer. 

" ( 3) The extension to certain customers of special prices or services 
not made available to all customers who purchase fluid milk or fluid 
cream of like quantity under like terms and conditions. 

" ( 4) The false or misleading advertising of fluid milk or fluid 
cream as defined in section 654a of the Penal Code. 

''(5) The purchase of any fluid milk in excess of one hundred 
gallons monthly from any producer or association of producers unless 
a written contract has been entered into with such producer or asso· 
ciation of producers stating the amount of fluid milk to he purchased 
for any period; the quantity of such milk to he paid for as Class 1, 
and Class 2, and the price to be paid for each of the several classes, 
but in any marketing plan where an equalization pool is in operation 
such contract need not specify the quantity of the several classes. 
The contract shall also state the date and method of payment, the 
charges for transportation if hauled by the distributor, and may con· 
tain such other provisions as are not in conflict with this chapter. A 

'The phrase "wbose major inteN'st is In the production of milk and cream" 
l"onst rut'd to include all producers of milk and cream except those large dis
trihutors of milk and cream who also engnge in the busin~>ss of produdng milk 
on a ~>mall ~ale as rompared with their distribution bnsiness. Jer1e, Maid 
Milk Producta Co. v. Brock, aupra. 
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signed copy of such contract shall be filed by the distributor with the 
director within five days from the date of its execution. 

"(b) Minimum prioes.-Provisions whereby the director designates 
and prescribes or provides methods for designating or prescribing 
minimum prices to be paid by distributors to producers, for fluid milk 
in one or more of the various classes; provided, however, that the 
prices so designated or prescribed shall be based upon the economic 
relationship of the price of fluid milk for the marketing area involved 
to the price of manufacturing milk, taking into consideration the 
additional costs incurred in producing and marketing fluid milk over 
and above costs incurred in producing and marketing manufacturing 
milk; and provided further, the director finds that such prices will 
tend to effectuate the purposes and policy of this chapter and will 
insure consumers a sufficient quantity of pure and wholesome milk. 

"Optiortal provision.s.-Any stabilization and marketing plan may 
contain the following provisions: 

" (c) Report to producer.-Provisions whereby distributors shall 
report to each producer from whom fluid milk is secured, the volume 
of fluid milk received from such producer in pounds of milk, the milk 
fat test of such milk and the amount of fluid milk in milk fat pounds 
paid for in the several class~ and the prices paid for the various 
classes for each month. 

"(d) Minimum prices.-Provisions whereby the director designates 
and prescribes or provides methods for designating or prescribing 
minimum prices to be paid by distributors to producers for fluid 
cream, provided that the prices so designated or prescribed shall be 
based upon the economic relationship of the price of fluid cream for 
the marketing area involved to the price of manufacturing cream, 
talci.J!g into consideration the additional costs incurred in producing 
and marketing fluid cream; and provided further, that the director 
finds that such prices will tend to effectuate the purposes and policy 
of this chapter and will insure consumers a sufficient quantity of pure 
and wholesome cream. 

"(e) Uniform prices.-Provisions whereby the director designates 
or prescribes methods to provide uniform prices to be paid to all 
producers -supplying fluid milk to distributors for pasteurization 
purposes in the marketing area involved by pooling the returns 
of all such fluid milk, provided that no equalization pool shall be 
established unless the director, after hearing, determines that pro· 
ducers who supply distributors with not less than sixty-five percent 
of the total volmne of fluid milk used for pasteurization purposes 
and who represent not less than sixty-five percent of the total 
number of such producers desire the establishment of such pool, but 
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no hearing shall be necessary if said sixty-five percent, by volume 
and production, of such producers petition the director in writing 
to establish such equalization pool as a part of the plan. If the 
director finds that an equalization pool is necessary to carry out the 
provisions of this chapter he shall make provision therefor. The 
director may designate the local control board for the marketing 
area as his agency to operate the equalization pool and may permit 
such local board to employ a pool manager and such other necessary 
personnel and to incur such expenses incidental to the operation of 
the pool as the director finds are necessary. The director is hereby 
empowered to require distributors to make reports to the pool man
ager at such intervals and in such detail as he finds· is necessary for 
the operation of the pool which reports shall be kept confidential 
as to any individual distributor but shall be available to the direcoor 
or his agents and the pool managflr, and such employees of the pool 
as are necessary to the operation of the equalization pool. 

''Premiums, differentials, adjustments, and deduetions.-No pro
vision of any pooling program shall prevent any distributor from 
paying premiumi for quality provided all producers supplying fluid 
milk of like quality to such distributor are paid similar premiums, 
nor shall any provision prohibit the paying of different prices to 
producers based on differentials in transportation, adjustments or 
deductions made by a cooperative association of producers to its 
members, including the blending of proceeds received from the sale 
of fluid milk by such cooperative in other markets. Distributors 
who purchase fluid milk from producers for pasteurization purposes 
shall deduct from payments due such producers at such time and in 
such manner such sums as the director determines are sufficient to in
sure prices to all producers subject to the provisions of the equaliza
tion pool, irrespective of the usage of such fluid milk by the-distribu
tors. Distributors shall make, in addition to the deductions herein 
prescribed, such additional deductions per pound milk fat as the di
rector finds necessary to pay all expenses incidental to the operation of 
the equalization pool, including the establishment of a reserve account 
to insure prompt payments to producers. The deductions herein 
prescribed are in addition to any other deductions prescribed by this 
chapter." 

Section 735.4 ( 4) and ( 5) provides that the director is to prescribe 
minimum prices to be paid by distributors in accordance with a 
stabilization and marketing plan for fluid milk and classify said 
milk according to usage by distributors; provided that the prices 
so prescribed shall be based upon the economic relationship of the 
price of fluid milk for the marketing area involved to the price of 
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manufacturing milk, taking into consideration the additional costs 
incurred in producing and marketing fluid milk over and abovl} 
such costs incurred in producing and marketing manufacturing milk. 

Section 735.4 (6(a)) provides that the director may amend or 
terminate any plan after notice and public hearing as prescribed in 
sec. 736.1 (supra). 

Sec. 736.10 states: "Pursuant to the declaration and statements of 
facts, policy and purposes set forth in this chapter, the director is 
hereby vested with the additional administrative duty and authority 
to prescribe and enforce minimum wholesale prices and minimum 
prices as hereinafter set forth." 

Section 736.11 provides that the director shall, as soon as possible 
after the effective date hereof, in all marketing areas wherein a 
stabilization and marketing plan is in effect under the provisions of 
this chapter, designate and prescribe or provide methods for desig
nating and prescribing, 

(a) llfinim'!Jh'n wholesale prices which, as used herein, shall mean 
prices at which fluid milk or fluid cream, or both; shall be sold by 
distributors to retail stores including the prices at which fluid milk 
or fluid cream shall be sold by distributors to retail stores, restau
rants, confectioneries, and oth~r places for consumption on the prem~ 
ises but excluding, however, the prices at which fluid milk or fluid 
cream, or both, shall be sold by distributors to retail stores owned or 
operated by such distributor; and 

(b) 111 inimum retail prices which, as used herein, shall mean 
prices at which fluid milk or fluid cream, or both, shall be sold by 
distributors and retail stores to consumers. 

At the time any stabilization and marketing plan is hereafter 
established under the provisions of this chapter, the director shall 
designate and prescribe, or provide methods for designating and 
prescribing, such minimum wholesale prices and such minimum retail 
prices: Provided, however, That all prices established under the terms 
of this article shall be such prices as are determined by the director 
pursuant to the provisions of section 736.12. 

Section 736.12 provides that in determining minimum wholesale 
prices and minimum retail prices in any marketing area, the di
rector shall first make an investigation in such marketing area to 
establish such facts as shall be necessary to permit him to carry 
ou! the intent of this article within the standards herein prescribed. 
In making such investigation, the director may examine the books 
and records of distributors and retail stores in such marketing area 
and shall hold one or more public hearings, take testimony, and may 
subpoena witnesses. All testimony received at such hearings shall 
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be under oath. Notice of any hearing held by the director, pursuant 
to this article, shall be given by the director to every distributor and 
retail store in such marketing area whose name appears upon the rec
ords of the Department of Agriculture or files a request for the same 
with the department, by mail or by publication, for the time and in 
the manner prescribed in section 736.1 of this chapter. A record of 
any and all hearings held by the director, pursuant to this article, 
shall be made and filed in the office of the director and shall, at all 
times, be available to inspection by any interested person. 

In determining minimum wholesale and minimum retail prices 
for any marketing area, the director shall take into consideration the 
following economic factors operative in such marketing area : 

(1) The quantities of fluid milk or fluid cream, or both, distributed 
in such marketing area. 

(2) The quantities of fluid milk or fluid cream, or both, normally 
required by consumers in such marketing area. 

(3) The cost of fluid milk or fluid cream, or both, in such market
ing area to distributors and retail stores, which in all cases shall be, 
respectively, the prices paid by distributors to producers and the 
minimum wholesale prices, as established pursuant to this chapter. 

( 4) The reasonable cost of handling fluid milk or fluid cream, or 
both, incurred by distributors and retail stores, including all costs of 
hauling, processing, selling, and delivering by the several methods 
used in such marketing area in accomplishing such hauling, process
ing, selling, and delivery, as such costs are determined by impartial 
surveys or audits, or both, of the books and records of all, or such 
portion of the distributors and retail stores of each type or class in 
such marketing area as are found by the director to be sufficiently 
representative to indicate the costs of all distributors and retail 
stores in such marketing area. 

In determining the cost of handling and distributing fluid milk or 
fluid cream, or both, by retail stores handling commodities in addition 
to fluid milk or cream, or both, the director shall determine the cost 
of doing business for each such representative retail store and for such 
purpose shall consider all costs and expenses of doing business includ
ing depreciation on inventory and equipment. In the absence of satis
factory evidence to the contrary, the cost of handling such fluid milk 
or fluid cream, or both, shall be presumed to be the same percentage 
as the cost of doing business of such retail store in conducting its entire 
business. 

( 4a) The reasonable cost of handling fluid milk or fluid cream, 
or both, incurred by distributors in hauling, processing, selling and 
delivering to restaurants, confectioneries, or other places for con-
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sumption on the premises wherein it is required by law that service 
to customers be made from the original container. ln fixing the 
minimum wholesale price to be paid distributors by such persons, the 
director shall take into consideration such legal requirements and 
other factors and distribution costs peculiarly affecting service to 
such persons, and if the director reasonably determines that such 
factors and costs require that the minimum wholesale prices to be paid 
distributors by such persons vary from the minimum prices estab
lished for other wholesale customers, the prices established to be 
paid by such persons may vary accordingly. 

(5) The amount of the available capacity for processing and dis
tributing fluid milk, or fluid cream, or both, of all distributors and 
retail stores in such marketing area and the estimated extent to 
which such available capacity is being used by such distributors 
and retail stores. 

(6) The purchasing power of consumers in such marketing area. 
"Establishment and declaration of prices; restrictions.-Following 

such hearings, investigations, and examinations authorized above, 
the director shall establish minimum wholesale and minimum retail 
prices for such marketing area, and shall declare such prices effective 
in the same manner as that prescribed in this chapter for declaring 
producer prices effective, provided that the director finds, in writing, 
with respect to such prices. 

" ( 1) That such prices are not more than reasonably sufficient to 
cover all necessary costs, according to the method or type of distri
bution, including a reasonable return upon necessary capital invested, 
of reasonably efficient distributors and retail stores engaged in the 
distribution of fluid milk, fluid cream, or both, in such marketing 
area as such necessary costs of reasonably efficient distributors and 
retail stores are shown to the director by the facts available to the 
director· from the investigations, surveys, audits, and hearings re
quired in this section." 7 

(2) That such prices will tend to maintain in the business of dis
tributing fluid milk and fluid cream, or both, such number of reason
ably efficient retail stores and distribUtors of fluid milk and fluid 
cream, or-both, in such marketing area as the director finds is neces
sary to insure to consumers in such marketing area sufficient distri· 

. bution facilities of the several types or methods commonly used by 
consumers. 

(3) That sl~ch prices will protect the interests of consumers of 
fluid milk, fluid cream, or both, in such marketing area by insuring 
to them adequate and efficient distribution facilities of the several 

'This section is constrned to prescribe definite areas for the fixing of prices. 
Jersey Maid Milk Products Co. v. Brock, supra. 
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types or methods commonly used by them without requiring such 
consumers to pay more for their supplies of such fluid milk, fluid 
cream, or both, than is necessary to maintain such adequate and effi
cient distribution facilities in such marketing area. 

Section 736.13 provides that no distributor shall sell to any retau 
store, restaur&nt, confectionery, or other place for consumption on the 
premises, or consumer, and no retail store, restaurant, confectionery, 
or other place for consumption on the premises, shall purchase from 
any distributor or sell to any consumer any fluid milk or fluid cream, 
or either of them, at less than the prices as established by the director 
under the prm'isions of this article, and the use or attempted use of 
any method, device, or transaction whereby any distributor sells or 
offers to sell to any retail store, restaurant, confectionery, or other 
place for consumption on the premises, or consumer, or any retail 
store, restaurant, confectionery, or other place for consumption on 
the premises, buys or offers to buy from any distributor, or sells or 
offers to sell to any consumer, fluid milk or fluid cream, or either, at 
a price less than that established by the director under the provisions 
of this article, whether by discount, rebate, free service, advertising 
allowanJe, lease of refrigeration or other equipment, or gift, or other
wise and whether any such discount, rebate, free service, advertising 
allowance, lease of refrigeration or other equipment, or gift applies 
directly to fluid milk or fluid cream or is allowed upon or in con
nection with the sale or handling of any other commodity or product, 
is hereby prohibite.d. The director may, for the purpose of enabling 
him to enforce the provisions of this section, require every distributor 
in any marketing area to file with him schedules and any amend
ments thereto setting forth the prices at which each such distributor 
is selling or offering to sell dairy products in such marketing area. 

Section 737.11 (a) provides: "The director may refuse to grant any 
license herein provided and may, after dhe hearing upon a."verified 
complaint signed and filed with the direetor by any interested person, 
revoke or suspend any such license as the case may require, when he 
is satisfied that any applicant or licensee has violated any provision of 
this chapter, or any provision of any stabilization and marketing 
plan formulated under the provisions of this chapter." •• 

'Th(> lnrlu~io~ of thE' '_"Ord "~pplicant" in see. 737.11 (a) clearly implies 
that th~ proceedmgs therein pronded for apply to a person making application 
for a h('(>nse as well as a licensee whose license is sought to be revoked or 
st~~pendf_'d; . Jersey Maid j}ilk' Products Co. v. Brock, Btlpra. 

Subdrnston (b) of see. i37.11 (now repealed) which provided that an order 
o_f the director may dE>termi~e the amount of damages a complainant was en. 
htlN.l to by rf"ason of the failure of a dealer to pay for ftuid milk and cream 
IJUI'('ha~l. was_ lwld to bE' an un<'Qnstitutional delegation of judicial power. 
Jersc11 J/al(f Altlk Products Co. v. Brock, supra.. 

210::!35°-40-\'0l. 2-30 
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Section 735.6 provides that any order affecting rights of any 
interested party may be reviewed by any court of competent juris
diction within thirty days of the effective date of order. 

Section 737.7 provides that parties violating any of the provisions 
of the act or of any orders, rules, and regulations issued by the direc- · 
tor shall be guilty of a misdemeanor. Such violation may also be 
ground for suspension or revocation of the license. The section 
further provides for payment of stipulated damages for violation 
of any of the provisions of the plans formulated.10 

CONNECTICUT 
Gen. Stat. (Supp., 1M5), c. 107a amended by Gen. Stat. (Supp., 1937), amended 

Gen. Stat. ~Supp,. 1939) 

Sec. 797c provides that the Governor, with the consent of the gen
eral assembly, shall appoint a milk administrator who shall hold office 
for a term of two years. 

Section 800c (g) amended by section 713e provides that the milk 
administrator has power to establish, subject to the authority of the 
public utilities commission, rates and charges for the transportation 
of milk from producers to the dealer's plant. 

Section 715e empowers the administrator to define unfair trade 
practices after public hearing, and to prohibit their use in the State. 

Section SOle, amended by section 493d provides that the adminis
trator shall have power to establish, from time to time, a minimum 
price for the different milk areas of the state for each class and grade 
of milk or milk products sold to dealers and shall have power to 
define the number and type of classes of milk for the purposes of 
this chapter. 

To stabilize specific m!t'rkets, the administrator shall also have 
power to establish, from time to time, in any market area, a mini
mum price for a fixed time for each class and grade; (a) to be paid 
to the producers; (b) to be paid, at wholesale or retail, by consumers; 
such minimum wholesale and retail prices to cover sales by dealers 
and licensees, other than stores, to consumers; (c) to be paid to 
dealers and licensees by stores and other wholesale purchasers, in
cluding such price for sales to other dealers or licensees who are 
shippers or distributors; (d) to be paid to stores by consumers; (e) 

• Provisions of the act which protect the producer by establishing a fair price 
to him and afford him security for payment of the price due him for milk and 
cream bv means of a bond are incident to the broader purpose of the act to 
protect the public milk supply. E:r parte Willing.12 Cal. (2d) 591, 86 Pac. (2d) 
663 (1939) aff'g 27 Cal. App. (2d) 367, 80 Pac. (2d) 10'27 (1928). 



MILK CONTROL 397 

to be paid to dPalers and licensees by subdealers or store dealers; (f) 
to be paid to dealers by other dealers. 

Section 717e provides that in establishing minimum prices for milk 
under the provisions of section SOle the milk administrator shall take 
into consideration, and be guided by available information relative 
to costs of production, hauling, handling, processing, storage, distri
bution, type of container used, and other cost factors which should 
influence the determination of such prices, including compliance with 
sanitary regulations. He must consider the balance between supply 
and consumption and the price in different areas of the State to insure 
an adequate supply of pure and wholesome milk. 

Section 808c as amended by section 724e provides that the milk 
administrator may make, and, from time to time, revise, such rules 
and regulations as may be necessary for the administration of this act. 

Section 802c as amended by section 719e empowers the milk ad
ministrator to issue, refuse to issue, or revoke milk dealers' licenses 
after due notice and hearing. 

Section SlOe as amended by section 726e provides that any person or 
any officer of any firm or corporation who shall violate any provision 
of this chapter or any rule or regulation of the administrator made in 
conformity thereof shall be fined not more than five hundred dollars 
or imprisoned not more than six JUOnths or both. Repeated violations 
shall be cause for the revocation of a license by the administrator. 

FLORIDA 
Comp. Gen. Laws Ann. (Skillman, Supp.,u 1940) 

Milk Control 

Section 3219 ( 40) provides for the creation of a milk commission 
composed of the milk administrator, the State health officer or some 
employee of the board of health, commissioner of agriculture or some 
employee of the department of agriculture, a citizen not connected 
with the milk industry, and three members of the milk industry. The 
milk administrator and other members of the board are appointed 
by the Governor. 

Section 3219 ( U) provides that the commission is vested with power 
to supervise and regulate the entire milk industry in the State. 

'' Tbe pro\'isions of a prior milk control act [L. 193.'1 e. 17103] regulating the 
milk industry with the power in the milk control bo~rd to fix minimum and 
maximum prices was held by the court as constitutional, the l'OUrt passing 
only on the tt>mporary nature of the act and specifically reserving an-v opinion 
on wba.t tilt> bol~ing. would. be if the .act bad been passed as a ~rmanent 
PXpre&j;IOD of leg~slatlvP pohcy. lluJmc Home Milk Pr11duter1 Ass'n v. Milk 
Control Board, 124 Fla. 7117, 100 So. 54:1 {1936). 
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Section 3219 (42) provides that the commission may adopt and 
enforce all rules and orders necessary to carry out the provisions of 
this law. 

Section 3219 ( 46) provides that a milk dealer may not engage in 
the milk business unless licensed and he may deal only with licensed · 
persons. 

The commission may decline to grant or may suspend or revoke a 
license or permit when satisfied that the licensee has violated any of 
the provisions of this law. The commission ori petition may impose a 
fine in lieu of revocation or suspension. 

If aggrieved by any action of the commission, petition may be 
made to the circuit court. 

Section 3219 (50) provides that the commission shall ascertain by 
such investigations and proofs as the emergency permits and requires 
what prices for milk in the several localities and markets of the 
State, and under varying conditions, will best protect the milk 
industry in the State and insure a sufficient quantity of pure and 
wholesome milk to adults and minors in the State, having special 
regard to the health and welfare of children, and be most to the 
public interest. The commission shall take into consideration all con
ditions affecting the milk in.dustry including the amount necessary 
to yield a reasonable return to the producer and to the milk dealer. 
In determining what is a reasonable return to the producer the com
mission shall take into consideration the necessary cost incurred in 
that particular locality in maintaining dairy animals in a healthy 
condition, paying wages and supplying working conditions to em
ployees sufficient for the subsistence at ltivels generally obtained, 
and for the safe-guarding of their health in defraying the ordinary 
fixed charges and operating expense incidental to the ownership, 
control, and management of a herd of average numerical size, in
cluding a reasonable amount representing annual rent of land and 
equipment necessarily utilized therein and in addition to afford such 
producers a reasonable return in excess of their cost of production. 
In determining the reasonable return to the milk dealer, the commis
sion shall take into consideration reasonable average operating ex
pense in processing, storage, transportation and delivery charges, and 
all necessary reasonable expenses connected therewith. 

The commission, after making such investigation, shall fix by offi
cial order the minimum wholesale and retail prices and may fix by 
official order the maximum wholesale and retail prices to be charged for 
milk handled within the State for fluid consumption, and whereso
ever produced, including the following classes: 

1. By milk dealers to consumers. 
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2. By milk dealers to stores either for consumption on the premises 
or resale to consumers. 

3. By stores to consumers for consumption on the premises where 
sold. 

4. By stores to consumers for consumption off the premises where 
sold. 

5. When, pursuant to statute, regulations adopted thereunder, or 
ordinances, various grades of milk are specified the commission shall 
fix the minimum price and may fix the maximum price applicable- to 
Pach in each of the foregoing classes. Orders fixing minimum and 
maximum prices may vary in different markets and shall designate 
the markets to which applicable. And in construing this section it 
shall be done taking into consideration for fixing the price, the 
healthfulness and grade of milk produced, and whether or not the 
sale price gives a fair return to the producer. 

It is the intent of the legislature that the public emergency re
quires that the producers and milk dealers receive a fair return for 
their products. To that end, if the commission after investigation 
made either upon its own initiative or upon complaint of a repre
sentative group of producers supplying a particular dealer shall 
determine that such milk dealer purchasing milk from the producers 
or from or through a cooperative corporation of producers organized 
under the laws of the State of Florida, in making such purchases has 
failed to give fair and reasonable effect to such intent, the board shall 
upon due notice and after a hearing suspend or revoke the license 
or permit of the milk dealer so offending. 

The commission after making such investigation either on its own 
initiative or on complaint of a representative group of producers 
supplying a particular dealer or a particular market may fix by 
official order the minimum prices to be paid by milk dealers to pro
ducers and others for milk of various fonns included within the 
definition of milk as used in this law and its various grades and 
uses. The order of the commission with respect to the minimum 
prices to be paid to the producers and others shall apply to the 
locality or zone in which the milk is produced, the market or mar
kets in which the milk so produced is sold and may vary in different 
localities or markets according to varying uses and different condi
tions. Euch such order may classify such milk by forms, classes, 
grades, or uses, as the commis.<;ion may deem advisable and may 
specify the minimum prices therefor. 

After the commission shall have fixed prices to be charged or paid for 
milk in any form included in the definition of milk as used in this 
law wheth~r by class, grade, or use, it shall be unlawful for a milk 
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dealer to sell or buy or offer to sell or buy milk at any price less 
or more than such price or prices as shall be applicable to the par
ticular transaction, and no method or device shall be lawful whereby 
milk is bought or sold or offered to be bought or sold at a price less 
or more than such price, or prices as shall be applicable to the par-· 
ticular transaction, whether by any discount, or rebate, or free serv
ice, or advertising allowance or a combined price for such milk 
together with another commodity or commodities, or service or 
services, which is less or more than the aggregate of the prices for 
milk and the price or prices for such other commodity or com
modities, or service or services, when sold or offered for sale 
separately or otherwise. 

It shall be unlawful for any person, firm or corporation to know
ingly aid or abet any violation of this law or any order of the com
mission whatsoever or by the use of any advertising method of any 
character or description whatever on pain of being subject to being 
temporarily enjoined by a court of equity without notice and without 
the furnishing of a bond by the commission. 

The commission may upon its own motion or upon application 
from time to time, alter, revise, or amend an official order theretofore 
made with respect to the P!ices to be charged or paid for milk. 
After making such investigation and before making, revising, or 
amending any order fixing the price to be charged or paid for milk, 
the commission shall give a hearing thereon to all parties interested 
upon reasonable notice to such interested parties and to the public of 
such hearing in such newspaper or newspapers as in the judgment 
of the commission shall afford sufficient notice and publicity. Such 
order of the commission may be reviewed by appeal to the circuit 
court on petition in error at the instance of any aggrieved person 
appearing of record at the hearing either in person or by personal 
representative and opposing the making of the order. 

It is the intent of the legislature that the instant, whenever that 
may be, that the handling within the State by a milk dealer of milk 
produced outside of the State becomes a subject of regulation by the 
State, in the exercise of its police powers, the restrictions set forth 
in this law respecting such milk so produced shall apply and the 
powers conferred by this law on the commission shall attach. After 
any such milk so produced shall have come to rest within the State, any 
sale, within the State by a licensed milk dealer required by this law 
to be licensed, or any such milk purchased from the producer at a 
price lower than that required to be paid for milk produced within 
the State purchased under similar co?ditions, shall be unl11wful. 

Section 3219 ( 45) provides that the commission may institute such 
actions at law or in equity as may appear necessary to enforce com-
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pliance with provisions of the act or any rule or order of the com
mission, and in addition may apply to any circuit court for injunc
tive relief to protect the public interest. 

Section 7677 ( 5) provides that any violation of the provisions of 
5ections 3219 {38) et seq. or of any rule or order of the commisison, 
lawfully made, shall be a misdemeanor punishable by a fine not ex
ceeding 500 dollars, or by imprisonment not exceeding one year, or 
both, and each day during which such violations shall continue sh~ll 
be o. separate offense. 

Section 7677 (5-c) provides that any violation of the price fixing 
provisions of sec. 3219 (50) shall render such persons subject to the 
provisions of sec. 7677 (5). 

GEORGIA 
Code Ann. (Park, et at., Supp., 1939)11 

Section 42-525 creates milk control board consisting of seven mem
bers who are appointed by the Governor and who shall serve at his 
pleasure. 

Section 42-526 provides for the appointment of a director of the 
milk control board by the Governor and such director shall serve at 
the pleasure of the Governor. 

Section 42-527 provides that the board shall designate natural 
marketing areas within the State, each of which shall constitute a 
milkshed, and may from time to time thereafter designate additional 
sheds or combine two or more milksheds in which this law is effective. 

Section 42-528 provides that after designation of a milkshed, an 
election shall be held in such shed to determine whether or ·not the 
provisions of tl~is act shall be made applicable. Producers, producer
distributors and distributors having a municipal or county permit to 
sell in such shed are entitled to one vote only, and if a majority of votes 
shall be favorable, the provisions of this act shall be in for'ce and 
apply throughout the remaining life of this law.18 The provisions 
of this law shall not apply within any part of the State unless a 
favorable election has been held.u 

"Art expires August 15, 1941. 
q The provisions that make the operation of the act contingent upon majority 

vote of producers. produ(-er-distributors, and distributors is uot an unronstitu
tionnl delc>gatiou of legislative pow<'r. HoltYJmbe v. Georgia Milk Prod~& 
C"nf('tif'ratiott., 188 Ga. &18, 3 S. E. (2dl 705 (1939). 

" It thl.' first t>lectiou h<'ld is unfavorable, a second l.'lection may be held, but no 
second e\{'('tion may be held if the first is favorable. Gibb& v. Milk Contrul 
lloard, 185 Ga. !*!, 196 S. E. 791 (1!138). 
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Section 42-529 provides that the board, with the assistance of the 
director, shall enforce the provisions of this law and that the director, 
with the approval of the board, is empowered to supervise and regu
late the production, transportation, manufacture, storage, distribution, · 
delivery, or sale of milk. 

Section 42-531 provides that the board may make and enforce all 
rules and regulations and all orders necessary to carry out the provi
sions of this law. 

Section 42-551 provides that the board may determine, after public 
hearing, what prices for milk in a milkshed within which this law 
is applicable, will adequately protect the milk industry and insure 
a sufficient quantity of pure and wholesome milk. to adults and minors, 
having special regard to the health and welfare of children, and be 
most in the public interest; the board shall take into consideration all 
conditions affecting the milk industry, including the amount necessary 
to yield a reasonable return to the milk producer and to the milk 
dealer. In determining what is a reasonable return to the producer, 
the board shall take into consideration that necessary cost incurred in 
maintaining dairy animals in a healthy condition, paying wages and 
supplying working conditions to employees sufficient for their sub
sistence at levels generally obtained, and for the safeguarding of their 
health in defraying the ordinary fixed charges and operating expenses 
incidental to the ownership, control, and management of a herd of 
average numerical size, including a reasonable amount representing 
annual rent of land and equipment necessarily utilized therein and in 
nddition to afford such producers a reasonable return in excess of their 
cost of production. In determining the reasonable return to the pro
ducer-distributor and distributor, the board shall take into considera
tion reasonable average operating expenses in processing, storage, 
transportation, and delivery charges, and all necessary reasonable 
expenses connected therewith. 

Section 42-552 provides that the board after making such determi
nation and based thereon, may fix by official order the minimum prices, 
and may likewise fix the maximum prices to pe charged for milk han
dled within any milkshed to which this law is applicable and where
soever produced. Such prices so fixed by the board may vary 
according to the kinds, grades, classes and usages o£ milk; to the 
types of sales thereof; and to the localities in which such prices shall 
apply, but each price-fixing order issued by the board shall be uni
formly applicable to all persons subject thereto, and shall define the 
various classifications established by such order. When in the judg
ment of the board, it is necessary or advisable, in order to promote a 
proper balance, between the supply of and the demand for milk, to 
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fix a Jesser price for milk which is produced in excess of what is needed 
for fluid consumption, the board may establish a quantity or quota 
applicable to each producer, or to certain classes of producers, or to 
producers producing for a certain market or markets. For that pur
pose the board may require any distributor to supply necessary infor
mation about the quantities of milk received from producers during a 
specified period of time, and to determine a quota or quantity for 
each producer in accordance with rules to be adopted by the board. 
The board may determine the prices to be received by producers 
for milk within the quota and for milk in excess of it. 

Section 42-553 provides that after the board shall have fixed prices 
to be charged or paid for milk as aforesaid, it shall be unlawful and 
in violation of this law for a producer, producer-distributor, dis
tributor, or store to sell, or buy, or offer to sell or buy milk at any 
price less or more than such price or prices as shall be applicable to 
the particular transaction, and any method or device whereby milk is 
bought or sold or offered to be bought or sold at a price less or more 
than such price, or prices as shall be applicable to the particular 
transaction, whether by any discount, rebate, free service, advertising 
allowance, donation, financial aid, free equipment, or a combined price 
for such milk together with another commodity or commodities, or 
service or services, which is less or more than the aggregate of the 
prices for the milk and the price or prices for such other commodity 
or commodities, or service or services, when sold or offered for sale 
separately or otl1erwise, shall be unlawful and in violation of this 
chapter. 

Section 42-554 provides that the board may, after public hearing, 
from time to time, alter, revise, or amend an official order heretofore 
made with respect to the prices to be charged or paid for milk: 
Prot·ided, That in no case shall the price of milk paid the producer 
be less than one-half o'f the price paid by the ultimate consumer for 
standard fluid milk. 

Section 42-555 provides that before making, revising, or amending 
any order fixing the price to be charged or paid for milk, the board 
shall <'ause to be held a public hearing thereon, upon at least 16 days' 
noti<'e to the public by publication in the newspaper or newspapers 
(in whi<'h the sheriff's advertisements are inserted) of the county or 
<'Ounties within which the order may be effective. Such hearing shall 
be at such time and place as the board may set and shall designate in 
the notice. The board shall cause a verbatim record of each such 
public hearing to be kept and transcribed for the records of the board. 

!he board shall give notice to each licensee affected thereby of any 
prt<'e clum~e at least 10 days prior to the time said price change 
beeomes effective. 
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Section 42-544 provides that the board may decline to grant or 
renew a license, or may suspend or revoke a license, upon due notice 
and . opportunity of hearing, when the board has become convinced 
that the applicant has violated or is violating any provision of this 
law, or has failed to comply with any requirement. 

Section 42-556 provides that the writ of certiorari by petition to the 
superior court having jurisdiction shall lie, as in other cases provided 
by law, for the correction of errors committed by the board under 
authority of this law. 

Section 42-559 provides that the director, with the approval of the 
board, may institute such action at law or equity as may be necessary 
to enforce compliance with any provision of this law, or to enforce 
compliance with any rule or order of the board made pursuant to the 
provisions of this law, and in addition to any other remedy may apply 
to any superior court for relief by injunction, if necessary, to protect 
the public interest, without being compelled to allege or prove that an 
adequate remedy at law does not exist.15 

Section 42-560 provides that this law shall not be applicable to 
producers not having more than six cows from which he is actually 
selling milk. 

INDIANA* 
Stat. Ann. (Burns, Supp., 1939)11 

Section 15-1705 provides that the milk control board is vested with 
power to supervise and regulate the entire milk industry in the State, 
exclusive of the manufacture of milk products not sold or intended for 
sale as milk. 

The board appoints for any marketing area, or for two or more ~n
tiguous marketing areas, one or more local milk committees. Any 
such local milk committee or committees acting in conjunction in any 
marketing area, may submit to the board recommendations with re
spect to rules and regulations to be adopted by the board for the effec
tuation of-the purposes of this act in such marketing area. The board 
is to adopt and enforce all rules, regulations, or orders necessary to 
carry out the provisions of this act, including rules and regulations 
governing the following: 

*This act expires June 30, 1941. 
· • Act held not to M violative of the due-process and equal-protection clauses 

of the Federal Constitution. Bohannon v. Duncan, 185 Ga. 840, 196 S. E. 897 
(1938). 

M Milk Control Act held to be constitutional regulation of a business affected 
with a public interest and within the police power of the State. Albert v. Milk 
Control Board., 210 Ind. 286, 200 N. E. 688 (1936). 
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(a) The determination of the proportion of the product of the entire 
herd of a producer, which shall be accepted and paid for pursuant to 
such price or prices as may be established by the board under authority 
of this act. · 

(b) The establishment of reasonable trade practices affecting the 
classification of milk sold by producers. 

(c) The establishment of reasonable trade practices between pro
ducers or distributors or producers and distributors in any market 
[marketing] area. 

(d) The marketing of milk at wholesale or retail in any marketing 
area. 

(e) Schedules of prices to be paid producers of milk in each of the 
several marketing areas. 

The section further provides that the board may either on its own 
motion or through its own agency and the local milk committee or 
through a producers' cooperative furnishing milk for any marketing 
area or any distributor or distributors therein, insofar as practicable, 
provide methods and practices whereby producers shipping to indi
vidual distributors in said area shall receive the same price for milk 
so shipped or whereby producers shipping to the marketing area shall 
receive the same price for milk so shipped or sold, subject to reason
able differences for quality and location and subject to gains or losses, 
deduction or extra payments reflected in blended prices paid by a 
cooperative corporation to its producers, and subject also to the right 
of a cooperative corporation operating in more than one market fur
ther to blend the proceeds of its sales in all of its markets. For the 
purposes of such equalization, the board shall have power to require 
reports from milk dealers at such intervals and in such detail as the 
board may from time to time prescribe. 

It is rt>cognized that, due to seasonal fluctuations in milk production, 
and other causes, there occurs in certain markets in the state a surplus 
of fluid milk suitable for human consumption under the laws and ordi
nanet>s in force in such markets, in excess of the quantities sold as fluid 
milk for human consumption, and that such surplus varies from day 
to day and from season to season; that such surpluses must be sold 
for factory or other purposes at prices usually lower than would be 
l'('ceived if sold in the fluid-milk trade; and that to stabilize and pro
mote the milk industry, it is necessary that uniform prices be paid 
to all producers who, either directly or through any corporation or 
('()()pt>rath·e association, furnish milk to any distributor or to any 
marketing al'('a. To accomplish these necessary purposes the board 
shall have power: 

(a) Under uniform rules and l'('gulations to determine what propor
tion of the milk produced by each producer shall be considered as 
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marketed as fluid milk for human consumption and what proportion 
so produced shall be considered as surplus; and 

(b) To provide for suitable pooling and averaging of all returns 
from the sales of fluid milk purchased by each distributor or by all 
distributors in the marketing area and the payment to all producers 
of each distributor or of the marketing area of a uniform pool price 
for all milk so produced, subject to such equitable adjustments as shall 
be made by the board and subject to such rules and regulations as may 
be imposed for the control of surplus production by the establishment 
of basic averages or other methods. 

The board may also, in the equalization of producer prices for 
any marketing area, provide for the payment by milk dealers of 
reasonable check-offs to its own agency, the local milk committee or 
a producer cooperative furnishing milk for such marketing area, to 
be used and expended by or under the direction of the local milk 
committee in checking the quality, butterfat content, and quantity of 
milk purchased from producers by milk dealers, in providing a mar
ket and payment for milk to producers and in increasing the quan
tity and quality of milk consumed by the public, provided that where
ever in any marketing are~ a producer cooperative is furnishing 
more than fifty (50) percent of the milk sold or consumed in such 
marketing area, the check-off authorized by the members of such 
cooperative and the purposes for which the same may be used, the 
quotas assigned to each member's herd, shall be prima facie evidence 
of the reasonableness of such amount and the uses to be made thereof, 
and the board or the local milk committee, if so authorized by the 
board, may contract with such producer cooperative to conduct and 
equalize all producer prices and to render like services to and for 
nonmember producers as is being rendered to member producers of 
such cooperative in said marketing area.U Nothing in this act shall 
be deemed to limit or abridge the right or authority of a producer 
cooperative to make additional deductions for its corporate purposes 
in relation to its own members. 

The board shall have power, either by general or special order, 
from tinie to time, to fix and determine the minimum price or prices 
to be paid by all licensed milk dealers for such classification of milk 

If Order promulgated by the Board establishing an equalization fund under 
the surplus milk provisions was held by the court to be an administrative method 
adopted by the board that accomplishes the legislative purpose with a sufficient 
degree of exactness and comes within constitutional authority. .Milk Control 
Board v. Crescent Creamery, 214 Ind. 240, 14 N. E. (2d) 588, 15 N. E. (2d) 80 
(1938) appeal dismissed, 305 U. S. 559, 59 Sup. Ct. 143, 83, L. Ed. 352, reb. den. 
305 U. S. 671, 59 Sup. Ct. 143, 83 L. Ed. 435 (1938). 



MILK CONTROL 407 

to producers for milk produced and furnished for consumption in any 
marketing area. All prices to be paid producers fixed and determined 
by the board shall be just and reasonable. 

The board may adopt general rules or orders which shall be posted 
for public inspection in the main office of the board and a copy filed 
in the office of the secretary of state. The board may also provide 
for such news release or advertisement as it may deem advisable_in 
each instance. The posting and filing shall be deemed sufficient notice 
of such general rules and orders as to each licensee and when prop· 
erly posted and filed shall have the force and effect of law.18 

Section 15-1710 provides that in determining the . reasonableness • 
of prices to be paid to producers for milk furnished to any licensee 
in any m1trketing area, the board shall be guided· by the cost of 
production including compliance with all sanitary regulations in force 
in such market or markets, the value of milk in terms of its basic 
products, butter, cheese, and evaporated milk, the supply of milk in 
such market or markets and the welfare of the general public; but 
any prices fixed pursuant to this act and approved by the board as 
herein required. shall be deemed to be prima facie reasonable. In 
approving, disapproving, or amending schedule of prices to pro· 
ducers, the board shall require that the same shall be uniform as 
among the several licensees in any market for each grade, quantity, 
and class of milk. 

Section 15-1712 provides that a license may, at any time during 
the period covered by his license; file with the board an amended 
schedule of prices to be paid to producers of milk furnished him for 
the remainder of such period or any other lawful amendment of his 
existing lieense. The board may decline to approve such amended · 
~chedule of prices to producers, or may provide other schedule prices 
to producers for said market, as provided in this act. 

Section 15-1715 provides that it shall be the duty of the board • 
to keep constantly informed concerning the milk industry in each 
marketing area. In case the board shall find after investigation 
either upon complaint or its own action that an emergency exists in 
any marketing area and that there is imminent danger that the 
applieation and enforcement of the provisions of this act in such 
marketing area are endangered and that the public interest so re
quires, the board shall have power to declare the existence of an 
emergency in such marketing area. Before the board shall declare 
the existence of an emergency in any marketing area, it shall cause 
notiee to be ·published in a newspaper of general circulation in 

II Xt)n(' of thl' rowers grHntl'd thl' board . undl'r this section are bfo:rond the 
powers of the legu~lature. Albert v. Jlilk Control Board., &uprq (p. 404). 
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such marketing area by two publications, one week apart; and it 
shall hold a public hearing thereon not less than ten days after the 
first publication. During the period in which the board shall find 
that such an emergency exists, then on request of not less than · 
thirty (30) percent of the distributors by number distributing not 
less than seventy (70) percent of the milk by volume in the market
ing area or on request of not less than seventy {70) percent of the 
distributors by number distributing not less than thirty (30) per
cent of the milk by volume in the marketing area the board may fix 
and determine for such market a fair and equitable price, both 

•wholesale and retail, at which each licensee shall sell milk either to 
another licensee or to the consuming public. After such request 
shall have been filed with the board, at least ten days' notice of hear
ing upon such request shall be given by mailing a copy thereof in 
a postpaid sealed wrapper addressed to each licensee or any appli
cant for license who may be affected thereby in such marketing area, 
as such addresses appear on their respective applications for license 
on file with the board. Any orders adopted by the board pursuant 
to the powers granted in this section shall become void, whenever 
the board shall find such emergency has ceased to exist. 

Section 15-1716 provides that anything in the common or statute 
law of this state to the contrary notwithstanding, it shall be lawful: 

(1) For any two (2) or more distributors purchasing milk in the 
same market from producers to associate and to meet, confer and 
agree with one ( 1) or more cooperative agricultural associations or
ganized under the law of this state, or cooperative law of other 
states, or with any group of producers whether members of such 

·association or not, selling in the same market upon prices to be paid 
by distributors to producers for milk in such market and upon rules 
and regulations governing the method of determining the proportion 

• of the product of the entire dairy herd of a producer which shall be 
accepted and paid for pursuant to such price or prices or establishing 
other reasonable trade practices affecting the relations between pro
ducers and distributors in such market. Such agreement may also 
contain provision for a committee. or committees to carry out or 
enforce the provisions of the agreement. No such agreement, how
ever, shall be effective unless and until a copy thereof, signed by all 
persons and parties thereto shall have been filed with and approved 
by the board, as provided herein. Whenever such copies shall have 
been filed with the board, the board shall give notice o~ the filing of 
said agreement by mail to all applicants or licensees as milk dealers, 
distributors or producer-distributors in the market affected thereby, 
excepting those_ shown by such document to be parties to. such agree-
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~ent. Such notice shall specify a time not less than ten (10) days 
after the date thereof and the place at which the objections to any 
terms and conditions of such agreement will be heard by the board. 
If after such hearing the board finds that such an agreement has 
been fairly entered into without fraud and that the terms and 
conditions thereof are fair, equitable and in the public interest and 
that the proportion of the normal fluid milk supply of the market 
covered by such agreement is more than sixty (60) percent of the 
normal fluid milk distributed and consumed in such marketing area 
and that such agreement is approved by not fewer than ten (10) per
cent in number, and sixty (60) percent, in amount of milk handled,' 
by the distributors in the area affected, the board may approve the 
same and such agreement as to prices, practices, terms, and condi
tions shall become effective and binding as to all producers and 
licensees in such market until modified or amended by the board 
upon hearing. 

(2) For any local milk committee in any marketing area, consti
tuted and approved by the board as provided by this act and con
sisting both of producers and distribtuors, to adopt for such mar
keting area or for individual distribtuors therein uniform schedule of 
prices to producers for milk supplied to licensees in such market, and 
rules and regulations governing the method of determining the 
proportion of the product of the entire dairy herd of a producer 
which shall be accepted and paid for pursuant to such price or 
prices, or establishing reasonable trade practices affecting the rela. 
tion between licensees or producers and between licensees and pro
ducers. The action of such local milk committee shall be submitted 
to the board in the form of written recommendations. 

Upon receipt of any such written recommendations, the board shall 
give notice as prescribed in paragraph {1) of this section to all appli
cants or licensees in the market affected thereby and by publication of 
suitable notice in a newspaper of general circulation to all producers 
and afford a hearing, as provided in said paragraph (1). Upon such 
hearing, the board may approve or modify such recommendation and 
thereupon such schedule of prices and rules and regulations as so 
approved or modified shall become effective and binding as to all pro
ducers and licensees in said marketing area. When any price schedule 
to producers, rules, or regulations as to fair practices are adopted or 
approved by the board, pursuant to the provisions of this section, any 
price to be paid or charged and any rule or regulation mentioned in 
this section shall apply to all licensees and producers affected thereby 
doing business in such marketing area to which the same relates, 
whether parties to the agreement whereby the same shall have been 
fixed or adopted, or not. · 
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Section 15-1706 provides that it is unlawful for any milk dealer 
doing business in the area or any producer-cooperative to purchase 
milk from producers except according to the rules and regulations 
of the board or for less than the producer prices fixed or approved 
by the board for the marketing area. It is made unlawful to sell 
or deliver milk to any unlicensed dealer or to any dealer for consump
tion except for at least the prices approved or fixed by the board. 
Violation of the act or any lawful rule or order of the board carries 
a fine of fifty dollars and each day's violation and each violation 
from a separate independent business location constitutes a separate 
offense.19 

The board also has power to enforce the act or any rule or order 
by i~junction, mandamus, or any appropriate remedy in any court 
of record having jurisdiction of the subject matter.20 

Section 15-1708 provides that the board may decline to grant a 
license or condition or limit the granting of a license or may suspend 
or revoke a license when satisfied that the schedule of prices to be 
paid by the applicant is not reasonable or that an applicant or 
licensee has either directly or indirectly deviated or attempted to 
deviate from his schedule, without complying with the provisions of 
the act, or from any prices established by the board.21 

Section 15-1705 also provides for appeal from any order or decision 
of the board to the circuit or superior court of any county in which 
the subject matter of the hearing is situated and the board can call 
upon the attorney general or prosecuting attorney to act. 

LOUISIANA 
Gen. Stat. Ann. (Dart. 1939) 

Section 3262.1 provides that the regulation of the production, man
ufacture, and sale of milk, milk products, and all substitutes for milk, 
shall be, and the same is, hereby placed under the supervision of the 
Louisiana milk commission as hereinafter created (sec. 3262.2, infra), 
which sa1d commission shall have the power and authority to make, 

"The exemption made by this section held not to be unconstitutional as unrea
sonable, arbitrary or capricious. Gibbs v. Milk Control Board, BUpra. This sec
tion does not deprive one charged with violating the act of a jury trial, nor 
are the penalties so excessive as to amount to a deprivation of property without 
due process of law. Albert v. Milk Control Board, supra. 

"'The board is entitled to seek injunctive relief. Albert v. Milk Control Board, 
supra. 

"'Dealer selling milk for human consumption under label "Pete's Pure Pasteur
ized Cat and Dog Milk" was found guilty of evasion "by indirection" and the 
board was E'ntitll'd to injunctive rE'lief. Milk Control Board v. Phend, 104 Ind. 
App. 207,9 N. E. (2d) 121 (1937). 

"'This section held constitutional. Albert v. Milk Control Board, supra. 
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publish, and enforce all regulations neces..'lary to secure to the public 
a pure, clean, wholesome, and sanitary milk supply, and to promote 
and encourage the production and manufacture of milk and milk 
products throughout the State, including the right to make such reg
ulations as will protect the production of milk in the quality and 
price of milk to be sold by them to distributors, pasteurizers, and other 
wholesalers, and to provide such means for the protection of said 
producers in the collection of the amounts due and to become due 
them from such distributors, wholesalers, or pasteurizers of milk, or 
milk products as may be deemed advisable. 

Section 3262.2 provides that the Louisiana milk commission shall 
be composed of three designated State officials and tour members to 
be appointed by the governor. 

Section 3262.3 provides that the said commission is authorized and 
empowered to make all necessary rules and regulations for the· 
carrying out of the purposes of the act, and to promulgate the same 
by issuance, from time to time, of necessary regulations which shall 
be mailed to all producers of milk and all others engaged in pro
duction, sale, or manufacture of milk or milk products, and any 
violation of such regulations shall be a misdemeanor and shall be 
punished by fine or imprisonment or both as provided by section 
3262.8 (infra). 

Sections 3262.4 and 3262.5 provides that the commission shall have 
power to appoint an experienced dairy inspector and such trained 
assistants as are necessary to carry out the provisions of the act. 
Also that such inspector, assistants, and the commission shall have 
full power to investigate and inspect all places handling milk or 
milk products, and the prevention of such access shall be a. violation 
of this act. 

Section 3262.8. Any person who shall violate any provisions of this 
act, or any of the rules and regulations adopted by the Louisiana 
milk commission under the provisions of this act, shall be punished 
upon conviction, by a fine of no less than ten dollars, nor more than 
two hundred dollars, or by imprisonment in the parish jail for no less 
than ten days nor more than six months, or by both, such fines and 
imprisonment at the discretion of the court. 

I 

MAINE 
L. 1935, e. 13 (p. 210), as amended, L. 1939, e. 138 

Milk Control 

Section 2 provides that the Governor, with the advice and consent 
of the council, shall appoint a milk control ooard of 5 members, 2 

210:!35"-4()-vol. 2-31 
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producers, a dealer, a producer dealer, and the commissioner of 
agriculture. 

Section 3 provides that the board has power to supervise, regulate, 
and control the distribution and sale of milk for consumption in the · 
State (sec. 4), but not in any market except upon written application 
of a producers', dealers', or producer-dealers' association supplying a 
substantial proportion of milk consumed in such market or if the com
munity is not of sufficient size to support such association, the board 
may act on petition of individual producers, dealers, or producer
dealers supplying a substantial proportion of the milk in the com
munity. 

Section 5 provides that the board shall hold meetings and is vested 
with power to establish . and change after investigation and public 
hearing, minimum wholesale and retail prices to be charged for milk 

. distributed for sale within the State for fluid consumption, wherever 
produced, including the following classes: 

1. By producer to consumer, dealer, or producer-dealer. 
2. By dealer or producer-dealer to stores either for consumption on 

the premises or resale to consumers. 
3. By dealer or produeer-dealer to consumer. 
4. By stores to consumer. 
6. By wholesaler to retailer. 
6. By any person not included in the foregoing classifications to 

another person for commerc~al purposes. 
No price shall be established for any one or more of said classes 

unless at the same time a price shall be established for all of said classes 
in any market. 

Prices so fixed shall be just and reasonable, taking into considera
tion the insuring of an adequate supply of pure and wholesome milk 
and conditions affecting the milk industry, including a reasonable 
return to the producer, producer-dealer, and dealer. 

Upon fixing said minimum prices in any market which shall apply 
to the various grades and classes of milk and which may vary in the 
several markets and localities of the State, the board shall furnish all 
dealers and producer-dealers registered in said market with a schedule 
of such prices, and shall publish a schedule thereof in appropriate 
newspapers in said market, and such publication shall• constitute an 
official order with respect to minimum prices and thereafter no dealer, 
producer-dealer, wholesaler, store, or other person handling milk in 
such market for commercial purposes shall buy or sell milk for prices 
less than the scheduled minimum applicable to the particular trans
action. 

No method or device shall be lawful whereby milk ·is bought or 
HOld at prices less than the scheduled minimum applicable to the 
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transaction, whether by any discount, rebate, free service, advertising 
allowance, combination price for milk with any other commodity, or 
for any other consideration. 

Section 6 as amended by chapter 138, section 3, of Laws, 1939, pro
vides that the board may suspend, revoke, or withhold any license for 
the violation of any of the provisions of this act or of any order, rule, 
or regulation made hereunder, or conviction of violating any other Jaw 
or regulation of the State relating to the production, distribution, and 
sale of milk. This section provides further that no order of the board 
suspending, revoking, or withholding a license or refusing to renew 
an existing license shall be effective until 10 days after the same has 
been issued and a copy thereof mailed to the holder of or applicant 
for such license. Within said period of 10 days any party believing 
himself aggrieved by the order of the board may appeal to the superior 
court in the county wherein the holder of or applicant for such license 
resides, in term time or in vacation. Such court shall affirm or reverse 
the order of the board, or any modification thereof by the board. 

Section 8 provides that whoever violates any of the provisions of 
this act or of any rule or order of the board shall be punished by a fine 
of not more than $100, or by imprisonment for not more than 11 
months, or by both such fine and imprisonment. 

MASSACHUSETTS 
AM. Laws (Supp., 1939), e. 94 • (L. 1934, e. 376. amended L. 1937, e. 428, L. 1939, 

e. 302)• 

Milk Control 

Section 48E provides for a milk control board in the department of 
agriculture consisting of three persons appointed by the Governor 
with the advice and consent of the council. 

Section 48F provides that the board, subject to the approval of the 
Governor and counci~ may appoint an administrator who may be 
a member of the board. 

Section 480 provides that the board shall administer the act and 
have power to designate and maintain market production zones, to 
enforce all orders, rules, and regulations relating thereto, and to 
supervise and regulate the milk industry. 

• This act expires June 30, 1943. 
• The court statt>d (dictum) that the Milk Control Act of this State [L. 1934 

C!. 376, L. 19.'l7, c. 42S] is of the Sllllle general class as was held constitutionai 
in ~·rl•bi6 v . .\'rw l'orl.·. 291 U.S. 502,54 Sup. Ct. 505, 78 L. Ed. 940, Milk co,.frol 
Boord y, G~UIIelin&' Dair11, Inc., 1938 Adv. Sh. 1470, 16 N. E. (2d) 641 (1.938). 
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Section 48J provides that the board may adopt and enforce all 
rules, regulations, and orders, not inconsistent with law, necessary 
or desirable to administer the act. 

Section 48M (B) provides that no milk dealer shall distribute or · 
sell in any market within the Commonwealth milk obtained from a 
producer or from another milk dealer if such milk was acquired from 
the producer at a cost less than the price fixed by the board to be paid 
for milk to be distributed in such market. 

Section 48P provides that (a) the board shall ascertain, by such ex
amination or investigation as the situation may permit or warrant, 
what prices, terms, and conditions relative to milk in the several 
localities and markets in the Commonwealth, under the varying con
ditions therein, will be most beneficial to the public interest and will 
best prot~ct the milk industry. In every such examination or investi
gation the board shall take into consideration all the conditions 
affecting the milk industry, inoluding the amount necessary. to yield 
a reasonable return· to the producer and to the milk dealer. 

{b) The board, after making an examination or conducting an 
investigation as provided by paragraph (a) of this section, shall by 
its order fix the minimum prices to be paid by milk dealers to other 
milk dealers, and to producer~ and other persons, for milk purchased, 
stored, manufactured, processed, or distributed within the Common
wealth for sale and the terms and conditions under which such prices 
are to be paid. Such orders relative to such minimum prices shall 
apply to the locality in which the milk in question is produced and 
to the market or markets in which such milk is sold, and may vary 
in different localities, market production zones or markets, according 
to the varying and differing conditions therein. Each such order may 
classify such milk by forms, classes, grades, or uses as the board may 
deem advisable and may specify the minimum prices therefor, and 
each producer of such milk shall be paid for all such milk on the 
basis of the class, grade, or use in which it is ultimately sold by the 
milk dealer. 

Each such order may provide rules and regulations for the sharing 
of the value of the milk sold, used, or disposed of in each class, grade, 
or use, between milk dealers who are also producers and the pro
ducers from whom milk is received or purchased by such dealers, in 
proportion to their respective deliveries of milk. 

(c) If twenty-five percent of the Masschusetts producers within 
any market production zone, by petition in writing, request the board 
to establish minimum resale prices for milk for the market or markets 
within such market production zone, and if, in the judgment of the 
board, after making such examination and investigation as is author· 
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ized by this act, the price to the producer established under authority 
of this act or by any agreement, license, regulation, or order made or 
issued pursuant to any Federal law, cannot be maintained, the board 
may, after a public hearing, fix, by official order, minimum wholesale 
or retail prices for milk sold within the market or markets affected 
irrespective of where such milk is produced. The board may, in like 
manner, but without petition as aforesaid, alter, revise, amend,- or 
rescind the prices so fixed. The prices so fixed, altered, revised, or 
amended shall be fair, just, and reasonable, and shall be given public~ 
ity by the board by advertising the same in the principal news
papers, and otherwise, in the zone or zones affected. 

(d) After the board shall have fixed prices to be charged or paid 
for milk, whether by form, class, grade, or use, no milk dealer shall 
sell or buy, or offer to sell or buy, milk at any price less than such 
price or prices as shall have been so made applicable to the particular 
transaction, and no method or device shall be lawful whereby milk 
is bought or sold, or offered to be bought or sold, at a price less than 
such price or prices whether by discount, rebate, free service, advertis
ing allowance, or by a combined price for such milk together with 
another commodity or commodities, or service or services, as a result 
of which the total price for the milk and such other commodity or 
commodities, or service or services, is less than the aggregate of the 
prices for the same when sold or offered for sale, or performed, 
separately or otherwise. 

(e) No person shall sell within the Commonwealth any milk or 
render any service in connection with milk at a price less than the 
cost of such milk or service, including in the case of milk sold the 
original purchase price thereof, and in every instance all regular 
direct and indirect elements of cost of service, physical handling, and 
financial investment in the milk in question. No milk dealer shall 
use any method or device, whether by discount or rebate, free service, 
advertising allowance, or by a combined price for such milk together 
with another commodity or commodities, or service or services, as a 
result of which the total price for the milk and other commodity or 
commodities, or service or services, is less than the aggregate of the 
prices for the same when sold or offered for sale, or performed, sepa
rately or otherwise. In the case of any person effecting sales of milk 
which he has not purchased, there shall be included as a part of the 
cost of such milk, in lieu of the original purchase price thereof, an 
amount equal to the purchase price which would have been payable 
under the terms of this act and the orders, rules, and regulations of 
the board made thereunder if such person had purchased such milk 
within the Commonwealth. 
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(f) The board, upon its own motion or upon application, may 
from time to time alter, revise, or amena any order at any time made 
by it with respect to the prices to he paid for milk, and the terms and . 
conditions upon which such prices shall be paid. After making such 
investigation as it deems necessary, and before making, revising, or 
amending any such order, the board shall hold a hearing thereon after 
having given reasonable notice thereof to interested parties of whom 
the board has notice, and, in addition, to the public by advertisement 
in such newspaper or newspapers as, in the judgment of the board, 
will afford sufficient notice and publicity thereof. 

(g) The handling within the Commonwealth of milk from any 
market production zone or any other source by a milk dealer licensed 
or required to be licensed under this act shall be deemed to be affected 
with a public interest and to be a subject of regulation by the Com
monwealth in the exercise of its police power and the provisions of 
this act and all orders, rules, and regulations made thereunder shall 
apply to all such milk, and any sale within the Commonwealth by any 
such milk dealer of any such milk acquired at a price less than the 
minimum price fixed by the board to be paid to producers for such 
milk shall be a violation of. this act. Continued violation of any 
provision of this act by any person may be enjoined by the supreme 
judicial or superior court upon petition therefor by the board. 

Section 48Q provides that (a) no sale of milk by a cooperative 
association, corporation, or sales agency to a milk dealer in any mar
keting area shall be made at less than the applicable minimum prices, 
terms, and conditions of sale as set forth in the orders of the board 
for milk bought directly from producers who are nonmembers of a 
cooperative association, corporation, or salfls agency. 

(b) When the net return to be made for milk by a cooperative 
association, corporation, or sales agency to its members is below the 
net applicable return for milk is fixed by the orders of the board for 
a nonmember of a cooperative association, corporation, or sales 
agency, said cooperative association, corporation, or sales agency 
shall submit in writing to the board a full and complete statement 
in detail, setting forth the amount of the deductions which have been 
made from the fixed minimum prices of the board and, in addition, 
a detailed statement of such deductions shall accompany every such 
payment to the member. 

Section 48L provides that whoever violates any provision of this 
act or of any rule, regulation, or order of the board lawfully made 
thereunder, except as herein otherwise expressly provided, shall be 
punished by a fine of not more than one hundred dollars or by im
prisonment for not more than one year, or both, and such fine may 
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be imposed for each day during which such violation shall continue. 
A violation of any provision of this act may be reported to the board 
by any person and every such complaint shall be acted upon by the 
board, which may -institute such action at law or in equity as may be 
necessary to enforce compliance with any provision of this act or any 
rule, regulation, or order of the board made thereunder, and, in ad4 

dition to any other remedy, may seek relief by injunction, if in _the 
opinion of the board necessary to protect the public interest, without 
being compelled to allege or prove that an adequate remedy at law 
does not exist. 

Section 48M also provides that the board may decline to grant or 
renew a license or may suspend or revoke a license already granted, 
upon due notice and opportunity of hearing to the applicant or 
licensee, when it is satisfied that he has committed any act or en
gaged in any course of conduct tending to reduce the price of pure 
milk to such an extent as to interfere with the supply thereof pro
duced in the commonwealth, which supply is hereby declared to be 
necessary for the public health, public welfare, and trade and 
commerce; or that he has violated any provision of the act or any rule. 

MICHIGAN 
Stats. Ann. (Henderson, Supp., 1939) 

Section 12.805 ( 5) provides for a milk marketing board to consist 
of five members. 

Section 12.805 (11) provides that the board shall have the power 
to supervise and regulate the entire milk industry of th~ State, 
exclusive of the manufacture of milk products not sold or offered 
for sale as milk, as defined by the act. The board may adopt general 
rules or orders which shall be posted for public inspection in the 
main office of the board. 

Section 12.805 (17) provides that the board after due notice and 
a reasonable opportunity to be heard, may determine and designate, 
or redetermine and designate, an area of the State as a natural 
marketing area. 

Section 12.805 (18) provides that it shall be the duty of the board 
to keep constantly informed concerning the milk industry in each 
marketing area. In case the board shall find that an emergency exists 
in any marketing area and there is imminent danger that the appli
cation anu enforcement of the provisions of this act in such marketing 
area are endangered and that the public interest so requires, the 
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board shall have the power to declare the existence of an emergency 
in such area. The board may fix and determine for such market a 
fair and equitable price, both wholesale and retail at which each 
licensee shall sell milk either to another licensee or to the consuming 
public and the board shall have the power to issue a cease-and-desist 
order against the practices complained of or to revoke its license 
subject to the procedure on investigations, complaints, hearings, and 
judicial review as provided in section 53 of this act. 

Section 12.805 (19) provides that the board may fix by order the 
minimum prices to be paid to producers by distributors for milk or 
the minimum prices paid by distributors according to the classification 
for milk sold, in any marketing area. 

The board may classify prices by the utilization of milk, quality, 
form, classes, grades, or. by any other reasonable standard. Such 
minimum prices may vary in the different marketing areas. 

All prices fixed shall be just and reasonable. All necessary or 
required milk in a marketing area shall be considered in arriving at 
a reasonable minimum price. In determining the reasonableness of 
such prices, the board shall be guided by the cost of production, 
including cost of complying with sanitary regulations, the supply 
and demand in the area and the welfare of the general public; prices 
so fixed shall be deemed prima facie reasonable. 

Before issuance of an order by the board fixing prices due notice 
of a hearing shall be given to those who may be affected, and a 
reasonable opportunity to be heard, including the right to be con
fronted with any and all adverse testimony, and an opportunity for 
cross-examination. The board shall have the right, where reason
able to compel attendance of witnesses and the production of books, 
records, and the recording of testimony. Publication in a news
paper in general circulation in the area at least one week before the 
day set for the hearing shall be deemed due notice. 

Section 12.805 (21)-(23) provides for the appointment of local 
marketing committees in marketing areas of the State. Such local 
committees may recommend to the board rules prescribing unfair 
methods of competition and unfair trade practices. Before adop
tion of such a rule the board must conduct a hearing of which due 
notice has been given as provided in section 12.805 (19). 

Section 12.805 (24) provides that the local marketing committee 
may recommend, for adoption by the board, methods and practices 
whereby all producers or producer-cooperative marketing associa
tions in a particular marketing area or areas shall receive the same 
price for milk sold, subject to reasonable differences for quality and 
locatiou, and whereby all distributors shall pay according to class 
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use the same price for milk purchased subject to reasonable dif
ferences for quality and location. 

To accomplish this the board shall have power: 
(a) To provide· for the pooling and averaging of all returns from 

sales of milk made by producers or producers' cooperative marketing 
associations to all distributors in such areas and the payment to all 
producers or producers' cooperative marketing associations of a Wli
form pool price for all milk so sold, subject to such equities as shall 
be imposed by the board and subject to rules and regulations as may 
be imposed by the establishment of basic averages or other methods. 

(b) The board, in the equalization of producer prices for any mar
keting area, may provide also for the payment by distributors of 
reasonable check-offs to the local marketing committee or a producer 
cooperative marketing association fnrnishing not less than 50 percent 
of the milk for such marketing area, to be used and expended by or 
under the direction of the local committee in providing a market for, 
in checking the quality, butterfat content and quantity of, milk pur
chased from producers and sold by dealers to defray necessary expenses 
of the local milk marketing committee, and in increasing the quan
tity of milk consumed by the public: Provided, That wherever in any 
marketing area a producer cooperative marketing association is fur
nishing more than 50 percent of the milk sold or consumed in such 
marketing area, the check-off authorized by the members of such 
cooperative the purposes for which the same is used, shall be prima 
facie evidence of the reasonableness of such amount and the uses to 
be made thereof. The board or the local committee if iO authorized 
by the board, may contract with such cooperative to compute and 
equalize all producer prices and to render like services to and for 
nonmember producers as is being rendered to member producers. 
Nothing in this act shall be deemed to limit or abridge the right or 
authority of a producer cooperative to make additional deductions in 
order to carry out contractual obligations with its own members. 

(c) The board on its own initiative or, upon recommendation 
of the local committee, may determine the propmiion of the product 
of the entire herd of a producer, which shall be accepted and paid 
for pursuant to such price or prices as may be established under the 
provisions of this act. 

Section 12.805 (26) provides that it shall be unlawful for any per
son to act as or engage in any of the functions of a milk dealer, as 
defined in this act, except as provided in this act. X o milk dealer 
shall buy milk from producers or offer such milk for sale, or dis
tribute, unless duly licensed, nor buy from or sell to a dealer whose 
is not licenSt'd. Milk may be sold for manufacturing purposes to 
a person not required to be licensed. 
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Section 12.805 (27) makes it unlawful for any distributor or pro
ducers' cooperative to purchase milk for less than the producer prices 
fixed. Section 12.805 (29) makes it unlawful for a producer to sell 
or deliver milk to an unlicensed milk dealer, except one not required 
to be licensed, or to sell to any dealer at less than the prices fixed. 

Section 12.805 (30) provides that it shall be lawful for any two or 
more distributors purchasing milk in the same market to associate 
and to meet, confer, and agree with one or more producer cooperative 
associations, or with any group of producers whether members of such 
association or not, upon prices to be paid by distributors to producers 
for milk in such marketing area and upon rules and regulations gov
erning the method of determining the proportion of the product of 
the entire dairy herd of a producer which shall be accepted and paid 
for pursuant to such price or prices, or establishing other reasonable 
trade practices affecting the relations between producers and distribu
tors in such marketing area. Such agreements may also contain pro
vision for a committee or committees to assist in carrying out or en
forcing the provisions of the agreement. No such agreement, however, 
shall be effective u:riless and until a copy thereof, signed by all per
sons and parties thereto, shall have been filed with the board. 

The board shall give notice of the filing of said agreement by mail 
to all milk distributors, or producer-distributors in the marketing area 
affected thereby excepting those shown by such document to be parties 
to the agreement. 

If after a hearing the board finds that such agreement has been 
fairly entered into without fraud and that the terms and conditions 
thereof are fair, equitable, and in the public interest and is approved 
by at least 51 percent of the producers of the fluid milk normally dis
tributed and consumed in such market, or marketing area Riter one 
has been designated, and that such agreement has also been approved 
by the distributors of at least 51 percent of the milk normally dis
tributed and consumed in such market, or marketing area; the board 
may approve the same and such agreement as to prices, practices, 
terms, and conditions shall become effective and binding as to all 
producers-and distributors in such market, or marketing area, until 
modified or amended by the board : Pr()'l)ided, That upon petition in 

'such area by not less than 25 p~rcent of the producer members, the 
board shall within 30 days call a meeting by notification of all producer 
members, and at such meeting it shall require a vote of 51 percent 
of the producer members, as above required, to repeal this agreement 
and in this area it shall be null and void. 

Section 12.805 (53) provides for hearings on orders of the board, 
a.fter notice. It further provides for appeal from such orders to the 
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Supreme Court. The findings of fact made by the board shall be 
conclusive, but the supreme court shall have the power to review 
qulilStions of law involved in any such final decision or determination 
of the board. While such appeal is pending the board may make 
application to said oourt for a temporary restraining order. 

Section 12.805 (52) provides that any person who violates any 
of the provisions of this act, or of any rule or order of the bo~rd, 
shall be liable in the penal sum of not to exceed $100. Each day's 
violation shall constitute a separate offense. 

Section 12.805 (16) provides that the board shall have the power 
to enforce any provisions of the act, or any provision of any rule or 
order by injunction, mandamus, or any other appropriate remedy 
in any court of record having jurisdiction of the subject matter. 

MONTANA 
Rev. Codes Ann. (Anderson and McFarland, Supp.1939) 

Section 2640.4 provides for the creation of a milk control board of 
five members, four of whom shall be appointed by the Governor, and 
the fifth shall be the executive officer of the Montana Livestock Sani
tary Board. 

Section 2640.5 empowers the board to supenjse, regulate and con
trol the fluid milk industry of the State of Montana, including the 
production, transportation, processing, distribution, storage, and sale 
of milk witl1in tile State. 

Section 2640.6 provides that this board shall exercise its powers 
only within and in relation to markets already designated and estab
lished or such markets as shall be established in accordance with the 
provisions of this act. 

All natural marketing areas heretofore designated by the prior milk 
board shall be subject to the provisions of this act. 

This board may designate, at its discretion, a new market in any 
natural marketing area of the State provided that before such desig. 
nated market shall be established, the board shall canvass all pro· 
ducers, producer-distributors, and distributors in such area who are 
licensed by the Montana livestock sanitary board and who have been 
actually engaged in the milk industry for not less than 90 days prior 
to the canvass. When it is evident to the board that a majority of 
all tl1e above designated dealers, representing a majority of the fluid 
milk sold in the area, approve, the board shall proceed to establish the 
market. 
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The board may disestablish a market and withdraw from function
ing therein, at its discretion, provided that the board shall first con
duct the same type of canvass with the same persons and under the 
same conditions as set out above for the establishment of a new market. · 

Se.ction 2640.13 provides that the board may adopt and enforce all 
rules and all orders necessary to carry out the provisions of this act. 

Section 2640.7 provides that prior to the fixing of prices in any mar
ket the board shall conduct a public hearing and admit evidence under 
{lath relative to the matters of its inquiry, at which hearing the con
suming public shall be entitled to offer evidence and be heard the 
same as persons engaged in the milk industry. The board shall by 
means of such hearing and by other means available or from facts 
within its own knowledge, investigate and determine what are reason
able costs for producing, hauling, handling, processing, and other 
services performed in respect to milk and what price for milk in the 
several localities and the markets of the State, and under varying con
ditions, will best protect the milk industry in the State and insure a 
sufficient quantity of pure and wholesome milk to adults and minors 
in the State, and be most in the public interest. 

The board must take into consideration the balance between the 
production and consumption· of milk, the costs of production and 
distribution, and the purchasing power of the public. 

The board after making such investigation shall fix by official order: 
(a) . The minimum prices to be paid by the milk ·dealers to pro

ducers and others for.milk. The orders of the board with respect to 
the minimum prices to be paid to producers and others shall apply to 
the locality or zone in which the milk is produced in respect to the 
market or markets in which milk so produced is sold, and may vary 
in different localities or zones or markets according to the varying 
uses or conditions. Each order fixing prices or handling charges may 
classify milk by forms, classes, grades, or uses asthe board may deem 
advisable and may specify the minimum prices therefor. 

(b) The minimum wholesale or retail prices to be charged for milk 
in its various grades and uses handled within the State for fluid con
sumption -and wheresoever produced when sold by milk dealers 
whether licensed or unlicensed, to consumer; by stores to consumers 
except for consumption on the premises where sold; by milk dealers 
to other milk dealers. 

A minimum wholesale or retail price to be charged for milk shall 
not be fixed higher than is necessary to cover the costs of ordinarily 
efficient and economical milk dealers, including a reasonable return 
upon necessary investment. 

The board may, upon its own motion, or upon any application in 
writing from any market, or from any party at interest, alter, revise, 
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or amend any official order theretofore made by the board provided 
that before making, revising, or amending any order fixing prices to be 
paid or charged for milk in any of its grades or uses, the board shall 
hold a public hearing on such matter in the same manner provided 
herein for the original fixing of prices. 

The retail price to be charged for milk in quart bottles shall not be 
more than twice the price paid by the distributor to the producer-for 
the same grade and butterfat content of fluid milk purchased from 
the producer by the distributor. The board shall make adjustment 
from the basic rate in prices of milk sold in less quantities than quarts 
and at wholesale. 

Section 2G40.11 provides that the board may decline to grant, sus
pend, or revoke a license to handle milk upon the violation of any of 
the provisions of this act or upon violation of any of the rules or 
orders of the board. 

Section 264:0.14 provides that the board may make and formulate, 
in any established market, reasonable rules and regulations as to fair 
trade practices. 

Section 2640.18 provides that the board may designate local boards 
in an established market whose specific function with relation to the 
board is to provide an instrumentality to cooperate with the board in 
the determination of facts and findings relative to the costs of pro
duction, costs of distribution, and other factors upon which price 
schedules shall be based. 

s~ction 2640.24 authorizes the board to institute any action in law 
or equity to enforce compliance with any provison of the act or with 
any order, rule, or regulation, of the board pursuant to the provisions 
of the act. 

Section 2640.22 provides that any violation of any provision of the 
act shall be deemed a misdemeanor and punishable by a fine not ex
ceeding six hundred dollars ($600.00). 

NEW HAMPSHIRE 
L. 1937, e. 107, amended L. 1939, e. 146 • 

Milk Control 

Section 2 provides for a milk control board of 3 members appointed 
by the governor with the advice and consent of the council. 

• In tM. opinion of tbe Suprpme Court this a('t, except In thl' ~'Pf"Ctl! indicated 
( notl' 2, ut(ra), doe•s not violate any provision of the State Constitution. In 
re Opinion of the Justices, 88 N. H. 497, 190 .A.tL 713 (1937). 
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Section 5 provides that the board has power to supervise, regulate, 
and control the production, distribution, and sale of milk within the 
State.25 

Section 6 provides that whenever the board shall determine, either 
upon complaint or upon its own initiative, after public notice and 
hearing, that the public health is menaced, jeopardized, or likely to be 
impaired or deteriorated by the loss or substantial lessening of a 
supply of milk of proper quality in a specified market, the board shall 
fix the just and reasonable minimum or maximum prices, or both, 
that shall be paid producers or associations of producers by dis
tributors, and the manner of payment and the prices charged con
sumers and others for milk by distributors, as long as such condition 
iR found to prevail in such market. The prices so fixed need not be 
uniform in all markets and may be changed :from time to time after 
such notice and public hearing as deemed by the board in the public 
interest. Nothing herein shall be construed to prohibit a producers' 
cooperative, organized under chapter 224 of the Public Laws or 
similar laws of other states, from blending the proceeds from the sale 
of its milk in all markets and all classifications, and distributing such 
to its members in accordance with a contract with its members, or in 
making deductions from sums due members of such sums as may be 
authorized by the membership to be so deducted. 26 

Section 7 provides that the board may accept established and de· 
fined classes and grades of milk or may establish and define such 
classes and grades, and shall specify to· what classes or grades the 
prices fixed pursuant to section 6 hereof shall apply. 

Section 8 provides that the board may, upon proper evidence, de
cline to grant or may, after due notice and public hearing, suspend or 
revoke a license. Violation by a distributor of the provisions hereof 
shall be sufficient cause. 

Section 10 provides that the board shall have power to make orders 
hereunder, conduct hearings and adopt, promulgate, and enforce such 
reasonable rules and regulations as are deemed necessary to carry out 
the provisions of this act. 

Section -12 provides that, anyone violating any provision of this 
act or order hereunder, or any rule or regulation of. the board 
made hereunder, or failing to answer a subpoena or to testify 
before the board, shall be fined not exceeding one hundred dollars or 

• In so far as sections 5 and 10 of this a~t purport to confer upon the board 
general authority to regulate and control the milk industry in the state, they 
are invalid as an unrestricted delegation of legislative power. In re Opinion 
ot the Justices, 8Upra. 

18 This section held to sufficiently establish "policy and standard" requirements 
for guidance of the board and is valitl. In re Opinion of the Justices, &upra. 
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be imprisoned for not more than one year, or both, and each day dur
ing which such violation shall continue shall be deemed a separate 
violation. The court imposing such penalty, within five days of the 
receipt of such fine, shall send the same to the board. · 

Section 14 provides for a rehearing within 20 days after any order 
or decision of the board. 

Section 17 provides for appeal by petition to the supreme comt 
after denial of rehearing or after decision on rehearing. -

Section 33 provides that no proceeding other than the appeal herein 
provided for shall be maintained in any court of this state to set 
aside, enjoin the forcement of, or otherwise review or impeach any 
order of the board, except as otherwise specially provided.21 

NEW JERSEY 
Rev. Stat. (Supp., 1939)* 

Milk Control Act 118 

Sec. App. A: 8-2 to 8-20 provides that the Milk Control Board 
consists of 5 members to be appointed by the Governor. It is from 
time to time to fix prices for '"hich milk is to be bought, sold or dis
tributed and to supervise and regulate the entire milk industry, 
including production, importation, transportation, sale for manu
facture, storage, distribution, delivery, sale; to issue licenses to 
persons engaged in the industry; to establish and require observance 
of fair trade practices. Further, the board is authorized to make 
the necessary orders, rules and regulations to carry out the intent 
and policy of this act to control or prevent unfair, unjust, destruc-
tive and demoralizing practices. . 

Sec. App. A: 8-24 provides that no milk dealer, processor, sub
dealer or store distribute or sell milk in this State. which is obtained 
from any producer or other dealer, subdealer or processor where the 
milk has been purchased either directly or indirectly for a price less 
than the price fixed by the board to be paid for milk to be distributed 
in a given market. 

Sec. App. A: 8-34 provides that the board may ascertain, deter-
mine, and fix by investigations and proof, as the emergency permits, 

" Sections 14 to 33 held to be valid. In re Opinion of the Justices, tupra. 
• This act expires June 30, 1941. 
• Prior milk rontrol act, L 19:-13, c. 169, held by the court to be constitutionaL 

State v. Newark Male Co., 118 N. J. Eq. 504, 179 AU .. 116 (E. & App. 1.935) • 
State v. Rk"h~ Ice Cream Co., 117 N.J. Eq. 296, 171) AtL 796 (1939). Present 
act ot 1937 (Rev. Stat. (1937) App. A: 8-1 et seq.), similar to the former act. 
was ht>ld to be rom:titutlonal, the decision in Stat~ v. Netcat'k Milk Co., (supra) 
controlll.ug. Reck Milk Co. v. HvmphreJII, 119 N. J. L 526, 197 AtL 279 (1938). 
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the minimum prices to be paid to the producer, the minimum prices 
to be charged by milk dealers to other milk dealers, processors, sub
dealers and stores, the minimum prices to be charged by processors 
to subdealers, the minimum prices to be charged by subdealers to · 
stores, and the minimum prices to be charged the consumer for milk 
in the several municipalities or markets of this State, under varying 
conditions, as will best insure a sufficient quantity of fresh, pure and 
wholesome milk to the inhabitants of this State. The board may take 
into consideration the various grades of milk produced, the varying 
percentages of butterfat, plant volume, seasonal production, and other 
conditions affecting the cost of production, cost of transportation and 
marketing, and the amount necessary to yield a reasonable return to 
the producer and to the milk dealer, processor, or subdealer. The 
term grades as used herein shall be for the purpose of fixing prices 
only and shall not supersede or abrogate or affect the status of stand
ard or requirement for milk as are or may be established in ordi
nances of boards of health or other bodies exercising the powers 
thereof in any municipality. It may, in its discretion, hold a public 
hearing or hearings in this State and invite producers, consumers, 
dealers, stores, processors and public health officials in this State to 
submit such proofs as they may desire.29 so 

Sec. App. A : 8-35 provides that no licensee or other person, asso
ciation, or corporation shall hereafter, contrary to the public interest, 
operate in any municipality under any mutual or secret agreement, 
arrangement, combination contract, or common understanding, with 
any other licensee or person, firm, association, or corporation, 
whereby the price for fluid milk to be paid to producers in this 
State is reduced or the price to be paid by dealers, processors, sub
dealers, stores, or consumers for such milk is decreased in pursuance 
of such mutual or secret agreement, arrangement, combination con
tract, or common understanding, and each such contract, arrange
ment, agreement or understanding is hereby prohibited and declared 
to be contrary to the public interest and in restraint of trade and 
commerce, and shall subject the violator or violators to the penalty 
in this act prescribed: Provided, h(YIJ)ever, That the right may be 
granted to deduct a check-off to be paid an association or corporation 
with consent of producer and approval of the board. 

Sec. App. A: 8-36 provides that the board upon its own motion, 
or upon application may from time to time, upon such notice as it 

111 Provision similar to this in a prior act (L. 1933, c. 169) empowering board to 
hold hearings, at its discretion, and without notice to issue a price order, was 
held by the court not to be in violation of the due process clauses of the Federal 
and State Constitutions. State v. Newark Milk Co., supra. 

• The board in setting prices to be paid for milk must establish such prices 
only after making proper investigation. State v. Newark Milk Co., supra. 
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shall by rule and regulation determine, alter or modify any official 
order theretofore made with respect to the price of milk to be paid to 
producers, by and between milk dealers, subdealers, or processors or 
stores and the price to be paid by consumers. 81 

Sec. App. A: 8-28 provides that any aggrieved person may appeal 
from a general or price order, rule or regulation of the board within 
30 days after the effective date of such order by applying to ~he 
supreme court for a writ of certiorari. 

Sec. App. A: 8-37 provides that it is the intent of the legislature 
that the instant, whenever that may be, that the handling within 
the State, by a milk dealer, of milk produced outside of the State, 
becomes a subject of regulation by the State, in the exercise of its 
police powers, the restrictions set forth in this act respecting such 
milk so produced shall apply and the powers conferred by this act 
on the board shall attach. After any such milk so produced shall 
have come to rest within the State, any sale, within the State, by a 
licensed milk dealer, processor, subdealer or store, or a milk dealer 
required by this act to be licensed, of any such milk purchased from 
the producer at a price lower than that required to be paid for milk 
produced within the State, purchased under similar conditions, shall 
be unlawful and deemed a violation of this act, and for continued 
violations the board may apply to the court of chancery for its writ 
of injunction to restrain such further unlawful acts.82 

Sec. App. A: 8-26 provides that the board, after hearing, may 
decline to grant a license or may suspend or revoke a license where 
certain acts have been committed, including the commission of any 
act injurious to trade or commerce, or any act which may demoralize 
the price structure of milk or interfere with an ample supply of 
milk for the inhabitants of the State and where the licensee }_las been 
a party to a combination to fix prices contrary to the provisions of 
this act.88 

Sec. App. A: 8-38 provides that any person violating any of the 
provisions of the act or orders of board duly issued is subject to 
payment of fine of not more than $50 for the first offense and not 
more than $200 for second and subsequent offenses. 

11 On ht>aring to revit>w order revising prior price fixing order presumption 
arises that prior order was founded on inn~stiga tion and proof. Supplee-Will.B
JOftctt Milk Co. v. Duryee, 116 N.J. L. 75, 181 Atl. 008 (1935). 

• Similar provision in former act (L. 1933, c. 169) prohibiting the sale in New 
Jel'S('y of milk purchased from out-of-state producers at p!"ices lower than those 
paid local producers was held by the court to be unconstitutionaL State v. Ne'IOOrk 
Mill.· Co., 8!1pra. 

'"Rl•fusnl of board to renew license because of violation of price fixing ordPrs 
was hPld justified. Reck A!ak Co. v. Humphreys, 119 N. J. L. 526, 19j Atl. 279 
(1938). 

• Selling to the t 1nitl'd States governmPnt at prices lower than those fixed was 
held to be a violation of the act. Paterson Milk ~ Cream Co. v. Milk Control 
Boo.rd, 118 N.J. L. 3S3,192 Atl. 838 (1931), 

210:.!3:1°--.fG-vol. 2--32 
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Sec. App. A: 8--40 empowers the district courts and courts of com
mon pleas, upon filing of a verified complaint alleging violation of the 
act, to issue process in the nature of summons, and the court shall 
proceed in a summary manner without a jury to hear testimony and · 
give judgment without the filing of ·any pleadings. If judgment is 
entered for board for recovery of penalty and costs and defendant 
refuse or neglect to pay, defendant may be committed to the county 
jail for any period not exceeding 100 days. 

Sec. App. A: 8--43 provides that the board may file a bill for an 
injunction in the court of chancery in county where violations are 
occurring, restraining persons habitually violating provisions of 
the act or orders issued. 3' 

NEW YORK 
Agriculture and Markets (McKinney)• 

Milk Control 

Section 254 provides that· the commissioner of agriculture has 
power to supervise and . regulate the entire milk industry of the 
State. 

Section 2581 provides that incorporated producers' associations 
operated under a cooperative corporations law may establish pro
ducers bargaining agencies for the various production areas of the 
State designated by the commissioner of agriculture who appoints 
a director of the division of milk control. 

Section 258m provides that upon the petition of a producers' bar
gaining agency of the production area supplying a marketing area, 

11 The board may obtain an injunction to restrain persons violating provisions 
of the act or orders promulgated thereunder. ·State v. Newark Milk Co., aupra. 

11 Prior milk control acts held constitutional: Nebba v. New York, 291 U. s. 
502, 54 Sup. Ct. 505, 78 L. Ed: 940 (1934); Royce v. Rosaaeo, 159 Misc. 236, 287 
N. Y. S. 692 (1936). . . 

Price fixing orders valid: Hegeman Farms Corp. v. Baldwin, 293 U. S. 163, 
55 Sup. Ct.. 7, 79 L. Ed. 259 (1934) ; Muller Dairies, Inc., v. Baldwin, 242 App. Div. 
296, 274 N. Y. S. 975 (1934); Ten Eyck v. Eaatern Farm Products, 290 N. Y. 
Supp. 477, 160 Misc. 404 (1936). 

Provision as to out-of-state milk held unconstitutional: Baldtcin v. BeeUg, 
294 U. S. 511, 55 Sup. Ct. 497, 79 L. Ed. 1032 (1935). 

Section establishing price differential between dealers as to time of entry 
into buisness held unconstitutional. Mayflower FarmB v. TenEyck, 297 U. s. 
266, 56 Sup. Ct 457, 80 L. Ed. 675 (1936). 

Price differential between dealers with well established trade names and 
other dealers held constitutional. See Borden Co. v. Ten Eyek, 297 U. S. 25, 56 
Sup. Ct. 453, SO L. Ed. 669 (1936). S«:>e Borden Co., Inc., v. Baldwin, 293 U. S. 
194, 55 Sup. Ct 187, 79 L. Ed. 281 (1934). 
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such agency representing at least thirty-five per centum of the pro
ducers of milk therein, alleging the existence of conditions so affect
ing the orderly marketing of milk in such a.rea. that public interest 
requires regulation of prices of milk in such area and equalization 
of the burden of surplus milk and expense of hoarding it, and shar
ing the benefits of the fluid market in order that the public policy 
declared in section 258k of this chapter shall be effective, it sh_!l.ll 
be the duty of the commissioner to call a public hearing for the 
consideration of said petition and to give notice thereof by adver
tising such call in such newspaper or newspapers of general circu
lation in such marketing area as the commissioner deems advisable. 
Such notice shall specify a time not less than ten days after the date 
thereof and a place within the marketing area at which the hearing 
will be held and at which the applicants and other persons, including 
producers, distributors, and consumers and associations thereof, may 
be heard. If after such hearing the commissioner shall find, either 
upon the testimony given at the hearing that conditions referred to 
in section 258k exist, so affecting the orderly marketing of milk in 
such area, that public interest requires that the public policy declared 
in section 258k of this chapter shall be effective and that it is nec
essary for prices to producers and associations of producers be fixed 
by the commissioner, and that it is favored by at least seventy-five 
per centum of the producers of milk produced in the production area 
for said marketing area, he may by order fix and determine for such 
marketing area fair and equitable minimum prices to be paid to pro
ducers. Such price-fixing order or orders shall be rescinded effective 
at the end of the current month after a public hearing whenever the 
commissioner shall find either that such conditions have ceased to 
exist or that such termination is favored by at least thirty-Jive per 
centum of the producers of milk handled within such market. 

The commissioner may, from time to time upon like petition, dur
ing the existence of such conditions revise the prices so fixed, after 
holding a hearing thereon. 

Before fixing any prices pursuant to the provisions of the two 
preceding paragraphs, the commissioner shall investigate what are 
reasonable costs and charges for producing, hauling, handling, 
processing or other services · performed in respect of milk and 
what prices for milk in the market or markets affected by such pri~ 
and under varying conditions will be most in the public interest. 
The commissioner shall take into consideration the balance between 
production and consumption of milk, the cost of production and dis
tribution, including compliance with all sanitary regulations in 
force in the market or markets aff~ted, the cost of feeding stuffs used 
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in the production of milk, the supply of milk in such market and 
the purchasing power and welfare of the public. The commissioner 
shall fix prices to producers on the basis of the use thereof in the 
various classes, grades, and forms. Any prices fixed or approved by 
the commissioner shall be deemed to be prima facie reasonable. 

In determining the approval or request for an order as herein 
provided or the termination thereof on the part of producers the 
commissioner shall consider the approval, request, or favor in respect 
thereto by any bona fide cooperative association of producers engaged 
in marketing milk within such marketing area as the approval, 
request, or favor either of making an order or of termination thereof 
of the producers who are under contract with such cooperative as
sociation of producers. 

The section also provides that it shall be lawful for a producers' 
bargaining agency of the production area supplying a marketing area 
and a distributors' bargaining agency for such marketing area to 
enter into marketing agreements as to the prices to be paid by dis
tributors to producers for milk sold or otherwise utilized in said 
marketing area, as to rules and regulations covering the method of 
determining the proportion .of the product of the entire dairy herd 
of a producer which shall be accepted and paid for pursuant to such 
price or prices, as to reasonable trade practices affecting the rela
tions between producers and distributors in such market. Such agree
ment may also contain provisions for a committee to administer the 
provisions of said marketing agreement. No agreement, however, 
shall be effective until a copy thereof signed by all persons parties 
thereto shall have been filed with the commissioner. 

If the commissioner shall have reason to believe· that any such 
marketing agreement results in a monopoly or restraint of trade to 
such an extent that the price of milk is unduly enhanced by reason 
thereof, he shall serve upon the parties to such agreement a com
plaint stating his charge in that respect, to which complaint shall be 
attached or contained therein a notice of hearing specifying a date 
and place, not less than thirty days after the service thereof, requiring 
the partres to such marketing agreement to show cause why an order 
should not be made directing them to cease and desist from such 
monopolization or restraint of trade. The parties so complained of 
may at the time and place so fixed show cause why such order should 
not be entered. The evidence given at such a hearing shall be taken 
under such rules and regulations as the commissioner shall prescribe, 
reduced to writing and made a part of the record therein. If upon 
such hearing the commissioner shall be of the opinion that such mar
keting agreement results in monopoly or restraint of trade to such an 
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extent that the price of milk in the marketing area affected by such 
agreement is unduly enhanced, he shall issue and cause to be served 
upon the parties to said agreement an order reciting the facts found 
by him and directing them to cease and desist from such undue en
hancement of prices. If such order is not obeyed by the parties to 
such agreement, the commissioner shall file with the attorney general 
a certified copy of the order, evidence of such disobedience and all 
of the records in the proceeding, and the attorney general may apply 
to the supreme court for an order or decree affirming, modifying, or 
setting aside such order or for making such other order or decree 
as the court may deem equitable in the premises. 

Upon application of the parties to said marketing agreement and 
after a hearing, as provided in subdivision 1 of this section, the com
missioner may by order make the provisions of said marketing agree
ment, relative to prices to producers and other provisions thereof, 
effective as to all producers, distributors, and handlers in said market 
notwithstanding that they may not have approved of said agreement 
if he shall find that the terms and conditions of said agreement are 
fair, equitable, and in public interest, that the agreement has been 
fairly entered into without fraud, that public interest so requires, in 
order to effectuate the declaration of policy contained in section 258k 
of this chapter, that the proportion of the producers and distributors 
who have executed such agreement or shall have 6pproved same upon 
the hearing is equal to that required for an order under subdivision 1 
of this section, and further provided that the commissioner shall de
termine that the prices set forth in said marketing agreement are 
reasonable and proper prices, as required by this section for prices 
fixed by an order of the commissioner. Any order so issued shall 
terminate effective on the last day of the current month, anc} in the 
same manner and upon the same request after a hearing, as provided 
for the termination of an order in subdivision 1 of this section. 
If approved by seventy-five per centum of the producers affected, 

any order or marketing agreement fixing the price to producers under 
either subdivision 1 or subdivision 5 of this section for market or 
markets, may provide for an equalization of prices to all producers of 
the production area of the market affected so that each producer or 
cooperative association shall receive the same base price for all milk 
delivered subject to reasonable differentials for quality and location 
and for services. 

In order to effect such equalization of prices to producers the com
missioner shall require a monthly report from each dealer receiving 
milk from producers for such market showing the disposition of all 
milk handled by the reporting dealer in such market and shall_there-
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after require payment by each dealer, to a trust company designated 
as a fiscal agent by the commissioner, of any amount by which the sum 
otherwise due by such dealer to its producers in accordance with the 
prices fixed by such order exceeds the equalized base price as deter-· 
mined by the commissioner from such reports, which amounts so paid 
to said fiscal agent, the commissioner shall direct it to pay to those 
dealers whose reports show that the base prices they will pay their 
producers in accordance with such order are less than the equalized 
base price as so determined by the commissioner, for repayment in 
turn by such dealers to their producers so as to bring all lower rates 
of payment up to the equalized base price. Such payments to said 
fiscal agents shall not be deemed to be included within the provisions 
of section 258i of this chapter and shall not be deemed to be State 
funds. Such equalization shall include milk of all grades and pro
duced by all breeds of cows and may include milk approved by a 
board or boards of health (having jurisdiction in a marketing area. 
designated in an order under this section) which was produced by a 
dealer. 

The provisions of this subdivision shall not become operative as 
to the New York State metropolitan market production area, how
ever, until pursuant to Federal or State statutes, or by action of 
authorities duly constituted and authorized thereunder, prices to 
producers are so equalized and made effective throughout all the 
production area of the New York State metropolitan market area. 

After the commissioner shall have fixed prices in any area or 
approved prices in a marketing agreement to be charged or paid 
for milk in any form included in the definition of milk as used in 
this article whether by class, grade, or use, it shall be unlawful for 
a. milk dealer to buy or offer to buy milk at any price less than such 
price or prices as shall be applicable to the particular transaction, and 
no method or device shall be lawful whereby milk is bought or sold or 
offered to be bought or sold at a price less than such price, or prices, 
as shall be applicable to the particular transaction, whether by a 
discount or rebate, or free service, or advertising allowance, or a 
combined- price for such milk together with another commodity or 
commodities, or service or services, which is less than the aggregate 
of the prices for the milk and the price or prices for such other 
commodity or commodities, or service or services, when sold or offered 
for sale separately or otherwise. 

It is the intent of the legislature that the instant, whenever that 
may be, that the handling within the State by a milk dealer of 
milk produced ouside of the State becomes a ·subject of regulation 
by the State, in the exercise of its police powers, the restrictions 
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set forth in this article respecting such milk so produced shall apply 
and the powers conferred by this article shall attach. 

No marketing agreement or order shall prevent a cooperative asso
eiation from blending as heretofore the proceeds of all sales and 
distributing to its producers the resultant blended price subject to 
deductions and differentials as provided by its contracts with its 
producers, but no such cooperative association shall sell milk Jl.t 
prices lower than the prices fixed by the commissioner in an order 
for the markets affected." 

Section 258c provides that the commissioner may decline to grant 
or renew a license or may suspend or revoke a license upon due 
notice and hearing when satisfied that the licensee has violated any 
of the provisions of this act. 87 

Section 258d provides that the action of the commission in regard to 
granting, renewing, conditioning, or limiting licenses may be reviewed 
by certiorari. 

Section 258e provides that the commissioner may institute such 
action at law or in equity as may appear necessary to enforce com
pliance with the provisions of the statutes, rules, and orders, and 
in addition to any other remedy, may apply for relief by injunction 
if necessary to protect the public interest, without the limitation of 
alleging or proving that no adequate remedy at law exists. Such 
application may be made to the district or cow1ty superior court. 

Section 39 provides that every person violating any law, the en
forcement of which is within the jurisdiction of the department, 
shall be subject to a penalty of not less than $25 nor more than $100 
for the first violation, nor more than $200 for the second or subsequent 
violations. 

Section 40 provides that the penalty for violation of any order or 
rule made by the commissioner shall not exceed $200 for each and 
every offense. 

Section 41 provides that any person who violates the provision of 
any law, the enforcement of which is within the jurisdiction of the 
department, is guilty of a misdemeanor, and shall be punished by a 
fine of not less than $25, nor more than $200, or by imprisonment for 
not less than one month, nor more than six months, or both, for the 
first offense; and by not more than one year's imprisonment for the 
second offense. 

• This section is not uneonstltutlonal as being confiscatory, nor is it an nn
eonstitutlonal dt>legntion of legislative power. Noye11 v. Erie cf w11oming 
J'arf'Mrl Co~p. Corp., 281 N. Y. 187, 22 N. E. (2d) 834 (1939), rev'g. 170 Misc. 
42, 10 N. Y. Supp. (2d) 114 (1939). 

"'This SE'<'tiou was beld constitutional. Application of Lindett l<'arm1 Milll: 
Gtad Cream Co., App. Div. 737, 15 N. Y. Supp. (2d) 658 (1939). 
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OREGON 
Code Ann. (Supp., 1935}, amended by L 1935, e. 67 and e. 69, and by L. 1939, 

c. 197 88 

Section 41-2002 provides for the appointment by the Governor of a 
milk control board of three members. 

Section 41-2003 provides that the board has power to supervise 
and regulate the milk industry of the State, and to adopt and enforce 
all rules, regulations and orders necessary to carry out the provisions 
of the act. 

Section 41-2015 provides that the board may make all necessary 
rules, regulations and orders. 

Section 41-2012 provides that the board shall ascertain, as far as 
feasible, what prices for milk in the several localities and markets of 
the State will best protect the milk industry and insure a sufficient 
quantity of pure and wholesome milk in the public interest. The 
board shall take into consideration all conditions affecting the milk 
industry, including the price necessary to produce a reasonable re
turn to the producer and to the milk dealer. 

After making such investigation the board shall, by order, fix the 
minimum wholesale and retail prices to be charged for milk handled 
and sold within the State for human consumption in fluid form, and 
including the following classes: (a) By producers or associations of 
producers to milk dealers; (b) by milk dealers to stores for consump
tion on the premises, or for resale to consumers or to others; (c) by 
stores to consumers or to others except for consumption on the prem
ises where sold; (d) by producer-distributor and distributor for de
liveries to homes of consumers: Provided, That based upon differ
ences in cost of said various services, if any, the board, upon facts 
found by it, may establish differentials in prices between house-to
house sales by dealers, house-to-house deliveries by stores, and sales 
on credit and over-the-counter sales by stores for cash. 

Where by statute, regulation adopted thereunder, or municipal 
ordinance, various grades of milk are specified, the board shall fix 
the minimum price as aforesaid, applicable to each grade. Orders 
fixing minimum prices may vary in different markets, and each shall 
designate the market to which it is applicable. 

In fixing minimum prices and the standards or grades to which 
they apply the board shall in each market area and production area 
take into consideration costs of production and distribution and the 
market conditions in the particular sales and production area to be 
affected by the order applying to such sales and production area . 

., Act held constitutional, Savage v. Martin, 28 Adv. Sh. 917, 91 Pac. (2d) 
273 (1939), 
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In those sales areas or production areas supplying the same where 
the dealers do not have adequate facilities for the blending or 
standardizing of whole milk, sold in its form as whole milk and 
where said blending or standardizing is not required under ap
plicable ordinances of the city or town in the sales area or laws of 
the State of Oregon, the minimum prices for milk sold in the form 
of whole milk shall not be graduated according to butterfat conten~. 

After the board shall have fixed the prices to be paid to the pro
ducer or association, and the prices at which milk shall be sold as 
provided in the preceding paragraph hereof, it shall be unlawful 
to buy or offer to buy, sell, or offer to sell, any milk at prices other 
than the prices fixed by order of the board; and any method, device 
or transaction whereby any person buys or offers to buy, sells or 
offers to sell at a price less than that fixed by order of the board ap
plicable to the grade of milk involved in the transaction occurred, 
whether by discount, rebate, free service, advertising allowance, gift, 
or otherwise, hereby is declared unlawful. 

The board may on its own motion or upon application, from time 
to time, alter, revise, or amend any order theretofore made with respect 
to prices to be charged or paid for milk, designating and defining the 
limits of markets, milksheds, or upon any other matter within the 
jurisdiction of the board. After making any such investigation and 
before making, revising, and amending any such order, the board shall 
give notice to interested parties and the public generally of the time 
and place of hearing thereon, in such newspaper or newspapers as in 
the judgment of the board shall afford reasonable notice and publicity; 
provided, however, that before any order is made denying an applica
tion for a license or revoking a license which has been issued, the 
board shall fix the time and place for hearing of such matter a~d give 
notice to the applicant or licensee, as the case may be, of the time and 
place so fixed, with reasonable notice to such applicant or licensee to 
be heard and present evidence. Such notice shall be in writing and 
may be served either personally or by mail at least five days in ad
vance of the time set for said hearing. Any hea.ring held prior to the 
refusal to grant any license or to the revocation of any license already 
issued, shall be held at some convenient place selected by the board or 
its examiner in the county where is located the residence or principal 
place of business of the applicant or licensee unless such privilege is 
waived by the applicant or licensee, in which event the hearing may 
be held at the election of the board or its examiner either in such 
county or in the county of the principal office of the board. 

Section 41-2013 provides that it is recognized that, due to seasonal 
fluctuations in milk production, and other causes, there occurs in cer-



436 PRICE C 0 NT R 0 L LEGIS LA T I 0 N · 

tain markets in the state a surplus of fluid milk suitable for human 
consumption; under the laws and ordinances in force in such markets, 
in excess of the quantities sold as fluid milk for human consumption, 
and that such surplus varies from day to day and from season to 
season; that such surpluses must be sold for factory or other purposes 
at prices usually lower than would be received if sold .in the fluid-milk 
trade; and that to stabilize and promote the milk industry it is neces
sary that uniform prices be paid to all producers who, either directly 
or through any corporation or cooperative association, furnish milk to 
any specified market. 

To accomplish these necessary purposes the board shall have power 
(a) to define and limit the geographical area from which the fluid 
milk trade shall be produced for any given market or sales area as 
fixed and desi2'llated by the board : Provided, That producers, pro
ducer-distributors or their successors now shipping to any market 
may continue so to do until they voluntarily discontinue shipping to 
designated milkshed; and (b) under uniform rules and regulations to 
determine what proportion of the milk produced by each producer 
shall be considered as marketed as fluid milk for human consumption 
and what proportion so produced shall be considered as surplus; and 
(c) to provide for the pooling and averaging of all returns from the 
sales of fluid milk produced ~the geographical area from which fluid 
milk shall be produced for a designated market or sales area, and the 
payment to all producers of a uniform pool price for all milk so pro
duced, subject to such equitable adjustments as shall be made by the 
board and subject to such rules and regulations as may be imposed for 
the control of surplus production by the establishment of basic aver
ages or other methods; and (d) to appoint, set up, select, and employ 
agencies for the handling and disposal of the surplus fluid milk, keep, 
or supervise the keeping of all accounts and records necessary in 
connection with such transactions, and receive and disburse the funds 
received in connection therewith ; and (e) to make reasonable deduc
tions from the funds so received to pay all necessary expenses inci
dental to the performance of the duties and the execution of the 
powers herein conferred; and (f) make any other and further order, 
rule, or regulation and exercise any such further power that may be 
deemed necessary by the board for the full accomplishment of the 
aforesaid objects. 89 

Section 41-2006 provides that the board may decline to grant the 
license, or may suspend or revoke a license upon due notice and 
opportunity to the applicant to be heard when it appears that a milk 
dealer has violated any of the provisions of this act. 

11 Surplus control orders promulgated by board were construed and held valid 
in Savage v. Martin, &upra (page 434). 
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Section 41-2008 provides that any order of the board refusing, 
suspending, or revoking a license may be reviewed by a circuit court. 

Section 41-2017 provides that any person violating any provision of 
this act shall be guilty of a misdemeanor, punishable by fine of not less 
than $25 nor more than $1,000 or by imprisonment in the county jail 
not less than 30 · days nor more than 90 days, or both fine and 
imprisonment. 

PENNSYLVANIA 
Stal Ann. (Purdon, Supp., 1938), tit. 31 • 

Milk Control 

Section 700j-201 provides for a milk control commission of three 
members, to be appointed by the Governor with consent of two-thirds 
of the members of the senate. · 

Section 700j-301 provides that the commission is the instrumen
tality for the purpose of administering the act and is vested with 
power to supervise, investigate, and regulate the entire industry of 
the Commonwealth. 

Section 700j-404 provides that the commission may decline to grant 
a license or may suspend, revoke, or refuse to transfer a license or 
may prohibit a dealer exempted from the license requirements from 
continuing to operate if a dealer has violated any of the provisions 
of this act or any rules, regulations, or orders of the commission or 
any stipulation between the dealer and the commission. 

Section 700j-801 provides that the commission shall ascertain, 
after a hearing in which all interested parties shall be given reason
able opportunity to be heard, the logical and reasonable milk market
ing areas within the Commonwealth, shall describe the territorial 
extent thereof, shall designate such areas by name or number, and 
shall ascertain and maintain such prices for milk in the respective 
milk marketing areas as will be most beneficial to the public interest, 
best protest the milk industry of the Commonwealth, and insure 
a sufficient quantity of pure and wholesome milk to inhabitants of 
the Commonwealth, having special regard to the health and welfare 
of children residing therein. 

The commission shall base all prices upon all conditions affecting 
the milk industry in each milk marketing area, including the amount 
necessary to yield a reasonable return to the producer and to the 
milk dealer. 

• The milk control act was held constitutional Caltet'!fahn Sanitary Dair'1} v. 
Milk Control Commi.s3iott., Keystone Dair'1} Co. v. Bame, 332 Pa. 15, 1 Atl. (2d) 
i75 (1938): Commonwealth v. Ortweett, 132 Pa. Super. 166, ~ Atl. 859 (1938); 
Prior act, Rohrer v. MUk Control BOOI'd., 322 Pa. 257, 186 Atl 336 (1936). 
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The commission shall file at its office, with each order issued, a 
general statement in writing of the findings of fact in support of, 
and the reasons for, such order. 

The commission may, upon its own motion or upon application in 
writing, from time to time, alter, revise, or amend an official order . 
defining milk marketing areas or fixing prices te be charged or paid 
for milk. Before making, revising, or amending any ol'der defining 
milk marketing areas or fixing prices to be charged or paid for milk, 
the commission shall hold a hearing, after giving reasonable notice 
thereof to interested persons, of whom the commission has notice, 
and, in the case of any order affecting the public, after giving reason· 
able notice thereof to the public in such newspaper or newspapers 
as, in the judgment of the commission, shall afford sufficient notice 
and publicity: Pr01Jided, however, That upon application in writing 
from a person aggrieved by an order of the commission hereunder, 
filed within fifteen (15) days after the issuance of the order com· 
plained of, or upon its own motion, the commission may, within 
twenty (20) days after the effective date of such order, issue an 
order revising or amending such order without a further hearing, 
if such revision or amendment is based on the record of the hearing 
held prior to the issuance of such order. 

Every order made pursuant to this article, and any revision or 
amendment thereof, in which the commission fixes or. changes the 
price of milk to producers or to consumers, or both, shall be subject 
to the approval of the Governor. 

Section 700j-802 provides that the commission shall fix, by official 
order (except as hereinafter provided in this section), the minimum 
wholesale and retail prices, and may fix, by official order, the maxi
mum wholesale and retail prices to be charged for milk sold within 
any milk marketing area of the Commonwealth, wheresoever pro-
duced, including milk sold by: · 

( 1) Milk dealers to other milk dealers; 
(2) Milk dealers to consumers; 
(3) Milk dealers to stores, either for consumption on the premises 

or resale to consumers; 
(4) Stores to consumers, except for consumption on the premises 

where sofd. 
Nothing herein contained shall be construed to empower the com

mission to fix the price at which milk may be sold by any milk 
dealer or producer to consumers for consumption on the premises 
of such milk dealer or producer. 

The fixing of minimum wholesale or retail prices for skimmed 
milk, condensed or concentrated whole or skimmed milk, bulk cream 
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handled between milk dealers other than stores, and ice-cream mix, 
shall be discretionary with the commission.41 

Section 700j-803 provides that the commission shall fix, by official 
order, the minimum prices to be paid by milk dealers to producers 
for milk: ProviMd, lwwever, That the fixing of prices to be paid by 
milk dealers to producers for milk to be used solely in manufacturing 
shall be discretionary with the commission. 

Section 700j-804 provides that when, pursuant to any statute or 
regulations or orders adopted thereunder, or any ordinance or rea
sonable trade practice, various grades of milk are specified, orders 
of the commission fixing minimum or maximum prices may be appli
cable to each grade. Orders of the commission fixing minimum or 
maximum prices may vary in different markets, and shall designate 
the markets to which applicable. Such orders may likewise classify 
milk and milk dealers in any reasonable manner which the com
mission deems advisable, and may vary according to the classes to 
which they are applicable. The orders of the commission with respect 
to the minimum prices to be paid to producers and others shall apply 
to the area in which the milk is produced, or to the area in which the 
milk so produced is sold, and may vary in different areas according 
to varying uses, grades and conditions. Each such order may classify 
such milk by forms, classes, grade or uses, as the commission may 
deem advisable, and may specify the minimum prices therefor. Other 
reasonable methods of classification may be prescribed by the 
commission. 

Section 700j-805 provides that it is hereby declared to be the legis
lative intent that the benefits of any increase of prices received by 
milk dealers, by virtue of the minimum price provisions of this ar
ticle, shall be given to producers, except in any case where the com
mission deems a deviation from this policy necessary in order law
fully to maintain proper milk markets and outlets for prod:ucers and 
consumers. The commission shall, whenever it deems such action 
necessary, issue orders, rules or regulations to effectuate this intent. 

Section 700j-806 provides that the commission may likewise fix, 
by official order, the terms upon which milk dealers shall pay pro
ducers and others for milk, may prescribe the method of computing 
payment therefor, and may prescribe a form of written statement to 
be sent to producers with each payment. 

Section 700j-807 provides that after the commission shall have 
fixed prices to be charged or paid for milk, whether by class, grade, 

11 Price fixing and other provisions of the act were upheld in Milk Control 
Board v. Eisl'tlberg Famt Products, 306 U. S. 34:6, 59 Sup. Ct. 528, 83 L. Ed. 752, 
(1939) rev'g 332 Pa. 34, 200 AtL 8M (1938). 
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use or otherwise, it shall be unlawful for a milk dealer or producer 
to sell or buy, or offer to sell or buy, milk at any price below the 
minimum price or above the maximum price applicable to the 
particular transaction. 

No method or device shall be lawful whereby milk is bought or 
sold or offered to be bought or sold, at a price less than the minimum · 
price applicable to the particular transaction, whether by any dis
count, premium, rebate, free service, advertising allowance, or ex-· 
tension of credit, or by a combined price for such milk, together 
with another commodity or a service which is less, or is represented 
to be less, than the aggregate of the price of the milk and the price 
or value of such commodity or service when sold or offered for sale. 

It shall be unlawful for any dealer to sell any milk for which he 
has paid, or agreed to pay, a price lower than that fixed by the com
mission for milk of that class or grade. 

It shall be unlawful for a milk dealer to sell or buy, or offer to sell 
or buy, milk at a price computed upon false or erroneous weight, 
butterfat test, grade or classification; or at a price from which have 
been made deductions not authorized by law or in excess of any 
deductions so authorized, whether such illegal deductions be in the 
form of excessive transportation charges or otherwise. 

Section 700j-808 provides t~at it is hereby declared to be the legis
lative intent that the instant (whenever that may be) that the 
handling by a milk dealer of milk produced outside of the Common
wealth becomes a subject of regulation by the Commonwealth in the 
exercise of its police powers, the restrictions set forth in this act 
respecting such milk so produced shall apply, and the powers con
ferred on the commission by this act, and particularly by this article, 
shall attach; but such restrictions shall not apply to condensed or 
concentrated whole milk contained in hermetically sealed cans. 

It is also hereby declared to be legislative intent that the prices 
prescribed by the commission for milk produced and sold in this Com
monwealth for shipment into and sale in another state, shall not be 
destructive of the price structure of producers in such other State. 

Section 700j-1001 provides that, except as otherwise provided in 
this act, any person violating any provision of this act or any rule, 
regulation, or order of the commission lawfully made, shall for each 
offense, upon conviction in a summary proceeding, be sentenced to 
pay costs of prosecution and a fine of not less than twenty~five dol
lars nor more than three hundred dollars, and in default, to undergo 
imprisonment of not less than ten days nor more than thirty. 

Section 700j-1002 provides that for a third or subsequent offense, 
a person is guilty of a misdemeanor and subject to a fine of not less 
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than five hundred dollars nor more than one thousand dollars or to 
undergo imprisonment not exceeding one year or both.42 

Section 700j-1003 provides that the commission or any person, 
marketing committee, or· association composed of persons affected, 
may institute such action at law or in equity as may appear necessary 
to enforce compliance. 

Section 700j-1004 provides that in addition to any other remedy the 
commission may apply to the Court of Common Pleas of Dauphin 
County for relief by injunction or to the court of common pleas of_ the 
county wherein defendant resides or has his principal place of 
business. 

RHODE ISLAND 
Gen. Laws Ann. (1938), e. 215, as amended by J. 1939, c. 660, 67 4, 731 

Section 2 provides that within the Department of Agriculture and 
Conservation there shall be set up· a Milk Control Board independent 
of the director of said department and not subject to his jurisdiction. 
Such board shall consist of the said director and the director of 
public health and a milk producer, milk distributor, and a milk con
sumer to be appointed by the Governor with the advice and consent 
of the senate. 

Section 4 (i) empowers the board to investigate and regulate all 
matters pertaining to the production, importation, storage, transpor
tation, disposal, distribution, and sale of milk within the State as 
may be necessary or convenient to carry out the provisions of this 
chapter. 

Section 4 (a) empowers the board to supervise and impose reason
able regulations with respect to the distribution and sale of milk 
within the State in such a manner as to supplement such supervision 
and regulations as are now imposed by existing statutes or by the 
lawful ordinances or rules and regulations of the several towns and 
cities of the State, and to alter, amend, or revoke such regulations as 
may be promulgated by the board. of milk control and any minimum 
price schedules or orders hereinafter referred to after notice of inten
tion so to do, published in such newspaper as in the judgment of the 

• Sales under a rontract that antedates an order of the board constitutes 
a violation of the act, if the contract price is less than the price fixed by the 
bOard. Zen.ger Milk Co. ~. Bchool Distnce of Pittsburgh, 334 Pa. Z77, 5 Atl. (2d) 
885 (1939). 

One not ronvleted or tried for violation of the act ~nnot attack its const:ltu
tionality. Eisenhart v. Milk Ccmtrol Board, 125 Pa. Super. 483, 190 AU. 405 
(193j). 
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board will sufficiently notify parties in·. interest and after a public 
h . ' earmg thereon. 

Section 4 (c) empowers the board to establish, after investigation 
and public hearing, minimum wholesale and retail prices to be 
charged for milk distributed for sale within the State for fluid con-. 
sumption, wheresoever produced, including the following classes: 

1. By producer to consumer or dealer. 
2. By dealsr to stores either for consumption on the premises or 

resale to consumers. 
3. By dealer to consumer. 
4. By stores to consumer. 
5. By wholesaler to retailer. 
6. By any person not included in the foregoing classification to 

another person for commercial purposes. 
Upon fixing said minimum prices, which shall apply to the various 

grades and classes of milk and which may vary in the several markets 
and localities of the State, the board shall furnish all dealers regis
tered in the State with a schedule of such prices, and shall publish a 
schedule thereof in appropriate newspapers throughout the State, 
and such publication shall constitute an official order with respect to 
minimum prices and thereafter no dealer, wholesaler, store, or other 
person handling milk in this.State for commercial purposes shall buy 
or sell milk for prices less than the scheduled minimum applicable 
to the particular transaction. 

No method or device shall be lawful whereby milk is bought or 
sold at prices less than the scheduled minimum applicable to 'the 
transaction, whether by any discount, rebate, free service, advertis
ing allowance, combination price for milk with any other commodity, 
or for any other consideration. 

Section 4 (j) further empowers the board to include, in any order 
specifying minimum prices to be paid producers, when petitioned 
to do so in writing by fifty-one per centum of the Rhode Island 
producers delivering fluid milk or cream for consumption as fluid 
milk or cream within the marketing area and of producers deliver
ing fifty-one per centum of the volume of fluid milk or cream in such 
market, such terms and provisions as will insure that :for each pay
ment period all milk dealers receiving fluid milk or cream from 
producers for sale or distribution as fluid milk or cream within such 
market shall pay therefor a uniform price or cost of fluid milk or 
cream on the basis of grade, and of the use in which it is ultimately 
sold, used or disposed of, and that all producers delivering fluid 
milk or cream for consumption as such in such market shall receive 
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a uniform return for all fluid milk or cream delivered by them in 
each grade. In making such uniform price or cost order said di· 
rector may provide for the determination of a base or quota for each 
such producer who sells to dealers for resale and said board may 
provide for the payment by dealers of a fee not to exceed two cents 
per hundred weight of such milk or cream, in addition to the fees 
provided for in section 6 of this chapter. Upon receiving petition 
in writing of fifty-one per centum of the Rhode Island producers 
delivering fluid milk or cream for consumption as fluid milk or 
cream in such market, requesting recission and termination of any 
order issued under this subparagraph, said board shall rescind and 
terminate such order. Such termination shall become effective not 
later than thirty-one days after said board shall have ascertained 
such petition to have been signed by the number of Rhode Island 
producers, or by producers delivering the volume of milk so required. 

Section 10 provides that the board may decline to grant a license, 
or may suspend or revoke a license, whenever said applicant or 
licensee shall have violated or failed to comply with the requirements 
of this chapter, or whenever it shall be established that a person 
selling or purchasing milk within the State has violated the minimum 
price schedule relating to the transaction involved. 

Section 16 provides that any person aggrieved by any decision, 
ruling or action of the board, may within 30 days, appeal to the 
superior courts within the county of Providence. 

Section 15 provides that any person violating any provision of this 
chapter may be fined not exceeding $50.00 for the first violation; and 
for any subsequent violation may be fined not exceeding $500.00 and, 
in addition thereto, have his license refused, suspended, or revoked. 

UTAH 
Rev. Stat. Ann. (Supp. 1939)• 

Milk Control Act 

Section 3-15-2 provides that the production, processing, and dis
tribution of fluid milk for consumption is vested with a public 

• The. provi~ions of this act giving ~e State Board of Agriculture the power 
to fix mtlk pnces and control surplus mtlk was held to be void as an unconstitu
tional d.elegation of legislative power because there was no legislative finding 
that price regulation was in the public interest and because there were no 
standnrd!l to guide the department in the control of surplus milk. Rowell et al. 
v. State Board of Agriculture, 99 Pac. (2d) 1 (19!0). 

21023fi•-4o-vol. 2-33 
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interest. In the interest of insuring to the people of the State of 
Utah an adequate and continuous supply of milk it is recognized 
that the production and distribution must be stabilized to the end 
that unfair practices heretofore existing in the industry be eliminated 
and that a fair price be maintained to avoid monopolies and insure . 
to the producer, distributor, and consumer of market milk a fair 
price for the commodity. 

Section 3-15-4 provides that the State Board of Agriculture shall 
administer and enforce provisions of this act,· and in addition to its 
other powers and duties shall have the following powers: 

(a) Upon written application of sixty percent in number and 
eighty percent in volume of the producers and sixty percent in num
ber and eighty percent in volume of the distributors of market milk 
within a market area order the following: 

1. That a market area be established. In determining this ques
tion the board shall consider the established marketing practices 
and competitive conditions existing in said area. 

2. That an administrative agency shall be elected by the members 
of the milk producing and distributing industry of the market area 
established to administer the orders of the board. The administra
tive agency herein provided for shall be truly representative of the 
milk producing and milk distributing industry in the market area 
and shall be elected by the members of the industry as provided by 
order· of the board. The administrative agency shall be constituted 
of such number as the board may designate, but the representation 
of producers and distributors shall be equal. The administrative 
agency shall administer all orders promulgated by the board and 
shall have power to do all things necessary to make the orders of 
the board effective. If the board should provide for the licensing 
of milk producers, distributors, and milk dealers the administrative 
agency shall have the power to cancel any license upon finding that 
the holder of said license has violated any of the orders issued by 
the board. No license, however, shall be canceled until after a public 
hearing of the administrative agency of which hearing the alleged 
violator has had actual notice. 

(b) After the designation of any market area in the State of Utah 
the board may, upon the written petition of any producer, distributor, 
milk dealer, organization representing producers or distributors, any 
consumer of market milk, or any group of consumers of market milk, 
residing within said trade area : 

1. Provide for fair trade practices within said market area. Any 
fair trade practice rule promulgated by the board for any trade area 
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under this subsection must be designed to and for the purpose of 
correcting some existing unfair practice in the industry which unfair 
practice militates against the best interests of the producers, con
sumers, distributors, or any combination of the aforementioned 
groups resulting in or likely to result in giving some individual or 
group of individuals some unfair advantage in the market milk 
industry or which may have a tendency to reduce or lower the 
quality of milk being produced and distributed in the area or having 
a tendency to create a surplus or shortage of suitable market milk. 

2. Provide for the control of surplus market milk, provided that 
such order shall be fair so as to give to all producers and distributors 
of market milk an equal opportunity to produce and distribute mar
ket milk; the orders to be made under this section should have for 
their ultimate end the providing of an adequate supply of pure, 
wholesome milk and at the same time prevent the creation of any 
surplus of market milk in the trade area for which the order is 
promulgated. 

3. To provide that each producer and distributor of market milk 
in the market area shall pay to the administrative agency theretofore 
provided by order of the board such sum as may be ordered by the 
board not to exceed one-fourth of one cent per pound of butterfat 
for each pound of butterfat produced, processed, and sold by the 
producer or distributor in the market area. The board shall not, 
however, at any time require the payment of any larger amount than 
is actually necessary to defray the necessary expenses of the adminis
trative agency in carrying out, operating, and administering the 
orders of the board in the market area. 

4. Provide by order for the licensing of producers and distributors 
and other purchasers of milk for resale in any given market area and 
to provide for payment of a license fee in connection therewith suf
ficient to defray the actual expense incident to· the issua~ce of said 
license; make rules and regulations whereby any license issued pur
suant to this subsection may be canceled by the administrative agency 
of the market area. Should the board require the licensing of produc
ers, distributors, and other purchasers of milk for resale within a 
designated market area, as provided by this subsection, it shall be a 
violation of this act for any producer, distributor, or milk dealer 
for resale to sell milk at wholesale or retail in the market area without 
having first procured such license. 

5. Provide, fix, and regulate a minimum market price for market 
milk. Such a minimum market price shall be construed to include 
the price paid by distributors to producers for their product and the 
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price paid by purchasers of milk for resale to distributors as well as 
the ultimate retail and wholesale prices to consumers. This price shall 
be the current market price and in determining this price the board 
shall consider the prices of other dairy products as well as the cost 
of producing, handling, pasteurizing, and distributing the product . 
which is ultimately sold to the consumer. 

6. To amend, modify, or cancel any existing order. 
Section 3-15--8 provides that after the hearing of all the evidence 

the board shall make such order as comes within the province of the 
petition as is supported by competent evidence. Such order when 
made and promulgated by the board shall be binding upon all produc
ers, distributors, milk dealers, and consumers of market milk within 
the area to which the petition and order relate. 

Section 3-15-10 provides that the violation of any order issued by 
the board shall constitute and be a misdemeanor. 

Section 3-15-11 provides that the orders and action of the board 
may be reviewed by an action in the district court. 

VERMONT 
L. 1937, act 99, amended by L. 1939, act 102 ._ 

Milk Control Act 

Section 3 provides for a milk control board of 3 members, one of 
whom shall be the commissioner of agriculture, another the com
missioner of public welfare, and the third appointed biennially by 
the governor. 

Section 4 provides that the board shall have the power to super
vise, regulate and control the distribution and sale of milk within 
the State. 

Section 9 provides that the board may adopt, promulgate and en
force such reasonable rules as are deemed necessary to carry out the 
provisions of this act. 

Section-{) provides that whenever the board shall determine, either 
upon complaint or upon its own initiative, after public notice and 
hearing, that the public health is menaced, jeopardized, or likely to 
be impaired or deteriorated by the loss or substantial lessening of 
the supply of milk of proper quality in a specified market, the board 
shall fix the just reasonable minimum or maximum price, or both, 

.. Act held constitutionaL State v. Auclair, 110 Vt. 147, 4 Atl. (2d) 107 (1939). 
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that shall be paid producers or associations of producers by dis
tributors, and the manner of payment, and the prices charged con
sumers and others for milk by distributors, as long as such condition 
is found to prevail in such market. In fixing such prices, the board 
shall investigate and ascertain what are reasonable costs and charges 
for producing, hauling, handling, processing, and any other services 
performed in respect to milk, and determine what prices for milk in 
the several localities and markets of the State, and under varying 
conditions, will best protect the milk industry in the State and insure 
a sufficient quantity of pure and wholesome milk to adults and minors 
in the State, and will best promote the public interest. The board 
shall take into consideration the balance between production and 
consumption of milk, the costs of production and distribution, and 
the purchasing power of the public, and the amount necessary to 
yield a reasonable return to the producer and to the milk dealer. 
Prices so fixed need not be uniform in all markets and may be 
changed from time to time after such notice and public hearing as 
deemed by the board in the public interest. Nothing herein shall 
be construed to prohibit a producers cooperative, organized under 
the public laws, from blending the proceeds from the sale of its milk 
in aU markets and all classifications, and distributing such to its 
members in accordance with the contract with its members, or from 
making deductions from sums due members of such sums as may 
be authorized by the membership to be so deducted. Purchases 
by or sales to authorized officials of any town or city charity or public 
welfare department or by charitable organizations approved by such 
city or town officials for charitable uses shall be exempt from the 
price fixing provisions of this act. *5 

Section 6 provides that the board may accept established and de
fined classes and grades of milk or may establish such classes and 
grades, and shall specify to what classes or grades the prices fixed 
pursuant to section 5 hereof shall apply.48 

Section 7 provides for the licensing, fees, and revocation of licenses 
for all distribution in the State. The board may decline to grant, 
suspend, or revoke any license when convinced that the distributor 
has or is violating any of the provisions of this act. 

Section 13 provides for a rehearing before the board by any person 
affected by any order of the board within 20 days after the order or 
decision of the board. 

41 Exemptions for charitable use beld not to be an unconstitutional discrim
Ination. State v. Auclair, supra . 

.. The sections giving the board the power to fi:.r. milk prices were held by 
the court not to be arbitrary nor discriminatory. State v. Auclair, 1upra. 
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Section 11 provides a fine for violation of not exceeding $100 or 
imprisonment for not more than 1 year or both. Each day during 
which such violation shall continue shall be deemed a separate offense. 

VIRGINIA 
Code Ann. (Michie and Sublett, 1936)• 

Milk Control Act 

Section 121lx (a) provides for the creation of a milk commission 
consisting of three members, two of whom shall be producers to be 
appointed by and at the will of the Governor. 

Section 1211y provides that the commission shall have power to 
supervise the milk industry and to make, adopt, and enforce all rules 
and regulations and/or orders to carry out purpose of act, and the 
granting of general powers shall not be qualified by granting special 
powers. 

The commission shall not exercise its power in any market until a 
public hearing is held for such market to determine that public 
interest requires an exercise of its power. A hearing may be called 
on its own motion, or on written application of a cooperative asso
ciation which in the commission's judgment supplies a substantial 
proportion of milk consumed in that market or if there is no associa
tion, the commission shall call a hearing on the written application 
of producers supplying a substantial portion of milk in that market. 
Such hearing may be held at such time and place, after notice, as the 
commission shall determine. 

The commission may withdraw the exercise of its powers from a 
market if after public hearing it determines it will be to the interest 
of the public to do so. 

The Commission, after public hearing and investigation, may fix 
the prices to he paid producers and/or association of producers by 
distributors in any market or markets, may fix the minimum and 
maximum-wholesale and retail prices to be charged for milk in any 
market, and may also fix different prices for different grades of milk. 
In determining the reasonableness of prices to be paid or charged 
in any market or markets for any grade, quantity, or class of milk, 
the commission shall be guided by the cost of production and dis-

111 Constitutionality ot the act upheld. Revn"lds v. Milk Commi.s8ion, 163 Va. 
957,179 S. E. 507 (1935), cited and tollowecl in Highland. Farm8 Dairy v. Agnew, 
800 U. S. 008, 57 Sup. Ct. 549, 81 L. Ed. 835. 
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tribution, including compliance with all sanitary regulations in forc'e 
in such market or markets, necessary operation, processing, storage 
and delivery charges, the prices of other foods, and the. welfare of 
the general public. 

In a designated market the commission may require licensing of 
all distributors. The commission may decline to grant, or may sus
pend or revoke a license already granted upon due notice and hearing. 

The commission may define what constitutes a national market 
area, and may define a milkshed to supply such market area, exempt
ing producers or producer distributors now shipping to a market 
area. 

The commission may delegate such powers, as it sees fit, to a milk 
board in any particular market area. 

Section 12llz provides that no distributor shall buy from a pro
ducer not licensed or deal with another distributor who is not 
licensed. 

Section 1211bb provides that any order of the commission refusing 
to issue a license, or suspending or revoking a license may be reversed 
on appeal to the supreme court of appeals. 

Section 121ldd provides that on refusal to obey any rule, regulation, 
or order of the commission or obey any subpoena, or on refusal of 
any witness to testify on matter on which he may lawfully be inter
rogated, it shall be the duty of the hustings court of city of Rich
mond upon application of the commission to compel obedience by 
attachment proceedings for contempt. 

Section 1211hh provides that in event of violation of any provisions 
of sections 1211w to 1211mm in addition to any other remedy, the 
commission may apply to any court of record in the city of Richmond 
for relief by injunction, if necessary to protect the public interest, 
without being compelled to allege or prove that any adequate remedy 
at law does not exist. 

Section 1211ii provides that any person violating any provisions 
of sections 1211 w to 1211mm or of any license issued by the commis
sion shall be guilty of a misdemeanor and may be prosecuted and 
punished therefor, and, upon conviction, shall be punished by a fine 
of not less than $25.00 or more than $100.00, or by imprisonment in the 
county jail for not less than 30 days nor more than 1 year, or by 
both fine and imprisonment, and each d!l-J during which such viola
tion shall continue shall be deemed a separate violation. Prosecution 
for violating the provisions of sections 1211 w to 1211mm shall be 
instituted by the commonwealth's attorney of the Commonwealth, or 
otherwise, in any county or city of the Commonwealth of Virginia 
in which the provisions of sections 1211w to 1211mm are in effect. 
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WISCONSIN 
Rev. Stat, (1939)41 

Milk Control Act " 

Section 100.03 provides that the department of agriculture and 
markets (a) shall have jurisdiction upon its own initiative or upon 
petition in writing to inquire into and determine the regulated milk 
markets of the State, and to inquire into any matter pertinent to 
regulation under this section in any such market and to prescribe such 
terms and conditions for the purchasing, receiving, handling, or sell
ing of regulated milk in any such market as it shall find necessary 
to eliminate unfair methods of competition or unfair trade practices, 
which terms and conditions may include schedules of prices for pro
ducers, dealers, and consumers, or either, and labeling. The depart
ment may include in its orders provisions reasonably necessary to 
prevent circumvention of such terms and conditions. In prescribing 
such terms and conditions the department shall consider among other 
things the terms of any collective bargaining agreement arrived at 
between producers and dealers. 

(b) Each dealer shall deduct from the price to producers an 
amount sufficient to administer this section, to be at the same rate for 
all markets and to be determined from time to time by the depart
ment, not exceeding one cent per hundred pounds of fluid distribution. 
Fluid distribution is the part of the producer's deliveries that is equal 
to the proportion of the entire receipts of the dealer distributed in 
actual fluid form plus the milk equivalent of fluid cream distributed, 
including milk produced by the dealer. 

(c) The department may order a further deduction, not exceeding 
one-half cent per hundred pounds of fluid distribution, in any regu
lated milk market when conditions in such market show need for such 
expenditure to promote increased consumption. 

(d) The dealer shall hold deductions in trust for and pay them 
to the department, together with an amount, as his share, equal to 
deductions under paragraph (c). . 

(e) The department, with the advice of a local committee of pro
ducers and dealers, shall use the advertising fund created by the 
deductions under paragraph (c) and dealer payments under para
graph (d) for the purpose of promoting increased consumption of 
regulated milk in such market. 

• This act expires December 31, 1941, or earlier if the department determines 
that economic conditions no longer warrant it. 

'"Act held to be constitutional. State e:r reZ. Finnigan, Atty. Gen. et al. v. 
Li1Woln Dni1"11 Co., 221 Wis. 1, 265 N. W. 197 (1936), reh'g. den. Id. 265 N. W. 
851 (1936). 
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No person shall engage in business as a dealer without a license 
therefor under this section, except a producer distributing milk only 
and not to exceed ten quarts daily, and except that a dealer not 
bottling milk or cream in any fluid form shall not be required to be 
licensed for the operation of a; grocery or delicatessen store, meat 
market, bakery, confectionery store, or restaurant. 

Application for license shall be made in writing and under _oath, 
giving such pertinent information, in such form, as the department 
shall require, and accompanied by a fee of ten dollars, which shall be 
retained whether or not a license is issued. All licenses shall expire 
on December 31 in the year for which issued. 

The department shall issue license to each person making proper 
application and who is fit and equipped for the business. License 
may be denied, suspended, or revoked by special order after notice and 
hearing as provided in section 93.18, when the applicant or licensee is 
unfit or unequipped for the business. 

The department shall consider, in addition to other matters, the 
character and conduct, including past compliance or noncompliance 
with law, of the applicant or any person to be connected with the busi
ness, and the financial responsibility of the applicant. The depart
ment may at any time require an applicant or licensee to file with it 
a surety bond conditioned for the prompt delivery of the price to 
producers.50 · 

Such license is not transferable. Sale or other transfer of the regu· 
lated milk business of any dealer to another person shall void such 
dealer's license as of the day of transfer. 

Actions to enjoin violation of this section or any order thereunder 
may be commenced and prosecuted by the department in the name of 
the State in any court having equity jurisdiction, whether or not the 
equity jurisdiction specifically conferred upon such court is broad 
enough to cover actions under this section. This remedy is not 
exclusive. 51 

10 This section construed to imply a legislative intent to empower the Depart
ment to deny renewal of a license if applicant was found to have failed to 
comply with orders of the Th>partment. B!thler v. Department of Agriculture 
and Markets, 229 Wis. 133, 280 N. W. 367 (1938). 

" DMler who sold milk to a hospital at prices lower than those fixed by the De-
partment was held to be guilty of unfair trade practices. Renewal of license was 
propt>rly dPni4:'d. Gag1wn v. Department of Agril'tllfure and Markets,- Wis.-, 
286 .N. W. 549 (19391. Se-e al~o Gfllden Harrest Dairy Co. v. Department of 
Ag~'tculture and Markets,- W1s. -, 286 N. W. 865 (1939); National Guernsey 
Da1r,1. fn('. v. Department of Agriculture and Markets, - Wis. -, 28ti N. W. 
868 (1939). 



SECTION 2 

AGRICULTURAL 

COMMODITIES AND FOODSTUFFS 

• 
CALIFORNIA 

Agric. Code (Deering, Supp, 1939) 
Agricultural Commodities 

Section 1300.13 provides that the Director of Agriculture is 
authorized to administer provisions of this Act. In order to effec
tuate the declared policy of the act, the director is further authorized 
after due notice and opportunity of hearing to enter into marketing 
agreements with processors, distributors, producers, and others 
engaged in the handling of any agricultural commodity. 

Section 1300.14 reads : " (a) After such notice and hearing the 
director shall issue a marketing order if he finds and sets forth in 
such marketing order that such order will tend to: 

"(1) Reestablish or maintain prices received by producers for such 
agricultural commodity at a level which will give to such commodity 
a purchasing power, with respect to the articles and services which 
farmers commonly buy, equivalent to the purchasing power of such 
commodity in the base period. The base period shall be such prior 
period in which the director finds that (a) the volume of production 
of such commodity was adequate to supply the requirements of con
sumers thereof and (b) the returns to producers thereof were suf
ficient to provide an adequate standard of living to the farm operator 
and his family. 

"(2) Approach such equality of purchasing power at as rapid a 
rate as is feasible in view of the market demand for such commodity. 

"(3) Prevent the unreasonable or unnecessary waste of agricul
tural wealth because of improper preparation of such agricultural 
commodity for market, lack of uniform grading and inspection, or 
excessive ::shipments to markets. 

453 
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"( 4) -Protect the interests of consumers of such commodity, by 
exercising the powers of this chapter only to such extent as is neces
sary to establish the equality of purchasing power described in sub-
section ( 1) of this section. . 

"(b) In making the findings set forth above in this section, the 
director shall take into consideration any and all facts available to 
him with respect to the following economic factors : 

"(1) The quantity of such agricultural commodity available for 
distribution. 

"(2) The quantity of such agricultural commodity normally re
quired by consumers. 

"(3) The cost of producing such agricultural commodity as deter
mined by available statistics and surveys. 

" ( 4) The purchasing power, of consumers as indicated by reports 
and indices. 

"(5) The level of prices of other commodities which compete with 
or are utilized as substitutes :for such agricultural commodity. 

" ( 6) The level o:f prices of commodities, services, and articles 
which farmers commonly buy.'' 

Section 1300.19 provides that any person violating any order, rule, 
and regulation or any of its provisions, shall be guilty of a mis
demeanor punishable by fine or imprisonment or both, and that the 
attorney general on complaint or on his own initiative may bring 
an action enjoining violations or threatened violations of any of the 
provisions of the act in the superior court in any county where such 
violations are occurring. 

Agric. Code (Deering, 1937) 
Agricultural Marketing 

Dairy Products 

Sections 7 43 and 7 44 provide that the Director of Agriculture is 
authorized to issue licenses and enter into marketing agreements with 
manufacturers, processors, producers, associations of producers, dis
tributors, and retailers of manufactured dairy products for any 
dairy product. Representative persons or groups engaged in pro
duction, manufacture, or distribution of dairy products, may make 
application to formulate such agreements. 

Section 7 45 provides that such marketing agreements contain such 
provisions as may be necessary to carry out the policy of this chapter, 
and may include. provisions: 

1. For the appointment of local control boards with such powers 
as are specified in the agreement. 

2. For the raising of funds, derived equitably from all producers, 
distributors, and manufacturers participating in any marketing 



FOODSTUFFS 455 

agreement, for the purposes of and to be used to the extent specified 
in the marketing agreement. From such assessments, there shall 
be paid to the director such sum, as may be necessary to defray the 
expenses incurred by the director in carrying out the provisions of 
this article. 

3. For the establishment of price levels and margins, and the fixing 
of prices to be paid producers, and the fixing of resale price§, in 
such manner as the agreement may provide. 

4. For the establishment of a code of fair practices. 
5. For sales stimulation and educational activities. 
Section 746 provides that an agreement signed in. accordance with 

provisions of the Act is to be approved by the director. If it is 
approved, the director is to issue an order establishing the agree
ment, whereupon it becomes effective. 

Section 747 provides that after due notice and opportunity for 
hearing, licenses issued under the act may be revoked by the director 
for violation of any provisions of the agreement; persons violating 
any of the provisions of the act or agreement may also be subject to 
civil liability for damages actually sustained. 

Section 749 provides that upon application of 51 percent or morij 
of persons and production eligible to participate in the initiation 
of the agreement, the director may order the agreement revoked. 

Gen. Laws (Deering, 1937), Act 2666 
Foodstuffs 1 

Section 3 provides that the director of agriculture shall administer 
and enforce the provisions of this act. He is authorized to issue, 
administer, and enforce marketing orders regulating the processing 
and marketing of processed foodstuffs by processors or distributors 
within the State; after giving due notice, the director shall call a 
public hearing to determine whether the issuance of proposed mar
keting orders will tend to effectuate the declared purposes of the act. 

Section 4 reads: "Upon or after the completion of any hearing, as 
provided in section 3 of this act, the director may issue a marketing 
order for such processed foodstuff if he finds and sets forth any or 
all of the following facts: 

" (a) The conditions in the processing or marketing of such par
ticular processed foodstuff tend to deceive the purchasing public, 

1 In a suit for injunction to restrain the Director of Agriculture from enforcing 
the Foodstuffs Marketing Act, with respect to fixing a minimum sale price, the 
court held that the act was not an unconstitutional delegation of legislative 
powers. The director's powt>r to fix minimum prices is discretionarv and 
until price is fixed, the court cannot determine whether it violates the Federai 
Constitution. We&t Coast Macaroni Mfg. Co. v. Brock, 24 Fed. Supp. 442 (1938) 
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develop monopoly, impede free and open competition, or decrease the 
consumption of superior qualities of such foodstuff. 

"(b) The lack of uniform grading or inspection results in the 
inefficient and disorderly marketing of the particular processed food
stuff and in wasteful distribution. 

"(c) The marketing order will tend to (1) eliminate the use of 
unfair practices and the sale of processed foodstuffs below cost, (2) 
prevent the deception of the purchasing public and the development 
of monopoly, ( 3) promote free and open competition, and ( 4) encour
age the consumption of superior qualities of such foodstuff. 

" (d) The marketing order will tend to result in the efficient and 
orderly marketing of such processed foodstuff and in the use of more 
economic methods of distribution. 

" (e) The marketing and processing order will adequately protect 
the interests of consumers and will not result in the undue enhance
ment of prices paid by consumers for such processed foodstuff. 
~'(f) The marketing order will not be detrimental to or injure the 

interests of producers, if any, within this State, who may be affected 
by the provisions of such order." 

Section 5 provides that when issuing a marketing order, the di
rector is empowered to make provision for the prohibition of any or 
all of the following unfair practices: 

(a) The payment or allowance of rebates, refunds, or other 
unearned commissions or discounts of any kind to any customer, 
whether in the form of money or other goods or services of value. 

(b) The giving of any product for the purpose of obtaining busi
ness or trade of a customer: Provided, That gifts of any product to 
recognized charities shall not be prohibited. 

(c) The false or misleading advertising of any processed foodstuff. 
(d) The disparagement falsely by any statement, written or oral, 

or by any other act whatsoever of the weight, substance, grade, or 
quality of a competitor's goods, prices, or products. 

(e) The inducement or attempt to induce the breach of existing 
contracts between competitors and customers by interference with the 
provisions- of such contract with the purpose and effect of embar
rassing competitors in their business. 

(f) The malicious enticement of employees of competitors with the 
purpose and effect of hampering, injuring, or embarrasing competi
tors in their busi11ess. 

(g) The imitation of trade-marks, trade names, slogans, or other 
marks of identification of competitors in any case in which such 
imitation has the tendency or capacity to mislead or deceive pur
chasers or prospective purchasers. 
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(h) The failure by any processor or distributor to file an open price 
schedule as required or to sell or off'er to sell processed foodstuffs 
at the current open price filed by such processor or distributor. The 
director is authorized to prescribe methods (a) whereby processors 
or distributors of a processed foodstuff shall, from time to time, file 
with the Department of Agricultur'! or with the advisory board, 
open price schedules which will designate the prices at which such 
processor or distributor is selling such processed foodstuff, ana (b) 
whereby rules and regulations may be established with respect to the 
modification of such filed open price schedules. The director may 
include, among other provisions for such filing of open price sched· 
ules the following: · 

(1) Each processor or distributor in the industry shall file within a 
designated period from the date of the issuance of the processing and 
marketing order, either with the Department of Agriculture of the 
State of California or with the advisory board, a price list stating the 
prices at which he sells or offers to sell such processed foodstuff. .In 
the event that the processor or distributor thereafter desires to change 
such price list, he shall file a revised price list with said department 
or with said board in the manner and at the time designated by 
said order. 

(2) Said price list so filed shall declare each and every price, allow
ance, term, and condition of sale or offer to sell any processed foodstuff 
covered by such order. 

(3) Such open price list shall be uniform to all buyers purchasing 
under similar conditions of sale and delivery from such distributor or 
processor. Any direct or indirect price concession from such open 
price list, whether by rebate, allowance, payment, free deal, gift, or by 
any other means whatsoevet·, by such processor, his agent, sales repre
sentative, or any person acting on his behalf, shall be prohibited. 

( 4) Such price list shall not contain any price or offer of any dis· 
count for the quantity of processed foodstuffs sold unless such price or 
discount is based upon and reasonably measured by a substantial 
difference in the quantity of such foodstuffs so sold and delivered. 

(i) The sale or offer to sell processed foodstuffs at less than the cost 
of such processor or distributor as defined by the provisions of this 
act. At any hearing upon a marketing order or thereafter, the 
director may provide for the submission to him of a cost survey which 
shall show the minimum costs, determined pursuant to the definition 
and provisions relating to costs in this act, that prevail in the proc
t.>ssing or marketing of a processed foodstuff for the State or portion 
tht.>reof in which such order is, or is to be, effective. In the event 
the director finds that such cost survey completely sets forth the 
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matters hereinabove specified, the director may append the results 
of such cost survey to the marketing order. Said cost survey when so 
appended shall be deemed competent evidence to be used in proving the 
costs of the person, firm or corporation complained against within the 
provisions of this act; provided that the provisions of paragraph ( i) 
shall not apply to any lot of processed foodstffs which is being sold in a 
bona fide sale to close out a business, or by order of any court to dis
charge a debt or, in the event such lot of processed foodstuffs has be
come damaged, to avoid further loss or deterioration, provided such lot 
of damaged foodstuffs is plainly marked with the words "Damaged 
Goods," in which event it shall be the duty of the seller of any such lot 
to notify the State Department of Agriculture of his intention to sell 
such lot or to conduct such sale of such lot prior to the sale thereof. 

Section 6 provides that the director may suspend, amend or termi
nate any marketing order issued by him whenever he finds that such 
order does not tend to effectuate the declared purpose of this act. 

Section 9 provides that every person violating any provision of the 
act or any order duly issued by director shall be guilty of a mis
demeanor; and, upon complaint of any person, or on his own initi
ative, the attorney general may institute proceedings to enjoin 
continued violations of any provision of this act or order duly issued. 

GEORGIA 
Code Ann. (Park, et al., 1936) 

Agricultural Marketing 

Section 5-211 provides that the commissioner of agriculture is 
hereby authorized to make such rules and regulations as in his judg
ment may be necessary to properly conduct such farmers' markets, 
both wholesale and retail. 

Section 5-217 provides that the commissioner of agriculture is 
authorized to fix from time to time, as he may deem necessary, mini
mum pric~s on the different grades and classes, as herein provided for, 
and to enforce the same by not permitting any one to sell any fruits, 
vegetables, or truck crops within the bounds of any market estab
lished, at a lower price than the minimum price fixed by him. 

Section 5-221 provides that in carrying out the provisions of sec· 
tions 5-:-208 to 5-223, inclusive, the commissioner of agriculture shall, 
and is hereby authorized to use every division of the department of 
agriculture, including the bureau of markets, and to exercise powers 
heretofore granted in other laws to the commissioner of agriculture, 
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the department of agriculture, and to any other subdivision of the 
department of agricultm:e, in addition to the powers and duties pre
scribed in said sections. 

IDAHO 
L. 1935, e. 113 

Agricultural Marketing 

Section 2 provides that the agricultural adjustment board shall 
consist of five members, one of whom shall be the commissioner of 
agriculture. The others are to be appointed by the Governor. The 
board is authorized to make the necessary orders, rules, and regula
tions for the discharge of duties imposed upon them. 

Section 3 provides that the board may approve any agreement or 
code for carrying out the purposes of this act . among producers, 
associations of producers, manufacturers, processors, distributors, 
and others handling any agricultural commodity, or the food deriva
tives thereof, produced or marketed within the State of Idaho, sub
mitted to the board for approval under this act, if the board, after 
such hearings and investigations as it may deem necessary, finds 
that (1) the agreement or code has been executed or is approved 
by persons, or the representatives of persons, producing, processing, 
manufacturing, distributing, or handling a substantial majority, 
to be determined by the board, of the volume or output of the busi
ness within the State of Idaho, measured in dollars and units, of 
the commodity or industry covered by such agreement or code; and 
that (2) the provisions of such agreement or code are not inequitable 
to the producers, manufacturers, processors, distributors,· or other 
handlC'rs of such product or products produced or marketed within 
the State of Idaho nor contrary to the interests of the consumers 
thereof and of the general public; and that (3) the conditions pro
posed to be remedied by such agreement or code are detrimental to 
the public health, or tend to impair the solvency of the industry 
and to cause substantial defaults in the payment of taxes levied for 
carrying on the functions of goyernment, or are a menace to the 
welfare or reasonable comfort of the inhabitants of the State. 

A:.rreements and codes under this act may include such provisions 
regulating trade and marketing practices and prices in the industry 
covered and subject to the provisions thereof as may reasonably be 
calculated to aid in nccomplishinl! the purposes of such agreements 
or rodes and the purposes and policies of this act, but the board 

21023:1.-4Q-vol. 2--34 
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may require that the price to be paid by consumers shall not be 
increased by the terms of any agreement or code until after a public 
-hearing has been held thereon after such notice to the public as 

. 'the board may deem reasonable under the circumstances. Each. 
agreement and code shall define clearly the territory embraced within 
and covered by the provisions thereof, and, subject to the supervision 
of the board, it shall be administered by the code authority for the 
industry. The members of the code authority shall be resident tax
payers and have such other qualifications and be selected in such 
manner and serve for such time as may be provided in the code 
as finally approved by the board, and they may be removed from 
office by the board for neglect of duty and failure to cooperate 
with the board in the enforcement of the code. The duties and 
powers of such code authority shall be such as are delegated to it 
under such agreement or code, and the board may delegate to such 
code authority, from time to time as the board may deem necessary 
or proper for carrying out the purposes of this act, additional power 
and authority within the powers vested in the board over such 
industry by this act. The board may by order duly entered in its 
minutes extend the provisions of any code, so approved as aforesaid, 
over all engaged in the industry within the territory embraced in 
the code, and it may by its order extend the limits of the territory 
covered by such code. 

Section 5 provides that the provisions of agreements and codes ap· 
proved by the board, relative to fair competition and fair trade prac
tices for any industry shall, so long as such agreement or code is in 
effect, constitute the legal standard of fair competition and fair trade 
practices for such industry in all of the intrastate business and intra
state transactions within the State. Violations of such standards by 
any person engaged in such industry within the State shall be deemed 
unfair competition, contrary to the public policy and general welfare 
of this State and shall be a violation of this act. 

Section 14 provides that any person who violates any· provision 
of this act, or any order, rule, or regulation promulgated by the 
board, including the provisions of any code or agreement approved 
by the board is guilty of a misdemeanor, and may be enjoined in 
any of the district courts of the State in county where defendant 
resides. 

. MASSACHUSETTS 
Section!'i 9E and 9H of Chapters 23 [Ann. Laws (1933}] provide that 

whenever the Governor shall determine that an emergency exists in re-
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spect to food and fuel, he may designate the director of the division on 
the necessaries of life to act as emergency food and fuel administrator. 
The Governor shall have the power to promulgate such orders, rules and 
regulations with respect to. supply, distribution and prices of such · 
commodities as rna ybe necessary to carry out the purposes of the act. 
See Fue~ Price Fixing, infra. 

OREGON 
L. 1st Ex. 1935, e. 65 

Agricultural Marketing Act 

Section 1 provides that ( 1) through the exercise of the admhlistra
tive powers conferred upon the Director of Agriculture under this act, 
to establish and maintain such balance between the marketing and 
consumption of the agricultural commodities hereinafter specified, 
and such marketing conditions and practices therefor, as will reestab
lish prices to producers thereof at a level that will give said commodi
ties a purchasing power (hereinafter referred to as "exchange value") 
with respect to articles that said producers buy, equivalent to the 
purchasing power of said agricultural commodities in the base period 
of August 1909 to July 1914, including current interest, payments per 
acre on farm indebtedness secured by real estate, and tax payments on 
farm real estate, as contrasted with such interest payments and tax 
payments during said base period. 

(2) To protect the interest of the consumer by approaching the level 
of prices which it is declared to be the policy of the legislature to 
establish, by gradual correction of the current level at as rapid a rate 
as may be in the public interest and feasible in view of the current 
consumptive demand in local and other markets, and authorizing no 
action under this title which has for its purpose the maintenance of 
prices to producers above the level which it is herein declared to be 
the policy of the legislature to establish. 

Section 4 provides that (a) If upon the basis of such investigation 
the director at any time finds that (1) the current average farm price 
for any such agricultural comlJlodity is less than the fair exchange 
value thereof, or that the average farm price of such commodity is 
likely to be less than the fair exchange value thereof for the period 
in which the production of that commodity during the then current 
or next succeeding marketing yea'r is normally, or will be, marketed; 
and (2) the conditions of and factors relating to the production, proc
essing, manufacture, marketing, and consumption of that commodity 
are such that the exercise of any one or more of the administrative 
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powers conferred upon the director hereunder would effectuate in 
whole or in part the declared purpose of this act, the director shall 
immediately proclaim lhat determination in the form of written find
ings of fact, and shall institute, make effective, administer, and enforce· 
as to that agricultural commodity as provided in this act marketing 
standards which shall include such one or more of the regulations 
by this act authorized by the director to be made effective as the 
director shall find administratively practicable and best calculated 
to effectuate the declared purpose of this act: Provided, however, That 
no such standards shall be made effective under this act without a 
public hearing thereon first being called and held by the director with 
not less than 10 (10) days notice to all interested persons, such notice 
to be given by posting the same conspicuously in the offices of the 
state director of agriculture in Salem and Portland, . Oreg., mailing 
a copy thereof to each of such persons . and organizations as in the 
discretion of the director are likely to be interested in the matt~rs 
involved, and releasing the same to the press generally within this 
State. 

(b) In addition to any such investigation made under this act on 
the director's initiative, the director shall cause to be made a further 
investigation and shall hold public hearing, as aforesaid, to determine 
whether or not there should be made effective under this act marketing 
standards for any agricultural commodity, in the event written petition 
for such investigation, hearing and standards shall be filed with the 
director, signed by not fewer than· one hundred (100) producers 
of the agr1cultural commodity involved, or by producers, distributors, 
or processors of said commodity numbering not fewer than thirty 
per centum (30%) of the total known number of such producers, dis
tributors, or processors in this State. The director's written ruling 
on such petition shall be issued not later than thirty (30) days follow
ing his receipt of the petition. 
. Section 5 provides that (a) except as otherwise provided in this 

act, any marketing standards prescribed under this act· as to any 
commodity or product shall include such one or more of the follow
ing regulations as are found by the director to be necessary to 
effectuate the declared purpose of th~ act, and no others: 

(1) Limiting, or providing methoi:ls for limitation of, the total 
quantity of any such commodity or product, or of any grade, size or 
quality thereof, produced during any specified period or periods, 
which may be marketed or transported for market within this state, 
during any specified period or periods. 

(2) Allotting, or providing methods for allotting, the amount 
thereof which each handler, processor, or distributor may purchase 
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from or distribute, process, or handle on behalf of any and all pro
ducers thereof, during such period or periods, under a uniform rule 
based upon the amounts produced or sold by such producers in such 
prior period as the director determines to be representative, or upon 
the current production or sales of such producers, or both, to 
the end that the total quantity thereof to be so purchased, dis
tributed, processed or handled during any specified period or periods 
shall be apportioned equitably among such producers. -

( 3) Allotting, or providing methods for allotting, the amount of 
any agricultural product, or any product thereof, or any grade, size 
or quality thereof, which each handler or processor may market or 
transport for market within this state, under a uniform rule based 
upon the amounts which each such handler or processor has available 
for current marketing or upon the amounts marketed by each within 
this state in such prior period as the director finds to be representa
tive, or both, to the end that the total quantity of such commodity 
or product, or any grade, size or quality thereof, to be marketed or 
transported for market within this state during any specified period 
or periods, shall be equitably apportioned among all persons 
marketing the same. 

( 4) Determining, or providing methods for determining, the exist.. 
ence and extent of the surplus of any agricultural commodity or 
product thereof, or of any grade, size or quality thereof, and providing 
for the control and distribution of such surplus and for equalizing the 
burden of such surplus elimination or control among the producers 
and handlers thereof. 

( 5) Establishing, or providing for the establishment of, reserve 
pools of any agricultural commodity or product thereof, or of any 
grade, size or quality thereof, and providing for the equitable dis
tribution of the net return derived from the sale thereof among the 
persons beneficially interested therein. 

(6) Regulating prices, charges and terms at or for which such 
commodity, or product, or any grade, size or quality thereof, may be 
sold by or purchased from or handled for the producer thereof, for 
processing or resale within this State, andjor at which such com
modity or product or any grade, size or quality thereof may be 
handled, offered for sale or sold within this State at wholesale or 
at retail. 

{7) Regulating the price margins or price spreads of processors, 
handlers and distributors. 

(8) Providing that such commodity or product or any grade, size 
or quality thereof, shall be sold or offered for sale by the handler 
thereof only at prices filed thereby with the director in the manner 
by him prescribed. 
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(9) Specifying and prohibiting in the· handling, marketing and 
distribution of such commodities or products, or any grade, size or 
quality thereof, such trade practices or methods of competition as 
are unfair or fraudulent as to consumers, producers or competitors.· 

( 10) Such further provisions, incidental to and not inconsistent 
with the foregoing, as may be necessary to effectuate the prescribed 
standards. 

(b) Any price regulation by the director hereunder Hlay include 
or consist of the establishment of minimum andjor maximum 
prices; and establishment of minimum and/or maximum margins, 
markups or spreads; and the establishment of minimum and/or 
maximum discounts and terms and conditions of sale and purchase. 
Only such price, price spread, discount, or other term or condition 
of sale or purchase shall be established or prescribed by the director 
as is reasonable, taking into consideration, among other factors, the 
following: Reasonable average cost of production, handling, proc
essing andjor distribution of the commodity or product involved and 
the amount necessary to produce a reasonable return to the producer, 
processor, and/or handler, as nearly as the same may be determined; 
consumptive demand and market conditions, both local and other
wise, and the prices at which available markets may absorb the 
maximum quantity; prices or costs of other and competitive com
modities or products; and proper maintenance of an adequate and 
reasonably efficient production and marketing system. Such regu
lations for price spreads, discounts, terms and conditions of sale 
and purchase may vary in different parts of the State according to 
varying conditions and costs of production, transportation, process
ing, manufacturing, marketing, and distribution. 

(c) While there shall be in effect under this act any regulation of 
charges or price or of price spreads, it shall be unlawful for any 
person to buy or offer to buy, handle or sell, the commodity or product 
involved at any price, charge or price spread other than in accordance 
with said regulation; and any method, device or transaction whereby 
any person buys or offers to buy, handles, sells or offers to handle or 
sell, at a-price, charge, or a price spread other. than in accordance 
with the regulation applicable to the commodity or product or grade, 
size or quality thereof, whether by discount, rebate, free service, ad
vertising allowance, gift or otherwise, hereby is declared unlawful. 

(d) In any exercise of the authority specified in paragraphs (1), 
(2), (3), and ( 4) of this section, or any thereof, the total marketable 
quantity of the commodity involved shall be the greatest quantity 
which the director shall determine may be so marketed at reasonable 
prices to the consumers, and at the greatest net returns to the pro-
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ducers thereof which are not in excess of the fair exchange value or 
parity price to the producer, of that commodity: Provided, however, 
That in no event shall such total quantity be less than that necessary 
to meet the reasonable requirements of the people of this State. In 
establishment or administration under said paragraphs of any in
dividual marketing allotments or quotas, whether for producers or 
others, no person shall be precluded from obtaining such quota.. by 
reason of not having previously engaged in the production or market
ing of the commodity involved.2 

TEXAS 
Stat. (Vernon, Supp., 1938), art. 5764a 

Agricultural Marketing-Citrus 

Section 1 provides that this act is intended to eliminate the un
reasonable waste and inefficient use of citrus resources in this State, 
while at the same time preserving to citrus producers of the areas 
covered by this act an equality of opportunity. 

Section 3 provides that Commissioner of Agriculture is empowered 
to execute marketing agreements and issue licenses te persons engaged 
in transactions of intrastate commerce. 

Section 4 provides that whenever the commissioner has reason 
to believe the execution of a marketing agreement or issuance of 
a license will tend to effectuate the declared policy of this act, he 
shall on his own motion; or upon application of producer of such 
commodity, hold a hearing within the citrus area and shall hear 
evidence offered by any interested party. · 

Section 5 provides that if upon such hearing it shall be found 
by the commissioner that the following facts actually exist : 

1. The supply of citrus fruit available for marketing exceeds or 
is likely to exceed the demand therefor at prices which will provide 
a reasonable return to representative producers of such citrus fruits. 

2. The return to producers of such citrus fruits will tend to be 
increased through the operation of the marketing plan. 

8. The marketing plan may be operated without permitting un-

1 Plaintiffs who processed and distributed 75 percent of butter in Oregon 
could not maintain an action for declaratory judgment regarding constitution· 
ality ot Agricultural Marketing Act, purporting to authorize director of agri· 
culture, under certain conditions, to promulgate and enforce rules and regula· 
tlons establishing marketing standards, where director bad promulgated no 
rules. Mere existence ot act did not ot itself create a justiciable controversy. 
0re(IQfl Creamet11 Mtra. A88'tl. v. White, 78 Pac. (2d) 573 (1938). 
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reasonable profits to producers of such citrus fruits and without 
unreasonably enhancing prices of such citrus fruits to consumers. 

4. The plan will tend to advance public welfare and conserve the 
agricultural wealth of the State by preventing threatened economic 
or agricultural waste; and will tend to prevent disorderly marketing 
of citrus fruits. He shall make written findings to that effect and 
shall enter into a market agreement or agreements and issue licenses, 
or both. If he shall find against the existence of any of the facts 
required to be present under this section, he shall not issue such 
marketing agreement or license. 

Section 6 provides that the commissioner shall take the following 
factors into consideration in making his findings : 

(a) The quantity of the various grades, varieties, and qualities 
of the particular fruit under consideration and available for dis
tribution to consumers in the marketing seasons during which the 
proposed program is to be effective. · 

(b) The quantity required by consumers. 
(c) Cost of production. 
(d) General purchasing power of consumers. 
(e) General level of pric~s o( commodities which farmers buy. 
Section 7 provides that marketing agreements executed and licenses 

issued shall contain one or more of the following terms and condi
tions. 

(1) Provide methods for the limitation of the total quantity of 
fruit produced during a specified period. 

(2) Provide methods for allotting the amount of citrus fruits 
which each handler may market in or transport based upon (a) 
the amounts which each handler has available for current shipment, 
or (b) upon the amounts shipped by each handler in such prior 
period as· the commissioner determines to be representative to the 
end that th~ total quantity of such fruits to be marketed in or trans
ported shall be equitably apportioned among all the handlers thereof. 

(3) Provide methods for determining extent of surplus and pro
vide for the control and disposition of such surplus. 

Section 8 provides that additional terms and conditions ~f market
ing agreement shall provide for the selection of a committee with 
power to make rules and regulations to effectuate the terms and 
provisions of such license; to receive, investigate, and report to com
missioner complaints of violations; to recommend amendments; to 
collect from each handler a fee representing his pro rata share of 
such estimated expenses, including expenses incurred in hearings 
and expenditures to be incurred by administrative agency. 
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Section 9 provides that no license issued pursuant to this act shall 
become effective (a) unless the handlers of not less than 51 percent 
of the volume of the commodity covered by such license or 51 percent 
of the number of such handlers have assented thereto in writing, 
and (b) unless a~d until the commissioner determines that the issu
ance of such license is approved by at least 66% percent of producers 
engaged in production of such fruits, or, by producers who during 
a representative period have produced for sale at least 66% percent 
of the volume of such fruits produced for market within the area 
covered by such license. 

Section 11 provides that the commissioner upon investigation may 
terminate or suspend for a specified period the operation of such 
marketing agreement or license. 

Section 13 provides that the commissioner may adopt and enforce 
all rules, regulations, and orders necessary to carry out the pro
visions of this act. 

Section 14 provides that the commissioner may revoke or suspend 
the license for violation thereof, and that every person who violates 
any provision of any marketing agreement or license who after revo
cation of license engages in a transaction mentioned therein, shall be 
guilty of a misdemeanor and upon conviction, punished by a fine 
of not less than $50.00 nor more than $500.00 or by imprisonment 
of not less than 10 days nor more than six months or by both fine and 
imprisonment. 

Any person wilfully exceeding any quota fixed for him under 
any license shall become civilly liable to the State. Attorney gen
eral of State or any district attorney of this State may bring an 
action for injunction against any person violating any provision~ 
of the mar,keting agreement or license. 

Section 19 provides that the antitrust laws shall be unaffected by 
this act. 

Section 21 provides that this act shall be effective only in areas of 
any 3 citrous fruit producing counties whose boundaries are con
tiguous to each other and whose aggregate population is not less 
than 165,043 inhabitants.3 

• Commi!ilsionE>r of Agri<'ulture threa tE>nE'd to suspE-nd the license of the peti
tionlc'rs to handle citrus fruit because thlc'y were alleged to have violated an 
order made by the commiAAioner fixing a minimum price for citrus fruit on the 
tr!'f'. Pt>titioner questioned the commi!ilsioner's authority to issue such order. 
'l'he court held that the Citrus Marketing Act did not authorize fixing of mini· 
mum price for dtrns fruit on the tree and did not confer the right of price 
fixing on the Commissiont'r of Agt·iculture or authorize him to fix minimum 
priws on citrus fruits. The ordt>rs of the commissioner are void, and therefore 
dt•dnrE'd tht> •'rders lnmlid. MtDonald v. American Fruit Grower& 126 S. W. 
(2d) 83 (1931;1). • 



SECTION 3 

COAL AND FUEL 

• 
COLORADO 

Stat. Ann. (Michie, Supp., 1939), e. nr 
Coal 

Section 167 (1) provides that the mining and marketing of coal 
is ~ereby declared to be a business affected with a public interest. 
The purpose of this article is to eliminate unfair trade practices in 
the production and marketing of coal within the State of Colorado. 

Section 167 (2) provides that the public utilities commission has 
jurisdiction to enforce provisions of this article. 

Section 167 (3) provides that there shall be two producing 
districts. 

Section 167 (4) provides that the commission shall approve or 
prescribe a code of fair competition to regulate the sale and distri
bution of coal produced within the district and shall prescribe the 
minimum prices for such coal. The commission shall prescribe such 
orders, rules, and regulations as it finds necessary to carry out the 
purposes of this article and to maintain conformity of such district 
codes to the corresponding national codes. The commission may 
utilize services of agencies created under the National Bituminous 
Coal Act of 1937. 

Section 167 {5) provides that upon approval of the code, the com· 
mission shall mail a copy to each coal producer in district. 

Section 167 (6) provides that violation of the provisions of this 
article shall constitute a misdemeanor and shall subject the offender 
to a fine of not more than $500. 

Section 167 (8) provides that every contract for the purchase of 
coal shall contain provision that the seller will comply with any 
code approved by the commission. 

Section 167 (11) provides that from and after the effective date 
of this arlicle and during the continuance here of all contracts made 

469 
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for the sale of coal in Colorado shall specifically provide that they 
are subject to the provisions of any code which may be adopted 
hereunder affecting the price of such coal, and the making of any 
contract without such provisions shall constitute a violation of this · 
article. 

CONNECTICUT 
Gen. Stat. (1930) 

Fuel 

Section 2306 provides that the term "hoard," as used therein, shall 
mean that any person, firm, or corporation dealing in fuel withholds 
the same from sale or delivery at a reasonable price during an emer
gency. The term "profiteer," as used herein, shall mean any person, 
firm, or corporation which holds for· sale, or sells, fuel at an exces
sive profit, or charges an excessive rate or places unreasonable restric
tions or conditions upon the sale, delivery or transportation of fuel. 

The section further provides that whenever the governor shall, by 
public proclamation, declare that an emergency exists because of a 
fuel shortage the provisions.hereof may be enforced from the date 
of such proclamation until, in like manner, he shall declare the 
emergency at an end. 

During such emergency, no person, firm, or corporation, and no 
employee of any person, firm, or corporation shall hoard or profiteer 
in fuel, or hinder or obstruct or in any way interfere with its prompt 
sale, distribution, or transportation. Each person, firm, or corpora
tion dealing in fuel shall make and keep accurate and complete written 
record of all transactions concerning the same. 

During any emergency, the commissioner, any member of the state 
police under his direction and any local fire marshal shall have the 
power to enforce this section. 

Any person, firm, or corporation violating any provision of this 
section shall be fined not more than one thousand dollars or imprisoned 
not more than six months or both. 

MASSACHUSETTS 
Ann. Laws (1933) c. 23 

Food and Fuel 

Section 9E provides that the division [on the necessaries of life] 
shall study and investigate the circumstances affecting the prices of 
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fuel, gasoline, and refined petroleum products and other commodi· 
ties which are necessaries of life. It may inquire into all matters 
relating to the production, transportation, distribution, and sale of 
the said commodities, and into all facts and circumstances relating 
to the cost of production, wholesale and retail prices, and the method 
pursued in the conduct of the business of any persons, firms, or 
corporations engaged in the production, transportation, or sal~, of 
the said commodities, or of any business which relates to or affects 
the same. It shall also study and investigate the circumstances af
fecting the charges for rent of property used for living quarters, 
and in such investigation may inquire into all matters relating to 
charges for rent. 

Section 9H provides that whenever the Governor shall determine 
that an emergency exists in respect to food or fuel, or both, he may, 
with the approval of the council, by a writing signed by him, desig
nate the director of the division on the necessaries of life to act as 
an emergency food or fuel administrator, or ·both, and thereupon the 
director shall have, with respect to food or fuel, or both, as the case 
may be, all the powers and authority granted by the Commonwealth 
Defense Act of 1917, being chapter 342 of the General Acts of 1917, 
to persons designated or appointed by the Governor under section 
12 of said chapter 342; and the Governor may revoke such written 
authority at any time. During such an emergency, the Governor, 
with the approval of the council, may make and promulgate rules· 
and regulations, effective forthwith, for the carrying out of the pur
poses of this section and for the performance by the Commonwealth 
and the cities and towns thereof of any function affecting food or 
fuel authorized under article XL VII of the amendments to the con
stitution. Violation of any such rule or regulation shall be pun
ished by a fine of not more than five hundred dollars or by imprison· 
ment for not more than six months, or by both. The provisions of 
said chapter 342 are hereby made operative to such extent as the 
provisions of this section may from time to time require. 

NEW MEXICO 
Stat. Ann. (Courtright, 1929) 

Coal and Oil 

S('Ction 24-101 provides for the creation of a commission of three 
members to be appointed by the Governor. The commission is em· 
powered to issue licenses, and make such orders, rules, and regula- · 
tions as it deems essential to carry out the purposes of this act. 
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Section 24-102 provides that no corporation shall engage in the 
business of p~oducing or refining petroleum or coal oil, or products 
thereof without first obtaining a license from the commission. The 
section further provides that licenses issued to persons or corpora-. 
tions may be revoked when found guilty of violating sections 1685 
(35-2901), 1686 (35-2902), or 1687 (35-2903) dealing with monop
olies or acts in restraint of trade. 

Section 24-104 provides that no person shall sell, dispose of, or 
offer to sell or dispose commodities produced or refined as defined 
in section 24-102, supra, without obtaining a license from the com
mission; Whenever the commission is satisfied that the licensee to 
whom such license has been granted has entered into any combi
nation with the producer, refiner, or dealer from whom such com
modity has been purchased in violation of section 1686 (35-2902) 
the commissioner is empowered to forthwith revoke such license. 

Section 24--108 provides that the commission shall have power to 
inquire into the cost of production and transportation of the prod-

~ ucts above mentioned, and from time to time shall fix the minimum 
and maximum prices at which the same may be sold in the State; 
and whenever it shall appear that any corporation, its agents or 
employees are selling such products at less than the minimum price 
fixed therefor, or for more than the maximum price fixed therefor, 
such fact shall be deemed evidence of the violation of section 1686 
(35-2902), for the purpose of the revocation of any license which 
may have been granted, and it shall be the duty of the said com
mission, upon ascertaining such fact, to revoke the license of said 
corporation. 

Section 24--109 provides that it shall be the duty of the attorney 
general of the State upon the request of said commission, whenever, 
any corporation, copartnership, or person persists in doing business 
in said State in violation of the preceding sections, to proceed by 
injunction to prevent them from so doing, and it shall be the duty 
of the court to whom such application is made, having jurisdiction 
thereof, whenever it appears that business is so being unlawfully 
done, to_grant such injunction: Provided, That the provisions of 
the said sections shall not apply to petroleum, coal oil, or the prod
ucts thereof shipped or transported into this State from any other 
State or Territory, and disposed of in the original package. 



SECTION 4 

SERVICE TRADES 

• 
ALABAMA 

(General Acts of 1935, pp. 746-748) 

Section 1 declares that an emergency situation exists among the 
service trades in this State which effects commerce and the public 
welfare. Because of ruinous price cutting and widespread· unem
ployment prevailing in the trades it is necessary to authorize the 
adoption of ordinances providing for fair competition. 

Section 2 provides that the act applies only to those trades where 
personal services are rendered upon a person or persons or their 
clothing without sale of merchandise as such. 

Section 3 provides that in cities whose population is not less than 
60,000 nor more than 250,000, the owners of not less than 60 percent 
of the business establishments in any such service trade may apply to 
the governing body of such city for the enactment of an ordinance pro
viding for fair competition. 

Section 4 provides that the violation of any provision of any ordi· 
nance adopted under the provisions of this act shall constitute a mis· 
demeanor. Every day's continuance of such violation shall constitute 
a separate offense, and each offense is punishable by a fine of not 
more than $100 or imprisonment for not more than 30 days. 

Section 5 provides that the application for an ordinance providing 
for fair competition shall state the number of business establishments 
in such city or town engaged in the trade petitioning for such 
ordinance. 

Section 6 provides that the governing body of the city or town may 
approve or reject the application for such ordinance. Upon adop
tion, such ordinance shall regulate the conduct of every person 
engaged in such service trade within its jurisdiction.• 

1 A city ordinance fixing minimum prices tor barber services pursuant to 
statute was held valid as not being a justifiable exercise of the police power and 
as b(>ing discriminatory. City of Mobile v. Rouse, 27 Ala. App. 843, 178 So. 254 
(1937), aff'd, 283 Ala. 622, 173 So. 266 (1937).. The court held that tlle 
lt>gislature exceeded its power in attempting to authorize cities and towns to fix 
prices for personal services which are not affected with public interest The 
service of barbering is not official in character, nor rendered ln connection with 
a business affected with the public interest. 

473 



474 PRICE CONTROL LEGISLATION 

ARIZONA 
Rev. Code Ann. (Supp., 1936), amended by L. 1939, c. 38 

Barbering Code 

Section 2599 (w) creates a state board of barber examiners consist
ing of three members appointed by the Governor. 

Section 2599 (z) 2 provides that the board shall have authority to 
make all reasonable rules and regulations for the administration of 
this article and to prescribe any sanitary requirements in addition to 
those specified herein, in aid or in furtherance of the provisions of 
this article. 

Section 20 (a) added by chapter 88 of 1939 session laws provides: 
(a) The board shall have power to establish minimum prices to 

be charged for barbering, subject to conditions hereinafter prescribed. 
(b) Upon receipt of an application and agreement signed by not 

less than 75 percent of the registered barbers in any district, to estab
lish minimum prices for barbering therein, the board shall set a 
hearing. Notice of the date and place of such hearing shall be given 
by the secretary, by regist~red mail, to every registered barber in 
such district not less than 10 days prior thereto. The board shall, 
prior to the hearing, investigate the conditions in such district. At 
the hearing every barber or other person affected by the proposed 
agreement may testify or present arguments. After the hearing and 
investigation, the board may approve or disapprove the agreement as 
submitted or recommend such changes therein as it may deem proper, 
including a change of the boundaries of the district, and shall issue 
an appropriate order. Thereafter, no barber, hair cutter, or appren
tice in the district shall charge or collect any price less than that 
ordered by the board for any barbering work. 

(c) The board, upon its own initiative or upon application of 75 
percent of the registered barbers affected, may order a new investiga
tion and hearing regarding the minimum prices theretofore estab
lished in the district. Such hearing, and any order issued pursuant 
thereto, shall be subject to the provisions of this section. 

(d) In establishing minimum prices for any district, the board shall 
consider only: (1) reasonableness of the proposed prices; (2) local 
conditions affecting the relation of the barbering industry to the 
public health and safety; (8) minimum prices required to provide 
sanitary services and appliances necessary to minimize danger to 
public health, and, ( 4) costs necessarily incurred in such district in 
maintaining a barber shop in an healthful and sanitary condition. 

(e) In this Act, unless .the context otherwise requires, "district" 
means any city, town, or village, or any clearly defined, contiguous 
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portion thereof or territory in addition thereto, in which two or 
more barber shops are located. 

Section 20 (b) added by chapter 38 of 1939 session laws provides 
that any person aggrieved by order of the board establishing mini
mum prices for barbering in any district may appeal therefrom with
in 20 days after the order complained of by filing notice of the 
appeal with the clerk of the superior court of the county in which 
such district is located. 

Section 2599 (s) as amended by chapter 38, session laws of 1939, 
provides that the board shall refuse to issue or renew, or shall sus
pend or revoke a certificate for the violation of any of the provisions 
of this act and for a violation of a lawful order of the board regu
lating the minimum prices to be charged by the registrant. 

Section 2599 (v) provides that the violation of any of the provi
sions of this act shall constitute a misdemeanor, punishable upon 
conviction by a fine of not less than $25.00 no more than $200.00, or 
by imprisonment not to exceed 30 days, or both. 

CALIFORNIA 
Gen. Laws (Deering, 1937) 

Act 8784 provides that city governments are empowered to establish 
codes of fair competition on application of 65 percent of the persons 
engaged in a service trade or industry, including barber shops, beauty 
shops, cleaning and dyeing plants, rug cleaning plants, and hat reno
vating establishments, to the governing body of such city or county. 
Each code shall contain such fair trade practice provisions as condi
tions in the industry may require. 

Violations of any such provisions shall constitute a misdemeanor 
and persons violating may be enjoined from continuing or threaten
ing to continue such violations. In instituting proceedings for a 
restraining order, actual damages to the plaintiff need not be 
alleged or proved. Plaintiff, however, may recover damages actually 
sustained.2 

'An ordinance of rity of Bakersfield establishing a eode of fair e<~mpetition 
for barbers, fixing ruinimum price.~ pursuant to statute was held invalid as not 
being a proper exercise of police power in promoting the "general welfare." 
The trade of barbers is not "aft'ectt>d with public interest or clotht>d with a 
public use." E.r parte Ka::as, 22 Cal. App. (2dl 161, 70 Pac. (2d) 962 (1937). 

2102a:i'--lO-voL 2---35 
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COLORADO 
Stat, Ann. (Michie, Supp., 1939), c. 36 A 

Cleaning and Dyeing Code 

Section 1 provides that the industrial commission is given power to 
regulate the dry cleaning and dyeing industry in the State of 
Colorado. 

Section 7-1 and 2 provide for the creation of 1\ State administra
tive board of eleven members, six of whom are elected by the mem
bers of the six trade areas, one executive chosen by these six members, 
and four labor commissioners appointed by the industrial commission. 

Section 7-3 empowers the board, under rules and regulations laid 
down by the industrial commission, to control and regulate the clean
ing and dyeing trade in the State of Colorado. 

Section 10 empowers the industrial commission to make all rules 
and regulations, orders, findings, and approvals as are deemed neces
sary to effectuate the purposes of this act,S 

Section 7-3 (e) empowers the State administrative board-
(1) To make investigations and surveys in this State relative to 

determining the bir and reasonable average cost for performing 
the various services regularly performed by cleaning and dyeing 
establishments; to submit all findings together with a schedule of 
minimum retail and wholesale prices based upon such fair and rea
sonable average costs to the Industrial Commission for approval, and, 
when approved, said minimum retai1 and wholesale prices shall be 
binding on every member of the trade within this State, in that no 
member of the trade shall sell or offer to sell any of the services in
cluded in such minimum price schedule at a price which is lower 
than the fair and reasonable average cost as established and approved 
in the minimum price schedule. 

(2) It is specifically provided that snch minimum prices shall not 
constitute maximum or highest prices, but, to the contrary, shall r.on
stitute th1l lowest prices, as determined by the fair and reasonable 
average cost in this State, which can be charged for such services and 
yet be sufficient to enable the member of the trade (a) to maintain 
and meet the payment of wages; (b) to maintain minimum standards 
of quality; (c) to furnish stable employment necessary to maintain 

• An injunction was granted restraining the defem1ant from violation of L. 
1937, pp, 425, 429, Stat. Ann. (Michie, Supp. 1939), c. 36A, supra, requiring clean
~rs and dryers to charge not less than minimum retail prices established by 
tbe industrial commission. The constitutionality of the act was not determined 
since that issue was not sufficl£>ntly raised by the pleadings. People ellJ rel. 
Roger8 v. Barksdale, 87 Pac. (2d) 7;)5 (1939). 
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the trade and further. the relief and reduction of unemployment 
within the industry; and (d) to operate their businesses on a reason
able and average cost basis, including the amount necessary to yield 
a reasonable return. 

(3) The fair and reasonable avPrage cost shall be determined in 
the following manner: All expenses incurred in the operation and 
performance of the various services regularly performed by cleaning 
and dyeing establishments in this state must be considered, including, 
but not by way of limitation where other expenses exist, every item 
of expense or cost as set forth in the uniform cost system to be estab
lished by virtue of subsection (3) (i) of this section. Such uniform 
cost reports properly filled in and submitted by the members of the 
trade shall be used in determining the fair and reasonable average 
cost. 

(4) Any state minimum prices thus established may from time to 
time be increased or decreased by the Industrial Commission accord
ing to changing conditions as evidenced from compilations of in
formation derived from the uniform cost system; it is specifically 
provided that where the state minimum prices are too low to meet 
conditions existing in any particular trade area, the local adminis
trative agency of such trade area may petition the State adminis
trative board for such revisions of minimum prices as evidence will 
substantiate, and when approved by the industrial commission, such 
minimum prices shall be the effective minimum prices for such trade 
area. 

( 5) Immediately after such minimum prices, increases, or decreases 
have been approved by the Industrial Commission, the State Admin
istrative Board shall take such steps as are reasonably calculated to 
notify all members of the trade thereof, and such mini.nlum prices 
shall become effective upon such date as the Industrial Commission 
shall fix. 

(6) It shall prescribe a simple, uniform system of cost accounting, 
for all cleaning and dyeing establishments in this State, designed to 
reveal costs incidental to the operation of each establishment; such 
system shall include, but not by way of limitation, such items as all 
production costs, all selling and distribution costs, and all office and 
administrative costs, together with the usual and necessary break
down of such items into their component items and parts; all mem
bers of the trade shall make reports of costs according to such uni
form system and within such time as may be required by the State 
administrative board. · 

Section 8 declares the following to be unfair trade practices: 
(1) Advertising which announces or lays claim to a policy or con-
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tinuing practice on the part of the advertiser of generally or regu
larly underselling competitors. 

(2) Representation of any prices or credit term as "special" when 
they are, in fact, the regular prices or credit terms of the person so 
representing; also, the creation of the implication that quoted prices 
apply to completely finished work when in fact they apply to only 
partially finished work; also, representation or implication, in any 
manner whatsoever, that the "cash and carry" minimum price is the 
"call for and delivery" minimum price. 

(3) The sale or offer to sell of any service performed by cleaning 
and dyeing establishments at less than the minimum price established 
and approved for such service under the provisions of this chapter; 
also, the sale, or offer to sell, of any such service in, or for delivery to, 
or for resale in, any trade area at less than the minimum wholesale or 
retail price, as the case may be, for such service, as established and 
approved for such trade area under the provisions of this chapter. 

Unfair merchandising devices are declared to be: 
(a) Furnishing free work to anyone except a bona fide charity. 
(b) Furnishing free storage to customers. 
(c) Payment of a commission or any other consideration to any

one not a member of the trade or regularly employed by a member of 
the trade, for the solicitation or procuring of cleaning service: Pro
vided, however, That a maximum of ten percent commission may be 
paid to bona fide clubs or hotels. 

(d) Use of premium, coupon books, and trading stamps in ways 
which involve commercial bribery in any form: Provided, however, 
That there shall be no discounts or rebates other than as specifically 
set forth herein. 

(e) The secret payment or allowance to any customer, or to any 
employee of a customer, of rebates, refunds, remissions of past in
debtedness, commissions or discounts, whether in the form of money 
or otherwise, including extension to particular customers of special 
services or priviliges, false invoicing, and rebates under the guise of 
allowance_ for lost, misplaced, or damaged articles. 

(f) Advertising, offering to sell, or selling more than one article 
for a bulk price of less than the aggregate of the prices of the several 
articles when sold separately. 

Section 9 (3) provides that the attorney general or any district 
attorney may institute suits to prevent or restrain any violation of any 
provision of this chapter. 

Section 9 (2) provides that any person who violates any provision 
of this chapter or any rule or regulation of the commission, shall be 
guilty of a misdemeanor and punished by a fine not to exceed $500. 
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DELAWARE 
Rev. Code (1935), e. 18( 

Cleaning and Dyeing Code 

479 

Section 6278 provides for creation of a board of five members to 
be appointed by the Governor for a 5-year term. 

Section 6280 is devoted to the functions, duties, and powers o1 the 
board among which is to make (1) rules and (2) through such rules 
control the industry; ( 3) to grant and revoke licenses; ( 4) conduct 
hearings, subpoena witnesses, etc.; ( 5) act as mediator; and ( 6) 
promote interests of public at large. · 

Section 6281 provides for licensing those engaged in the business 
of cleaning and dyeing and payment of annual fees. 

Section 6282 provides for disposition of money for administration 
of act. 

Section 6283 make dealers and owners liable for damages as 
insurers. 

Section 6285 provides for penalties for violations.' 

FLORIDA 
Comp. Gen. Laws Ann. (Skillman, Supp. 1940) 

Dry Cleaning and Laundry Code 

Section 4151 ( 444) creates the Florida dry cleaning and laundry 
board of seven members to be appointed by the Governor. 

Section 4151 (445) empowers the board to supervise and regulate 
the entire cleaning, dyeing, pressing, and laundry industry of the 
State of Florida and to fix minimum and maximum prices· or either 
for rendering of services in separate trade areas in connection with 
the industry. 

Section 4151 (449) provides that the Florida dry cleaning and 
laundry board shall have the power to make all reasonable rules and 
regulations for the enforcement of this act. 

Section 4151 (447) provides that before establishing any trade 
area or fixing any prices to be charged for various services to be 
performed or rendered by the industry herein regulated, or in alter
ing or amending the same, the board shall hold a public hearing 

' In certiorari proct>edlngs following a conviction tor violating the act regulating 
the cleaning, pressing, and dyeing business, it was held that the statute authoriz.. 
ing the regulation and licensing of the cleaning business and creating a trade board 
with authority to promulgate regulations containing price control provisions 
was in riohltion of the due process profisions of the U. S. Constitution, sinc>e such 
Industry was not so affected with public intt>rest as to justify such regulations. 
Bcd;er v. State, 31 DeJa. 454, 11S5 Atl. 92 (1936). 
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for such purpose in the area to be affected after giving reasonable 
notice in some newspaper of the general circulation in said area: 
Provided, The board may on its own motion, and without hearing 
correct any errors inadvertently made in any of its orders previously 
issued. · 

In establishing prices the board shall take into consideration the 
rights of the general public, the reasonable and necessary expense and 
overhead of the industry herein regulated in rendering efficient and 
sanitary service with modern equipment and efficient operation, 
together with the allowing for such reasonable overhead expense in
cluding reasonable compensation for labor and the fixing of such 
reasonable charges as will permit the business herein regulated to 
be conducted so as to provide the public with safe and sanitary service 
at a reasonable price while enabling the efficient proprietor of such 
business to continue in business with a fair return on the actual 
reasonable investment made therein. Different prices may be reason
ably fixed for different trade areas as the same may be established 
by the board. 

After the board shall have fixed prices to be charged or paid for the 
various classes of service regulated under the provisions hereof, it 
shall be unlawful for any person, firm, or corporation to knowingly 
sell" charge, or offer to· sell, collect, or charge any different price, 
or less than such price or prices as shall be applicable to the particu
lar transaction under the rules and orders of this board in reference 
thereto, and no method or device shall be lawful whereby any such 
service may be done, charged for, offered, or sold at or for a price 
less or different from such prices as shall be applicable to the par
ticular transaction hereunder as established by order of such board, 
whether by any discount, or rebate, or free service, or advertising 
allowance, or a combined price for such service, together with an
other commodity or commodities or service or services which is less 
or more than the aggregate for the prices for such service, and the 
price or prices for such other commodity or commodities or other 
service or services, when sold or offered for sale separately or other
wise, or by the payment of any abnormally high rate of commission 
to any employee under such conditions as would encourage such em· 
ployee to rebate the customer part of such commission as an induce
ment for the procuring of such trade and custom. 

It shall further be unlawful for any person, firm, or corporation 
to knowingly aid, encourage, or abet any violation of this law or any 
order of this board whatever, or by the use of any advertising 
medium of any character or description whatever, on pain of being 
subject to be temporarily enjoined without notice. 
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Also, section 4151 ( 452) provides that all rules and regulations, 
including those fixing prices, shall be incorporated in a written order, 
approved and signed by a majority of the board. The same section 
provides that in· addition to other remedies or criminal prosecution, 
the board shall also have authority to revoke or suspend the license 
of any person, firm, or corporation knowingly violating any rule or 
order of the board. 

Section 4151 (454) provides that any person deeming themselves 
aggrieved by any action of the board, may, within 30 days, file a bill 
of coiiJ.l)Jaint in the circuit court and seek to obtain relief in eauitv. 

INDIANA 
Stat. Ann. (Burns, Supp., 1939) 

Barbering Code 

Section 63-330 provides that whenever a scale of minimum prices 
for barber services shall be submitted to the State board of barber 
examiners by any organized and representative group of barbers, 
after such scale has been agreed upon and signed by at least eighty 
(80) percent of the barbers licensed by said board and operating in 
each city or town within any trade area, limited and defined in the 
scale, the State board of examiners shall have power to approve such 
agreements and to declare and establish within such trade area, by 
official order, the minimum prices for any and all work or service 
usually performed in barber shops. 

Before approving such agreements the board, within thirty (30) 
days after such schedule is submitted, shall determine by investiga
tion, whether such suggested prices are reasonable and sufficient to 
enable barber shops in such trade area to operate in keeping with 
the purposes of this act in minimizing danger to the public health 
and safety incident to such work. 

In determining reasonable minimum prices, the board shall take 
into consideration the necessary costs incurred in the particular 
trade area in maintaining barber shops in a clean, healthful, and 
sanitary condition. If the board shall find after investigation that , 
the minimum prices fixed in any such trade area are insufficient to 
provide adequate service for protecting the public health and safety, 
or that such prices are excessive or unreasonable such agreement 
shall not be approved. 

&ction 63-332 provides that all orders of the board approving 
schedules of prices to be charged shall remain in force and effect for a 
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period of one year after date of such order and shall be renewed annu
ally unless rescinded, modified, or replaced. 

Section 63-338 provides that the board may decline to grant or may 
suspend or revoke a barber's license when satisfied that such person 
has violated any of the provisions of this act. 

IOWA 
Code (1939) 

Section 5786.1 authorizes the adoption of ordinances by municipali
ties providing. for fair competition applicable to trades in which 
services are rendered upon a person or persons without necessarily 
involving the sale of merchandise and in which there has been ruinous 
price cutting. 

Section 5786.3 proivdes that owners, operators, or managers of 
not less than 65 percent in towns under 2,500 and of 70 percent of 
business establishments in towns of over 2,500 population may apply 
to the governing body of such city or town for enactment of an ordi
nance providing for fair competition for such trade within the city 
or town. 

Section 5786.4 provides that the violation of any provision of any 
ordinance adopted under the provisions of this chapter shall consti
tute a misdemeanor and every day's continuance of such violation 
shall constitute a separate offense punishable by a fine of not more 
than $100 or imprisonment of. not more than 30 days. 

Section 5786.6 provides that the governing body of city or town 
may reject or approve application for ordinance in wJhole or in part.G 

LOUISIANA 
Gen. Stat. Ann. (Dart. 1939), tit. 62 

Barbering Code 

Section 9389.1 provides that the act is enacted in exercise of the 
police power of the State to protect the public welfare, public health, 
and public safety. Unfair and uneconomical trading practices have 

'City of Des Moines adopted an ordinance setting minimum prices to be 
charged by barbers pursuant to authorization of statute. The court held that 
the statute and ordinance were invalid as being violative of the due process 
provisions of the Federal Constitution. On the authority of Adkins v. Children's 
Hospital, 261 U.S. 525,43 Sup. Ct. 394, 67 L:Ed. 785 (1923), the court held the 
legislature lacked the power to fix prices of trades unaffected with public interest. 
Duncan v. Oity of Des Moines, 222 Iowa 218, 268 N. W. 547 (1936). 
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been and are being carried on in the operation of barber shops the act 
declares to the extent that prices have been reduced to the point where 
it is impossible for an average barber to maintain safe and healthful 
bargering service. 

Section 9389.3 provides that the barber board is authorized and 
empowered to act as a control board to administer this law. 

Section 9389.5 provides that the board may adopt all rules and 
orders necessary to carry out the provisions of the act. 

Section 9389.9 provides that the board may decline to grant a 
license, or may suspend or revoke any such license if granted, when 
satisfied that any person has violated the provisions of the act. 

Section 9389.12 provides that the board shall have the power to 
approve price agreements establishing minimum prices for barber 
work, signed and submitted by any organized groups of at least 75 
percent of the barbers of each judicial district, after ascertaining by 
such investigations, and proofs as the conditions permits and re
quires, that such price agreement is just, and under varying con
ditions, will best protect the public health and safety, by establish
ing a sufficient minimum price for barber work to enable the barbers 
to furnish modern and healthful services and appliances so as to 
minimize the danger to the public health incident to such work. 
The board shall take into consideration all conditions effecting the 
barber profession in its relation to the health and safety. 

In determining reasonable minimum prices, the board shall take 
into consideration the necessary costs incurred in the particular 
judicial district in maintaining a barber shop in a clean, healthful, 
and sanitary condition. 

If the board after investigation, made either upon . its own 
initiative or upon the complaint of a representative group of barbers, 
determines that the minimum price so fixed is insufficient to properly 
provide healthful services to the public and keep the shops sanitary, 
then the board from time to time shall have authority to vary or 
refix the minimum prices for a barber's work in each judicial 
district. 

Section 9389.8 provides that violations of any provisions of the 
act or order of the board lawfully made pursuant thereto shall be a 
misdemeanor punishable by a fine of not less than $25 and not ex
ceeding $300, or by imprisonment not exceeding 6 months, or both.• 

• Tbe operation ot barber shops was held to be so related to the public welfare, 
bl"altb, and safety as to be subj€'Ct to regulations under the State's police power. 
Such regul~ttions properly include the fixing of prices since a substantial relation 
exists between minimum price rl"gulation and sanitation and hygiene standards. 
Board of Barber E.raminera of Louisiana v. Parker, 190 La. 214, 182 So. 486 
(1938). See also State of Louisiana v. Guchereau, 190 La. 306, 182 So. 515 
(1938). 
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MINNESOTA 
Stat. (Mason, Supp., 1940) 

Section 5705-31 provides that upon application to the Governor for 
relief from unfair competition and unfair trade practices in the serv
ice trades licensed and regulated by the State for the safeguard of 
the public health, the Governor is directed to prescribe reasonable rules, 
regulations, or standards, to prevent unfair competition and unfair 
trade practices,· to establish maximum hours, minimum wages, and 
working conditions, and to create trade areas. "Personal services" 
does not include services of persons licensed or registered by the State 
to practice any of the healing arts. 

Section 5705-32 provides that such application shall be made by 
not less than 65 percent of all such persons in such trade in any 
municipality or subdivision of the State or in any trade area created 
thereunder and such rules shall be prescribed and approved by the 
Governor after reasonable public notice and hearing. 

Section 5705-33 provides that upon the approval of such rules all 
persons and corporations engaged in the trade shall be bound thereby. 

Section 5705-35 provides that all orders of the Governor modifying 
and prescribing rules are subject to review by the district court. 

Section 5705-37 provides that any person who violates any of the 
sections of the act shall be guilty of a misdemeanor.' 

MONTANA 
Rev. Code Ann. (Anderson and McFarland, 1935) and (Anderson and McFarland, 

Supp. 1939) 
Barbering Code 

Section 3228.24 provides for a board of barber examiners consist
ing of three members appointed by the Governor. 

Section 3228.21 (H) provides that the examiners may either refuse 
to issue or renew or may suspend or revoke any barber shop or 
barber school, or college license for specified causes. . 

Section 3228.21 (I) provides any applicant whose license has been 
refused, suspended, or revoked by the board may, within 10 days, 
file a petition in the district court in the county in which he resides. 

'A conviction for charging less for haircutting than the price fixed by the 
Governor, pursuant to statute, was sustained. The court held that the fixing 
of prices is a proper exercise of the police power which was not unlawfully or 
unduly delegated to the Governor. Btate v. McMasters, 204 Minn. 438, 283 N. W. 
767 (1939). 
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Section 3228.27. • • • The board of barber examiners shall 
have power to approve price agreements, establishing minimum prices 
for barber work, signed and submitted to the board of barber ex
aminers by any organized group or groups of at least 75 percent 
of the barbers in any city or town, within the State of :Montana, 
should the board of barber examiners, after ascertaining by such 
investigations and proofs' as the condition permits and/ requires, 
find that such price agreement is just and under varying conditions 
will best protect the public health and safety by affording a sufficient 
minimum price for barber work to enable the barbers to furnish 
modern and healthful services and appliances so as to minimize 
the danger to the public health incident to such work. For the 
purpose of this act, a city or town shall be deemed to include, in 
addition to the territory within its legal limits, the territory adjacent 
to it and lying within three miles of said legal limits. In determining 
whether any such price agreement is just and will best protect the 
public health and safety, the board shall take into consideration all 
the conditions affecting the barber business in its relation to the 
public health and safety. 

In determining reasonable minimum prices the board of barber 
examiners shall take into consideration the necessary cost incurred 
in the city or town in maintaining a barber shop in a clean, healthful 
and sanitary condition. 

The board of barber examiners, after making such investigation, 
shall fix by official order the minimum price for all work usually 
performed in a barber shop within the city or town in which such 
price agreement has been signed. The board of barber examiners 
may, upon the petition of 50 perc-ent of the barbers of the said city 
or town readjust the minimum prices and such new prices must be 
approved by 75 percent of the barbers in the city or town, providing 
that any apprentice barber shall charge not less than 50 percent 
of the approved price in the said city or town: Provided, furth6r, 
That this section shall not apply to students who have been enrolled 
less than six months in any barber college in the State of Montana 
or until they become apprentice barbers. 

The board of barber examiners shall have authority to make neces
sary rules and regulations for the administration of the provisions 
of this act not inconsistent with this act nor the laws of the State. 

Section 3228.28 provides that any person practicing the occupation 
of a barber without first having obtained a license, as provided in 
this act, or any person knowingly employing a barber who has not 
obtained such a license, or any person who falsely pretends to be 
qualified to practice such occupation under this act, and any person 
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who violates any of the provisions of this act, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof, shall be punished 
by a fine of not less than twenty-five ($25.00) ·dollars nor more than 
two hundred ($200.00) dollars, or imprisonment in the county jail 
for not less than ten (10) days nor more than ninety (90) days, or · 
both. In addition to the penalty hereinbefore prescribed, the board 
of barber examiners may, after hearing, suspend or revoke any 
barber's certificate of registration, or license to operate a barber shop, 
school or college, or both by reason of any person wilfully violating 
this act or persistently failing to conform to the lawful rules and 
regulations promulgated by the board of barber examiners. 

NEW MEXICO 
Stat. Ann. (Courtright, Supp., 1938) 

Cosmetology 

Section 123-115 provides for the creation of a State board of cos
metologists consisting of three members who are appointed by the 
Governor. 

Section 123-204 empowers the board to supervise and regulate the 
cosmetology and beauty culture industry in the State of New Mexico. 

Section 123-205 empowers the board to adopt and enforce all rules 
and orders necessary to carry out the provisions of this act. 

Section 123-212 provides that the board shall have the power to 
approve price agreements establishing minimum prices for cosme
tology and beauty culture work, signed and submitted by any organ
ized groups of at least 75 percent of the cosmetologists and beauty 
culturists of each judicial district, after ascertaining by such investi
gations and proofs as the conditions permit and require that such 
price agreement is just and, under varying conditions, will best pro
tect the public health and safety by affording a sufficient minimum 
price for cosmetology work to enable the cosmetologists and beauty 
culturists to furnish modern and healthful services and appliances, 
so as to minimize the danger to the public health incident to such 
work. 

The board shall take into consideration all conditions affecting 
the cosmetology and beauty culture profession in its relation to the 
public health and safety. 

In determining reasonable minimum prices, the board shall take 
into consideration the necessary costs incurred in the particular judi
cial district in maintaining a beauty shop in a clean, healthful, and 
sanitary condition. 
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The board, after making such inl"estigation, shall either approve or 
disapprove such agreement, and if same is approved, shall by official 
order fix the minimum ·prices set forth in such agreement as the 
minimum price for all work in such beauty shops. 

If the board after investigation made either upon its own initi
ative or upon the complaint of a representative group of cosme
tologists and beauty culturists, determines that the minimum prices 
so fixed are insufficient to properly provide healthful services to the 
public and keep the shops sanitary, then the board shall have power 
to vacate any order theretofore entered approving any such agree
ment and require the submission of new agreements for its approval 

Section 123-209 provides that the board may decline to grant, sus
pend, or revoke a license when satisfied that any person has violated 
the provisions of this act. 

Section 123-209 (a) provides that any person deeming hin1self 
aggrieved by any action of the board may file a petition in the dis
trict court to reverse, vacate, or modify the order complained of. 

Section 123-208 provides that a violation of any provisions of this 
act or of any rule, subpoena, or order of the board lawfully made pur
suant hereto, except as otherwise expressly provided by this act, be 
a misdemeanor punishable by a fine of not less than twenty-five 
($25.00) dollars and not exceeding one hundred ($100.00) dollars, 
or by imprisonment not exceeding six (6) months, or both, and each 
day during [which] such violation shall continue, shall be deemed a 
fleparate violation. 

TI1e board may institute such actions in the courts of competent 
jurisdiction as may appear necessary to enforce compliance with any 
pro'fision of this act, or to enforce compliance with any rule, sub
poena, or order of the board made pursuant to the provisions of this 
act, and in addition to any other remedy may apply to any district 
court of competent jurisdiction for relief by injunction. · 

OKLAHOMA 
Stat. Ann. (1936). tit. 59 

Barbering COOe 

Section 61 pro,·ides for the creation of a State board of barber 
examiners which shall conh'ist of four members appointed by the 
Governor. 

Section 68 empowers the board to make such rules and regulations 
as may be necessary to enforce the provisions of this act. 
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Section 94 (a) empowers the board to supervise and regulate the 
barbering industry in the State. 

Section 102 provides that (a) the board sliall have the power to 
approve price agreements establishing minimum prices for barber 
work, signed, and submitted by any organized groups of at least 
seventy-five per centum (75%) of the duly licensed, registered and 
practicing baroers of any city or town of one thousand (1,000) pop· 
ulation or more according to the last Federal Decennial Census, 
after ascertaining by such investigations, and proofs as the condition 
permits and requires, that such price agreement is just, and under 
varying conditions, will best protect the public health and safety 
by affording a sufficient minimum price for barber work to enable 
the barbers to furnish modern and healthful service and appliances, 
so as to minimize the danger to the public health incident to such 
work. 

The board shall take into consideration all conditions affecting 
the barber profession in its relation to the public health and safety. 

In determining reasonable minimum prices, the board shall take 
into consideration the necessary costs incurred in the particular city 
or town affected by this act in maintaining a barber shop in a clean, 
healthful and sanitary condition. 

(b) The board, after making such investigation, shall fix, by official 
order, the minimum price for all work usually performed in a barber 
shop. 

(c) That if the board, after investigation made either upon its 
own initiative or upon the complaint of a representative group of 
barbers, determines that the minimum prices so fixed are insufficient 
to properly provide healthful services to the public and keep the 
shops sanitary, then the board from time to time shall have authority 
to vary or refix the minimum prices for a barber's work in each city 
or town affected by this act. 

Section 99 provides that the board may decline to grant, suspend, 
or revoke a license, when satisfied that the provisions of this act 
have been violated. 

Section 98 provides that a violation ·of any provision of this act 
or of any_rule, when a written certified copy of said rule has been 
served upon the person violating said rule, subpoena, or order of 
the board lawfully made pursuant hereto, except as otherwise ex- ' 
pressly provided by this act, shall be a misdemeanor punishable by 
a fine not less than twenty-five ($25) dollars and not exceeding three 
hundred ($300) dollars, or by imprisonment not exceeding six (6) 
months, or both. . 

The board may institute such actions in the courts of competent 
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jurisdiction as may appear necessary to enforce compliance with any 
provision of this act or to enforce compliance with any rule, sub
poena, or order of the board made pursuant to the provisions of 
this act, and in addition to any other remedy may apply to any 
district court of competent jurisdiction for relief by injunction.' 

TENNESSEE 
Bar bering Code o 

Section 7134 provides for the creation of a board of barber exam
iners, to consist of three members appointed by the Governor. 

Section 7139 ( 4) to 7139 (7) grants to the board power to regulate 
and supervise the barbering industry of the State, which powers are 
additional to the powers already granted the board under the public 
health laws, State sanitary code and the State barber law. The boar<\ 
may adopt and enforce all rules and orders necessary to carry out 
the provisions of this law and may conduct investigations in accord
ance with rules and regulations that it may promulgate. 

Section 7139 (12) provides that the board shall have the power to 
approve price agreements establishing minimum prices for barber 
work, signed, and submitted by any organized groups of at least 75 
per centum of the barbers of each county, after ascertaining by such 

1 On application for a writ of prohibition to restrain a district judge from 
making any further orders on an injunction brought by board of barber exam
iners of State against plaintiff to restrain him from charging prices less than 
those fixed by the board, the court found that a reasonable relation existed 
between the price-control feature of the law and public health since shops 
cutting prices cannot meet sanitary standards, and denied the application. 
Power to fix prices was not unlawfully delegated to an unnamed board. Ref
erence was made to the fact that Adkin8 v. Children's Hospital, 261 U. S. 525, 
43 Sup. Ct. 349,67 L. Ed. 785 (1923), was overruled. Herrin v. Arnold, 183 Okla. 
39'2, 82 Pac. (2d) 977 (1938). See also Jarvi.s v. State Boa,rd, of Barbers, 183 Okla. 
527, 83 Pac. (2d) 560 (1938). 

The statute does not authorize enforcement of prices ~ommended by unofii
clal groups and in consequence order committing petitioner for violating injunc
tion prorured by board of barber examiners restraining petitioner from cutting 
prices below those recommended by an unofiicial association was therefore held 
void for lack of jurisdiction. E:~ parte TennyBon, 184 Okla. 50, 84 Pac. (2d) 
637 (1938). 

• The validity of statute authorizing the State board of barber examiners 
to fix minimum price of barber work in the several counties of the State was 
challE>nged. The court held that the act is a denial of due process and equal 
protN>tion of the laws. The only appropriate way in which the legislature can 
protN>t the public health or promote the public welfare in the barbering industry 
Is to establish sanitary requirements. The case was held distinguishable from 
the. X ebbia case. In the latter, price cutting by the competitors in the milk 
busmess was producing waste, harmful to the public, was threatening ultimately 
to cut off the supply of milk and to de-stroy the industry itself, and thus to 
affect most disastrously tbe public welfare. Tbat situation is far from the 
situation in the case under consideration. State v. Greeson., 124 S. W. (2dl 
253 (1939). 
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investigations, and proofs as the condition permits and requires, that 
such price agreement is just, and under varying conditions, will best 
protect the public health and safety by affording a sufficient minimum 
price for barber work to enable the barbers to furnish modern and 
healthful services and appliances so as to minimize the danger to the 
public health incident to such work. 

The section further provides that the board shall take into consider
ation all conditions affecting the barber profession in its relation to 
the public health and safety. 

The section finally provides that in determining reasonable mini
mum prices the board shall take into consideration the necessary 
costs incurred in the particular county in maintaining a barber shop 
in a clean, healthful, sanitary manner. The board, after making such 
investigation, shall fix by official order, the minimum price for all 
work usually performed in a barber shop. If the board after investi
gation, made either upon its own initiative, or upon the complaint of 
representative groups of barbers, determines that the minimum prices 
so fixed are insufficient to properly provide healthful services to the 
public and keep the shops sanitary, then the board, from time to time, 
shall have authority to vary or to refix the minimum prices for a 
barber's work in each county. 

Section 7139 (9) provides .that the board may decline the grant 
or may suspend or revoke a license, when satisfied that any such 
person has violated the provisions of this law. This section further 
provides that any person aggrieved by any action of the board taken 
under any provision of this law, may appeal to the circuit court. 

Section 7139 (8) provides that the board may institute such actions 
as may appear necessary to enforce compliance with this law and 
in addition to any other remedy may apply to the circuit court for 
injunctive relief. 

This section further provides that a violation of any provision 
of this law or any rule, subpoena or order of the board shall be a 
misdemeanor punishable by a fine not less than twenty-five ($25.00) 
dollars and· not exceeding three hundred ($300.00) dollars or by im
prisonment not exceeding 6 months, or both, and each (day) of such 
violation shall be deemed a separate violation. 

WISCONSIN 
Rev. Stat. (1939) 
Service Trades 

Section 100.205 provides that (1) (a) The department shall appoint 
a trade practice examiner not subject to chapter 16, who shall, after 
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investigation and public hearing, issue by order such standards, with 
written reasons therefor, as are necessary or convenient to eliminate 
unfair methods of competition or unfair trade practices in the cleaning 
and dyeing, barber, cosmetician, and shoe rebuilding trades and amend 
or revoke by order any standards previously issued by him. 

(b) The department may modify or set aside any action taken by 
the examiner respecting the issuance, amendment or revocation of 
standards, or his refusal to issue, amend, or revoke standards. Such 
action may be taken by the department upon its own motion or upon 
appeal to it by any aggrieved party within twenty days after action 
by the examiner. Review of the examiner's action shall be on the 
record and the department may remit the same to the examiner for 
further evidence, proceedings or action by the examiner. The depart
ment, in reviewing the action of the examiner, may adopt, modify, or 
change the written reasons assigned by the examiner for such action, 
based upon the record of the proceedings, and confirm the action taken 
by the examiner based on the written reasons assigned by the examiner 
or on the written reasons as modified or changed by the department. 

(c) Judicial review of orders and denials of orders of the depart
ment under this section may be had in the manner provided for review 
of orders of the industrial commission as provided in chapter 102 of 
the statutes of 1937 so far as applicable except that instead of the 
review being by the circuit court of Dane county it shall be by the 
circuit court of the county where the cause of action that gave the 
department jurisdiction arose. 

(2) (a) The department shall appoint an advisory committee for 
each of the service trades covered by this section. Such committees 
shall consist of three members of the trade for which the advisory 
committee is appointed, one representative for the workers employed 
in the trade, and one consumer representative. Appointments to the 
advisory committee shall not be subject to chapter 16, and membership 
therein shall expire on January thirty-first, of each year. The com. 
mittee shall meet at least once a month upon call of the examiner, 
and the members thereof shall be paid seven and a half dollars per 
day for the attendance of meetings and their expenses. 

(b) Upon the issuance of standards, the department shall appoint 
and employ a deputy examiner for the trade covered by the standards. 
The individual so employed shall be one experienced in the trade 
covered by said standards, and his employment shall not be subject to 
chapter 16. The deputy examiner so appointed shall receive such 
compensation as may be fixed by the department and shall devote his 
full time to the enforcement and administration of the standards for 
the trade for which he is appointed, subject to the direction of the 

210:131i'-4G-vol. 2-36 
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examiner and the department, and perform such other duties respect
ing said trade as may be delegated to him by the examiner and the 
department. 

(3) (a) Unreasonably low wages, unreasonably long or inappro
priate work or shop hours, other unreasonably burdensome or hazard
ous labor conditions, and selling below reasonable cost, are severally 
expressly declared to be, among others, unfair methods and practices. 

(b) For standards of hours, wages, and other labor conditions, the 
industrial commission shall name a member of its staff who shall act 
with the examiner, and the commission shall act with the department 
under paragraph (b) of subsection (1). 

(c) For pertinent reasons, and within the limitation of this section, 
standards may classify persons, places, and other things, and delimit 
areas of natural competition in the trade, and the examiner, by like 
procedure and subject to like review, may make specific exemptions. 

(d) No standards shall be issued or continued in any area where it 
is impracticable of enforcement. 

(e) No standard tending to promote monopoly, oppress, or discrimi
nate against small enterprises, or unreasonably burden consumers, 
shall be issued or continued. 

(f) Standards may affect interstate commerce to the extent of State 
power. . 

( 4) (a) Standards, and the amendment or revocation thereof, shal1 
become effective upon publication, or at a later date specificed in the 
standards, amendment, or revocation. 

(b) Any court having any equity jurisdiction may enjoin violation 
of the provisions of this section or tlhe violation of any standard 
issued thereunder. 

(c) Any defendant may have a jury trial in any criminal or con
tempt proceeding. 

(d) Violation of any provision of this section or any standard 
promulgated or issued ~hereunder, shall be punishable by a fine of not 
less than five nor more than one hundred dollars, or by imprisonment 
in the county jail for not less than five nor more than ninety days, 
or both. 

(5) (a) It shall be the duty of the examiner, under the supervision 
of the department, to administer and enforce this section, including 
the prosecution and defense of legal proceedings, in which at his 
request the attorney-general and district attorney shall assist. 

(b) After a standard issued under this section has been in force for 
sixty days, and as long as a standard issued under this section shall be 
in force, for any trade covered by this section, no service, sales or dis
tribution business in such trade in any area subject to such standards 
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shall operate or solicit business directly or indirectly in such area with
out annual license. Said license shall be issued by the department 
upon application on a form which shall be provided therefor by the 
department. The license shall be issued if the applicant shall supply 
the department with all necessary information required by it on the 
application blank, and shall have agreed in writing to comply with 
all lawful standards issued under this section, and shall have paid the 
required fee therefor. If the trade is subject to a license requirement 
under any other statute, the state agencies may co-operate in using 
a joint application and license and collecting a combined fee. 

(c) Assessments or license fees to be paid under this section shall be 
fixed by standards issued after hearing, upon an equitable basis. They 
shall be such as to enable the department to defray the expense of in
vestigating, administering and enforcing standards for the affected 
trade. They shall be at a rate which shall in no event aggregate, for 
the trades as a whole, in any year, commencing August 1, 1939, more 
than the following: Cleaning and dyeing, seventeen thousand dollars; 
barber, twenty-one thousand dollars; cosmetician, twenty-five thousand 
dollars; shoe rebuilder, six thousand five hundred dollars. Refunds 
of advances, overpayments and of moneys in the treasury upon the 
revocation of standards for the trade may be made by direction of the 
exammer. 

(d) The department may accept such voluntary services, contribu
tions and advances against fees as will not prejudice the public interest. 

(6) (a) The provisions of this section shall not apply to any county 
having a population of thirty thousand or less by the last federal 
census, or to any town, city or village having a population of five 
thousand two hundred or less by such census. Such territory shall be 
known as noncode area. Provided that if the provisions of this para
graph as to counties is invalid, the provision shall be that standards 
are prima facie not necessary or convenient in any county of not more 
than thirty thousand population by the last federal census unless by 
reason of proximity to a county of greater population unfair competi
tion would result, and that if the provision of this paragraph as to 
towns, cities and villages is invalid the provision shall be that stand
ards are prima facie not necessary in any town, city or village of not 
more than five thousand two hundred population by such census unless 
by reason of proximity to a municipality of greater population unfair 
competition would result; provided that in any event no standards 
shall be effecth·e in any such county or in any such town, city or village 
other than those in a county having a population of five hundred 
thousand or more unless such standards are approved by a mnjority 
of the electors voting thereon in such county or town, city or village. 
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Provided further that in judicial review of orders or denials of orders 
under this paragraph, the court shall have the same powers as the 
department under paragraph (b) of subsection (1). Each provision 
of this paragraph is expressly declared to be severable. 

(b) Every person having its principal Wisconsin place of business in 
a code area shall maintain code prices on all business solicited or done 
in the state, and every person having his principal Wisconsin place of 
business in a noncode area shall maintain code prices on all business 
solicited directly or indirectly or done in a code area. Provided that 
if any provision of this paragraph shall be invalid, this section shall 
be in force without such provision. 

(7) Provisions and limitations of this section, whether or not in the 
same subsection or sentence, or express or implied, all are severable 
from each other and as to different persons, things and circumstances, 

Section 100.21 provides that any person who shall suffer pecuniary 
loss because of a violation by any other person of any order issued 
under above section may sue such person for damages therefor in any 
court of competent jurisdiction and shall recover twice the amount 
of such pecuniary loss, together with costs, including a reasonable 
attorney's fee. · 



CHAPTER TWO 

LEGISLATIVE PRICE FIXING 

SJ~CTIO N 1 

LEGAL NOTICES • OFFICIAL ADVERTISING 
• 

COLORADO 
Stat. Ann. (Michie, 1935), e. 130 

Section 7 provides that for the publication of all legal notices or 
advertisements required by law or the order of any court of record 
in this State to be published in newspapers, the publishers thereof 
shall be entitled to receive seven cents for each column line of non
pareil, or smaller type, measure not less than twelve ems (pica) 
wide, for the first insertion, and four cents per line for each subse
quent insertion. All emblems, display headings, rule work, and · 
necessary blank space shall be calculated as solid type, and twelve 
lines shall be counted to the inch. 

The clerk of any court in the State or any public trustee, county 
treasurer, or other public officer required by law to publish legal 
notices or advertisements shall tax the cost of publishing such notices 
or advertisements, as prescribed in this section, as part of the costs 
of such cause or proceeding and shall collect for such publication 
before such cause or proceeding is closed and shall remit to the 
publisher the proper cost of such legal notices or advertisements. 

Section 8 provides that publishers of newspapers in this State 
shall be entitled to receive the following fees: For the publication of 
all legal advf;)rtising in newspapers required to be done by law in 
this State, publishers shall be paid at the rate of seven cents for 
each li~e of nonpareil, measure thirteen ems (pica) wide, for the 
first insertion, and four cents for each subsequent insertion. In 
ascertaining charges under the provisions of this law, twelve lines 
shall be counted to the inch, and all emblems, display headings, rule 
work, and necessary blank space shall be paid for as if solid type. 

495 
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And any public or municipal officer or board created by or existing 
under the laws of this State that has now or may hereafter be 
authorized by law to enter into contracts for the publication of legal 
advertisements, is hereby authorized, subject to other limitations on 
said authority, now imposed by law, to agree to pay therefor prices 
not exceeding said rates. 

IDAHO 
Code Ann. (1932) 

Section 58-105 provides that the rate to be charged for all official 
notices published in any newspaper is to be one dollar per vertical 
inch, single column measure, consisting of not less than ten lines 
in nonpareil type or its equivalent, or sixty words to the inch, for 
the first insertion; and fifty cents per inch for each subsequent in
sertion. For table or figure matter, one dollar and fifty cents per 
vertical inch, consisting of not less than ten lines in nonpareil type 
or its equivalent, and seventy-five cents for each subsequent inser
tion; fractional inches to be charged for pro rata : Pr(}Vided, That 
no charge is to be made for less than an inch in any case. 

IOWA 
Code (1939) 

Section 11106 provides that the compensation, when not otherwise 
fixed, for the publication in a newspaper of any notice, order, cita
tion, or other publication required or allowed by law, shall not 
exceed one dollar for one insertion and fifty cents for each subse
quent insertion, for each ten lines of brevier type. In case of con· 
troversy regarding measurements the question is to be referred to 
the State printing board for final decision. 

MICHIGAN 
Stat. Ann. (Henderson, 1936) 

Section 27.2562 provides that for publishing any legal notice or any 
order, citation, summons, or any other proceedings or advertisement 
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required by law to be published in any newspaper, the cost of pub
lishing such advertisement shall not exceed the rate of one (1) dollar 
and twenty (20) cents per folio for the first insertion and sixty (60) 
cents per folio for each subsequent insertion: PrO'Videil, That any 
newspaper publishing for the State of Michigan any such advertise
ment other than tax lists and those arising in the course of judicial 
proceedings shall be permitted to charge therefor its regular estab
lished commercial rate in effect at the time such notice or advertise
ment is published. 

NEW JERSEY 
Rev. Stat. (1937) 

Sections 35 : 2-1 to 35 : 2-3 provide that the price to be paid for 
publishing all official advertising in newspapers be as follows: 

(a) In newspapers published in cities of the first and second 
classes, or counties of the first, second, third, and fifth classes, twelve 
cent:; per agate (or 5% point) line for the first insertion and ten 
cents per agate line for each subsequent insertion; 

(b) In all other newspapers, ten cents per agate or nonpareil (or 
6 point) line for the first insertion and eight cents for each sub
sequent insertion. 

In computing the charge per line the lines are to average at least 
six words, but date lines, paragraph endings, titles, signatures, and 
similar short lines are to be computed as full lines where set to con
form to the usual rules of composition. The price fixed for "sub
sequent insertions" apply only to subsequent consecutive insertions. 

NEW MEXICO 
Stat. Ann. (Courtright, 1929) 

Sections 113-101 and 113-102 provide that the legal rate for the 
publication of all notices and other matters required by law to be 
made shall be thirty (30) cents per hundred ems of the type in 
which the notice of publication is set, for the first insertion thereof, 
and twenty (20) cents per hundred ems of the type in which the 
notice or publication is set for each subsequent insertion. Any pub
lisher of any newspaper who charges or exacts rates higher than 
those specified in this chapter, shall be guilty of a misdemeanor and 
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upon conviction thereof shall be punished by fine of not less than 
one hundred dollars, nor exceeding five hundred dollars. 

Section 113-104 provides that the legal rate for the publication of 
delinquent tax lists shall be not to exceed seven cents per line of 
eight-point type, 13 pica ems wide, for the first insertion and four 
cents for each subsequent insertion; and that the legal rate for all 
other legal publications, required by law to be published, or ordered 
published by any State, county, municipal, district, educational, or 
other public official, or by any commission, board, or other public 
body, at public expense; and all other notices required by law to 
be publishsd at either public or private expense shall be not to 
exceed eight cents per line of eight-point type, 13 ems pica wide, 
for the first insertion and five cents per line for each subsequent 
insertion. 

PENNSYLVANIA 
Stat. Ann. (Purdon, 1931), tit. 45 

Section 5 provides that all official and legal advertising shall be 
charged for at an established or declared rate or price per single 
column, line of reading matter measured in depth by the point sys
tem, or at a rate or price per inch single column. When such official 
and legal advertising is not classified, and is not published according 
to prescribed or recognized forms, and no rate has been established 
or declared, such rate for official and legal advertising shall not be 
in excess of the rates usually charged or received by the newspaper 
publishing such official and legal advertising for commercial, general, 
or other advertising: Provided, Where official and legal advertising is 
usually and ordinarily published according to recogni~ed or pre
scribed forms, or particular matters are itemized and classified under 
general headings, this act should not be construed to prohibit the fix
ing of definite prices or sums for publishing official and legal adver
tising, regardless of the number of single column lines or space re
quired for each item, notice, or advertisement published in any sep
arate matfer or proceeding, and regardless of rates established, fixed, 
charged or received for commercial, general or other advertising. 
The purpose of this provision is to enable newspapers to take into 
consideration, as elements, when fixing advertising rates or charges, 
location of the advertisement in the newspaper, the purpose to 
be served, the character of the advertising, and that a newspaper is 
entitled to compensation for its readiness at all times to render an 
advertising service. 
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SOUTH DAKOTA 
· Comp. Laws (1939) 

Section 65.0512 provides that in all cases where any legal publica
tion of anything is required or allowed by law, and no other fee is 
prescribed for such publication, the maximum fee which may be 
charged for said publication shall be as follows: 

Eight cents per counted line of six point type for the first inser
tion and six cents per counted line of six point type for each sub
sequent insertion; six cents per counted line of eight point type for 
the first insertion and five cents per counted line of eight point type 
for each subsequent insertion; a line within the meaning of this 
section being the standard column width of 2 inches or the equivalent 
thereof. When matter is required to be set in tabulated form, with 
two or more justifications, the rate shall be one and one-half times 
the rates named in this section. In all cases of publication of notices 
in connection with sales upon execution the plaintiff may designate 
the newspaper, published within the county, in which such notice 
shall be published. 

Section 65.0507 provides that the affidavit of publication of all notices 
required by law to be published shall contain a statement that the 

4 

full amount of the fee charged for the publishing of the same inures 
to the benefit of the publisher or publishers thereof; that no agree
mentor understanding for the division thereof has been made with 
any other person, and that no part thereof has been agreed to be 
paid to any person whomsoever, and every affidavit of publication 
shall state in plain terms the fees charged thereon. 

WASHINGTON 
Rev. Stat. Ann. (Remington, 1932) 

Section 5841 provides that any corporation, partnership, or indi
vidual who furnishes the public any goods, wares, merchandise, 
pledge, security, insurance, or transportation of which the price, rate, 
or tnriff is by law required to be published, shall, when any price, 
rate, or tariff is charged in excess of the existing and established price, 
rate, or tariff refund to the person, partnership, or corporation so 
overcharged, or to the assignee of such claim, the amount of such 
overcharge, and on failure so to do, the claim for such overcharge 
shall bear interest at the rate of eight percent per annum until paid. 



SECTION 2 

TICKETS AND ADMISSIONS 

• 
CONNECTICUT 

(rim. Stat. (1930) 
Admissions 

Section 6331 provides that no person or corporation shall sell, offer 
for sale, or attempt to sell any ticket, privilege, or license of admis
Bion to any place of public amusement, performance, sport, exhibition, 
or athletic contest given in this state under the auspices of an educa
tional institution, at a price greater than the price, including tax, 
printed thereon, or at a price greater than the price fixed for ad
mission, including tax, to such place of public amusement, perform
ance, sport, exhibition, or athletic contest. Any person or the agent 
of any corporation violating any provision of this section shall be 
fined not more than one hundred dollars or imprisoned not more than 
thirty days or both, for each offense; and the sale of each ticket in 
violation of any provision of this section shall constitute a separate 
offense. 

IDAHO 
Code Ann. (1932) 

Admissions 

Section 65-2501 provides that the department of agriculture has 
power to promulgate orders, rules, and regulations governing the 
holding of State fairs, including the fixing of the prices for 
admission. 

MASSACHUSETTS 
Ann. Laws (1933), e. 140 

Section 185-D provides that no licensee under section 185-A shall 
resell any ticket or other evidence of right of entry to any theat-

501 
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rical exhibition, public show or public amusement or exhibition of 
any description at a price in excess of fifty cents in advance of the 
price printed on the face of such ticket or other evidence of right of 
entry as the purchase price thereof. 

MINNESOTA 
Stat. (Mason, Supp., 1940) 

Theater Tickets 

Section 10535 provides that no person, firm, or corporation shall 
sell or offer or expose for sale any tickets of admission to any theater, 
opera, concert, athletic contest, or other public entertainment at a 
greater price than the same are being sold for or offered for sale by 
the management of the same. ('13, c. 521, sec. 1.) [9031.] 

Violation of this act, as provided in section 10536, shall be punish
able by a fine of not less than ten (10) dollars or more than one 
hundred (100) dollars, or imprisonment in the county jail for not 
less than ten (10) days or more than ninety (90) days. 

MISSISSIPPI 
Code Ann. (1930), ch. 80 

Boxing, Sparring, Wrestling 

Section 3643 provides that boxing, sparring, and wrestling matches 
and exhibitions for percentage of gate receipts where an admission 
fee is charged, are hereby allowed, except on Sundays, provided, how
ever, that all such boxing, sparring, and wrestling matches and ex
hibitions authorized herein, shall be held under the supervision of and 
subject to the rules and regulations of the Mississippi Athletic Com
mission existing hereunder, and in strict compliance with the provi
~ions of this chapter, and provided further that no boxing or sparring 
match or exhibition shall exceed ten rounds of three minutes each, 
and provided that a charge of not more than $2.50 for each seat or 
ticket shall be made for any such match or exhibition. 

NEW JERSEY 
Rev. Stat. (1937) 

Section 2: 108-1 provides that any person who shall sell or offer 
to sell or dispose of, or have in his possession with intent to sell or 
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dispose of, any ticket of admission, or any ticket entitling the holder 
to the use of a reserved seat in or on any theater, athletic field, 
stadium, or other public place of amusement or entertainment within 
this State, at or for a price in excess of the sale price established for 
such ticket as printed on the face thereof, shall be guilty of a 
misdemeanor. 

Section 5:2-13 provides that the fee for admission to and seating 
at any boxing, _wrestling, and sparring exhibition or performance 
shall be published by the licensee holding the same in at least one 
newspaper circulating in the municipality wherein the license oper
ates for at least two days prior to the holding thereof. 

No licensee shall exact or charge a greater fee than that adver
tised, and in no event, greater than the sum of fifteen dollars, unless 
the commissioner judge that the exhibition or performance warrants 
an admission fee of more than fifteen dollars, in which case the com
missioner, in writing, fix the admission fees which may be charged 
at such exhibition or performance. 

A violation of this section shall subject the licensee to a forfeiture 
of his license and a penalty of five hundred dollars. 

SECTION 3 

RACING 
• 

ARKANSAS 
Dig. Stat. (Pope, 1937) 

Horse Racing 

Section 12448 provides that any licensee under the provisions of 
this act, conducting a horse racing meeting, may provide a place or 
places in the race meeting grounds or enclosure at which he may 
conduct and supervise the pari-mutuel or certificate system of wager· 
ing by patrons on horse races. 

No other place or method of betting, pool making, wagering, or 
gambling shall be used or permitted by the licensee, nor shall the 
pari-mutuel or certificate system of wagering be conducted on any 
races except horse races at the race track where such pari-mutuel 
or certificate system of wagering is licensed to be conducted. The 
Commission in its discretion may authorize any licensee to retain 
not to exceed ten percent ( 10%) and the breaks as his, their or its 
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commission on the total of all monies thus wagered. Breaks shall 
be at all times computed on the basis of not to exceed five cents on 
the dollar. 

Greyhound Racing 

Section 12471 provides that within the enclosure_ of any grey-· 
hound race meeting licensed and conducted under this act, the sale 
of pari-mutuel pools, or certificate form of wagering, under such 
regulations as the Arkansas Racing Commission shall subscribe, is 
hereby authorized and permitted. Commissions on such pools to be 
retained by permit holders shall be ten percent (10%) of the total 
contributions to each pari-mutuel pool, and the odd cents of all 
redistributions to be made exceeding a sum equal to the next lowest 
multiple of ten (10)-said ten percent shall be in addition to the 
State tax. 

CALIFORNIA 
General Laws (Deering, 1937), Act 3421 

Racing 

Section 14 provides that the commission deducted by licensee shall 
not exceed 8 percent of the gross amount of money handled and the 
odd cents of all redistributions to be made on all mutual contribu
tions exceeding a sum equal to the next nearest multiple of 10. 

ILLINOIS 
Rev. Stats. (Smith-Hurd, 1939), e. 8 

Racing 

Section 37 (j) provides that each licensee may retain not to exceed 
7¥2 percent of the breaks or his commission on all the money wagered : 
Provided, however, If the racing track of licensee is located in a 
county of less than 250,000 people and more than 100 miles from a city 
of a population of 1,000,000 or more, he may retain no more than 
9 percent of the breaks during 1937 · and no more than 8 percent 
thereafter. 

MICHIGAN 
Stat. Ann. (Henderson, 1936) 

Racing 

Section 18.954 provides that no other place or method of betting, 
pool making, wagering, or gaming shall be used or permitted by the 
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licensee, nor shall the pari-mutuel or auction pool system of wagering 
be conducted on any races except races at the race track where such 
pari-mutuel or auction pool system of wagering is conducted. Each 
licensee may retai1;1 not less than six (6) percent and not to exceed 
seven and one-half (7lh) percent, which amount shall be fixed by 
the commission, and the breaks as his, their, or its commission on 
the total of all moneys thus wagered. Breaks shall at all times be 
computed on such basis as the commission shall prescribe. No li
censee shall knowingly permit any minor to be a patron of the pari
mutuel or auction pool system of wagering, conducted or supervised 
by it. 



CHAPTER THREE 

MISCELLANEOUS PRICE PRACTICES 

SECTION 1 

TRADING STAMP STATUTES 

• 
ALABAMA 

TRADING STAMPS, PREMIUMS, AND COMBINATION SALES 

No statutory provisions.1 

ARKANSAS 
Dig. Stat. (Pope, 1937) 

Section 9589 provides that under its general police power, a 
municipality may regulate, license, and tax gift enterprises. 

Sections 9699 and 9700 provide that cities of the first and second 
classes may regulate, license, and tax gift enterprises.• 

CALIFORNIA 
GG. Laws (Deering, 1937), Ad 6759 

Section 1 provides that it shall be unlawful for any person, firm, 
or corporation to issue, use, distribute, give away, sell, or furnish 

1 A municipal ordinance requiring merchants issuing trading stamps in connec
tion with their business to pay a license tax therefor, in addition to a mercantile 
license tax, is unconstitutional under the Constitution, sections 1 and 35 providing 
for the protection of citizens in their enjoyment of life, liberty, and property. 
City Council"· Kelly, 142 Ala. 552, 38 So. 67 (1905). 

A penal statute suppressing lotteries does not prohibit the issuance of trading 
stamps, there being no element of chance in the redemption of the trading stamps. 
Yrllotv-Stone Kit Co. v. SttJte, 88 Ala. 100, 7 So. 338 (1890); SttJte v. ShugtJrt,138 
Ala. 86, 35 So. 28 (1903). 

• Under this statute a city cannot prohibit the issuance of trading stamps by 
mert'hants. The term "gift enterprise" denotes a scheme involving the element 
of cllanee and thus would not be applicable to the issuance of trading stamps 
re-deemable in merchandise. Humes v. City ot Little Rock, 138 Fed. 929 (C. C. 
1898). 

507 
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coupons, certificates, cards, package labels, wrappers, can covers: 
bottle caps, or other similar devices which shall entitle the per
son holding or delivering or surrend~ring ths same to have the same 
exchanged for or redeemed in goods, wares, or merchandise free of 
charge or for less than the retail market price of said goods, 'wares, 
or merchandise unless there shall be specified fu or upon such coupon, 
certificate, card, package label, wrapper, can cover, bottle cap, or 
other or similar device, specifically or by class, the person or persons, 
firm or firms, corporation or corporations by whom er with whom 
such coupon, certificate, card, package label,'wrapper, can cover, bottle 
cap, or other or similar device is exchangeable or redeemable, and 
unless such person, firm, or corporation or persons, firms, or corpora-
tions so specified shall be either; . 

(a) The person, firm; or corporation or persons, firms,or corpora
tions issuing, using, distributing, giving away; selling, or furnishing 
such coupon, certificate, card, package label, wrapper, can cover, 
bottle cap, or other or similar device; or · · ·. 

(b) A member or members of an associatipn issuing, distributing, 
using, giving away, selling, or furnishing such coupon, certificate, 
card, package label, wrapper, can cover, bottle cap, or other or similar 
device; or 

(c) A peroon, firm, or corporation engaged in the business of issu
ing coupons, certificates, cards, package labels, wrappers, can covers, 
bottle caps, or other or similar devices for use or distribution by itself 
or by other persons, firms, or corporations. . . 

Section 2 provides that any person, firm, or corporatlon violating 
any of the provisions of this act shall for each single offense be 
deemed guilty of a misdemeanor. 

Section 3 provides that all acts and parts of acts in conflict or 
inconsistent with this act are hereby repealed. a 

COLORADO 
Stat. Ann. (Michie, 1935), c. 104 

. Section 1 provides that it shall not be 'lawful hereafter for any 
person, persons, association of persons, or ~rporation to engage in 

• A. prior statute (Stat 1905, p. 67) prohibiting the USe of trading stamps 
was held unconstitutional, the scheme not being a lottery and the transaction 
between retailer and customer being lawful and beyond the control of the 
Legislature. E:c parte Dre:zel, E:c parte Holland, 147 Cal. 763, 82 Pac. 429 
(1005). A municipal ordinance imposing a tax on all merchants issuing trading 
stamps was held to be prohibitive and void, the court stating that such a scheme 
was lawful and not a lottery. E:r parte McKenna, 126 Cal. 429, 58 Pac. 916 
(1899).' ' . -
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or otherwise promote any lottery or gift enterprise of any nature, or 
for any purpose whatsoever. 

Section 2 provides that no person or persons, corporations, or asso
ciation, shall, within this State, open, set on foot, carry on, promote, 
or draw, publicly ·or privately, any lottery, game, or device of chance 
of any nature or kind whatsoever or by whatever name it may be 
called, for the purpose of exposing, setting to sale, or disposing of 
any houses, lands, tenements, mines, or real estate, or any money, 
goods, or things. . 

Section 3 provides that no person or persons, association, or corpo
ration, shall, by printing, writing, setting up of a sign, symbol, em· 
blem, or in any other way ormanner whatsoever, advertise or publish 
an account of any such lottery, game, or device. 

Section 4 provides that it shall be unlawful for a newspaper to 
advertise any lottery, game, or device of chance, whether the drawing 
be to take place in this State or not. 

Section 5 prohibits the sale of any paper purporting to be a ticket 
of or in any such lottery, device, or game of chance. 

Section 6 provides that proof of the sale, furnishing, bartering, or 
procuring of any ticket, share, or interest therein, or of any instru· 
ment purporting to be a· ticket, or part of any ticket, or of the pos
session or keeping thereof, shall be conclusive evidence that such 
ticket, or share or interest, was signed and issued according to the 
purport thereof. 

Section 7 provides that any indictment or information under this 
article shall be deemed and adjudged good and sufficient which de
scribes the offense in the words of this article, although it does not set 
out the name or location of such lottery, device, or game of chance, 
nor set out in words and figures the ticket, policy, or device, or part 
or interest sold, bartered, or exchanged, or offered, or kept, Qr adver· 
tised to be sold, bartered, or exchanged, or furnished, or supplied. 

Section 8 provides that the purchaser of any such ticket, part or 
share of such ticket, or interest, share, or chance in such lottery, game, 
or device, shall'in all respects be & competent witness to prove any 
offense under this article. 

Section 9 provides that from and after the passage of this article 
it shall be unlawful, in the State of Colorado, for any person or per
eons to engage in any manner in any gift enterprise business. 

Section 10 provides that any person or persons who shall in any 
manner engage in any gift enterprise business in the state shall be 
guilty of a misdemeanor, and upon conviction thereof shall be subject 
to a fine in the sum of not to exceed one thousand dollars, or imprison· 
ment not exceeding sixty days or both, in the discretion of the court. 
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Section 11 provides that it shall be unlawful in the State of Colo
rado to use or offer for the purpose of attracting or enticing trade or 
in any way to issue, give, deliver, or distribute, in consideration of or 

· as a part of or on account of or accompanying any purchase of goods, 
wares, or merchandise, any trading stamp, profit-sharing coupon, 
profit-sharing certificate, or other token, certificate, or evidence of 
liability which shall be redeemable or exchangeable, alone or in con
nection with other such stamps or evidence of liability, in any way 
for premiums, whether such premiums be in the form of goods, wares, 
or merchandise or in the form of any valuable right or property right 
whatsoever. 

Section 12 prohibits any bonus, prize, or premium in consideration 
of the purchase of or agreement to purchase any goods, wares, or 
merchandise or the sale of any article of value in the nature of a 
bonus, prize, or premium in connection with the sale or purchase of 
any other article of goods, wares, or merchandise and as an induce
ment to purchase such goods, wares, a.nd merchandise. 

Section 13 prohibits any receipt, coupon, or other evidence of lia
bility which shall entitle the recipient, holder, owner, or beneficiary 
thereof to any cash, cash refund, credit, bank credit, discount, or 
reduction, except such beneficiary at the time of such issuance or 
delivery shall then and there· actually receive a cash refund or receive 
an unconditional cash credit of like amount upon the books of the 
person, firm, or corporation made liable to pay or allow the same 
under the terms of such transaction. 

Section 14 prohibits the use of premium devices. 
Section 15 prohibits any transactions involving any bonuses, pre

miums, discounts, rebates, credits, or prizes or any trading-stamps, 
profit-sharing coupons, tokens, or other evidences of liability of any 
.sort, which are redeemable or exchangeable in any way for bonuses, 
premiums, discounts, rebates, credits, or prizes, where the success or 
maintenance of any such trade-system, practice, or business scheme, 
or plan, or any advantage or profit to be derived in the course of it, 
arises from or depends upon any or either of the following facto_rs 
or causes: 

(a) The credulity, ignorance, misinformation, or negligence of the 
person or persons to whom such are offered or delivered. 

(b) The failure or negligence of any person to accept or take the 
advantage of any such bonuses, premiums, discounts, rebates, or 
prizes, or other devices, or to redeem or exchange any token, tokens, 
or evidence, or evidences of liability therefor. 

(c) The encouragement of any profligate, excessive, or inconsiderate 
purchasing of goods, wares, and merchandise or from or upon any-
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thing which materially encourages, or tends to encourage, any of the 
same. 

(d) The opportunity for deceit, fraud, or misrepresentation in the 
course thereof, or the opportunity to play upon the ignorance, cre
dulity, or inexperience of the public. 

(e) The inducement or encouragement given to purchase such arti
cles either wholly or partially because of the value of or any profit or 
advantage to be derived from the acquisition of any such bonus, 
premium, discount, rebate, credit, or prize as distinguished from 
purchasing the same solely because of the intrinsic value of or need 
for any advantage in the acquisition of the articles themselves. 

(f) Provided, That nothing in this section shall be construed to 
prohibit the giving or receiving of cash discounts. 

Section 16 provides a penalty for violation of any of the sections 
by a fine of not more than three hundred dollars or imprisonment in 
the county jail for not more than sixty days, or both. 

Section 17 provides that nothing herein contained shall limit or 
affect the power of any town, city, or municipality (whether or
ganized under general or special law or any constitutional pro
visions) to enact any ordinances or other local measures whatsoever 
on the subjects herein contained: Pro,t'ided, That such ordinance or 
local measure shall not have the effect of making lawful anything 
forbidden in this article.' 

CONNECTICUT 
Gen. Stat. (1930) 

Section 4707 provides that each person who shall issue or deliver to 
his customers, in connection with the sale of merchandise, any trading 
stamps, coupons, or similar devices, with the promise or representa
tion, expressed or implied, that they have a redeemable value in 
money or merchandise, shall, upon demand, redeem the same at their 
stipulated value. No person shall issue to his customers in connection 
with the sale of merchandise any trading stamp, coupon, or similar 

• Art. Xnii, St'C. 2 of the Constitution and L. 1881, p. 178, see. 1 (Stat Ann. 
(Mi<'hie, 193:i), c. 10-l), prohibiting lotteries or gift enterprises does not author
lZP the passage of a municipal ordinance suppressing gift enterprises when "gift 
t>ntt'rprise" is defined so as to include the issuanc-e of trading stamps. The 
ronstitutional and statutory provisions are applicable only to transactions where 
the t>lt>rnent of chance is present and this does not include the distribution of 
trading stamps. Citv of Dent·er v. Frueauff, 39 Colo. 20, 88 Pac. 389 (1907) · 
Citv of Dt'ftt't'f" v. United Cigar Stores Co .• 68 Colo. 36.'3, 189 Pac. 848 (19"20} ; 
Un4ted Cigar Stores v. People, 68 Colo. 546, 190 Pac. 117 (1920}. 
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device which has previously been issued in such connection by any 
other person responsible for the redemption thereof, unless the con
sent of the latter has been first obtained. 

Section 6338 provides that any person who shall sell or offer for 
sale to any minor any box or package, the consideration of such sale · 
being in whole or in part any distribution of or any chance at draw
mg or obtaining any article of value in such box or package, shall be 
fined not more than one hundred dollars or imprisoned not more than 
six months or both. 

FLORIDA 

No statutory provisions. 1 

GEORGIA 
Code Ann. (Park, et al., 1936) 

Section 26-6506 provides that it shall be a misdemeanor for any 
person, firm, or corporation to issue or give away, in connection with 
the sale of any article of goods, wares, or merchandise, any stamp, 
commonly called a trading stamp, or other like device, which said 
stamp or other like device would entitle the holder thereof to receive, 
from some other person or party than the vendor, any indefinite 
or undescribed thing, the nature or value of which was unknown to · 
the purchaser at the time of the purchase of said article of goods, 
wares, or merchandise. 

IDAHO 
Code Ann. (1932) 

See. 17-3916. Sales with trading stamps prohibited-Penalty.
Any person, firm, or corporation who shall sell or exchange any goods, 
wares, or merchandise whatsoever, or offer, or attempt so to do, upon 
a representation, advertisement, notice, or inducement that any 

• A former statute -(Acts 1913, p. 3, sec. 35) which imposed a license tax on 
merchants using trading stamps in connection with their business was held valid 
under the police power of the State in Rast v. Van Deman & Lewis Co., 240 
U. S. 342, 36 Sup. Ct 370, 60 L. Ed. 679 (1916), the court stating that while the 
trading-stamp plan was not a lottery, it had the same evils behind it and there
fore was subject to regulation by the State. 
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~>tamps, trading stamps, coupons, tickets, certificates, or other similar 
devices which entitles the purchaser to demand or receive, either from 
the vendor or from any other person, firm or corporation, any other 
article of property as a premium or premium gift, are to be delivered 
or received, or are in any way connected with, or are a part of the 
transaction as a premium or premium gift, shall for each and every 
offense be guilty of a misdemeanor and be punishable by a fine of not 
less than $50.00 nor more than $300.00. 

Hist. 1917, ch. 122, sec. 1, p. 409, reen. C. L., sec. 7104g; C. S., sec. 
8488 

Sec. 17..3917. Giving of premiums prohibited-Penalty.-Any 
person, firm, or corporation who shall sell or exchange any of the 
devices mentioned in the preceding section upon a contract to enable 
the purchaser or receiver thereof to sell or exchange property, or at
tempt so to do, upon any representation, advertisement, notice, or in
ducement hereinbefore mentioned, or who shall deliver any goods, 
wares, or merchandise upon the presentation of any such stamps or 
other similar devices, shall be guilty of a misdemeanor, and be pun
ishable by a fine not less than $50.00 nor more than $300.00. 

Hist. 1917, ch. 122, sec. 2, p. 410, reen. C. L., sec. 7104h; C. S., 
sec. 8489. 

See. 17-3918. Exemptions from two preceding sections.-The 
provisions of the two preceding sections shall not apply to agricul
tural or church fairs conducted for scientific or charitable purposes. 

Hist. 1917, ch. 122, sec. 3, p. 410; compiled and reen. C. L. sec. 
7104i; C. S., sec 8490. 

INDIANA 
Stat. Ann. (Burns, Supp. 1939)' 

Sec. 58-701 (12228) Contents-Money value.-No person shall 
sell or issue to any person in this State any stamps, trading stamps, 
cash discount stamps, checks, ticket, coupon, or other similar device 
which will entitle the holder thereof, on presentation thereof, either 
singly or in definite number, to receive, either directly from the 
vendor or indirectly through any other person, money or goods, 
wares, or merchandise, unless each of said stamps, trading stamps, 
cash discount stamps, checks, tickets, coupons, or other similar devices 

• A former s~tute (Acts 1915, c. 184) providing for tbe licensing of trading
stamp companu.•s or.1ly is unconstitutional, l:K>ing discriminatory and repugnant 
to tlle equal prot~·twn clause of the Ft><lt>ral C·•nstitution. Bperrg and HutchUt
eota Co. v. State, 188lnd. 173, 12::! N. E. 584 (1919). 
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shall have legibly printed or written on the fact [face] thereof the 
redeemable value thereof in lawful money of the United States.7 

(Acts 1913, ch. 299, sec. 1, p. 777; 1921, ch. 109, sec. 1, p. 265.) 
Sec. 58-702. (12229) Redemption in money.-Any- person who 

shall sell or issue to any person engaged in any trade, business, or pro- · 
fession, any stamp, trading stamp, cash discount stamp, check, ticket, 
coupon, or other similar device which will entitle the holder thereof, 
on presentation thereof, either singly or in definite number, to receive 
either directly from the vendor or indirectly through any other per
son, money, goods, wares or merchandise, shall upon presentation 
redeem the same either in goods, wares or merchandise, or in lawful 
money of the United States, at the option of the holder thereof, at 
the value in lawful money printed on the face thereof: Provided, That 
the same be presented for redemption in number or quantity aggre
gating in money value not Jess than five cents (5c) in each lot. (Acts 
1913, ch. 299, sec. 2, p. 777.) 

Sec. 58-703. (12230) Redemption refused, Iiability.-Any person 
engaged in any trade, business, or profession who shall distribute, 
deliver, or present to any person dealing with him, in consideration of 
any article or thing purchased, any stamp, trading stamp, cash dis
count stamp, check, ticket, coupon, or other similar device which will 
entitle the holder thereof, on presentation thereof, either singly or 
in definite number, to receive (money, goods, wares, or merchandise), 
either directly from the person issuing or selling the same, as set 
forth in section 2 (sec. 58-702} hereof, or indirectly from any 
other person, shall, upon the refusal or failure of the said person 
issuing or selling same to redeem the same as set forth in said section 2 
(sec. 58-702) hereof, be liable to the holder thereof for the face 
value thereof, and shall, upon presentation of the same in lots of (or) 
number aggregating, in money value, not less than five cents ( 5c) in 
each lot, redeem the same either in ware or merchandise or in lawful 
money of the United States, at the option of the holder thereof, at 
the value in lawful money printed on the face thereof. (Acts 1913, 
ch. 299, sec. 3, p. 777.) 

Sec. 58-704. (12231) Redeemable value of stamps.-The redeem
able value of such stamps, trading stamps, cash discount stamp, 
check, ticket, coupon, or other similar device, printed or legibly 
written on the face of said stamp as herein provided shall be the 
same, whether redeemed in merchandise or in lawful money of the 

'A contract by a vendor of merchandise to repurchase the merchandise unsold 
after two years if the vendee issued trading stamps good for one-half the price 
of "art pictures" is valid under section 58-701. The act, being penal and in 
derogation of the common law, must be strictly construed. Ashbaucher v. Price, 
83 Ind. App. 604, 145 N. E. 775 (1924). 
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United States, and the redemption of such stamps as hereinabove 
mentioned shall be in lawful money 6f the United States or in mer
chandise of equal value thereto, at the option of the holder of said 
stamps. (Acts 1913, ch. 299, sec. 4, p. 777.) 

Sec. 58-705. (12232) Consent of original issuer to use.-No per
son, firm or corporation shall give or deliver, as an inducement for 
or in connection with the sale of merchandise, any coupon, check, 
ticket, stamp, token, or similar device redeemable in money or in 
merchandise, as in this act provided, by any other person, firm or 
corporation without the consent of the person, firm or corporation 
originally issuing the same and responsible for the redemption 
thereof. (Acts 1913, ch. 299, sec. 5, p. 777.) 

Sec. 58-706. (12233) Penalty fer violation.-Any person, firm, or 
corporation who shall violate any of the provisions of this act, shall 
be guilty of a misdemeanor and, upon conviction, shall be fined not 
less than fifty dollars ($50.00) nor more than one hundred dollars 
($100) for each offense. (Acts 1913, ch. 299, sec. 6, p. 777.) 

IOWA 
Code (1939) 

Section 9920 provides that all gift enterprises, as hereinafter de
fined, and all trade practices carried on in connection therewith are 
hereby prohibited and declared to be unlawful. 

Section 9921 provides that whenever two or more persons enter 
into any contract arrangement or scheme, whereby for the purpose 
of inducing the public to purchase merchandise or other property of 
one of the parties to said scheme, any other party thereto, for a 
valuable consideration and as part of such scheme, advertises and 
induces or attempts to induce the public to believe that he will 
give gifts, premiums, or prizes to persons purchasing such merchan
dise or other property. of such party to said scheme, and that stamps 
or tickets will be given by the seller in connection with such sales 
entitling the purchaser of such property to receive such prizes or 
gifts from any other party to such scheme, the parties so undertaking 
and carrying out such scheme shall be deemed to be engaged in a 
"gift enterprise," unless the articles or things so promised to be 
given as gifts or premiums with or on account of such purchases, 
shall be definitely described on such stamp or ticket and the character 
and nlue of such promised prize or gift fully made known to the 
purchaser of such merchandise or other property at the time of the 



,516 PRICE :coNTROL LEGISLATION 

sale· thereof, and unless the right of the holder of such stamp or 
ticket to the gift or premium so promised becomes absolute upon 
'the completion upon the delivery thereof without the holder being 
required to collect any specified number of other similar stamps or 
tickets and to present them for redemption together, and the right 
of the holder of such stamp or ticket to the prize or gift so offered 
.is absolute, and does not depend on any chance, uncertainty, or con
tingency whatever. 
· Section 9922 provides that violation of the above sections constitutes 
a misdemeanor. 

KANSAS 
Gen. Stat. Ann. (Corrick, 1935) 

Trading Stamps 

Sec. 19-2210. Trading stamps, coupons, or similar devices.
Every person, firm, or corporation who shall use, and every person, 
hrm, or corporation who shall furnish to any other person, firm, or 
corporatiOn to use, in, with, or. for the sale of any goods, wares, or mer
chandise, any stamps, coupons, tickets, certificates, cards, or other sim
ilar devices, which shall entitle the purchaser receiving the same with 
such sale of goods, wares, or merchandise to procure from any person, 
firm, or corporation any goods, wares, or merchandise, free of charge, 
·or for less than the retail market price thereof, upon the production 
of any number of said stamps, coupons, tickets, certificates, cards, or 
other similar devices, shall, before so furnishing, selling, or using the 
same, obtain a license from the county clerk of each county, wherein 
such furnishing, selling .or using shall take place, for each and every 
,store or place of business in that county, owned or conducted by such 
person, firm, or corporation from which such furnishing or selling, 
or in which such using shall take place: ProvUled, however, That the 
provisions of this section shall not apply to the furnishing or issuance 
of any stamps, coupons, tickets, certificates, iards, or other similar 

· devices, redeemable at their face value, in cash or merchandise from 
the general stock of said merchant at regular retail prices at the 
option of the holder thereof.8 (L. 1917, ch. 331, sec.1; May 26; R. S. 
1923, sec. 19-2210.) 

'Laws 1917, c. 331 (sees. 19-2210 et seq.) requiring trading stamp companies 
to pay a license tax is constitutional. It is within the police power of the State 
to suppress a business injurious to the public by imposing a prohibitive license 
tax. State v. Wilson, 101 Kans. 789, 163 Pac. 679 (1917); State v. Crosby Bros., 
103 Kans. 733, 176 Pac. 321 (1918). · 
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Sec. 19-2211 Trading-stamp license fees.-In order to obtain 
such license, the person, firm, or corporation applying therefor shall 
pay to the county treasurer of the county for which such license is 
sought an annual_license fee, based upon population as follows : 

In counties of 30,000 or lesS...---------------------------------------- $1, 000 
In counties of 30,000 to 50,000--------------------------------------- 5, 000 
In counties of 50,000 to 70,000---------------------------------- 6, 000 
In counties of over-70,000---------------------------------------- 7, 000 

• Upon such payment being made to the county treasurer, he shall 
issue his receipt therefor, which shall be presented to the county clerk, 
who shall issue to the person, firm, or corporation making such pay
ment a license to furnish or sell, or a license to use, for one year, the 
stamps, coupons, tickets, certificates, cards, or other similar devices 
mentioned in section 1 (19-2210) of this act. Such license shall contain 
the name of the grantee thereof, the date of its issue, the date of its 
expiration, the town or city in which and the location at which the 
same shall be used, and such license shall be used at no other place 
than that mentioned therein. (L. 1917, ch. 331, sec. 2; May 26; 
R. S. 1923, sec. 19-2211.) 

Sec.l9-2212. Place of dealing in trading stamps.-No person, or 
firm, or corporation shall furnish or sell to any other person, firm, 
or corporation to use, in, with, or for the sale of any goods, wares or 
merchandise, any such stamps, coupons, tickets, certificates, cards, or 
other similar devices for use in any town; city, or county in this State 
other than that in which such furnishing or selling shall take place. 
(L. 1917, ch. 331, sec. 3; May 26; R. S. 1923, sec. 19-2212.) 

Sec. 19-2214. Penalties for violating sections 19-2210 to 19-
2214.-Any person, firm, or corporation violating any of the provi
sions of this act shall be guilty of a misdemeanor, and, upon convic
tion, shall be fined not less than $500 or be imprisoned in the county 
jail for not less than 60 days, or by both such fine and imprisonment, 
at the discretion of the court. (L. 1917, ch. 331, sec. 5; May 26; 
R. S. 1923, sec. 19-2214.) 

/ 

KENTUCKY 
Stat. Ann. (Baldwin's Carroll, 1936, and Supp., 1939) 

Sec. 2573. Felony to set up, operate, promote or aid.-Whoever 
shall set up, carry on, conduct, manage, operate, draw, or otherwise 
promote, and whoever shall aid, assist, or abet in setting up, carrying 
on, conducting, managing, operating, drawing, or in otherwise pro
moting any lottery or gift enterprise, whereby money or other thing 
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of value is, or is pretended to be, disposed of, and whoever shall write, 
print, vend, sell, barter, exchange, dispose of, furnish, supply, or pro
cure, or cause to be supplied or procured, to or for any person or 
persons, and whoever shall have in possession or under control, with 
intent for himself or another, to vend, sell, barter, exchange, dispose· 
of, furnish, or supply any ticket, share, or part of a ticket, or any 
writing, print, paper, certificate, token, device, or thing whatever, 
purporting, designed, or intended to give or entitle the holder, or 
any other person, to any prize, share, or intere;t in any prize, or to 
any right, share, or interest whatever, in any lottery or gift enter
prise in or out of this Commonwealth, or in or to any drawing of, or 
in or to the result of any lottery or gift enterprise in or out of this 
Commonwealth, shall be guilty of a felony, and shall be fined not less 
than five hundred dollars ($500.00) nor more than five thousand 
dollars ($5,000.00), and shall be confined in the penitentiary not less 
than two years nor more than five years: Provided, however, That 
the words "lottery or gift-enterprise," as used in this section, shall not 
apply to any gift or money, property or other thing of value which 
is awarded by lot or drawing by mercantile establishments, theaters, 
or newspapers who make such awards to their customers and patrons, 
and who charge no price and collect no fee for the privilege of par
ticipating in such lot or drawing other than the regular prices of 
merchandise sold, or admission tickets, or subscription price to all 
customers and patrons whether they participate or do not participate 
in such awarding. (1938, 1st. ex. s. c. 23, p. 1076, sec. 1; 1892, c. 7, 
p. 8, sec. 1.) 

Sec. 2574. Felony to permit use of or to rent house, for lottery 
or sale of tickets.-Whoever shall, in any house shop or other build
ing, owned, possessed, occupied, or controlled by him, knowingly 
permit the commission of any of the offenses mentioned in the pre
ceding section, and whoever shall demise, rent, let, or give control of 
any house, shop, or other building, or any part of either, with knowl
edge or for the purpose that any of the offenses mentioned in the 
preceding section are to be committed therein, shall be guilty of a 
felony" and shall be subject to the penalties denounced in the preceding 
section. -(1892, c. 7, p. 8, sec. 2.) 

Sec. 2575. Misdemeanor to buy or procure ticket.-Whoever shall 
buy for himself, and whoever shall in anywise procure for himself, 
any lottery or gift enterprise ticket, or other token, device or thing 
mentioned in section 2573, shall be guilty of a misdemeanor, and shall 
be fined not less than twenty-five dollars ($25.00) nor more than one 
hundred dollars ($100.00), which may be recovered by warrant before 
a justice of the peace, or by indictment. (1892, c. 7, p. 8, sec. 3.) 
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Sec. 2576. Pretended or fictitious lotteries; punishment.-The 
penalties mentioned in the three preceding sections shall apply as well 
where the lottery or gift enterprise is merely pretended or fictitious, 
as where the same is real. (1892, c. 7, p. 8, sec. 4.) 

Sec. 2577. Indictment; several offenses.-An indictment may 
charge in one count the commission of any number of the offenses 
mentioned in sections 2573 and 257 4. ( 1892, c. 7, p. 8, sec. 5.) 

Sec. 2578. Charging grand juries; duty of judges.-J udges of all 
courts in which grand juries are impaneled shall, whenever a grand 
jury is therein impaneled, charge such jury as to the offenses men
tioned and penalties denounced in this act. (1892, c. 7, p. 8, sec. 6.) 

Sec. 2579. Witnesses; competency; exemption.-That the buyer 
of any lottery ticket, or any device in the nature of a lottery ticket, 
shall be a competent witness in any prosecution against the seller of 
it; and it shall be no exemption to said buyer that his testimony may 
criminate himself; but no such testimony given by the witness shall 
be used against him in any prosecution, except for perjury, and he 
shall be discharged from all liability for any offense so necessarily 
disclosed in his testimony. (1892, c. 7, p. 8, sec. 7.) 

Sec. 2580. Indictment; sufficiency of.-That any indictment found 
under any of the preceding provisions of this act shall be held good, 
which charges the offense in the language of the law, without setting 
forth therein the number, date, or other description of the ticket or 
device, or the name of the lottery or gift enterprise. (1892, c. 7, 
p. 8, sec. 8.) 

Section 4224a-1 provides for the levying of a license tax of $350 on 
all trading stamp companies redeeming stamps for premiums of valu
able personal property." 

Section 2290-12 provides that a municipality may impose license 
fees on trades and occupations.10 

LOUISIANA 
No statutory provisions. 11 

'A trading stamp rompany redet>ming stamps in money is subjeet to the license 
tax under section 4224a-1, cash redemptions being ••premiums of valuable per-
1!(11181 property." LatctOfl v. Stewart Dry Good.s Co., 197 Ky. 3M, 247 S. W. 14 
(1!1231. 

" Where a municipality imposed a license tax of $300 annually under section 
:.!:200--12, and the net profit of the trading stamp rompany was $500 per year, it 
was ht>ld that while a license fee imposed on trading stamp companies is valid, 
Jr('nl'rally the- ordinance was void as Imposing an oppressive and prohibitory tax. 
Sp('f"f"y cf Hutchinson Co. v. City of 01cen&ooro, 151 Ky. 389, 151 s. W. 932 (1912). 

u A former statute (L. 1904, Aet 47) which provided for a license tax to be 
levied on trading stamp companies based on the gross receipts of the business 
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MARYLAND 
Ann. Code (Flack, Supp., 1935) art. 56 

Trading Stamps u 

Sec. 235. Every person, firm, association, and corporation of this · 
State or carrying on business therein, who shall sell or deliver any 
stamps, coupons, tickets, certificates, or other similar devices which are 
or may be redeemable for merchandise, other than a manufacturer or 
packer issuing such stamps, coupons, tickets, certificates, labels, or other 
similar devices around or in connection with his, their, or its own 
products, to any other person, firm, association, or corporation, in con
nection with any sale by such other person, firm, association, or cor
poration, of any goods, wares, or merchandise, shall before so doing 
take out an annual license therefor and shall pay an annual license fee 
of five hundred dollars; and every manufacturer or packer who shall 
furnish, sell, or deliver any such stamps, coupons, tickets, certificates, 
labels, or other similar devices with or in connection with the sale of 
his, her, or its own manufactured or processed products to any other 
person, firm, association, or corporation shall, before so doing, take 
out an annual license therefor and pay an annual license fee of fifty 
dollars.13 (An. Code, 1924, se.c. 235; 1912, sec. 173; 1916, ch. 704, sec. 
173; 1935, ch. 360.) · 

Ann. Code (Flack, Supp., 1935), art. 27 
Trading Stamp and Other Devices 

See. 504. Prohibition.-No person or association of persons shall, 
either directly or indirectly, by agent or otherwise, use or hold for use 
in any way, or sell any stamp commonly called a trading stamp, or any 
ticket, or check, or any written or printed promise or assurance, ex
press or implied, or any other scheme or device for the sale, barter, or 
trade of any goods, wares, or merchandise, holding out as an induce
ment for any such sale, barter, or trade the giving or issuing of any 
such stamp, ticket, check, promise, assurance, scheme, or device is to 

of the merchant using such stamps is not in contravention of article 225 of the 
State constitution providing for uniform taxation on property or of the Federal 
Constitutiott as a burden on interstate commerce, State v. Underwood, 139 La. 
288, 71 So. 513 (1915). 

12 A former statute (Acts 1886, c. 480) which prohibited the blanket issuance 
of trading stamps was held unconstitutional the scheme not involving the element 
of chance and being an unlawful regulation of trade not necessary for the protec
tion of the public health, safety, or morals. Long v. State, 74 Md. 565, 22 Atl. 4 
(1891). 

11 Article 56, section 235, Is constitutional as being a valid exercise of the 
police power of the State. The legislature having decided that the trading-stamp 
scheme prohibited by the statute was detrimental to the public welfare, it is 
within their power to regulate or suppress it. State v. J. M. Seney Oo., 134 Md. 
437,107 Atl.189 (1919). 
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be or may be presenred to or redeemed by some person or association 
of persons other than those making the sale, barter, or trade aforesaid, 
the holder of said stamp, ticket, check, promise, assurance, scheme, or 
device for presentment or redemption getting or receiving in exchange 
therefor any gift, prize, or gratuity, or anything m1certain, unde· 
termined or unknown to the purchaser of said goods, wares, or mer· 
c·handise at the time of the purchase thereof.u (An. Code, sec. 456; 
1904, sec. 404; 1898, ch. 207, sec. 263A.) 

See. 505. Limitations on sale or exchange.-No person or asso-· 
ciation of persons shall, either directly or indirectly, by agent or other
wise, use or hold for use, or sell any stamp commonly called a trading 
stamp, or any ticket, check, promise, or assurance, express or implied, 
or any other scheme or device of the kind or characoor described in the 
preceding section, and thereby prohibited to be used or held for use, 
or to be sold when the same, instead of or in addition to the manner 
of redemption therein described, is to be or may be presented to or 
redeemed by the person or association of persons selling, barrering, 
or trading the goods, wares, or merchandise as in said section set forth, 
at any other place than that where said sale, barrer, or trade was made, 
or in any manner than by something certain and known to the pur· 
chaser at the time of said sale, baroor, or purchase: Pr01Jided, lwwever, 
That nothing contained in this or the preceding section is inoonded to 
prevent any manufacturer from offering any gift or present to any 
purchaser of his products. (An. Code, sec. 457; 1904, sec. 405; 189-8, 
ch. 207, sec. 263B.) 

See. 506. Violations.-Any person or association of persons violat
Ing any of the provisions of the two preceding sections, or aiding, 
abetting, or assisting in said violation, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof before any justice of the 
pt>ace of this Stare or court of competent jurisdiction therein, shall 
be fined not less than fifty dollars nor more than one hundred dollars 
for each offense, and for a seoond or repeated violation of said sec
tions may, in addition to said fines, be imprisoned in the house of 
correction or in the city or county jail, as the case may be, for not 
less than one month nor more than six months. (An. Code, sec. 458; 
1904. sec. 406; 1898, ch. 207, sec. 263C.) 

"' Sections 504 and 505 were held as a valid prohibition of a lottery or gaming 
srh(>me, except insofar as section 505 be interpreted to declare unlawful the 
rt>dt>mption of a trading stamp solely because redeemro at a place other than 
wht>re the sale was made. State v. Hawkins, 95 Md. 133, 51 A.tl. 8"i0 (1902). 

Where a trading stamp company maintainro a premium store fully stocked. 
issued premium catalogue denoting the premiums to be issued and advertised 
many Sa.mplt'6 of the premiums that could be redeemed it was held that the 
C<.lmpnny did not violate the statute. State v. Caspare, 115 Md. 7 80 A.tl 
006 (1911). • 
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See. 507. Redeemable value.-No person, firm, or corporation 
shall sell or issue any stamps, trading stamps, cash discount stamps, 
check, ticket, coupon, or other similar device, which will entitle the 
holder thereof, on presentation thereof, either· singly or in definite 
number, to receive either directly from the vendor or indirectly 
through any other person, money or goods, wares or merchandise, 
unless each of said stamps, trading stamps, cash discount stamps, 
checks, tickets, coupons or other similar devices shall have legally 
printed or written upon the face thereof the redeemable value thereof 
in cents. (An. Code, sec. 459; 1904, sec. 407; 1904, ch. 238, sec. 263D.) 

Sec. 508. How redeemable.-Any person who shall sell or issue 
to any person engaged in any trade, business, or profession, any 

· stamps, trading stamps, cash discount stamps, check, ticket, coupon, 
or other similar device, which will entitle the holder thereof, on 
presentation thereof, either singly or in definite number, to receive, 
either directly from the vendor or indirectly through any other per
son, money or goods, wares or merchandise~ shall, upon presentation, 
redeem the same either in goods, wares, or merchandise, or in cash, 
good and lawful money of the United States, at the option of the 
holder thereof, and any number of such stamps, trading stamps, cash 
discount stamps, checks, coupons, or other similar devices shall be 
redeemed as hereinbefore set forth at the value in cents printed upon 
the face thereof, and it shall not be necessary for the holder thereof to 
have any stipulated number of the same before demand for redemption 
may be made, but they shall be redeemed in any number, when pre
sented, at the face value in cents printed upon the face thereof as 
hereinbefore provided. (An. Code, sec. 460; 1904, sec. 408; 1904, 
ch. 233, sec. 263E.) 

Section 509 provides that upon the refusal or failure of the said 
person issuing or selling the same to redeem the same, as set forth 
in the preceding section, he shall be liable to the holder thereof for 
the face value thereof. 

Sec. 510. Manufacturer may issue.-It shall not be unlawful for 
any manufacturer to place his own tickets, coupons, or other vouchers 
in or upon packages of goods manufactured by him, such tickets, 
coupons, or_ other vouchers to be redeemed by such manufacturer, 
either in money or merchandise, whether said packages are sold 
directly to the consumer or through retail merchants: nor shan it be 
unlawful for any person to issue with such packages, tickets, coupons, 
or other vouchers so issued by said manufacturer. (An. Code, sec. 
462; 1910, ch. 381 (p. 95).) 

'SN"tion 511 prohibits a different redeemable value in merchandise 
from the redeemable value in money. 
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Section 512 requires of each person or corporation a bond to the 
State of Maryland, in the penalty of twenty-five thousand dollars, 
with security to be approved by and said bond to be filed with the 
clerk of the superior court of Baltimore City or with the clerk of the 
circuit court for the county in which such stamp, trading stamp, cash 
discount stamp, ticket, check, coupon, or other similar device shall 
be issued, sold, or given, and to be recorded by said clerk at the cost 
of ti,e person, finn or corporation giving such bond, conditioned for 
the faithful performance by the person, firm or corporation executing 
!'lUch bond, of each and all the obligations incurred in connection with 
the issue of such stamp, trading stainp, cash discount stamp, ticket, 
check, coupon or other similar device; and in the event of failure at 
any time to comply with any of the obligations of said stamp, trad
ing stamp, cash discount stamp, ticket, check, coupon or other similar 
device, by the person, firm or corporation executing said bond, the 
holder of such stamp, trading stamp, cash discount stamp, ticket, 
check, coupon or other similar device shall be entitled to maintain 
a suit on such bond to recover the amount of the loss sustained by 
him by reason of such default. 

Sec. 513. Penalties.-Any person, firm, or corporation violating 
any of the provisions of Sections 507, 508, 509, 511, or 512 of this 
article, shall be deemed guilty of a misdemeanor, and upon convic
tion thereof shall be fined not less than fifty dollars nor more than 
one hundred dollars for each and every offense, and in default of 
payment of the fine shall be committed to jail for a period of not 
less than thirty days, and one-half of the fine so paid shall go to the 
informer. (An. Code, sec. 465; 1910, ch. 381 (p. 95).) 

MASSACHUSETTS 
Ann. Laws (Supp., 1938), e. 100 

Premiums 

Section 19 prohibits the sale, exchange, or giving away of any prize 
packages, gifts, premiums, or bonus, or otherwise as an inducement 
to purchase any other goods, wares, or merchandise at public auetion. 

Ann. Laws (1933), e. 271 
Trading Stamps u 

Sec. 29. Gift enterprises prohibited.-'Whoever sells, exehanges, 
or disposes of any property, or offers or attempts so to do, upon a 

"A former statute (L. 1001, p. 376, e. 403) which levied an excise tax on the 
business of selling or issuing trading stamps was held unconstitutional as an 

210235'-40-voL 2-38 
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representation, advertisement, notice, or inducement that anything 
other than what is specifically stated to be the subject of the sale or 
exchange is or is to be delivered or received, or is in any way con
nected with or is a part of the transaction, or whoever gives a stamp, 
coupon, or other device which entitles a purchaser to demand or re
ceive from a person or company other than the merchant dealing in 
the goods purchased or the manufacturer thereof, any other property 
than that actually sold or exchanged, or whoever delivers by any 
person or company other than the merchant dealing in the goods 
purchased, or the manufacturer thereof, goods, wares or merchandise 
upon the presentation of such sfamp, coupon, or other device, shall 
be punished by a fine of not less than ten nor more than five hundred 
dollars.16 (1884, 277; 1898, 576; R. L. 214, sec. 29.) 

Sec. 30. Sale, etc., of trading stamps, etc., prohibited.-Whoever, 
in connection with the sale of any article or any merchandise what· 
soever, sells, gives, or delivers any trading stamps, checks, coupons, 
or similar devices to be exchanged for, or to be redeemed by the giv- · 
ing of, any indefinite or undescribed article, the nature and value of 
which are not stated, or to be exchanged for, or to be redeemed by the 
giving of, any article not distinctly bargained for at the time when 
such trading stamps or other devices as aforesaid were sold, given or 
delivered, shall be punished by a fine of not less than ten nor more 
than fifty dollars. (1903, 386.) 

MICHIGAN 
No statutory provisions 11 

unreasonable restriction on the business. 0' Keefe v. City of Somerville, 190 
Mass.llO, 76 N. E. 457 (1906). 

A bill designed to prohibit "gift enterprises," including the issuance of trading 
stamps, was held unconstitutional under the Fourteenth Amendment of the Fed
eral Constitution. In re Opinion of The J148Uces, 208 Mass. 607, 94 N. E. 848 
(1911). 

An act forbidding the issuance of trading stamps redeemable by anyone other 
than the distributor thereof would be unconstitutional. In re Opinion of The 
Justices, 226 Mass. 613, 115 N. E. 978 (1917). · 

The business of issuing trading stamps to merchants to be given to customers 
of merchants, redeemable in merchandise, is not contrary to public policy. 
Sperry cf Hutchinson Co.~. Temple, 137 Fed. 992 (C. C. A. 1905). 

" Section 29 does not prohibit the issuance of a photograph in connection 
with the sale of another commodity, even though the purchaser is allowed to 
select a photograph of his own choice. Commonwealth v. Emerson, 165 Mass. 
146, 42 N. E. 559 (1896). Where a purchaser receives a coupon entitling him to 
redeem it for merchandise in another store, such transaction is not within the 
prohibition of section 29. Commonwealth v. Sisson, 178 Mass. 578, 60 N. E. 385 
(1901). 

11 A former statute (Acts 1911, Act 244) which permitted the use of trading 
stamps only if redeemed by the merchant furnishing them to his customers 
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MINNESOTA 
Stat. (Mason, 1927) 

Sec. 10492. Gift enterprises prohibited.-All gift enterprises, as 
hereinafter defined, and all trade practices carried on in connection 
therewith are hereby prohibited and declared to be unlawfu1.t8 ('09, 
c. 142, sec. 1.) - [8995.] 

Sec. 10493. Gift enterprises defined.-Whenever two or more per· 
sons enter into any contract, arrangement, or sc1ieme, whereby for the 
purpose of inducing the public to purchase merchandise or other 
property of one of the parties to said scheme, any other party thereto, 
for a valuable consideration and as a part of such scheme, advertises 
and induces or attempts to induce the public to believe that he will 
give gifts, premiums, or prizes to persons purchasing such merchanu 
dise or other property of such other party to said scheme, and that 
Rtamps or tickets will be given by the seller in connection with such 
sales entitling the purchaser of such property to receive such prizes 
or gifts from any other party to such scheme, the parties so under· 
taking and carrying out such scheme shall be deemed to be engaged 
in a "gift enterprise," unless the articles or things so promised to be 
given as gifts or premiums with or on account of such purchases, 
shall be definitely described on such stamp or ticket and the character 
and value of such promised prize or gift fully made known to the 
purchaser of such merchandise or other property at the time of the 
sale thereof, and unless the right of the holder of such stamp or ticket 
to the gift or premium so promised, becomes absolute upon the com· 
pletion upon the delivery thereof without the holder being required 
to collect any specified number of other similar stamps or tickets and 
to present them for redemption together, and the right of the holder 
of such stamp or ticket to the prize or gift so offered is absolute, 
and does not depend on any chanc.e uncertainty or contingency what
ever.18 ('09, c. 142, sec. 2.) [8996.] 

was hE'ld unconstitutional in People v. Sperrg cf Hutchinson Oo., 197 Mich. 532, 
1M N. W. 503 (1917). Tbe court stated that as long as the legislature per
mittl'<l the use of trading stamps it could not prohibit the redemption of such 
stamps by trading-stamp companies. The statute was held discriminatory and 
void. 

"A. former statute (L. 1911, e. 287) compelling persons offering special induce
mE'nts to its customers in trade to pay a certain amount of such inducement in 
rash in lieu of merchandise, if the customer so elects, was held invalid in Ktlfl.ne 
v, St·gerdrom Ptaoo Mfg. Co., 118 MimL 483, 137 N. W. 170 (1912). 

•• St>etion 1049'-i is constitutional as a valid exercise of the police power ot the 
State, the prohibition not being against the use of all trading stamps but onlv 
thnse involvin:r an elt>mE'nt of chan<.-e. State v. Sperr, 6 H•tchinscm Oo., 110 
Minn. 378, 126 N. W.l.20 (1910). 
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Sec. 10494. Engaging in gift enterprise, etc.-Penalty.-Any 
person who engages in a gift enterprise such as is defined in this act 
or who advertises the same in any manner, or who in furtherance of 
such scheme, as an inducement to purchasers issues in conection with 
the sale of any merchandise or other property any such ticket or 
stamp purporting to be redeemable in some indefinite article not de
scribed thereon, only when presented with a collection of other stamps 
or tickets of like kind, by some other party to such scheme, and which, 
unless presented in tbe manner aforesaid is not redeemable at all, 
shall each and all be guilty of a misdemeanor. {'09, c. 142, sec. 3.) 
(8997.] 

Sec. 10495. "Person" defined.-The word "person" as used in this 
act, may in proper cases in order to make the intent and meaning of 
the law effective, be construed to mean firm or corporation. ('09, c. 
142, sec. 4.) (8998.] 

Sec. 10496. Gift enterprises prohibited.-All gift enterprises as 
hereinafter defined and all trade practices carried on in connection 
therewith are hereby prohibited and declared to be unlawful. ('13, 
c. 374, sec. 1.} [8999.] 

Sec. 10497. Gift enterprise defined.-Whenever any person for the 
purpose of inducing the public~ subscribe for or buy any newspaper, 
magazine, or periodical, for a valuable consideration, offers and ad
vertises to give a premium, gift, or prize, or offers and advertises any 
contest whatever, whereby a premium, gift, or prize is to be given to 
any person or persons procuring such sale or subscription, the person 
so undertaking and carrying on such scheme or contest and offering 
such gift, premium, or prize shall be deemed to be engaged in a "gift 
enterprise," unless such premium, gift, or prize is absolute and does 
not depend upon any chance or contingency whatever.20 ('13, c. 374, 
sec. 2.) [9000.] 

MONTANA 
Rev. Codes Ann. (Anderson and McFarland, 1935) 

Premiums and Bonuses 21 

Section 2430 requires a license of all persons engaged in furnishing 
premiums or bonuses for the sale of merchandise. 

• A scheme whereby a publication sponsors a mystery puzzle and a prize for 
the solution thereof is not within the definition of "gift enterprise" under section 
10497, the contest requiring no payment for entry. Holt v. Rural Weekly Co., 
217 N. W. 345 (Sup. Ct.1928). 

21 A former statute (L. 1917, e. 17) which prohibited the issuance of premiums 
to purchasers by unlicensed persons is inapplicable to the giving of trading 
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Section 2431 requires the payment of an annual $6,000 license fee of 
each person licensed. 

Section 2433 provides that any person, firm, or corporation violat
ing any of the provisions of this act shall, for each single offense, be 
deemed guilty of a misdemeanor, and punished by a fine of not less 
than twenty-five dollars nor more than one hundred dollars, or by 
imprisonment in the county jail not to exceed sixty days, or by both 
such fine and imprisonment. 

NEBRASKA 
Comp. Stat. (1929) 

See. 28-965. "Lotteries," gift enterprises unlawful, penalty.
Whoever sells or offers for sale any real estate or article of merchan
dise of any description whatever, or any ticket of admission to any 
exhibition or performance or other place of amusement, with a prom
ise, expressed or implied, to give or bestow, or in any manner hold 
out the promise or gift or bestowal of any article or thing, for and 
in consideration of the purchase of any other article or thing, whether 
the object shall be for individual gain, or for the benefit of any insti
tution of whatever character, or for any purpose whatever, shall be 
held to be engaged in a gift enterprise which is hereby declared to 
be unlawful and upon conviction thereof shall be fined in any sum 
not exceeding five hundred dollars, or imprisoned in the county jail 
not exceeding six months, or both. (1911, p. 560; Ann. 2337x4 and 
2337x5; Comp. 7894g and 7894h; R. S. 1913, 8825; C. S. 1922, 9821.) 

Comp. Stat. (1929) 
Trading Stamps 

See. 28-968. Trading stamps, sale or issuance, when illegal.-No 
person shall sell or issue any stamp, trading stamp, cash discount 
stamp, check, ticket, coupon, or other similar device, which will 
entitle the holder thereof, on presentation thereof, either singly or in 
definite number, to receive, either directly from the vendor or indi
rectly through any other person, money or goods, war~ or merchan
dise, unless each of said stamps, trading stamps, cash discount stamps, 
checks, tickets, coupons or other similar devices shall have legibly 
printed or written upon the face thereof the redeemable value thereof 

stamps rede("mable In CllSh. The statute applies only to schemes involving the 
t>lt•mt>nt of nneertainty in the rroemption of the premiums.. Btate v. Luteu Brol., 
55 Mont 545, 179 Pac. 457 (1919), 
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in cents. ( 1905; p. 696; Ann. 12050; Comp. 7894b; R. S. 1913, 8828 ; 
c. s. 1922, 9824.) 

Sec. 28-969. Same; manner of redemption.-A.ny person who 
shall sell or issue to any person engaged in any trade, business or 
profession, any stamp, trading stamp, cash discount stamp, check, 
ticket, coupon or other similar device, which will entitle the holder 
thereof, on presentation thereof, either singly or in definite number, 
to receive either directly from the vendor or indirectly through any · 
other person, money or goods, wares or merchandise, shall, upon pre
sentation, redeem the same either in goods, wares, or merchandise, or 
in cash, good and lawful money of the United States, at the option 
of the holder thereof, and any number of such stamps, trading stamps, 
cash discount stamps, checks, tickets, coupons, or other similar devices 
shall be redeemed as hereinbefore set forth, at the value in cents 
printed upon the face thereof, and it shall not be necessary for the 
holder thereof to have any stipulated number of the same before 
demand for redemption may be made, but they shall be redeemed in 
any number, when presented, at the value in cents printed upon the 
face thereof, as hereinbefore provided. (1905, p. 697; Ann. 12051; 
Comp. 7894c; R. S. 1913, 8829; C. S. 1922, 9825.) 

Sec. 28-970. Same; refusal to redeem.-Any person engaged in 
any trade, business or profession who shall distribute, deliver or pre
sent to any person dealing with him, in consideration of any article 
or thing purchased, any stamp, trading stamp, cash discount stamp, 
check, ticket, coupon or other similar device, which will entitle the 
holder thereof on presentation thereof, either singly or in definite 
number, to receive, either directly from the person issuing or selling 
same, as set forth in the next preceding section (28-009), or indirectly 
through any other person, shall upon the refusal or failure of the said 
person issuing or selling same to redeem the same, as set forth in the 
next preceding section, be liable to the holder thereof for the face 
value· thereof, and shall upon presentation redeem the same, either 
in goods, wares, or merchandise, or in cash, good and lawful money of 
the United States of America, at the option of the holder thereof, and 
i.:ri such case any number of such stamps, trading stamps, cash dis
count stamps, checks, tickets, coupons or other similar devices shall 
be redeemed as hereinbefore set forth, at the value in cents printed 
upon the face thereof, and it shall not be necessary for the holder 
thereof to have any stipulated number of the same before demand for 
redemption may be made; but they shall be redeemed in any number, 
when presented, at the value in cents printed upon the face thereof, 
as hereinbefore provided. (1905, p. 697; Ann. 12052; Comp. 7894d; 
R. S.1913, 8830; c. s. 1922, 9826.) 
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See. 28-971. Same; violation, penalty.-Any person, firm, or cor
poration who shall violate any of the provisions of the next three 
preceding sections (29-968; 28-969, 28-970) shall be fined not less than 
one hundred dollars nor more than one thousand dollars for each 
offense. ( 1905, p. 698; Ann. 12053 ; Comp. 7894e; R. S. 1913, 8831 ; 
c. s. 1922, 9827.) 

See. 28-972. Same; exceptions.-The next four preceding sections 
(28-968, 28-96!f, 28-970, 28-971) shall not apply to tickets, coupons· 
or other vouchers placed by any merchant or manufacturer in or upon 
packages or goods sold or manufactured by him, if such tickets, 
coupons or other vouchers are issued by such merchant or manu
facturer in his own name, to be redeemed by him. (1905, p. 698; 
Ann. 12054; Comp. 7804f; R. S. 1913, 8832; C. S. 1922, 9828.) 

NEW HAMPSHIRE 
Pub. Laws (1926), e. 173 

Trading Stamps a 

Sections 1 to 14 provide that no corporation engaged in the busi
ness of selling, issuing, exchanging, or redeeming stamps, known as 
trading stamps or other similar devices, not organized under the 
laws of this State, shall do business within this State, unless it has 
obtained a license authorizing it so to do, as herein provided and set 
forth the manner and method of making application, hearing, pro
cedure, service of process, deposit requirements, procedure for re
newal, and revocation fees and penalties. 

Taxation of Licenses 

Sections 15 to 20 provide that every licensee shall pay an excise 
tax of ten percent of all its sales of trading stamps or other similar 
devices to tradesmen within the State. 

• Pub. Laws (1926), e. 173, prohibiting companies from engaging in the busi
ness of selling, ls.o;ning, exchanging, or redeeming trading stamps without a 
lict'nse Is unconstitutional. A mere statement in a lE>gislative enactment that 
a particular business may be fraudulently conducted does not give the legisla
ture the power to prohibit that business. State v. Lothrop-Farllham Co., [ftC., 
84 N. H. 322, 150 Atl. 551 (19301. 

Where a trnding stamp company agt"('ed to deli'"er coupons to defendant for 
use in ronn('('tion with the purchase of merchandise, the coupons giving the 
bolder tht•rrof an opportunity to win a piano, the trading stamp company can 
r!'Cover a~minst the defendant for breach of contraet eYen though the trading 
stant!l tranl'lllction !11: unlawful undl'r c. 173, see. 1. Main "· Berlin Dry Goodl 
Co., 75 N. H. illl, 77 Atl 483 (1910). 
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Sections 20-28 provide that every tradesman giving or delivering 
trading stamps or other similar devices, in connection with the sale 
of articles, entitling the holders to receive articles other than the arti
cles so sold, shall pay an excise tax for carrying on such business, . 
eqUivalent to three percent of the gross receipts by such tradesman 
from the sale of the articles so sold. These sections also provide 
for the manner and method of assessment and collection, for the 

· manner of making returns, and for penalties in case of violation. 

NEW JERSEY 
Rev. Stat. (1937) 

Trading Stamps and Similar Devices 

Sec. 45: 23-1. "Trading stamp" defined.-The words "trading 
stamp" as used in this chapter mean any stamp, cash discount stamp, 
check, ticket, coupon, or similar device which will entitle the holder 
thereof, on presentation thereof, either singly or in definite number, 
to receive, either directly from the person selling or issuing the 
h.tme or indirectly through any other person, money, goods, wares, 
or merchandise. 

Source. L. 1905, c. 265, sec. 1, p. 554 (C. S. p. 5648, sec. 1). 
Sec. 45: 23-2. Statement of money value on face of stamp; pen· 

alty.-No person shall sell or issue any trading stamp unless it has 
legibly printed or written upon its face the redeemable value thereof 
in lawful money of the United States. Whoever violates this section 
shall be deemed guilty of a misdemeanor. · 

Source. L. 1905, c. 265, sees. 1, 4, pp. 554, 555 (C. S. pp. 5648, 
5649, sees. 1, 4.) 

Sec. 45: 23-3. Redemption of stamps.-A person who sells or is
sues to any person engaged in any trade, business, or profession, any 
trading stamp shall, upon presentation thereof for redemption in 
number or quantity aggregating in money value not less than five 
cents in e.ach lot, redeem the same, either in goods, wares, or mer
chandise or in lawful money of the United States at the option of 
the holder thereof, at the value in lawful money printed on the face 
thereof, and, upon the refusal or failure of said person to to so 
redeem the same, any person engaged in any trade, business, or pro
fession, who distributes, delivers, or presents any trading stamp to 
any person dealing with him in consideration of any article or 
thing purchased, shall be liable to the holder thereof for the face 
value thereof and shall redeem the same as herein above set forth. 
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Source. L. 1905, c. 265, sees. 2, 3, pp. 554, 555 (C. S. pp. 5648, 
5649, sees. 2, 3.) 

See. 45: 23-4. Application of chapter limited.-This chapter shall 
not apply to tickets, coupons, or other vouchers placed by a manu
facturer in or upon packages or goods manufactured by him, nor to 
those so placed by a merchant, if such tickets, coupons, or othe1' 
vouchers are to be redeemed by such merchant. 

Source. L. 1905, c. 265, sec. 5, p. 555 (C. S. p. 5649, sec. 5.) 

NEW·YORK 
Penal Law (McKinney) 

Section 2360 provides that any person selling, dealing in or using 
any trading stamp or other device, in consideration of any article or 
thing purchased of, or any services performed, shall be guilty of a 
misdemeanor; but it shall not be unlawful for any merchant or man
ufacturer to place his own tickets, coupons, or other vouchers in or 
upon packages of goods sold or manufactured by him. Such tickets, 
coupons, or other vouchers to be redeemed by such merchant or man
ufacturer, either in money or merchandise, whether such packages 
are sold directly to the consumer or through retail merchants. Nor 
shall it be unlawful for any person to issue with such packages, 
tickets, coupons, or other voucher so issued by such merchant or 
manufacturer. 

Section 2361 prohibits the selling or issuance of trading stamps 
unless the stamps, trading stamps, cash-discount stamps, checks, 
tickets, coupons, or other similar devices shall have legibly printed 
or written upon the face thereof the redeemable value thereof in 
lawful money of the United States, and upon presentation, redemp
tion must be made either in goods, wares, or merchandise or in 
lawful money of the United States, at the option of the holder 
thereof, at the value in lawful money printed on the face thereof, 
provided the same be presented for redemption in number or quan
tity aggregating in money value not less than five cents in each lot. 

The section further provides that no person, firm, or corporation 
shall give, sell, or deliver as an inducement for or in connection 
with the sale of merchandise, any coupon, check, ticket, stamp, token, 
or similar device redeemable in money or merchandise by any other 
person, firm, or corporation, without the consent of the person, firm 
or corporation originally issuing the same and responsible for the 
redemption thereof. 
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Any person, firm, or corporation who shall violate any of the pro
visions of this section shall be deemed guilty of a misdemeanor. 

This section shall not apply to tickets, coupons, or other vouchers 
placed by any merchant or manufacturer in or upon packages or 
goods sold or manufactured by him if such tickets, coupons, or other 
vouchers are issued by such merchant or manufacturer in his own 
name, to be redeemed by him. 

NORTH CAROLINA 
Code Ann. (Michie, 1939) 

Sec. 7880 (87). Trading stamps.-Every person, firm, or corpora
tion engaged in the business of issuing, selling, andjor delivering 
trading stamps, checks, receipts, certificates, tokens, or other similar 
devices to persons, firms, or corporations engaged in trade or business, 
with the understanding or agreement, expressed or implied, that the 
same shall be presented or given by the latter to their patrons as a 
discount, bonus, premium, or as an inducement to secure trade or 
patronage, and that the person, firm, or corporation selling and/or 
delivering the same will give to the persons presenting or promising 
the same, money or other thing of value, or any commission or pref
erence in any way on account of the possession or presentation 
thereof, shall apply for and obtain from the commissioner of revenue 
a state license for the privilege of engaging in such business, and 
shall pay for such license a tax of two hundred dollars ($200.00). 

(a) This section shall not be construed to apply to a manufacturer 
or to a merchant who sells the goods, wares, or merchandise of such 
manufacturer, offering to present to the purchaser or customer a gift 
of certain value as an inducement to purchase such goods, wares, or 
merchandise. 

(b) Counties, cities, or towns may levy a license tax on the busi
ness taxed under this section not in excess of that levied by the State. 
(1935, c. 371, sec. 156; 1939, c. 158, sec. 156.) 

NORTH DAKOTA 
Comp. Laws Ann. (Supp., 1925) 

Trading Stamps 

Section 3020a1 provides that every person engaged in selling, dis
tributing, or furnishing trading stamps or other such devices must 
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obtain a separate license from the county auditor for each store or 
firm so engaged: Pr()'I)Ued, That this act shall not apply to using or 
furnishing coupons, tickets, certificates, cards, or similar devices con
tained in or attached to the original package of said goods, wares, 
or merchandise, by the manufacturer, jobber, distributor, or packer 
thereof, and directly redeemable by the manufacturer, jobber, dis
tributor, packer, or retailer of such goods, wares, or merchandise.=• 

Section 3020a2 provides for an annual license fee of $6,000 of each 
person, firm, or business licensed. 

Section 3020a3 provides that no person, firm, or . corporation shall 
furnish or sell to any other person, firm, or corporation, to use in, 
with, or for the sale of any goods, wares, or merchandise, any such 
stamps, coupons, tickets, certificates, cards, or other similar devices 
for use in any town, city, or county in this state other than that 
in which such furnishing or selling shall take place. 

Section 3020a4 provides that any person, firm, or corporation 
violating any of the provisions of this act shall be guilty of a 
misdemeanor. 

OHIO 
Code Ann. (Baldwin's Throckmorton, 1936) 

Sec. 6386. What trading stamps may be sold or issued.-No per
son shall sell or issue a stamp, trQ.ding stamp, cash discount stamp, 
check, ticket, coupon or other device which entitles the holder thereof, 
on presentation thereof either singly or in definite number, to re· 
ceive from the vendor or other person, money, goods, wares or mer
chandise, unless each of such stamps, trading stamps, cash discount 
stamps, checks, tickets, coupons, or other devices has legibly printed 
or written upon the face thereof the redeemable value thereof in 
lawful money of the United States. (97 v. 277, sec. 1.) 

History: R. S. sec. 4427-13; 97 v. 277, sec. 1. 
Section 6387 provides that all such stamps must be redeemed either 

in goods, wares, merchandise or lawful money of the United States, 
at the option of such holder, at the value in lawful money printed on 
the face thereof, provided they are presented for redemption in 
number aggregating in money value not less than five cents in 
each lot. 

Section 6388 provides that the issuer shall be liable to the holder 
for the face value thereof, and upon presentation thereof in lots 

• Section S020al does not include trading stamps redeemable in cash and the 
issuanre of such trading stamps by one not licensed under the statute is not a 
violation thereot OlBOtl v. &m, 39 N. D. 872, 167 N. W. 885 (1918). 
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aggregating in money value not less than five cents in each lot, shall 
redeem them either in goods, wares, merchandise, or lawful money 
of the United States at the option of the holder thereof and at the 
value in lawful money printed on the face thereof. 

Sec. 6389. When not to apply.-This chapter and the penal statutes 
relating thereto shall not apply to tickets, coupons, or other vouchers 
placed by a merchant or manufacturer in or upon packages of goods 
sold or manufactured by him if such · tickets, coupons, or other 
vouchers are to be redeemed by such merchant or manufacturer. 
(97 v. 278, sec. 5.) 

OKLAHOMA 
Stat. Ann. (1936), tit. 21 

Sec. 1051. Lottery defined-Issuance of tickets by merchants.
A lottery is any scheme for the disposal or distribution of property 
by chance among persons who have paid, or promised, or agreed to 
pay any valuable consideration for the chance of obtaining such 
property, or a portion of it, or for any share of or interest in such 
property, upon any agreement, understanding, or expectation that 
it is to be distributed or disposed of by a lot or chance, whether called 
a lottery, a raffie, or a gift enterprise, or by whatever name the same 
may be known: Provided, It shall not be a violation ofthe lottery or 
gambling laws of this State for a bona fide resident merchant or mer
chants of a city or town, acting together or in conjunction with the 
chamber of commerce or commercial club thereof, to issue free of 
charge numbered tickets on sales of his merchandise, the correspond
ing stub of one or more of which tickets to be drawn or chosen by lot 
by a representative or representatives of said chamber of commerce or 
of said commercial club in the manner set forth on said tickets, the 
numbered stub or stubs so drawn to entitle the holder of the corre
sponding numbered issued ticket to a valuable prize donated by said 
merchant. (R. L. 1910, sec. 2470; L. 1929, ch. 19, p. 16, sec. 1.) 

Sec.1052. Lottery unlawful-Nuisance.-Every lottery is unlaw
ful, and a ~ommon public nuisance. (R. L. 1910, sec. 2471.) 

PENNSYLVANIA 
Stat. Ann. (Purdon, 1931), tit. 18 

Trading Stamps and Other Devices 

Sec 1564. Giving customers tickets or checks representing 
value.-Any merchant, manufacturer, importer, retailer, or dealer 
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doing business within this Commonwealth who shall offer, give, or 
sell or authorize, or permit any agent, salesman, or employee to offer, 
giv~, or sell any purchaser or customer any ticket or tickets, check or 
checks, or other tokens or memoranda entitling such purchaser or cus
t.omer to demarid or receive money or any article of value, shall be 
deemed guilty of a misdemeanor, and, upon conviction, shall be sen
renced to pay a fine not less than ten, nor exceeding one hundred 
dollars, or suffer imprisonment not exceeding one year, or either, or 
both, at the discretion of the court.2

' (1885, June 3, P. L. 55, sec. 1.) 

RHODE ISLAND 
Rev. Gen. Laws (1938), e. 612 

Trading Stamps • 

Sec. 5. All schemes and devices whereby any person or corpora
tion shall sell, give, or distribute any stamp, trading-stamp, cash 
discount stamp, amusement stamp, check, coupon, or other similar 
device to any purchaser of goods, wares, or merchandise, which will 
entitle the holder of such stamp, trading-stamp, cash discount stamp, 
amusement stamp, check, coupon, or other similar device, on presen· 
tation thereof, either singly or in definite numbers, to receive either 
directly from the vendor or indirectly through any other person or 
corporation, some indefinite and undescribed article, the nature and 
value of which are unknown to the purchaser of said goods, wares, 
and merchandise at the time of the purchase thereof, are hereby de
clared to partake so much of the nature of a lottery as to be detri
mental to the public morals, and are hereby declared to be illegal. 
(L. 1909, c. 349; L. 1923, c. 401, sec. 5.) 

Sec. 6. No person or corporation shall sell, give, or distribute any 
stamp, trading-stamp, cash discount stamp, amusement stamp, check, 
coupon, or other similar device, on presentation thereof either singly 
or in definite numbers, to receive either directly from the vendor or 
indirectly through any other person or corporation, some indefinite 
and undescribed article, the nature and value of which are unknown 

,. This art was held unronstitutional on the ground that the title thereof did 
not dearly t>xpress its rontents. While the language of the title applied only 
to the suppression of "lottery gifts" the remainder of the statute prohibited 
trading stamp sehemi'S in whieh no element of chance was involved. CQfnnwn
wrolth v. Moorhead, 7 C. C. 513 (15'90L 

• A former statute (Pub. Laws (1898-1899). c. 652) which permitted the use 
of tra!ling stamps only if rl'deemed by the merehant i>~suing them was held 
unron!'titutional in State v. DaltOtt, 22 R. I. 77, 46 Atl. 234 (1900L The court 
held that as the issuan~ of trading stamps did not constitute a lottery, it was 
beyond the l't'gulation of the legislature. 
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to the· purchaser of said goods, wares, and merchandise at the time 
of the purchase thereof. (I d., sec. 6.) 
· Sec. 7. No person or corporation shall, either directly or indirectly, 
give, sell, or distribute any stamp, trading-stamp, cash discount stamp, 
amusement stamp, check, coupon, or other similar device with the 
promise, express or implied, as an inducement to the purchase of 
some article of goods, wares, or merchandise, that the holder of said 
stamp, trading-stamp, cash discount stamp, amusement stamp, check, 
coupon, or other similar device is to receive on presentation thereof 
and in return therefor some gift, prize, or gratuity, the nature and 
value of which are unknown to the purchaser of said goods, wares, 
or merchandise at the time of the purchase thereof, said promise to 
be fulfilled only upon the presentation of said stamp, trading-stamp, 
cash discount stamp, amusement stamp, check, coupon, or other sim
ilar device, together with such a number of like stamps, trading
stamps, cash discount stamps, amusement stamps, checks, coupons, 
or other similar devices, as the issuer or redeemer thereof may elect 
shall be redeemed at any one time. (Id., sec. 7.) 

See. 8. Whoever shall violate any provision of the preceding 3 sec
tions shall be guilty of a misdemeanor, and for each such offense 
shall be punished by a fine of not less than $100.00 nor more than 
$500.00 or by imprisonment for a. term not exceeding 3 months : 
P'f'()'l)ided, however, That nothing in the preceding sections of this 
chapter shall be deemed to prohibit or make illegal the annual or 
semiannual distribution by chance, of prizes, souvenirs, or favors 
by any club, society, lodge, or association at its dance, dinner, enter
tainment, or outing where such distribution is purely incidental to 
such dance, dinner, entertainment, or outing or when the entire net 
proceeds of such dance, dinner, entertainment, or outing is devoted to 
charity, if such club, society, lodge, or association has first obtained 
the written permission for such distribution, in towns, from the town 
sergeant, in cities, from the police commission or police commis
sioner, if such there be, otherwise from the chief of police of the 
town or city where such dance, dinner, entertainment, or outing is 
held and said permitting authority is hereby authorized to grant 
such permit when he is satisfied that such distribution comes within 
this proviso. (P. L., 1931, c. 1691.) 

SOUTH CAROLINA 
Code (1932) 

Sec. 1237. No gift or premium to be offered to the purchaser.
N o person shall sell, exchange, or dispose of any article of food, or 
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attempt to do so, upon any representation, advertisement, notice, or 
indictment that anything other than what is specially stated to be 
the subject of the sale or exchange is or is to be delivered or reeeived, 
or in any way connected with or a part of the transaction as a gift, 
prize, premium; or reward to the purchaser. Any person violating 
any of the provisions of this section shall be deemed guilty of a 
misdemeanor, ·and, upon conviction thereof, shall be pullished by a 
fine not exceeding one hundred dollars, or by imprisonment not ex· 
ceeding thirty days. (Cr. C. '22, sec. 133; Cr. C. '12, sec. 278; Cr. 
C. '02, sec. 206; R. S. 192; 1887, XIX, 812.) 

UTAH 
Rev. Stat. Ann. (1933) 

Sec. 96-0-L Conditions of unlawful issue-Process agent
Bond.-It shall be unlawful for any person to sell, issue, transfer, or 
deliver to any other person within this state any trading stamp or 
stamps to be sold, issued, transferred, or delivered by such other 
person upon, in connection with, or as the result of, a sale of any 
goods, wares, merchandise, or other commodity or thing of value, un
less and until the person in the first instance so selling, issuing, trans
ferring, or delivering the same shall have established an office within • 
this state where all books of account relating to the sale, issue, trans
fer, or delivery of trading stamps in this state shall be kept, and shall 
have filed with the secretary of state an appointment of a process 
attorney upon whom process in all civil actions may be served, and 
a good and sufficient bond as hereinafter specified. Any person vio- · 
lating any provision of this section is guilty of a ~demeanor. 
(C. L. 17, sec. 6160.) 

Sec. 96-0-2. Bond-Actions-Parties-Limitation of adion.
Said bond shall be in the sum of $20,000, payable to the State of 
Utah, and shall be executed by the person furnishing the same as 
principal, together with at least one corporate surety, and shall pro
vide that the principal shall, upon presentation by the lawful holder 
of the required quantity of trading stamps in the proper form, re
deem the same according to the terms of the contract under which 
they were issued, and that the said principal shall pay all taxes 
imposed by law and all fines and penalties imposed for a violation 
of any law of this state. Said bond shall be in such form as the 
Seeretary of State shall prescribe. 'Whene>er any such bond shall 
beoome forfeited for breaeh of any condition therein contained, any 
person injured thereby may sue thereon, or all persons so injured 
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may join in prosecuting one action, but any such action must be com
menced within one year after the cause of action accrued .. (C. L. 17, 

· sec. 6161.) · 
· ( Rev. Stat. Ann. (Supp .. 1939) 

, Sec. 96-0-3. Trading stamps, etc., to show redeemable value in 
cents.-No person shall sell or issue any stamps, trading stamp, cash 
discount st~mp, check,. ticket; coupon, or other similar device, which 
will entitle the holder thereof, on presentation thereof, either singly 
or in definite number, to receive, either directly from the vendor or 
indirectly through any other person, money or goods, wares, or mer
chandise, unless each of said stamps, trading stamps, cash discount 
stamps, checks, tickets, coupons, or other similar devices shall have 
legibly printed c;>r written upon the face thereof the redeemable value 
thereof in cents. (L. '35, ch. 102, sec. 1.) 

Section 964-4 provides that the issuer shall, upon presentation, 
redeem the same either in goods, wares, or merchandise, or in cash, 
good and lawful money of the United States, at the option of the 
holder thereof, and any number of such stamps shall be redeemed at 
the value in cents printed upon the face thereof, and it shall not be 
necessary for the holder thereof to have any stipulated number of the 
same before demand for redemption may be made. 
· Section 96-0-5 provides that the distributor or issuer shall be liable 

• to the holder thereof for the face value thereof, and shall upon pres
entation redeem the same, either in goods, wares or merchandise, 
or in cash, good and lawful money of the United States of America, 
at the option of the holder thereof, and in such case any number of 
stamps shall be redeemed at the value in cents printed upon the face 
thereof, and it shall not be necessary for the holder thereof to have 
any stipulated number of the same before demand for redemption 
may be made. 

Sec. 96-0-6. Violation-Penalty.-.A.ny person, firm, or corpora· 
tion who shall violate any of the provisions of this act shall be 
deemed guilty of a misdemeanor. (L. '35, ch. 102, sec. 4.} 

. VERMONT 
No statutory provisions.28 

• A former statute (Acts 1898, No. 123) prohibiting the use of trading 
stamps in connection with the purchase of merchandise is unconstitutional as 
being repugnant to the privileges and immunities clause and the due process 

· clause of the Federal Constitution. There is no element of chance in the 
. scheme, and the use of trading stamps being lawful, even if demoralizing to 
legitimate business, the statute is lUI invalid exer<'ise of the police power of 
the State. State v. Dodge, 76 Vt. 197, 56 Atl. 983 (1904). 
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VIRGINIA 
No statutory provisions.21 

WASHINGTO~ 
Rev. Stat. Ann. (Remington, 1932) 

Trading Stamps 

539 

See. 5837. Redeemable cash value to be printed on faee.-No 
person shall sell or issue any stamps, trading stamp, cash discount 

, stamp, check, ticket, coupon, or ~ther similar d~~iooa which will entitle 
the holder thereof, on presentation thereof, either singly cr! in defi- . 
nite number, to receive, either directly from the vendor o~ indir~tly~ · 

. through any other person, money or goods, wares or 'merchandise, 
unless each of said stamps, trading stamps, cash .discount stamps, 
checks, tickets, coupons, or other similar device shall have legi~ly 
printed or written upon the face thereof the redeemable value there~f 

·in cents. (L. '07, p. 742, sec. 1.) ·• 
See. 5838. Must redeem at cash value.-Any person who shall 

1. sell or issue to any person engaged in any trade, business, or pro- ~ 
• fession, any stamp, trading stamp, cash discount stamp, check, ticket, 

coupon, or other similar device which will entitle the holder thereof,• 
on presentation thereof either singly or in definite number, to receive 
either directly from the vendor or indirectly through any other ,Per-

. son, money or goods, wares or merchandise, shall upon presentation, 
redeem the same either in goods, wares or merchandise, or in cash,· 
good ·and lawful money of the United States, at the option of the · 
holder thereof, and any number of such stamps, trading stamps, cash 
'discount stamps, checks, tickets, coupons, or other similar devices 

, .shall be redeemed as hereinbefore set forth, at the value in cents 
printed upon the face thereof, and it shall not be necessary for the 
holder thereof to have any stipulated number of the same before ·· 
demand for redemption may be made, but they shall be redeemed 
i~ any number, when presented, at the value in cents printed upon 
the face thereof, as hereinbefore provided. (L. '07, p. 742, sec. 2.) ..# 

.. A formt>r statute (Acts 1897-98, p. 442, c. 406) which permitted the use of 
trailing stamps only if they were redeemed by the merchant distributing them 
was lwld unconstitutional as an invalid exercise of the police pow~r of the 
State in Young v. Comnwmr-ealth, 101 Va. 853, 45 S. E. 327 (1903). The court 
statPd that the scheme was not a lottery and therefore the business of issuing 
trading stamp~ wlwtber rt'dt>emable by the merchant or a trading stamp com· 
puny, was b(•yond regulation by the legislature, not being related to the pro
tection of the public welfare. 

:!10:!3a•-40-vol. 2--39 
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Section 5389 provides that any person engaged in any trade, business, 
or profession who shall distribute or present in consideration of any 
article or thing purchased, any trading stamp, cash discount stamp, or 
other similar device, which will entitle the holder thereof, on presenta-, 
tion thereof, to receive, either directly as set forth in section 5838, or 
indirectly through any other person, shall, upon the refusal or failure 
of the said person issuing or selling same to redeem the same, as set 
forth in section 5838, be liable to the holder for the face value thereof, • 
and shall redeem the same, either in goods, wares or merchandise, ~r in 
cash. 

Sec. 5840. Penalty.-Any person, firm, or corporation who shaU 
violate any of the provisions of this chapter shall be deemed guilty 
of a miidemeanor~ and shall be fined not less than one hundred dol

fiars nor more than one thousand dollars for each offense.28 (L. '01, 
p. 743, sec.'4.) · 

Sec. 8359. Licenses for stamps.-Every person, firm, or corpora
tion who shall use, and every person, firm, or corporation who shall 
furnish to any other person, firm, or corporation to use, in, with, or 
for the sale of any goods, wares, or merchandise, any stamps, coupons, 
tickets; certificates, cards, or other similar devices which shall entitle 

· the purchaser receiving the ·same with such sale of goods, wares, or · 
' merchandise to procure from any person, firm, or corporation any· " 
. goods, wares, or merchandise, free of charge or for less than the retail 
market price thereof, upon the, production of any number ~of said 
stamps, coupons, tickets, certificates, cards, or other similar devices, 
shall before so furnishing, selling, or using the same obtain a sepa
rate license from the auditor of each county wherein such furnishing 
or settling or using shall take place for each and every store or place 
of business in that county, owned or conducted by such person, firm, 
or corporation from which such furnishing. or selling, or in whiclf 
such using shall take place .. (L. '13, p. 413, sec. 1.) , 

Sec. 8360. County license.-In order to obtain such license the 
· person, firm, or corporation applying therefor shall pay to the county 

treasurer of the county for which such license is sought the sum of 
six thousand dollars, and upon such payment being made to the 
county treasurer he shall issue his receipt therefor which shall fie 
presented to the auditor of the same county, who shall upon the 

11 Sections 5837--5840 are constitutional as a valid exercise of the police power 
of the State, and do not deny equal protection or due process in violation of 
these clauses of the Federal Constitution. The court stated that the system of 
trading stamps differs from the ordinary transactions af trade and has its 
impulses in immediate and definite desires, leaving definite and measurable 
results; even thou~h the systf'm is, strictly speaking, not a lottery. Tanner v. 
Little, 210 U. S. 360, 36 Sup. Ct. 379; 60 L. Ed. 691 (1916). 



TRADING STAMPS 541 

presentation thereof issue to the person, firm or corporation niaking 
such payment a license to furnish or sell, or a license to use, for one 

· year, the stamps, coupons, tickets, certificates, cards, or other similar 
devices mentioned in section· 8359. Such license shall contain the 
name of the grantee thereof, the date of its issue, the date of its 
expiration, the town or city in which and the location at which the 
same shall be u.sed, and such license shall be used at no place other 
than that mentioned therein. (L. '13, p. 414, sec. 2.) 
.Sec. 8361. Restrictions.-No person, firm, or corporation shall fur

nish or sell to any other person, firm, or corporation to use, in, with, 
or for the sale of any goods, wares, or merchandise, any such stamps, 
coupons, tickets, certificates, cards, or other similar devices for use 
in any town, city, or county in this State other than that in which 
such furnishing or selling shall take place: Provided, lwwever, That 
nothing in this section or act, or in any other statute or ordinance of 
this State, shall apply to the issuance and direct redemption by a 
manufacturer of a premium, coupon, certificate, or similar device, or 
prevent him or it from issuing and directly redeeming such premium 
coupon, certificate, or similar device, which,. however, shall not be 
issued, circulated or distributed by retail vendors except' when con
tained in or attached to an original package. The term "manufac
turer," as used in this proviso, means any vendor of an article of mer
chandise which is put-up by or for him or it in an original package 
and which is sold under his or its trade name, brand or mark: Pro
vided, lwwe~'er, That no premium coupon, certificate, or similar device 
shall be issued in connection with the sale of eggs and the products 
thereof, or milk and the products thereof. 

(a) If any section, subsection, clause, or phrase of this ~ct, or the 
act of which this is an amendment, is for any reason held to _be uncon
stitutional, such decision shall not affect the validity of the remaining 
portions of this act, or any act of which this act is an amendment: 
The legislature hereby declares that it would have passed this act 
and each section, subsection, sentence, clause, and phrase thereof, 
irrespective of the fact that any one or more of the other sections, 
subseetions, sentences, cia uses, or phrases by (be) declared unconsti
tutional. (L. '13, p. 414, sec. 3; amended L. 1939, c. 31.) 

Sec. 8362. Penalty.-Any person, firm, or corporation violating 
any of the provisions of this act shall be guilty of a gross mis
demeanor!' (L. '13, p. 414, sec. 4.) 

• &>ctions 8359-8362 are constitutional under the police power of the State 
regulating matters pertaining to the protection of public morals. It is not 
'fiolativ+" of the due proeess or equal prott>ction clauses of the Federal Constitu
tion. Pi-tney v. State, 240 U. S. 387, 36 Sup. Ct. 385, 60 L. Ed. 703 (1916,. 
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WEST VIRGINIA 
Code Ann, (Michie and Sublett, 1937) 

Section 869 (1) provides that no person without a State license 
shall sell,· offer, or expose for sale, to merchants, trading stamps, 
premium stamps, or certificates of like nature or character, or under
take with merchants to redeem such stamps or certificates in money 
or goods. 

Section 914 ( 46) jrovides for a tax of $500 on every license to 
sell merchants trading stamps, premium stamps, or stamps or certifi
cates of like nature or character, or to undertake with merchants to 
redeem such stamps or certificates in money or goods.30 

WISCONSIN 
Rev. Stat, (1939) 
Trading Stamps 

Section 100.15 provides that no person, firm, corporation, or asso
ciation within this state shall use, give, offer, issue, transfer, furnish, 
deliver, or cause or authorize to be furnished or delivered to any 
other person, firm, corporation, or association within this state, in 
connection with the sale of any goods, wares, or merchandise, any 
trading stamp, token, ticket, bond, or other similar device, which 
shall entitle the purchaser receiving the same to procure any goods, 
wares, merchandise privilege, or thing of value in exchange for any 
such trading stamp, token, ticket, bond, or other similar device, except 
that any manufacturer, packer, or dealer may issue any slip, ticket, 
or check with the sale of any goods, wares, or merchandise, which 
slip, ticket, or check shall bear upon its face a stated cash value and 
shall be redeemable only in cash for the amount stated thereon, upon 
presentation in amounts aggregating twenty-five cents or over of 
redemptio:g, value, and only by the person, firm, or corporation issuing 
the same; provided, that the publication by or distribution through 
newspapers, or other publications, of coupons in advertisements other 
than their own, shall not be considered a violation of this section; and 
provided further, that this section shall not apply to any coupon, 
certificate, or similar device, which is within, attached to, or a part 

30 Code (1906), c. 32, sec. 101 (sec. 914 ( 46)), is not invalid under the State 
constitution or the Fourteenth amendment to the Federal Constitution. Sperry tl 
Hutchinson Co. v. Melton, 69 W. Va. 124, 71 S. E. 19 (1911). 
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of any package or container as packed by the original manufacturer 
and is directly redeemed by such manufacturer. 

The giving, offering, issuance, or delivery of any trading stamp, 
token, ticket, bond, slip, check, or other similar device having a re
demption value, by any person, firm, corporation, or association, in 
connection with the resale of any goods, wares, or merchandise which 
were bought by- such person, firm, corporation, or association with 
knowledge or notice that the resale price thereof had been fixed or 
established by the producer or distributor thereof, when the price 
obtained on the resale less the total redemption value of the device 
herein mentioned given in connection therewith is below the fixed 
or established minimum price, is declared to be an unfair method of 
competition in business, and notwithstanding the provisions of sub
section ( 1) of this section, or any other provision in the statutes, is . 
prohibited. In addition to the penalty provided in section 100.26 for 
violation of this section, an injunction may be issued by any court 
of competent jurisdiction restraining further violation hereof at the 
suit of any person, firm, or corporation damaged or affected thereby. 
If any provision, sentence, clause, or word of this section or the 

application thereof to any person, firm, corporation, or association, 
thing, or circumstance shall be held invalid, the remainder of this 
section and the application of such provision, sentence, clause, or word 
to other persons, firms, corporations, or associations, things, or cir
cumstances shall not be affected thereby.81 

11 It has been held that section 100.15 (Rev. Stat., 1937 )ls constitutional as a 
valid exercise of the police power of the State, the court holding that, while the 
scheme was not a lottery, it could be considered as having "the seduction of 
evil of such." Sperry c£ Hutchimon Co. v. Weigle, 166 Wis. 613, 166 N. w. 54 
(1917). Contra, State etD rel. Doumey-Fa.,.,.en Co. v. Weigle, 168 Wis. 19, 168 
N. W. 386 (1918). 

A plan whereby a trading stamp company sold stamps to merchants who 
distributed them to their purchasers, such stamps being redeemable by the 
trading stamp company, is not in violation of section 100.15 (Rev. Stat. 1937). 
Sperry & Hutchinson Co. v. Weigl-e, 169 Wis. 562, 173 N. W. 315 (1919). 

A contract f?r the sale .of jewelry to a retailer providing for an advertising 
plan under wh1ch the retailer was to send 50 coupons to prospective purchasers, 
ea(•h coupon being good for a eash credit of 50 cents, was held not to violate 
section 100.15 (Rev. Stat., 1937). Rice v. Green, 199 Wis. 518 227 N. W 22 
(1929). • • 



SECTION 2 

SALES TAX PROVISIONS 

• 
ARKANSAS 

Dig. Stat. (Pope, 1937) 
Absorption of Sales Tax 

Section 14084 provides that it shall be unlawful for any retailer to 
assume or absorb the tax, or to advertise or hold out to the public, 
or to any customer, directly or indirectly, .that the tax or any part 
thereof imposed by this Act will be assumed or absorbed by the retailer. 

CALIFORNIA 
Gen. Laws (Deering, 1937), Act 8493 

Section 8 provides that it is unlawful to advertise absorption of the 
sales tax. Any person violating any of the provisions of this section 
shall be guilty of a misdemeanor. 

COLORADO 
Stat. Ann. (Michie, Supp. 1939), c. 144 

Section 8 provides that it shall be unlawful for any retailer to 
advertise or hold out or state to the public or to any customer, directly 
or indirectly, that the sales tax or any part thereof imposed by this 
chapter will be assumed or absorbed by the retailer or that it will not 
be added oo the selling price of the property sold, or if added that 
it or any part thereof will be refunded. Any person violating any 
of the provisions of this chapter shall be guilty of a misdemeanor. · 

545 
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IOWA 
Code (1939) 

Section 6943.080 provides that it shall be unlawful for any retailer· 
to advertise or hold out or state to the public or to any consumer 
directly or indirectly, that the tax or any part thereof imposed by 
this division will be assumed or absorbed by the retailer or that it 
will not be considered as an element in the price to the consumer, or 
if added, that it or any part thereof will be refunded. 

Section 6943.079 provides that retailers shall, as far as practicable, 
add the tax to the sale price; agreements between competing retailers 
to provide uniform methods for adding such tax, and which do not 
involve price-fixing agreements are expressly authorized and are not 
in violation of the antitrust laws of this State. 

KANSAS 
Stat. Ann. (Corrick, Supp. 1939) 

Section 79-3605 provides that it shall be unlawful for any retailer 
to advertise or hold out, or ·state to the public, or to any consumer, 
directly or indirectly, that the tax, or any part thereof, imposed by 
this act will be assumed or absorbed by the retailer, or that it will 
not be considered as an element in the price to the consumer, or if 
added, that it, or any part thereof, will be refunded. 

LOUISIANA 
Gen. Stat. Ann. (Dart, 1939) 

Section 8648.6 (c) provides that a person engaged in any business 
taxable under this act shall not advertise or hold out to the public, 
in any manner, directly or indirectly, that he will absorb all or any 
part of the tax or that he will relieve the purchaser from the pay
ment of all or any part of the tax. A person who violates this pro
vision with respect to advertising shall be guilty of a misdemeanor. 

MICHIGAN 
Stat. Ann. (Henderson, 1936) 

Section 7.554 provides that no person engaged in the business of 
selling tangible personal property at retail shall advertise or hold out 
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to the public in any manner, directly or indirectly, that the tax herein 
imposed is not considered as an element in the price to the consumer. 
Nothing contained in this act shall be deemed to prohibit any taxpayer 
from reimbursing himself by adding to his sale price any tax levied 
hereunder. . ... 

MISSISSIPPI 
Code Ann. (Supp. 1938) 

Section 2352 provides that it shall be unlawful for any person, firm, 
or corporation, who is engaging or continuing within this State in the 
business of selling any tangible property and who is liable for a 
privilege tax assessed and levied by section 2c of chapter 119, Laws of 
Mississippi, 1934, to fail or refuse to add to the sale price and collect 
the amount due by him on account of said tax as provided in section 1 
hereof or to add or collect more than the amount fixed by section 1 
of this act on account of said tax. 

MISSOURI 
Stat. Ann. (Supp. 1939) 

Section 10164 b-5 provide that it shall be unlawful for any person 
to advertise or hold out or state to the public or to any customer, 
directly or indirectly, that the tax or any part thereof imposed by this 
act, and required to be collected by him, will be assumed or absorbed 
by the person or that it will not be added to the selling price of the 
property sold or service rendered, or if added, that it or any part 
thereof will be refunded. Any person violating any of the provisions 
of this section shall be guilty of a misdemeanor. 

NEW MEXICO 
Stat. Ann. (Courtright, Supp. 1938) 

s~tion 141-1707 (b) provides that it shall be unlawful for any 
person engaged in any business or profession subject to the sales tax • 
not to collect it or by advertising to offer to absorb the tax directly or 
indirectly. 
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NORTH CAROLINA 
Code Ann. (Michie, 1939) 

Section 7880 (156) (b) provides that any retail merchant who shall 
by advertisement offer to absorb 'the tax levied in this article upon 
the retail sale of merchandise, or in any manner, directly or indirectly, 
advertise that the tax imposed is not considered as an element in the 
price to the consumer, shall be guilty of a misdemeanor. 

NORTH DAKOTA 
L. 1937, c. 249 

Section 7 provides that it shall be unlawful for any retailer to 
advertise or hold out or state to the public or to any consumer, 
directly or indirectly, that the tax or any part thereof imposed by 
this act will be assumed or absorbed by the retailer or that it will 
not be considered as an element in the price to the consumer . 

SOUTH DAKOTA 
Comp. Laws (1939) 

Section 57.3305 provides that it is unlawful for any retailer to 
advertise or hold out to the public that the tax or any part thereof 
imposed by this act will be assumed or absorbed by the retailer. 

UTAH 
L. 1939, c. 10 

Agricultural Products 

Section 6 provides that it is unlawful for persons engaged in the 
production, processing, marketing, sale, or distribution of agricul
tural products to engage in practices which are unfair, discrimina
tory, or injurious to the producers or consumers of such products 
by any act, conduct, representation, method of competition, or agree
ment which results in discrimination in price between producers of 
agricultural commodities of like grade or quality. 

Revised Statutes Annotated (Supp. 1939), Sec. 80-15-6, provides 
that vendor shall collect the sales tax from the vendee. 
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. WASHINGTON 
Rev. Stat. Ann. (Remington, Supp. 1939) 

Sales Tax 

See. 8370-27. Rebates, refunds, • and absorptions unlawful.
Whoever, excepting as expressly authorized pursuant to this act, re
funds, remits, or rebates to a buyer, either directly or indirectly and 
by whatsoever means, all or any part of the tax [Sales tax] levied by 
this title, or, niakes in any form of advertising, verbal or otherwise, 
any statements which might infer that he is absorbing the tax or 
paying the tax for the buyer by an adjustment of prices, or at a price 
including the tax, or in any .other manner whatsoever, shall be guilty 
of a misdemeanor. (L. '37, ch. 227, sec. 9, p. 1150; L. '35, ch. 180, 
sec. 27, p. 725.) 

WYOMING 
L. 1937, c. 102 

Sales Tax 

See. 16. Tax eannot be absorbed by retailer.-It shall be unlaw
ful and a misdemeanor for any retailer to advertise or hold out, or 
state to the public, or to any consumer, directly or indirectly, that 
the tax or any part thereof imposed by this act will be assumed or 
absorbed by the retailer, or that it will not be considered as an element 
in the price to the consumer, or if added, that it, or any part thereof, 
will be refunded. 



SECTION 3 

PRICE DIFFERENTIALS 
A. MILK AND CREAM 

• 
MINNESOTA 

Stat. (Mason, Supp., 1940) 
Cream, Butterfat 

Sec. 3928-8. Purchases to be on basis of grades.-All purchases 
of cream shall be on the basis of the grades hereinbefore defined. 
All purchasers of cream and/or butterfat shall maintain a reasonable 
price differential for such grades and at no time shall this differential 
be less than one cent per pound butterfat between grades. The daily 
current price being paid for each grade shall be posted in a promi
nent place in each cream-buying station or creamery· Pro1Jid~d, ht>W
ever, That this requirement as to the posting of the daily current 
price shall not be applied to those creameries or cream-buying sta
tions that do not make daily cash purchases. (Act Mar. 20, 1935, c. 
61, sec. 5.) 

MISSISSIPPI 
Code Ann. (Supp., 1938) 
Dairies and Creameries 

Sec. 849. Price.-Every person owning or operating a creamery, or 
cream buying station, or cream vehicle route and engaged in the busi
ness of buying cream shall maintain a price differential between first
grade and second-grade cream of not to exceed 0.03c (three cents) 
per pound butterfat. (1936, ch. 292) sec. 3. 

Sec. 850. Price posted.-The current price being paid f. o. b. buy
ing point for various grades of cream shall be continuously posted in 
a manner preso-ibed by the commissioner of agriculture in each 
creamery, cream station, and vehicle used in transporting cream, con
trolled or managed by the party so purchasing. Except in case of 

651 
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cooperatives where such price cannot be fixed until close of each pool, 
in which case price of last pool shall be posted. ( 1936, ch. 292) sec. 4. 

See. 856. Acts prohibited.-The following acts or omissions are 
prohibited : 

1. * * *· 
2. The failure to maintain -a price differential between grades as 

provided in section 1, or the failure to post in a dairy products plant 
or cream buying station the current prices paid for butterfat, accord
ing to grade or the failure to show posted prices on a check stub, 
or statement delivered to patron, except in case of farmer's coopera
tives where prices are determined only at the close of each pool period. 
(Id., sec. 10.) 

Sec. 857. Penalty.-Any person who, by himself or by his agent or 
employee, wilfully violates any requirement of this Act shall be fined 
not less than twenty-five ($25.00) dollars nor more than one hundred 
($100.00) dollars, and each separate violation constitutes a separate 
offense. · (ld., sec. 11.) 

MONTANA 
Rev, Codes Ann. (Anderson and McFarland, 1935) 

Butterfat 

Sec. 2620.68. Posting price of butterfat required.-All cream
eries, cheese factories, or other buyers of milk products for direct 
sale or for manufacturing purposes, shall post each day in some 
conspicuous place in their factory or place of business, a schedule 
of the prices, which they pay for butterfat. 

History: En. sec. 66 by sec. 10, ch. 39, L. 1931. 
Sec. 2620.69. Penalties.-The violating of any of the provisions of 

this act for which no other penalty is provided, shall constitute a 
misdemeanor and be punishable as provided in section 2620.54. 

History: En. sec. 11, ch. 39, L. 1931. 

NORTH DAKOTA 
L. 1929, e. 118 

Posting Prices of Butterfat at Creameries, Cream Stations, Ete. 

Section 1. Prices to be posted.-Every person who owns, operates, 
or manages a creamery or cream station in the State of North Da
kota, where butterfat is purchased from the public shall post the price 
being offered for butterfat; such posting to be made in a place where 
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it can be clearly seen from the street; and it shall be unlawful for 
any such person to pay for such product, a price different from 
that so posted: Provided, That the above requirement shall only be 
held to apply to cream stations or creameries purchasing such butter
fat outright and for a cash price agreed upon at the time of purchase 
thereof. 

Sec. 2. Penalties.-Every person who shall violate any of the pro
visions of this act shall be guilty of a misdemeanor and upon convic
tion thereof shall be punished by imprisonment in the county jail 
for a period not to exceed thirty (30) days or by a fine not to exceed 
the sum of one hundred dollars ($100.00) or by both such fine and 
imprisonment. 

OHIO 
Code Ann. (Baldwin's Throckmorton, 1936) 

Milk 

Sec. 12720-1. Price paid producers based upon percentage of 
butterfat.-The price paid to the producers of milk by the dealers or 
manufacturers shall be based upon milk containing 3.5 percent but
terfat; and a differential may be paid which should be greater for 
milk containing more than 3.5 percent butterfat and less for milk 
containing less than 3.5 percent butterfat. And whoever is guilty 
of a violation of this provision shall be fined not less than fifty 
dollars nor more than two hundred dollars. 

History: 109 v. 550 (551). 

B. BREAD AND BAKERY PRODUCTS · 

OREGON 
L. 1st Ex. 1935, e, 65 

Bread and Other Bakery Products 

Section 1. Purpose and construction of act.-This act is in exer
cise of the police powers of the State for the protection of the safety, 
health, and welfare of the people of the State. It hereby is found 
and declared that the public welfare requires control and regulation 
of the manufacture and distribution of bread and other bakery pro
ducts and of persons engaged therein, in order that there may be 
prevented or eliminnted unsanitary, unhealthful, fraudulent, unfair ' 
or uneconomic practices and conditions in connedion with such manu
facture or distribution which endanger public health, defraud con-
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sumers, jeopardize the public source and supply of a nourishing, 
healthful food, and seriously affect adversely a large and essential 
industry. It is further found and declared that the regulation of the 
commercial manufacture and distribution of bakery products as in 
this act provided is in the interest of the economic and social well
being and the health and safety of the state and all of its people, and 
is a necessary subject for immediate general legislation operating 
uniformly throughout the State. All provisions of this act shall be 
liberally construed for the accomplishment of the purposes of the act. 

See. 15. Posting of terms and prices required.-( a) Each person 
hereafter operating a bakery, or offering for sale any bakery product 
other than exclusively at retail at a fixed place or places of business, 
shall file with the board in writing and under oath a statement of all 
prices, discounts, rebates, allowances, and other terms or conditions 
of sale or payment, thereafter by him to be quoted, offered, charged, 
made, or allowed upon each kind of bakery product offered by him 
for sale in this State, and shall keep a true and complete copy of said 
statement posted conspicuously at each of his places of such business 
within this State, or upon each vehicle used in distribution of bakery 
products if no fixed place of business is maintained. Such statement 
may be revised or added to by filing with the board a supplementary 
written statement under oath, the revision or addition to become effec
tive no sooner than ten (10) days after its receipt by the board. 

(b) On and after fifteen (15) days after the effective date of this 
act no such person shall sell or display or offer for sale within this 

· State any bakery product the price and terms and conditions of sale 
of which shall not have been filed and posted as aforesaid, nor for 
any price or upon any term or condition or with any rebate, discount 
or allowance, other than the applicable price, term, condition, rebate, 
discount, or allowance specified for that type of bakery product in 
the statement of that person then on file with the board and posted 
as aforesaid. 

Sec. 16. Prohibited trade practices.-In addition to other acts by 
this act made unlawful, it shall be unlawful in connection with the 
operation o{ any bakery or the sale or distribution of any bakery 
product: 

(1) To use any advertising or selling method or make any state
ment, whether by print, radio, display, or otherwise, which is inaccu
rate in any material particular or which misrepresents any bakery 
product or ingredient thereof. 

(2) To give or make any advertising allowance to any customer 
or to give or loan to any customer any showcase, display table, rack, 
or other display equipment or contrivance. 
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(3) To give redeemable coupons, tokens, or premiums; to give or 
make any discount, allowance, refund, or rebate, whether in the form 
of money, dividends, donation of free goods, or otherwise, or to ex-. 
tend to any purchaser any special service or privilege, not made. 
given, or extended to all purchasers under like terms and conditions. 

( 4) To sell or offer for sale any stale bakery product at any place 
or location oth~r than one previously approved in writing for that 
purpose by the board. 

L. 1939, c. 409 
Bread and Other Bakery Products 

Section 1. Definition.-When used in this act, unless the context 
otherwise requires: 

1. The term "bakery" means any place, premises, or establishment 
where any bakery product is regularly prepared, processed, or manu
factured for sale other than for consumption on the premises where 
originally prepared, processed, or manufactured. 

2. The term "bakery products" includes bread, buns, rolls, cakes, 
pies, cookies, doughnuts, and all similar goods now manufactured by 
bakeries, to be used for human food. 

Sec. 2. Unlawful acts.-It shall be unlawful in connection with 
the operation of any bakery or the sale or distribution by bakeries 
of any bakery product: 

1. To use any method or make any statement, whether by print, . 
radio, display, or otherwise, which is inaccurate in any material par· 
ticular, or which misrepresents any bakery product or ingredient 
thereof. 

2. To give or loan to a.ny customer any showcase, display table, 
rack, or other display equipment or contrivance. 

3. To offer or give any article of value in connection with the·sale 
of a bakery product. 

4. To offer or make any concession of any kind whatsoever, whether 
by the giving of coupons or otherwise, in connection with any such 
~ale. 

5. To offer for ~ale or sell a bakery product in combination with 
any other commodity. 

Sec. 3. Remedies--Any person injured by any violation of this 
act may maintain an action in any court of general equitable juris
diction of this State to pre>ent, restrain, or enjoin such violation. If 
in such suit a violation of this act shall be established, the court shall 
mjoin and restrain or otherwise prohibit such violation, and the plain
tiff in said action shall be entitled to recover the damages by him 
sustained and the costs of suit, including a reasonable attorney's fee. 

210:!35'-40--vol. 2--40 
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WASHINGTON 
Rev. Stat. Ann. (Remington, Supp. 1939) 

Bakery Goods 

Sec. 6284-9. Statements of prices-Filing and posting copies
Unlawful sales and rebates.-(a) Each person hereafter operating 
a bakery or operating as a bakery distributor, shall file with the direc
tor of agriculture in duplicate and in writing and under oath a state
ment of all prices, discounts, rebates, allowances, and other terms or 
conditions of sale or payment, thereafter by him to be ,quoted, 
offered, charged, made, or allowed upon each kind of bakery prod
uct offered by him for sale in this State, and shall keep a true and 
complete copy of said statement posted conspicuously at each of 
his places of such business within this State, or upon each vehicle 
used in distribution of bakery products if no fixed place of business 
is maintained. Such statement may be revised or added to by filing 
with the director of agriculture a supplementary written state
ment in duplicate and under oath, the revision or addition to be
come effective no sooner than ten (10) days after its receipt by the 
director of agriculture; · 

(b) On and after fifteen (15) days after the effective date of this 
act no such person shall sell or display or offer for sale within this 

• State any bakery product the price and terms and conditions of 
sale of which shall not have been filed and posted as aforesaid, nor 
any price or upon any term or condition or with any rebate, dis
count, or allowance, other than the applicable price, term, condition, 
rebate, discount, or allowance specified for .that type of bakery prod
uct in the statement of that person then on file with the director 
of agriculture and posted as aforesaid. (L. '37, ch. 137, sec. 9, p. 507.) 

C. FUEL PRICE POSTING 

IOWA· 
L. 1937, e. 136 

Motor Vehicle Fuel Tax 

Section 5093.04 provides that every distributor and other person 
selling motor-vehicle fuel or fuel oil in this State, at wholesale or 
at retail, shall keep posted in a conspicuous space most accessible to 
the public at their place or places of businesses, including bulk plants, 
service stations, garages and motor vehicle transports, a phcard 
showing in words and/or figures of the same height and size but not 
less than one inch in height or size, the price per gallon of each grade 
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of motor vehicle fuel and fuel oil offered for sale, the amount of State 
license fee per gallon thereon, the Federal excise tax per gallon 
thereon, and the total thereof. If any rebate, discount, commission 
or other concession is granted by distributors or persons engaged in 
the sale of motor vehicle fuel or fuel oil of such nature as will reduce 
the cost or price to any purchaser or consumer of such products, the 
conditions, quantity and amount of such rebate, discount, commission, 
or other concession shall be posted as a part of the posted price. 
PrO'Vided, however, At all places making wholesale sales only and 
upon motor vehicle transports, the words or figures shall be of such 
size as to be plainly legible to the public and as approved by the 
treasurer. All price placards shall be subject to the approval of the 
treasurer. Any distributor or person failing to post or keep posted 
the placard required by this section, or who posts placards not 
approved by the treasurer as provided in this section, or who sells 
any motor-vehicle fuel or fuel oil at a price which directly or 
indirectly, by any means or device deviates from the posted price set 
forth on the price placard approved by the treasurer, shall be guilty 
of a misdemeanor and shall be punished by a fine of one hundred 
dollars or imprisonment in the county jail for thirty days. Nothing 
contained herein shall prohibit or restrict the distribution of earn
ings to the members of any distributor or person, nor to the distri
bution to consumers of road maps, publicity and other advertising . 
media carrying the name of the distributor, person, or produce. 
Each day the required placard remains unposted or an unauthor
ized placard remains posted, or each deviation from the posted price, 
shall be considered a separate offense. In the event of a third con
viction for the violation of any of the provisions of this section, the 
state treasurer may revoke the license of such distributor or person 
so convicted. · 

NEW JERSEY 
Rev. Stat. (Supp., 1938) 

Motor Fuels 

Section 56: 6--1 defines the words person, retail dealer, motor fuel, 
sale. selling expense, and commissioner as used in the act. 

See. 56:6-2. Posting prices.-(a) Every retail dealer shall pub
licly display and maintain on each pump from which motor fuel is 
sold, in the manner regulated by the State Tax Commissioner, a sign 
stating the price per gallon of the motor fuel sold by said dealer 
from sut'h pump. All 'taxes. State and Federal, imposed with 
respect to thehe manufacture or sale of motor fuel shall be included 
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in the price shown on said sign, but said sign shall contain a state
ment of the. amount of taxes included in said price, or, without 
specifying the amount thereof, said sign shall state that taxes are 
included in said price. A retail dealer shall not sell at any other · 
price tha;n the price, including tax, so posted. Any such price when 
posted shall remain posted and in effect for a period of not less than 
twenty-four (24) hours. 

(b) No retail dealer shall sell motor fuel at a price which is below 
the .net cost of such motor fuel to the retail dealer plus all selling 
expenses. 

(c) Any price signs, other than those required by· section 201 (a), 
displayed by any retail dealer shall be displayed in a manner to be 
regulated by the State Tax Commissioner and shall state the per 
gallon price including the tax. Such signs ·may include references 

· to the brand name or trade-mark of such motor fuel and claims for 
its quality, and shall include a statement of the amount of taxes 
included in the sale price, or, without specifying the amount thereof 
said signs shall state that taxes are included in said price. (Amended 
L. 1939, c. 62.) 

(d) Any advertising of motor fuels by a retail dealer which con
tains a reference to the per gallon price thereof shall include all 
taxes in the price stated; and there shall be included in such adver
tising a statement that such price includes taxes or a statement 
of the amount of taxes which are included in such price. 

(e) No rebates, allowances, concessions, or benefits shall be given, 
directly or indirectly, so as to permit any person to obtain motor 
fuels from a retail dealer below the posted price or at a net price 
lower than the posted price applicable at the time of the sale. 

(f) It shall be ·unlawful for any retail dealer to use lotteries, 
prizes, wheels of fortune, punchboards, or other games of chance, 
in connection with the sale of motor fuels. (L. 1938, c. 163, sec. 201.) 

Section 56: 6--3 provides that every retail dealer who shall fail to 
post and publicly display, in the manner herein required, a sign stating 
the price per gallon of all motor fuel sold by him, or who shall sell 
motor fuel at a price other than the per gallon price, as provided in 
article II hereof, or who shall violate any other provisions of article II 
of this act, shall, upon conviction, be subject to a penalty of not less 
than fifty dollars ($50.00) nor more than two hundred dollars ($200.00) 
for each such offense, and in default of the payment of such penalty 
shall be imprisoned for a period not to exceed thirty days. If there 
shall be a conviction upon a second or subsequent offense, the license 
of the convicted retail dealer shall be revoked by the State Tax Com-
missioner. 


