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PREFACE. 

THE present publication is the general part of a larger work 
which has been in preparation since the autumn of 1892. It 
includes a discussion of the problems of double taxation, par• 
ticularly as they appear under the methods of direct taxation 
practiced in the United States. Reference is made to the 
actual facts to illustrate the discussion and to present a general 
view of the law and practice. Citations have generally been . 
restricted in this place to some of the important cases, but in the 
detailed examination of the laws of each state, both statutes and 
decisions will be cited with extensive quotations. It is hoped 
to secure thus the greatest possible accuracy in the statement 
of the law. This detailed statement, revised to date, is now 
nearly completed. 

No pretense is made to any great originality of thought, but 
it is believed that the classification is, in some repects, new, 
and that the discussion has been given a systematic form. In 
regard to the individual points of theory the writer has found 
that almost everything has been stated either positively or neg
atively in the multitudinous legal arguments and opinions. 

This question has been treated in this country by Prof. 
Seligman, in his articles on" The General Property Tax" and 
''The Taxation of Corporations" in the fifth volume of the 
Political Science Quarterly. Numerous pamphleteers, espec
ially in Boston,: have discussed some of the questions frag
mentarily. The reports of occasional tax commissions of the 
several ~tates also give valuable material. In foreign countrie~ 
little seems to have been done except in Germany and Switzer-

(v) ' 



vi PREFACE 

land, where federal complications similar to those in the United 
States are found. The principal works are by Zurcher, 
"Verbot der Doppelbesteuerung," and .Schanz, "Die Steuer
pflicht," in the Finanz Archiv, I8gz. 

In conclusion the writer wishes to express his obligation es
pecially to Prof. Seligman, of Columbia College, under whose 
instruction he acquired his chief interest in financial questions, 
and at whose suggestion this study was undertaken. To Dr. 

'Munroe Smith, Professor of Comparative Jurisprudence, and 
to Prof. Goodnow, Professor of Administrative Law, the writer 
also is deeply indebted. 

BOSTON, May Ioth, I895· 
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DOUBLE TAXATION. 

CHAPTER I. 

THE increasing complexity of modern social conditions and 
the actual magnitude of the interests involved have led to a 
demand for a more detailed consideration of financial prob
lems. To this necessity we find no exception in the problems 
of taxation, which are perhaps the most difficult, as well as the 
most important, in the range of public law. Though these 
questions of taxation are, indeed, the only ones which have 
attracted any considerable attention from English and Ameri
can writers, the treatment of them until recent years has been 
only of a very general character. 

The present theme is an inquiry into the actual condition 
of the law in this country in regard to the question of double 
taxation. In taxation, next in importance to adequacy, in the 
view of public policy, is justice, and it often rises superior; for 
while inadequacy of revenue may embarrass and hamper a 
government, injustice in assessment will demoralize and cor
rupt it. The most prevalent notion of justice in taxation is 
the requirement of equality; but, both in the ideas of justice 
and in the determination of equality, there are extremely 
divergent views. Double taxation is one form of unequal tax
ation. It consists either in taxing the same source of wealth 
twice in a given state, or in two different states taxing the 
same source of wealth.1 The problems presented are two-fold 

1 CJ. Seligman, Gtmral Property Tax, Political Science Quarterly, v, 32; The 
Taxation of C"orporatiom, Political Science Quarterly, v, 637. 
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IO DOUBLE TAXATION [10 

and distinct-equality of law and conflict of law. Though in 
one sense distinct, a solution of the problems should be found 
by a consideration of their inter-relations. 

It has been observed that the complex character of modern 
society makes the necessity of a scientific determination of 
iinancial problems especially important. In the subject. of 
double taxation it is particularly necessary, and its cause is 
two-fold, corresponding to its two-fold character. On one 
side, we observe that with the rapid advancement in material 
civilization, especially in this country, an entirely new con
dition of things has been steadily evolved. The social con
stitution has become extremely intricate, the divisions of labor 
have been multiplied, and great masses of people are segre
gated in cities. The organization of industry under capital
istic direction in great enterprises with stock companies, cor
porations and trusts, has completely changed the economic 
conditions of the people. The 'three conspicuous facts are: 
iirst, the enormous development of the machinery of credit 
and its applicatiotl to business, with the establishment of great 
money-lending classes; second, the development of the cor
poration, necessitated by the vast scale on which modem 
undertakings are conducted; third, the increase of the wage 
and salaried classes, which is partly the result of the change 
from agricultural conditions to those of trade, manufacture 
and city life. On the other hand, with this increasing internal 
complexity of the state, we find an equally great increase in 
the intermingling of the citizens and residents of different 
states, and a habit and practice of investment in all parts of 
the world. The simple crudities of former times, of com
parative unimportance, and unnoticed by the legislators, 
become, by force of the interests involved, matters of great 
social injustice. Enterprise no longer finds its limit within 
state or even national lines, and possessions, especially of 
great railway corporations, become inter-state and inter
national. 
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For any solution of the present problem, a sound and prac
tical philosophy of taxation is desirable; at least some definite 
standards for analysis must be establi.<;hed. 

Taxation is a compulsory contribution exacted by the 
government for public purposes from persons or property. In 
this dt:finition all kinds of taxes are included, but in the dis
cussion of the question of double taxation, we are limited to 
the field of direct taxation. These contributions are levied on 
pt:rsons or property; that is, taxes may be personal or l'taf. 

Considering- the personal element first as the primary factor, 
what is the basis of contribution? Generally ability has been 
declared to be the proper test; and income, not property, the 
correct measure of ability. It is very clear that the taxation 
of property does not reach all the persons capable of payin~ 
t:~xes.' It may be asserted, also, that neither is income a per
fect te~t. Some property does not yield income.' The 
income tax is, however, the one direct tax which has been 
declared by almo~t all economists to be the most just. 
Yiewed from the personal standpoint, ail persons owe the 
5tate a share of their income. The property tax exempts 
those \'ast numbers of persons who li\'e on their income and 
accumulate no property. Its injustice is obvious. The sum 
total of the individual incomes should equal the total income. 
For, according to the income theory, the income of the state is 
the limit of taxation; so, also, it should be, logically. the ba:;is:' 

1 Ely, Rt;,•rt of tht .lim-y land Tax Crmmhsion, tSSS, p. 177. 

1 Thi; m>!' he due to its mture or to the u<es to which it i; put. Exomplcs of 

t~.e former ore the luxurious furniture of hou<e>, costly jewel.;. pleasure groun<i>; 

enmpies of the latter are found in real estate held for speculation, investments of 

c'pit~l not yt1 arrived at the point of yielding returns, and investntents which in 

unpro<perous ~·ears f:ul to earn a profit. If ability of the individual is the test, the 

proprietors of such great and valuable properties are truly taxable, though this is 

>arne times denied. Such estates should be taxetl on a basis of their actu:ll present 
v:.lue. 

1 Is there any duplication under this system? Oo one side the taxation of per· 

sonal service incomes would seem to cause il On the other side non.productiye 

property, which has value but yields no income, ought to be taxed. 
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We have seen what is the proper basis of taxation from a 
personal standpoint: let us now consider the question from a 
material or property standpoint The first thing to be observed 
is that a tax is a material contribution. This implies private 
property. If there were no private ownership, the state would 
take from the property in its jurisdiction what it desired, irre
spective of persons or places. Recognizing, however, private 
ownership, it is obliged to follow some rule in appropriating 
wealth to its use. It is plain that the practical limit to taxa
tion is the net income of a community. This income may be 
viewed as a material net product, of which a part is saved, a 
part consumed. As net product or income, all is equally tax
able. No accumulation of property is necessary; the govern
ment may take its share as it comes. So, also, if accumulated 
or saved and applied to future production, it is an economic 
source of income, and, as such, is on the same simple principle 
subject to taxation.1 The state recognizes private ownership 
in applying some uniform rule to the taxation of the incomes 
derived from such property. In other words, the state taxes 
persons in proportion to their incomes. 

So far in our examination the basis of taxation has been dis
cussed on one side only, i.e., the natu-re of the liability and its 
measure. Coordinate with this is the question, as to what per
sons or estates are taxable. Taking the p~rsonal view of the 
tax, it would seem that all persons receiving income who are 
found within the jurisdiction of the state would be subject. 
Taking, however, a purely material view, it w9uld seem that 
all income derived from the property within the state would 
be taxable, and thi~, regardless of the fact of the non-~esidence 
of the person to whom such income accrued. The general 
tendency of jurisprudence is to substitute the territorial for the 
perso~al relation. Should this principle likewise control in 
taxation? More specifically, the question is whether the 

1 Cf Bastable, Public Finance, p. 298. 
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property of residents shall be taxed if situated abroad, and the 
property of non-residents if situated at home. 

I laving reached certain conclusions with regard to the gen
eral subject-matter of taxation, and the jurisdiction thereof, we 
may now consider more particularly the subject of double tax
ation itsel( As this discussion is preliminary to an exposition 
of the actual state of the law in the United States, a classifica
tion based on the forms of taxation most commonly prevailing 
has been adopted, that is, on the basis of a property tax. Con
sidering the various specific cases arising independently in a 
single jurisdiction, we find that they may be grouped under 
three heads: first, property and debts; second, property and 
income; third, property taxed twice. 

A striking characteristic of modern society is the large 
amount of indebtedness owing by one part to another. 1\Iany 
of our legislators have declared that this is an additional source 
of wealth. It was a once popular theory, illustrated by the 
celebrated Jay Cooke in his "National Debt a National Bbs· 
in g." That the tax-paying capacity of society is dependent on 
its realized wealth, and not its debts, is a truism. The best 
illustration of this fallacy is to suppose that in a given state 
all debts are suddenly paid, with the result of an immediate 
and equal reduction of the taxable valuation. It has been 
wittily said that to tax property and debts is " to tax, 11ot only 
abili!J', but liablii!J•."1 To say that debts do not increase the 
taxable property is one thing; but it is quite another to say 
that therefore the crtditor is not taxable on the debt due him. 
The correct theory seems plain. Tax each according to his 
worth : the liability of the dt:btor is the ability of the creditor. 
Let the debtor deduct from his taxable property that which he 
owes. To tax the full value of the property and also the d~bt, 
is clearly double taxation.' Yet this has not always been freely 

'G. C. Crocker, D,•u61t ];1xati"n, p. 6. 
1 Seligman, Gnural l'r••J'fff)' Tax, p. 33· 
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admitted. The Maryland Tax Commission of 1888 thought 
that the argument was" not a good one."' The creditor, in 
fact, is, to a great degree, economically speaking, a co-partner 
in the possessions 6f the debtor. That debt is a claim on a 
certain portion of the debtor's property; it may be, on the one 
hand, only an imperfect or a general claim, or it may be, on the 
other hand, a matured or a particular claim. The security of 
the creditor may be indefinite, protected by the law and condi
tions of commercial credit in a general way, or it may be a 
definite claim, with a specific lien. The creditor is, therefore, 
not merely the owner of a piece of paper; he is to a greater or 
less extent the owner of tangible wealth, not in a legal but in 
a philosophical sense. Therefore, in taxing the debtor on the 
full value of the property, we are taxing him on something not 
wholly his. 

The debts existing in a community may be viewed from an 
economic standpoint as, first, non-industrial; second, in
dustrial; and:third, quasi debts. By the non-industrial debts 
are meant, debts that are either not contracted with a view to 
economic gain (i. e., non-productive), or that have lost that 
character (i. e., where the basis of the debt has disappeared 
through waste, etc.). Here is found no economic justification 
for the debt, but if it is still solvent, it ought to be treated 
according to the general principle, with a deduction from the 
debtor's property. The industrial debt is a clear form and 
illustration of the inequity of double taxation. The debt is 
actually, and may be explicitly, recognized as a form of co· 
ownership of debtor and creditor. The creditor is a partner 
of limited liability and limited profits. The quasi debts are a 
form that arise from the existence of corporations. In this 
aspect, the essence of a corporation is that it is itself a person, 
artificial in character, which has distinct and separable rela
tions with its component parts, composed of natural persons. 
The corporation is a debtor to its members. 

1 lifaYy{and Tax CommiJsion, 1888, p. 77· 
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The taxation of both property and income is a most obvious 
form of double taxation; but while in the case of the taxation 
of property and debts there is always from the nature of things 
double taxation, whether the taxation of property and income 
will be liable to such an indictment will depend on the nature 
of the system. Income itself is always properly taxable, but 
when it is derived from property it cannot be regarded as a 
tax subject independent of that property. The value of 
property, in general, is imputed from income therefrom ob
tained. So it is evidently unjust to tax the whole once and a 
part twice, as would be the case with a general income tax 
and a general property tax.1 The possessors of property 
would pay two rates over a part of their income, i. e., over that 
derived from property. This seems indisputably to be a case 
of double taxation, yet the opposite view has been held ap
parently by most distinguished authority.' You cannot 
classify individuals justly as property holders and non-property 
holders, because, income being the basis, there is but one class.s 
If property and income taxes both are used, the income tax 
should be general, with a deduction for property taxed, if 
double taxation would be avoided. To tax "all income re
gardless of source, even if that source has already been taxed," 
may be a practical measure, but it is prima facie unjust.• In
come taxes are special as well as general. A special income 
tax may be laid on the revenues of property or the gains of 
business. Disregarding questions of incidence, such taxes are 
unjust where they are not balanced by equal taxes on other 
sources of wealth or income. Income taxes may be dis
tinguished by their scope, and their modes of assessment and 
rating. Practically, the chief forms are general income taxes, 
taxes on the gross or net receipts of business, and graded 
rates based on various criteria of income. 

1 F. A. Walker, Political Economy, p. 502. 

' Seligman, Taxation of Corporatiom, Pol. Sci. Quart. v, 638, 
1 q. Bastable, Public Fi11ana, p. 303- 'Rept. lild. Tax Com., 1888, p. 183-
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It has been seen that a general property tax and an income 
tax would not involve double-taxation, if all income came from 
property. So, under a system of property taxation, two prop
erty taxes would not involve double taxation if they were 
levied on the same basis or in such a manner as to cover the 
same ground. This would be repetition, merely, without it'l
equality. Specific double taxation of property, eo nomine, is 
seldom found, but there are two conspicuous kinds of taxation 
which shield themselves under economic fallacies or legal 
fictions. Such are some of the taxes on franchise and capital 
stock. Franchises consist of certain forms of actual property 
of an intangible nature, which are legal rights or privileges. 
Like debts, they are intangible, but they are distinguished 
from them by the fact that while debts have real value and 
virtue as property only through the existence of certain actual 
or tangible values on .which the debt is a claim, franchises and 
similar properties have an existence independent of other prop
erty.1 Illustrations of franchises are charter rights of corpora
tions, patent rights, privileged occupations, etc.' 

1 In economics property is thought of as ll thing, and may be divided as follows : 
Tangible property, e. g., lands, cattle; intangible property, e. g., notes, shares, 
fra'nchises, tic. The legal view is more philosophical; property consists in a right 
-or a congeries of rights which have an economic value. Thus, property in land is 
the right to exercise a certain control over it and reap its fruits; in a franchise, to 
do certain adv-antageous things; in a bond, to claim something valuable from an
-other, Property is thus tangible and intangible, positive and negative. Debts 
have been termed negative, and are clearly so. But in a broad sense there is a 
negative in all private property Thus, in land, the use is restricted. Looking at 
a franchise, here also a social loss appears; perhaps it is a direct and conscious 
"urrender of the free' and "natural" activities of the rest of the community. The 
best example is the patent right. It is quite apparent again in certain rights, such 
as servitudes. The use of the term negative, as applied to choses in action, con
sists in this, that in so far as they involve a claim for tangible values from a private 
person, they are a deduction from his taxable ability; they are always a proper 
subject of taxation themselves, even when held against the public treasury, just as 
a franchise ought to be. 

' Seligman, Taxation of Corp., op. <1'1., 438, e/ seq. 
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Franchises of real value are, of course, properly taxable.' 
This has been admitted by the advocates of the doctrine of tax
ation of tangible things.' The state would be guilty of injust
ice in exempting them. They are often treated, however, in 
<J.Uite a diff~::rent manner. By calling a tax a franchise tax, an 
arbitrary valuation may be made and grossly double taxation 
produced. Engaging in certain occupations may be declared 
to be a privilege, without any just economic ground for the 
distinction, and thus the person pursuing it be doubly taxed. 
An important point in the franchise tax is the determination 
of the valuation. There are many methods adopted, and 
generally they are arbitrary, or at least purely empirical. The 
true franchise value is something superadded to the property. 
Where the franchise is held by a corporation, the total value 
of franchise and property is generally ascertainable with con
siderable accuracy. Subtracting from the total value the 
value of the tangible property, gives us an amount which may 
be said fairly to represent the value of the franchise. So, sim
ilarly, we can often apply this principle to individuals. The 
sale of the good-will of a mercantile house or of a professional 
practice is a familiar example of the valuation of intangible 
things of this character. 

The taxation of capital stock is another common form of 
double taxation. To tax the property of a corporation and 
also its capital stock, broadly speaking, is taxing the property 
twice. The property and capital stock of a corporation are not, 
indeed, always identical,* and in many corporations far from it; 
but the capital stock always stands in some measure for the 
property.• To tax the capital stock, where the property is also 
taxed, and to declare it to be legally another kind of property, 
-or to call the tax a franchise tax, does not justify it." The 

1 J/d. Taz CMn. ·Rtport, 1888, pp. 17-18. 

• Wm. Endicott, Tlu Taxation only of Tangiblt Things. 

• Seligman, Taxation of Corp., op. <it., p, 447· 
4 lbid., pp. 64~3. • Ibid., p. 449· 
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actual relation of capital stock to the tangible property varies. 
The real taxable value of a corporation is the tangible property 
plus the franchise. Where no liability exists, the value of the 
capital stock will correspond closely with it. But if liabilities 
exist, they diminish the value ofthe capital stock, proportion
ably. If we should add the debts to the capital stock, the 
actual value of the property would be approximately deter
mined.' We may express this idea in an equation: Capital 
stock+ debts= tangible property+ franchise. In certain cases 
the equations will stand: Capital stock= tangible property+ 
franchise, or: debts= tangible property+ franchise. The first 
is. perhaps the normal condition of manufacturing corpora
tions ; the second is often the predicament of certain other 
corporations,' especially railroads.3 It is a notorious fact 

• that many railways are built on their bonds, and that their 
stock represents the value of the franchise only, which is of 
course largely speculative at first. Applying this analysis to 
the problem of taxation, it is plain that a capital stock tax and 
a tax on the tangible property may, or may not~ according to 
the circumstances of the case, involve taxing a greater actual 
value than exists. If the debts equaled the tangible property 
the equation might read: Capital stock= franchise. In that 
case, the taxation of both the capital stock and the tan
gible property would not only not involve doubl~ taxation, 
but would represent the actual value of the total property. 
Conceivably, also, .it might represent less. But, in general, it 
may be safely assumed that to tax both capital stock and tan
gible property is double taxation in a large degree. 

The second part of our subject deals with the taxation of the 
same property by two different jurisdictions. The question 

1 Seligman, Taxation of Corp., op. cit.,p. 452; Md. Tf!X Com. Rept., 1888, 
~~ . 

• Pacific Hotel Co.,?s. Lieb (1876}, 83 Ill., 6o2. 

'Md. Tax Com. Rtjlt., 1888, pp. 18, 19. 
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may be viewed in its three principal aspects-political, legal 
and economic. \Ve have to deal here with the nature of po
litical allegiance, the conflict of law and the economic relations 
of persons to the communities in which they live or hold 
property. 

What is the nature of political allegiance, and does this 
affect the principles of taxation? The state is based on two 
concrete objectivities, territory and people.1 The first is by 
its nature fixed, the second is in flux. The control of the state 
over its territory is complete and absolute, but over the indi
viduals of its population it is conditional. A state may lose 
control over the latter through emigration. As a practical 
ground for citizenship, birth has given place to residence; 
governments have become territorial instead of personal. The 
state can fix upon any principle consistent with its character . 
for the basis of taxation. Its will is supreme, and the duty 
of the citizen is correspondingly great. The limitations of the 
taxing power are two: depending, first, upon the physical cir
cumstances of the state; second, upon its purpose. The state 
cannot take more than it actually possesses, nor that beyond 
its actual jurisdiction or control; this is a natural limitation.' 
It is further limited by its purpose, which is justice. 

\Vhen the citizen or subject of a state removes to another 
state, he. withdraws his person from its control, and if he also 
transfers his possessions, he exempts them likewise. To reach 
his person, it is necessary that the subject return.3 A similar 
rule prevails as to persons coming into the state.' The prop
erty must also be within the territory of a state to be subject 
thereto, anrl an actual situs therein is sufficient to establish 
jurisdiction.5 The law in recognizing this has merely accepted 

t Cf Burgess, Political Scima, p. 50. 

• Cf Opinion of Justice Agnew in Washington Ave. Case, 69 Pa. St., 352. 

s Story, Co>tjlict of Latus, § 540. 

i Ibid.,§ 541. 6 Ibid., § 539· 
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positive facts. There would be no difficulty were it not that 
the person may live in one state and hold his property in 
another. The opportunity is thereby created for the state 
which has jurisdiction over the person to exercise compulsion 
in order to obtain the property. Of course such attempts may 
conceivably fail, demonstrating the real lack of power. But, 
apart from the question of power, the end of the state' is 
justice, and there can be little doubt that as to those forms of 
property which are incontestably without the state, the most 
enlightened opinion is opposed to taxing them. This has 
been said to be "the only upright course." 1 "The practice 
of taxing property outside of the territory and jurisdiction of a 
state merely because the owner is a citizen or resident ·of 
the state, rests upon identically the same principle as that 
which constitutes the basis of brigandage, namely that the 
control of the person of the victim confers the right to a 
revenue consisting of a percentage of the value of all the 
victim's property of every description and wherever situated."' 
Good authority doubtless exists for the other view; but this 
much is evident, that no solution of the problem of double 
taxation will ever be made on such a basis.8 If the avoidance 
of double taxation be of sufficient importance to determine the 
question, then the country of actual situs should, without 
doubt, be awarded the power of taxation.' The taxation of 
property abroad, held by a resident, may be justified, however, 
on grounds of expediency, or speaking more precisely, of 
financial advantage. Thus has the policy of Massachusetts 
been upheld.' Under what theory is thi5 justified? 

There are two chief theories respecting the basis of taxation 

1 Seligman, Taxation of <.-orp., op. cit., 65o. 

• Rtport of lht New York Tax Commission, 1872, p. 22. 

s Cj. Bastable, Pu6/ic Finane<, p. 304. 

• Cj. Seligman, Taxation of Corp., op. <it., pp, 647-8. 
& Mass. Tax Rcport, 1875, pp. 106-7. 
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-the "personal obligation" theory and the "protection" theory. 
The protection theory is the classic one of political economy, 
but of late years it has become more and more discredited.1 It 
still occupies a prominent place, however, in our judicial de
cisions. It was a great exaggeration, therefore, the assertion 
of Mr. Wells, that "taxation implies protection. It is held 
by every authority to be the equivalent for the protection 
which the government affords to the property of its citizens."' 
The" protection" theory made the payment of taxes a payment 
for value received, in the protection of the person or the prop
erty of the taxpayer. But no civilized system of taxation ever 
regulated the rate of its assessments on this basis. The pro· 
tection theory may claim to have more plausibility in another 
way, i. e., the fixing of the proper place of taxation. The pro
tection of property shows the virtual relation of the state 
thereto. But the difficulty is that this is also applied to per
sons. "The old protection theory would say that the country 
of residence should be paid for guarding the person, and that 
where the property lies for watching over it."' The defect of 
the doctrine, as applied, consisted in the fact that it was often 
used to maintain the liability of the resident for all the prop
erty he possessed at home or abroad, and to justify the taxation 
of the non-resident on his property lying in its borders. The 
"personal" theory demands that taxation should be rated 
according to the ability of the tax-payer, because it is his duty 
to pay what he can, equally with his fellow-citizens; of course, 
this payment is due to the state of which he is a member. This 
is an elevated idea, and it is certainly a relatively true basis 
for the rating of taxes, as long as the citizen's property is 
within the state. But, if· a part of the sources of his income be 
from property abroad, then a modification must be made in 

I Cossa, Taxation, p. 54 

2 N. Y. Tax Commission Rtport, 1872. 

s Bastable, Public Finana, p. 304. 
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the theory, or the tax-payer will be subjected to double taxa
tion, because even the extreme personal view would never be 
carried so far as to demand th.e exemption from taxation of 
non-resident lands. The Massachusetts Tax Commission of 
1875 held that the basis of taxation was social necessity/ and 
that it should be levied according to ability, extending this 
even to extra-territorial property.' 

The personal theory has been upheld by most modern 
writers. It is said that "we must disabuse ourselves of the 
idea that property, as such, owes any duty to pay taxes. The 
State has direct relations not with property but with persons."1 

Of course, it is evidently true that property, as inanimate mat· 
ter, has no moral duty; but the state certainly has relations 
with property in many ways, and in taxation as well as others. 
Those who claim the necessity of a personal view in regard to 
taxes would often be among the first to demand some adjust· 
ment between conflicting jurisdictions, and would not be dis
posed to agree to the exemption of the tangible property of 
non-residents within the state. When the state exacts a tax 
from the land, it deems it immaterial who the owner is. The 
non-resident landowner is not taxed, because he has personal 
or political relations with the community; he pays the tax be
cause it is assessed on the land.' 

The subject of jurisdiction, wh~n considered from a legal 
point of view, is full of difficulties. Taxation, however, as a 
practical problem, depends so much upon the attitude of the 
Jaw and the necessary legal limitations, that a general and brief 

1 Mass, Tax Rtport, 1875, p. 10. •lbirl., p. tos. 
8 Seligman, Tht General Property Tax, op. cit., p. 56. "An die Spitze stellen 

wir den Satz, dass die Steuerpflicht stets eine person\iche ist; sie wendel sich immer 
an Personen; gegeniiber einem Objekt oder·einer Sacbe kann keine PBicbt gel
tend gemacht werden."-Schanz, Finan~&-Arflu?J., 18g2, ii, s. 3· 

'In the recent legal developments, this view in regard to land taxes is illus
trated by the abandonment of the formal method of assessment to owners, whether 
known or unknown, and the substitution of the method of taxation in rem. 



23] DOCBLE TAXA TIOX 23 

consideration of the same is necessary. The general statement 
is that the force of the law of a state is absolute within the 
confines of its territory, as to persons resident therein or to 
property situated in it; on the other hand, it is of no validity as 
against persons resident without its borders or to property lying 
in another state.' " ( 1) Every state is entitled to demand that its 
own laws only shall be recognized within its bounds. (2) No 
state can require the recognition of its laws beyond its bounds. 
I will not only admit the truth of these propositions, but even 
allow their extension to the utmost conceivable limits."' The 
as>ertion of jurisdiction over all persons within the territory, 
by any state, necessarily involves a denial of the jurisdiction ot 
any other state. The rule applies in a broad sense to every 
person, of no matter what nationality or citizenship, who may 
sojourn there, though international law recognizes the actual 
interest that a foreign state may take in its citizens abroad, and 
for mutual convenience may allow modifications of the rule; 
but this depends upon convention or comity. Apart from this, 
howe\•er, no authority of a foreign state is recognized.• Per· 
sonal statutes may be enforced against a citizen after he returns 
to his country, but not while abroad. The degree to which 
the jurisdiction over the person may be exercised, to control 
his property abroad, is disputed. Of course it can be enforced 
only through the person, by duress, ftc.; and the decrees of a 
court, in that~case, would have no standing in the courts of 
any other country, least of all in the country where the prop
erty was actually situated.' 

As to property, "the laws of the place where such property 
is situated, exclusively govern in respect to the rights of the 
parties." • This may be stated as universal; the divergence lies 

1 Story, Co,flid of Laws, § 539· 

'Savigny, Co11jlid of Laws, Guthrie's translation, Edinburgh, p. 26. 

' Story, Con_fiid of Laws, %§ 540, 541. 

'IJiJ., § 543- 6 /bid., § 424. 
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however in the interpretation of the law of situs. There are, 
in this respect, two kinds of property distinguished-immov
able and movable. As to the former, jurisdiction follows situ:; 
invariably; "every attempt of any foreign tribunal to found a 
jurisdiction over it must, from the very nature of the case, be 
utterly nugatory, and its decree must be forever incapable of 
execution in .rem." 1 The term immovable is subject to legal 
interpretation. The law recognizes not only land and the 
physical fixtures attached thereto, but also real rights follow
ing the land such as " servitudes and easements, and other· 
charges on lands, as mortgages and rents, and trust estates."~ 
This is merely the extent of the general doctrine of jurispru
dence. The local law may modify it so that" all other things. 
though movable in their nature, which by the local law are 
deemed immovables, are in like manner governed by the locaL 
law. In other words, in order to ascertain what is immovable 
or real property, we must resort to the lex loci rei sitae." • Of 
course the local law may, contrariwise, declare things naturally 
immovable to be movable.• It is in the theory of movables. 
that we find the greatest divergence. Movables themselves are 
properly subdivided into tangible and intangible personalty; 
for many purposes it will be found that the law as respects 
tangible personalty is much nearer that controlling realty than 
to intangible personalty. This is on account of the practica} 
difference of actual and constructive situs. For certain gene rat 
purposes of the private law of property, t. g., transfer, aliena
tion, disposition, etc., the prevailing doctrine is that personalty 
has its situs at the residence of the owner; in other words, 
personal property has for these purposes no independent local
ity.• !fhere are some limitations on this : first, in the nature of 

I Story, Conflict of Laws,§ 551. 

' !bid., § 447. • Ibid., § 447. 

• Cf., •·t·• Ill, R. S., 1891, eh. 120, §§ 14, 15, gas mains, street railways, bridges,. 

• Story, Conflict of Laws, § 376. 



the pr0perty itself, such as give it necessarily a local character; 
and secondly, those of" po,;iti\·e or customary law of the coun
try where they are situate."' Proceedings in rtm against per· 
sonal property may be had only in the country of actual situs, 
and the disposition of those courts is e,·erywhere recognized.' 
In any case, no contract concerning such property contrary to 
the prohibitions of the /o; situs will be valid anywhere.3 

Turning now to intangible personalty and obligations, we 
find the accepted doctrine is that they haYe " no situs or 
locality; and they follow the person of the owner in point of 
right (mc>li:ia inltcl<"rmt ossitus dumini) although the remedy 
on them must be according to the law of the place where they 
are sought to be enforced." • In regard to this doctrine, the 
following is an often quoted passage of the same distinguished 
authority: "Although mo\·ables are for many purposes to be 
deemed to haYe no situs, except that of the domicile of the 
owner, yet this being but a legal fiction, it yields whenever it 
is necessary for the purpose of justice that the actual situs of 
the thing should be examined. A nation within whose terri
tory any personal property is actually situate has an entire 
dominion over it while therein, in point of sovereignty and 
juri>diction, as it has over immovable property situate there. 
It may regulate its transfer, and subject it to process and exe· 
cution, and provide for and control the uses and disposition of 
it, to the same extent that it may exert its authority O\'er im
movable property. One of the grounds upon which, as we 
have seen. jurisdiction is assumed o\·er non-residents, is through 
the instrumentality of their personal property, as well as their 
real property, within the local sovereignity. Hence it is that 
whenever personal property is taken by arrest, attachment or 
execution within a state, the title so acquired under the laws 
of the state is hdd ,·alid. in eyery other state, and the same 

2 lfid., § 592. IJbi.i., § 37 3· f Ibid., § J6Z. 
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rule is applied to debts due to non-residents, which are sub
jected to the like process under the local laws of the state." 1 

The doctrine in regard to personal property has constantly 
tended to lay more and more emphasis on the actual s#us. In 
a note to Story's Cqnflict of Laws, the editor says : "The 
exceptions to the maxim mobilia sequuntur personam have be· 
come so numerous that it cannot be safely invoked for the de
cision of any but the simplest cases at the present day ; if 
indeed a case can ever be safely decided upon a maxim. The 
exceptions would probably be less frequent if the maxim were 
lo: situs mobilia reglt. • . . Of course for the purpose of taxa
tion the lex situs will prevail." 

Apart from the actual power of a state to regulate such mat
ters for all kinds of property, if it undertakes to do so, certain . 
particular forms of obligations have (as has been already stated 
of personal property generally) in a special degree an independ
ent situs. That is, in the legal view there is a marked distinc
tion between credits of various sorts. Story cites Lord Mans
field as holding that this may be affirmed of" contracts respect
ing the public funds or stocks, the local nature of which requires 
them to be carried into execution according to the local law," 
and he continues: " The same rule may properly apply to 
all other local stock or funds, a1though of a personal nature, 
or so made by the local law, such as bank stock, insurance 
stock, turnpike, canal and bridge shares, and other incorporeal 
property owing its existence to or regulated by peculiar local 
Jaws. No positive transfer can be made of such property ex
cept in the manner prescribed by the local regulations." • The 
question of negotiability is important. Choses in action, such 
as shares of stock, that have only a restricted negotiability 
may be given an independent situr, but this would be impossi
ble where mere endorsement or manual delivery passed the 
ownership. 3 Other forms of property which might be sus-

1 Story, Conflict of Laws, § 550. 1 /bitl., § 383. 
8 Cj. Tax Collector 'US. lnsur. Co., ( 1890) 42 La. An., 1172. 
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ceptible to similar treatment under appropriate conditions are 
corporation bonds, bank deposits and mortgages. 

The third consideration, in respect to taxable jurisdiction of 
property, is the economic one. The economic principles are 
the foundation, in a large measure, of politics and law, but the 
positive institutions of the latter also re:.~ct to modify and even 
to control in many details the economic conditions. No sys
tem of taxation can be founded and long endure on a funda
mentally unreal economic basis; yet if in the main part real, an 
immense amount, positively considered, of divergence there
from may be tolerated, though, to a corresponding degree, it 
forms an element of weakness in the state. Philosophically, 
the taxation strength of a state is dependent on its powers of 
production. This is applicable to any conception of the state 
or community, whether we consider its external relations or its 
inner constitution. An "isolated state" finds its taxing power 
measured by its annual income; a communistic state looks to 
the same source for its expenditures.1 There are in the con
ditions of modern international life, certain facts which plainly 
modify this view. 

But, before proceeding to consider them, it is desirable to 
notice that one other great basis for taxation exists, which is, 
however, not wholly independent of the primary one, i. c., 
consumption. Consumption, is not a rational basis of tax
ation in any large sense. It represents neither the capacity 
of the state nor the ability of the individual with any high de
gree of truthfulness. But it is, nevertheless, an important 
practical form; it may also be, in view of the imperfections of 
administration of the laws, and of certain o~her complications, 

1 " Die Steuergewalt findet ihr Geniige innerhalb des eigenen Territoriums; die 
Giiter, die aus diesem hervorgehen, sind zum priocipalen Steuerfond gestempelt; 
das ist der Bereich, wo die Zwangs- und Kontrollmittel am wirksamsten sind, das 
ist der Bereich, iiber welches auch sonst der Gemeinschaftswille in der Regel 
nicht hinausgreift, innerhalb dessen er sich aber moglichst voll und ganz geltend 
macht."-Schanz, FinanJ-Archiv, 1892, ii, s. g. 
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a useful and relatively just one. The complications which 
afford a reason for the partial use of cohsumption taxes are 
those arising from the international confusion of productive 
agencies, and the local concentration of creditor classes, the 
same which, in some degree, make expedient a modification 
of the productive basis of taxation. 

Let us make a more particular analysis of this subject. 
First, as to the productive capacity; what does that incl11de? 
Reconsidering the discussion of the questions of double taxa
tion as they arise in a particular state, it is maintained that the 
total positive wealth, tangible and intangible, or the total in
come, is the proper basis; that debts are in no sense an addi
tion to this, but merely represent an interest of the creditor in 
such wealth; that the creditor is properly taxable thereon, as 
on any other property value. It will also be remembered that 
from the view of political justice, it was held that the non
resident holding property therein was rightly taxable. The 
logical consequence of this is that a non-resident creditor of 
one state is not taxable on such credits in the state of residence. 
That it may be impracticable, or even impossible, to tax the 
non-resident creditor is no refutation of the theoretical value 
of the argument. That an approximation to justice, a partial 
avoidance of double taxation is desirable, any improvement, 
in fact, on the present system, will not be disputed. But, as a 
matter of fact, there is a vast amount of this indebtedness 
which can be taxed to the non-resident creditor, beside which 
the part which would escape would be, under a proper system, 
of minor importance. The great examples are stocks, bonds 
and mortgages. 

Another matter, not yet specially considered, demands at
tention here. Income has been used as a term more or less 
convertible with property, and it has been insisted that such 
incomes as are not derived from property are taxable. But 
the question of their situs has not been discussed. From its 
nature, income from services is associated with or attached to 
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the person ; there is no separation in an economic sense. The 
same is undoubtedly true in both the political and legal view. 
\\"hen, however, such a person shall perform his services in 
different places, he is liable at each one on the same grounds. 
Agents are subject to the same rule as principals. This 
brings us to the proper point to consider certain incomes 
v.·hich may be dependent on property values in one place, 
yet might be said to be derived also, to a certain extent, 
at a central administrative place in another jurisdiction than 
the property. For example, a corporation whose wealth is 
directly invested in material wealth producing property, as a 
railroad, may have its property in one state and its principal 
office of administration in a great commercial center in another 
jurisdiction, on account of the business advantages derived 
therein. New York City is the headquarters of many cor
porations doing business in other states. Of course the 
service incomes of its officers, who are engaged there, includ
ing perhaps its directors, president, t'lc., are there taxable, and 
this would not in any way affect the general propositions ad
vanced. The question is whether a foreign railroad, for ex
ample, is doing business there in a degree sufficient to make 
it taxable. Perhaps a slight tax on franchise is justified, and 
in that case a deduction, theoretically, should be made from 
the taxation of franchise value, where the road is situated; 
but this is, evidently, very vague and quite unsatisfactory. 

The exemption from taxation, on their property situated in 
other states, of wealthy residents of a city, may appear to be, 
to some extent, an unfair limitation on the state of residence, 
and in a still greater degree as respects the municipality of 
re~idence.1 The resident, it may be presumed, finds there 
greater benefits and enjoyments and, it may be claimed, should 
pay for them as well as the r.est of the community. The claim 

1 In the IU systems of the several states, however, this method is often quite 
completely carried out as re>pects the property of its citizens wi~in its borders. 
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undoubtedly derives particularly great force where expendi
tures for general convenience, health and pleasure are very 
extensive. It is true that a part of this is met by such persons 
in the taxes they pay on the real and personal property held 
and used there and also in their contributions through special 
assessments. On the other hand there are large net advan
tages to the community in the attraction of such persons, who 
promote the material prosperity of the city in many ways. It 
may be held, however, that these persons are not adequately 
taxed, One method of remedying this defect has been pro
posed by Dr. Schanz who suggests that the place where the 
property lies or the income accrues should tax three·fourths 
of the value thereof, and the place where the person resides 
should tax one-fourth.' Apart from the arbitrary character of 
this division, it seems objec;:tionable as depriving the com· 
munity of productive acquisition of a portion of its proper tax 
material. 

Consumption taxes of various kinds might be levied in or
der that persons residing within the state, but owning no 
property, nor deriving any income therein, might contribute 
their share. Inheritance taxes might also be used for that 
purpose. A more practicable expedient might be found in 
the expansion of the system of special assessments. 

Relying then on the principles stated above, a classification 
may be made, and the taxability systematically tabulated. We 
shall first make a general division based on the source of pro· 
duction, whether within or without the state, at home or 
abroad; under this we shall next consider residence or non-

1 " Wenn und insoweit Wohnsiu (bezw. Konsumption) und Einkommensquelle · 
auseinanderfnllen, ist die wirtschaftliche Zugehorigkeit geteilt; zum kleinereu. 
Teil fiillt sie der Konsumptionsgemeinschaft zu, zum grlisseren und intensiverer 
Weise derjenigen Gemeinschaft, in der die Einkommensquelle liegt, wo der 
Erwerb sich vollzieht. Desshalb dilrfte hier eine passende Norm sein, wenn das 
Gemeinwesen der Einkommensquelle 'j( und das Gemeinwessen des Wohnsitzes 
J4 der nach seinen Bestimmungen schuldigen Steuer in Anspruch nimmt."
Schanz, Finan,..Archi"·• 1892, ii, s. II. · 
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residence as the next most important circumstance; finally, 
and of least significance, whether the person be a citizen or 
alien. 

Tabulating on the above basis we have: 
I. Property (or income therefrom) situated in the state. 

1st, held by a resident who may be, 
(a) a citizen, or 
(b) an ,alien. 

2d, or held by a non-resident, who may be, 
(c) a citizen, or 
(d) an alien. 

II. Property (or income therefrom) situated without the state. 
3d, held by a resident, who may be, 

(e) a citizen, or 
(f) an alien. 

4th, or held by a non-resident, who may be, 
(g) a citizen, or 
(It) an alien. 

There can be no doubt that the property in a state of a resi
dent citizen is taxable (a): there is certainly no other taxable 
jurisdiction. Property in the state of a resident alien (b): this, 
to a large extent, is taxed by all states, and needs no justifi
cation. Property in the state of a non-resident citizen (c): 
whether the tax system is based on nationality or territory, 
liability is clearly established here, at least for all tangible 
property. Property in the state held by a non-resident alien 
(d): this is also taxable; political citizenship cannot be held 
to be superior to the fundamental economic conditions of so
ciety. Hence we again conclude that all property in a state is 
taxable, by whomsoever possessed. The property held abroad 
by a resident citizen (e): this is often considered taxable. It is 
the reverse of the case of property held within the state by a 
non-resident alien; that was held taxable, and if double taxa
tion is to be avoided, this should be deemed exempt. The 
state should choose one rule as to taxation and not two 
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contrary ones, to gain a financial advantage .. If indeed such 
property were not taxable at its actual situs, some degree of 
justice might be asserted. Perhaps this would apply, for ex
ample, to property in barbarous lands. Even in semi-civilized 
countries, where extra-territorial jurisdiction is largely exer· 
cised, there may be some practical justification. Property abroad 
of a resident alien (/): that the alien is taxable may be readily" 
admitted, but not on property held without the state. The 
jurisdiction of the state over him is based on a material fact; 
its right to tax him has the same limits. Property without the 
state, held by a non-resident citizen (g): to consider this tax
able the most rigorous basis of citizenship would be required, 
which no nation could consistently adopt. Property held 
abroad by a non-resident alien (k): the state has no right what
ever to tax such property and it has not generally the power; 
rationally it is not open to discussion. ~ence we find again 
that in every case property without the state is not justly tax
able. 

Property situated within the state, or the revenue derived 
therefrom, or business done within its confines, should form the 
basis of taxation. Regarding the state itself, we recognize 
that this constitutes its actual economic strength. That the 
property is owned by a non-resident, or the income received 
from property or business goes to a person residing without 
the state, should not be allowed to diminish the state's power 
of taxation, even though it may be felt that it is necessary to 
thus permit the diminution. of its wealth. The alien who in· · 
vests his wealth in property within a state, of his own free 
will, joins in the economic life of the community; he acquires 
property and revenues therein under the laws of that com
munity; his rights to obtain it, to keep it, to transfer it, are all 
by its authority and consent. It may refuse to let him enter 
its borders, it may banish him thence, and it may deprive him 
of that property ·which he has acquired situated within its 
jurisdiction. In levying a tax, the state merely appropriates 
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that portion of its property which it finds necessary for its pur
poses. It cannot recognize that the o~nership of an alien, 
which it ha~ permitted, forms any bar to its expropriation if it 
sees fit. And though the state may for its advantage do so, 
yet this would be foreign to the most elementary principles 
which lie at the basis of just and scientific taxation. It would 
be proper only in exceptional circumstances. The object 
sought in levying the tax is to absorb from its territories and 
possessions such revenue as it deems necessary. It is imma
terial to the state, in a certain sense, whether the funds are 
obtained from public domain or from private owners. The tax 
is above all other considerations material. The basis of the 
tax is by logical necessity a material basis ; in its broadest 
terms, it is the aggregate of the economic productivities within 
its jurisdiction. To adopt therefore a basis of citizenship, of 
caste or class, or of residence, is utterly inconsistent therewith. 

Before proceeding to the particular consideration of the 
subject in the United States, it is necessary to note certain 
necessary limitations to the discussion of the problem, which 
are both theoretical and practical. Tax systems must be first 
of all efficient for the purpose of producing revenue, and the 
minor details of equality are often necessarily subordinated. 
Therefore, it cannot be expected that a uniform or even per
fectly consistent method will be adopted. Superior, also, to 
absolute equalit~ are questions of public policy, by which a 
confessed discrimination is often made in order to gain or pre
serve more important advantages. But, apart from this prac
tical view, to which we shall return again later on, there are 
questions of economic theory which make this problem 
very much more abstruse from a purely theoretical standpoint. 
It is evident that any discussion of double taxation is con
cerned only with direct taxes, by which is meant taxes such 
as are levied on property, incomes or occupations, with the 
expectation that the burden will lie on the person assessed. 
Consumption taxes, therefore, though they may be used, are 
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not open to discussion, simply because it would be impossible 
to arrive at any definite conclusions. They might be in
vestigated experimentally, perhaps; but, beyond the conclusion 
that they were almost invariably unequal in burden, no result 
would be arrived at. 

With direct taxes it is otherwise, yet, even here we are 
met by complicated problems of incidence. In general, 
for the purposes of this inquiry, it will be assumed that 
the taxes are borne by those who pay them, that when the 
law has levied an equal and universal tax on the abilities 
of persons, such a tax is, in fa~t, an equal burden, unless 
there are particular reasons for further discussion. No treat
ment of taxation is adequate which does not keep in mind this 
difficult question, yet it may be granted that a solution of 
the prima facie forms of double taxation is first desirable. If 
is the very vagueness of the general opinion on this subject, 
and the appeals to unscientific doctrines of incidence, that are 
largely responsible for much unequal taxation that exists at 
present. The doctrine which has seized the popular mind 
with greatest force is that taxes diffuse themselves. This 
forms a convenient defense for any system of taxation. This 
doctrine was broadly asserted by the New York tax com
mission 1 in their report in 1871 and again in the report of 1872. 
It was stated in the latter as an absolute and invariable prin
ciple. The Commissioners say "they further maintain that 
all taxes equate and diffuse themselves, and that if levied with 
certainty and uniformity upo1t tangible pyoperty a1zd fixed signs 
of property, they will, by a diffusion and repercussion, readt and 
burden all visible, and also all i11vi.szble and i11tangible property, 
wit!t unerring certainty and equality."' Usually, however, 
such extreme doctrines have received little recognition. In 
the United States, this fact is copclusively shown by the at
tempts to tax all property. But it has been commonly ad
vanced to support particular propositions, as, for example, that 

•Ibid., 1872, p. 47· 
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a tax on mortgages is a tax on the borrower, and that in no 
manner can it be virtually collected from the lender. This 
was maintained by the Maryland Tax Commission of 1880! 
The Massachusetts Commission took a more scientific position 
in declaring that "in certain cases taxes will undoubtedly 
equalize and diffuse themselves; but as a uniform doctrine it 
is condemned by facts, and justified by no sound economic 
theory. Instead of diffusing themselves, the tendency of taxes 
is to stay where they are laid; in other words, the tendency is 
that they must be paid by the actual persons upon whom they 
are levied. . . . Moreover, if the diffusion of taxes be granted 
in a given instance . . . the important question arises whether 
this diffusion is an equal and a just one . . . it can hardly be 
doubted that in this shifting process a disproportionate burden 
always falls upon the poor."' Perhaps the next most note· 
worthy idea is that taxes are capitalized in the property taxed, 
so that a permanent discount continues on the selling value, 
by which fact the subsequent purchasers are virtually exempt. 
This doctrine is historically associated with the English land 
tax liquidations. Recently an important application of the 
principle has been made to the theory of the taxation of cor
porate indebtedness.' A discussion of the merits of these 
questions, as well as of the problems of incidence in general, 
beyond this passing notice, would be inappropriate here, and 
it has been most ably treated elsewhere.• 

1 Rtport, 1888, p. 75· 

'11/ass. Tax Com., 1872, pp. 22-4. 

'Seligman, Taxation of Corp., op. cit., 674. 

• cJ. Seligman, On the lncidenct and Shifting of Taxation. 



CHAPTER II. 

IN the United States the problems of double taxation are 
evidently of peculiar importance, The fact that each of the 
forty-four States of the Union has independent powets of tax
ation results in a conflict of law to which no other nation, ex
cept the German Empire and the Swiss Confederation, can af
ford a parallel. The federal government has its conflicts with 
other nations; it has also its relations with the various com
monwealths that divide its territory; and these again have their 
conflicts, not only with the nations of the world, but also with 
each other. There are other taxing authorities within the 
United States; but their authority is delegated, and not orig
inal. The taxes levied by the territorial governments are 
authorized by acts of Congress. The taxes levied by the 
counties, municipalities, and other subordinate political organ
izations of the commonwealths, are authorized by the laws of 
their respective legislatures. In the systems of taxation prac
ticed by these delegate bodies, naturally there can be no con
flict of jurisdiction; there may be, however, internally unequal 
or double taxation arising from the application of improper 
principles. That' double taxation may exist under the system 
practiced by the federal government, ,as respects the deter
mination of taxable subjects within its jurisdiction, is evident, 
and these come properly within the scope of this inquiry. It 
is also clear that double ta:xation may exist as between that 
system and those practiced by other national governments, 
and here a complete discussion would necessitate an examina
tion in detail of their systems. As to the relation of the fed
eral system to those of the commonwealths, it is not a matter 
<Jf conflict; that the citizens are taxed by both authorities - ~ 
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involves no double taxation, since the jurisdictions are prop
erly concurrent1 The systems, both national and state, may 
be, however, themselves unequal internally. Apart from 
the fact that both jurisdictions are independent, the circum
stances are the same as in cases of inconsistent taxation of 
commonwealths and their municipalities. As to the common· 
wealth systems of taxation, it is clear there is a conflict of law 
as between them and foreign nations, and also, in a similar way, 
between each other. Their relation to the national govern
ment has already been referred to. Within their own organi
zation minor delegate taxing bodies exist, such as counties, 
cities, towns, villages, school districts, etc. In the common
wealth system, and also in these delegated systems, may exist 
forms of taxation which are contrary to the canons of equality. 
But the matter is then strictly internal. 

The taxing power of the United States, within the constitu
tion, is sovereign and unlimited; so, also, the taxing power in 
the commonwealths is plenary, except as limited by their own 
constitutions and the constitution of the United States. The 
constitutional limitations are absolute, and bind both the federal 
government and the commonwealths. The limitations of the 
federal constitution are of two kinds ; first, those expressed in 
the letter of the constitution; second, those implied from the 
purpose of that instrument. In the first class are the provisions 
that Congress shall not tax exports;' shall not levy any direct 
or capitation taxes, except by apportionment, according to the 
population in the several states;' and that all taxes shall be 
uniform throughout the United States ;• and as respects the 
states only, that they shall not levy any tax on exports or im
ports, or levy tonnage duties without the consent of Congress.5 

In the second class, i.e., the limitations implied in the instru
ment, the first general restriction is that neither the federal gov-

I Fdn·alist, no. xxxvi. 2 U. S. Cons f., art. I, § 9· 

'Ibid., art. I, § 9· •Ibid., art. I, § 8. 6 Ibid., art. I, § 10. 
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ernment nor the commonwealth shall embarrass the other in 
the exercise of its constitutional powers.' This is a necessary 
implication. It has been said by high authority that "the 
power to tax involves the power to destroy; that the power to 
destroy may defeat and render useless the power to create; that 
there is a plain repugnancy in conferring on one government a 
power to control the constitutional measures of another."' 

Whate\·er may be thought of the absolute correctness of the 
first proposition, it can be confidently asserted to be good 
political science and good political economy, as well as settled 
law, that neither the federal government nor the common
wealths should tax the public property of the other. It is also 
justly maintained that they should not tax the public processes 
of law and administration, or any property or privilege or ac
tion which has a purely public end and distinct from private 
gain; further, that any institution or agency established for 
public advantage, but which, at the same time, is an instrument 
of private gain, should not be taxed in respect to that private 
interest, in a manner which shall discriminate against it, and 
thus embarrass the proper measures of the government estab
lishing it. This, however, is the proper limit of this doctrine, 
certainly, from an economic standpoint, and the political argu
ment in support of this limitation becomes every day of in
creased weight.' The courts have not stopped here, but have 
extended it in a manner not logically demanded by the princi
ple, inconsistent in itself, and at the same time in violation of 
the dictates of science, and of the just rights of the other gov
ernments. The discussion of this topic cannot be further pur
sued here, except to note its bearing on the present subject. 
For so far as these exemptions are established, equal distribu
tion of taxation on the incomes of the persons or property tax
able is made impossible. 

1 Cooley, Law of Taxation, p. SJ-

2 Marshall, C. J., in McCulloch vs. Md. ( 1823), 4 Wheai., 316. 

'CJ. Thompson vs. Pacific Ry. Co. (1869), 9 Willi., 579· 
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The conspicuous examples of complete or partial exemption 
which fall under this limitation are the property of either gov
ernment, the bonds/ notes and debts of the United States,' 
which are by law exempt, the property of the national banks,' 
the franchises• granted to corporations, the salary of United 
States and state officers, and the property in patents granted 
by the United States ;• of these the exemption of some is ad· 
mittedly proper, of others, decidedly not. 

In regard to commerce there are positive restrictions which 
have been already noted. The prohibition of the common
wealths from taxing imports and exports has been extended in 
interpretation to include certain other taxes which are not such 
directly. This is the case, for example, with taxes on auc
tioneers' sales of imported goods,8 which are forbidden on the 
ground that "a tax on the sale of an articlt:, imported only for 
sale, is a tax on the article itself," and " a tax on the occupa
tion of an importer is, in like manner, a tax on importation." 
The court has set the limit, as to the period for which imported 
goods retain their quality as imports, to the time they remain 
in unbroken packages.7 The application of this legal principle 
to the constitutional prohibition is not satisfactory. It com
pels the exemption of certain classes from occupation taxes. 
\\'here, however, the purpose is police regulation, as the 
license of vendors of imported liquors, the right of the state 

has been affirmed." 

1 Weston""· Charleston (1829), 2 Peters, 449; Bonk Tax Case (1864), 2 Wall., 

200. 

1 Bonk vs. Mayor, 7 Wall., 16; Bank vs. Supervisors, 7 Wall., 26. 
1 Rt"J. St,zt. U. S., § 5219. 

•California ••s. Pacific Ry. Co. (1887), 127 U. S., I; Dartmauth Colle;;e vs. 

Woodward (1819), 4 Wheat., 518, Opinion of Story, J.; StateR. R. Tax Cases 

(1875), 92 U.S., 575· 
& Webber vs. Virginia (188o), 103 U. S., 344· 

s Brown vs. Md., 12 Wheat., 419. 7 lbia. 

1 License Cases (1847), 5 How., 50.j.; if. Cooley, T.1xati""• p. 12 
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Congress is given power to" regulate commerce with for
eign nations, and among the several ~tates." The states re
tain their original right to regulate their internal commerce, 
and at first it was thought that they had also the right to regu- 1 

late inter-state commerce, within their own jurisdiction, in so 
far as such regulation was not repugnant to the regulations of 
Congress.' Taxation may of course be considered a method 
of regulation, and as such, under the above supposition, capa
ble of being exercised both by the federal and state govern
ments. But it has been decided that the non-exercise of the 
power to regulate, which the Constitution gives to Congress, is 
merely a declaration that it shall be free.' This is good polit
ical science, if not good constitutional law. The importance 
of the topic here lies in the application of the principle. A 
tax on freight has been held to be a tax on commerce, being 
in the nature of a duty on the articles transported. a A tax on 
gross receipts of a railway has, however, been held to be law
ful, since the tax was in the nature of an excise tax on the 
corporation, and was paid from property actually possessed by 
the corporation.' But this latter decision has been impugned 
by recent authority; a tax on gross receipts for freight carried 
through the state, though collected wholly or partly else
where, and held outside of the state by a foreign corporation, 
was declared to be a tax on inter-state commerce.5 Similarly 
of the receipts of a steamship company, the tax was held to be 
virtually a tax on commerce. "Taxing is one of the forms of 
regulation. It is one of the principal forms. Taxing the 
transportation, either by its tonnage or its distance, or by the 
number of trips performed, or in any other way, would cer
tainly be a regulation of the commerce, a restriction upon it, a 

1 Cj Gibbon vs. Ogden, 9 Wheat., 1. 

'Welton vs, Mo. (1875), 91 U. S., 275; Cooley, Taxation, p. 94-
3 Reading Ry. Co. vs. Penna. (1872), 15 Wall .. 232. 

• Reading Ry. Co. vs. Penna. (1872), 15 Wall., 284. 

• Fargo vs. Mich. (1886), 121 U. S., 230. 
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burden upon it." 1 In the taxation of the business of telegraph 
companies, it has been held unconstitutional to tax messages 
sent beyond the state, since that is " a regulation of foreign 
and inter-state commerce." 2 The messages must be between 
points within the sta.te.3 

. As to express companies, a tax on 
gross receipts within the state was upheld! It may be readily 
seen that some of these distinctions, often of no economic 
value and quite foreign to the spirit of the constitution, may 
operate to make unequal even a just system of taxation. 

The power of taxation in the commonwealths, except in re
spect to those matters in which the Federal constitution inter
venes, are the same as those of an independent state. Of course 
the government of the commonwealth may be limited by its 
own constitution. There is also historically another limitation, 
which cannot be found in the constitutional limitations, either 
state or federal, but which has been announced by the Su
preme Court of the United States. The states are denied the 
right to tax the chases in action of non-residents secured by 
property within the state, on the ground that such property 
is not within the jurisdiction of the state.6 The court under
took to dictate to the state of Pennsylvania what were the 
proper subjects of taxation.' There seems good ground and 
authority for believing that this was an usurpation of power; 
there can be little question that the. decision was a grave 
economic blunder.1 Four justices dissented from this opinion, 
viz., Justices Davis, Clifford, Miller and Hunt. Davis, J., in 
giving the dissenting opinion, said : "I am always of opinion 

'l'hila. & So. S. S. Co. vs. Penna. (1887), 122 U. S., 326. 

'Tel. Co. vs. Texas (1881), 105 U. S.,46o. 

3 West. U. Tel. Co. vs. Seay ( 1890), 132 U. S., 472. 

• Pacific Ex. Co. vs. Seibert (1891), 44 Fed. R., 310. 

6 Foreign Held Bonds Case (18p), 15 Wall., 300. 

8 Cf. Cooley, Taxa/ion, p. 5· 
1 Cf Seligman, Taxatiotz of Corp., op, cit., p. 653. 
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that a state legislature is not restrained by anything in the 
federal constitution, nor by any principle which this court can 
enforce against the state court, from taxing the property of 
persons which it can reach and lay its hands on, whether these 
persons reside within' or without the state." 

The commonwealths are bound not only by the pro
visions of the federal constitution, in the matter of taxa
tion, but also, in a more important and particular manner, 
by the state constitutions. The general provisions of these 
instruments are that taxation shall be uniform, and that it shall 
be levied on all persons or property. This however is not 
true of all. Other provisions someJiimes found are that taxa
tion shall be ad valorem, that it shall be proportional, or that 
it shall be equal on all persons in the same class. 

The taxation of the federal government has been generally 
indirect, t'. e., through duties or imports and internal revenue 
excises. Of these we need speak no further. But there have 
been direct taxes laid at different times. The first direct taxes 
on lands, houses and slaves, were levied three times, and ap
portioned in the manner provided by the constitution. There 
have been also excise or license taxes on certain occupations, 
which, however, were hardly direct taxes. The chief direct 
taxes which have been levied by the federal government are 
the income taxes. These were first established during the 
war, but shortly after abolished. Within the past year the 
income tax has been revived. 

The systems of taxation in the several states have a more 
remote origin, and an extremely diverse history. Suffice it to 
say that whether the original system was principally composed 
of capitation, excise, property, or other taxes, the general ten
dency in all states was to adopt the taxation of property as 
the central feature. All the states at present have a general 
property tax. This is supplemented by other taxes, such as 
poll taxes, taxes on occupations or sales, license taxes, etc. 
The taxes on occupations often occupy a prominent place in 
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the sytem, and sometimes are of almost equal importance to 
the property tax, This is the case in some southern states. 
Income taxes are rarely found, and only as subordinate fea
tures. This may be said to be the condition also of the different 
commonwealths in the first half of the century. But with the 
growth of great corporations, of railroads, banks, insurance 
companies, and others, a demand more or less general ap
peared for special forms of taxation. Beginning in New York 
and Pennsylvania, and gradually spreading into other states, 
the special taxation of corporations was developed.' The prin
ciple was not everywhere accepted, however; and though the 
existence of corporations generally necessitated peculiar modes 
of valuation and assessment, the property valuation, as 
such, was not discarded. In some cases the differences are 
traceable to peculiar constitutional provisions and their judicial 
interpretation.2 Often special methods are adopted to obtain 
a just taxation of a corporation possessing great amounts of, 
exempted property." This is very commonly seen in the tax
ation of savings banks.' The inter-state complications, and the 
conflicts of taxing authority, in respect to corporate property, 
especially of railroads, telegraph companies, pipes lines, expre~s 
companies, mining and manufacturing corporations, have led 
to specialization also. One other form of taxation, though not 
of recent origin, that has become general only within the 
last few years, is the inheritance or succession tax. This orig
inated in Pennsylvania, and, like the corporation taxes, was for 
a long time unknown to most of the other States. It was also 
a part of the" war" tax system of the general government. 

1 Cj. Seligman, Taxation of Corp., p. 270, t! srq,, pp. 298-9, tic., op, cit. 
2 Cj. Commonw. vs. Hamilton M'f'g. Co. (•~66), 94 Mass., 298. 

'Home Insur. Co, vs. State (18go), 134 U.S., 594. 
1 Provident Inst. vs. Mass. ( 1867), 6 Wall., 611; Soc. for Savings vs. Coile 

( 1S67), 6 Wall., 594· 



CHAPTER III. 

PROPERTY AND DEBTS, 

THE taxation of property and the deduction of indebtedness 
has been a subject of great controversy in this country. The 
fact that taxation is on property, and not on income, made the 
question open to dispute. As to income taxes, at least in a 
civilization advanced beyond the feudal stage, where tithes 
prevail, there can hardly be any question that the basis of tax
ation is on net income. The reason for this is that all income 
taxes look in a more direct manner to the persons receiving 
the income than to the sources from which the income is de
rived. With property taxes, however, the idea is much more 
mixed. The tax on property may be easily regarded as a 
charge upon things and not upon persons. In fact, this is 
often the acknowledged principle. It is particularly obvious 
in land taxes.' Taxes on land have been said to be " a sort of 
first claim on its revenues regardless of ownership."' This 
idea is applicable to personal property also. In fact, the tax 
process in some states is held to be a process in rem, and the 
obligation a real obligation.' A remarkable example of the 
application of this principle in the taxation of choses in action 
may be here referred to. In Connecticut, the holder of a 
mortgage or other taxable security may pay a certain definite 

1 Cj. N. Y. Laws, 1885, ch. 4I1. 
2 Ely, Maryland Tax Com., 1888, p. 183. 
8 Cf Va. Acts, 188g-91, ch. 244, ~ I; Wright vs. Merriwether (1874), 51 Ala .• 

183; Varner vs. Calhoun (1872), 48 Ala., 178; Dreake vs. Beaslay (1875), :z6. 
0. S.,315; Perry vs. Washburne (1862), 20Cal., 318; People vs. Seymour (18tO)• 
16 Cal., 332; Glasgow vs. Rowse (1869), 4JMo., 479· 

# ~ 
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percentag-e of the value as the tax thereon, and the fact of such 
payment is then inscribed on the paper, and the security is 
'exempt for such period as the taxes have been paid.' Now, if 
taxes are viewed as real charges, it is evident that the problem 
of debt deduction becomes at once extremely difficult. It is 
clear that the mere fact that the owner of land is in debt on his 
personal bond gives no direct basis for the reduction of the 
taxes assessable against such land. If, however, the debt is 
secured by tangible values, it is not merely a personal obliga
tion, but also a charge upon the security, so that, for the pur
poses of taxation, it would not be wrong in principle to look 
upon the interest of the creditor as a sort of co-ownership. 
Of course, where the debt is not secured by tangible property, 
the theoretical as well as the moral claim of the debtor to re
ceive a deduction is the same. Moreover, in actual practice, 
the creditor may look to the same property of his debtor for 
the assurance of his reimbursement, although he may not 
deem it necessary to demand its legal hypothecation. 

It is evident that the theory of debt deduction is based on 
the principle that the creditor is the real property-owner to 
that extent. That is, credits are property. This is now so 
commonly taken as a mafter of course that the statement 
might seem superfluous. But it has not always been viewed 
in that light. The property characteristics of credits are cer
tainly various in their assimilation to the characteristics of the 
complete ownership of tangible property. If our conception 
of property is purely material, the difference is very marked. 
The owner of property owns a thing, the owner of a credit 
owns a claim to a thing of another, either a particular thing or 
a thing of a certain kind. If our idea of property is that it is 
merely the right to exercise certain powers in respect to 
things, then the distinction between certain credits and the 
ownership of property is not so great. Now in this country 
the ordinary view is undoubtedly the former, i. t., the thing 

I c,,n. p,.b. Acts, 22 June, iSS?,§ 9· 
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not the right, is thought of. In some extreme cases, the 
opinion has been that credits were not property at all. This 
matter was a subject of controversy in Ohio.' In California, 
the court, after a period of disagreement and uncertainty, de
cided that choses in action were not property; it was held to 
be contrary to the meaning of the constitution. The court 
said: "The legislature may declare that a cause of action 
shall be taxed, but a cause of action cannot pay the tax . . , 
it is only the actual wealth to which government can resort."' 
Under the new constitution they are expressly taxable. In 
regard to the charter rights of municipalities iri Virginia and 
North Carolina, it has often been decided that the right to tax 
property did not include credits. Credits have been taxable, 
however, in Massachusetts for nearly 250 years.' 

Deduction of debts and the taxation of credits are clearly 
demanded, if eq\lality of taxation is aimed at; but the practical 
difficulties are great. In the first place, where the debt is • 
unsecured, the deduction must be made from the general 
property o( the debtor. ' In the second place, it may be posi
tively or practically impossible to tax the creditor; that is, the 
creditor may reside in another jurisdiction, or if he is within 
the jurisdiction, he may be able to evade the search of the 
assessors. The rule is sometimes made, therefore, that debts 
owing non-resident creditors shall not be deducted; but this 
maims the equality of the assessment. As to the difficulty in 
taxing those who try to evade their just burdens, no adequate 
remedy has ever been found which will apply to all forms of 
indebtedness, and particularly to purely personal obligations. 
In consequence of these evils, therefore, there is a widespread 
opinion that only tangible property should be taxed. It seems 
manifestly unjust, however, to allow large moneyed classes to 

1 Cj. Exchange Bank vs. Hines (1853), 3 0. S., I. 

1 People vs. Hibernia Bk. (1876), 51 Cal., 543· 
1 Mass. Records, ii~ 220 (1651). 
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go free from taxation, even though they can be taxed only 
imperfectly. Moreover, as a matter of practical difficulty, the 
constitutional requirements of most states, that all property 
shall be taxed, oppose to this demand very great though not 
insuperable barriers. Leaving some of the subjects here re
ferred to for further ·discussion later, we may now proceed to · 
the investigation of the particular forms of indebtedness and 
the Jaws relating thereto. 

Concretely considered, debts have many forms, such as 
notes, bills, accounts, deposits, mortgages, public and private 
bonds, and shares in corporations. These may be conveniently 
classed for discussion under the following divisions, viz., gen
eral and unsecured debts, book debts, mortgage debts, banking 
debts, public and corporate bonds, and corporate shares. 

Gmeral and Unsecured Debts. Deduction of indebtedness 
is the general rule in the tax systems of the states, though in 
about twelve states no deduction at all is permitted, as, for ex
ample, in Pennsylvania, Georgia, Maryland, Louisiana, Ken
tucky and Missouri. The extent to which deductions are 
permitted varies greatly. In New Jersey debts may be de
ducted from all property, real and personal; in New York and 
Connecticut from personal property only; in many cases de
duction is allowed from moneys and credits, and in a few States 
from moneys on hand, as, for example, in Minnesota, North 
Carolina and Nebraska. Deduction from property is not per
mitted in New Jersey, if the creditor is a non-resident, and in 
California and South Dakota the debts owing to non-residents 
are not deductible from credits. The chief idea of the legislators 
seems to be to relieve the debtors from their excessive burdens; 
i. e., the debtor is relieved from a certain amount of taxation 
with only an indirect reference, as a rule, to the taxation of the 
creditor on the values so exempted. Deductions are generally 
limited to moneys and credits. Apart from questions of p~licy, 
this is inconsistent and illogical. Debts and credits in the ag
gregate must, of course, balance; but, when the individual is 
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considered, even an approximate cancellation is extremely im
probable. Persons most heavily indebted have frequently no 
credits whatever. 

Considering the practical aspects of the question, it is not to 
be doubted that the property should be taxed, even if ine
quality results, rather than any deduction should be allowed 
which was not compensated for in the taxation of the creditor. 
When credits are of such a character that they can escape de
tection and assessment, obviously deduction should not be per
mitted. It might be thought that, in so far as the debtor 
reveals the debt and the creditor, the deduction should be al
lowed. Probably with proper legislation this could be accom
pli~hed with considerable success (as between residents of the 
same state). Certainly no debts should be deducted without 
such information, nor should the debtor be acquitted of all 
liability for the value of the deduction made, until the same 
had been collected of the creditor. It would be a help towards 
bringing the creditor to bear the burden justly belonging to 
him. Yet it is undoubtedly true, that the matter of debt de
duction is not satisfactory as applied to unsecured and un
registered debts. The opponents of the property tax have 
attacked it from this point; "deduction for debts is thoroughly 
pernicious in its operation. . . . Debt exemption and no debt 
exemption are equally bad." 1 The assessors of New York 
stated that debt deduction is ''the cause of far more inequality 
and oppression than it remedies, and that no great improve· 
ment in the system of our taxation is possible until it is abol
ished or essentially modified."' The claim generally made is 
that credits cannot be found, and, therefore, any law taxing 
them " from the very necessity of the case never can be effect
ually carried out and~ enforced."' This assertion, as will be 

1 Seligman, Gen. Prop. Trzz, p. 34 
1 R~pt. Amssors, 188:~, quoted in Rept. of Counstllo revise tht Taz Laws of 

N. Y., pp. 8, 9· 
1 Wells, Report of 1/u N. Y. Com., 1871, p. 34-
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seen more clearly later, is of very different degrees of correct· 
ness as applied to the various forms of credits. Others demand 
that there shall be no deduction for debts, and declare that" a 
man should pay taxes upon the full value of all he owns, 
whether or not he has borrowed money in order to acquire or 
retain it. He possssses, occupies, uses and exercises dominion 
over it, and expects the same protection and consideration 
from the state for it, as if he owed nothing upon it, and he 
<>ught to make to the state the same return for it." 1 

Book Debts. The theory that the tangible and intangible 
property of a person, less his debts, constitutes his true taxa
ble worth, may seem to be clear, yet the difficulties in its 
practical application are in some cases extremely great. 
This appears perhaps most conspicuously in the case of mer· 
<:hants and manufacturers. The merchant's total wealth con
sists of his tangible real and personal property and his credits, 
minus his liabilities. But it may be impracticable to get a true 
return of these things. The proportion that each item bears 
to his total wealth is constantly varying, and his total wealth 
itself is subject to violent fluctuations, and also in many in
stances difficult to value with any great degree of accuracy. 
A serious complication is found in the fact that so much 
business is done on borrowed capital. It would be extremely 
difficult to disentangle all these relations. 

Another point should be noticed; there is a great difference 
in the quickness of sales. In one business the stock of goods 
is turned over twice and even more times a year. In another 
business there is but one conversion. It appears, therefore, 
that the stock of goods at the beginning of operations is not a 
true criterion, nor at any other time; that the total annual 
stock is not correct either, since the same capital may be 
converted once, twice, or perhaps more often; that the average 
amount on hand is not a true test, not only because the origi· 
nal stock was not, but also because with the rapid conversions 

I .illarylcmd Tax Com., 1888, p. 77· 
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the average would probably be very much higher. The true 
property basis would be ascertainable only by an omniscient 
tax assessor. 

The Maryland Tax Commission of 1888 was opposed to any 
deduction of debt from property.' Logically following out this 
idea, they proposed that all stock in trade should be taxed. 
"The average stock carried by a merchant during the year shall 
be taken to represent his actual worth, on the ground that to 
tax book accounts also is double taxation. If a man chooses 
to buy on credit we believe he shoulc:l be taxed upon the full 
value of what he has bought, but if he has both bought and 
sold on credit we do not think it is just to tax him upon all he 
owes to others and all that is due to him."' 

The taxation of stock on hand has been sometimes opposed 
apart from the equjties of taxation. It is asserted that this 
leads to the emigration of trade elsewhere. " So far as it is 
tangible, it is exempted in its chief form, as stock in trade, by 
every intelligent official."' But it should be remembered that, 
in the first place, such exemption is not always tacitly al
lowed, and that, secondly, the same argument may be applied 
with equal force to other methods of taxation, such as income 
taxes, or to the taxation of the capital stock of corporate 
trading companies. 

Owing to the transitory character of the ownership of mer
chants and manufacturers in their stock in trade, and the 
peculiar importance of indebtedness in their businesses, special 
methods of assessment have been frequently provided. Gen
erally they are taxable on their credit accounts and stock in 
trade, as in Massachusetts, Indiana, Kentucky, Wisconsin and 
Texas. It is frequently provided that where the stock is . 
assessed the average amount shall be taken, as for t>xample in 
Alabama, Connecticut, Iowa and Ohio; in Wisconsin it has 

1 Mri. Tax Com., 1888, p. 77· 2 lbili., p. 16. 

'Seligman, Gtn. Prop. Tax, p. 27; cf Mil. Tax Com., 1888, p. 14-
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t>c·en d~clar~d unlawful to tax the average yaJue of the stock. 
The a\"erage \·alue of the credit accounts is sometimes taken, 
a~ in !\:ansa~ and \\"isconsin. In Alabama, where the a\·erage 
amount of stc>ck is taxed, it is pro\·ided that this must not be 
less than the capital employed in the business; in Louisiana 
the a\·erage \·a!ue d the capital, both cash and credit, is taken. 
Ia )Iissouri credits accruing from the SJ.le of stock are not 
t.<xab:e for the year during which th~y were contracted. De
c~ctic>n is al:owed for debts in most of the stat~s referred to 
a:,on:-. ~xc~pt in Georgia, h.entucky, Louisiana and :.Iissot~ri. 

The methods of tJ.xation of merchants and manufacturers 
a:cNding to their stock in trade and credits seem full of diffi
c~lties. PerhJ.ps the most practical solution is to assess the 
;;.,·er.1;;e vaiue of the stock in trade and take no account ot 
credits or debts. This is ob,·iously inconsistent with an ac
curate a55essment according to ability; but it is not the only 
c.be where the most practical justice can be attained only at 
the expense of theory. 

F.11:!:s ,u:d E,u:l;: D<f'csi.'s. The ta..xation of banks and sim
il . .u institutions forms a special feature of the tax systems of 
many states, and indeed was one of the first parts to be diffcr
en:i.ltcd. It is. therefore, conn~nient to treat these la\\"S sepa
r.llely, ewn where they are not in principle of a peculiar 
char.1cter. _-\s the regulations concerning banks usually gi,·e 
a fairly cc,mplete oyc:rsight of their transactions-their de
t'~'>its, t!"leir credits and debts, and other matters-it may be 
rrac:icable to enf,,rce a theoretical!\· equitable assessment . . . 
Frc'm the principle that each party should be taxed according 
t,, actual abilit~·. it fc,llows that banks should be ta_wd on their 
pr''l'<:rty, le~s their li,lbilitie;;. The liabilities of a bank are 
~h:-ee-ic'lci: first (if it t>e a bank of is;:ue), its notes; second, its 
b:l:s p.1y::~b:e; third, its deposits. Irs assets are its property 
ar.,i b1ils recei\·.1ble. Since the notes are of a peculiarly im·is
ib!e kind 0f prc'pert.y, it m::ty be Cc'nceded, without gre.lt incon
;i;tency. tbt there shc,uld be no attempt to t.1x them to the 
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holders, but, instead, let the property which the bank receives 
therefor bear the direct burden, The notes themselves, of 
course, must be redeemed either by that property or other 
property of the bank. In the case of ordinary bills payable, 
we have the general case of credits. They should be deducted 
from the property, or assets, under a theoretically perfect sys
tem. The deposits are the property of the depositors, econom
ically, however the legal ownership may be viewed. They 
should be taxed to the economic ownet·. In any case, they 
should not be taxed to both, directly or indirectly. The most 
ge~eral form of taxation of banks of discount and deposit is on 
the shares of capital stock. As the shares of capital stock are 
valued according to real value of the net assets of the bank, it 
is evident that no deduction need be made from them. On 
the other hand, the creditors of a bank, that is the depositors 
are properly taxable. It is evident that such indebtedness 
is a matter of record, and can be easily ascertained and taxed 
to the creditors. 

Practically all the states tax the incorporated banks located 
therein on their shares of stock. Private banks are usually 
taxed on their property. In that case it is customary to pro
vide that deposits shall be deducted from the credits of the 
bank, as, for example, in Illinois, Indiana, Michigan, North 
Carolina and Texas. Sometimes the deduction is allowed 
from all the property, as in Iowa and Ohio. In such cases, the 
depositors are taxed on their deposits. Savings banks in New 
Jersey and Massachusetts are taxable on their deposits, and 
the depositors are not liable. In New York, on the other 
hand, savings banks are not taxable on their deposits, but the 
depositors are liable. In Connecticut, except for certain ex
.emptions, both are taxable. In some states unincorporated 
banks are taxed on their capital, as, for example; in Georgia, 
Kansas, Missouri and Wisconsin. Whether double taxation 
will arise depends upon the method of valuation practiced by 
the assessors. In Kansas it has been held that deposits are to 
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be included, and the court said that there was no more reason 
why they should be deducted in assessing the property of the 
bank than deductions should be given to merchants in assess· 
ing their stock on account of their indebtedness.' Generally, 
however, it seems to be understood and admitted that the tax· 
ation of deposits to the bank and to the depositors is double 
taxation.• 

!Jfu,.tgagt!s. The general theory that taxation of both 
property and debts is double taxation, applies as clearly to 
mortgages as any class of property. As a matter of fact, it is 
one of the chief forms of double taxation that is widely recog· 
nized, and sometimes has been treated as though it were sui 
gencris. Though theoretically no different from other debts, 
it is, nevertheless, of greater practical importance because, 
first, it is connected with the taxation of land; second, its value 
is secured by a definite lien, even though the obligation may 
be at the same time personally binding; third, it is practicable 
to require the registration of mortgages; fourth, the law of 
situs controls the nature and form of the instrument, its 
validity and its enforcement.3 Positive law, moreover, can 
declare mortgages to be realty. These facts have made 
availahle a method of taxation, which practically is impossible 
in respect to many kinds of indebtedness.• 

It would seem to be almost superfluous to argue that the 
taxation of both land and mortgage is double taxation, were 

• Knox vs. Com'rs (1878), 20 Kan., 596. 
2 Savings Bank vs . .New London (1849), 20 Ct., 115; Branch vs. Town of Ma. 

ren~o (1876), 43 Ia., 6oo; Commw. vs. Pea. Sav. Bk. (1862), 87 Mass., 428; 
Suffolk Bk., petr. (x88g), 149 Mass., I; People vs. Com'r Taxes (1874), 59 N.Y., 
40; Rosenberg vs. Weekes (x887), 67 Tex., 578. 

3 Story, Cmjfid of Laws, ch. xiv, §§ 424, 447, 543, 551, 591. 

• The great importance of these debts is shown by the fact that the value, esti. 
mated in the last census, in thirty-three fairly representative states and terii· 

tories, was $4,935.455,896, or 18.57 per cent. of all taxed real estate. In Penn· 
sylvania the total was $6IJ,IOS,802, or 18.91 per cent. of the true value of the 
realty. Cf. Rtport Pmn. Tax Confertna (1894)• 
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it not for the fact that it is frequently denied. Thus a well 
recognized tax commission in New Jersey asserted that such 
was not double taxation, on the ground of the separate nature 
of the land and the mortgage note. "Taxing each property 
once is not double taxation. The same is true in the transfer 
or sale of other things as well as of land. . . . The value of a 
credit is not dependent alone on the tangible things a debtor 
may own when the credit is made. It may be, and in fact 
usually is, dependent on his property of other descriptions, as 
well as on his honesty, industry and skill. The wealth of a 
civilized community does not consist merely of what can be 
seen and touched."1 This only results, logically, in the 
advocacy of a system of taxation which shall include as tax
aqle wealth, those invisible and intangible values, of" honesty, 
industry and skill." The Massachusetts Commission of 1875 
attacked the theory from . a similar point of view: " Most 
mortgages given for loans of money, or to secure the payment 
of debts, are drawn with promissory notes in the usual form, 
negotiable, and signed by the mortgagor. Such notes are 
parts of the mortgages, but are usually upon separate paper, 
and may be sued and collected separately. They have, aside 
from the security of the mortgaged land, an independent value, 
equal to that of the maker's ordinary note for the same 
amount. . . . The s~curity of the mortgage may have become 
perfectly worthless . . . and yet the value of the mortgage, 
as property-the promise of a solvent debtor-be unimpaired. 
A land owner of abundant means may choose to mortgage, and 
actually be 'able to mortgage ·land again and again, until the 
security afforded by it would be utterly worthless."• This 
argument, apart from its disregard of general facts of mortgage 
debts; i. e., that they are not usually loans of wealthy land
owners, and are not made a great, many times on the same 
property-this argument, it is clear, only shifts the question to 

1 N.J. Rtport, 1868 (Ogden), quoted by Mass. Report, 1875 (Hills), p. 98. 

'Mass. Rtjof't, 1875 (Hills), pp. 91-2. 
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general indebtedness, which, in the theoretical view advanced, 
is the same as mortgage indebtedness. 

The ~ewYork Commis~ionof 1871 declared for the exemp
tion of mortgages because it was impracticable to tax them.1 

The ~laryland Commission said it seemed "unfair '1 to exempt 
the person deriving- an income from mortgages, yet they 
deemed it injudicious to repeal the law exempting them.' 
They feared that the money lenders would refuse to extend 
their loans to the farmers of the state.3 It was also thought 
that there was a kind of double taxation, resulting from the 
taxation of both land and mortgage, not contemplated by the 
Legislature when it exempted mortgages, i. c.," it was always 
shifted to the mortgagor, so that he paid taxes, not only on 
his land, but also on the money he borrowed on it." • That 
the land should be taxed at its full value, and the taxes paid, 
by " those who are logically if not legally co-proprietors of the 
soil," has been strongly advocated as "the only rational syskm."' 
The Committee of the Pennsylvania Tax Conference objected 
to this on the ground that it would give rise to double taxa
tion, owing to the fact that other states practiced a different 
system.• The New York system allows the deduction of debts 
from personal property. The counsel for the recent Tax Com
mittee of the Legislature seemed to favor the idea of deduc
tions from realty of mortgage debts, but did not propose it_T 
The Tax Committee of the Legislature proposed to except 
mortgages from the personal property from which debts might 
be deducted.' This was in order to place it on the same foot
ing as realty, and to prevent gross evasions of the revenue laws. 

t .Nr.JJ y~,.k Rtjort, t871, pp. 38-.p. 

2 ,1/d. T.rx RtJort, tSSS, p. 7+ 

'AU. TJx Rtpt., tSSS, p. 7+· • ibid., p. 76. 

6 Seligman, Gm. Pr~p. Tax, pp. 35, 36. 

'Pmn. Tax c,,,f., 1894. Committtt Rtf!. 

T Rtp<>rl of Ceu11ul for N. Y. Tax Com., 1893, p. 14. 

I A: Y. J•>i11t Com. 011 Tax, 1893, p. 14-
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Considering the demands of theory and practice, it seems 
that the most just method of taxation is, in general, that 
adopted by California and Massachusetts; tax the mortgagee 
on his interest and the mortgagor on the land minus the value 
of the mortgage. Further, adopt a rigid system of registra
tion, and allow no contract between the parties to evade the 
law. The omission to require this last may easily make the 
whole system a farce.' The plausible argument that the ex· 
emption of the mortgage is a benefit to the mortgagor, since 
he receives a corresponding reduction in the rate of interest, is 
probably never completely true, sometimes very far from it.• 
This fact is well stated, as follows: "It is a mistake to sup
pose that, were the mortgage exempt in the hands of the 
holder, the owner'of the land would thereby be relieved by a 
corresponding diminution of interest. The rate of interest 
upon mortgages depends upon many things more clearly than 
upon the rate of taxation. . . . In Connecticut the system of 
offsets does not give the borrower a lower rate than we enjoy."' 
The incidence of taxation is too intricate a problem, too much 
dependent upon particular facts of time and place, to be thus 
summarily settled. A correct system should be established 
without a too great solicitude concerning the competition of 
other states, who presumably are equally desirous of establish
ing a just system! 

In almost all the states, mortgages are taxed as personal 
property, and the mortgagors are allowed the same deductions 
for such debts as for unsecured indebtedness. Massachusetts, 
and California regard the interest of the mortgagor as an inter
est in the land, and taxable as such. Recently Michigan estab
lished the same method, but it was almost immediately aban
doned. In Oregon also it was at one time the practice. In 

1 Seligman, Gm. Prop. Tax, p. 36. 'Ibid. 

'Mass. Rept., 1875, pp. 89-90. 

' Cf. Ohio Tax Com. Rept., 1893, p. 64-
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Connecticut and New Jersey deductions are allowed from 
property in land on account of mortgage indebtedness, but 
this is limited by conditions as to the residence of the 
mortgagees. In New York the mortgagor may deduct 
his mortgage indebtedness from his personal property. In 
Massachusetts and ·connecticut, however, though the mort
gage is taxable in the first instance, the mortgagor may con· 
tract to pay the taxes, and in New Jersey the mortgage is not 
taxable unless a deduction is claimed. In Kansas a peculiar 
provision exists in respect to the taxation of the mortgagee; 
he is not permitted to deduct his indebtedness therefrom as 
from other credits. The mortgage in this respect is assimilated 
to realty. In the judicial opinion respecting the taxation of 
mortgages and the land without deduction, the courts have 
generally held that it is not double taxation. Sometimes,. 
however, it has been declared not to be unlawful double taxa
tion.1 In Michigan, in a divided court, some of the justices 
declared it to be unlawful double taxation.• 

Corporation Bonds. The general principles of indebtedness. 
apply to the bonds of corporations as well as to the mortgag~ 
debts of individuals. In some of their main features such 
bonds are nothing more than mortgage debts, but in the char
acter of the property hypothecated and in the methods of 
transfer there are important differences. The peculiar nature 
of such property has been not infrequently recognized in the 
construction of the tax laws. To tax the entire property of a 
corporation, a railroad, for example, and also the bondholders. 
is evidently double taxation. If, however, the capital stock is. 
taxed instead of the property, this is avoided. The taxation 
of bonds and shares reaches all the property of the corporation 

1 People vJ. Worthington (1859), 21 Ill., 171; McGregor's Exr. VJ. Van pel 
(1868), 24 Ia., 436; Insur. Co. vs. Loti (1875), 54 Ala., 499; App. of Fox and 

Wife (r886), Il2 Pa. St., 337· 

'Peo. vs. Sanilac Supr., 71 Mich., r6. 
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without taxing any of it twice, and, of course, each should be 
taxed to the owner. 

The theory has been advanced that, in general, the taxation 
of corporations upon all their property, and also the bond
holders on their bonds, is not double taxation. This depends 
upon the application of the principle of incidence called "capi
talization." It has been asserted that, as a general rule, the 
tax operates to depreciate the value of the bonds, and that, 
consequently, subsequent purchasers get them at a discounted 
value, and hence are virtually free from taxation. Questions 
of incidence are, indeed, generally beyond the scope of this in· 
vestigation, but so important and sweeping an application of 
the theories of incidence as would sanction such a great 
.amount of prima facie double taxation deserves attention. As 
Prof. Seligman says, the whole question depends upon whether 
the tax is general or partial: "For if the tax is general, there 
will be no depreciation in value. It is only when the tax is a 
partial tax, assessing some articles in the class more than 
, others, that the tax will virtually be capitalized, and that a de
.crease of the value of the overtaxed article will ensue." An 
examination of the tax laws of the United States, and in fact 
of most countries, will show that not only are s~1ch bonds, or 
the income therefrom, generally taxable at the present time, 
but they have been for a long period. Even though the origi· 
nal holders have sold out, the present holders are truly pay
ing a tax on their investment, simply because that form of 
investment has been taxed from the beginning, as well as most 
-other great classes of values which would compete with it in 
the investment market. 

The policies of the Un'ited States and the various states show 
great diversity in the treatment of the taxation of bonded 
·debts and property. The income tax of the United States in· 
-eludes in its assessments the interest paid on bonds, but in the 
taxation of corporations only the net income of the corpora
tion is taken, that is, the portion paid to shareholders or used 
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in further construction or investment. In the Virginia income 
taxes the same principle is ob~erved. 

The typical form of taxation in the state systems is to tax 
.all the property of the corporation, as well as the bonrls of the 
bondholders. This, for example, is the practice in Alabama, 
California, Georgia,· Illinois, Iowa, Indiana, Louisiana, Ohio, 
Tennessee, Texas, Virginia and Wisconsin. In some states the 
method is not quite so extreme. The bondholders are taxed, 
but the corporation is taxed only on its tangible property and 
the capital stock in excess thereof. Of course there may 
be no capital stock in excess, and if there was a bonded debt 
it would presumably make the actual worth of the corpo
ration property as a means of income to the corporation of 
less value than the tangible property. Examples of this 
method are found in Kansas, Kentucky, Missouri and North 
Carolina. In some of the states which tax all the property, as 
well as the bonds of the bondholders, it is expressly provided 
that the value of the corporate property shall be measured by 
the aggregate values of the bonds and shares. This is the case 
in California, Illinois and Tennessee. In California this is 
especially notable, since for private mortgage indebtednes, 
-deduction is allowed from the property. That form of taxation 
is conceded to be double taxation, and double taxation is con
trary to its constitution, yet the courts held that corporations 
could not claim the benefit of that provision.1 In Illinois it is 
frankly "dmitted that in a certain sense double taxation exists, 
but not in any greater degree than is held legal in regard to 
individuals, who are taxable in the same manner, without de
duction of debts from property.' 

The taxation of the bonds to the bondholders and the capital 
stock to the corporation, docs not produce double taxation: 
Many states tax their corporations on capital stock, as for ex-

I C. P. Ry. Co. vs. Bd. Equal. (1882), 6o Cal., 35· 

'Porter vs. Ry. Co. (1875), 76 Ill., 561. 
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ample Massachusetts, Michigan, Pennsylvania, and New York; 
generally such taxes are not pure capital-stock taxes. Certain 
states, we have already shown, tax the tangible property plus 
the capital stock in excess thereof. Those states which tax · 
the capital stock as a distinct corporation tax generally pro
vide that the real estate shall be independently valued and 
taxed, and the value thereof deducted from the value of the 
capital stock. If the corporation had a very heavy debt, the 
value of the capitalstock might be so small tha~ the deduction 
of the value of the realty would leave nothing to be taxed. In 
the cases where bonded indebtedness exists, the realty is gen
erally the important consideration, unless, indeed, there is a 
very valuable franchise or privilege. In Michigan, for exam
ple, the realty is deducted from the capital stock, and taxed 
separately; from the remaining value debts are deductible. 
This, though called a capital stock tax, is more strictly a prop
erty tax. Massachusetts also deducts the realty from the 
aggregate value of the shares. In New York there is no de
duction of realty; the total value of the capital stock is taxed.' 
In Pennsylvania the total capital stock is taxed. 

Pennsylvania has, indeed, as far as is legally practicable, the 
ideal system, in regard to the taxation of corporations and their 
bondholders. A tax of a certain percentage is assessed on 
the value of the capital stock and also on the value of the 
bonds; both are paid by the corporation, but the tax on the 
bonds is deducted from the interest payments made to the 
bondholders. The total corporate property may be assessed 
in this way, and both parties taxed on their actual interest in 
the property. A somewhat similar method is practiced in 
Maryland. In Connecticut the corporations are taxed on the 
value of the stock and bonds; but the bondholder is exempt. 
Similarly in New Jersey the corporation is taxed on al! the 
corporate property; if it claims a deduction for any indebted-

1 Its realty is taxed independently, however. 
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ness, this is allowed in case the deduction so made can be col· 
lected from the creditor, z: e., if the corporation demands a de
duction for bonded indebtedness, it is allowed, in so far as the 
bondholders are taxable residents. The bondholders are not 
t:1xable unless such deduction is made. 

Public Stock. Iri regard to public debts, it is plain there can 
arise no question of double taxation as far as they are con
cerned, for the property on which their solution depends is 
public property, and therefore not taxable. But looking at the 
matter as one of equal taxation, the possessors of such secur
ities are as properly liable to taxation as though it were 
private indebtedness. If a contract exemption exists, of course, 
taxation cannot legitimately be demanded from the jurisdic
tions which granted the exemption. On other jurisdictions, 
however, no such obligation lies. 

The federal form of the United States government gives rise 
to a peculiar condition in this respect. The doctrine of im
plied constitutional restrictions has been invoked to protect 
the obligations of the general government from taxation by the 
States, and in a more feeble manner the bonds of the several 
States have been held exempt, on the same grounds, from 
Federal taxation. The bonds issued by the United States have 
been declared exempt from taxation on their face, and this ex
emption is formally recognized in the income tax law. The 
states have never been permitted to tax them.1 But, in regard 
to the indirect taxation of such securities, the position of the 
Supreme Court has been much less rigorous. At first, even 
this was denied, but now it has been established that no de
duction need be made for the possession of such property, 
either in the taxation of national bank shares.' the assessment 
of the capital stock of a corporation,' the taxation of the 

'Weston vs. Charleston, 2 Pete,.., 449· 

'Van Allen vs. Assess. (1S65), 3 Wall., 273· 

'Home Ins. Co. vs. State (1890), 134 U.S., 594· 
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deposits of savings banks/ or the assessment of the propertY 
and franchise of a corporation.' 

The immunity from federal taxation of obligations issued by 
the state has not been consistently recognized in the direct 
taxes levied by Congress; but, in the recent income tax de
cision, the Supreme Court has held it to be unconstitutional. 
The several states, however, are not restrained by any consti
tutional requirement from taxing each other's obligations.8 

The tax laws of the states generally provide that all public 
stocks shall be taxed; exemptions may exist, though not 
specified in the tax laws, if it has been so contracted. There 
appears to be no rule as to the taxation of stock which the 
state itself has issued. In Alabama, New Jersey, North Caro
lina and Pennsylvania, for example, the stock issued by the 

'state is expressly declared to be exempt On the other hand,. 
in California, Connecticut, Iowa, Ohio, Tennessee, Virginia and 
Maryland, such securities are declared taxable.• In Georgia 
the court decided that such bonds were not intended to be 
taxed, though it did not decide the legality of such taxation.~ 
The state courts have also often declared the taxation of 
United States bonds unconstitutional; in a Maryland case, it 
was placed upon the ground that such property was not a part 
of the resources of the state.' Owing to the exemption of cer
tain kinds of public stock, especially United States bonds, 
provision has been made in some states for the prevention of 
an evasive investment therein, for the purpose of escaping tax
ation. Debts are not deductible from 'exempt securities in 
New York. In Alabama such bonds are taxable, if converted 

IProv. Inst. vs. Mass. (1867), 6 Wall., 6II. 

'State Ry. Tax: Cases (1875), 92 U. S., 575. 

'Bonaparte vs. Tax Court ( 1888), 104 U. S., 592. 

'Cf. Champaigne Co, Bk. vs. Smith ( 1857), 7 0. St, 42; Comr. vs. Maury 
(!887), 82 Va., 883: 

'Miller vs. Wilson (1878), 6o Ga., 5"5· 

e Howell vs. State ( 1845), 3 Gill, 14. 
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during a certain period. In Kansas a special method of 
assessment is provided; the number of months for which such 
stock is held is divided into the value thereof, and the quotient 
is multiplied by the number of months in the year remaining, 
and that product is listed and taxed as moneys. This has 
been approved by the United States Supreme Court.' 

Though United States securities may not be taxed as prop
erty, the income therefrom is not exempt. Such income is tax
able in Virginia. In Kentucky an attempt was made to tax the 
income, under a special provision, at a rate which practically 
amounted to a property tax; but the court held that it was a 
colorable evasion.' 

SliarEs. This :=;pecies of property has been included with 
debts, in this discussion, as a quasi debt,3 though in the best 
legal view it is quite distinct. In an economic sense, shares 
possess in a marked degree those characteristics of debts which 
are important in this connection. In the first place, they de
rive their value from the fact that they represent the claim of 
one person on the property of another. The usual form of 
debt is the claim for a specific sum of money; but it may also 
be for a specific annual interest payment, Etc. In a similar 
\\"ay, a share is a claim for a contingent dividend payment, and 
also on the dissolution of the corporation for a certain portion 
of the property. Debts have usually been treated almost as if 
they had independent property value, and this was also to a 
certain extent the view in respect to shares. Now, however, 
shares are commonly conceded to represent an undivided in
terest in the corporate property, though most debts are still 
treated as distinct and separate from the property on which 
their payment and their value depends. The reasons for this 
are quite obvious. In the case of the debtor and creditor, we 

' ~!itchell t•s. Com·rs., 1 Otto. 206. 

1 Bank of Ky. "-'· Commw. (l8p), 9 Bush, 47· 

'This term is used in Tax Collector .. s. lnsur. Co., 42 La. An., 1172. 
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have two persons whose property interests are as separate and 
distinct as their physical existence; in the case of the corpora
tion shareholder, however, we find a mingling; the interests are 
almost identical, the shareholder is himself a component of the 
-corporate person, and his dividends a portion of the net income 
-of the corporation. 

Viewing the property in shares in this light, it is quite evi
-dent that to tax them, and at the same time to tax the corpo
·ration on its property, or in any other manner which may take 
the place of a property tax, such as a tax on capital stock or 
earnings, can not be considered otherwise than as double tax
.ation' of the most positive sort. It is hardly necessary to state 
that the resources which pay the taxes in either case must be 
-considered economically to be the same in both cases, and 
that what the corporation pays, as such, must be to the same 
-extent a loss to the shareholders severally. The circumstances, 
if another illustration be deemed not superfluous, are really the 
.same, in this respect, as that of a private partnership. No one 
would assert that a partnership should be taxed on its prop
-erty in the name of the firm, and that each partner should also 
be liable individually for what he had already paid taxes on, 
jointly with his associates. 

Does the question of incidence intervene to alter our con
clusions on this point? Evidently the same argument can be 
.advanced here as in the case of bonded indebtedness. Whether 
the taxes on shares of stock are capitalized, so that the subse
-quent holders practically escape by discounting it, will depend 
upon the character of the general taxation of property. If the 
·property tax is general, in fact as well as theory, there will be 
no capitalization. Where corporations are not taxed on prop
·erty, but according to special methods, the tax so assessed 
.against them is, however, merely an equivalent for the prop
erty tax, and, broadly speaking, it is immaterial whether they 
eome under one method of assessment or the other. The 
faults of our state tax systems do not consist in not taxing all 
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property, but in attempting to tax it twice. Suppose, how
ever, that the tax is capitalized, that does not justify the taxa
tion ofthe shareholder. 

We have considered this question of the taxation of the 
shareholder and the corporation on the supposition that the 
shareholder is an individual. If, however, the shareholder is 
also a corporation, even though shares themselves are not 
directly taxable, the investment of corporations in such prop
erty, with a system of taxation on capital stock, would involve 
double taxation. The shares, of course, should be deducted 
from the value of the stock.' 

The almost universal practice in this country is to exempt 
the shares of stock to the stockholder, if the corporation is tax
able on its stock or property. In some states property and 
shares are both taxable to some extent without causing double 
taxation ; first, in case the shares are taxed, ali property not 
included in the value of the shares may be taxed also; and, 
second, where the property is originally taxed, ali value of the 
shares in excess of the assessed value ofthe property may be 
also taxed. These provisions are just, at least so far as the 
question of property and shares is concerned. Only a few 
states allow the taxation of property to the corporation and 
shares to the shareholder. North Carolina permits this form 
of double taxation, and also Wyoming. Apparently shares of 
corporations are taxable in Virginia, although the property is 
likewise taxed. Shares are taxable in Iowa, whether the cor
poration is taxed upon its property or not, except in the case 
of manufacturing corporations. In thirty-five States, however, 
this kind of double taxation has been expressly prohibited by 
statute. The United States income tax law makes a similar 
provision in declaring that the dividends of corporations which 
are taxed upon their income shall not be taxed to the share~ 

1 An astonishing case of quadruple taxation as a result of such a method of tax· 
ation i< given in the preliminary report of the Pennsylvania Tax Conference on 
the" Valuation and Taxatior. of Railroads in Pennsylvania," p. 17. 
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holders receiving them. A like exemption exists under the 
Virginia income tax law. 

Generally corporations, with the exception of banks, are 
taxable upon their property or capital sto·ck, or in some equiv
alent manner, so that the individual is not taxed upon his 
shares. Sometimes, however, the shareholders are taxed and 
the corporation is exempt. The Massachusetts tax on cor
porate franchise' may be viewed more correctly, perhaps, as a 
tax on the shareholders than on the corporation. The tax is 
assessed in the aggregate to the Corporation, it is true, but, with 
the exception of the shares of non-residents, the amounts as
sessed to the shareholders are credited in due proportion, for 
local taxation, to the place where the shareholder resides. In 
Maryland the tax is assessed against the shareholders, and the 
amount due is deducted by the officers .of the corporation 
from the dividends. In both Massachusetts and Maryland the 
realty is taxed at its actual situs, but the value so assessed is 
deducted from the aggregate value of the shares, and there
mainder, in the proportion of their shares, is taxed to the 
shareholders. In Vermont a method prevails somewhat simi

Jar to that in Massachusetts. The shares are listed and taxed 
to the individual. The non-residents' shares in domestic cor
porations are taxed by means of a deduction from his dividends. 
From the actual value of the shares all realty which is taxed 
is deducted, and, in the case of the manufacturing corporations, 
all personalty which has been otherwise taxed. Connecticut 
taxes a few corporations in this way, and, until recently, all 
Louisiana corporations were taxed in the same manner. 

Special methods are generally provided for the taxation of 
banks. This is due to the requirements of the Federal law that 
national banks located in states shall be taxable only on their 
shares and real estate. It is required that the shareholders 
shall be assessed on the shares, and not the corporation, and 
that the rate of taxation shall not be greater than that on other 
moneyed capital. The states have been careful to observe 
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these restrictions, and generally have taxed their own banks, 
and sometimes similar moneyed insititutions, in the same 
manner. 

The judicial decisions are far from unanimous in declaring 
the taxatio!l of shares and property to be double taxation, or 
in disallowing it. This may be explained, apart from the con
servatism of most courts, to the fact that the older decisions 
often represent a period of financial development now passed, 
when the statutes also may have expressly required such 
double taxation. The primary legal question is, of course, as 
to the identity of shares and corporate property. In the lead· 
ing case of Van Allen vs. Assessors 1 the United States Su
preme Court denied their identity. This has been frequently 
confirmed. On the other hand, recent decisions have pro
nounced the contrary view.' Sometimes the courts have de
clared that such taxation is not not double taxation.8 Again 
they have admitted that double taxation existed, but have held 
that it was within the legislative power.• They have very 
frequently held that it is double taxation, and unlawfuP In 
the same State there are often found decisions on both sides of 
the case, as, for example, in Iowa, Kentucky, Indiana, Ohio, 
Pennsylvania and New Jersey. But the general tenor of judi
cial opinion appears to be against such taxation in most States, 

I Van Allen vs. Assess. (I86s), 3 Wall., 57 3· 
2 State of Tenn. vs. Bk. of Commerce (1893,) 53 Fed. R., 73H San Francisco 

vs. Mackay (18!4), 21 Fed. R., 539· 

'Danville Bk. Co. vs. Parks (1878), 88 Ill., 170; St. Ry. Co. vs. Morrow (1888), 
3 Pickle (Tenn.), 406; Lee vs. Sturges (1889), 46 0. St., '53· 

'Cf. Conwell vs. Connersville (I86o), 15 Ind., 150; Cook vs. Burlington (t882), 
59 Ia., 251; Whitesell vs. Northampton Co. (1~65), 49 Pa, St, 526; State vs. 
Collector (1874), 8 Yr. (N.J.), 258. 

5 Vallee vs. Zeigler ( r884), 84 Mo., 214; State vs. Haight (1884), 2 Yr. (N.J.), 
399; Tallman z•s, Treas. (1861), 12 Ia., 531; R. R. Co. vs. Barbour (1888), 88 
Ky., 73; Hoadley vs. Essex Com'rs. (1870), 105 Mass., 519; Mciver vs. Robin
son (1875), 53 Ala., 456; Burke vs. Badlam (I88I), 57 Cal., 594; Jones vs. 
Davis (18So), 35 0. St., 474; Gillespie vs. Gaston (Il!S7), 67 Tex., 599· 
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viz., Alabama, California, Illinois, Iowa, Kansas, Kentucky, 
Louisiana, Massachusetts, Maine, Minnesota, Missouri, New 
Jersey, Ohio and Texas. The opposite view appears to be 
approved in North Carolina, Pennsylvania and Tennessee. 



CHAPTER IV. 

PROPERTY AND INCOME. 

THE taxation of property and income does not itself predi· 
cate double taxation. Accepting broadly the principle that 
income is the criterion of ability, it follows that a general in· 
come tax is in itself complete. Property taxes do not reach all 
sources of income. Hence, if both property and income taxes 
exist together, sq much of the income as is derived from tax· 
able property should be exempt, or else the income which is 
not derived from property should be taxed twice. In the latter 
case there would be no double taxation, but repetition merely. 
The only difficulty here is in determining to what extent prop
erty may be considered the source of income. Where prop
erty is used in business the income does not necessarily de
pend on the property alone. Special income taxes may be 
levied in addition to a property tax, therefore, without produc
ing double taxation or inequality, if the incomes of property 
are not also taxed. With a general income tax, however, the 
addition of special income taxes would always produce double 
taxation. 

There are some special taxes which vary considerably in 
their methods of assessment and rating, but which sometimes 
take the form of income taxes. Such are certain taxes on 
privileges and occupations. Often these are aimed at sources 
of income not affected by property taxes. They may be 
quite free, therefore, from the imputation of double taxation. 
Often they have the appearance of license taxes. Some
times difficulties are experienced in clearly discriminat(ng in
come taxes from property taxes. Where certain kinds of prop-

69) 69 
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erty are exempt 'the income therefrom may be taxed, at~d 
according to the rate such income is taxed, it may be classed 
as an income or a property tax. On the other hand, income, as 
sometimes in the case of gross receipts, may be taxed as prop
erty or accrued income. 

For convenience of treatment we may distinguish, among 
income taxes, the following kinds, viz.: income in general, in
come from particular kinds of business, income from privileged 
callings, and income from special kinds of property. 

Gmeral bzcome. A. tax levied on all incomes is, in itself, 
an equitable form of taxation. If, however, a general property 
tax also exists, it is clear that those deriving income from prop· 
erty will be doubly taxed, since the property tax is not itself 
universal ; that is, it does not reach service incomes. There
fore the incomes from property in such a case should be ex
empt. But, in perhaps a large proportion of cases, income 
is mixed in its derivation; it is partly the interest of capital, 
partly the profits or wages of the owner for his management 
thereo£ With respect to many forms of property no confusion 
is likely to arise on this account. For example, in the taxa
tion of a house, no account need be taken of anything but its 
rental value. A tax on the property would exhaust its liabil· 
ity. When the stock of goods of a merchant is considered, it 
is evident that the taxation of such property at its value does 
not gauge the real ability of the merchant. His capitalized 
income will seldom correspond to the value of the stock of 
goods. It may be more, it may be less. Taking the stock of 
goods to mean the average amount on hand-and this seems 
to be the fairest way-it is evident that there is no necessary 
connection between its value and the income of the merchant. 
Three important factors enter which are variables; the first is 
the amount of credit capital employed, which tends to enlargt.: 
the value of the stock as compared with the . income; the 
second is the rate of conversion, w )lich tends to enlarge the in
.come as compared with the stock value; the third is the rate 
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of profit on the sales, and thus will have the same effect as the 
first and second, according as the rate of profit is low or high 
respectively. Of course there is generally some compensatory 
relation between high profits on sales and slow conversions, 
and z•ia versa. Suppose that the merchant is taxed on his 
capital invested, i. e., the value which under fair conditions he 
could withdraw from the business ; in this case the uncertain
ties as to what the stock is and as to what deductions should 
be made are obviated. It is doubtless true that even this value 
does not normally equal the capitalized value of the income 
which the merchant would derive from such an investment in 
his business, because it takes no account of gains due to his 
own management and labor. So the taxation of the capital 
employed in such business and also of the income to a certain 
extent, would not invoh·e double taxation. 

General income taxes are very infrequent in this country in 
the tax systems of the states. There are only three examples 
of any consequence: the income taxes of the United States, 
Massachusetts and Virginia. The Virginia incotlle tax is gen
eral, and is assessed in addition to a general tax on property, 
so that incomes derived from property are taxed twice. In 
~1assachusctts the tax is assessed only against those incomes 
which are not derived from property subject to taxation. 
L"nder this law a celebrated decision was made, in which the 
court attempted to distinguish between income derived from 
property and the profits of business.' The court held that the 
income derived from trade in merchandise, which was taxed as 
stock in trade, was not "derived from property subject to tax
ation." The court said: "The income from a profession, trade 
or employment, which is taxable under our system of laws, is 
an entirely different thing from the capital invested in the 
business, or the stock of goods in the purchase of which the 
whole or part of such capital may have been expended. The 
income meant by the statute is the income for the year, and is 

1 Wilcox t•s. Com'rs ( 1870), 103 Mass., 544· 
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the result of the year's business. It is the net result of many 
combined influences; the use of the capital invested; the per
sonal labor and services of the members of the firm ; the skill 
and ability with which they lay in or from time to time renew 
their stock; the carefulness and good judgment with which 
they sell and give credit, and the foresight and address with 
which they hold themselves prepared for the fluctuations and 
contingencies affecting the general commerce and business of 
the country. To express it in a more summary and compre
hensive form, it is the creation of capital, industry and skill." 

There is much merit in this opinion, but it goes too far. Un
doubtedly the profits of the firm were due to the skill and 
industry of the members, but all property must be used and 
managed to yield any returns. If they had not exercised fore
sight they would not only have failed to obtain profits, but 
they would presumably have lost some, perhaps all, of their 
property. · Suppose, instead of merchants' stock, their capital 
had been invested in a hotel. To say in that case that the in
come was not derived partly from property, would be absurd. 
When the court said that income was taxable which was 
derived from "industry and skill," it was right; but when it 
added thereto " capital," it was denying all meaning and sense 
to the statutory clause that "no income shall be taxed which 
is derived from property subject to taxation; for capita~ is 
property, and the income 'created' by capital and the income 
' derived' from property are the same." 1 

1 The following defense was made of the Massachusetts income tax : "The 
conclusions which withhold us from recommending its defeat are that without it 
many inhabitants of ability would escape direct taxation, and many others would 
contribute, not in proportion to ability, but to property in possession only, and that, 
properly construed and uniformly and thoroughly administered, it works no injus.. 
lice, but perfects our system, and insures that every inhabitant • shall contribute 
proportionably to his ability to all common charges.' • • . The ability derived 
from mere property is no greater in the hands of one than another. Bank stock 
held by the greatest merchant yields no more dividend than if in the estate of an 
infant or lunatic. • • . But the gains of the merciJant, or trader, or manufacturer, 
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Income from Particular Businesses. The taxation of the 
income of certain kinds of business is very common in the 
United States. The usual form is the taxation of the net or 
gross receipts or earnings of transportation, telegraph and 
other companies, and the premiums of insurance companies. 
Sometimes these taxes are in lieu of property taxes, and in 
that case the presumption is that no double taxation exists. 
But they are often levied in addition to the property taxes, 
and then, from the fact that other corporations of not dissimi
lar character are not also taxed, it would seem that double taxa
tion arises. But it must be borne in mind that in the case of 
some of these companies the property of the corporation forms 
a totally inadequate measure of its real ability. This is a fact 
with a great many corporations, but is very conspicuously so, 
for example, in the case of express companies.' Gross receipts 

are not of the same nature as the interest of money, or the dividends of stock, or 
the yield of land, or rent of buildings. The gain is due to the skill of the man, 

rather than to the property to which he may apply it, and is an ability of which, 

for purposes of taxation, the gain or income is a fair measure. Still less can re

ceipts from mere salaries or from professional employment be compared, in this 

respect, with dividends, or interest money, or rents, from property once taxed." 

-Mass. Tax Rtpt., t875, pp. SI-53· 

1 The recent Ohio Tax Commission used the following langu~ge: "In a modern 

community there are aggregations of persons, sometimes enjoying ·corporate fran· 
chises and sometimes not incorporated, who are the recipients of large revenues 

drawn from the mass of the people's earnings, and who yet own little or no t~ng· 
il:.le property. Instances will readily occur to every one. An express company 

mc.y own nothing within the State beyond a few horses and wagons and trucks; a 

telephone company or telegraph company owns a few miles of wire, which is 
worthless except as a source of reve11ne, and a number of instruments of small 

value. . • . It is apparent that in all of these cases the property owned is no in
dex whatever of the ability to aid in bearing the burdens of the State . . it 
should be detennined by earnings, not by property." In view of this condition 

of affairs this Commission proposed the following remedy: "It is suggested that 
the deficiency which exists be supplemented by a franchise tax upon the privilege 

of exercising its c~rporate franchises or of carrying on its business in a corporate 
capacity in the State; this franchise tax may properly be a percentage based upon 

the gross earnings within the State."-OhiQ Tax Com., 1893, pp. 48, 6o. 
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taxes, in addition to a property tax, may often have the same 
justification as general income taxes in addition to a property 
tax. They reach sources of wealth not fairly represented 
by property. A distinction should be made between the 
taxation of gross receipts and property, and gross receipts and 
capital stock. Take for example an express company. Its 
capital stock may have a considerable value, far exceeding its 
tangible property, a'1d truly representing its earning capacity. 
While a tax on gross receipts and property might give rise to 
no injustice, a tax on gross receipts and capital stock might 
really be unequal, unless other corporations were subjected to 
equivalent burdens. So also with insurance companies; their 
real and personal property situated in a state does not repre
sent the taxable value of their business therein.' 

Taxes on the incomes of special kinds of business go under 
a variety of names; they are generally termed taxes on in
comes, receipts, earnings or premiums, and they may be levied 
on the gross or the net return. Their legal classification is 
various; often, to avoid legal or constitutional objections, they 
are called licenses, or excises, or assessments of the corporate 
franchise, or taxes on the privilege of doing business. These 
distinctions have generally no economic validity. 

Taxes on receipts or income are usually upon the gross 
sum. The rate of taxation is almost always declared in the 
statute, while the rate of property assessments, and also, gen· 
erally, of the capital stock, is fixed by apportionment. The re
lation between the net and gross return is of course very dif
ferent in ditTerent classes of business, and therefore, the rate of 
assessment is properly differentiated, in onJer that approxi
mately equal results may be attained on the net returns. In 
the same kind of business, moreover, the relation of the gross 
receipts to profits is quite different in one state from another. 
Where the concentration of business is great, the same amount 
of gross receipts represents a much greater profit, so that as 

I (f. Rept. llfaim Tax Com., 1890, p. 68. 
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between different states the rates of assessment should be differ
ent in the same kind of business. The extent to which such 
variations exist in different kinds of business is not the same. 
For example, it may be generally asserted first, that there is a 
nJUch greater difference between gross and net receipts in rail
road than in express. companies; second, that as to railroad 
companies a greater difference between gross and net receipts 
will be found in sparsely settled regions than in densely popu
lated districts; and third, that these latter variations will be 
much more important with railways than with express compa· 
nies. 

New York and Pennsylvania tax all railroad, transportation, 
telegraph and telephone companies, both on their capital stock 
and their gross receipts. The gross receipts taxes are addi · 
tiona!. In Michigan, on the contrary, where railroads are 
taxed primarily on their receipts, the property and capital stock 
are exempt. The receipts tax on Michigan railways is a clas· · 
sified or graduated tax ranging from 2 per cent. to 4 per cent. 
The system in Maine is similar; railroads are taxed according 
to the gross receipts per mile, in about a dozen classes, the 
rates ranging from one-fourth to three and one-fourth per 
cent. The realty and fixtures outside of the road itself are also 
taxable. In Vermont, in the taxation of railways, an alterna
tive property or gross earnings tax is provided. In Minnesota 
certain railways are taxable on gross receipts in lieu of all other 
taxation. In Wisconsin, also, railways are subject to a graded 
receipts tax in lieu of property taxation. In North Carolina, 
only such railways as are not taxed on their capital are taxed 
on receipts. Gross receipts and property are taxed to tele
graph, telephone and express companies in North Carolina, 
to express companies in Missouri, to te!t:graph, telephone and 
railway companies in Virginia, and to gas, water, electric light 
and various other companies in Alabama. In Virginia, how
ever, the gross receipts taxes are part of a general income tax 
system. On the other hand, where gross receipts are taxed, 
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the property is exempt in the taxation of express and telegraph 
companies in Georgia and Vermont, the car companies of 
Vermont and Michigan, and the telegraph companies of Wis
consin. 

The same diversity of practice is found in the taxation of in
surance companies. In New York, Pennsylvania and North 
Carolina they are taxed on their premiums and also on their 
capital stock, and in Texas, Virginia, Alabama, Iowa, etc., they 
are taxed on their premiums and property. On the other hand, 
the property of insurance companies which are taxed on their 
premiums is exempt in some states, as, for example, in Ohio, 
Tennessee, Wisconsin and Georgia. In Pennsylvania the net 
earnings of private bankers and brokers are taxed as well as 
their real and personal property. In Massachusetts certain 
corporations organized to do business outside of the state, and 
holding most of their property abroad, are taxed on their net 
profits. 

The courts have seldom considered the justice of these 
taxes, since there has been little question but that they are 
within the scope of legislative authority. In Iowa, where 
under a former law both the property and the receipts of an 
express company were taxed, the court held that though it 
might be unequal and unjust, it was not invalid.' 

Income from Privilege and Occupation. It is not easy to 
distinguish the taxes on privilege here included from many 
other taxes which are frequently assessed on the privilege of 
doing business, which have been already considered. There 
is, nevertheless, in general a plain economic division, which 
may be described as follows: The taxes on gross receipts, 
premiums and other taxes of a similar character, which we 
have treated above, are generally levied on corporations, or 
upon companies which do a business commonly undertaken by 
corporations, and particularly such as do an inter-state busi
ness; the taxes on privileges and occupations, on the other 

1 U.S. Exp. Co. vs. Ellyson (1869). 28 Ia., 370. 
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hand, may or may not be on the same legal footing, but, in 
either case, they are generally on individuals and the property 
affected is of a local character. One reason for the gross 
receipts taxes on great corporations doing an inter-state busi
ness is that they can be effectively taxed in that manner where 
a property tax would be of little consequence. Occupation 
taxes seem to stand also for the taxation of incomes which 
are only to a small extent derived from property, but they 
are aimed at the income of local business, and have a strong 
resemblance to license taxes. Although, therefore, in these 
methods of taxing the revenue of business, there is no clearly 
defined division, yet, theoretically as well as practically, the 
general distinction is at once recognized as legitimate and 
useful. 

The taxes on gross receipts are found all over the United 
States. Taxes on privilege or occupation for state purposes, 
however, are almost entirely limited to the southern states. In 
the northern and northwestern states they rarely occur, ex
cept for local purposes. State privilege taxes are generally 
supplementary to the general ad valorem taxation of property. 
Thus in Virginia, Louisiana and Tennessee, where very ex
tensive systems of privilege taxes exist, property taxes are also 
levied, and in Virginia a general income tax besides. It is not 
to be presumed on this account that double taxation is neces· 
sarily involved, because the very purpose of these taxes is 
evidently to reach ability not adequately taxed by the ad ~1tl

lorem tax. In Missouri the privilege tax levied on merchants 
is in lieu of property taxation. The rates are generally speci
fied for each particular occupation or business. Not all of 
these taxes take the form of income taxes. 1\Iost of those that 
are rated according to income do not follow it in strict propor
tion. The more common method is to classify the income in 
fixed groups, with either a percentage or a specific tax on each 
group. The most various methods may be found in Louisiana, 
Virginia, Tennessee, Texas and Florida. 
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§ 5. Income from Particular Kinds of Property. It is some
times found that the income of certain kinds of property is tax
able, especially if the prop!!rty from which the income flows is 
itself exempt. There are two kinds; natu~al products of cer
tain exempt lands, etc., as crops or ores, and the income of in
tangible property, such as bonds, stocks and annuities. It is 
doubtful often whether these taxes, though in appearance in
come taxes, are not often, in fact, property taxes. The rate 
on an income basis should be ten times or more, that lev
ied on property; if, therefore, it is found that the rate as• 
sessed on such produce or income is approximately a property 
rate, then, undoubtedly, such a tax must be considered a proP'" 
erty tax. An example of this kind of taxation is found in 
North Carolina, where the income from property not taxed is 
su?ject to a tax of five per cent. In Kentucky a similar tax 
on United States bonds was held unlawful.' 

I Bk. of Ky. vs. Com. (1872), 9 Bush, 47• 



CHAPTER V. 

PROPERTY, CAPITAL STOCK AND SPECIFIC TAXES. 

THIS chapter includes those forms of double taxation which 
occur through the taxation of property eo nomine, and also
indirectly by taxes on capital stock, franchises and privileges. 
These are found chiefly in connection with corporations, 
though privilege taxes are often assessed to individuals. The 
economic identity which exists to a greater or less degree be
tween capital stock and property is obvious. The term "fran
chise tax," as commonly applied to corporation taxation, has 
no necessary relation to any actual franchise or privilege which 
the corporation may possess; it is a convenient phrase used to 
avoid certain constitutional limitations which are commonly 
connected with property taxes. It gives rise to double taxa
tion in case it is really in substance an additional important 
tax on property. These "franchise taxes" are levied on vari
ous principles. As they are not generally taxes on franchise, 
economically viewed, they may be termed "excises" for con
venience of distinction. We may then distinguish three im
portant kinds of taxes to be here considered, 1'ZZ., capital stock, 
excise, and privilege taxes. 

Capital Stock. Capital stock taxes are of various kinds; the 
value assessed may be the par, market or actual value. In 
every case it is evident that between the capital stock and the 
property there exists a virtual identity of values, of a greater or 
less extent, which under some conditions is practically com
plete.1 The capital stock may sometimes represent more than. 

1 Cj. Seligman, Taxation of Corp., op. cit., p. 642. 
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the tangible property; its value may be largely based on 
valuable franchises, patents, etc. On the other hand, the tan
gible property values may exceed the value of the capital 
stock, if the corporation is in debt. Now it will scarcely be 
found that both capital stock at its full value and all the prop
erty of a corporation are taxed under any system, even where 
their real identity is denied through some legal distinction. 
But in the methods of assessment of property and capital stock, 
and the deductions allowed on account of values taxed under 
<me method or the other, considerable divergence will be found, 
and various degrees of partial double taxation. Moreover, it 
is not sufficient that all the property of the corporation should 
be taxed, and that it should be taxed only once, but, also, 
it should be taxed to the true economic owners i. e., the 
problem of indebtedness must be taken into account in taxing 
corporations. The question of the taxation of indebtedness of 
corporations to their creditors has been considered already; it 
is sufficient to notice here whether deduction for such indebt
edness is allowed. We must briefly notice here a question of 
inter-state complications, which will receive more detailed con
sideratio_n later. It is impolitic for the states to allow an un
limited deduction for indebtedness, such as will reduce the 
amount of taxable tangible property ; because, if the creditor is 
a non-resident and beyond the jurisdiction of the state, it is 
impossible under the present legal· conditions to tax him in
stead of the debtor corporation. It is deemed more expedient 
that property should be taxed twice than that the state should 
not reach it at all. . 

Generally capital stock is taxed like property by apportion· 
ment and valuation, but in some cases a specific rate is fixed 
lby the statute. This evidently affects the problem of double 
taxation only as a matter of detail, i. e., the accuracy or just
ness of the particular rate which is so substituted. If the tax 
is assessed on the par value of stock, the tax assessment as
sumes an arbitrary and inelastic character which generally 
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results in inequality. The most common method of assessing 
capital stock and property is as follows: The realty and tangi
ble personalty are taxed under the methods of the general 
property tax, and this value is deducted from the assessed 
\alue of the capital stock, and the remainder is taxed (in addi
tiOn to the property) under the name of capital stock. This 
method is practiced for example in North Carolina, Kansas~ 
Georgia, Kentucky, Indiana and Alabama. It has one evident 
defect. If the capital stock is less in value than the tangible 
property, there is no reduction allowed on the assessment of 
the property. l\lany corporations have large property posses-
sions whose capital stock .is of little value; the bondholders. 
are the real owners of the property, and on them should fall the 
burden of taxation to the extent of their interest. Further, it 
may be observed that this taxation of tangible property does 
not include the franchise values, which in many cases are of 
first importance; at least the franchise would not be included 
except under special principles of assessment.' In case the 
franchise is not included, and the value of the tangible prop
erty exceeds the value of the capital stock, then, unless the 
franchise value is reached (as it ought to be in such a case) by 
the taxation of the bondholders, it will escape entirely. In 
Indiana provision has been made for this contingency; "in all 
cases where the franchise is of greater value than the capital 
~tack, then the francl11se shall be assessed at its full cash value, 
and the capital stock in such case shall not be assessed." 2 

Similar to the above method of assessment is that which is 
practiced in l\Iassachusetts, Michigan, in the local taxation of 

1 In the tax~tion of railroad property, however, where the question of franchise 
value is, perhaps, of the greatest importance, an exception to this statement is quite 
often found. It is. a well-recogniz.ed principle in the assessment of such property 
as a railroad track, bed and right of way, th~t the direct items of present cost, 

such as lands, ties, rails, tit., are not the principal items of ,-alue, but rather its 
quality as a part of a continuous railroad having valuable traffic. 

'Ind . .rJ,-t;, tS91, 6 ~!ar., g§ 7 J, 7+· 
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New York and elsewhere, in which realty only is deducted 
from the capital stock valuation. In New York this method 
is used for local taxation principally, another capital stock tax 
being used for state purposes. 

The second principal method of taxing capital stock is based 
on the value of both stock and bonds. Illustrations of this 
are found in the laws of Illinois, California and Tennessee. 
The object in this method is to reach all the property of a cor
poration, whether tangible or intangible, regardless of its 
indebtedness. It is evident that there can be no values not 
represented in the value of the stock and bonds. This tax is 
levied entirely on the corporation, without regard to the bond
holder, the valuation of the bonds, as well as the stock, being 
merely a method 'of arriving at the true value of the property 
and franchise. The tangible property in Illinois and California 
is separately assessed and taxed, and the value deducted from 
the aggregate value of stock and bonds, and the remainder so 
found is taxed as the value of th'e franchise. The only adverse 
criticism of this method of taxation is that no allowance is 
made for indebtedness? In Connecticut a similar method is 
practiced, though with very important modifications. The 
tangible property is not valued at all, but the aggregate of the 
shares of stock and the aggregate of the bonds are taxed at a 
value fixed by certain special regulations, at a specific rate of 
one per cent.; this is in lieu of all other taxes, not only on the 

1 It has been frequently stated that the total value of the corporate property i• 
represeuted by the value of the. bonds plus the stock. On general principles this 
seems clear enough. ln the taxation of raihoads, however, it has been claimed 
that it was not just to take the sum of the stock and the actual value of the bonds, 
because the latter often had an excessive, fictitious value. That is, the road was 
not actually worth the sum represented thereby. This is accounted for by the fact 
that one railroad sometimes guarantees the interest payments of another. "Some 
of the bonds of many railroads would be actually worthless were it not for this 
guarantee." lt was therefore proposed that the par value of the .bonds be substi. 
luted (in case they did not fall below par). The conclusions seem faulty in some 
respects, and of course •ncb conditions are rather exceptiona!.-C.f. Report Penn, 
Tax Conftmue. ' 



DOUBLE TAXATION 

property, but also on the shares and bonds. The ta~ation of 
all. the property without duplication is accomplished by this 
method, but it disregards the principle of indebtedness. 

New York has a special method of taxing capital stock for 
State purposes, which is as follows: If the dividends equal or 
exceed 6 per cent.; the tax is ,%' of a mill upon the capital 
stock for each per centum of the dividend; if the dividends are 
less than 6 per cent., then I y; mills on each dollar of the value 
of the stock; i. e., the capital stock is valued according to 
the dividends. The realty of the corporation is also taxable 
without any deduction on account thereof. As the value of 
the stock may largely be derived from the real estate, this is 
patently double taxation. The method was borrowed from 
Pennsylvania, but that state has recently discarded it, because 
the burden was thought to be unequally great on those cor
porations declaring less than 6 per cent. dividends. Instead 
thereof a tax on the capital stock of five mills on the dollar 
has been substituted. This tax is for state purposes only, and 
is in lieu of all other taxation. It is important to note that in 
Pennsylvania an attempt was formerly made to tax the corpo· 
rations and their bondholders directly for their respective inter
ests in the corporate property within the statt>. The capital 
stock was taxed to the corporation, and the bonds were taxed 
to the bondholders where the road was situated, by means of 
deductions made from the interest payments. While this 
system was perfectly correct from an economic standpoint, the 
United States Supreme Court declared that it was unlawful to 
tax the non-resident bondholders in that manner, and, although 
the tax on the resident bondholders continues to be assessed 
as before, the method has been emasculated by this limitation. 
The consideration of this subject, however, belongs to the sec
ond part of the question-the discussion of jurisdiction. 

Generally it has been held that a tax on the capital stock of 
a corporation is a tax on !he property, in the legal as well as 
the practical view of the question. This is the case, for exam-
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pie, in Alabama, Connecticut, Indiana, Missouri, North Caro
lina, Ohio and Pennsylvania. In Indian; the court said, "a 
tax assessed upon the capital stock of a corporation is a tax 
upon the property of which the capital stock is composed;"' 
again, in Missouri; the court said, " if the stock and the prop
erty it represents are both taxed, the taxation is double;' so 
also in Pennsylvania a tax upon the capital stock of a corpora
tion is declared to be "a tax upon its property and assets." • 
In fact it may be expected that the courts will veto any at
tempt to tax both the entire property and capital stock as 
double taxation. On the other hand, and for different reasons, 
it has sometimes been denied that a tax on capital stock was a 
tax on property. The purpose of the courts in such cases has 
been to permit certain methods of taxation which were not 
considered inequitable in themselves, but which, if held to be 
property taxes, would be contrary to some constitutional pro· 
vision or some principle of jurisprudence. Thus, the tax. on 
capital stock in New York has been declared to be a tax on 
the corporate franchise or business.' In Massachusetts the 
courts were reduced to the extremity of declaring a tax on the 
aggregate shares of stock (from which a deduction of taxable 
realty was provided) an "excise" upon a" commodity." ''The 
tax," said the court, " cannot be held valid, unless it can be 
construed to be in the nature of an excise on the franchise .... 
It certainly cannot be contended that the legislature can legiti
mately impose a tax upon property in the name or under the 
guise of an excise or duty. Such legislation would be palpa· 
ble evasion:' 6 Economically and practically the tax was, in 
every sense of the word, a t~x on property; it was levied in a 

1 Whitney vs, City ( 1864), 23 Ind., 331, 

'Hannibal Ry. Co. vs. Shacklett (1800), 30 Mo., 550. 
8 Commw. vs. Stand. Oil Co. (188z), 101 Pa. St., ug. 

• Peo. vs. Home Ins. Co. (1883), 92 N.Y., 328; aff'd in Home Ins. Co. vs. 
State (1890), 134 U. S., 594· 

6 Commw. vs, Hamilton Mfg. Co. (1866), 94 Mass., 298. 
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peculiar manner in order to include the shares of non-residents, 
though m'uch simpler means were available. 

Property and Excise. Under this title are included those 
taxes on corporations and companies taxed like corporations, 
in which some of the property connected with their busi
ness may be used· as a varying standard of assessment, as, 
for example, the policies of an insurance company, yet such 
property is not taxed as a distinct kind of property, but is 
used as a standard only; or in which the criterion is some 
purely physical quality, as the mileage of telegraph wire, or 
the number of tons of ore mined ; or in which some other 
arbitrary measure is used, as the number of telegraph mes
sages; or the tax may be fixed at a lump sum, etc. 

These taxes are usually called franchise taxes, a term applied 
also to taxes on capital stock and various forms of income 
taxes. It is not a tax on the franchise in an economic sense, 
any more than they are. That term cannot be used, therefore, 
either to describe these taxes or to distinguish them from 
others. The best term seems to be "excise" taxes; this, per· 
haps, conveys the idea of an arbitrary assessment according 
to empirical standards. 

These taxes may be levied in addition to a regular property 
tax, or they may be in lieu of all other taxes. In the latter 
case no question of double taxation arises, though, of course, 
equality may be violated, either by an inadequate or an extor
tionate tax. In the former case it may be assumed,primafade, 
that there is double taxation. But inequality may not really 
exist, for these taxes, like taxes on premiums and gross 
receipts, are often levied in order to reach ability or income 
which is not affected to a great extent by property taxes. The 
same kinds of companies, it will be observed, are liable to these 
taxes as to the gross receipts and premium taxes. It may be 
pointed out that specific amounts which are sometimes thus 
assessed have the advantage that they escape more surely 
the danger of being declared taxes on inter-state commerce. 
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.In Minnesota there is an "alternative" tax on the number of 
tons of ore mined : copper, 50 cents a ton; iron, I cent; coal, 
I cent, etc. These were formerly more common than to-day. 

Telegraph companies are commonly taxed according to 
their wire mileage, as in Alabama, Connecticut, Tennessee 
and Wisconsin. In Alabama thi~ is in addition to a Jump sum; 
in Tennessee companies are graded according to their total 
mileage in four classes, the taxes ranging from $25 to $4,000. 
In Wisconsin, the tax on the wire mileage is in four classes: 
first, second, third, and additional wires being taxed respect
ively, I dollar, 50 cents, 25 cents, and 20 cents each. A sim
ilar tax is found in Vermont. In Texas the tax is on the num
ber of messages, one cent for each full message, etc. Telephone 
companies are often similarly taxed ; sometimes the number of 
instruments or transmitters is the basis, as in Georgia, Tenn(!S· 
see, Texas and Virginia. Express companies and car compa 
nies are generally taxed either by a Jump sum or by mileage; in 
Alabama both are used; in Tennessee the tax is a lump sum 
in several classes, according to the mileage. Insurance com
panies are generally taxed on receipts, as has been already 
shown, but sometimes by a lump sum, as in Tennessee; in 
some cases both kinds of taxes are used, as in Virginia. An
other method of taxing insu ranee companies is upon their poli
cies. Generally there is a certain relation between the value of 
a company's policies and its taxable ability, but the policies can
not be considered as property. This method of assessment is 
arbitrary in the same sense as the taxation of telegraph com
panies according to mileage. Thus, in Massachusetts, life in
surance companieo' are taxed one-fourth percent. on their poli
cies. More in the nature of a property tax, yet distinct from it in 
the methods of valuation and the rate of taxation, are the taxes 
on certain assets of insurance companies in Conn·ecticut. The 
taxation of the deposits of a savings bank at a fixed percentage 
rate is a property tax in all but its methods of rating; such 
taxes are found in Massachusetts and Connecticut. Generally 
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taxes of this kind are levied in addition to the taxes on prop
erty. This is. the case, for example, in Alabama, Tennessee, 
Texas and Virginia. In Massachusetts taxes on capital stock 
are also levied. In Connecticut the taxes assessed on insur
ance companies, telephone and telegraph companies and sav
ings banks, are in .lieu of all other taxes on the property 
effected thereby. Similarly, in Wisconsin the tax on telegraph 
companies is instead of all property tax except that on realty. 

Such taxes are generally declared to be on the franchise or 
the privilege of doing business. In the legal view they have 
been distinguished from property taxes. The leading cases on 
this subject have arisen in regard to the taxation of savings 
bank deposits in Massachusetts and Connecticut. These de
cisions held that a specific percentage tax on deposits was not 
a tax on property.• More recently the Supreme Court of Con
necticut has declared that those doctrines had been pushed to 
an extreme, and virtually refused to follow them.' 

Property and Pn'z,zltgf. Corresponding to the taxes on 
particular occupations through their income are taxes which 
like them are often termed privilege taxes, but which are as· 
sessed by arbitrary methods. They have generally one of two 
purposes, to operate as a license, or to reach those classes 
which have income in excess, proportionably to their property. 
Indicia of the most various kinds are used to determine the 
amotmt of the tax, such as the number of rooms in a hotel, 
the kind and number of animals drawing a vehicle, the seating 
capacity of a theatre, the number of attaches in a circus, the 
rental value of a hotel, the number of years of practice of a 
lawyer, and these may be further rated by the population of 
the town in which the person resides. In so far as they tax 
the income of occupations, it may generally be said that not 

1 Coite '''·Soc, for Savings (1864), 32 Ct., 186, aft'd in Soc. for Savings vs. 
Coit• (1867), 6 Wall., 594; Commw. Z'S, Prov. Sav. Inst. (1866), 94 Mass., 312, 
aff'd in Prov, Inst. Sav. t'J, Mass. (1867), 6 Wall., 611. 

1 Nichols n N. H. & N. Co. (tS75), 42 Ct., 1o5. 



83 DOUBLE TAXATION f88 

only double taxation is not produced, but that a more equi
table assessment is made on the taxable capacity of the state. 
But in so far as they tax the incomes of certain occupations, 
and allow others needlessly to go free, such taxes cause an in
equality as between occupations, and give rise to double tax
ation. Here, however, the incidence of taxation appears to be 
more uncertain than usual, and these taxes, as is commonly 
assumed of licenses, may be largely diffused. · Like those priv
ilege taxes which have the general character of incom'e taxes, 
they are found chiefly in the southern states. 



CHAPTER VI. 

JURISDICTION: PROPERTY AND INC0:.1E. 

I. WITHIN THE STATE. 

Realt;'. Land in probably every civilized community is 
subject to taxation, whether owned by residents or non-resi
ents. It would be both impracticable and absurd in the 
highest degree to demand that a state should be deprived of 
this source of revenue because the owners were non-residents. 

" Land is governed by the law of the place where it is sit
uated."' Lands, or immovables, however, are not limited 
strictly to physical lands, they may include "all other things, 
though movable in their nature, which by the local law are 
deemed immovables."' lll~strations of this are familiar; 
among other examples, Story cites mortgages.• A striking 
<:ase is found under the institution of slavery; " In some states 
the slaves were regarded as real estate ( 1 Hurd, Slavery, 239)."' 
It may be ~tated as a rule, therefore, that "No one can be 
taxed in respect to his ownership of land unless the land itself 
is within the jurisdiction of the taxing authority; his personal 
liability depending on the right to reach and tax the land."5 

Such is also the law in the United States and the several 
states. 

Tangible Ptrsona/ty. From an economic point of view 

1 Wharton, Co,Jlict of Laws,~ 273; Westlake, Priv. btl. Law, p. 177· 
1 Story, Ctmjlict of La«•s, ch. xiv, ~ 551; if. Westlake, Priv. Int. Law,~ q7. 

'!bid., ch. x, i 447· 

'Springer'''· L'nited States (18So), 12 Otto, 586. 

'Cooley, Taxation, p. 393; cf. p. 56; Hilliard, Taxation, cb. iv, ~ 65. 

~ ~ 
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there seems to be no practical difference in principle between 
the rules that should govern the taxation of immovables and 
movables. That the state should have the sole power to tax 
its lands is of course of incomparably greater importance. 

This, moreover, is not only not repugnant to, but rather in. 
harmony with, the general doctrines of jurisprudence, "A 
nation within whose territory any personal property is actually 
situate has an entire dominion over it while therein, in point of 
sovereignty and jurisdiction, as it has over immovable property 
situate there."' " Whatever the court -settles as to the right or· 
title, or whatever disposition it makes of the property by sale,.. 
revendication, transfer, or other act, will be held valid in every 
other country."' Wharton in his discussion of this subject 
denies the application of the maxim that personalty follows: 
the domicile of the owner, in so far as it concerns chattels.• 
He also cites Savigny and many other civilians as maintaining 
that title to movables is determined by the In: situs.• 

Cooley, on the other hand, as a general principle, approves,. 
rather, of the doctrine mobilia personam sequuntur as applied to
tangible personalty.6 Of course, the right of a state to tax 
personal property actually situated within its confines, if it 
chooses, is not denied. " So at the option of the state it may 
impose taxes upon the tangible personal property within the 
state, irrespective of the residence or allegiance of the owner."'" 
" Statutes sometimes provide that tangible personal property 
shall be assessed wherever in the state it may be, either to the 
owner himself or to the agent or other person having it in 
charge; and there is no doubt of their right to do this;. 
whether the owner is resident in the state or not"' Such·. 
taxes are enforceable against the property itself.• 

1 Story, Conflict of Laws, ch. xiv, i 550. ' lb., ch. xv, i 592. 
8 Wharton, Conflict of Laws, ~ 8o, note z. 
1 Baer, Wachter, Foelix, Fiore, Westlake, Woolsey, ttr. 

' Cooley, Taxation, p. 371. 
6 Ibid., p. 56. 'Ibid., pp. 373-4. e !MI., p. 21. 
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In the systems of taxation of the several states, the principle 
that tangible personal property shall be taxed to non-residents, 
has been declared by the statutes of most of the states, and 
upheld as proper in the courts. In many states it is provided 
that all personal property " in" the state shall be assessed and 
taxed, e. g., Connecticut, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Michigan, New Jersey, New York, North Carolina, 
Ohi~, and in such cases the courts have invariably held that 
tangible personalty having a permanent location in the state, 
though owned by non-residents, was in the state within the 
meaning of the law.1 Sometimes non-residents are specifically 
mentioned, as in Maine, California, Georgia and Wisconsin. 
Again, there is no direct reference to the question of residence, 
yet the detailed provisions of the tax laws imply it, as in Ne
braska, Tennessee and Texas. In Alabama taxation is in rem, 
and non-residents have been judicially declared liable.' In Iowa 
and South Carolina, all personal property is listed by residents, 
including that in their control. Massachusetts and Rhode Island 
require the taxation of non-residents on certain specified kinds 
of property only ; the former requires the taxation of cattle, 
goods and wares used in merchandising or manufacturing and 
machinery; the latter, merchandise, stock in trade,lumber and 
coal, and livery stock permanently located in the state. Penn
sylvania taxes chattels locally only (cattle and horses), and 
non-residents are liable thereon. 

The judicial doctrine in the several states is in almost univer-

1 Among the many cases on this point we may cite as leading examples I'eo. vs· 
Niles, 35 Cal., 282; Shaw t•s. Hartford, 50 Ct., 530; Ins. Co.vs. City of Augusta, 
50 Ga., 530; Dalby vs. Pea., 124 Ill., 66; Powell vs. City, 21 Ind., 335; City of 
Dubuque vs. Ry. Co., 47 Ia., 196; McCa'ndless vs. Carlisle, 32 Kan., 365; Meyer 
vs, Pleasant, 41 La. An.; 645; Leonard vs. New Bedford, 82 Mass., 292; City of 
St. Louis VS, Ferry Co., 40 Mo., sSo; State vs. McChesney, 6 Vr. (N. J.), 548; 
Peo. tx rtl. Hoyt 11s. Comrs., 23 N. Y., 224; Bain vs. Ry. Co., 105 N. C., 363; 
Carrier vs. Gordon, 21 0. S., 6os; Ry. Co. vs. Morrow, 3 Pick (Tenn.), 406; 
Ferris vs. Kimble, 7 5 Tex., 476. 

'Mayor vs. Baldwin (1876), 57 Ala., 61. 
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sal harmony with this practice, and likewise the doctrines of 
the United States Supreme Court. In Cot vs. Errol, the Court 
said: "We take it to be a point settled beyond contradiction 
or question, that a state has jurisdiction of all persons and 
things within its territory .... If the owner of personal prop
erty within a state resides in another state which taxes him 
for that property as a part of his general estate attached to his 
person, this action of the latter state does not in the least affect 
the right of the state in which the property is situate to tax it 
also.m In Massachusetts the doctrine of mobilia personam 
sequuntur prevails in an unusual degree, yet the courts of that 
state thought that it was " not a violation of any principle of 
comity to a sister state" to tax property permanently located 
in the state:' In Missouri it is held that the presumption is 
that property is located at the residence of the owner, which, 
if disproven, is " the truth which dispels the fiction."8 In 
North Carolin~ the court declared that the power and right 
were beyond " serious question;"' and in an early case in the 
same state it was held that the fiction that personalty followed 
the owner had "no application to 'questions of revenue.'"' 

Clzoses in Action. The problem here is by no means of 
equal simplicity with those already discussed, and a satisfac
tory solution may be admitted to be an impossibility. "No 
more embarrassing question arises than that which concerns 
the situs of debts. First, where is a debt taxable?"' Before 
attempting to answer this question, let us first consider their 
general economic and legal character. 

In the discussion of the propriety of the taxation of property 

'Coe vs. Errol {I88s), 116 U.S., 517. 

'Leonard vs. City of New Bedford (186o), 82 Mass., 292, 
1 Com. vs. City of Cameron (t885), 19 Mo., App., 573-

'Bain vs. Ry. Co. (IS<JO), 105 N, C., 363. 

5 Alvany vs. Powell (1854), 2 Jo. Eq., 51. 
6 Wharton, Conflict of Laws, ~ 359· 
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and debts, we concluded that debts in general were not, 
economically speaking, property per se, but merely the claims 
held by creditors for the transfer of property, actual or poten
tial, held by their debtors. To find the value of the debt, it is 
necessary to know the r:1eans of the debtor, for from his prop
erty or income it must be paid. A debt, therefore, in general 
terms, is an interest in the property of the debtor. As far as 
it has any situs, economically speaking, it is with the property 
of the debtor, or if he has no property, with his person, for it 
is to be paid by the transfer of his property, or by his labor.' 
It is evident, however, that this is very indefinite, where 
the debt is a simple obligation to pay. The debtor might 
hold property in various places and jurisdictions, or he might 
reside in various places, and yet he would be equally liable to 
action for payment of the obligation in any one of them. So 
in that case its economic situation would be divided, or it 
would have several situations. Again, a debtor may have no 
tangible property in his possession, yet ample means to pay 
the debt; he may be owed values sufficient to pay the debt 
many times, and his debtors may reside in many different 
places. Here we may conceive a chain of credits and debts 
which find their final means of solution in tangible values hav
ing an actual physical situs. To attempt to fix the ultimate 
fund or property destined to liquidate such general indebted
ness would be chimerical. Such debts for all practical pur· 
poses have no situs at all; to say they have a situs with. the 
creditor is a legal fiction. 

With some kinds of indebtedness, however, the economic test 
of situs is practicable. These are claims which have specific tan
gible values pledged for their redemption. Let us consider first 
the case of indebtedness, secured by property and without any 
further obligation or liability whatever on the part of the debtor. 
It is evident here that, from an economic view, the debt is simply 

1 1n ancient Rome this is aptly illustrated by the enslavement of the bankrupt 
debtor. 
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an interest in the property pledged. The creditor intuitively 
knows its situs; it is with the pledge, and his interest therein 
is recognized in many familiar ways by every code of law. 
What are the principal forms of indebtedness? Mortgage 
debts, private and corporate, arid public stocks. Now all these 
may be considered to have an economic situs. Because with a 
mortgage there is a note expressing the general obligation of 
the debtor, is, practically, apart from its legal aspect, a matter 
of detail. The essential thing is that the debt is secured by 
definite, tangible values. The mortgage is economically (and 
it is sometimes declared to be legally) an interest in the land 
mortgaged. The bonded debts of corporations are the same. 
)f, instead of land, the rolling stock or the revenues of a rail· 
road, or other corporation, be hypothecated, the same prin
ciple applies. So it is also with public stocks, whether they be 
state or municipal. And in the case of public stock it is prac
ticable, and therefore proper, to disregard the fact wh~her any 
definite revenues be pledged for their payment or not, simply 
because there is a tacit contract on the part of the state to raise 
from its sources of taxation the revenues.requisite to meet such 
obliga.tions, and there can be no ulterior source. Our con
clusion, therefore, is this: private mortgages, corporate bonds, 
public stocks, and any other obligations or claims secured by 
definite tangible property have· their situs at the place where 
such pledge is situated. Purely personal debts, which are not 
so secured, and which do not form an interest, economically 
speaking, in any definite tangible property, have no situs. For 
the present we may admit that they might be taxed at the 
residence of the owner, so far as the place of taxation is con
cerned. 

What is the theory of jurisprudence in respect t-o. debts? 
Story under the caption "Situs of Debts," says, "This head 
respecting contracts in general may be concluded by remark
ing that contracts respecting personal property and debts are 
now universally treated as having no situs or locality; and 



'95] DOUBLE TAXATION 95 

they follow the person of the owner in point of right (mobilia 
inlwcrcnt ossibus domim')."1 If the contract, however, is pro
hibited or modified by the law of the state within whose limits 
the property affected by the contract is situated, then the lex 
situs prevail;;. "But whatever may be the true rule in cases 

where the law of the situs does not prohibit the ·contract, as, 
for instance, a contract for the sale of land, it is very clear 
that, if prohibited there, it is everywhere invalid to all intents 
and purposes."" The jurisdiction of debts lies, in general, 
with the lex domiczlii, but where the contract affects lands in 
other states, any conditions imposed by the laws of such a 

state must be observed. So with a mortgage, the law of the 
state wherein the land is situated may govern the contract; "a 
mortgage cannot be paid off or extinguished or assigned ex
cept in conformity with the le~: sitliS ,· and the lex szlus must 
decide whether the contracted act amounts to extinguishment 
<>r assignment."' "Whether a security given on immovables 
is governed by the !ex situs of the immovables is to be deter
mined by that law. If the law says, 'This security is an 
alienation of the immovables,' then the security is governed 

by the lex situs. . . . The remedy against a mortgagor can 
be had in any state in which he may be served; though land 
cannot be proceeded against, except in the situs."' 

There are certain kinds of contracts, however, which are held 
to be controlled more particularly by the lex situs. "It follows 

as a natural consequence of the rule which we have been con
sidering (that personal property has no locality), that the bw~ 
of the owner's domicil should in all cases determine the va
lidity of every transfer, alienation, or disposition made by the 
owner, whether it be inter vivos or post mortem. And this is reg-

1 Story, Conjlirt of Laws, ch. viii, 1. 362; ch. ix, ~~ 339, 376, 38o; Savigny, 

·Conjlict of Laws, p. 173· 

• ibid., ch. viii, ~ 37 3· 

~Wharton, Conjlt'ct of Laws, ~ 292. ' Ibid., ~ 276 a. 
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ularly true, unless there is some positive or customary law 
of. the country where they are situate, providing for special 
cases (as is sometimes done), or, from the nature of the partic
ular property, it has necessarily ir~plied locality. Lord 
Mansfield has mentioned, as among the latter class, contracts 
respecting the public funds or stocks, the local nature of which 
requires them to be carried into execution according to the 
local law. The same rule may properly apply to all other 
local stock or funds, although of a personal nature, or so made 
by the local law, such as bank stock, insurance stock, turnpike, 
canal and bridge shares, and other incorporeal property owing 
its existence to, or regulated by, peculiar local laws. No pos
itive transfer can be made of such property except in the man· 
ner prescribed by the local regulations. But nevertheless 
contracts to transfer such property would be valid if made 
according to the lex domicilti" of the· owner, or the lex loci con
tractus, unless such contracts were specially prohibited by the 
lex rei sitae; and the property would be treated as personal, 
or as real, in the course of administration according to the 

• local law."' 
Shares of corporations are in some respects similar to obli

gations. It seems scarcely necessary to argue that they 
should be considered, economically, to be situated at the place 
where the corporation's property ·is situated, or where its busi
ness is carried on. It is true that they are technically choses 
in action, but they represent the corporate property, or tan
gible wealth, which has a definite situs; more strictly they rep
resent an interest therein, which is economically similar to the 
interest of a partner in the property! of the firm. Legally the 

1 Story, C..onjlict of Laws, ch, ix, ~ 383; cj. Wharton, <..onjlict of Laws, ~ 305. 
Wharton, in fact, thinks that the doctrine ltx ·ni sitat should he appli~d to 

movables on political and economic grounds, "But now by far the greater 
wealth of a nation consists in its public loans and its railway and other securities. 
By the control of these a foreign sovereign could obtain at least as great political 
influence among us as by the control of land." /bill.,~ 305. 
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shares of stock are merely evidences of certain rights.' 
Where the maxim mobilia personam sequuntur is accepted and 
generally followed, shares not infrequently form an exception. 

In regard to the'taxation of obligations, Cooley says, " The 
mere right of a foreign creditor to receive from his debtor 
within the state the payment of his demand cannot be sub
jected to taxation within the state." Citing the decision of the 
United States Supreme Court in the State Tax on Foreign
Held Bonds Case,' he says, "These are conceded or adjudged 
principles, and have ceased to be the subject oi discussion or 
argument. Corporations, it is also conceded, may be taxed 
like natural persons on their property and business. But 
-debts owing to foreign cre~iitors either by corporations or in
dividuals are not subject to taxation. The creditor cannot be 
taxed, because he is not within the jurisdiction, and .the debts 
cannot be taxed in the debtor's hands through any fiction of 
the law which is to treat them as being, for this purpose, the 
property of the debtors."3 This view of the case is the law, 
but it is not good political economy.• Let the debts, secured 
by property, be declared an interest in realty, and situated 
within the state, and the legality of such taxation is indisput
able.5 This has been the practice in Massachusett.>, Oregon 

'Van Allen vs. Assess. (1865), 3 Wall., 273; Peo. a rd. Trowbridge vs. 
Comrs. ( 1875), 4 Hun., 595· ' 

1 Cit. infra. 'Cooley, Taxation, p. 21. 

'Professor Seligman, referring to the decisiOn of the U. S. Court in the State 
Ta.r on Forden Held Bonds Cau, says: "to the student of political economy 
the original Pennsylvania decision is far ;ounder than that rendered by the federal 
tribunal. .•. From the economic point of view these decisions are indefensible . 

• . The bondholders, viewed from !he economic standpoint, are no more cred

itors of the corporation than are the stockholders, Both together are co proprietors. 
. . . It would be f,. better for the Supreme Court to abandon the whole conten· 

tion and to reverse its decision on purely economic grounds." Seligman, Tax
<ltion of Corp., op. cit., pp. 651-6. 

1 \\'hen security is given on immovables for a debt which is also personally due, 
the lt.r situs of the immovables decides whether the debt is to be considered as 
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and California 10 respect to mortgages. An examination of 
the decisions of the United States Supreme Court will also 
show that "fictions of law" have been used to evade the fic
tion that personalty follows the owner, where the court found 
it convenient to do so, although it might with more credit 
have flatly refused to recognize it. 

Shares are usually taxable to the owner at his domicile, 
under the fiction that they follow his person. According to 
Judge Cooley," Shares in a corporation are also the shares of 
the stockholder wherever he may have his domicile, and if 

· taxed to him as his personal estate are properly taxable by the 
jurisdiction to which his person is subject, whether, the cor
poration be foreign or domestic. But the state which grants 
corporate powers, or consents to their being exercised within 
its limits when the corporate grant is by some other sover
eignty, may annex to the grant or consent such terms as it 
shall deem expedient; and it may, and sometimes does, pro
vide that the shares of stockholders shall be taxed at the place 
of corporate business, and the tax be paid by the corporation 
for all its members, . . . The state may give the shares of 
stock held by individual stockholders a special or particular 
situs for the purpose of taxation, and may provide special 
modes for the collection of the tax levied thereon; and it is 
often convenient, as well as perfectly just, to take that course."' 
There is no urgent reason why it should be thought desirable 
that shares should be taxed to the non-resident holders, be
cause they can be reached with equally satisfactory results from 
the point of view of the economist by taxing the corporation on 
its property, and to tax both is double taxation. It may be 
said that this also is true of the non-resident bondholder, i. e., 
that the corporation shall be taxed on its total property, and 

immovable, that is, as an alienation of so much of the value of the immovables on 
which it is secured, or as a mere debt with collateral security." Westlake, J+j. 
vale International Law, il 1 so. 

1 Cooley, Taxatio~t, p. 23. 
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thereby he shall be indirectly taxed on his interest in the prop
erty of the corporation. But this merely bring us back to the 
old difficulty of taxing property without deducting debts. The 
shareholder occupies a different position ; his profits will be di
rectly affected, the bondholder will not, unless he is taxed di
rectly, because his Interest payment is stipulated in advance, 
and, if the tax is paid by the corporation, it will come out of 
the shareholder. 

In all these forms of property having an independent situs, 
it will be noted that the facts are, or may be made, in every case 
a matter of record; it is practicable for the tax collector to
ascertain from records and accounts under government super
vision, the names and interests of those who would be ta:xable. 
Those forms of obligations, on the other hand, which are not 
secured by property, or which are not closely identified 
with definite property values, are best regarded as having no 
situs. In respect to such property, it is evident that the 
only place at which it can be ta.xed is the residence of the 
owner. In the consideration of debt deduction, no qualifica
tion was made, in the assertion that such deductions should 
be allowed. \\'hen more than one state is to be considered, 
lwwever, the question assumes another aspect. The state 
cannot allow a deduction of debts from property, where the 
debt is not itself taxable, i. e., it cannot permit a deduction of 
unsecured debts due to non-residents. 

Under the federal income tax, just held unconstitutional, it 
is not clear whether the income of non-residents derived from 
dc:bts owed by persons in the United States, or secured on 
property therein, is taxable. The statute reads, "He shall 
include all income from every source, but unless he be a citi· 
zen of the United States he shall only pay on that part of the 
income which is derived from any source in the United States." 
Bonds and public securities, morem'er, are expressly enumer
ated as "sources" of income. Though the public securities 
of the United States, however, are expressly exempt, and also 
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those of the states, by the recent decision of the court, others 
still remain besides corporation bonds, etc. Arguing from 
analogies of foreign laws, such as the English income tax Jaw,' 
this is entirely within the power of the United States. Leaving 
out of consideration the question of citizenship, can this tax 
be applied to the income from corporate bonds of non-resi
dents, derived in this country? The decision of the State Tax 
on Foreign-Held Bonds clearly stands against this, and this de
cision has been commonly accepted ever since. Nevertheless, 
it was actually disregarded in two cases, viz., Barnes v. Rail
road Co., and Railroad Co. v. Collector.' These cases came up 
under the former income taxes, which provided for a deduction 
of the tax from the interest payments of the bondholders. 
The court held that it was an excise on the corporation in 
both instances, and refused to meet the question as to whether 
it was lawful to tax non-residents on their income from such 
bonds. As there is no method of deduction provided under 
the present law, the intention of Congress is doubtful. The 
income from public stock, however, has been pronounced not 
taxable to non-residents• in recent decisions respecting the 
state tax laws, though very curiously these very obligations 
were admitted, obiter, to be proper subjects of taxation in the 
Foreign-Held Bonds Case. The question of shares in domes
tic corporations does not come under consideration in this 
connection, since the corporations are them~elves taxable, and 
the dividends therefrom exempt to the shareholder. 

In the case of state taxation of federal bonds, it is indeed 
questionable, apart from the constitutional objection, whether 
they are taxable, according to the principle of economic situs. 
They are not payable out of the state's treasury. In Mary
land the court held them exempt, not because there was an 

1 Cf. Dowell, hzcome Tax (1890), pp. 58, 102, 108 (Act 1842, ·~~ 6o, 88, 96.) 
2 Barnes vs. Ry. Co., 17 Wall., 294; Ry. Co. vs. Collector, 100 U.S., 595· 
3 Murray vs. Charleston (1877), 96 U.S., 432; De Vignier vs. City of New 

l()rleans \188J), 16 Fed. R., 11, 
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implied exemption under the constitution, but because they 
were not a part of the state's resources.1 In a large sense they 
are paid in part from the resources of the state, as a portion of 
the United States. It would not be wrong in principle, there· 
fore, to subject them to state taxation. Residence would, of 
course, have to be the test, and to this extent it would be in
consistent. But that would be a small matter compared with 
obtaining a general equality in taxation. 

In permitting the taxation of non-resident shareholders on 
the shares they hold in a national bank Congress has recog
nized and accepted the doctrine that shares may have an in
dependent situs. The Supreme Court has declared this lawful : 
"the law which creates them may separate them from the per
son of their owner for the purposes of taxation, and give them 
a situs of their own. . . . A share of bank stock may be in 
itself intangible, but it represents that which is tangible. It 
represents money or property invested in the capital stock of 
the bank. . . . The shareholder is protected in his person by 
the government at the place where he resides; but his property 
in this stock is protected at the place where the bank transacts 
its business."2 

In the jurisprudence of the several states there is a fairly 
complete agreement respecting the taxable situs of chases in 
action. Debts are generally declared taxable to residents in ex
press terms; often they are merely enumerated as species of 
taxable personalty. In either case, the courts have almost 
uniformly held that such taxation was applicable to residents 
only.' Debts, as such, are not taxed to non-residents, un-

1 Howell vs. State (1845), 3 Gill., 14. 
2 Tappan vs. Merchants' Nat. Bk. (1873), 19 Wall., 490. 
8 Peo. vs. Park, 23 Cal., 138; Collins vs. Miller (1871), 43 Ga., 336; Foresman 

vs. Byrnes (1879), 68 Ind., 472; Tax Collector vs. Ins. Co. 18go, 42 La. An., 1172; 
State vs. Ross (18sz),J Zab. (N.J.), 517; Williams vs. Bd. Supr. (1879), 78 N. V., 
561; Redmond vs. Comrs. (1882), 87 :rt C., 122; Meyers vs. Seaberger (1887), 
45 0. S., 232; Mayor vs. Alexander ( t88z), 10 Lea (Tenn.), 475 ; Ferris vs. Kim· 
He (t88g), 75 Tex., 476; Comrs. vs. Ry. Co. ( 1876), 27 Gratt., 344; State vs. 
Gaylord (t88g), 73 Wis., 316, •tc. 
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less they are deemed to have an independent situs, which 
may be acquired in two ways. The first, which is . provided 
for by statute in many states, and approved by the courts, is 
when they are in the charge of an agent for investment. In 
that case they follow his domicile. This is found in Illinois, 
Iowa, Indiana, Kansas, Louisiana, Michigan, Ohio, North 
Carolina, Tennessee, Texas, etc.1 The second is when they 
are deposited for safe keeping ; in this -case the depositary 
can be looked upon as an agent, as in Louisiana, or the actual 
paper evidence of the obligation may be considered, as in 
Kansas.' In New Y ark a peculiar statute is found, which 
renders non-residents taxable on their credits, where they are 
derived from the sale of lands. They are declared ·to be per
sonal property where the land is situated.' In Pennsylvania, 
under a former statute, the bonds of non-residents in domestic 
corporations were made taxable by means oLa deduction from 
the interest payments. This was declared lawful by the state 
court, though reversed as we have seen in the United States 
Supreme Court,• in the case of Maltby vs. Reading Ry. Co. 
The court said, "It" (the bond) "is founded on and de
rives its value from a mortgage, but that mortgage is here, and 
the franchises and properties which the mortgage binds are 
here within our jurisdiction. The bond signifies his right to 
receive so much money out of the mortgaged estate, but that 
estate not only belongs to our jurisdiction, but was in part 
created by our authority, and the power to raise the mortgage, 

1 Goldgart vs. Peo. (1883), 106 Ill., 25; Herron vs. Keenan (1877), 57 Ind., 
472; Hunter vs. Bd. Supr. (1871), 33 Ia. 376; Fisher vs. Comrs. (1877 J, 19 Kan., 
414; Meyer vs. Pleasant (1889), 41 La. An., 645; Curtis vs. Richland (1885), 56 
Mich., 478; State vs. St L Co. Ct. (1871), 47 Mo., 594; Redmond vs. Comrs. 
(1882), 87 N. C., 122; Grant vs. Jones (1883), 39 0. S., so6, etc 

1 Meyer vs. Pleasant, dt. mp.; Wilcox vs. Ellis (1875), 14 Kan, 58b; cf. State 
vs. St. L. Co. Ct (1871), 47 Mo., 594· 

8 N. Y. Laws, t85t, ch. 371, ~ 1. Cj. Peo. ex rei. Jefferson "'· Smith, 88 
N.Y., 576. 

•State Tax on Foreign Held Bonds Case, 15 Wall., 300. 
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like all the franchises of the company, was conferred by state 
authority."1 

In regard to the public stock of the states or their local gov
ernmental divisions, the accepted doctrine seems to be that they 
are not taxable to non-residents. In California they were de
clared taxable in the case of People vs. Home Insurance Co. 
The court said that they were within the jurisdiction of the 
state: "By seizing and selling the bonds, even if not in them
selves property, the thing symbolized or represented by them 
is seized or sold, and the title of the owners wholly divested 
and transferred. . . . Whatever the legal fiction as to the situs 
of these stocks, or the thing represented by them, for certain 
purposes may be, it is plain that there is an actual situs within 
the state, and that the thing constituting the property is within 
the state and subject to its jurisdiction."' In Maryland, laws 
exist by which the public officers are required to deduct a cer
tain tax from the interest payments, but thr: courts have de
nied its application to such portions as are owned by non-resi
dents.' 

In two states, mortgages are declared an interest in land, 
and are thereby made taxable to non-resident owners, viz., 
1\Tassachusetts and California. This avoids the technical legal 
objections to taxing non-resident bonds. 

Shares are a distinct species of choses in action, and the 
statutes respecting them are more various than respecting ob· 
ligations. By a federal law the states are permitted to tax the 
shares of national banks when the bank is located therein, and 
they have generally been declared taxable in accordance there
with. Shares in domestic corporations are, in a majority of 
cases, exempt on account of the taxation of the corporations 
by different methods. But there are frequently some corpora-

1 Maltby vs. Reading Ry. Co. (1866), 52 Pa. St., 140. 

1 Peo. vs. Home Ins. Co. (1866), 29 Cal., 533-

'App. Tate Ct. vs. Paterson (1878), so Md., 354; Mayor vs. Hussey (1877), 
67 Md., II2. 
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tions which are not taxed directly, in which case the share
holders may be taxed instead. In some states, however, the 
non-resident is not lawfully taxable. Thus in Kansas, Massa
chusetts, New Jersey, North Carolina, Pennsylvania, Texas, 
and Wisconsin, etc., such taxation has been disapproved on the 
ground that such property is not within the state.1 Among 
those states which tax the shares to the shareholder to some 
extent are Alabama, Connecticut, Georgia, Louisiana, Mary
land, Missouri, Tennessee, Maine, Vermont, and New Hamp
shire.' It has also been declared legal in Illinois, Iowa, Indiana, 
and was formerly so held in Pennsylvania.• 

In Illinois, in First National Bank of Mendota vs. Smith, the 
court said that though such property ordinarily follo~ved the 
domicile of the owner, positive law could give it an independ
ent situs. An important case on this point is Tax Collector 
vs. Insurance Co. (Louisiana). Shares were distinguished from 
debts : " the shares of stock possess inherently only a restricted 
negotiability, and transfers of them can be effected only by as· 
signment of them, as of other credits, or incorporeal rights . 
. . . . To effectuate such transfers, notice to the corporation 
is the essence of it, and the only evidence of it is the appropri
ate entry thereof on the stock books of the corporation, which 
are kept for that purpose ..... It is a well recognized canon 
of construction that credits, incorporeal rights, and things which 
are not susceptible of corporeal tradition, may be seized in the 

I Griffith vs. Watson (1877), 19 Kan., 23; Oliver vs. Washington Mills (186s), 
14 Allen (Mass.), 359; State vs. Ross (1852)r3 Zab. (N.J.), 517; Ry. vs. Conus. 
(1884), 91 N.C., 454; Com. vs. Stand. Oil Co. (1882), 101 Pa. St., 119; Rosen
berg vs. Weekes (1887), &] Tex., 578; State vs. Gaylord (1889)1 73 Wis., 316. 

'Coal Co. vs. Comrs., 59 Md., 185; Tax Collector vs. Ins. Co. (189o), 42 La. 
An., 1172; State vs, Rogers (1883), 79 Mo., 283; McLaughlin vs. Chadwell 
( 1872), 7 Heisk (Tenn.), 389. 

8 First Nat. Bk. Mendota vs, Smith (18p), 65 Ill., 44; Faxton ?Js. McCosh 
(1861), 12 Ia., 527; City Madison vs. Whitney (1863), 21 Ind., 261; Whitesell 
?Js. Northampton Co. (1865), 49 Pa. St., 526. 
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hands of the custodian thereof if the instrument evidencing the 
debt or right be 110! negotiable."' 

Income The distinctive income tax is purely personal; it 
disregards the material sources, and considers only the revenue 
that persons enjoy.' Under such a tax, the pure income tax, 
non-residents are not taxable on the revenue they acquire from 
property within the state. This system of taxation, therefore, 
disregards the economic source of income, and is purely a 
measurement of the ability of the persons within the juris
diction of the taxing authority. It is evident that in an ex
treme case, such as is found in very heavily mortgaged com
munities, this mode of taxation would be greatly to the finan
cial and economic disadvantage of the state; in wealthy, 
money-lending communities, on the other hand, it gives a 
much greater field for taxation. It seems, however, to grossly 
exaggerate the personal nature of taxes. If it were carried to 
its logical limits, it would leave untaxed the incomes which 
non-residents derived from lands within the state. This proves 
its utter inadequacy as a principle. If, however, the income 
from such lands be taxed, then, in so far, the personal principle 
is abandoned, and the economic basis of taxation recognized. 
But income taxes, so called, very often do not have the pure in
come character, but also inc! ude the income which non-residents 
derive from property situated in the state, or the receipts of 
business transacted therein.• If, furthermore, the taxation of 
residents is limited to that proportion of the income which 
they acquire from property or business within the state, then 
the tax, though an income tax in name, is, in scope, identical 
with the taxation of property in rem. The United States has 
adopted this contradictory and inconsistent method in the in-

I Cit. mpra. 

'An income tax is strictly a personal tax. It asks, !]ow much income has this 

man? It is regardless of any particular source, but includes all sources.-Rtport 

.!far)' land Tax Com., 1888, p. 183. 

s Cj. the English Income Tax; Dowell, l11come Tax, p. 222 (Act 1853, ~ 2). 
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.__<:orne tax, but in Massachusetts and Virginia residents only 
are taxable on their income . 

• If. WITHOUT THE STATE. 

Realty ... Lands lying abroad owned by a resident of the 
state cannot be taxed directly as land. First,' the state has no 
jurisdiction over lands without its borders, and every attempt 
to establish jurisdiction "must from the very nature of the case 
be utterly nugatory."' " Real property out of the state cannot 
be taxed to the owner within it."' -It is stated that in 1834, 
"the commissioners on the revision of the laws of Massachu
setts recommended for ·the consideration of the legislature 
that personal estate, shall, for the purposes of ta:x:ation, be 
construed to include the value of all lands without this state, 
estimated in money."' No state in the United States attempts 
to tax lands lying abroad. 

Tangible Personalty. The state should refrain from any at
tempt to tax movables situated beyond its confines, for tlte 
same reason that controls it in respect to land so situated.' 

It has already been sufficiently illustrated that the prin
ciples of jurisprudence recognize the propriety of this doctrine, 
in considering the taxation of such property situated within the 
state. To say that such property follows the person of the 
owner is too unreal a fiction to justify taxation-indeed, 
this fiction is constantly losing ground. " The exceptions 
would probably be less frequent if the maxim were lex situs 
ntobtlia regt't."' Such taxation seems so obviously unjust 
that a maxim should . not be allowed to control. It is true, 
nevertheless, that not only is such taxation upheld on that 
ground, but is even justified. "Where one is taxed for his 

'Story, op. tit., chap. xiv, ~ 551; cf Westlake, I+iv, Inter. Law, p. 178. 
'Cooley, Taxation, p. 56. 'Mass. Tax Rtporf, 1875, p. 104. 

'The New York Commission of 1871 declared the taxation of movables situated 
without the state as contrary to "the principles of justice and equity." p. 44· 

& Story, Conflict of Laws, ~ 383, note a (Bigelow). 
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personalty at the place of domicile," says Cooley, "it IS m 
gc:naal immaterial that some or e\·en the whole of it is at the 
time out of the state."1 

" If a person is domiciled within a 
state, h1s personal property in contemplation of law has its 
situs there also, and he may taxed in respect of it at the place 
of his domicile."' 

The practice in regard to the ta.xation of tangible movables 
Q[ residents situated abroad is by no means uniform in the 
se\·eral states. yet, as a general rule, such property is not tax
able. The statutes sometimes express the law directly, as in 
Connecticut, ::\Iaine, South Carolina, :\linnesota, Vermont, 
Rhode Island, Kentucky, Indiana, ~lichigan and Massa
chusetts, and here the greatest variety may be found. Thus 
in J;:entucJ.:y, Minnesota, Massachusetts' and Maine, tangible 
personalty abroad is plainly included in the letter of the law. 
In Indiana and ::\Iichigan it is pro\'ided that such property as 
is permanently im·ested abroad, shall not be included, while 
in Connecticut, Yermont and New Hampshire, it is not tax
able if ta.xed where actually situated. In Rhode Island cer
tain kinds of property located abroad are not taxable, i. e., 
such pr0perty as is taxable at home to non-residents. In 
South Carolina, the law clearly excludes all property abroad. 
In other states the real nature of the laws affords the legal 
presumption that property abroad is not taxable, as in Ala
bama, Georgia and Ohio.' Sometimes the question turns on 
t)Je construction as to whether tangible personalty abroad, 
legally considered, is "in the state;" e. g., New York, North 
Carolina, .!\!issouri, California, Kansas and Louisiana. In all 
these states, the judicial interpretation has been that such 
pwpertr has an actual situs abroad and is therefore not tax-

1 Cooley, T.:xatic11, p . .37 I. • IbiJ., P· 56. 
1 Bern is vs. Boston ( 1 S6; \, 96 ~Lls..<., 366. 

•Yarner ,.s. Calhoun (1Sj2), 48 Ala., ljS; Collins ''s. Miller, 43 Ga., 336; 

)!eyers"-'· Se>berger (1SS;), 45 0. S., 153-
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able.' In New Jersey, the statutes seem intended to subject 
tangible property abroad to taxation, but the courts have con
strued the language otherwise.' In Iowa, Wisconsin and 
Tennessee, the law does not definitely topch the matter, but 
the judicial decisions are against such taxation.' 

Chosts in Action. In the discussion of this subject with ref
erence to property within the state, the economic and juristic 
characteristics of choses in action have been sufficiently con
sidered, and the cone! usions there arrived at give the rule for 
taxation here also. Property should not be taxed twice to 
support the same class of burdens. Therefore, if such obliga
tions as are secured by property in a foreign state are properly 
taxable by such foreign state, they should not be taxed else-
where. A resident should not be taxed on mortgages secured 
abroad, nor on bonds or shares in foreign corporations, in the· 
state where he resides. Reasons of financial advantage, rather 
than just principles of taxation, have supported the contrar}' 
view. Thus the Massachusetts Tax Commission of 1875 said;. 
"Neither can we assent to the policy of exempting such prop
erty. . . . If Massachusetts were a community with little ac-
cumulated wealth, but with natural advantages which needed 
capital for their development, it might be prudent to join with 
the demand for such exemption, in the hope that some of our 
wealthier neighbors would adopt such a policy and our inter
ests be advanced by the inflow of foreign capital. But such is 
not our position . . . very large amounts of capital • • . are 
used by her citizens . . . in developing the resources and 
adding to the material wealth of other states." • Views of this-

Hoyt vs. Com'rs. (1861), 23 N.Y. 224; Alvany vs. Powell (1854), 2 Jo. Eq.,. 
51; Statevs. St. L. Co. Ct. (1871),47 Mo.,594; San Franciscovs. Flood (18M4),. 
64 Cal., 504; Fishervs. Comrs. (1877), 19 Kan.,414; Meyer vs. Pleasant (1889), 
41 La. An., 645. 

'State vs, Rahway (1853), 4 Zab. (N.J.), 56. 
• State 'lis. Gaylord, 73 Wis., 316; Bedford vs. Mayor (1872), 7 Heisk. (Tenn.), 

409; Rhyno vs. Madison Co. (1876), 43 Ia., 632. 
'Mass. Tax Report (1875), pp. 106-7. 
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character find less acceptance than formerly; the Ohio Tax 
Commission of 1893 said: "There are many reasons for be

l irving that the taxation of stocks in foreign corporations is 
impolitic. . . . The question of taxing stocks of foreign cor
porations is, however, subject to other considerations than 

those of expediency. If ari attempt is made to find an economic 
ba:;is for this tax, difficulties will be met at once." t 

The decisions of the United States Supreme Court have quite 
systematically upheld the taxation of residents on the choses 
in action, regardless of the character of their economic silas. 
In Kirtland vs. Hotchkiss, debts, whether secured by property 
or not, owing by non-residents to a resident, were held prop
erly taxable, on the general principle that such property had 
its situs at the domicile of the creditor.' On the same prin
ciple the public stocks of other governments were likewise de

clJred subject to taxation. The court said: " The debt was 
r,·gistered; but that did not prevent it from following the 
person of the owner. . . . The owner may be compelled to go 
to the debtor state to get what is owing to him ; but that does 

not aff..:ct his citizenship or domicile."' The shar;;s of foreig-n 
corporations are held taxable on the same grounds.' 

In regard to the taxation of the several states, it may be 
'tat<:d as a principle without exception that the general rule is 
that debts due to residents are taxable, regardless of the resi

dence of the creditor, or the fact that they are secured by 
property abroad.5 A special rule is often made in regard to 

1 Rcfort Ohio Tax Com., 1893, pp. 65-6. 

'Kirtland vs. Hotchkiss (t8791, 100 U.S., 4~1. 
3 llonap:>rte v;. Tax Court ( t8St), 104 U.S., 592. 

• ~turg-es vs. Carter ( 1884), 114 U. S., 511. 

$~layer vs. B.tldwin ( 1876), 57 Ala., 61; San Fr.mcisco vs. Fry (t88J), 63 Cal., 

470; Kirtland vs. Hotchkiss (1875), 42 Ct., 426; Wrightvs. Ry. Co. (18So), 64 
Ga., 7X3; Goldgart vs. Peo. ( tSSJ), 106 Ill., 25; Boyer vs. Jones ( 1860), 14 Ind. 
354; llarl.>er vs. Farr (I8So), 54 b., 57; Wtlcox t·s. Ellis (t875), 14 Kan., 588; 
Com. vs. Hayes ( t8~7), 8 B. M. (Ky.), 1; Paving Co. vs. City ·of J:\ew Orleans 
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the credits held by a resident which are in charge of a non
resident agent for investment This does not. include cases 
where such property is in the agent's hands for collection 
merely. Indiana, Iowa, Kansas, New York, North Carolina, 
de., have made this limitation/ and in Connecticut and Ohio it 
has met the approval of the courts.' In Illinois, on the con
trary, it has been held immaterial.• Sometimes mere deposit 
abroad has been recognized as removing the credit from the 
taxing jurisdiction. of the state, as in Kansas.• In Kentucky, 
where credits were invested in business abroad, they were 
held exempt, though this is not the present law in this 
state.' Jn the case of People ex rei :Jefferson vs. Smitlt, the 
court said, "It cannot be supposed that the legislature in
tended that our citizens should be subject to taxation here and 
in othe~ states also upon the same property, or that it would 
tax in the hands of agents here securities belonging to non
resident owners, while it denied the right of other states to tax 
the securities of our citizens in· the hands of agents there."' 
Under a law in Michigan, now repealed, a very peculiar pro-

(1889), 41 La. An., 1015; Howell vs. ,Cassopolis (1877), 35 Mich., 471; Com. 
vs. City of Cameron (1885), 19 Mo. App., 573; State vs. Darcey (!888), 51 N.J. 
L, 140; Peo, ex rd. Jefferson vs. Smith (1882), 88 N.Y., 576; Redmond vs. 
Comrs. (1882), 87 N.c., 122; Worthington vs., Sebastian (1874), 25 0. St., 1; 

Com. vs. Ry. Co. (1889), 129 Pa. bt., 463; Street Ry. Co. V5, Morrow (1888), 3 
Pickle (Tenn.), 4o6; Ferris 715, Kimble (1889), 75 Tex., 476; State Bk. vs. City 
of Richmond (1884), 79 Va., 113; State vs. Gaylord {I88g), 73 Wis., 316. 

1 Boyer vs. Jones (186o), 14lnd., 354; Hunter vs. Bd. Equal. (1871), 33 Ia., 
376; Wilcox vs. Ellis {1875), 14 Kan., 588; Peo. eJ< rtf. Jefferson vs. Smith 
(1882), 88 N.Y., 576; Redmond vs. Comrs. (r88z), 87 N.C., 122. 

'Kirtland vs. Hotchkiss ( 1875), 42 Ct,, 426; Worthington vs. Sebastian (1874), 
25 0. St., I. 

8 Goldgart vs. Peo. ( 1883), 106 Ill., 25. 

'Wilcox vs. Ellis ( :87 5), 14 Kan., 588. 

'Com. vs. Hayes (1847), 8 B. M. (Ky.), 1. Cf. Whitaker vs. Brooks (1890), 
90 Ky. 68. • 

• Peo. tJ< ret. Jell'erson vs. Smith ( 1882), 88 N. Y., 576. 
' 
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,-ision existed in respect to the credits of residents secured by 
mortgage on lands in another state. Mortgages in Michigan, 
by that law, were declared an interest in the land, and non
re:oident mortgagees were made taxable thereon. The similar 
interest of residents was therefore exempted. 

:\Iuch more diversity e-xists in the taxation of the shares ot 
foreign corporations. Most states provide that shares of resi
ccnts shall be taxed without any restriction, except sometimes 
a~ regards the shareholders in national banks located in other 
"tates (exempt in any case by the federal law), and as we have 
already seen, they usually exempt the shares of domestic 
corporations which are taxed directly. In a few states, it is 
expressly provided that in case the corporations, in \\·hich 
such shares are held, are taxed at their domicile either directly 
or through the shareholder, then the resident shareholder of 
such corporation shall not be taxable thereon; z·i::., Vermont, 
:\ew Hampshire, and Rhode Island. In California, Connec
ticut, Xew Jersey, and New York, they have been declared 
exempt from taxation by the courts.1 In California, the federal 
Circuit Court reversed the decision of the state court ;• the 
ground taken being that it was contrary to the Constitution of 
California. In Louisiana, shares of foreign corporations are 
apparently not taxable; they are nowhere expressly declared 
taxable in the laws, and the decision of Tar Collector vs. lns11r. 
Co. is consi~tent therewith.' In the leading case in New York, 
P<ofl<" l"r rtf. Tnrwbndgt f/S. Commissiont"rs,• the court declared 
tint a share was an interest in the corporation, and that the cer
tificates of stock were not themselves property, and that as the 
property of the corporation was situated without the state, 
there was no property "in the state" subject to taxation. The 

1 City of San Francisco n Mackey (ISS~). 22 Fed. Rep., 002; Lockwood t'S. 

Town ofWe>ton (!Sgl), 61 Ct., 211; State v;. Ramsey (1892)>5~ X. J. L., 546; 
1'«>. u rd. Trowbridge, .. , .. Comrs. (IS;sl, 4 Hun., 595. 

1 S:m Frlncisco v. Fry (ISSJ), 63 Cal., 470. 

'Tu Collector t•s. Ins. Co. ( 1890). 42 L~. An., 1172. • Cit. sup. 
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courts of most states permit the taxation of shares in foreign 
corporations.1 , 

Income. As has been already asserted, the income tax in 
its pure form is a personal tax, based 'on the total income of 
~he person taxed as a measure of his ability, without regard 
to the source whence such income is derived. And though a 
state, in levying an income tax, may so far depart from its fun· 
damental principles as to tax non-residents on revenues 
acquired within its territory, it is unusual for them to cut off 
from taxation revenues of a similar character, of its own resi
dents, which are derived from other states. The Massachusetts 
commission of 1875 held that taxation found its basis in social 
necessity, and personal obligation of the persons resident with· 
in the state, and that "the income from property outside the 
state is, on this ground, just as liable to taxation as any 

· ·other."' Such income is taxable under the income taxes of 
Massachusetts and Virginia, as well as under the federal m
come tax recently declared to be unconstitutional.~ 

1 Porter vs, Ry. Co. ( 1875), 76 III., 561; Seward vs. City of Rising Sun (t88t ), 
79lnd.,3$1; Griffith vs. Watson (1877), 19 Kan., 23; Dwightvr. Boston (1866), 
94 Mass., 316; Graham vs. Town St. Joseph (1888), 67 Mich., 652; Ogden"''· 
City St. Joseph (1886), go Mo., 522; Worth vs. Comrs. (t88o), 82 N.C., 420; 

Lee v1. Sturges (188g), 46 0. S., 153; McKeen vs. Northampton Co. (1865), 49 
Pa. St., 519. 

'Mass. Tax Report, 1875, p. Jo6. 

'Under the English income tax, only such portion of the income as is received 
in the United Kingdom is taxable. Colquhoun "'· Brooks, Law Rep., 14 App., 
Cas. 493, cit. in Dowell, Income Tax, p. 221. 



CHAPTER VII. 

CORPORATIONS AND BUSINESS. 

l. WITHIN THE STATE, 

Property. In the taxation of corporations on their prop
erty, justice clearly demands that, whether the corporation 
be organized in a gi\·en state or not, all its property situ
ated in the state should be assessed to the same extent as the 
property of individuals. In the majority of the states, the 
general property tax applies to corporations, although special 
methods of assessment may be provided. In many states, 
however, special corporation taxes have been levied, particu
larly taxes on capital stock Foreign or non-resident corpo
rations are often not included in these capital stock taxes, but 
are assessed under the general property tax. Where the spe· 
cia! corporation taxes do not include foreign corporations, the 
general property tax applies in the same manner as to indi
viduals. Such states as do not have any special corporation 
taxe, generally provide that corporations shall be taxed on 
their personal property at their principal place of business in 
the state. 

Land is taxed, of course, where it lies; and this is true, in
deed, in most case5 where the capital stock or franchise tax is 
used. In reg-ard to movables, the same rule generally applies 
to foreign 1 corporations as to non-resident individuals. Tan
gible personalty is generally taxable to corporations, if situ
ated in the state.' This is specifically provided as to cor
porations in California, Louisiana, Missouri, New Jersey, 

1 San Francisco V!. ~ackay, 22 Fed. R., 602. 

'Ins. Co. VI. Assess. (1892), 42 La. An., 700; cj. 40 Mo., sBo. 
113) HJ 
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Connecticut, South Carolina, Minnesota, Oregon, Arkansas, . 
Washington, West Virginia, Virginia, etc. Often they are 
rleclared taxable on such property to the same extent as per
sons, which generally amounts to the same thing; as, for ex
ample, in Georgia, Iowa, Texas and Wisconsin. In regard to 
cltoses in action the same rules apply as to persons. Conse
quently, non-resident corporations are exempt on their secured 
credits,, except where special co!jditions exist, as in the 
case of mortgages in Massachusetts and California. Other 
special cases exist; for example, in New York, non-residents, 
private or corporate, are taxable on the capital employed in 
business in the state. In Louisiana merchants were declared 
taxable on their property, incltlding credits, employed in busi
ness in the state, though such parties might claim a domicile 
without the state; but this was held illegal.1 In such ·states as 
tax the shareholders in domestic corporations, non-resident 
corporations, in so far as they hold shares therein, would be 
likewise taxable; e. g., Vermont and Maryland. 

In regard to the rolling stock of railways and car companies, 
a special problem in respect to situs has been encountered. 
This form of movable property has, from its nature, no per
manent location. At first, the tendency was to declare rolling 
stock non-taxable, if the owner was non-resident;' but the bet
ter opinion sanctions such taxation to an extent proportional 
to the amount that such stock is employed in the state.• The 
federal court in Pullman Car Company vs. Twombly said, "It 
is also true .... that identically the same cars may not be 
continously in use in the state of Iowa. But this interchange 

1 Paving Co. vs. City of New Orleans (188g). 41 La. An., 1015; lnsur. Co. v.<. 

Assess. (1892), 44 La . .(\n., 76o; Railey vs. Assess. (1892)1 44 La, An.,765; La. 
Acts, No. 150, ~ 1, 9 July, 18go. 

• Pac. Ry. Co. vs. Cass Co. (1873), 53 Mo., 17; Bain vs. Ry. Co. (18go), 105 
N.C., 363. 

• State vs. St. L. Ry. Co .. (1884), 84 Mo., 234; Pullman P. C. Co."'· Twombly 
(1887),29 Fed. R., 658. 
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does not abridge the statement that there is a continuous and 
constant use in the state of Iowa of the sleeping cars belong
ing to the complainant." This is the general method of as
sessing them now practised, and is often required by statute, 
as, for example, in · Georgia, Louisiana, Illinois, Indiana, 
Arkansas, 1\Jissouri, Texas, Tennessee, and Virginia. 

The power of the states to tax non·residents or foreign cor
porations on their property within the jurisdiction of the state 
is complete.' 

Capital Stock. Capital stock taxes generally are assessed 
against resident or domestic corporations, and not against 
foreign corporations. The latter, in that case, are taxed on 
their property, instead. These, of course, are not quite the 
same thing. Neglecting the question of indebtedness, how d() 
they differ? A capital stock tax reaches all the values of the 
corporation, and includes the franchise, the credits and the 
tangible property. The property tax, however, in so far as it 
is applied to foreign corporations, reaches only the realty and 
tangible personalty situated in the state. The difference is the 
value of the franchise and credits. If we take indebtedness 
into account, it appears that in the case of capital stock taxes 
the value will be diminished, while there is no reduction for 
that in the assessment of a non-resident's tangible property. 
Debts, we repeat, will reduce the value of the capital stock; 
but as the realty is generally assessed independently, this will 
be of minor importance. It is probably true that the property 
tax, in the great majority of cases, is less onerous. 

The difference between the taxation of foreign corporations 
on their property and domestic corporations on their stock 
has been described in Lee 1'S. Sturges, in regard to railroads, 
as follows. First, as to foreign corporations, the court said: 
"There is no requirement that it shall list its capital stock, 
nor, for taxation here, all its property; for that purpose it is 

1 ~lcCullough vs. :\(d. (182J), 4 Wheat., 316; Paul vs. Va. (!8681, 8 Wall., 
168; Pembina :11. Co. vs. Penna. (1887), 125 U. S., 181. 
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to return only such as is within the state . . It may hold 
millions-of credits without the state, arid they are not taxed 
here. Not so, to the same extent at least, with a strictly 
dolllestic corporation. Its situs is here to all intents and pur
poses. If it owns credits, shares, for instance, in the stock of 
foreign corporations . . . it must list the same here as fully 
as the private ci.tizen is required to do, and of course all visi
ble property is taxed here."' 

In about half of the states capital stock taxes of a general 
nattire are levied, but these so-called capital stock taxes are 
often, in reality, rather taxes on property or capital, i. e., a val· 
uation of the total assets with certain deductions. This seems 
to be the case in Alabama,' Ohio,• Michigan, Nebraska and 
West Virginia. In only a few states are foreign corporations 
included, e. g., New York, Pennsylvania, Kentucky, Minnesota 
and Tennessee. In Illinois and Indiana it has been held that 
there was no authority for such taxation.' The right to levy 
such taxes upon foreign corporations has been upheld, never
theless, by the highest authority. The tax on capital stock, as 
formerly levied in New York, was assessed against foreign 
corporations doing business in the state. This was upheld in 
the state court, as not only legal, but just, in so far as it in
clnded foreign corporations.' The case was appealed to the 
United States'Supreme Court, which affirmed the judgment of 
the state court.• The statute in question was amended in 1885 
to include as taxable stock only such portion as was employed 

I Lee vs. Sturges (I88g), 46 0. S., 153· 
2 State vs. Ins. Co. (188<)), 89 Ala., 335· 

'Jones vs. Davis (I88o), 35 0. St., 474· 

'West. U. T. Co. vs. Lieb (1875), 76 Ill., 173; Riley vs. W. U. T. Co. (11!74), 
47 Ind., sn. 

s" There i< no injustice in subjecting to taxation such n corporation enjoying 
·the benefits of our great mart, the advantages of our social order and the protec
~ion of our laws."-Peo. vs. Horn Silver Mining Co., (1892) 105 N.Y., 76. 

8 Horn Silver Mining Co. vs. Wemple (1892), 143 U. S., 305. 
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in business in the state; the courts have upheld this also.1 In 
Pennsylvania, the courts have taken the same view, to the ex· 
tmt that foreign corporations were liable on their capital stock 
employed in the state.' 

Rccripts and Premiums. The taxes on receipts and pre
miums are intended to reach the ability of such corporations as 
are inadequately represented, in that respect, by their property. 
This is the case with the taxation of insurance companies on 
their p~miums, and of express, telegraph and telephone com
panies on their receipts. Now, it is plain that foreign corpo
rations doing business in a state are especially liable to contri
bute less than their just proportion if they are taxed merely 
on property. The gross receipts and premium taxes, there
fore, include them almost invariably. In fact, in the case of 
insurance companies, foreign corporations exclusively are, in a 
few cases, taxed in that manner, e. g., Connecticut, Michigan, 
Illinois, Pennsylvania, Kentucky and Ohio. In a majority of 
the states both foreign and domestic companies are taxed. 
Such taxes are not, however, levied on all kinds of insurance 
companies, and in some cases discrimination is made in the 
rates favoring the domestic corporation, as in Massachusetts, 
where foreign companies are taxed two per cent. and domestic 
companies only one per cent. This inequality is probably 
more apparent than real, because the domestic companies in 
Massachusetts are also liable to taxes which are not assessable 
to foreign companies. In 1\Iaine, on the other hand, domestic 
life insurance companies are taxed and foreign life insurance 
companies are not. Again, in New Jersey domestic life insur
ance companies are taxed, while similar foreign companies are 
exempt, under certain conditions. This discrimination in New 
Jersey is due to certain peculiar laws, which are found in many 

1 Oil Co. vr. Wemple (1891), 44 Fed. R., 24· 

2 Com, "'· Stand. Oil Co. (ISSz), 101 Pa. St., 119; Pullman P. C. Co. vs. Com. 
(1SS4), 107 Pa. St., 156. 
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states, which are known as "reciprocity" laws, although retal
iatory would be a more accurate term. These laws provide 
that if the insurance companies organized within the state are 
subjected to taxation on account of their business done in 
another state, then similar insurance companies, o~ganized in 
the said other state, shall be subjected to the same taxes and 
fees, on account of any business which they may do in the 
first-mentioned state. In New Jersey the domestic life insur
ance companies, owing to their large business in other states, 
found that it was more profitable to pay the taxes levied on 
similar foreign insurance companies in their own state, and 
thereby purchase an exemption for themselves in all other 
states having such reciprocity laws. Reciprocity laws have 
been generally upheld; 1 in Kansas the court termed them "an 
appeal for comity; a demand for equality." In Alabama it 
was declared unconstitutional as an unlawful delegation of the 
taxing power, and, also, because it violated the requirement of 
equality.' · 

Railroads are taxed on their receipts in nine states, tele
graph companies in eight states, telephone and car companies 
in seven states, express companies in ten states, besides mis
cellaneous corporations, such as oil or pipe line, inter-state 
bridge, and electric light companies, and others of minor im
portance, once or more times. With the exception of foreign 
railway, canal and steamboat companies in North Carolina, 
both foreign and domestic companies are equally subject 
thereto. 

Under the United States income tax, recently overturned by 
the Supreme Court,,all corporations doing business within its 
borders, both foreign and domestic, are liable. 

1 Goldsmith vs. Home Ins. Co. (1879), 62 Ga., 379; Home Ins. Co. vs. Sar
gent (1882), 104 Ill., 653; Phrenix Ins. Co. vs. Com. (•868), 5 Bush (Ky.), 68; 
Phrenix Ins. Co. vs. Welch (I88J), 29 Kan., 672; Pea. vs. Ins. Co. (1882), 27 
Hun. (N. Y.), 188. 

'Clark & Murrell vr. Port Mobile (188o), 6o Ala., 217. 
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Specific Taxes. Oftentimes, it is found expedient to make 
use of specific taxes, in assessing certain corporations. To 
counterbalance their obvious defects, they have the advan
tage of being effectively asssssed and, also, escaping many diffi
culties in regard to inter-state commerce restrictions. They 
are levied generally on ·corporations of an inter-state character, 
such as telegraph, telephone, express, sleeping-car and insur
ance companies, and are ordinarily imposed alike on domestic 
and foreign organizations. Conspicuous examples of this 
method may be iound in Alabama, Connecticut, Tennessee, 
Texas and \Visconsin. 

II. WITHOUT THE STATE. 

Property. Such states as tax corporations ()n their property, 
generally provide that they shall be taxed in the same manner 
as individuals. This, as a rule, means that real and tangible 
personal property, situated in the state, and all choses in 
action, shall be taxed. Realty situated outside of tl1e state 
cannot be taxed as such', and in only a few states, such as 
Kentucky, Minnesota, and Massachusetts, do the statutes per
mit the taxation of tangible movables, if permanently situated 
Without the state. Obligations owing by non-residents or 
secured by property abroad, are usually taxable to corpora
tions as to individuals. In New Jersey, the limitations in the 
taxation of personal property of residents situated abroad, are 
held not to apply to corporations.' In California, on the other 
hand, all property situated without the state is exempt to cor
porations as well as individuals.' 

Where property, as the rolling stock of railways, is used in 
several states, it is generally taxed according to the mileage 
of the railroad in the state; this is the case e. g., in Arkansas 
and Nebraska and many other states. In Nebraska also, there 

I Delaware R. R. Tax Case ( !873), 18 Wall., 208; Whitaker vs. Brooks (1890), 
90 Ky., 68. 

'State vs. Metz (1867), 3 Vr. (N. J. \, 2]9· s 63 Cal., 470. 
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is a special method of taxing sleeping-car and similar com
panies, on their rolling stock ; the cars are taxed on such por
tion of their total value as is found by taking the average 
numbe~ employed in the state, together with the average time 
they are employed therein. 

Capital Stock. Taxes on capital stock are distinguished 
from taxes on property i_n different degrees. In some states, they 
are held to be the same as taxes upon property, as for example, 
in Pennsylvania, Alabama, Connecticut and Missouri.' Where 
such opinions are held, it would, obviously, be inconsistent 
with legal principles to tax the total amount, if a portion of 
the property of the corporation consisted of realty without the 
state. In other states, however, the tax on capital stock is 
held to be a tax on the corporation itself, independent of its 
property, as in Massachusetts, Delaware and New York.'' Cap
ital stock taxes may be assessed on the whole amount, or a 
·deduction may be allowed for realty, and the realty, so deduct
ible, may be that portion situated in the state, or the total 
amount. If the total amount is deducted, the capital stock tax 
then takes the form of a property tax. 

Considering capital stock alone, in respect to those corpora
tions which possess property or transact business in more than 
one state, justice requires that only that portion of the capital 
stock should be assessed which is proportionable to the 
amount of business done within the state. Whether the tax 
be declared a tax on property or on the corporate franchise, 
the same rule should prevail. The harmful and unjust conse· 
quences of any other position appear, when such a corpora
tion as the Western Union Telegraph Company is consid
ered, a corporation whose business extends to every state in 

1 Com. vs. Stand. Oil Co. (1882), 101 Pa. St., il9i State vs. Ins. Co. (!889), 
89 Ala., 335; Nichols vs. N.H. & N. Co. (1875), 42 Ct., 105; State vs. Ry. Co. 
( 1866), 37 Mo., 265. 

' Com. vs. Hamilton Mfg. Co. (I 866), 94 Mass., 298; Peo. vs. Home Ins. Co. 
(1883), 92 N.Y., 328; Delaware R. R. Tax Case (1873), 18 Wall., 208. 
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th~ Union. It is not sufficient to deduct the real estate, or 
the tangible property situated abroad, because the most im
portant value is the franchise. Franchises, where they are of 
great value, as in railroad and telegraph companies, have, as a 
matter of fact, an actual situs as well as real estate; and 
whether they gain such· privileges in a foreign state by an ad
ditional act of incorporation in that state or under its general 
laws, they are just as truly corporations of that state as in the 
state where they originated, and should be equally subject to 
taxation! In some states, organizations of that character are 
specially incorporated, while in others, they operate as fore(gn 
corporations. Difficulties in taxation arising in the latter 
case are commonly settled by taxing them on their property 
or receipts, and exempting them from the tax on capital stock. 
This is also true of such organizations as express companies, 
which are often unincorporated, and have, therefore, no legal 
franchises, but which possess, nevertheless, a large capital; as 
their property is of little value, receipts taxes are generally 
used. 

In regard to ordinary business and manufacturing corpora· 
tions, the greatest disparity exists in respect to the amount of 
property of a tangible nature situated outside of the state, and, 
consequently, a great difference as regards the practical justice of 
assessing all their capital stock. A sugar refining company may 
have its refineries in several states, and likewise oil companies 
and brewing and tanning companies. But most corporations 
have one principal place of business where most of their property 
is held. They may transact business, however, in other places, 
as, for example, a manufacturing company situated in one state 

I" The co pi tal stock is taken as the basis of taxation, rather than the road or 

tqu•pments, for reasons of convenience; but whether the one or the other is se
lected for the purpose, the limitations of sovereignty alike apply, and the state can 
tax only what is within its jurisdiction, whether it be the part of the road which 

is within its limits or the proportion of the stock which represents that part of the 

road."-Per Cooley, J., State Treas. vs. And. Gen. (t88t), 46 Mich., 224 



122 DOUBLE TAXATION [122 

but selling its goods, to a great extent, in a commercial centre 
in another state. Thisis the most important difficulty in the 
question of capital stock taxation. " What business firm or 
corporation with ramifications all ·over the county can tell ex
actly or even approximately . how much of its capital is 'em
ployed ' within any one state? ,,, If the finn does a commer
cial business simply, the sales might be considered to furnish 
a fair test. If, however,, the goods are manufactured at one 
place and sold at another, the method does not apply. The
oretically, a pai't of the capital can be conceived as engaged 
in manufacturing and a part in jobbing. It might be possible, 
then, to compare such compa1,1ies with competing organizations 
which undertake such enterprises separately, and tax the given 
corporation at its factory, at an amount found by comparison 
with the output of similar manufacturing corporations; and at 
its place of sale, tax it on its sales, according to the amounts 
levied on similar companies doing the same amount of busi
ness. This is a purely empirical method, but, if the original 
assumption is correct, it would be approximately just, if it 
could be practically carried out. Instead of sales, the average 
stock on hand might be used. 

The total capital stock is seldom taxed to a corporation 
without any deduction for property abroad. This, however, 
was the method adopted in New York previous to 1885, and 
it was declared lawful by both the Hate and federal courts, 
although the former declared that it was unjust;' "while it is 
extremely hard and unjust that the defendant should be re
quired to pay a tax computed upon the basis of its entire capi
tal stock, we are unable so to construe the statute as to relieve 
it therefrom." In New Jersey a special franchise tax follows 
this principle. No deduction for any property without the 
state is allowed, apparently, under the laws of Indiana, Kansas 

1 Seligman, Taxation of Corp., op. cit., p. 649· 

'Peo. vs. Hom Silver Mining Co. (1887), 105 N.Y., 76; aft''d in Horn Silver 
Mining Co. vs. Wen1ple (1892), 143 U. S., 305, 
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and North Carolina. Generally real estate, at least, is de
ducted; this is provided, for example, in Massachusetts, \Vest 
Virginia, New York (local') and New Jersey. Sometimes all 
tangible property having a situs abroad is deducted, e. g., 
11ichigan and Nebraska, or, what is practically the same thing, 
they may be taxed on tl1e capital stock to the same extent as 
individuals are taxable on their property, e. g., Alabama, Illi
nois and Ohio. In this last case their credits and their other 
intangible property values are taxable without regard to the 
place where they are derived or employed. All these methods 
are evidently imperfect, at least as respects such corporations 
wh(Jse business is substantially divided in several states. It 
should not be understood that all corporations are embraced 
under such taxe~. Railroads especially are often excepted. 

J\Iore correct methods have been used in other states. In 
Kentucky corporations are taxed on their capital stock and 
property employed in the state, which is determined, in part, 
by the proportion of gross receipts in the state to the total 
gross receipts. In Massachusetts it is specially provided in 
re~ard to telephone companies that they shall be allowed a 
deduction from their capital stock of the value of all shares 
held in other corporations; this meets the peculiar conditions 
of their organization. Taxation of capital stock according 
to the proportion of mileage in the state is a common 
method in the taxation of railway, telegraph, sleeping car, ex
press and similar companies; it is expressly provided some
times, as e. g., Connecticut, 1\[assachusetts, Delaware, Mary
land and North Carolina. It has generally met the approval 
of the courts,' as well as of economists. Professor Seligman 
says: "Such a standard, while not perfectly exact, is perhaps 
as nearly accurate as can be attained.'" In New York the 

1 Peo. vs. Comrs., 104 N. V., 240. 
1 Atty. Gen. vs. Tel. Co. ( 1891), 141 U. S., 40; Com. vs. R. R. Co. (1891), 

145 Pa. St. 96. 

Seligman, Taxation of Corp., op. cit., p. 649. 
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statute provides no rule, except that the proportton employed 
within the state shall be taxed. It has been decided that 
stock held in a foreign corporation is not an employment of' 
capital without the state.1 Sales made by a corporation, not 
at its office in the state, but at its factory in another state, have 
been declared an illegal basis for taxation.' In Pennsylvania, 
although the statute declared that all capital stock was taxable, 
the court held that that should not be so construed to be the· 
intention of the legislature.' 

Receipts and Premiums. It is quite evident that in the· 
taxation of the receipts of companies that do an inter-state 
business, the assessment should be limited to the receipts. 
which are received for business done within the state, or that 
proportion of the total receipts which the business done in the· 
state bears to the total business. • The methods of business, 
of course, affect the problem as to what should be the precise· 
method of assessment. Thus, for insurance, and possibly for 
telegraph and express business, the receipts actually collected'· 
in the state would be perhaps a fair measure. With a great 
inter-state railway or sleeping-car company, the receipts.. 
collected in the state might be a smaller part of the total 
than the proportion of business done therein. The question· 
in this respect seems very intricate. Where the business is. 
carried on over a continuous line, the through business wiU 
always be more importanpy connected with the terminal 
portions than with the proportionate parts of the intermediate 
line. The mileage method, therefore, while a very convenient 
and proper one, is by no means theoretically correct. 6 In the· 

1 Peo. vs. Wemple (1892), 63 Hun., 444· 'Ibid., 133 N.Y., 323. 

'Com. vs. Stand, Oil Co. (188z), 101 Pa. St., ng. 
' "This phase of double inter-state taxation presents far less difficulties. In re- · 

gard to gross receipts, the test is a very simple one, vis., the gross receipts from 
business done within the state."-Seligman, op. <it., p. 656. 

6 Speaking of the taxation of capital stock according to its employment in the 
state, Pror. Seligman says: "And in the case of telephone companies, the number-
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insurance business, the situs of the risk is a very fair approxi
lll.ttion, probably, to the real taxable ability in the several 
jurisdictions. 

In the taxation of premiums, the rule, almost without ex

ception, is to take the portion received from business" within 
the state," both for foreign and domestic companies. In 
Georgia and Tennessee it is not expressly declared. As ex
ceptions, in a limited sense, to this rule are Massachusetts, 
Rhode Island and Louisiana, in which states the assessment 
is extended to premiums on risks situated abroad, provided 

they are not elsewhere taxable. The same rule holds in re 
g:trd to the receipts taxes; in almost every case it is providt:d 
that only that portion received for business within the state 
shall be taxable. It is not expressly prm·ided in a few cases, 
,·.g., certain local corporations in Georgia, as gas, water and 
ekctric light companies, and in certain transportation com
p.tnies in Virginia. In the assessment various methods may 

be used ; but in some cases it is specifically provided by statute 
that the mileage principle shall be applied, c. g., in railrnad 
t:~xation in 1\Iicbigan, Vermont, l\Iaine and North Carolina. 
The late Cnited States income tax law made no provi~ion 
whatever excluding the income derived from abroad, either 

for foreign or domestic corporations. 
Sf<'rific Taxes. Of course, where specific taxes are levied, 

there may be no possibility of considering the question as to 
whether the company is taxed on property in another state or 
not. This is evident where a lump sum is demanded, as, for 
example, S 1000 of express companies in Texas. But where 
the question of the mileage of a telegraph line or the number 
tli tratl>imitters of a telephone company is introduced, the 
problem assumes a somewhat ditYerent aspect, because then 

of instruments used is a belter test than the mileage of the telephone wires; for 

rhe c.1piral as well as the expenses are in a far more direct proportion to the num
ber of telephones in use than to the amount of wire employed. "-Seligman, T.>x
~zli1.Jn Q_l C.!rf. 1 op. cit., p. 650. 
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certain positive elements of local value, however variable, are 
components of the tax valuation. In Alabama, besides a 
specific sum, express, telegraph and sleeping car companies are 
taxed one dollar per mile of line withm the state. In Con
necticut, telegraph companies are taxed twenty-five cents and 
telephone companies seventy cents on the wire-mileage in the 
state. In Wisconsin, telegraph companies are required to pay 
on the wire-mileage in the state, as follows: for the first wire, 
one dollar, for the second wire, fifty cents, for the third wire 
twenty-five cents, and for each wire additional, twenty cents. 
In Texas, telegraph companies are taxed according to the 
number of messages sent and received in the state; one cent 
for full-rate messages and one-half cent for half-rate messages. 
All these rates are, evidently, purely arbitrary in their determi
nation; but whether the taxes are increased or diminished, it is 
the correct policy to make the basis the property or income, 
or some portion or function thereof, situated in or derived in 
the jurisdiction of the state. 



CHAPTER VIII. 

CONCLUSION. 

THE two questions of taxation are, first, what shall be the 
basis of taxation? i. e., according to what standard of capacity; 
second, what jurisdiction shall exact the tax? The ideal sys
tem is that in which persons are taxed for what they are worth, 
and at the place where they hold or acquire their wealth. 
Worth is measured by income or property less debts. The 
source of wealth is the place where the actual property exists, 
or where the person performs his labors. If we could satisfy 
these conditions, neither double taxation nor unequal taxation 
would exist. ' 

The first difficulty that we meet is that certain kinds of debts 
cannot be given an economic situs with any satisfactory cor
rectness. This makes it necessary to leave out of the scheme 
of taxation all unsecured debts. It consequently throws out 
the allowance of a debt deduction for that debt. If the creditor 
resides in the same taxing jurisdiction, indeed, it might be 
thought at first that then, in that case, the debt might be de
ducted; but a little reflection will show that the owner of 
some tangible property will be liable to lose the deduction 
which corresponds to the amount thus assessed against the 
said creditor. Moreover, it would necessitate an inqui
sition into trade credits which would be impracticable, to ~ay 
the least, even if the state should refuse to enforce the obliga· 
tion of such as were not revealed.' This difficulty is found in 

1 "Auch auf diese aber den gleichen Grundsatz etwa an wenden zu wollen, 
musste bei den kaufmil.nnischen und Bankschulden unertraglich werden und 
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all states and countries. It certainly destroys the possibility of 
·consistent and harmonious application of the pri11ciple of debt 
deduction, The obstacles which we have next to consider 
are not of a necessary or universal character, but arise from 
the peculiar political conditions of the United States. 

The second difficulty is met in the taxation of corporate 
'bonds. As a general principle of law, secured debts may be 
taxed at their economic situs. They may be declared realty. 
For such debts, i. e., mortgages, public and corporate bonds, 
an economic situs is possible. These constitute a large pro
portion of total indebtedness. In the taxation of property by 
the several states, however, we meet a peculiar legal condition. 
The most important and extensive corporate bond values' in 
this country are secured on inter-state property. This makes 
it impossible for the states, separately, to declare them real 
property, since their, jurisdiction is limited to immovables 
within their own borders. 

Third, the bonds issued by the national government, the 
several states, and other governmental bodies, are to a large 
extent, within their respective jurisdictions, exempt from taxa
tion. 

Here, then, public and corporate bonds, two of the chief 
·forms of indebtedness, are removed, to a large extent, from the 
power to tax, in those jurisdictions where they have their 
economic situs. Taking the possibilities of debt taxation at the 
economic situs, we have mortgage debts on land in the state, 
certain non-exempt public bonds, and the bonds of such cor
porations as are secured by property within the state. This is 
-obviously an unsatisfactory condition. If the debt is not tax· 
.able to the creditor, the whole property, without deduction, 
must be taxed to the legal owner. This would give a very 
mixed and inconsistent system, and would result in an unequal 

ware auch nur einigermassen wirksam durchzuflihren, wenn man den Rechts
;;chutz verweigerte fdr den Fall der Steuerhinterziehung. "-Schanz, Finan•·Ar
chiv, ii, s. 1 S· 
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and heavier burden being placed on certain classes of debtors. 
There would be double taxation in the sense that the debtor, 
in paying taxes on the property of which he was the legal 
owner, would be taxed on property which, in an economic 
view, should be considered the creditor's. 

The evident and simple way to solve the difficulty is to re
fuse to recognize debts as taxable property, and to tax only 
tangible things. In one sense this a\'oids all double taxation. 
If, also, we take into consideration the results of shifting, 
it may be admitted that to a some extent the result may give a 
relatively just net income to the creditor and debtor on their 
respective interests. Certainly it would be much preferable 
to the present system of partially ta..xing intangible personalty 
-the taxation of the honest and evasion by the dishonest
which is objectionable in many ways, but chiefly because of its 
ineffectiveness. Taxing tangible property only is doubtless 
much more satisfactory in most respects than a partially suc
cessful attempt to reach the ideal. The ideal, however, can 
be attained to a great extent in such states as are not ham
pered by the peculiar conditions that confront us in the United 
States. Is it possible to overcome these difficulties? 

We approach this question rather as a matter of speculation 
than a practical political problem. The states are unable to 
cope with these difficulties. Can the federal government do 
that which the several states find themselves powerless to 
effect, because of jurisdictional limitations and constitutional 
restraints? First let us consider the conditions of the problem. 

We have in the United States great corporations, such as 
railroad, canal, bridge, telegraph, and similar companies, which 
own vast amounts of property and do an enormous business. 
Their possessions, which formerly were confined as a rule to a 
single state, by the extension of their lines, and the consolida
tion into one of the originally different corporations of the sev
eral states, have now frequently been spread over several, some
times many states. It is especially these corporations which 
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have a large bonded indebtedness. Originally when their 
possessions were situated in a single state, by appropriate laws, 
the non-resident as well as the resident bondholder, could 
have been made taxable by that state. But to-day their loans 
are secured on the whole corporate property, which extends 
through different states. Perhaps the state might declare 
that hereafter no such bonds should be valid, unless certain 
requirements were complied with. It might demand that 
the bondholders should be liable to taxation on their bonds ; 
not on the total value-that would be usurpation-but 
on such part thereof as was in just proportion to the value of 
the security situated within its borders. It is evident that 
this, to be even tolerable, would have to be adopted by all the 
states interested. Or the state might say that no such con
tracts should be made; that no lien should extend beyond the 
boundaries of the state. This, however, would involve great 
embarrassment in procuring loans. Besides, these provisions 
could act only prospectively, and would leave unaffected the 
great mass of existing corporate indebtedness for many years 
to come. The obligation of contract clause in the United 
States constitution intervenes here to prevent any alteration of 
existing contracts. The states, we repeat, are practically 
powerless to deal with the question. 

The United States is not. Under the European systems of 
taxation, and under the income taxes levied both in England 
and this country, non-residents deriving any income from any 
source within the state are subjected to taxation thereon. It 
is well known to what a great extent aliens are investors in . 
American securities; these persons escape taxation within this 
country. They are not only not taxed at the place where the 
property is located, but they are not taxed anywhere in the 
United States. This is a legitimate field of taxation which has 
long escaped.1 There would also be many ulterior benefits, 

1 "Staatspapiere, Eisenbahnobligationen, Pfandbriefe sammeln sich in den 
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the need of which has long been recognized. All the ques
tions of the taxation of corporations engaged in inter-state 
commerce, of railway employment, and many other matters 
that will readily suggest themselves, as well as the matter now 
proposed, would be more advantageously controlled. Let the 
states, then, exempt from taxation all such corporations as 
possess that inter-state character; let the United States levy a 
general tax on their capital stockand bonds, and require the 
treasurer of the corporation to pay the tax, and give to the 
corporation a right to deduct the tax paid on account of such 
bonds from the interest paid to the bondholders without regard 
to their residence. The proceeds of these taxes could then be 
distributed among the several"' states in which the corporation 
operated, according to the extent of their business therein.' 
The tax so levied could be called a franchise tax on the 
corporation,' and thus escape the objections presented by the 
Foreign Held Bo11ds Case. Whether this would be declared 
illegal as a direct tax, not levied according to the rule of ap
portionment required by the United States constitution, is not 
certain, under the recent decision in the Income Tax cases. 

The public bonds which have been declared exempt from 

lliin<len der kapitalkrllftigen Staaten, die Hypothekschulden der Landbewohner 

sind zu einem grossen Teil in den Hllnden der Stlldter oder Angehiiriger wohl· 
habender Gemeinden. FUr die verschuldeten Gemeinwesen ist es von Bedeutung, 
die Steuer von dem Zinsertrag, der in ihrem Territorium gewonnen wird, bezw. 
von rlen ihnen wirtschaftlich zugehorigen Person en zu erhalten. "-Schanz, Finanz
Archiv, 1892, ii, s. 12. 

I A similar suggestion to this was made by Prof. Seligman, in respect to the tax

ation of the receipts of certain inter.state corporations, in order to escape the diffi· 
culties attendant on the taxation of receipts of inter-state commerce.-Seligman, 

Taxation of Corp. op. cit., p. 464. Dr. Schanz also has suggested a similar method 
for such difficulties: " Es ist desshalb am besten, im Gemeindessteuerrecht schlecht
weg den Kapitalisten am Wohnort zu fassen und bei driickender Lage stark ver
schuldeter Gemeinden ein zweckmi!ssig ausgebildetes Subventionswesen der 
Ubergeordneten Gemeinschaften eintreten zu lassen (etc.)."-Schanz, Finam
Arthiv, 1892, ii, s, 16. 

' C'f. Railroad Co. vs. Collector, too U. S., 595· 
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taxation are now beyond the taxing power of either the states 
or the federal government; in the former cas.e by the prohibi
tion of the constitution of the United States, in the latter by 
every principle of.justice. Henceforth, however, it would be 
sounder policy to leave su~h property to the operation of the 
tax laws of both state and federal governments! 

'The exemption of such stock is a continual source of fraud and evasion. It 
should not be exempted. "It was bad financiering, even in the darkest hour 
of our n,ational struggle, and is wholly inexcusable now" [in case of conversion). 
. • • "The rate of interest is far less essential than equality in taxation by which 

that interest is paid."-A. Walker, Scienel of Wealtll, 1866, p. 344-
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VI. THE NEGRO IN MARYLAND. By JEFFREY R. BAACKET!". $2.00. 
VII. THE Sl!JPREME COURT OF THE UNITED STATES. By 

W, W. WILLOUGHBY. $1.25. 
Vlll. THE INTERCOURSE BETWEEN THE UNITED 

STATES AND JAPAN. By lNAZO N!TOBE. $1.25. 
IX. STATE AND FEDERAL GOVERNMENT IN SWITZER· 

LAND. By JOHN M. VINCENT. $1.50. 
X. SPANISH INSTITUTIONS OF THE SOUTHWEST. FRANit 

w. BI.ACKMAR. $2.00. 
XI. AN INTRODUCTION TO THE STUDY OF THE CONSTl• 

TUTION. By MORRIS M. CoHN. $1.50. 
XII. THE OLD ENGLISH MANOR; ByCHARLESM.ANDREWS. $1.50. 
XIII. AMERICA: ITS GEOGRAPHICAL HISTORY, 1492-1Bg2. 

By W. B. SCAIFE. $1.50. ~ 
XIV. FLORENTINE LIFE DURING THE RENAISSANCE. 

By W. B. SCA.IFE, $1.50. 
The set ol twelve series is now offered in a handsome library edition for $J6.oo. 
The twelve series, with lourteen extra volumes, altogether twenty-six volumes, 

for $55·00· 
THE JOHNS HOPKINS PRESS, BALTIMORE, lURYL!ND. 
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NINE VOLUMES CO~II'LETED.-The volume• will be 11ent prepatol, 
bound In cloth, 15 tor •lnf;{le volun•~r:t. and $4. for each adclttlonal l'Ol· 
um.e The nine .,~olnmea 531. Unbound 1 $!- ptr volnme. Cople• boond 
ta JtalC morocco ar• otfered at 50 cc::nt1 pu· volume o.ddlttonal to the price 
In ~lot b. 

The most recent publications are the following: 
VOLUME VIII. 

Nos. 2 & 3.-The Housing of the Poor in American Cities. By 
MARCUS T. REYNOLDS, Ph. B., M.A. Price $1.00. 

Nos. 4 & 5.-Public assistance of the Poor in France. By 
EMILY GREENE BALCH, A. B. Price $1.00. 

No. 6.-The First Stages of the Tariff Policy of the United 
States. By WILLIAM HILL, A. M. Price 75 cents. 

VOLUME IX. 
Nos. 1 & 2.-Progressive Taxation in Theory and Practice. By 

EDWIN R. A. SELIGMAN, Ph.D. Price, paper $1.00, 
cloth $1.50. 

No. 3.-The Theory of Transportation. By CHARLES H. 
COOLEY. Price 75 cents. 

No. 4 -Sir William Petty: A Study in English Economic 
Literature. By WILLIAMSON LLOYD BEVAN, .M, A .. 
Ph.D., Price 75 cents. 

Nos. 5 & 6.-Papers Read at the Seventh Annual Meeting, 
"The Modern Appeal to Legal Forces in Economic Life," 
by JOHN B. CLARK, Ph.D.; "The Chicago Strike," by 
CARROLL D. WRIGHT, LL.D; "The Unemployed," by 
DAVIS R. DEWEY, Ph.D.; " The Pope and the Encyclical 
on Labor," by JOHN GRAHAM BROOKS; "Population 
and Capital," by ARTHUR T. HADLEY, A. M. Price 
75 cents. 

VOLUME X. 
Nos. 1, 2 & 3.-The Canadian Banking System, 1817-1890. By 

R. M. BRECKENRIDGE, Ph.D. 476 pages. Price, paper 
$1.50, cloth $2.50. 

O~tt-tixl/i 1Jiscou111 to Mtmbtrs 011 all Orders. Ordtrs for Monographs 
s~ould ~e addrnud to tlu Publishers of the Association, Macmillan & Co., 
66 Fifth Avenue, New York. 

Any person may become an aunual member for $3, or a life-member for $50. 
Subscription, $4 per volume. 

For further information address 

SECRETARY AMERICAN ECONOMIC ASSOCIATION, 

ITHACA, NEW YORK. 




