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FOREWORD,

Mrs. Geffen has kindly invited me to write a
short preface to her work, and it is a pleasure to
respond to the invitation. She is the first woman
to have been called to the Bar in South Africa, and
it is altogether appropriate that she should have
devoted herself to the production of a work dealing
with the law as it specially affects women and
children in this country. This book will, I believe,
apart from its professional value, prove of prac-
tical value to women. Hitherto they have been
left to grope in the dark regarding their rights,
and there are very many men who have the haziest
notions about the law dealing with marital rela-
tions, the contractual rights of women, and respon-
sibilities in relation to children.

The author, while supporting her statements of
the law by adequate reference to authorities, has
wisely embodied them in plain, simple language,
so that any attentive reader may readily understand
their purport. If the book is to be regarded as an
introductory kors d’cenvre, it will be by no means
caviare to the general.

More than thirty years ago legal friends of mine
published, in England, a2 work written in 2 some-
what satirical and cynical vein, entitled “The
Legal Subjection of Men.” They must have
feared that their book might not commend itself
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FOREWORD

to those most interested in the subject, for they
preferred to veil themselves in a decent guise of
anonymity, At that period, many old-fashioned
persons were alarmed at what was denominated
“the rising tide of femininity ”—a -word still
omitted from some dictionaries, Even “suffra--
gette,” since regarded in many quarters as a title
of honour, had not been invented. The thesis of
the writers in question was an admission that sex-
injustice and sex-inequality existed, but “ the facts
show the said injustice and inequality to exist
wholly and solely in favour of women as against
men,” This was a purely rhetorical and exag-
gerated statement. At that date, little more than
a dozen years had elapsed since a woman, in
England, had acquired contractual rights and the
control of her own property. The position, as Mrs.
Geffen shows, was much more advanced under
Roman-Dutch Law, Nearly all the professions,
too, were barred to women. Since that day, we
have seen not only women doctors, but women
advocates, women architects, women directors, and,
as if women were not sufficiently skilled in dialec-
tics, women preachers as well. England has
advanced beyond South Africa in conferring the
franchise on women; and it has been accepted as 2
principle of Government policy that it will be still
further extended to them on the same terms as it
is enjoyed (?) by men. In several countries
women already possess the same voting rights as
men. But the general mass of legislation affecting
women which has been enacted during the last
thirty years 1s testimony in itself that there was
much to remedy, and that medieval conceptions of
the position of women under the law were dis-
appearing.
n
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Still more important was the growth of a public
conscience in regard to the care and treatment of
children. It 1s unfortunately only too true that in
many cases the dictates of natural affection have
had to be replaced by the strong arm of the law.
We shudder at the accounts of the exposition of
children in Greek and Roman days, but the tales
of fiendish cruelty which the records of modern
police courts reveal indicate that there is still much
room for improvement in human conduct. At the
same time, much has been done of recent years.
We have only to contrast the legal protection of
children to-day with the position less than a hun-
dred years ago, when Lord Shaftesbury and other
humanitarians began their efforts on behalf of
poor and ill-treated children.

Mrs. Geffen takes a generally favourable view
of the law regarding women as it exists in South
Africa at the present time. I am not sure, how-
ever, that it might not be improved in certain
respects. A glaring instance which occurs to me
is that, under the law as it stands, a woman cannot
claim any share of her husband’s property if he
dies intestate, that 1s, without leaving a will. I
have known several cases of hardship on this
account.

Readers will find much in this work to enlighten
and to guide them.

MANFRED NATHAN.
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INTRODUCTION.

Throughout the Union of South Africa, Bechu-
analand, Basutoland, Swaziland, Southern Rho-
desia and the Mandated Territory of South West
Africa, there prevails the system of law known as
Roman-Dutch Law. It is only in the light of
the history of South Africa, from the time of the
scttlement of the Cape of Good Hope in 1652 by
the Dutch, to the establishment of union between
the Cape Colony, the Orange Free State, the South
African Republic or Transvaal, and Natal on May
3lst, 1910, that this law, as it prevails in South
Africa, can be understood. The only other part of
the world where the principles of Roman-Dutch
Law are now followed, is Ceylon, and fer the same:
historical reason. It, too, was originally a Dutch
folony, and naturally followed Dutch principles of
aw.

History AND SourcEes oF CapE Law.

In 1602 the great trading Dutch East India
Company received its charter from the States-
General of the United Netherlands, and estab-
lished its seat of government in Batavia, in the
islaind of Java. The charter made provision
amongst other things for the establishment of
courts of justice by the Company. Such courts
were established at the Cape of Good Hope, and
they accepted as the common law for that settle-
ment the common law of the Province of Holland.
The Cape was taken from the Dutch by the British
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INTRODUCTION

in 1795, given back in 1803, and in 1806 the Cape

finally capitulated to the British, and the title of

~ Great Britain to it was confirmed by the Treaty of
London of 1814.

In accordance with its invariable constitutional
practice, the British Government made no attempt
to alter the laws and institutions in force in the con-
quered territory, so that the common law of the
Cape Colony (as 1t was now called) remained the
same,

This common law consists, in brief, of the system
of law prevailing in Holland up to the end of the
eighteenth century, and expounded in the text
books of the great Dutch jurists of the golden
period of Dutch jurisprudence. Chicf among
these were Grotius (1583 to 1645), Van Lecuwen
(1625 to 1682), and Johannes Voet (1647 to
1713); while the last of its great exponents were
Van der Keessel (1738 to 1816) and van der
Linden (1756 to 1835). It was Van Leeuwen
who gave this law its name of Roman-Dutch law.

The elements which combined to constitute this
system of law were Roman law, the laws of
Holland founded on old Germanic customs, the
legislation of the towns (which were virtually
small republics), the various legislative enactments

cf the Netherlands, and certain principles of the
Canon Law,

After the French Revolution, the revolutionary
party in Holland came into power, and in 1795
there occurred the Dutch Revolution. The Stad-
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houder, William V| fled to England, and the Dutch
welcomed the French. Holland then fell under
the rule of the French, becoming eventually an
integral part of Napoleon’s Empire. The Code
Napoleon was substituted for the former law of
Holland, and van der Linden discontinued a work
on Roman-Dutch law on which he was engaged n
order to expound the new law. It is the law of
Holland before the adoption of the Code Napoleon
that constitutes the common law of the Cape of
Good Hope and of other parts of South Africa.

At the time of the British occupation of the
Cape, the law used in the courts of that Colony was
to be found in the Roman-Dutch law of the text
beoks, the Groot Placaat Boek (which contained
much of the statute law of the Netherlands), the
Statutes of Batavia, and the Cape local statutes.

Although the law of the Cape remained the
same after its capitulation in 1806, British influence
was at once felt, and there was a gradual attempt
to bring the laws of the Cape into line with those
of England. In 1827 what is known as the First
Charter of Justice was promulgated, by which a
Supreme Court was established. At the same time

the old Dutch Raad van Justitie was abolished.
- The judges appointed within the first few decades
after the Charter of Justice had been granted had
been trained for the English, Scottish and Irish
Bars. Naturally they decided largely according to
the law they were best versed in. Further, instruc-
tions were given that the judges, in transmitting
to the Governor drafts of proposed amendments
of the civil and criminal laws, should make it their
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constant aim to adhere as far as practicable to the
spirit of the law of England. One of the regions
wherein English influence was first manifested
was in the faw of criminal procedure and evidence,
and in the introduction of trial by jury. This
influence was early felt too in the laws relating to
merchant shipping and insurance, and, in brief,
whenever 1t was necessary to introduce a law
referring to purely modern institutions, the
English law on the subject was consulted as a
model.

For these reasons, and also because of its archaic
character in certain respects, and because its prin-
ciples were not as well known to practitioners as
those of English law, being much more difficult of
access, the Roman-Dutch law could scarcely com-
pete at the Cape with English law during the first
half-century of English rule. The late Lord de
Villiers, however, who was Chief Justice of the
Cape from 1874, and later Chief Justice of the
Union until his death in 1914, was largely instru-
mental in securing the definite reinstatement of
the principles of the Roman-Dutch law. The bias
in favour of the principles of English law became
weaker. Where in earlier days it might have been
sufficient to quote English cases and take it for
granted that the Roman-Dutch principles would
coincide with the English ones, it now became
necessary wherever possible to find and apply the
Roman-Dutch prinaple. English decisions are
now followed, when they are followed, because
they are reasonable. They are not authoritative
in South Africa. American cases too, are quoted
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cn occasion, and dectsions on the Scottish common
law are also used in argument, because that law 1s
in certain respects akin to the Roman-Dutch law.

TuEe Laws ELSEWHERE THAN IN THE CAPE.

Natal was annexed to the Cape by Letters Patent
in 1844, and was constituted a separate colony by
Royal Charter in 1856. The Supreme Court Act
of Natal affirms that the Roman-Dutch law as
accepted and administered by the legal tribunals
of the Cape Colony up to the 27th August, 1845
(when an ordinance was passed establishing the
Roman-Dutch law in the Colony of Natal) as
modified by the laws passed in Natal by the
Governor or Legislature is the common law of
Natal [det 39 of 1896 (N), Sec. 211. British
influences were predominant in Natal, and a very
strong bias in favour of English law "shows itself
in its statute law, which is sometimes out of line
with the general trend of legal development in
South Africa. To take one example only, the law
of Natal differs in several respects from that of the
other Provinces with regard to marriage contracts.

In the Boer Republics of the Transvaal and
Orange Free State, the Roman-Dutch law also
obtained. The amended constitution of 1898 of
the Orange Free State affirms that the Roman-
Dutch law is the accepted law of that State in so far
as 1t was found in force in the Cape Colony at the
time of the appointment of the English judges in
place of the previously existing Council of Justice.
Simular provisions were made in the Transvaal
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by a Volksraad Resolution of 1859. English in-
fluences were felt in these Republics also, particu-
larly in the Transvaal, and the decisions of the
Supreme Court of the Cape of Good Hope were
considered of almost as great authority there as in
the Cape. At the end of the Boer War (1899 to
1902), upen the annexation of these Republics to
the British Crown, their legal systems were still
more assimilated to the Cape system by the passing
of statutes similar to those in force at the Cape.
At the same time the decisions of their courts
assumed an increased importance,

In Zululand, which became part of Natal in
1897, the law of Natal, with some reservations,
obtains. In Basutoland the law to be administered,
save between natives, 1s the Cape law as it existed
in 1884, A similar provision was made with regard
to Bechuanaland in 1909, and in Swaziland the
Roman-Dutch law was in 1907 proclaimed to be
the law in force. In Southern Rhodesia, which is
independent of the Union and a British Colony
with responsible government, the law of the Caps
Colony as it existed in June, 1891, applies, save in
so far as it has since been modified by enactments
referring to Rhodesia [Order-in-Council of Oct,
20th, 1898]. In the Protectorate of South West
Africa, for which a Mandate was given to the
Union of South Africa by the Council of the
League of Nations, in pursuance of Article 22 of
the Treaty of Versailles, the common law is the
Roman-Dutch law as it existed in the Cape
Province on the 1st January, 1920 [Proc. 21 of
1919 of the Administrator of the Protectorate].
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Lecar SysTem oF THE UnioN oF SouTH AFRICA.

By virtue of the provisions of the Act of Union,
or South Africa Act, 1909 {which is an Act of the
Imperial Parliament of Great Britain}, there is
now one Supreme Court for the Union of South
Africa, and the former Supreme or High Court of
each colony is a Provincial Division thereof. All
laws, however, which were in force in the respec-
tive colonies at the date of Union continue of force
thercin until repealed or amended by Parliament.
Of chief importance is the Appellate Division of
the Supreme Court, whose judgments are binding
on all other Divisions. Appeals lie to this Court
from the Provindal and Local Divisions of the
Supreme Court, the Native High Court of Natal,
the High Court of Southern Rhodesia, and the
High Court of South West Africa. It 1s the ulti-
mate court of appeal in the Union, for by the
South Africa Act an appeal as a matter of course
to the King-in-Council, 7.e., to the Judicial Com-
mittee of the Privy Council, is excluded. It is still
possible, however, for the King-in-Council to grant
special leave to appeal from a decision of the
Appellate Division, but from recent cases it is
evident that leave will generally be refused, save
in matters of grave constitutional concern. Thus
the decisions of the Appellate Division define the
law for the whole of British South Africa south of

the Zambesi, and for what was formerly German
South West Africa.

‘The Union Parliament is the supreme legislative
authority in the Union of South Africa, and prac-
tically has sovereign power; for although it is
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possible for the Governor-General of the Union
to refuse to assent to a bill passed by both Houses,
it is highly improbable that he would do so. Since
the Union is a real union, and not merely a con-
federation of States, each constituent colony is now
but a province with very curtailed powers, for it
can legislate only on certain matters specified in
the South Africa Act, and on subjects in respect of
which Parliament delegates to it the power of
making ordinances.

The matters on which the provinces are given
authority to legislate are: the raising of provincial
revenues; the borrowing of money on the sole
credit of the province; education other than higher
(though only temporarily); agriculture, within
defined limits; hospitals and charitable institu-
tions; municipal and loal institutions having
functions in any area in respect of the local govern-
ment of or the preservation of health in the area;
local works other than railways and harbours, until
they are declared national works by Parliament;
roads, etc.; markets and pounds; fish and game
preservation; punishments to enforce provincial
laws; and generally all matters of a merely local
nature in the province [S. A. Acz, Sec. 85, as
amended by Act 1 of 1926].

In addition to Acts of Parliament and Provincdal
Ordinances, and the Bye-Laws passed by subordi-
- nate legislative bodies, account must be taken of
Proclamations, Regulations and Orders issued by
the Governor-General or Ministers of the Crown
by virtue of authority given in Acts of Parliament.
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StaTus oF WOMEN.

In order to understand the position of women
under the law of South Africa it is necessary to
refer to the sources of that law: Roman rules,
ancient Germanic customs, and enactments passed
from time to time in accordance with the changing
ideas of different eras.

In the early days of the Roman Law, women
were always under tutelage, no matter what their
status, single, married or widowed. The head of
a family had extensive powers over his children
and all his household, including even the right to
put them to death, although this latter power was
modifted in very ancient times. A son on the
death of his father, if the father were the head of
the family, gained full independence, but a
daughter came under the guardianship of her
nearest male relative, On marriage, 2 woman fell
under the power of her husband, and became a
member of his family.

During the first centuries of the Christian era,
the statutory guardianship of male relatives was
abolished, and & woman could appoint a tutor
selected by herself to assist her in her transactions,
in place of the one formerly appointed for her.
This tutor was expected to comply with her wishes,
and his co-operation was therefore a mere matter
of form. Further, a wife no longer became a
member of her husband’s family, and the hus-
band’s unlimited power over his wife and her
property disappeared. During the same period 2
law was passed making release from tutelage a
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reward to wives who bore children. Finally, by
the time of the reign of the Emperor Diocletian,
the tutelage of women totally disappeared. Hus-
bands and wives had their separate estates (the
common establishment being maintained by the
husband with the assistance of the wife’s dowry),
and a woman could enter into valid transactions
without her husband’s consent. The case with
which divorces could be obtained by both men and
women is a2 matter of notonety.

There is no trace in Roman history of a law of
primogeniture, and from earliest times unmarried
daughters succeeded with their brothers to their
father’s inheritance. During the time of the
Emperor Justinian (527 to 565 A.D.) women
were given an equal standing with men under the
law of succession, for the rules of inheritance were
based by that Emperor solely on the basis of blood
relationship, whether through males or females.

By the time the Roman Law had reached its full
development, women were completely emana-
pated and independent.

The Roman-Dutch law, as far as marriage is
concerned, does not find its inspiration in the
Roman principles, but in the customs of the Franks,
Saxons, Frisians and other Germanic races who
occupied the Netherlands during the first centuries
of the Christian era. In these military communi-
ties full privileges were reserved for the defenders
of the clan, and just as many hundreds of years
earlier in Rome, women were always under tute-
lage. An unmarried woman was under the guar-
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dianship of her father, or failing him, of some
other male relative; a married woman under that
of her husband; a widow with her children under
that of her nearest male ascendant.

Certain laws of the Netherlands passed in the
fourteenth and fifteenth centuries show that
women were still at that time under tutelage,
though later in some places women of full age,
just as in ancient Roman days, could choose their
own guardians. The functions of the guardian
were to assist the woman in Court, give consent to
her dealings with her property, and generally to
exercise the functions of the guardian of a minor.
By the seventeenth century, however, these laws
had fallen into disuse, and unmarried women and
widows could lawfully act for themselves, With
regard to married women, however, the principle
of tutelage prevails to the present day in South
Africa, so that a married woman is deemed to be
under her husband’s guardianship and cannot
transact any business or appear in court without her
husband’s assistance, unless before the marriage
1s celebrated the husband’s power 1s excluded by an
antenuptial contract.

Further, women in South Africa do not yet
possess the right to become members of nor to vote
for the election of members of Parliament, though
they are taxed.

Except in these two important respects women
are 1n a favourable position under South African
law. All children, male and female alike, succeed
to their parents in equal shares. Divorce is granted
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to women on the same grounds as to men. This is
no innovation but forms part of the Roman-Dutch
law. Numerous statutes aim at the suppression of
immorality, and provide for the maintenance of a
high standard of socal life in South Africa.
Although South Africa is not yet one of the great
industrial countries of the world, statutory pro-
visions exist for the preservation of the health of
women in industry and other employment. Iln
brief, though reforms mainly in the direction of
the franchise are required, South Africa ranks with
the most advanced European countries in the posi-
tion and protection which the law accords to its
women.
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CHAPTER ONE.

NATIONALITY OF WOMEN AND
CHILDREN,

The Union of South Africa is one member of
the group of nations constituting the British
Commonwealth of Nations, and its nationals are
British subjects. At the same time it has an in-
dependent national status, and its nationals are
cistinguished from the nationals of the United
Kingdom, Canada, or the other members of the
British Commonwealth of Nations. No person
can be 2 Union national without at the same time
being a British subject, but every British subject
within the Union is not necessarily a national of the
Union. Two Union statutes regulate this dual
status of the nationals of the Union, viz., the
british Nationality in the Union and Naturalisation
and Status of Aliens Act, No. 18 of 1926, and the
Union Nationality and Flags Act, No. 40 of 1927,
The latter Act comes into operation on May 31st,
1928. TFor the purposes of both these Acts the
Union includes the mandated territory of South
West Africa.



NATIONALITY OF WOMEN AND CHILDREN

StaTtus As Britisu SuBJECTS.

Act No. 18 of 1926 (to which the sections below
refer) defines who are to be deemed British sub-
jects within the Union and makes provision as to
the naturalisation of aliens. It adopts, subject to
certain modifications, Part II. of the British
Nationality and Status of Aliens Act of 1914, of
the United Kingdom [4 and 5 Geo. V., Ch. 17]
as amended by the Act of 1918 [§ and 9 Geo. V.,
Ch. 38] and the Act of 1922 [12 and 13 Geo. V.,
Ch. 44], in pursuance of an Empire-wide en-
deavour to introduce uniformity into the law
affecting British nationality and the conditions of
naturalisation.

Unmarried women are, as regards their nation-
ality, in the same position as men.

Married Women.—The wife of a British sub-
ject is in the Union deemed to be a British subject,
and the wife of an alien, an alien [Sec. 12].
Where, however, a man ceases during marriage to
be a British subject, his wife may make a declara-
tion that she desires to retain her British nation-
ality, and thereupon she is deemed in the Union to
remain a British subject [#4d.].

Where an alien is the subject of a State at war
with His Majesty, his wife, if she was 2 British
subject prior to her marriage to such alien, may
make a declaration that she desires to resume
British nationality; and the Minister, if satisfied
that 1t is desirable that she be permitted to do so,
may grant her a certificate of naturalisation for any
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period he deems desirable, and may extend that
period on its termination [#bid.]. Except in this
case, 2 marricd woman may not be granted a certi-
ficate of naturalisation [Secs. 5 (3) and 30 (1)].

Widows and Divorced W omen.—A woman who
was a British subject and has by her marriage
become an alien, does not by reason only of the
death of her husband or the dissolution of her
marriage cease to be an alien; nor does a woman
who by her marriage has become a British subject
cease for the same reason to be a Bntish subject
[Sec. 13].

In the casc of a woman who was a British subject
previous to her marriage to an alien, and whose
husband has died or whose marriage has been dis-
solved, the usual requirements as to residence do
not apply on her making an application for
naturalisation [Sec. 2 (5)].

Family of Person whose Certificate is Revoked.
—In the case of a person whose certificate of
naturalisation has been revoked, the Minister may
by order direct that his wife and minor children
(or any of them) shall cease to be British subjects;
but unless he so directs their nationality is not
affected by the revocation, and they remain British
subjects. It is provided, however, that the wife
of such person within six months after the date of
the order of revocation may make a declaration of
alienage, and thereupon she and any minor
children of her husband and herself cease to be
British subjects and become aliens [Sec. & (1)

(a)}.
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The Minister may not, however, on the revoca-
tion of a husband’s certificate of naturalisation
make an order directing that a wife who was at
birth a British subject shall cease to be a British
subject, unless he is satisfied that if she had held
a certificate of naturalisation in her own right it
could have been properly revoked. The provisions
that exist for making enquiry into cases where it is
proposed to revoke a certificate of naturalisation
apply also to the making of any such order [Sec.

8 (1) (8)].

Minor Children of Persons becoming Aliens—
Where a British subject ceases to be such by declar-
ation of alienage or otherwise every child of his
under twenty-one years of age ceases to be a British
subject, unless such child does not become by the
law of any other country naturalised therein on
that person ceasing to be a British subject [Sec. 14
{1)]. Any child who has so ceased to be a British
subject may within one year after attaining the age
of twenty-one years make a declaration that he
wishes to resume British nationality and thereupon
he again becomes a British subject [Sec. 14 (2)].

Where, however, a widow who is a British sub-
ject marries an alien, any child of hers by her
former husband does not by reason only of her
marriage cease to be a British subject, whether
residing outside His Majesty’s Dominions or not
[Sec. 14 (1)].

Naturalisation of Minors—Where an alien
obtains a certificate of naturalisation the Minister
may include in the certificate the name of any child
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of the alien who is under twenty-one years of age,
and that child, if not already a British subject,
thereupon becomes one; but such child may within
one year after attaining the age of twenty-one
years make a declaration of alienage, in which case
he ceases to be a British subject [Sec. 5 (1)1.

Where the name of a child is included in a certi-
ficate of naturalisation granted to his parent, or
where a child is deemed a naturalised British sub-
ject by reason of residence with his parent in
pursuance of any prior law, such child for the pur-
poses of the Act is deemed to be a person to whom
a certificate of naturalisation has been granted [ Sec.

30 (2)].

The Minister may in his absolute discretion in
any speaal case grant a certificate of naturalisation
to any person under twenty-one years of age
whether or not the conditions required by the Act
kave been complied with [Sec. 5 (2)].

Except as above provided, a minor may not be
granted a certificate of naturalisation [Secs. 5 (3)
and 30 (1)].

Status as Unioxw NaTionavs.

Act No. 40 of 1927, to which the sections below
refer, defines Union nationality. The following
persons are Union nationals:—

(a) any person born in the Union who is
not an alien or a prohibited immigrant;

5
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(%) any British subject who has lawfully
entered the Union, and has been con-~
tinuously domiciled therein for at least
two years, so long as he retains such
domicile;

{¢) any person domiciled in the Union who
lawfully becaine a naturalised British
subject in any part thereof and who has
for at least three years after entry into
such part been continuously domiciled
in the Union, so long as he retains such
domicile and does not become an alien;

(d) any person born outside the Union
whose father was at the time a Union
naticnal or would have been such
national if this Act had at that time
been in force, and who was not in the
service of an enemy State [Sec. 7].

Provisions also exist for the renuncation of
Union nationality.

Unmarried women are, as regards their status
as Union nationals, in the same position as men,

Married Women.—The same principles as de-
termine a married woman’s status as a British sub-
ject within the Union, determine her status as a
Union national. Thus the wife of a Union national
is deemed to be a Union national, and the wife of
a person who is not a Union national is not deemed
to be a Union national [Sec. 2}. 1f, however, a
man ceases during marriage to be 2 Union national,
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his wife may, after making the declaration men-
tioned earlier in this chapter that she desires to
retain British nationality, make a further declara-
tion that she desires to retain status as 2 Union
national, and thereupon she is deemed to remain a
Union national [#4id.].

Widows and Divorced W omen.—A woman who
was a2 Union national, but who has lost that
nationality owing to her marriage, does not by
reason only of the death of her husband or the
dissolution of her marriage regain her Union
nationality, nor does a woman who became a2 Union
national by reason of her marriage cease to be a
Union national by reason only of the death of her
husband or the dissolution of her marriage |Sec.
3.

Children of Persons Renouncing Union Nation-
ality—Where a Union national ceases to be such
by renunciation of his Union nationality or other-
wise, every child of such person who is under
twenty-one years of age ceases to be a Union
national. Any such child may, however, within
one year after attaining the age of twenty-one
years, make a declaration that he wishes to resume
status as a Union national, and thereupon he again
acquires his Union nationality [Sec. 4].

Where a widow who 1s a2 Union national marries
a person who is not a Union national, any child of
hers by her former husband does not by reason only
of her marriage cease to be a Union national (ikd).



CHAPTER TWO.

ELECTORAL RIGHTS OF WOMEN.

Women are not yet completely enfranchised in
South Africa, They may not become members of
nor vote for the election of members of Parliament
(which has sovereign power in South Africa) nor
of Provincial Councils, which, although they have
but a limited sphere of action, rank next to Parlia-
ment in order of importance as legislative bodies.
The qualifications of voters for parliamentary
elections are those which obtained in the several
colonies at the time of the establishment of Union
[S. A. Act, Sec. 36]. In none of the colonies were
women enfranchised. Parliament is, however, at
liberty to amend the law defining the qualifications
necessary to a voter [iid., Sec. 43]. Provincial
Councillors are elected by the parliamentary voters
of the province [ébid., Sec. 70]. Women have
electoral rights in respect of subordinate legisla-
tive bodies, considered below, save in respect of
Natal Local Administration and Health Boards,
which exercise functions similar to those of Cape
Divisional Councils in areas outside boroughs or
local townships. Voters for and members of these
Boards are required to have the qualifications of
parliamentary voters [Ord. 4 of 1926 (N), Sec.
i1].
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Care DivisionarL CounNciLs.

In the Cape Province wide powers are exercised
by Divisional Councils. Their authority extends
to all matters generally affecting the preservation
of health outside municipal or village areas. They
are also empowered to make grants to schools and
colleges within the area of their jurisdiction, to
agricultural societies, and for other purposes. Their
powers and duties further cxtend to the making of
roads and dams; the upkeep of these and other
works; the rating of immovable property; and the
levying of rates.

Women are not eligible for election as Divi-
stonal Councillors [Ord. 13 of 1917 (C), Sec. 41];
and wider powers of voting are given to men than
to women,

The qualifications of voters differ in the Cape
Division and in the other Divisional areas of the
Cape Province.

Voters in Cape Division~—In the Cape division

(1) in a municipality which constitutes the
whole or part of a Divisional Council
district, the municipal voters’ roll 1s the
roll for the Divisional Council district
or for that part of the district which
comes within the Municipal area;

(2) beyond the limits of a municpality,
every one 1s entitled to be put on the
voters’ roll who is of full age and who

10
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is the owner or occupier of immovable
property within the district (but not in
any municipality) which is liable to be
rated by the couacil, and is of the value
of not less than £75.

In the case of joint owners or occu-
piers, all are owners or occupiers and
entitled to be placed on the voters’ roll
if the value is £75 in respect of each
owner or occupier, although not more
than three persons may be enrolled in
respect of any one such property.

Where a husband and wife, however,
are in occupation of any one property or
portion thereof, the wife is not deemed
a joint occupier [Ord. 13 of 1917 (C),
Sec. 25 (1)].

Voters in Other Divisions.—In other divisions
than the Cape, in the case of any municpality with
more than 10,000 inhabitants, after resolution by
the Council, the municipal roll is taken as the
voters’ roll for the Divisional Council district or
portton thereof. In all other parts of a Divisional
Council district, all persons of full age are entitled
to be placed on the voters’ roll if they are

(1)

liable for payment of Divisional Coun-
cl rates as owners of immovable pro-
perty in the district of the assessed
value of not less than £50, or
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(2) occupiers, and have been in occupation
for not less than 12 months previous
to the date of the framing of the voters’
roll, of immovable property in the dis-
trict valued at not less than £100, or,
if not so valved, in respect whereof the
occupier is liable to pay rent or its equi-
valent 1n kind or service at the rate of
not less than £24 per annum. If twoor
more persons of full age have been in
joint occupation, if the value of the
property s not less than £100 for each
occupier, each is entitled to be enrolled
asavoter [Ord. 40f 1926 (C), Sec. 2].

Sons of full age (including stepsons and adopted
sons) who have been in joint occupation for 12
months with thetr father or mother who is the
owner of any immovable property in the district
are entitled to vote if the value of the property is
not less than £100 for each such son. If the value
does not entitle all to vote, so many may be voters
as are entitled by the value, in order of precedence

of age.

No correspording provision eXists giving voting
powers on similar terms to daughters of full age.

No female is entitled to be placed on the voters’
roll as owner or occupier unless the property giving
title to vote be registered in her name, or she be
personally responsible for the rent; but where a
wife is registersd as the owner of property of the
value of £150 or more, and she and her husband

12
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are in occupation thereof, the husband is deemed
to be an occupier (and as such entitled to be placed
on the voters’ roll) {44id.]. A husband, therefore,
has much more extended powers of voting than his
wife has.

Town Covuncits.

Women are entitled to vote for and to become
members of Town Councils on the same terms and
conditions as men.

Cape~—Every person of full age (who is not
disqualified) who has been resident in the munici-
pality for six months and who is the owner or
occupter of any immovable property therein is
entitled to be enrolled on the voters’ roll. ¢ Im-
movable property > means property liable to be
rated at the assessed value of not less than £100
in respect of owners and not less than £200 in
respect of occupiers. When any immovable pro-
perty is jointly occupied by husband and wife, one
of whom is the owner thereof, the other is deemed
the occupier [Ord. 22 of 1925 (C), Secs. 4and 7].

Every person of full age qualified to vote for
the election of Town Councillors, and who owns
or occupies property within the municipality to the
assessed value of £300, is eligible for election as
a counaillor [Ord. 10 of 1912 (C}, Sec. 44].

Transvaal—Every white person, male or
female, of the age of twenty-one years or upwards,
being a British subject who has resided in the
municipality for six months immediately preceding

13
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the notice that the voters’ roll is lying open for
inspection or his application to be registered on the
voters’ roll, may be enrolled as a voter [Ord. 4 of
1927,(T) Sec. 8 {a}]. Any person who 1s qualified
in all respects save that of residence, and is the
owner of rateable property within a municipality
which he does not hold in undivided shares with
other persons is entitled to be put on the voters’ roll
of the ward in which his property is situated. If he
is registered in more than one ward he may elect in
which ward he will vote [ibid., Sec. 8 (5)].

Among the persons not qualified to vote at an
election of Town Councillors are white persons
cohabiting with native or coloured persons [#bid.,
Sec. 11 (2)].

Any person, male or female, qualified to vote at
the election of Town Councillors may be elected
a Councillor {#4id., Sec. 4]. No person, however,
who holds any office or place of profit under or in
the gift or disposal of the Counal, nor the spouse
of such person may be elected or continue to be a
Councillor [#id., Sec. 6]. An exception to this
rule is made in favour of medical practitioners and
their spouses.

Natal —The election of Town Councils is regu-
lated in Natal by Ordinance 19 of 1924 (N) (to
which the following sections refer). Every person
male or female is entitled to be enrolled as a
burgess, and to vote for the election of Councillors,
(a) who is the owner of rateable property within
any ward of the borough of the assessed value of
£50, or who has occupied for a continuous period

14
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of three months immediately prior to the first June
in the current year, rateable property within any
ward of a gross annual value of £10; and (b) who
being a male is entitled to be registered as a Parlia-
mentary voter, or being a female would be entitled
to be so registered, save for her sex [Sec, 13].

A husband and wife may both be enrolled as
burgesses in respect of the same property, if the
assessed value or the gross annual value thereof is
sufficient to qualify two persons as burgesses, other—
wise the qualification extends only to the person in

whose name the property is registered or by whom
it is rented [#id.].

Every person enrolled as a burgess 1s eligible to
be elected a councillor [Sec. 19], unless such
person’s wife or husband is a councillor or holds
any office or place of profit under or in the gift or
disposal of the council [Sec. 20]. A councillor
must vacate office until the next election if he or his.
wife is or becomes interested directly or through
any partnership in any contract with the coundil,

with the exception of certain classes of contracts.
[Sec. 23].

Orange Free State—The election of Town
Councils in the Orange Free State is regulated by
Ordinance 11 of 1925 (O.F.S.}), to which the sec-
tions below refer. Every householder (unless
disqualified for some reason) is entitled to be
enrolled on the voters’ roll and to vote for the
election of councillors [Sec. 11. “ Householder ™
means every person of full age, who (a) being resi-
dent in the municipality, is the registered owner
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therein of immovable property assessed at not less
than £25, or is the occupier of premises therein
assessed at not less than £200; or is the occupier of
any premises for the occupation of which he pays
a rental of not less than £30 per annum, or (b)
being resident outside the municipality owns im-
movable property within it valued at not less than
£100 [Sec. 256].

Every houscholder who is enrolled on the
voters’ roll 1s eligible to be elected a councillor of
a municipality [Sec. 6].

Care Locar Boarrs.

Any area in a Divisional Counal district which
does not come within the jurisdiction of a munic-
pality or of a village management board may, if
the density or character of the population, or sani-
tary or other conditions warrant it, be constituted a
Local Board area.

Every person of full age who owns immovable
property within the area may be enrolled as a
voter by virtue of the same qualifications and on
the same terms as voters for Cape Village Manage-
ment Boards [Ord. 11 of 1921 (C), Sec. 4].
‘Women are not disqualified from membership of
these Boards. :

Natar Towwn Boarbs.

Ordinance 11 of 1926 {N) provides that the
Administrator may declare any area not included

16
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in 2 borough to be a township. These townships
are represented by Town Boards, replacing the
previous Local Boards [Sec. 10].

The qualifications of voters are identical with
those of the voters in a borough and with the same
provisions as to husband and wife both being en-
rolled as voters in respect of the same property
[Sec. 11]. In respect also of their membership of
these Boards, spouses are in the position described
above in the case of Natal Borough Councils [Secs.
21 and 37].

ViLrace CouNcILs.

Women are entitled to vote for and become
members of Village Councils on the same terms
and conditions as men.

Cape~—Every person of full age is entitled to
vote for the election of members of a Cape Village
Management Board, who is the owner of immov-
able property within its area of the assessed value
of £50 or more, in which case he has one vote; if
the value be £500 or more, he has two votes; if it
be £2,000 or more he has three votes. The occupier
of immovable property of the assessed value of not
less than £100 is also entitled to one vote, and so
too is the occupier of any part of a property which
itself is of that value. Not more than three persons
may be voters in respect of the ownership of any
one property. Where a property is jointly occu-
pied by a husband and wxfc, one of whom is the
owner thereof, the other is deemed to be the occu-
pier {Ord. 10 o_f 1921 (C), Sec. 7).
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Every person, male or female, qualified as a
voter, who owns or occupies property within the
area of the Board of the assessed value of £100 or
more, is qualified for election as 2 member of a
Village Management Board [#bid., Sec. 15].

Transveal—The qualifications of voters for
Transvaal Village Councils are the same as those
necessary to voters for Transvaal Municipal Coun-
cils [Ord. 4 of 1927 (T), Sec. 3].

Orange Free State—In the Orange Free State
all persons of full age resident within the area,
who are occupiers of any land or premises for
which a rental of not less than £20 per annum is
paid, or who being resident within or outside the
area, are the registered owners of immovable
property within the area, are deemed to be house-
holders and are qualified to vote at the election of
Village Boards [Ord. 11 of 1925 (O.F.S.), Sec.
2117.

Any householder whose name appears on the list
of voters may be nominated and elected as a
member of the Village Management Board [i4id.,
Sec. 216].

ScHooL Boaros.

Each province of the Union except Natal 1s
divided into school districts, The School Board
is the local body subordinate only to the Provincial
Department of Education, which administers all
school affairs within each such district. In addition
to and subordinate to a School Board, many schools

18
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have also School Committees. In Natal although
schools in certain areas have annually elected
advisory committees there are no school boards, the
administration of school affairs being more directly
controlled by the Education Department itself,

Cape—In the Cape Province women may
become members of school boards and vote at
elections of members. In divisional council areas
the divisional council voters’ roll is the voters’ roll
for school board elections [Ord. 5 of 1921 (C) Sec.
211. In magistraterial areas, that part of such roll
as applies to 2 ward or wards coterminous with the
magisterial area is the school board voters’ roll.
Where, however, no divisional council voters’ roll
exists in any school board area, the parliamentary
voters’ roll for that area is the school board voters’
roll [#6:d.]. Inany muniapal area that part of the
divisional council voters’ roll which applies to the
arex is the voters’ roll for the school board [ibid.,
Sec. 22].

It 3s spectfically enacted that no person is dis-
qualified from being a member of a school board
by sex or by the fact that he is not a ratepayer or
by the fact that he is 2 member of 2 school commit-
tee [idid., Sec. 31].

Transvasl.-—In the Transvaal, although women
are qualified to be members of school boards, no
one being disqualified from membership on
account of sex [Act 25 of 1907 (T), Sec. 40],
there are difficulties in the way of their election,
for—strange anomaly!—they are not qualified as
voters at school board elections. The qualification
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of voters is that of capacity to vote for Parliamen-
tary elections [ébid., Sec. 41].

Orange Free State—In the Orange Free State
women may be members of School Boards and vote
at elections, which, however, are not conducted on
the same system as in the other provinces. A school
board consists of as many members as there are
public schools in the district, not being more than
nine [Ord. 9 of 1920 (O.F.8.) Sec. 8].

The members are elected by delegates nomi-
nated by the Committee of each public school in
the district. Fach Committee nominates three
members as delegates. 1f there is no school com-
mittee the parents nominate three of their own
number as delegates. Each delegate exercises one
vote for each vacancy [ébid., Sec. 9].

Any white person of full age is qualified to be
appointed or elected a member of the school board
of the district in which he resides, and no one is
disqualified on account of sex [iid., Sec. 10].

20



CHAPTER THREE,

ESPOUSALS.

A promise to marry creates 2 binding obligation
without the cbservance of any spedial formalities.
All who are competent to marry may contract es-
pousals, but a promise of marriage made by an
unemancipated minor without the necessary con-
sent of parents is wholly invalid [Greeff w..
Verreaux, 1, M. 151]. As in every other contract
it 1s necessary that both parties should consent
thereto, and a gir] cannot be betrothed without her
consent. The parties must further both realise the
nature of the contract they are entering into. The
obligation created is to marry within a reasonable
time, unless some condition is speafied [Voer
23.1.12].

Formerly the courts had power to grant a decree
of specific performance of marriage, and a person
who broke his promise to marry might find himself
ordered to enter on the marriage by decree of court,
as the result of an action brought by the injured
pacty. Theaction for specific performance of mar-
riage has been abolished by the Marriage Statutes
of the various colonies.
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An action for damages for breach of promise still
remains. Although agreements to marry admit-
tedly arise from sentiment, the law recognises them
as having a money value, and gives pecuniary re-
dress to the injured party when the agreement is
not fulfilled. The action for damages may be
brought by persons of either sex. The plaintiff in
the action 1s not entitled to succeed unless his or
her testimony as to the promise of marriage is cor-
roborated by some other evidence material to such
promise [Heunis v. Joknson 1908 C.T.R.152;
Law 5 of 1870 (N), Sec. 2; and see Ord. 11 of
1910 (Q.F.S.}, Sec. 62, and Proc. 16 of 1902 (T)
Sec. 55].

GRrRoUNDs FOR ACTiON FOR IDAMAGES.

A breach of promise is constituted by such be-
haviour as shows an intention to be no longer
bound by the engagement to marry. Refusal to
carry out the contract may be proved not only by
words to that effect, but by the denial of the
promise or the transference of courtship to another
woman [ Tricgaardt v. van der Vyver 1910 E.D.L.
44]. By marrying another, a person disqualifies
himself from fulfilling his agreement, so that he
breaks his contract and may immediately be sued
for damages. Further, if a married man makes a
promise of marriage, the woman being unaware of
his married state, he simultaneously commits a
breach of his contract to marry which justifies the
woman in bringing an action for damages [ Duncan
v. Willsonn 27 N.L.R. 624].
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A promise to marry one person does not dis-
qualify the promissor from marrying ancther, so
that it is no defence in an action for damages for
breach of promise that either party is under a prior
agreement to marry.

A promise to marry after divorcing wife or hus-
band is not deemed binding in South African
courts, as such bargaining offends public morality
and is opposed to public policy. The ratification of
such a promise, though made after the dissolution
of the marriage, cannot be pleaded as a cause of
action, since it is still the old promise that is the
foundation of the claim [Staples v. Marquard
1919 C.P.D. 181]). For the same reasons, a
promise to marry on the death of wife or husband
would probably not be considered binding.

ASSESSMENT OF DAMAGES.

-The elements that weigh in assessing damages
are the monetary loss suffered by the plaintiff, the
defendant’s means, the social position of the
parties, and the extent to which the plaintiff’s

feelings were wounded [Radlof v. Ralph 1917
E.D.L. 168].

The court does not readily award damages to a
man for the refusal of a woman to marry him
unless he can prove that damage has actually been
sustained [Desco v. Santich 17 C.T.R. 165]}.
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Causes JusTiFYing WITHDRAWAL FROM
CoNTRrACT.

Like every other contract an espousal may be
terminated by mutual consent. One party may,
however, recede from the contract with impunity,
without the consent of the other, for any cause
that impedes the objects of matrimony either
wholly or in part, e.g., if the other party suffers
from some defect inconsistent with the consumma-
tion of the marriage, or from venereal disease or
leprosy [Voer 23.1,15]. Unchastity on the part
of either intended spouse whether prior or subse-
quent to the betrothal, justihes the other, who
knew nothing thereof, in refusing to enter upon the
marriage [Voet 23.1.13].

To these the older law added causes of whatever
nature which might impede the hoped-for concord
and felicity of matrimony {Voer 23.1.715]. Some
of these might possibly be disallowed at the present
day, since when these rules were in force a promise
to marry could be specifically enforced, and conse-
quently a slighter justification for breaking off an
engagement might be permitted; and it has been
held that if a person discovers only after he be-
comes affianced that 2 number of his fiancee’s rela-
tives have been guilty of crimes and of discredit-
able conduct, that does not justify him in breaking
off his engagement [Schnaer v. Jensen 1924
N.L.R.218]. Any person, however, who has been
induced to enter into a betrothal by fraud or
fraudulent representations or concealment, or who
enters into it under a mistake of material fact, is
at liberty to withdraw therefrom with impunity
{#bid.].
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SepucTion,

Claims for breach of promise and for seduction
are often joined in one action.

Seduction is the overcoming of the chastity of
a virgin [Smitsdorf v. Horne, 1 Roscoe at p. 33].
An action for damages for the seduction lies against
the seducer by common law and its object is to
secure to the woman compensation for the loss of
her virginity [#6id.]. She has no action against
the man if she stipulated with him for the
payment of any reward [Veer 48.5.4]; but the
fact that she was aware at the time of her seduction
that the man was a2 married man does not debar
her from bringing the action, as the sole foundation
of the action is the seduction [ Bensimon v. Barton
1919 A.D. 13].

In an action for seduction the man’s oath has
preference over the woman’s if there is no corrobo-
rative evidence to support her statement [ Gleeson
v, Durbein 1868 Buch., 244; de Klerk v. Drake
1920 C.P.D. 511; and see Chap. 13 “ Affliation
Actions ).

The amount of damages awarded is in the dis-
cretion of the court. The considerations that weigh
in assessing damages are the means of the man, the
social position of the parties, and the extent to
which the woman’s chances of marriage have been
diminished. If the seduction was preceded by a
promise of marriage, the damages are usually in-
creased.

The action for seduction may also be brought
together with an action for afhiliation.

25



CHAPTER FOUR.

PRE-REQUISITES OF YALID MARRIAGE.

A large number of natives within the Union still
live under the tribal system, and have therefore
their own particular customs relating to marriage.
There are special codes, both dvil and criminal, and
numerous laws, proclamations, and regulations re-
ferring to such natives. In Natal there are a large
number of Indian immigrants and descendants of
immigrants married according to their own mar-
riage customs, and special laws refer to such
Indians and their wives and families. A considera-
tion of these codes and laws 1s beyond the scope of
this work. Apart from their special provisions the
polygamous unions of natives, Indians and
Mohammedans do not create valid marriages and
are not followed by the consequences of lawful
wedlock [Seedar’s Exors. v. the Master (Natal)
1917 A.D. 302]; and no marriage, even if it is a
monogamous one, is recognised as lawful unless
validated in the manner for which special provi-
sions exist both in the case of natives [ Nggobela v.
Sihele 10 §.C. 346] and of Indians {Indian Relief
Act No. 22 of 1914]; or unless celebrated in due
legal form.

By marriage is meant the legal union and cohabi-
tation of one man with one woman, to endure until
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the death of the first dying, with the intention of
having and rearing legitimate offspring [ Bronn .
Frits Bronw’s Exors. 3 Searle 313]. Since marriage
creates a status, determining the legal position of
the individual in the community, the law of every
avilised country demands that certain conditions
be fulfilled and certain solemnities be observed
before the contract of the parties to marry becomes
effectual. The marriage statutes which are of most
importance in determining these conditions in
South Africa are:—

Cape.—Marriage Order-in-Council of 7th
September, 1838.

Natal.—Ordinance 17 of 1846, which repeals
the existing marriage laws of Natal and
adopts the above Cape provision.

Transvaal.—Law 3 of 1871, regulating the
marriages of white persons.

Orange Free State.—Law 26 of 1899.

South Africa conforms to the general rule of
international law that a marriage valid mn the
country of its celebration is valid everywhere, pro-
vided that it is not polygamous or against natural
law [Seedat’s Exors. v. The Master, supra]. Thus
it recognises marriages validly contracted in any
country. Complications may, however, arise when
persons marry who are subject to the laws of dif-
ferent States, and one State has imposed restric-
tions on the marriages of its citizens which are not
imposed by the other State, or when persons domi-
ciled in one country marry in another country in
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accordance with the law of the latter but not of
the former country. Such difficulties have arisen
in the case of marriages between citizens of dif- .
ferent provinces of the Union [Friedman v, Fried-
man's Exors. 1922 N.L.R. 259; von Abo v. von
Abo 1927 O.P.D. 10 P.H.B 6]; but the proba-
bility of conflicts of law arising in the case of mar-
riages celebrated in the Union between citizens of
the Union is being gradually eliminated by legis-
lation [See Act 17 of 1920 and Act 41 of 1927].
The main points of variance that still exst in the
marriage laws of the different provinces will
appear from what follows.

The requisttes necessary to create a valid mar-
riage in South Africa are:—

(1) physical and mental competence to
marry;

(2) absence of any impediment to the mar-
riage by reason of too close relationship
between the parties either by consan-
guinity (ie., blood-relationship) or
affinity (s.e., the connection by marriage
subsisting between one spouse and the
blood-relations of the other spouse);

(3) absence of impediment by reason of a
subsisting valid marriage of one of the
intending spouses;

(4) consent of the parties;

(5) in the case of minors, consent of
parents;
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(6) in the case of a second marriage, the
payment or securing of the portions due
to the minor children of the former
marriage, i.e., kinderbewijs;

(7) the observance of certain formalities.

Puysicar anp MenTAL CoMPETENCE TO MARRY.

Children below the age of puberty, i.e., boys
under 14 and girls under 12 years of age, are in-
competent to marry, and any alleged marriage of
such persons is null and void [Grozius 1.5.3]. In
the Orange Free State, amongst the marriages
which a marriage officer is forbidden under penalty
to solemnise, are those where the bridegroom has
not attained the age of 18 years or the bride
the age of 15 years, and no special licence to marry
may be granted to such parties [ Low 26 of 1599
{O.F.S.) Secs. 13 and 9].

Persons of unsound mind are incompetent to
contract a marriage, but only while their infirmity
continues and they are incapable of giving consent;
i.e., of entering into the contract voluntarily,
understanding its significance [Prinsloa’s Curator
v. Crafford 1905 T.S. 669].

Persons who suffer from a permanent and in-
curable incapacity to procreate children cannot
marry [Ngwende v. Ngwende 8§ E.D.C. 68].
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ForBibpeEN DEGREES.

Persons who stand to each other in certain
degrees of relationship are forbidden to marry by
common law and by statute.

Cowunon Law Provisions.—In all cases the fol-
lowing are forbidden to marry:—

(1) Ascendants and descendants (i.e.,
parents and children) in the ascending
and descending line ad infinitum.

(2) Collaterals of whom one at least is re-
lated to a common ancestor in the first
degree of descent. Hence there can
be no marriage between a brother and
sister, nor between 2 man or woman and
a descendant of a brother or sister (z.e.,
uncle and niece or great-niece; or aunt
and nephew or great-nephew).

No distinction exists between the whole and the
half blood.

Marriages were formerly forbidden within the
some degrees of affinity as of consanguinity, but
this rule has been altered by legislation.

Marriage between Persons Related through
Affinity.—It is now lawful throughout the Union
for any widower to marry his deceased wife’s sister,,
or any female related to him in any more remote
degree of affinity than the sister of his deceased
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wife, except any ancestor of or descendant from
such deceased wife. A man may not, however,
marry the sister of his divorced wife, or of his wife
by whom he has been divorced, during the lifetime
of such wife. These provisions are contained in
Act 11 of 1920, which applies to the Transvaal and
Natal. The same provisions exist in the Cape
Province, save that there 2 widower may not marry
his deceased wife’s sister, if she is the widow of his
deceased brother [Acr 40 of 1892 (C)]. Mar-
riage between 2 man and his deceased wife’s sister
is not forbidden by the Orange Free State statute
regulating the subject {Ord. 37 of 1903 (0.F.8.)}

In any province of the Union a widow may
marry her deceased husband’s brother or any male
related to her through her deceased hushand in
any more remote degree of affinity than the brother
of her deceased husband, save and except any
ancestor of or descendant from such deceased hus-
band. She may not, however, marry the brother of
her divorced husband or of her husband by whom
she has been divorced during the lifetime of such

husband [4e¢z 17 of 192117,

Marrisges between Persons Related through
Adoption—With regard to those related only
through adoption, the Adoption Act provides that
no marriage 1s authorsed thereby that could not
lawfully have been contracted if the Act had not
been passed, but that the adopting parent and the
adopted child are not placed by the Act as against
each other’s relatives by consanguinity or affinity
within the degrees within which marriage is pro-
hibited [Act 25 of 1923 Sec. 16].
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Transvaal and Orange Free State Provisions.—
Apart from these provisions the Cape and Natal
provinces leave the subject of the degrees within
which marriage i1s prohibited to the common law.
In the Transvaal the persons forbidden to inter-
marry are as follows:—

(@)

(%)

All persons in the ascending and
descending line 24 infinitusn and in the
collateral line to the third degree in-
clusive, including therefore uncle and
niece, aunt and nephew, whether by
blood or affinity;

own nephew and niece when both the
parents of the one are related to both
the parents of the other as own brothers
and sisters (1.e., double first cousins)
{Law 3 of 1871 (T ) Sec. 4, as amended
by Ord. 40 of 1903 (T}].

In the Orange Free State marriage is prohibited
in the following cases:—

(1)

(2)

In the ascending and descending lines
between persons related by legitimate
or illegitimate birth or by marriage;

In the collateral degree,

(@) between brother and sister by
birth legitimate or not;

(#) between uncle or great-uncle
and niece or great-niece by
birth legitimate or not;
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(¢) between aunt and great-aunt
and nephew or great-nephew
by birth legitimate or not;

(3) (a) between cousins whose fathers
are brothers and whose
mothers at the same time are
sisters by hirth legitimate or
not;

(#) Dbetween cousins of whom the
father of one is brother of
the mother of the other, and
at the same time the mother
of the one is sister of the
father of the other by birth
legitimate or not (i.e., double
first cousins)}.

No marriage within other degrees of consanguinity
or affinity than those specified is deemed unlawful
[Ord. 31 of 1903 (O.F.8.), as amended by Ord.
27 of 1906 (O.F.5.)].

Any person, burgher, or inhabitant of the
Orange Free State who proceeds beyond the limits
of the State, and there enters into 2 marriage with a
person related to him or her within the degrees pro-
hibited by the Orange Free State, is subject to a fine
of not less than £100, or in default of payment,
imprisonment for not less than one year [Law 26
of 1899 (O.F.S.) Sec. 27].
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ConNsENT oF ParTizss.

Free consent of the parties, as in other contracts,
1s essential to the validity of a marriage. Thus, if
a girl were induced to take part in a ceremony of
marriage through duress and deceit, she could have
the marriage annulled |Joknson v. Macintyre 10
§.C. 318], and so too if she did not know it was a
marriage she was entering into, but believed it was
a betrothal {Raubens v. Rubens 26 8.C. 617].

CoNseNT OF PARENTS.

In the case of minors, the consent of parents to
the marriage is essential. This consent of parents
is required by the common law, and marriage
officers are forbidden by statute to celebrate the
marriage of a minor where the consent of parents
or guarchans is withheld [Marriage Order-in-
Council 1838 (C) Sec. 10; Act 9 of 1882 (C)
Sec.7; Law7 of 1889 (N) Sec. 4; Low 3 of 1871
(T) Secs. 4 and & Law 26 of 1899 (O.F.S.)
Secs. 9 and 13].

I1f both parents are living the consent of both is
required, but where there arises a difference of
opinion, the will of the father, as natural guardian
of his minor child and head of the family, prevails.
it 1s really, therefore, the consent of the father
alone that is necessary [Joknson v. Macintyre 10
S.C. 318]. 1If the father is dead or unavailable
the mother’s consent is necessary and sufficient
[Solomon v. Hanna 1903 T.5. 460].
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W ken and How Consent is Regquired.——Consent
may be express or implied. It is implied if a
parent knew of the intended marriage and did not
forbid it. 1In fact, in the absence of fraud on the
part of one of the spouses, the publication of banns
is taken to be notice to the parents [Voer 23.2.18].
This rule is adhered to in the case of a marriage by
banns under the Marriage Order-in-Council, 1838
(C) (which also applies to Natal), for that enact-
ment nowhere requires the production in such a
case of the written consent of parents or guardians,
though a marriage officer may not celebrate the
marriage if the parents or guardians forbid it
[Willenburg v. Willenburg 3 B.A.C. 409]. The
same rule applies to marriages celebrated after
notices read by the magistrate in open court—the
equivalent of banns—under Act 16 of 1860 (C)
(Secs. 11 and 28).

In the Transvaal and Orange Free State if any
person admits being a minor, or if such appears to
be the case from other information, and he or she
cannot produce the consent of father or guardian,
it is not lawful to solemnise the marriage of such
person, and the marriage officer so doing is hable
to a penalty [Law 3 of 1871 (T) Sec. 8, as
amended by Act 13 of 1909 (T ) Sec. 5; Law 26
of 1899 (O.F.5.) Sec. 13].

There is no presumption of notice to parents in
the case of 2 marriage by special licence, which dis-
penses with notice to the public, and such a mar-
riage is liable to be set aside at the instance of the
parent, where the Jicence has been obtained by false
declarations [Solomon v. Hanna, 1903 T.8. 460].
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Before a special licence is granted, the magis-
trate must be satisfied that either of the intended
spouses who is a minor has the necessary consent of
parents, guardians or the court, as the case may be
[Act 9 of 1892 (C) Sec. 7; Law 7 of 1899 (N)
Sec. 4; Law 3 of 1671 (T) Secs 4 and 5; Law 26
of 1899 (O.F.8.) Secs. 9 and 10].

Ratification by Parents—The subsequent rati-
fication by parents of a secret marriage has the same
effect as previous consent, so far as the validity of
the marriage and the legitimacy of the offspring 1s
concerned, and fresh solemnities are not required -
[Voet 23.2.19; and see Willenburg v. Willenburg
supral.

Annulment of Marriages.—In the absence of
consent or ratification, a marriage will be annulled
by the court on the application of the parent whose
consent was required (whether it be the father or
the mother), if he or she avails himself or herself
of the strict letter of the law [Johnson v. Mac-
sntyre 10 S.C. 318; Solomon v. Hanna 1903 T.S.
460]; and it has been held, even after the minor
has attained the age of 21 years [McCabe v.
Moore, 1909 ED.C. 161]. With regard to this
latter point, however, the law, it is submitted, may
be open to question, as the minor on attaining
majority himself ratifies the contract.

Marriages contracted by minors without consent
are accordingly not absolutely void, but voidable
at the suit of a parent. They are not voidable,
however, by either of the parties to the marnage
on the ground merely of minority, i.e., no one can
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recede from a marriage because at the date of its
celebration he or she was 2 minor and had not
obtained the necessary consent of parents. There
1s nothing in the Marriage Order-in-Council or in
any later Cape statute from which it can be inferred
tha: after the solemnization of a marriage, one of
the parties thereto can have the marriage annulled
merely because the requisite consent was not given
[Willenburg v. Willenburg, supra]; nor can such
an inference be drawn from the marriage statutes
of the other provinces.

Penalties  attacking to Secret Marriages.—
Although nowadays ratification by parents after
the marriage has the same effect as previous con-
sent as far as the validity of the marriage and the
legitimacy of the children are concerned, the con-
sent of parents or guardians must still be given
before the marriage to avoid the penalties imposed
by the Perpetual Edict of Charles V. of the 4th
October, 1540, which is the source of the present
law on the subject [ Mosters v. the Master 3 Roscoe
59]. This Edict was enacted because ¢ daily many
inconveniences are caused in the realm in conse-
quence of secret marriages,” and it provided that
if a major married a minor without obtaiming the
consent of the latter’s parents, he or she could
derive no benefit from the minor’s estate.

The major spouse then can derive no benefit of
any kind from the property of the minor spouse,
whether at the present or at any future time, and
whether by way of gift, legacy, or inheritance, No
nights over the property of the minor spouse are
passed by the marriage, either under the common
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law community of property, or by virtue of any
antenuptial contract [Voet 23.2.20]. If the mar-
riage has been entered into without an antenuptial
contract it i1s deemed and may be declared by the
court to be a marriage out of community, unless
community would be for the minor’s benefit
[Mostert v. The Master 1878 Buch. 8§3]. The
husband of such minor is further excluded from
the administration of or any control over the wife’s
property [Mosterts Trustees v. Mostert 4 S.C.
35].

Consent of Guardians or the Court—The con-
sent of grand-parents, step-parents, or other rela-
tions to the marriage of 2 minor is not needed
{Voer 23.2.15]; but the consent of guardians
where the parents are unavailable is required by
the marriage statutes of all the provinces. A mar-
riage without such consent is not, however, void-
able at the suit of a guardian as it is at that of a
parent |Voet 23.2.16; Moster: v. the Master 1878
Buch. 83]; for it is the injury done to the parents
that entitles them to have the marriage set aside
[Willenburg <. W:llenburg, supra]. Where the
consent of guardians is not given before the
marriage (even though it is given afterwards) the
penalties attaching to secret marriages, detailed
above, apply [ Mostert v. The Master, supra].

Under certain circumstances 2 magistrate or
judge can give consent to the marriage of a minor.
In the Transvaal and Orange Free State 2 magis-
trate has such power of consenting where the con-
sent of parents or guardians is unobtainable owing
to insurmountable difficulties, such as protracted
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absence or other unforseen impediments, if, after
due investigation, he finds that no reasonable
grounds for refusal exist [Law 3 of 1871 (T)
Sec. 16; Law 26 of 1899 (O.F.§.) Sec. 19].

The Orange Free State provision enacts that a
magistrate may not give consent if (a) the father,
or (b) the mother after the father’s decease, or (¢)
the guardian refuses consent. In such a case con-
sent may only be given by the High Court or a
judge thereof. The parents or guardians are cited
to appear before the court in the name of one of the
parties being a major, or in the name of the parent
or guardian of a minor; and the court cannot give
consent unless it is proved that the refusal of con-~
sent by the parent or guardian is wholly without
reason and contrary to the interests of the minor.

In the Cape and Natal provinces, when the con-
sent of parents or guardians cannot be had, owing
to their being insane or absent or incapable in law
or fact of consenting, or if they are induced im-
properly to withhold consent, or are dead, then the
minor can apply to the Judgc President of the
Division, who, if he thinks it a proper marriage,
gives permission for it to be solemnised. The
marriage is then as valid as if the usual consent of
parents or guardians had been given [Marriage
Order-in-Council (C) 1838, Sec. 17; and see Act
350f 1896 (C) Sec. 55}.

In the Transvaal there exists no statutory pro-
vision whereby application may be made to the
court if parents withhold consent, but it has been
held that the Cape statute made no innovation upon
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the common law, and that the Transvaal Supreme
Court has jurisdiction under certain circumstances
to sanction the marriage of a minor to which the
father refuses his consent, .g., where the grounds
of refusal are frivolous or foolish [4. v. B. 1906
T.8.958].

KiNDERBEWITS.

It is a necessary condition attaching to the re-
marriage of a widow or widower, that the portions
due to minor children out of the estate of their
deceased parent have been paid over to the correct
authority to be held in trust for such minors, or
have been secured by Deed of Kinderbewtijs, i.e.,
a mortgage bond guaranteeing the children their
shares, passed by the surviving parent. This sub-
ject is now regulated throughout the Union by the
Administration of Estates Act No. 24 of 1913 (to
which the following sections refer).

It is necessary for a widowed person intending
to remarry first to obtain a certificate from the
Master of the Supreme Court, if such widower or
widow is the parent of a minor child entitled to
claim from him or her any inheritance from the
estate of his or her deceased spouse. Where the
estate of the deceased spouse, or the joint estate of
the deceased spouse and the surviving parent, is of
the value of £100 or more, the certificate must
state that the inheritances due to the minor heirs
have been paid into the Guardian’s Fund or duly
secured, or that there is no inheritance due. Where
any estate is of less value than £100 the certificate
must state that fact [Sec. 56 (1)].
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The security required is the hypothecation of
sufficient immovable property of the surviving
spouse to secure the amount of the inheritances and
their due payment to the satisfaction of the Master.
If there is not sufficient immovable property, the
surviving spouse must find two sureties who bind
themselves as joint principal debtors for the due
payment of the inheritances, renouncing the usual
exceptions [Sec. 55 (1)].

Any such widowed person marrying again with-
out obtaining the aforesaid certificate, forfeits for
the benefit of the minors, at the instance of the
Master, or of any such minor on attaining majority,
a sum equal to one-fourth of his or her own share
in the joint estate of bim or herself and the pre-
deceased spouse. In addition, he or she is liable
to a maximum penalty of £100 fine, or, in default
of payment, six months imprisonment with hard

labour [Sec. 56 (3)].

The certificate must be delivered to the mar-
riage officer or minister of religion before whom
the marriage is intended to be solemnised, and if
he solemnises the marriage without first obtaining
such certificate he is liable to the same maximum
penalty in addition to any other penalty he is‘Iiable
to incur {Sec. 56 (4)]. The Master’s certificate
is required whether the marriage is by special
licence or by banns [ Sec. 56 (1)].

Annus Lucrus.

The old Dutch law, following the Roman law,
prohibited the re-marriage of a widow within 2
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certain period, known as the year of mourning.
This rule, the object of which was to do away with
uncertainties as regards paternity, is not in force
in the Cape or Natal. In the Orange Free State
a marriage officer may not solemnise the marriage
of a widower, should three months not yet have
expired since the decease of his wife, nor of a
widow should 180 days not yet have expired since
the death of her husband [Laew 26 of 1899
(O.F.8.) Sec. 13]. Inthe Transvaal, the marriage
of a widow whose marriage is regulated under Law
3 of 1897 (T) (s.e., a native widow), may not be
solemmsed within 300 days of the death of her
husband [Law 3 of 1897 (T) Sec. 4].

ForMarriEes.

A marriage 15 considered as completed as soon
as it has been duly celebrated by a marriage officer,
and all the consequences of marriage, and all the
rights and duties artsing out of the marriage status,
take effect at once {Voer 23.2.931.

Every magistrate is ex officio a marriage officer;
an officer in the public service may be designated a
marriage officer for specified races or defined areas;
and ministers of religion or persons holdmg
responsible positions in any religious community
may be designated marriage officers in order to
solemnise marriages according to Christian, Jewish
or Mohammedan rites, or the rites of any Indian
religion [Act 43 of 1916 Secs. [ and 2}.

Marriages are celebrated either after the publi-
cation of banns or by virtue of special licences,
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Marriage by Banns—In all the provinces pro-
visions are made whereby banns of marriage may
be published in a church. In such a case no mar-
riage may be solemnised until the banns have been
published in the usual manner on three successive
Sundays during divine service, in the parish in
which either of the parties to the intended marriage
or both of them reside. The Cape and the Orange
Free State provisions specifically state that should
the parties reside in different parishes the banns are
to be published in each such parish, and the Cape
enactment 1\ which applies also to Natal) adds that
if they belong to different congregations, publica-
tion of banns must be made in each congregation.
On production of proof that the banns have been
so published, the parties may appear before a mar-
riage officer for the purpose of the solemnisation
of the marriage [ Marriage Order-in-Council 1838
(C) Secs. 210 5; Act 13 of 1909 (T ) Sec. 2; Law
26 0f 1899 (O.F.5.) Sec.3].

Banns may also be published in the court-house.
In the Cape Province, in this case, fourteen days’
residence in the magisterial area is required before
the parties may give the magistrate notice of their
intention to marry. Where the parties live in dif-
ferent districts, notice must be given to the magis-
trate of each district. Such notice is then affixed
by the magistrate in some conspicuous place near
his court-house and is read in open court three times
at intervals of three clear days within twenty-one
days of the receipt of the notice, so as to enable

rsons wishing to raise objections to do so [Aez 16
of 1860 (C), Schedule A].
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Any one who wantonly intending to subject the
parties to ridicule or annoyance transmits to a
magistrate a notice of or objection to an intended
marriage, purporting to be given by some other
person, is liable to punishment. This punishment
is increased if wilfully false notices or objections
are so transmitted [sbid.].

In the Transvaal, the banns are published by
posting them up for a period covering thre succes-
sive Sundays in a conspicuous place at the magis-
trate’s offices, to which the public have access, in the
district in which either of the parties to the intended
marriage or both of them reside [Aez 13 of 1909
(T) Sec. 2}. In the Orange Free State the
banns are published by means of a notice affixed to
the outside door of the courtroom during a period
of three weeks [Law 26 of 1899 (O.F.8.} Sec. 7].
In Natal, the publication of banns is regulated in
a similar manner.

The marriage may thereafter be celebrated by
a marriage officer on the parties making a declara-
tion before him that they know of no lawful im-
pediment thereto.

In all provinces marriages must be solemnised
with open doors, between the hours of 8 a.m. and
4 p.m. The Transvaal Law adds that only in ex-
ceptional crcumstances is it lawful to solemnise
marriages outside the time provided. If no mar-
riage takes place within three months after the
last publication of banns or after the expiration of
the twenty-one days publication of notice in the
Cape, the banns become void [Marriage Order-in-
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Council 1838 (C) Secs. 9 and 21; Act 16 of 1860
(C) Sec. 13; Law 3 of 1871 (T) Secs. 7 and 13;
Law 26 of 1899 (O.F.S.) Secs. 12 and 17].

Where the banns have been published in dif-
ferent places, whether one or both such places are
in another province, or in a place outside the Union,
any authorised minister of religion or marriage
officer may solemnise the marriage after obtaining
written proof that the banns have been duly pub-
lished according to the law of such other province
or place. At the time when the marriage is
solemnised, however, not more than three months
must have elapsed since the last publication of

banns in such other province or place [Aet 20 of
1913 (Sec. 1)].

When the provisions of the law of any province
as to the publication of banns have not been strictly
complied with, owing to (a) an error committed
in good faith by either of the parties in interpreting
them; or (b) any mistake, omission or oversight
on the part of any officer authorised to solemnise
marriages, but the marriage i1s in every other
respect solemnised according to the law of the
province, then, if there is no lawful impediment
to the marriage, the marriage is as valid and bind-
ing between the parties as if the law had been
strictly complied with { Acz 20 of 1913 Sec. 21.

Marriage by Spectal Licence—The publication
of banns or marriage notices is not necessary where
a special licence has been procured. In all the pro-
vinces magistrates are empowered to grant such
special licences.
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Special Marriage Licence Acts exist in the Cape
and in Natal [Adcz 9 of 1882 (C); Act 7 of 1889
(N)]. Both make the same conditions and impose-
the same penalties, The intending spouses are
required to make a declaration before the magis—
trate to the effect that they do not know of any
lawful impediment to their marriage, whether by
reason of kinship or alliance, or the want of consent
of parents, or of any other cause. A minor must
produce a written consent to the marriage from the
person whose consent is required. The magstrate
may question the parties in order to Satlsfy himself
on any peint, and a penalty of five years’ imprison-
ment with hard labour may be imposed on any une
who makes any wilfully false statement either i
the declaration or in reply to the questions of the
magistrate, or who forgcs or alters any consent to
the marriage of a minor, or any marriage licence.

In the Transvaal and Orange Free State, in
order to obtain a speual licence the persons who-
propose to contract the marriage must appear
before a magistrate and answer any questions he
deems fit to put to them in order to assure himself’
that all the requirements necessary for the cele—
bration of a valid marriage in the province have
been complied with. In the Orange Free State
residence of the parties within the province during-
the preceding three months is a usual requirement,.
although it may be dispensed with. If the magis-
trate has a reasonable suspicion that there 1s any--
thing illegal in the marriage, he may examine the
parties or any other person under oath with regard
thereto [Law 3 of 1871 (T) Secs. 4 and 5; Law-
26 of 1889 (O.F.S.) Secs. 9 and 10]. In the
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Transvaal Law it is specified that any one who
knowingly makes a false statement in connection
with any act done to procure the publication of
banns or of a special licence is liable to the penalties
prescri]bcd by law for perjury {Laew 3 of 1871 (T)
Sec. 7].

A marriage licence becomes void in any province
after three months. Within that period, however,
on production of the special licence, a marriage
officer may celebrate the marriage in accordance
with the laws of the province.

Registration and Proof of Marriages—Act 17
of 1923 (to which the following sections refer)
regulates the registration of marriages in the Union
and provides for the appointment of registrars of
marriages. An original and duplicate original
register of any marriage must be signed by the
marriage officer officiating, the parties, and at least
two competent witnesses, before they leave the
premises where the marriage took place [Sec. 39
(1)]. The original register is kept by the mar-
riage officer, who must within one week transmit
the duplicate original duly stamped for record to
the registrar of the province where the marriage
tock place {Sec. 39 (2)]. Every special licence,
together with the duplicate original marriage
Tegister must also thus be transmitted for record
to the registrar by the officer who solemnised the

marriage.

Any registrar or marnage officer, on receipt of a

written application from any person and on pay-
ment of the prescribed fee, must cause search to be
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made in any marriage register in his custody, and
must issue a certificate of any entry contained there-
in or in any documents attached thereto [Sec. 40
(1)]. Every such certificate, duly signed, 1s prima
facie evidence of the particulars set forth therein
in all courts of law and public offices within the
Union [Sec. 40 (2)].

It is an offence to give false information for in-
sertion in a marriage register; or in any way to
tamper with or counterfeit any part of a marriage
register or certified copy thereof [Secs. 44 and
461.
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CHAPTER FIVE.

CONSEQUENCES OF MARRIAGE.

Many of the duties and consequences entailed
by marriage are derived not from the terms of any
contract but from the law. They are the result
of public policy, and have been evolved primarily
with a view to the wellbeing of the State, and not
for the benefit of the parties to the marriage, so
that they cannot be altered by any bargaining
between intended spouses, Among these necessary
consequences of marriage the most important are
the following:—

(1) By marriage both parties become entitled
to the benefit of each other’s society in the widest
sense of the term. They owe each other a duty
of comfort, love, and conjugal fidelity, and are
bound to co-habit with each other [Voer 5.1.7101].
No agreement, whether entered into in an ante-
nuptial contract or verbally, to the effect that the
parties should live apart and not co-habit, would
be upheld in South African courts, such agreement
being contrary to the very essence of marriage and
against public policy.

(2) The husband cannot by his own will for
any cause whatever, sever the bond of matrimony,

51



CONSEQUENCES OF MARRIAGE

nor can the wife; nor can the parties put an end to
marriage by mutval consent [Bromn wv. Frits
Bronw’s Exors. 3 Searle 313]. A marriage can
be dissolved only by a competent court for causes
specified by law as sufficent [Le Mesurier v. Le
Mesurier 1895 A.C. 517; Mostert v. Mostert 2
Searle 1281].

(3) On marriage a wife acquires the domicile
of her husband, for 2 wife’s domicile is in law that
of her husband. This result ensues regardless of
the desires of the parties, and even if the wife lives
apart from the husband [Mason v. Mason 4
E.D.C. 330]. This is a point of much practical
importance when the jurisdiction of a court to grant
divorce is in question [Steyiler v. Steytler 1913
C.P.D. 725].

(4) The law of the matrimonial domicile, 7.e.,
the domicile of the husband at the time of the mar-
riage, regulates the rights of the spouses regardless
of any change of domicile, in regard both to
property acquired in the original domicile, and to
such property as may be acquired after the
change from that domicile [Esz. Reeves w.
Bowker 1919 N.P.D. 258]. Thus the rights
acquired by the law of the matrimonial domicile
cannot be altered by any subsequent change of
domicile [Blatchford v. Blatchford and Others 1
Roscoe 3]).

Although the husband may change his domicile,
and so cause a change in the wife’s domicile, he
cannot vary any rights to the ownership of property
that she may have acquired under the law of the
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matrimonial domicile, so that a change of domicile
from South Africa to Fngland has no effect on the
rights of 2 wife, married in community, to her
share in immovable property purchased in England
by the husband in his own name after such change
of domicile [Chiwell v. Carlyon 14 S.C. 61].
Conversely, where the matrimonial domicile 1s
Fngland, but the parties later become domialed in
South Africa, the wife continues to enjoy the rights
she possesses under the Married Women’s
Property Act of England to hold as her separate
property the earnings acquired by her after her
marriage [ Browsn v. Brown 1920 N.P.D. 248].

The fact that a marriage was contracted in
a particular place does not make that place the
matrimonial domicile. Domicle is not constituted
by mere residence. It is residence in a place to-
gether with an intention of permanently remaining
in that place. Residence without such intention,
and intention to settle in a place when there has
been no residence therein, are alike ineffective to
constitute domicile | Webber v. Webber 1915 A.D.

239].

{5) A husband is bound to support his wife
in 2 manner suitable to his means and position. In
the case of want, either spouse must contribute
towards the maintenance of the other [Voet
25.3.8]; and both spouses are liable for the support
of the children of the marriage. These duties are
enforced whenever the occasion arises, nor is there
any validity in an agreement that they shall not
be enforceable. The question of support is dealt
with in Chapter 13.
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(6) By marriage the spouses, if minors, are
Freed from the control of their parents or guar-
dians [Voet 23.2.17]. The consent of parents or
sguardians is thus not required in the case of the re-
marriage of 2 widow or widower under the age of
21 years [#4id.]. In the case of a man marriage
puts an end to his minority absolutely and com-
pletely [Voer 23.2.23].

{(7) On marriage, the status of a woman
suffers diminution and she falls under the tutelage
of her husband, even though she be advanced in
years and the husband a mere youth, No contract
will be permitted or position tolerated, whereby
this condition is reversed. Thus a2 woman cannot
be appointed curator to the person of her husband,
even if he be insane[in re de Jager 1876 Buch.
228]. She may, however, on occasion be appointed
curator to his property.

The husband’s wish must prevail in all matters
<oncerning the common life. Thus he has the right
to decide where the domicile of the spouses shall
be, and 2 wife who refuses to accompany her hus-
band on his adopting a new domicile is guilty of
desertion [Voer 5.1.101; and see Webber w.
Webber 1914 W.L.D. 51].

The husband is the natural guardian of the
<hildren of the marriage, and is entitled to control
the manner of therr upbringing, though the
interests of the children are the first consideration,
and the mother has the right to apply to court to
safeguard these interests [Neethling v. Shock
1869 Buck. 312]. The mother has, however,
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certain rights of control over the persons of her
children, and thus she may apply to court for an
order restoring her children to her, if it is in their
interest to be near her (as is generally taken to be
the case), and the husband against her wish
intends to remove them out of the country, e.g.,
to England [Ex parte Jensen 18 S.C. 154].
Nevertheless it is the father and not the mother
who is their natural guardian.

(8) The rule of Roman Law is still in force
in South Africa, whereby donations may not be
made between husband and wife. The parties to
an intended marriage cannot exclude the operation
of this law even by inserting a clause in an ante-
nuptial contract that donations shall be permitted
between them. Such a clause is null and void
[Hall v. Hall’s Trustee 3 §.C. 3].

The rigour of the rule making donations
between spouses an absolute nullity was relaxed,
when in the reign of the Emperor Caracalla a law
was introduced (in 206 A.D.), whereby gifts
between spouses were put on a similar footing to
gifts made in view of death. If such gifts were
made, though the donor was free to revoke them at
any time, yet if he predeceased the donee without
having revoked them they belonged to the donee
as if they had been confirmed by the last will of
the donor. This is the position in South African
law too, with regard to such gifts. Donations
between husband and wife are, until the death of
the donor, of no force and effect as against the
donor or his creditors [Van der Byl v. Van der Byl
5 8.C. 170]. 1f the donee dies before the donor,
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the donation lapses, unless the donor subsequently
ratifies the gift or confirms it in his last will [Voet
24.1.7}. 1f, however, the donor dies solvent
without having revoked the gift, the gift is con-
firmed by death and becomes irrevocably the
property of the donee { Haines’ Exors. v. Haines
1917 E.D.L. 40). With regard to the necessity
for registration of gifts over £500 in value there
is considerable conflict of opinion.

There are certzin exceptions to the above rule
forbidding donations between married persons.
Policies of life insurance, up to a certain value, may
be ceded by one spouse to another. This subject is
deait with in Chapter Eleven. Gifts of clothing
and jewellery made by a husband to a wife in order
to enable her to keep up her proper position in
society, if not disproportionate to the husband’s
means, are also permitted [Voer 24.1.11]. So,
too, any savings from her household allowance, if
moderate, may be retained by a wife [Voet
24.1.11; Lide v. Cokhen N.O. 1914 T.P.D.
369]. Nothing is deemed to be 2 donation where-
by a spouse undertakes to give only that which he
was under 2 legal obligation to grant to the other.
A contract whereby a husband has agreed to pay
a certain sum to his wife, living apart from him,
for her maintenance is therefore enforceable
[Pugh v. Pugh 1910 T.P.D. 792]. Further, tes-
tamentary bequests made by one spouse to the other
are not forbidden. It is only to gifts made during
the lifetime of the spouses that the prohibition
extends [Voer 24.1.10].

There are, however, certain other results that
follow on a South African marriage, which the
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parties may successfully avoid by antenuptial
agreement. These consequences relate primarily
to the property of the spouses and are of much
practical importance. They are dealt with in the
following chapter.
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CHAPTER SIX.

MARRIAGE IN COMMUNITY OF
PROPERTY.

The South African law relating to the property
of married persons preserves the ancient common
law of Holland on the subject. As soon as a
marriage is celebrated all the property of both
spouses is taken to form one estate, and each spouse
becomes the owner of one-half of this estate
irrespective of the share he or she brought into the
marriage. The administration of the entire estate
is in the hands of the husband. This is known as
marriage in community of property. All marriages
are in community unless the parties before the
celebration of the marriage enter into a special
agreement excluding it, called an antenuptial con-
tract {Faure v. Tulbagh Divisional Council 8 §.C.
72]. The Court has power to order the execution
in due form, after marriage, of an antenuptial
contract verbally entered into by the parties before
marriage—such verbal agreement being binding
between intending spouses {Fisher v. Fisher 1911
W.L.D.71].

Natal Legislation—To this rule, that all South
African marriages are in community unless an ante-
nuptial agreement provides otherwise, an exception
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1s made in Natal, by Law 22 of 1863 (N). Com-
munity of goods and the liabilities and privileges
arising therefrom are not deemed to have attached
to or existed between parties married out of South
Africa; (although such spouses may, if they please,
exempt themselves from this law by a writing
signed by each of them before two witnesses and
lodged with the Registrar of Deeds within six
months of its execution} [Sec. 2].

It has been decided that the above provision 1s
intended to apply only to those spouses married
elsewhere than in the Union of South Africa,
whose domicile at the time of the marriage was
Natal. Such spouses would by the law of the matri-
monial domictle, .e., of Natal, be married in com-
munity, but this provision frees such marriages
from community, by the mere fact of their being
contracted abroad [Brown v. Brown 1920 N.P.D.
248). The reason underlying the rule appears to
be that often Natal colonists went to Great Britain
to marry, and they married under the misapprehen-
sion that their property rights would be governed
by the law of England [iid.].

CoMMUNITY oF ProOPERTY AND OF PROFIT AND
Loss.

Community of Assers~—On completion of a
marriage, by operation of law and without the need
for any delivery of corporeal or cession of incor-
poreal property, everything owned by either spouse
becomes the common property of both [Voer
23.2.68]. This applies to immovable as well as to
movable property, to rights in personem as well
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as to rights s» rem. Thus the ownership in one-
half of all immovable property registered in a hus-
band’s name passes to the wife, after marriage in
community, without any need for a formal transfer
[Rosenberg v. Dry’s Exors. 1911 A.D. 679].
Where the law of the place where the property is
situated requires certain formalities in connection
with its transfer, an action can be brought to com-
pel transfer to be given in due form [Chiwell v.
Carlyon 14 8.C. 61]. The only classes of property
that do not fall into the community are the follow-
ing:—

(1) Property situated outside South Africa of
such a kind that the law of the country regulating
the right thereto is opposed to its falling into com-
munity. Thus the interest of a wife in a trust
estate in real property situated in England, it has
been held, must be regulated by the law of Eng-
land, and does not fall into the community [Poppe
v. Home, Eagar end Co. I M. 212].

(2) Certain policies of life insurance (for
which see Chapter Eleven).

(3) Property settled on or given or be-
queathed to one of the spouses in such a way as to
exclude it from the community; but only if the in-
tention of the settler, donor or testator to do so be
expressly stated [Bosman v. Richter 2 Searle 78;
Tesselaar’s Trustees v. Blanckenberg’s Exors. 7

Buch. 541.

(4) Clothes and jewellery given for personal
adornment by the husband to the wife during the
time of betrothal [Voer 23.2.78].
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(5) Fideicommissary property, i.e., property
settled on or bequeathed to one of the spouses with
a trust over in favour of a third party [ex parse
van der Walt 1924, O.P.D. 9]; or property not
to be alienated by the spouse inheriting it, although
* the selection of the person on whom the property
1s to devolve at the expiration of the life interest
is left to the choice of such spouse [in re Myburgh
13 8.C. 218; ex parte Estate Orford 1924 E.D.L.
316]. Only the income of such property falls into
the community. If the condition is removed, how-
ever, the property itself falls immediately into
the community [Banks v. Clemenmt N.O. 1921
c.p.D. 197].

It makes no difference if the property be brought
into the marriage or later acquired, for there is
also established by operation of law, as 2 conse-
quence of marriage, a universal community of
acquests, or, as it 1s generally called, community
of profits. This includes all property acquired
by either spouse after the celebration of the mar-
riage, such as the increase, interest or fruits of
property belonging to either of the spouses or to
the community, property bought with common
monies, and all profits accruing through the work
of either spouse, such as salaries and profits of
trading [Voer 23.4.28; 32; 33].

The community established by law thus includes
every kind of property, even property not reduced
into possession before the dissolution of the mar-
riage, but to which the right vested during the sub-
sistence of the marriage [Voer 23.2.84]; save that
if 2 husband has during the marriage purchased
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land, of which he does not obtain transfer untif
after the wife’s death, her estate has no title there—
to [Bekker's Exors. v. Bekker’s Trustee 1908 T.S.
553]. It does not matter in what way the property
was acquired, whether in the name of one spouse
or of both, nor from what source it was acquired,
whether by earnings, inheritance, legacy, or dona--
tion [Voer 23.2.69].

Community of Liabilities~—~Community of
property extends not only to assets but to liabilities.
There is 2 community accordingly of liability for
the debts incurred before marriage by either spouse
[Joknston v. Powell 26 §.C. 35]. Any part of the
joint estate (whether it belonged originally to the
husband or the wife) may be taken in execution
during the subsistence of the marriage to satisfy
the claims of a creditor for any such debt of either
spouse [Voer 23.2.80]. Included in the category
of debts incurred by one spouse before marriage,
is the liability to maintain the children of a former
marriage [Voer 23.2.81 and 82]. Once the mar-
riage has been dissolved, however, the debts of
either spouse incurred before marriage are charge-
able solely against the spouse who contracted them
[Reis v. Gilloway’s Exars. 1 M. 186].

The community of losses includes all commercial
losses, and liability for all debts incurred by the
husband during the subsistence of the marriage,
and for the debts arising from the contracts of the
wife in those cases where she is competent to bind
her husband and the community by her contracts.
It also includes liabilities to third parties arising-
out of fraud or negligence on the part of the hus—
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band. Even losses suffered only after the disso-
lution of the marriage fall into the community, if
the cause of debt was incurred during the subsis-
tence of the marriage, as in the case of liability for
<alls on shares, or of a surety undertaking [Zigui-
dators of Union Bank v. Kiver, 8 S.C. 147 ; Brink
v. Louw 1 Menzies 210].

Respective Positions or HusBanp anp WIrE.

Marital Power of Husband.~—The joint fund
is solely administered by the husband, when mar-
Tiage is in community, by virtue of his marital
power or guardianship. This marital power differs
from ordinary guardianship, which is a legal insti-
tution for the benefit of minors, insane persons, and
persons otherwise incapable of managing their own
affairs. A guardian, in exercising his functions,
does so in order to fulfil his duty towards his ward,
and to benefit him. The marital power of the
husband, on the other hand, is a power secured to
him as master of his family, and his rights to deal
with the property contributed to the joint estate
by the wife do not entail the duties imposed upon
a guardian in dealing with the property of his ward
[Voet 23.2.63].

The husband has complete control of the joint
estate, and transacts all business in connection
therewith. He may incur any debts he pleases,
and these are chargeable to the joint estate. He
may even make extravagant gifts to the detriment
of wife and children. A gift made by a husband
to a third party is accordingly valid, save where icf
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is made in deliberate fraud of the wife [Voer
23.2.54; Davis v. Trustees of Minors Brisiey 18
$.C. 407).

Legal Capacity of Wife.—A woman married in
cornrnumty has no power to deal with any part of
the joint estate, and if she does alienate any portion
thereof, the husband may recover it from the pos-
sessor [Voet 12.6.19]. As a general rule she has
no power to enter into any contract without her hus-
band’s knowledge and consent, and if she does so,
the contract is not binding on her husband or her-
self unless it is acquiesced in or subsequently rati-
fied by the husband [Veer 23.2.42]. The two
main exceptions to this rule are (1) where the
woman is a public trader, (2) where the contract
1s for necessaries [Pretorius v. Hack 1925 T.P.D.
646].

Further, matrimonial disputes apart, a married
woman except in two or three cases has no Jocus
standi in judicio. She is in the position of a minor,
under the marital power of her husband, and can-
not either sue or be sued [Grobler v. Schmilg and
Freedman 1923 A.D. 501]). If the marriage is in
community, the wife cannot contract save as agent
for her husband. He is the person with whom the
contract has been entered into and he must be
brought before the court as defendant, when the
contract is in question. It has been held not to be
enough that he assists the wife [ Pretorius v. Hack
supra]. He has control of the common estate, and
he it is who must be sued, even though the wife is
temporarily absent from him and in a different
jurisdiction [Swmith v. Bard 1917 C.P.D. 616].
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Where a wife is sued in tort, .., when she has
committed a wrong for which she can be compelled
by the aggrieved party to pay damages, she may
defend the action assisted by her husband, for the
right party s before the court [Smith v. Bard,
supra]. This case is somewhat analogous to a
criminal case, where the only person punishable is
the guilty party. A wife’s contractual powers and
her locus standi in judicio, are dealt with more
fully in Chapter Eight.

A woman married in community has certain
remedies, considered below, whereby she may
protect herself from the consequences of her hus-
band’s recklessness, or intention to defraud her, or
in the case of the absence of her husband; and in
Natzl a special provision safeguards the property
of a deserted wife.

Curatorship of Estate when Husband Prodigal
or Insane.—Where the husband is a spendthrift or
a drunkard, the usual course is for the wife to apply
to court for a declaration that he is a prodigal and
for the appointment of a curator to take charge
of the assets of the joint estate. Thus, where it was
shown that the husband’s brain was in 2 diseased
state as the result of recent illness, and that he was
squandering the assets of the common estate, the
court, on application of the wife, appointed a tem-
porary curator [in re Filmer 5 Buch. 2]. This
curatorship of the joint estate may also be given to
the wife [Gradwell v. Gradwell 1924 E.D.L.
3 PH.B 11].

Provisions are made in Act 38 of 1916 for the
detention of insane persons and for the appoint-
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ment of curators to administer their estates, By
this Act, a wife married in community is required
to take charge of the assets of the joint estate,
pending the appointment of a curator or the dis-
charge of the patient [Sec. 62 (3)]. The Adminis-
tration of Estates Act, No. 24 of 1913 (Sec. 83)
provides that women may be appointed curators
as well as men, and by common law a wife could
be appointed to administer the joint estate of her-
self and her insane husband [Voer 23.2.48]. When
nsanity supervenes on the part of the husband, the
wife then may apply to court and be appointed
temporary curator of the jomnt property [ex parze
Ingram 1912 C.P.D. 569].

Interdict Pending Matrimonial Suit.—An inter-
dict against the husband is generally applied for
when the wife institutes an action for judicial
separation or divorce, and fears that the husband
may meanwhile, with the intention of defrauding
her, do away with part of the estate. When such
an interdict 1s granted, the husband is restrained
thereby from alienating the whole or some speci-
fied portion of the joint estate, pending the decision
of the action [Sture v. Sture | Roscoe 51; Um-
gulwa v. Umgulwa 7 ED.C. 73]. 1f no such
interdict is sought and the husband fraudulently
does away with the joint property, the wife, after

divorce, may bring an action for the recovery of
her share theremn [Voer 25.2.7].

Order Protecting Property of Deserted Wife in
Natal.—In Natal a woman is entitled to retain free
from the control of her husband or his creditors
any property she may earn or acquire during the
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time she is deserted, and on prima facie evidence of
desertion she is entitled to an order of a judge or
magistrate protecting such property {Law 13 of
1883 (N) Sec. 10].

Relief Granted by Court in Husband’s Absence.
—In the case of the long-continued unaccountable
absence of the husband, even though it is not pos-
sible to presume death from such absence, a wife’s
half-share in the community has been paid out to
her and the annual interest on the other half of the
joint property awarded to her for the support of
herself and the children [re Nelson 1876 Buch.
130]; and under similar circumstances payment
to the wife of her half-share in an inheritance has
been decreed [in re Miller 1874 Buch. 28]. Simi-
larly, where a husband who had four years pre-
viously taken all the joint estate and deserted the
wife became entitled to an inheritance, the court
granted a rule nisi calling on him to show cause why
one-half therof should not be paid to the wife and
children for their maintenance [ex parte Fourie 8
8.C. 115]. So, too, the court, after advertisement
in the Government Gazette, authorised the pay-
ment of a fideicommissary inheritance to a woman
married in community when her husband had not
been heard of for 25 years [ex parte Meyer 1
Roscoe 285].

In cases of urgency a wife may be appointed
curator of the joint estate during her husband’s
absence, subject to conditions imposed by the order
of court [ex parte Kamfer 1918 C.P.D. 2].
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ErrFecTt oF DEaTH ON THE COMMUNITY.

On dissolution of the marriage by death the
partnership is extinguished [Voer 23.2.90}; and
after payment of the debts due by the joint
estate, the net joint estate is equally divided be-
tween the surviving spouse and the heirs of the
deceased.

Rights and Dusies of Surviving Spouse.—Cer-
tain of the rights and duties of a surviving spouse
are dealt with in the Administration of Estates
Act, No. 24 of 1913, to which the sections below
refer.

The survivor must transmit an inventory of the
joint estate within six weeks of the death to the
Master of the Supreme Court [Sec. 20]. This
inventory must be made in the presence of two
witnesses and of anyone interested as heir or legatee
who wishes to be present. Heavy penalties are
prescribed for non-compliance with the law regard-
ing inventories, and in addition to these a surviving
spouse is liable to forfeit all his or her rights to any
property omitted in the inventory, and to bear any
loss caused to the joint estate by the destruction
or deterioration of such property [Sec. 110]. The
assets of the joint estate remain under the charge
of the survivor until a curator or executor has been
appointed to administer them [Sec. 27). The
executor liquidates the estate so far as is necessary
in order to pay all the debts due by the joint estate,
and the net joint estate is then equally divided
between the survivor and the heirs of the deceased-

69



MARRIAGE IN COMMUNITY OF PROPERTY

The survivor, if he is not the duly appointed
executor, cannot transfer or mortgage any land
belonging to the joint estate and registered in his
own name unless he has first obtained a certificate
from the Master authorising him to do so {Sec.
57]. Such certificate presumably can only be
granted when the survivor has a legal right so to
deal with the land; for the rule of law is that on
death of the wife the husband has no longer any
marital power to deal with her share of the com-
munity, and, in short, that a surviving spouse has
no power to deal in any way, save as executor,
with the deceased’s share of the common estate
[Molle v. van den Berg’s Exors. 1 M. 209].

The Master may authorise the executor, instead
of realising the property of the deceased, to make
it over to the surviving spouse at a valuation made
by a sworn appraiser or other approved person,
where in the opinion of the Master no person
would be prejudiced by such a course, and where
there is no provision to the contrary in the will of
the deceased {Sec. 57].

Where land registered in the name of the sur-
vivor, who is a duly appointed executor, has been
purchased by him from the estate or from a legatee
or an heir, or has been bequeathed to him by the
will of the deceased spouse, or made over to him
by the executor at a valuation as above, such sur-
vivor may deal with the land without first obtain-

ing transfer of the share of the deceased spouse
[Act 13 of 1918 Sec. 52].

Survivor’s Liabilety to Creditors~—Although
«during the marriage the common estate is liable for
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the debts of either spouse incurred before mar-
tiage, after its dissolution it ceases to be so liable,
and such debts are chargeable solely against the
spouse who contracted them [Reis w. Gilloway’s
Exors. 1 M. 186].

If any debts due by the joint estate have, for
some reason, not been paid by the executor, credi-
tors may sue the husband, if he is the survivor, for
the full amount thereof [Stevenson v. Alber:s
1912 C.P.D. 698], though he has recourse agains:
the wife’s heirs to the extent of one-half[Voer
23.2.52], but a surviving wife is liable to creditors
for anly one-half of such debts. It must be shown,
however, that the debts were proved against the
joint estate without success, before she becomes
so hable [Sichel v. de Wer 5 ED.C. 58; Faure ©.
Tulbagh Divisional Council 8 §.C. 72].

DissoLuTtioNn oF THE CoMMUNITY.

The community established by marriage is ended
by the dissolution of the marriage by death or by
divorce. Also, when after seven years there
seems to be no probability of an absent spouse’s
return, due regard being paid to his age, occupation
and the perils to which he is exposed, the estate, it
appears, may be distributed under security [re
Booysen 1880 Foord 187). This was done in one
case after an absence of sixteen years, in circum-
stances pointing to death. One-half of the estate
was paid to the wife and the other half distributed
as if the husband had died intestate [ex parte
Storey 3 ED.C. 150}.
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Community of property may also be changed
by the mutual will of the spouses, or by the last
will of one of the spouses bequeathing the property
of the other upon some new basis, and then that
other adopting the will and accepting benefits
under it. Such testamentary arrangements cannot
affect the rights of creditors, however, and have no
effect during the lifetime of the spouses. The
survivor, further, has the right to repudiate the
will entirely, and to adhere to the community
[Union Government v. Larkan 1916 A.D. 212].

The community can be dissolved during the life-
time of the spouses only by 2 Deed of Separation
either ratified or entitled to ratification under a
decree of judicial separation [ibid.]. Apart from
this case, the community once established by mar-
riage cannot be terminated or altered by any sub-
sequent agreement between the parties (save in
certain circumstances in Natal, for which see Chap-~
ter Seven). A spouse injured by any such post-
nuptial agreement to exclude community, to which
he or she was a party, 15 not bound by such agree-
ment during the marriage [ Coulthard v. Coulthard
1922 W.L.D. 13}, nor after its dissolution
[Scorey v. Scorey’s Exors. 1 Menzies 231]; and
even though the agreement was a notarial one
[ Dancvitch v, Danovitch’s Exors. 1919 T.P.D.

198).
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CHAPTER SEVEN.

ANTENUPTIAL CONTRACTS.

Fach and all of the consequences of marriage
dealt with in the preceding chapter, viz., commu-
nity of property, community of profit and loss, and
the husband’s marital power over his wife’s estate,
may be avoided if the intended spouses enter
before marriage into an agreement known as an
Antenuptial Contract. Any such contract is strictly
and literally interpreted, and any of these common
law consequences of marriage that have not beea
expressly excluded therein still atiach to the mar-
riage |Salz v. Waiggowsky 1919 W.L.D. 90].

A verbal agreement to be married by antenuptial
contract 1s binding as between the parties, and
implies an agreement to be bound by an antenuptial
contract executed in the ordinary form customary
in the Union, excluding community of property
and of profit and loss and the marital power.
Either spouse may after marriage compel the
other to execute such formal contract |Fisher v.
Fisher 1911 W.L.D. 71]. (For form of ante-
nuptizl contract in common use, see appendix.)

In addition to modifying the common law inci-
dents of marriage, antenuptial contracts also fulfil
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other functions, There may be included in them
marriage settlements or gifts, to which third
persons, too, may be parties; and there may be
included also clauses dealing with the devolution
of property after the death of one or both of the
spouses. These settlements, and the position that
arises on insolvency are dealt with in Chapter Nine.

AnrEnvurTiAL CONTRACTS WHICH DO NOT
Excrupe THE MariTan Powsr.

Exclusion of Community—The parties may
contract with each other that there shall be no com-
munity of property between them. In this case
community of profit and loss still attaches to the
marriage, and the husband has the administration
of the wife’s property.

On dissolution of the marriage, each spouse is
credited with his or her own property whether it
has increased or depreciated in value during the
subsistence of the marriage; with property the
right in which had vested in him or her before the
marriage, although the acquisition took place
during the marriage [Voet 23.4.42; 47-49]; and
with money contributed by him or her for the sup-
port of the marriage [ Minter v. Minter’s Exors.
1892 C.L.J. 246]. If the wife’s property has been
sold by the husband during the marriage its value
must be placed to her credit before a division of
the profits is made [Voer 23.4.35]. Thereafter
each spouse is credited with one-half of the net
balance of profits over losses, or debited with one-
half of the net balance of losses over profits, as the
case may be [Voer 23.4.48].
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Opinions are divided as to whether property
acquired by either spouse during marriage as a gift,
legacy, or bequest where the intention of the donor
or testator is not clear should come under the cate-
gory of profits or not. Apparently if the property
is derived from a stranger it is a profit; if from a
blood relation it is the separate property of the
spouse receiving it [Voer 23.4.43]. When 1t is
desired that such property shall be retained exclu-
sively by the spouse acquiring it, a special clause to
that effect is usually inserted in the antenuptial
contract.

Husband and wife are not liable for each other’s
debts contracted before the marriage [Anderson
v. Meyer 1 M. 204]. 1f the husband has used the
wife’s property to pay such debts of his, this must
be brought into account before a division of profits
is made [Voet 23.4.50]; though this can be done
only after all the husband’s creditors have been
satisfled. The same rules apply when the wife’s
property has been damaged in any other way
through the husband’s fraud or negligence [Voer
24.3.21).

Exclusion of Community of Profit and Loss.—
The parties may contract that community of profit
and loss be excluded as well as community of
property. This does not exclude the administra-
tion by the husband of the wife’s property, how-
ever. In such a case the spouses are not liable for
each other’s debts, whether contracted before or
after marriage. An exception exists in the case of
debts incurred for household necessaries, for which
both spouses are liable to creditors (see Chapter
Eight).
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On dissolution of the marriage each spouse takes
what was his or hers originally plus any subsequent
acquisitions he or she may have made. If the hus-
band has encumbered or alienated his wife’s
property (as he may do), she is entitled to com-
pensation, but only after his creditors have been
satishied [Voer 24.3.21].

The spouses may agree between themselves to
share the profits while the husband alone shall bear
the losses. Any such arrangement though valid
between the parties does not affect the rights of
creditors. As far as they are concerned the com-
mon law prevails and community of profits implies
community of losses [ Voet 23.4.48; in re Chiappini

1869 Buch. 143].

Even though community of profit and loss is not
excluded in express terms, when it is agreed that in
addition to the exclusion of community of property
each spouse shall be answerable only for his or her
own debts, this excludes community of loss [ Boyes
v. Verzigman 9 Buch. 229].

A clause may also be inserted in an antenuptial
contract giving the wife the option on her hus-
band’s death to share in the profit and loss or to

receive back her own property.

Prokibition of Husband’s Alienation of Wife’s
Property—In addition to the exclusion of com-
munity of property and of profit and loss it may

be provided that the wife’s property shall be
secured to her and that the husband shall not

alienate or encumber it without her consent.
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Any alienation of her property by the husband
is then void and the wife may recover it [Voer
23.2.63]. Asin the cases mentioned above she has
2 claim for compensation cut of her husband’s
estate, after his creditors have been satisfied.

Powers of Husband.—1f the antenuptial con-
tract contains only the provisions mentioned thus
far, viz., the exclusion of community of property
and of proﬁt and Joss, the husband still retains his
marita] power, which gives him not only the
administration of the joint estate in the case of
community but the administration of the wife’s
separate estate when marriage is out of community.
He may accordingly deal with his wife’s property
in any way and alienate and encumber it without
her consent [Steytler v. Dekkers 2 Roscoe 98).
Save where the husband has been expressly prohi-
bited from alienating the wife’s property, her only
remedy is a claim for compensation from her hus-
band’s estate after all creditors have been paid.

Legal Capacity of Wife—As she is under the
tutelage of her husband, a wife has no right to deal
with her own property, for she cannot, without her
husband’s consent, enter into any valid contracts
(save those specified in Chapter Eight) [Kent v.
Salmon 1910 T.P.D. 637]. 1f she does so, her
contracts bind neither herself nor her husband,
either during the marriage or after its dissolution
[Voer 23.2.42]. She has no more standing to
appear in court than a minor has, and must always
sue or be sued duly assisted by her husband [van
Eeden v. Kirstein 1880 Kotze 184; van Jaarsveldt
v. Legg 1913 C.P.D. 197].
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A husband is of course bound by the contracts of
his wife when she has acted as his agent, e.g., in the

conduct of his business {Jemes v. Central Drapers
1913 E.D.L. 230).

Remedies Accorded to Wife—A wife’s only
means of protecting her property against the
maladministration of her husband are those
which she enjoys even if married in commu-
nity. She may have her husband declared a prodi-
gal and his estate placed under curatorship [ex
parte Meyer 1911 T.P.D. 643]; or else she may
apply to be given the curatorship of her own or of
both estates.

In the case of the husband becoming insane, the
wife may apply for the curatorship of her own
estate, and may also be appointed curator of her
husband’s property [in re de Jager 6 Buch. 228;
ex parte Elder 1921 E.D.L. 318].

A wife married out of community may also
apply for an interdict restraining the husband from
alienating any of her property, or even his own
property, pending an action for divorce or judicial
separation | Hayward v. Hayward 6 E.D.C. 192]).
Any alienation of her property by the husband
after such an interdict has been granted is void,
and the wife may recover her property from the
alienee.

The mere incapacity or absence of the husband
does not entitle the wife to act without the hus-
band’s consent, for his marital control is not thereby
excluded, and if she wishes to enter into some
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transaction, e.g., to transfer property, during suck
absence or incapacity, she must apply to court for
the appointment of a curator to assist her, although
in exceptional circumstances a curator may be dis-
pensed with [ex parte Lazarus 1925 W.L.D. 8].
So, too, when it is impossible to obtain the hus—
band’s consent owing to his desertion, the court may
give the wife leave to enter into a contract, or to
transfer or mortgage her property without his
assistance [ex parze Westerdijk 1 Off. Rep. 286].
Also, when a husband deliberately withholds his
consent or assistance to his wife’s appearance in a
awsuit in a matter beneficial to her, the court may
give her leave to sue or defend without such asstst-
ance [ex parte Lawson 1906 T.F. 169].

AnTENUPTIAL CoNTRACTS WHICH EXCLUDE THE
Marrrar Power,

In addition to the exclusion of community of
property and of profit and loss, the antenuptial con-
tract may and commonly does provide for the ex-
clusion of the marital power. This may be done
in express words or by words signifying that the
wife shall retain the sole exclusive and uncon-
trolled administration of all her property as fully
and effectually as if the marrtage had not taken
place, without the intereference, contro! or assist—
ance of her husband. By this means an independent
position is given to the wife. The husband is no
more entitled to deal with her property than a
stranger would be. She has full powers to enter
into contracts and to deal with her own property
as she pleases, and to mortgage or transfer it with-
out the assistance of her husband [ex parte Kerr

79 T



ANTENUPTIAL CONTRACTS

1911 O.P.D. 12]. If she allows her husband to
alienate any of her property, or to become indebted
to her in any other way, e.g., by lending him money
for his business, she is in the same position as any
other creditor of his [ Mostere’s Trustees v. Mos-
tert 4 8§.C. 35; Rupertrs Trustees v. Ruperti 4
S.C. 22].

There is no implied partnership between the
spouses and their estates are entirely separate. The
wife, further, has no interest direct or indirect in
her husband’s business so as to restrain her from
practising as an advocate when the husband is an
attorney, in a province wherein an advocate 1s for-
bidden to have any interest in an attorney’s business
[ex parte Geffen 1923 T.P.D. 3731. The com-
mon liability of husband and wife for household
necessaries, still, however, remains (see Chapter
Eight). Further, the wife does not need her hus-
band’s assistance in instituting or defending actions
[van Eeden v. Kirstein 1880 Kotze 184; and see
McCullough v. Ross 1918 C.P.D. 389].

REGISTRATION OF ANTENUPTIAL CONTRACTS.

The Deeds Registries Act, No. 13 of 1918, to
which the following sections refer, provides that
no antenuptial contract executed in the Union has
any force or effect in the Union as against the
creditors in insolvency of either spouse, unless
registered in a Deeds Registry within the pre-
scribed time [Sec. 28 (3}]; i.e., within one month
after execution or within such further period as
the court may on application allow [Sec. 28 (1)].
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Though an unregistered antenuptial contract is of
no effect against creditors, its stipulations are still
binding as between the parties themselves, and
hold good in favour of children or others entitled
to any benefits thereunder [Steytler v. Dekkers 2
Roscoe 98].

Antenuptial contracts executed in the Union
must be executed before a notary public [Sec. 28
(1)} and they must be witnessed by two competent
witnesses [ Meintjes v. Registrar of Deeds 1915
T.P.D. 228]. Women are competent to witness
notarial deeds [Sec. 53].

An antenuptial contract becomes effective
throughout the Union, since notice of registration
is transmitted to every other Registrar of Deeds
for entry, together with the date of the contract,
names of the parties and date of registration. Such
entries are deemed to be registration of the con-
tract throughout the limits of the registry wherein
the entries are made [Sec. 28 (2)].

Contracts may be registered by order of court,
on good grounds shown, even after the lapse of the
prescribed time, if the terms thereof were agreed
upon between the intending spouses before the
marriage [Sec. 30]. Contracts will be thus regis-
tered because of some bona fide mistake on the part
of the spouses or of the notary, or because of cir-
cumstances over which there was no control; but
relief must be sought timeously. Corroboration
of the allegations of the spouses will be required
as to the fact that a contract was entered into and
as to its terms. Thus, where parties believe that
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they are being married out of community by virtue
of some law other than that of South Africa, a
contract to exclude community will not be implied
[ex parte Orford 1920 C.P.D. 367].

An antenuptial contract executed outside the
Union, whether notarially or not, may be registered
at any time, provided that the contract itself to-
gether with a duplicate, certified by the Registrar
of Deeds (or other officer authorised thereto) of
the place where it was executed, or by a notary
public, and also the duly authenticated marriage
certificate of the parties, is lodged at the time of
registration [Sec. 29]. The law of the place of
execution determines whether the antenuptial
contract has been executed in due form; the law
of the matrimonial domicile as a general rule
determines the effect of the contract [Bosman’s
Trustee v. Bosman 14 S.C. 323; Blatchford v.
Blatchford’s Exors. 1 E.D.C. 367].

Any person, on payment of a fee, may inspect
the registers and records in a deeds registry, and
obtain copies or extracts therefrom [Sec. 29].

PostnupTiar. ConTrACTS anND ExcLusion oF
CommMuNITY IN NATAL.

Only in Natal are there provisions for register-
ing contracts entered into after marriage. By Law
22 of 1863 (N) community does not attach to
marriages contracted outside South Africa. The
operation of this Law is extended to any marriage
celebrated in Natal or elsewhere in South Africa,
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if the spouses signify their desire or intention that
their marriage shall come under this Law. Their
intention must be expressed by an instrument in
writing or contract executed by them at any time
during the existence of the marriage, signed by
each in the presence of two witnesses [Law 22 of
1863 (N) Sec. 7, as amended by Law 14 of 1882
{N)}. Thisinstrument is not binding if not regis-
tered in the Deeds Office within six months of its
execution, and it has been held that it is not only
not binding on third parties, but that it is void as
regards the parties themselves {Trusieces of B.
Sturrock v. Exors. J. T. Sturrock 18 N.L.R. 253].

The combined effect of these provisions is to
render valid postnuptial contracts excluding com-
munity. Once the postnuptial contract is regis-
tered, where the rights of creditors are not affected,
the marriage is deemed to have been one out of
community all the time [Buller N.O. v. Linder
1925 N.P.D.9].

It has been decided that if parties marry in com-
munity in Natal and then adopt the Cape Province
as their domicile, and thereafter enter into a post-
nuptial contract, such contract is of no force in the
Cape Province [Uwnion Govt. v. Larken 1916 A.D.
212]. The position in the other provinces would
probably be the same.

Earnings of Wife—A further provision, also
unknown elsewhere in South Africa, is introduced
by this Law. The earnings of spouses who come
under this Law which have been acquired during
the marriage, are the property of the husband,

83



ANTENUPTIAL CONTRACTS

subject to any liability for debts that would have
existed had not this Law been passed. The pro-
vision does not apply, however, to earnings gained
during a separation of goods, or during a period
when the wife has been maliciously deserted by her
husband. Such earnings belong to the wife, un~
affected by any rights of the husband or his credi-
tors. The liability of a husband to maintain his
wife is not affected by these provisions [Ses. 6].
It is open to the spouses, by 2 written agreement
signed by them in the presence of two witnesses,
to make other arrangements concerning such earn-
ings, and to vary their arrangements, though they
may not thus exempt from liability for debts any
property which would otherwise have been liable
therefor [#6id.]. The provisions of this section
cannot affect the rights of persons not coming
under this Law, e.g., persons married out of com-
munity under some other law, such as that of Eng-
land [Brown v. Brown 1920 N.P.D, 248].
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CHAPTER EIGHT.

CONTRACTS OF MARRIED AND
UNMARRIED WOMEN.

There is no distinction in South African law
between the contractual capacity of unmarried
women and of men, nor are unmarried women of
full age under the necessity of obtaining assistance
in order to institute or defend actions.

ConTracTUAL CaraciTy oF Marriep WOMEN.

The contractual capacity of married women has
been dealt with in the preceding two chapters. To
the general rules there enunciated, exceptions arise
in the case of :he following contracts: contracts for
necessaries; contracts made by a wife who 1s a
public trader; and contracts beneficial to the wife.

Contracts for Necessaries—* The contracts of
the wife in the household management bind herself
and her husband, as though established by the con-
sent of the husband, who tacitly relinquishes the
household affairs and entrusts them to his wife”
[Voet 23.2.46]. A wife may accordingly pledge
her husband’s credit whether he be present or tem-
porarily absent from the home, for food and

85



CONTRACTS OF MARRIED AND UNMARRIED WOMEN

«clothes and such things as are necessary for the
upkeep of the household. She is also entitled to
dispose of movable property of the community of
small value in order to obtain such necessaries [ Du
Preez v. Cohen Bros. 1904 T.8. 157]. The hus-
band is also liable if the wife has borrowed money
for these purposes [Voer 23.2.46]. To what ex-
tent 2 wife may incur obligations, and whether in
any particular case goods purchased were neces-
saries or not, is to be judged by the court, having
regard to the social standing and means of the
parties and their habits of life in the past [Reloo-
mel v. Ramsay 1920 T.P.D. 371]. A wife has
this right of pledging her husband’s credit whether
the marriage 1s in or out of community.

It is an essential condition of marriage that the
-spouses should live together, and the wife pledges
the husband’s credit as manager of the common
household. When spouses are living apart the
husband’s obligations to third parties on his wife’s
«contracts is co-extensive with his duty to support
his wife. Accordingly if the wife is not living with
‘her husband through his misconduct or his deser-
tion he will be held liable for her contracts for
necessaries, since he continues to be liable for her
-support {Coetzee v. Higgins 5 E.D.C. 352; Gan-
nion v. McClure 1925 C.P.D. 137]. The position
s otherwise if the wife unlawfully and without
just cause deserts or lives apart from her husband.
He is not then liable for her contracts even for

necessaries [Bing and Lauer v. van der Heever
1922 T.P.D. 279].

If the spouses are not living together but the
dusband makes the wife an allowance, the question

86



CONTRACTS OF MARRIED AND UNMARRIED WOMEN

arises as to whether he still liable for necessary
goods supplied to her. Since there i1s no common
household, prima facie the wife’s power to bind
her husband ceases to exist [Bing & Lauer v. van
der Heever, supra; Janion v. Watson 6 N.L.R.
234]. The tradesman is put on enquiry, as the
court takes into account the circumstances under
which the parties live apart before holding the hus-
band liable. If the husband fulfils his duty of
support by making the wife an adequate allowance
when they live apart by mutual consent, the trades-
man will not be able to recover from the husband
any more than if the wife had deserted the husband
[Excell w. Douglas 1924 C.P.D. 472].

If the husband is merely absent and the trades-
man is not conversant with the fact or put on en-
quiry, he may still hold the husband responsible for
purchases made by the wife which are reasonable
according to outward manifestations from which
he may judge, provided that he has acted reason-
ably in giving her credit. In this case the fact that
the husband has made the wife an allowance is mm-
material, as he cannot take away his wife’s rights
of pledging his credit by any secret act, such as
forbidding her so to do. He can only take away
this right by some public notice with which the
vendor is expressly or impliedly conversant,
although a judicial injunction agamst the wife,
which was necessary under the older law, would
probably not be required nowadays [Reloomel v.
Ramsay, supra; Frame v. Boyce 1925 T.P.D»
353]. The Cape courts and Transvaal courts have
thus emphasised different aspects of the situation
in these cases.
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A woman entering into a contract for necessaries
is prima facie the agent of her husband [Mason v.
Bernstein 14 §.C. 504]. When the marriage is in
community the husband is liable for the whole
debt. Although the wife has power to bind the
community for such necessaries, her contract is
really the husband’s contract, and he is the person
who must be sued thereon [Swith v. Bard 1917
C.P.D. 616]. If the creditor’s claim is put for-
ward only after the dissolution of the marriage,
and has not been proved against the joint estate,
the surviving wife is liable only to the extent of
one-half, in accordance with the general rule con-
cerning community debts {Grassman v. Hoffman
3 8.C. 282].

When the marriage is out of community and the
marital power is not excluded, though a wife can-
not usually create an obligation binding on herself,
she may do so on her contract for necessaries. If
she makes the purchases in her own name and credit
is given to her, she or her estate is liable to the
vendor for the full amount of the debt both during
the marriage and after its dissolution [Hern &
Co.v.de Beer 1913 T.P.D. 721).

Although the vendor thus may look to the
spouse with whom the contract was made for the
satisfaction of his claim, yet husband and wife have
2 joint liability for debts for necessaries for the
common household purchased by either. The
vendor may hold each spouse liable, when the
marriage is out of community and even when the
marital power is excluded, for one-half of the cost
of necessaries purchased from him during the mar-
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riage, on the assumption that because of the nature
of the things bought it is 2 joint purchase, whether
the purchase was made by the husband or the wife
in his or her own name and on his or her own credit.
This liability attaches to the spouses both during
the marriage and after its dissolution [van Rens-
burg v. Swersky Bros. 1923 T.P.D. 255]. Ii,
however, by express terms the husband or wife
assumes the whole responsibility for the purchase,
and the vendor agrees to look only to him or her,
he would probably not be allowed afterwards to
sue the non-contracting spouse [ibid. az p. 259].

Contracts of Wife who és a Public Trader —A
married woman who is 2 public trader with the
consent of her husband may validly enter into all
the transactions necessary for the proper conduct
of the business, and may enter into binding con-~
tracts, as if her husband had given her a mandate
for the conduct of her own affairs [Voer 23.2.44];
but only within the scope of her business [ Holton
v. Cato 22 N.L.R. 152].

To constitute a woman a public trader, she must
be engaged publicly and openly in some wholesale
or retail branch of commerce, and when this is the
case the husband cannot say that she carried on her
trade without his consent [ Grobler v. Schmilg &
Freedman 1923 A.D. 496]. The husband’s con-
sent may be implied from other circumstances too,
e.g., where the wife has a trading licence in her own
name [Maclntyre v. Goodison 1877 Buch. §3].
If the husband withdraws his permission, the wife’s
power to enter into binding obligations ceases,
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although the rights of third persons cannot be
affected by this fact unless they had notice of the
revocation of authority [Voer 23.2.44].

A married woman may sue and be sued person-
ally on her trade contracts {ven Eeden v. Kirstein,
1880 Korze 182; Grobler v. Schmilg & Freed-
man, supra]. When the marriage is in community
the wife’s contracts in connection with her trade
bind the community, and although the creditor may
sue the wife, he is at liberty to sue the husband
instead [Matson v. Dettmar 1917 E.D.L. 371].

When the marriage is out of community the
husband’s liability probably depends on whether
the wife could be looked upon as the agent of the
husband or not. It appears, however, that the wife
is liable for the full amount of her trade debts both
during the marriage and after its dissolution [see
Hern & Co. v. De Beer 1913 T.P.D. 721].

Beneficial Contracts—A wife entering into a
contract without her husband’s consent is in the
position of a minor acting without the authority of
his guardian. The contract is binding under cer-
tain circumstances, as follows:—

(a) A unilateral contract which is solely to the
wife’s advantage and places no obligations on her,
is enforceable as against the other contracting party
[Voer 23.2.44]. When marriage is in community
payment of any debt must be made to the husband,
as payment to the wife without the husband’s
knowledge does not release a debtor unless it be
proved that the husband received the benefit of
the payment [Brath v. Mulder 1 Menzies 207]).
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(b) A contract which has benefited the wife or
the common estate cannot be treated as a nullity,
and the husband and wife are effectually bound
thereby [Forster w. Becker 1914 E.D.L. 193;
Karsten v. Forster 1914 C.P.D. 919].

(¢) While a married woman cannot be bound
without her husband’s consent by a contract involv-
ing mutual obligations, save as above, she can hold
the other party thereto bound, after her husband’s
death, if she considers that the fulfilment of the
contract is advantageous to her [Voe: 23.2.43].

Wire’s Locus Stanpt v Jupicio i Sezcian
Casgs.

A wife whether married in or out of community
may be sued alone if she has been deserted by her
husband and he is absent from the jurisdiction,
whether on contract [Kunne v. de Beer 1916
C.P.D. 667] or in tort [Molemohi v. Bezuiden-
huit 1913 C.P.D. 756]. She may sue alone only
if she obtains the leave of the court [McCullough
v. Ross 1918 C.P.D. 389]. This leave will be
granted to 2 woman if her husband is unavoidably
absent [i4id.] or has deserted her {ex perte Klop-
per 23 S8.C. 445], whether the action be one on
contract [ibéd.] or for tort [McCullough v. Ross,
supra; MacGregor v. §. A. Breweries, Lid., 1919
W.L.D. 22). Leave may also be given to a wife
to bring an actton if the husband withholds his con-
sent where the action is for her benefit, e.g., an
action for damages [ex parte Lawson 1906 T.H.
169; ex parte Meyer 1920 E.D.L. 300].
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A wife judiaally separated from her hushand
may choose a jurisdictional domicile to regulate
her separate contracts or the conduct of any busi-
ness or trade [Steytler v. Steytler 1913 C.P.D.
725].

A wife has always a locus standi in judicio to
institute or defend actions when the suit is between
husband and wife [Van Eeden v, Kirstein 1880
Kotze 182].

WOoMEN aAs SURETIES,

There is one special protection which women,
both married and unmarried, enjoy under South
African law, and that is when they stand security
for others. A woman who takes upon herself
either wholly or in part the obligations of another,
when action is brought against her on such contract,
may plead special privilege under two rules of law
dating from Roman times, viz., the Semarus-
consultum Vellejanum (A.D. 46), which applies
to all women sureties, and the Awuthentica si qua
mulier (A.D. 556), which specially exempts from
liability a married woman who has stood as surety
for her husband. If, then, she incurs a liability to
a creditor to secure a third person against past or
future advances, 2 woman is entitled to plead her
privilege; but if she later receives value from the
debtor, she is bound to account for the amount
actually received by her, and may claim privilege
only in respect of the balance [Zeederberg w.
Upnion Bank 3 §.C. 290].
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. A woman may nevertheless be validly bound on
her contract of suretyship if she expressly re-
nounces one or both of these privileges as the case
requires. It must be shown, to hold her liable,
that she understood the nature of the rights and
benefits she was waiving [Osk v. Lumsden 3 S.C.
144], even though she renocunces them in writing
[Maasdorp v. Graaff Reinet Board of Executors
3 B.A.C. 482]. The renunciation of benefits must
be clearly made. This is best evidenced by a
notarial instrument, though a notarial instrument
is not essential to the validity of the renunciation
[Oak v. Lumsden, supra; Alport’s Exors. v. Alport
16 8.C. 317].

Even without renunciation of benefits a woman
is bound by her suretyship undertakings in certain
cases:—

(@) A woman public trader is liable where
she undertakes a suretyship for the
benefit of her business [Osk v. Lums-
den, supra}.

(&) A woman is liable who becomes a surety
on good consideration [Le Roux w.
Brink’s Exor. 4 §.C. 74], or who leads
the creditor to believe that this i1s the
case [Oak v. Lumsden, supra].

(¢) Where a woman surety for her husband
is herself indebted to her husband, or
holds herself out as being so indebted,
she is liable [Maasdorp v. Graaff
Reinet Boord of Exors., supra]. This
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is the case too when she is indebted to
any other debtor for whom she stands
security (or holds herself out to the
creditor as being so indebted), at any
rate up to the amount of her indebted-
ness [ Thomas v. Baumann & Gilfillan
1914 T.P.D. 197].

(d) A woman is bound by her contract of
suretyship if she obtains a real benefit
from the transaction [ Bevern's Trustee
v. Kretschmar 11 S.C. 18]; releasing
a husband from gaol, by giving bail for
for him, has been held to be such benefit
[Richter . Transvaal Government
1906 T.S. 146].

Women Signatories to Negotiable Instruments.
—The common law protection given to wamen is
very wide, and it was not unusual for women who
had signed as parties to notes and bills which were
regular and complete on the face of them to deny
Yiability on the ground that the obligation had been
incurred on behalf of their husbands or other per-
sons. This is no longer possible since the passing
of the Bills of Exchange Acts [Acr No. 19 of
1893 (C)}; Proc. 11 of 1902 (T); Law & of
1887 (N); Law 28 of 1902 (O.F.8.)]. Sec.20 of
these Acts (Sec. 21 of the Natal Act) enacts that
capacity to incur liability as a party to a bill is co-
extensive with capacity to contract: provided that
to the validity of a bill accepted or endorsed by a
woman, the renunciation of the benefits Senarus-
consultum Vellejanum and Authentica si qus
mauléer shall not be requisite.
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A woman endorsing a note to which she is not @
party, by signing on the back of it “as surety and
co-principa!l debtor,” without renouncing the bene-
fits above-mentioned, can not be held liable on her
suretyship [Maasdorp v. Graaff Reinet Board of
Exors. 3 B.A.C. 482]. Any third person endors—
ing a note to which he is not a party before the
payee or anyone else, is considered to have under-
taken the obligations not of an endorser, but of an
aval or surety | Ullman Bros. v. Railton 1903 T.S.
596]; so that a woman so endorsing a note and not
renouncing her privileges is not liable in any way
on such endorsement [Maasdorp v. Graaff Reiner
Board of Exors, supral.

Sec. 26 of the Acts above-mentioned '(Section
27 of the Natal Act) provides that an accommoda—
tion party is liable on the bill to a holder for value,
whether the latter knew the former to be an accom~
modation party or not. The effect of this, together
with Sec. 20 above referred to, appears to be that
a woman who is really lending her name as an
accommodation party cannot plead her privilege
if she accepts or endorses a bill, or makes 2 note,
or 1s the second or subsequent endorser of 2 note..
If such woman draws a bill, or is the first endorser
of a note, she can plead her privilege only if the
holder is not a holder for value. ¥f the holder
does not know she is an accommodation party he
can recover against her; if he does know, then he
probably cannot [Mackie Dunn and Co. v. Mc—
Master 9 5.C. 212].

95 N



CHAPTER NINE.

MARRIAGE SETTLEMENTS IN ANTE-
NUPTIAL CONTRACTS.

Gi1rTs FroM Huseanp To WIFE.

The settlements most commonly made by ante-
nuptial contract are those by spouses on one
another. Most frequently they are gifts from the
husband to the wife of money or furniture, or
settlements of insurance policies (which are
separately considered in Chapter Eleven). While
the husband remains solvent, such settlements con-
tained in a duly registered antenuptial contract
cannot be disputed, but in the case of insolvency
certain limitations as to their validity are en-
countered.

The Insolvency Act, No. 32 of 1916, consoli-
dates the insolvency laws throughout the Union.
The references below are to this Act as amended
by Act No. 29 of 1926.

The general rule is that any disposition of his
property made by a person when in insolvent cir-
cumstances, not for value, may be set aside on his
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insolvency [Sec. 24 (1)]. 1f such disposition has
been set aside, it cannot give rise to any claim in
competition with the insolvent’s creditors [ Sec. 24
(2)]. “For value ” in this connection sounds in
money, so that a settlement made on a wife by a
husband in an antenuptial contract by way of a mar-
riage gift is a disposition not made for value
[Silver v. Standard Bank 1923 O.P.D. 126; ven
Rensburg v. van Rensburg’s Estate 1923
E.D.L.209].

Such settlements, then, are regulated by the
same rules as apply to other dispositions not made
for value, with the following important exception.
No immediate benefit under a duly registered ante-
nuptial contract, given in good faith by a person to
his wife or any child to be born of the marriage is
liable to be set aside as a disposition without value
unless the sequestration of his estate took place
within two years of the registration of that ante-
nuptial contract [Sec. 25]. It follows that it is
Hable to be set aside if the sequestration of the
husband’s estate does take place within the period
mentioned [Silver v. Standard Bank, supral.

An “immediate benefit ” means a benefit given
by transfer, conveyance, delivery, payment, ces-
sion, pledge, or special mortgage of property, com-
pleted within the three months immediately after
the date of the marriage [Sec. 25].

Dispositions not made for value, if not com-
pleted by the insolvent, cannot give rise to any
claim in competition with the insolvent’s creditors
[Sec. 24 (2)1, so that a wife cannot claim to com-
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pete with her husband’s creditors in the case of any
gift to her made in an antenuptial contract, 1f it
has not been duly completed before the date of
sequestration. Thus a settlement of money pay-
able to the wife on the husband’s death does not
give her a right to claim on her deceased husband’s
estate in competition with his creditors { Van Rens-
burg v. van Rensburg’s Estate, supra).

A provision in an antenuptial contract whereby
2 husband settles money on the wife to be paid out
to her on his insolvency is illegal and of no force
and effect whatever [T rustees of Leigh v. Leigh
18.C. 75}

When a settlement is not an immediate benefit
then the following provisions of the Insolvency
Act relating to dispositions without value apply.
Every disposition of his property made by an in-
solvent not for value, may be set aside—

(a) if, baving been made more than two
years before the sequestration it is
shown that immediately thereafter the
insolvent’s liabilities exceeded his
assets;

(&) if, having been made within two years
of sequestration, the party ciamung
under or benefited by the disposition is
unzable to prove that immediately after
the disposition was made the assets of
the insolvent exceeded his liabilities
[Sec. 24 (1)].
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Where it is shown that the liabilities of the insol-
vent at any time after the making of the disposition
exceeded his assets by less than the value of the
disposition, it may be set aside only to the value of
such excess [#bid. |

Qruer DispostTions 1N ANTENTUPTIAL
CoNTRACTS.

To antenuptial contracts third persons, too, may
be parties. A parent or some other person may
make a settlement on one of the spouses, or on the
issue of the spouses, or some appointed person may
accept a settlement as trustee on behalf of one of
the spouses, or of the issue of the intended mar-
riage. Valid obligations are created by such stipu-
lations, and compliance with them is enforced, so
that if 2 wife has allowed a trust to be created over
her property by antenuptial contract, she cannot
later deal with the property herself, even with her
husband’s consent. The intervention of the trustee
will be necessary in terms of the contract [ Buissine
v, Mulder et Uxor 1 Menzies 162].

In addition to providing for settlements having
effect during life, antenuptial contracts may also
provide for succession on death. In no other case
than this are such agreements, relating to the in-
heritance of or the succession to living persons,
allowed in South African law. Clauses may thus
be inserted in an antenuptial contract stipulating
for the succession of the spouses to one another,
or of third persons to the spouses, or of the spouses
to third persons.
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ALTERATION OF ANTENUPTIAL CONTRACTS.

Once an antenuptial contract has been entered
into, it cannot, during the marriage, be revoked or
altered save by judgment of the court, even by the
mutual consent of the spouses [ex parte de Zwaan
1909 T.S. 676; Buissine v. Mulder et Uxor,
supra]. . All its provisions must be adhered to.
Thus when a disposition of landed property in
favour of a third party amounting to a trust has
been created in an antenuptial contract, such land
cannot thereafter be alienated by the spouses [ex
parte de Zwaan, supra).

Alteration by Judgment of the Court.—The
provisions of an antenuptial contract may, however,
be altered during the marriage by a2 judgment of
the court, on good grounds shown [ex parte Smuts
1914 C.P.D. 1034], on full information as to the
reasons for and the effect of the alteration[ex
parte Craggs 1915 T.P.D. 385], the rights of
creditors becoming such before the new registration
being always safeguarded.

The court has thus ordered the alteration of an
antenuptial contract where the parties desired to
substitute other land for that settled on the wife
and children [ex parte Tasker 26 S.C. 587]. It
has also consented to the cancellation of a trust in
several cases, e.g., where money was settled on the
wife as her absolute property with a trustee in
whom it was to vest, the wife being judicially
separated from her husband, and the trustee having
died [ex parte Kerr 1911 O.P.D. 12}: where the
wife was in present need of money vested in trus-
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tees, the husband and trustees consenting thereto
[Marskall v. Marshalls Trustces 5 Searle 144):
and where money so vested was needed for the
education of the children [ex parte Smuts, supra).

The court may also in speaal cases authorise
spouses to raise loans on the security of life policies
settled by antenuptial contract, for necessary pur-
poses, such as the education of children [ex parte
de Jongh 25 §.C. 90], or business extensions [ex
parte Annear et Uxor 1912 C.P.D. 362].

The court may, however, refuse to vary an ante-
nuptial contract in regard to terms not agreed upon
before the marriage between the spouses, following
the same principles as those applied when an appli-
cation is made to register an antenuptial contract
postnuptially [ex parte Baard er Uxor 1926 C.P.D.
201].

Alteration by Mutual Last Will—Antenuptial
contracts may also be altered by mutual last will
of the spouses [ Union Government v. Larkan 1916
A.D. 212], though the revocation by will of a dis-
position in an antenuptial contract must be specifi-
<ally made [ Ladies’ Christian Home v. 8. A. Asso-
ciation 1915 C.P.D. 467]. Thus the spouses may
depart from a clause providing for the succession
of the one to the other: or they may introduce
<community to take effect after the death of the
first-dying. Either spouse may, however, adhere
to the provisions of the antenuptial contract by so
stating in a later separate will, or by repudiating
the joint will and not accepting any benefits there-
ander [Voet 23.4.62]. The spouses cannot by
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their wills revoke any settlements made by third
persons in the antenuptial contract {Voer 23.4.61].

- Where the spouses have by antenuptial contract
provided for the succession to themselves of third
parties, this arrangement may be altered by mutual
last will, or, as far as his or her own share is con-
cerned, by the surviving spouse[Voet 23.4.631.
If the intended successor, however, was a party to
the contract, and thus acquired a contractual right
thercunder, the succession in his favour cannot be
altered without his consent [Voer 23.4.66] Con-
versely, where the succession of the spouses to a
third person who as a party to the antenuptial con-
tract 1s in question, such party cannot revoke his
settlement in their favour, for his contract is a
binding one [Voe: 23.4.67].

The testamentary arrangements of the spouses
only come into effect on death, however, and cannot
affect the rights of creditors [ Umion Government
v, Larkan, supral.
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CHAPTER TEN.

SEQUESTRATION OF ESTATES OF
MARRIED PERSONS.

The sequestration of insolvent estates is regu-
lated by the Insolvency Act No. 32 of 1916.
Additional provisions dealing specifically with the
insolvency of married persons have, however,
recently been introduced by an amending Act, No.
29 of 1926, in order to more effectually protect
creditors against collusive dealings between hus-
band and wife. The references below are to the
Insolvency Act as thus amended.

The sum total of these provisions is that
although spouses may be married out of commu-
nity, the law tends to regard their property as cne,
as against third persons. The burden of proving
that it is divided and the manner and origin of its
division, is cast upon the spouses whenever the
rights of creditors are in question.

ErrECTS OF SEQUESTRATION.

The effect of the sequestration of the separate
estate of one of two spouses not living apart under
2 notarial deed of separation or a judicial order of
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separation, 18 forthwith to vest in the Master,
unless and until a trustee is appointed, and then to
vest in the trustee of the estate of the insolvent
spouse, all the property of the spouse whose estate
was not sequestrated, as if it were property of the
sequestrated estate, with power to deal with it
accordingly [Sec. 19 (2)].

The trustee may not, however, save with leave
of the court, realise any property ostensibly the
solvent spouse’s until after six weeks’ notice given
to such spouse. Such notice must also be published
in the Government Gazette and in a newspaper
circulating in the district where such spouse resides
or carries on business, and must call on his or her
separate creditors for value to prove their claims
in the manner provided [Sec. 19 (2) (4)].

After the realisation of any of the solvent
spouse’s property, it bears a propomonatc share of
the costs of sequestration as if it belonged to the
insolvent spouse [Sec. 19 (2) (d)].

Property Exempted from Trustee’s Conirol.—
The trustee is required to release such of the sol-
vent’s property as is shown (presumably by such
spouse )—

(1) to have been his or her separate
property immediately before the mar-
riage to the insolvent; or

{(2) to have been acquired by him or her
under 2 marriage settlement; or
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(3) to have been acquired during the mar-
riage with the insolvent by 2 title valid
as against the insolvent’s creditors; or

(4) to be protected as an insurance policy
under Sec. 26 of this Act or under the
Insurance Act No. 37 of 1923; or

(5) to have been acquired with any of the
above classes of property, or with the
income or proceeds thereof [Sec. 19

(2) (a)].

Release of Property by Spouse or by Trustee,—
The solvent spouse may apply to court for an
order releasing any of his or her property vested
in the trustee, or for an order staying the sale of
and releasing such property, or for an order declar-
ing him or her entitled to the proceeds of such
property, before their distribution [Sec. 19 (2)
(¢)]. The court thereupon makes such order as
it thinks just [i44d. ]

The trustee, too, may release and thereafter
establish his title to any property alleged to be that
of the solvent spouse. If he establishes his title,
the creditors of the solvent spouse have no rights
to that property under any of the provisions men-
tioned below [Sec. 79 (5)]; for the property in
such case is that of the insolvent, and not of the
solvent spouse.

Rights of Creditors of Solvent Spouse—~-The
separate creditors for value of the solvent spouse
may prove against the insolvent’s estate as if they
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were creditors of such estate, and with the same
rights, remedies and obligations. Such creditors
rank on the procceds of the solvent spouse’s
property in accordance with their legal priorities
among themselves, and in priority to the separate
creditors of the insolvent. They are not, however,
entitled to rank upon the separate assets of the
insolvent.

If the solvent spouse has obtained the release of
any of his or her property, his or her creditors may
only rank on the proceeds of the property realised
after the property so released has been excussed,
as well as property acquired by the solvent spouse
since the sequestration, but excluding property pro-
tected under the Insurance Act {Sec. 19 (2) (4)].

Meetings of Creditors—No proved creditor of
the solvent spouse may vote at a meeting of credi-
tors (though he may apply to court to set aside any
resolution of creditors interfering with his rights);
nor is he liable to contribution [Sec. 19 (2) (e}].

Amongst the persons who may be examined at
a meeting of creditors are the wife or husband of
the insolvent, and any relatives of the insolvent
within the fourth degree of consanguinity or
affinity [Sec. 55].

Privileges of Solvent Spouse in Special Cases.—
If the solvent spouse carries on business as a
licensed trader apart from the insolvent, or is likely
to suffer serious prejudice through the immediate
vesting of his or her property in the Master or the
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trustee, and is willing and able to make immediate
arrangements whereby the interest of the seques-
trated estate in his or her property will be protected
without such vesting, the court, when making the
sequestration order or later, may declare those
assets or part of them to be excluded from the
operation of the sequestration order for such period
as it thinks fit. During this period, the solvent
spouse may prove his or her claim to such assets,
and the trustee must notify him or her whether he
will release them. If the assets are not so released,
on the expiry of the period they vest in the Master
or trustee [Sec. 19 (3)].

When an application is made to court to seques-
trate the solvent spouse’s estate, on the ground of
an act of inselvency committed by him or her since
his or her estate vested in the Master or the trustee,
and it is found that the act of insolvency is due
to such vesting, the court may postpone the hearmg
of the application or make an interim order, if it
appears that proceedings are being or will be taken
by the solvent spouse to release the property, or
that such property has been released since the
sequestration order was made, and that the solvent
spouse can now discharge his or her liabilities [Sec.

19 (4)}].

ErrFecTs or ASSIGNMENT.

When a deed of assignment of the estate of one
spouse Is registered, an additional effect thereof is
to vest in the assignee all the property of the spouse
whose estate has not been assigned, in just the same
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manner, to the same extent, and subject to the same
conditions, rights, remedies, and obligations with
regard to the assignee, the solvent spouse, and the
creditors of both spouses, as is provided in regard
to the property of a solvent spouse vested in the
trustee of the estate of an insolvent spouse [Sec.
126 (2)).
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CHAPTER ELEVEN.

INSURANCE POLICIES.

Policies of life insurance form an exception to
certain general rules governing the property of
married persons; wiz., that all the property of
spouses married in community falls into the com-
munity; that the wife’s property comes under the
control of the husband, save where an antenuptial
contract provides otherwise; and that donations are
forbidden between spouses. They also form an
exception to the rule that all the property of an
insolvent vests i his trustee in insolvency, and to
the provision vesting in the trustee of an insolvent
spouse the property of the solvent spouse.

The law relating to insurance is consolidated
throughout the Union by the Insurance Act No.
37 of 1923. “ Life Policy ” under this Act means
a policy insuring payment of money on death
(except death by accident only) or the happening-
of any contingency dependent on human life, and
includes an instrument evidencing a contract which
is subject to payment of premiums for a term
dependent on human life or provides for the pay—
ment of an annuity for a term dependent on humarn

life [Sec. 57].
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Polscies Excepted from Husband’s Control.—
Every married woman may efect a policy of insur-
ance upon her own life, or upon the life of her
husband. Every such policy, and every policy
effected by a woman upon her own life before mar-
riage, and the moneys payable in respect of every
such policy are as between the husband and wife,
her sole and separate property free from his con-
trol [Act 37 of 1923 Sec. 25]. In the case of a
marriage in community, such policies enjoy spedial
protection against the husband’s creditors.

Subject to any rights reserved by the intended
husband, a policy of insurance on his or her life
effected in favour of or ceded to or for the benefit
of an intended wife to whom he is afterwards mar-
ried in community of property, is, as between
the husband and wife, her sole and separate pro-
perty, free from his control [ibid. Sec. 26]. In
just the same way, a policy on his or her life,
effected in favour of or ceded by a husband, after
marriage, to or for the benefit of his wife is, as
between the spouses, whether they be married in
<community or not, the sole and separate property
of the wife, free from the husband’s control, and
1s not void as a gift between spouses [4bid. Sec. 271.

The inference appears to be that as against
creditors, except where protection is afforded speci-
fically by either the Insurance Act or the Insol-
vency Act, such policies would be an asset in the
common estate, were it to be sequestrated.
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ProTECTION OF PoLICIES UNDER INsoLvENCY AcT

Protection against the claims of creditors is
afforded by the Insolvency Act, No. 32 of 1916,
Sec. 26, to polidies of life insurance effected by a
husband for the benefit of his wife and children,
both in the case of the wife’s insolvency and of his
own insolvency.

For the purposes of this section “ Policy of Life
Insurance » includes a contract for securing an in-
surance endowment, bonus, or annuity upon the
death of the insured or on the expiration of any
period or on the happening of an event, as well as
a fully paid-up policy granted for the surrender or
exchange of a policy of an equivalent value, but
does not include any other property acquired in
consideration of a surrender, pledge or cession of
a policy [Section 26 (2) (c)].

The protection of the Insolvency Act has refer-
ence only to policies of this nature effected by a
husband for the benefit of his wife or children. As
far as other policies effected by a husband are con-
cerned, or policies effected by some person other
than the husband, the question of whether they are
protected or not falls to be determined by the pro-
visions of the Insurance Act, and is considered
Iater.

Protection against Wife’s Creditors—When a
person before or during marriage has effected in
favour of or ceded to or for the benefit of his wife
any policies of life insurance, these policies, up to
an amount of £2,000 together with bonuses are
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excluded from the wife’s estate if she becomes in-
solvent [Sec. 26 (1)]; i.e., they cannot be seized
by the trustee of her insolvent estate.

Protection against Husband’s Creditors—
Where anyone before or during marriage has in
good faith effected in favour of, ceded to or for the
benefit of his wife or child or both any policies of
Iife insurance at any time more than two years
before his estate was sequestrated, such policies up
to an amount of £2,000, together with any bonus
claimable in respect thereof, arc excluded from
his insolvent estate, or, if he be married in com-
munity of property, from the joint estate of him-
self and his wife [Sec. 26 (2)].

If the policies are settled on the wife under a
duly registered antenuptial contract, and constitute
an “immediate benefit,” i.e., if they are effected
or ceded to the wife within three months of the
date of the marriage, and insolvency does not
supervene within two years of the registration of
the antenuptial contract, there is no limit to the
amount in respect of which the policy is protected
from the contro} of the trustee of the husband’s
insolvent estate, for it is not then hable to be set
aside as a disposition without value [Act 32 of 1916
Secs. 25 and 26 (2)].

Proof of Benefit or Cession.—1It is not sufficient
to protect a policy against the husband’s creditors
that the insurance was effected with the intention
that it should be payable to the wife or children.
Some act must have been done by which this inten-
tion was carried into effect. Thus where 2 man
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takes out a policy on his life, payable to him, his
executors, administrators or assigns, without any
mention therein of his wife or children, they can-
not claim that the policy was effected in their
favour [Wallack’s Trustee v. Wallach 1914 A.D.
202; Dittmar v. Dittmar’s Trustee 1916 W.L.D.
71].

The fact, however, that a formal cession to the
wife is not endorsed on the policy itself, will not
invalidate the cession if it is otherwise complete.
‘Where a policy settled by a husband on a wife in a
duly registered antenuptial contract is delivered,
though there 1s no endorsement on the policy, and
no notice has been given to the insurance company,

the cession to the wife is complete [Morkel v.
Holm 2 8.C. 57].

Policies Ceded or Pledged to Creditors—Every
policy ceded or pledged to any person other than
the wife or child of the insured or a trustee on their
behalf at the time of sequestration, is not protected
to the extent of such cession or pledge [Sec. 26 (2)

(a)}.

Where a policy is protected as to a part only, the
person entitled to the unprotected part may apply
to the insurance company to issue two policies, one
for the unprotected part, and the other for the
protected part, in favour of the parties respectively
entitled thereto. These the company is required
to issue, at the expense of the applicant, and the
original policy thereupon becomes void [Sec. 26
(2) (8)].
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ProTECTION OF PoLIciEs UNDER INsuraNCE AcT.

The sections referred to below are those of the
Insurance Act, No. 37 of 1923.

Policies that have Endured Three Years—A
policy of life insurance on his own life effected by
any person, which has endured for three years
from the date of payment of the first premium, is
preserved to such person up to an amount of
£2,000 plus any bonus claimable in respect thereof.
To this extent the policy cannot during the lifetime
of the insured be seized or taken in execution by
his creditors, nor does it vest on the sequestration
or assignment of his estate under the Insolvency
Act in the trustee or assignee of the estate. A
pledged policy, however, to the extent to which it
is pledged, and the proceeds of a surrendered
policy, are not protected [Sec. 23].

The insured may agree with the company to
exchange his existing policy to the extent to which
it is protected by this section, for a fully paid up
policy, which is wholly protected {bid.].

In addition, a policy protected as above, to the
extent to which it is protected, is not available on
the death of the insured for the payment of credi-
tors as against the claims of—

(s) the surviving spouse, if the

is in community, to one-half of the pro-
tected portion; or
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(#) the surviving spouse or any parent,
child, or stepchild, under the will of
the insured; or

(¢) any parent or child of the insured by
right of intestate succession [Sec. 24].

The protection of these provisions [save only
that of (a) above] is afforded also to a policy
effected by a woman married in community of
property, as against her husband’s creditors. This
1s so whether the policy was effected by her on
her own life before marriage, or on her own or
her husband’s life after marriage, provided that
the policy has endured for three years from the
dat]e of the payment of the first premium [Sec.
25].

Policies for Benefit of Wife—When a person
before or during marriage has effected in favour
of or ceded to or for the benefit of his wife any
policies on his or her life, such policies up to an
amount of £2,000, plus bonuses, are not hable to
be seized or taken in execution by his or her credi-
tors, except in so far as they have been pledged or
ceded to a person other than the wife or her trustee
[Sec. 28 (1)]. This provision does not prevent
the policies being made available for payment of
the husband’s debts under the Insolvency Act

f#5id.]; i.e., unless they are protected by the terms
of that Act,

If the unprotected part of a policy enuring to
the separate benefit of a wife married in commu-
nity be taken in execution by the creditors of the
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community {and it may not be so taken unless the
other available assets of the community are insuffi-
clent to satisty the creditors’ claims), she may be
indemnified against such loss, as between herself
and the community, out of any other policy which
1s protected against creditors by Sec. 23 above [Sec.
28 (2)]1.

Miscellancous Provisions.—When a policy ex-
ceeds the amount for which it is protected, the com-
pany may be required, at the expense of the appli-
cant, to issue substituted policies, one for the bene-
fit of the assured, or whoever is thereto entitled,

and the other for the unprotected residue [Sec.
301.

Where a policy was effected or premiums were
paid with intent to defraud creditors, the court
may order a sum equal to the premiums so paid,
with interest thereon, to be a charge on the policy
and payable out of the proceeds thereof [Sec. 31].

If anyone has effected, or by antenuptial con-
tract or otherwise has lawfully ceded a policy for
the benefit of his wife and his or her children or
some or one of them, or if any trustee who holds
a policy under any such antenuptial contract or
otherwise cannot provide for the payment of the
premiums, he may agree or join with any other
person interested in the policy in agreeing with the
<ompany—

(a) toaccept in lieu thereof a paid-up policy
for such sum as is its equivalent in
value payable at the time and in the
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manner and for the benefit of the per-
son entitled to the sum assured by the
original policy; or

(8) to borrow on security of the policy the
sums necessary to keep or put the policy
in force, and any sum so borrowed and
applied and any unpaid or accrued in-
terest thereon is a first charge on the
policy and value thereof; or

(c) tocommute any existing bonus additions
for temporary or permanent reduction
of premiums or for a cash payment for

payment of any premiums which have
fallen due [Sec. 32].

Poricies EFFECTED BY MiInogs.

Any minor of 18 years or over may effect a
policy on his own life, and he is competent to
exercise all the rights and privileges of a policy
holder in relation thereto as if he were of full age,
except the right to cede or pledge the policy [4es
37 of 1923, Sec. 20].
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CHAPTER TWELVE.

INCOME TAX OF MARRIED PERSONS.

The Income Tax Act, No. 40 of 1925 (to which
the following sections refer), determines the man-
ner of taxation of the incomes of husbands and
wives.

ABATEMENTS.

The abatement to be deducted from the taxable
income of any person to determine the taxable
amount thereof is the total of such of the following
allowances as are applicable:—

(a) £400 in the case of married, widowed
or divorced persons to whom Sec. 14
(4) (a) below applies; £300 in other
cases, to which Sec. 14 {4) (b) below
applies;

(#) Any sum not exceeding £50, paid
during the period in respect of which
a return of income is made, as pre-
miums upon policies under which he,
his wife, or minor children, is or are
insured against death, accident or sick-
ness;
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(¢) Fees or subscriptions not exceeding £10
in the aggregate paid to any friendly or
benefit society during any period in
respect of which a return is made;

(d) £60 for each child or stepchild main-
tained by him, who was or would have
. been if he had lived, under 18 years of
age on the last day of the year of assess-
ment in respect of which or any portion
of which the assessment is made;

() £30 for each dependent [Sec. 14 (2)
as amended by Act 36 of 1926 Sec. 61.

“ Dependent ” means (a) any person incapad-
tated by old age, infirmity, or any other reason
satisfactory to the Commissioner for Inland
Revenue from maintaining himself; and (b} any
child (other than the child or stepchild of the tax-
payer) under the age of 18 years on the last day
of the year of assessment, to whose maintenance
during that year the taxpayer has contributed
an amount of not less than £30, whether in cash
or otherwise [Sec. 72].

The total of these allowances is subject to reduc-
tion by £1 for every completed £10 by which such
person’s taxable income exceeds £600, in the case
of every person who (a) was married during any
part of the period for which the assessment was
made, or (b) during the whole of that period was
widowed or divorced, but maintained during any
part of that period a child of his own or a stepchild
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who was, or would have been if he had lived, under
18 years of age on the last day of the year of assess-
ment in respect of which the assessment is made

[Sec. 14 (4) (a)].

In the case of any married person separated
under a judicial order or written agreement of
separation throughout the period in respect of
which the assessment is made, who did not main-
tain during any part of such period a child of his
own or a stepchild who was or would have been if
he had lived under 18 years of age on the last day
of the year of assessment, the reduction of the
total allowances is the same as 1t is in the case of
all persons to whom Sec. 14 (4) (a) does not
apply, viz., by £1 for every completed £1 by which
the taxable income of any such person exceeds

£300 [Sec. 14 (4) (3), as amended by Act 23 of
1927 Sec. 5}.

The total of the allowances applicable, as re-
duced either under Sec. 14 (4) (a) or Sec. 14 (4)
{b) above, is the abatement deducted for normal
tax purposes.

AssessMENT oF THE INcoME Tax orF Spouses.

Any income recetved by or accrued to or in
favour of a woman married with or without com-
munity of property, and not separated from her
husband under a judicial order or written agree-
ment of separation, is deemed, for the purposes of
the Act, to be income accrued to her husband [Sec.

9 (2)]-
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The income of 2 woman married with or without
community and not separated from her husband
in the manner above-mentioned, must be included
by him in the returns of income he is required to
render under the Act {Sec. 39 (1)]. If, however,
either the husband or the wife make written appli-
cation therefor to the Commissioner, or the latter
considers it desirable, returns of income may be
required to be rendered by any such husband or
wife separately [i%i4.]. Such separate returns are
separately assessed, and separate notices of assess-
ment are sent to the respective spouses. The total
tax payable in respect of such assessment, however,
1s not less than the total amount which would have
been payable by the husband alene, if both incomes
had been assessed as the income of the husband
alone [Sec. 46 (6)]. Taxes are payable by the
spouse on whom any such separate assessment
notice has been served [Sec. 63 (4)].

In the event of the death of the husband, the in-
come of the wife for the period between the date
of death and the last day of the year of assessment
must be returned as the separate income of the

wife [Sec. 39 (2)).

Any amount payable by way of alimony or
allowance under a judictal order or written agree-
ment of separation, or order of divorce, must be
returned as the separate income of the person to
whom the amount is paid [Sec. 39 (3)].
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IncomEe or MiNors.

The income of a minor is dealt with as falling
into two classes:—

(1) Income derived from a parent.
(2) Other.

(1) Any income (other than bona fide
remuneration for services rendered) of a
minor child of any person, which is derived
either directly or indirectly from such person,
is, for the purposes of the Act, deemed to be
the income of that person, notwithstanding
that it or the capital from which it was
derived is held in trust for the sole benefit of
such child [Sec. 9 (3)]. Every parent must
include in his return of income any income
received by or accrued to any of his minor
children either directly or indirectly from
himself or his wife [Sec. 39 (4)].

Any person required by the Act to include
in his income any income of his minor child,
1s, however, entitled to recover from the
funds held by him on behalf of such child,
such proportion of the taxation paid by him
as is due to the inclusion in his income of the
child’s income [Sec. 63 (¢)].

(2) With regard to any other income of
a minor, the return must be made by his guar-
dian, who is 2 representative taxpayer as far
as such ; income is concerned. A representative
taxpayer in respect of the income of any minor
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or mentally disordered or defective person,
or any other person under legal disability,
means the trustee, guardian, curator, or other
person entitled for the time being to the
receipt, management, disposal or control of
such income, or remitting or paying te or re-
ceiving moneys on behalf of such person
under disability [Sec. 48 (¢)1.

Every representative taxpayer who as such
pays any tax is entitled to recover from the
person on whose behalf it was paid, or to re-
tain out of any moneys that may be in his
possession or may come to him in his repre~
sentative capaadty, so much as is required to
indemnify him in respect of the payments of
tax on behalf of those he represents {Sec. 50].

If the minor has no guardian, he is assessed

direct, and the tax recovered from him per-
sonally.
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CHAPTER THIRTEEN.

THE DUTY OF SUPPORT.

The law casts on the members of a family recip—
rocal duties of support, the primary duty resting
on the husband and father.

Hussanp ano WirFE.

A husband is bound to support his wife, even
where she has left him owing to his misconduct
[Gannon v. McClure 1925 C.P.D. 137]). The
wife awes a reciprocal duty to her husband, and
if he 15 in want she is required to contribute to his:
support | Voet 25.3.8]. So too husband and wife:
have a joint responsibility for the payment of
necessaries purchased by either for the commom
household (see Chapter Eight). These obliga-
tions continue during the subsistence of the mar—
riage, but cease on the dissolution of the marriage
by divorce {Voer, ibid.]. The only obligations
then resting on the former spouses are those im-

posed by the court when granting the decree of
divorce.
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Parent anp CuiILD.

Both parents are liable for the support of their
children, the father naturally having the main
responsibility, On the death of the father, or in
the event of his being without means, the mother
is solely responsible [Voet 25.3.5 and 6]. In the
case of divorce, the court determines the extent of
liability of each parent for the support of the
children, according to the means of the parties
{Voer 25.3.6; Farrell v. Hankey 1921 T.P.D.
590].

“Support ” includes the provision of food,
<lothing, medical aid and lodging [Voer 25.3.4].
Any person having the custody, charge or care of a
«child under 16 years of age, who neglects the child
by failing so to provide for it (unless the failure
js due to lack of means and the Jack of means is
not due to idleness or misconduct) is liable to a
maximum penalty of £100 and 12 months’ hard
labour [Act 25 of 1913 Sec. 3]. Any one who is
the parent or legal guardian of a child, or is legally
liable to maintain it, is presumed to have custody,
and as between father and mother, the father is
not deemed to have ceased to have custody by
Teason only that he has deserted or otherwise does
not reside with the mother [Acz 25 of 1913 Sec.
21].

Included in the duty of support is the duty to
provide a child with the necessary elementary
education [Voet 25.3.4]. This duty is enforce-
able also under the laws relating to compulsory
education.
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The duty of support continues until the child is
able to maintain himself by his own industry or
from his own means [Voez 25.3.14] and probably
continues without limit of age, for it may revive
even after the child has reached an age at which he
can maintain himself, if he is in distress and unable
to work through bad health, and the parents are
possessed of the requisite means [in re Knoop 10
S.C. at p. 199]. Though there is no longer any
legal obligation on a parent to leave anything to
his children by will, and a parent may bequeath
everything to a stranger, yet the estate of a de-
ceased father is liable for maintenance of his minor
child as a debt that must be discharged before any
payment of legacies is made [Davis® Tutor v.
Davis® Estate 1925 W.L.D. 168].

So long as a child resides with his parents and is
maintained by them, whatever he earns may be
claimed by them as a contribution towards his main-
tenance [van Rooyen v. Werner 9 §.C. at p. 429],
and where a child has property of his own, the
parents are entitled to claim a reasonable part of
the income therefrom for his support [#4id.]. The
Administration of Estates Act, No. 24 of 1913,
specifically provides that the parent of a minor
child having money deposited in the Guardian’s
Fund, is not entitled to receive more of the interest
due thereon than is reasonably necessary for the
support and advancement in life of the minor,
regard being had to his circumstances and condition
in life [Sec. 95].

Parents are not allowed to apply a child’s capital
to his maintenance. If the child’s income is in-
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sufficient to maintain it, the deficiency must be made
good by the parents, unless they are in very
straitened circumstances, when they may apply
to court for permission to draw on the child’s
aapital [Voer 25.3.16). The Administration of
Estates Act provides that if it appears to be in the
interests of any minor, the Master of the Supreme
Court, after careful enquiries, may apply for the
maintenance, education, or other benefit of the
minor, an amount not exceeding £300 in all, stand-
ing to his credit in the Guardian’s Fund. To so
apply a larger sum the sanction of the court 1s re-
quired [Sec. 96 (1)].

A reciprocal obligation rests on children to ali-
ment their parents [Voer 25.3.8}. It does not
matter 1f the children are minors, for the obliga-
tion arises not out of any implied contract, but out
of the sense of dutifulness that a child is presumed
to entertain for his parents. If the parents, accord-
ingly, are in distress and unable to work, the court
may order maintenance to be paid to them by the
child (or by his guardian); and in the same way
it may order that maintenance be paid out of the
estate of an insane child, where the means of the
child are more than sufficient for his own support
[in re Knoop 10 §.C. 198].

The method of obtaining maintenance is always
by application to court {Voet 25.3.13], and the
onus of proving that the respondent has means is
cast on the appliant [Rickes v. Riches 1910
ED.L.247].
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ReEMOTER RELATIVES.

A grandparent, whether on the mother’s or the
father’s side, is under an obligation to support his
grandchildren, in the event of their parents being
dead or indigent {Voer 25.3.7]. This obligation
is reciprocal [Voer 25.3.11], the obligation and
measure of support depending on the necessity for
it on the one hand, and the ability to render it on
the other [Ford v. Allen and Others 1925 T.P.D.
5].

The obligation to support extends to brothers
and sisters, so that a brother who has sufficient
means thereto can be compelled to support his in-
digent sister { Union Government v. Warner 1916
C.P.D. 436], the obligation being reciprocal [Voer
25.3.8]. The obligation does not extend to those
related in the collateral line more remotely than
brothers and sisters, so that an uncle is under no
obligation to support his nephew [Voer 25.3.9].

No person is responsible for alimony merely on
the ground of relationship by affinity, #.e., through
marriage, so that a son-in-law is not liable for the
support of his indigent parents-in-law [Ford v.
Allen and Others, supra]. This holds good also
in the converse case [#bid.]. Only if two spouses
are married in community can the legal necessity
of supporting the parents of the one affect the
other, for any liability of either spouse :(here the
need to support an indigent parent) might be held
to be one of those losses that fall on the community

[4id.].
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As to how far there is any obligation cast on step-
parents and step-children to furnish mutual aid, is
a subject of doubt, because of the rule that those
related by affinity only are under no obligations to
one another [#6id.]. In every case of course where
marriage is in community, the liability to maintain
the children of 2 former marriage is a charge on
the common estate [Voer 23.2.81). After the dis-
solution of the marriage, however, a stepmother
or stepfather is under no duty of maintaining a
step-child [Voet 23.2.82; 25.3.10], but if a step-
parent has the charge, care, or custody of a child,
and neglects to support him, he or she is liable to
a conviction under the Children’s Protection Act,
No. 25 of 1913, Sec. 3.

ILLEGITIMATE CHILDREN,

The father as well as the mother of an illegiti-
mate child is liable for his support, and though
children born as the result of incest labour under
certain harsh disabilities as regards succession to
their father, they are entitled to claim maintenance
from him [Voer 25.3.5 and 6]; for there is an
equal obligation cast on both a father and 2 mother
to support all his or her children.

After a father’s death, this obligation to support
all his children rests on his estate, so that where
a man dies intestate maintenance will be allowed
out of the estate to the illegitimate children where
there are no legitimate children surviving [es
parte Levengeld 4 S.C. 64], or where the estate
is more than sufficient to pay for the support of the
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legitimate children according to their station im
life [Carelse v. Estate de Vries 23 8.C. 532]. The
amount allowed will be so much as 1s required to
maintain them until they can support themselves.
To allow them more than this is against the policy
of the law, which discourages illicit relations
between the sexes [44id.].

The Roman-Dutch law favours the rights of
destitute children, legitimate or not, to proper
maintenance, so that children born as the result of
adultery have a claim for maintenance against the
common estate of spouses married in community,
as against the innocent wife [Voer 23.2.82].
Further, there is no presumption in South African
law that the word “ child ” occurring in a statute
means legitimate child, and unless the contrary
appears, the policy and objects of legislation affect-
ing children apply to illegitimate as well as to
legitimate children [Davies v. Rex 1909 E.D.C.
149; Adams v. Abrakams 1918 C.P.D. 24]. By
common law further, the obligation cast on grand-
parents extends to the support of their illegitimate
as well as their legitimate grandchildren [Voet
25.3.71, and certain authorities are of opinion that
a man is bound to supply maintenance to his
natural brother [Voer 25.3.8].

Afpliation Actions—The purpose of an action
for afhliation is to establish the paternity of an ille-
gitimate child, and to obtain maintenance for the
child, not compensation or support for the mother.
The woman may make a claim in this action for all
the expenses attendant on her confinement, such as
medical expenses and clothing for the child, and
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for maintenance for the child. Even where the
father dies before the birth of issue, his estate is
liable for the lying-in expenses of the mother and
maintenance of the child [Spies® Exor. v. Beyers
1908 T.8. 473]. Maintenance being in the dis-
<retion of the court, the amount decreed to be paid
by the father will depend on the speaal circum-
stances of each case, such as the means of the
parties, or the social position of the woman,

The name of the father of an illegitimate child
may not be registered on its birth certificate without
his consent [Act 17 of 1923 (Sec. 9)).

Inanaction to establish paternity, as in any action
for seduction, the woman’s story will not prevail
against the defendant’s denial unless it is corro-
borated, f.e., some evidence must be adduced in
addition to the woman’s which is in some degree
consistent with her story, and inconsistent with the
innocence of the defendant [McKay v. Ballot 1921
T.P.D. 432; and see Nolte v. Rowe 1926 T.P.D.
615; and Jacobs v. Hennings 1927 T.P.D. 9
P.HM. 26]. Where it is simply oath against
oath, the benefit of the doubt will be given to the
defendant [Kemp v. van Rensburg 1911 C.P.D.
290]. The court exercises its discretion with re-
gard to the credibility of witnesses and the weight
of evidence, but if the defendant admits having
had intercourse with the plaintiff, the mother’s oath
as to the paternity of her child is preferred to the
.defendant’s denial, for the law presumes a woman
capable of pointing out the father of her child
[Voet 48.5.6]. The probable origin of this rule
-was the attempt to suppress immorality. It is not
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followed, however, where the mother’s evidence
is otherwise untrustworthy [Smitsdorf v. Horne
1 Roscoe 32].

With the action for affiliation and maintenance
may be included, when the circumstances warrant
it, an action for seduction and an action for breach
of promise.

The question of paternity may, it appears, also
be determind in <aiminal proceedings under the
Children’s Protection Act [see R. v. van der West-
huysen 1924 T.P.D. 370).

MainTENANCE ORDERS,

There is an enactment in each province dealing
with the issue and enforcement of maintenance
orders, known as the Deserted Wives and Children
Protection Act or Ordinance, as the case may
viz., Act 7 of 1895 (C); Ord. 44 of 1903 (T);
Act 10 of 1896 (N); and Ord. 51 of 1903
{O.F.S.) The sections below refer to the Trans-
vaal Ordinance, but the provisions of all these
statutes are to a similar effect, save where the
contrary appears from the context below.

Failure to Support, as an Offence.—A penalty is
imposed on everyone wholly or in part able to
maintain himself or herself or his or her family by
work or other lawful means, and neglecting so to
do, so that he or she or any of his or her family
have become destitute [Sec. 7]. The maximum
fine for this offence wvaries in the different
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provinces, the alternative being three months’ im-
prisonment with hard labour in each case. It is
£25 in the Transvaal and Orange Free State; £15
in the Cape and £5 in Natal. In the Cape and
Natal the offender is “ deemed to be an idle and
disorderly person.” In the Natal statute the
penal obligation is not expressly imposed on a
woman, but the same effect results, in view of the
provision of the Interpretation Act that words im-
porting the masculine gender include females, save
where the contrary intention appears [4cz 5 of
1910 Sec. 7].

A man is liable to a conviction under this section
for failing to support his illegitimate children
[Davies v. R. 1909 E.D.C. 149; Adams v. Abra-
hams 1918 C.P.D. 24].

Issue of Orders—When a man unlawfully
deserts his wife or his child under 15 years of age,
or leaves them without adequate means of support,
the magistrate may issue summons against such
husband or father on complaint being made by the
wife or mother or any reputable person {Sec. 2].
A mother has a remedy under this provision against
the father of her illegitimate child for maintenance
for the child [Adams v. Abrahams, supra].

« Desertion ” is defined as follows in the Trans-
vaal and Orange Free State Ordinances:—

“ A married woman or child shall be
deemed to have been deserted within the
meaning of this Ordinance when such wife or
child is living apart from the husband or
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father because of repeated assaults or other
acts of cruelty, or because he is an habitual
drunkard, or because of his refusal or neglect
without sufficient cause to supply such wife or
child with food and other necessaries of life,
when able so to do.”

The Natal and Cape Acts omit a definition.

On the day appointed for hearing, whether the
defendant is present or not, the magistrate, if satis-
fied that the defendant is able to maintain or con-
tribute to the maintenance of the wife or child,
makes such order as he thinks fit, directing the
defendant to pay weekly or monthly, and to such
person and in such manner as he decides, a reason-
able sum for the use of the wife or child, and such
order has the effect of an ordinary judgment of the
court [Sec. 3].

The Natal Act uses the phrase “ moderate sum ”
in place of “reasonable sum.” The Cape and
Natal Acts do not in special terms refer to the
powers of discharge or variation of the order by a
magistrate, mentioned in the Transvaal and
Orange Free State Ordinances, which are exercis-
able when the means of the party against whom the
original order was made have altered.

In the Transvaal and Orange Free State no
order against a husband must be made in favour of
a wife who is proved to have committed adultery,
unless the adultery has been condoned by him; and
any existing order must be discharged by the magis-
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trate by whom it was made, or by one sitting in his
stead, on proof that the wife has been guilty of
adultery since the making thereof [Section 4].

Miscellaneous Provisions—A case deaded in
the absence of the defendant may be re-opened
within two months of the defendant’s return to the
province, if it is proved that he did not absent
himself in order to avoid the service of the sum-
mons {Sec. 5].

All cases tried under these Ordinances in the
Transvaal and in the Orange Free State may at
the discretion of the magistrate be heard in private
{Sec. 6]. In Johannesburg such cases are tried in
the Juvenile and Domestic Relations Court, which
is held in a separate building from the other magis-
trates’ courts.

Sales in execution as the result of maintenance
orders, and appeals from orders, are regulated by
the ordinary rules of the magistrate’s court. Pro-
vistons exist for the enforcement of orders in
different magisterial districts and reciprocal regu-
lations for the enforcement of orders prevail
throughout the Union.

MainTENANCE OrRDERs MADE OrR SENT ABROAD,

The British Maintenance Orders (Fadlities for
Enforcement) Act of 1920 (10 and 11 Geo. §
¢. 33) provides for the enforcement in England
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and Ireland of maintenance orders made by a court

in any part of His Majesty’s dominions outside the
United Kingdom.

The Union Act No. 15 of 1923 (to which the
sections below refer) is reciprocal with this and
facilitates the enforcement in the Union of main-
tenance orders made abroad, and provides for the
transmission abroad of orders made in the Union.

“ Maintenance Order ” for the purposes of this
Act is an order (other than an order of affiliation)
for the periodical payment of sums of money to-
wards the maintenance of the wife or other depen-
dants of the person against whom the order is
made; and * dependants” are such persons as
the person against whom the order is made is liable
to maintain in accordance with the law of the coun-
try in which the maintenance order is made [Sec.

101.
The Act applies in respect of—
{2} any part of the United Kingdom;
() any part of His Majesty’s dominions

outside the United Kingdom and the
Union;

(c) any territory under the protection of
His Majesty;

(d) any territory in respect of which 2 man-
date is being exercised by the Govern-
ment of any part of His Majesty’s
dominions;
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wherever the Governor-General has by proclama-
tion declared that in such part or territory there is
in force a law providing for the enforcement there-
in of maintenance orders made by the courts of the
Union [Sec. 7]. Such part or territory is referred
to below as “a proclaimed country.” The Act
applies at the present time in Basutoland, Bechu-
analand Protectorate, Swaziland, and to England,
Northern Ireland, the Isle of Man, Northern
Rhodesta, Southern Rhodesia, New South Wales,
Mauritius, the Straits Settlements, South West
Africa, New Zealand and Nyasaland [Procs. 176
and 226 of 1923; 4, 50,72, 87 and 126 of 1925).

Transmission Abroad of Unson Orders—Main-
tenance orders made in the Union may be trans-
mitted to the correct authority in a proclaimed
country when it is proved that the person against
whom the order was made is resident in that coun-
try [Sec. 3].

An order may be made in the Union against a
person resident in a proclaimed country, as if a
summons had been duly served on him, and he had
failed to appear at the hearing of the case; but such
order is provisional only, and has no effect unless
and until confirmed by a competent court in the
proclaimed country [Sec. 4]. The deposition of
any witness examined at the application for the
order must be transmitted with the order, and so
too must a statement of the grounds on which the
making of the order might have been opposed if
the defendant had appeared at the hearing [Sec.
4(3)}. Provision is made for a rescission or varia-
tion of the order in suitable cases [Sec. 4 (5)], and
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the applicant for the order alsc has a right of
appeal against 2 refusal to grant 2 provisional erder

[Sec. 4 (6)].

Enforcement of Dominion Orders in England.
—The order as made in the dominion may be con-
firmed by an English court, even though it exceeds
the maximum amount which such court, originally
trying a maintenance case in England, 1s given
authority to impose [Peagram v. Peagram K.B.D.
vol. 135 Law Times Reports p. 48]. In South
Africa magistrates while enjoined to decree a
reasonable or moderate sum as maintenance are not
limited to any specific amount.

Enforcement in Union of Orders made Abroad.
—Whenever a copy of a maintenance order made
in 2 proclaimed country has been duly transmitted
to the Governor-General of the Union, a copy of
the order 1s registered in a magistrate’s court in the
Union having jurisdiction where the person against
whom the order was made is believed to be resident
for the time being, and is of the same force and
effect as if it were an order originally obtained in
the court where it is so registered [Sec. 2].

Provisions also exist for the confirmation by a
Union court of a provisional order made in a pro-
claimed country on the same terms as in the con-
verse case [Sec. 5 (1)]. The court may confirm
the order with or without modifications, as seems
Just [Sec. 5 (4)]. The case may also be remitted
for further evidence to the court which made
the provisional order [Sec. 5 (5)]. When a
provisional order has been confirmed, it may be
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varied or rescinded by the confirming court at a
later date, or, on application for variation or rescis-
sion, remitted for further evidence to the court
which made the order [Sec. 5 (6)}].

Every maintenance order registered or con-
firmed as above, 1s enforceable as if it were a judg-
ment of the court in a civil action for the payment
of the amount specified in the order [Sec. 6 (2}].

Comruisory Work CoLoNiEs.

In order to aid and enable persons to fulfil the
legal obligation of supporting both themselves
and their families, provision has been made in Act
No. 20 of 1927 (to which the sections below refer)
for the establishment of work colonies wherein
persons may be detained and trained in habits of
work and receive training in agricultural and other
industry [Sec. 1]. The period for which any per-
son may be committed to such colony is not less
than one nor more than five years [Secs. 5 and 6].
For each colony there s an advisory board whose
functions, amongst others, are to visit the colony
and advise on all matters connected therewith.
There are from three to five members on a board,
one of whom at least must be a woman [Sec. 3].

Persons Liable to Committal to Colonies.—The
persons liable to be committed to a colony fall into
two classes: (1) persons over 21 years of age who
beg or refuse to work; (2} persons over 18 years of
age who have been convicted of certain offences
[Secs. 4 and 6].
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(1) Any person over 21 years of age may be
thus committed, who—

(2) habitually begs for money,
food or clothing, or sends or
employs others so to beg; or

(#) appears to have no adequate
means of subsistence and fails
to provide his wife or any
child whom he is legally
bound to maintain with
reasonable food and clothing,
and has refused work suit-
able to his arcumstances and
capacity offered him through
an officer or inspector ap-
pointed under the Act.

Such person may be summoned before the
court by 2 magistrate or a justice of the peace,
on written information presented by a public
prosecutor, commissioned police officer, or any
inspector, or on information given on ocath by
any person; or else the magistrate on the
application of a public prosecutor or commis—
sioned officer of police, may issue a warrant
for such person’s arrest [Sec. 4]. These sum--
monses and arrests, and the general procedure
connected therewith, are governed by the
Criminal Procedure Act, No. 31 of 1917
[64id.]

If such person is found to be physically and
mentally capable of working in a colony, he
may be committed thereto, if he shows no
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cause against such committal. The proceed-
ings may be held in open court or in camera,
as the magistrate decides (a record being kept
in either case), but they are not deemed to be
proceedings in a criminal case [Ser. 5].

{2) Any person over 18 years of age may
be sent to a colony who has been con-
victed in any court of —

(8) contravening any law relating
to vagrancy; or

(%) contravening any law relating
to the supply of intoxicating
liquor; or

(c) any of the following offences
under the Children’s Protec-
tion Act No. 25 of 1913
(Secs. 3, 4, 6 and 7); crueity
towards or neglect of a child;
allowing a child to beg or be
in a brothel, or to be seduced,
abducted or prostituted or to
commit immoral acts; or

(d) theft.

Such committal may be ordered, in lieu of
sentence, when the offence was committed en-
tirely or largely as the result of conditions
under which the offender was living, and if
it is in the interest of his wife or any child or
of himself that he should be detained in a
<olony [Sec. 6].
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Committal orders may be appealed 2gainst
as if they were convictions by a magistrate’s
court, and are subject to review under the
Magistrate’s Courts Act No. 32 of 1917,
Chapter 14 {Sec. 7).

Admission to Colonies of Wives and Children.
~—The wife of 2 person who has been committed
to a colony may, at the time when the order is
made, or at any later date, apply for the admission
of herself and any child to such colony. The
magistrate, after enquiry, may recommend the
admission, in which case the wife and children may
be given permission to reside in the colony, subject
to any conditions stated, and subject to the regula-
tions governing the colony, for a specified period
not exceeding the husband’s period of detention
[Sec. 81. Before the expiry of this specified period
they are not permitted to leave the colony without
authority [§ec. 10 (2)}], though they may obtain
such authority at any time [Sec. 71 (5)]. Further,
they are liable on conviction for breach of the
colony regulations to be dismissed from the
colony [Sec. 10 (2)].

“ Wife” in this Act includes any woman with
whom the person detained cohabits; and “ child ”?
1s any person under 18 years of age whom such
person or his wife is legally bound to maintain, and
includes 2 step-child or an adopted child [Sec. 17].

Suspension of and Release from Committal
Orders.—An order of committal may be suspended
at the request of an inspector or officer, or for any
reason that appears good to the court, if the person
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committed proceeds to a Government labour train-
ing station or farm for the unexpired portion of
his period of detention. If he is dismissed there-
from for breach of regulations, however, he may
be arrested and conveyed back to the colony to
remain there till the date on which his period of
detention expires [Sec. 91.

On the recommendation of the advisory board,
a person may be released from the colony either
unconditionally or on probationary or other condi-
tions. On breach of these conditions, the offender
may be arrested and brought before a magistrate
and ordered to return to the colony to complete
his period of detention [Sec. 11 (1-4)].

Conduct of Colonies.—Persons detained in a
colony are not entitled to vote at any elections dur-
ing their period of detention [Sec. 10 (3}].

Provisions are made for the trial and punish-
ment of persons not complying with the regulations
[Secs. 10, 12, 13 and 14], and regulations may be
made (among other things) for the payment of
wages to persons detained in a colony whose beha-
viour is satisfactory, and for the training and edu-
cation of the children in a colony [Sec. 16].
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CHAPTER FOURTEEN.

JUDICIAL SEPARATION.

A judicial separation is a separation of spouses,
ordered by the Court, which relieves them of the
personal consequences of marriage, so that neither
party can compel the other to live with him or her,
or enforce any of the other rights that flow from
marriage [Wessels v. Wessels 12 §.C. 465]. It
does not loosen the marriage tie, however, so that
the parties may not enter upon another alliance
{Voer 24.2.16]. The obligation of mutual fidelity
. remains, and on proof of adultery, however long
the separation may have lasted, a divorce may be
obtained by the innocent spouse | Barker v. Barker
I Menzies 265; Cook v. Cook 1912 C.P.D. 290].

So long as the spouses are judicially separated,
however, the one may not claim a divorce from the
other on the ground of malicious desertion [Smit
w. Smit 1909 T.S. 1067}, and the first step before
an order for restitution of conjugal rights can be
granted must be to set aside the existing decree of
separation [bid.; Yeldv. Yeld 1919 C.P.D. 103].

The court when decreeing a judicial separation
decrees also the terms and conditions attached
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thereto, as far as the apportionment of the spouses”
property, alimony, and the custody of the children
are concerned. An order for judicial separation is
frequently made in terms of a consent paper, or of
a notarial, i.e., a private and non-judicial, deed of
separation. ‘This is not done, however, unless the
court is satisfied that there are adequate grounds
(those specified below) for the separation [Du
Preez v. du Preez 18 S.C. 438; Watson v. Watson
1909 T.H. 294]. The existence of a notarial deed
of separation does not debar the injured spouse
from bringing an action for judicial separation, if
there is just cause for such separation [Zéiedeman
v. Ziedeman 1 M. 239].

Preliminary  Applications. — On  sufficient
grounds shown, a wife may claim from her hus-
band a reasonable sum to enable her to institute or
defend an action for judicial separation, or to coun-
terclaim for separation in an action for divorce,
and she may also apply for alimony pending the
trial. The alimony allowed is in proportion to the
wife’s necessary requirements according to the
means of the husband and the mode of life of the
spouses, and the costs allowed are proportionate to
the probable expenses of the action [Kaplan w.
Kaplan 1913 C.P.D. 782].

If the wife has independent means, although
the court may still order the husband to contribute
alimony and costs (for the matter is one in the dis-
cretion of the court) it is less likely to do so. In
the case of a marriage in community, on the wife’s
making out a case which has a good chance of suc-
cess, her application is seldom refused.
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Where a wife is justifiably afraid that before
the hearing of an action for separation her husband
may dispose of certain property in order to injure
her, she may obtain an interdict restraining him
from alienating such property pending the trial,
whether the assets in question be those of her hus-
band or herself [Hayward v. Hayward 6 E.D.C.
1921, or assets of the joint estate, in the case of
community [ Umgulwe v. Umgulws 7 ED.C. 73}

Grounps FOrR JUDICIAL SEPARATION.

Judicial separations are granted on various
grounds, but no ground is held sufficient unless it
falls under one of two categories, viz., unlawful
conduct of one spouse which makes it either (1)
dangerous or (2} intolerable for the other to con-
tinue cohabitation [Wemzel v. Wenizel 1913
A.D. 55]. Conduct that the court will recognise
as amounting to such dangerous or intolerable be-
haviour can generally be brought under one of the
following classes: (a) conduct that would give
grounds for a divorce, (b) violence, {c) cruelty,
(d) drunkenness, (e) quarrelsomeness.

(2) As a general rule for either of the causes
for which a person can obtain a divorce, viz., adul-
tery and maliclous desertion, he or she can obtain
a sepatation [Jooste v. Jooste 1926 W.L.D. 9
P.H.B, 1]. Where both spouses have been guilty
of adultery, though the plaintiff might not be en-
titled to succeed in an action for divorce, he or she
may yet succeed in an action for separation.
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When a divorce is claimed on the ground of
malicious desertion, it is necessary for the plaintiff
first to obtain a preliminary order for the restitu-
tion of conjugal rights. When a separation on the
same ground is sought it is granted immediately,
without any preliminary order [ Joknsione v. John-
stone 1917 A.D. 290].

(b) Personal violence of one spouse towards
the other is ground for separation [Voet 24.2.16;
Van der Berg v. Van der Berg 1 M. 241].

(¢) Cruelty receives an extensive interpreta-
tion, So as to cover various crimes against a wife
[Kaz v. Kar 1910 T.P.D. 436], and it need not
necessarily be of 2 physical nature. Constructive
and moral cruelty, such as coolness or neglect,
which renders cohabitation intolerable, is also just
cause for separation [du Toit v. du Toir 1920
C.P.D. 613]. So, too, cruel taunts may be an aggra-
vating arcumstance in other intolerable behaviour
[Wessels v. Wessels 12 §.C. 465]. The cruelty
must, however, be of a nature which makes further
cohabitation intolerable under the circumstances
of the case. Thus gross insults or public taunts
may make life intolerable [ven Niekerk v. van
Niekerk 14 8.C. 178], but a2 mere accusation of in-
fidelity may not necessarily do so without aggra-
vating circumstances [Thelland v. Thelland 3
B.AC 528; Wentzel v. Wenizel 1913 A.D. 55].

Prenuptial misconduct, too, may be ground for
.separation, where it is of a nature to make cohabi-
tation intolerable on its being discovered [ TAeron
v. Theron 1924 A.D. 244].
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(d) Habitual intemperance without prospect
of reform is a ground for separation [Poggenpoel
v. Poggenpoel 15 S.C. 37]; and so too are out-
bursts of excessive drinking [ Taylor w. Taylor
1906 T.S. 358], and intemperance accompanied by
occasional assaults, however slight [Goldsworthy
v. Goldsworthy 10 S.C. 139].

(e) Protracted quarrels afford another ground
for separation {Myers v. Myers 1920 W.L.D.
120] and so too does incompatibility of temper
{Richards v. Richards 1908 E.D.C. 28], even
where there are faults on both sides [Manton v.
Manton 30 N.L.R. 3871.

The court will not grant an order for separation
where the acts complained of are not intentional,
but are due to mental derangement either per-
manent or temporary [Reid v. Reid 1919 T.P.D.
3881 ; but the fact that a spouse has become insane
is no bar to an action for judicial separation any
more than to one for divorce, if the acts complained
of were committed before insanity supervened

[Donaldson v. Donaldson 1911 T.P.D. 758).

With regard to venereal disease, it has been held
that the fact that one spouse had contracted the
disease before or after the marriage is not a ground

for separation [Masekoemeng v. Masckoameng
1919 T.P.D. 405}.

EFFECTS OF JUDICIAL SEPARATION.

Effects on Property—Where the marriage is
one in community, the decree generally applied
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for, and to which the successful plaintiff is entitled,
is 2 separation from bed, board and community of
goods. Where such a decree is granted the com-
munity is cancelled, and the estate, i.e., the re-
mainder thereof after deduction of the debts, is
divided between the spouses [Luzmoor v. Luz-~
moor 1905 T.H. 74]. When the parties cannot
agree on a division the court may make such appor-
tionment as it thinks fit. The spouses are further
each freed from liability for future debts con-
tracted by the other [Zicdeman . Ziedeman 1
Menzies 238]. The marital power is suspended,
and the wife has the management of her own
property, as the court may interdict the husband
from dealing with the assets allotted to her.
[Neale v. Nesle 20 §.C. 198], or authorise the
wife to deal with her separate assets without her
husband’s consent [#4id.].

The division of the joint estate is not a final dis-
solution of the community, in the sense that if the
parties come together again, the community as well
as the other marriage relations is revived [Neale
v. Neale, supra]. The decree is always indeed
granted in the hope that the spouses may at some
future time be reconciled.

If the marriage is one by antenuptial contract,
forfeiture of benefits may be asked for together
with the prayer for separation, and it is in the
power of the court to cancel any promises made in
the contract which have still to be fulfilled, subject
to renunciation by the plaintiff of a reciprocal pro-
mise made in his or her favour [Wessels v. Wessels

12 §.C. 464]. Forfeiture of benefits already
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accrued would probably not be ordered by the
court, since a separation is not a final order ter-
minating the marriage, and there is always time
for a reconciliation of the parties [#4id.].

All the incidents of the marriage contract not
dealt with in the decree for separation remain in
force, so that where no order regarding the pro-
perty is asked for, each spouse retains his or her
rights to property unimpaired, whether the mar-
riage be one tn or out of community [ibid.]

Alimony.—During the separation, if the wife
is the innocent party, she is entitled to receive main-
tenance from her husband in accordance with his
position [Voer 24.2.18; Hausberger v. Hausberger
1912 W.L.D. 121]; but if the separation is due
entirely or partly to her own fault she is entitled
to recover only her own property or her share of
the community from which to maintain herself

[ibid.].

Alimony is always a matter in the discretion of
the court, though where at the time of separation
the parties have come to an agreement regarding
the amount, this may guide the court in its
decree [Brawds wv. Braude 16 S§.C. 565].
Where the wife had contributed all the
property to a marriage in community the court
ordered that she should retain the property she
had brought into the estate, in lieu of alimony
[Gericke v. Gericke 14 E.D.C. 113]. In any case
the wife’s financial position is taken into account in
decreeing alimony; and whatsoever be the merits
of the case as between the spouses, the husband
may always be compelled to maintain his children.
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Custody of Children.—Custody of the children
may also be dealt with in an action for judicial
separation. This too is 2 matter in the discretion of
the court, which is chiefly guided by a consideration
of what is best for the welfare of the children,
both moral and material, in view of their years and
the character and posttion of the respective parents
[Simey v. Simey 1 S.C. 171]. Where custody had
been given to the mother, who was the successful
plaintiff in an action for judicial separation, and
the child’s education and training were later shown
to have been badly neglected, custody was trans-
ferred to the father on his application, as nothing
had been proved against his morals, and by com-
mon law a father is entitled to the custody of his
children {Simey v. Simey 3 S.C. 1]. The usual
order gives custody to one parent, with right of
reasonable access to the children to the other.

TERMINATION OF SEPARATION.

Separated parties may come together again
tacitly [ Gibbon v. Gibbon 2 E.D.C. 280], or they
may obtain from court an order terminating the
separation. An order of separation can be set aside
or varied by the court on good grounds shown [ex
parte van der Spuy 1910 C.P.D. 347 ; Smit v. Smit
1909 T'.8. 1067]. It will be thus set aside if both
parties consent [Turner v. Turner 1918 C.P.D.
130], even if the ulterior motive of the parties
is to obtain a divorce, there being no more
hope of reconaliation between them [ven Zsjl v.
Van Zifl 1925 T.P.D. 130]. It will also be set
aside where the innocent spouse evinces a desire for
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reconaliation [Yeld v. Yeld 1919 C.P.D. 103].
One spouse may have the order set aside if the
other is unwilling and opposes the application, only
if he or she shows that the grounds on which the
separation was decreed have ceased to exist [#44d.],
but not merely because he or she does not wish any
longer to be bound by the separation [Van Ful-
steyn v. Van Hulsteyn 1911 T.P.D. 644]. Thus
an offending spouse must show that he has re-
formed or that the causes for the separation no
longer exist [Van der Spuy v. Van der Spuy 1911
C.P.D. 292).

A decree of separation will also be set aside
where one of the parties has deliberately disre-
garded it [Smit v. Smit, supra), and divorce pro-
ceedings may be instituted by the innocent spouse
for malictous desertion {#4id.]. So, too, where one
spouse has been unfaithful to the other a deed of
separation is no longer binding and divorce pro-
ceedings may be instituted by the innocent spouse
on the ground of adultery [Cook v. Cook 1912
C.p.D. 290].

JurispicTioN.

A judicial separation may be granted by a court
which has not the power to grant a divorce. A
divorce can only be granted by the court of the
place where the husband is domiciled at the time
the action is instituted. A judical separation, how-
ever, as it does not entail the far-reaching conse-
quences of a dissolution of marriage, may be
granted by a court when the spouses are merely
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resident and not domiciled within the area of its
jurisdiction [Murphy v. Murphy 1902 T.8. 179];
Stewart v. Stewart 1919 C.P.D. 225], so that a
wife may obtain a separation from her husband
in any place where he is residing for the time being,
although without any intention of permanently re-
maining in such place.

PriVATE AGREEMENTS FOR SEPARATION.

It is a frequent practice for parties who wish to
separate to enter into a voluntary extra-judicial
agreement of separation, usually before 2 notary.
Such agreements have only a limited sphere of
validity, and no undertaking for a future voluntary
separation can be enforced [Breude v. Braude
16 S§.C. 565]. The grounds of separation need
not be stated in such a private deed, and are
immaterial, for persons may separate thus for any
reason [Pughv. Pugh 1910 T.P.D.792]. Money
promised to a wife by way of maintenance under
such drcumstances is recoverable by her, as it would
be her due if she resided with her husband {é?id.].

Private agreements of separation have validity
only as between the spouses or their representa-
tives, such as heirs, but cannot affect the rights of
creditors [ Ziedeman v. Ziedeman 1 M. 238]). To
free a spouse from liability for the other’s future
debts a2 judicial separation is necessary [:bid.],
unless the creditor is aware that he is dealing with
a separated spouse and is acquainted with the terms
of the deed of separation [Scholiz v. Felmore 4
8.C. 192].
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Antenuptial contracts cannot be altered by
mutual consent of the spouses without an order of
the court, and so too, save in one special case, a
private division of property held in community is
not binding even between the spouses. A spouse
injured by any extra-judicial agreement to exclude
community, to which he or she was a party, is not
bound by the agreement during the marriage
[Coulthard v. Coulthard 1922 W.L.D. 13}, and
on the dissolution of the marriage may claim to
share 1n the community |[Scorey v. Scorey’s Exors.
I Menzies 231], even though the agreement was
a notartal one [Danovitchk v. Danovitch’s Exors.
1919 T.P.D. 198]; for persons marrying in com-
munity are entitled to as much security with regard
to the proprietary consequences of their marriage
as persons marrying out of community [#4id.]. By
a private division of the common property one
spouse must be enriched to some extent at the ex-
pense of the other, thus receiving a donation from
that other [Voer 23.4.59], and the law forbidding
donations between spouses is aimed partly at pre-
venting any disputes over property being added to
the list of causes that may cause discord between
husband and wife [Voez 24.1.1].

The special case in which a private division of
the joint estate binds the spouses, arises when a
spouse entitled to a decree of judicial separation
owing to the unlawful conduct of the other spouse
enters instead into a private or notarial deed of
separation {see Union Government v. Larkan 1916
A.D. 212). 1In such a case he or she is entitled
also to a division of the joint estate, and to be freed
from liability for the other’s future debts, as his
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or her due, so that there can be no question of any
donation [Ziedeman v. Ziedeman 1 M. 238]. If
it 1s proved to the court when the matter comes
before it that just causes existed for the separation
at the time it was entered into, the private division
as then made is held binding on the spouses, and
will be ratified by the court [4id.], and it may be
used as a defence to an action brought by one spouse
claiming to share in the community, as against the
other’s heirs [ Albertus v. Albertus’ Exors. 3 Searle
202].

That a notarial separation enjoys a certain
amount of legal recognition, appears from the fact
that it affords a defence to an action for divorce
on the ground of malicious desertion. It may be
pleaded in bar to the claim for restitution of con-
jugal rights [Stone v. Stone 1917 C.P.D. 143},
unless the parties or the party relying on it have
treated it practically as a nullity, or the defendant
has not observed all its terms [Gibbon v. Gibbon
2 E.D.C. 250). Before the court can order resti-
tution of conjugal rights, the deed of separation
must be set aside, as will be done when the causes
that led to the separation have ceased to exist [ St
. Smit 1909 T.5. 1067; Stone v. Stone 1917
C.P.D. 143; Fischer v. Fischer 1911 T.P.D.
1082].
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CHAPTER FIFTEEN.

DIVORCE.

A divorce is a decree of the court which com~
pletely and finally dissolves a marriage. It leaves
the parties free to marry again, the only restriction
imposed specially on divorced persons being that
a man may not marry his divorced wife’s sister,.
during the lifetime of such wife [Acs 11 of 1920
Sec. 3; Act 40 of 1892 (C) Sec. 4], and that a
woman may not marry her divorced husband’s
brother, during the lifetime of such husband [Act
17 of 1921, Sec. 3]. If the parties wish to resume-
conjugal life they must re-marry, for otherwise
any children born of their union will be illegitimate-
[Voer 24.2.14]. The court may include in its
decree of divorce an order as to the apportionment-
of the spouses’ property, alimony, and custody of
the children.

Men and women are judged by identical moraf
standards whenever the dissolution of marrage is
in question, and under whatever circumstances a
man may obtain his divorce, 2 woman may obtair
hers. The evidence of both husband and wife is
admussible in an action for divorce.
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Divorce is granted only for some cause that frus-
trates the due fulfilment of the purposes of the
marriage relation, and South African law recog-
nises but two such causes, viz., adultery and mali-
cious desertion [Voer 24.2.5]. A cause that many
people consider might well be included in this
category, wz., incurable insanity supervening after
marriage, is no ground for divorce {ex parte Malan
1920 C.P.D. 275].

All the effects of a divorce take place imme-
diately on the decree being pronounced, save in
Natal. In that province any judgment for divorce
s provisional until a day named therein, being not
less than three nor more than six months later,
after which day it becomes absolute without further
order unless the court orders otherwise or the
Attorney-General intervenes in the manner des-
cribed below. No marriage of the divorced spouses
«uring this provisional period is valid even though
the judgment afterwards becomes absolute [Law
13 of 1883 (N ) Sec. 3]. The usual practice, how-
ever, is to require the successful plaintiff to make
a special application for the provisional order to be
made final, so that there may be on record a final
decree for divorce [Grainger v. Grainger 23
N.LR. at p. §).

Collusion—Natal Legislation—The law of
South Africa forbids divorce by consent, and collu-
ssion between the parties to obtain a decree is not
tolerated [Jukre v. Juhre 4 E.D.C. 357]. The
court has always the right, by common law, to
enquire into the motives for or bona fides of divorce
proceedings, and so where collusion was alleged
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by the brother of the wife who was the defendant
in an action for divorce, the Cape Court, on his
application, appointed him curator ad l:tam i.2.,
guardian for the case, to the minor children of the
marriage, with permission to intervene as co-
defendant [ Loww v, Loww 1874 Buck. 41]. Inthe
Transvaal a stranger is not permitted to intervene
in a suit to establish collusion, but the court takes
notice of facts brought before it by records or by
witnesses [Kwight-Bruce v. Knight-Bruce 1911
W.L.D. 135].

Natal has special legislation on the subject of
collusion, contained in its Divorce Law [Law No.
130f 1883 (N)]. Atany time before a judgment
for divorce becomes absolute, anyone ¢an give in-
formation to a clerk of the peace on any matter
material to the due decision of the case, and if from
this or otherwise the clerk suspects that the parties
are in collusion, he can intervene in the suit, under
the direction of the Attorney-General, and with
leave of the court, alleging collusion or some other
sufficient reason why the divorce should not be
granted [Sec. 4]. Also, whenever the court con-
siders it necessary for the disposal of any action
for divorce or nullity, it can direct that the case be
laid before the Attorney-General so that he may
determine whether he will intervene or not [Sec.
5]. Costs of the intervention are not claimable by
or against the Attorney-General [Sec. 7].

Preliminary Applications—A wife may claim
from her husband, on her making out a good prima
facie case, a suﬂiqent sum to enable her to institute
an action for divorce [Stage v. Stage 2 8.C. 229],
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or to defend such action [Blosm v. Bloem 1869
Buch. 68],and for alimony during the trial {44id.],
even where the marriage is out of community
[Bothav. Botha 21 §.C. 543] ; but the existence of
a deed of separation may bar her claim [Scholiz v.
Felmore 45.C. 192]. The amount decreed is in the
discretion of the court, as in an action for judicial
separation.

Provisions also exist for the bringing of pauper
suits for divorce where a prims facie case is dis-
closed, affidavits as to the poverty or destitution of
the applicant having been duly furnished [Bester
v. Bester 1912 E.D.L. 2211.

In divorce actions, as in actions for judicial
separation, where a wife has just cause to fear that
her husband intends disposing of certain property,
she may apply for an interdict restraining him
from so doing, whether the assets be those of the
joint estate in the case of community [Bester v.
Bester, supra], or belong to herself or her husband
[ Lickertrau v. Licbertran 12 $.C. 274].

Proof of Marriage.—1In any action for divorce
marriage must be proved to the satisfaction of the
court [Schlechting v. Schlechting 5 Buck. 24; Hill
v. Hill 1906 T.S. 101]. The most satisfactory
proof is the production of a duly authenticated copy
of the marriage register. It is also necessary in
case of doubt to identify the parties with those
named in the marriage register by some external
evidence [Rykie v. Rykie 1868 Buckh. 144].
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Divorce onv THE GROUND OF ADULTERY.

Both husband and wife are required by law to
observe perfect conjugal fidelity, and one breach
of this obligation entitles the innocent spouse to a
decree of divorce [ Gibbon v. Gibbon 8 E.D.C. 91].
The commission of an unnatural crime is included
under the heading of adultery as a ground for
divorce.

Proof of Adultery.—The acts of adultery com-
plained of must be definitely alleged in the plain-
tiff’s declaration [Launspack v. Launspack 1905
T.§. 7], and proved to the satisfaction of the court
by sufficient evidence [Wylde v. Wylde 1 M. 269;
Vos v. Vos 1905 T.§. 553; McDougall v. Mec-
Dougall 1908 E.D.C. 455]. Since the law forbids
divorce by consent, an admission of adultery by the
defendant even on oath or on the pleadings, and
much more so an extra-judicial confession, may not
be sufficient proof thereof without corroborative
evidence [Wylde v. Wylde, supra], though such
evidence is accepted when free from the taint of
collusion [Bleeker v. Blecker 1927 C.P.D. 9
P.H.B. 37; Koopman v. Koopman 1927 C.P.D.
10 P.H.B. 3). The unsupported evidence of the
‘woman with whom the adultery 1s alleged to have
been committed may be held to be insufficient proof
[Weyers v. Stopforth 1 M. 273}, It is also in-
sufficient evidence of adultery that a spouse is
found to be suffering from venereal disease some
five or six years after marniage [ Huggins v. Hug-
gins 1925 W.L.D. 139]. (The contrary has, how-
<ver, also been held [ Howell v. Howell 1909 T.5.
675]).
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The evidence of adultery tendered must in every
case be admissible. No evidence of non-access
tendered by either spouse is admissible either to
bastardise a child born during wedlock or to prove
adultery in proceedings for divorce [Williams w.
Williams 1925 T.P.D. 538; Surmon v. Surmon
1926 A.D. 47].

The person with whom adultery is alleged need
not be joined as co-defendant except when sued for-
damages; but such person may himself intervene
as co-defendant, and if he disproves the adultery
he is awarded his costs [ Tremoweth v. Trenoweth
1907 E.D.C. 268; Brister v. Doxey 1917 W.L.D.
14]. 1In Natal only the Attorney-General may
intervene in a divorce suit to disprove the adultery
[Low No. 13 of 1883 (N) Sec. 5; Grainger v.
Grainger 23 N.L.R. 4].

Defences.—The only defences that will debar
the plaintiff from being successful in his action are
the following:—

(1) Condonation of the offence by the
plaintiff, i.e., complete forgiveness by
the innocent spouse of the guilty one
[Voet 24.2.5]. The reconciliation is
what must be proved to the court by
the defendant [Bell v. Bell 1909 T.S.
500; Elliott v. Ellioss 1925 C.P.D.
286}, the most definite evidence that
it is full and complete being the re-
sumption of cohabitation [Young v.
Young 25 8.C. 428; Niemand v. Nie-
mand 15 S.C. 217]. Mere delay in
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bringing the action does not of itself
constitute condonation [#4id.], particu-
larly where the parties are judmally
separated {¥an Dyk v. Van Dyk | M.
278).

Connivance on the part of the plaintiff;
i.e., where the plaintiff being aware of
the adultery has raised no objections
and in fact has consented thereto [Voer
24.2.5]. Here too the mental attitude
of the plaintiff is the point at issue, his
mental assent to the defendant’s beha-
viour debarring him from obtaining a
divorce [Bell v. Bell 1909 T.S. 50015
but his mere negligence or delay in
bringing the action not doing so [#bid. ;
Seaward v. Seaward 1 Searle 247].

Adultery on the part of the plaintiff.
Where the plaintiff has been guilty of
adultery even after the commencement
of the divorce proceedings a divorce
will generally be refused, for the law
requires a plaintiff to come into court
with clean hands [Wiezel v. Wiezel 7
Buch, 92; Heathershaw v, Heather-
shaw 5 Searle 35). The court may,
however, in exceptional crcumstances
grant a divorce to a2 plaintiff guilty of
adultery, but in such case it makes a
special order as to costs or as to division
of the property of the spouses, in order
to mark its condemnation of the plain-
tiff’s conduct [Alkester w. Alkaster
1921 C.P.D. 39].
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None of the following causes afford a defence
to 2 wife who is sued for divorce on the ground
of her adultery: desertion by the husband [Farmer
. Farmer 1 Searle 227 ; being left by the hushand
without means of support [ Goodison v. Goodison
4 Buch. 143]; nor any cause that would entitle her
to a decree of judicial separation [Voet 24.2.7].

Unchastity of the wife before marriage is; how-
ever, no ground for divorce {Nel v. Nel. | M.
274].

It is no defence to a claim for divorce on the
ground of adultery that the parties are separated
either judicially [Barker v. Barker 1 M. 265] or
by private agreement [Cook v. Cook 1912 C.P.D.
2907 ; that either refuses to cohabit with the other
[Hasler v. Hasler 13 §.C. 377]; nor that owing to
the long-continued absence of the one spouse the
other spouse considered himself or herself justified
in entering into a marriage with another person
[Voer 23.2.99]; nor that the guilty spouse has be-
come insane since the commission of the adultery
[ex parte A.B. 1910 T.P.D. 1332].

Action for Damages.~—In addition to having an
action for divorce against the wife, a husband has
an action for damages against the person who com-
mitted adultery with her, to compensate him for
the injury he has suffered and for the loss of his
wife’s society [Grotius 3.35.9]. A wife, however,
is not correspondingly entitled to damages against
a female co-respondent [De Bruyn v. De Bruyn
and Raynor 1916 O.P.D., 221; Wast v, Wait
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1913 E.D.L. 519]. [A case has however recently
been reported from England in which a woman
co-respondent was ordered to pay costs out of her
separate estate (Pepper v. Pepper and Baker 9
P.H.B. 20)].

The actions for divorce and for damages are
generally joined, the person with whom the adul-
tery is alleged being summoned as co-defendant;
but they may be brought separately. Damages
may be sought even when no action for divorce is
brought, and when the husband has condoned his
wife’s misconduct | Viviers v. Kilian 1927 A.D. 9
P.H.B. 27]. The condonation deprives the hus-
band of any claim for loss of his wife’s soctety, but
in particular cases substantial damages may be
awarded for the insult and injury. The amount
of damages to be decreed depends on the facts of
each case, and where the character of the wife is of
a low standard they would not be awarded [#5:d.].

The behaviour of the husband towards the wife
previous to the adultery is also taken into account
when assessing damages, and 2 husband was held
not to be entitled to monetary compensation where
he had abandoned his wife several years before
{Michael v. Mickael 1909 T.H. 292].

Costs of the divorce and of the action for
damages may be decreed against the co-defendant.
In Natal it is specially enacted that in proceedings
by a husband for divorce on account of the wife’s
adultery damages and costs may be claimed against
the co-defendant [Law 13 of 1883 (N) Sec. 2].
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Divorce on THE GrouNp oF MaLicious
DeEserTION

Malicious desertion is the deliberate desertion
of a spouse without that spouse’s consent, or with-
out Jawful or necessary cause, without any intention
of returning. The same tests as determine what
1s desertion by a husband determine what is deser-
tion]by a wife [Wedber v. Webber 1915 A.D.
239].

By extensive interpretation lifelong imprison-
ment is held to be tantamount to malicious deser-
tion [Jooste v. Jooste 24 8.C. 329], although a life
sentence in modern times rarely means more than
twenty years’ imprisonment [#6:4.]; and a divorce
has been granted on this ground to 2 wife whose
husband has been declared a habitual criminal and
given the indeterminate sentence [Van der Nest
v. Van der Nest 1925 W.L.D. 12]. In Natal,
however, leave to sue for a divorce in forma
pauperis was refused to a wife where though her
husband had been convicted of murder his sentence
had been commuted to ten years’ imprisonment {#s
- re Gsbson 1912 N.P.D. 204].

Refusal of the marital privileges is also held
to be tantamount to malicious desertion and thus a

ground for divorce [Brown v. Brown 1905 T.S.
415].

Length of Absence—Natal Legislation—The
most important factor in determining whether
there has been malicious desertion or not, is the in-
tention not to return and cohabit. If this be

168



DIVORCE

proved, the malice of the desertion is inferred.
Though length of absence may be an important
element in deciding whether desertion 1s malicious,
it is not essential, save in Natal, that the desertion
shall have continued for any specihed period in
order that it may ground a divorce. Divorces are
on occasion granted after very brief periods of
desertion, on clear proof of the intention not to
return [Mostert v. Mostert 2 Searle 128].

In Natal no divorce may be granted on the
ground of malicious desertion unless such desertion
has, at the time of the commencement of the suit,
continued uninterruptedly for eighteen months
[Law 13 of 1883 (N) Sec. 1].

Defences—To a claim for divorce on the
ground of malicdous desertion the following
defences alone will avail:—

(1) That there has been no desertion.
Mere departure is not desertion, and it is the
duty of a wife to follow her husband to what-
ever new domicile he adopts [Voer 24.2.13].

(2) That the plaintift’s conduct was such
as to entitle the defendant to a decree of
judicial separation whether on the ground of
cruelty or of some other matrimonial offence
[Theron v. Theron 1924 A.D. 244; Du Toit
v. Du Toit 1920 C.P.D. 613]. Insuchacase
the desertion is robbed of its malice.

(3) That there is in existence a judicial
or private deed of separation between the
spouses. Asa general rule an existing decree
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or deed of separation must be set aside before
either party can sue for a divorce on the
zround of desertion, unless the deed has been
disregarded by the defendant [Hill v. Hill
1906 T.S. 101); or by both parties {Gibbon
v. Gibbon 2 E.D.C. 280; Barnard v. Barhard
1926 W.L.D. 137]; whether the separation
is judicial [Smiz ©. Smée 1909 T.S. 1067] or
private [Gibbon v. Gibbon, supra].

Restitution of Conjugal Rights—The first step
in an action for divorce on the ground of malicious
desertion is for the plaintiff to prove the desertion
to the court, and to apply for a decree ordering the
defendant to restore conjugal rights, i.e., to return
by a date named, and declaring that if by the date
named (s.e., the return day) the defendant has
not complied with the order to return, a final decree
of divorce will be pronounced against him or her.
To this order the court may add orders as to other
matters pertaining to the case, e.g., forfeiture of
the benefits of the marriage, and costs.

A divorce is occasionally granted forthwith at
the hearing of the action for restitution of con-
jugal rights when there is clear proof that the
order to return will not be obeyed [Gerlach
v. Gerlach 1920 E.D.L. 262; Friedlander w.
Friedlander 1925 C.P.D. 363]; but this practice
is not considered desirable save in exceptional
crcumstances [Mizchell v. Mitchell 1922 C.P.D.
435]; and the procedure whereby an order for the
restitution of conjugal rights is insisted on is the
approved one [ibid.; and see Johnstone v. John-
stone 1917 4.D. 292].
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The action for restitution of conjugal rights is
a more or less fictitious preliminary to the order
for divorce, and the plaintiff’s claim does not fail
because he admits that his object is to obtain a
divorce and that he does not desire the return of
the offender or the resumption of cohabitation.
The mental attitude of the plaintiff is not the puiat
at issue and does not affect his or her right to relief.
Malicious desertion entitles a plaintiff to claim not
only restitution but divorce, and the rights of the
parties turn on the question of whether the defen-
dant’s desertion is malicious or not, f.e., on the
defendant’s state of mind [Gibbon v. Gibbon 2
E.D.C. 280; Mitchell v. Mistchell 1922 C.P.D.
435; Krantz v. Kranmiz 1906 T.S8. 750).

The purpose of the restitution order is to test
the defendant’s state of mind, and to give the
parties an opportunity to become reconciled
[#4id.]; hence the return day of the order may be
fixed a long time or 2 short time z2head, in the dis-
cretion of the judge, according to the prospects of
reconciliation.

If on the defendant’s expressing willingness and
offering to resume cohabitation the plaintiff repu-
diates the offer and still claims a right to divoree,
the court enquires into the bona fides or genuineness
of the offer to return, and may scrutinise the defen-
dant’s past conduct in order to test it; and if it is
proved that the offer is not made with a genuine
intention of returning, the plaintiff succeeds n
obtatning the divorce prayed for [Connor v. Con-
nor 1912 N.P.D. 399; Rygor v. Rygor 1909 T.S.
943; Derby v, Derby 1921 W.L.D. 27].
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If the offer to return is genuine, it is a complete
answer to the claim for divorce and the plaintiff’s
action fails [Kalifa v. Kalifa 1911 E.D.L. 363].
The malicious desertion is ended, and the plaintiff
is bound, however reluctantly, to take back tne
defendant. If he refuses to do so, he himss=if
becomes a deserter.

If a restitution order is not complied with, the
court on the return day grants a final decree of
divorce, after having satisfied itself, whether from
affidavits or from other evidence, that the defen-
dant has not complied with the order.

EFrFecTs oF DeEcrEE oF Divorce.

Orders as to Property.—A special order regard-
ing the property of the spouses 1s generally prayed
for together with the prayer for divorce. Where
this is not done the position is the same as if the
marriage had been dissolved by death. All debts
up to the time of the decree (including the costs of
the divorce suit) fall upon the joint estate in the
ase of 2 marriage in community [Habluizel v.
Hablurzel 1 M. 276], and the net estate is then
divided into two equal portions. If the parties
cannot agree on the division of the joint property,
the court may appoint a liquidator [ Gillingham v.
Géllingham 1904 T.5, 609]. In the case of a
marriage out of community each spouse is entitled
to retain his or her own separate property.

The innocent spouse is in addition entitled to
claim that the gulty spouse shall forfeit all the
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benefits of the marriage, whether already accrued
* or still to be derived {Wessels v. Wessels 12 $.C.
470; Higgins v. Higgins 5 E.D.C. 344]. 1If the
marriage is in community, the defendant is then
entitled to retain only so much of the joint
property, being less than half, as he or she contri-
buted to the marriage [Dieperink v. Dieperink 7
Buch. 92; Celliers v. Celliers 1904 T.S. 926].
The remainder of his or her half share is liable to
be forfeited to the plaintiff, as a benefit derived
from the marriage [Celliers v. Celliers, supral.
In the case of 2 marriage out of community for-
feiture may be decreed of any marriage settlements,
In the category of benefits are included any gifts
made during or in contemplation of the marriage,
as well as settlements of life policdes. Once the
action is closed, however, and the division of the
property decreed, one spouse cannot claim anything
further from the other [Norsje v. Nortje 6 S.C.
9], save in Natal.

It is specially provided by the Divorce Act of
Natal, that after judgment for divorce, on the ap-
plication of one party or of someone interested the
court may alter the terms of a marriage settlement,
in order to make provision for the innocent spouse
and children out of any property as far as the guilty
spouse is interested in it. The court retains its
powers of making orders regarding property in
reference to the divorce [Law 13 of 1883 (N)
Sec. 9].

Alimony—1It is a2 moot point whether an inno-
cent wife is entitled to claim alimony from her
husband after divorce, in view of the fact that the

173



DIVORCE

divorce puts the spouses in the relation of strangers
to one another, by completely dissolving the mar-
riage tie [Barnerr v. Barnett 1917 E.D.L. 218].
A guilty spouse, however needy, is in no case en-
titled to claim alimony from the innocent spouse
after divorce [Voet 25.3.8].

Where the innocent wife is indigent, it has been
decided that she is entitled to be awarded alimony
[Tomsv. Toms 1920 C.P.D. 455; and see Barnert
v. Barnett, supra], and alimony has also been
awarded to a wife claiming it where the husband,
in spite of notice, has not appeared to object [ Clax-
sen v. Clausen 1919 C.P.D. 13]. Leave 1s given
in such cases to move the court for a variation of
the order [ Toms v. Toms, supra; Clausen v. Clau-
sen, supra).

Custody and Support of Children.—The ques-
tion of custody of the children is determined by a
consideration of what is in the best interests of the
children, just as in the case of judicial separation.
Although the successful spouse 1s as a general rule
entitled to be given custody, the custody may be
awarded to the other spouse where owing to the
criminal tendencies of the former, or for other
reasons deemed sufficient by the court, the welfare
of the children will be better assured if they remain
with the divorced spouse [Cromje v. Cronje 1907
T.S. 871; Klass v. Klass 1924 W.L.D. 136]; and
even where the successful father is held entitled
to the custody, children may be left in charge of

the mother so long as they are of tender age [Bla-
therwick v. Blatherwick 1925 C.P.D. 5 P.H.B. 7).
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The parent having custody has the right to regu~
late the children’s upbringing, and to have them
with him or her as the case may be, and to direct the
lines upon which their education should proceed
[Mitchell v. Mitchell 1904 T.S, at p. 130]; but
since the other parent is entitled to have convenient
access to them, such other parent may apply for an
interdict restraining the parent in charge of the
children from removing them out of the country
[ex parte Jensen 18 S.C. 154]. An interdict may,.
however, be refused, if the parent in charge
genuinely intends to adopt a new domicile, and 1s
not merely attempting to defeat the other parent’s
right of access [Van Wijk v. Creighton 1925
W.L.D.5 P.H.B. 21].

When the children are in the custody of the
mother, the court will order the father to con-
tribute towards their support; but whether an order
is made or not both parents are liable to contribute
according to their means [Farrell v. Hankey 1921
T.P.D. 590]. The amount and mode of main-
tenance 1s 2 matter in the discretion of the court.
A parent may, when change of crcumstances or
the age or earning capacity of the children warrants:
it, apply to court for a variation of the order
[I—iammnﬂ v. Hausmann 1925 C.P.D. 5 P.H.B.
14].

JurispicTion v Divorce AcTions.
The only courts in South Africa that have juris-
diction in matrimonial suits, whether for judicial

separation, divorce, or nullity, are the various divi-
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sions of the Supreme Court., A magistrate’s court
has no jurisdiction in these matters (save in certain
Indian and Native cases).

Arbitration is not permitted with regard to
matrimonial suits without special leave of the court
[Act 29 of 1898 (C) Sec. 7; Ord. 24 of 1904 (T)
Sec. 7; Act 24 of 1898 (N) Sec. 8]. Such leave
‘would perhaps be given in order to decide the terms
of a separation, but not in any matter involving the
status of the spouses.

The Forum.—There is only one court in any
given case that has jurisdiction to decide an action
for divorce, or one wherein the status of married
persons is in question, and that is the court of the
place wherein the parties are domiciled at the time
of the commencement of the action. On this point
the law of South Afria, i.e., the Roman-Dutch
law, and international law coinade [Le Mesurier
. Le Mesurier 1895 A.C. 517]. The domicile
of a wife being in law that of her husband, it fol-
Yows that an action for divorce can be brought only
n the court of the place where the husband is domi-
ciled at the time of the action [ibéd.; Mason v.
Mason 4 ED.C. 330]. This rule applies even
where the wife ts as a matter of fact living apart
from her husband [Mason v. Mason, supra], and
even where a judicial separation is in existence
[Steytler v. Steytler 1913 C.P.D. 725].

Consent of the parties cannot give a court juris-
iction if it does not possess it otherwise [ Weather-
ey v. Weatherley Kotze 66]. Thus when the
tusband 1s the defendant and is in default, the
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court will itself raise the question of whether or not
it has power to adjudicate [Whipp v. Whipp 12
S.C. 174]. Conversely, if the court has jurisdic-
tion, it may grant a divorce whether the wife or the
husband be absent at the time the action is brought.
Thus the court may make an order for restitution
of conjugal rights, failing which divorce, on the
application of a wife resident abroad, who was
deserted abroad, if the husband is at the time of the
action domiciled within the jurisdiction [Moly-
neux v. Molyneux 1907 T.S. 585]. Even if the
wife has never been in the jurisdiction she may
sue or be sued therein [Cooke v. Cooke 1906
C.T.R.719].

When an absent spouse’s address is unknown, or
such spouse is out of the country or out of the
junisdiction or cannot be found, the court may
grant leave to sue by edictal atation, i.e., by sum-
mons inserted in the Government Gazette or in a
newspaper circulating in the area where the absent
spouse is believed to be.

Proof of Domicile—The principles regulating
the law of domicile have developed on similar
lines in England and Holland. Domicile is not
constituted by mere residence. It is residence
coupled with an intention of permanently remain-
ing in the place [Webber v. Webber 1915 A.D.
239].

The court requires no more than prima facie
proof of domicile in order for it to assume juris-
diction to grant divorce, and will permit either
spouse to sue the other by edictal citation on such
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prima facie evidence being afforded [Knox v. Knox
24 8.C. 441]. The fact that a man has left his
wife (and children, if any,) within the jurisdiction
is presumptive evidence that he is domiciled there-
in, for there is 2 maxim of the Roman-Dutch law
“wbi uxor ibi domus? [ibid.; Whipp v. Whipp,
supra; Hawkes v. Howkes 2 §.C. 109; Blair v.
Blair 1914 S.R. 111].

It is essential, however, that some prima facie
proof of domicile be afforded by the wife in these
cases. If the husband was never actually domiciled
in the jurisdiction, although he may have married
therein, and even perhaps intended to take up resi-
dence therein, there is no primas facie proof of
domicile to enable the court to assume jurisdiction
[Walker v. Walker 13 S.C. 363]. It was held,
however, in a recent case, that the court was entitled
to assume, in the absence of evidence to the con-
trary, that the parties were domiciled in the place
where the marriage took place [ Dywus v. Dyus 1926
D.C.C. and L.D. 8§ P.H.B. 5], in accordance with
the principle that the court is justified in certain
circumstances in departing from the strict rule in
order to do justice to the injured party [see Flud-
sonv. Hudson 1907 E.D.C. 189].

It is always competent to the defendant in the
cases in which the maxim “ & uxor ibi domus »
applies, as in every other case, to deny that he is
domiciled in the jurisdiction, or to assert change
of domicile [Knox v. Knox, supra; Adams .
Adams 2 8.C. 24], and the maxim loses much of
its force where the gulf between husband and wife
has so widened as to have become impassable
[Webberv. Webber, supra].
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There is a presumption against abandonment of
domicile of origin, z.e., the domicle a person
acquires at birth [Voer 5.1.97 and 99; Webber v.
Webber, supra]; and when the husband’s where-
abouts are unknown, ¢.g., when he travels about
in order to earn a livelihood, his domicile of origin
survives, and he may be sued therein [in re Sand-
berg 1912 T.P.D. 805].

There is also a presumption against change of
domicile, and where change is alleged, the burden
of proving it is cast on the person who alleges it
[see Webber wv. Webber, supra]. Domidle 1is
established not by mere assertion, but by conduct,
although if a witness is credible his own evidence
as to his own intention is acceptable [ibid.]. Fur-
ther, change of residence, in order to amount to a
change of domicile, must be made with a genuine
intention of change, and in good faith, and not
with the intention of defeating the action for
divorce.

Under exceptional circumstances, viz., if the
husband is proved to be a vagabond, or vagrant,
with no fixed abode or certain domicile, the court
of the place where the wife is domiciled may
assume jurisdiction to grant her a divorce [ Mason
v. Mason 4 E.D.C. 330; Hudson v. Fludson 1907
E.D.C. 189]. This rule will not apply, however,
where the husband travels from country to country
in order to earn a livelthood [in re Sandberg,
supral.

Natal Legislation—By virtue of Law 18 of
1891 (N), any spouse who has resided in Natal for
four years may obtain an edictal process for matri-
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monia] relief, if he or she has been deserted in
Natal for 18 months, and if the deserting spouse is
absent from Natal at the date of the institution of
the legal proceedings [Sec. I]. The plaintiff’s suit
is not defeated by any change in the domicile of the
deserting spouse following such desertion [Sec. 2;
Wright v. Wright 1905 N.L.R. 651].

180



CHAPTER SIXTEEN.

ANNULMENT OF MARRIAGE.

There are certain circumstances occurring prior
to a marriage which render the marriage invalid
from the beginning, and by reason of which a
decree of nullity may be pronpunced by the court.
Such decree acts retrospectively {Voer 24.2.15],
the parties being placed by law in the same position
as if they had never been married, and any children
born of the union being considered illegitimate.

Marriages liable to annulment may be divided
into two classes, void and voidable marriages. A
marriage is void if it is good for no legal purpose.
It is voidable if there is in its constitution some im-
perfection that will invalidate it on proceedings
being taken to set it aside. Until set aside, how-
ever, all the incidents of marriage attach thereto
[Wells w. Dean Willcocks 1924 C.P.D. 89]-
Doubt may exist as to whether specified marriages
should be classed as void or voidable, but the
grounds on which a marriage will be annulled are
well defined.
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GROUNDS OF ANNULMENT.

The following causes will ground an action for
nullity:—

1.—Absence of the formalities requisite to the
celebration ot a valid marriage. Mere cohabitation
never constitutes a marriage [Voez 23.2.5], nor do
other modes of marrying than the prescribed ones.
All such marriages are ipso jure void {Voes
23.2.3].

2.—The existence of a prior valid marriage be-
tween one of the spouses and a third person which
has not been duly dissolved by death or by a decree
of the court. The bigamous marriage is entirely
void [Wells v. Dean Willcocks, supra].

3.—Want of age. Boys below the age of 14
and girls below the age of 12 years are absolutely
incompetent to marry.

~ 4—Too close relationship between the spouses.
A marriage within the prohibited degrees may be
decreed null whether the parties were aware or
agnorant of their relationship [Voer 24.2.15].

5. —~Insanity at the time of the marriage. The
consent and not the mere formal coming together
of the parties is an essential requirement of mar-
riage [Voet 23.2.6]. Where, however, the mar-
riage of the alleged lunatic was entered into quite
voluntarily, with an understanding of what the
ceremony signified, it is valid [Prinsloo’s Curator
. Crafford 1905 T.5. 669]. Intoxication so pro-
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found as to deprive the mind of reason has the
same effect as insanity in invalidating a marriage
[Voer 23.2.6].

6.—A mistake in the identity of the person
married, Such mistake completely negatives the
consent necessary to the marriage [ Voet, ibid.].

- 7.~Error induced by fraud. A mistake induced
by deceit as to the nature of the ceremony per-
formed is ground for annulment of a marriage.
Hence if a child or a foreigner is entrapped into a
valid form of marriage in ignorance of its meaning,
the marriage is invalid and may be annulled [JoAn-

son v. Mclntyre 10 8§.C. 318; Rubens v. Rubens
26 5.C. 617).

When anyone has been compelled to marry by
force the marriage may be annulled; but in view
of the public nature of the marriage ceremony
marriages under duress cannot occur, save under
very exceptional circumstances.

8.—Want of consent of parents. This renders
the marriage voidable at the suit of the parent [see
Chapter Four ““ Consent of Parents ”]. The mar-
riage is also voidable at the suit of a minor who was
fraudulently inveigled into the marriage, if he sues
within a reasonable time [Haup: v. Haupr 14 §.C.
39]. The marriages of minors where the necessary
consent of parents is lacking are accordingly valid
until set aside [see Willenburg v. Willenburg 3
B.A.C. 409].
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9.—Pregnancy of the wife at the time of the
marriage. A husband is entitled to have the mar-
riage annulled if the wife, unknown to him, was
pregnant by another at the time the marriage was
celebrated [Horak v. FHorak 3 Searle 389 ; Panse-
grow v. Pansegrow 1910 O.P.D. 51], even
though he himself is guilty of adultery, and what-
ever were the relations between the spouses before
marriage [Reynecke v. Reynecke 1927 Q.P.D. 9
P.H.B. 18]. This right is lost if the husband con-
dones the offence [Pamsegrow v. Pansegrow,
suprae]. Such marriages, then, are not void, but
voidable.

10.-—Impotence. Permanent impotence or in-
capacity to procreate children existing at the date
of the marriage gives the other spouse the right
to apply for a decree of nullity of marriage
[Ngwende v. Ngwende 8 E.D.C. 68]. The mar-
riage in such a case has been held to be merely
voidable, and valid until set aside [¢5id.]. Un-
reasonable delay in bringing the action bars the
plaintiff’s claim, as delay is evidence of ratification
[S.v. 8. 1916 C.P.D. 109; Wells v. Dean Will-
cocks 1924 C.P.D. 89].

Unchastity of the wife previous to marriage
not followed by pregnancy at the time of marriage
is no ground for a decree of nullity [Horak v.
Horak, supra], and neither can an annulment of -
the marriage be claimed where one of the spouses
has contracted a venereal disease before marriage
[Masckoamneng v. Masekoameng 1919 T.P.D.
405].
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No cause that supervenes after marriage is
ground for annulling a marriage.

JurispicTiON To ANNUL A MARRIAGE.

In the case of a voidable marriage, since the ind-
dents of marriage attach thereto until the marriage
is set aside, the wife acquires the domicile of her
husband and retains it until the marriage is de-
clared null. The action for nullity where the
ground of annulment is impotence must accord-
ingly be brought in the court of the husband’s
domicile [Wolter v. Wolter 11 E.D.C. 89};
although the effect of the decree is to render the
marriage void from its inception [Wells v. Dean
Willcocks 1924 C.P.D. 89]. The same rules as
regulate the question of jurisdiction in divorce
apply also in the case of suits for the annulment of
a voidable marriage.

In the case of an entirely void marriage the
inadents of marriage never attach thereto, and
the “ wife » never acquires the domicle of the
“ husband.” Thus in an action for annulment on
the ground of bigamy, the correct forum is that of
the place where the invalid ceremony was per-
formed, if that be the deceived person’s domicile.
What is being sought is a declaration of such per-
son’s status, and this such court is competent to
declare, even though it might not have jurisdiction
over or be competent to demand any performance
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from the defendant who is not within its jurisdic-
tion. In addition, it is the only court that can
rectify the marriage register of the province
{Wells v. Dean Willcocks, supral.

186



CHAPTER SEVENTEEN.

INTESTATE SUCCESSION.

Intestate succession is that system of succession
to the property of a deceased person which takes
effect whenever such person has died without leav-
ing a valid will. It also comes into operation when
although a valid will exists no one accepts a benefit
thereunder, or when the deceased has died partly
testate and partly intestate.

The right to inherit 4% intestato depends on re-
lationship by blood existing between the heirs and
the deceased. The order of priority of succession
among relatives is determined by the terms of a
Charter granted by the States-General of the
United Netherlands in 1661 to the Dutch East
India Company, fixing the law of succession ab
sntestato to persons dying in the East Indies or on
the voyage there or back [ Reubenheimer v. Exors,
of van Breda, Foord 111; Fitzgerald v. Green
1914 A.D. 88; and in re Estate Gledhill 12 N.L.R.
43]. This Charter embodies, with certain modifi-
cations, the rules of succession laid down in the
Political Ordinance of Apnl 1st 1580 as inter-
preted by an Ordinance of May 13th, 1594, of the
States of Holland.
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The Order of Succession—Those in the direct
line of descent have first right to inherit from their
ancestor. If there are no descendants, those in the
direct line of ascent inherit, and failing both des-
cendants and ascendants, those related to the de-
ceased collaterally through an ancestor succeed to
the inheritance. The order of succession, in more
detail, is as follows:—

(1) Children, male and female alike, succeed
in equal shares to the entire inheritance of their
deceased parent., If a child has died before the
parent whose inheritance is in question, such child’s
children step into his or her place, and together
take his or her share, j.e., the grandchildren by a
deceased child together represent such child. This
process of representation applies ad infinitum in the
case of descendants in the direct line; and such
succession 1s known as succession by representation.

(2) On failure of descendants, the estate goes
to the parents of the deceased in equal shares, if
both be alive. If only one be alive, he or she suc-
ceeds to one-half of the estate, and the brothers
and sisters of the deceased who are at the same
time the children of the deceased parent, and their
children and grandchildren by representation, to
the other half. If no such brothers or sisters or
their children or grandchildren survive, the sur-
viving parent takes the whole estate.

{3) Failing descendants and both parents, the
estate is divided equally between the deceased’
brothers and sisters, and their children and grand-
children by representation. Half-brothers and
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sisters succeed with the half hand only, i.e., the
full brothers and sisters and their children and
grandchildren by representation first take one-half
of the estate, and the other half is then divided
between them and the half-brothers and sisters and
their children and grandchildren by representa-
tion.

Where no brothers or sisters or their children
or grandchildren survive, further descendants of
such brothers or sisters succeed, priority being
determined by closeness of relationship to the de-
ceased, without representation,

(4) On total failure of all the relatives men-
tioned heretofore, the estate is divided into two
equal portions, the one going to the relatives on the
father’s side and the other to those on the mother’
side, whether or not there are more of them on
the one side than on the other. Those first
entitled to succeed to the half share coming
to their side of the family are the grand-
parents and their children and grandchildren
by representation, f.e., uncles and aunts and first
cousins, Failing these, remoter descendants of the
uncles and aunts succeed, without representation.
Failing these the great-grandparents and their
descendants inherit. If there are no relatives
whatever on the one stde, the surviving side takes
the whole estate.

(5) On total failure of relatives, the inheri-
tance goes to the Government Treasury [ex parze
Leeuw 22 §.C. 340]; (but see for dicta to the con-
trary, viz., that in such case the surviving spouse
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takes the inheritance, in re Booysen Foord 188;
and in re est. Taylor 12 C.L.J. 34). The Crown
may seize the inheritance only after the lapse of
50 years; and it may be claimed by heirs within that
period [Act 24 of 1913 Sec. 98].

Succession of Adopted Children.—An adopted
child is for all purposes whatsoever deemed in law
the child born in lawful wedlock of the adopting
parent [Act 25 of 1923 Sec. 8], Thus he or she
may succeed as intestate heir to the adopting
parent. Such child cannot, however, succeed ab
fntestato as a natural brother or sister does to the
inheritance of the adopting parent’s child, for
it is specially provided that unless the contrary
intention clearly appears from any instrument,
testamentary or otherwise, an adopted child
does not by the adoption acquire any right,
title or interest in any property devolving on
the heirs ab intestato of any child of lawful wed-
lock of the adopting parent; nor does he become
entitled to any succession, whether by will or 24
intestaro, by right of representation of his adopting
parent [ibid. Sec. 8 (1)].

Although adoption terminates all other rights
and legal responsibilities existing between the child
and his natural parents, the child still has the right
to take property as heir or next-of-kin of his
natural parents either directly or by right of repre-
sentation [#bid., Sec. & (2)]. Further, neither the
adopting parent nor his next-of-kin acquires any
right in immovable property which has become
vested in joint ownership in the adopted child and
any blood relation of such child, on the death in-
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testate of such child while still a minor. The right,
in such a case, accrues to the person who would have
been entitled thereto if no adoption had taken place
[#8id.].

Succession of Illegitimate Children—Full
rights of inheritance are enjoyed only by those
born in lawful wedlock. An illegitimate child for
the purposes of the law of intestate succession has.
no father, and there are no rights of succession be-
tween such father and child nor between those
related through such father or child [Voer 38.18.8,
19, 21].

It is a2 maxim of South African law, however,.
that “een moeder maakt geen bastaard ” [see
Fitzgerald v. Green 1914 A.D. 88]; and illegiti-~
mate children succeed to their mother and her rela-
tives (including thus their legitimate and illegiti-
mate brothers and sisters), and wice wersa, on
exactly the same terms as her legitimate children
[in re Russo 13 S§.C. 185; Jassiem v. The Master
& §.C. 259]. This rule applies also to children
born as the result of adultery [ Fizzgerald v. Green,
supra].

Succession of Legitimated Children.—A child
who has been legitimated is in the same position
and enjoys the same rights of succession to both
parents and their relatives as one legitimate by
birth [Voer 38.18.10, 21].

Legitimation is brought about by the subsequent
marriage of the parents, and if parents thus marry-
ing could have lawfully married each other at the.
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date of the child’s birth, the child born out of wed-
lock may be registered in the prescribed manner
as if it had been born in wedlock [Acz 17 of 1923
Sec. 10]). This provision enunciates the necessary
«<ondition that had to be present before legitimation
through subsequent marriage was brought about
by common law, viz., the possibility of marrage
‘between the parents at the time of the child’s birth
[see Fitzgerald v. Green 1914 E.D.L. 432]. A
<hild born as the result of incest can thus never be
legitimated, since its parents could not at the time
of its birth and never can marry each other. A
<hild born as the result of adultery cannot be regis-
tered as legitimate under the above provision: but it
is questionable whether its rights are entirely un-
affected by the subsequent marriage of its parents.

Formerly the parents of such child could not
marry each other even after the dissolution by
death or divorce of the marriage which rendered
a marriage between them impossible at the date
of the child’s birth; but such marriages are valid
1n the modern law [Henamann v. Est. Heina-
smamn 1919 A.D. 99]. Adultery is no longer con-
sidered a crime, nor visited with penal conse-
quences, so that an adulterine child may take under
the will of its father as well as under that of its
mother [see Firzgerald v. Green 1914 A.D. 88].
Tt is doubtful therefore whether after the mar-
Tiage of its parents such child would be debarred
from succeeding 2% inteszato to the father and the
father’s relatives.

Successson of Spouses—Natal Law—From the
order of sucression outlined above it is apparent
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that no provisions exist for the mutual succession
of husbands and wives (save possibly in the case
of total failure of blood-relations of the deceased
spouse). When marriage is in community a sur-
viving wife 1s to a considerable extent protected
against destitution, and so too when community of
profit and loss attaches to the marriage although
community of property is excluded. Where, how-
ever, an antenuptial contract entirely excludes
community, and no marriage settlement is made on
a wife who has no private estate, and no means
of acquiring property, such wife, on the death
intestate of her husband, may be reduced to a con-
dition of extreme poverty.

This position has been remedied in Natal by
legislation. In the case of spouses from whose
marriage community has been excluded by virtue
of Law 22 of 1863 (N), when the husband dies
intestate his widow is entitled to receive and have
one-half of his property, both movable and im-
movable, unless he leaves lawful issue surviving
him; in which case the widow is entitled to one-
third of the property [Law 22 of 1863 (N) Sec.
5; in re Curley’s Estate 7 N.L.R. 79].
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CHAPTER EIGHTEEN.

WILLS.

A will is a declaration made by a person during
his lifetime stating how he wishes his property to
be disposed of after his death.

Pre-REquisiTes oF 4 VaLip WiLL.

For a will to have validity it must be executed
by a competent person and in a2 manner recognised
by Iaw. A presumption of validity arises from the
production of a will regular on the face of it
[Kuntz v. Swar: 1924 A.D. 618], and the burden
of proving his allegations is cast on the person who
afhrms that it is a forgery or that it has not been
executed in due form [#bid.] or that it has been
executed by an incompetent testator [Voes
28.1.35).

Competency ro Make a Will.—All persons are
competent to make a will except—

(8) boys below the age of 14 years and girls
below the age of 12 years [Voer
28.1.31). In Natal, however, no will
or codicil 1s valid unless the testator at
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the time of its execution or re-execution
has attained the age of 21 years, or is
otherwise entitled to the privileges of
majority (by emancipation from pater-
nal power by venia aetatis or otherwise)
[Lew 2 of 1868 (N) Sec. 6].

(4) persons mentally incapable at the time
the will 1s made. In this category are
included not only those suffering from
a mental disease, but also persons bereft
of reason through severe intoxication
[Voer 28.1.34 and 35]. A will made
by a mentally afflicted person during 2
lucid period 1s valid [Voer 28.1.34; in
re Kemp 2 M. 435].

All persons, however, who are competent to
make a will, may do so freely, so that 2 married
woman does not require the authority, consent or
assistance of her husband in making her will [Voes
28.1.38], nor a minor that of his guard1an [Vaet
28.1.43].

Due Execution—There are three recognised
types of will, viz., (1) underhand, (2) notarial,
and (3) privileged wills.

(1) Underhand wills are those in most fre-
quent use and are of the English type. The for-
malities necessary to their execution are laid down
by statute in each province. All that is necessary
for the due execution of such wills it that they
must be signed by the testator, or by some
person in his presence and by his direction, in
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the presence of at least two competent witnesses
present at the same time, who also sign the
will {Ord. 15 0f 1845 (C) Sec. 3; Ord. 14 0f 1903
(T) Sec. 1; Ord. 11 of 1904 (O.F.S.) Sec.
1; Law 2 of 1868 (N) Secs. 1 and 5). In the
Ca.pc the signatures are required to be affixed to
every leaf; in the Transvaal and O.F.S. to every
sheet.

Every person male or female above the age of
fourteen years who is competent to give evidence
in a court of law is competent to attest a will [Act
22 of 1876 (C) Sec. 3; Ord. 14 of 1903 (T) Sec.
2; Ord. 11 of 1904 (O.F.8.) Sec. 2]). This
statutory regulation of the qualification of wit-
nesses is omitted in the Natal Act, and any person
may attest 2 will made in Natal, provided that he
is not disqualified by nature, as is a child of tender
years or 2 lunatic who does not understand the
nature of the act in which he is taking part [ Momo-
lold’s Exor. v. Uping 1919 A.D. 56; Voet 28.1.7].

(2) The validity of notarial wills depends
on the common law, and is specially reserved in
the Wills Act of each province and in the Transvaal
by Act 14 of 1920. These wills are executed in the
presence of a notary and two witnesses, by a tes-
tator known to the notary or witnesses [Voer
28.1.24], and also require the signature of all the
above-mentioned parties. They no longer require
to be read over to the testator by the notary in the
presence of witnesses [Acz 3 of 1878 (C) Sec. 3;
Ord. 14 of 1903 (T) Sec. 5; Ord. 11 of
1904 (0.F.8.) Sec. 5], but if so read are valid even
though not signed, if the testator, after approv-
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ing the will, suddenly becomes ill and there-
after dies [re Procior’s will 5 §.C. 159; Horak’s
Hesrs v. Horak 2 M. 402].

(3) Privileged wills are valid although exe-
<uted without the usual formalities, their validity
being specially reserved by the Wills Acts of each
province [Ord. 15 of 1845 (C) Sec. 3; Ord. 14 of
1903 (T ) Sec. 1; Ord. 11 of 1904 (O.F.S.) Sec.
1]. The following types of wills are privileged
by common law:—

(@) The will of a soldier on active service

(%)

()

{or of a non-combatant attached to an
army on active service in the enemy’s
country) [Voer 29.1.10]. This will
does not require any formalities at all
in its execution. It is only necessary
that the declaration alleged to be a will
shall come within the legal definition
of a will [én re Leedham 18 5.C. 450].
Such will holds good for one year after
the return of the soldier from active
service [Voer 29.1.11].

A will made in a time of pestilence or
epidemic disease.  This is valid
although imperfectly executed if thus
executed through necessity [ew paorse
de Wet 1919 Q.P.D. 61].

The will of a parent or other ascendant
in favour of children or other descen-
dants. This holds good, provided that
it is wholly in the testator’s hand-
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writing, although not executed in the
presence of witnesses. Such will is
known as a holograph will. The privi-
lege attaches to a mother’s will,
whether she benefits her legitimate or
her illegitimate children [Voez
28.1.16]; to a father’s will only so far
as he benefits his legitimate children
[Voet 28.1.16; Wilkinson . Est, Wil-
kinson 24 8.C. 602].

An adopted child is for all purpeses deemed the
child born in lawful wedlock of the adopting
parent, but unless the contrary intention clearly
appears from any instrument, such child does not
acquire any right, title, or interest in any property
devolving on any child of the adopting parent by
virtue of an instrument executed prior to the date
of the adoption [Act 25 of 1923 Sec. 8].

In Natal the persons to whose wills privilege
attaches are specially enumerated in the Law regu-
lating the execution of wills in Natal. The follow-
ing persons may dispose by will of their property
without observing the formalities required by that
law in the execution of wills: any person in actual
military service; anyone being in Africa, but not
in Natal, on a journey or a trading exploring or
hunting expedition or the like; and any marine or
seaman at sea [Lew 2 of 1868 (N) Sec. 3]. In
Natal, accordingly, 2 holograph will is not privi-
leged [in re Est. Lalla 1922 N.P.D. 18].

In the Cape Province, the validity of wills made
by virtue of a “reservatory clause” is spedally
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reserved by statute [Ord. 15 of 1845 (C) Sec. 4].
A reservatory clause is a clause inserted by a tes~
tator in his will (whether it be a notarial or an
underhand one), reserving to himself the right to
alter or add to his will, either at the foot thereof or
n a separate deed [in re Sir John Wylde’s Will 3
Buch. 193]. A codial thereafter executed and
signed by the testator alone without witnesses is
deemed to be part of the will and has validity if
it specifically purports to be executed under and by
virtue of the reservatory clause, but not otherwise
{ébid.; Van der Walt v. Van der Wal?’s Exors. 13
8.C. 316; Erasmus v. Erasmus’ Guardians 1903
T.5. 843]1.

Codicils—There 1s no longer any essential dis-
tinction between a will and a codicil, although the
former is generally the main testamentary instru-
ment, and the latter the subsidiary one, used to
effect alterations. The Wills Acts of each province
require the same formalities in the execution of an
underhand codicil as in that of an underhand will,
and notarial codicils require the same formalities
as notarial wills [Voer 29.7.5]. Any provision that
may be inserted in 2 will may be inserted in a codi-
al [Brink v. Veige 1 M. 537].

MutuaL WiLLs,

It is a2 common practice in South Africa for two
spouses to make their wills in the same written
instrument. In such a case the formalities of exe-
cution need be observed only once, and the will
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is known as a joint or mutual will. It is also
permissible, though not commonly done, for two
persons not being spouses to execute a mutual will.

By mutual will the terms of an antenuptial con-
tract may be altered to any extent, so far even as
to introduce community ; and conversely a commu-
nity of property existing during lifetime may be
done away with by mutual will as from the date
of death of the first-dying spouse [ Union Govern-
ment v. Larkan 1916 A.D. 212]. These testa-
mentary arrangements only take effect upon death,
and the surviving spouse is at liberty to repudiate
the joint will and to adhere to the provisions of the
antenuptial contract or to the community [ibid.;
McDaniel v. Twentyman Jones 1925 C.P.D.; 5
P.H.G.2].

A joint or mutual will is deemed in law to be two
separate and distinct wills, and accordingly either
spouse may without the consent or knowledge of
the other revoke his or her share thereof, as if it
had been contained in a separate instrument [S. 4.
Association v, Mostert 1873 Buck. 31]. This
revocation may be made by the surviving spouse
even after the death of the other, unless he or she
has accepted benefits under the will of the de-
ceased. This indicates an election to be bound by
that will, and the survivor is then bound to allow
any property of his or hers disposed of by that will
to devolve as the deceased therein directed [i4id.;
Upton’s Exor. v. Upton 2 Roscoe 42; Union
Government v, Larkan, supra].

Thus where either of two spouses has recipro-
cally benefited the other by mutual will, and has
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directed how the disposition of the property of
their joint estate is to be regulated after the death
of the survivor, the survivor, if he or she has en-
joyed or wishes to enjoy the benefit, cannot make
any other disposition or will of his or her half share
unless the benefit bestowed has been repudiated
IS, A. Association v. Mostert, supra]. (This rule
applies to the massing of the whole joint estate, or
to the massing of a portion thereof.) The benefit
frequently takes the form of a life-interest in the
deceased’s estate. Such massing of the joint estate
by mutual will is a frequent practice. The rights
of heirs under a mutual will which confers on the
surviving spouse fidudary, usufructuary, or other
limited interest in the massed estate are, after adia-
tion by such spouse, the same in respect of such
survivor’s half share of the property as in respect
of the half share which belonged to the deceased
spouse [Acz 24 of 1913 Sec. 115].

VarLip DisposiTions.

The Principle of Free Testation—There has
been an unmistakeable trend in South African legis-
lation towards the princple of free testation, and
certain restrictive rules of the Roman law, whereby
a testator was compelled to leave a proportion of
his estate to children and other specified persons,
which formed part of the Roman-Dutch common
law, have been abolished by statute in each of the
provinces [Act 26 of 1873 (C) Sec. 1; Act 23 of
1874 (C) Sec. 2; Proc. 28 of 1902 (T) Secs.
126 and 127; O.F.S. Law Book 1901 Chap. 92,
Secs. 1 and 2; Law 7 of 1885 (N ), which sbolish
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the Portio Legitima, the Quarta Falcidia, and the
Quarta Trebelliana].

Since the abolition of the former restrictions, a
parent may totally disinherit all or any of his
children, without assigning reasons; but the estate
of a deceased parent, it appears, nevertheless re-
mains liable for the maintenance of a minor child
(although possibly only where the means of the
surviving parent are insufficient to suitably provide
therefor}; and the court may order 2 sufficient sum
to be secured or paid out from the estate in order
to provide such maintenance before any payment
of legacies is made [Dawis® Tutor v. Est. Davis
1925 W.L.D. 168; and see Shearer v. Shearer’s
Exors. 1911 C.P.D. at p. 821].

In addition to this right to disinherit whom he
pleases, a testator has the right to benefit whom he
pleases, and to any extent, with but few exceptions,
many of the former restrictions no longer applying.
Thus the rule forbidding a testator to leave more
to his or her second wife or husband than the
smallest portion left by him or her to a child of the
former marriage (the Lex Hac Edictali) has been
abolished by statute {Act 26 of 1873 (C) Sec. 2;
Proc. 28 of 1902 (T ) Sec. 126; O.F.S. Low Book
1901 Chap. 92 Sec. 2; Law 7 of 1885 (N)].

Also, since adultery is no longer a crime in South
African law, persons guilty thereof are no longer
penalised by not being allowed to benefit each other
by will {Heinamann v. Est. Heinamann 1919
A.D. 99]. Those guilty of incest, however, are
presumably still thus penalised, as formerly.
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In the Roman law burdensome restrictions were
imposed on a testator wishing to benefit his or her
illegitimate children. In the Roman-Dutch law
these rules were meodified, and in South Africa
certain of them are definitely obsolete. Since “a
mother makes no bastard,” illegitimate children
may be benefited to any extent under the will of
their mother [Fitzgerald v. Green 1914 A.D, 88].
Furthermore, in view of the tendency to permit
free testation, it is doubtful whether or not there is
still any force in the Roman rule forbidding a
father who had legitimate issue from leaving more
than one-twelfth of his estate to his illegitimate
children [van der Keessel Th. 287].

A distinction was drawn by the Roman-Dutch
law between children born as the result of
adultery or incest and other natural children. To
the former class parents might not leave by will
more than sufhced for their bare maintenance
(although in part of the Netherlands the prohibi-
tion probably did apply to the mother). In South
Africa, adultery not being a penal offence, an adul-
terine child may inherit freely under the will of
the mother [Firzgerald v. Green, supra], and is in
the same position as any other natural child with
regard to its power of benefiting under the will of
the father [6id.]. A child born as the result of
incest may probably benefit by the mother’s will
[é44d.], but whether it may take more than mere
maintenance under the father’s will is more doubt-

ful,

Another restriction on testation imposed by the
law of Holland is to be found among the penalties
attaching to secret marriages. A person marrying
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a minor without the necessary consent of parents or
guardians s prohibited from benefiting under the
will of such minor spouse [ Perperual Edict, 1540;
Mostert v. the Master 3 Roscoe 59).

Incompetency to Accept Bemefits.—In addition
to those persons mentioned above, whom a testator
may not benefit, there are other persons who may
not accept benefits conferred on them in a will,
because of their own position in relation thereto,
or because of their conduct towards the testator. :

(1) Witnesses to a will cannot accept a benefit
thereunder. In the Cape, Transvaal and Orange
Free State if a person who witnesses a will is bene-
fited therein, he or she forfeits any interest or ap-
pointment (as executor, administrator or guardian)
conferred on him or her by the will, as well as any
interest conferred on his or her wife or husband
[Act 22 of 1876 (C) Sec. 4; Ord. 14 of 1903
(T) Sec.3; Ord. 11 of 1904 (O.F.S.) Sec. 4]. In
Natal, although any benefit given or directed in a
will or codicil to a witness thereto or his or her
spouse is utterly null and void, being appointed
trustee, executor, guardian, curator or the like, or
the receipt of the usual remuneration as such, or the
payment of a legal debt or demand is not deemed
a benefit. A witness benefited by the will is not
rendered incompetent to give evidence in respect
thereof [Act 2 of 1868 (N) Sec. 71.

(2) The notary before whom a will is executed
cannot take a benefit under it, nor can any person

elosely related to such notary.
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(3) No person who writes out the will of
another can derive any benefit for himself from
such will. Being appointed executor in a will is
a benefit within the meaning of the rule [ Bensscho-
witz v. the Master 1921 A.D. 589]. The rule
does not apply, however, where there is no suspicion
of fraud, and subsequent confirmation of the will
by the testator, proved by independent evidence,
may rebut the presumption of fraud [Smith v.
Clarkson and Bird 1925 4.D. 501]. Whether the
rule applies to mutual wills of husband and wife
written out by one of the spouses is not certain
[¢6id.; Van Renen v. Brink’s Trustees 5 Searld
281]. The prohibition applies in any case only to
the person actually writing the will, and thus a
person who dictates or hands a draft of the testator’s
will to another to write or type may take a benefit
under the will, even if that other be his own em-
ployee [Smith v. Clarkson and Bird, supra; Van
Deemter v. the Master 1914 C.P.D. 9].

(4) “ A blood-stained hand takes no inherit-
ance,” i.e., no one who has caused or contributed
indirectly by his discreditable conduct to the death
of the testator is allowed to benefit by the latter’s
willl [Grotius 2.28.42; Taylor v. Pim 24 N.L.R.
484].

(5) No one who has brought undue influence
to bear on the testator in the making of the will
can benefit thereunder, a will being liable to be set
aside on this ground [Cerfonteijw’s Exors. w.
Q’Haire 3 Buch. 47].

The tendency of South African courts is to re-
strict and not extend the list of those not entitled
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to succeed, and to uphold wills, in the absence of
proof of fraud [Smith v. Clarkson and Bird 1925
A.D. 501].

Heirs and Legatees.—A testator may in his wall
in addition to bequeathing legacies institute an heir
or heirs. An heir is in the position of a residuary
legatee, and the executor hands over to him the net
balance of the estate left after paying the debts of
the deceased and the legacies bequeathed in the
will [OQosthuizen v. Qosthuizen 1868 Buch. 51]. A
will is valid, however, even though no heir is in-
stituted therein [46id.] In this case, if a balance
remains after the legacies are accounted for, the

heirs ab intestato of the deceased succeed thereto
[Voet 29.2.40].

A person may be instituted as heir or may be left
a bequest either conditionally or unconditionally.
When the conditions are immoral, illegal or impos-
sible they are considered as not written, and the
mstitution or bequest takes effect unconditionally
[Voet 28.7.9-16].

Bequests must be definitely accepted or repu-
diated, and so too must inheritances [T Aeunissers
v. Theunissen 1 Roscoe 107]. Acceptance of am
inheritance is known as adiation. Once an heir has
made his election to adiate, he is bound by the terms
of the will, even though the inheritance prove
burdensome [ibid.]. A married woman cannot
adiate or repudiate an inheritance without the con-
sent of her husband save where the marital power
1s excluded by antenuptial contract [Voer 29.2.341,
nor may a minor without the consent of his guar—
dian [#6d.].

207 Q



WILLS

On failure of an heir or legatee to adiate or
accept, the inheritance or bequest falls back into
the estate or passes to the co-heirs or co-legatees
or their children or other persons in accordance
with the intention of the testator [Pozgieter v. van
der Heever's Exors. 11 §.C. 40]. Any undistri-
buted portion of the inheritance passes aé intestato.

In the case of intestate succession or when there
1s nothing in the will to show an intention to the
«<ontrary children or descendants who wish to share
as heirs in the inheritance of their parent or ancestor
must bring into account any sums received from
him during his lifetime as a portion of their inherit-
ance, or as a marriage gift, or for the purposes of
their business, or as a loan [Jooste v. Jooste’s
Exor. 8 S.C. 288]. This is known as collation.
1t operates also in favour of a surviving parent
married to the deceased in community of property
{ibid., Scheepers v. Scheepers Executrix 1873
Buck. 1], but never in favour of strangers [ibid.].

Fideicommissa.~A fideicommissum is a bequest
made to a person known as the fiduciary with a trust
over in favour of another person known as the
fideicommissary heir or legatee. The choice of the
latter may even be left to the former [in re My-
Burgh 13 8.C. 218], but some person must be indi-
cated in the will for such 2 trust to take effect
[Drew v. Drew’s Exor. 1876 Buch. 203].
Property may by this means be tied up through
succeeding generations, but unless the testator
makes it definite that he wishes the burden to con-
finue for a still longer period, a general prohibition
pot to alienate out of the family will not take effect
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beyond the fourth generation [Ryklief’s Heirs v.
Ryklief’s Exors. 13 §.C. 64]. When the fidei-
commissary dies before the fidudary heir, the latter
takes the property free from any obligation [re
Woutersen 24 8.C. 115].

An adopted child acquires no right, title or in-
terest in any property burdened with a fideicom- -
missum in favour of the descendants of the adopt-
ing parent unless the contrary intention clearly
appears from any instrument [Acz 25 of 1923 Sec.

& (1)].

Executors—A person may by will appoint
executors to administer his or her estate, and may
give such executors power to assume co-executors.
Where no such testamentary executors are ap-
pointed, or fail, the Master of the Supreme Court
may appoint others, known as executors dative.
Where there is competition for the office of execu-
tor dative, the surviving spouse must be preferred
by the Master [Acz 24 of 1913 Sec. 35].

Executors derive their autharity from letters
of administration granted them by the Master.
Such letters may be issued to 2 woman, but not,
without the consent in writing of her husband, to
a woman married in community or to a woman
married out of community when the marital power
15 not excluded [#4id., Sec. 31 (4)].

‘Guardians to minor children and curators to
property may also be appointed by will. The
rights of a mother in these respects are dealt with
in Chapter Twenty.
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Revocarion or WirLs—Natar Law.

A person may revoke his or her will at any time,
in spite of any agreement to the contrary (with the
exception mentioned above under * Mutual
Wills ™) [8. 4. Association v. Mostert 1873 Buch.
31]. There must be a definite intention to revoke,
however, expressed either in a duly executed will
[see Horak’s Heirs v. Horak 2 M. 402] or
by the destruction of the revoked will. A will
that was in the testator’s possession and cannot be
found on his death is presumed to have been de-
stroyed with the intention of revocation [im re
Beresford 2 §.C. 303], but this presumption may
be rebutted [ex parte Slade 1922 T.P.D. 220].

In Natal a will or codidl is tacitly revoked by the
subsequent marriage of the testator, unless it ex-
pressly refers to that marriage in a manner which
shows an intention that the will shall not thereby
be revoked and save in so far as it disposes of
property which would not go to the other spouse
or issue of the marriage if the testator were to die
intestate. No joint will, however, is revoked by
the marriage of the surviving spouse {Act 2 of
1868 (N) Sec. 8].

In other provinces, however, a will is not re-
voked by subsequent marriage, even in community,
nor by the birth of children [Shearer v. Shearer’s
Exor. 1911 C.P.D. 813; Ludwig v. Ludwig’s
Exors. 2 M. 449]. '
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MisceLLaneous Provisions.

Every person who has a will in his possession at
the time of or after the death of the testator, must
immediately transmit it to the Master; if there is
no Master in the district, it must be transmitted to
the magistrate, together with a true copy thereof.
A notary too must transmit to the Master, when
required by him, the original minute of any will
passed before him [Aez 24 of 1913 Sec. 16]. 1t
1s an offence not to comply with these provisions.

Any person may lodge his will (accompanied by
a duplicate or true copy thereof) for safe custody
with the Master; and may obtain re-delivery
thereof at any time [:bid., Sec. 15].
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CHAPTER NINETEEN.

ADOPTION.

Adoption was legalised in South Africa by Act
25 of 1923 (to which the sections below refer).
An order of adoption confers the surname of the
adopting parent on the adopted child, unless other-
wise provided, and terminates all the rights and
legal responsibilities existing between the child
and his patural parents [Sec. 8]. The adopting
parent and the child are for all purposes deemed
in law parent and child as if their relation arose
out of lawful wedlock [#%id.]. The only excep-
tions to these rules arise in connection with certain
principles of the laws of succession, an adopted
child e.g. not being able to succeed as intestate heir
to the relatives of the adopting parent, and with
the laws prohibiting inter-marriage between rela-
tives, and are considered in previous chapters. The
fact of adoption may be recorded on the original
birth information form filed in the Births Register
of any province or district [Sec. 13].

Valid Adoptions—Any child under the age of
16 years may be adopted [Sec. 4]. The adopting
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parent, or both parents when husband and wife
Jjointly adopt, must be over the age of 25 years
[Secs. 2 and 3]. A husband and wife jointly may
adopt a child of either sex. A person who is un-
married or widowed, or whose spouse has been
judicially declared insane, or who is judicially
separated from his or her spouse, may adopt a child
of his or her own sex. A widowed or unmarried
person may adopt a child of the opposite sex, but
only if he or she is at least 25 years older than
such child [#id.]. Except by husband and wife,
no child may be adopted by more than one person
{Sec. 61. Where, however, a child has already
been adopted, it may subsequently again be
adopted. Al! the legal consequences of the former
adoption then determine, except in so far as any
interest in property may have vested in the adopted
child [Sec. 117].

A formal written application for leave to adopt
must be made. The magistrate, before granting
an order of adoption, must be satisfied that the
applicant is of good repute and is a fit and proper
person to have care and custody of the child, and
is of sufficient ability to bring up, maintain and
educate him, and that the welfare and interests of
the child will be promoted by the adoption [Sec. 4
(1)]. The magistrate may compe! witnesses to
attend before him, and take evidence on oath con-
cerning anything that requires to be proved [#4id.].

Provisional Orders.—Instead of deciding forth-
‘with as to the grant or refusal of an order of adop-
tion, the magistrate may make a provisional order
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committing the child to the care of the applicant
for a period not exceeding two years. Such order
has the same effect and is subject to the same pro-
vistons as an order committing a child to the care
of a relative or other fit person made under the
Children’s Protection Act (for which see Chapter
29). Conditions may be attached to the order,
including conditions as to supervisioin over, reports
on and residence of the child. The order may be
renewed from time to time for further periods not
exceeding two years in all, The hearing of the
application for adoption may be adjourned till any
date before the provisional order expires [Sec. 5].

Consent to the Adoption.—A child over 10 years
of age must himself consent to the adoption. Before
a magistrate makes any order he must also have
the consent in writing of the parents of the child
whether they are in or out of the Union, or of the
surviving parent, or of one parent alone where the
other has deserted the child, or of the child’s legal
guardian, where both parents are dead [Sec. 4

(1)}

The consent of a guardian appointed for the
purposes of the adoption proceedings is also neces-
sary. Such guardan is appointed when both
parents are dead, and there is no legal guardian,
or when the child 1s deserted (.¢., has ceased to be
cared for or maintained by his parents or surviving
parent or guardian, if legitimate, or by his mother
if illegitimate [Sec. 1]), and in other suitable cases
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[Sec. 4 (1) and (2)] Any fit person, or any
society or body corporate established for the recla-
mation or protection of children or the prevention
of cruelty to children may be thus appointed guar-
dian, and has the right to visit and inspect the child
while the adoption proceedings are pending and
during the currency of a provisional order [Sec.

4(2)].

The consent of any parent or legal guardian may
be dispensed with where the magistrate is satisfied
that he or she is unfit to have custody or control of
the child, and has received notice of the applica-
tion {Sec. 91.

Discharge of Adoption Order.—An application
for the discharge of an adoption order or of a pro-
visional order may be made to the Supreme Court
of the province where such order was obtained, by
a parent or guardian whose consent was dispensed
with within three months, and by one whose child
or ward was dealt with as a deserted child, within
twelve months of such order. In the latter case,
the ground of the application is that the child was
not deserted at the date the order was made.
Where this allegation is proved, but the applicant
is for any reason unfit to have custody or control
of the child, and it is in the child’ interests that
the adoption order should remain in force, the
court may confirm the order, although the appli-
cant’s consent is not given [Secs. 9 and 10].

Under special circumstances the court may ex-
tend the period within which the application must
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be brought. Notice of the application must always
be given to the adopting parent or to the person to
whose care the child was committed under a pro-
visional order [i%id.]. Any notice required under
the Act to be given may be given by advertisement
in such manner as the magistrate directs, where the
address of the person to be notified is unknown
[Sec. 14].

Whenever the court grants the discharge of an
order of adoption, it may do so on any terms it
thinks fit. Subject to these terms, the child and
its natural parents are deemed for all purposes
restored to the same position as existed immediately
before the order of adoption was made. Nothing
tawfully done while the order was in force is, how-
ever, affected {Secs. 9 and 10].

Offences Connected with Adoption.—An adopt-
ing parent may not give, nor, except with the con-
sent of the magistrate, receive any premium or
other consideration in respect of the adoption
(maximum penalty £100 fine or six months’ im-
prisonment). It is not unlawful, however, for
the person giving the child in adoption nor for
anyone else, to make a settlement for the benefit
of the child, nor for anyone to leave by will any

inheritance or bequest to the adopting parent [Sec.
7]

Advertisements for the adoption of infants are

prohibited. A publisher of any newspaper in the
Union may not without written permission from
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the magistrate insert therein an advertisement or
intimation that anyone desires any infant to be
adopted or given into the care or custody of another
person, or that anyone is willing to adopt or under-
take the care of any infant [A4er 26 of 1921 Sec. 6].
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CHAPTER TWENTY.

MINORITY AND GUARDIANSHIP.

The principles governing the subject of guar-
dianship are to be found in the commeon law, but
the appointment of guardians and certain of the
rights and duties of guardians are regulated by
the Administration of Estates Act, No. 24 of 1913,
to which the sections quoted in this chapter refer.

Guardianship or tutorship is the authority exer-
cised over minors by parents, who are the natural
guardians of their children, or by duly appointed
persons, It may extend to the custody and control
of both the ward’s person and property, or to the
control of his person alone or of his property alone.
In the last mentioned case the more specific term
« curatorship " is generally employed.

All minors are subject to guardianship until they
reach the legal ape of majority, which is now
fixed throughout South Africa at 21 years for
both sexes [Ord. 62 of 1829 (C); Resolution of
22nd Sept., 1866 (T); Ord. 4 of 1865 (N);
O.F.S. Law Book 1901 Chap. 89 Sec. 14]; or
marry [Grotius 1.6.4], or become emancipated in
the manner described below.
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The court is the upper guardian of all minors,
and it may order the appointment or removal of

guardians.

Tue APPOINTMENT OF GUARDIANS.

All guardians, save parents, derive their
authority to act as such from letters of confirmation
of their appointment issued to them by the Master
of the Supreme Court. It is specifically provided
that a father or mother does not require such letters
{Sec. 73 (2)].

A woman may validly be appointed guardian,
but letters of confirmation may not, without
the written consent of her hushand, be issued
to a woman married in community or to a
warman married out of community when the

marital power of her husband is not excuded
[Sec. 83].

No letters of confirmation may be issued to a
guardian appmu.tcd by will who is disqualified by
Iaw from acting as guardian {Sec. 73 (2)]. Per-
sons who witnessed the will and their spouses are
thus disqualified, save in Natal. Further, no one
bimself nnder guardianship, such as a miner or
lumatic, may hold the office of guardian [Voa:
26.d.4].

Guardians are most conveniently classified ac-
cording to the source of their appointment, as fol-
Yows:—
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(1) Testamentary Tutors—These are ap-
pointed by will or other deed of the father, or
where it 1s permitted, by will or other deed of the
mother [Sec. 72]. (The cases in which a mother
may appoint 2 tutor are considered later, under
“ Guardianship of Parents ™). FEvery such tutor
must conform to and obey every lawful direction
regarding his duties given in the will or deed by
which he was appointed, or in any other document
duly executed by the person who made the will or
deed [Sec. 86 (4)1.

(2) Cwurators Nominate—These are ap-
pointed by persons who give or bequeath property
to a minor, and authorise the curator to administer
and manage the property during the minority of
the donee or legatee [Sec. 7/]1. No curator has
any power or authority in respect of the mainten-
ance, education or custody of the person of any
minor, except in so far as it has specially been con-
ferred on him by order of a competent court [Sec.

86 (a)].

(3) Assumed Tators or Curators—Any tutor
testamentary or curator nominate may assume
another person as tutor or curator by virtue of any
power thereto given him by the will of or any other
deed duly executed by the person by whom he him-
self was appointed. No one may act as assumed
tutor or curator, however, unless he has received
letters of confirmation during the lifetime of the
person assuming him [Sec. 77 (1)]. All provi-
sions that relate to tutors or curators dative apply
to assumed tutors or curators [Sec. 77 (3)].
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(4) Tutors Dative—Whenever any estate or
property within the Union devolves on any minor
within the Union who is not under the guardian-
ship of a parent or of a tutor testamentary, or
whose property is not under the care of a curator
nominate or dative, the Master, after calling a
meeting of the relatives of the minor, appoints to
such minor a tutor (or tutors) known as a tutor
dative [Sec. 76 (1)]. The Master may, when he
deems it expedient, call on the relatives to attend
before a magistrate and state their objections (if
any) to any of the next-of-kin or any other person
being appointed tutor dative, or to propose some
person to be recommended to the Master by the
magistrate for the office [Sec. 76 (1) (a)]. In
either event, or if there is no attendance, the
Master appoints such person as he considers fit and
proper to be tutor to the minor, unless he postpones
the appointment and calls another meeting [4id.].
Relatives of the minor thus have no legal prefer-
ence. Unless they are fit and proper persons to

_be the minor’s tutors, a stranger may be appointed.

~ If the minor has no property and no claim to
‘property or money save property under the control
of a curator nominate, or money paid over to the
Master by the executor of a deceased estate, the
Master need not, but may, take proceedings as
“above for the appointment of a tutor dative [Sec.
76 (1) (8)]. Ifthe property of a minor which is
not already being administered by an authorised
person does not exceed £300, the Master may ap-
point a tutor summarily [Sec. 76 (2)}].

“ The above proceedings for the appointment of
‘& tutor dative are also resorted to in order to fill
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up the vacancy that occurs when 2 tutor dative dies
or becomes incapacitated or is removed from office;
or when a tutor testamentary or assumed tutor or
a curator nominate or assumed curator so fails, and
no tutor or curator remains in respect of that ap-
pointment; or when there are not as many tutors
or curators as are necessary to form a quorum ir
terms of the will or other deed of appointment
[Sec. 78]. Every appointment made by the
Master is subject to appeal or to review by the
court, at the instance of any person aggrieved
thereby {Sec. 107].

THE GUARDIANSHIP OF PARENTS.

Father as Guardian—The father is the naturaf
guardian of his legitimate children, and is entitled
to have custody and control of them during their
minority [Boswell v. Johnson 1 Roscoe 16]. He
directs their education and his consent is necessary
to their marriage [Van Rooyen v. Werner 9 5.C.
425]. He has the entire management of their
property, unless he allows them to live apart from
him and openly to engage in some trade or calling,
or unless anyone, in giving or bequeathing property
to them, has excluded the father from its adminis—
tration, and appointed a curator nominate thereto
[#6id.]. When this has been done, the father’s
consent to any acts or accounts of the curator does
not relieve such curator from liability for mal-
administration, nor prevent the minors from
objecting to the accounts on their reaching majority
[Munnik v. Neethling 3 M. 80]. The father
assists the minor in his contracts, in court, and im

223 R



MINORITY AND GUARDIANSHIP

all other matters wherein a minor requires assist-
ance. He also has the right during his lifetime to
appoint tutors to take his place after his death
[Van Rooyen v. Werner, supra]. In the absence
of special drcumstances minors have the domicile
of their father, and their domicile follows that of
the father whenever he makes a change of domicile,
provided that such change does not prejudicially
affect their interests [Hull v. McMaster 5 Searle
225].

Mother as Guardian.—A mother, during the
lifetime of the father, has no legal guardianship
over her legitimate children. She has, however,
certain rights of control by natural law, and may
apply to court in the interests of her children. On
her application custody of her child will be granted
to her where the father has entrusted it to unsuit-
able persons [ Neethling v. Shock 1869 Buch. 312].
As a rule it is in the interests of children not to be
separated from their mother, and she may obtain
an interdict restraining any person, acting under
the instructions of the father, from removing her
children out of the country, when there ts no good
cause for such removal [ex parie Jensen 18 S.C.
154]. A mother’s consent is also required to the
marriage of her minor child, but in the case of a
difference of opinion between the father and the
mother, the father’s decision must prevail [Johsn-
son v. Mclntyre 10 8.C. 318].

A mother may not nominate any person to ad-
minister and manage the estate of or take care of
the person of her minor child after her death,
wunless the father is dead or has abandoned the
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minor or uniess she has been awarded custody of
the minor by a competent court [Sec. 71]. Theugh
a mother thus cannot appoint even a co-guardian
to act together with the father, she may, if she gives
or bequeathes any property to her minor child,
appoint 2 curator nominate to administer such
property [Sec. 71; Van Rooyen v. Werner, 9 §.C.
428].

After the death of the father, the mother
acquires only those rights of guardianship which
the father has not devised by will to testamentary
tutors, who are bound to carry out all the lawful
instructions of the father. It is only on failure
of the father to appoint such tutors that the mother
acquires her full rights [Van Rooyen v. Werner,
supra}. She is then entitled to the custody of her
children in preference to a tutor dative [in re Dol-
phin's Est. 15 N.L.R. 343], and may nominate
persans to act as guardians to her children after
her death [Sec. 77]. Further, save in Natal, the
mother is then deemed the natural guardian of her
children, with all the powers that her husband
enjoyed until his death [Van Rooyen v. Werner,
supra; the Master v. Castellani 1911 T.P.D. 764].

This natural guardianship of the mother appears
to be recognised also by the Administration of
Estates Act, which provides that the survivor of
two spouses is entitled, as natural guardian, to
receive from the executor on behalf of his minor
child any money due to that child from the estate
of the deceased spouse, unless the will otherwise
directs, and provided that such sum is secured by
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bond to the satisfaction of the Master. (If this
security is not found, the executor pays the money
over to the Master.) [Sec. 54 (1)]. Further, pro-
vision 1s made under the Act for the appointment
of a tutor dative to “a minor who 1s not at the
time under the natural guardianship of his father
or mother ” [Sec. 76].

In Natal the doctrine that a surviving mother
becomes the guardian of her children for all pur-
poses hzs not been accepted in its entirety, and it is
the practice to apply to court for the appointment
of a curator or guardian to assist the minor children
of such mother in the execution of antenuptial or
other contracts [ex parte Cumming 1923 N.L.R.
4051.

The court as upper guardian of all minors may
in suitable cases interfere with the guardianship of
etther the father or the mother. Thus it may
declare a surviving mother a prodigal, on the
ground of intemperance and neglect of the
children, or for other good cause, and appoint a
tutor to the children, taking away the administra-
tion of the estate from her at the same time [ The
Master v. Farrer 1906 T.§. 748). Similarly it
may place the father under curatorship as a prodi-
gal, depriving him of the control of his own and
his minor children’s property [Combrink v. Com-
brink and Wilson 7 Buch. 72].

Illegitimate Children—An illegitimate child
has no father for the purposes of the law of guar-
dianship, and the mother is sole guardian [Van
Rooyen v. Werner, supra; Hawh v. Hatch 9 §.C.
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1}. All children born at any time during the sub-
sistence of a marriage are considered legitimate,
in accordance with the maxim  Pater est quem
nuptiae demonstrant,” until the contrary is clearly
proved by an action at law [Van der Keessel Th.
169]. This presumption in favour of legitimacy
is very strong, and the declaration of a wife that
her husband is not the father of her child is not
sufficient to establish its illegitimacy [Adrakams
v. Adawms 1878 Buch. 85]. Neither husband nor
wife can give evidence of non-access so as to bas-
tardise a child born during wedlock [Surmon .
Surmon 1926 A.D. 47]. Legitimated children
are for all purposes in the same position as those
legitimate by birth, the father thus being their
guardian,

Tue Duties oF GUARDIANS.

Every appointed guardian is entitled to remu-
neration for his services, at a fixed tariff, out of the
estate he administers [Sec. 90]. On the other
hand, guardians are bound to perform the follow-
ing duties:—

Statutory Duties (1)—Every tutor and curator
must find security for his due and faithful adminis-
tration before he enters upon the management of
the estate and thereafter as the Master may re-
quire, unless he be the parent of the minor, or the
testator has in the will nominating him directed the
Master to dispense with security, or the Court
otherwise directs [Sec. §2].
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If a tutor testamentary is insolvent or has
assigned his estate, the Master may refuse to grant
him letters of confirmation until he has found suffi-
cient security [Secs. 73 (2) and 32].

(2) All tutors and curators must make an
inventory of the estate they are to administer with-
in 30 days of entering upon office, and additional
inventories of property later accruing to such
estate [Sec. 85]. The penalties that may be im-
posed for the making of false inventories are
heavy, the maximum being £500 fine and five
years’ imprisonment with hard labour [Sec. 109].
In addition to any other punishment, a guardian
who fails to make an inventory is liable to £20 fine
or three months’ imprisonment with hard labour
[Sec. 108].

(3) Subject to the provisions of any will or
deed appointing them, all tutors or curators must
forthwith pay over to the Master all monies sub-
ject to their administration which are not imme-
diately required for the payment of the debts of
the estate or the maintenance of the person to
whom the money belongs [Sec. 88]. A guardian
who makes default in so doing, is liable to forfeit
interest at the rate of 12 per cent. as from the
commencement of the default [Sec. 101].

There exists a fund, known as the Guardian’s
Fund, which consists of any moneys paid to the
Master under this or any other law or under an
order of court, or accepted by him in trust for
persons known or unknown. In the books of this
fund an account 1s opened with the person to whom
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or the estate to which the money belongs. In the
case of minor heirs, if it is more convenient, the
account may be opened in the name of the estate
from which the money is derived [Sec. 91].

The amount due to be paid out to 2 minor as a
dependant, under the Workmen’s Compensation
Act, must be paid over to the Master [Act 25 of
1914 8ec, 28].

(4) Every tutor and curator, except the sur-—
vivor of two spouses to whom the predeceasing
spouse has entrusted the administration of the joint
estate during their children’s minority, must lodge
with the Master by the 15th February in each year
an exact account of his administration up to the 3ist
December last preceding. If he fails to do so with-
out adequate excuse, the whole or part of his remu-
neration for the preceding year may be disallowed
[Sec. 89].

A guardian who fails to render such accounts
may be ordered to do so by the court, on application
being made by the Master or some person in-
terested in the administration. Any costs adjudged
against him must be paid by the guardian out of his
own private means [Sec. 100].

Maintenance and Educstion of Minor.—On
assuming his duties, the first step of the guardian
must be to take possession of all the property of
which he has been given the administration, and
to provide for the maintenance and education of his
ward, in accordance with the directions given in the
will by which he was appointed [Van Rooyen v.
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Werner 9 §.C. 428]. His expenditure must keep
within the annual income of the minor, unless the
court authorises the expenditure of a greater
amount [ex parte Est. Smith 1910 C.P.D. 402];
and such annual income should not be used if it is
not required [ re Trueman 3 M. 76]. Even
parents whose children have money in the Guar-
dian’s Fund are not entitled to draw more of the
mnterest on such money than is reasonably neces-
sary for the support and advancement of such
children, regard being had to their circumstances
and condition in life [Sec. 95]. If, however, on
careful enquiries it appears to be for the interest
of any minor, the Master may apply for the main-
tenance, education or other benefit of the minor
an amount not exceeding £300 standing to his
credit in the Guardian’s Fund. To so apply a
Jarger sum the sanction of the court is needed
{Sec. 96 (1)].

Administration of Ward’s Estate—A guardian
holds a position of trust, and must exercise the
utmost good faith in his dealings with the ward’s
estate. If his administration is negligent or dis-
honest, he is liable in damages to his ward for any
loss caused to his estate by reason of such negli-
gence or dishonesty [Munmik v, Neethling 3 M.
80). The action that lies against a guardian for
maladministration is not barred unti! 30 years after
the ward attains majority [Voer 27.3.16]. A
guardian is not, however, liable for any losses
sustained by his ward through accident [Grotius
3.26.8].
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In the course of his administration 2 guardian
may perform acts and enter into transactions on
behalf of his ward which are valid and binding on
third parties and on the ward, saving to the ward
his right of restitution in respect of disadvan-
tageous contracts [Van der Keessel Th. 133].

Moneys not required to be paid over to the
Master may be lent out at interest on good security
only, or invested in the purchase of land [i4id. TA.
155]. The Master may, after consulting the
guardian, withdraw from the working balances in
the Guardian’s Fund any sum belonging to a minor
for the purchase of immovable property in the
Union, if such purchase is for the benefit of the
minor [Sec. 96 (3)]. Transfer of property to a
minor 1s effected directly into the name of the
minor, not tnto that of the guardian [Deeds Regu-
lation No. 15 (1)].

A guardian may sell movable property of the
ward for good reasons [ Van der Keessel Th. 129].
No guardian, however, unless he be a tutor testa-
mentary or a curator nominate duly authorised
thereto by the will or other deed appointing him,
may alienate or mortgage any immovable property
belonging to a minor, unless he has the sanction
of the court if the property exceeds £300 in value,
or of the Master, if it be below that value [Sec.
87}, It is provided that the Master may authorise
the mortgage of immovable property to an extent
not exceeding £300 if it is necessary for the preser-
vation or improvement of the property, or the pay-
ment of necessary expenses connected therewith,
or for the maintenance or education of the minor
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A guardian is not entitled to make donations out
of the ward’s property, nor to remit any debts due
to the ward [ Munnik v. Neeihling, supra].

An account must be rendered to the ward him-
self at the termination of the guardianship [Vas
der Keessel Th. 157] and no guardian will be
released from his guardianship until he has ren-
dered such final account [in re Clydesdale 1 Roscos
258].

Legal Assistance of Minors.—A guardian must
interpose his authority and assist the minor when-
ever such assistance is required by common law or
by statute.

A guardian’s consent to the marriage of his
minor ward is requisite in order to avoid the penal-
ties attaching to secret marriages, although a guar-
dian who is not a parent cannot have a marriage
annulled because it was contracted without his con-
sent [Mostert v. the Master 1878 Buch. 83].

His consent is also necessary to give validity to
the contracts of a minor, for the unauthorised con-
tracts of a minor are, with certain exceptions which
are considered in the following chapter, invalid
[Van der Keessel Th. 474].

Finally, it is the duty of a guardian to represent
or assist his ward in court in civil cases, whether as
plaintiff or defendant [ibid. Th. 127]. A guar-
dian, however, who rashly enters into litigation
concerning the property of the minor, or otherwise
on the minor’s behalf, without first obtaining the
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leave of the court, may be held personally liable
for the costs if he 1s unsuccessful [Prince g.4.
Dieleman v. Anderson 1 M. 435; Standard Bank
v. Jacobsohnw’s Trustee 16 S.C. 352; Claasens wv.
Naude 1911 C.P.D. 725]. Where a ward and
his guardian are involved in a dispute, a special
curator, known as a curator ad litem 1s appointed
to assist the ward in the conduct of the case [Sec.
81 (1); Grotius 1.8.4].

RELEASE AND REMovaL oF GUARDIANS.

A guardian may cease to exercise his functions as
such on special circumstances arising, as follows:—

Insolvency of Minor.—QOn the sequestration of
a minor’s estate, such estate ceases to be subject to
the administration of the guardian thereof, but
vests in the minor’s trustee in insolvency.

Removal at Own Reguest.—Any guardian, pro-
vided he has submitted his final accounts 1n due
manner, may be allowed to withdraw from ofhce
on good grounds shown, such as ill health, or
change of domicile [Voer 27.1.7]; and probably
for any of the statutory causes stated below, for
which his removal may be ordered.

Insolvency of Guardian.—1f a tutor testamen-
tary is insolvent or has assigned his estate, the
Master may refuse to confirm his appointment
until he has found sufficient security [Secs. 73 (2)
and 32}. Every appointed tutor or curator imme-
dhately ceases to hold office when the final order for
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the sequestration or assignment of his estate is
made, unless before such final order he finds secu-
rity to the satisfaction of the Master [Sec. §4].
The Master, on learning that a tutor or curator
has become insolvent or has assigned his estate,
may take steps for the appointment of another
person in his stead [Sec. 7 (3) (4)].

Removal by Court.—FEvery tutor or curator
may be suspended or removed from office by order
of the court if by reason of his absence from the
Union, other avocations, failing health or other
sufficient cause, the interest of the estate would
be furthered thereby. A substitute may be ap-
pointed to act during the period of suspension.
[Sec. 99].

Among such sufficient causes is the fact that the
guardian has himself been placed under guardian-
ship whether as being of unsound mind or as being
a prodigal [see Combrink v. Combrink and Wilson
7 Buck. 72]; or that he is addicted to habitual in-
temperance [Nestleton v. Kilpatrick 1 Roscoe
190]; or that he has been guilty of fraud or
neglect of duties {Grotius 1.10.4; ex parte Fleck
1908 T.S. 743]. A tutor (and co-executor) will
not be removed, however, on the ground merely
of disagreement with his co-executors {re Hewson
1902 T.8. 123].

EmancipaTion FrRoM TUTELAGE,

A minor is freed from the control of parents
and guardians on reaching the age of majority, or
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on marriage. He is also released from the conse-
quences of minority when he is tacitly emancipated
or freed from parental control. This tacit eman-
cpation occurs when a minor is permitted by his
father to carry on some trade, business or calling
on his own account [Venter v. Burghersdorp Stores
1915 C.P.D. 252; Pleat v. Van Staden 1921
0O.P.D. 911, or is so permitted to do by the mother,
if she is the natural guardian {Smit v. Styger 25
8.C. 697]. Where the minor also lives apart from
the parents, the presumption is very strong that he
is emancipated {Dasma v. Bera 1910 T.P.D. 930].
Emancipation, however, is a matter of fact, and can
exist even where the minor resides in the house
of his parents [ibid.; Venter v. Burghersdorp
Stores, supral.

A specal dispensation, known as a decree of
venia aetatis, was in former times granted by the
sovereign to minors over the age of 20 years in
the case of males, and over the age of 18 years
m the case of females, and gave such minors the
status of persons of full age [Van der Keessel Th.
161).

In the Orange Free State the grant of wvenmias
aetatis is regulated by statute. Application must
be made to the Supreme Court to recommend to
the Governor-General the grant of vemia aetatés
to the minor desirous of emancipation, who must
be over the age of 18 years. If the court decides
to make the recommendation, it advises also
whether the right to alienate or encumber immov-
able property be included in or excluded from the
decree. If it is not included, the person emandi-
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pated has no right to alienate or encumber his
immovable property without leave of the court
[O.F.S. Law Book 1901 Chap. 89]. Since such
decree brings about an alteration of status, it is only
given in exceptional circumstances, and when there
is a pressing need for such procedure, such as
danger to the applicant’s career or estate if the dis-
pensation is delayed [ex parte Akiki 1925 O.P.D.
211}.

In the other provinces the grant of vemiz aetatis
in this form is not applied for. In the Transvaal
it has been decided that the court has no power to

t a decree of veniz aetatis [ex parte Moolman
1903 T.8. 159]. It is, however, in the power of
the court to authorise payments to minors from the
Guardian’s Fund {Sec. 96 (1)]; and the court has
thus sanctioned the payment of moneys to minors
of 19 or 20 years of age in special cases, and on
specified conditions as to securing such moneys {ex
parte Reinecke 1906 T.8. 797].

In the Cape Province, on an application for vemés
aetatis being made, the court has authorised similar
payments on similar conditions, and ordered that
the minor be released from tutelage [in re Cachet
15 8.C. 5; ex parte Louw 1920 C.P.D. 7].
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CHAPTER TWENTY-ONE.

THE LEGAL CAPACITY OF MINORS.

Tue ConTrRACTS OF MiNORS.

The interests of minors are carefully protected
by the court, which is the upper guardian of all
minors, and arbitration is not permitted in matters
wherein minors are concerned without special leave
of the court [Act 29 of 1898 (C) Sec. 7; Ord. 24
of 1904 (T) Sec. 7; Act 24 of 1898 (N} Sec. 8].

Unassisted Contracts—The general rule of law
1s that no contract entered into by a minor without
the consent of his guardian binds him in any way
[Auret v. Hind 4 E.D.C. 283]; so much so that
he does not require any special action at law to
relieve him of its consequences [Van der Keessel
Th. 128]. Where a minor makes a payment in
pursuance of such an unauthorised contract, he is
entitled to sue for its return [Van der Keessel
Th. 5291; and for the same reasons an antenuptial
contract entered into by a minor without the assist-
ance of his or her guardian may be treated as
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invalid by the court where it is not to his or her
advantage [de Beer v. Est. de Beer 1916 C.P.D.
1251].

A contract advantageous to the minor may, how-
ever, be enforced against the other contracting
party. The minor may ratify the contract on at-
taining majority either expressly or tacitly as by
making a payment thereunder. In this case he 18
himself bound to carry out the contract [ Awrer v,
Hind, supra; de Villiers v. Liebenberg 17 C.T.R.
867]; and the same rule applies if during minority
the guardian ratifies the contract.

To this rule that a minor is not bound by his
unassisted contracts, there are the following im-
portant exceptions:—

(1) There is a maxim of Roman-Dutch law
that no one may be enriched at the expense of
another. Where the contract has been in the
minor’s favour, é.c., if under all the circumstances
of the case the contract has been for his benefit, he
is as much bound to fulfil his obligations there-
under as the other party to the contract is. The
burden of proving advantage or benefit is on the
minor’s adversary [Nel v. Divine, Hall & Co. 8
S.C. 16]. A minor is always thus liable when he
has purchased necessaries, or borrowed money to
make such purchases.

(2) An emancpated minor is bound by his
contracts in connection with the trade, business or
calling that he carries on on his own account, and
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he cannot plead minority as a defence on such
contracts [Nangle v. Mitchell 18 E.D.C. 56;
Orkin v. Lyons 1908 T.S. 164].

(3) A minor is also bound by his unauthorised
contracts when he has represented himself to be
and has deceived the other party to the contract
into believing that he is of full age {Vogel v.
Greentley 24 N.L.R. 252; Pleat v. van Stader
1921 0.P.D. 91].

Assisted Contracts.—Where a minor has entered
into a contract duly sanctioned by his guardian,
he is bound by such contract both during minority
and after reaching majority {Van der Keessel Th.
133; Skead v. Colonial Banking and Trust Co.
1924 T.P.D. 497]. The only exception to this rule
1s where the contract is yet to be carried out, and is
not for the minor’s advantage. If on reaching
majority the minor does not ratify such contract,
he is not bound thereby [#4d.; Van der Byl v.
Solomon 1877 Buck. 25).

A special remedy, known as “ restirutio in in-
tegrum,” is granted to a minor in respect of con-
tracts to which his guardian gave his sanction, but
which sericusly prejudice the minor. This remedy
consists of an order of the court which restores as
equitably as possible the position existing before the
contract was executed both in the minor’s case and
in the case of the other party to the contract. It
is only granted when the minor has suffered some
serious loss and when no other means of redress is:
adequate [Breytenbach v. Frankel 1913 T.P.D.
300; 1913 A.D. 390]. This action for restitutiom
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s barred after four years after the minor has at-
tained majority. When a minor’s land has been
improperly alienated without leave of the court,
he still retains his ownership thereof, and may
bring a vindicatory action for its return [#5id.].

Sureties for Minors.—1f any person competent
to contract on his own behalf becomes surety for a
minor, f.e., undertakes that the minor’s obligation
will be fulfilled, then even where the minor is
entitled to repudiate liability on the principal con-
tract as having been entered into without authority,
the surety will be bound to fulfil his cbligation
{Voer 44.7.2].

Minor as Donee~—Where anyone makes a dona-
tion to 2 minor, it may be validly accepted on his
behalf by his guardians. There i1s nothing, how-
ever, to prevent a minor receiving a donation from
his father, if the father by some overt act makes
it clear that he is transferring the property to the
«child; or the gift may be registered in the Deeds
Registry, or accepted by the court of the Master
[Slzbber’s Trustce v. Neezer's Exor. 12 §.C. 163].

Wrongs CoMmMITTED BY MINORS.

A minor who has passed the age of infancy
{which for this purpose is not definitely fixed, but
will probably normally be taken at seven years as
in the criminal law), may be held civilly liable for
his delicts [ Grozius 3.32.19]. A delict is a wrong-
ful act which entitles the person injured to bring
an action for damages or compensation against the
wrongdoer. Among such wrongs are injuries to
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person, property or reputation. Thus a miﬁor is
personally liable for seduction [ex parte Greeve
24 8.C. 202] .

Parents are not as a rule liable for the offences
of their children [Van der Keessel Th. 476; Rex
v. Gobelani Dyan 1906 E.D.C. 33]. They are
thus not liable in  civil action for damages for the
delicts of their children save where such delicts
were committed within the scope of the children’s
employment by the parents [Conradie v. Wichatn
1911 C.P.D. 704]. Where, however, the parent
could have prevented the wrong, the position is
otherwise [Philpott v. Whitall 1907 E.D.C. at
2. 207].
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CHAPTER TWENTY-TWO.

JUVENILE OFFENDERS.

In this chapter, unless inconsistent with the con-
text, “ child ” means any person under the age of
16 years.

In any criminal proceedings, if the age of a
person apparently a child cannot be ascertained and
Is a material fact, it may be judged of by the court,
and no error thus made in good faith affects the
proceedings [Act 31 of 1917 Sec. 386]. The
court may also presume that a child who is alleged
in a charge to have been of a certain age when an
offence under the Children’s Protection Act was
committed by or against him, was of such age, in
the absence of evidence to the contrary [Act 25
of 1913 Sec. 58].

Child’s Responsibility for Crimes—A child
under seven years of age is conclusively presumed
to be incapable of criminal conduct, since its mind
is too undeveloped for it to be able to discern right
and wrong, or to harbour criminal intentions.
Children between the ages of seven and fourteen
years are also presumed to have no guilty intention
when committing a wrongful act, but the contrary
may be proved in evidence [R. v. Lourie 9 S.C.
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432]. When such a child commits a crime in the
presence of an older person who stands to him in
a position of authority, the court may apply the
maxim: “ He is free from blame who is bound to
obey,” and may presume that the child was coerced
by such older person; unless the offence i1s so
heinous as to have absolved the child from the
duty of obedience [R. w. Albert 12 8.C. 272].

Guardian’s Liability—Where a child under 16
years of age has been tried before any court for an
offence for which a fine has been imposed or an
order to pay compensation given, whether with or
without other punishment, the court may in any
case, and must if the child is under 14 years of age,
order that the parent or guardian instead of the
child pay the fine or compensation, unless such
parent or guardian cannot be found or has not con-
duced to the commission of the offence by neglect-
ing to exercise due care of the child [A4cs 25 of
1913 Sec. 15 (1)]. The court may make such
order without proceeding to the conviction of the
child [45id. Sec. 15 (3)}].

Such order may be made against a parent or
guardian who has failed to attend at the hearing
though required to do so, but not unless he has been
given an opportunity of being heard; and the sums
in question may be recovered from him as though
he had himself been convicted of the offence, while
he has the same rights of appea! as from a convic-
tion [ibid., Sec. 15 (4), (5) and (6)]. These
provisions apply also in the case of an order to give
security for the good behaviour of a child with
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respect to the recovery of such security if it becomes

forfeited, and with respect to an appeal against the
order [ibid.].

In Natal responsibility is attached to the father
or guardian or 2 native or Asiatic child under 14
years of age convicted of cattle stealing or of cattle
killing {Acz 1 of 1899 (N} Sec. 631.

Save as above provided, a vicarious liability does:
not attach to the parent or guardian of a child
guilty of an offence [R. v. Gobelani Dyan 1906
E.D.C. 33].

TeEMPorRARY DETENTION BEFORE AND AFTER
TriaL.

A child charged with an offence may not without
special authority be detained in a prison, gaol or
police lock-up, unless there is no other accommo-
dation available, but must be kept in a special place
of detention or by a temporary custodian [Act 25
of 1913 Sec. 53 (1) and (2)]. These provisions
apply also to any person convicted and sentenced
to serve any period in a reformatory or to be ap-
prenticed, and to any person committed to an indus-
trial school or certified institution, while awaiting
conveyance or apprenticeship [ibid. Sec. 53 (3)].

Not many special places of detention have as yet
been established, however.

When anyone apparently under 21 years of age
1s charged with an offence, the judge, magistrate
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or court, on application being made, may order
him while awaiting trial, verdict or sentence, to be
detained in a certified hostel, instead of in a prison
or gaol [Act 46 of 1920 Sec. 6].

A child awaiting trial may be released from
<ustody by any policeman above the rank of ser-
geant, if anyone enters into recognisances (whether
with or without sureties) for his appearance at
the trial, unless the charge 1s homicide or some
other serious crime or offence, or unless it is neces-
sary to detain the child in order to remove him
from the society of persons of bad character, or
unless the ends of justice are likely to be defeated
[Act 25 of 1913 Sec. 53 (2)].

A child under 16 years of age who has been com-
mitted for trial on a charge of murder, may be
admitted to bail by the magistrate [Acz 39 of 1926
Sec. 16]. This is contrary to the usual rule in
murder charges.

CHILDREN’s COURTS.

In any criminal proceedings against a child, ex-
<ept where the child is charged jointly with a
person not a child, a magistrate’s court must sit
in a different building or room from that in which
the ordinary sittings of the court are held, and no
person may be present save the members and
officers of the court, the parties to the case, their
legal advisers and other persons directly concerned
in the case, except by leave of the court [4cz 25
of 1913 Sec. 57 (2}]. Press representatives, how-
ever, are not excluded [#4id. Sec. 57 (3)].
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On his trial before an inferior, i.¢., a magistrate’s
court, a child may be assisted by his natural or legal
guardian [Act 31 of 1917 Sec. 218]. (Any ac-
cused person who, in the opinion of the court, re-
quires the assistance of another person, may, with
the permission of the court, be so assisted [#6id.]).

A juvenile court is not intended to have the
atmosphere of a police court. In Johannesburg,
which furnishes a good example of a well-
developed children’s court, there is one central
court for dealing with juvenile affairs, which has
its own separate building and is known as the
Juvenile and Domestic Relations Court. All cases
under the Children’s Protection Act are heard in
this court, as well as cases of offences committed by
juveniles up to the age of 18 years, and mainten-
ance cases under the Deserted Wives’ and
Children’s Protection Ordinance (T').

A probation officer is in constant attendance, so
that every Juvemle passing through the court comes
under supervision. Such juveniles are submitted
first to medical examination, and any treatment
recommended by the medical adviser is carried out
with the assistance of the hospitals. In addition
a weekly psychiatric clinic 1s held at the court, and
presided over by two spedalists from the Pretoria
Mental Hospital.

The appointment of probation officers is pro-
vided for by the Criminal Procedure Act [Aet 31
of 1917 Sec. 362 (c)]. The probation system has

so far been developed only in certain of the larger
towns of South Africa, vsz., in Johannesburg, Cape
Town, Pretoria and Durban.
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EvipEnce oF CHILDREN.

There is no fixed rule as to the age at which a
child’s evidence becomes admissible, but whenever
a child appears to have sufficient intelligence to
appreciate the distinction between right and wrong,
truth and falsehood, and to recognise the wrong-
fulness of saying what is not true, he is generally
allowed to give evidence.

Where a child is too young to understand the
nature or religious obligation of an oath or affirma-
tion, the judge or magistrate may administer to
him any form of admonition which appears (either
from his own statement or from other sources of
information) to be calculated to impress his mind
and bind his consaence, and which is not unfitted
to be administered as being of an inhuman, 1m-
moral or irreligious nature. A child thus ad-
monished may be held guilty of perjury, just as if
he had given his evidence on oath [Act 31 of 1917
Sec. 267]. These rules apply whether the child
gives evidence on his own behalf or on behalf of
some other person, or of the prosecution.

In addition to any other powers that a court has
of hearing cases in camera, where a person who
appears to be a child is called as 2 witness in any
criminal case or in any proceedings under the
Children’s Protection Act, the court may direct that
all or any persons be exciuded during the taking
of such child’s evidence, except members or officers
of the court, parties to the case and their legal
advisers, or persons otherwise directly concerned in
the case. Press rcpresentatives, however, are not
excluded [Acs 25 of 1913 Sec. 57 (1) and (3)].
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First OFFENDERS.

All first offenders, whether juveniles or adults,
may in the discretion of the court be granted certain
indulgences, unless their offence be one of the
following: public violence, murder, rape, assault
with intent to do grievous bodily harm, indecent
assault, robbery, forgery or uttering a forged
instrument, any offence relating to insolvent or
assigned estates punishable by imprisonment ex-
ceeding one year, offences relating to the coinage,
an offence in respect of which a minimum pumsh—
ment is imposed by law, or conspiracy, inctement
or attempt to commit any of the above-mentioned
offences {Act 31 of 1917 Sec. 360 as amended by
Act 39 of 1926 Sec. 42].

A person is deemed to be a first oitender who
has been convicted previously only of an offence
against a statute or statutory regulation, for which
the maximum penalty is £15 fine or imprisonment
in default of payment [ibid. and Act 31 of 1917
Sec. 358 as amended by Act 39 of 1926 Sec. 41].

The indulgence granted is as follows:—
(1) The offender may be discharged with a

caution or a reprimand, in which case he is deemed
to have been discharged without a verdict being
taken, and the discharge has all the effects of an
acquittal.

(2) Sentence may be postponed for a period
not exceeding six months and the offender released
on such conditions as to compensation to be made
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by him for damage or pecuniary loss or as to good
conduct or as to other matters as the court orders
to be inserted 1n his recognizances to appear at the
expiration of the period. If all the conditions thus
imposed upon him are observed, the court may at
the end of the period discharge the offender with-
out passing sentence.

(3) Sentence may be passed, but its operation
in whole or part suspended for not more than three
years on conditions as in (2) above. If these con-
ditions are observed, the sentence is not enforced.

(4) In a case where a fine is imposed or in
default of payment imprisonment is ordered, the
offender may be allowed to pay the fine in instal-
ments or otherwise within a period not exceeding
twelve months.

1f through crcumstances beyond his control the
offender cannot fulfil a condition of the suspension
of sentence, or obey the conditions attached to the
deferred payment of his fine, the court may further
suspend the sentence or further defer payment
subject to any conditions that it could have imposed
at the time of passing sentence [Acz 31 of 1917
Sec. 360 as amended by Act 39 of 1926 Sec. 42].

Part of the duty of probation officers is to make
investigations on occasion into the history of first
offenders and to advise the magistrate as to whether
the case is one suitable for suspended sentence or
not. Persons who are feeble-minded cannot as a
rule benefit by a suspended sentence, and the great
majority of such persons, if left at large, once they
have drifted into crime become recidivists and a
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continual charge on the community because of the
expenses attendant on their arrest, trizl and re-
incarceration. (According to the statistics of the
Prisons Department, which do not vary much on
this point from year to year, about 21 % of the
total number of prisoners become recidivists). This
sorting out of the feeble-minded is carried out at
the Juvenile Court by psychiatrists with the assist-
ance of the probation officers. There are special
institutions for such feeble-minded delinquents.

In the case of offenders whose sentences have
been postponed or suspended, and who still thus
retain their liberty, much good work is done by
probation officers, under whose supervision they
may be placed.

TREATMENT OF JUVENILE QFFENDERS,

Where a magistrate’s court is of opinion that a
charge against a child is proved, it may, without
proceeding to the conviction of the child, order the
parent or guardian to give security for the good
behaviour of the child (which order may also be
made when the child is charged with any offence)
[Acz 25 of 1913 Sec. 15 (2) and (3)].

The judge or magistrate may order the child to
be left in the care and custody of the person in
whose custody he was when brought before the
court, on such probatlonary or other conditions, and
subject to such supervision by any person or
society working for the welfare of children as the
court deems fit [.1ez 25 of 1913 Sec. 34 (1) (1)
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end (3) (e), as amended by Act 26 of 1921 Sec.
8]. (As to the nature and incidents of such an
order see Chapter 29).

A juvenile offender is, howéver, liable to any
of the following types of correction:~—

W hipping.—Any male child under 16 years of
age may in lieu of any other punishment, and as
well in the case of a first conviction as of any sub-
sequent one, be sentenced to receive in private a
moderate correction of whipping, not exceeding
15 cuts. The parent or guardian of the child has
the right to be present at such whipping [dcr 31
of 1917 Sec. 353]. Six cuts has been approved of
as the maximum number that should be imposed
on a child under 12 years of age [R. v. Gray 1917
C.P.D. 104].

No female may be sentenced to whipping [4et
31 of 1917 Sec. 354].

Apprenticeship—The court may order the
apprenticeship of an offender until he attains the
age of 18 years, under the provisions of the
Children’s Protection Act [Acz 25 of 1913 Sec.
34 (1) (i) and (3), as emended by Act 26 of
1921 Sec. 8.

Committal to care of Relative or Other Fit Per-
son.—The court may order the removal of a child
from the care of the person in whose custody he
is and commit the child to the care of a relative
or other fit person until he attains the age of 18
years [ibid.] (As to the nature and incidents of
this order see Chapter 29).
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Committal to Industrial School or Certified
Instizution.—A child charged with an offence may
be committed to a government industrial school or
to a certified institution until he attains the age of
18 years [:4id.]. (These schools and institutions
and the conditions of detention therein are also
considered in Chapter Twenty-Nine). The
children thus committed are those who for only
minor offences appear before the juvenile courts,
and who, for various reasons, do not appear to have
an opportunity of acquiring moral habits at home.

Commitial to Certified Hostels—When any-
one apparently under the age of 21 is convicted of
any crime or offence save murder, the court may in
lieu of punishment order that he be detained in 2
certified hostel for not less than two and not more
than five years; or it may pass sentence but suspend
its operation on condition that for not less than two
and not more than five years the offender resides
in a hostel and is of good conduct [Acr 46 of 1920
Sec. 7].

Any institution or hostel which exists or is estab-
lished for the reception, training and supervision
of young persons may apply to be certified as a
place to which young persons may be committed
under Act [¢bid. Sec. 5 (1)]. 1f it is conducted in
an unsuitable manner its certificate may be revoked,
and it is at all times subject to inspection [454d. Sec.

5(1) and (2)].

The purpose of these hostels is to subject a
young person living therein to an influence similar
to that of home life. In some cases the inmates
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attend government schools, in others they go out
to work, or are apprenticed. There are at present
six hostels under the Act in South Africa; three
of them are in Johannesburg, two being for Euro-
pean youths and one for European girls; there are
two at Durban, one for European youths and one
for European girls, and one at Cape Town for
coloured youths.

A juvenile or juvenile adult may be released
from 2 reformatory on condition that he resides in
a certified hostel; and a child may be transferred
to such hostel from a government industrial school
or certified institution [#bid. Sec. 8 {(1)].

The managers of a hostel may refuse to accept
any person proposed or ordered to be sent thereto;
but once he has been received, they are deemed to
have undertaken to lodge, clothe and feed him and
to keep him under due supervision and control for
the whole period of his detention, or to the limit
of age that has been fixed and approved of for the
hostel, or until the hostel ceases to be a certified one
[ibid. Sec. 10].

A court having jurisdiction may at any time until
12 months after the expiry of the order of com-
mittal, order any parent, step-parent or guardian
of the person committed to the hostel to pay imme-
diately or by weekly or monthly instalments such
contribution towards the maintenance of such
person as after enquiry appears reasonable. The
order is liable to be varied, set aside, or revived;
and it has the effect of an ordinary judgment of the
court [ibid. Sec. 11].
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A person may be transferred from one hostel
to another; if under 16 years of age he may be
transferred from a hostel to a government indus-
trial school or certified institution; and a person
discharged from a reformatory on condition of
residence in 2 hostel may be transferred therefrom
to a reformatory [ibid. Sec. 9 (1)].

On conviction of anyone detained in a hostel of
an offence, or on proof that he is by reason of his
ill-behaviour or evil influence unsuitable for deten-
tion therein, a magistratz having jurisdiction may
order him to be transferred to a reformatory to
complete the period of his detention [#5id. Sec. ¢

(2)]-

It is an offence to desert from a hostel, and on
conviction the offender may be returned and
punished, or else committed to a reformatory for
the unexpired portion of his period of detention
[#bid. Sec. 8 (2)]. Itisalsoan offence, punishable
by a maximum fine of £50, knowingly to induce or
asstst anyone to desert from a hostel, or to harbour
a deserter [#bid. Sec. 12].

Good work is done by probation officers in con-
nection with persons placed in hostels under super-
vision.

Committal to Juvenile Reformatories—Ap—
prenticeship.—A distinction is drawn for the pur-
pose of committing offenders to reformatories,
between juveniles, i.e., persons who at the time of
their conviction are under the age of 16 years,
and juvenile adults, i.e., persons who at such time
are over 16 but under 21 years of age.
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Before a child is sentenced to detention in a
reformatory, the court is bound to make enquiries
nto the question of whether reformation is needed,
since such detention is a drastic mode of correction
IR. v. de Jongh 1926 O.P.D, 246].

A juvenile may be sentenced to detention in a
reformatory only in the following cases and under
the following conditions:—

(4) His offence must be one punishable by
imprisonment which is not in default
of payment of 2 fine.

{#) Detention thereat is in lieu of and not
in addition to any other punishment.

(¢) The period of detention must be for not
less than two and not more than five
years, and must in any case expire when
the child attains the age of 18 years
[Act 31 of 1917 Sec. 350, as amended
by Act 39 of 1926 Sec. 40; R. v. Wheal
1915 C.P.D. 371; R. v. Plaatje 1915
C.P.D, 542].

The court may further order that at the expira-
tion of any sentence of imprisonment or of deten-
tion at a reformatory, or in lieu thereof, the
Jjuvenile be apprenticed to some useful occupation
until he has attained the age of 18 years. In such
aase, if the juvenile cannot be apprenticed for any
reason, he must be detained in the reformatory
for the period for which he was ordered to be
appreaticed [#¥d.].
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It is an offence for a juvenile thus apprenticed
to desert from the service of his master, and on con-
viction the court may order him to be returned to
the master, or else order that the apprenticeship
be cancelled and that he be detained in reformatory
till he has attained the age of 18 years; or alter-
natively he may be sentenced to imprisonment not
exceeding two years [i4id. ).

If the apprentice proves intractable or refractory
or worthless, any court on proof of the facts may
order the contract of apprenticeship to be cancelled,
and 1f it is not practicable that he be apprenticed
to another master, the court may order the juvenile
to be detained for the unexpired portion of his con-
tract, until he attains the age of 18 years in a
juvenile reformatory, and after that age in a
juvenile adult one [¢4id.].

If the master or apprentice has broken a material
condition of the apprenticeship, or the master has
died or left the district, any court trying the matter
may cancel the contract and return the juvenile to
the reformatory, or transfer the contract for the
unexpired portion thereof to another person ready
to undertake the obligations of the master under
the contract [#bid., Act 13 of 1911 Sec. 70].

With the consent of an inmate of a juvenile re-~
formatory, his period of detention therein or his
period of apprenticeship under the Prisons and
Reformatories Act may be extended to the age of
21 years [Act 13 of 1911 Sec. 67].

On authority being given, a juvenile may be
removed from a gaol to a reformatory until the
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age of 18 years, or until his sentence expires; and
a juvenile may be removed from a reformatory to
a gaol to complete his sentence of detention or im-
prisonment [sbid. Sec. 57].

The conduct of reformatories is governed by
Act 13 of 1911 Chapter 7, and by Regulations, but
the success of reformatory treatment must be
largely influenced by the personality of the
superintendant,

Provisions exist for the detention in Union re-
formatories of juveniles from adjacent British
territories [Act 46 of 1920 Sec. 14].

Committal to Juvenile Adult Reformatories.—
Any person over the age of 16 years, but under the
age of 21 years, if his offence is one which is punish-
able by imprisonment which is not in default in
payment of a fine, may be sentenced to detention
in 2 juvenile adult reformatory for a period of not
less than two and not more than five years [Acz
31 of 1917 Sec. 3511. A person who is between
the ages of 21 and 25 years may be classified as a
juvenile adult, if expressly sanctioned by the
Director of Prisons [Act 13 of 1911 Sec. 2].

The provisions relating to juvenile reforma-
tories apply also to juvenile adult reformatories
[Act 13 of 1911 Sec. 73].
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"CHAPTER TWENTY-THREE.

OCCUPATIONS AND EMPLOYMENT OF
WOMEN.

No woman as yet has occupied any important
administrative post in South Africa, nor are there
any women magistrates or police.

The umiversities of South Africa freely admit
women to all their degrees, and women are eligible
for scholarships and bursaries. In addition to be-
coming university and school teachers, women
have qualified themselves for and entered various
professions. Thus there are numerous women
medical practitioners, there are women chartered
accountants, and women advocates and attorneys,
although women have been admitted to the legal
profession only since 1923; but there are not as yet
any women ministers of religion ordained as such
in South Africa.

Women are now admitted freely to the public
service. Their scale of pay, however, just as in the
teaching service, i1s lower than that of men who
hold the same posts or have the same qualifications.
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Any woman is liable to be discharged from the
public service on her marriage (although before
persons occupying certain classes of posts may be
discharged, a recommendation on the matter must
be made by the proper authority, i.e., the Public
Service Commission) [Act 27 of 1923 Sec. 19
{1)], and regulations also exist restricting the
rights of married women to hold permanent posi-
tions in the teaching services.

Women are debarred from prospecting for
precious stones save on their own land, and they
may not participate in “rushes” or dig on an
alluvial digging. Any person who wishes to pros-
pect for precious stones save on his own land, or
to peg claims or dig on an alluwvial digging, must
first obtain a digger’s certificate; and such certifi-
cate 18 granted only to persons over the age of 18
years who in all respects save that of age are en-
titled to be enrolled as voters at an election of
members of the House of Assembly [Adcz 44 of
1927 Secs. 6, 8,50 (3) and 57 (1)].

Women may be employed in any industrial,
commercial or other occupation from which they,
are not specially excluded. No female may be
occupied underground in any mine [Aer 12 of
1911 Sec. 8] ; and, in the Transvaal, no woman or
girl may be employed by a retail licence-holder to
serve at a bar in selling or supplying liquor [Ord.
32 0f 1902 (T) Sec. 50].
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CONTRACTS OF SERVICE.

‘The law relating to masters and servants is regu—
lated to a large extent by provincial statutes. Any
person employed by another for wages or a salary
is a servant at common law, no matter what is the
importance of the position he occupies. His con-
tract is on the same footing as a lease, for he is
constdered to have let his services to his employer.
Reference here, however, is intended only to per-
sons defined by the statutes as servants, f.e., persons
employed for hire, wages or other remuneration to
perform any handicraft or other bodily labour in
agriculture or manufacture or domestic service, and
in other specified occupations.

The principal statutes relating to such servants
are Act 15 of 1856 (C); as amended by Act 18 of
1873 (C); Law 13 of 1880 (T); Ord. 2 of 1850
(N); as amended by Act 13 of 1898 (N); Ord.
7 of 1904 {O.F.8.) and Act 40 of 1894 (N) deal-
ing with native servants in Natal, The sections
below refer to the Transvaal statute, but save
where otherwise stated the law 1s to a similar effect
in all the provinces. A remarkable feature of these
Acts 1s that they impose on the master or the servant
commiitting certain breaches of the contract of
service a liability to prosecution and punishment,
in addition to the usual civil liability for breach of
contract,

Nature and Duration of Contract.—Where no
period of service is specified, the contract is deemed
to be for one month, and is subject to a month’s
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notice on either side, calculated from and inclusive
of the day on which notice is given. In the case
of a trade or handicraft where the servant does not
reside on the master’s premises the contract endures
weekly, reckoning from the first Saturday night,
and is subject to a week’s notice [Chap. 2 Secs. 8
and 13].

It is, however, always competent to stipulate
that notice shall not be required, or to waive notice.

Contracts stipulating for the services of his wife
and children together with those of any servant
become void in respect of such family one month
after the death of the servant [ibid. Sec. 19].

When the rate of wages agreed on is not proved
in any action for non-payment of wages, the court
fixes it at that usually paid in the district, taking
into account the skill and ability of the servant
[ibid. Sec. 16].

A master must provide his servants residing on
his premises with lodging and sufficient food of
good and wholesome quality [#bid. Sec. 15].

Illness of Servamt—Where a servant cannot
work owing to sickness or acadent not due to his
own fault, he is entitled, unless it was otherwise
agreed, to full wages for the first month and every
other benefit of the contract for himself or his
family up to two months, unless the contract natur-
ally expires sooner. At the end of two months the
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master acquires the right to treat the contract as
rescinded. If he does not do so, the servant can
claim only food and lodging. Servants in any
trade or handicraft are not entitled to wages during
their incapacity, but only to food and lodging, and
the master may after one month treat the contract
as terminated [#bid. Sec. 17].

In the Orange Free State statute there is no
provision for illness, and by common law a servant
can claim wages only for the period actually served
[Boyd v. Stuttaford & Co. 1910 A.D. 101]; and
the master may, after what is an unreasonable
period of absence from his point of view, cancel the
contract [Myers v. Sieradzki 1910 T.P.D. 869].

Marriage and Pregnancy of Female Servant.—
When a female servant marries, her husband may
dissolve the contract and remove her. He may
claim whatever is due to her, but is liable to the
master in damages not exceeding the amount of the
wages she would have earned from the time of her
marriage to the time of the expiration of her ser-
vice [Chap. 4 Sec. 12].

If a servant residing or performing domestic
service on the master’s premises marries or enters
into a reputed married state, the master may at any
time thereafter dismiss her; in other cases he may
dismiss her whenever by reason of her pregnancy
or delivery of a child she becomes disabled from
performmg her services [zbzd Sec. 13]. These
provisions are not included in the Orange Free
State statute.

263



OCCUPATIONS AND EMPLOYMENT OF WOMEN

Offences and Dismissal—The principal offence
of which 2 master may be convicted is withholding
wages without reasonably believing they are not
due. (In Natal, however, withholding wages
gives rise to civil proceedings only; although after
judgment if the master does not comply with the
order made against him, he may be committed to
prison). The magistrate at the time of the trial
gives judgment for any wages found to be due,
whether or not the master is convicted [Chap. 5
Sec. 211).

The principal offences of which a servant may be
convicted are absenting himself from work; intoxi-
cation during work; using insulting language to
the master or anyone put in authority over him;
disobedience; neglect and improper performance
of work; and endangering or failing to preserve or
losing his master’s property through neglect or
breach of duty [#bid. Sec. 8]. Severer penalties
are imposed on agricultural or farm servants, and
on certain native servants in Natal, than on other
servants. In the Orange Free State coloured
servants may be sentenced by a magistrate to the
full extent of his powers in criminal cases.

Where a servant has caused loss or damage to
his master, instead of being sentenced to imprison-
ment or fined he may be ordered to make compen-
sation to the master [idid. Sec. 12].

- Where a ‘mag-istnte gives judgment against &
master, who then appeals or applies for review of
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the judgment, the Attorney-General, when called
upon to do so, arranges that the case is conducted
for the servant free of charge [46id. Sec. 28].

On conviction of either the master or the servant
for a statutory offence, the magistrate may order
the cancellation of the contract; and generally he
may do so if the servant so desires whenever it
appears to him that the master has not fairly and
faithfully fulfilled his share of the contract [bid.
Sec. 24]. '

In the case of masters and servants who do not
come under the above statutes, similar offences to
the above justify either party to the contract in
treating it as ended, the chief causes for dismissal
being fraud, misconduct and negligence [Wallace
v. Rand Daily Mail 1917 A.D. 478]. The master
cannot prosecute the servant, but he has an action
for any damage he has suffered through the mis-
conduct [Bleke v. Hawkey 1912 C.P.D. 817].
The servant, on the other hand, has a claim for
damages in the case of wrongful dismissal before
the expiry of his period of service [Wallace v.
Rand Daily Mail, supra].

DEeTERMINATION OF WAGES.

The wages to be paid by any employer to any
employee are regulated throughout the Union by
the Wage Act, No. 27 of 1925 (to which the sec-
tions below refer). The Act does not apply to
persons in farming pursuits or in forestry, nor to
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domestic servants in private households, nor to
persons whose wages are regulated under any Act
relating to the public services [Sec. 1].

Every person is deemed to be in employment,
for the purposes of the Act, when performing any
work at the request of any person (unless it is
voluntary and not carried on for profit, or part of
the worker’s education, such as a scholar’s or ap-
prentice’s, or compulsory work in any Government
or Provincial institution) [Sec. 18 (2}].

The Wage Board established for the purpose
recommends to the Minister of Labour the wages
and rates to be fixed for any employment, when-
ever the matter has been referred to it for enquiry
by the Minister or by a representative body of em-
ployers or employees. It also makes recommen-
dations on any other matter connected with such
employment [Sec. 3 (1}]. The Minster there-
upon publishes the minimum wage to be paid to
any class of employee, and determinations on other
matters affecting the trade, after giving due notice
and opportunity for objections [Sec. 7]. The
maximum penalty for not complying with such
determinations is £100 fine, and the offender may
also be sentenced to refund to the employee the
difference due to him for any period during which
underpayment took place [Sec. & (2)]. Any
agreement between an employer and an employee
whereby the latter is to receive less payment or be
in a less favourable position than that determined,
is void, and the persons so agreeing are guilty of
an offence [Sec. 8 (3)].
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WorkMENR’s COMPENSATION,

If a workman is injured in the course of his
work, compensation for his resulting incapacity or
death may be claimed from his employer, under
Act 25 of 1914. Any person is a workman under
the Act who works under a contract of employment
or apprenticeship save persons whose remuneration
for work done is over £500 per annum; persons in
certain public and other services for whom com-
pensation is otherwise provided; persons employed
for casual work unconnected with the employer’s
business; outworkers, who do work on articles
given out to them on premises not under the man-
agement of the employer; and persons who contract
for the carrying out of work and themselves engage
other persons, independently of the employer, to
do such work [Sec. 2]. By work is meant employ-
ment at or about any trade, industry, business or
public undertakmg in the Union, but not in
domestic service or on a farm, unless it be in con-
nection with any engine driven or machine worked
by mechanical power [Sec. 41]. Special rules
apply to seamen [Sec. 6].

The dependants of a deceased workman who are
entitled to be awarded compensation are those
members of his family who were wholly or in part
dependent on his wages at the time of the accident
causing his death, They include:—

(a) the widow and any legitimate child of

the deceased under the age of 14 years,
including a posthumous child;
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(8)

the husband; a child, whether legiti-
mate or not, not included under {2);
step-child;  parents;  step-parents
father’s or mother’s sister; brother or
sister; half-brother or sister; grand-
parents; grand-children; an adopted
child under 14 years of age who was
adopted by and dependent on the de-
ceased for at least one year prior to the
accident.

The persons mentioned in (¢) may be awarded
compensation in preference to those in {4) in the
discretion of the magistrate {Sec. 41].

WouMEeN IN FacroriEes.

The conditions of employment in factories are
regulated by the Factories Act No. 28 of 1918, to
which the following sections refer.

Any premuises constitute a factory—

(a)

(%)

if steam, electrical, or other mechanical
power or appliance is used in connection
therewith to prepare or make goods for
trade or sale, or articles of food or
drink for human consumption; or

which are used for washing, launder-
ing, cleaning or dyeing any article for
pecuniary gain, or wherein there is car-
ried on for gain any manufacture, or
the making, packing or preparation of
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goods for sale or transport, if in con-
nection therewith three or more persons
are employed on whole-time work
[Sec. 1].

The Act does not apply, however, to the making
or preparation on farms of goods for human con-
sumption, from the produce or animals on such
farms [Sec. 2].

Protection of Health.—No female may be em-
ployed in any room in which is carried on the silver-
ing of mirrors by the mercurial process or the
making of white lead or the grinding of paints or
articles containing white lead [Sec. 20 (¢} ].

No female may be allowed to take 2 meal in a
room whilst any handicraft or manufacturing pro-
cess 1s being carried on therein, nor to do any work
during her meal-intervals [Sec. 19].

Provisions are laid down for preserving health
and cleanliness in all factory premises {Sec. 29].

Frevention of Sweating.—It i1s an offence for
regular employees to be employed on factory work
elsewhere than at the factory, unless from its
nature the work cannot be performed at the factory,
or consists of repairs more conveniently performed
at the place where the article to be repaired happens
to be [Sec. 23].

Piece-work may be given out to other than
regular employees, however, by an occupier of a
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factory; but he must keep an outwork register of
the persons to whom it is given, the place where
it is to be performed, its quantity and nature, and
the remuneration therefor [Sec. 22]. In this con-
nection “ occupier of a factory ” is extended to in-
clude every merchant, wholesale dealer, shop-
keeper, agent or distributor who lets or gives out
textile or shoddy material to be made up into gar-
ments or other articles for sale [#4id.].

No person to whom such work is given out may
sublet any part thereof, or allow it to be performed
otherwise than on his own premises and by himself
or his workpeople or by 2 member of his family to
whom he himself pays wages therefor [iéid.].

Childbirth.—No female may be employed in a
factory during the four weeks prior to the expected
date of her confinement, and for eight weeks there-
after [Sec. 18].

On the report of an Inspector of Factories a sum
not exceeding £1 per week for not more than 12
weeks may be paid to a woman while thus pro-
hibited from working, out of a fund provided by
Parliament [#8:4.]. 1t must be shown, however,
that she is solely dependent on her wages, and that
the father of the child born or to be born is unable
to provide such amount. If he is able but refuses
to make such provision during the period aforesaid,
an inspector may apply to the magistrate’s court
for an order compelling him to do so; whereupon
the court makes such order as seems just [#5id.].
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Hours of Work.—Females may not be em-
ployed between 6 p.m. and 7 a.m., save where these
hours are varied on special authority of the
Minister of Labour, but under no drcumstances

may they be employed between 9 p.m. and 5 a.m.
[Sec. 15].

No worker may be employed, exclusive of meal
times, for more than 50 hours in one week or 9%%
hours in one day, or for more than § hours con-
tinuously without one hour’s interval, save where
for specified classes of work exemption is granted
in certain cases by the Minister, in others by an
mspector; but these hours do not apply to un-
skilled work carried on in the open air [Sec. 13].
Work of whatever kind done elsewhere for am
occupier of a factory by an employee, is deemed

to be done in the factory for the purpose of these
rules {Sec. 16].

Overtime must not be worked by females for
more than 3 hours in one day, 3 consecutive days
in one week, and 60 days in one year; or on any
holiday or half-holiday; unless the inspector, on
the employee expressing willingness, grants per—
mission {Sec. 17 (2)]. The inspector may forbid
overtime to be worked by any person if a medical
officer considers it injurious to such person’s health
{Sec. 17 (6)). Notice that overtime is required
must be given a female before the midday interval,
or a sufficient meal must be provided for her at
the factory between closing time and the com-
mencement of overtime, or an allowance of Is.
must be paid her before closing time [Sec. 17 (7)]-
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“The pay for overtime work is not less than one-
fourth as much again as the ordinary rate of pay
{Sec. 17 (4)].

No person may be employed in 2 factory on a
Sunday or on a public holiday (unless some other
day is allowed annually in place of the latter).
No female may be employed after 1 p.m. on the
weekly half-holiday [Sec. 26].

SHOP ASSISTANTS.

The maximum number of hours exclusive of
meal times during which an assistant may be
employed in a shop (save where under spedal
conditions the time is specially extended) are as
follows:—

() in the Cape: 52 hours per week [Ord.
14 of 1915 Sec. 14 as amended by Ord.
22 of 1919 Sec. 4];

() in the Transvaal: 48 hours per week
[Ord. 5 of 1923 (T) Sec. 7};

(¢} in the Orange Free State: 52 hours per
week, which may be extended to 60
per week in butcher, baker and fish-
monger shops [Ord. 6 of 1925
(O.F.8.) Sec. 20];

(4) in Natal: 48 hours per week [Ord. 12
of 1919 (N) Sec. 10].
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In the Cape Province, sitting accommodation
must be provided for female assistants [Acz 20
of 1899 (C)], and no female under 16 years of
age may be employed in a shop after 9 p.m. [see
{a) above].

In the Transvaal no person under 18 years of
age may be employed as assistant for more than
812 hours in any one day comprised within a
period of 10 hours, nor after 6 p.m. [Ord. 5 of
1923 (T) Sec. 7 (2) (e)].

Holidays.—In addition to the usual cessation of
work when a shop is closed on Sundays, public
holidays and the weekly half-holiday, in the Cape,
Transvaal and Orange Free State provinces for
each year of continuous service under the same
employer an assistant is entitled to leave of absence
for 12 clear working days, or in the case of res-
taurants or similar establishments which are open
on Sundays for 14 such days, to be taken in a
consecutive period. “The same employer ” in-
cludes on his death his legal representative, heir
or legatee; on his insolvency, the trustee or liqui-
dator of his estate, A proviso not included in the
Transvaal Ordinance, is that by mutual agreement
between the employer and the assistant leave may
be accumulated and taken in a consecutive period
after two years’ continuous service.

The employer may fix the time of leave for
different assistants with reasonable regard to the
exigencies of his business. Unless leave has been
granted earlier, however, it must be granted within
one month of the termination of any year’s or two
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years’ service, as the case may be [Ord. 22 of 1926
(C) Sec. 6; Ord. 5 of 1923 (T) Sec. 8; Ord. 6
of 1925 (O.F.S.) Sec. 21].

It has been held that an employee is not entitled
to pay while absent on leave under a similar pro-
vision to the above [Casserley wv. Stubbs 1916
T.p.D. 310].
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CHAPTER TWENTY-FOUR.

OFFENCES AGAINST WOMEN AND
GIRLS AND AGAINST SEX MORALITY.

OrrENcEs AcainsT WoMEN AND GIRLS.

Rape, Attempted Rape and Indecent Assault,—
Rape is committed by any male over 14 years of
age who has unlawful carnal knowledge of a
female without her consent [State v. Jeremy 12
C.L.J.231]. Anyone assisting the offender is also
guilty of rape.

A child under 12 years of age is conclusively
presumed to be incapable of consenting to an act of
carnal connection, so that any alleged willingness
on her part is no defence to a charge of rape
[Socour Ally v. R. 1907 T.S. 336]. In default
of other evidence the court may judge the child’s
age from her appearance [Act 3 of 1916 Sec. 2
(3); Act 31 of 1917 Sec. 386].

Evidence of a complaint made by the woman
or girl attacked is admissible in corroboration of
her evidence, although this is contrary to the
general rule excluding hearsay evidence, The
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complaint must, however, have been made at the
first reasonable opportunity to the person to whom
she might have been expected to complain [R. v.
Gannon 1906 T.S. 114].

The crime of assault with intent to commit rape,
or attempted rape, is governed by the same rules
as to consent and complaint as apply in the case of
rape.

Indecent assault is an attack (or a threat of
attack which the victim reasonably believes may be
accomplished), of an indecent character [R. w.
Abrakams 1918 C.P.D. 590]. Here, too, as in all
similar cases of sexual attacks on women, the same
rules as to evidence of complaint apply, as apply
in the case of rape [Dray v. R. 1925 A.D. 554].

On a charge of rape, assault with intent to rape,
or indecent assault, the offender may be found
guilty of any different and lesser type of criminal
assault, or of an offence specified below under the
Girls’ and Mentally Defective Women’s Protec-
tion Act, provided it does not in its nature imply
elements not included in the offence charged [Act
39 of 1926 Sec. 28 (1-3)].

The punishment for rape is death or any lesser
penalty [Act 31 of 1917 Sec. 338 (1)].

Offences Against Girls and Mentally Defective
Women—It is a crime for any male person to have
unlawful carnal connection with, or to commit
immoral or indecent acts with, or to solicit or entice
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to such acts, any girl under the age of 16 years
[Acz 3 of 1916 Sec. 2). 1n default of evidence
as to age, the girl’s age may be judged of as in the
case of rape.

It 1s a defence to a charge of any of the above
offences that the accused was at the time of the
commission of the offence under the age of 16
years, or that the girl at such time was a prostitute

[#4id.].

It is a crime for any person who knows that a
female is an idiot or an imbecile, to have or attempt
to have unlawful carnal connection with her, or to
commit or attempt to commit with her immoral or
indecent acts, or to solicit or entice her to commit
such acts [ibid. Sec. 4].

The maximum penalty for the above offences
is £500 fine, six years’ imprisonment with hard
labour and 24 lashes [ibid. Secs. 2 and 4].

These provisions do not impair the law of rape
on girls or imbeciles. A person charged with any
of these offences may be found guilty of indecent
assault or of assault, if such be the facts proved
[Ace 39 of 1926 Sec. 28 (4)].

Abduction—Any person who illegally removes
a minor from the custody of and against the will of
her parents or guardians, in order that either he or
some other person may marry or have illicit inter-
course with her, is guilty of abduction. A woman
thus may be guilty of abduction [R. v. Adams and
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Ibrahim 1911 C.P.D. 863]; and so too may a male
person even where the girl admits previous inter-
course with him, or his taking has not been by force
but by persuasion [#béd.; Barnard v. R. 1907 T.S.
270). Where a girl is not a virgin and consents,
the punmishment inflicted on the accused is, however,
2 light one. (It is possible also to abduct a youth.)

In the Transvaal, anyone abducting a gir] under
the age of 18 years in order that she may be unlaw-
fully carnally known by any man is liable to 5
years’ imprisonment with hard labour [Ord. 46
of 1903 (T) Sec. 17]. This does not interfere
with the common law of abduction in that province
[R.w. Clark 1914 T.P.D. 50].

Seduction is not a crime, but gives rise to a civil
action for damages.

Detention of Women for Immoral Purposes.—
If there is reasonable ground to suspect that a
woman or girl is being unlawfully detained for
immoral purposes, on a complaint made by a
parent, husband, guardian, relative or other person
acting in good faith, a magistrate may issue a
warrant to search for and take her to a place of
safety. (A warrant may at the same time be issued
for the arrest of the person detaining her). When
she is thereafter brought before a magistrate, he
may cause her to be delivered up to her hushand
.or guardians or dealt with as circumstances demand
[Act 31 of 1917 Sec. 57]. If the complainant so
«desires, he may accompany the police officer execut-
ing the warrant, unless the magistrate otherwise

directs [$5id.].
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A woman 18 deemed to be thus detained where
the purpose 1s that she may be unlawfully carnally
known by any man, if the detention is—

(¢) against her will or not, where she is
under 16 years of age;

(#) against her will or that of her parents
or of any other person having lawful
charge or care of her, if she is between
the ages of 16 and 21 years;

(¢) against her will, if she is over 21 years
of age [i4id.].

In the Cape and Transvaal a woman is deemed to
be thus detatned if, with intent to compel or induce
her to remain, any property or wearing apparel of
hers is withheld; and no legal proceedings may be
taken against her for being in possession of any
apparel that was nceded to enable her to leave the
premises [Act 25 of 1893 (C) Sec. 3; Ord. 46 of
1903 (T) Sec. 16].

Offences Against Decency—Any conduct
whether in public or in private that is insulting
towards or injurious of the dignity of a respectable
woman, is punishable as a criminal injury, in the
discretion of the judge [R. v. Kobi 1912 T.P.D.
1106]. A proposal of marriage made by a married
man to 2 woman to whom he had held himself out
as a2 widower has been held to be injurious conduct
[R. v. Howard 1917 N.P.D. 192]; although this
is an extreme case and stands alone.
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Addressing or following 2 woman in an insult-
ing manner 1s such injury [R. v. Jungman 1914
T.P.D. 8], and is punishable in the Transvaal as
a breach of statute when it occurs in any public
place or place of public resort [Acz 38 of 1909
(T} Sec. 2]. Public breaches of decency by word
or action are punishable in every province.

It is an offence to put into the post any indecent
letters or other matter [Act 10 of 1911 Sec. 96
(1)]. It has been held in the Transvaal that a
letter to a woman containing immoral proposals
when there has been no accompaniment of familiar
intercourse, and when there are no mitigating cir-
cumstances, is indecent matter [R. v. Griezel 1917
T.P.D. 16]. In Natal a statutory offence is com-
mitted by anyone who uses lewd language or ges-
tures towards or in the presence of a woman, or
who sends any indecent letter or drawing or the
Iike to a woman, or who exhibits such writings or
drawings in a manner likely to give offence to
women [Act 22 of 1898 (N) Sec. 9, as amended
by Act 22 of 1904 (N)].

Sending an indecent letter to a woman is also a
punishable wrong at common law [See R, v. Kobi,

supra).

A superior court may direct that the public
generally or certain classes of person leave the
vourt during any tnial [Aet 31 of 1917 Sec. 220
(4)]; and a magistrate also may exclude women or
minors or the public generally when holding a pre-
paratory examination, or when hearing a case, in
the interests of good order or public morals [iid.
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Sec. 85 (6); Act 32 of 1917 Sec. 5 (3}]. Inthe
Transvaal the publication of evidence given there-
after, as well as that of detailed evidence of an
immoral or indecent character is a punishable
offence [Act 38 of 1909 (T ) Sec. 71.

OrFENCEs CONNECTED WITH PROSTITUTION.

The principal statutes dealing with the suppres-
sion of brothels and immorality are Act 36 of 1902
(C); Ord. 46 of 1903 (T); Ord. 11 of 1903
(O.F.5.); and Act No. 31 of 1903 (N). The
references throughout this section, under (C), (T),
(O.F.S.) and (N) are to these enactments.

Any prostitute or any person, male or female,
who lives or has lived on or knowingly received
any part of the earnings of prostitution, or who
procures or who has procured women for immoral
purposes, is 2 prohibited immigrant into the Union
[Aect 22 of 1913 Sec. 4 (1) (e)].

Any such person who being lawfully resident in
one Province enters or is found in another Province
in which he is not lawfully resident, is a prohibited
immigrant in respect of such other Province [ibid. ;
Ord. 20 of 1905 (T ) Secs. 3 and G; Act 29 of 1909
(O.F.S8.} Secs. 3 and 6].

Any person not born within the limits of the
Union who has been sentenced to imprisonment
for keeping a brothel, or procuring 2 woman for
immoral purposes, or for living on the proceeds of

i
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prostitution, and who, by reason of the circum-
stances connected with the offence is deemed by the
Minister of the Interior to be an undesirable in-
habitant of the Union, may be removed from the
Union [Act 22 of 1913 Sec. 22 (a)].

A prostitute is 2 woman who indiscriminately
consorts with men for gain.

Offences Concerning Children.—The Children’s
Protection Act makes it an offence for any person
having the custody, charge or care of a child
between the ages of 4 and 16 years to allow such
child to reside in or frequent a brothel. An
offender charged with an offence under any other
law relating to the suppression of immorality may
be found guilty of this offence, when such verdict
accords with the facts proved [dez 25 of 1913
Sec. 6].

It is an offence under the same Act for any
person having the custody, charge or care of a child
under 16 years of age to cause or encourage his or
her seduction, abduction or prostitution, or the
commission by him or her of immoral acts; and a
person is deemed to have acted thus in the case of
a gir} who has been seduced or abducted, or who
has become a prostitute, if he has knowingly
allowed her to consort with or to enter or continue
in the employment of any prostitute or person of
known immoral character [ibid. Sec. 7].

When, on any person’s complaint, it is shown
that a girl under 16 years of age is with or without
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her parent’s or guardian’s knowledge exposed to
the risk of seduction or prostitution, or is living a
life of prostitution, the court may order her parent
or guardian to enter into recognizances to exercise
due care and supervision over her, and he may be
imprisoned for not more than one month until he
does so [#bid. Sec. 8].

In the Cape and Transvaal provinces any owner
or occupier or person assisting in the management
of any premises who induces or knowingly suffers
any girl under 16 years of age to resort to or be
therein to be unlawfully known by any man is
liable to a maximum penalty of, in the Cape 4, in
the Transvaal 5§ years’ imprisonment with hard
lIabour. 1If the girl is under 12 years of age the
period is extended to 7 years in the Cape and to
life imprisonment and whipping in the Transvaal
[Act 25 of 1893 (C) Sec. 2 as amended by Act 3
of 1916 Sec. 3; Ord. 46 of 1903 (T) Sec. 15]..
In the Cape, it is a defence if the accused reasonably
believed the girl to be over 16 years of age.

Procuration.—It is an offence to procure or
attempt to procure—

(4) any woman or girl to become a prosti-
tute within or without the colony; or

(#) a woman under 21 years of age not
being a prostitute or of known immoral
character to have unlawful intercourse
with any person within or without the
colony; or
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any woman or girl to leave the colony to
become a prostitute elsewhere. (It has
been held in Natal that this offence may
be committed even if the woman is
already 2 prostitute [R. v. Fien 24
N.L.R. 472]); or

Any woman or girl to become the in-
mate of a brothel within or without the
colony. It has been held unnecessary
that there should have been an estab-
lished brothel in existence at the time
of the commission of this offence [R. v.
Wilsem 1917 T.P.D. 709; (C) Sec.
31; (T) Sec. 13; (OF.S.) Sec. 11;
(N) Sec. 13].

In the Transvaal provision there is no age limit
set under (%) and (c) is omitted; but it is specified
to be an offence to inveigle into a brothel for im-
moral purposes a woman or girl who is not a pros-
titute or of known immoral character, or knowingly
to conceal in such place a woman so inveigled.
Further, all the provisions save the Transvaal one
specify that the uncorroborated evidence of a single
witness is not enough to secure a conviction.

It is an offence—

(a)

to procure or attempt to procure z
woman by threats or intimidation to
have unlawful intercourse within or
without the colony; or
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(%) by false pretences or representations to
procure a woman not being 2 prostitute
or of known immoral character to have
unlawful intercourse within or without
the colony; or

(¢) to apply, administer to, or cause to be
taken by a woman any drug, matter or
thing to stupefy or overpower her, so
as to enable any person to have unlaw-
ful intercourse. Here too, save in the
Transvaal, it is provided that the un-
corroborated evidence of a single wit-

ness is not suffident to secure a convic-
tion [(C)Sec. 32; (T) Sec. 13;
(O.F.S.) Sec. 12; (N) Sec. 14].

In the Transvaal the parent or guardian of a
woman who procures her to have unlawful inter-
course with any other person, or orders, is party
to, permits or receives any consideration for her
defilement, seduction or prostitution, is liable to a
maximum penzalty of § years’ imprisonment with
hard labour, which is increased to whipping and
lifelong imprisonment if the girl is under 12 years
of age. * Guardian ” includes any person who has

in law or fact the custody or control of the woman
or girl ((T} Sec. 12].

In the same province conspiracy to fraudulently
induce a woman or girl to allow anyocne to have
unlawful intercourse with her is also specified as
an offence [(T) Sec. 14].
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Living on Proceeds of Prostitution—It is an
offence for any male person knowingly to live
wholly or in part on the earnings of prostitution;
and he is presumed to do so if he lives with or is
habitually in the company of a prostitute, and (in
all the provinces save Natal) has no visible and
honest means of subsistence. (The reference to
“ honest means ” is omitted in the Transvaal pro-
vision.) [(C) Sec. 33; (T) Sec. 21; (O.F.8.)
Sec. 13; (N) Sec. 15].

Brothel Keeping—To keep a brothel is an
offence at common law, when it creates a nuisance.
The statutes mentioned at the beginning of this
section make it an offence in every case, without
qualifications [(C) Sec. 22; (T} Sec. 3; (O.F.S.)
Sec. 2; (N) Sec. 3].

Any person is deemed to be the keeper of a
brothel who is associated in any way with premises
used as a brothel whether as owner, landlord,
manager or occupier, or who knowingly receives
any share of the money taken therein. A woman
found therein who fails to disclose the managers,
any male resident therein, and the husband of any
woman resident therein who is not judicially
separated from her, are prima facie deemed to be
keepers [(C) Secs. 24 and 25; (T) Sec. 4;
(O.F.8.) Sec. 4 and Act 19 of 1908 (O.F.8.);
(N) Secs. 5 and 6].

In Natal the holder of 2 retail liquor licence who
permits his premises to be used by disorderly per-
sons is guilty of an offence [Acr 38 of 1896 (N}
Sec. 77]. In the other provinces any liquor licence
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holder is guilty of an offence who permits his
premises to be a brothel or the resort or habitual
meeting place of reputed prostitutes [Act 28 of
1883 (C) Sec. 73; Ord. 32 of 1902 (T ) Sec. 56;
Ord. 8 of 1903 (O.F.8.) Sec. 51].

Soliciting—In the Cape and Orange Free State
any prostitute or night walker who is in any public
place for the purpose of prostitution or solicitation
to the annoyance of inhabitants or passengers is
guilty of an offence; and in the Transvaal and
Natal any person who in any public place impor-
tunes for immoral purposes commits an offence
[Act 27 of 1882 (C) Sec. 5 (29); Ord. 21 of
1902 (O.F.8.) Sec. 7; Act 16 of 1908 (T) Sec.
4; Act 31 of 1903 (N) Sec. 15]. In the Trans-
vaal it is an offence to entice or solicit by words or
signs or in any other way, or to aid or facilitate the
commission of immoral acts [Ord. 46 of 1903 (T}
Sec. 20].

MISCEGENATION.

The Immorality Act of 1927 makes it an offence
in every case for white persons to have illicit inter~
course with natives.

By provincial statutes which have not
been thereby repealed, and which differ in
point of penalty from that Act, it is an
offence for a white woman to have illiat
intercourse with a native. In the Transvaal alone
it is not a necessary ingredient of the offence that
the intercourse should be for gain. In Natal,
instead of  native,” “ coloured person ” is used
in the sense defined by Law 15 of 1869 (N), wz.,
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Hottentots, Coolies, Bushmen, Lascars and Kaffirs.
In the Transvaal a “ native  is a person manifestly
belonging to any of the native or coloured races of
Africa, Asia, Amenica or St. Helena. To procure or
attempt to procure a woman for such purposes 1s
also an offence [Act 36 of 1902 (C) Secs. 34 and
35; Ord. 46 of 1903 (T) Sec. 19; Ord. 11 of
1903 (Q.F.S.) Secs. 14 and 15; Act 31 of 1903
(N) Secs. 16 and 17].

In the Transvaal and Natal the native concerned
1s also punishable.

A keeper of a brothel (in the Transvaal the
owner or occupier of any premises) where to his
knowledge any such illicit intercourse takes place,
is guilty of a special offence. (The condition as to
knowledge is not specified in the Natal Act). [See
Acts guoted above: (C) Sec. 36; (T) Sec. 19;
(O.F.8.) Sec. 16; (N) Sec. 18]).

The Immorality Act No. § of 1927 (to which
the sections below refer) provides an equal punish-
ment for European males having illicit intercourse
with native females and for native males who so
act towards European females [Sec. 1]. (A native
is defined as a2 member of any aboriginal race or
tribe of Africa.) It is also an offence for anyone
to procure 2 native or European female for the
purposes of such illicit intercourse, or to help to
bring about such intercourse, or to permit any
premises which he owns or occupies to be used for
such purposes [Secs. 3 and 4].

A person convicted of any of the above-
mentioned offences, who was not born within the
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limits of the Union, may be removed from the
Union, and is thereafter deemed an undesirable
immigrant [Sec. 6].

An equal punishment is also provided for native
females permitting illicit intercourse on the part
of European males and for European females so
doing in the case of native males [Sec. 2].

Whenever, in proceedings under this Act, the
question in issue is whether a female was married
to a male, the burden of proving marriage is on the
accused, the presumption being against it [Sec. 5].

Marriace OFFENCES.

Bigamy.—Bigamy is committed by anyone
bound by a valid marriage who goes through the
form of marriage with some third person. Before
a charge of bigamy can be upheld, the prior valid
marriage must be proved.

Any marriage is deemed lawful when a dupli-
cate original or certified copy of a marriage
register is produced to the court (the signature of
the person certifying being duly authenticated in
the case of marriages solemnised outside the
Union) [Act 31 of 1917 Sec. 304 (1)]. The
identification of the accused with the person named
in the register may be made by the other spouse,
who is competent and compellable to give evidence
for the prosecution without the accused’s consent
[ibid. Sec. 263, as amended by Act 39 of 1926, Sec.
291.
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A proved marriage ceremony solemnised within
the Limits of the Union is deemed to have been
valid at the date thereof unless the parties were
within the prohibited degrees of relationship, or
one of them then committed bigamy [ibid. Sec.
304 (2}]. A marriage wherever solemnised is
prima facie deemed valid if shortly before the
bigamous ceremony was performed the accused
was cohabiting with the person alleged to be his or
her lawful spouse, and treated her or him as such,
if there is also evidence of the performance of a
marriage ceremony between them [ibid. Sec. 304

(3)].

Where these presumptions do not arise it is
probable, though not certain, that the English law
would be followed, which requires proof that the
ceremony did actually in the country where it was
performed effect a valid and binding marriage.
This proof is usually furnished by a witness expert
in the law of such country [McIntyre v. R. 1904
T.5. 804]. '

No person is punishable for bigamy who reason-
ably believed his or her spouse to be dead, at the
time of the second marriage. Such belief would
probably be deemed bons fide and reasonable if
the absent spouse was exposed to peril, and was not
heard of by the other for over 7 years, in spite of
. enquiries [#n re Booysen | Foord 187].

Incest.—Incest is the unlawful union of two

persons who may not marry because they are
related to each other within the degrees of rela-
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tionship within which marriage is forbidden. Per-
sons related through consanguinity even from an
illegitimate source having such intercourse, are also
guilty of incest. This has been definitely estab-
lished in the case of iscendants and descendants
{R. v. Arends 8 S.C. 176].

Intercourse with a wife’s sister is not incest,
whether the wife be alive or dead [R. v. Delport
18 §.C. 355]; and probably the same rule now
applies regarding intercourse with a2 husband’s
‘brother.

Ignorance of the relationship is a defence to a
charge of incest, but the presumption is that the
accused had knowledge thereof [Act 31 of 1917
Sec. 305). It is enough for the prosecution to
prove that the woman concerned is reputed to be
the lineal ascendant, descendant, sister, stepmother,
or stepdaughter of the other party to the incest
[ib4d.].

Procuring AsorTiON.

In the Transvaal it is specified as an offence in
the law relating to indecent publications to adver-
tise any means for the prevention of conception or
the procuring of abortion [Aecz 38 of 1909 (T)
Sec. 2].

Procuring abortion is a crime at common law.
Any person is guilty thereof who, in order to defeat
the natural course of gestation wilfully applies to
a pregnant woman any means where the foetus may
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be expelled -(unless he be a medical practitioner
who removes a foetus in order to save the mother’s
life), and so too is the woman who allows it to be
done.

If death results, where there was knowledge
that the act mught result in death or serious bodily
harm, the crime is murder; if this knowledge was
absent, it is culpable homicide [R. v. Hine 1910
C.P.D. 371].

Attempt to commit abortion is also 2 crime, and
may be committed even where the woman is not in
fact pregnant {R. v. Freestone 1913 T.P.D. 758].

The woman permitting the offence to be
committed on herself is an accomplice of the
person committing the offence [R. v. Thielke
1918 A.D. 373]. A conviction can thus be secured
on her evidence only if there is other evidence as
well that such offence was committed [#bid.; Ace
31 of 1917 Sec. 285].

Orrences Concerning HearTH.

Neglect at Childbirth.—In the Orange Free
State no woman may within the limits of any muni-
cipality having a population of over 2,000 white
inhabitants attend women in childbirth for gain,
hire or hope of reward, except under the direction
of a registered medical practitioner, unless she be
a registered midwife [Ord. 4 of 1907 (O.F.5.}
Sec. 7 (1)]. Otherwise, and in the other provinces,
there is no regulation preventing an uncertificated
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person who does not hold herself out as certificated,
from acting as a midwife or taking payment there-
for.

Contravention by 2 medical practitioner or by
a certificated midwife of the rules concerning the
steps to be taken by them to prevent the spread of
puerperal fever or any similar disease is an offence
[Act 34 of 1891 (C) Sec. 28; Ord. 1 of 1904
(O.F.S.) Sec. 11]. In the Cape any medical prac-
titioner or any midwife acting for profit, and in
the Transvaal any midwife, who causes injury or
serious illhealth to any lying-in woman through
uncleanliness or failure to take the proper pre-
cautions against puerperal fever or any similar
disease is guilty of an offence [Acz 7 of 1899 (C)
Sec. 9; Ord. 29 of 1904 (T) Sec. 29].

Spread of Veneresl Disease.~Measures to com~
bat the spread of venereal diseases are contained
in the Public Health Act, No. 36 of 1919. Every
person suffering from any such disease must have
himself cured or treated till free from the discase
in 2 communicable form [Sec. 54]; and penalties
are imposed on those who wilfully or by culpable
negligence infect others [Sec. 59]. It is the duty
of a medical practitioner to point out to his patients
the infectious nature of the disease, to warn them
that to infect others is an offence, and to warn
them against contracting marriage till free from
the disease in 2 communicable form [Sec. 55].

Any person suffering from such disease and
having knowledge of that fact, who accepts em-
ployment in any capacity entailing the care of
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children, or the handling of food or of food uten-
sils is guilty of an offence. The employer is also
guilty unless ignorant of the facts {Sec. 57].

Proceedings for these offences are conducted s
camera [Sec. 64).
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CHAPTER TWENTY-FIVE.

WOMEN IN CRIMINAL CASES.

Trial by jury no longer exists in South Africa
in civil cases. Women are not entitled to be jurors
since jurors must be registered parliamentary
voters [Act 31 of 1917 Sec. 167].

Coercion of Wife by Husband.—Every person
is responsible for his or her criminal actions, and
a wife 1s not presumed to be acting under the
coercion of her husband, whatever the nature of
the crime she commits in his presence [R. v. Albers
12 §.C. 272]. 1f, however, the husband was
present, and 1nt1m1dated her into committing a
crime, she may use this fact as a defence if the com-
pulsion was so great as to have induced in her a
reasonable and substantial fear that death or serious
bodily injury to herself or those protected by her
would result if she refused to commit the crime
[R. V. Shaiewmunda et Uxores 1916 S.R. 33].

Wife as Accessory after the Fact.—Persons who
have harboured or assisted an offender after the
commission of the offence may be charged with
substantive offences [Act 31 of 1917 Sec. 139].
It is the custom, however, not to prosecute as an
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accessory after the fact a wife who receives and
performs reasonable duties to her husband, know-
ing him to have committed a crime.

The position is different of course if she furthers
his crime in any way. Thus a wife assisting her
husband to dispose of stolen property would be
more than an accessory after the fact, and rather
an accomplice, since theft is a continuing offence
[R. v. Brett and Levy 1915 T.P.D. 53].

Privilege of Communications during Marriage.
~—No spouse may be compelled to disclose any
communication made to him or her by the other
spouse during the marriage; and no person whose
marriage has been duly dissolved or annulled may
be compelled to give evidence as to any matter or
thing that occurred during the subsistence of the
marriage or supposed marriage, as to which he or
she could not have been compelled to give evidence
duning that period [Acz 31 of 1917 Sec. 296].

Sposuse as Witmess for the Defenco.—The wife
or husband of an accused person is z competent
witness for the defence at cvery stage of the pro-
ceedings, whether the accused is charged solely or
jointly with another person; but he or she cannot
be called as a witness except on the application of
the accused [Acr 31 of 1917 Sec. 264]). When
giving cvidence a spousc is not compelled to
answer a question or give evidence on any point if
under the circumstances his or her wife or husband
might lawfully decline to answer such question or
give such evidence [#bid. Sec. 297].
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Spouse as Witness for the Prosecution—The
spouse of an accused person is competent without
the accused’s consent to give evidence either for the
prosecution or the defence in proceedings for an
offence against a child under Chapter 1 of the
Children’s Protection Act [dct 25 of 1913 Seec.
18].

The spouse of an accused person is competent
and compellable without the accused’s consent to
giwve evidence for the prosecution where the accused
is prosecuted for an offence against the person of
either of them, or any of the children of either of
them, or for any of the following offences: bigamy;
incest; abduction; contravening any provisions of
Sections 22 to 36 of Act 36 of 1902 (C), or of Act
31 of 1903 (N), or of Ord. 46 of 1903 (T) as
amended by Act 16 of 1908 (T), or of Ord. 11 of
1903 (O.F.S.) as amended by Act 19 of 1908
(O.F.8.), all of which deal with the suppression
of brothels and immorality, and are considered
earlier {see Chapter Twenty-four]; perjury and
the statutory offence of making a false statement in
any affidavit or solemn or attested declaration in
connection with or for the purposes of any judicial
proceedings instituted or contemplated by one
spouse against the other, or of any criminal pro-
ceedings in respect of the above-mentioned offences
[Act 31 of 1917 Sec. 263, as amended by Act 39
of 1926 Sec. 29].

The spouse of an accused person is competent
but not compellable to give evidence for the prose-
cution without the consent of the accused where
the offence charged is one against the separate
property of such spouse [i54d.].
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When giving evidence for the prosecution a
spouse is entitled to no more privilege than an
ordinary witness, and cannot claim the privileges
accorded to a spouse who is a witness for the
defence.

In no other cases than those specified above may
the spouse of an accused person give evidence for
the prosecution. Even in the case of a joint trial
for some other class of crime, the spouse of one of
the accused is not a competent witness against the
others, for the trial is regarded as one and indi-
visible [R. v. Mapatassa 1912 T.P.D. 91].

Native Marriage and Evidence.—Every person
married in accordance with native law or custom
is for the purposes of the law of evidence in
criminal cases in the position of an unmarried
person despite the registration or other recognition
under any law of such a union as a valid and bind-
ing marriage [Act 31 of 1917 Sec. 263, as amended
by Act 39 of 1926 Sec. 29].

Arrest of Women on Criminal Charges.—
Whenever a woman is searched on her arrest, the
search may be made only by a woman, and with
strict regard to decency. If there i1s no woman
available who is 2 member of the police or a prisons
officer, the search may be made by any woman
specially named for the purpose by a peace officer
[Act 31 of 1917 Sec. 43].

On the order of a peace officer, medical officer
of a prison, or district surgeon, steps may be taken
to ascertain whether the body of a person arrested
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on any charge bears any mark, characteristic or dis-
tinguishing feature, or shows any condition or
appearance [Act 39 of 1926 Sec. 2 (1)]. From
this examination women are exempted [:4id.].
Once a woman is on trial, however, she is not
exempted from such examination ordered by a
magistrate holding any preparatory examination
or by the court trying any charge [bid. Sec. 2 (2)}].

W omen Prisoners.—Male and female prisoners
must be confined in separate parts of any convict
~ prison or gaol, and in such manner as far as possible
to prevent those of one sex from seeing or holding
any intercourse with those of the other sex. White
and coloured prisoners are also separated [Aez
13 of 1911 Sec. 91 (1)]. The same rule, separat-
ing males and females, and white and coloured
persons, applies to reformatories [ibid. Sec. 52].
For every prison or gaol in which females only are
detained, and for every portion of a prison or gaol
appropriated for the detention of females only,
there is 2 matron, who 1s 1n the position as the case
may be of a superintendent or chief warder [#bid.

Sec. 5 (3)].

No female may under any crcumstances be sub-
jected to corporal punishment at any such prison or
gaol, nor may she, while undergoing sentence
thereat, be compelled to labour outside its precincts
[$54d. Sec. 46]. No court may ever impose a sen-
tence of whipping on a female [Acz 31 of 1917
Sec. 354].

If sentence of death has been passed on a2 woman,
she may at any time apply for a stay of execution
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on the ground that she is with child of a quick child.
She 1s in that case examined by one or more medical
practitioners appointed by the court, and if any
of them reports that her statement is correct, execu-
tion must be respited till she is delivered, or until
it is no longer possible in the course of nature that
she should be delivered [#bd. Sec. 340].
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CHAPTER TWENTY-SIX

PROTECTION OF INFANT LIFE,

REecGisTrRATION OF BIRTHS.

Notice of the birth of a child must be given by
the father within seven days in urban areas and
within thirty days in other areas, to the district
registrar of births, or, outside urban areas, to a
justice of the peace or police officer. If the father
is dead or absent, or unable for any reason to give
such notice, 1t must be given by any person, other
than the mother, who was present at the birth, or
by the occupier of the dwelling where the child
was born, or, failing such occupier, by the person
having charge of the child [Acr 17 of 1923 Secs.
18 and 29].

Hlegitimnate Children—The father of an ille-
gitimate child is not required to give notice of its
birth. Further, 2 registrar may not enter in any
register or other book the name of any person as
father of such child except at the joint request of
the mother and of the person who in the presence
of the registrar acknowledges himself in writing
to be the father. This acknowledgment is em-
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bodied in the certificate or register, which is then
signed by the father and mother [idid. Sec. 9].

Abandoned Children—I1f any living new-born
child or the dead body of a new-born child is found
abandoned, the person finding it must as soon as
possible give notice of the fact to a justice of the
peace or to a police officer. Notice or information
must be given to the district registrar of births by
such justice or officer, and by any person in whose
charge the child is placed, and by any person hold-
ing an official enquiry into or being aware of any
circumstances connected with the abandonment
[Sec. 11].

Still-born Children.—In the case of a still-birth,
any medical officer or registered midwife who was
in attendance, or any medical officer who examined
the body of the child, must sign and give, without
reward, a certificate that the child was still-born
to one of the persons required to give information
of the birth. Such person must forthwith deliver
the certificate to the registrar of births.

When no medical practitioner or registered mid-
wife was in attendance, or no medical practitioner
examined the body, the person required to give
notice of the birth must make a solemn declaration
that the child was not born alive, and deliver such
notice within 24 hours of the birth to the district
registrar.

Whenever 2 person not registered as 2 midwife
assisted at the birth, the information to be fur-
nished must include such person’s name and

address [bid. Sec. 19].
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Outside urban areas, the certificate or declaration
must be delivered within thirty days to the person
to whom information of a live birth might be
given [ibid. Sec. 31}.

No order authorising burial may be given by a
registrar if he is not satisfied that the child was
still-born, but he must report such facts as are
known to him to the magistrate [#bid. Sec. 20].

OFFENCEs AcAINsST THE LIFE oF INFANTS.

Abandonment and Exposure —Cruelty towards,
abandonment and exposure of children (including
infants) are crimes punishable under the Children’s
Protection Act, even when suffering or injury to
the health of the child did not actually result owing
to the action of some person, though there was a
likelihood of their resulting [Act 25 of 1913 Sec.
3].

In addition, it is a crime at common law wilfully
to abandon or expose a child in such a2 manner that
it may die of hunger, thirst, heat, cold or neglect
[R.v. Adams 20 S.C. 556].

Where death results, the crime is murder if
there was knowledge that death might ensue, cul-
pable homicide if such knowledge was absent.

Murder, Infanticide and Concealment of Birth.
—A person accused of the death of a new-born
child is usually charged with the murder of such
child. In Natal the accused may be charged with
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either murder or infanticide, which is defined as
the unlawful killing of a child within one week
after its birth, and for which 2 maximum penalty
of 5 years’ imprisonment with hard labour is pre-
scribed [Aet 10 of 1910 (N) Sec. 9].

If there is gross neglect of an infant, which re-
sults in death, even though there was no intention

to cause death, the crime charged would be culpable
homicide. ‘

When any person is charged with the murder
or culpable homicide of a newly born child, the
child is deemed to have been born alive if it
breathed, whether or not it had an independent
circulation, and it need not be proved whether at
the time of death it was entirely separated from
the body of its mother [Act 31 of 1917 Sec. 306].

A woman committed for trial on a charge of the
murder of her newly born child may be admitted
to bail (contrary to the usual rule in trials for
wmurder) [Acz 39 of 1926 Sec. 16]; and on her
conviction the court may in its discretion impose a
sentence other than that of death [Acz 37 of 1917
Sec. 338]. A woman charged with such murder
may be found guilty of the crime of concealment
of birth, if that accords with the facts proved [#5id.
Sec. 235].

Any woman delivered of 2 child, who by secret
burying or otherwise disposing of the dead body of
the child endeavours to conceal its birth is guilty
of the crime of concealment of birth. The Trans-
waal statute regulating the subject specifies that the
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woman must be unmarried or deserted [Ord. 10
of 1845 (CJ; Law 4 of 1892 (T); Ord. 10 of
1845 (N); O.F.S. Law Book 1901 Chap. 141],
On the trial of a person charged with this crime
1t Is not necessary to prove whether the child died
before, at, or after the birth [Act 31 of 1917 Sec.
306].

ProTECTION OF INFANTS.

The Children’s Protection Act, No. 25 of 1913
(to which the sections below refer) makes special
provision for the protection of infants, i.e., children
under the age of seven years.

Advertisements for Adoption—No publisher
of a newspaper in the Union may insert therein
without written permission from the magistrate
an advertisement or intimation that anyone desires
any infant to be adopted or given into the care of
another person, or that anyone is willing to adopt
or undertake the care of an infant. The person
charged with this offence may be ordered by the
court to reveal the name and address of anyone
concerned with the advertisement, and may be
mmprisoned for a period not exceeding one month
or until he complies with the order, whichever is
the shorter ttme, The maximum penalty for this
offence is £100 fine or 6 months’ imprisonment
with hard labour [Sec. 30 as amended by Act 26
of 1921 Sec. 6].

“ Protected Infants”’—Anyone keeping an in-
fant to nurse or maintain it apart from its parents
for more than three days must within two days of
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receiving the infant in municipal areas, and within
one week in other areas, transmit to the magistrate
or field-cornet of the district a written notice stating
the child’s Christian name, age and sex; his or her
own name; the dwelling where the child is being
kept; the name and address of the person from
whom the infant was received; and any reward
being received by any person for its maintenance.
The name and address of both parents must be
given in the case of a legitimate child; that of the
mother only, if the child is illegitimate [Sec. 22

(1-2)].

Notice is not required from any grand-parent,
brother, sister, uncle, aunt or guardian of any in-
fant who undertakes the nursing or maintenance
of such infant; nor from any institution established
for the protection and care of infants and con-
ducted in good faith for charitable purposes; nor
from any hospital or convalescent home so con-
ducted [Sec. 22 (7) as amended by Act 26 of 1921
Sec. 4].

Any infant kept by a person required to give
natice is a « Protected Infant ” whether notice has
in fact been given or not [Sec. 22 (8)].

No insurance may be effected on the life of 2
protected infant [excepting as under the provisions
of the Friendly Societies Act of 1892 (C) Sec.
23]. It is a punishable offence to take out such
insurance, and the insurance is void [Sec. 29].

Notice of Death or Removal of Protected In-
fonts.—1f a protected infant dies, the person nurs-
ing or maintaining it must immediately notify the
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magistrate or field cornet; and in the notice must
state specifically whether any other protected in-
fant has at any time previously died while in his
or her care or custody [Sec. 22 (4)].

Notice of removal of the infant from the care
of 2 person required to give notice of maintenance
must also be transmitted to the magistrate or field-
cornet, together with notice of the name, address
and residence of the person to whom the infant
has been transferred.

Notice of change of address on the part of a
person maintaining an infant and required to give
notice must be given to both the magistrate of the
district left and of the district entered [Sec. 22

(3)1

Supervision of Protected Infanis.—It is the duty
of a magistrate to enquire from time to time if
there are any protected infants in his dictrict, and
if so, under what conditions they are kept. He
may further authorise the medical examination of
any such infant, and may fix the number of infants
who may be kept in any dwelling in which such
infant is kept [Secs. 23, 25].

He has power to appoint persons of either sex
who volunteer for the purpose as Infant Protection
Visitors, to assist him with regard to these duties.
Such visitors, as well as field-cornets and members
of the police force, may from time to time inspect
any protected infant and the premises on which
it 1s kept, in order to secure its proper treatment
[Sec. 24].
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The magistrate may grant a certificate of exemp-
tion from visits of inspection to a person who has
undertaken the care or control of a protected infant
without reward, where the doms fides, character
and circumstances of such person satisfy him that
there is no reasonable prospect of the infant being
neglected or ill-treated. The certificate may, if
cause arises, be cancelled [Sec. 32].

If the magistrate is satisfied that it is not in the
best interests of an infant to remain with the person
under whose charge it is, he may order the removal
of the infant to some other person or institution
willing to undertake the care of it, unless the
parents of the child within three days suitably pro-
vide for such care. In urgent cases immediate
removal of the infant to a place of safety may be
ordered. The order may be enforced by an infant
protection visitor or by a police officer [Sec. 23 (1)
and (3)].

A protected infant may not be kept without the
written sanction of the magistrate by any person
from whose care any infant has been removed in
connection with these provisions, nor by any person
convicted of an offence under Chapter One of the
Children’s Protection Act (which has reference
mainly to the prevention of cruelty and neglect of
children) [Sec. 26].

Lvying-In Homes.—No protected infant and no
infant born therein may be removed out of a lying-
in home unless in charge of the mother, without
the written consent of the magistrate. A register
with particulars of births and deaths of infants in
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the home and of infants nursed therein and re-
moved therefrom, must be kept and be open to
inspection by the magistrate or any person
authorised by him, or by an infant protection visitor
[Sec. 27 (1-2)].

For the purpose of these provisions any mater-
nity home and any premises kept to accommodate
women during their confinement in consideration
of any remuneration, whether by way of rent or
fees for attendance or otherwise, is deemed to be
such home [Sec. 27 as amended by Ace 26 of 1921
Sec. 5].

Penalties for Offences.—An infant may be re-~
moved from the custody of any person convicted
of an offence against any of the provisions men-
tioned in this chapter. The maximum penalty
prescribed for any such offence is £100 fine and six
months’ imprisonment with hard labour [Sec. 37].

Any person who fails to give within the specified
time any notice required of him or who makes or
procures to be made any false or misleading state-
ments in any such notice, if he has received any
sum of money for the nursing or maintenance of
the infant, is, in addition to any other penalty,
liable to forfeit that sum or such lesser sum as the
court deems just for the benefit of the infant [Sec.
28].

309



CHAPTER TWENTY-SEVEN.

EDUCATION AND EMPLOYMENT OF
CHILDREN.,

D ———

CoMPULSORY SCHOOL ATTENDANCE

Provisions exist for free primary education and
for the compulsory school attendance of European
children throughout the Union.

Grounds for Exemption—Every child of
school going age must attend school unless he is
receiving regular and efficient instructions else-
where or cannot attend owing to constant ill-health
or other unavoidable cause, or has no faclities for
reaching school.

In the Cape, Transvaal and Orange Free State
provinces if the child lives more than three miles
by the nearest road from a school, the parent is
excused from sending him to a school where no
facilities for free transport or boarding exist, but
only if he is unable to defray the costs of transport
and boarding. If such facilities are partly free and
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he can bear part of the expense, he is not excused.
The same rules apply in the Orange Free State in
the case of 2 child under nine years of age living
more than one mile from a school [Ord. 5 of 1921
(C) Sec. 238; Ord. 16 of 1916 (T} Sec. 4; Ord.
9 of 1]920 (O.F.S.) Sec. 36; Act 6 of 1910 (N)
Sec. 1].

- A parent in any province who neglects to send
an unexempted child to school, or who refuses to
supply to an attendance officer information law-
fully required by him is guilty of an offence.

Period of Compulsory Attendsnce—In all the
provinces a child over 7 years of age must attend
school until attaining a certain age, or alternatively,
achieving a certain standard of education and be-
coming engaged in a regular occupation. The
standard prescribed is one four or five years below
the matriculation standard.

In the Cape Province the child must attend

school until he completes his sixteenth year or
passes standard six [Ord. 5 of 1921 Sec. 238].

In the Transvaal he must attend school until
he completes his fifteenth year or passes the fifth
standard [Acz 25 of 1907 (T ) Sec. 19, as amended
by Ord. 7 of 1912 (T) Sec. 6]. In any distnict,
however, when the Administrator of the Transvaal
so directs, the school going age may be prolonged,
or the entrance age lowered, or the standard to be
passed raised [Ord. 16 of 1916 Sec. 5].
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- The Administrator may further direct that in

any specified area children exempt from attendance
at a primary school shall attend continuation classes
(usually held in the evenings) until they reach
the age of 18 years or complete the course for the
seventh standard or a two years’ course prescribed
for continuation classes, or are otherwise exempted
according to the regulations. No child required to
attend these classes may be employed, whether for
remuneration or not, for more than 6 hours in any
day, or for more than 42 hours in any week during
which he must attend such classes [Ord, 16 of 1916
(T) Secs. 6 and 71].

In the Orange Free State a child must attend
school until he completes his sixteenth year or
passes the sixth standard [Ord. 9 of 1920 (O.F.S.)
Sec. 36]. The School Board may, however,
exempt from regular school attendance a child
who has passed the fourth standard, if he is appren-
ticed for three years to a trade, and is released for
two hours every day to attend day school. The
employer need no longer so release him when he
has passed the sixth standard in Dutch, English,
reading, writing and arithmetic. If the employer
breaks his contract, the child is again subject to the
usual rules of school attendance [#bid. Sec. 38}.

The Administrator has similar powers of vary-
ing the limits of age or standard of attainment that
may be made compulsory to those possessed by
the Administrator of the Transvaal.

In centres where provision is made for evening
continuation classes the parents of any white youth
under 18 years of age must cause him to attend
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regularly at a school, even if he has passed the
sixth standard, until he obtains regular employ-
ment or completes the course prescribed for the
leaving certificate of an intermediate school (i.e.,
a school whose purpose 1s to instruct pupils in those
subjects which will be most useful to them in later
life) or some equivalent course. When in regular
employment, he must attend evening classes until
he completes such course or attains the age of 18
years [4bid. Sec. 39].

In Nata! a child must attend school until he has
passed his fifteenth year or passes standard six
[Acz 6 of 1910 (N) Sec. 1, as amended by Ord. 9
of 1915 (N)1.

1t is a punishable offence to employ whether for
remuneration or not during class hours any child
whose attendance at school or classes is compulsory
(unless, in the Cape Province, the School Board
gives permission) [Ord. 5 of 1921 Sec. 242].

Industrial Training of Indigent Children in
Cape and Natal—In the Cape and Natal
provinces, the parents or guardians of a child who
receives free maintenance at a school hostel must
permit such child to be detained after the usual
school leaving age in order to undergo traming in
industry.

In the Cape Province a child who was maintained
in an indigent boarding home must be indentured
in an industrial department for not less than two
years, and in any case until he attains the age of
18 years, unless specially exempted. He is entitled
meanwhile to free board and lodging in the indi-

314



EDUCATION AND EMPLOYMENT OF CHILDREN

gent boarding home, as before. It is an offence to
remove a child from, or to assist him to desert
from, or to harbour a deserter from such depart-
ment [Ord. 5 of 1921 Secs. 130, 280 and 289].
Children left destitute through a formidable epi-
demic disease, with whose maintenance the Ad-
ministrator is charged under the Public Health Act,
may be placed in such department [#4d. Sec. 2811].

In Natal, the boy or girl who received an indi-
gent boarding grant or was maintained free of
charge in a Government School Hostel, is, on leav-
ing school, sent to an agricultural or trades school
where he may be maintained and clothed until he
completes his eighteenth year or is otherwise law-
fully discharged. If the parent shows that he can
maintain the child in a school or other place where
he will earn or be trained to earn a livelihood, the
order placing the child in the trades school may be
suspended [Ord. 5 of 1916 (N)]. Itisan offence
for a child to desert from such school or for the
parent to fail to cause him to attend at the school

[ibid.].

Non-European Children.—Provisions exist for
the education of native and other non-European
children in all parts of the Union, but an enquiry
into these systems is outside the scope of these
chapters.

APPRENTICESHIP.
In Designated Trades.—Apprenticeship to cer-
tain trades in specified industries is regulated by

Act 26 of 1922, These industries include boot-
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making, building, clothing, carriage-building, elec-
trical and mechanical engineening, trades con-
nected with food, furniture, leather-working and
printing. The trades to which the Act applies are
designated by the Minister administering the Act
after consultation with an Apprenticeship Com-
mittee. These committees are appointed for dif-
ferent areas, and consist of an equal number of
representatives of employers and employees, and
of an appointed chairman [Sec. 17]. They exer-
cise many important functions,

Any child who has passed the age or standard for
compulsory school attendance, or, if no law of
attendance applies to him, any child who has
attained the age of 15 years, may, with the assist-
ance of his guardian, bind himself as an apprentice,
though not usually beyond the age of 26 years.
If he has no guardian, a magistrate may assist him,
the magistrate of the district being ex officio
deemed his guardian throughout the period of the
contract, or until he attains the age of 21 years.
No one may employ a minor for more than six
months unless a registered contract 1s entered into,
and signed by the master, the apprentice and his
guardian [Secs. &, 6 and 4].

The Inspector of Apprenticeship may refuse to
register a contract which he does not think is for
the minor’s benefit, but his refusal must be ap-
proved of by the Apprenticeship Committee for
the area [Sec. 6 (2)].

The payment or acceptance of a premium or
bonus in respect of the employment of an appren-
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tice is unlawful, without special authority; and

summary judgment may be given for its return
[Sec. 7].

The Minister, after consultation with the Com-
mittee, determines all matters connected with ap-
prenticeship, e.g., wages (which may not be based
on output of work done), qualifications of candi-
dates, pericd of service, number of apprentices,
educational classes to be attended by apprentices,
and course of training in the trade [Sec. 13].

Provisions are made for the cancellation or
transfer of a contract of apprenticeship, and for
enquiry into disputes in any matter affecting ap-
prenticeship.

Anyone bringing pressure to bear on an appren-
tice to break the conditions of his contract is liable
toa penalty [Acz 15 of 1924 Sec. 2].

Otherwise than in Designated Trades—The
apprenticeship of delinquents 1s governed by
special rules and so is apprenticeship under the
Children’s Protection Act and so is that in the
Government Air Service.

Other apprentices, in all the provinces save the
Orange Free State, come under the provisions of
the Masters and Servants Statutes.

Subject to the laws of compulsory education, 2
minor below the age of 16 years and over the age
of 10 years may be apprenticed by his natural or
legal guardian until the age of 21 years or for some
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lesser period. No child may, however, be appren-
ticed as an agricultural or domestic servant beyond
the age of 16 years in the case of a female, or 18
years in the case of a male.

Any child over 16 years of age may with his or
her own consent be apprenticed for not more than
five years to any trade in the practice of which any
peculiar art or skill is required. This includes
domestic service in the case of females. The con-
tract must be signed by the master, the parent or
guardian, and the apprentice himself, if over the
age of 16 years.

The magistrate of the district is ex cfficio guar-
dian of and may indenture such minors as have no
other guardian within the province [Aez 15 of
1856 (C) Chap. 3; Law 13 of 1880 (T} Chap. 3;
Ord. 2 of 1850 (N) Chap. 2].

EmprovyMENT oF CHILDREN.

Wages and Conditions of Employment.—Mat-
ters affecting the employment, training, welfare
and supervision of juveniles under 18 years of age
who were subject to the laws relating to compul-
sory education are dealt with by Juvenile Affairs
Boards, which consist of equal numbers as nearly
as possible of representatives of employers and
employees in the area, and of persons specially
skilled in educational matters and in social condi-
tions [Acz 33 of 1921 Sec. 1]. There are women
members of such boards.
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The principal of every school within the area of
a board must every term supply to the board infor-
mation as to the pupils who are permitted and about
to leave school or who have failed to return to
school [#5id. Sec. 3].

Any person who takes a juvenile into his em-
ployment, whether for remuneration or not, must
notify the board of this fact, and if required, must
inform the board of the nature of the juvenile’s
occupation, of his educational attainments, and of
any continuing educational course he is pursuing.
When the juvenile ceases to be in his employment
he must notify the board of that fact too [ibid.
Sec. 4].

Provisions exist for the co-ordination of the
work of the different boards, and for the expan-
sion of the system as a whole. In view of the
fact that accredited educationists and sociologists
have a secured place on such boards, they may
prove to be one of the most powerful forces in
shaping the economic destiny of South Africa.

The wages and conditions of labour of juveniles,
as of other employees, are determined in accord-
ance with the provisions of the Wage Act No. 27
of 1925. For the purposes of that Act, a juvenile
is any person over the age of 14 and under the age
of 21 years [Sec. 18].

The Minister of Labour, on the recommenda-
tion or report of the Wage Board established to
investigate labour conditions, determines for any
particular trade the scales of pay for male and
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female juvenile employees, according either to
age or length of experience; the maximum number
of juveniles to be employed in proportion to
adults; the conditions applicable to the employ-
ment of juveniles as learners in any trade in which
special learning is necessary, and their wages; the
trades and sections of trades in which it is unlawful
either generally or in a particular area to employ
anyone under the age of 14 years [Sec. 7].

Apprentices in designated trades, persons in the
public services, and agricultural and domestic em-
ployees do not come within the Act [Sec. I]; nor
is work done in an educational institution as part
of the worker’s education, or work done by an
apprentice in terms of his apprenticeship under any
law, deemed to be employment within the meaning
of the Act [Sec. 18 (2}].

Contracts of Service—The nature and conse-
quences of contracts of service are considered
earlier, in Chapter Twenty three. Where the em-
ployment is one that falls under the Masters and
Servants statutes, the father, or if he is absent or
dead, the mother, of any child under 16 years of
age may contract for such child’s services together
with his or her own. (These provisions in the
Orange Free State apply only to coloured ser-
vants). The master cannot claim the child’
services beyond the period for which he was en-
gaged, however, nor after he attains the age of 16
years [Act 15 of 1856 (C) Chap. 2; Law 13 of
1880 (T) Chap. 2; Ord. 2 of 1850 (N) Chap. 2;
Ord. 7 of 1904 (O.F.S.) Par: 3].
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Servants or apprentices under 16 years of age
cannot be convicted of offences under these statutes,
but those over that age may be; for a minor over
16 years of age may himself enter into a contract
of service [4bid.]. Such contract binds both him-
self and the master, and the minor will readily be
presumed to be emancipated, so as to be able to sue
on the contract without assistance [Dama v. Bera
1910 T.P.D. 930]. In the Orange Free State the
minority of a servant does not bar him from prose-
cuting any claim against his master without the
intervention of a guardian [Ord. 7 of 1904 Sec.
29].

Any contract entered into by a minor, even with-
out the assistance of his guardian, is binding on him
if it is for his benefit. It is for the benefit of any
person to earn or be trained to earn his own live-
lihood, and accordingly a contract of service
entered into by a minor over the age of 16 years,
without assistance, whose terms were in no way
prejudicial to him, was held to be valid, and the
minor was held to be liable to the penalties im-
posed by statute for breach of the contract [R. v.
Koning 17 §.C. 541]. (For a contrary opinion,
that to render a minor criminally liable on a con-
tract of service the contract must have been entered
into with the consent of his guardian see Groene-
wald v. R. 1907 T.S. 47).

The rule that the criminal liability of a minor
on a contract of service depends on whether the
terms of the contract are beneficial or prejudicial
to him has been applied even where the contract
was entered into with the assistance of the minor’s
guardian {Nchaks v. R. 1905 O.R.C. 58].
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Employment to Sell Imtoxicating Liguor.—In
the Cape Province no holder of a retail licence for
the sale of intoxicating liquor may knowingly per-
mit any child under 15 years of age to sell, handle,
deal in, deliver or supply any such liquor. In the
Transvaal no holder of any licence to sell intoxi-
cating liquor may employ a person under the age
of 16 years to sell or in any way dispose of such
liquor. In the Orange Free State there is a pro-
vision stmilar to the Transvaal one, but the age
limit is raised to 18 years [Act 28 of 1898 (C)
Sec. 14; Ord. 32 of 1902 (T) Sec. 50; Ord. 8 of
1903 (O.F.8.) Sec. 45 as amended by Ord. 10 of
1905 (O.F.8.) Sec. 9].

Further, no person licensed to sell intoxicating
liquor may permit any child under 16 years of age
to be in the bar of his licensed premises save when
the bar is closed, except his own child or a child
resident but not employed on the premises, or a
child who is merely passing through the bar.
These rules do not apply to railway refreshment
rooms or premises made for any purpose to which
the holding of a licence is merely auxiliary{Act
25 of 1913 Secs. 49 and 50].

Employment on Mines.—No female of any age
and no boy under the age of 16 years may be
employed underground in any mine [Ader 12 of
1911 Sec. 8].

No one apparently under the age of 16 years
may work in or upon any mine for more than eight
hours in one day, or for more than 48 hours during
any consecutive seven days, except to perform
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necessary repairs that cannot be delayed without
causing damage or danger to life, health or
property [#bid.].

Appearance at Entertainments——No child under
14 years of age, unless special permission is
granted, may take part in any entertainment in
premises licensed for public entertainment or in
any circus, theatre, or public place of amusement.

The magistrate of the district on application
being made, may grant such permission by a licence
authorising the child to appear during such hours
and subject to such restrictions and conditions as he
thinks fit. It must be shown to him that the child
is physically fit, that there is no risk to life or
limb, and that proper provision has been made
by the applicant for securing the health, education
and kind treatment of all the children taking part.
The magistrate may vary, add to or rescind the
licence [Act 25 of 1913 Sec. 52, as amended by
Act 26 of 1921 Sec. 15].

These provisions do not apply to any entertain-
ment for church, school or charitable purposes, or
where no remuneration is given to the children
taking part or to their parents, guardians or rela-
tives [iid.].

In the Transvaal it is an offence in any place of
public resort to permit any child under 16 years
of age to take part in any dangerous act or perform-
ance [Act 38 of 1909 (T') Sec. 3].

Employment in Factories—The employment
of children in factories is regulated by the Factory
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Act, No. 28 of 1918, to which the sections below
refer (As to what constitutes a factory see above,
Chap. 23).

In no case may a child under 12 years of age be
employed in a factory, nor may a child under 14
years of age be so employed unless special written
authority is given by an inspector of factories.
This authority may not be given if an offence
would thereby be committed against any law relat-
ing to public elementary education, and an annual
return to parliament is made of children thus em-
ployed, and of their race and age and of the locality
and nature of their employment [Sec. 20}.

No child under 16 years of age may be employed
in a factory for more than 14 days unless the occu-
pier thereof, i.e., the person having the general
management and control of its business, obtains
from a medical officer a certificate of such child’s
physical fitness for the particular employment.
This certificate is surrendered to the inspector on
the child ceasing to be employed by the holder
‘thereof [Sec. 21].

No child under the age of 16 years may be em-
ployed-—

(1) as a typesetter in any printing works
or in any room where bronzing is being
carried on, or where type or type-metal
is being cast or melted;

(2) in any room wherein is carried on con-
tiouous dry grinding in the metal
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trade or the dipping of matches in the
manufacture of which white or yellow
phosphorus is used;

(3) in any factory in the actual making or
finishing of bricks or tiles (save orna-
mental ones) or in the making or finish-
ing of salt;

(4) in any room wherein is carried on the
process of melting or annealing glass
[Sec. 20].

No boy under 18 years of age and no female of
any age may be employed in any room wherein is
carried on the silvering of mirrors by the mercurial
process, or the making of white lead, or the grind-
ing of paints or articles containing white lead [See.
20].

No female or boy under 16 years of age may
take a meal in a room whilst any handicraft or
manufacturing process is being carried on therein,
or do any factory work during his or her meal in-
terval [Sec. 19].

No boy under 16 years of age may be employed
in a factory between 6 p.m. and 6 a.m. and no
female of any age may be there employed between
6 p.m,and 7 a.m. In special cases these hours may
be varied, but in no case may such boy or female
be employed between 9 p.m. and 5 a.m. [Sec. 15].

The maximum number of hours, excluding meal
times, for which a child under 16 years of age may
be employed in a factory are 45 hours in one week;
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€ight hours in one day; five hours continuously on
half-holidays and 414 hours continuously on week-
days. Such child may not be employed after
1 p.m. on the weekly half-holiday [Sec. 74]. For
specdified classes of work exemption from some of
these provisions may be granted in certain cases by
the Inspector, in certain cases by the Minister. All
work done elsewhere by an employee on behalf of
the occupier of a factory, whether or not it is con-
nected with the factory business, is deemed to have
been done while employed in the factory for the
purposes of these rules as to hours [Sec. 16]. The
same rules as to working overtime apply to persons
under 16 years of age as apply to females, save
that no such child may normally work overtime
on more than 20 days in one year {Sec. 17].

Whenever in the Act any rule is laid down or
any duty is imposed in respect of a factory, and
the occupier fails to cause it to be complied with or
observed, he is guilty of a punishable offence [Sec.
32]. In addition, whenever the employment of
a child under 16 years of age constitutes an offence
against the Act, the parent is also guilty and is
Liable to a fine of £5 and a further fine of £1 for
every day the offence continues unless he satisfies
the court that it was committed without his
authority, connivance or knowledge [Sec. 34].

In this connection * parent ” means father, or
if there is no father, the mother, or if both parents
are dead or absent, the person having actual custody
or control of the child [Sec. 34].
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CHAPTER TWENTY-EIGHT.

OFFENCES AGAINST AND CONCERNING
CHILDREN,

Offences connected with the unlawful employ-
ment of children (save as beggars) are dealt with
in the preceding chapter, those connected with the
sexual demoralisation of children and those against
girls in Chapter T'wenty-four and those connected
specifically with infants in Chapter Twenty-six,
It is here proposed to deal with other types of
offences against children.

CHILDSTEALING.

The crime of childstealing is committed by any
person who wrongfully leads or takes or entices
away a child in order to deprive it of its liberty or
in order to remove it from the lawful possession of
any person, or who detains or harbours a child so

taken or enticed away [R. v. Buchenroeder 13
$.C. 173].

CruELTY TO AND NEGLECT OF CHILDREN.

It is the usual practice for crimes of cruelty to
and neglect of children to be charged as offences
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of cruelty under the Children’s Protection Act No.
25 of 1913, although in certain_circumstances they
constitute offences at common law; and the des-
cription and sections given below refer to that Act.
A child by that Act is any person below the age
of 16 years [Sec. 2].

An Offence of Cruelty —Any person having the
custody, charge or care of a child who wilfully
assaults, ill-treats, neglects, abandons or exposes
such child in a manner likely to cause unnecessary
suffering or injury to health (j.e., to senses or
limbs, and including mental derangement), or any
person who causes or procures such treatment of a
child, is guilty of an offence of cruelty, even if the
suffering or injury or likelihood of suffering or
injury is obviated by the action of another person.
The maximum penalty prescribed for such offence
is 12 months’ imprisonment with hard labour and
£100 fine [Sec. 3 (1), (2) and (8)].

Neglect, for the purpose of these provisions,
consists of failure to provide the child with ade-
quate food, clothing, lodging and medical aid [Sec.
3 (1)]. 1tis the aid of a qualified medical prac-
titioner that is thus required, not merely the inter-
cession by prayer of faith missioners [R. v. Botha
1918 T.P.D. 133].

No person is guilty of an offence against these
provisions who fails to provide adequate food,
clothing, lodging or medical aid for 2 child, if it
is proved that the failure is due to lack of means,
and the lack of means is not due to idleness or
misconduct [Sec. 3 (1)].
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Indidence of Responsibility.~—Responsibility for
cruelty or neglect attaches to any person having
the custody, charge or care of the child.

Any person is presumed to have custody of a
child who is the parent or legal guardian of, or who
is legally hiable to maintain the child [Sec. 21 (2)].
It s specially provided that as between father and
mother, the father is not deemed to have ceased to
have custody of the child by reason only that he
has deserted or otherwise does not reside with the
mother [4bid.; R. v. Hendricks 1915 C.P.D. 821].
Where, however, the mother had deserted the
father, who was a cripple and unable to support the
child, it was held that “ father ™ did not include
“ mother,” and that as she did not in fact have
custody of the child she could not be convicted
under these provisions [R. v. Engelbrech: 1926
C.P.D, 344].

The father of an illegitimate child is legally
liable to support such child and comes within the
intention of these provisions, and may thus be con-
victed of an offence against them [see Adams v.
Abrahams 1918 C.P.D.24; and R. v. Davies 1909
E.D.L. 149]. The question of paternity may
be determined in criminal proceedings under these
provisions [see R. w. Van der Westhuysen 1924

T.P.D. 370; Pather v. R. 1924 N.P.D. 280].

Any person to whose charge a child is committed
by anyone having the custody of the child is pre-
sumed to have charge of the child, and any other
person having actual possession or control of a
child is presumed to have care of the child [Sec.

21 (2)].
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When Child Insured——When a person con-
victed of an offence of cruelty was directly or
indirectly interested in any sum of money accruing
or payable on the death of the child, and had
knowledge of that fact, the fine imposed on him
may be increased to £200, or, in lieu of any other
penalty, be may be sentenced to five years’ im-
prisonment with hard labour [Sec, 3 (5)].

A person is deemed to be so interested in 2 sum
of money if he has any share in or any benefit from
that money, although he is not a person to whom
it is Jegally payable. A copy of an insurance policy
certified by an agent or officer of the company
granting it is prima facie evidence that the child
therein stated to be insured was so insured, and that
the person in whose favour the policy was granted
was the person to whom the money insured was
legally payable [Sec. 3 (6-7)].

When Death of Child Ensues—Where cruelty
towards or neglect of a child results in death, the
crime is murder if there was knowledge that death
might ensue, and a reckless disregard as to whether
it would do so or not, and culpable homicide in
other circumstances, where there was no intention
to cause death. It is nevertheless permissible, in
suitable cases, notwithstanding the death of the
child, to charge an offence of cruelty under the
Children’s Protection Act [Sec. 3 (3)]). On a
charge of culpable homicide when the circum-
stances warrant it, an accused person may be found
guilty of an offence of cruelty, instead of the
offence charged or the common law of crime of
assault [Sec. 3 (4)].

330



OFFENCES AGAINST AND CONCERNING CHILDREN

The right of a parent, teacher or other person
having lawful control or charge of a child to ad-
minister punishment to such child is specially
reserved by the Act [Sec. 19]. Where, however,
corporal punishment is excessive, a charge of
cruelty or assault may be brought; and where
death ensues the crime is charged as culpable
homicide [R. v. Janke 1913 T.P.D. 382].

PermiTTinG BEGoING AND STrREET-TRADING BY
CHILDREN,

Any person having the custody, charge or care
of a child under 16 years of age, who allows such
child to be in any street, premises or place in order
to beg or induce alms, whether or not there is any
pretence of singing, playing, performing, offering
anything for sale or otherwise, and any person who
causes or procures the child to act thus, commits
an offence and is liable to a maximum penalty of
£25 fine and three months’ imprisonment with hard

labour.

If the child thus begging was allowed to be in
the place aforesaid by the person in whose custody,
charge or care he was, the presumption is that he
was allowed to be there for such purpose, unless
the contrary is proved. The incidence of respon-

sibility is here the same as in an offence of cruelty
{Ace 25 of 1913 Sec. 4].

In the Transvaal an offence is committed by any-
one who gives way to the use of intoxicants or
drugs, or to gambling and idleness, so that he or
those dependent on him become destitute or obtain
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or have to seek relief from others, or who begs or
neglects to restrain his children from begging,
vagrancy, truancy, theft, or contravention of the
Liquor Law [Acz 38 of 1909 (T ) Sec. 4].

Loca!l authorities with powers to make bye-laws
may make bye-laws prohibiting or regulating and
restricting street-trading by children, and prohibit-
ing any person having custody, charge or care of a
child from procuring, causing, or allowing that
child to engage in street-trading, and they may
impose for breach of such bye-law 2 maximum
penalty of £10, or, in default of payment, im-
prisonment for one month, with or without hard
labour [Act 25 of 1913 Sec. 5].

SuppLyYING INTOXICANTS AND ToBACCO TO
CHILDREN.

It is an offence for any person licensed to sell
intoxicating liquor to sell or knowingly permit
such liquor to be delivered or supplied to any child
under the age of 16 years, or to permit any such
child to drink intoxicating liquor upon his licensed
premises, or to be in the bar of such premises
except during the hours for which the bar is closed.
If a child is found in such bar at any other time,
the licence holder is deemed to have committed an
offence, unless he shows that he has used due dili-
gence to exclude the child, or that the child was

:apparently over the age of 16 years.

" These rules do not apply to a child of the
chncc—-holdcr, nor to a child resident but not em-
nloved nn the licancead prenuses, nor to a child who
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is merely passing through the bar when there is
no other convenient means of access to or cEress
from some other part of the premises; nor do they
apply to railway refreshment rooms or to cther
premises constructed, fitted or intended to be used
for any purpose to which the holding of a licence
is merely auxiliary [Aez 25 of 1913 Secs. 48-50].

These provisions repeal the previous Cape and
Transvaal enactments and more fully cover the
ground of the Natal provision on the subject [for
which see Act 38 of 1896 (N) Sec. 77 (6)].

In the Orange Free State there is 2 general pro-
hibition against supplying children under the age
of 17 years with intoxicating liquor, and the offence
is not confined to licence-holders. Such liquor
may, however, be drunk by or delivered to any
person below the age of 17 years with the consent
of and in the presence of his parent, guardian or
other person of full age under whose care he is at
the time [Ord. & of 1903 (O.F.8.) Sec. 47].

No person may sell, lend, give, supply or deliver
to 2 child under 16 years of age any tobacco, cigars,
cigarettes or cigarette papers, or offer to do so,
except on production of a written order signed by
the parent, guardian or employer of the child, who
is known to the seller; and no other person than
a parent, guardian or employer may give such
written order [Act 25 of 1913 Sec. 45, as amended
by Act 26 of 1921 Sec. 14].

On complaint of any person to a magistrate’s
court, if it is proved that an automatic cigarette
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machine is being extensively used by children, the
owner of the machine or the person on whose
premises it is kept may be ordered to take specified
precautions against its being so used, or to remove
the machine. (An appeal may be lodged against
such order). Failure to comply with the order
entails 2 maximum penalty of £5 fine and a further
fine of £1 for every day the default continues [ Act
25 of 1913 Sec. 47].

Policemen in uniform who find any child smok-
ing in a street or public place, and teachers who find
a pupil of the school in possession of any appur-
tenances of smoking or using tobacco in any form
within the precincts of the school, may seize such
articles, which must be handed over by the police
or school authorities to the parent of the child
[34id. Sec. 46].

BeTTInG WITH AND ADMIssiON TO RACES OF
CHILDREN.

Provisions exist in all the provinces for the sup-
pression of gaming, wagering and lotteries, and
for the regulation of horseracing and of the betting
on such races.

In the Cape Province it is an offence to bet at
any time or place with anyone apparently under 21
years of age, or to invite or induce such person to
bet on the result of any event [Ord, 8 of 1914 (C)
Sec, 7 (d)].

In the Transvaal any person over the age of 21
years who bets at any time or place with anyone
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under that age is guilty of an offence; and he is
deemed to have known the latter to be an infant
unless he proves that he had reasonable grounds
for believing him to be of full age [Or4. 9 of 1927

(T) Sec. 11 (1) (¢)].

In the Transvaal it is a condition attached to a
licence to hold race-meetings that no one under the
age of 21 years other than a jockey may be ad-
mitted to a racecourse on a race day [Ord. 9 of
1927 Sec. 3 (#)]. This provision does not
apply, however, in the case of racecourses situated
outside a radius of 25 miles from the General
Post Office, Johannesburg, and outside the muni-
cpality of Pretoria [:4id.].

In Natal, no one under 18 years of age, not being-
a jockey taking part in a race, may be admitted to
a racecourse on a race day unless accompanied by
his parent or guardian [Ord. 17 of 1922 Sec. 9].

In the same province, persons over 18 years of
age may bet on races at a racecourse on a race day
[ébid. Sec. 11]; and male persons over that age
may bet at a licensed club room [#bid. Sec. 21].
No person under 18 years of age, however, may
bet on any race, and no person may enter into such
bet with anyone under that age [ibid. Sec. 10 (2)}].

In the Cape Province, any person in charge of 2
totalisator (or his assistant) who accepts money
from or who issues a ticket or pays any money or
dividend to anyone apparently under 21 years of
age, commits an offence [Ord. § of 1914 (C) Sec.

8(3)].
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In the Transvaal anyone who makes 2 bet with
or sells or delivers any ticket, card or thing men-
tioned in the Racing and Betting Ordinance of
1927, or receives such ticket, card or thing for
anyone apparently an infant, is guilty of an offence.
He is deemed to have known the other to be an
infant unless on reasonable grounds he believed
that other to be of full age [Ord. 9 of 1927 (T)
Sec. 18]. No person save male white persons over
21 years of age may bet at a licensed club room
{ibid. Sec. 20].

OrFreENCEs AcaiNsT HEALTH aND SAFETY
MEasuRes.

The medical inspection of school children, school
premises and of teachers (if there is reason to
believe that their employment may be a source of
danger to the scholars) is provided for in all the
provinces, and provisions also exist in many centres
for the attendance of school children by school
nurses, and there are school clinics in many of the
larger towns.

Neglect of Cleanliness—A local authority
(which includes for these purposes a school board)
may direct a medical practitioner to examine the
person and clothing of any child under 16 years of
age, and if he reports that either of these is in-
fested with vermin or is in a foul condition or is the
subject of contagious disease, notice may be given
by the authority to the person liable to maintain
the child to cleanse the person and clothing of
such child within a specified time.
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If the notice is not complied with the medical
practitioner may cause the person and clothing of
the child to be properly cleansed on suitable
premises, and may if necessary convey the child
to such premises without special warrant and there
detain him till the cleansing is effected, or may
d{i{::'ect suitable medical treatment to be carried into
eftect.

After such cleansing, on a second offence, or if
the medical treatment ordered 1s not carried out,
the person in charge of the child is liable to £5 fine
or fourteen days’ imprisonment.

The medical officer may demand admittance at
any reasonable hour to the premises whercon he
believes the child to be, and any person who refuses
him admittance or makes unreasonable delay in
granting it, or obstructs him in examining the
person and clothing of the child, is guilty of an
offence [Aecz 25 of 1913 Sec. 16 as amended by
Act 26 of 1921 Sec. 1}].

Offences Relating to Contagious Discases— T he
Public Health Act No. 36 of 1919 (to which the
sections below refer) makes provisions for the noti-
fication of infectious diseases by medical practi-
tioners and by persons residing on the same
premises as the patient. It also provides for the
restriction of the school attendance of, and for the
duties of parents in respect of children suffering
from or exposed to the infection of an infectious
disease [Secs. 19,20, 22 and 36]. Any person not
complying with these regulations is guilty of an
offence. For the purposes of this Act * parent ”
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means and includes the father and mother of a
child, whether legitimate or not. A child is any
person under 16 years of age [Sec. 159].

The parent or guardian of every child in the
- Union must cause him to be successfully wvac-
cinated by a medical practitioner unless he is
unsusceptible or unfit or has already had smallpox;
and must transmit a certificate stating what has
been done to the Registrar of Vaccination within
13 months of the birth of the child [Sec. 92].
These provisions may be extended by proclamation
in any area, and for the races or classes of person
specified, so as to provide for the re-vaccination of
children of twelve years of age. A child who has
been successfully vaccinated within five years be-
fore attaining the age of 12 years is, however,
exempt [Sec. 95]. No unvaccinated child may
attend any school [Sec. 103].

Every unvaccinated adult, or the parent or
guardian of an unvaccinated child entering the
Union, must cause himself or such child to be
vaccrnated within 12 months of entering the Union
[Sec. 96].

Every parent or guardian of 2 child who knows
or has reason to believe that the child is suffering
from a venereal disease, must cause him to be
treated by 2 medical practitioner till cured or free
from the disease in a communicable form [Sec.
56]. Any female over the age of 12 years may,
on request, be examined by a woman medical prac-
titioner if there is one reasonably available [Sec.
62]. Any person suffering from such disease who
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accepts employment in any capacity entailing the
care of children is guilty of an offence, and so is
the employer unless ignorant of the facts [Sec.
57]. All proceedings in connection with this sub-
Ject are held i camera [ Sec. 64].

Ouercrowding at Entertainments.—Every per-
son in occupation of premises licensed for public
entertainments, or used as a circus or theatre, if an
entertainment is to be given for children, or where
the majority of persons attending are likely to be
children, must keep stationed wherever necessary
a sufficient number of adult attendants to prevent
more children or other persons being admitted to
any part of the premises than that part can accom-
modate, and to control the movements of persons
entering and leaving the premises, and to take all
other reasonable precautions for the safety of the
children. A police officer may enter and make an
inspection either at or before the eatertainment.
Breach of these rules constitutes an offence, and in
the case of 2 second or subsequent conviction in
addition to an increased fine or period of imprison-
ment being imposed the authority which granted
the licence may revoke such licence [Act 25 of
1913 Sec. 511.
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CHAPTER TWENTY-NINE.

PROTECTION AND CARE OF
DESTITUTE AND ILL-USED CHILDREN.

The measure which i1s of most importance in
connection with and which chiefly regulates the
subject of the protection and care of destitute,
neglected and ill-used children is the Children’s
Protection Act, No. 25 of 1913. When reference
1s made 1n this chapter to “ the Act ” it is this Act
that is intended, and the sections quoted also refer
thereto. Several amendments to the Act are
included in Act 26 of 1921.

The former laws of the Cape and Transvaal
provinces relating to the apprenticeship of destitute
children have been repealed by the Act. In the
Orange Free State, although there is a law [Law
3 of 1899] which makes provision in general terms
for the care of destitute white children, in practice
it is the Children’s Protection Act that is applied;
so that throughout the Union there prevails 2
uniform system relating to child protection; the
Act being indeed a *“ Chsldren’s Charter.”

The Public Health Act imposes on the Adminis-
trator of every province where no special provision

341



PROTECTION AND CARE OF DESTITUTE AND ILL-USED
CHILDREN

exists by Ordinance for the maintenance of desti-
tute children, responsibility for the maintenance
up to the age of 16 years of every child whose
parents, parent or guardian has while resident in
the province, died of a formidable epidemic disease
and left him destitute. He may place or apprentice
any such child with persons and institutions fixed
by regulations [Act 36 of 1919 Sec. 49]. (In the
Cape Province such children may be placed in
Indigent Boarding Departments established in
connection with any school [Ord. 5 of 1921 (C)
Sec. 281]). There has been a tendency, however,
for the Union Eduation Department to assume
charge of all destitute children, and that Depart-
ment, indeed, may to-day be regarded as the guar-
dian of all the destitute and neglected children in
the Union.

The Minister of Education was assigned the
administration of the Children’s Protection Act in
1917 [G. N. 1112 of 1917]; and when reference
is made in this chapter to the Minister, it is that
Minister that is intended.

A child for the purposes of the Act means any
person under 16 years of age.

ProtecTiON OF CHILDREN OFFENDED AGAINST.

Refuges for and Temporary Detention of
Children—Places of safety have been established
under the Act wherein children against whom
offences were committed may be temporarily de-
tained, and wherein any child may seek refuge
[Sec. 10].
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A policeman or any person authorised by a
magistrate or justice of the peace may take to such
place any child in respect of whom there has been
committed {or there is reason to believe has been
committed) any of the following offences: abduc-
tion, child-stealing, assault, any sexual offence,
any offence involving bodily injury, an offence of
cruelty or neglect, allowing the child to beg to
engage in unlawful street trading, allowing the
child to be in a brothel, or causing or encouraging
the commission by or against the child of immoral
acts [Sec. 10 (1)].

Any child thus taken to a place of safety, or who
has sought refuge therein, may be detained there
tll brought before the magistrate’s court, i.e., the
juvenile court, wherever one exists.

If it appears to the court that any such offence
has been committed, and if it is in the interests of
the child, it may without prejudice to its powers
of making other orders, make such order as drcum-
stances require for the care and detention of the
child until a reasonable time has elapsed for a
charge to be laid against the offender. 1f a charge
is laid within such time, the order may be prolenged
until the date of trial, and, on conviction of the
offender, the order may be further extended for
a period not exceeding twenty-one days, notwith-
standing that any person claims the custody of the
child [Sec. 10 (3)1.

Instead of making such order, the court may
cause the child to be dealt with as circumstances
may admit and require unti! the conviction or
acquittal of the accused [Sec. 10 (2}].
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Arrest of and Search for Offenders—A police-
man may take into custody, without warrant, any
person whose name and address he does not know
and cannot ascertain, who commits within his view
any of the above-mentioned offences. He may
also arrest without warrant any person who has
committed, or whom he has reason to believe has
committed any of the first six above-mentioned
offences, if he reasonably believes that the offender
will abscond, or if he cannot ascertain the offender’s
name and address [Sec. 9 (1)]. The person
arrested may be released on bail unless the inspector
of police or policeman in charge of the station to
which he is brought is of opinion that such release
would tend to defeat the ends of justice or cause
injury or danger to the child in question [Sec. 9

(2)1-

If information is laid with a magistrate which
causes him to believe that an offence of cruelty or
neglect or any other of the above-mentioned
offences has been or is being committed in respect
of a child within his jurisdiction, he may issue a
warrant authorising any policeman to remove such
child to a place of safety, or authorising a police
officer to enter on premises and search for such
child, and, if an offence has been or is being com-
mitted, to remove the child to a place of safety
[Sec. 14 (1)]. By the same warrant he may
authorise the person accused to be apprehended
and brought before a magistrate’s court, and pro-
ceedings to be taken agzinst him according to law
[Sec. 14 (2)].
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Any institution for the reception of poor
children may be visited and inspected from time to
time by persons specially appointed for the pur-
pose. It is an offence to obstruct any such person
in the execution of his duties, and if admission is
refused him, that is deemed reasonable cause for
suspecting that an offence is being committed in
respect of a child in the institution; and a warrant
to search the premises, as above described, may be
issued [Sec. 17].

Commitial of Child to Care of Relative or Fit
Person.—Where any person having the custody,
charge or care of a child has been convicted of any
of the above-mentioned offences against a child,
or has been committed for trial for such offence,
or has been bound over to keep the peace towards
the child by any court, the court may order the
child to be taken out of the custody of such
person and committed to the care of a relative of
the child or of some other fit person who is willing
to undertake such care, if satisfied on enquiry that
it is expedient so to deal with the child [Sec. 11
(1)]. One of the most important functions of a
probation officer or of a society working for the
welfare of children is to undertake the investiga-
tion of such cases, and to advise the magistrate as
_ to the expediency of an order, in view of the par-
ticular circumstances of any given case.

“ Fit person ” includes any society or body cor-
porate established for the reception or protection of
children, or the prevention of cruelty to children
[Sec. 21]. A local authority may during any year
contribute to any such society within the area of its
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Jjunsdiction, a sum not exceeding one-half of the
amount expended on its work during the year by
the soaety [Sec. 20].

An order committing the child to the care of a
relative or fit person may be made at the time when
the offender is convicted, committed for trial, or
bound over, without requiring any new proceedings
to be mstituted for the purpose, or at any other
time, and may be made by any magistrate’s court
before which any person may bring the case [Sec.

11 (1)].

No such order may, however, be made where the
child has a parent or guardian willing and able to
take care of him, unless such guardian is the
offender or party or privy to the offence [Sec. 11

(21

Instead of making an order as above, the magis-
trate may in the cases wherein he is authorised to
do so, commit the child to any industrial school or
certified institution to which such child may be com-
mitted under the Act [Sec. 17 (7)]. (For such
cases see below, ¢ Children Liable to Detention in
Industrial Schools 7).

Here again the investigations of a probation
officer of a child welfare society are of the greatest
assistance to the magistrate in decding upon the
most suitable order to make.

Rights and Duties of Person Given Care of
C#hild —Every order committing a child to the care
of a relative or other fit person must be made in
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writing, and the consent of any person to undertake
the care of the child must be proved in a manner
the court thinks sufficient to bind him. The order
may be made in the absence of the child [Sec. 11

(3J1. '

In determining on the person (or institution) to
whom 2 child shall be committed the court must,
if possible, select a person of the same religious
persuasion as the child, or else a person who gives
a sufficient undertaking that the child will be
brought up in its own religion, which must be
specified in the order. In the latter case, any court
having jurisdiction may, on the application of any
person in that behalf, order the child to be trans-
ferred to a fit person of the same religion as the

child, who is willing to undertake the care of the
child [Sec. 13].

The person to whose care a child has been com-
mitted has the same control over the child as if he
were a parent, and is responsible for the mainten-
ance of the child. The child must continue in his
care although claimed by his parent or any other
person [Sec. 12].

It is an offence knowingly to assist a child to
escape from the care of the person to whom he was
committed, or in any way to induce him to escape;
or knowingly to harbour, conceal, or prevent from
returning to such person any child who has escaped,
or to assist in so doing [#4id.].

Rules may be made under the Act as to the duties
of persons to whose care children are committed,
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and as to other matters affecting the children con-
cerned, and a child may, in the discretion of the
Minister be discharged from such care either abso-
lutely or on approved conditions [Sec. 11 (5)}].

No person to whose care a child is committed
may take or send the child outside the Union, or
allow it to be thus taken or sent, without the written
consent of the Minister [Sec. 11 (6)].

Duration of Committal Order.—The order
committing the child to the care of any person may
be made to endure until the child attains the age
of 18 years or for any lesser period. A court
having jurisdiction may, however, on its own
motion or on the application of any person, from
time to time renew, vary, or revoke such order

[Sec. 11 (1)].

Where an order has been made in respect of a
person committed for trial, then if such person is
subsequently acquitted, or if the charge is dismissed
for want of prosecution, the order is void save as to
what has meanwhile been lawfully done under it

[Sec. 11 (4)].

A child may, in the discretion of the Minister,
be discharged at any time from the care of the
person to whom he was committed, either abso-
lutely or conditionally [Sec. 11 (5)].

Parents’ Conrribution 1o Support of Chsld.—
The parent or other person liable to maintain the
child may be ordered to contribute towards his
maintenance during the period for which he is com-
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mitted to the care of any person [Sec. 12 (2)].
The order may be made by any court before which
the parent or other person is charged with the
offence, and without regard to the place in which
the person to whom payment is ordered may reside
{Sec. 12 (5)]. No such order may, however, be
made against a person committed for trial before
the date of such trial [Sec. 12 (3}].

The contribution thus ordered is of like nature
and enforceable in the same manner as a contribu-
tion ordered by a magistrate when committing a
child to an industrial school or certified institution
[Sec. 12 (2)}].

A magistrate when committing a child to an
institution (or making any of the alternative orders
he may make in respect of a child liable to be com-
mitted to an institution) may order the parent,
step-parent or guardian of the child to contribute
towards its maintenance during the currency of the
order, such sum as on enquiry into the circum-
stances appears reasonable. The payments may be
ordered to be made immediately, or by weekly or
monthly instalments to the person named in the
order. Any such order for payments if not made
at the time of the order of committal, may be made
at any time during the currency of the committal
order or within 12 months of its expiration [Sec.
35 as amended by Act 26 of 1921 Sec. 9]. Any
court having jurisdiction may at any time set aside,
vary, or revive such order after it has been set aside

[ibid.].

The court may further order that part of any
attachable income payable to the person against
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whom the order is made, be attached and paid to
the person named by the court. The person by
whom the income is payable must first be given an
opportunity of being heard; but if an order is
made, it is an authority for such person to make the
payment ordered, and a receipt signed by the
person ordered to be paid is a good discharge to
him [ibid. and Sec. 12 (4)].

Either of the above orders has the effect of an
ordinary judgment of the court. It is an offence
for any person to fail or neglect to pay any contri-
bution ordered; but inability to make the contribu-
tion 1s 2 good defence to a charge of such offence

[Sec. 35, supra].

Any person who fails to notify the court which
made an order for contribution against him of any
change of his address during the currency of the
order is guilty of an offence [i4d.].

Cuiioren LiasLe To DETENTION IN INDUSTRIAL
ScHOOLS.

Children liable to be detained in an industrial
school need not necessarily be so detained, but may
be dealt with in one of the ways described below
under * Alternative Orders as to Care of
Children.”

Any child who comes within any of the cate-
gories below enumerated may be sent to an indus-
trial schoo! or certified institution by order of a
judge or of a magistrate’s court sitting in cemers
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(save where the order is a result of a trial held in
public) at the instance of any person, or of any
society working for the reclamation of children,
or, in the case of a child who habitually deserts
from or refuses to attend school, of a school-board.
The child, before he is brought before the court,
may be taken by a policeman to a place of safety
[Sec. 34].

The children who may be dealt with thus are:
(1) destitute children and children without guar-
dians; (2) beggars and street-traders; (3) children
under the charge of unfit persons; {4) children
in criminal and immoral surroundings; (5) un-
controllable children and offenders. These cate-
gories comprise the classes of children enumerated
by the Act, which are as follow:—

(1) any child without sufficient means of sub-
sistence, or whose parent or guardian or other
person legally liable for his support is indigent
and therefore cannot support him, or is dead or
unknown or cannot be found, who through lack of
training and control, is, in the opinion of the judge
or magistrate’s court, in danger of falling into
crime or becoming a charge on the State; any child
found having both parents or the surviving parent,
or in the case of an illegitimate child, the mother,
undergoing imprisonment; any child found wan-
dering, who has no home or settled place of abode
or visible means of subsistence, or no parent or
guardian exercising proper guardianship.

(2) any child under 14 years of age found
begging in any public place or place of public resort
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(whether or not there is a pretence of street-
trading) or being in such place for such purpose;
any child engaged in street-trading in contraven-
tion of any law or bye-law.

(3) any child nursed or maintained apart
from his parents or legal guardian under such
domestic circumstances as may be deemed detri-
mental to his interests; any child under the care
of a parent, guardian or other person who habitu-
ally neglects him 1n a manner likely to cause him
unnecessary suffering or injury to health, or who,
by reason of criminal; drunken or immoral habits
1s unfit to have the care of the child; any daughter,
legitimate or not, of a father convicted of a sexual
offence against any of his daughters.

{4) any child who frequents the company of
any reputed criminal or of any known or reputed
prostitute, or lodges or resides in a house or room
used by such prostitute, or is otherwise living in
circumstances calculated to cause, encourage or
favour the seduction, corruption of prostitution of
the child.

(5) any child who cannot be controlled by
his parents or guardians, or who habitually refuses
to attend or deserts from school; any child lawfully
bound as an apprentice otherwise than under the
Prison and Reformatories Act or this Act, who has
broken any provision of the contract of apprentice-
ship; any child who is being, or within the six
months immediately preceding has been charged
with any crime or offence [Sec. 34 as amended by
Act 26 of 1921 Sec. 8].
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DEerenTioN 1N INDUSTRIAL SCHOOLS AND
CerTIFIED INSTITUTIONS,

There are three types of institution (excluding
uncertified institutions dealt with under * Protec-
tion of Children Offended Against ) to which a
child may be committed under the Act, wviz.,
Government Industrial Schools, Certified Institu-
tions, and Auxiliary Homes. An order committing
a child to any of these is made to endure until the
child attains the age of 18 years; but where in any
case the managers of an institution only undertake
to train children up to a less advanced age, the
court may make any other order permitted under
the Act for the subsequent detention or committal
of the child after he reaches such limit of age [Sec.
34). Auxiliary homes are only for the reception
of children above the age of 15 years.  Institu-
tion ” in this section refers only to these three types
of institution.

Government Industrial Schools—These are
schools specially established at different centres in
the Union for the reception of children detained
under the Act. It is specially provided that in such
schools males are to be separated from females,
and white persons from coloured. There are at
present about a dozen such schools, but their num-
ber is constantly increasing. The principal of the
school has the disciplinary powers of a parent and
is in all other respects in Joco parentis to the pupils
[Sec. 33 as amended by Act 26 of 1921 Sec. T1.
These schools are now administered by the Union
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Education Department and the pupils are given the
usual education and taught the rudiments of a
trade.

Certified Institutions—Institutions which exist
for the reclamation of children of criminal or
immoral habits or for the maintenance of poor
children may, after enquiry, be certified as institu-
tions to which children may be committed under
the Act {Sec. 38].

The managers of an institution may decline to
receive any child proposed to be sent to them under
the Act; but if they accept a child they are deemed
to have undertaken to teach, train, lodge, clothe
and feed him during the whole period of his deten-
tion therein [dbid.].

In selecting the institution to which to commit
a child, the court must, wherever practicable, select
one conducted in accordance with the religion of
the child. The detention order must, wherever
practicable, specify what the court finds the child’s
religion to be. A minister of the child’s religion
may visit the child at the institution, in order to
afford him religious assistance and to instruct him
in his religion [Sec. 38 (4-5)].

Certified institutions are subject to periodical
inspection, and if conducted in an unsuitable man-
ner, their certificates may be revoked [Sec. 38 (1)

and (7)). There are at present about 67 such
institutions in South Africa.
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Auxiliary Homes—Any persons establishing a
home for the reception, supervision and training
of young persons, may apply for a certification
thereof as an auxiliary home to which children
above the age of 15 years may be committed under
the Act [Act 26 of 1921 Sec. 10]. All the pro-
visions above described relating to certified insti-
tutions, apply also to these homes [Acz 26 of 1921
Sec. 10 (2)].

Contribution by Parents to Support of Children.
—A parent, step-parent or guardian of a child
detained in any of the above-mentioned institutions
may be compelled to contribute towards his main-
tenance in the manner described above, under
“ Protection of Children Offended Against.”

Offences Connected with Desertion.~—Every
child sent to an institution must remain there until
he reaches the age of 18 years, unless he is appren-
ticed or placed out on licence, as described below,
or transferred or discharged. Any child who
deserts may be apprehended without warrant and
brought before a magistrate’s court either at the
place where he is found or where the institution
deserted from is situated. On conviction he may
be returned to the institution, and, in the case of a
child deserting from a Government industrial
school, he is further subject to the punishment pre-
scribed by regulation [ Sec. 40}].

Any person commits an offence who directly or
indirectly counsels, incites, or induces any child to
desert, whether by written communication or other-
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wise, or who conceals or assists a child who has
deserted, or who prevents such child from return-
ing to the institution [Sec. 41].

Boarding Out of Young Children—Any child
-under ten years of age who has been committed
to an institution under the Act, may, when due
authority has been obtained, be boarded out with
any suitable person until he reaches the age of 12
years, and for such longer period thereafter as the
managers of the institution, again after obtaining
authority, deem advisable in the interests of the
child.

The managers of the institution exercise powers
of supervision and recall and other powers pre-
scribed by regulation over a child thus boarded out,
and the child is for all the purposes of the Act
deemed to be detained in the institution.

Such amount, not exceeding the maximum pre-
scribed by regulation, may be paid in respect of the
child, as the managers and the person with whom
the child is boarded may agree upon [Sec. 39].

Apprenticeship and Placing Out of Pupils—A
child detained in an institution, after he has com-
pleted two years of his pertod of detention (or at
any time, when the Minister consents thereto) may,
by licence, be permitted by the managers of the
institution to live with or be apprenticed to any
trustworthy and respectable person willing to
receive and take charge of him, on such terms and
for such period as may be agreed, but not after the
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child attains the age of 21 years [Sec. 42]. In
nearly all cases such licences are granted under the
supervision and care of the nearest probation officer
or society working for the welfare of children.

This licence may be forfeited on breach of the
conditions attached thereto, or revoked by the
managers, who may then order the child to return
to the institution. Such order is, however, subject
to an appeal to the Minister,

A child who escapes from the person with whom
he was placed, or who refuses to return to the
institution on revocation or forfeiture of his licence,
is dealt with as if he had escaped from the institu-
tion itself.

Where after such revocation or forfeiture of a
Licence the child refuses or fails to return to the
institution, and a magistrate’s court is satisfied from
information given on oath that his parent or guar-
dian could produce him, it may by summons require
such parent or guardian to attend at court at a
specified time and produce him. If he fails to do
so without reasonable excuse, he is liable on con-
viction to a maximum fine of £5 [Sec. 42 as
amended by Act 26 of 1921 Sec. 12].

Pupils Exercising Evil Influence in Institution.
—Any child over the age of 12 years detained
under the Act in an institution (which here includes
an uncertified institution ), who is found to be exer-
dsing an evil influence over the other children
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therein detained, may be ordered by the Minister
to be apprenticed to some useful calling or occupa-
tion until he attains the age of 18 years, or, after
consultation with the Minister of Justice, to be
transferred to a juvenile reformatory. The total
period of detention of the child may not, however,
be increased by such transfer, nor imay such transfer
be made without consulting the managers or inspec-
tor of the institution [Sec. 43 (3) as amended by
Act 26 of 1921 Sec. 13].

Transfer of Pupils.—A child detained under the
Act in an institution (which here also includes an
uncertified institution), or who has been committed
to the care of a relative or other fit person, may be
transferred, on order of the Minister, to any other
institution or person. The total period of deten-
tion may not, however, be increased by the transfer,
nor may a transfer be made from an institution
without consulting the managers or the inspector
thereof [Sec. 43 (3) as amended by Act 26 of
1921 Sec. 13].

Discharge of Pupils.—The Minister may at any
time order the discharge of a child from an institu-
tion on a recommendation made to him by the
managers, or after consultation with the managers
and after consideration of any report on the case
submitted by them.

The managers must make a special report when
any child who has 2lready been three years in the
institution attains the age of 14 years, or when any
child over 14 years of age who has not been so
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detained, completes the first three years of his de-
tention, and advise the Minister as to whether his
detention should continue.

If the detention does continue, the managers
must report on such child at the expiration of every
additional year of his detention [Sec. 43].

Supervision Over Children After Discharge.—
Every child who was detained in an institution
remains under the supervision of the managers
from the expiration of the period of his detention
until he attains the age of 21 years, or until the
Minister terminates such supervision. So long as
he continues to be under supervision, however, his
parents or guardians may not interefere, as regards
his person, with the control of the managers {Sec.

44 (1), (4) and (5)].

The managers may grant to any person under
their supervision a licence as described above under
“Apprenticeship and Placing Out of Pupils.” Such
licence may, on occaszon, be revoked, and the person
recalled to the institution, although for not longer
than three months, and only when the managers
deem it necessary for his protection. He must
again as soon as possible be placed out on licence.
The Minister must be notified of any recall and of
the reasons therefor; and as soon as he is again
placed out on notice [Sec. 44 (2)].

Any licence granted to a person before the expiry
of the period of his detention continues of force
during the period for which he is liable to be super-
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vised. Such licence may be revoked in the manner
described above under “Apprenticeship and Placing
Out of Pupils ” [Sec. 44 (3)].

ALTERNATIVE ORDERS As To CARE OF CHILDREN.

A child liable to be sent to an industrial school
or certified institution may instead be committed
to the care of a relative or other fit person, in the
manner and according to the provisions described
above under “ Protection of Children Offended
Against ? [Sec. 34 as amended by Act 26 of 1921
Sec. 8].

Alternatively, such child may be dealt with in
one of the ways described below; but whichever
way he is dealt with, the liability of his parent,
step-parent or guardian to contribute towards his
maintenance, as described above under “ Protection
of Children Offended Against,” remains [Sec. 35
as ammended by Act 26 of 1921 Sec. 9). The child
may be boarded out, or apprenticed, or left where
he is, under conditions.

Boarding Out—The court may order the child
to be boarded out, and in that case the provisions
described above under “ Boarding Out of Young
Children ” apply, as if the judge or magistrate’s
court were the managers there mentioned [Sec. 34
as amended by Act 26 of 1921 Sec. 8].

Apprenticeship.—The child may be ordered to
be apprenticed to some useful calling or occupation
until he attains the age of 18 years [é4id.]. The
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provisions of the Prisons and Reformatories Act
No. 13 of 1911, Chapter 7, and of the regulations
referred to therein relating to apprenticeship,
punishment and otherwise, which do not conflict
with the Act may be applied to a child thus appren-
ticed [Sec. 36]. Where, however, a juvenile
apprenticed under the Act had run away from his
master, and on being apprenticed to another master
was convicted of being refractory and intractable
in terms of the Prisons and Reformatories Act
(Sec. 62) and was sentenced to be sent to a refor-
matory in terms of that Act, the sentence was set
aside and the case remitted to obtain information as
to whether the youth was originally apprenticed
because of his having committed a criminal act, or
merely because he had been left destitute by 'his
parents {R. v. de Jomgh 1926 O.P.D. 246].

Probation, Supervision, and Assistance to
Widows.—The child may be left in the care and
custody of the person in whose custody he was
when brought before the judge or magistrate’s
court, on such probationary or other conditions, and
subject to such supervision by any person or society
working for the welfare of children as the judge
or court deems fit.

Such order may be made to endure until the
child attains the age of 18 years. At any time
during the currency of the order, however, the
judge or magistrate who made it, either of his own
motion, or on the application of any person or
society above-mentioned, may vary its terms and
conditions, or cancel it and substitute any other
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order that might competently have been made at
the time the original order was made [Sec. 34 (3)
a5 amended by Act 26 of 1921 Sec. 8].

If the mother, step-mother, or grand-mother
of a child regarding whom such order ts made, is
a widow or the wife of a husband unable through
ill-health or through drcumstances beyond his
contral to support the child, and if such woman is
unable to provide for the proper support and main-
tenance of the child, the Minister, on report of the
judge or magistrate’s court trying the case, or on
other satisfactory evidence, may pay to her from
time to time out of monies voted by Parliament,
according to regulations and subject to any condi-
tions he may impose, such sums as he deems neces-
sary to supplement the provision made by her for
the care and maintenance of the child [Act 26 of
1921 Sec. 11].

If any condition of the payment is not fulfilled,
or any regulation not complied with, the matter
may be reported to the magistrate of the district
whereimn the child resides, who may then make any
order respecting the child that he is entitled to
make in respect of any child liable to detention who
is brought before him [ibid].

362



APPENDIX.

Foru or AmnteErueTiar ConTRAcT 1N Common Use
SoUTH AFRICA.

Protocol No. .......................

ANTENUPTIAL CONTRACT.

Be 1 Herery Mape Known:

That on this the First day of September, in the year of Our
Lord, One Thousand Nine Hundred and Twenty-Seven,
before me, THOMAS JONES, of JOHANNESBURG, in
the Province of the Transvaal, Notary Public, by lawful
authority, duly sworn and admitted, and in the presence of
the subscribed witnesses, persanally came and appeared JOHN
BROWN, a Bachelor of full age, of Johannesburg, and
MARY WHITE, a Spinster of full age, of Johannesburg,

And these Appearers did declare, that whercas a marriage
hath been agreed upon, and is intended to be forthwith had
and solemnized between the said JOHN BROWN and the
uid MARY WHITE, they have contracted and agreed, as
by these Presents they do contract and agree, each with the
other, as follows, to witi—

FirsT.—That there shall be no community of Property
between the sald intended Consorts, but that he or
she shall respectively retain and possess all his or
her estate and effects, movable and immovable, in
possession, eXpectancy or contingency, or to which
he or she has or may have any eventnal right or title,
as fully and effectually as he or she might or could
have if the said intended marriage did not take place.
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Seconp.~—That the one of them shall not be 2nswerable
for the debts and engagements of the other of them;
but that each shall be answerable for his or her own
debts, contracted before and after the said intended
marriage.

Tuiro.—That all inheritances, legacies, gifts, or bequests,
which may devolve npon, or be left, given, or be-
queathed to cither of the said intended Consorts,
shall be the sole and exclusive property of him or
her upon or to whom the same shzil devalve or be
left, given, or bequeathed.

Fourtr.—That each of the said intended Consorts shall
be at full liberty to dispose of his or her property
and effects, by will, codicil or other testamentary
“ disposition, a3 he or she may think fit.

Frrru—That there shall be no community of profit and
loss between the said Consorts, but that each of them
shall respectively retain the profits made by or
accruing to him or her, and shall in like manner
separately and solely bear and sustain the lomes
happening to him or her during the subsistence of
the taid intended marriage.

Stxru.—That the said MARY WHITE shall have and
continue to hold, possess, and enjoy the sole exclu-
sive and uncontrolled administration and alienation
of all the property and effects which she is now
possessed of, and entitled to, and of all other
property which she may hereafter acquire during
the subsistence of the said marriage without the
interference, control or assistance of the zid JOHN
BROWN and every marital power which the said
JOHN BROWN shall, or may have, or be entitled
to acquire by virtae of the said marriage, shall be
and the same is hereby excladed from all the
property, estate and effects of the aid MARY
WHITE as fully and absolutely as if the said
intended marriage had not taken place.

Hereafter may follow clauses containing marriage settle-
ments, e.g.;—
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ANTENUPTIAL CONTRACT

SeveENTH.—That in consideration of the said intended
marrizge and by way of gift before marriage, the
said JOHN BROWN hereby settles upon the said
MARY WHITE and free from her husband’s
marital power, the sum of £1,000 {One Thousand
Pounds) Sterling, which gift is hereby gratefully
accepted by the said MARY WHITE,

UPON all which conditions and stipulations it is the
intention of the said intended spouses to solemnize the said
intended marriage and they mutually promise and agree to
allow each other the full force and effect hereof under obliga-
tion of their persons and property according to law,

THUS DONE and EXECUTED at JOHANNESBURG
on the day, the month and the year first aforesaid in the
presence of the undersigned Witnesses.

J. BROWN.
M. WHITE.
AS WITNESSES:
1—T. KELLY.
2-C. SMITH.

QUOD ATTESTOR:

THOMAS JONES,
Notary Public.
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C.P.A. denotes Children’s Protection Act.

ABANDONMENT
of child, as an offence, 303
of infant, duty of finder, 302

ABDUCTION
as an offence, 277-278
detention of abducted child, under C.P.A., 343 & seq.
encouraging or causing child’s, an offence, 282
spouse of accused as witness for prosecution, 297

ABORTION
procuring, as an offence, 291-292

ACCESSORY
after the fact, wife as, 295-296

ADIATION

by married woman, when husband's consent necessary, 207
by minor, geardian’s consent necessary, 207

ADMINISTRATION
by guardian of minor’s estate, see GUarDIAN
by husband of common ecstate or wife’s emate, ee
Maritar. Powsr

ADOPTION
Act, regulation of adoption onder, 213-218
advertisements for, prohibited, 217-218; 30§
effects of, on child’s rights of snccession, 190-191; 199
effects of, on child’s status, 213 [209;213
effects of, on child’s status under Work Colonies Act, 14%
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ADOPTION—Continued
effects of, on child’s status under Workmen’s Compen~
sation Act, 268
marriage between persons related through, 32
premiums for, prohibited, 217
settlements for benefit of adopted child permitted, 217

ADULTERINE CHILDREN
rights of, to maintenance, 133
righs of, to succession to parents, 191; 192; 204

ADULTERY
action for damages against person guilty of, 166-167
as ground for divorce, see Divorce
as ground for judicial separation, {49
no bar to marriage of persons guilty thereof, 192
no bar to succession, 203
of plaintiff in nullity suit, 184
of wife as bar to maintenance order, 137

ADVERTISEMENTS
for adoption prohibited, 217-218; 305
indecent, prohibited, 280; 291

ADVOCATES
wornen as, 80; 259

AFFILIATION
actions, evidence in, 134-135
actions may be brought against deccased father's estate,

actions, nature of, 133-134 134
orders, not included under Maintenance Orders Act, 139

AFFINITY
relationship through, as bar to marriage, 29, 31, 32, 33, 34

relationship through, entails no duty of support, 131-132

AGE OF CONSENT, 278; 277
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ALIENATION
of land of minor, 231, 240
of land of joint estate after death of one spouse, 70
of wife’s property by husband, see AnTENUPTIAL CoON-
TRACT, INTERDICT, MariTaL Powkr

ALIMONY
application for, by wife pending matrimonial suit, 148;
assessment of, for income tax purposes, 124 [162
order as to, included in decree in matrimonial sait, 148,
wife’s claim to, after divorce, 173-174 [159
wife’s claim to, during separation, 153

ANNULMENT OF MARRIAGE
effects of decree of, 181
grounds for, 36, 39, 182-185
jurisdiction in suits for, 185-186

ANNUS LUCTUS, 42-43

ANTENUPTIAL CONTRACT
alteration of, by judgment of court, 101, 102
alteration of, by mutual will, 102-103, 201
alteration of, by spouses, not permitted fmter vivos, 101
benefits under, what are, 173
consequences of marriage that cannot be excluded by,
effects of, by which law determined, 82 [51-57
excluding community of property, 74, 75
excluding community of property and of profit and loss,
excluding marital power, 79, 80 [75, 76
foreign, validity of, 82
forfeiture of benefits in, in actions for divoree, 172-173
forfeiture of benefits in, in actions for judicial separation,
form of, 363 [152-153
husband’s powers when marital power excluded by, 79-80
husband’s powers when marital power not excluded by, 77
illegal provisions in, 55, 99
immediate benefit nnder, effects of nsolvency on, 98, 114
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ANTENUPTIAL CONTRACT—C(Continued

insolvency of spouses married under, 97-100, 105-109

minor entering into, requires assistance of guardian, 237

minor entering into, in Natal, when curator required, 226

nature and functions of, 73, 74

prohibiting alienation by husband of wife’s property, 76

registration of, when must be effected, 80, 81, 82

registration of, when permitted postnuptially, 81, 82

settlements in, see MARRIAGE SETTLEMENTS

succession on death sertded by, 74, 100, 102, 103

trusts created by, 100

trusts created by, cancellation of, 101

unregistered, effects of, 81

verbal, effects of, 59, 73

wife’s legal capacity, when marita] power excluded by,
79, 80

wife’s legal capacity, when marital power not excluded
by, 77, 207, 209, 220

wife’s legal remedies, when marital power not excluded

by, 78, 79

APPRENTICE
may be detained under C.P.A. on breach of contract, 352
wages of, 317, 320
when czn claim under Workmen’s Compensation Act, 267
when lizble to detention in reformatory, 257, 361

APPRENTICESHIP
" as sentence on juvenile offender, 252
committees, 316
in designated trades, 315-317
juveniles sentenced to, temporary detention of, 245
offences connected with, 316, 317
order of, under C.P.A,, 360-361
otherwise than in designated trades, 317-318
under C.P.A. of child detained in institution, 356
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ARBITRATION

in matrimonial matters, not permitted, 176
in matters affecting minors, not permitted, 237

ARREST, see Crimivar Law

ASIATIC

child, father of responsible for cattle theft in Natal, 245
and see Inpian

ASSAULT

as ground for maintenance order, 137

as ground for judicial separation, 149, 150, 151
grievous, not treated as first offence, 249
indecent, not treated as first offence, 249
mdecent, as an offence, 276

on child, measures under C.P.A., 343 ot seq.

ASSIGNMENT

effects of, of guardian’s estate, 228; 233-234
effects of, of married pemon’s estate, 109-110
offences connected with not treated as first offences, 249

ATTACHMENT

of income for maintenance under C.P.A., 349-350
ATTENDANCE OFFICERS, see Scroor

ATTORNEYS
women as, 259

AUTHENTICA SI QUA MULIER, 92

AUXILIARY HOMES
detention in, under C.P.A,, 353, 355
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BAIL
admission to, of child, 246
on murder charge, when juvenile admitted to, 246
on murder charge, when mother admitted to, 304

BANNS, sce Marriack

BARS
children not allowed to be employed in, 322
children not allowed to be in, 322, 332
womnen may not serve at, in Transvaal, 260

BEGGING
as ground for detention in Work Colony, 142, 143
by children, causing or encouraging an ofience, 331
by children, causing or encouraging, ground for detention
in Work Colony, 144
children engaged in, dealt with under C.P.A,, 343, 351

BETTING
with children, a2n offence, 334-336

BIGAMY
as ground for decree of nullity, 182, 185

as an offence, 289
spouse of offender as witness for prosecution, 297

BILLS OF EXCHANGE, %, 95
BIRTH

concealment of, as an offence, 304

registers; duties of father and of other persons as to, 301

registers; notice by and name of father of illegitimate
child not required in, 134, 301

registers of abandoned children, 302

registers of legitimated children, 192

registers of still-births, 302
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BOARDING OUT
of children, under C.P.A,, 356, 360

BREACH OF PROMISE
action for damages for, 22-24

BRITISH SUBJECT, see NatioNaLtTy

BROTHELS
allowing licensed premises to be, 287
children found in, dealt with under C.P.A., 343 et seq.;
keepers of, prohibited immigrants, 281 [351, 352
offences connected with keeping, 286, 288
permitting children to be in, an offence, 282
permitting children to be in, offender may be sent to

Work Colony, 144

spouse of offender as witness for prosecution, 297
statutes dealing with, 281

CAPE ELECTIONS
(Divisienal Council; Local Board; School Board; Town
Council; Village Board); voters at; see ELecTions

CARE OF CHILD

entrusted to person with whom child is, ander C.P.A.,
251, 361

given to relative or fit person; regulations under C.P.A.,
252, 345 et seq., 360

parent neglecting, liable co pay child’s fine, 244

who presumed to have, under C.P.A., 329

see also Custopy, InrFanT, SuprorT

CERTIFIED HOSTELS
a1 places of detention for juveniles charged with offences,

detention in, of juvenile offenders, 253 [246
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CERTIFIED INSTITUTIONS

children committed to, temporary detention of, 245
nature of znd detention in under C.P.A., 353, 354, 355
who may be committed to, 253, 350-352 [ 22 s2g.

CESSION

of insurance policy to wife, as marriage settlement, 97
of insurance policy to wife, how proved, 114, 115

CHARTERED ACCOUNTANTS

women as, 259

CHILDBIRTH
employment in factories near time of, prohibited, 270
maternity benefit to factory workers, 270
neglect of woman at, by doctor or nurse, 292-293

CHILDSTEALING
as an offence, 327

CHILD WELFARE SQCIETIES, see CuipreEn’s Pro-

TECTIoON SOCIETIES

CHILDREN’S COURTS, sec Juvenie Courrs

CHILDREN’S PROTECTION ACT

administration and scope of, 341-342

alternative orders as to committal of child under, 360-362

children dealt with under, 350-352

contribution by parents, etc., to sapport of child dealt
with under, 254, 348-350, 353, 360

offences against children under, persons guilty of com-
mitted to Work Colony, 144

offences against children, regulations under, 342-345 o
seq.

offences against children, responsibility for, under, 282,
329, 331

presumption 25 10 age, in proceedings under, 243
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CHILDREN’S PROTECTION ACT—Continued
protection of infants under, see InFanTs

search for and removal of children from offenders under,
343-345

and see APPRENTICEsHIP, AvuniLiary Homes, Care
oF Cuirp, CerTiFiEp INsrrruTion, CEerTIFIED
HosteL, InDUsTRIAL ScHooLs

CHILDREN’S PROTECTION SOCIETIES.
advice by, as to order under C.P.A,, 345
contributions to by local authority, 345
* fit persons ® for committal orders under C.P.A., 343
guardians for adoption proceedings, 216
may apply for committal of child under C.P.A., 351
supervision by, of children dealt with under C.P.A,, 251,

357, 361

CIRCUS, see ENTERTAINMENT

CIVIL SERVICE
women in, 259

CLEANSING
medical, of children, 336-337

CLINICS
school, 336
psychiatric, at Juvenile Courts, 247, 251

CODICILS, 200

COERCION
of child by adult, 244
of wife by husband, 295

COLLATION, 208
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COLLUSION

between spouses, in insolvency, 105

between spouses, to obtain divorce, 160

between spouses to obtain divorce, intervention ta prove,
161

COLOURED PERSONS, see Natives

COMMUNICATIONS

during marriage privileged, 296

COMMUNITY OF PROFIT AND LOSS

as consequence of marriage, 62

exclusion of, by antenuptial contract, effects of, 75, 76
losses, what comprised under, 63, 64

marriage in, but out of community of property, 74, 75
profits, what comprised under, 62, 75

COMMUNITY OF PROPERTY

alteration of, by decree of judicial separation, 72; 151;

alteration of, by mutuzl will, 72 152; 153

alteration of, by spouses, 72, 157-158

as consequence of marriage, 59

collation in favour of spouse married in, 208

division of, after death, 69, 71

division of, after divorce, 71, 172

division of, after judicial separation, 151-153

division of, after long absence, 68, 71

excluded from marriage by antenuptial contract, see
ANTENUPTIAL CONTRACT

excladed from certain marriages in Natal, 59, 82

forfeiture of benefits of, after divorce, 172

liabilities included under, 63, 131, 133

marriage in, creditors’ rights, 63, 72

marriage in, creditors’ rights after dissolution of, 70

marriage in, husband’s position, 59, 64
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COMMUNITY OF PROPERTY—Continued
marriage in, survivor’s duties, 69, 70
marriage in, sarvivor's rights, 70
marriage in, wife's legal capacity, 65 o¢ req., 207, 209,
marriage in, wife’s remedies in special cases, 66-68 [220
property cxcluded from, 61
property included in, 60; 62-6%

COMPLAINT

cvidence of, i1n sexual assanlt cases, 276

COMPENSATION
conditions as to, attached to postponed sentence, 249
payable by parent instead of child, 244
payable by servant in certain cascs, 264
and sce WorkMEN’s CompENnsaTioN AcT

CONCEALMENT OF BIRTH
as an offence, 304

CONDONATION
as affecting nullity suit, 184
as plea in divorce action, 164
as affecting hushand’s rights to clzim damages for adultery,
167

CONFINEMENT, see CHiLDBIRTH

CONNIVANCE
as plea in divorce action, 165

CONSANGUINITY
basts of succession a8 sasestato, 187
defined, 29
persons related through, who may not marry, 29, 31, 33,
and see Incest 34

CONSENT
age of, 275, 277
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CONTAGIOUS DISEASES
cleansing of child suffering from, 336-337
regulations of Public Health Act, referring to, 337-339

CONTINUATION CLASSES
compulsory, 313, 314

CONTRACTS

of minors; 237-240

of minors; antenuptial, 226, 237

of minors; contracts of service, 321

of minors; restitutio in integrum in respect of, 231,239

of minors; validity of, when guardian’s consent not
given, 232, 237 ef seq.

of unmarried women, 85

of wife; beneficial, 90, 91

of wife; for necessaries, 65, 85-89

of wife; public trader, 65, 89

of wife; when deserted by husband, 91

of wife; when judicially separated from husband, 92

of wife; when living apart from husband, 86-87

of wife; when marital power excluded, 79

of wife; when marriage in community, 63, 65

of wife; when marriage out of community, 77

CONTRIBUTION

to support of children committed under C.P.A., 254,
348, 353, 360
pzid to widow given care of child under C.P.A., 362

and see SUPPORT
CO-RESPONDENT, see DivorcE
CORPORAL PUNISHMENT
right to inflict, 331
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COSTS
awarded against co-defendant in divorce snit, 167
payable de bonis propriis, when awarded against guardian,
229, 233
special order as to, in actions for divorce, 165

wife’s; contribution towards pending matrimonial suit,
148, 161

COURT

consent of, to marriage of minor, see MARRIAGE
as upper guardian of minors, see GuarpiansHIP

CRIMEN INJURIA, s¢e InpecENCY

CRIMINAL LAW
age at which children responsible under, 243
evidence of spouses in criminal cases, 296-298
first offenders; treatment of under, 249-251
married women’s responsibility under, 295
women excluded from juries, 295
women prisoners; arrest and search of, 298
women prisoners; punishment inflicted on, 299

see also Accessory; Corrcion; JUVENILE OFFENDERS

CRUELTY

as defence to action for divorce on ground of adultery,
166

as defence to action for divorce on ground of malicious
desertion, 169

as ground for judicial separation, [49, 150

to children, crime of at common law, 303

to children, child dealt with under C.P.A,, 343 &2 seq.

to children, persons convicted of may not keep Pro-
tected Infants, 308
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CRUELTY-—Continucd
to children, persons guilty of may be sent to Work
Colony, 144
to children, regulations under C.P.A., 327-331
to children, verdict of, on charge of homicide, 330

CURATOR
ad litemn, to assist minor, 233
assumed, 221
bonis, to husband, when wife may apply for, 66, 67
&omis, to husband, when wife may be appointed, 54, 66,
definition of, 219 [68
nominate; 221
nominate; appointed by mother, 225
nominate; failure or removal of, 223
to assist wife, appointed during husband’s absence, 79

CUSTODY OF CHILD
after divoree, 174
after judicial separation, 154
father generally entitled to, 54, 223
mother, when entitled to, 55, 174, 224, 223
presumptian as to who has, under C.P.A,, 329

DAMAGES
for adultery, 166, 167
for breach of contract of service, 263
for breach of promise, 22, 23
for negligence by guardian, 230

DELICTS
defined, 240
of minor, 240
suits by or against married woman for, 66, 91

DELINQUENTS, sece Juvenine OFFENDERS
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DEPENDANTS
for income tax purposes, 122
under Maintenance Orders Act, 139
onder Workmen’s Compensation Act, 267

DESERTION

as ground for divorce, see Divorce

as ground for judicial separation, 149; 150

of child, regulations under Adoption Act, 215, 216

of mother by father, father must support children, 136,
329

of wife by husband, wife’s property protected in Natal,

and see MaNTENANCE ORDERs [66, 67

DESTITUTION, see Work

DETENTION
in institations of child offenders, see JuveNiLE OFFEN-
DERS
in places of safety, of children offended against, 342
of women for immoral purposes, 278
temporary places of, for child offenders, 245

DIGGERS
women as, 260

DIVORCE
alimony; wife’s claims to pending action for, 162
alimony; wife’s rights to after, 173
as bar to marriage, 32, 159
children; custody of after, 174
children; support of after, 173
collusion to obtain forbidden, 160
zollusion to obtain; intervention to prove, 161
costs; award of in special cases, 165
costs, contribution towards wife’s pending action for, 161
damages against adulterer though no action for, 167
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DIVORCE—Continusd

decree of; from when effective, 160

decree of ; nature of, 159

domicile; proof of in actions for, 177-180

effects of on spouses’ rights to property, 172

efiects of on spouses’ status, 159

forfeiture of benefits of marriage, in decree of, 172

grounds for, 52, 159

interdict against husband pending action for, 162

jurisdiction in suits for, 175 &7 seq,

marriage, how proved in actions for, 162

Natal provisions as to, 160, 161, 164, 167, 169, 173, 179

on ground of adultery; action for, 163-167

on ground of adultery; separation no bar to action for, 147

on ground of malicious desertion; action for restitution
of conjugal rights, 170-172

on ground of malicious desertion; defences to claim for,
169

on ground of malicious desertion; definition of malicious
desertion, 168

on ground of malicious desertion ; offer to return in action
for, (71

on ground of mualicious desertion; period of abswwe
necessaty to claim for, 168

on ground of malicious desertion; separation as bar to
claim for, 147, 158, 169

suit for, in forma pauperis, 162

DOMESTIC SERVICE
apprenticeship of girls in, 318
nature and efects of contracts of, 261-265
persons in, do not come under Wage Act, 266, 320

DOMICILE
change of by guardian, ground for withdrawing frow
office, 233
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DOMICILE—Continued
change of by husband, ne bar to wife’s claim for divorce
in Natal, 180
child’s, generally that of the father, 224
defined, §3
deserted or separated wife’s, for certain purposes, 91, 92
divorce suits heard in court of husband’s, 176 7 seq.
husband’s right to determine, 54, 169
matrimonial; definition of, 52
matrimonial; effects of on spouses’ rights to property, §2,
53, 60, 82
presummptions as to, in divorce suits, 178, 179
wife’s that of husband, 52, 176
DONATIONS
between spouses, §§
between spouses, what amounts to, $6, 157, 158
of ward’s property prohibited, 232
to minor, 240

DRUNKENNESS
as cause of destitution, an offence, 331
complete intoxication may invalidate a will, 196
complete intoXication may nullify a marriage, 182
ground for judicial separation, 149, 151
habitual; as desertion under Maintenance Orders Acts,
137
habitual; ground for removal of guardian from office, 234
husband guilty of may be declared 2 prodigal, 66
parent guilty of, may be removed from guardianship of
children, 226
parent guilty of, child may be dealt with under C.P.A.,
352
EARNINGS
of child claimed by parent for maintenance of child, }
of child for income tax purposes, 125
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EARNINGS—Continued
of wife, special role as to in Natal, 83
of wife, part of community, 62, 63
of wife, when community of profit and loss excluded
from marriage, 76

EDICTAL CITATION, 177, 179

EDUCATION
compulsory, 128, 311
compulsory; standard of, 312
curator has no right to regulate ward’s, 221
expert on Juvenile Affairs Board, 319
father’s right to determine children’s, 223
free primary, provided for, 311
industrial, of indigent children, 314
Master’s right to apply funds for minor’s, 130, 230
Minister of, administers C.P.A., 342
of children of inmates of Work Colonies provided for,

of coloured and native children, 315 [146
of juveniles; report as to by employer to Juvenile Affaire
Board, 319

parent’s right to regulate, after divorez, 175
work that is part of juvenile’s, not under Wage Act, 266,
320

ELECTION
principle of, in mutual wills, 201

ELECTIONS
voters for and members of Parliament, 9
voters for and members of Provincial Councils, 9
voters for and members of Cape Divisional Councils,
10-13

Y yoters for and members of Cape Local Boards, 16
voters for 2nd members of Cape School Boards, 19
voters for and members of Cape Town Councils, 13
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ELECTIONS—Contined
vaters for and members of Cape Village Boards, 17
voters for and members of Natal Borough Councils, 14
voters for and members of Natal Health Boards, 9
voters for and members of Natal Town Boards, 16
voters for and members of O.F.S. School Boards, 20
voters for and members of O.F.S. Town Councils, 1%
voters for and members of O.F.5, Village Boards, 18
voters for and members of Transvaal School Boards, 19
voters for and members of Transvaal Town Councils, 13
voters for and members of Transvaal Village Councils, 18

EMANCIPATION
by decree of wenia actatis, 235
court may decree, on conditions, 236
effect of on minor’s contracts, 238, 321
of minor servant, presumptions as to, 321
or majority necessary for release from guardianship, 219
or majority necessary to validity of wills in Natal, 196
tacit; presumptions as to, 235

EMPLOYMENT
defined for Wage Act purposes, 266
of children as beggars, 144, 331, 351
of children as performers at entertainments, 323
of children as servants, 320
of children as street-traders, 332, 351
of children by parents; parents’ liability for child's

delicts, 241 ndvable
of children in factories, 323-326
of children in shops, 273 33

of children; Juvenile Affairs Boards’ regulatio
of children on mines, 322 ‘
of children to sell intoxicating liquor, 322
of children; wages to be paid in case of,
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EMPLOYMENT —Continued
of women as barmaids, 260
of women as civil servants, 259
of women as servants, 261-265
of women as teachers, 260
of women in factories, 268-272
of women in professions, 259
of women in shops, 272-274
of women on diggings, 260
of women on mines, 260, 322
of women, wages paid in, 265 #¢ seq., 319

ENFRANCHISEMENT, see ELEcTions
ENGAGEMENT

to marry; see EspousaLs

ENTERTAINMENTS

appearance of children at, 323
overcrowding at, when children present, 339

ESPOUSALS, 21-24

EVIDENCE
admissible in divorce actions 1o prove adultery, 163
admussible in divorce actions to prove collusion, 160
admissible in divorce actions to prove domicile, 178, 179
3s to age of child in criminal proceedings, 243
s to age of child in proceedings under C.P.A., 243
.8 to age of child in sexuval offence cases, 275, 277
v¢ to complaint in sexual assault cases, 275, 276
va wtions for afhliation, 134
ions for breach of promise, 22
voters s for seduction, 25
voters ftenance cases sent abroad with order, 140
voters foplice in abortion cases, 292
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EVIDENCE—C(Centinued
of child, when admissible, 248
of child may be given in camera, 248
of person married by native custom, 298
af spouse admissible in divorce action, 159, 164
of spouse 2s to privileged communications, 296
of spouse, for defence, 296
of spouse, for prosecution, 297, 298
of spouse, when privilege accorded to, 296, 298
to bastardise child, when inadmissible, 164, 227
uncorroborated, of one witness, in immorality cases, 2¢

283

EXCUSSION 230,

of salvent spouse’s property, 108 szlf as apprentice, 316,

EXECUTOR

dative; right of surviving spouse
married woman needs husband’

contract of service, how

209 y 247
survivor of two spouses marr'th under C.P.A,, 351
of as, 70 ng or repudiating inheritance,

racts, 232, 237-240 {207
r.riage, how far necessary, 38, 39

FACTORIES aAll, unnec;ssary, ;93 o 229
children in, 323-326 When mey be awarded against, 229

children in, parent
offence, 326

childsen in, trades ctions transfer of minor’s immovable
324-325 Aanctions 5 :

defined under the 31 ) . .
prevention of swetAnCtioNS lawsuit by grardian, 233

women in, 268-7 g 215
wamen in, mateP O Co g

women in, tradid ~233

EXPOSURE OF INFANTS

Feres with parents’ guardianship, 220
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FARM
servants, apprenticeship as, 318
servants, contracts of service of, 261-263
servants, not under Wage Act, 265, 320
work done on, when not Factories Act, 269

FATHER
deemed to have custody of children though does not
o reside with the mother, 329
domicile of child depends on that of father, 224
duety of tw support legitimate children, 128-130; 135;
136; 328, 329
"luty of to support illegitimate children, 132, 136, 329
ENFRAZC ©f s ilegitimate child, not entered on birth
apt’ . 134, 301
ENGAGEMENT . of legitimate children, 54, 223
to marry; see Faherit children, 129, 203
'aTE CHILDREN, SUPPORT

ENTERTAINMENTS

appearance of child
overcrowding at, whe

FSPOUSALS, 21-24

art of community, 62
EVIDENCE Sen paid to wife, 68

admissible in divorce actic
admissible in divorce actior

admissible in divorce action.
\ to age of child in criminal :,“ massed estate, 202

to age of child in procceding
s to age of child in sexuoal offenc
v to complaint in sexual assault ¢
va ctions for affiliation, 134 SePARATION
“ions for breach of promise, 23

voters s for seduction, 25 CTIVE WOMEN’S
voters ftenance cases sent abroad wit

voters foplice in abortion cases, 292!

¢ Avtenverial Com-
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GOVERNMENT INDUSTRIAL SCHOOLS
apprenticeship of pupils of, 356, 358
boarding-out of pupils of, 356
contributions to support of childten in, 355
children who may be detained in, 23Y, 350-352
children committed to; temporary detention of, 2435
detention in; regulations under C.P.A., 353 ef seg.
discharge of pupils from, 358 ¢ seq.
transfer of pupils to and from other institutions, 235, 358

GRANDPARENTS, 39, 131, 133, 189, 306

s

GUARDIAN  °
administra®cted { ward’s estate by, 230-232
appointms :220
asistance, in tn{ninor biading himself as apprentice, 316,
 Weopert .
assistanc , minor suing on coniract of service, how

fa) ngary, 321
assistandor; I o minor on trial, 247
child wrE 16 when dealt with under C.P.A., 351

consent .o minor accepting or repudiating inheritance,

1

consen actti:.'to minors’ contracts, 232, 237-240 (207

conseng {7to minor’s marriage, how far necessary, 38, 39

consentin ;to minor's will, unnccessary, 196

costs dace c;i; propréis, when may be awarded against, 229,
2 .

court as upper, interferes with parents’ guardianship, 220,
226

court as upper, sanctions transfer of minor’s immovable
property, 231

court as upper, sanctions lawsuit by guardian, 233

curator as, 221

for adoption proceedings, 215

duties of, 227-233
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GUARDIAN—Consinued
fathers rights as natural, 54, 223
gifts by, out of ward’s property, prohibited, 232
husband as wife's, see MariTar Power
income tax 8f minor, when paid by, 125
Liability of, for ward’s wrongdoings, 241, 244, 251
Jiability of, for ward’s doings, 241, 244, 251
magistrate ex officic, in certain cases, 316, 318
mother as, of illegitimate children, 226
mother as natural, after father’s death, 224, 225§
relezse of, 233
remunecration of, 227
removal of, 234
tutor assumed, 221 I
tutor dative, 222 i
tutor testamentary, 209; 221 :

tutor testamentary, right of moth.. . Yint, 224, 228

witness to the will appointing him, fbc, 220
woman’s appointment as, when hosb. Fmsent neces
sary to, 220 ;'

GUARDIAN’S FUND

amount of interest claimable from for y 62°T of child,
r

defined, 228 e, 64 [129
court’s right 1o advance money from, 23~ |

court’s right to authorise payments to = i1 from, 236
Master’s right to advance money from maintenance,

130, 230 atel

Master’s right to advance money from for purchase of

immovable property, 231

‘GUARDIANSHIP
defined, 219
duration of and release from, 54, 219, 234-236
nataral, of parents, 223-226
persons excluded from exercising, 220
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HEALTH
injury to child’s, as offence of cruelty, 328
measures against contagious diseases amongst sche
children, 337
measures against venereal disease, 293, 338
medical cleansing of children, 336
of women at childbirth, regulations to protect, 292
vaccination regulations, 338

HEIRS, sec WiLes
HOLOGRAPH WILLS, 198, 199

HORSE-RACING
offences connected with, affecting juveniles, 334-336

HOSPITALS
wsistance of, in treatment of juvenile offenders, 247

.HOSTELS, see CErRTIFIED HosTELS

HOUSEHOLD NECESSARIES
ontracts for; Hability of spouses under, §5-89

ILLEGITIMATE CHILDREN

affiliation actions; parpose to claim sapport for, 133

affiliation actions may be brought against deceased father
estate, 134

“ child ” in statates includes, 133

maintenance of;; both parents responsible for, 132, 13¢
329

maintenance of; deceased father’s estate, how far liabl
for, 132, 133

maintenance of ; father's responsibility for, under Mair
tenance Orders Acts, 136

maintenance of ; grandparenns’ liability for, 133

maintenance of; joint estate, when marriage in com
munity, liable for, 133

mother as guardian of, 226
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ILLEGITIMATE CHILDREN—Continued

name of father of, not registered on birth certificate of,
134, 301

name of mother alone required in natices as to Protected
Infants, 306

paternity of, decided in afhiliation actions, 133

paternity of, decided in proceedings under C.P.A., 135,

succession of, to parents, ab intesato, 191 329

succession of, to parents, by will, 192, 199, 204

when deemed deserted under Adoption Act, 215

and see ApuvrTeriNg CHiLbpreN, INcest, LEGimiMacr

IMBECILES
female, see Girrs anp MENTALLY DEFECTIVE WOMEN'S
ProTECTION ACT

IMMEDIATE BENEFIT
under antenuptial contract; how protected against credi-
tors, 98
ander antcnuptial contract; life policy as, 114

IMMIGRANTS
Indian; marriage of, 27, 43
undesirable, 281, 289
IMMORAL
habits; child may be removed from care of peron of,
Immorality Act; offences under, 288 [352
immorality of child; causing or encouraging an offence,
282
immorality of child; causing or encouraging; person
guilty of sent to Work Colony, 144
purpoacs; detention of women for, 278
purposes; procuring women for, 283-285
purpases; soliciting for, 287
tpouse as witnes for prosccution, in immarality cases, 297
surroundings; children in, dealt with under C.P.A., 351,
and see ImmicranTs, PRO|STITUTION {352
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IMMOVABLE PROPERTY
alienation of minor’s; consent of court when necessary to,
alienation of minor’s, minor’s remedies, 240 f231
falls into community without transfer, 61
purchased but not transferred during marriage in com-
munity; spouse’s rights to, 62
purchase of on behalf of minor, 231
rights of surviving spousc to deal with, 70
succession &b énrszstato to, of adopted child, 160

IN CAMERA
cases under C,P.A. heard in, 246
cases under Maintenance Orders Act, heard in, 138
cases under Public Health Act, heard in, 294, 339
committals under C.P.A. made in, 350
evidence of children given in, 248
power of court to hear cases, 280 .

INCEST
as a crime, 290
children born of cannot be legitimated, 192
children born of, rights of succession of, 204
children born of, rights 10 maintenance of, 132
persons gailty of, cannot benefit each other by will, 203
spouse as witness for prosecution, in charge of, 297

INCOME

attachment of, of person paying contribution under
C.P.A, 349

of minor, guardian must keep within annual, 230

of minor usable by parent for his support, 129

tax; abatements and reductions allowed in deciding,
121-123

tax; assessment of alimony paid to wife, for purposes of,
124

tax; amessment of minor’s income for purposes of, 12§
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INCOME—Continued
tax; asessment of spouses’ income for purposes of,
tax; *“ dependants ** for purposes of, 122 [123-124

INCOMPATIBILITY OF TEMPER

as ground for judicial separation, 151

INDECENT
assault, as an offence, 276
assault, not treated as a first offence, 249
behaviour as an affence; what constitutes, 279-280
evidence, 280-281
publications prohibited, 280, 291

INDIAN
father, responsibility for theft of cattle by child in Natal,
marriages; validity of, 27, 43 [245

INDIGENCE, sce Work
INFANTICIDE, 304

INFANTS
abandonment of, an offence, 303
advertisements for adoption of, prohibited, 217, 305
concealment of birth of, an offence, 304
defined, 305
exposure of, 303
in maternity homes, regulations as to, 308
neglect of, an offence, 303, 327 o 124,
protected infants, regulations as to, under C.P.A., 305-309
registration of birth of, see Birrn

IN FORMA PAUPERIS
divarce suits, 162

INHERITANCE, see IntEsTATE SuccEmion, WiLLs
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INSANITY

ne ground for divorce, 160

of husband; wife may apply for appointment of carator
bonis, 66, 67

of husband; wife may be appointed curatrix bonis, 54,
67, 78

person suffering from, cannot be guardian, 220

subsequent, as bar to action for divorce, 166

subsequent, as bar to action for judicial separation, 151

validity of marriage, how affected by, 30, 182

validity of will, how affected by, 196

vialence due to, as ground for judicial separation, 151

INSOLVENCY

as bar to guardianship, 228, 233

dispositions not made for value; gencral rule as to on,
97, 99

offences connected with, not treated as first offences, 249

of husband; illegal clause in antenuptial contract referring
to, 99

of husband; marriage settlement by husband on wife,
value of on, 97-100

of one spouse; cffects on other spouse and creditors,
105-109

and see ANTENUPTIAL Conrtracts, Lire Ixsurance
Povicies

INSTITUTIONS
for fecble-minded delinguents, 251
for reception of children, obstruction of inspection of,
ancertified, as “ fit persons ” under C.P.A,, 345 [345
uncertified or certified; transfer of children from,
and see CermiFiep INsTiTUTIONS [357-358

INSURANCE, see Lire Insurance Poricres

395



INDEX

INTERDICT
restraining father from removing children, 175, 224
restraining husband from alienating property pending
matrimonial suit, 67, 78, 149, 162

INTESTATE SUCCESSION
bases of law of, 187
of adopted children, 190
of illegitimate children, 191
of legitimated children, 191
of spouses to one another, 189, 192
order of succession, 188-190
principle of representation in, 188
relative succeeding by, rights of to life policy of deceased,
when comes into operation, 187, 207, 208 [117

INTOXICATING LIQUOR

allowing child to contravene law relating to, an offence,

employment of children to scll, an offence, 322 [332

employment of women to sell, prohibited in Transvaal,
260

person contravening law relating to, may be sent to Work
Colony, 144

person selling may not allow child in bar, 322

perwon selling may not allow premises to be uzed for
immoral purposes, 286

supply of, to children, an offence, 332

" INTOXICATION, see DRUNKENNESS

INVENTORIES
duty of surviving spotsc to make, 69
duty of tutons and curators to make, 228

JOINT ESTATE, see Communery o ProPERTY
JUDICIAL SEPARATION
alimony; wife’s claims to pending action for, 148
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JUDICIAL SEPARATION—Continued

alimony; wife’s rights to after, 153

as bar to trustee’s claims in insolvency proceedings, 105

as defence to claim for divorce on groend of adultery,
147, 155, 166

as defence to claim for divorce on ground of malicious
desertion, 147, 169

as ground for cancelling a trust under an antenuptial
contract, 101

children, custody and support of after, 153, 154

costs; contribution to wife’s pending action for, 148

definition of, 147

effects of on spouses’ property if marriage in community,
151, 152, 1583

forfeiture of bencfits of marriage after, }52

grounds for, 148, 149-151

grounds for as defence to action for divorce for adultery,
166

grounds for as defence to action for divorce for malicions
desertion, 169

interdict against husband pending action for, 149

in terms of private agreement, 148

jurisdiction in suits for, 1535

jurisdiction in suits for divorce, not affected by, 176

notarial separation no bar to action for, 148

setting aside of decree of, when ordered, 154, 155, 170

JURISDICTION

in suits for divorce, 175-180
in suits for judicial separation, 155-156
in soits for nullity of marriage, 185-186

JURY

women may not serve on, 295

JUVENILE AFFAIRS BOARDS, 3i8-319
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JUVENILE COURT, 246-247; 251

JUVENILE OFFENDERS

age of, presumption as to, 243

age of responsibility for crimes, 243

apprenticeship of, 252, 361

bail allowed to, 246

committal of to certified hostel, 253 .

committal of under C.P.A. to care of person with whom
he is, 251

committal of under C.P.A. ta care of relative or fit person,
252

committal of under C.P.A, to certified institution, 25%

committal of under C.P.A. to industrial school, 253

conviction of need not be proceeded 1o, 251

detention of, places for temporary, 245, 246

first offenders; treatment of, 249-251

medical and mental examination of, 247, 251

parents of ; responsibility for offences of, 244-245

probation, officers’ functions in regard to, 247, 250, 251,

reformatories; juvenile adult, 255, 258 [2ss

reformatories, when may be sentenced to, 255 e seg.

transfer to and from reformatoties of, 255, 257-258

trial of, ém camera, 246

whipping of, 252

KINDERBEWYS, 10, 41, 42
LAND, see Immovanre Prosenry

LAWYERS

women as, 259

LEGACIES
disinherited child’s right to maintenance before payment
of, 203
ieft on immoral or illegal conditions, 207
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LEGACIES—Continued
to adopting parent, valid, 217
to one spouse, a8 part of common estate, 61, 63
who may net aceept, 205-207
and see WirLs

LEGITIMACY
evidence against, when inadmissible, 164, 227
presumptions as to, 227
and see ILLEGITIMATE CHILDREN

LEGITIMATION
effect of on child’s right to succeed a4 snzesrato, 192
effect of on guardianship of child, 227
effect of on registration of child’s birth, 192
through subscquent marriage of parents; when effected,
191-192

LETTERS

sending of indecent, an offence, 280

LETTERS OF ADMINISTRATION

when issued to married woman, 209

LETTERS OF CONFIRMATION
father or mother does not require, 220
issue of to appointed tutors or curators, 221, 222 & seq
issue of to insolvent testamentary tutor, 228, 233
issue of to married woman; when permitted, 220

LEX HAC EDICTALL, 203
LICENCE

apprenticeship or living out on, 357
supervision of children leaving institutions on, 359

LIFE INSURANCE POLICIES
as exceptions to certain rules, 56, 61, 11§, 112
cruelty to child; penalty increased if child insured, 33C
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LIFE INSURANCE POLICIES—Continued

definition of in Insolvency Act, 113

definition of in Insurance Act, 111

effected by married woman, 112

effected by minor, 119

excepted from hasband’s comtrol, 112

for benefit of wife; execntion on prohibited, 117

for benefit of wife; wife’s right to indemnity in respett
of, as against community, 117, 118

for benefit of wife or child; Insolvency Act provisions,
113-118

for benefit of wife or child; provisions as to, when
premiums cannot be paid, 118, 119

made with intent to defrand creditors, 118

on life of protected infant, forbidden, 306

protected and unprotected portions of, 116, 117, 118

settled by antenuptial contract, forfeiture of on divorce,
173

scttled by antenuptial cantract, Joans raised on,-102

substituted policies, 118

that have endured three yean, effected by married woman,

protected, 117

that have cadared three years; insured’s protection in
respect of, on insolvency, 116

that have endured three years; rights to of heirs, on death
of insured, 116-117

LOCUS STANDI
of minor, 232
of unmarried woman, 35
of wife deserted by husband, 91
of wife during absence of hutband, 79
of wife judicially separated from husband, 92
of wife married in community of property, 63, 66,
88, 90, 91, 92
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LOCUS STANDI-—Comtinued
of wife married out of community of property, 77, 88,
90, 91, 92
of wife married with exclusion of marital power, 79,
80, 88

LUNATIC, see InsaniTy

LYING-IN HOMES
regulations as to, under C.P.A., 308-309

MAGISTRATE

as marriage officer, see MaRRIAGE

consent of to minor’s marriage, when required, 39, 40
ex officio guardian of certain minors, 316, 318

ex officio marriage officer, 43

issue of special licences by, 46-48

supervision by of Protected Infants, 307-308
women not appointed as, 259

MAINTENANCE, sce Arimoxy, MainTENance Orpers,
SurporT

MAINTENANCE ORDERS

Acts; British and Union reciprocal, 138, 139

Acts; provincial, regulating subject in Union, 135

édultcry of wife bar to claim for, 137

afflliation action excluded from definition of, in Uaion
Act, 139

amounts that may be ordered to be paid as, in Union,
137, 141

countrics wherein Union orders may be enforced, 139,

effects of, those of civil judgment, 138, 142 [140

enforcement abroad of orders made in Union, 141

enforcement in Union of orders made abroad, 141

enforcement throughout Union of orders of any province,

grounds for issue of, 136 {138
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MAINTENANCE ORDERS-—Comtinued
hearing of cases for, 137, 138
illegitimate children provided for in Acts, 133, 136
penal clause in Acts; who liable ander, 135, 136
provisional orders, 140, 141
transmission of orders to and from Union, 140, 141

MALICIOUS DESERTION
as ground for divorce, see Divorce
as ground for judicial separation, 150

MARITAL POWER
ceases on death of wife, 70
defined, 64
effects of when marriage in community, 64-66
effects of when marriage out of commaunity, 77

excluded by antenuptial contract, wife’s rights, 79, 80,

207, 209, 220
suspended after decree of judicial separation, 152

MARRIAGE
age necessary to, 30
annulment of,, see ANNULMENT oF MARRIAGE
banns of ; as notice to parents, 36
banns of ; regulations as to, 44-46

by antenpptial contract, scc ANTENUPTIAL CoNTRACTS

by special licence; regulations as to, 36, 37, 46-43
cohabitation after, 51, 86

cohabitation after, when intolerable, 149, 150
communications during, privileged, 296

conflict of laws relating 10, 28, 29

consent of parties necessary to, 29, 3§

consent of parties negatived by fraud or duress, 35, 183

consent of parties negatived by insanity, 182
consent of parties negatived by intoxication, 182-183

consent of parties negatived by mistaken identity, 183
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MARRIAGE—Continued

consequences of that cannot be excluded by antenupti
contract, 51-57

defined, 27
degrecs of relationship within which prohibited, 2
domicile; see DomiciLE [31-3

donations during; see DoNaTions
formalities necessarv to celebration of valid, 30, 43-4
husband’s marital power during; see ManiTar Power
in community of property; see ComuuNiTY oF ProPERT
medical officer’s duty to warn certain patients against, 29
Natal; when out of community, 59, 82
of female servant; effects on contract of service, 263
officers, appointment of, 43
officers, duties of, 30, 36, 317, 42, 44-48
of Indians and Mcohammedans; when valid, 27, 43
of minor; necessity for consent of court, 39, 40, 41
of minor; necessity for consent of guardian, 318, 39
of minor; necessity for consent of parents, 35, 36, 38|
39, 54
of minor; necessity for consent of step-parents or othei
relatives, 39
of minor; penalties attaching to secret, 38, 39, 204
of minor; ratification of secret, by parents, 37
of minor; when voidable at suit of parent, 37, 183
of minor; when voidable by minor, 37, 38, 183
of natives; when valid, 27
of widows and widowers; annws luctus, 42
of widows and widowers; kinderbewijs, 30, 41, 42
physical competence for, 30, 184
- presumption against between whites and natives, 289
proof of; 48, 49
proof of in bigamy cases, 289
proprietary rights of spouses after, 52, 53, 60, 82
registers, 48 :
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MARRIAGE—Continued
revokes certain wills, in Natal, 210
settlements, see MARRIAGE SETTLEMENTS
statutes relating to, 28
terminates minority, $4; 219
validity of ; essentials to, 29 &¢ seg.
void and voidable, 181
with deceased wife’s sister or husband’s brother, 31-320
with divorced wife's sister or husband’s brother, 32, 159
woman's legal capacity after, see ConTracys, Locus
STaxoi .
wotnan’s nationality after, sce NaTioNaALiTY
woman's status after, S4

MARRIAGE SETTLEMENTS
alteration of by court, 101, 102
alteration of by last will, 102, 103
alteration of smter oigos, 101
by husband on wifc; rules as to on husband’s insolvency,
forfeiture of on divorce, 173 [97-100
life policies forming; sce Lirx Insurance Pouicims
made by third persons on spouses, 74, 100, 103
succession provided for in, 74, 100, 103
trusts created over; cancellation of, 100-101

MASSING OF ESTATES, 202

MASTER AND SERVANT
Acts, 261
Acts, apprenticeship under, 317-318
Acts, offences under, 264
contract of service; duration and naturc of, 261-26%
damages; claim for by or against master, 265
illness of servant; provisions as 1o, 262-263
marriage or pregnancy of female servant, 263
minor servant; contract of service, how made, 320
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MASTER AND SERVANT—Continued
minor servant; criminal liability of, 321
minor servant; emancipation and right to sue unassisted
of, 321

and see DomEesTic SERVICE
MASTER, THE, see Guarnian, Guaroian’s Funp, WiLes

MATERNITY

benefit payable to factory workers, 270
homes, regulations as to under C.P.A., 308-309

MEDICAL
aid necessary to avoid penalties for neglect of child, 328
certificate of child’s fitness, under Factorics Act, 324
certificate of still-birth, 302 ‘
cleansing of children; regulations as to, 336
examination of juvenile offenders, 247
examination of protected infants, 307
examination of schools, 336
examination of women, 299, 300, 338
expenses claimable in affiliation actions, 133
practitioners; neglect of women at childbirth by, 293
practitioners, laws as to procuring abortion applying to,

292

MIDWIVES
persons not, assisting at still-birth; regulations as 1o, 302
regulations as to, 292-293

MINES

employment of children on, 322
employment of women on, 260; 322

MINISTERS OF RELIGION
as marriage officers, 43
women as, 259
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MISCEGENATION

as an offence, 287-289
as bar to voting at Transvaal elections, 14

MOTHER

consent of, to marriage of child, how far necescary,
35, 224

evidence of desertion may be given by, for Maintenande
Orders Acts, 136

 father,” in rule as to custody of children under C.P.A.,
does not include, 329

guardian of illegitimate children, 226

natural guardian after father’s death, 225§

rights of to appoint curator nominate, 225

rights of to custody of children, as against strangers, 54,
224, 223

rights of to custody of children of tender age, 174

and see SupPorT

MURDER
crime may be, if death resalts after cruelty or neglect of
child, 330
crime may be, if death results after procuring abortion,
juvenile charged with admitted to bail, 246 [292
juvenile convicted of may not be committed ta certified
hostel, 253

of new-born child; crime and punishment of, 303-304
MUTUAL WILLS, see WirLs

NATAL
deserted wife’s rights to sue husband by edictal proces
in, 179-180
Divorce Law; alteration of marriage settlements under,
173
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NATAL—Continued
Divorce Law; deserted wife’s property protected und
67

Divorce Law; length of absence before desertion esta
lished under, 169

Divorce Law; intervention by Attorney-General ande
163

Divorce Law; provisional period after decree of divert
under, 160

elections (Borough Councils; Health Boards; Town
Boards) ; voters at; see ELECTIONS

marrizges out of commuynity in, 59, 82

mother not natural guardian after father’s death in, 22¢

post-nuptial contracts in, 82-83

succession b intestato of spouses in, 193

wife’s earnings in, 83

wills; competency 10 artest, 197

wills; competency to make, 195

wills; guardianship, etc., ander, not a benefit, 205

wills; privilege attaching to which, 199

wills; revoked by subsequent marriage, 210

NATICNALITY

Acts of Union, 1, 2, 5,6

of married women, 2, 3, 6

of minor children, 3, 4, 7

of widows and divorced women, 3, 7

NATIVES

evidence of, married by native custom, 298

marriages between white persons and; presumptior
) against, 289

marriages of ; validity of, 27

provisions against miscegenation, 287-239
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NATURALISATION
of married women, 3, 4
of minors, 4, §
of widows and divorced women, 3
revocation of certificate of ; effects on status of family, 3

NECESSARIES
contracts for, 65, 83-89, 127

NEGLECT
of child, as an offence of cruclty under C.P.A., 327-331

of child, child dealt with under C.F.A., 343, 352

t0 exercise due care of child; guardian’s liability for
child’s offences, 244

aad see Cruerry, DEstiTuTion

-‘NOTARIAL DEEDS
women may witness, §1

)IOTAR!AL OR PRIVATE SEPARATION
m:ennpml contracts cannot be altered by, 157
‘as bar 0 trustee’s clamu in insalvency, 105
g defence w0 claim for divorce on ground of adultery,
“s invalid, 166
n&fmmd-m lordmarceongmnnclof malicious
* . desertion, 158, 169 _
:—‘c_nmnnuy of property; spouse™ ngln's under whea
;.. affected by deed of, 157, 153 )
aediton’ rights after,’156
eveditare’ nglm on contracts for pecesarios after, 86 »¢
'}ud:ml scparstion when granted in terms of, 148 [aeg.
0 bar to claing for judicial scparation, 148
valndityquetwmspmu, 156, 157, 158
‘mfe’uiﬁ;wmmmmef 56, 156

i e il mpd bt K, 20
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ORANGE FREE STATE
elections {School Bozrd; Town Council; Village Board);
voters at; sce ELEcTIONS

PARENTS

annulment of marriage at snit of, 37, 183

consent of, to adoption, 215, 216

consent of, to marriage of child, 35 e seq.

custody of;; when child may be removed from, under
C.P.A, 346, 351, 352 '

income of child derived from, assessed with that of, 125

natural guardianship of, 219, 223-226

offences by against children; increased penalties for, in
certzin cases, 285

responsibility of, for offences under Factory Act, 326

responsibility of, for wrongs committed by children, 241,
244-245

security by, for good behaviour of child, 244, 251

succession o imtestato of, 188

support by and of, sce SurporT

tacit emancipation of children by, 234-235

wills by, when privileged, 198, 199

and sece Farurer, Moruer, GuarpiansHip, SupPPoRT

PARLIAMENT
¢+ women not qualified as voters for, 9

PATER EST QUEM NUPTIAE DEMONSTRANT, 227

PATERNITY, see ILLEGITIMATE CHILDREN

PLACES OF SAFETY
for children, under C.P.A., 342-343
infants may be removed to, in urgent cases, 308
women detained for immoral purposes may be removed
to, 278

PORTIO LEGITIMA, 203
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POSTNUPTIAL CONTRACTS
made in Natal, validity of, 82-83
registration of antenuptial contracts postnuptially, 81

POSTPONEMENT OF SENTENCE, 249; 251

PRECIOUS STONES
Act; regulations affecting women, 260

PREGNANCY
at time of marriage as ground for nullity, 184
of female servamt, ground for terminating contract, 263
offence of attempting to procare abortion where no, 292
stay of death sentence on woman daring time of, 300

PREMIUMS
for adoption illegal, 217
for apprenticeship illegal, 316-317
PRISONS
juveniles charged with offences not detained in, 245, 246
women’s prisons; treamment of women in, 299

PRIVILEGED COMMUNICATIONS, e FvipEnce

PROBATION OFFICERS
attendance of at Jovenile Courts, 247
duties in reference to first offenders, st, 251
investigation and advice by, in cases ander C.P.A., 345
licences under C.P.A. granted under care of, 357, 359
spervision of child by, as condition of order wnder

C.P.A,, 251, 361

supervision of inmates of certified hostels by, 255

PROCURING ABORTION, mec Amonrion

PROCURATION
of women for immoral purposes, 283-285
" of women for intercourse with natives, 288
_parent or guardisn swisting, cxtra penalties for, 285
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PRODIGAL
moather or father if, can be removed from guardianship,
wife’s remedies if husband a, 66, 78 [226

PROMISSORY NOTES
made by women, 94, 95

PROSTITUTE
allowing licensed premises to be resort of, an offence, 287
causing or encouraging child to be, an offence, 282-283

causing ot encouraging child to be, penalties on parent,
285 :

child in company of, dealt with under C.P.A., 352

defence 10 charge under Girls’ Protection Act that girl a

definition of, 282 [277

offences connected with, 281-287

statites regulating criminal law concerning, 281
PUBLIC TRADER

contracts of married woman who is a, 39-90
PUERPERAL FEVER

- regulations as to, 293

QUARTA FALCIDIA, 203
QUARTA TREBELLIANA, 203

RACE MEETINGS

offences connected with, aﬁ'ectxng juveniles, 334-336
RAPE

as an offence, 275, 277

person guilty of not treated as Brst oﬂ'ender, 249

REFORMATORY |
apprenticeship order attached to sentence of detention in,
256-257
circumstances under which juvenile may be sent to, 256;
females detained in separate, 299 [257
. juvenile; age for detention in, 255 '
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REFORMATORY—Continued
juvenile adult; age for detention in, 255, 258
persons sentenced to, temporary detention of, 245
transfer of inmates to and from other institations, 255,
257-258

REGISTRATION, see ANTENUPTIAL CoNTRACTS, BirTH,
MaRrr1AGE

RE-MARRIAGE
after long absence, as defence to charge of bigamy, 290
after long absence, no defence to action for divorce, 166
of widow or widower, 30, 41-43

REPUDIATION
of inheritance by married woman, 207
of inheritance by minor, 207
of mutual will, see Wirrs

RESERVATORY CLAUSE, 199
RESTITUTIO IN INTEGRUM, 231, 239-240
RESTITUTION OF CONJUGAL RIGHTS, see Divorce

SCHOOL
attendance by children suffering from contagious discase,
attendance by unvaccinated children, 338 [337

attendance compulsory; age and standard of, 311-314

attendance compulsory; offence to employ child subject
to, 314

attendasice officers, 312

Boards; elections for, 18-20

Boards, local authority to enforce medical cleansing of
children, 336

Boards may secure detention of truants under C.P.A., 351

clinics, 336

medical inspection of, 336

principal’s duty to report to Juvenile Affairs Board, 319
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SCHOOL—Continued

SED
-]

teachers; corporal punishment by, 331

teachers; married women as, 260

teachers; right of to remove tobacco from pupils, 334
trades and industrial; training in of indigent children,
and sce GovernMENT INDUSTRIAL ScHooL  [314-31%

UCTION

. action for, 25

action for, evidence in, 25, 134

action for, included in action for affiliation, 25, 133

child liable to, dealt with under C.P.A., 352

minor personally liable for, 241

not a penal offence, 278

of child; causing or encouraging an offence, 282

of child; parent ordered to enter into recognizances
against, 283

of child; parent privy to, extra penalties on, 285

SENATUSCONSULTUM VELLEIANUM, 92

SEPARATION, see JupiciaL SEPARATION, AND NOTARIAL oR

PrivaTE SEPARATION

SEQUESTRATION, see InsoLvENCY
SERVANTS, see MASTER AND SERVANT
SETTLEMENTS

for benefit of adopted child, permitted, 217
and see MARRIAGE SETTLEMENTS

SEXUAL OFFENCE

against child; regulations under C.P.A., 343 2f s29.

against daughter by father; other children dealt with
under C.P.A,, 352

against woman; cvidence of complaint admissible, 275,
276
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SHOP ASSISTANTS
holidays of ; rights to pay during, 273-274
hours of, 272
hours of juvenile, 273
sitting accommodation for female, 273

SOCIETY FOR PREVENTION OF CRUELTY TO
CHILDREN
for child welfare; for prevention of cruelty to childres;
for protection of children
see SocieTies for reclamation of children
see CriLoreEN’s ProTEcTioN SociETIES

SOLICITING

for immoral purposes, an offence, 287
SPECIAL LICENCE, see Marriage
STEPCHILD

claims to compensation by, or because of injury to, under
Workmen’s Compensation Act, 268

included under “ child ” for Work Colonies Act, 145

and see MARRIAGE, SupPORT

STILL BIRTH
regulations as to under C.P.A., 302

STREET TRADING
allowing ot causing children to engage in, an offence, 332
child engaged in deaht with under C.P.A., 343, 351

SUCCESSION
alteration of provided for by antenuptial contrac:, 102,
103
antenuptial contracts may contain clauses a3 to, 74, 109
and see INTEsTATE SuccEssion, WiLLs

SUMMONS

by and against married woman, see Locus Stanni
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SUPPORT

applications for, 130

“child ” in statute for parposes of law of, 133, 329

contribution to widow for child’s, 362

duty of, general rules as to, 53, 127, 128, 129, 323

of child, by guardian, 229-230

of child, by parents; after divorce, 175

of child, by parents; after judicial separation, 153

of child, by step-parents, 63, 132

of child, child’s capital not to be used for, 129, 130, 230

of child, child’s esrnings may be used for, 129

of child, child’s income may be used for, 129, 230

of child committed to institution under C.F.A.; con-
tribution to, 254, 3483, 355, 360

of child, contributions towards out of Guardian’s Fund,

of child, failure of as an offence, 135, 328 {130, 230

of child, failure of, deemed desertion under Adeption
Act, 215

of child, failure of, poverty as defence to charge of, 328

of child of former marriage, a charge on the common
estate, 63

of child out of deceased father’s estate, if child disin-
herited, 129

of child, presumption s to custody to determine responsi-
bility for, 329

of collateral relatives, 131

of grandchildren or grandparents, 131, 133

of husband by wife, 53, 127

of illegitimate children; both parents respomsible for,
132, 329

of illegitimate children claimed in afhliation actions,
133-13%

of illegitimate children, Maintenance Orders Acts apply,

of parents by children; extent of duty of, 130 {136

of relatives through marriage, 131, 132
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SUPPORT—Continued
of wife after private separation; creditors’ rights, 86, 87
of wife after private separation; wife’s rights to, 56, 156
of wife, as duty of husband, §3, 127
of wife, cfiect of divorce on duty of, 127, 173, 174
of wife, failure of, as an offence, 133
of wife, failure of, as ground for maintensnce order, 137

of wife, “ wife " in Work Colonies Act, 143 .
and see NEcissariEs, ManTENaxce Orprps, Work
CoLowiEs
SURETIES

for minors, ebligation of, 240
in kinderbewys, 42

SURETYSHIP OF WOMEN
privileges applying to, 92
privileges applying to, when excluded, 93, 94
women signatories to negotiable instruments, 94

SUSPENDED SENTENCE
when imposed ; conditions attached to, 250, 251

SWEATING
provisions of Factory Act against, 269

THEFT
neglecting to restrain children from, as an offence, 332
persons guilty of who may be sent to Work Colonies, 144
wife assisting after, when guilty of, 206

TOBACCO
right of policeman or teacher to take from child, 334

supply of to children, as an offence, 333-334
TORT, see DeLicT
TOWN COUNCILS, see ELECTIONS
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TRANSVAAL
elections (School Board; Town Council; Village Coun-
cil) ; vaters at; see ELECTIONS

TRIAL, sec Crisivar Law, JuvesiLe OFrenpzRs

TRUSTEE
in insolvency, sce INsoLVENCY
life policy held by which cannot be kept up, provisions
as to, 118
undsr antenuptial contract, 100, 101
under will, not beneficiary in Natal, 205

TUTORS
assumed ; appointment of, 221
dative; appointment of subject to review, 223
dative; circumstances under which appointed, 222
dative; duties of, 227-233
dative; mother preferred to, for custody of child, 223
insolvency of; effects of, 228, 233
testamentary; appointment of by father, 221, 224
testamentary; appointment of by mother, 224, 225
and see GUARDIAN

UBL UXOR 1Bl DOMUS, 178

UNIVERSITIES
women in, 259

VACCINATION

regulations as to compulsory, 338

VAGRANCY
divorce where granted, in case of husband’s, 179
permitting, of children, offence in Transvaal, 332
person guilty of, may be committed to Work Colony, 144

VENEREAL DISEASE
as ground for divorce, 163
as ground for judicial separation, 151
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VENEREAL DISEASE—Coniinuad
as ground for nullity, 184
as ground for withdrawing from betrothal, 24
duties of medical practitioners with regard to, 293
duties of parents of children suffering from, 338
duties of persons suffering from, 293
offences connected with employment of persons suffering

from, 293; 338

offences connected with infection of others, 293
treatment of female patients by women practitibners, 338
trials connected with held im camers, 294

VENIA AETATIS, 235-236

VILLAGE COUNCILS, see ELEcTIONS
VOTERS, see ELEcTIONS

WAGES
of apprentices, 317
ofences connected with contravening determinations as

to, 266

offences connected with withholding, 264
of servants where rate of not agreed on, 262
paid to persons in Waork Colonies, 146
Wage Act; which employees come under, 265-266
W:ge Boards; functions of, 266

WHIPPING
as punishment of juvenile offender, 252
no fzmale may be sentenced to, 252, 299

WILLS
adiation, 207
adopted child’s right to succeed under, 199, 209
alteration of antenuptial contracts by, effects of, 102, 201
alteration of community of property by; effects of, 72,
benefit under; what constitutes, 205, 206 {201
benefit under, who may not accept, 205-207
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WILLS—Continusd

benefit under, who may not be left, 208, 204-20%5

codicils, 200

collation by persons wishing to share under, 208

compctency to make, 195

conditions in that are illegal, immoral, or imposible;

effect of, 207

definition of, 195

disherison; right of child to maintenance in spite of, 129,
* 203

election; principle of in regard to, 201-202

execution of notarial, 197

execution of privileged, 198

execution of underhand, 196

executors; appointment of witnesses to, as, 20§

executors; appointment of women as, 209

fideicommissa; rights of heirs and legatees, 208

fideicommissa; rights of adopted children to, 209

free testation; whom testator may benefit, 202-205

heirs; position of under will, 202, 207

heirs; succession @b fntestato on failore of, 207, 208

holograph, 199

illegitimate children; right to inherit uader, 192, 199,

mutual wills, 102, 200-202 {204

privileged, 198, 199

repudiation of, 102, 201

reservatory clause in, 199

revocation of ; by subsequent marriage, 210

revocation of ; presumption as to, 102, 210

safe custody of, 211

tutors, appointment of in, 205, 221, 224, 225

undue infiuence; effect of on, 206

validity of essentials to, 195

validity of, presumption as to, 195, 206

witnesses to; cannot accept benefits under, 205
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WILLS—Continued
witnesses to; competent, 197
writing-out of, as bar to acceptance of benefits under, 206

WITNESSES, see Evipence, Norartar Derps, WiLLs

WOMAN
married, suits by and against, see Locus Stawmpt

WORK
children unable to, support of by parents, 129
defined for purposes of Wage Act, 266
defined for purposes of Workmen’s Compensation Act,
offences by servant in relation to his, 264 f267
parents unable to, support of, 130
refusing to; as offence, 135, 331
refusing to; ground for detention in Work Colony, 142,
and sec EMpProYMENT, FACTORIES [143

WORK COILONIES
admission to of wives and children, 145
conduct of, 142, 146
detention in; period of, 142
order of committal to; appeals from, 145
order of committal to, at whose instance made, 143
order of committal to, procedure at making of, 143-144
order of committal to, release from and suspension of, 143
persons liable tu be committed to, 142-144
“ wife ¥ defined for purposes of Act, 145
women on advisory board of, 142

WORKMEN’S COMPENSATION ACT
compensation under, when and to whom pavable, 267-268
money paid to minor under, to be paid into hands of the
Master, 229

WRONGFUL DISMISSAL
damages for, 265
and sce MASTER aND SERVANT
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