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PREFACE.

r——rl—

TWENTY years’ experience as a student, and some ten
years of teaching, bave led the author, rightly or wrongly,
to the conclusion, that there is Toom for another textbook
on the important and dificult subject of English Land Law.
The class of readers by whom, as it appears to him, such
a book is especially needed, consists of those students who,
either at the Universities or elsewhere, have to get up their
law without the attractions, or distractions, of professional
surroundings. But he ventures to think that there are
others to whom the book will be useful

Needless to say, the author has not endeavoured to
recommend his work by originality of views, nor by
criticism of accepted doctrines. Modern English Land Law
is a dogmatic system, which rests entirely on authority ;
and its contents are, with a few exceptions, free from
doubt.

Again, the author has not allowed himself to dwell upon
that most fascinating side of his subject, its history and
antiquities. To say nothing of the fact that his own special
topic demands all his ability, and all the space at his
disposal, it would be useless for him to attempt to do again
what has been so well done by Sir Kenelm Dighy, in his
Introduction to the History of the Law of Real Property.
Tt is, on the other hand, the author's hope, that his book
may serve as an useful appendage to Sir Keneclm Digby's
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vi PREFACE.

work ; and he ventures to think, that the student who
fairly masters hoth, will have a sound acquaintance with
the principles of the subjeet.

But, in preparing his book, the author has kept two
objects steadily in view. In the first place, he has en-
deavoured to state the resnlt of the authorities, rather than
the authorities themselves. To the student unfamilbiar
with the professional atmosphere, the language of statutes
and judicial decisions is apt to be a trifle bewildering.
And if, to the inevitable difficulties of the authorities, are
added the difficulties of the commentator, the student may
be forgiven if he sometimes despairs. In the following
pages, the author has tried to eombine authority and
commentary in clear language. No one can realize more
fully than himself the ambitious character of this attempt;
it must be for his readers to say whether, or rather, how far,
he has failed. But against one misapprehension, the author
must protest. To give the cssence and meaning, rather
than the words, of the authorities, is not to neglect the
authorities. HEvery statement in the text will be found to
he fortified by the citation of its appropriate authority.

In the second place, the author has endeavoured to make
each statement in his book appear precisely at the point at
which the student would paturally expect to find it. By
the practitioner, anything that savours of method is too
often regarded with suspicion; but the author hopes to be
able to convince even the practitioner, that it is easier, and
therefore speedier, to consult a book based on a logieal
arrangement, than a work in which a mass of information
is heaped up in the traditional style. And, whether he
succeed or not, it is his duty, as well as his pleasure, to
show the student the advantages of approaching a subject
on & well-considered plan, expressly designed to avoid
repetition and omisgion. That he has not lived up to his
ideal in this respect, the author is only too painfully aware.
But it has been some satisfaction to him to find, as the
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work has progressed, that the fragments of the puzzle have
seemed gradually to fit into one another.

It is the author’s grateful task to acknowledge the kind-
ness of those who have assisted him in his work. To his
friend Mr. J. E. Harman, B.A., of Lincoln's Inn, who has
spared time from his professional engagements to read the
whole of the proof-sheets, his warmest thanks are owing.
Although Mr. Harman takes, of course, no responsibility
for the correctness of the statements in the book, it is due
especially to him to say, that be considers the eoncluding
part of Chapter XXV (on the powers of trustess) to be
birelevant to the matter in hand. No doubt he is strietly
right; but the author hss, after much reflection, and
consultation with other’ friends, deeided that, while the
pages in question can hardly incomvenience any reader of
the book, they may be of considerable convenierice to the
readers for whom it is primarily intended.

Those who have some practical acquaintance with the
infinite mechanical difficulties of a work such as the present,
will readily extend to the auther their sympathy on the
subject of the somewhat formidable list of Errata, with
which it commences. That this list is not much longer, is
due largely to the kindness of Mr. T. W. Marchall, B.C.L,,
of Linecoln College, who, in addition to the labour of
preparing the Index, has voluntarily nndertaken the final
revision of the proof-sheets for the press.

Finally, the anthor desires to acknowledge the courtesy of
the Warden and Fellows of All Souls College, who have
accorded him exceptional privileges in the use of their
valuable library, during the preparation of his work.

Barttor COLLEGE ;
Aprit 3o, 18g9.
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[The author regrets that limils of space prodibit him from gquoting the

references to the Law Journal Reports, as well as to the Law Reports.

But,

as the date of each decision i3 given, the reader will hare no difficulty in turn-

ing tu the proper volume.]
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MODERN LAND LAW.

PART I,

THE NATURE OF INTERESTS IN LAND.

CHAPTER L

OF CORPOREAL HEREDITAMENTS, AND THE THEORY
OF TENURE.,

Lanp rights are distinguished from all other rights by the What is
faet that their exercise is circumscribed by conditions of f,];;jl,’,‘ge”
locality. But it does not follow that all rights thus limited Law?
in their exercise are the appropriate matter of Land Law.

Land is so essential to the existence of all human beings, that
every system of law recognizes and protects a formidahle list
of rights connected with it. The poorest and humblest of
Her Majesty’s subjects has a right to walk along the high
road, upless he iz detained in gaol or a lunatic asylum, or
some other compulsory harbour of refuge. And, though
perhaps it would be strange to say that a man had a right
to be in gaol or in a lunatic asylum, yet, if be be an appro-
priate subject, the State will take care fo keep him there,
and so to bring him into permanent relaticnship with a piece
of land; for gaols and asylums must stand on the ground.
Again, every one, who is decently clad and apparently well-
behaved, bas a right to enter a public church at proper hours;
and the church stands on a piece of land. Nevertheless, these
rights do not form part of the subject matter of Land Law,

JENES, B
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2 MODERN LAND LAW. Part I.

in the technical sense. They are conferred by Public Law
upon all the subjects of the State.

Conversely, many of the numerous duties which are imposed
upon individuals and corporations in respect of land, do not
fall within the sphere of Land Law. An oceupier of land
adjoining a highway, who hangs out a lamp or other
projection to the danger of the passers-by, is hable, as for
a breach of duty, at least if damage ensue!, The owner of
land must pay the special taxes imposed upon him in respeet
of it. But these duties and liabilities do not constitute part
of the subject matter of Land Law.

Even those rights and dulles concerning land, which are
created by volunlary act, do not necessarily form part of
Land Law. If T trespass upon my neighbour’s land, that
offence is dealt with under the Law of Torts. If T agree
to purchase a piece of land, or if I buy a ticket for a stall
at a theatre, my rights in respect of those transactions will
be governed by the Law of Contract; and yet they may
very well be said to be rights concerning land. What, then,
iz the appropriate subject matter of Land Law ?

The useful distinction between jus ia personam and jus
i rem will parlly help ws. A right which can only be
enforced against a specific individual or individuals is not
the subject of Land Law, in the technical sense. If I agree
with the lord of a wanor for the exclusive right of selling
refreshments on a village common at a particular fair, and
a rival tradesman sets up a refreshment stall on the common
on the day in question, ¥ may have an action against the lord
for his breach of contract. But I have none against my rival,
still less against his customers, on the plea that my interest
in land has been damaged? Some instances of so-called
¢equitable rights,” to be hereafter explained, are on the
border line; but, broadly speaking, the rule is good, that
a mere jus in pereonan docs not amount to an interest in

U Tarry v. Ashion (1876) 1 Q. B. D, 314.
® Hillv. Tupper (1863) 2 H. & C. 121,
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Chap. 1. OF CORPOREAL HEREDITAMENTS. 3

land, such as is properly dealt with under the head of
Land Law.

On the other band, rights which ean be enforced against Jura in
any one who infringes them, innocently or intentionally, and o
which have land for their immediate subject matter, are the
appropriate sphere of Land Law, and are spoken of as
“ interests in land.’ They may be of greater or less extent
or value, ranging from complete ownership to temporary
user of a limited kind; but if they are physically exercised
over land, and if they will be protected by Courts of Justice
against infringement by strangers, they are interests in land.

They are often catalogned under the misleading fitle of Heredita-
hereditaments ; and the mame is too firmly fixed te be ments.
discarded, even though some of these interests never did

and many do not now pass, directly or indirectly, to the

heir of the owner on his decease. A much better collective

title for such interests is real property,i. e. intercsts which can Real pro-
be recovered g, or specifically, from those who wrongfully perty:
interfere with them. But the term reaxl properfy has, like-

wise, been used in more than one sense; and the student

must, once and for all, be wared against the danger of
supposing that the technical terms of Land Law are trust-
worthy guides to its principles.

What rights concerning land shall be treated as jum in
rem, and therefore as constituting interests in land, is a
matter for any given system of Law to decide for itself; and,
in the case of English Law, will appear from the following
pages.

Hereditaments, then, for we must use the term, fall into two Corporeal

. and Ineor-
primary ¢lasses of Corporeal and Incorporeal. The distinction poreal

Heredita-

is an important one, although the explanation usually given | *H

of it is absnrd. It is said® that a corporeal heredifament is
a substantial and permanent object, such as land; while an
incorporeal hereditament is a ‘right issming out of a thing

1 ¢, g by Blackstone, Commentories, IL. ehs. 2 and 3; Goodeve, The

Modern Law of Eeal Property, zrd ed., p- 12.
B 2
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4 MODERN LAND LAW. Part T,

corporate,” such as a right of way. But this is, obviously,
an illogical eonfusion between rights and the subject matter
of rights. It cannot be made the basis of a classification
of hereditaments, which are themselves rights, or groups of
rights, recognized and protected by Law. A litile thought
will convince us that the Law cannot act direcfly upon any
inanimate object, such as land, If we can suppose the
whole of our legislative machinery, Crown, Lords, and
Commons, to be assembled in view of a piece of land
which 1t is desired to convert from pasture into arable,
and solemnly passing a statute to the effect that the field
in question shall agsume the character dcsired, we are also
bound to believe that the field would display a chilling
indifference to the whole proceedings. The only way in
which the Legislature could achieve its object would be to
order some person or persons to effect the desired change.
In other words, Law can only act through human beings;
and it is concerned, not directly with land, but with the
rights and duties of men and women in respect of land.
When, for example, we speak of a conveyance of land, we
do not really mean that the land itself is conveyed, but that
some 1nterest 1 1t 1s transferred frore 4 to 5.

The difference between Corporeal and Incorporeal Hercdita-
ments is, in fact, not one of kind, but of degree. Tt comes
to us from a period in the history of Law in which great
store was placed upon possession, or, as it was called, seisin,
and very little upon any iuterest which was not accompanied
by seisin or possession. It is not quite true to say that this
Is the pecultar mark of a primitive period; some stages of
Law, which we should call primitive, set great store upon
mere title, as opposed to possession. But it is true to say
that, in what we call the feudal period of Law, possession,
and especially possession of land, was worth a great deal
more than mere title; and our Larnd Law is still strongly
feudal in character. The feudal idea of property was that
of possession guarded by the strong hand; and feudalism
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Chap. L. OF CORFOREAL HEREDITAMENTS. 5

paid very little regard to elaims not accompanied by
possession, or, as they were called, ‘mere rights” This is
the true principle of the distinction between Corporeal and
Incorporeal Hereditaments: the former are those interests which
carry possession, the latter those whick do not1, On the horder
line come those interests which do not now confer possession,
but which will do so at some future date. Sometimes these
are classed as Incorporeal Hereditaments 2, and this is, no
doubt, the correct plan. But, as feudal ideas died away,
the importance of the distinction was lost; and we now often
have future interests treated as Corporeal Hereditaments.

The same princfple reappears in otber phrases. When our Estates.
present Land Law was assuming definite shape, the interest
of the feudal possessor was all in all. It was he who repre-
sented the land in ite public aspect, who rendered its dues
to the State. The terms on which he held it determined his
status, his estate; and it is only a late and lax terminology
which confers the title of estate’ upon any interest which
does not carry possession. No doubt, the man who is estated,
or possessed, may be estated for a greater or less time, And
so we have the estate in fee, or perpetual right of possession,
the estate in tail, the estate for life, and so on; &ill the term
“estate’ comes to mark the duration, rather than the scope
of the interest., But, none the less is it true, that no interest
is entitled, in strictness, to be called an estade in land, unless
it confers actual possession upon the person in whom it is
vested.

In respect of private law, seisin was of equal importance.
The feudal possessor was, for the time being, master and
controller of the land, Only by slow degrees was his ahsolute
discretion restricted in favour of future claimants. After

! Observe how Bracton, a strong femdaliat, who has dutifully eopied
the Roman definition of Res Incorporales up o a certain point, swerves
at the last moment, and says of them, guae non possidentur sed gquasi. That
ig, for him, the decisive test (De Legibus Anglice, lib. ii. ch. 12).

? . g by Mr. Joshua Williams, Principles of the Low of Real Property,
17th ed., part ii.
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the power of alienation had been conferred on landowners
by statute!, the feudal possessor alone could exercise it
by the direct method of investiture, or Zivery of seisin; the
claims of a person not in possession might be transferred by
deed, but this was a good deal like transferring a lawsuit.
Above all, the feudal possessor alone was immediately con-
cerned with the mysteries of Zenure, a notion which still
lies at the foundation of English Land Law, and whick we
must now proceed to explain,

The doctrine of English Law is, that no subject of the
Crown and no foreigner can be solely interested in any piece
of land within the limit of the British Empire, It is not,
as is sometimes said, that the rights which a man may
exercise over a piece of land are different in kind from those
which he may exercise in respect of a sheep or a watch.
It is in their extent, not in their nature, that interests in
land differ from interests in chattels. For while it frequently
happens that a single individual is exclusively interested in
a particular chattel, and so that he may deal with it in any
manner not forbidden in the interests of the public; this
canmot be the cage with regard te land, The individual
claiming to exercise rights over land will always find that
there ie some one else whose interest must be respected;
and, although the restriction which such a consideration will
Place upon his action may be extremely slight in a given
case, still it exists, and has legal consequences,

But this iy not all. Rival interests in the same subject
mafter may conceivably be related in different ways. They
may arise from independent sources, and be wholly unconnected
with one another in point of duration and devolution. Thus,
an Act of Parliament may confer upon the owner for the
time being of Whiteacre the right to walk across Blackacre,
and this right will serionsly impede the enjoyment of Black-
acre. Butitis a right which will be in no way connected with
the ownership of Blackacre, in the matter of origin, duration,

! 18 Edw. L, (1290} e. 1 (Quia Empiores).
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Chap. I. OF CORFPOREAL HEREDITAMENTS. 7

or devolution. The two interests will have totally different
histories, connected only by the identity of subject matier,

English Land Law, however, requires that every estate
in land shall be conmecled with some other estate in the
sense of having been creafed out of it. Once created, and
the creation may have taken place centuries ago, the estate
may be transferred any number of times, if the legal formali-
ties be observed. But the original connexion wilh what we
may call the ‘parent estate’ will survive, until, in the course
of nalure or by premature extinction, either estate ceases to
exigt. If the faects of the original ereation cannot be proved,
as frequently happens, the derivative estate will be deemed
to have been created by the Crown, out of that ahsolute
and plenary ownership which, according fo Englhsh Law,
can exist 10 the Crown alone in respect of land.

For an explanation of the origin of this remarkable theory,
which still colours the whole of Euglish Land Law, the
reader is referred o the works dealing with the history of
the subject!. Tts practical consequences, once numerous and
important, have by reason of modern legislation almost dis-
appeared. Nevertheless, a failure to Lear it in mind is
responsible for much of the difficulty experienced by students
in grasping the principles of English Land Law; and, even
now, the doctrine sometimes leads to practical results. It is
responsible, amongsl other things, for the peculiar incidents
of Escheat, Forfeiture, and Distress.

The principle of Escheat is exceedingly simple, and, given Escheat.
the theory of Tenure, inevitable. 4 grants to 5 an estate in
land, creating it out of a larger interest vested in him (4).
If the estate granted to B were expressly confined to a short
period, e.g. for seven years, or even for A’s Jifetime, no one
wonld donbt that, upon its expiration, 4 (or his representative)

Y o, g. Digby, 4n Introduction to the History of the Law of Real Property,
3rd ed,, ¢h, I seets, I and il The student who really desires to master
the sabject will pursue his ingniry in the pages of the great Fremch
historian, Fustel de Coulanges, See, ospecially, his Origines du Systime
Féodal, and his Recherches sur Quelgues Problémes &' Histoire, Essay T,
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8 MODERN LAND LAW, Part I.

would resume possession of the land, by virtue of his greater
interest. The same rule holds good if the estate be limited
to B and his lineal descendants; when these fail, the estate
will be at an end, and 4 or his representative will resume
possession, by virtue of his still subsisting interest, which,
g0 long as B’s estate lasted, was said to be in reversion, as
distinct from 5’s estate, which was in possession.

But now, let us extend the doctrine, by supposing that
the estate of £ is given for the longest period recognized by
our law, viz. in fee simple, or for so long as B has any heirs
capable of inheriting it. Such an estate cannot be creafed at
the present day; for the statute of Quiz Empiores?, previcusly
referred to, whilst expressly sanctioning transfers of estates
in fee simple, has always been held to prevent their creation
de wovo by any one but the Crown. Accordingly, the rela-
tion of tenure set up by the transfer of the fee simple from
4 to B will not be a tenure between A and 5, but between
B and the person of whom 4 ‘held,’ i e. the person out of
whose estate A's own fee simple was originally created. And
when B’s estafe comes to an end by failure of all his beirs, it
is that person, and not 4, who will be entitled to resume
possession, unless B or his representative should, as be is
perfectly entitled to do, bave previously transferred to C,
in which case it will be the failure of ("¢ heirs which will
terminate the estate, and so on. The principle is precisely
the same in this case as the others; with the exception that
it is not the failure of the heirs of the original donee, but
of the last holder, which causes the expiration. It is, perhaps,
for this reason that, in such a case, the claimant i1s =aid
to come in, not &y reversiom, but by esckeat. In theory, how-
ever, his interest has existed all the time, though it has not
conferred possession.

But it 1s a far ery to 1290 ; and, in the absence of special
circumstances of evidenee, it is very improbable that any
record of the transaction which originally created the estate

' 18 BEdw. L {(1290) c. 1.
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Chap. I. OF CORPOREAL HEREDITAMENTS, 9

will have survived. And, as no one can make good a claim
to land without some cvidence, positive or presumptive, of title,
it usually happens that the land is claimed by the Crown, in
whom, by the doctrine before alluded to, the ultimate reversion
is deemed to be vested . The presumption is, that any inter-
mediate owner would have put in a claim, had he been in a
position to prove it, And this he may, in fact, do at any time
before a peaceful possession of twelve years by the Crown has
barred hostile claims by virtue of the Statutes of Limitations.

In addition to the natural case of escheat caused by the on cor-

death intestate and without legal heirs of the tenant in fee E‘ffgé?“ of
simple, there formerly often occurred what may be termed an
artificial escheat, which resulted from the fietion of corruption
of blood. When a man had been adjudged to death for
felony, or, having taken sanctuary for erime, had abjured
the realm, or had been outlawed 2 upon a charge of felony,
he lost his estates, and his issue, and even his collateral
relations, were deemed ineapable of inheriting through him.
His estates, therefore, went (subject to the claims of the
Crown) to the persons of whom they were “held” This
artificial escheat was abolished {except in the practically
obsolete case of outlawry) by the Forfeiture Act of 1870 %

The mention of artificial escheat brings us naturally to the Forfeiture.
closely connected, yet perfectly distinet doctrine of Forfeiture,
which is likewise an obvious result of the theory of tenure.

Not only did feudal principles require thai every estate in
land should be deemed to be ‘held of ’ a superior; they de-
manded that the estate should be liable to destruction upon

! This statement only applies to ordinary sccage estates. In the cases
of copyholds and newly enfranchised socage estates, the lord of the manor
can usually establish his claim by escheat.

% i.e. declared to be out of the pretection of the law, usually for non-
appearance to an accusation. A man could mot be convicted in his
absence.

3 a3 & 34 Vict. ¢. 23. § z. The procedure of outlawry in civil cases
was abolished by the Civil Procedure Acts Repeal Act, 1870 {42 & 43
Viet. v. 56. § 2). Butb it still exists in eriminal procedure. (Sec Statute
Law Revision Act, 1888, § 1 (2).)
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10 MODERN LAND LAW, Part I

breach of any of the conditions, tacit or express, upon which
it was originally granted. Thus, every feudal estate was
originally given upon the condition that the recipient would
loyally support the domor, especially in war. This condition
was symbolically expressed by the ceremonies of homage and
fealty, which bound the recipient to the donor. A breach of
this condition involved forfeilure; but as in England, unlike
Continental Turope, all military allegiance was due to the
Crown alone, the Crown not unnaturally claimed all forfeitures
arising from treason against itself. In the early days of
English Land Law, it skilfully estended this claim to cover
cases of atlaint for felony, thereby depriving the convict’s lord
ol his escheal. Afier a severe struggle, however, the claims
of the Crown on felony were compromised for the right to
enjoy the land for a year and day, without being accountable
for < Waste,” or depredations. This right of ° year, day, and
Waste’ was, in praclice, usually compounded for by the
person who claimed the escheat, But the matter is now
of litile importance, as the Crown’s claim of forfeilure (except
in the case of outlawry) was abolished by the Forfeitura
Act, 1840

Not only did the eonviction of crime entail a forfeibure of
the offender’s estate, but so also did the commission of any
other act deemed to be inconsistent with the conditicns upon
which the estate bad been granted, more especially if such aet
appeared in any way to jeopardize or deny the title of the donor.
Thus, for example, the commission of Waste %, the attempted
alienation by feoffment of an interest greater than the estate
of the alienor?, or {o a prohibited object, such as an alien or
a corporation®, the fraudulent admission of the title of a hostile

' 33 & 34 Viet. ¢. 23. § 1. Outlawry in eivil cascs was abolished by the
Civil Procedure Acts Repeal Act, 1879 (42 & 43 Vict. ¢. 50, § 3).

* 6 Edw. L. (1278) ¢. 5. TForfeilure for Waste was indirectly abolished
by the abolition of the Writ of Waste (3 & 4 Will. IV, {1833) c. 27. § 36).

¥ Now abolished by the statute which deprives a feoffment of ¢ tortious’
operation (8 & ¢ Viet. (1B45) ¢ 106. § 4).

! Asio aliens, abolished by 33 & 34 Viet. (1870) ¢. 14. § 2,
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Chap. L. OF CORPOREAL HEREDITAMENTS. 11

claimant !, all at one time resulted in forfeiture. And for-
feitures of this kind were usnally, though not invariably,
claimable by the original ereator of the estate, or his repre-
sentative. But most of them have become obsolete, and it
is made a question by a very learned writer?, whether a
forfeiture can now ever be incmrred without a breach of
express condition. As will appear, however, in due course,
forfeiture can still be incurred by a eopyhold tenant, as well
as hy any tenant who attempts to alienate in defiance of the
restrictions contained in the Mortmain and Charitable Uses
Acts, and by improper dealings with ecclesiastical henefices.
On the other hand, forfeitures even upon breach of express
condition have been substantially restricted by recent legis-
lation.

Lastly, the peculiar remedy of Distress, which still dis- Distress.
tingnishes the landlord from all other private creditors, had
its direet origin in feudal relationship, and is a common mark
of all tenures. The incident enabled the lord, whose services
were withheld, to bring pressure to bear upon his tenant by
selzing all the goods upon his tenement ®, or, possibly, all the
tenant’s goods within the lord’s jurisdiction ; for the incident
of Distress was, In early times, closely connected with that
jurisdiction which itself had much to do with the developement
of Tenure. The loxd could not sell the goods; and the
tenant could at any time replevy them, by making good his
default, or by giving security to abide the event of a decision,
if be disputed his lord’s right. But the power of levying
a Distress survived the disappearance of feundal jurisdiction,
and became incident even to tenure by lease for years, a com-
paratively modern developement. Ultimately too, in the case
of Distress for ren?, the lord acquired the right to sell the

! Practieally abolished by the Fines and Recoveries Act, 1833 (3 & ¢
Will. IV. e, 74).

? Challis, The Low of Real Property, 2nd od., p. 130.

3 The right of distress against tenants was clearly reserved by the
Statnte of Marlbridge, 1267 (52 Hen. IIL c¢. 3}, which attempted fo
prohibit other kinds of distress,
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12 MODERN LAND LAW.

goods distrained, and pay himself out of the proceeds! ; a remedy
infinitely superior to the old eumbrous process by which, after
lengthy delays, the tenant was outlawed, and his property
seized into the lord’s hand 2. But, except in the case of copy-
holds, the remedy of Distress is now so generally connected
in practice with terms of years, that it will be better to reserve
further consideration of it till we deal with that subject.
We now proceed to consider the various tenuree in detail.

a2 W. & M. (168g) st. L e. 5. § =.
? Pollock and Maitland, Iistory of English Low, 1. 335.
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CEHAPTER IL

TENURE IN B0QCAGL.

At the present day there are but three fenures of practical Knight-
importance in English Law, Tenure by Knight-service, serviee:
the original and most characteristic of all tenures, was
expressly abolished by the Restoration Parliament of 16601
Its features survive only in the more modern tenures which
have borrowed from it. Tenure by Divine Service, or in Frank-
Frankalmoigne, though not obsclete, is practically confined almoigne.
to the ancient endowments of ecclesiastical corporations; it
is very doubtful whether it would be held to apply to any
lands acquired by such corporations in modern times, eveun
though a licence for such acguisition had been duly obtained.

The chief feature of this tenore, that it imposed no duties
upon the tenant other than those of a spiritual chacacter,
rendered it exceedingly valuable in the days in which the
amount of a man’s liabilities to the State depended largely
upon the extent of his land. But, under modern conditions
of citizenship, this feature has eeased to be of importance;
and a discussion of the subject would have no practical
value. The peculiaribies of corporate ownership of land
arise, not from the nature of tenure, but from the special
nature of corporations, and will be dealt with at a later

stage.
1 12 Car. IX. e. 24. § 7 {5). The abolition operated as from Feb, 24,

1646, the date of the passing of a similar Act by the Long Parliament
during the Civil War.
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14 MODERN LAND LAW. Part .

tsgﬁie%z There remain the three tenures of Soecage, Copyhold, and
"~ Leaschold. And of these we will first deal with Socage, or,
as it is often called, Freehold L
Tenure in Socage probably represents an attempt on, the
part of the framers of English Land Law to reconcile the
theory of tenurc with cconomic conditions which they did
not seriously wish fo disturb, but which they desired to
express in feudal terms, During the later Middle Ages,
the institution of great landed properties, in the hands of
single owners, was gradually gaining at the expense of
the older institution of communal villages, in which a
number of farmers held small undivided shares in common
fields. With a scanty population to draw upon, the great
landowners had found themselves compelled, under one
pretext or another, to exact labour services from the farmers
of neighbowring villages, in order to get their domains
cultivated. As these farmers were often fairly substantial
persons, the amonnt of services which counld be exacted from
them was rigidly fixed by custom, which, in this case, no
g:‘,‘f, ii:d doubt originated in some compact. From the fact that the
“service” of the socager s generally connected, in the Middle
Ages, with his * suit”’ to the great landowner’s court, we may
draw the inference that the landowner originally established
his claim by virtue of his public position as the State’s local
official, endowed by the State with certam powers in return
for public services, Be this as it may, it is fairly clear that
the fendal lawyers who gradually established the prineiples
of English Land Law, chose to cxpress this arrangement by
saying that the farmer “held ” his land < of’ the great land-
owner, on render of suit and service. Sometimes the entire
village wounld owe snit and serviee to one great landowner ;
in which case the domain of the latter and the common lands
of the village would unite to form this typical land unit

! Until the abolition of tenure by knight-service, the term *freshold’
would notf, of course, have distinguished socage from military feuure.
The latter was, par excellence, * free’ tenure,
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Chap. IT. TENURE IN SOCAGE. 15

of the later Middle Ages, known as the Manor!. In other The
cases, the different farmers would owe suit and service to Manor.
different landowners; and so the socager of later times is
not by any means always the member of a manorial group.
Sometimes, again, the socager was a genuine fenanf of the
land of his lord, i. e. the latter had actually granfed to him

a portion of his domain in return for fixed agricultural serviee.
Ullimately, historical origins were lost, and socage tennre
became merely a generalization for a number of arrangements

by virtue of which land was beld. Gradually the features

of the arrangement, in many respects imitated, as has been
said, from the genuine tenure by knight-scrvice, became
stereotyped into the following incidents :—

1. Feaity. The fundamental duty of the tenant, to support Fealcy.
his lord in all his lawful undertakings, was expressed by the
oath of feally, which can, in theary, still be demanded from
every socage tenant. It was mnot so strict as the military
oath of Homage, by which the tenant actually became the
man’ of his lord 2; but it implied a general promise to main-
tain the lord’s interest. 1t must, however, be remembered
that it could only be demanded by the creator, noi by the
mere transferor of a socage estate. In early times, no doubt,
breach of fealty involved a forfeiture. It would be difficult
to specify any act which at the present day would work a
forfeiture on that ground ; unless il were the refnsal of the
oalh of fealty itself .

! The author must not be understood to suggest that every manor
comprised, in the later Middle Ages, an abserbed township. But it seems
probable that the maners which did nof do so were more or less imperfect
in character. This is not, however, a book on history.

3 Devenio vester homo. Express saving was made of the duty which the
tenant owed to the king. ¥For the form of the osth of homage, sec Co.
Litt, 64 a. A curious note in Hargrave's and Butler’s edition meniions
that the ceremony of kissing, a part of the ceremonial of homage, was, by
virtue of an Act of Parliament (18 Hen. VL. No. 58}, omitted during the
Plague in casea in which the king was a party. Hoemage was oceasionally
rendered by socage tenants (Co. Litt. 85 a). It was abolished by 12 Car. IL
(1660) €. 24.

* For the form of the oath of fealty, see Co. Litt. 67 b,
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16 MODERN LAND LAW. Part 1.

2. Service. It was likewise an essential feature of the
doctrine of tenure, that the tenant should make some con-
stant return to his lord for the estate conferred mpon him,
As we have said, ¢ suit and service ’ was the normal cxpression.
But, as the elaims of feudal tribunals were gradually reduced
by the Crown, and as the military landowner ceased to repair
to the king’s army with his ¢suit’ or following, the first
branch of the expression tended to become mcaningless, af
least for socagers!. The services were at first rendered in
kind ; but, with the increased supply of coin and purchase-
able lahour, the practice grew up of commuting the persenal
service into money payment., There was the less difficulty
in this, that the service of the socager was, on the one
hand, non-milifary, and, on the other, according to a doctrine
early established, of fixed quantity2  The superior con-
venience, both to lord and tenaut, of the payment in money
led te its general adoption about the end of the thirteenth
century ?; and allhough, at the time of the Great Plague,
the scarcity of labour made the great landowners anxious
to return to the system of service in kind, they were, on the
whole, unsuceessful in the attempt, at least so far as socagers
were eoncerned.

This failure was of more than temporary incenvenience
to the great landowners. TFor while the value of labour,
ag compared with that of other necessaries, has substantially
risen since the thirteenth century, the value of money has
steadily and substantially fallen, So that the money pay-
ment which, in the thirteenth century, represented a fair
equivalent for two days’ labour a week throughout the year,
has long been considered too trifling to be eollected, and has,
in the vast majority of cases, fallen into abeyance, The

! Of courso, where the socage cstate is held of the lord of a manor, the
‘suit’ is a genuine liability.

3 Co. Litt. 85 b.

! Littleton (§ 119), however, expressly says that ‘in divers places the
tenants yot do such serviees with their ploughs to their lords.” And we
have noright to suppose that such a statement is mere legal fiction.
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Chap. 1T, TENURE IN SQCAGE. 17

result has been, not merely a direct pecuniary loss to those Conse
legally entitled to claim it, but the still more serious con- 2
sequence that their titles have been lost for want of that
evidence which the regular receipt of rent would have so
admirably supplied. This is the chief reason why the Crown
reaps the benefit of the greater number of the escheats which
ocecur., But there is no reason why a rent should not be
reserved on the creation of a socage estate; and, in point
of fact, socage rents are occasionally met with!. Such rents
certain as were incident to auy of the tenures abolished
by the Act of 1660 are expressly reserved by that Act; and
are, accordingly, now incident to the socage tenure mto which
such abolished tenures were converted 2

3. Religfs were also a curious adoption from military tenure. Reliofs.
There can be little doubl that, in the latter, estates for life
were for a long time the greatest interests recognized. But
the natural forces which always malke for heredity gradually
established the rule that a lord, when applied to by the heir
of his deceased tenant for a continuance of his ancestor’s
estate, should not refuse the request, at least in suitable cases.
As an equivalent, however, for the favour, the heir paid a
sum, varying with the value of the land in question, by way
of Religf. This practice was extended, without any historical
justification, to the lands of socagers; and the custumal
which, in the statute book, poses as the Statute of Wards
and Reliefs 3, states that the free sokeman ®shall double his
Rent after the death of his Ancestor,’ as an equivalent of
the knightly Relief. The elose connection between rent and
Reliei 1s shown by the fact that the lord may distrain for
the latter, as well as for the former?,

* The tenement referred to in the case of Da Bepuvoir v. Owsn (1850)
(5 Exch, 166, and 16 M, & W. 547}, as being held of the manor of
Stratfield Mortimer ¢ by fealty and the rent of nine shillings yearly,” was
a socage tenement,

? 1z Car. IL (1660) c. 24. § 5.

¥ 28 Bdw, I, {1300) st. L. {4). The dateis rcally uncertain.

* Co. Litt., 9T a. Coke (ib. g1 b) was of opinion that if service were
in kind, no relief could be claimed on the tenant’s death,

JENKS- C
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18 MODERN LAND LAW. Part I,

4. Heriots. Clearly distinguishable from Reliefs, yot often
confused with them, is the right of the lord, on the death
of his tenant, to seize his best chattel. This incident is really
far more appropriate to military and to copyhald tenures, than
to socage. In the first case, it is said to owe its origin
to the practice adopted by great landowners of furnishing
their tenants with armour, to be returned upon the tenants’
deatlh, The seizure of the heriot in these circumstances may
originally have been a genuine attempt to recover the armour,
which afterwards degenerated into an illogical tax. TIn the
case of copyholds, the incident is said to mark the originally
servile character of the tenant, whose lord seized one of his
chattels, in token of his right fo claim them all. But fhe
incident 15 oceasionally found in socage tenure; and, where
it can be proved to have existed as a custom from time
immemorial, it may be enforced I Apparently, the property
in the heriot vests in the landlord from the moment at which
he indicates his choice® There is another kind of heriot,
claimable under express reservation, and knewn as ¢heriot
serviee” Tt seems that this can be distrained for in the
ordinary way, as rent®; but the customary heriot can only
be seized *.

5. Wardskip., The custody of infant heirs wag one of the
most valonable privileges of the lord in the case of milttary
tenures; and, though no principle demanded its extension
to socage, the natural tendency of legal systems towards
uniformity effected this result. But wardship in socage is
a very different thing from wardship in chivalry. In the
first place, it does not belong to the lord, but to the next
of kin who, as not being of the blood of the ancestor through

Lord Zouche v. Dalbine (1875) L. B. 10 Exch, 172,

? Viner's Abridgment, sub tit. Heriot (I 1.

7ib. (E) 4. Tho point appears te be, that herict serviee must he
claimed during the continuance of the estate in respect of which it is
payable (except where attached tc a fee simple before Quin Emptores).
A recent case of heriot servieo was mentioned in Williams v. Burrell (1845)

1 C. B. 403, But the validity of the reservation was not discussed.
4 Woodland v. Muantel (1552}, Plowden, p. 94.
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Chap. IT, TENURE IN SOCAGE, 19

whom the heir claims the land, can never inhertt it, and who,
therefore, is under no temptation to hasten his own claim by
getting rid of his ward. As the custumal formerly referred

to says— The ward of an lheir that holdeth in Socage, if the

Land or Inheritance descend of his Mother's side, then it
belongeth to the next Friend on the Father’s side, and con-
trariwise !’ Agpain, the infancy of the heir in socage only Only il
lasts till he attains fourteen, whereas that of the heir in 47"
chivalry did not cease till he was twenty-one? Finally, the Fiduciary.
guardian in socage is strictly accountable for bis management

of the land, and can take no profit for himself?; whereas,
subject to a provision for the infant heir, and to certain
restrictions upon Waste4, the guardian in chivalry might

make hiz profit of the land.

But the importance of wardship in socage has been greatly Specially
diminished by two statutory provisions. The Act which ggﬁﬁ:iﬂ,
abolished Military Tenores in 1660 authorized the father
of any unmarried child to dispose of the custody after his
death of such child, until it should attain twenty-ones. Such
disposition may be effected by deed or Will executed with due
formalities, and carries with it the right to the administra-
tion of the ward’s lands, to the exclusion of the guardian
in socage. Agmain, the recent Guardianship of Indfants Act,

1886, appoints the mother of an infant who survives its
father, guardian of the infant$, either alone or conjointly
with any guardian appointed by the father. A woman may
also appoint by deed or Will guardians of her unmarried
children, to act after her own death and that of their Pather,
either solely or in conjunction with those appointed by the

! 28 Edw. I (1300) st. I, (7). # Cop. Litt, 87 h.

3 jh. founded on Statute of Marlbridge, 1267 (52 Hen. III), c. 17.

* e, g.in Magra Corfa, 9 Hen. IIL. (1225) c. 4, and Stat. West. L (1275)
e, 2I.

5 13 Car, IT. (1660) ¢. 24. § 8. The powers of the section are conferred
upon fathers who are themselves under the age of iwenty-one; but this
provision was, so far as appeintments by will are concerned, repealed by
the Wills Act of 1837 (7 Will. IV & 1 Vict.-c. 26. § 7).

S Apparently, whether it is married or nat (49 & 50 Viet. u. 27. § 2).

C 2
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20 MODERN LAND LAW, Part I.

father ; and may even provisionally nominate guardians to
act in conjunction with the father, in case the Court should
be of opinion that he is unfit to act alone!. Although the
father’s powers under the Act of 1660 can only be exercised
in the ease of unmarried children, it seems clear that the
marriage of such children, after the father’s death but before
attaining majority, will not terminate the guardianship?; and,
doubtless, the same rule would be held to apply to the mother’s
appointments, Her guardians, if duly entitled to act, have
all the powers of those appointed by the father under the Act
of 16608

Guardianship in socage is, then, confined to cases in which
an infant heir (under the age of fourteen) has no parents
living, and no guardian appointed by either of them. In
such an event, however, it is presumed that, antiquated as
the institution may appear, the guardianship in socage
would devolve on the next of kin ineapable of inheriting.
If he dies, however, before the ward attaing fourteen, the
guardianship does not pass to his executors, nor can he dis-
pose of it ; it is an office which belongs to the next of ki of
the infantt If the infant is entitled to two socage estates,
coming to him by different lines of deseent, it was the opinion
of Coke that these estates should be administered by the
different next of kin of the infant, each side faking that
which he eould not inherit; while the custody of the heir
would go to the first of the guardians who seized him 5, It
must be remembered that guardianship in socage arises only

' 45 & 5o Vict. (1886) c. 27, §§ 2 and 3. For a case in which the powers
conferred by the Act have been applied, see In re G— (1892, 1 Ch. 292),

? Eyre v. The Counless of Shaftesbury (1722) 2 P. W, at p. 109, There has
been a doubt whether the marriage of a female ward will not terminate
the puardianship.

¥ 49 & 50 Viet. {1886} c. 27. § 4. _

* Co. Litt. go a. TLittleton went so {ar as to say that the executors of
a deceased guardian in socage could not be made liable for their testator's
misappropriations, as the Writ of Aceount did not lie against executors,
But the Writ of Account has long since been supersedsd by equitable

remedies; and it is highly improbablo that such an argument would
prevail at the present day. % ib, 88,
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Chap. I1. TENURE IN SOCAGE. 21

on descent 5 an infant devisee or purchaser of a socage estate
hag, as such, no grardian in socage! On the other hand,
a guardian in socage has the administration of incorporeal
hereditaments belenging to his ward, although these are not
the subjects of tenure, and cannot, therefore, of themselves
confer guardianship %,
6. Dower and Curtesy. The former of these two incidents Dower.
entitled the widow at common law to a life interest in one-
third of the socage lands of which her hushand was at any time
during the marriage solely seised, or to which he was entitled
in possessiom, for an estate of inheritance, i.e. in fee simple
or fee tail, provided only that any children which she might
have borne to him would have been capable of inheriting
such estate in default of alienation. The incident of Curtesy Curtesy.
entitled the husband of a female temant in socage to a life
interest in the whole of the lands of inheritance of which
she was actually seised, from the time that issue capable of
inheriting was horne by her to him. These incidents, which
have been greatly modified by recent legislation, will be dis-
cussed when we come to deal with interests in land aequired
by marriage 3
Other incidents of socage tenure were abolished by the Abolished
Act of 1660*  Of these may be mentioned :— incidents.
#. dids, which embodied the general duty of supporting Aids.
one’s lord in the concrete form of money payments. At first
uncertain, then stercotyped by custom, these payments were
finally fizxed by statute, both as to occasion and amount, at
the ¢three reasonable aids.” They were payable (2} when-
ever the lord was captured in war, to provide his ransom,
(8) to contribute towards the expenses of knighting hig eldest
son, (¢} to furnish a marriage portion for the first marriage

! Quadring v. Downs (1677) 2 Mod. 176.

2 Co, Litt. By b. If the infant inherits incorporeal hereditaments only,
he may cheoose his own guardian. If, however, he i3 too young to do
so, Coke thought it ‘most fif, that the next of kin, to whom the in-.
heritance cannot descend, should have the custody of him.” ib.

3 Post, cap. xvi. ? 12 Car, I1, «. 24.
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of his eldest daughter!. The amount which the tenant might
have heen called upon to pay under the first head seems to
have remained uncertain; the two latter claims were satisfied
by a payment of a shilling for every pound value of the land 2
Curiously enough, the Act of 1660, while it expressly abolishes
the two latter aids, makes no mention of the first ®; but it
is hardly probable that a claim fo an aid for the ransom
of the lord’s body would receive serious attention af the
present day,

8. Primer Sereins and Fines on Alienation, hoth abolished by
the Act of 1660 ¢, only apphed to those socage estates which
were held directly of the king, * without mean.’ Primer seisin
was the king’s right in such cases to one year’s value of
the land which descended to the heir of his deceased tenant?,
Fines on alienation were payments demanded for licence to
alienate lands held of the king, as against whom the statute
Quia Fmptores did not hold®. Tenure in capite tisell was
abolished, as a special form of socage, by the Act of 16607;
but a socage estate ean, of course, be held directly from the
Crown at the present day. Vast quantities of such socage
estates have been created in the Colonies during the last
eenfury.

So far, we have assumed that every instance of socage
tenure is that known as < free and eommeon socage,’ 1. e, socage
distinguished, on the one hand, from base or villein socage, of
which we shall have to speak later on, and, on the other,
from those few special varieties which are recognized by the
law, and which we may now enumerate.

1. Serjeanty, which occurs only in the case of estates held
directly of the Crown, in which the service to be rendered by
the tenant consists in some personal, but honounrable actS.

! Magna Curte (1215) ec. 12, I5.

: g Edw. I. (12375) c. 36 (West, L}; 25 Edw. III (1350) st. V. . 11.

% 12 Car II. (1660} 6. 24. § 1. *ih. ¢ Co. Litt. 47 a.

¢ Qriginally, alienation without such licence would, of course, have
worked a forfeiture. This rule was altersd by 1 Edw, IIL (1327) st. IL
v, L2,

T 12 Car. IL, (1660) c. 34. § 7 (3). * Co. Litt. 108 h.
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Formerly Serjeanty was of two kinds, viz. Grand Serjeanty,
a special form of military temure?!, which implied the ren-
dering of some imporfant ceremonial serviee, and Petit
Serjeanty, where the service to be rendered was that of
gupplying some small article, presumably for the royal use %
The honorary services of Grand Serjeanty are expressly re-
served by the Act which abolished military tenures ®; and it
is presumed that the only way by which these illogical pro-
visions can be reconciled is by freating Grand Serjeanty as
a special variety of socage. Istates conferred by the Crown
in recognition of distinguished public services are generally
held hy Petit Serjeanty.

2. Gavelkind, It is perhaps hardly correct to spealt of Gavel-
Gavelkind as a tenure; it 1s rather a local custom which kind.
affects certain lands, whether held hy socage or copyhold
tenure. The custom is recognized officlally by the Courts;
which will presume its application to all lands within the
county of Kent, and allow it to be proved in any other case
by the party asserting its existence. Where the custom is
presumed or proved to exist, it varies the common law in the
following particulars, which, though they might more logically
be explained under various heads, it will be convenient to
state bere once for all.

(a) Estates of inkeritance descend fo all the maies in the same No primo-
degree equally. In other words, the common law rule of &eniture.
primogeniture is excluded, This peculiarity is recognized by
the so-called statute De Praerogative Regis, a custumal of the
fourteenth century®.

(8) The surviving husband or wife takes a lfe interest in Curtesy
a motety of the lands of the deceased spouse, by way of Curtesy or %‘;ier_
Dower, but subject to forfeiture on remarriage, or, in the case of
the widow, incontinency 5. This is quite different from the
rules of the comman law, as will hereafter appear.

L Co. Litt. 105 b. ? ib. roB a.

3 rz Car. IL (1660) c. 24. § 7 (3)- ! Printed as 17 Edw. IL (e 17).

% See the case of Stoe v. De Thirling of =1 Edw. I, guoted in Robinson on
Gavelkind (sth ed.), 133, and De Prasrogativa Regis (17 Edw. IL) e, 16(6). It
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Infant’s (¢} dn infant can alienate By feoffment at the age of fifteen .
:}::Ina At the common law, an infant cannet make a binding convey-
ance of land except under special circumstances,

These are the only peculiarities of gavelkind which at the
present day are of practical importance. But two other rules
formerly distingnished lands subject to the custom of gavel-
kind :—

Noescheat  (4) They did not escheat for felony, though they were liadle to

for felony. Jorfeiture for treason and felony®. In the latter case, the lands
went to the felon’s heirs, subject to the Crown’s ¢ year, day,
and Waste. Presumably, the rule would still apply to the
case of outlawry on a criminal charge.

Early (¢) Gavelkind lands were devisable before the Statute of Wills,

f;’s‘f;;;f_ Though the existence of this rule has been doubted, it must
be taken to have been decisively affirmed, at least for legal
purposes, by the great case of Launder v. Brooks, tried in
the King’s Bench in 163932,

Tt seems the better opinion that, although the Court will
take judicial notice of the custom of gavelkind, and of the
peculiarities of the rule of deseent, a litigant relying on any
other gavelkind rule must make express mention of it in his
pleadings 2. *

Burgage. 3. DBurgage or Borough Engliskh, a peculiax custom of descent
affecting lands in certain ancient boronghs. The name
"Burgage” 1s applied by Littleton to a whole variety of
socage tenure®; but it is now usually confined to the special
rule by which such lands descend to the youngest son, or
even collateral heir, of a deccased tenant. It is found also
in copyhold tenure. Like all other special customs, its exis-
tence must be proved by the party relying upon it. Other

appears to be settled, though at one time it was doubtful, that the birth
of issue is not essential to a husband’s claim for Curtesy in gavelkind.

! This rule was recognized in the recent case of Maskel's and Goldfinch's
Comtract (1895, 2 Ch. at p. 528). But the same caso shows that the Courts
are somewhat reluctant to act upon it.

? De Progrogativa Regis (17 Edw. IL) ¢ 16 (4). 3 Cro. Car. 561.

* ib, 562. 5 Co. Litt. 108 b,
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customs are enumerated by Littleton as frequently found
in ancient boroughs!; but there is no ‘burgage tenure’ of
which the Courts will take judicial notice. When validity
is given to such local rules, it is by virtue of the general
principle that a custom, if it fulfil certain requirements, is
entitled to recognition by the Counrts®.

1 Co. Litt. 108 b-116 a.
? For the qualities essential to the support of & custom, seo Blackstone,
Comm. (4th ed.) L. pp. 74-70.
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CHAPTER III

ESTATES IN SOCAGE. THE ESTATE IN FEE SIMPLE
AND THE ESTATE TAIL,

By the terms of his tenure iy settled the character of
a man's legal interest in land. But it is necessary also to
ascertain, in any given case, the amount of his interest,

The best guide to the amount of a man’s interest in land
is the duration of that interest. If it be an interest which
may endure for an incalculable period, the rights eomprised
in 1t will be very extensive, since it is unlikely that the
exercise of them will prejudice subsequent interests in the same
land. If the interest be liable to be terminated by a remote,
but not impossible contingency, such as the failure of issue,
the rights comprised in the interest will be proportionately
restricted. If, finally, the inferest be calculated to endure for
a comparatively short period, the beneficial rights comprised
in it will be few ; for the exercise of extensive rights would
be likely to prejudice the intcrests of future owners. It must
be remembered that, in this connection, ne account is taken
of restrictions 1mposed in the interests of the community at
large. These, as has been said, are not a matter of Land
Law, but of Public Law,

The three degrees of duration to which allusion has been
made are known to English Land Law as the Estate in Fee
Simple, the Estale Tail, and the Estate for Life respectively.
Of these in their order, beginning with the greatest.

The Estate in Fee Simple may be described as the historical
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outcome of a series of encroachments on the original principles
of femmre. There can hbe little doubt that the earliest
tenancies were of a temporary and precarious character, the
tenant holding at the wiil of the landowner, who allowed
him te use a portion of his land. The purely economic
relationship of owner and occupier soon, however, became
intimately connected with the personal relationship of lord
and man, which was a relationship for life, or at least until
one of the parties violated the terms of the corpact. Thus
the typical estate became an estate for the life of the tenant,
or, perhaps, for the joint lives of the lord and his man,
Gradually, the practice of allowing the issue of a deceased
tenant to succeed to the estate of their ancestor grew np, and
produced the inheritable fee; collateral heirs being subse-
quently recognized. Finally,the power of alienation, definitely
guaranteed by statute in the year 12901, completed the
character of the Estate in Fee Simple of the present day.

The modern Estate in Fee Simple, then, may be defined Definition.
as that interest in socage tenure which can be freely alienated
by its owner during his life, and which will, on his death,
if left undisposed of by him, descend beneficially? to the
next heir or heirs, lineal or collateral, and however remote
in degree, of the last purchaser. It is evident that the
statute Quia Empiores® indefinitely extended the inheritable
qualities of a fee simple, by making it descendible, not merely
to the heirs of the original tenani, but to the heirs of the
tenant for the time being. So that it can, in faet, never
come to an end except by the total failure of heirs of the
last holder, when it will go by escheat to the representative
of the original creator, if he can he found *.

1 18 Edw. 1, c. 1 (Quia Emplores).

2 The Land Transfer Act, 1897 (60 & 61 Vict. c. 65), makes an important
alteration in the form of descent. It does not, however, change the
beneficial deseent of the Estate in Fec Simple. (See post, eap. xii).

3 18 Edw, 1. {1200) c. 1.

* The technical differences between the fpurchaser” and the existing
tenant will be explained in the chaptor (No. xii) on Inherilance.
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Rightsof  Such an estate is manifestly capable of subsisting as long
;ﬁef;:mnt as the system of law which recognizes it; and the tenant
simple.  in fee simple is, as has been said, not restricted in his
treatment of the land by any consideration for subsequent
interests. If he or his predecessors in title have created or
suffered the establishment of any minor interests derogatory
to their powers, he is, of course, bound to respect such interests.
For example, if a tenant in fee simple have granted to a
neighbour a right of way over his (the grantor’s) land, neither
he por any heir of his nor purchaser from him may, so long
as the righl of way exisls, do any act which obstruets the
exercise of it. But, subject to such eonsiderations, the tenant
in fee simple may use and dispese of the land in any manner
that he pleases. He may alter the course of hushandry,
convert pasture inte building lots, open and work mines,
fell timber, dig lakes, pull down or erect buildings, and, in
fact, Jet the land go to ruin or keep it in a state of efficiency,
just as he pleases. Or again, he may dispose of it completely
or partially, for any length of time, and on any terms he
may choose; except that (¢) he cannot directly create another
estate in fee simple in it, such a course heing probibited
by the statute Quiz Empiores?, and (8) he canmot create any
interest to be held by terms of copyhold tenure, save in special
eircumstances 2. It might, indeed, appear that the claim of
the Crown to mines of precions metals, reasserted with success
in the recent case of The Atdorney-Qeneral v. Morgan®, was based
upon a restriction of the rights of a tenant in fee simple. But
a study of the arguments employed in that case, and in the
great Case of Mines, reported by Plowden®, will show that
the right of the Crown is based on prercgative, not on the

' 18 Edw. L (ra2g0) e. 1. [If there are any serviees due for the land,
they are to be rendered by the alience, and to be apportioned if part only
of the land is transferred (e, 2).]

* The Copyhold Act, 1Bg4 (57 & 58 Viet. ¢. 46, § 81). And even if such
an interest be lawfully created, it at once becomes vested in the grantee
‘ag in free and common socage.” This is one of the very few cases in
which a new fee simple can be created at the present day.

3 18g1, r Ch. 432. * Comm. 310 (ann, 1568),
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ordinary principles of tenure. Where a fee simple is liable
to be put an end to by the happening of a contingency,
as in the case of a fee simple subject to an executory devise
over, the tenant may be restramned from committing wun-
reasonable or, as it is oddly called, ' equitable’ Waste!. But
we are here dealing only with the ordinary case of the fee
simple absolute.

It remains to be said of the fee simple, that it can be Method of

transferred only by solemn deed inter vivos, accompanied by ﬂ;;m
what are known as * words of inheritance,” or by last Will
duly executed. The classical form of the words of inheritance
is *and his heirs,” following the name of the transferee. Thus,
a limitation ‘to X and his heirs,” in an appropriate instrument,
gives A a fee simple. By the express provisions of the Con-
veyancing Act, 1881 % a similar limitation to X ‘in fee
simple * will have the like effect ; but this, it would seem, 1s
the only permissible alternative of the old classical form, so
far as deeds are concerned. It has, however, long been the
rule that, in the construction of Wills, any expression which
appears to indicate the testator’s intention to devise a fee simple
will be hcld to have that effect; and this rule has reeeived
statutory recognition in the Wills Acl of 18372 Tt nced,
however, hardly be pointed out that, even in a Will, it is always
better for a professional draftsman o use correct terms of art,
as to the meaning of which there can be no dispute, than to
trust to the chance of a court of justice putting the right
construction upon the words of a man who can no longer be
consulted as to his intentions,

Next in point of duration to the estate in fee sumple, is the Estate
estate in fee tail, which depends for its main characteristics on Tatl.
the statute De Donis Conditionalibus, passed in the year 12854,
From the preamble of the statute, we learn that there had De Douis.
been a dispute concerning the proper construction to be put upon

* Twrner v. Wright {1860) a De Gex, F. & J, 234.
7 44 & 45 Viet. c. 41. § 51, 3 7 Will. IV, & 1 Viet. . 26. § 28,
t 13 Edw. L. st. Lo¢c. 1.
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certain forms of expression used by the conveyancers of the
thirteenth century. For example, if an estate were given to a
man and his wife ef Aeredibus de ipsis viro et muliere procreatis,
it was claimed that the domees, immediately on the birth of
issue, might treat it as a fee simple absolute, and alienate
it accordingly, to the prejudice, not only of the donor, but
of the expectant irsue. And this claim was asserted, even
though the express condition were added by the instrument
of creation, that if the donees should die without heirs of their
bodies begotten, the land should revert to the donor or his
heir. A similar claim was asserted, and, apparently, with
equal success, if the gift had been originally to 4 ef Zeredifus
de corpore suo exeuntibus, Upon the birth of issue, 4 would
treat the estate as a fee simple absclute, regardless of the
contingency that his issue might die in his lifefime. This
explanation is interesting, as showing that the power to
alienate estates in fee simple was exercised in practice before
its express confirmation by the statute Quiz Ewptores!; and
also as showing that the Courts bad already began to treat
the word ‘ heirs” as indicating merely the extent of the estate
taken by the donee, not as conferring any specific interest on
the person who might happen to be the donee’s heir. To use
a modern expression, the word ° heirs’ was already treated
as a word of limitation, not as a word of purchase. And
this construction was not so unreasonahle as might at first
sight appear, even in the days when Wills of land were not
recognized. For we must remember that, until a man is dead,
1t never can be certaln who will be hie heir—nemo est haeres
viventis. Anpd it was abharrent to all feudal prineciples that
an estate should be conferred upon an unascertained person.
But, however reasonable such a construction might in itself
be, it was very unpopular with the great landowners who had
created many of fhese estates, and who saw their chances of
reversions diminish by its adopfion. And so, joining their
interests to those of the expectant heirs, they procured the
! 18 Edw. I. (1290} ¢. 1.
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passing of the famous statute D¢ Donis Conditionalibus?, by The
which it was, in effect, enacted, that the donee of such estates %tf,f,‘fe o
should have no power to alicne as against either his issue or
the donor; but that, on his decease his issue, and upon failure

of these the donor or the donor’s heir, should take the land
per formam dowi, notwithstanding any attempted alienation by
the donee. The statute did not, in theory, convert the estate

of the donee into a mere life estate; for his alienations in fee
were only made voidable, not void, and could only be defeated

by the active interference of the issue or reversioner claiming
under the statute® The tenant in tail is, in fact, a tenant

in fee with limited powers; and it is, no doubt, a recognition

of this fact which has conferred upon his estate the name of
Jeodum talliatum or ¢ fee tail,’ 1. e. fee cut down or reduced,

The two examples quoted by the statute D¢ Dowis do not, Species of
in fact, exhanst all the varieties of estates tail, which, for f:fla tes
practical purposes, may be described as four, viz. :—

(1) The estate in {ail gemeral, one of the examples quoted, Tail
which arises where land ig limited ‘to 4 and the heirs of his general
body,” or, in deeds executed since the commencement of the
Conveyaneing Acl, 1881, ‘to .4 in tail,” or, in a Will, “to 4
and his issue, or other analogous expressions? Such an
estate is descendible to all the issue of the donee in accordance
with the ordinary canons of inheritance ; but it cannot descend
to his collateral heirs,

(i} The estate in tail wmale (or female) gemeral, which is Tail male
limited in preeiscly the same way as the last, except that the éaei?;:]a_le)
qualification of sex is introduced—e. g. “fo 4 and the heirs
male of his body,” or ‘o 4 i fail male’ (by the Convey-

! 13 BEdw. 1. (1285) st. L v. 1. “ Co, Litt. g36 b.

3 There is anthority for saying that, if the intention to create an estate
tail be clear from the eontext, the so-called ‘words of procreation * need
not be expressed, even in a deed. A limitation by deed to 4, son of B,
and to the heirs males of 4, has beon held to confer an estale in tail
maile. FReresford’s Case (1607) 7 Rep. 41. But such a limitation would
involve great risk. In the absence of clear context, a limitation  to 4 and
his heirs male’ would confer an estate in fee simple descendible to all
heirs of either sex.
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ancing Act, 1881). Such an estato is descendible to all the
issue of the donee, being of the specified sex, according te the
ordinary eanons of inheritance 2,

(iii) The estate in a1l special, which iz limited to the issue,
not of one, but of two persons, who must, of course, be of
different sexes and capable of lawful marriage. A limitation
“to 4 and the heirs of his body by M, or, “to M and the
beirs of her body by 4, are typical examples. In such cases,
only the issue of the two persoms named can inherit; and,
of course, they inherit as heirs of the person to whom the
estate is first limited. In the case of a devise, any language
clearly signifying a similar intention will suffice. But
there appears to be no statuory method of shortening the
expression.

The limitation may be in the first instance to two or more
persons and their issue, e.g. ‘lo 4 and M and to the heirs of
their bodies” THere the effect of the limitation will depend
upon whether 4 and M are capable of intermarriage, as being
of different sexes and not within the prohibited degrees. If
so, whether they are at present married or not, they will
take a joint estate tail, descendible only to their joint issue.
If they are not so capable, they will {ake a joint estate for the
life of the survivor, with remainder o the lineal heirs of each
of them in equal undivided shares, as tenants in common 2.

As no limitation ean be made in favour of the issue of
an unspeeified person, it follows that an estate in tail special
must always become an estate in tail general after the first
descent 8,

! Limitations in tail female are, in practice, almost unknown ; and it
has even been suggested that they wauld be invalid. But there seems to
he no gaod ground for such a suggestion. In a recent case, Lord Black-
burn expressly (but unnecessarily) said, that a limitation to heirs female
of the bady would be valid. EFarl of Zefland v. Lord Advocate (1878) L. R. 5
App. Ca. p. 523.

? Co. Litt. 182 a. The praetical result of this rule will appear, when
we discuss eatates held in community (cap. x).

3 For if it be uncertain who will be the heir of the danee, & fortioriis it
uncertain who will bo that heir's wife.
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(iv) The cotate in tail male (or female) special. This case Tail male
differs from the last solely in restricting the inheritance to gg;geifia]e)
the issue of a specified sex. It is ereated by a limitation
to the donee 'and the heirs male of his body by his wife
M or, in a Will, by equivalent expressions. There is no
statutory abbreviation. The rules for joint gifts in tail male
{or female) special are similar to those just described {or
gifts in tail special not limited to a particular sex.

A peculiar instance, now almost obsolete, of the estate in tail Frank-
speeial, occurred when a gift was made to a man by one of his marriage.
wife’s relatives, to hold ¢ in frankmarriage.’ The estate could
only be held of the donor; and, therefore, if the donor at the
same time enfeoffed a stranger in remainder expecfant on the
determination of the donee’s estate, the latfer was merely
an estate for life, unless words of inheritance were expressly
used. If, however, the donor did not part with the remainder,
the donee and his wife became, without any words of in-
heritance, tenants in tail special, with descent only to their
joint isgue. Another peculiarity of the estate was, that no
service was due from the donee or his issue in respect of
the estate, until the fourth descent was reached. Moreover,
if the marriage were subsequently dissolved, the estate would
go exclusively to the party from whose side it came; and
his or her relations would likewise have the guardianship
of the infant heir, contrary to the usual rule®. The case
of Frankmarriage is expressly noticed and included in the
cases to which the statute De Donis applies?,

For some time the restriction placed by the last-mentioned Evasion
statuie upon the alienation of estates tail seems to have been ofth,
effectual. Open and direct alienation was, of course, im. PeDonis.
possible, in the face of the statute; and the framers of the
statute had, with great forethought, provided that the method
of alienating lands by fictitious lawsnit, known as a Fine?, 116 Fine.

! Co. Litt. 21 a-22 a. ? 13 Edw. I, (1285) c. I (2).
* A Finowas an action for the recovery of land ecompromised, or put an
end to, by the defendant’s acknowledgement of the plaintiff's title. The

JENKS. D
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should not be used to defeat their objects. But the growing
desire to secure freedom of alienation, aided by the ingenuity
of conveyancers, ultimately trinmphed over the policy of the
statute De Donis. By the skilful use of another form of pro-
cess, originally, no doubt, genuine, but likewise employed for
fictitious ends, the ¢ Common Recovery ’ became firmly estab-
lished as a regular means of ¢ barring * or destroying an entail,
and converting the estate tail into an estate in Fee Simple.
This is not the place in which to explain the mysteries of
the Common Recovery. Briefly put, the argument was this.
4, tenant in tail, wished to convey a fee simple to B, either
that B might re-convey it to him, elear of the entail, or that
he might obtain the value of an estate in fee simple, which
is, of course, much greater than that of an estate tail in the
same land. Acting in collusion with 4, £ brought an action
to recover the land against 4, or, more frequently, against
some one constituted actual possessor of the land by A4 for
the purposes of the process, and called “the tenant to the
praecipe’  This person, whilst not denying B's title, called
upon 4 to defend his own, by reason of a warranty which
A4 was supposed to have given when he constituted the
defendant tenant to the praecipe. 4, in turn, called upon, or
‘vouched to warranty,” Zés warrantor, who, in actual faet,
was a mere man of straw in no way connected with the case,
and who, upon being suffered to ¢ imparl” with the claimant,
promptly disappeared. Thereupon it was adjudged, that the
claimant should recover the lands in question, and that the
defanlting warrantor should make good his false warranty
by conveying lands of equal value to 4, to be held on the
terms of the original entail. This, of course, he never did;
and so the issue in tail lost their suceession, and the donor his

Court thereupon recorded the plaintifi’s victory, and declared the Iand to be
his. Thisstatement, being a royal record, could not, in theory, be disputed,
even by strangers who had taken no pert in the proceedings, except
within a limited time. (3¢e the so-called statute Modus Levandi Fines,
printed azs 18 Edw. L st. IV.) Fines were very commonly used to bar claims
of dower and te convey estates of married women. For an account of
them wee Dighy, History of the Law of Beal Property, cap. ii.
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reversion. If the actual possessor of the land was not made
a party to the proceedings, the recovery only operated against
the issue in tail, leaving the reversioner’s claims untouched.

This curious procedure had, no doubt, taken some time
to develope s for the case of Twltaram or Talkyrusm, decided
in 1472 1, and usually quoted as the earliest authority for it,
recognizes it as already established. Since the time of Mary
Portington’s Case 2, in 1613, it has been unquestioned law that
no condition of forfeiture or other device can prevent an
oxrdinary tenant in tail suffering a Recovery, and so con-
verting his estate into a Fee Simple.

The success of the Common Recovery was, indeed, so fully
admitted by the Legislature, that, in the year 1540, it virtually
repealed the Fine clause of the statute D¢ Donis, by enacting ?
that a Fine duly levied with proclamations, as provided for
other purposes by a statute of the year 1487 %, by any person
interested under any entail, should immediately bhar the issue
in tail. DBut the superiority of a Common Recovery for the
purpose of disentailing lands lay in the fact that, if suffered
by, or with the connivance of, the actual possessor of the land,
it operated at once to bind, not only the iseue in tail, but the
reversioner; whilst a Fine would not effect the latter object
until a period of five years, or possibly longer, had elapsed
singe its levy. The cumbrous procedure of ithe old Fines Actto
and Recoveries was abolished by statute in the year 18335, %?ﬁ?:l;nd
and a simple enrolled deed substituted for them as a dis- ?:101‘;3
entailing assurance. But the law which had grown up as
a consequence of the adoption of the old fictions remains
practically unaltered, and was, in fact, re-enacted by the
statute,

Not only was the tenant in tail expressly prohibited from Leases by
alienating in Fee Simple by the statute D¢ Donis ; he was e
by implication prevented from making any lease of the land

1 Y. B. 12 Edw. IV. pl. 25 fo. 19 2.
3 10 Rep. 35 b, % g2 Hen, VIIL, ¢. 36 (5). + 4 Hen, VII, v, 24.
g & 4 WIill. IV, ¢. 74. As ito the operation of this statute, see posi,
cap. xxii.
D 2
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which could be enforced against the issue in tail or the
reversioner, This was, perhaps, a mere corollary of the
main rule; but it very seriously diminished the value
of the land to the temant in tail. And, after the tenant
in tail had acquired the power of complete alienation in the
manner above described, it became absurd to prohibit him
making reasonable leases without resorting to the expensive
process of suffering a Recovery.

Accordingly, in the year 1540,a statute was passed ! which
enabled tenants in tail, including married women, to make
short leases of their entailed lands, which should be binding
upon the heirs in tail and the remaindermen or reversioners.
The Act carefully specified several conditions 2, the observance
of which was made essential to the complcte validity of the
leases; and the power of leasing created by the Act only
applied to lands which it had been the custom to let on lease.
Its provisions were, however, practically superseded ® by the
forty-first section of the Fines and Recoveries Aect, 18334
which implicitly sanctioned the making, by ordinary deed,
of leases of any entailed lands for a pertod not éxceeding
twenty-one years (to take effect within twelve months {rom
the date), provided that the lease reserved, in each case, a
rent of not less than five-sixths of the full rental value of the
land, the benefit of which, of course, went to the heir in tail
or other successor of the lessor, in case the latter died hefore
the expiration of the lease. But cven this power, though
it is perfectly distinet from, has yet been largely superseded
by the powers conferred by the Settled Land Act, 18823,
which treats the tenant in tail ¢ possession as a tenant for
life under a settlement, and authorizes him to effect leases,
sales, and other dispositions of the land, without having
resert to the special form of disentailing assurance provided
by the Fines and Recoveries Act. These powers, which will

' 32 Hen, YIIL c. 28. ? Beo § 2.
* They were not actually repealed Lill 1856 (19 & zo Vict. v, 120. § 35).
fg& 4 WIll IV, ¢. 74, * 45 & 46 Viet, ¢. 38, § 5.
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be specified in detail when we come to deal with estates for statute of

: : 8 2
life, do not, however, render obsolete the powers conferred ;}?gn];,o
by the Fines and Recoveries Act; for, wide as they are in el

some respects, they are in others specially restricted, Thus,
the tenant for life, when exercising the statutory powers
conferred by the Settled Land Aet, is virtually, though not
techmeally, in the position of a trustee for all parties interesied
in the settled land!. He must, accordingly, act with a due
regard to their interests. But the tenant in tail exercising
the powers of the Fines and Recoveries Act is merely taking
advantage of his own personal rights. And he cannct be
interfered with, even though his acts should be manifestly
to the detriment of the heir in tail, as, of course, they often
are. A sale effected under the Fines and Recoveries Act
enables the tenant in tail to poeket the whole of the purchase
money. A sale under the Settled Land Act merely produces
a re-investment, of which the tenant in tail will only be
entitled to the annnal produce. Again, the tenant in tail in
remainder may exercise, at leagt with the necessary comsents,
the powers of the Fines and Recoveries Act; but the special
powers of the Settled Land Act are conferred only on the
tenant in tail in possession 2

But with the restrictions on alienation, now, as we have Other
seen, virtually removed, the difference between the powers ;I%;::rff
of a tenant in tail and a tenant in Fee Simple may he said to I -
end. The tenant in tail has complete powers of dealing with
the land, and he cannot be prevented from committing the
most arbitrary and reckless acts of destruction 3.

There are, however, two special cases of tenancy in tail Tenancy
which differ in important respects from the usual rules, One l?tﬁil;os-
is the so-called ‘tenancy in tail after possibility of issue ®ibility.
extinet.” It can only occur where the donee in special tail

145 & 46 Viet. ¢ 38.5 53. 2 ib. § 58.

3 A jortiori, he eannot be held answerable for mere neglect. If a tenant
in tail insures buildingy and they are burnt dewn, the insuranes money

belongs to him absolutely as personalty. Wurwicker v. Bretnall (1832) 23
Ch. D. 188,
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ean mo longer have issue capable of inheriting under the
limitation, Thus, if land be given to 4 and the heirs of his
body by 3, and 3f die, leaving no issue by 4, or leaving issue
who subsequently become extinct, the estate tail mnst come
to an end at 4’s death. A is now called ‘ tenant in tail after
possibility of issue extinet,” and, though still, in theory, a
tenant in tail, he cannct exercise the powers conferred by the
TFines and Recoveries Act, 1833 It is even a moot point
whether he is entitled to commit, Waste ; and the better opinion
appears to be that, although he cannot be made liable to an
action of Waste, yet he may be restrained from committing
1t2, on the ground that the property in articles severed from
the land would not be in him, but in the remainderman or
reversioner. But the quasi-fiduciary powers conferred upon
the tenant for life by the Settled Land Act, 1883, are expressly
made exercisable by the tenant in tail after possibility3.

The second special case is that of the tenant in tail where
the reversion is in the Crown. And here a distinction must
be drawn between cases in which the land was ‘ purchased
with money provided by Parliarent in consideration of public
services,” and cases (usnally of old standing) in which the
estate tail was created by the personal bounty of the Crown.
In the former instance, the tenant is bound by the express
terms of the instruments alfecting his estate, and eannot avail
himself either of the Fines and Recoveries Act, or of the Settled
Land Act®. In the latter, he cannot aliene for his own benefit
under the Fines and Recoveries Act®; but he can exercise
the powers of a tenant for life under the Settled Land Acts,

1 g &4 Will, IV. ¢. 74. § 18.

? See the cases in the Nottingham MuS,, Skelon v. Skefon (1677) and
Abrahall v. Bubb (1679), quoted in the notes to Davis v. the Duwke of Marl-
borough (1819) 2 Swanston, at p. 190. The contrary opinion was delivered
by the Court of King's Bench in Williams v. Williams (1810) 12 East at
p. 221, but no reasons were given. In no case, it is presumed, could
a tenant in tail be made liable for mere non-repair.

¥ 45 & 46 Viet. e. 38. § 58 (vii).

* See g4 & 35 Hen. VIIL (r542) c. 20; 3 & 4 Will. IV. (1835) ¢. 74. § 18 ;
45 & 46 Vict. {1882) ¢. 38. § 58 (i), 33 & 4 Will, IV, (r833) ¢. 74. § 18.

F 45 & 46 Vict. (1882) c. 38. § 58 (i).
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CHAPTER 1IV.

ESTATES IN SOCAGE (continued). THE ESTATE
FOR LIFE.

Tue estate for life, though certainly not now of the impor-
tance once belonging to it, has still, by reason of its survival
in marriage and other settlements, great practical interest for
the lawyer. The new elass of ostates for life, created by
settlement, have suceecded to the characteristics of the old
life estates of feudal days; but they have also certain spoecial
characteristics of their own, as will shortly appear.

An estate for life is created whenever land is limited by Defini-
the terms of a deed to an individual or individuals simply, tion.
without words of inheritance, or mention of any sgpecific
period ; whether it be expressly said that he or they are to
hold for life, or not. In the ease of a Will, as we have seen,
a similar limitation will be construed as giving an estate in
Fee Simple, in the absence of rebutting circumstances!  DBut,
even in a Will, should the testator’s intention obviously be
opposed to the devise of an estate of inleritance, a limitation
such as described would confer an estate for life,

In the statement of the foregoing rule, the expression Corpora-
‘individual or individuals’ is material, A limitation to a bopnees
corporation aggregate, though without words of inheritanee, £¥ttes.
will, if it take effect at all, confer a fee simple? For

1 72 Will, IV, & 1 Viet. c. 26, § 28 ; ante, p. 29. 2 Co. Litt. g4 b.
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a corporation has no life, in the ordinary sense of the word ;
neither ean it have heirs’. The case of a corporation sole
is less certain; and it seems probable that, unless the word
+ snccessors’ be nused, the donee obtains only an estate for
life 2. But this is really equivalent to saying that he takes
the estate in his personal capacity, burdened, it may be, with
a trust on behalf of his office.

The temporary character of the estate for life 1s responsible
for the two brief rules in which the common law powers and
incapacities of the tenant for life may be snmmarized. (1) He
may make whatever use of the land is consistent with it being
handed over to his successor in the same condition as when
he received it, and no other. (2) His representatives have
no claim upon the land after his decease, whatever improve-
ments be may have made upon it. Bub both of these rules
are subject to explanation and exception.

(1) To the positive side of the first rule, which in itself
entitles the terant for life to the full enjoyment in its existing
condition and to the perception of all the annual profits of the
land, must be added the ancient right of estovers, belonging
to every legal tenant for life, that is to say, his right to et
as much timber as is necessary for the ordinary needs of an
agriculturalist, even though the condition of the land be thereby
altered. The right is subdivided into three branches, known
as - Housebote,’ ¢ Ploughbote,” and * Haybote ” respectively. By
the first, the tenant for life is entitled to cut as much timber
as 18 reasonably necessary for repairs to his buildings and fuel
for his houze. By the second, he is entitled to timber for the
repair and renewal of his agrienltural implements; and by
the third to as much as is needed for the maintenance of his
hedges or hays®’ The timber when eut must, of course, be
employed for the specified purposes.

The negative side of the first rule is frequently stated in

1 Which is, no doubt, the raagson why, on the dissolation of a corpora-
tion, ite lands revert to the donors, instead of escheating to the lord. (Co.
Litt. 13 b))

# ih. 93 b ¥ ib. 41 b, 53 b,
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Chap. 1V. ESTATES IN SOCAGE. 41

this way—tbat the tenant for life must not commit Waste.
Aund the legal definition of Waste includes not only any act
which will deteriorate the value of the land, but any act
which will change its character. In other words, the suceessor
of the tenant for life is entitled to have the land, not merely
in as good eondition, but in the same condition as when it
came to the lenant for life!. Thus, the conversion of arable
land into pasture (though the latter may be the more valuable),
the opening of new mines (though the result should be
greatly to increasc the value of the land), the pulling down
of buildings (though they be replaced by better), and the
cutting down of timber (except for the purposes of estovers)
are acts of Waste. It has long been a moot point whether
the tenant for life is liable for < permissive Waste,” i.e, for the
loss consequent upon mere neglect to repair. But it must
now, since the decision in Re Cartwright?, be taken as the
better opinion that there is no such hability, unless it has
been created by special obligation.

Criginally, it is said, the penalty of Waste was merely
the forfeiture of the place wasted ; but the ancient statutes
of Gloncester 2 and Westminster T1* added the heavy penalty
of threefold damages, to be recovered by Writ of Waste.
The latter Writ, which replaced a still more ancient Writ
of Prohibition of Waste %, was abolished by the Real Property
Limitation Aet, 1833°% and the claim for threefold damages
by the Civil Procedure Act Amendment Act, 187¢7; but both
had long been superseded in practice by other remedies. One

1 Co. Litt. 53.

? (1889) 41 Ch. D. 532. And the decision must be held to apply to
actual liability, as there was no guestion of an injunction. The cases
quoted in Snell’s Bquify (11th ed., 502) are cases of tenants for years.

3 6 Edw. L (1278) ¢. 5.

* 13 Bdw. L (1285)st. L. c. 14

* This scems to have been very much in the nature of the Chancery
injunction of later times ; for contempt of it was followed by attachment.
Its weak point was that it gave no remedy for Waste already committed.
(13 Edw. I st. L. ¢, 4.)

§3& 4 Will. IV. ¢, 27, § 36

" 42 & 43 Viet. ¢ 59.
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of these was the Action on the Case, founded on the famous
Consimilis Casus clanse of the Statute of Westminster II?;
but this also was early superseded by proceedings in Chancery,
which Court assumed a jurisdiction to grant an injunction
to stay the commission of apprehended Waste. The weak
point of the old Chancery procedure was, however, that the
Court had no power to award damages for the Waste actually
committed. When this defect was remedied by the Chancery
Amendment Act of 18582, the Court of Chancery acquired
almost the entire jurisdiction in Waste, until the Judicature
Aect created an uniform procedure for the High Court.

The owner of the next estate of inheritance is the person
entitled to complain of Waste committed by a tenant for life;
and he may bring the action, even though another life estate
intervene between him and the delinquent® The right to
claim forfeiture appears to have been disused even hefore the
repeal of the Statute of Westminster II; and, though
the property in any articles (e. g. timber) severed by the act
of Waste will belong to the plaintiff 5, his other remedies will
be restricted to the award of single damages, and costs. It
must be remembered, moreover, that an aetion of Waste is an
action of Tort, unless the defendant have broken an express
covenant. 1t will not, therefore, lie against the executors of
the delinquent, unless it comply with the special provisions
of a statute passed in the year 1833 %, which enables a person

! It scems likely that the action on the case for Waste only lay where
the Writ of Waste could not be brought. See Y. B. 14 Hen. VIIL M.
pl. 6. fo. r1, Potkin's Case {1522).

2 This procedure, which was said in the year 1599 by Lord Keeper
Egerton to be as old as the roign of Richard II, was probably also only
resorted to at first for casesin which the Writ of Waste would not lie. See
Moore’s Reports, 554. pl. 748.

3 ar & 22 Viet. c. 27. § 2.

* This is a rule introdwced by Equity. The common law required
¢ privity of estate’ between the parties to an action of Waste. (Moore,
554-)

5 @arth v. Cotfon (1750) T Ves, 8r. 524 ; and be recoverable by what, before
the Comman Law Procedure Acts, would have been an action of Trover.

Herlgkenden’s Case (1589) 4 Rop. 62.
¢ 3& 4 WIll. IV. c. 42. § 2.
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Chap. TV. HSTATES IN SOCAGE. 43

injured in respect of his property by 4 within six months
of 4’s death, to recover against 4’s personal representatives
by action brought within six months of the assumption of
office by the latter. There is a highly technical rule to the
effect that 1if, after Waste committed, the owner of the next
estate of inheritance alienate it, no action can be brought
against the wrong-doer!. The original remainderman cannot
bring the action, for fhere is now no* privity ’ between him and
the wrong-doer; the alienee cannot, because the wrong was
not committed against him. The heir of the person injured
can, however, if he have inherited the latter’s estate, bring
the action ; he being expressly authorized by an old statute 2.

The liability of the tenant for life with regard to Waste ¢ Without
may, however, be varied by the express terms of the instru- ;“L?,i"ﬁ?
ment creating estate. Thus, he may undertake repairs, and Vo5t
then a failure to repair will constitute Waste. But the most
usual case of variation is that in which the tenant for life
is made ‘without impeachment of Waste.” The construction
put vpon this phrase is somewhat arbitrary. On the omne
hand, it bas been held to confer npon the tenant for life
complete immunity from any action for damages, in respect
of Waste commitlted. On the other, it has long been the ‘Equi-
practice of fhe Court of Chancery, and ils successor, the %1;1;19
High Court of Justice, in spite of the existence of the clause,
to restrain by injunction the commission of wanton acts of
destruction, such as the defacement or pulling down of
a family mansion, and the fellng of ornamental timber.

The classical case is Vaene v. Lord Barnard, decided In 1716 3,
in which the defendant, tenant for life withoul impeachment
of Waste of Raby Castle, had, in a fit of temper, stripped the
castle of lead, iron, glass doors, and boards. But the principle
has since been extended to all cases of wanton destruction,
In one report of this case?, it is boldly stated as the opinion
of the Court, that the clause, *without impeachment of

1 Bacon v. Smifh (1841) 1 Q. B. 345. 7 20 Edw. L. (1ag2) st. 1L
3 2 Vern. 738. t Filbert’s Reporls of Cases én Equity, 127,
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Waste,” merely operates ‘to excuse from permissive Waste
But this is certainly going too far; and, in spite of some
doubts, it is now firmly held, that a tenant for life without
impeachment of Waste is not merely excusable from conse-
quenees if he commits ordinary Waste, bnt that he is entitled
to the fruits of his aets, e. g. to ordinary timber felled by
him, and minerals from newly opened minesl. DBut a tenant
for life, even though without impeachment, will still be
restrained from committing acts of wanton destruction ; acts
which have received the euricus name of ‘ Equitable Waste)
because they were at one time only cognizable by a Court
of Equity, And, inasmuch as the Judicature Act of 18732
expressly enacts that an estate for life without impeachment
of Waste shall not confer npon the tenant any legal right
to commit Equitable Waste, it would seem that the tenant
for life is now liable to an action for Equitable Waste actually
committed, as well as to an injunction prohibiting its com-
mission in the future 2.

(2) As regards the second rule in which the powers and
incapacities of the tenant for life have been summarized, viz.
that his representatives have no elaim upon the land after
his decease, little need be said at this point. The two chief
exceptions to the rule are to be found in the matter of
emblements and the matter of fixtures.

Emblements are the produce of crops sown by a tenant with
a limited estate, and which have not matured at its termina-
tion. Ie or his executor has a right to enter and reap the
harvest in a husbandlike manner, doing no damage to the
land. But it is essential to a claim for emélements, (2) that
the person on whose behalf the claim is made should have
had an estate which has terminated through no fault of his
own, () that the estate should have been of uneertain dura-

tion, so that he could not know when it would end. Thus, the
L Lewis Bowles® Case (1616) 11 Rep. 83 b,
? 36 & g7 Viet. v 66. § 25 (3).

* Even if he were not before. See the remarks of Lord Romilly in
Bubb v, Yelverton (1870) L. R. 10 Eq. 466,
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tenant for his own life, or for that of another, the lessee
for years of a tenant for life?, the femant al will, the
hushand seised in right of his wife 2, and the heiress whose
estate is defeated by the birth of an leir, are all entitled
to emblements, provided that they have not hy their own
voluntary act put an end to their estates®. But where the
estate of the claimant is determined by a right paramount,
e.g. by a new comer who proves his title to be snperier to
that of the person from whom the claimant held, no emdlements
can be claimed? And the Importance of the subject has
been greatly diminished by the passing of the Emblements
Act of 1851 %, which provides that, upon the determination
of a lease for years by reason of the failure of the estate of
the lessor, the lessee shall remain in occupation $ill the end
of his current year of tenancy, in lieu of claim to emélements
the succeeding landlord being entifled tc a proportionate
amount of rent from the determination of his predecessor’s
estate, and the fenant holding on the same terms ag before,
The recovery of the rent has been made slill easier by the
passging of the Apportionment Act, 18709, which treats all
rent and other periodical payments as aceruing from day to
day. But it must be remembered that the Emblements Act
only applies to tenants at rack rent of any farm or lands,
and enly to these where their tenancies expire by virtue of
the determinafion of the uncertain estate of their Jandlords.
The right to emblements is disposable by will 7.

It is, perhaps, unsual to treat the claim of the tcnant for
life or his representatives to fixtures put up by him, as a
branch of the Jaw of Waste. But the two cases are radically
distinet. The latter is an attempt to deprive the next estate
of inheritance of substance which never belonged to the

! 4, ¢. presumably, if his lease is not made under special powers which
render it valid despite the death of the tenant for life.

2 This case can now very rarely happen, owing to the operation of the
Married Women’s Property Aets, as to which, see post, cap. xvi.

¥ Co. Litt. 55. ! ih. b 14 & 15 Vict. v. 25. § 1.

b 33 & 34 Viet. e. 35. § 1. " go Hen. IIL (1235) c. =
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tenant for life, and to which he can therefore, in the absence
of special conditions, manifestly have no title. The former
is merely a claim to remove articles which at one time clearly
belonged to the tenant for life, but which, owing to a highly
technical rule of law, are deemed to have become part of
the inberitance, becanse they have been fixed into the land,
or buildings which stand on the Jand. Quidgusd plantotur
selo, solo cedit. Tt is thus manifest that a claim to fixtures
strongly resembles a claim to emblements .
Trade The technical rule of law has been relaxed in three cases.
fixtures. One, where the tenant for years claims, as against his land-
lord, to remove fixtures which he has put up for the purpose
of trade or convenience. This is by far the most liberal
exception, and is the parent of the other two. It will be dis-
Fixtures cussed in conmection with estates for years. The second case
?jl.tﬁrfl;nt is the present, viz. where the tenant for life, or his repre-
Fixturesof sentative, claims to remove fixtures put mp by him; and
CXOOULOTS. 1o third occurs where the executor of a deceased tenant in
fee simple claims fixtures as against the heir or devisee®
The prinecipal authority on behalf of the tenant for life is
ZLawiton v, Lawton, decided by Lord Hardwicke in 174533, In
that case the Court decreed a valuable engine which had been
fixed up by the tenant for life of a colliery to be assets for
payment of his debts. Evidence was given to show that
such articles were easily removed, and that it was customary
to remove them *. But the argument which seemed to weigh
with the Court wag that, even after the removal of the engine,
the mine wag quite capable of being worked, though, of
course, not so rapidly or profitably as before.

1 As was, indeed, observed by Lord Hardwicke in ZLewlor v. Lawion
(1743) 3 Atkyns, p. 16,

4 Tt is presumed that this point will still be of importance as regards
the beneficial interest, notwithstanding that heir and executor are now
the same person by virtue of the Land Transfer Act, 18g7 (60 & 61 Vict.
v 65. § ).

1 g Atkyns, 13.

4+ Presumably this was not a * custom * in the strict sense, i. o, local rule
of law. Otherwise the case could not have required decision.
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This last condition lies at the root of all claims to fixtures
by particnlar tenants. No removal of fixtures by such persons
will be allowed, if their removal would physically injure the
freehold !; but, subject to this restriction, fixtures pub up
by the tenant for life for the purposes of carrying on trade,
or for purposes of personal convenience or ornament, may be
removed by him or hig representatives 2. It is important,
however, that the claim of the latter should be emphasized by
severance of the fixtures while they are still in the position
of tenants at sufferance—1i. e. before the premises have actually
been taken over by the remainderman. Ior fixtures cannot be
recovered by an action of trover?; and it would be difficult
to frame any other action by which the remainderman could
be forced to give them up. The precedent of Zawion v.
Lawton %, however, which was a bill in Equity, shows that
the Court might, on equitable principles, order the remainder-
man to permit severance by the claimants.

We now come to deal with the very important administra- Statutory
tive powers conferred upon tenants for life by recent statutes. Ei‘:jﬁf
One of the chief objections to the practice of putting land for life.
into settlement bas always been, that the management of the
land must necessarily be in the hands of successive owners
with limited inferests, who do not feel inclined to czpend
large sums of money in improvements, the benefit of which
will principally be reaped by their successors. To remedy
this drawback, it early became customary to insert in settle-
ments express powers authorizing limited owners to charge
the corpus of the settled properly with certain sums to be
expended in permanent improvements, e g. draining; and
sometimes such powers were given by Acts of Parliament.

! This rule was expressly approved of in Advery v. Cheslyn (1835) 3
A & E 75.

? LZawton v. Lawlon (1743) 3 Atkyns, r3; Harvey v. Harsey (1740) 2 Str.
1141. The last was a case between heir and executor of the same person.
But it is presumed that the case between tenant for life and remainderman
would be equally strong in favour of the former. It must be admitled,

however, that the decision is very briefly reported.
3 Minshall v. Lioyd (1837) 2 M. & W at p. 450 4 3 Atkyns, 13,
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These powers were summarized and congolidated by the Im-
provement of Land Act, 18641, and new powers added by
the Limited Owners Residences Aety of 1870% and 18713,
and the Limited Owners Reservoirs and Water Supply Further
Facilities Act, 1877+ But by far the most sweeping powers
have heen conferred by the Settled Land Act, 1882, and its
amendments ?, to which we must now refer in detail.

And, in the first place, it must be premised that, although
these powers are only exercisable by a ¢ tenant for life under
a settlement,” yet the definition of a * settlement’ adopted
by the Act is such as practically to include every instance
of an estate for life, except that of a dowress, a tenant

Artificial pur awler vie at a rent, and a trusteg®, More than that,

tenants
for life.

it includes under the definition many cases which would
certainty not be regarded as estates for life in the ordinary
sense, viz, :

(i) A tenant in tail (other than a tenant in tail of land
¢ purchased with money provided by Parliament in considera-
tion of public services’),

(ii) A tenant in Fee Simple whose estate is liable to be
defeated hy reason of an exeentory limitation over?,

(i) The tenant of a Base Fee (even where the reversion s
in the Crown) 8,

(iv) A tcnant for years determinable on life, * not holding
merely under a lease at a rent®)

* 27 & 28 Vict. ¢. 114. 2 33 & 34 Viet. v 56.

* 54 & 35 Vict. c. B4, t 40 & 41 Viet. ¢. 31,

545 & 46 Vich c. 385 47 & 48 Viet. (1884) c. 18; 50 & 51 Vict, (1887)
v. 30 ; 52 & 53 Viet. (188g) c. 36; 53 & 54 Vict. (1800) e. 60.

¢ Settled Land Aet, 1882, §§ 2 (5) and 58 (1) (v). As to the terms
‘ dowress,” ¢ tenant pur auter vie,’ &c., see post (pp. 54-56 and cap. xvi),

" As to this see post, cap. vii.

® A Base Fee is ereated by tho attempt of « temant in tail to convey
a fee simple by an assurance which only operates to bar his issue, not the
remainderman. On the failure of the issue in tail, the remainderman
may, of course, enfer and avoid the Baso Fee. (For an exhaustive
summary of the possible instances, see Clallis, Law of Real Property, ond
ed., cap. xxii.)

? It is extremely difficult to forecast the eonstruction which would be
put on this phrase by a court of justice. Suppose a lease to 4 for 1,000
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(v) A tenant in tail after possibility of issue extinet,

{(vi) An equitable tenant for fifel,

(vi1) An infant seised of or entitled in possession to land %

The one indefeasible condition is, that {heir interests shall
be in present appreciation, either by actual possescion of the
land, or by perception of the income 3.

The statutory powers conferred by the Acts upon the
persons answering this deseription are as follows :—

(i) To sell the settled land, or any part, or any right over Sales.
the same, to exchange it, with or without compensation for
mequality, and to carry out a partilion when it 1s held m
nndivided shares *;

[All subsidiary powers necessary to carry these objects into
effect are expressly conferred upon the tenant for life®.]

(i) To lease any part of the settled land or any right over Leases.
the same, whether invelving Waste or not, for the following
periods, viz.:—

(a} In case of a building lease, ninety-nine years or less ;

{8) In case of a mining lease, sixty years or less ;

(y) In case of any other lease, twenty-one years or less®;

years if B should so long live, at a rent of five shillings yearly. Would
4 be a tenant for life under the Act? The mysterious word seems to be
‘mercly.’

L Tneluding a person who is entitled for his life, * or any olher limited
period,” to the income of lands settled by way of trust for sale, or of
the produce of such sale. (Setiled Land Act, 1882, § 63 (1).} But such
a person i not to excreise the stalutory powers without leave of the
Court. (Settled Land Aet, 71884, § 7.) Reccent decisions clearly show
that o person may be ‘tenant for life’ under this definition, though he
does nat actually enjoy either possession or ineome, as, for example,
when the latter is absorbed in kooping d¢wn ineumbrances, and the
former is vested in trustees. (Williams v. Jenkins, 1803, 1 Ch. 700.)

? Settled Land Aet, 1882, § 590. ¥ ib. §§ 2, 58, 63.

*ib. §5 3, 4

5 g, g. to cnter inte binding contraets (§ ar), to raise money by way
of mortgage for necessary expenses (§ 18), to make a legal conveyance
of the land (§ 20).

§ ibh.§ 6. Where, in the casc of building or mining leases, the custem
of the district is to grant longer terms or even perpetuities, or when
it is proved to be difficult to secure tenants except on longer terms or in
perpetuity, the Court may authorize such grants.

JENKS, E
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[Important dircetions, as to the conditions of leasing and
the formalities to be observed, are contained in the Act.]

(i11) To accept surrenders of existing leases, or of parts
of them, either with or without an arrangement for renewal 2 ;

(iv) To dedicate land gratuitously for public objects in con-
nection with a sale, graut, or lease for building purposes #;

[But these powers of disposition arc mot, without consent
of the trustees of the settlemeut, or the leave of the Court,
to be applied to the principal mansion house or the pleasure
grounds, park, and lands usually occupied therewith ]

(v} To mortgage the settled land or any part thereof ?, for
the purpose of raising moncy to pay off incumbrances ¢ ;

{vi) To effect, out of any eapital money representing the
sale or disposition of any part of the seftled land, any of the
numerous improvements specified by the Acts, on the other
part of the land?. [But this power can only be exercised
with the approval of the trustees of the scttlement, the Board
of Agriculture, or the Court?®.]

At first sight it would appear, that the cxtensive powers
conferred by the Settled Land Aects upon the tenant for life
have converted his interest into that of an absolute owner. For
it 18 of the essence of the statutes that the acts of the tenant
for life shall be binding, not only on himself, hut upon all
his successors under the settlement, and, indeed, even upon
interests not comprized in the settlement. And it is expressly

! u. g. the lease is to take effect in possession within twalve months,
to reserve the best obtainable rent, to be by deed, and to contain proper
covenants by the lesses (§ 7). In the case of a building lease, due pro-
visions are to be made for building, and the rent is to be apportioned in
such a way among the building lots that the ground rent on any onc
shall not exceed ene-fifth of the value of the buildings and land (§ o).

? Settled Land Act, 1882, § 13, * ib. § 16.

! Gettled Tand Aci, 1890, § 0. A house usually occupied as a farm house,
or a house which bas not twenty-five acres of pleasure grounds (inecluding
its own site), is not to be deemed a prineipal mansion house,

i Including, presumably, the principal mansion house.

& Settled Land Act, 1882, § 18; 1890, § 11.

7 Settled Land Act, 1882, § 25; 1890, § 13.

¥ Settled Land Act, 1882, § a6,
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provided, that an interest not disposed of by a settlement,
and therefore reverting to the settlor or his heir, shall be
deemed to be comprised in the settled land. Thus, if 4,
tenant in fee simple, devise the land to B for life, and die
intestate as to the remainder, B will be able to sell the
whole fee simple under the Actl. But, of course, a tenant
for life eannot dispose of any interest which did not belong to
the settlor at the time when the settlement was made; nor
can he get rid of incumbrances lawfully created by himself
or any of his predecessors under the settlement,

As a matter of fact, however, there are numerous safeguards Checks
imposed in favour of the successors of the tenant for life i,‘;?‘;i’if"‘l
by the statutes, the policy of which is fo enable the tenant “*™M"*
for life to change the form of the property, but not the
interests created by the settlement. Thus, there iz the Fiduciary
general, and very important direction, that the tenant for life orerne.
shall, in exzercising any power under the Aets, have regard
to the interesls of all parties ertitled under the settlement,
and shall, in relation to the exercise thereof by him, be
deemed to be in the position and to have the duties and
liabilities of a trustee for those parties?. Tn the interests of
persons who fake from him in gocd faith under the powers
of disposition conferred by the statutes, he will be presumed
to have acted properly® But if, az a matter of fact, he
has not, he will be responsible to the persons injured; and
if those who deal with him are guilty of bad faith, they

! At least, this iz the opinion of Mr. Wolstenholme. (Seifled Tand Ae?,
P. 13.) But the reasoning is not very cloar. How can the remminder in
the case put be said to be ‘not disposed of by a settlement’? A setile-
ment is an instrument whereby land stands Iimited to or in trust for any
person by way of suceession. (Settled Land Act, 1882, § 2.) But the
will in gnestion does not limit lands by way of suceession. Therefore it
is not a settlement. Therefore the remainder cannot be said to he ‘not
disposed of hy a settlement,’ except in the sense that it is not disposed of
by any instrmment at all. If Mr., Wolstenbolme’s contention be eorrect,
overy instrument creating a smaller estate out of a larger, u. g. a lease for
twenty-one years, is a * settlement.

? SBettled Land Act, 1882, § 53.

3 ibh. § 54.
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too will be responsible, and their titles will be void. So
thoroughly fiduciary are the powers of the tenant for life,
that he cannot transfer them to any one else, nor even bind
hiraself not to exercise them 2 ; and any attempt in a settlement
to prohibit their exercise will be invalid 2

Moreover, it is stringently provided that all money arising
from any exercise of his statutory powers by the tenant for
life, which can in any way be considered as represemting the
capital rather than the income of the land, shall be paid into
Court or to the trustees of the settlement, and held for the
benefit of the persons interested. These provisions apply,
of course, especially to sales and exchanges of the land*;
but they extend also to the fines paid to the tenant for life
for leases®, to royalties arising from mining leases 8, and to
the proceeds of timber rightfully cut by a tenant for life who
15 not entitled to cut timber for his own benefit (by reason of
his estate not being * without impeachment of Waste7’). If
there are no trustees of the settlemenf, as very eommanly
happens where the so-called ‘settlement’ is merely a deed
which becomes such by the highly technical definition of the
statutes, the Court will appoint persons to act®. Another
ugeful proviston requires the tenant for life to give notice to
the trustees and their solicitor of any intention to exercise
his statutory powers ; but such notice may be waived by the
trustees ¥. 1f the tenant for life, by reason of infancy, cannot
himself act, his powers may be exercised by the trustees
of the settlement®; if he is a lunatic, by his committee?!,
When a married woman is tenant for life, she acts alone if

! Bew Chandler v. Bradley (1897, 1 Ch. 315), where the defendant gave
a sum of money to u tenant for life to induce him tc grant a lease of
the settled property. Afier the death of the lessor, the remaindermun
ohtained a decision aveiding the leass.

? Seltled Land Act, 1882, § 50. # ib. § 51, tib, § 22,
> Bettled Land Act, 1884, § 4.  Settled Land Ack, 1882, § r1.
T ib. § 35. 9 ib. § 38.

¥ jb. § 45 and Settled Land Aect, 1884, § 6.

" Zettled Land Act, 1882, § 60. Every infunt seised of or entitled in
possession to land is te be deemed a tenant for lifo, § 50.

Y ib. § Ba.
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she is entitled for her separate use; if not, concurrently with
her husband. And a “restraint on anticipation’ does not affect
her statutory powers?®.

Hitherto we have assumed that every estate for life is of the
normal kind, viz. an estate limited to the tenant for the term
of his own life by Will or instrument infer vivos, But there
are one or two abnormal eases which must now be considered.

And first, those estates for life which arise by operation Estates
of law—the estate of the dowress, and the estate by the G%Lif&ﬁf
Curtesy. As to the precise circumstances under which they °f 12V
arise, more will be said when we deal with the rights of
husband and wife in cne another’s property. DBut here it Dower,
wmay be hriefly stated, that the widow of a man who has died
intestate, entitled to an estate of inheritance in possession in
land, whether in fee simple or fee tail, and whether legal
or equitable, is, unless her ¢laim has been barred by him,
entitled to a life estate in one-third of the lands under the
name of Dower? To this life estate belong the various
rights and Liabilities relative to embleinents, estovers, Waste, and
(probably) fixtures, which have been previously enumerated ;
bui the dowress has none of the statutory powers of a tenant
for life under the Settled Land Acts. The estate by the Cartesy.
Curtesy, notwithstanding the Married Women’s Property
Acts, still entitles a husband to a life interest in those lands
in which his deceased wife held an inferest of inheritance, legal
or equitable, in actual possession, not disposed of by her during
her lifetime or by her Will, provided that he had children
hy her who were capable of inheriting her interest®. In the
cases of persons married before 1833, the rights of the husband
may be still more extensive, as will appear at a later stage %.

And, where the estate by the Curtesy exists, it will, in like

! Seitled Land Act, 1882, § 61. As fo ‘restraint on anticipation,’
see post, cap. xvii.

2.In the somewhat rare case of a woman living at the present day who
was married before the passing of the Dower Act, 1833, she would be
entitled io a good deal more than this as dower. See post, eap. xvi.

3 Hope v. Hope, 1892, 2 Ch, 336. * Post, cap. xvi.
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manner be subject to the ordinary incidents of the estate for
life at the commeon law. It will also eonfer upon its holder
the statutory powers of a tenant for life under the Settled
Land Acts, he being deemed to take under a settlement
made by his wifel.

In the second place we have the curious, hut not new very
frequent case, of the estate pur aufer vie. This may arise
either by direct limitation, e. g. “to 4 during the life of B,
or, ‘ to 4 and the heirs of his body during the life of 5, or,
‘4o A and his heirs during the life of B’ Or it may arise
by alienation of an ordinary estate for life, whether or not any
express references he made to the life upon which the limita-
tion depends. Thus if A, tenant for his own life, were to
alicnate to B, B would de facfo take an estate which wounld
come to an end at the decease of 4.

If the estate limited pur auter vie were an estate of quasi-
inheritance, e.g. ‘to 4 and his heirs during the life of B,
very little difficulty could arise. If A survived 7, the estate
would end at the latter’s death ; and there would be no more
question, If B survived 4, the latter’s heir would take 1t
as * special oceupant,” formerly as a purchase?, and therefore
without liahility for 4’s debts, now, hy virtue of the Statute
of Frauds, as assets by descent % Previously to the passing of
the Statute of Frauds, 4 could not have devised his interest,
by reason of the express words of the Act to explain the
Statate of Wills #; but he might have disposed of it ahsolutely
during his lifetime, and his death would not have affected
the interest of his alienec 5. The fact of the hmitation heing
to the heirs of the tenant for life would not, of course, give
the latter any right to commit Waste, or to cxercise the other
privileges of a genuine estate of inheritance. But a limitation

* Bettled Land Act, 1884, § 8. But when? and in what terms? These
legal fictions are very dangerous,

¢ Blake v. Luxton {1795) 6 T. R. 2g1.

* 2g Car. 1L (1677) e. 3. § 12. Dut the widow of the original graniee
is not entitled to dower. Moore v, Moore, 1892, 2 Ch. B7.

* 34 & 35 Hen, VIIL (1543) C. 5. § 3. 5 Co, Litt. 41 b.
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in quasi-tail, i. e. “to 4 and the beirs of his body during' the
life of B, would enable 4 1o aliene the whole estate created
by the limitation, by ordinary deed or Will, as soon as he
had issue born; such a limitation not eoming within the
operation of the statute Dle Donis!, A limitation to ‘4 and
his assigns during the life of %2 or to ‘4 his executors
administrators and assigns during the life of B, would have
a similar effect, the personal representalive in the last case
taking the interest as part of the deceased’s personal estate 3.
But, if no words of succession were contained in ihe General

original limitation, and the temant pur awfer wie died in ;:cnlgy
the lifetime of the cestui gue #ie (as the person on whose
life the estate is made dependent is barbarously called), there
arose at one time an interesting question as to what happened
to the land during the rest of the life of the cestui que vie.
According to all principle, it should have reverted to the
creator of the estate. But a somewhat perverse desire to
read the alienation mosl strongly against ihe reversioner
caused the Courts to hold him barred, at least as a matter
of right, and to allow “him that can first hap it ” to  enjoy ont
the term*’ The ‘general occupant,” as this enterprising
person wag fermed, held the land for his own benelit, inde-
pendent of the claims of the deceased’s creditors; and it was
to remedy this defect that the Statute of I'rauds enacted that,
in such a case, the eslate shonld go to the personal representa-
tives of the tenant pur aufer vie, as assets for the payment of
debts ®.  The same statufe also makes the estate pur auier vie
devisable in all cases®, In spite of much past difference of

! Bigke v. Luxton (1795) 6 T. R, 289,

¥ Utty Daie’s Case (1590) Cro. Eliz. 182,

¥ Ripley v. Waterworth (18c2) 7 Vea, J1. 425.

* Co. Litt. 41 b, Fineh, Discowrse of the Law (ed. 1759) p. 115.

* zg Car. IL (1677) c. 3. § 12. Thissection was vepealed, but substantially
re-enacted by the Wills Act, 1837 (7 Will. IV. & 1 Vict. ¢, 26), §§ 2, 6.

* 20 Car. IL. (1677) ¢c. 3. § 3. A devise by the owner of an estate pur
outer vig ‘to 4’ (without words of inheritance) entitles 4’s heir fo suceeed
as special occupant, on the death of 4 intestate hefore the expiry of the
life. (XKing v. King, 1808, 1 Ir, R. 1).
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opinion, it seems now to be settled, that an estate pur anler vie
which comes to any personal representative comes to him
as personaily, in the sense that it will pass to his personal
representatives on his death, and be distributable among his
next of kinl. DBut, of eourse, it can only be conveyed (if
a legal estate} by a conveyancs appropriate to the transfer of
land; and, until recent legislation put the claims of all the
creditors of a deccased person on the same footing?, it was
only hiable, even in the hands of executors, for specialty debts
in which the heir was named 3.

A very nseful statute of the year 1707 ¢ empowers all persons
having any interest ansing upon the death of any individual,
to insist upon the production in Court of such individual,
upon pain of having it assumed that he or she is dead. This
statnte was avowedly passed to defeat unjust attempts on the
part of temants pur auler wie to prolong their enjoyment of
lands by concealing the death of the cestuis gue vie.

Finally, 1t may be again mentioned, that the tenant pur
auter vie, ‘not holding merely under a lease al a remt, is
entitled to exercise the statutory powers of a tenant for life
under the Settled Land Acts. Whether a tenant for life
pur auter vie would be so entitled, may be regarded as
a doubtful point 3,

! Mount Cushell v. Move-Somyth, 1896, A, C. 158 ; Re Sheppard, 1897, = Ch. 67,

? 3 & 4 Will. IV. (1833) ¢. 104, and Hinde Palmer’s Act, 1869 (32 & a3
Viet. c. 46).

* Wills Act, 1837 (7 Will. IV, & r Vict. c. 26), § 6.

* & Anne, ¢. 18 or 72,

? Setiled Land Act, 1882, § 58 (v). Limitation ¢to 4 during the joint
lives of 4 and ¢’ remainder ‘to B and his heirs during the life of ¢’
Could A4 sell, and, if 8o, what interest ?
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CHAPTER V.

TENURE IN COPYHOLD,

TrE same influences which led the feudal Jawyers of the Villenage.

cleventh and twellth centuries-to describe the land rights

of the free farmer in terms of tenure, produced a similar
result, at a somewhat later period, in the case of the lower
ranks of the peasantry. As to the origin of these ranks, and
their personal position in the eye of the common law, this

is not the place to inguire ', TFor legal purposes, they include

all, or mnearly all, those humbler agriculturalists who, not
heing tenants for definite terms. of years by express contract,
yet held, by virtne of local custom, certain substantial interests

in land. Whether these persons were originally members of
free village communities, depressed by immigrant conquerors

to the position of serfs, or whether they were humble followers

of some thegn who had received a grant of bookland and
settled his dependents upon it, is again a question beyond the
scope of this work. As soon as the common law begins to
recognize such persons, it decides defimtely for the latter
view. The villein tenants are, in the view of the law, settlers

on the land of the lord of a manror, that mysterious entity The
the precise nature of which no one yet understands, but ™7™
which, In some vague way, always stands for the estate

of a substantial landowner, who has at least some territorial

! Upon this deeply interesting guestion, the reader is referred to Digby,
History of the Law of Real Property, ard ed., pp. 49-51I, and to the classical
works of Vinogradoff, Villenage in England, and Seebohrn, The English Fillage
Community.
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jurisdiction over humbler persons, usnally living mnear his
abode.

But the recognition of such persons by the common law
falls into two distinet historical stages. One is the recognition
de facto ; the other, the recognition de jure. The former dates
at least from the reign of Henry IT; Bracton, writing under
Henry IT1, has much to say about it. Although the names
used are not quite the same, we seem to be safe in identifying
the future copyholders with the *customary tenants’ of the
writ or commission Extenta Manerii, printed among the statutes
of the year 12961, but probably of a somewhat later date,
Later on, when, as the result of the great inquiry which
resulted in the compilation of the Hundred Rolls, the mano-
rial landowners adopt the habit of keeping strict records of
the state of thelr manors, these customary tenants acquire
the name of tenants by copy,” or ‘copyholders”; because
their titles are evidenced by copies of extracts from the
manorial rolls, which record their names and holdings. By
the end of the fourteenth century, the recognition de facto
1z eomplete.

But it is de facfo only. The estate of the copyholder was
not, at first, one which would be protected Dby the royal
conrts. The lord was seised, or feudally possessed, of the land,
and he alone, therefore, could use the assizes, or possessory
actions of the common law? To have admitted that the
tenant was seised, would have been to postpone the lord to
the pesition of a mere reversioner ; for two persons could not
independently be seised of the same piece of land. So the
common law said that the copyholder held © at the will of the
lord,” who, as he could, in theory, eject him when he Pleased,
could still be said to be seised.

But, as time went on, the customary character of the copy-
holder’s interest was more and more insisted upon. Though

1 4 FEdw, I.st, 1,
# This was the orthedox rule so late as Littleton ; though whispers of
the coming change were beginning to be heard. (Co. Litt. 6o b.)
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he could not enforee his interest in the king’s eourts, he was
entitled to enforce it in the lord’s own court, either by plaint,
against a stranger, or, by petition,' against the lord himself 1,
The last may be considered a poor remedy, but it must be
remembered that, cven in those days, it was somewhat difficult
for a judicial tribunal openly to refuse justiee, even in the
interest of its proprietor. Littleton, though he denies the
remedy in the king’s courts, says plainly-—but the loxd
cannot break the eustom which is reasonable in such cases®’

Still, the position of the copyholder was very far from By the
secure; and we are not surprised to find that efforts were Zﬂﬁﬁg_
continually made to improve it. One of the boldest of these
was the attempt to obtain a szlpoena in Chancery against
the lord who ejected his copyholder, on the ground that his
aet was against conscience® And it was, probably, the fear
of seeing a profitable branch of business snapped up by their
formidable rival, which led the common law courts, shortly
afterwards, to allow the tenant in similar eireumstances to
use the Writ of Trespasst And the privilege was slowly
extended °, until the interest of the copyholder was finally
placed on as good a footing, in respect of legal protection,
as the estate of the socager. Thus the copyholders were
recoghized de jure,

We proceed now to deal with the peeuliar incidents of
copyhold tenure, taling first those which most strikingly
distinguish 1t from socage.

1. Method of trangfer. This pecnliarvity, from which the Swrender

¢ . it " . " Iv d and ad-
enure acquires 1fs most common name, 15 not merely duve piteance.

1 Co. Litt. 6o. 2 ib, 60 b.

Y Y. B, 7 Edw. IV. M.pL 16, fo. 19 (ann, 1466). The Court of Requests,
an intercsting royal tribunal, which flourished during the sixteenth and
early seventeenth centuries, alse made 2 bid for copyhold business.

t Ib. 21 Edw. 1V. H. pl. 27, fo. 8o (ann. 148z).

* On the authority of a case reported in 1583 (1 Lev, 4) it i3 said that
in the year 1572 it had been ruled that a Iease for years made by a copy-
Irolder enabled the lessee to recover in ejectment against a stranger. But
Coke (Complete Copyholder, § 51) expressly says that the copyholder himself
can use none of the old real actions, either against his lord or a stranger,
nor the action of ejectment.
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to the original recognition of customary tenants at the time of
the Hundred Rolls. Had the lord of a manov enfeoffed his
villein with livery of seisin, or even made a grant to him by
deed, he would have recognized his status as a freeman. And
had be recognized his villein’s conveyances by livery of seisin
or deed, he would have made a similar admission. So the
copyholder was merely ¢ admitied * to the number of the lord’s
tenanis at a eustomary court, by the symbolical delivery of
a rod !, not enfeoffed by livery of seisin. And, when he wished
to transfer his interest, he surrendered it to the lord, to the
use of 2 his intended transferce, who, therenpon, sued admittance
and obtained it in like manner.  All these cireumstances were
duly recorded on the manorial rolls ; and copies of the extracts
relaling thereto conld be obtained, on payment of fees, by any
person interested. These copies formed the ordinary evidences
of title, although, as a matter of fact, the rolls themselves
were the only real evidence. And so the fenure acquired
its name of copyhold, When copyholds became devisable
by Will, it was even necessary for the intending testator to
surrender his interesl to the use of his Will; but this rule
bas been abolished by statute® Formerly, also, surrenders
and admissions of copyholds eould only take place in the
Court of the Manor, held on one of the regular days. But
this rule has also been abolished * In other respects, however,
the customary method of alienation still prevails?; and, as
a matter of fact, it has great conveniences, notably, that
evidences of title can hardly be lost, and that secret dispositions
cannot be used to perpetrate frands.

* Co. Litt. 61 a,

% Copyholds are not within the Statute of Uses, The person to whose
use & copyhold is surrendered has still, therefore, only the right to claim
admission ; and, until he is admitted, the legal estate is not in him,

! 58 Goo. IIL. (1815) ¢. 192. § 1, repealed and re-enacted by Wills Aet,
1837 (7 Will. IV, & 1 Viet, v. c6), §§ 2 & 3.

4 & 5 Viet. (3841) v 35. §§ 87, go. Repealed and re-enacted by
modern Aets.

* This statemont of course applies only ta the legal estats, with whioh
alone we are now daaling,
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2. The limited extent of the tenant's rights. It is one of the Rights of
most striking features of copyhold tenure, that the estate temnl.
of the tenant, however long it may be, confers upon him no
right to do more than {ake the annual produce of the land,
without altering its character. This feature, which is one
of the clearest proofs of the originally feeble character of
the tenant’s interest, practically prohibits him, under pain
of forfeiture, from dolug suything that a tenant for life in
socage might not do, Thus, he may not change the course
of husbandry, fell timber, destroy buildings, or open mines,
unless there exist 2 eustom of the manor to a contrary intent 1 ;
and he is even responsible for permissive Waste, e. g. neglect
to keep in repair buildings which were in good repair when
he was admitted 2, Furthermore, he commits Waste if he
grants a lease for more than one year without the licence of
the lord ; unless the special custom enfitles him *.

3. The customary character of the terms of kolding. Tun every Fixed
case, the features of the copyholder’s interest will be primarily custom:
regulated by the special local cusiom of the manor of which
it forms part. It is true thal, sinee the common law courts
have recognized the legal existence of copyholds, they bave
asserted a right to quash certain customs, as ¢ unreasonable?.’

It is true also, that the duration of the tenant’s interest
may, to a limited extent, and subject to the custom, be
determined by the parties to any arrangement® But by

1 Blawett v. Jenkins (1862) 12 C. B. (N. 8.) 16,

? Coke, Complefe Copyholder, § 57. This liability can now be enforeed by
action, as well as by forfeiture. (Blaciwmore v. While, 1890, 1 Q. B, 203.)

3 Co. Litt. 59 2. Curiously encugh, am atiempted alicnalion in fee
simple would not now work a forfeiture, because it would pass nothing
that the tenant had not got, and s¢ no harm would be done. But a leaso
for years by 2 copyholder ereates a term valid against all but the lord
and remaindermen (if any), and is, therefore, a disseisin of the lord.
Tresidder v. Tresidder (1841) 1 Q. B. 416.

* Badger v. Ford (1819) 3 B. & Ald. 153. Bub the Courts will hesitate
very much to declare a enstom unreasonable, M. of Salisbury v. Gladstune
(1861) ¢ H. L. C. 6ga.

5 e.g. the tenant of a copyhold fee may surrender to the nse of A for
life, remainder to B in fec. Fitea v. Hockley (1594) Cro. Eliz. 441.
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far the greater part of the rules and incidents which go to
make up the interest, will depend npon local eustom. Irom
this fact certain important consequences are deduced, viz. :—

(¢) Only such lands can be granted by copy as the custom
authorizes. The best proof that land is grantable by copy,
is the fact that it has been before so granted. By special
custom, a lord may have the right to grant fresh copy out
of the waste, with the consent of the Homage, or court of
tenants!, But, even where such custom exists, it cannot
now be exercised without the consent of the Board of
Agriculture; and, when it is so exercised, the land will be
held in soeage, and rot hy copy 2

(5) Only such estates may be granted as the custom authorizes.
Generally speaking, the manorial customs have followed the
common law limitations; but it does not follow that in all
manors customary estates in fee simple, tail, and for life can
indifferently be granted. In some cases, the estate tail, in
others, the estate for life, is the largest interest recognized.
In some manors there is a custom to entail ¥; in others,
a grant or surrender ‘to A and the heirs of his body’ will
create a conditional fee, alienable on birth of issne®, For the
statute e Donis does not apply to copyholds®.

(c) The act of the lord in admitting a new fenant is ministerial,
not admindstrative, And therefore, if the lord is de facto seised
of the manor, the admittance is good, even though the lord’s
title be limited or bad 6. This rule does not apply where the
act 1s really an exercise of the lord's discretion, e.g. a licence
to grant leases”. But it does, apparently, hold good in en-
franchisement under recent legislation 3.

(2) A copyhold temement is indivisible by act of the parties,
unless there be a cuslom fo that effect, and even then, only with

' Lascelles v. Onslow (1897) 2 Q. B. D. 43a.

* Copyhold Act, 1894 (57 & 58 Vict. v 46), § 81.

8 Crowe v. Baldwere (1703} 5 T. R, at p. 111

t Spencer v. Clark (1822) 5 B, & Ald. 458.

* Coke, Complete Copyholder, § 47. ¢ ib. §§ 34, 41.
T Petty v. Evans (1610) 2 Brownlow, go.

° Copyhold Act, 1894 {57 & 58 Vict. . 46), § 04.
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the licence of the lord. At the common law, apparently, the
lord conld not even grant a licence to divide?; but this rule
has been altered by statute® Partition of copyholds may
also be made by co-owners, even without the lord’s consent?®;
so that a division can indirectly be effected, by transfer to
two or more persons as tenants in common or jeint-tenants,
who may then effect a partition *

4. The communal character of the holding. Althongh it is Com-
said that a manor may exist ‘ by reputation ’ without tenants, ?;ll;zzéter.
and certamly without copyholders?®, yet a copyhold cannot
exist withoul a manor. And so, if the reversion on a eopyhold
tenement be alienated away from the manor of which it forms
part, the tenement will cease to be copyhold, and can be
disposed of by eommon law conveyance® If the alienation
of the reversion be only temporary, the copyhold character
will only be suspended. In any case, the rights of the
copyholder cannot be affected by such a proceeding. The
communal character of the copyholder also entitles him, in
the majority of cases, to valuable rights over waste lands,
of which we shall have to speak later on.

5. Capacity for enfranchisement. By the operation of the Enfran-

chise-

¢ 3
law of ‘merger,” as we shall hereafter see, when a larger and .y

a smaller interest in the same piece of land become united
in the same person, the smaller interest is extinguished in
the greater and disappears. 1f, in any such case, the smaller
interest be a copyhold tenement, its copyhold character is
gone, though il may possibly be revived at a future date.
But copyhelds are also subject to a very special process, ealled
* enfranclusement,” by which, without any transfer of estate
from the lord to the fenant, the copyhold character of the

t Coke, Complete Copyholder, § 41; Royer v. Strickland (1842) 2 Q. B. 792,
Possibly this rule only applied to a lord with a limited interest.

7 Copyhold Act, 1894, § 86.

 ib, § 87. But, apparently, the aid of the Court must be obfained
if the lord refuse.

* Asto the meaning of these terms, see post, cap. xxi.

* Clayton v. Williams (1843) 11 M. & W. 8o3.
& Wakeford’s Case (1588) 1 Leon. 1oa; Phillips v. Ball(1859) 6 C. B.(N. 8.3 811.
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tenant’s interest disappears, wholly or partially, and he becomes
a tenant in socage. This process, which, historically speaking,
took its rise in the villein’s personal capacity of enfranchise-
meut, has now assumed great importance, owing to the favour
with which it bas been regarded by the Legislature for the
last fifty years.

The so-called * enfranchisement’ by agreement of the lord
and tenant Is very rarely a true enfranchisement at all, being
usually a conveyance of the sncage reversion te the copyhoider,
and, therefore, operating to extinguish rather than enfranchise
the copyhold?, The distinction is very important; for,
inasmuch as it is, in such a case, the tenant's interest, and
not the lord’s, which is destroyed, it follows that any incum-
hrances and defects upon or in the title of the latter would,
but for the express provisions of recent statutes?, still affect
the so-called enfranchised tenement?®  And 1t is conceived
that, even if the voluntary enfranchisement were effected
by release of manorial rights, a defect in the title of the lord
would have prevented the extinction of the latter. It is true
that a lord with limited interest is enabled to effect a voluntary
enfranchisement by virtue of the Settled Land Act, 1882,
provided that his own title he good *.  But the real protection
to enfranchising copyholders and purchasers from them is to
be found in the long series of statutes, commencing with the
year 18419 and culminating in the Copyhold Act, 1894°,
which has been passed with the object of facilitating, not
merely voluntary cnfranchisements, hut enfranchisements
effected by the lord against the will of the copyholder, and

1 Elton, Copyholds, z2nd ed., a54.

2 e.g. Copyhold Act, 1804, § 8e.

¥ Tt is true that a future purehaser of the enfranchised tenement would
have no right to call for proof of the lerd’s title. (Conveyaneing Aet,
1881 (44 & 45 Viet. ¢, 43), § 3.)

t 45 & 46 Viet, c. 38, § 3 (i)

% 4 & 5 Vieh v. 35 (1841); 6 & 7 Viet. ¢, 23 (1843); 7 & 8 Viet. 6. 35
(1844) ; 15 & 16 Viel. v 51 (1852); =21 & 22 Viet. . 94 (1858); 30 & 3t
Viet. e. 73 {1887

5 57 & 58 Viet, «. 46.
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vice verse. The provisions of these statutes are foo long
and complicated to be set out here; but, broadly speaking,
it may be said that they enable either lord or tenant, whether
having limited interests or not!, with the approval of the
Board of Agriculture, to effect an enfranchisement which
will bind all future owners. If the enfranchisement be by
mutual agreement, considerable latitude is given to the parties
to fix the terms of eompensation to he paid for loss of manorial
rights%  If it be effected at the instance of the copyholder,
and the amount be small, the compensation fakes the form
of a gross sum of money paid o the lord, or into Counrt, to
devolve along with the manor ; if at the instance of the lord,
or if the compensation to be paid exceeds one year’s improved
value of the land, it assnmes the shape of an annual rent-
charge equivalent {o interest at four per cent. on the amount
of the ecompensation® There are elaborate provisions for
fixing the amount of eompensation, in case the parties cannot
agree?. Certain useful sections enable the Beard of Agriculture
to refuse to allow proceedings for compulsory enfranchisement
to continue, if in its opinicn substantial injustice would result
from enfranchisements, and fo enable the lord to buy out
the fenant’s interest as an alternative to enfranchisement in
certain cases®.
There were formerly many doubts as to the precise effect of Effect of

a so-called ‘enfranchisement’ at the common law ; whether, ﬁﬂf;,’;‘;;ntl
for example, the enfranchised tenement was or was not subject
to certain manorial claimsg, or endowed with certain manorial
rights?. But, in respect of enfranchisements effected under
the Copyhold Aects, whether voluntary or compulsory, it is
now expressly provided that the enfranchised tenement shall
be held free from all peculiar manorial customs 8, from every

T 57 & 58 Viet. (18g4) ¢ 46. § 43. But a copyholder for life or years
without right of renewal cannot compel an enfranchisement (§ 96).

2 jh. § 15. ¥ ib, § 8. ¢ ih. §§ 5-7. 3 ib, § 12

& ih. § 11, 7 Elton, Copyholds, 2nd ed., 355, 358.

# Thete is a saving for gavelkind in Kent, and for rights of hnsbands
and wives married before the date of the enfranchisement. (Copyhold
Act, 1894, § 21.)

JENKS. F
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incumbrance or disposition affecting the manor, and from all
claims by the lord, except the claim to escheats and the claim
to minerals, and the franchises of fairs, markets, and sporting,
But minerals and sporting rights may be made the subject of
special agreement!. On the other hand, the copyholder's
rights of common in respect of bis tenement are expressly
reserved2 It ig interesting to note that, although, as a
general rule, the enfranchised tenement will be beld subject
to precisely the same interests and lunitations as the copy-
hold which it has succeeded, yet that an enfranchisement
effected by a tenant in tail in possession will give him a fee
simple3. The enfranchisement provisions of the Copyhold
Act, 1894, apply not ouly to copyholds, but to the com-
mutation of all manorial incidents affecting land of any
tenure %,

We now come to the incidents of copyhold tenure which
correspond move closely with those of socage, viz. (—

6. Fealty. It is quite clear on the authorities that, in
theory, there might be a custom in any manor to the cffect
that every copyholder on admittance had to take the oath
of fealty 5, and that, until the year 1710, the ceremony could
actually bc enforced® Probably, the right to exzact fealty
would not be barred by twelve years’ lapse under the Statutes
of Limitation ; but, as the custom is local, not a part of the
common law, a long interruption of render would give rise to
a presumption of release ™,

7. Reat, or, as it is more commonly called, guit-rens, being
the pecuniary compensation into which the *works and

! Copyhold Act, 1894, § =23.

? ib. § 22, As to the position of the onfranchised holder with respect
to common, the recent case of Ramsey v. Cruddas (1893, 1 Q. B. 228} should
be studied.

3 Re Hart (188} 41 Ch, D, 547,

¢ Copyhold Act, 1804, § 2. 3 Co. Litt. 63 a.

¢ Cox v. Higford (rq10) 2 Vern. 66 . Coke speaks of the fealty of copy-
holders in his day as a matter of ¢ eommon oxperience’ (Complete Gopyholder,
§ 20).

7 Emery v. Grocock (1821 6 Madd. 54.
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services’ of the customary temant have been tesolved. The
precise date of such a commutation can rarely be ascertained ;
but the amount of the quit-rent can be settled by reference
to the court rolls, and is usually mentioned in the record
of the admittance. It is interesting to note that, if a quit-
rent is fixed alternatively in money or corn, the copyholder
may still, if he pleases, pay in corn, notwithstanding a long
course of payment in money?. A lord may distrain or bring
an action for a quit-rent?®; but his claim will be barred by
non-receipt without acknowledgement for twelve years ®,

8. Buit of court. In the absence of special custom, every Buit of
copyholder of a manor formed one of the copyhold * Homage,’ court.
and was bound to attend the customary court on the usual
days, upon pain of fine, distress, and forfeiture?. Formerly
no administrative or even ministerial act affecting the econ-
stitution of the manor, e.g. the admission of a new copy-
holder, or'the forfeiture of a tenement, could be done elsewhere
than in the lord’s court, presided over by himeelf or his
steward. And it was the duty of the Homage there to
‘ present * or take formal notice of any circumstances affecting
the constitution or well-being of the manor, such as deaths
of copyholders or surrenders of their tenements, or illegal
encroachments on the waste. But recent legislation has
greatly diminished the importance of manorial courts. All
grants, admittances, and surrenders of a normal character
may now be made in or out of court; and, even where it is
necessary to hold a formal court, e. g. to make proclamations
of vacant tenements, such court may be held though there
are no copyhold tenants in existence or present. But for

1 Blewet! v. Jenkins (1862) 12 C. B. (N. 8.) 16,

1 4 Geo. IL (1730) . 28, § 5.

1 3& 4 WIlLL IV, {1833) ¢. 27. § 2; 37 & 38 Viet. (18740 ¢. 57. § 1.

1 Coke, Complete Copyhnider, § 57. It appeard that the lerd ecannot distrain
for the fine without special custom {Rowlestor v. Alman (1600) Cro. Eliz.
748), nor, if be distrain instead of fining, can he sell the distress { Gomersall |
v. Medgaie (x610) Yelv, 104). Whatever be the rule for fresholders, the
fine of a ecpyholder may he fixed by the steward (Rowleston v. Alman, ante,
per Curiam).

F o2
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recording a consent to a grant of a copyhold tenement out of
the waste, a proper customary court must still be held L.

g. Fines on descent, which are the equivalent of the soeage
Reliefs, and are payable by the heir on claiming to be
admitted to 1ihe tenement of his ancestor. The amoeunt
of the fine is fixed in each cage by the custom of the manor,
or left to be named by the lord, in which case it is called
*arbitrary.” But there is a theory, not very strongly fortiied
by authority, which restricts the amount demandable upon
an arbitrary fine to two years’ impreved value of the landZ2
The fine is not payable till after admittance ; but if the heir
will not seek admittance, the lord may seize the temement
for want of o tenant,

10, [ines on alienation, which were expressly reserved in
the case of copyholds by the statute of 1660 % are payable
cither for licence to demise, or upon alienation of the tenant
by surrender. They may also be payable on alienation of the
manor by the lord; but it is said that, to found such a claim,
the alienation must be by act of God, 1. e. death®, There is
no definite restriction upon the amount of an arbitrary fine
on alienation ; and fines of threc, five, and even seven years’
value have been allowed 5.

T1. Heriots, unlike fines on alienation, are seizable by the
lord, in viriue of special custom, on the death of a copyholder,
and irrespective of the admittance of a new tenant. They
may also be claimable upon alienation. The precise form of
the heriot varies greatly with local custom ; but it is usually
the best beast or chattel, not necessarily within the tenement,

! Copyhold Act, r8gq, §§ B2-5.

* Blackstone, Comm. (4th ed.) IT. 98, quoting Morgan v. Scudamore (1677)
in 2 Chaneery Reports, 70 (3rd ed.), 134 (2nd ed.).

¥ 12 Car. I ¢. 24, § 6.

* Co. Litt. 50 b. But a custom to demand a fine on the death of the
last admitting lord, though he had alienated the manor to the claimant
by act fnter vivos, has been held to be good.  (Zowther v. Raw (1735) 2 Bro.
P. C. 451.)

§ Froser v. Mason (1883) 11 Q. B. D, 574; IKing v. Dillington {1687)
Freeman, K. B. 404.
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or even within the manor. As soon as the lord has made his
selection, the property in. the heriot vests in him, and he may
seize it, if he can do so peaceably !, or bring trover or detinue
for it2. A Jona jfide sale in market overt will, however, defeat
the lord’s claim,

Besides the normal heriot due on the death or alienation
of a copyholder by special custom, and known as °heriot
custom,” there exist two other kinds of heriots, known as
* suit heriot” and ‘heriot service’ respectively. ‘Sutt heriot’
is due by spectal contract or grant, and cannot he seized,
but only distrained for, and that during the continuance of
the tenant’s estate. < Heriot service’ is said to arise from
an original creation of tenure; and it was at one time a belief
that it could only be due in respect of a freehold mheritance.
But the recent case of Western v. Bailey * shows that, at least
as a matter of law, ‘heriot service’ may now attach to
a copyhold fenement. A heriot due by service can either be
distrained for, or seized 5; and, in the latter case, it is said,
even in the hands of a purchaser®.

12. Wardship. The lord’s right to ihe guardianship of an Wardship.
infant copyholder seems also, in spite of Blackstone’s sweeping
assertion 7, to depend entirely upon local custom. Rolle's
doctrine 8, founded upon a statement of the Court in an
unreported case of the year 1599 (Eglelon’s Case), is that
¢if a copyhold descend to an infant within the age of fourteen
vears, the next friend to whom the land cannot descend shall
have the custody of it, like as of a free tenement, unless
the custom appoints it to any other” This view was expressly
followed by the King's Bench in the case of £ v. Jalehitanis

1 Parker v. Gage (1689) 1 Shower, 81, and whether it be in or out of the
manor. But he cannot distrain.

2 Western v, Baidley, 1896, 2 ). B. 234.

3 FPdwards v. Moseley (1740) Willes, 192.

4 1896, 2 . B. 234.

i Odiham v, Smith (1503) Cro. Eliz. 589.

@ Elton, Copyhelds, p. 199, n. The case in the Year Books (? 6 Edw. I1I
M. pl. ) hardly bears out the assertion.

* Comm. (41h ed.) IL. g8, ® = Rolle's Abridgement, 40.
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of Wilkyl, in which the mother of an infant copyholder was
held to have been his guardian, and, therefore, to have
obtained a fized right to occupy the tenement. It is only
upon proof of express eustom that the lord will be entitled
to appoint a guardian?; but when he is so warranted, it
scems that his wardship will be, on feudal principles, « without
account,” 1.e. he will be entitled to retain for himself the
surplus of the income, after maintaining the infant3. Of
course this wardship, like that in military tenure, only arises
in respect of infants entitled by descent. But it seems that
the copyholder cannot dispese by Will of the guardianship
of his infant heir, to the detriment of the custom4, The
person claiming to be guardian must be admitted on the rolls
for the sake of filling the tenancy ; and if he will not apply for
admittance, the lord may appoint a guardian for the purpose?,

13. Frecbench and Curéesy. The right of the widow of a
deceased copyholder to a provision out of his lands is nsually
known by the name of ‘Freebench.’ Its amount, and the
conditions under which it can be claimed and held, are deter-
mined exclusively by the special custom, and generally differ
very substantially from the widow’s claim to dower out of
socage lands ®, copyholds not being within the Dower Act,
18337, Thus, it may attack to all the lands of which at any
time during the marriage the busband has heen tenant,
notwithstanding that he has disposed of them during his
lifetime 8. On the other hand, a devise of copyhold lands
has been held to bar the widow’s claim to Freebench ?; and

2

' (1814) 2 Maule & 8. 5o07. * Cole v, Walles {1501) 1 Leon. 328.

3 Anonymous (1578) 1 Leon. 266.

* Clenck (‘ Chureh’ in title) v. Cudmors (16g91) Lutwyche, rr8r, and
3 Levinz, 395. Doubtless, at the present day, this decision would be held
Lo apply only to the copyhold tenement, not to the persen of the heir.

® 11 Geo. IV. & 1 Will, IV, (1830) ¢. 65. §% 3-5.

¢ As to this see post, cap. xvi, " 3 & 4 Will, IV. c. 1o05.

¥ Riddell v. Guinnell (1841) 1 Q. B. 682.  In this case the widow actually
recovered one-third part of houses built on the land by purchasers from
the hushand.

¥ Lacey v. Hill (1875) L. B. 19 Eq. 346. It does not appear by this case
whether the Freebenech attached to all the husband’s ¢opyholds, or only
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in equity, and therefore now at law also, a provision by way
of jointure will have the same effect, even though copyholds
are not within the Statute of Uses!. The widow, if she
be entitled to Freehench in all her husband’s lands, may
enter and be admitted at once on his death; if in part only,
her share must he assighed hy the Homage?®. But, in any
case, she will hold of the lord, not of the heir 3,

A husband’s claim to Curtesy out of the copyhold tenements
of his wife is likewise governed entirely by local custom. But
it is conceived that the recent Married Women's Property
Acts 4, in cases where they apply, will be held to entitle the
wife to exclude her hushand’s claim to Curtesy, either by
surrender or Will,

With regard to the estate or gquantity of inferest which Ano-
a man may hold in copyhold tenmre, it has bheen hefore ;%;?E:ld
said that this is also determined by local custom. And if interests.
appears that the rules of the commeon law reparding the
limitation and descent of socage and other estates do not pro-
hibit the existence of euricus deviations in copyhold customs.
Thus, althoogh copyhold estates in the nature of fee simple,
fee tail, for life, and for years are known, it must not be
assumed that these inferests resemble the analogous common
law estates. Thus, for example, copyholds for lives are, in
some manors, descendible as personal estate®; in others,
copyhelds for years descend fo heirs®, In many cases the
tenants of copyholds for years have a right of renewal, or
nomination of their suceessors, which renders it very diffieult

to those of which he died tenant. But the language of Sir George Jessel
(p. 351) is wide enough to cover the faormer case.

L Walker v. Woalker (1747) * Ves. 8r. 54.

? Hownrd v. Bartlet (1615) Hobart, 181, and Walker v. Walker (1747) 1 Ves.
8r. 54.

$ Therefore she will not be allowed to dispute the title of the lord
under whose admittance she claims. Nepean v, Budden (1822) 5 B. & Ald.
626,

t 45 & 46 Vict. c. 75 (1882); 47 & 48 Vict. ¢, 14 (1884); 56 & 57 Viet,
c. 63 (1893).

5 Wutking v. Lea (1802) 6 Ves. Jun. 633.

§ Page’s Case {1623) Cro. Jae, 671,
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to bring their interests within any well-defined category. The
existence of such infinite varieties of intérests is a pretty eclear
indication of the severe system of compression which must
have been applied, by the framers of the common law, in
order to produce the classical symmetry of socage estates,
Great care should be taken to distinguish between interests
which represent the relationship of lord and temant, and
those which represent arrangements between one tenant and
another of the same copyhold tenement. The former depend
entirely on custom ; the latter, though restricted and limited
by custom, are partly regulated by the arrangements of the
partics. Thus, in a wmanor in which there was no custom
to entail, no estate tail conld, it is presumed, be created either
by lord or tenant. Where such a custom existed, the fenant
could not, as against his lord, convert his tenement into
a customary fee simple; but as against his own issue and
the copyhold remaindermen he certainly could, either by
customary surrender, or by a deed executed in aecordance
with the provisions of the Fines and Recoveries Act, 18337,
Finally, there should be noticed, in conneetion with copy-
holds, two species of tenure which are often confused with
them. One is that known as Customary Frechold, which
occurs when socage lands are known to be parcel of some
definite manor, and to be subject to certatn manorial incidents.
This would seem to be merely a case of socage with spectal local
ineidents, and to arise from the fact that the lands have, for
various reasons, preserved the character which at one time
probably belonged {o most socage Iau&s, but which, in the
majority of cases, has been lost®. The tenant of the customary
freehold ean usually alieme his tenement by common law

'3 &4 WIlL IV, ¢. 74. §§ 50-54.

* Bir Charles Elton (Copyheids, 2nd ed., p. 2) tries to distingnish between
freeholds modified by loeal custom, and those which are ¢ wholly supported
by custom.’ DBut the distinction appears to Le unsound. All legal
estates depend wpon custom, general or special ; and, where no special
eustom exists, the general will apply. No doubt, the special custom may

make greater or less inroads on the gemeral, or it may be altogether
silent,

Digitized by Microsoff®



Chap. V. TENURE IN COPYHOLD, 73

assurance ; and this is the decisive mark of the freedem of
the tenure.” The manorial incidents of customary freehold
may be commuted, by agreement, or compulsion L.

Second, there are certain manors known as ' ancient demesne,” Ancient
in theory representing the lands which were in manw rogis demeste,
at the time of Domesday survey 2. The tenants of these
manors, both socage and copyhold, were entitled to varions
privileges, some of which long ago became obsclete, and some
were repealed by the Fines and Recoveries Aet, 1833 7%

1 Copyhold Act, 1894, § = ? Braeton, Iib. i, ¢. 11.
$ 3 & 4 Will. IV. o, 74. §§ 4-6.
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CHAPTER VI.
TENURE AND ESTATES FOR YEARS.

Frou very early times we read of persons who held land by
agreement (conventio) mstead of by feoffment, and for definite
terms of years, instead of for life or in fee. The law did not
regard them as fenants, for they had not that fendal possession
or seisin of the land which a feoffec had, It treated them as
contractors or ‘ conventionaries?,’ whose remedy for disturbance
lay in a personal action against their lessors for breach of
contract (breve de conventione).

But a remedy of that kind is open to serious ohjections.
In the first place, it could only be used against the lessor
or his heir; a stranger would have said that, being no party
to the convention, he was not hound by it. Tn the second,
a doctrine early established itself, to the effect that a con-
vention, to be actionable, must be under seal; and the lessee
who had only word of mouth to rely upon ecould not use 1t.
Moreover, the lessee could not defend himself by his convention
against the guardian in chivalry of his lessor’s heir, nor
against his lessor’s widow claiming dower.

The earliest special remedy of the lessee for years was the
writ Quare ejecit infra ferminum. TThis writ seems to have
been devised to meet the hard case in which the lessor had

! The term was used 30 late as the reign of Edw, III, to describe the
free tenants of the Duchy manors of Cornwall, who held for torms of years
upon express agreement, FRowe v. Brenton (1828) 8 B. & C. at p. 745.
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alienated his interest to a stranger {perhaps with a secret
trust for reconveyance), intending that the stranger should
eject the lessee. Although, if the lessor still held the land,
the lessee could recover it in speciz from him by the Writ
of Covenant, if the lessor had parted with the land, only
damages could be recovered against him. And the alienee
wonld, of course, deny any liability on the convention. DBut,
by the Quare ejecit, a writ attributed to the authorship of
William Raleigh, about the year 1235, the lessee eould
recover the land from a purchaser under the lessor?. Ahount
half a century later, the writ of Hjectio firmae, a special Ejectio
variety of the rapidly growing writ of Trespass, gave o 7
the lessee for years an action for damages against amy
disturber; and, before Fitzherbert’s time, this remedy had

been improved inte a restoration of the land itself?. And

a usefnl clause of the Statute of Gloucester (1278) enabled

the termor (as the lessee for years was frequently called)

to intervene in a fictitious lawsuit got up bhetween the lessor

and a third party, to enable the latter to recover the land

by a pretended hostile title, and thereby to aveid the lease 3.

Terms of yearssthus protecled had evidently ceased to be Leasehold
mere contractual interests; and Bracion even speaks of the estates.
termor as having ‘seisin’ of the land* But this was
going too far for the sverage lawyer, who gradually evolved
a distinction between the ‘seisin’ of the tenant in chivalry
or socage, and the “possession > of the termor. The chief
practical disadvantage of the latter in early times was that
1t did not entitle the termor to use the possessory assizes;

! Bragton (lib, iv. ¢, 36) "treats this wril a3 available against all
ajectors. But the form of the writ and the invention of the later Ejectie
Sfirmae shaw that, even if he wore right at the time, the rule soon ceascd
to hold.

? Fitzherbert, De Netura Brevium, fo. zzo. Fitzherbert quotes the year
of the deciston as 14 Hen. VIL (1498-g9). Tho case does not seem to have
been reported, but an aceount of it is given in Jenkins, Eight Centurics of
EReports, p. 617.

% 6 BEdw. L. st. 1. w. 17, This remedy was improved by the 21 Hen, VIIL
(1529) ¢ 15. § 2.

* Lib, iv. ¢, 36.
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as these fell into disuse, the distinetion ceased to be important
on that ground. But it is still highly important in land law,
in respect to limitation of future estates, as will hereaffer
appearl. And the historical erigin of fhe ferm of years
is marked in one or two incidents wherein it long differed
strikingly from socage estates, e,g. in not qualifying for
public offices, in being bequeathable by Will, in descending
to the personal represcntatives of the termor  instead of to
his heir, and in the forms used for its alienation 2.

The very essence of the tenure betng contractual, it natur-
ally follows that the rights and duties of the respective parties
are left to be settled by mutual agreement. And 1t is only
in matters on which the parties are silent, that the law under-
takes to construe the relationship of lessor and lessee for
vears, Nevertheless, when holding for years became a tenure,
it was almost inevitable that certain conditions should become
annexed te it in the minds of lawyers; and, accordingly,
we find that there are a few incidents regarded by the law as
essential to cvery term of years, unless they are expressly
excladed by agreement.

Before proceeding to these in detail, however, it will be
well 10 make one important reservation. The terms of years
to which these incidents apply are terms created by demises
properly so called, and not terms created by way of use
Much confusicn has arisen through failure to observe this
distinetion. Terms of years created by way of use do not
constitute the relationship of lessor and lessee, nor are they
subject to the normal incidents of terms of years. Their
nature and incidents will be explained when we come to deal
with the famous Statute of Uses?; at present they may be

7

put quite ont of sight. Although the word ‘ demise” is not

' Post, cap. vii.

2 This seems not to have heen an original feature of the tarm of years.
Ses work cited in next note, vol. IL p, 113,

* Upon the whole subject of the origin of terms of years ses Pollock
and Maitland, History of Englisk Law, vol. II. pp. 105-17.

* 27 Hen. VIII. (1535) c. 10.
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essential to the creation of a term of years—such words as
‘grant’ and ‘let’ heing sufficiently, though not equally?
efficacious—yet, in order to create a term of years to which
the ordinary incidents of leasehold tenure will apply, it is
necessary that the parties should elearly intend to constituie
the relationship of landlord and tenant Letween themselves.

This being premised, the incidents attached by law to
a leasehold interest may be stated as follows :—

1. Fealty, which, of course, is now rarely, if ever, exacted ;
hut which, in theory, is due from every tenant for a fixed
term of years?2

2. Term of wears. It was the original, and still is an
essential feature of tenancies for years, that they should begin
and terminate upon fized calendar dates® If nothing is
specified, it will be presumed that the term is intended to
commence at the time of its crealion; and it Is immaterial
that there is an implied agreement for renewal, as in a tenancy
from year to year. Nor does it matter that a lerm of years
may be determinable npon the happening of an uncertain
cvent, e. g. a term to 4 for ninety-nine years if 5 shall so
long live, Tt is merely necessary that there shall be a fized
calendar date beyond which the term cannot last, Jf there is
not, the interest, if anything, 1s a socage or copyhold estate ;
or it is one of those so-called “minor terms,” e g. *at will’ or
‘on sufferance,’ which are not tenancies at all, but merely
permissive oceupations, determinable at any moment, and
inalienable by {he ocenpier.

3. Necessity for entry. Until actual entry, the lessee has
no possession, and, consequently, no estate; he has merely an
interesse termini, which he can enforce against the lessort.

L Tt will be sean hereafter that the word fdemise’ is necessary to imply
covenants for title, The orthodox phrase originally was—demisi concesst et
ad firmom tradidi,

2 Co. Litt. o3 a. b, 8 Bracton, lih. ii, u. 9. (fo, 27); Co. Litt. 45 b.

* ib. 40 b. He can also grant over the right to another (indepen-
dently of the Judicature Acts). Bruerfon v. Raingford (1583) Cro, Eliz. 15;
and he can enforce his right against the lessor’s exeeutors {Co. Litt. 51 b).
If the lessee die before entry, his executors can enter (ib, 46 b},

Digitized by Microsoff®

Fealty.

Torm.

Entry.



Rent.

Rack rent.

Ground
rent.

Beneficial
rent.

Distress.

Modern
statutea,

1689.

78 MODERN LAND LAW. Part 1.

This entry, which was the medieval substitute for the accep-
tance of seism by the soeager, was very important when
terms of years, however long, could be created by word of
mouth, Tt is still cessential to the recovery of the land in
specie,

4. Rent. It was an essential of all true tenure that the
tenant should render services or value of some kind, and of
tenure hy lease for years as well as other. In this case, from
the very first, a money rent was usually fixed; and moncy
rents are now almost universal in terms of years, When a
rent represents the full market valne of the premises demised,
it is called a “rack rent’; and the term is technicall. When
it represents only the value of land, upon which buildings
have been constructed by the tenant, it is called a © ground
rent.” When by custom, or as the result of payment of a fine
by the lessee, the rent reserved does not represent the full
value of what the Jessee is getting, it, or the lease by which
it is reserved, is called ‘beneficial” The amount of rent
payable may vary from year to year; as in the case of mining
rents, Dut the circumstanees which decide it must be fixed
by the lease.

5. Distress. This incident is, as we have seen, common to
socage and copybold tenwre; but certain recent statutory
provisions have made important modifications in the law of
distress for rent, and as, in nine cases out of ten, a distress
for rent is made in respect of a term of years, it will be most
convenient to siate them here.

() 2 . & M . I e 5 In spite of the doubtful
expressions of an early stafute, it seems to be agreed that,
until the Restoration, a landlord, although entitled to seize
his tenant’s goods for arrears of rent, could only hold them as
a pledge. By this statute, however, of the year 1689, he
was authorized, in the event of the goods not heing replevied
by the tenant within five days, to have them appraised, i.e.
valued by experts and sold in satisfaction of his claini, handing

* Cf.e.g 14 & 15 Viet, (x851) ¢. 25, § 1.
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over the surplus, if any, to the sheriff for the benefit of the
owner!. The necéssity for appraisement has been abolished by
recont statutes; and the form of procedure slightly altered.
But the rule of 1689 is still in force.

(it) The Lodger's Goods Frolection def, 1871. Broadly
speaking, a landlord may seize by way of distress any goods
which he finds on the tenant’s holding, whether they belong
to the tenant or not. But, hy this slatute, a lodger may
protect his goods from distress for his landlord’s default, by
paying to the latter’s landlord any rent which he (the lodger)
may owe to his immediate landlord 2.

(i) The Agricultural Holdings dct, 1883. In the case of
an agricultural tenancy, whether for life or years, the lessor
cannot distrain for more than cone year’s arrears of rent, nor
can he distrain agricultural machinery, not belonging to the
tenant, which 15 bdoma jfide employed on the land in the
conduct of the tenant’s business, Moreover, he cannot seize
any live stock helonging to a stranger which is on the land
as the result of a dona fide agreement for feeding, so long as
there is a sufficiency of other distrainable articles. And, even
if he does seize such stock, its owner is entitled to redeem it
on payment of the sum due from him for the feeding 3.

(iv) The Bankruptey dets, 1883 and 189o. By the com-
bined effect of these statutes, a landlord who distrains upon
his tenant alter the commencement of the Jatter’s bankruptey,
is restricted to the recovery of six months’ arrears from the
date of the order of adjudication *.

Various statutes have alse made important changes m the
procedure to be adopted in levying a distress®; but these do
not fall within the scope of the present work.

6. Wasle. 'I'he termor was early made liable for positive
acts of Waste hy express statutory provisions. The slatutes

12 W. &M (68g) st. L c. 5. § 2 2 94 & 35 Viet. ¢. 79. § 1.

3 46 & 47 Viet. c. 61. §§ 44, 45.

1 ih, ¢. 52. § 42; 53 & 54 Vict. o, 71, § 28,

° 6. g. the Law of Distress Amendment Acts, 1888 and :8g5 (51 & 52
Viet. o, 21; 58 & 59 Vict, e 23).

Digitized by Microsoff®

1871.

1883.

Agist-
ment,

1883 and
18g0.

Waste,



Accidental

fire,

Emble-
ments,

80 MODERN LAND LAW. Part L.

of Marlbridge and Gloucester! specified the remedy of for-
feiture and threefold damages ; but this remedy, as previously
explained 2, has now become modified inte the claim for single
damages and an injunction. With regard to permissive
Wagte, the rule 18 by no means so clear, The words of
the Statute of Marlbridge are ‘make Waste 3’ And there
18 a good deal of foree 1o the contention that, if a landlord
wishes to impose upen his tenant the postiive duty to repair,
he must provide accordingly in the lease. It has, however,
heen held, in two fairly recent cases, that a power conferred

‘by a settlement upon a limited owner to grant leases, but

so that the same did not contain exemptions from Waste, was
not well exercised by the grant of a lease which implicitly
exempted the tenants from permissive Waste4. And so we
must conclude that a tenant for years is, to some slight extent
at least, responsible for repairs.

An important statute of the year 17745 relieves from
responsihility the person ‘in whose hounse, chamber, stable,
harn, or other building, or on whose estate any fire shall
{after June 24, 1774) accidentally begin,” for any damages
in respect thereof, And, presumably, this seetion would, in
the absence of agreement, exempt a tenant for years from
claims for non-repair after a fire®. In the matter of Waste,
a lessee for years is responsible for the acts of his under-
tenant, although done against his will, unless the lessor have
recognized the undertenant 7.

7. Emblements. In the ordinary case of a tarm of years,
the lessee has mo elaim ta crops sown by him, unless he reaps

! 52 Hen. IIL (1267) ¢, 23 ; 6 BEdw. L. (1298) ¢, 5. ? Anfie, p. 41.

# ‘Shall not make Waste or exile of goods, housos, or, men, nor of any-
thing belonging to the tenements,’

¢ Yellowly v. Gower (1855) 11 Exch. 294 ; Davies v. Davies (1888) 38 Ch. D.
499.

5 14 Geo. TEL c. 78, § 86,

¢ What if the fire did noi begin in his house, but spread from anoiher ?

T Henderson v. Squire (1869) L. R, ¢ Q. I. 170. Tbhis was an action for
non-delivery of possession ; but the reasoning would apply exactly to tho
case of Waste,
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them during the continnance of the term, ¢ because the lessce
knew the certainty of his tenure and when it would end !
But in the case of a so-called tenancy at will, if the tenant’s
occupation is put an end to by the lessor, and in the case
of a term, lawful at the time of its creation, if it is sub-
sequently determined without fault of the lessee, the latter
will have a right to emdlemenis?. The commonest case is,
or was, the case of a tenant for years under a lease granted
by a tenant for life, who had no special powers of leasing,
which lease determined by the death of the lessor. The
statute of 18513, however, which provides that such a tenant
shall hold until the expiry of the current year of temancy,
applies in all cases in which a farm or lands are held at rack
rent, and the lessor’s interest determines by the death of the
landlord or cesser of his interest £,

With regard to the aunalogous matter of fixtures, the tenant
for years stands, apart from recent legislation, much in the
same position as that oceupied by the fenant for life at the
common law 5, The general rule holds good, that nothing
‘fixed” by the tenant to the land demised can be again
removed by him without the consent of the persons entitled
to the inheritance. But the course of decisions has gradually
established that (1) articles set up for the convenience of trade 9,
and removable without sericus damage to the inheritance”,
(2) articles affixed for the purposes of ornament and fnrniture,
and similarly removable 3, may be taken away by the tenant
during the confinuance of his fterm. Where the tenant’s
interest is uncertain, and is determined hy an event over
which he has no control, he is allowed a reasonable fime
thereafter in which to exercise his rights?. The much meore

T Co. Litt. 55 a. 2 ib, 55 b. 114 & 15 Viet. ¢. 25. § 1.

* Presumably, howsver, the statute would not apply where the land-
Jord’s interest was not ‘uncertain’; e.g. where a man holding for fifteen
yoars sublet for twenty.

* Bee ante, pp. 45-7. & Poole’s Case (1703) 1 Salk, 368

7 Loaoten v. Lawion (1743) 3 Atk. at p. 15.

8 Advery v. Cheslyn (1835) 3 A. & E. 75.

* Pugh v, Aston (186g) L. R. 8 Eq. 626,

JENKS. G
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liberal rules Jaid down by the Agricultural Holdings Act,
18831, and rendered necessary by the decision in FKlwes v.
Maw?, will be noticed in their proper place 3.

8. Warranty. ‘The character of the original lease for
vears, as & covenant binding the heirs of the lessor, survives
in the modern doctrine that, whether the lease in fact contains
any express covenants or no, the lessor is held to have entered
into certain covenants for the henefit of the lessee. The
doctrine has been the subject of some misunderstanding; bt
a careful study of the authorities, especially of fhe judgement
of the present Chiel Jusfice in the case of Baynes v. Lioyd?,
seems to show that the following three points may he con-
sidered as fairly established :—

(1) That when the lease contains any express covenants, these
will Limil and overrule any covenant which would otherwise be
smplied by law from the use of lechnical terms, or the existence
of the relationship of landiord and tenant, 'This rule, which is
but an application of the general priuciple of construction—
expressum facit cessare tacilum—apyplies equally when the terms
agreed upon by the parties are to be gathered from the
general tenour of the document, and when they are stated
totidens verbis. In both cases they are * express’ covenants,
as opposed to covenants ¢in deed,” or implied by law 3,

(i) That, when there iz no such express covenant, the mere
Jact of the relationship implies a covenant om the part of the
tessor for quiet enfoyment of the premises by the lessee, but limited
to the comtinuance of the lessor's interest. This last was the
actual point decided in Baynes v. Liogd®. There the defendants,
owners of a term of years in a warehouse, sublet part of it to
the plaintitfs, for a term which in fact exceeded their own

! These have virtvally superseded the more restricted provisions of the
14 & 15 Vich, {1851} ¢. 25. § 3.

¢ (r8o2) 3 East, 38. * Post, pp. 8617,

¢ 1895, ¥ . B. Boz; 2 Q. B. 610.

5 Wrilligms v. Buwrrdll (1845) 1 C. B. 402. The whole af the admirable
judgement of Tindal, €, J. should be carefully read.

¢ 1895, 1 Q. B. &z; 2 Q. B, 610. Hall v, City of Lendon Brewery Co.
(1862) 2 B. & 8. 737,
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interest in the premises. They acted dore fide, under a mis-
taken impression of the facts. At the end of the defendants’
term, their landlord ejected the plaintiffs, as, of course, he
had a perfect right to do. The plaintitls sued the defendants
on the irnplied covenant for quiet enjoyment ; but they were
defeated, on the ground that the defendants’ interest in the
premises had ceased before the plaintiffs were disturbed. In
olher words, the implied ecovenant only extended to disturbance
by the lessors.

(iil) Hlhere the word * demise’ is used, there is also implied Title.
(unless corrected by eapress covenant) @ covenant FOR TITLE, 1. e.
e eovenant that the lessor has good right to demise the premises,
in manner, and for the fterm corfained in the lease. This
covenant ean be sued upon by the lessee the moment he
discovers that in fact the lessor’s title 1s bad, whether he has
been disturbed in his actual enjoyment, or not'. It seems to
be now settled that, in a snccessful aetion for breach of
covenant (in deed or in law) for quiet enjoyment, the plainfiff
will be able to recover the value of the term which he has
lost2. The measure of damages for breach of covenant for
title, when the plaintiff has not actually been ejected, appears
10 be somewhat unsettled .

With regard to the esta’es which may be held in leaschold fﬁ;z’ﬂ:etﬁzﬂin
tenure, these are infinitely various, as the duration of the term
in each case is fized by the agreement of the parties, or
implied by law from their conduct. And as no special waords
of limitation are, or ever were, necessary to the creation of
a term of years, there arc no technical rules of construction to
help us to a classification. It is purely as a matter of usage
and convenience that leases for years (excluding the long

! Holder v. Taylor (1613) Hobart, 12

1 Willinms v. Burrell (18457 1 C. B, goz. The existence of this rule is
the meore necessary, that upon a contraci to grant a lease, however great
the outlay of the intending lessee, the latter cannot (in the absence of
express stipulation) ingist on examining the lessor's title. (Vendor and
Purchaser Act, 1874, § 2 ; Conveyancing Act, 1881, § 13.)

# See Mayne, Damages, 2nd. ed., p. T43.

G 2
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terms created under the Statute of Uses) are gromped under
the three heads of Building ILeases, Mining Leases, and
Occupation Leases. Under the last head are included those
minor interests which are not, as has been observed, really
estates at all.

1. Butiding Leases, which are usually made for periods
varying between eighty and ninety-nine years, are granted
partly in consideration of an annual ¢ ground-rent,” representing
the value of the land, and partly in consideration that the lessee
has built or agreed to build, upon the land, certain buildings
which, at the end of the term, will hecome the property of
the lessor. The latter fact need not be stipulated for. It
being an act of Wasle on the part of the lessee to pull down
buildings, or even to let them go to ruin, the lessor will be
entitled, at the expiry or determination of the term, to claim
all buildings on the land. It is this rule of law which makes
cground rents’ such a valuable form of investment. Not
only will the lessor enjoy almost perfect security for his rent,
by reason of the fact that the tenant will run the risk of
forfeiting his buildings if he fails to pay; but, at the natural
expiration of the term, the lessor or his representatives will
probahly obtain a large increase of income by assuming
possession of the buildings. But it is this liability on the part
of the lessee to forfeit his (perhaps) costly buildings, which
renders the new statutory provisions on the subject of for-
feiture of leases so specially important in the case of building
leases. But these will be dealt with hereafter’. The only
other point which it seems necessary to touch on is as to the
rights conferred on the lessee by a building lease, And here
it seems to be the rule that a Jease, unlike a conveyance in
fee, only confers rights in the surface of the land, unless a
contrary intention should appear. Thus, it has been decided
by Mr. Justice North? that the lessee for a {erm of ggg years
has no right to dig indiscriminately below the surface of his
land, althcugh he may dig the necessary foundations for

1 Post, cap. xiii. ? Robirson v. Milne (1884) 53 L. J. N. 8. Ch. 1o070.
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buildings actually contemplated by the lease. And, in the
interesting case of Elwes v. The Brigy Gas Co.1, 1t was ruled
that a colliery company, holding under a building lease for
ninety-nine years which authorized them to dig foundations,
were not entitled to retain for their own benefit (even during
their term) a prehistoric boat discovered in the course of their
lawful excavations. It is true that, in hoth these cases, there
wag an express reservation i the lease of mines and minerals;
but, in neither case, did the lessee claim minerals.

2. Mining Leases. Here, on the other hand, it is clearly Mining
the intention that the lessec shall have rights in the sub-seil, leases.
but not in the surface, except so far as may be necessary to
enable him to reach and work the sub-soil. The term of
a mining lease does not nsually exceed sixty years, and the
rent is uwsually made to vary according to'the quantity and
value of the minerals gotten, with a “dead’ or-fixed minimum
rent. But the whole subject is too technical to be dealt with
in detail in a general work.

3. Occupation Leases are rarely for more than twenty-one Occupa-
years, except on Crown and Corporation lands, where 1t 1s, or tlonleases.
was, customary to grant leases for a somewhat longer peried
on payment of a fine. Iere also the rule largely prevails,
that the parties fix their own terms and conditions; but one
or two points speeially relative to occupation leases have been
established by statute and judicial decision, and these it will
be well to enumerate here.

(i) Destruction of Game. By the Ground Game Act, 188032, Game.
it is provided that, notwithstanding any agreement to the
contrary, the ocenpier of land may, by himself and the resident
members of his household and one other persen, all duly
authorized in writing by him, kill any hares and rabbits
which are upon the land occupied by hum. But only the
occupier himself and one other person may use fire-arms for
the purpose; the object of the statute being to authorize
the destruction of game for the encouragement of agriculture,

* {1886} 33 Ch. D. 562, 2 43 & 44 Viet. c. 47,
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not to enable occupiers of land to give shooting-parties. The
rights conferred by the Act are exercisable concurrently with
the rights of any other persons entitled to kill game on the
land. Apparently, it applies to all land, whether agricultural
or not, except fo open and uninclosed moorlands exceeding
twenty-five acres !. But the oceupier claiming to destroy game
by virtue of the Act must not do so at night, nor may he use
poison or other illegitimate methods, nor violate the close
geazons established by any Aet of Parliament which was in
force on September 7, 1880 (the date of the passing of the
Act). He requires a gun- but not a game-licence.

{11} Compensation for Improvements, By the Agricultural
Holdings Act, 18832, a tenant of agricultural or pastoral
land * who has effected on his holding any of the numerous
improvements specified in the first Schedule to the Act,
and who has complied with the provisions of the Act as
to obhlaining the landlord’s consent or giving motice?® which
apply to certain cases, is entitled, on the determination of his
tenancy, to obtain from his landlord compensation for such
improvements, to an extent which fairly represents the value
thereof to an incoming tenant’. Careful provision is made
by the Act for the assessment of sueh compensation, and
the landlord, if himself only a limited owner, may obtain
from the County Court an order charging the amount upon
the land ; and ceapital money arising under the Settled Land
Act, 1882 8, may be applied in discharge thereof?. Moreover,
an agricultural tenant may remove any fixture or building put

1 Onthese the oceupier’s rights may only be exercised from December 11
te March 31 {§ 1.(3).).

7 46 & 47 Viet. ¢. 61.

® The terms are not technical. But the Act does mot apply teo any
land *that is not either wholly agricultural, er wholly pastoral, or in part
agricultural and 2s te the residue pastoral, er in whole or in part
cultivated as a market garden’ (§ 54,

* In the case of improvements which require notice, the landlord may,
if he prefer, execute them himself, and chargo the temant with a per-
centage on the outlay as increased rent (46 & 47 Viet. ¢. 61, § 4).

5ib. § 1. ¢ 45 & 46 Viet. ¢. 38.

T 46 & 47 Viet. e 61. §§ 7-28.
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up by him during his tenancy, and for which he is not entitled
to compensation !; subject to the landlord’s right to purchase
it at a valuation 2.

The Aect applies to tenancies for life and years, and not
only to occupying tenants®; but, inasmuch as a tenant must
himself have made the improvements or erected the fixtures,
in order to claim compensation or removal, or at least must
have paid for them ag an ineoming fenant £, a mention of the
Act seems to come naturally in this place. To enable a tenant
to elaim for improvements (other than manures) they must have
been effected within one year of the termination of his lease®,

Tbe provisions of the Agrienltural Holdings Act have been Market
partly modified in relation to market gardens by the Market #*mde0*
Gardeners’ Compensation Aect, 18g5% Generally speaking,

and subject to very slight exceptions, the provisions of the Act

cannot be excluded or modified by the parties to a tenancy .

By the Allotments and Cottage Gardens Compensation for Allot.
Crops Act, 18878, the tenants of small plots of land (not ™™
exceeding two acres), which are cultivated as gardens or farms,
are entitled, upon the determination of their tenancies, to
obtain from their landlords compensation, to be assessed
in & sumpoary way, for erops and fruit, and, if planted with
the congent in writing of the landlord, for fruit trees, and for
labour and manures expended since the last crop, as well as
for drains and buildings made with a similar consent. This
Act supersedes the Agrieultural Holdings Act in the cases to
which it applies,

(1) Samitary condition of premises. Although, as a general sanitary
rule, there is no warranty of the suitability of demised prem- condition.
ises for the purpose for which they are required by the

1 As repards agricultural tenancies other than market gardens, this
clatise only applies to fixtures and buildings voluntarily put up by the
tenant.

3 46 & 47 Vict. ¢, 61. § 34. 3 ih. § 61.

4 ib. § 56. The consent of the landlord must (except in the case of
market gardens) have been abtained to this payment.

5 ib. § 50. ¢ 58 & 50 Vieh, . 27.
T 46 & 47 Viet. c. 61, §§ 55 and 3. ¢ 50 & I Viet. v 26, § 1B,
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lessee !, there has been engrafted on this rule an important
exception in respect of houses taken furnished for immediate
occupation. Two modern decisions * lay it down that, in these
cases, the lessee, especially if he has not inspected the
premises, or if the defect was one which inspection would not
have discovered, is entitled to repudiate the lease if the premises
turn out to be actually unfit for ocenpation,

One particular example of the estate for years deserves
special mention, both on account of its peculiarities and of its
importance. This is the so-called ¢ yearly tenancy,” or tenancy
“from year to year” Its existence will be recognized, not
only where the parties expressly stipulate for it, but where by
their conduct they have placed themselves in the relation of
landlerd and tenant without adopting any other term. Thns,
if the tenant of an expired term has been allowed® by his
landlord to remain after the expiry of his term, in such a way
as to preclude the possibility of treating liim as a mere tenant
on sufferance, he will be deemed to be a tenant from year to
year*.  So also, if & tenant has oceupied under a lease de facto
void &, and which eannot be construed as a contract to grant
a longer term ©.

The tenancy differs from an ordinary estate for years in
two important peints. In the first place, the tenant is not
liable for permissive Waste”, In the second, the tenant (and

! Suiton. v, Tomple and Hart v, Windsor (1843) rz M. & W. 52, 68. Ths
word ‘demise’ was, apparently not used in either of these cases nor in
the two following,

¥ Smith v, Morrable (1843) 11 M. & W. 5 (bugs); Wilson v. Finch-Huatton
{1877) 2 Exch. D. 336 (drains).

* The landlord must have definitely recognized him as a tenant after
the expiry of the torm, Otherwise he will be liable to the penalties of
‘helding over’ (4 Geo. II. (1730) 6. 28. § 1), or at least will be & mere
‘tenant on sufferance * (11 Geo. II. (1737) ¢. 19. § 18),

! Hyatt v, Grifiths (1851) 17 Q. B. 505. And the termsa of the old lease
will, so far as applicable, be extended to the new holding.

¥ Ecelesimstical Commers, v, Merral (1869) L. R. 4 Exch. 162

¢ Walshv. Lonsdale (1882) 21 Ch. D. 9. If it can be so construed, the lessce
will be tenant for that term.

T Torriane v. Young (1B33) 6 C. & P. 8. In a &elightly earlier case,
Tenterden, C.J. thought that a tenant from year to year was liable to
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probably also the landlerd) is entitled to a notice of half a year,
expiring af the end of @ current year of holding, as a condition
of terminating the tenancy!. And, in holdings to which the
Agricultural Holdings Act, 1883, applies, a year's notice,
expiring similarly, is now required in all cases in which six
monthe’ notice was necessary and sufficlent at the date of the
passing of the Act?2, unless the landlord and tenant agree in
writing to the contrary®  Notwithstanding the leaning of

the law in favour of the yearly tenancy, it has been decided

that a tenaney °for twelve months certain and six months’

notice afterwards ’ only made the ferm for one year certain,

and that a six months’ notice, expiring at the cnd of the first

iwelve months, was valid to pui au end fo the fenancy?
Probably there was no legal necessity in such a case to give

any notice at all ®.

The two minor interests, known respectively as tenancy at
will and tenancy on sufferance, are not really estates in land
at all. They cannot be transferred or inherited; no action
can be brought to recover them. It is doubtful whether they
confer any rights; though ome of them, at least, imposes
duties. But, as they result in the occupation of land, it is
usual to speak of them in connection with terms of years, the
smallest interest in land known to the law.

(1} Tenancy a¢ will, though not favoured by law, will be held Tenaney
to exist where the parties have evidently attempted to constitute 2 will
the relationship of landlord and tenant, with a stipulation,
express or implied, that either parly may put an end to it at
any time %  But if the terms of the lease positively mention
a tenancy ¢ from year to year,” a proviso that the tenancy may
keep a house * wind and water tight.” _dwworth v. Joknson (18327 5 C. & P.
at p. 24r1.

L Morgan v. Davies (£878) 3 C. P. D. 260, ? August 23, 1883,
3 46 & 47 Viet. e 61, § 33. Bul the exiension does not Liold good where
the tenant has beeome avowedly insolvent.

* Thompson v. MabesTy (1811) 2 Camp. {ed. 1818 572.
i See dictum of Bayley J. in Johmstens v. Ifudleston (1825) 4 B. & C.

at p. 937.
¢ Marfen v. Woods (1868-9) L. R. 3 Q. B. 658; 4 Q. B. 293.
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be determined at pleasure by one party will not convert it
into a tenaney at willl. A well-known comment of Coke has
heen assumed fo lay down the rule that a tenancy cannot be
made to determine at the will of cne party only 2; but this
construction was repudiated by Lord Justice Cotton in the
case of In re Threlfali3, which, indeed, decided that such
a tenancy was lawful. It must be remembered that, by the
Statute of Frauds, all interests in land (with certain ezcep-
tions} attempted to be created without writing, are to have
the ¢force and effect’ of estates at will only*. The Act to
Amend the Law of Real Property provides that all assurances
made with the object of creating such interests shall be void
at Law unless made by deed® But it is assumed that any
one taking possession of land under such an assurance would
become a tenant at will.

A tenant at will is not entitled to nofice of the landlord’s
intention to terminate the tenancy; a mere demand of
possession will be sufficient®, or any act, e.g. conveyance of
the reversion to a stranger”, from which an intention to
terminate can be reasonably inferred. But a tenant at will
whose occupation is so disturbed is entitled to emblements®.
A tenant at will is not liable for Waste, because he is not
within the statutes; but the commission of Waste would
prebably be held to determine the fenancy, and convert the
tenant into a trespasser?, If a definite rent has been agreed
upon, the landlord may distrain for it'®; if not, the landlord
will be able fo recover by action the estimated value of the
use and oecupation,’ unless the circumstances show an inten-

Y Inre Threlfoll (1880) 16 Ch. D. 295. ? Co. Litt. 55 a.

* (1880) 16 Ch. D. at p. 28=. ! 2g Car, IL (1697)e. 3. § 1.

P B& g Viet. (1845) c. 106. § 3.

$ Tomes v. Chamberlaine (1859) 5§ M. & W, 14,

T At least if the tenant knows of it. Davies v. Thowmas (1851) 6 Exch. 854.

* Co. Litt. 55 a. Kwngsbury v. Colling (1827) 4 Bing. 2oz, Probably the
tenant at will could never qualify himself to cluim nnder the Landlord
and Tenant Act, 1851 (14 & 15 Viet. ©. 25. § 1),

¢ Hurneit v. Mailand (1847) 16 M. & W, 257.

¥ In ve Threlfull (188o) 16 Ch. D. 275 ; Anderson v. the Midland Railway Co.
{1861) 3 E. & E. 614.
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tion to create a gratuitous holdingl. A very important
section of the Real Property Limitation Aet provides?® that,
for the purpose of reckoning the statutory period, a tenancy
at will shall be deemed to expire at the end of one year from
its creation, unless actually before determined.

(i) ZTemanmcy om sufferance occurs where a man, having Tenancy
occupied land by a lawful title, continues to hold after his o2 S0
title has expired 3, He cannot be treated as a trespasser,
until a demand of possession has been made; because his
entry was lawful. But if he ‘holds over’ after demand in
writing, he is liable for double the value of the lands so long
as he detains them?. None of the ordinary incidents of an
estate for years applies to such an occupation ; but acceplance
of rent by the landlord would probably convert it into a yearly
tenancy, commencing at the date on whieh the holding ceased
to be lawful 5.

1 Smith v, Eldridge (1854) 15 C. B. 236.

% 3& 4 Will. IV, (1833) c. 27. § 7. ¢ Co. Litt. 57 b,
' 4 Geo. I1, {1730} c. 28. § 1; 11 Geo. IL {1737) ¢. 1. § 18,

* Hyattv. Grifiths (1851) 17 @. B. 503.
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CHAPTER VIL

INCORPOREAL HEREDITAMENTS, I. ESTATES IN
FUTURO.

Hiraerro we have been treating exclusively of mterests in
land which confer possession on the persons in whom they
are vested. This course was both inevitable a;;‘d_esfi@lﬂi;_,
inevitable, because it 18 almost impossible for thTstudent to
grasp the difficulties of incorporeal hereditaments until he
is thoroughly impressed with the characteristics of estates
in possession, desirable, because the first thing that the
student has to remember about our land law iz that, in
the heginning, it recognized one person only, the person
feudally possessed, or seised, and, therefore, the interest of
that personm colours all its rules. Even the tenant for years
was, as we have seen, but slowly admitted to the category
of the owners of estafes; for his possession was not feudal,
ouly * conventionary.’

But now we must remember that our land law has for
many centuries also recognized interests in land which do
not fulfil the requirements of a legal estate in possession,
or ‘corporeal hereditament.” And these interests, which in
other respects differ greatly among themselves, are all charac-
terized by the negative quality that they do not eonfer present
possession, and by the consequence, resulting from it, that
they have never required (or cven been capable of} livery
of seisin, The distinction used to be expressed by saying
that corporeal hereditaments ¢lay in livery,” and incorporeal
hereditaments “in grant.’ But this definition is open to the
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objection that all corporeal hereditaments did not necessarily
reguire livery for their transfer; mnor did all ineorporeal
hereditaments require a grant. And, as we shall hereafter
see, the distinction was formally abolished in 18457, after
having for two centuries ceased to represent the actual facts.

Incorporeal hereditaments may conveniently be discussed Classes of
under three classes. First, there are those future interests pf;:g;i
which, though they do not now confer possession, will some Feredita-
day, in the normal course of things, do so, and may, therefore,
without much impropriety, he termed esfates. Second, there
are those equitable Interests which, though not as of nght
conferring possession, raay, at the discretion of the Court,
be allowed to do so?; and, third, there are those limited
rights aver land, for which a good callective name is *ser-
vitudes,” but which the English law knows only as ‘ease-
ments and profits.” These last, in the nature of things,
never can confer possession upon the persons in whom they
are vested {except, temporarily, by way of legal remedy for
recovery of them); and, therefore, they are sometimes called
“ hereditaments purely incorporeal *’

In the present chapter we shall deal exclusively with the Fstates
first class of incorpereal hereditaments, viz. estates in futuro. i fubirs.
And these fall paturally into two subdivisions, (¢) estates in
Juturo at the common law, (4) estates in fufuro under the
Statute of Uses, or, as they are often called, *executory
interests.”

(=) Estates in futuro at the common law fall again into
one of two categories—Reversions and Remainders,

' 8 & g Viet. {1843) ¢. 106. § 2 {Act to amend the Law of Real Property).

2 The writer is glad to have the high authority of the late Mr. Challis
(Real Property, 2nd ed., p. 45) for including equitable interests under the
head of Incorporeal Hereditaments. Since the passing of the Judicature
Acts, the classification hag been inevitable, and, in the interesis of
simplicity, desirable, But the writer does mot follow Mr. Challig in
excluding life interests from the category of hereditaments. Philological
purism must give way to practical convenience, As to equitable interests
and possession, see post, cap. viii.

i e g. by Williams, Principles of the Law of Real Properly, 17th ed., part ii.
cap. 5.
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Rover- A reversion arises by operation of law when the person
Hons. in whom an estate is vested creates out of it a smaller, or
¢ particular’ estate in the same land, which itself carries
seisinl.  Thus, if 4, seised in fee simple, convey to & for
life, 4, without any express words, will be deemed to have
a ‘reversion in fee,” by virtue of which the land will revert to
him or his heirs after the death of B. If he have reserved rent
or services from B, the rent and services will be ¢incident to
the reversion,” and pass by a conveyance of it.  But 4 will no
longer be seised ’ of the land; though be may be said to be
seised of the rent and services. His interest will be a reversion.
3,2:1131:” It should be noted very carefully that, to make a true
ostare. reversion at the common law, it 18 necessary that the par-
ticular estate should be an estate earrying seisin. It must
be an estate; e g. the mere grant of a rent charge or the
creation of an cqnitable interest by the tenant in fee wounld
not. make him a reversioner. He would still be seised in fee,
subject merely to an incumbrance. It must also be an estate
carrying seisin. A grant of an estate for years, however long,
does not destroy the seisin of the lessor, though it deprives
him of actual possession. He is still seised, not merely of
a rent, but of the land. Before the Statute of Uses, he would
have had to convey by livery of seisin, the lessee for years
attorning to the feoffee, It is true that, as regards the lessee
for years, he is a reversiouer; but, as regards the community
at large, he is deemed to be in possession, at least for most
purposes. So also, the lord of a copyhold tenement is deemed
to be setsed, although he may never obtain actual possession

of the land 2.
lglslr‘gain- A remainder, on the other hand, arises by the act of the
) parties; and occurs when, after the limitation of a particular
estate, another estate is limited by the same instrument to
come into possession after the determination of the particular

1 Co. Litt. 22 b,

2 But, if the tenant in customary fee of 8 copyhold surrender to the
use of 4 for life, he becomes a reversioner, because he has parted with the
custornary seisin.
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estate. Thus if 4, seised in fee gimple, convey to B for life,
“and from and after the determination of B’s estate, to ' and
the heirs of his body,” ¢ will be said to have an estate tail
in remainder, expectant on the death of B! And the rever-
sion will still, as in the former case, be vested in 4 ; but in
this case it will be expectant, not on the death of B, but on
the failure of the issue of €. Tt will, of course, be Liable to
be destroyed by a disentailing assurance duly exeented by C,
under the provisions of the Fines and Recoveries Act, 18332

The practice of ereating remainders is as old as the thirteenth ﬁgiﬂr ;'t;r
century, at the least ®; and the vista of possibilities opened ap tion of re-
by it became so tempting to the vanity of the landowner and 90
the ingepunity of the conveyancer, that the Courts have had
to lay down certain definite rales affecting their limitation.

It is in these rules that the chief difficulty of the subject is
found. An attempt must therefore be made to state them
briefly and intelligibly.

() Fvery vemainder of freehold must have a particular estoale tri.c“Pls;::
of frechold limited immediaiely before b, on fhe determination astate of
of whick it is to come into possession *. This rule is merely an f:;esﬁ,“;fm
application of the fundamental principle of feudal land law,
that the seisin must never be“in abeyance’ (i. e. non-existent).

It was of the essence of fendalism that the public, and
individuals, should be able at any moment fo identily the
feudal representative of any piece of land, in order that
claims against the land, public or private, might be im-
mediately enforceable. But every creation of a freehold was,

1 Co. Litt, 143 a.

? 3 & 4 Will. IV, ¢. 74. It should be ecarcfully noted, that there is ne
fenure between the partienlar tenant and the remainderman, Therefore,
any reservation of rent in favour of the remainderman would create
a rent charge, or incorporeal hereditament only. Rent service can only
be ingident to a reversion. (Co. Litt, 143 b.)

® See examples quoted by Professor Maitland (Zow Quarierly Review,
vol, ii. pp. 22-6),

4 Buckler's Case (1597) =2 Rep. 55 ; Barwick’s Case (1597} 5 Rep, 93; Hogg v.
Cross (1591) Cro. Eliz. 254. All these cases merely decide that a freehold
limited to commence at a future day is void. Bui the rule is a necessary
deduction, or remainders could not exist.
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at the common law, by feoffment with livery, which divested
the feoffor of bis seisin. If, therefore, the seisin did not pass
al once to the feoffee, (as in a remainder, ex Aypoliesi, it conld
not), the seisin would fall into abeyance, i.e. would be vested
in no one. Which was just what the feudal law desired to
avoid. So it condemned unhesitatingly any attempt to limit
2 freehold in fufwre’; and the phrase, though somewhat
ambiguous, has become classical. Thus, a feoffment to B to
gommence from a future date was absolutely void* And
any attempt to fill up the hiatus by a term of years was
equally void ; for the seisin could not be in the feoffor, because
be had delivered it, nor in the feoffee because his estate was
not yet in possession, nor in the termor, because a man could
not be seised of a term of years® But there would seem fo
be no objection to a man creating a particular estate by one
instrnment, and then subsequently limiting an estate to take
effect on determination of that estate. Thus, if 4, seised in
fee simple, convey to B for life; and, a year later, during
s life, limit to € and the heirs of his body from the death of
B, this will not be an attempt to create a freehold in future,
because the seisin is already in B, But ’s estate will not be
a remainder on B’s, because 1t was not ereated by the same
nstrument, If the particular estate of B were for years,
instead of for life, 4 would, of course, still be seised, and the
limitation to € and the heirs of his body would give € an
estate tail in possession (seisin), subjeet fo the term of years
m A.

Similarly, a person having an estate in remainder may
ereate out of it any smaller estates; and the seisin which

1 Hogg v. Cross (1501) Cro. Eliz. 254.

1 Where, however, the feoffor gave livery of seisin to the tenant for
years on behalf of the remainderman, this would operate as an immediate
creation of a freehofd (Co. Litt. 49 a). And so also where the legal estate
would pass without livery of seisin, e. g. by Will (Boraston's Case, 1587,
3 Rep. 19). It would seem very material to inguire whether the cffect
of this rule has not been greatly modified by B & o Viet. {1845) ¢. 106—
not by section 6, as was suggested in Boddington v. Robinson (1875) L. R. 10
Exch. 270, but by section 2.
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‘supports” the remainder will support the estates created out
of it. But these estates mugt likewise observe the rule as to
*support” by parficular estates!; although the reasoning
does not apply, for, in the event of a biatus oceurring in their
succession, the right to the seisin would be in the person who
created them.

Of course, however, the rule does not apply to remainders
for terms of years, upon which no seisin can depend; and
terms of years are frequently limited to commence i futuro.

(1) No remainder can be limited to take effect gfter o fee
simple absolute. (renerally speaking, the number of remainders
which may be created by one conveyance is unlimited, There
may be a limitation to 4 for life, remainder to B for life,
remainder to € for life, remainder to D in tail male, remainder
to £ i tail general, and so on, ad dmfinitum. It follows,
however, from the operation of the statute Quia Fmplores®,
that there never can be more than one remainder in fee sunple
absolute, nor any remainder after it.  For every limitation of
a fee simple by a subject must, since 1260, be by way of
transfer, not creation; and, when once the conveying party
has transferred his fee simple absclute, he has nothing more
to convey. But several alternative fees may be limited as
remainders upon one particular estate, upon such contingencies
that not more than one of them can possibly happen. Tor,
although, after conveying away even a conditional fee, the
settlor will have no reversion, properly so cailed, yet he will
have a possibility of reverter, which he may dispose of. Thus,
where land was limited in trust for F for life, remainder to
¥ for life, remainder to R in fee, if & should survive £, and,
if not, to & in fee ; it was held that the final limitation to F
was perfectly valid, and that {Z having died in the lifetime
of ) it operated to give Z an estate in fee®.

These first two rules apply to all legal remainders; but we

1 Swift v. Eyres (1640) Cro. Car. 546.
% 18 Edw. L. {1290) ¢. 1.
3 White and Hindle's Contract (1877) 7 Ch, D. zo1.

JENKS. H
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have now to notice two other rules which can apply only to
that particular class of remainder which we call ‘contingent,’
the nature of which it is necessary to explain,

When the nature of a remainder is such that it awails ondy
the determination of the particular estate or estates, to confer
an interest in possession, the remainder is said o be ¢ vested.’
The term is, perhaps, unfortunate ; for - vesting * is, historically
at least, linked with scisin, and no one can be seised of
a remainder, But it is by long usage understood to signify
that the interest which it describes is definitely annexed to
a particular person or persons. Thus, a limitation *to 4 for
life, remainder to B and his heirs,’ is said to confer a vested
remainder on B, hecause the latter’s interest will come into
possession the moment 4’s estate deterrmines. And it makes
no difference thalt 4 may survive B; for B’s interest will
pass to his hetr, devisee, or alienee, without losing any of its
characteristics, It is a present interest, though net carrying
present possession, .

Bu$ if the remainder be limited so that it awaifs, not only
the determination of the prior esiates, but also the happening
of some external event, it is said to be ¢ contingent.” Thus, n
a limifation “to 4 for life, and after his dccease to the eldest
son of B, living at 4’s decease, and his heirs,” the remainder is
‘contingent.” It may never come info possession ab all; for
B may never have any sons, or, if he have sons, they may all
die in _4’s lifetime, or none may be born till after A’s death,
In all these cases the remainder will fail as o remainder ; and,
even if it does not fail, it will be impossible to say, until 4's
death, who will be qualified to claim it. Therefore it will, at
least during 4’s lifetime, be rather of the nature of a spes
successionts, or chance, than an actual interest. And as such
it was so obviously regarded for a long time, that it was
deemed to be inalienable, even by the person who felt morally
certain of ultimately securing itl. This disability has, however,

V Lovd Mordant & Vaux's Case (1591} : Leon. 244. It could, however, be
got rid of Ly levying a fine under the 4 Hen. VIL (1488} c. 24.
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been removed, for Wills by the Wills Act, 1857, and for
alienations infer vivos by the Act to Amend the Law of Real
Property 2.
‘We now come to two additional rules for the creation of
remainders, which affect contingent remainders only.
(iii) A limitation to the issue of an wnborn person, following 3. No
. . . . . .limitation
¢ Limitation in the same instrument to that person Rimself, 13, if to issue of
the instrument be a deed, void ; if it be in a Will, i operates to ;;‘L‘;fm
confer an estute tail on the first taker, provided that the issue in
question would, in the natural course, succeed to the estate tail if
it were not barred 3. Thus, a limitation to 4 for life, with
remainder to his eldest son (unborn) for life, with remainder
to the latter’s eldest son in fee, would, if occwrring in
a deed, be void as to the remainder in fee; if it oceurred
m a Will, it would confer an estate fall 1n remainder om
4’s eldest son, contingent upon the death of A leaving
a son,
This rule, which seems sc arbitrary at first sight, can be
best understood by a reference to its origin. It has always
been a matter of regret with many people that the legal
fiction whereby an estate tail used to be destroyed was
ever sanctioned by the Courts. Aeccordingly, the ambition of
conveyancers was long directed to devise a series of limitations
whereby an unbarrable estate tail should be, in fact, ereated ;
and guch is, obviously, the aim of the limitation condemned
by the above rule. But, after the decision in Iary Portington’s
Casct, the Courts could not allow their resolution to be evaded,
and the rule scon made its appearance. But 1t does not seem
to have been formally laid down before the famous Marl-
borough case, which was decided with all solemnity by the
House of Lords, after consulting the Judges, in February,

o7 Will, IV. & 1 Vich. ¢, 26. § 3. 3 8 & g Vict. (1845) ¢. 106, § 6,

I Bpencer v, Duke of Mariborough (1763) 3 Bro, P. C. 232 ; Humberston v.
Humberston (1716) 2 Vern, 737. 'The second part of the rule iz known as
the ¢ cy-prés doctrine,” and is an example of the lenient construction placed
upon the language of Wills.

+ {1613) 10 Rep. 35.
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17631 In that casc, the first Duke had endeavoured to tie
up his private property in the sarne manner as that adopted
by the Act of Parliament which conferred upon him the
Honour of Weodstock. He aceordingly devised his estates to
trustees, upon trust for his daughters and living grandsons
successively for life, with remainders to their sons in fail;
which was a perfectly lawful limitation. But he then directed
that, on the birth of each sucecssive tenant in tail the trustees
of the Will should revoke the limitation to such person in tail,
and substitute for it a limitation for life, with remainder to
Ais 1ssue in tail. The Duke's advisers seem to have been fully
aware of the doubtfulness of the proceeding; for the Will
directed the trustees to apply for an Act of Parliament to
confirm its provisions. No such Act was, however, obtained ;
and the first tenant in tail under the Will, a great-grandson of
the first Duke, successfully claimed a conveyance to himself
of the legal cstate tall, which he promptly procceded to
bar 2.

To the main doctrine thus solemnly established, Lord
Kenyon, in the case of Brudenell v. Elwes, decided in 1807 3,
proceeded to add the corollary, that all remainders subsequent
to the void limitation are themsclves likewise void; even
though they should, themselves, not otherwise offend against
the rule. A recent attempt o argue that the rule has been
superseded by the more modern doctrine of * remoteness,” was
decisively repudiated by the Court of Appeal &

(iv) 4 limitation by way of remainder {o a corporation mot in
emistence, or to the keirs of an unlorn person, is void.

And it makes ne difference that the corporation is ereated
or the person born before the determination of the particular
estate.

This rule, the result of medieval reasoning about ¢double
possibilities,” is as old as the fifteenth century, having heen

! Journals of the House of Lords, vol. . p. 327.
? Spencer v. D. of Mariboreugh (1763} 3 Bro. P. C. 232,
* 1 Last, 442 U Whithy v. Mitchel) (1889) 44 Ch. D, 85,
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clearly laid down in a case of the year 1487'. It proceeds
upon the argument, that a limitation to an unborn person,
simply, involves only a single possibility, viz. the birth of
that persen during the continuance of the particular estate ;
while a houtation to the heirs of an unborn person imvolves
also the double possibility of such a person being born, and
dying in the same time, leaving heirs. The reasoning does
not seem to cover the case of the corporation; but the actual
decision was to that effect. Of course the rule can only apply
to remainders; for no present estate can possibly be vested
in an unborn person. And it cau only apply to cortingent
remainders ; for every remainder limited to an unborn person
must necessarily be contingent. 'I'he cases do not seem to go
beyond the word heirs’; and perhaps a limitation to 4,
a bachelor, for life, with remainder to his eldest grandson
in fee, would ecreale a good contingent remainder, although
the grandson in question would necessarily be the child of an
unhorn child.

With regard to the ordinary incidents of tehure, 1t is Incidents
evident that many of them do not apply to reversions or :,fo;e: nd
remainders, bemg obviously designed to meet the case only fonin-
of the tenant seised. Thus fealty, wardship, dower and
freebench, curtesy, and suit of court, do not attach to rever-
siens or remainders. It is obvious that rent cannot be
reserved out of a reversion; for that would be to reserve
it to the reversioner himself. But a lease may be granted
to take efect affer the expiry of an estate for life® And
a rent charge may, of course, be granted out of a reversion,
though the reversion may be a poar security. It was saad
in an old case that, if rent were reserved out of a remainder,
it would not become payable until the particular estate had
deterraned 3.

On the other hand, it seems clear that the incidents of

' Y.B. 2 Hen. VIL 13 Hil pl. 16; followed in Cholmiey’'s Case (x597)
2 Rep. 50.

2 Throcksmerton V. Tracy (1556) Plowd, 145.

¥ Mordant & Voux's Case (1391) 1 Leon. 243, arguende. Co. Litt. 47 a.
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escheatl and forfeifure? do, and the incidents of heriots?,
and fines on alienation and descent may %, if the custom be
clear, attach to reversions and remainders. The reversioner
or remainderman of a copyhold or customary tenement may,
apparently, compel enfranchisement® And the remainder-
man in tail may, by a disentailing assurance, bar his own
issne, but not subsequent remainders or the reversioner, unless
he obtain the consent of the ¢ protector of the setilement .’

Besides the four rules above quoted, which have regard to
the creation of remainders, there are two rules affecting their
operation, which give rise to important consequences.

() 4 remainder must awail the regular determination of the
preceding estate.  This rule is an application of the common
law prineiple, that no one can take advantage of a breach
of condition but the person making the condition, or his
representatives ”.  Therefore, if a remainder were limited to
take effect after a particular estate which wag defeasible upon
condition broken, the creator of the estate, and not the
remainderman, would alone be entitled to enter for the
breach. And it was at one fime strict law that, if he did
enter, the remainder would be destroyed, because the livery
which created it had been destroyed by entry for condition
broken B

! Brooke's Abridgement. (Prerogative, pl. 25.) Brooke cites a case of 13
Hen. IV, 11, as his authority, and is followed by Viner (Escheat (A) 12).
But as Hen. IV. only reigned fourteen years, the case is not easily
traccable.

? Anonymous of 1578, 1 Leon, 262,

3 Butler v. Archer (1504) Owen, 152

! Reg. v. Dullingham (1838) 8 A. & E. 858,

» Copyhold Act, 1894 (57 & 58 Vict. ¢. 46.), § 50.

b3 & 4 Will. IV. (1833) ¢. 74. §§ 15, 34- As to the meaning of ¢ pro-
tector of the settlement,” see post.

7 At the common law, no one bub the maker and his heirs could take
advantage of a condition in deed (Co. Litt. 214 a). By various statutes,
however, the power has been extended to grantees and assignees of
reversions (32 Hon. VIIL (1540) c. 345 22 & 23 Viet, (1859) c. 35. § 3;
44 & 45 Viot. (1881) e. 45. §§ 10, 12); and even to persoms not having
any interest in the land (7 Will. IV, & 1 Viet, {1837) v 26. §3; 8 &
g Vict. (1845) . 106, § 6).

¢ As to this see post, cap. x.
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But the rule which forbids a remainderman to fake ad-
vantage of a breach of condition affecting the particular
estate applies only to conditions = deed, i.e. conditions
specially agreed upon by the parties themselves, not to con-
ditions iz /aw, 1. e. conditions annexed to the particular estate
by implication of law. Thus, if the tenant for lifc committed
Waste or enfeoffed a stranger in fee, it scems clear that the
remainderman counld claim the forfeiture!.

And a careful distinetion must be drawn between a con-
dition, the breach of which oceasions a forfeiture i/ enforeed,
and a limitation by force of which the particular estate comes
to an end, ipso facte, on the happening of an event. In the
latter case, if it be elearly intended that the happening of
the event shall pass the land to the remainderman, the lattcr
will be entitled, not by forfeiture, but by limitation. Thus
in T%e Lady dune Fry's Case?, decided in 1672, the Earl of
Newport devised a house to his widow for life, remainder
to his grand-danghter (then Lady Anne Knolles) in tail,
‘provided always, and upon condition, that she marries with
the consent of my wife . . . and in case she marries without
such consent, or happen to die without issue, then I give and
bequeath it to George Porter.” After the testator’s death, his
grand-daughter married without consent; and, on the death
of the tenant for life, the claim of George Porter was adjudged
to be good, to the exclusion of the grand-daughter, on the
ground that the so-called condition was clearly intended to be
a limitation over in favour of the ultimate remainderman 3,

(11) 4 remainder must be veady to take effect dn possession =, Must
at the instant at which the particular estate determines. This bo ready

to take

rule eannot affect vested remainders, which, by their very ;ﬁ*gfa‘t’c”ly

L F. N. B. 129 C. (Waste) ; Anomymous of 1578, 1 Leon. 262,

? 1 Ventris, 199.

® See also Borasfon's Case (1587) 3 Rep. at 21 a. The numerous cases
guoted by Coke in support of the rule scem to be all cases of Wills. But
Plowden’s note to the much older case of Warren v. Les (1556} Flowden,
127 b, shows that he considered the rule to apply also to conveyances
ey vivos.
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definition, awailt only the determination of the particular
estate to take effect in possession. Butb it was and, in spite
of recent legiclation, still is, of the greatest importance to
contingent remainders. For if the determination of the
particular estate should take place before the happening
of that external event mpon which the contingent remainder
is to vest, the remainder will ¢ fail or become extinet, unless
specially protected by recent legislation. Thus, a limitation
ta A for life, remainder to the eldest son of & living at B’s
decease for life, remainder to C and his heirs. Here, if 4 die
in the lifetime of B, the remainder to 5’s eldest son cannot
come into possession at once, for it is not certain who will be
B's eldest son living at the time of his decease. And, but
{or the protection of a statute which will herealter be referred
to 1, the remainder would have been absolutely gone.

But a still harder case oecurred, when the particular estate
came to an end, not by natural efilusion, but by premature
determination. Thus, in the cxample last given, if 4's life
estate had heen forfeited for felony, or, if 4, by collusion with
the ultimate remainderman, C, had surrendered his eostate to
him (C), by virtne whereof 4’s life estate would have become
extinet by ¢ merger?’ the claims of B's eldest son would
likewise have been defeated. To provide against this possi-
bility, it was usual to limit, after the genunine particular estate,
a remainder to trustees from the event which caused the pre-
mature determination, until the $ime of the natural expiration
of the particular estate. Thus, to revert once more to our
example, the limitation would have run—*to 4 for life, and
from and after the determination of that estate during the
lifetime of 4, then to X and I and their heirs during the life
of 4, remainder to the eldest son of B &c. Here X and ¥
were said to be ¢trustees to preserve contingent remainders,’
and, even without express words to that effect, were held
bound by the Court to effect that object. A doubt for some
time existed as to whether the estate of the frustees were

! Post, p. 105. ¥ As to ‘merger,” see post, ¢ap. xx,
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itself not a contingent remainder, inasmuch as it was entirely
dependent for its vesting upon the happening of an uneertain
event. But, it having been solemnly decided otherwise in the

case of Dormer v, Packhurst?, it became an unquestioned rule

of law that the interposition of trustees to preserve contingent
remamders would effectually prevent the failure .of those
remamnders by any premature delermination of the particular
estate. The necessity for such interposition has now dis-
appeared ; for it was provided by the Act to Amend the Act of
Law of Real Property %, that a contingent remainder existing 1845
at any time after December 31, 1844, should he capable of
taking effect, notwithstanding the determination, by forfeiture,
surrender, or merger® of any preceding estate of frechold ?,
just as it that determination had not happened.

But the Act of 1845 did not provide for the most obvicus Act of
case, viz. that of the failure of a contingent remainder owing 183
to the natural expiration of the particular estate. An attempt
had been made in the previous year to abolish contingent
remainders altogether®; but the attempt proved abortives,
and the modest provision of the Aet of 1845 remained for
thirty years the sole alleviation of the precarious lot of
the contingent remainderman. DBut, in the ycar 1877, the
Contingent Remainders Act™ provided that, as respects all
contingent remainders created since August 2, 1877, which
would have been valid if limited as executory interests, they
should take effect as if they had been so hmited, notwith-
standing the determination of the particular estate before the
period of vesting. This statute, which, be it observed, omnly
applies to contingent remainders created after its passing,
leads us naturally to the consideration of executory interests.

! (1942) 3 Atk. 135 ? 8 & 9 Vict. {1845) c. 106. § 8.

3 The Act does not say what would happen to the contingent remainders
in the event of the grantee of the particular estate disdlaiming. The
question is of no importance now ; but it was important until 1877.

* A remainder upon a term of years could itself only be u term of
years, and this would take effect notwithstanding determination of

particular estate. 5 7 & 8 Viet. (1844) . 76. § 8.
¢ Being repealed by 8 & ¢ Viet. (18,5 ¢. 106, § 1. 7 40 & 41 Vict. ¢ 33.
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(8) Erecutory interesis. Hitherto we have assumed that the
object of every limitation has been, to vest the legal seisin, or
at least the possession of the land, in the alienee, immediately
or ultimately. Such limifations were, in fact, the only
limitations regarded by Courts of Law as valid, until the
passing of the famous statute of which we are now about to
treat. A limitation which did not contemplate the transfer of
seisin was not regarded by Courts of Liaw as being a limita-
tion at all.

But, as feudalism grew to be less and less a living foree in
saciety, its principles were felt to be more and more irksome,
Why should .there not be interests in land which did not
Involve seisin, or even possession? If it were desired to give
A the beneficial advantage of a piece of land without consti-
tuting him ferre-femant, or actual occupier, why should it not
he donc?  Feudal principles, it is true, required that there
should he a tenant legally seised. But why should not this
legal tenant be required to hand over the profits to 47 4
might be a person who could not, conveniently or absolutely,
accept seisin. He might be an infant, or the abbot of
a convent forbidden by the Statutes of Mortmain?® to hold
lands without royal licence. And yet he and his donor might
desire that he should have the advantuge of the lands,

Where such a desire exists, it is pretty sure to find some
means of realizing itself. And these means proved in England
to be the invention of the wse. If A desired to make B the
beneficial {but not the legal) owner of a piece of land, he
either conveyed it to X to hold “to the use of, or, ‘in trust
for,” er “in confidence that X would pay the profits to” B, for
years, life, or in fee; or he eovenanted that he would himself
stand seised of it to a similar intent. In the first case, the
use was said to operate *with tramsmutation of possession,’
because livery of scisin was necessary to transfer the legal
estate to X, the “feoffec to uses” In the second case, it was
said to operats * without transmutation of possession,” beeause

? As to Mortmain, see post, eap. xiil.

Digitized by Microsoff®



Chap. VIL ESTATES IN FUTURO. 107

no livery of seisin was required, the legal estate, as before,
remaining in 4. No special words were necessary to create
the use. The words most frequently employed were “to the
use of,” or, in Latin, ad opus (ceps), ad usum ; but any expression
sufficiently evincing the donor’s intention was good?  Further-
more, it was not at all necessary that a man in making
a feoffment o uses should speeify at once the cbjects of his
bounty. He might leave that to be declared afterwards by
a deed or word of mouth, or, more important still, by
testamont ; and in this way lands became practically devisable,
long before they could be legally devised. This last fact, the
very forefront of the preamble to the Statute of Uses, ought
to be carefully borne in mind, in order that the nature of the
*executory devise’ may be thoroughly understood.

Now, as we have said, the Courts of Law long declined
to recognize any lmitation which did not contemplate an
immediate or ultimate livery of seisin. To them the feoffee
to uses was the legal owner; beyond him they would not look.
The interest of the person for whose benefit the use was
created—the cestui que wse, as he came to be called—was
nothing to them. But, towards the end of the fourteenth Em(tﬁc‘tec_l
century, there grew inte prominence another tribunal, not cg}}._ i
a Court of Law at all, but a Court of Kquity, claiming to
exercise jurisdiction ew dono ¢f aequo, unfettered by the
technical rules of law?® This tribunal, the Court of Chancery,
found in the subject of Uses a fruitful ficld for its expanding
claims. Apparently, it had at first two serious rivals, in
the popular courts and the ecclesiastical courts. But the
former carly dwindled before the powerful competition of
the common law courts, while the latter were, for political
reasons, jealously watched by the State, and had little oppor-

! Broughton. v. Langley (1703) Sir John Holt, 708.

? The student will, of course, read for himself the account of the origin
of the Court of Chancery in some sbandard text-book, e. g. Stubbs, Con-
stifutional Hislory of Englond, vol. ii. § =234; Digby, History of the Law of
Rsal Property, 3rd ed., pp. 270-88. One of the most readable versions is to
be found in Haynes' Outlines of Egquity, lect. ii,
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tunity for extending their jurisdiction. Before the end of the
fourteenth century, we find recorded instances of applications
to the Chancellor for the protection of cestwi que use'; and
from that time onward the cases multiply, although, even so
late as the reign of Hdward IV, the common law courts
intimate doubts of the validity of the procedure? And the
Court of Chancery had to move with caution, Ii did not
attempt to deny that the legal estate was in the feoffee to
uses. It merely summoned him by a subpoena to appear and
explain why he had not performed the trust which he had
solemnly underteken®. And if he would not act according
to equity and good conscience, he was put in prison.

The striking feature of these non-feudal interests, or uses,
which in fact constitufed their great charm, was that they
were at first entirely free from all the burdensome ineidents
of common law eslates, such as forfeiture, escheat, wardship,
reliefs, and the rest, as well as from the technical rules of
construction and conveyance adopted by the common law
conrts, Thus, although interests analogons to legal estates
could he created by way of use, these interests would be valid
in Chancery, thongh they should contravene the rules about
abeyance of the freehold, limitation after a fee simple, and
the like. Moreover, they could be transferred by secret and
informal cenveyances, without livery of seisin,

On the other hand, it musi be remembered, that this
immunity was only secured at the expense of serious risks.
A cestui que wse would not lose his land for his own felony;
hut he might lose it for the felony of his feoffee to mnses.
The latter’s estale, being strictly legal, was liable to all the
legal 1ncidents; and the fact that the occurrence of such

! Boe Select Cases in Chancery (Selden Society, vol. 1), Cases 4o, 45, 71, 72
The last case alone eontains the actual word ‘use’; the others are, how-
aver, clearly of the same character.

* Y.B. 8 Edw. IV. (1468) 1. pl. 1. p. 6.

* It seems highly probable that, in many cases, the feofees 1o uses had
taken solemn oaths to carry ‘out the fooflor’s wishes. See Select Cases in
Chuncery, p. 49.
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incidents damaged the cestui gue use would not prevent their
occrrrence. It was only by slow degrees that the interest
of the cestui que use was protected against any one but the
actual feoffee to uses.

From the very first, therefore, in Lhe history of uses, we Two ten-

notice a twofold tendenay. On the one hand, the intevest of horaies of
the ceséui que wse 1s gradually made liable to the common law
incidents of cstates. On the other, it is pradually protected
against the defaults and misfortunes of the feoffee to uses.
But to trace these tendencies would lead us into the subject
of equitable interests, reserved for the next chapter. Tor,
long hefore these tendencies had realized themselves, legis-
lative interference had threatened to destroy their existence
altogether. By one of the most curious fates that have ever
attended Aets of Parliament, the statute in question, so far
from destroying uses, doubled their importance, by giving
them a legal as well as an equitable existence. It is upon
their legal cxistence that the subject of exccutory interests
depends.

The Statute of Uses!, passed in the year 1535, almed at Statute

converting uses into legal estates, and attaching to them all of Uses.
the incidents of legal estates. To this end, it provided # that,
where 4 was seised ‘to the use, trust, or confidence of B’
B should from henceforth stand and be seised, deemed, and
adjudged in lawful scisin, estate, and possession (of the here-
ditaments in question) *of and in such like estates as he had
or shall have in use, trust, ov confidence of or in the same.’
The language is not happy: but the meaning is clear. The
‘use, trust, or confidence’ which, before the passing of the
statute, ereated a mere personal elaim against the feoffee to
uses, enforceable only by a Court of Equity, was now to
create a legal estate, recognizable by Couris of Law.

The real mystery of the section lay in the words * deemed
and adjudged” Had the Act simply required that feoffees
to uses should immediately deliver seisin to the persons

1 27 Hen. VIIL (1535) ¢ 1o, g1
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entitled to the use, the use would have remained a mere jus in
persomam at law, until the seisin had been delivered. But
the framers of the Act knew very well that such a direction
would never, or ravely, be carried out; and so they resolved
to dispense with the operation, The result of their resolution
was to change entirely the meaning of the word ¢seigin/’
Hitherto *seisin’ had been exzclusively a state of fact; the
condition of the person actually possessed, by himself or his
tenant for years, as feudal owner. Even the old ‘livery in
law* had not conferred seisin without subsequent entry, or, at
least, *continnal claim !’ But now ‘seisin’ was to signily,
not merely the state of the actual possessor, but the state of
the person entitled to possession, and to be treated as in
possession, by the Statute of Uses.

Briefly put, the result was, 1o enable legal interests to be
created in the same way and by the same simple means as
had before been employed to create and regulate the disposition
of uses. If, before the statnte, 4 had ‘bargained and sold,’
i, e. agreed to sell, land to B in fee simple, and & had paid or
agreed to pay value for his purchase, the Court of Chancery
had held that 4 was seised *to the use of” B in fee simple,
By the force of the statute, B would have, sinee its passing,
a legal estate in fee simple where he before had merely a use.
This rcsult was so startling and so undesirable, that a second
statute was hastily passed in the same session, for the purpose
of avoiding it%  DBut, in other respects, the logical result of
the Statute of Uses was allowed full play. Thus, the Court
of Chancery had been in the habit of recognizing all sorts of
limitations of uses which set at defiance the technical rules of
common law conveyancing. If A had enfeoffed B and his heirs
to the use of C and his heirs after the expiry of six months,
no harm was done; the seisiu would not be in abeyance
during the six months, for it would be vested in B and his
heirs, and the Court wonld held that, during that perioed,

! Q. Litt. 48 b.
* 27 Hen. V1IL {1536} ¢, 16. Aa to this, see post, cap. zviii,
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there was an implied use in favour of 4, unless B had given

value, or unless 4 stood in loco parentis to B. At the end of

the six months, C’s use would * spring up’ and take effect. Springing
Or again, if 4 had eufeoffed B and his heirs to the use of €
and his heirs, but if ¢ should die childless, then to the use of

£ and his heirs; on the death of ¢ without children, the Court

of Chancery would have held that s use ‘shifted’ to #) and Shifting
his heirs. O, finally, if  enfeoffed B and his heirs to such "
uses as he (4) should by subsequent deed or word of mouth
appoint ; upon the exercise of this power of appoiutment the Powers.
Court of Chancery would have held that the use vested in the
nominee under the appointment. But all these limitations

would have been bad at common law ; the first as an atterapt

to create a freeheld dén fufure!, the sccond as an attempt

to limit a remainder after a fee simple? and the third as

an attempt to limit an estate fo an uncertain person,

Of course it was just possible thai the Courts of Law
might have put a narrow construction on the Statute of Uses,
and have declared that limitations to uses which contravened
the principles of the common law had not been legalized by
the statute. But, as this course would have played directly
into the hands of the Court of Chancery, they wisely took the
more liberal view, and recognized the vahdity of all limitations
which the Court of Chancery had permitted in dealing with
uses, giving them effect according to the rules of common
law where such a construction did not defeat the existence of
the interest 3.

For some short time after the passing of the Statute of
Uses, 1t appeared as if the subject of executory interests
would no longer be connected with the subject of devises; for
the wording of the statute did not permit of a doubt that
devises of lauds were intended to be prohibited. Here again,

1 Ante, pp. g5-6. ? Ante, p. 07.

3 This generalization, which fairly represents the policy of the common
law courts in the half century which followed the passing of the Statute

of Uses, may be traced by the student in the reparts of Plowden, Coke,
and Croke (Eliz.).
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however, the statute singularly failed of its object; for in the
year 1540 it was found necessary to pass a statute, the first
Statute of Wills?, authorizing the devise of all socage and
two-thirds of knight-service lands. By virtue of this statute,
the subject of devises again became very important; and,
although devises were by the statute made legal as direct
limitations of the legal estate, without the intervention of
uses, yet the recent intimate connection between Wills and
uses seems to have induced the courts to construe devises as
liberally as though they had been limitations to uses. Thus
executory devises have always ranked on the footing of
cxeculory limitations to nses, and shared the same privileges.
More than this, in addition {o the lenient construction always
placed upon testamentary language, an executory devise has
at least one subgtantial advantage over an executory limitation
by deed, in that 1t can dispose of a future 1terest in a term
of years, or even in pure chattels2.  But, as no cone can at the
present day be seised of a term of years or a chattel, no nses
of either can be Nmited by deed 3,

The executory interestswhich may be limited hydeed or Will,
fall, as we have said, into two great classes, known respectively
as  springing ’ and * shifting ” uses. A *springing ’ use oceurs
when a limitation is made to spring up independently of any
former limitation at some future time. Thus, a limitation ® to
4 and his heirs to the use of 5 when he shall atian twenty-one
years,” or, in the case of a devise, © to 3 when he shall attain
twenty-one years’ is a simple case of a springing use. Such
a limitation would be bad at the common law; but, by
virlue of the statute, an estate will arise in B at the
happening of his majority. Only, in the case of the deed,

! 32 Hen. VIIL ¢ 1. See post, chapter on Devise (xxiii).

? Eyres V. Faulkland (1697) 1 Salk. 231; Hyde v. Pervail (16os5) 1 P.
Wms, ..

¥ Of eourse, 4 can be soised of a freehold to the use of B for a term of
years, as the statute expressly says. But that is another matter. And
B can have an ‘ equitable interest” in a term of years legully vested in 4.
(See post, p. 127.)
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the estate would be but for life, because, in spite of some
hesitation?, the Courts ultimately decided to put the same
consfruction uwpon limitations to uses as upon limitations at
the common law, where such construction did not defeat the
existence of the use? But the gift by devise would give B
an exeentory interest in fee. In the meantime, and subject
to the happening of the event, the law implies a resulting
use in favour of the conveying party in the first case, and
the testator’s heir in the second?

¢ A cshifting > use, on the other hand, is an executory Shifting
interest which, upon its arising, devests a former estate and "
terminates it. Thus, a limitation *to 4 and his heirs, to the
use of B and his heirs, but if B shall not within five years
assume the name and arms of X, then fo the use of € and
his heirs,” gives C an executory interest by way of shifting
use, which will devest #’s estate on the expiry of the five
years, unless A has, in the meantime, assumed the name and
arms of &. And a similar interest would be created by a
devise “to B and his heirs, but if B should not (&e.) then to €
and his heirs.” 1t will at once be seen that such a limitation
does what a limitation by way of legal remainder cannot do,
viz. : enable € to take advantage of a forfeiture,

Perbaps the most useful way of explaining the peculiarities Differ-
of executory interests will be to enumerate briefly the points in popreen
which they differ from remainders at the common law. executory

interests

(1) By means of them o man could convey directiy lo Linself, when and ro-
.. . mainders,
ke conld not do so at the common low. This is a pomt now of . . -

small importance, but formerly of considerable value. So long tions to
. . P . settlor.
ago as the year 1297, it was sclemnly decided in Parliament,

with the advice of the judges, that a common law limitation

1 o. g Shelley's Case (1581) 1 Rep. 101 b ; Abreham v. Twigy (1596) Cro.
Tliz. 478 ; Wilkes v. Lenson {1539) Dyer, 169 L,

* Samnders on Uses, p. 168.

* dudley’s Case {x559) Dyer, 165 b. And it i3 this resulting use whicl
really supports the execuwtory interest. For, if it be excluded by eclear
inference from the language of the decd, the executory limitation must
then be construed as a remainder, and conform io the common law
rules. .ddams v. Savage (1703} 2 Salk, G7q.

JENKS. T
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by the owner of an estate to himself, even of an undivided
share, would be void!, The case is an extremely strong, as well
as a very interesting one. Thomas of Weyland, tenant in fee
of the manor of Sobbirs (7 Sodbury)in Gloucestershire, which
he held of the earl of Gloucester, levied a Fine, by which Le
acknowledged the maner te be the property of Geoffrey Aspale,
who then granted it to Thomas of Weyland, Margaret his
wife, and Richard their son, to held to Thomas and Margaret
for the lives of each of them, with remainder to Richard in tail,
with further remainder to the heirs of the body of Thomas
by Margaret his wife (a limitation which, in later days, would
have given Thomas a remainder in special tail)%. Thomas then
committed felony, and abjured the realm ; wherenpon the king
claimed Year and Waste, and the ear] of Gloucester forfeiture of
Thomas' interest during his life. But it was decided that the
earl’s claim was unfeunded, nething having passed to Thomas
by the grant. It will be ebserved that, in this case, Themas
did net convey directly to himself, although the Fine and
grant were, doubtless, one transaetion. A forfiors, a feoffment
to the fecffor himself would have been void. Buf, Inasmnch
as it was quite a regular thing, after the mvention of uses,
for a man to enfeoff others to the use of himself, either solely
or in conjunction with others, such limitations were recognized
ag conveying the legal estate after the passing of the Statute
of Uses. Only, the interest of the feoffor was deemed to be
that of which he was formerly seised, before the feoffment.
To use technical Jangnage, he was “in of the old use, not of
the new,” until the Inheritance Act, 1833, declared that a
limitatien to the assurer or his heirs should canse them to
take by purchase®. And new, a direct conveyance may he
made by any ene to himself jointly with another 2.

1 Rot. Par, I. 66, Thomas of Weyland's Cage.

2 This Fine and grant were of the year 12798 ; it will be sean, therefore,
that the last limitation was a remainder upon a conditional fee.

2 g &4 WIll, IV, «. 106. § 3. This seclion only upplies to instru-
ments taking effect after Dec. 31, 1Bas.

* Conveyancing Act, 1881 (44 & 45 Vict. ¢. 41}, § 50. The proper way
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(i) They do not necessarily awail the determination of the Premature
preceding estale. Thus, in the case put, of a limitation ° tof;ﬁf,f“;f‘“
A and his heirs, to the use of B and his heirs, but, if BE::;’t"ji“g
shall not within five years assume the name and arms of X,
then to the wse of € and his heirs,” it is clear that B is in-
tended to have a fec simple, subjeet to the penalty of losing
it if he does not fullil a cerfain condition. It is not a
limitation to B and his heirs wafil a certain event happens.

Yet O’s estate would arise of its own force immediately the
fulfilment of the condition became impossible 1. But here
we tonch upon a famous controversy, lately laid to rest. Out
of what would C’s estate arise? The Statutc of Uses con- Seinsilia
templated that every use should be dependent on a legal seisin. 7"
But, in this case, the seisin of 4 bad been utilized to give
birth to the estate of B; and, as this estate was the largest
known to the law, viz. a fee simple, it was argued that it was
exhausted by the act. More than one ingenious suggestion
were made, with a view of overcoming the difficulty ; but that
which found most favour was the doctrine which asserted that
a seintifla guris, or particle of seisin, remained in 4 or his heir,
which would enable the use of € and all subsequent chifting
uses fo arise out of it,  This ingenicus doctrine was abolished
by statute in the year 1860%; and now, hy force of the
statute, all uses, express or implied, and whether immediate or
future, executory or contingent, arise and take effect by virtue
of the estate and seisin originally vested in the person seised
to the uses. But it is important to observe, that the seisin
originally conveyed must be extensive enough to cover the
exeeution of the use. Thug, if land be conveyed to A for life,
to the use of B and his heirs, B’s estate will only be an estate
pur auter vie, limited to his heir as special occupant 3; and on

in which to make another person #nan! in common with the assurer, is to
convey to him an undivided share of the estate.

1 Moore v. Moore, 1892, 2 Ch. 87. % 23 & 24 Vict. c. 38. § 7.

% This seems to have been for some time doubtful. See Crawley’s Case
(1599) Cro. Eliz. 521. But Plowden's opinion (4dnen, of 1560, Plowd.
186 a) ultimately provailed. See Saunders on Uses, p. 477 seq. But this
is only where the seisin is limited to a stranger. Where the cestui que use

I2
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A's death it will determine. It is one of the vexed questions
of the law whether a tenant in tail can be seised to uses which
the statute will execute 1.
Interval (Wi} They need not be ready to come into ewistemce af the
?;tf; delermination of the preceding estate. Thus, to alter slightly
ination. the case put, suppose a limitation ‘to 4 and his heirs, to the
use of 7 and hig heirs, but if A should not assume the name
and arms of X within five years, then to the eldest son of
and his heirs” Here, at the expiry of the five years, ¢ might
have no son; but a son might be born to him several years
later, As a contingent remainder, the limitation fo €’s eldest
son would undoubtedly have failed before the Act of 1877
but as a shifting use it would arise on the birth of (s son,
the use in the interval resulting to the settlor or his repre-
sentatives. This immunity from destraction constituted, in
fact, one of the great advantages which executory interests
had over legal remainders ; and, until lately, 16 could only he
impeached in one case, viz. of the limiting of an executory
intervest after an estate tail. Here, by virtue of the Fines
and Recoveries Act, 1833 2, which in this respect followed the
previcus law %, a desentailing assurance, properly executed to
bar remainders, will extinguish any executory interest limited
to take effect after or in defeasance of it. And now, by the
Conveyancing Act, 1882 %, it is provided that where 2 man
is entitled to land in fee, or for a term of years, or for life,
with an exeentory limitation over on default or failure of all
or any of hiz own issue, such executory limitation shall become
void so soon as any of the issue described attain the age of
twenty-one years. But this section only applies 6o a limitation
contained in an instrument exceuted after December 31, 1882,
ﬁ?;sll"etu' This immunity from destruction for wanl of observance of

is himself alsc feoflee, the use is mere surplusage, and he takes the larger
estate. Jenkins v. Younge (1655) Sir 'W. Jones” Rep. 253. The veport in
Cro. Car, 230 is incomplete.

! Saunders, Uses, pp. 14352, ig& 4 Wil IV. c. 74. § 15.

® Bee Puge v. Hayward (1704) 2 Salk. 570 (4th ed.),

* 45 & 46 Viot. v. 39. § 10.
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the common lasw rules led, doubtless, (o the establishment of the
famous Rule against Perpetuitics, which was gradually grow-
ing during the seventecnth and eighteenth centuries, but which
was finally settled by the leading case of Cadel/ v. Palmer in
the year 1833 1. There it was laid down, that eyery cxceutory

limitation which may possibly take effect in possession after
irtation which Dy 1o A

the expiry of a life or lives in heing at the time of its ereation
and twenty-one years afterwards is ipso faefo—~void.- The only

exceplion to the ruleis an allowance of the period of gestation,
where gestation actually exists, Thus, in the case of a devise
to the first son of 4 who should attain twenly-one years, if 4
were to die, leaving his wife enceinfe, and a posthumous son
were born, the latter would, if he lived to be twenty-one, be
able o claim under the limitation. But the rule does not
apply to cxecutory interests limited after an estate tail?;
because, as we have seen, an eslate tail 1s always liable to be
barred in such a way as to destroy the subsequent executory

lmmitations.

As a corollary to the Rule against Perpetuities may be Aecumu-
mentioned the Role against Accumulations laid down by statute lations.
in the year 180c, commonly known as the Thellusson Act®.
By this rule, every direction to accumulate the income of any
property beyond one of four alternative periods provided by
the Act is rendered void, and the income thus directed fo be
accumulated is to go to the person who would have been
entitled to it but for the direction. The alternative pericds
are—(a) the life or ltves of the person or persons making the
disposition in which the direction is contained, (4) an absolute
period of twenty-one years from the death of such person or
persons, {¢) the minority or minorities of any person or persons
living or en venfre sa mere at the death of such persons, (d)
the minority or minorittes of amy person or persons who
would, if of full age, be entitled under the disposition to the

T 1 ClL & F. 372, But the rule was really recognized before. See Jee v,
Audley {1787) 1 Cox, 324.
! Nicolis v, Shefield (1789) 2 Bro, Ch, Ca, 215, 5 40 Geo. 111, . 98.
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mcome directed to be accumulated. But the restrictions of
the Act do not apply to directions to accumulate for the
purpose of paying debts, or for the purpose of raising portions
for any child of the persen or persens directing the aceumula-
tion or of any one taking an inferest under the assurance
in which it iz contained, nor to any directions concerning
timber 1,

Soon after the passing of the Thellusson Aect, it was
decided, in the case of Griffitks v. Fere?, that any direction
which contravened the provisions of the Act was void only for
the excess, and not, as a limitation contravening the Rule
against Perpetuities would be, void ab initio. But a very
recent statute, the Accumulations Act, 1862 % has rendered
the Rule against Accumulations more strict, by providmg
that no one¢ shall direct accumulation of income for the
purpose of purchasing land only, for a longer period than the
minority or minorities of any person or persons who would, if
of full age, be entitled to such income, The Act of 18g2
does not prescribe any penalty for the breach of its provisions,
and its wording is by no means the same ag that of the
Thellusson Act, upon which the decision in Griffiths v. Fere*
was hased.

It seems to be somewhat uncertain, at the present day,
whether the Rule against Perpetuities applies to legal contin-
gent remainders. Lord St. Leonards, in the great case of Cole
v, Sewell ®, evidently thought that it did not; but recent dicia
show an inelination to confine Lord St. Leonards’” doctrine to
those legal remainders which are limited to a person who will
necessarily be in existence when the limitation takes effect®.
Notwithstanding this doubt, however, and potwithstanding
the recent statutory alterations in the law of contingent
remainders”, it is still often of great importance to know

' qo0 Geo. IIL (1800} c. go. § = ? (1803) 9 Ves. Jr. 127.

¥ 55 & 56 Vict. ¢, 58, * (1803) g Ves. Jr. 127.

® (1B43) 4 Dr. & Warren, 1, at p. 28.

Frost v. Frost (188g) ¢3 Ch. I, 246.
" 8 &g Viel, (1845) c. 106. § 8; g0 & 41 Viet. (1877) c. 32,
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whether a given limifation is to be construed as creating an
executory interest or a contingent remainder. Thus, suppose
a limitation over in favour of a class of persons, some of whom
do and some of whom do not qualify under the Rule against
Perpetuities.  If the gift is to be read as a contingent
remainder, those who do qualify, by being ready to take
immediately on the expiry of the particular estate, acquire the
whole of the interestl. If it is construed as an exccutory
limitation, it will fail, as being void for remoteness2 And,
as respects limitations created before tho passing of the
Contingent Remainders Act, 1877, 1t is exceedingly easy to
imagine cases which would be invalid if construed as contin-
gent remainders, vahd if treated as executory interesis,

Thus, it is important to know the rule to be, that any rRemain-
ders and
executory

mainder {i.e. as an interest to tako offect after tho normal interests.

lmitation, in a deed or will, which ean be construed as a re-

expiry of a previous interest), must be so construed, and not as
an execntory interest, The rule was laid down in emphatic and
unqualified language by Lord St. Leonards, in Cole v, Sewel!3;
and, it 1s conceived, still exists, having been clearly recognized
by recent authorities ¢, Dut it has recently received the very
important qualification that, if such a construction would
manifestly defeat the object of the parties, it will not be
adopted °, 1In other words, the rule is a rule of construclion,
and not of law,

Before concluding the subject of estates in jfuturo, it iz Powers.
necessary to speak of what raay be called the indirect creation
of such interests, by way of Powers. The person creating
the original limitation may not immediately specify in all
cases the object of the limitation; he may leave that to be

! Mogg v. Mogg (1815) 1 Mer. 654.

? Stuart v. Cockerell (1870) L. R. 5 Ch. App. 713. It will be noticed
hereafter (p. 137) that the Rulc against Perpetuities does apply to sgquitabic
contingent remainders.

¥ (1843) 4 Dr. & W, at p. 27.

4 Lechmere v, Lloyd (1881) 18 Ch. D. at p. 528; Symes v. Symes, 1866,

1 Ch. 272
® Blackman v. Fysh, 1892, 3 Ch. 200,
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settled by himself or some other person at a future date. The
person in whom the right to make such a nomination is
vested, is sald to have a Power, 1. e. a right, not arising out of
the fact of ownership, to dispose of property. Of course, this
1s a restricted and technieal use of the word * Power’; which,
in its widest sense, covers the anthority of a person to dispose
of interests vested in him as owner, as well as aunthorities to
do acts other than those of disposition.

Powers, in this restricted sense, are conveniently classified
according to their (a) origin, (5} effect, (¢) objects.

(2) Powers are classified according to their erigin into
Common Law Powers, Equitable Powers, and Powers under
the Statute of Uses. Common Law Powers are those con-
ferred by the common law or by some statute other than
the Btatute of Uses—e. g. a Power to executors to sell lands
for the payment of debts when there has been a devise to
that effect, or any of the numerous Powers of disposition
conferred upon the tenant for life by the Settled Land
Act, 1882'. Equtable Powers are those which a court of
Equity alone would have recognized before the passing of the
Judicature Act, and which operate upon equitable interests
only. Powers under the Statute of Uses are by far the most
important in the creation of future estates. They operate by
way of *declaring’ or ‘leading’ the uses of a former con-
veyance. Thus, to {ake the simplest case, 4 conveys ‘to B
and his heirs, to the uge of B for life, and, after B’s decease
to the use of such of B’s children as B shall by deed or will
appoint, and, in defanlt of appointment, to the use of X and
his heirs.” Before the Statute of Uses, the exercise of B's
power of appointment would merely have conferred on the
appointees an equitable elaim against B’s heir to the profits
of the land. But now, by virtue of the statute, B’s appoint-
ment operales immediately to execute the use in his appointees,
by way of remainder if B be living, in immediate enjoyment
if B be dead. The remainder to X and his heirs will, of

' 45 & 46 Vict, v. 38,
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course, be invalid as an executory limitation ; but it will he
good as a legal remainder?

(&) Powers are classified according to their ¢ffect into Powers Effect,
Collateral, Powers Appendant, and Powers in Gross,

A Power Collateral is a power exercisable by a person who Powers
has no interest in the land over which the Power is to be “*>*™
exercised. It was formerly held? that such a Power was
in the nature of a trust, and that, although the donee of the
power need not exercise it, he could not hind himself not to
do so, nor could he extinguish or release it. But the law has
now heen altered by the Convevancing Aect, 18817 which
provides that a person to whom azy Power is given may, by
deed, release or contract not to exercise the same. 1f seems
to be a curious feature of a Collateral Power that it can be
exercised by an infant, by act inter vivos?t.

A Power Appendant is a Power vested in a person who has Powersap-
also an estate or inlerest in the land over which it 1s to he pondant.
exercized, and which will, if exercised, affect his own interest.
The Power given te a husband in a marriage setflement, to
appoint a term to raise pin-money for a future wifc, 1s a
Power Appendant, if it will take effect in derogation of his
own life estate.

A Power in Gross is likewise vested in a person whe has Powers
an interest in the land over which it is to be exercised ; but ™ &%
is such that its exercise will not defeat or affect his own
interest. A good example is the Power given to a tenant
for life by a settlement to appoint a term to raise portions for
his younger childven after his decease ®.

(¢} Powers are classified according to their ofjects into Object.
General and Special TPowers. A General Power can be General
exerciscd hy the donee in favour of any person whem he powers:
Pleases. Thus a conveyance ‘to 4 and his heirs, to the use
of B for life, and after B’s decease to the use of such persons

L Re Abboit, 1893, 1 Ch. 54. ® Willis v, Shorral (1738) 1 Atk. 474.
3 44 & 45 Viet, ¢. 41. § 52. * Re ' Angibaw (1880) 15 Ch. D. 228,
* Classification of Jessel, M. R., in Re D" Angibau.
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as B shall appoint and their heirs,” creates a general Power .
of appointment in B. The effect of such a Power is, virtually,
to make 5 owner of the land to the extent of the interest
covered by the Power. And this effect has been recognized
by the law. For a general devise in a Will passes all property
over which the testator has a general Power of appointment !;
and sach property will be divisible among the creditors m
bankruptey of the donee of the Power %, and, if the Power is
actually exerciged, form part of his assets on his decease®.
It will also be available for judgement creditors under the
Judgments Act of 1838% The mere fact that such a Power
i1s to be exercised in a particular manner, e. g, by Will, does
not prevent it being a General Power .
Bpecial Om the other hand, Spectal, or, as they are sometimes called,
POWE™ ¢ Limited * Powers, are Powers which the donees are bound to
exercise, if at all, in favour of a member or members of
a limited and elearly defined class, Thus, a conveyance
“to A and his heirs to the use of B for life, and, after B’s
death, to such of the children of (the settlor) as A shall
appoint,” creates a Special Power in B, which can be exercised
only in favour of the settlor’s children. Although B should
himself be a member of the class contemplated by the Power,
the property will not pass under a genecral devise in his
Will; but such a Special Power seems (if exercised) fo be
within the wording of the Judgments Act, 1838 ¢ and the
Bankruptey Act, 18837,
Tllusery At one time the subject of Special Powers was affected by

if;ﬁé: " a doctrine peculiarly difficult to interpret, the doctrine of

' Wills Aet, 1837 (7 Will. IV. & 1 Viet. ¢, 26), § 27.

* Bankrnptey Aet, 1883 (46 & 47 Vict. c. 52), § 4¢. But the power
must be exercised by the trustee during the debtor's lifetime, Nickols fo
Nirey (1885) 29 Ch. D. 1002,

¥ Flemingv. Buckanan (1853) 3 D M. & G.976. Therule applies even where
tlie donee of the Power is a married woman (Re Hughes, 1898, 1 Ch. 520).

t 1 & 2 Viet. ¢, 110. § 13.

5 Hawthorn v. Shedden (1856) 3 Sm. & (. 293; but the property is not
available by the creditors in bankruptcy if no Will be actually made.
Nickols to Nizey (1885) 2g Ch. D. rooz.

61 &z Viet. . 110. § 13. 7 46 & 47 Viet. ¢. 52, § 44.
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Hlusory Appointments. It was held that if 4 had power
to appoint amongst a class, the Power was not well exercised
by an appointment which wholly omitted any member of the
class, or even by an exercise which gave to any member an
* unsubstantial, illusory, or nominal’ share of the property.
The first part of the rule, though arbitrary, was easy of
application. But what was an ‘unsubstantial, illusory, or
nominal® share under the second? Fvidertly nothing but
a judicially sanctioned table of proportions would have satis-
factorily answered that gquestion, which, accordingly, was a
frequent scurce of litigation, till that branch of the doctrine
was abolished by statute in 18301, The other branch lingered
on until 18%4% And it is now clearly settled, that, unless
an inteution te the contrary manifestly appear by the terms
of the settlement, the cbjects of a Special Power have no
claim te the property in default of appointment ?,

There is, however, one point of law connected particularly Powers
with Special Powers, which it is most important to bear in ggﬁul:i:
mind. The Ruleagainst Perpetuities applies equally to interests
created by virtue of Powers as to inferests directly created by
the conveyanee to Uses. But, in the case of General Powers,
the period of perpetuity is reckoned to begin from the cwercise
of the Power, on the ground that the existence of a General
Power does not Iin any way fetter the free alienation of the
property. While, in the case of a Special Power, the period
of perpetnity commences, not from its exercise, but from its

creation *

; on the ground that the alievation of the property
iz restricted by its very existence. Tlus, a limitation “to 4 and
his heirs, to the use of B for life, remainder to the use of B’s
eldest son (unborn) for life, with remainder to such of his
{B’s eldest son’s) children as he (B’: eldest son) should
appoint and their heirs,” would be bad, both as a remainder
and as an executory interest. It would be bad as a remainder,

''11 Geo. IV. & 1 Will. IV. v, 46, § 1. The appointment had previocusly
been good at Law, but not in Equity.

* 37 & 28 Viet. c. 37. 8 Treeke's Setflement, 1897, 1 Ch. 28g,

* Grifiith v. Pownall (1843) 13 Sim. 393.
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because it attempts to limit an estate to an unborn person
for life, followed by an estate to the issue of such unboern
person!; it wonld be bad as an executory interest, because it
could not be effected without tying up the estate beyond a life
in being and twenty-one years? But if a Special Power ean
be execubed,and is executed, without infringing the Rule against
Perpetuities, 1t will be good, notwithstanding that some of the
objects of the Power may contravene the rule 2. Thus, a Power
to an unbkorn person te appoint in favour of any of the seftlor’s
descendants living at his (the donee’s) decease, would be validly
exercised by an appointment to persons born in the seftlor’s
lifetrme or twenty-one years after.

Finally, it may be observed that, as a general rule, the
form prescribed by the creator of the Power for its exercise
must be strictly observed. Thus, a Power to appoint by deed
1s not well exercised by an appomntment by Will4; and,
a fortiori, a power to appoint by Will is not validly exercised
by an appointment by deed 5. DBut two statutes have relaxed
something of the excessive strictness with which the exercise
of Powers was once regulated. By the Wills Acl, 18374,
a Will executed in accordance with the requirements of the
Act is a valid exercise of any power of appointnient required
to be exercised by Will. And by Lord St. Leonards’ Act of
18597, a Power exercised by deed or other wiiting not testa-
mentary is validly exercised by the execution of an indenture
attested by two witnesses, although the mstrument creating
the Power may prescribe other formalities. Courts of Equity
formerly had, and now all branches of the High Court have,
considerable discretionary jurisdiction to aid the imperfect
exercise of Powers; but this subject belongs to that branch
of the Law which is still called Eyuity.

' Ante,p.go. 3 Ante,p.r17. ® Grifith v. Pownall (1843) 13 Sim, at p. 96,

1 Earl of Darlington v. Pulieney (1775) Cowpsr, 260,

S Reid v, Shergoid (18035} 10 Vea, Jr. at p. 370.

f 9 Will IV. & 1 Viet. ¢. 26. § 10. And the observance of the require-
ments of the Act is not only sufficient, but essential.

" 22 & 23 Viet. e, 35. § 12. But the Power may be exersised in any
sther manner econformable to the terms of its ereation.
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CHAPTER VIIL

INCORPOREAL HEREDITAMENTS. 2. EQUITABLE
INTERESTS.

It is a moot point whether or no the framers of the Statute
of 1535 intended to destroy uses! But, whichever view we
take of this question, there can be little doubt that they
intended to destroy uses as they were understood at the
passing of the statute-—viz. as privileged interests not subject
to the rules of the common law. It was their obvious
intention, that all the incidents which attached to the legal
estate of the person seised, should also attach to the interest
of the cestus gue wuse.

It has, however, been frequently observed, that even the Revival of
omnipotence of an Aet of Parliament {s powerless to restrain fg&lfj&,‘?j
a practice imperatively demanded by the needs of the com-
munity. And as, in the sixteenth century, socicty was rapidly
coming to leok wupon feudal prineiples as antiquated and
cumbersome, as, in effect, social affairs came to be less and
less regulated by feudal ideas, the need of a system of convey-
ancing which should epable non-fendal interests in land to be
created, became more and more pressing. Acecordingly, we
need not be surprised to discover, that means of evading the
statule were invented shortly after its passing.

The most important of these evasions is that which owes rymes
ite formal existence to the decision in Zyrrel’s Case. In the Case.
year 1535, the Statute of Uses was passed. In the year

! Baunders on Uses, pp. 125 6t seq-
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1557, a decision in the Court of Wards, by the Chief and
all the Justices of the Common Bench, laid it down that the
statute would only execute the first of a series of uses, leaving
all subsequent uses to such operation as a court of Equity
might choose to give them®. In this decision the Court
professed to be guided by the somewhat mysterious maxim,
that ‘an use cannot be ingendered of an use, But the judges,
although, be 1t obgerved, they were common law Judges,
must bave perfectly well known that the effect of their
decision would be to enable the Court of Chancery to open
its arms and welcome back its lately lost jurisdiction over
equitable interests in land.

Lyrref’s Case was an especially decisive one, because the
actual word ‘use’ was not cmployed in the first lmitation,
It was the case of a bargain and sale to G, to the use of J for
life, remainder to the unse of the said @@ in fail, remainder
to the unse of the said ./ in fee, But, as we have geen?,
a bargain and sale for valuable consideration (as fhere was
in Fyrrel’s Case) was construed by the Cowrt of Chancery
before the Statute of Uses, and by the common law courts
after the statute, as constituting the bargainor {(vendor) a person
seised to the use of the bargainee (purchaser). And #Ais was
the use which the judges in Tyrrel's Case allowed the statute
to have executed. The later uges were, as they said, * void
and 1mpertinent;” because they were hmited upon the use
previously raised by implication from the bargain and sale,
But, of course, a court of equity would not allow the bargaines
in such a case to hold the Jand for his own benefit. It treated
him just as though he had been °seised to uses’ before the
statute. And so the existence of equitable interests was once
more assured, by the simple process of limiting them after
a previous limitation to uses; or, as was said in Hophins v,
Hopkins®, it became only necessary to add *three words to
a conveyance.’

1 Tyrrel's Cuse (1557) Dyer, 155. ? Ante, p. 110,
® (1738) 3 Atk. at p. 591,
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This was, no doubt, the most important means of reviving other
equitable interests. But there were other cases which did not gftpe
fall within the statute. Thus, the statnte only covered the statute.
case of persons seised to the use of others. Now a manp Lease-
cannot be seised of a term of years?, althongh he can be seised holds.
of a frechold to the use of another for a term of years. And
it was, therefore, early settled, that a limitation of a term of
years to 4 to the use of B, did not give B a legal interest
under the Statute of Uses, but only an equitable interest, or
trust 2. A similar resnlt followed in the case of a limitation capy-
of a copyhold tenement; for the Statute of Uses does not "™
apply to copyholds® Again, a corporation ecannot be seised Corpora-
toause; and it will be observed that the Statute of Uses very "™
carefully avoids making any such supposition, although it
was specially aimed at the eonverse case, of individnale being
seised fo the use of corporations. DBut courts of equity
constantly held that corporations could be bound by equitable
mterests, at least when those interests were limited in favour
of charities®*. And, whether or no a tenant in tail can be Estates
seised to the use of another, in the sense that the statute fal
will execute the use, it is clear that, by sueh a limitation, he
will be bound by a trst5

But a still more important doctrine tended to the resur- Active
rection of equitable interests after the Statute of Uses. For trasts.
it was held that the statute only applied to cases in which
the feoffee to uses had no active duty to perform, but was
a mere conduit-pipe for conveying the inlerest to the cestai
gue wse. In other words, where a feoffec {o uses was
required to do any positive act, such as to manage the
property or collect the rents, his seisin was not a seisin

* Ante, p. 112,

® Anomgmous of 1580, Dyer, 369 a, The decision was a very strong one.
ag it was an answer of all the Justices and the Chief Baron to a question
propounded by the Chancellor,

% Rowden v. Malsier (1620) Cro. Car. 44.

* Case of Sullon’s Hospital (1612) 10 Rep, 23.

* Ex parte Johmson (1747) 3 Atk. 550. (But in this case the trust was
created before the limitation to the tenant in tail.)
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to uses, but a seisin fo trusts!, And this doctrine places
in the category of equitable interests many limitations which
might appear, from the employment of the word ‘use,’ to
fall within the statute. On the other hand, the student
must never forget, that, as was said in the last chapter, the
employment of the actual word ‘use’ Is not essential to bring
the limitation within the statute. It is the infent of the
parlies, as appearing by the document, and not the precise
words employed, which will decide whether the interest in
question is legal or equitable®

It will be seen then that, as was said by the Court in the
case of Symson v. Turner® decided in the year 17co, there
are still three ways in which 1t is possible to create a use
or trust which will not he execnted by the statute—viz.
(1} by limiting a use or trust upon a term of years (to which
might be added, a copyhold); {2) by limiting to 4, to the use
of or in trust for B, to the use of orin trust for ¢ (for here
the statute will only execute the first use); (3) by limiting to
trustees with active duties to perform. And into one of these
three classes all cases of ezpress trusts will probably he
found to fall.

But there are also many cases in which the Courts will
#mply the existence of an equitable interest, although there
be no express atlempt to create it. And the interest thus
implied will be treated by the Courts as though it were an
interest deliberately created by the parties. The two most
important examples of this class are Resulting Trusts and
Equities of Redemption. The first arise whenever the owner
of 2 logal estate disposes of it, with the clear object of effecting
certain specific purposes which do not exhaust the whole of
the legal estate, or when a conveyance for which 4 finds the
money 1s taken in the name of B. Thus, if 4, tenant in Fee
Simple, convey the whole of his legal estate by way of settle-

t See the cases eollected in 1 Equity Cases Abridged, pp. 382-4.

2 This rule was clearly recognized in the recent case of Van Gruifen v.

Foxwell, 1807, A, C. 658.
* Referred to in 1 Eq. Ca. Abridged, 383.
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ment to trustees, In trust for the henefit of his intended wife
and foture children, and then, the marriage having been
solemnized, the wife die leaving no issume, the purposes of
the settlement are exhausted. But the trustees are not
entitled to the estate for their own benefit; they will hold
as trustees for 4, the settlor!. And so, if a legal estate be
conveyed to B, but . pays the purchase-money, wholly or
in part, then, unless d stand er loco parentis towards B (in
which case the transaction is looked upon as a gift or *advance-
ment’ to BZ%), B will be held to be a trustee for 4, to an
extent representing the latter’s purchase-money.,

An Equity of Redemption, which may alse be considered as Equities
an example of a Resulting Trust, arises whenever an interest, ﬁi,fﬁtion_
legal or equitable, is conveyed by its cwner as security for
money, even thongh the conveyance be in terms absolute,
and nothing be said about redemption. It is now a well-
established rule, that if 4 convey to /4 as security for money,
B, despite all provisions to the contrary in the conveyance,
will be treated by the Courts as at least a quasi-trustee for
A in respect of any surplus value of the estate over the
amount claimable by B for principal, interest, and costs®.
And if B has sold the land to realize his money, he will, in
like manner, be treated as quasi-trustec of the surplus money,
which will be looked upon as land till actually paid over to
4 or his representatives *.

It will thus be seen that there is no lack of examples of
equitable interests, express or implied; and although the
fusion of Law and Equity by the Judicature Act has rendered
the term equitable interest’ perhaps slightly anomalous, yet
the necessity of finding a term te distinguish those interests

1 Cottinglon v. Fletcher (1740} » Atk. 155; or his representatives (dckroyd
¥. Smithson (1780) 1 Br. Ch. Ca. 503).

2 Dyer v. Dyer (1788) 2 Cox, g2

? Casborne v. Searfe (1737) 1 Atk. 6o3.

t Charles v, Jomes (1887) 35 Ch. D. 544. Bee the rule carried to its
extreme length by the House of Lords in the recent case of Sait v. Marquis

of Northampton, 1892, A. C. 1. The subject of BEquities of Redemption will
be dealt with under Mortgages (Post. Cap. xxiv).

JENKS. K
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in land which, before the passing of the Judicature Acts,
would only have been recognized by a court of Equity, and
which still, in spite of those Acts, are clearly to be dis-
tinguished from legal interests, has perpetuated the name.

But, hefore proceeding to speak of the special characteristies
of equitable interests, we may panse upon a small but highly
important point in a common form of limitation by which
equitable interests are created. A conveyance ‘unto and to
the use of 4 and his heirs to the nse of {or in trust for) B’
is construed, as all conveyancers know, to give cnly an equit-
able interest to B. DBut it is not always perceived that this
rule is the result of convenience, rather than of logic. For it
will be remembered that the Statute of Uses executes only
uges to which a man is seised ‘ to the use, trust, or confidence
of any offer person or persons L’ And, therefore, in the case
put, the use in favour of A ig not executed by the statute,
because 4 is seised to his own nse. And it was early decided
that, in such a case, 4 is in hy the common law, not by the
statute, the use tc him heing treated as mere surplusage®
But the logieal result of these premises would be that the use
to B was executed by the statute, so as to confer alegal estate
on B. This result, however, would have upset g0 many
settlements, that the Court of King’s Bench in the year 1827,
in the case of Doe v. Passingham?, decided that 4 was in
of the estate clothed with the wuse, which would, therefors,
prevent the execution of the subsequent use by the statute.

It is the common saying, that trusts have, by virtue of the
decisions zlluded to in the preceding paragraphs, been put
upon the footing of uses before the statute; and, though
that generalization has heen criticized by a very learned
writer?, it is sufficiently true to say that, in order to arrive at
the general notioun of an equitable interest in land, the student
must carry his mind back to the origin of uses. Wesaw, as

! 27 Hen. VIIT. {1535V ¢, 10. § 1.
2 Meredith v, Joans (1632) Cro. Car. 244, * 6 B. & C. 305.
* Saunders, Uses, p. 233.
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will be remembered, that these limitations were invented for
the purpose of vesting in certain persons the benefieial intercst
in land, unfettered by the liahilities and technical rules affecting
legal estates. It was also pointed out, that a natural tendency
manifested itself on the part of judges and legislators to act
upon these limitations in a twofold dircetion, viz. to attach
to the equitable intcrest as many legal incidents as possible,
and to remove similar incidents from the corresponding legal
estate. And this tendency, despife the short suspension of
equitable interests occasioned by the Statute of Uses, and the
determination of the courts of Hquity to protect equitable
interests from the influence of technical rules, has gone on
manifesting itself, until at the present day a superficial
observer might readily (but rashly) assume, that the difference
between legal and equitable interests was cne of name only.

This is not a historieal treatise ; and we eannot, therefore,

enter upon the history of this very interesting developement.
But there will be no harm in affixing proximate dates to the
introduction of the varicus changes in the state of the law,
which have resulted in the close assimilation of the equitable
to the legal interest. Let us begin with the process whieh
relicved the estate of the trustce from inecidents which might
have damaged the equitable interest.

But first it should be premised, that the effect of fhe The feoftee
Statute of Uses was to do away with all claims against the ' "%
estate of the feoffee to wses. The mere momentaneous seisin
which serves as the condwit-pipe to convey the legal estate to
the cestui gue use by virtue of the statute, gives its holder no
estate out of which incidents of tenure ean arise. So clear
was this result, that it does not seem to have heen ever
disputed in a court of Law, But more than one writer of
credit has thought fit to mention it

On the other hand, it was long before the equitable interest Liabilities
was completely protected from the ineidents of tenure affecting f:gg;e
the corresponding legal estate. Thus, in 1630, the Court ot

! Blackstone, Comm. II. 333 ; Saunders, Uses, 167.
K 2
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refused to relieve against the widow of a trustee who claimed
dower!; but in 1678 the decision was the other way?®
Women were so rarely made trustees until quite lately, that
the question of the liability of a trustee's estate to her
husband’s Curfesy seems never to have been actually decided.
Chief Baron Gilbert, who wrote at the boginning of the
eighteenth century, thought it would be liable®; but his
learned editor, Sir Edward Sugden, writing in 1811, thought
it would not %, and he 1s confirmed by the slightly earlier
authority of Sanders The legal guardian of an infant
trustee cerlainly beeame guardian of the estute®; but probably,
if a private person, he was held liable to perform the trust, on
the ground that lhe took only what the infant had. The
somewhat vaguely worded statute of 1541 7, which created the
Court of Survey, was afterwards used as a pretext for enfore-
ing similar equitable claims against the Crown® Gilbert
denies that any relief will be granted to the cestui que
¢rust whose trustee suffers an cscheat®; but TLord Keeper
Bridgman in 16661°, and in 17c2 Sir John Trevor, M. R.1,
had said just the eontrary, the former in the case of
felony, the latter in the case of the trustce’s death with-
out heirs?, In the matter of forfeiturc for treason, there
was long a vague reliance upon the 33 Hen. VIIL ¢ 39;
but, in the year 1667, Chief Baron Hale, in the great case of
Pawlets v, Abtorney-General %, gave legal relief to a mortgagor
who claimed to be protected, in regard to his equity of

! Nask v. Preston, Cro. Car, 190. ¥ Noel v, Jovon, Freem. Cha. Ca. 43
I The Loao of Uses and Trusts, p. 11.
t Note 1, p. 18 of ed. of 18171, 5 Uses, P. 254.

® Coningsby v. Throckmorton (1516) Keilway, 176, pl. 1.

T 33 Hen. VIII. c. 3¢. § 52 ‘of right or equity.”

8 Whitehill v. Aflorney-General {1665) Ilardres, 395.

* op. cit. p. 10, W Geary v. Beaveroft, Cart, at p. 6.

" Eales v. England, Pre. Ch. ab p. 202. Gilbert’s view, however, was not
without support in his own dey, Jenkins, Oent. 1gc.

 1n the case of a copyhold tenement, the lord eould certainly claim
hy escheat unless he had express notice of the trust at the time of the
admittance of the trustee. A.-Q. v. Duke ¢f Leeds (1833) = Myl. & K. 343.

1 Hardres, 465.
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redemption, against the forfeiture of the mortgagee’s estate
for treason. Still, Sir Matthew Hale distinctly guards him-
self against applying the rule to all trusts!; and Saunders,
though he inclines to think relief will be granted, cannot
quote any judiciul authority 2. Tt was, however, enacted by
the Trustee Act of 18503, that no land should suffer escheat
or forfeiture for any offen-e of a trustee or mortgagee. And
it is unquestionable now that a lord claiming by escheat
for want of heirs of a frustee would be bound to perform
the trustst.

The lands of a debtor were in early times not very readily Trustees
available by his creditors for payment of debts; so there is debla
not very much avthority on the question of how far the estate
of a trustee could be jeopardized on this account. But it was
clearly recognized in the case of Finch v. Karl of Winchelsea,
decided 1n 17155, that the judgement creditors of a trustee,
even though they proceeded to execution, could not get at the
trust estate; and it appears that just at the same time the
Court of Chancery laid down the rule that the bankruptey
of the trustee would not affect the intevests of his costurs gue
trustent®. This rule has, of course, since been made the subject
of express legislation”. It was only recently in the history
of law that the land of a deceased debtor became liahle for
his debts; except in the case of Crown debts, and specialties
in which the heir was bound3 But a very useful decision
of the year 1673 shows that, even in such cases, the creditors
of the deceased trustee were not allowed to enforce thetr
claims against the trust estate®. The claims of ereditors
were later extended through the agency of the Court of

! Hardres, p. 467. ? Uses, p. 253.

313 & 14 Viet. . 60. § 46. There had heen a previous temporary
statute in 1834 (4 & 5 Will. IV, « 23).

* 13 & 14 Vict. c. 60. §§ 15, 19.

® 1 P. Wms. at p. 278, And see Medley v. Martin (1673) Ca. temp. Finch, 63

¢ Ex parts Chion (1721) 3 P. Wmas. 186 n. Followed immediately by the
well-known decigion in Bennet v. Davis {1725) 2 P. Wma. 316,

T 46 & 47 Viet. ¢ 52. § 44 (1) (Bankruptey Act, 1883).

* See post, cap. xv. 5 Medley v. Martin, Ca, temp. Finch, 63.
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Chancery, which, naturally, took care to protect cestuis que
trustent against the claims of fheir trustees” creditors. But
it need hardly be said that such legal incidents as remts,
reliefs, fines, and hertots, which are in the nature of profits,
are payable by the trustee in respect of his legal esfate, and
may be by him deducted from the produce receivable by the
cestuts gue trustent, Moreover, a person claiming by title
bona fide hostile to that of the trustee, is not bound by the
trust!, Such a person in old days would have been called
a disseisor; and, though the importance of seisin is now
much less than it was, the priveiple iz followed. Thus,
an cxpress trustee cannot plead the Statute of Limitations
against his cestui gue trust?; but a person who has deprived
him of the estate by hostile claim ean do so

Turning now to the other side of the case, the tendency fo
put the equitable interest upon the footing of the legal estate,
we find muech less difficulty in tracing the course of events.
The widow of a cestui gue #rust, even though the latter’s
interest were of the guanfum of a fee, never succeeded in
obtaining dower, either in socage?® or copyhold?, wvntil it
was eonferred upon her by espress statute in 18335 On
the other hand, in Sweetapple v. Bindon ", followed by Casborne
v. Semrse®, it was decided that the husband should have
Curtesy out of his wife's equitable inferest. No gunardianship
by tenure can be claimed of an equitable interest, which
is not the subjeet of tenure. And, after some doubt, it
was decided, for the like reasons, in the great case of Burgess
v. Wheate®, and against the opinion of Lord Mansficld, that

1 Sir Moyl Finch’s Case (1600) 4 Inst. By.

>3 & 4 WIll. IV, (1833} ¢. 27. § 25.

3 Scott v. Srott (1854) 4 H. L. C. at p. Tojr.

* Colt v. Colt (1664) 1 Cha. Rop. 134.

5 Forder v, Wade (1794) 4 Bro, C. C. a0, Sir Cliarles Elton (Copyholds, p.
162 n) quotes this case as an authority for the proposition that the widow
of a trusteo cannot claim freebench., But that point was not discussed.

° 3 & 4 Will, TV, u. 105. § 2. T (1705) 2 Vern. 536.

? {1737) 1 Atk. 6og.

? {1750) 1 Ed. 177; followed (for copyhelds) by Gallard v. Hawkins (18684)
27 Ch. D, =298,
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an equitable interest did not escheat on failure of the heirs of

the cestwi gue trust, but became extinct for the benefit of

the legal estate. This decision which, it is submitted, is
strietly in accordance with principle, governed the law on

the subject until the passing of the recent Intestates’ Hstates Intestates
Act, 18841, by which, in the event of any person dying intes- Ezt:_ates
tate and heirless in respect of any real estate consisting of

any equitable interest, whether it is devised by him to trusteces

or not, the law of escheatis to apply in the same manner as

if the estate or interest above mentioned were a legal estate

in corporeal hereditaments. The aim of the draftsman of

this most extraordinary section was probably to increase

the revenues of the Crown; but hew an interest which is

uot held of any lord can escheat to a lord for want of heirs,

or how a man can be said to die intestate as to that which he

has devised, are problems which it will require considerable
ingenuity to solve.

On the other hand, express statutes of the years 1541 and Forfeiture.
1552 extended to equitable interests of inheritance the liability
to forfeiture for treason ? ; and equitable terms of years were
always forfeitable, as chattels, to the Crown, on the commission
of felony by the cestui que trust 3. The almost total abolition
of forfeiture for erime which has recently taken place, renders
the subject of little present importance %.

In the matter of liahility for dehts, equitable interests very creditors’
early reccived a recognition which was not, perhaps, altogether <#ims:
welcome to their owners; for the Statute of Frands® not
only rendered them liable to attack by creditors during the
lifetime of the debtor, throngh the medium of execution and
statutes merchant, but made equitable interests in fec simple
liable as assets by descent in the bands of the heir. For some
little time after the passing of the Act, it was doubted whether

b 47& 48 Viet. e. 71, § 4.
2 33 Hen. VIIL. e z0. § 2; 5& 6 Edw. VL, c. 11, § 0.
* Hale, C. B. in Puwlett v, 4.-¢. (1667) Hardres, at p. 467.

4 33 & 34 Vict. (1870) ¢. 23, § .
® zg Car. IL (1697) c. 3. § ITo,
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i, applied to equities of redemption!, But the doubt was
stlenced by the deciston in Szwley v. Gower 2.

When it is further remembered that courts of Equity,
despite their care to protect equitable interests, have steadily
adhered to the policy of assimilating them to legal estates, in
all matters such as construction of words and limitation of
successive interests, except where such a construction wounld
manifestly defeat the intention of the parties?®, the student
may well hegin again to wonder whether, after all, the differ-
ence bhetween a legal estatc and an equitable interest is not
one of name only. Equitable interests can be limited in fee,
tat! 2, for life, or years in the same manner as legal estates,
and by the same words®; and the respective rights and
liahilities attaching to each, in respect of each other, will be
the same as in the corresponding legal estates, If they be
interests of inhcritance, they will descend according to the
rules affecting the legal estate cut of which they are created ©.
They will, generally speaking, be subject to the same rules of
coustruction and limitation as common law interests; except
where such a construction would manifestly defeat the inten-
tion of the parties. It is true that, as against an express
frustee, the Statute of Limitations does not bar the rights of

! Plucknet v, Kirk (1686) 1 Vern, 411.

* {1688) 2 Vern, 61,

¥ And, even in such an event, the Courts have not hesitated in some
cases to apply the rules of law, e. g. the Rule in Shelley's Case,

* But, occasionally, expressions which in strict law would create an estate
tail, are held in respect of equitable interests to 1imit estates for life with
contingent remainders to the issue as purchasers, Bagshaw v. Spencer (1748)
= Atk. 570.

5 Whiston's Setflement, 1804, 1 Ch. 661.

5 Cowper v, Cowper (1734) 2 P. Wms, at p. 737. It is inferesting, however,
as an example of the prevalonce of law over equity, to notico that if an
equitable interest come to 4 by descent ex parte paterng, and fthe legal
estate cut of which it is ereated devolve on the same person by descent
ax parte maigrna, the beneficial property will, in the event of 4 becoming
the stock of descent (under 22 & a3 Viet. (1859} ¢. 35. § Tg), go to his rela-
tives ex parte materne. Goodright v. Wells (1711) Douglas, 741, Mr. Justice
‘Willes (p. 748) suggested that the maternal heirs might possibly take
subject to a trust for the paternal. But the other three judges repudiated
the suggestion.
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the person in whom the equitable interest is vested!; but
as against all other parties, including a quasi-trustee and a
trustee by operation of law, he is in the same position as the
owner of a legal estate?® It is intercsting also to notice that
the Rule against Perpetuities applies to the creation of equit-
able contingent remainders, thongh it is doubtful if it affects
legal limitations by way of remainder; the reason being, that
the seisin of the trustee prevents the failure of the remainders
upon the determination of the particular estate3. It would
seem, however, that equilable contingent remainders are also
subject to the rule against double possibilities ,

Nevertheless, it would be exceedingly rash to conclude that, Differ-
even since the fusion of Law and Equity by the Judieature iﬁ,fifeen
Act?, there are no substantial differences between an equitable Lilguai]t:l?]i
interest and a legal estate. Such differences exist. We may interesta.
consider them under the three heads of {1} rights over the
land, (2} alienation, (3) protection against third parties.

1. Rights over the land. Tt is perfectly clear that, before Posses-
the passing of the Statute of Uses®, the feoffee to uses, and St
not the cestui que use, was {reated at law as owner of the land.

Thus the former, on rendering fealty to the lord, became
legal tenant’, and exercised all the powers of an owner,
including even the filing up of ministerial offices, such as the
stewardship of a manor 8, If the eestui que use were in actual
occupation {as he frequently was), it was as a mere cccupant
at will, and the feoffee might maintain the action of trespass

against him?; while he could not even justify for seizing

1 3 & 4 Will. IV. (1833) ¢ 27. § 25.

2 Petre v. Petre {1853) 1 Drew. 371, Even the right against the express
trustee is greatly modified by the Trustee Act, 1888 (51 & 52 Vict. v 59),
§ 8, and the Judicial Trustee Act, 1896 (59 & 60 Vict. ¢. 35}, § 3.

4 Abbiss v. Burney (1881) 17 Ch. D. 211,

t Monyperny v. Dering (1852) 2 De G. M. & &. 145. The limitations in
this case were treated as equitable by the Ceurt {7 Hare, 575).

5 36 & g7 Vict. (1873) c. 66. § 24.

v 29 Hen, VIIL (1535) ¢ 10,

! Foukener v. Pelham (1425) Y. B. 3 Hen. V1. P. pl. 5, fo. 39.

! dnon. of 1493 (Y. B. 8 Hen. VII. P. pl. 3, fo. 11).

* Anen. of 1464 (Y. B, 4 Bdw. IV. P. pl. g, fo. 8).
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the cattle of a stranger damage feasantsl. And thesc doetrines
were Implicitly followed by courts of Equity in regard to
the relation of trustee and cestuis gue frustenf. Thus, it 1s
clear that the equitable * tenant’ for life has no right to
possession of the land, although the Court may, in the exercise
of its discretion, let him into oeeupation. In Zayior v. Taglor,
decided in 1875, Sir George Jessel (and there could not have
been a higher authority) said emphatically—¢it is not the
right of the (equitable) tenant for life to be in possession 2.’
After the passing of the Settled Land Aect, 1882 *, a defermined
attempt was made to upset this doctrine, on the ground that
the statute contemplated the equitable tenant for life as
entitled to possession *. But, despite an unfortunate wavering
in the case of fu re Wythes®, the Courls have refused to admit
an inference which would have gone far to confound the very
useful distinetion betaveen legal estates and equitable interests,
It is now the settled rule, that the person entitled to the
immediate income of the land is not, unless he be legal tenant,
entitled also to possession ; but that the Court, in the exercise
of its discretion, and influenced by the requirements of the
Settled Land Act, will let him into permissory occupation, if
it can safely do so %

It followed from the fact that the owner of the equitable
interest had neither the legal right nor the legal possession,
that he could not exercise any of the powers nor avail himself
of any of the remedies of a legal tepant. Thus, he could not
distrain 7, nor bring actions ®, nor grant building leases ?, nor,
& jortiori, convey the legal estate. On the other hand, the
trustee in exercising his legal rights is bound to defer to the

i dnon. of 1499 (X. B. 15 Hen, VII. M, pl. 4, fo. 13).

% L. R, 20 Eq. at p. 303. 3 45 & 46 Viet. ¢. 38 *ib, § 2 (5).

5 18gg, 2 Ch. 369.

® Re Bogot, 1894, I Ch. 177 ; Ke Newen, 18gq, 2 Ch. 207,

T The cases cited by Mr. Godefroi, Trusts (2nd ed., 495, do not in the
leaat establish the right of the cestui gue trust to distrain.

® Shorpe v. San Paulo Ry. Co, {1873) L. R. 8 Ch. App. 507.

¢ But, as between himself and the tenant, the latter is estopped from
raising the objection of wani of title, Parker v. Monning (1798) 7 T. R. 537.
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wishes of the cesfui que frust, in so far as he can do so without
being guilty of a breach of duty, Thug, in filling up a benefice
of the advowson of which he is a trustee, or an office in the
trust estate®, he must appoint the nominee of the cesfui que
trusl, if he be a suitable candidate. And now, by the combined
effect of the Judicature Act, 1873, and the Conveyancing Act,
1881, a mortgagor in possossion, though his interest is purely
equitable, is entitled, if the mortgagee has not given notice
of his intention to enter, not only to sue for breaches to his
possession and to recover rents, bub to make legally valid
leases and perform other acts of ownership®  And an equitable
so-called ¢tenant for life’ under a settlement is, as we have
seen, entitled to exercise extensive powers of disposition and
management*. By reason of the close analogy between legal
estates and equitable interests, it would seem that, as between
himself and other beneficiarios, the owner of a limited equitable
interest is entitled to the same rights and subject to the same
duties ag legal limited owners. Thus, the equitable tenant for
life may not, unless expressly made unimpeachable for Waste,
commit any act which in a legal tenant for life would be
Wasted. On the other hand, he is, if entitled to present
beneficial enjoyment of the land, protector of the settlement
under the Fines and Recoveries Act® And, it would seem,
he is entitled to esfovers, and his representatives to emblements.
An equitable tenant in fail may likewise bar the entail by
proper methods”,

Limited
interests.

2. Aliemnation. The personal nature of the tie between trustee Aliena-

and cestwi que frust was so obvious, that, for some time
after the passing of the Statute of Uses, the Courts inclined
strongly to hold that no alienation of the latter’s interest was

b Amhurst v. Dawling (1700) 2 Vern. 4o1.

? Mott v, Buxton (1802) 7 Yes. Jr. zolL.

3 36 & g7 Vict. v 66. § 25 (5); 44 & 45 Yict. u. 41. § 18. A3 to the
powers of a mortgagor, see post, cap. Xxiv.

+ Settled Land Act, 1882 (45 & 46 Vict. c. 38), §§ 3—-zo. Ante, pp. 49, 50.

* Denton v. Denton (1844) 7 Beav. g88.

8 3& 4 Will. IV, (1833) ¢. 74. § 22. 7 Bee post, cap. xxii,
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valid, on the ground that the trustee might not care to act in
that capacity towards a stranger!. DBut very soon the tide
set cleatly in the other direction; and every alienation of
a trust, by conduct or word of mouth, was recognized as being
valid. This dangerous doctrine was, however, severely qualified
by the Statute of Frauds, which provided that no creation or
declaration of any trust of lands, tenements, or hereditaments,
other than trusts arising by implication of law, and no
assignment of any trust, should be valid, unless made in
writing signed by the maker thereof®  This enactment
establishes the rule, at once simple and suflicient, that a written
document, signed by the efficient party, is necessary to the
creation and transfer of every express trust relating to lands,
and that nothing else is necessary. The only exception to
this rule appears to be that an equitable tenant in tail who
desires to bar the entail must do so, if the land in question be
socage, by a deed under the Fines and Recoveries Act, 18333,
and, if the land be copyhold, either by surrender to the nse of
himself in fee, or by deed entered on the Court Rolls within
six months from its execation®. Notice of the assignment of
an equitable interest should, as a matter of precaution, at once
be given to the trustee; or the latter may seriously prejudice the
assignee by dealing with the assignor?, or with a snbsequent
purchaser 8, as though they were entitled.

With regard to the way in which equitable interests may be
alienated, it is important again to notice that, while the model
of legal limitations is closely followed in most respects, the
impossihility of the failure of equitable interests iz fufwro
owing to the abeyance of the seisin, has induced the Courts to
apply the Rule against Perpetuities to equitable contingent
remainders, as well as to equitable executory interests 7.

! These doubts were set at rest by the 1 Ric. III. (1483) ¢. 1.

2 29 Car. 11. (1677) e. 3. §§ 7-9- Y3&q WILIV. c. 74. § 47
* ib. §§ 50-4. Honywood v, Forster (1861) 30 Beav, 1,

* Re Lord Southampton's Estale ; Bavfother’s Claim (1880) 16 Ch. D, 178.
8 Dearle v. Mall, Loveridge v. Cooper (1828) 3 Russell, 1,

7 Abbiss v. Burney (1881) 17 Ch. D. 211,
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3. Proteclion against third parties. Terein, perhaps, lies Third
the sharpest distinction hetween an equitable interest and a partios.
legral estate. The latter is true jus én rem, and, if 16 is valid,
it is valid against all the world. But the former still bears
upon it, in spite of all the fostermg care of Equty, traces of
its origin in what would, but for certain technical difficulties,
have been called a contract, an arrangement which gives rise
merely to jura in personam, and which can hind no one but
parbies and privies. That the equitable interest is at the
present day something considerably more than a mere con-
tractual right, is due to the gradual establishment of the
doctrive that every one is bound by a trust who ought in
equity to perform it,

Of course the story starts with the trustee himself. The case The
against him is clear. He has accepted the land with an ex- brustee.
press or implied trust attaching to it, and he is bound by that
trust at all times and in all circumstances. But what about
his heir? e may have known nothing about his ancestor’s The trus-
promises, and entered upen the land in perfect good faith, fec’s eir.
believing himself to be heneficially entitled. It was long
before the Courts would hold him hound. In 1482, Chief
Justice Hussey, in solemn discussion with the Chancellor in
the Fxchequer Chamber, said that the point had been decided
in the negative thirty years before!. The same rule was
observed in 149qg, this time with a reporter’s quaere®. At last,

In 1522, the rule was reversed, just on the eve of the passing
of the Statute of Uses®. Curiously enough, the much stronger

' ¥, B. z2 Edw. IV. P. pl. 18, fo. 6.

* Y. B. 15 Hen. VIL Mich. pl. 1, fo. 13.

? Y. B, 14 Hen. VIIL. Mich, pl. 5, fo. 8. Of course, the point is now of
small practical importance, owing to the fact that the Conveyaneing Act,
1881 (44 & 45 Viet. c. 41, § 30, makes all trust and mortgage estates
descend to the personal representative. And this prineiple was extended
to oll estates (with the exception of copyhelds) by the Land Transfer Aet,
1897 (6o & 61 Vict. e. 65), § 1. A curious guestion might have arisen
on the Conveyancing Act. Buppose 4, a trustee, agreed to sell the irust
land to B, concealing the trust. B was a bona fide purchaser for value.
Befare the transaction was completed, 4 died intestate. B took a convey-
ance from his heir; of course he got no title. But if he had demanded
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case of the purchaser wilh notice of the trust was won at an
earlier date. In 1465, a purchaser who bought land subject
to a nse of which he had notice was held bound to perform
the usel. These three poinls were established before the
passing of the Staiute, and have been transferred to the new
law of trusts. One other point was soon afterwards estab-
lisked, for we find it recognized by Coke as unguestionable
in his report of Cludfleigh’s Case®  This was, that any person
who took from the trustee by voluntary conveyance was bound
by the trust, even though he had nco notice of its existence.
The doctrine was clearly recognized in the great case of
Mansell v. Mansell, which (incidentally) established the doc-
trine, that trustees to preserve contingent remainders who
released to lhe tenant for life and remainderman were guilty
of a breach of trnst 3.

But here the decisions stop. Against the trustee himself,
against his heir, against all who take from him by way of
voluntary gift, whether they have notice of the trust or not,
even against purchasers for value who have notice, the Court
will enforce the trust. But not as against purchasers for
value of the legal eslate without notice of the frust. There
18 N0 equity against them ; and, having the legal estate, they
will not, be deprived of its advantages.

The doctrine is so well established, that it is hardly necessary
to quote authority for 1.  Bul its importance is so great that
it may be worth while to give a recent illustration. No better
can be found than the case of Pilcher v. Hawlins*,

In 1851, trustees of a settlement advanced money by way
of mortgage to &, on the security of freehold estates. The
mortgage deed disclosed the existence of the trust. Tn 1856,
the surviving trustee, fraudulently colluding with B, execuled
a reconveyance of one of the estates to & upon the alleged

4 conveyance from the adminjstrator, that fact would have gome far to
show that he had notice of the trust, Either way he would have lost.
! ¥. B. 5 Edw. IV, Mich. pl. 16, fo. 7. ? {r58¢) 1 Rep. at fo. 12z b.
8 (1732) 2 P, Wms. 678, t (1872) L. R. 7 Ch. Apyp. =250.
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(but non-existent) consideration of £3,500. On the same
day R mortgaged the same estate to §; but, instead of show-
ing the mortgage of 1851 and the reconveyance, he suppressed
both, and professed to mortgage by reason of his title as it
existed before the mortgage of 1851. The other title deeds
were handed to § in the usual way. 2 and the surviving
trustee misappropriated the money lent by & on the mortgage
of 1856, When the facts were discovered, the cesfuis gue
trustent under the settlement elaimed to bave the benefit of
the estate mortgaged to 8, on the ground that they were prior
in title to S, and quilte as innocent of any fraud or neglect,
Their case was very strong, because, as will have been noticed,
§ wag nol aware of the reconveyance by the surviving trustee
to B, which alone enabled & to give a title to him {§). And
if he had known of ik, he must have been led on to discover
the existence of the trust. Nevertheless, as he was a pur-
chaser for value witheut notice, he was held entitled to claim
the benefit of the secrel reconveyance, altbough, if he had
known of its existence, he would have been affected with
notice of the trust. That is the great reason why it is always
so dangerous to invest money in an cquitable interest. If by
any course of events the legal estate gebs into the hands of
a purchaser for valuable consideration, who was personally
unaware of the existence of the interest, he will not be bound
by it.

It is, therefore, bighly important that the privileged position Who isa
of purchaser for valuable consideration without notice’ should irehaser
be strictly defined ; and the Courts have devoted much care notice?
to the subject. With regard to the first part of the definition,
little difficulty has been experienced. A *purchaser’ is one
who takes otherwise than by descent?; and who 15 not merely
a creditor enforcing a general claim against the trustee2
‘ Valuable consideration’ is anything of pecuniary value given
or suffered by the purchaser; and the mere inadequacy of the

1 Co. Litt, 18 a,
* Brace v. Duckess of Marlborough (1728) z P. Wma. 491,
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value, though it may lead to suspicton of notice, is not in
itself an objection !'. Further, in the case of express notice,
no serious difficulty can occur, If the party seeking to upset
the purchase can prove, or induce the Court or a jury to
believe, that the purchaser had actual nofice (no matter from
whom) of the existence of the trust, the purchaser will be
bound by it% The difficulty comes in with regard to the
question of consfructive notice. For it will not do for an in-
tending purchaser merely to shut his eyes and his ears, and
then to plead ignorance of everything which was not actually
told him. The Courts have long held a purchaser hound by
notice of everything which he would have discovered if he had
acted in a rteasonable and ordinary way, taking all proper
precantions,

The question then really resolves itself into this---what
steps would a prudent purchaser, acting in perfeet good faith,
take to satisfy himself of the goodness of his vendor’s title?
And to this question no ahsolute answer can be given; for
much must depend upon the circumstances of each case. But
the following may be taken as examples of the duties ineum-
bent upon a purchaser, who desires to he able to set up the
plea of purchase for valuable consideration without notice.

(i} He must tnvestipate the title for the proper period—i.e.
in normal cases, for forty years®. If he does nof, he will
be affected with notice of everything which he would have
discovered if he had done so. And it makes no difference
that he has bound himself by his contract of purchase to
accept a shorter title . That was his own fauit.

! Basset v. Nosworthy (1673) Ca. temp. Finch, roz. Of course the con-
sideratior must be actually paid, not merely agreed or secured to be paid.
Huardingham v. Nicholls (1745) 3 Atk, goq.

Even though the party claiming the equity have neglecied to avail
himself of cxpress statutory protection—e. g. registration of title (Trinidad
Asphalte Company v. Coryat, 1895, A. . 587). The sams rule would probably
be held to apply to owners of registered interests in English land under
the Land Transfer Act, 1875 (38 & 39 Vict. v. 877, §§ 49, 98, & 102.

¥ Vendor and Purchaser Act, 1874 (37 & 38 Viet. ¢, 78}, § 1.

1 Re Cox end Neve's Contract, 189y, 2 Ch. roq.
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(it} He must actually get the legai estate. The protection to Procure

the purchaser being founded on strict law, it is necessary that ei%ﬁe
he should qualify for it by putting himself in a legal position.
If he himself have only an equitable interest, there will
usually be no ground to prefer him to the owner of an earlier
equitable interest. And, even if he has obtained the tfitle
deeds, he will be ecompelled to give them up, at any rate to
2 claimant who has a legal titlel. Moreover, if he do not
ohtain the legal estate in the first insfance, he cannot protect
himself by acquiring it after receiving nolice of the trust 2

(iii) He must inspect the fand. There can be little doubt IDSpect
that the purchaser of an estate in land will be affected with © he lund.
notice of everything that an inspection of the premises would
have enabled him to discover. Thus, in Hervey v. Smith?,
decided in the year 1856, a purchaser was held bound by an
equitable smoke casement, on the gronnd that an inspection
of the house would have discovered the existence of a greater
number of chimney-pots than flues to serve them, and so put
him upon inquiry. And he will certainly be held to have
notice of the claims of any one who is in actual possession,
unless he makes all proper inquiries *.

(iv) Ile must get the title deeds, or af least « satisfactory Obtain
explanation of their absence. Although deeds are not themselves tiledeeds.
title, but only evidence of title, possession of them affords so
many opportunities of frand, that the legal owner who allows
himself to be deprived of them has only himself to thank
if they are made the means of raising an equitable interest
against him, Thus, 4 deposited title deeds with his bankers
to secure an advance, and died, having devised the property
to his widow. The widow married again, and, on her second
marriage, the property was conveyed by way of marriage

¥ Cooper v. Vesey (1882) 20 Ch. D. 611,

% Realh v. Creadock (1874) L. R. 1o Ch. App. 22. ¥ 22 Beav. 209.

* Barnhort v. Gresnshields {(1853) o Moore, P. C. al pp. 32-5 (Lord
Kingsdown). But the notice does not exiend to the claims of persons
other than the oceupants, even though the occcupants claim under
them. #b.

JEKKS, L
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gettlement to a trustee, who, however, did not make any
inquiry about the title deeds. The lady and her hushand,
suppressing the existence of the settlement, created a further
equitable charge on the property in favour of the bankers,
On the lady’s death, the trustee of the settlement discovered
the facts; and, being unquestionably a purchaser for value
of the legal estate, claimed prierity over the bankers, who
were merely equitable incumbrancers. Bub he was held to
be affected with notice, on the ground that, bad he made
due inguiries abont the deeds, he would have discovered the
existence of the bankers’ claim!. The case is interesting as
deciding two other important points, viz. (@) that the claim
of the trustee’s cesivi gue frusf, though the lalter was not
guilty of negligence, was no better than that of the trustee,
(6) that the knowledge of the marriage did not render it
incumbent on the bankers to inquire as to the existence
of a settlement. This latter point was previously subject
to some doubt; and, even m Lioyd’s Banking Co. v. Jones?
Mr. Justice Pearson admitted that ‘it would no doubt have
been more prudent to have made the inquiry.’

There was formerly another kind of constructive notice
which was often the subject of great bardship. Although
a purchaser might not have himself received any notice,
actual or constructive, of an equitable interest, yet, if such
notice had come to any person for whose acts he was respon-
sible, he would have been affccted thereby. But now, by
virtue of the Conveyancing Act, 18822, a purchaser i not
prejudicially affected with notice of any fact by reason of
the knowledge or presumed knowledge of any other person,
unless that knowledge arises in the course of the same trans-
action, and either actually comes to the purchaser’s counsel,
solicitor, or other agent as suck, or would have come to the
solicitor or other agent, as such, if he had made due inquiries.

If then the purchaser, acting with prudence and honesty,

! Dloyd's Banfting Co. v. Jones (1885 29 Ch. D. 22,
At p. 221. 3 45 & 46 Viet. ¢. 39. § 3.
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do mot, either by himself or others, receive notice, actual or
constructive, under the rules above stated, of any equity
affeeting his legal estate, he will not be held liable to such
claims ; if he be so affected with notice at the time of paying
his conzideration, he will be liable. To this rule there are two Excep-
important exceptions. tions.
(i) A purchaser from a “bona fide’ purchaser for valuve without Sub-pur-
notice 18 safe, even though ke himself had notice of the equitable chasers.
tnterest. This exzception, which 1is clearly established, is
necessary to give proper effect to the gemeral rulel!, If
an innocent purchaser could not confer a good title on any
one who had notice of the trust, the cestuis gue trustent might,
by advertising their claims, render the property unsaleable in
his hands. But it does not apply where the original trustee
is himself the sub-purchaser®
(ii) A4 *bona fide® purchaser of lands suliject to o trust in favour Charity
of @ charily is not protected against the clawm of the charity if, as Jands.
a fuct, kis vendor was aware of ifs ewistence. This exception,
one of the numerous points established by Equity in favour
of charities, seems to rest on certain old decisions on the Act
of 16013, reported by a writer of the seventeenth century*;
but it is adopted by modern authors of repute®.

Such is, in outline, the distinction between legal and True dis-
equitable interests. To go further into details would be poetion

beyond the scope of this book. DBut the student may be ad- lesal and
. . equitable

vised, in all questions of perplexity, to hold fast by the central interests.

principle, that legal cstates and equitable interests confer

different rights because, althongh they have been assimilated

in many respects, they are in their nature essentially distinet.

A legal estate is, as its name implies, a sfafus or position

created and recognized by the law as the resull of certain

1 Harrison v. Forth {1605) Pre. Cha, 51, frequently followed.
2 Bovey v. Smith (1682) 1 Vern. 6o.
¥ 43 Eliz. ¢, 4. It is contrary to the express words of § 6.
* Duke, Law of Charifable Uses, pp- 65, 68, 04 ; Serjeant Moore's Ezxpositions,
P. 173 ¥ ¢.g. Lewin, Trusts (8th ed.), p. 850.
L 2
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dealings with land. It is an objective institution, standing
alone, and, to a large cxtent, independent of the wishes or
views of individuals. A use or trust is, still, as Coke said?,
‘not issuing out of the land, but as a fhing eollatcral annexed
in privity to the cstate of the land, and to the person touching
the land.” Tn other words, it is a confract, by which the
owner of land bindg himself, expressly or by implication, to deal
with the land for the benefit of a certain person or persons.
And though, by reason of the favour of courts, it has aequired
many valuable qualities which an ordinary contract does not
bear; theugh by rveason of its connexion with land it has
acquired many of the gqualities of estates in land; yet it is,
in truth, but a contract still. And by reason of this fact it
still falls far short of the full power of a legal estate in many
respects, one of the most important being that, like all contracts,
it can affect only parties and privies,

! Co. Litt, 272 b,
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CHAPTER IX
INCORPOREAL HEREDITAMENTS, 3, SERVITUDES.

TeE word ‘servitude,” though not admitfed as a ferm of
art by English Law, is imperatively needed, as a comprehensive
expression, to cover those limifed interests in land, legal and
equitable, which are not and never ean he estates, because
they do not and never will confer possession upon the persons
in whom they are vested. For this latter reason they are
classed among Incorporeal Hereditaments, To English Law
they are technically known as either © easerments” or ‘profits’— Ease-
easements, when they confer no right to abstract any physical ments.
attributes from the land, profits, when they do confer such Profits.
a right. Thus, to take the eommonest examples, a right
of way is an easement ; because it confers merely the legal
power fo pass across a given piece of land without taking
anything perceptible from it. A right of pasturage is a
profit, becanse it confers the legal power to abstract the
herbage, Somewhat inconsistently, perhaps, the right to
abstract water from a well or channel is usually treated as
an eagement, although it involves the faking of physical
matter, On the other hand, the right of watercourse, i.e.
either to have a stream flow uninterruptedly over one’s land
from the land of 4, or, conversely, the right to discharge
water from one’s own land on to the land of B, is a true
easement, where it i3 not one of the rights of proprietorship.
The distinction between easements and profits is of practical
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importance in many ways; but, before alluding further
to the distinction, we may note those pomts in which all
servitndes are alike,

(1) 4l servitudes are ‘jura in rem. That is to say, they
can be enforced, if legal, against any one who violates them,
whether he were party to their creation or not, and whether
be knew of their existence or not, if equitable, against any
ane but a purchaser for value without notice!. They cannot
be the subject of an action of trespass, as there can be no
possession of an easement. And, under the old law, they
could not even be created by way of use, for the same reason “
But the Conveyancing Act, 1881, in a section which is
certainly not free from errovs of terminology, provides that
a “conveyance of freehold land to the use that any person
may have, for an estate or interest not exceeding in duration
the estate conveyed in the land, any easement &c. . ., shall
operate to vest in possession in that person that easement &o. .
for the estate or interest expressed to be limited fo him 3’
And the action of Case, now superseded as a distinet form
of action, cnabled the person in whom the servitude was
vested to defend its infringement against disturbers. If
a right over land merely operates as between the parties
to its creation, it is not a servitude, but a mere licence which,
as between the parties to if, may be irrevocable, but cannot
confer rights against third parties. The distinction between
the two classes of rights is well illustrated by a comparison
of the circumstances in the two cases of Hi/ v, Tupper and
Fitegerald v. Firbank.

In Hiit v. LupperS, the plaindiff claimed the exclusive right,
under a grant from ihe Basingstoke Canal Company, to put
pleasure boats for hire on the Basingstoke Canal near Aldershot.

! Hervey v. Smith (1856) a2 Beav, 299,

? Beaudely v. Brook (1607) Cro. Jac, 18g. The application of this doctrine
to the subject of rents is rendered impossible by the express words of the
Statute of Uses (27 Hen. VIIL (1535) c. 10), § 5.

* 44 & 45 Vict. v, 41. 5 02

* Liggins v, Inge (1831) 5 Moo, & P. 712, *(186g) 2 H. & C.121.

Digitized by Microsoff®



Chap. IX, SERVITUDES. 151

The defendant, the landlord of an inn on the banks of the
canal, kept pleasure boats which the jury considered were
let on hire. They accordingly found a verdiet for the
plaintiff ; but the Court in Bane set aside the verdiet, on the
ground that the defendant had injured no right of the plaintiff.
Baron Martin said : ¢ The grant is perfectly valid as between
the plaintiff and the Canal Company; but, in order to
support this action, the plaintiff must establish that such
an estate or interest vested in him, that the act of the
defendant amounted to an evietionl.

In Fitzgerald v. Firbank?®, the plaintiff was a trustee of the mizgeraiq

True Waltonian Society, and, in that capacity, had obtained a ¥ F7
grant from Lord Ebury of the exclusive right of fishing in
a part of the river Colne for a period of 15 years, at a rent.
The defendant, a eontractor, shot gravel into the river, and
disturbed the fishery. The plaintiff recovered damages.
Righy, L. J., said: ‘A grant by deed creates an ineorporeal
hereditament where the subjeet is of sueh a nature that the
iaw allows an incorpereal hereditament to be granted 3° This
last qualification leads us directly to the second feature of
servitudes.

(1) Servitudes are stereolyped in character, and cannot be Of known
varied at the pleasure of the parties. Servitudes are locked chavacter.
upon with suspicion by the law, as tending to fetter the
enjoyment of property. The hist of recognized scrvitudes
is small, and may be said to comprise only mghts of pasturage,
tarf- and wood-cutting, mining, way and watercourse, fishing,
lights, support to buildings, presentation to eecclesiastical
benefices, franchises, sporting rights, rents* and annuities,
tithes, seignories, and a few others, Offices and dignities
are incorporeal hereditaments, but they are not necessarily
connected with land, and form no part, therefore, of land law.

YAt p. 128, % 1897, =z Ch. gb. 1 At p. 103,

* i.e. rents not incident to . reversion. Rents so incident are not
considered as * profits,” but as pare of an estate in futuro which will one
day become a corporeal hereditament.
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Any attempt to create a servitude of a kind nnfamiliar to
the law will be ineffectual ; though, as between the parties to
the attempt, a perfectly good fus in personam may be created.
As Pollock, C. B., said, in the case of Hill v. Pupper!, *a new
species of incorporeal hereditament cannot be created af the
will and pleasure of the owner of property.” And, although
in the recent case of Simpson v. the Mayor of Godmanchester®,
the Court went to the extreme verge of the rule, it is conceived
that the doctrine still holds good.

But its application appears to lead to the commen form
of error known as ‘arguing in a circle’ A nght created
by 4 in respect of his land is not a jus én rem, becansc it is not
recognized by the law as a servitude ; and it is not a servitude,
because it is not a jus in rem. The truth seems to be, that
the law looks first to see whether the right is of a character
which would bring it within a recognized class of servitudes;
and then, if it be so, whether it hag heen created in such
a way as to pass an incorporeal hereditament.

(iil) A% servifudes are ‘jura in alieno solo English Law
does not, as the Roman did, recognize servitndes over
movables. This rule is probably due to the different views
taken of possession by the two systems. Most servitudes
over movables involve what the English law would call
possession. The usufruct of a jewel wonld be treated by
English Law as possession of the jewel, a true jus iz rem,
which for centuries has been protected by the actions of
trespass and trover. The Romans could not call the right
of the nsnfructuary ¢possession,” becanse to them possession
was the attitude of the man who claimed to be owner, which
the usufruetuary did not. And so they gave bhim a special
action of nsufruet, where the English Law gave him trespass
and trover. But a servitnde over land never gives possession,
and so the English Law was obliged to freat it as a special
kind of fus in rem,

Moreover, servitudes are rights over anot/er's land. Rights

! (18633 2 H, & C. at p. 127. * 1896, 1 Ch. 218; 1897, A. C. 606,
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which are exercised over one’s own land are rights of property
ot possession, or, as they are sometimes (but untruly) called,
‘patural rights.” Abouf these something will he said at the
close of the chapter; for they have given rise to much
confusion. Here it is only necessary to point out that
the phrase *another’s land”’ used in the statement of the
rule, merely means land of which ancther person is in
possession by rightful and substantial $itle against the
claimant of the servitude. It 1s a very common thing for
a landlord granting a lease to reserve to himself a right
of way or sporting over the demised premises. And such
right will clearly be a servitude. But if the tenancy were
merely a tenancy at will, the landlord’s right of way would
probably be considered as ome of the so-called ‘natural
rights’; inasmuch as he could claim possession of theland at
any time'. The technical definition of the land over which
a servitude ts exercisable 1s ¢ the servient tenement.’

(iv) dil servitudes arise by grant or reservation, express or Created
implied. It is still the law, that a legal servitude can only be 1;? o
expressly created by a grant, or by reservation in a deed. Parties
‘Incorporeal hereditaments lie in grant” And even the
acquisition by necessily, prescription, or custom was, until
quite lately, strictly ruled by the fiction that these titles
proceeded upon the presumption of a lost grant® Of late
the rigidity of the doctrine has been somewhat relaxzed, as we
shall see when we come to deal with title by prescription
and custom 3. DBul it is s6ill wseful as a means of distin-
guishing between true servitudes and so-called ‘ natural rights.’

The attempted ecreation of a servitude by mere writing or
word of mouth creates an equitable right only*, or it will,

! Best, C. J., in Holmes v. Goring (1824) 2 Bing. at p. 83.

? Thus, a right of way by necessity was decmed to be extinguished when
the necessity for it no longer existed, on the ground that the fictitious
grant would have laid down such a eondition. Holmes v, Goring, at p. 84.

* Post, cap. xiv. It is difficult to see how an ‘appendant’ servitude
(post, p. 157) can ever have depended (even in theory) on a grant.

* Hervey v. Smith (1B56) 22 Beuv. 2gg.
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if the right intended is not of the character of a servitude,
create only a licence, which will become irrevocable when
the person in whose favour it was created bas incurred
oullay on the faith of it

Positiveor  (v) The duty of the occupant of a temement subject to a

neBAMYe:  corvitude 1s usually only to forbear; the vight of the person
in whom a servitude is vested may be either positive or negative.
It is very rarely that the law demands of a man positive
performance of a duty is rem. But, in the case of rents
and franchises, it may be said to be the duty of the
servient occupier to pay the rent or to bring corn to the
franchise mill, It may be questioned, however, whether
the right to performance of these acts is not in itself a
Jus n personam, confined to specific persons; although the
Jus in rewm, to prevent disturbance by outsiders, iz clear?.
On the other hand, the person in whom a servitude is vested
may claim to do some positive act, e.g. shoot rabbits or
crop grass, as in the case of profits, or merely to insist on the
forbearance of the servient occupier, as in the case of rights
of way and light 2 :

Tuterests (vi) No estates canm, stricily speaking, be limited in servi-

13(15.;3: Y tudes ; but analogous interests will ke recognized. 1In spite of
certain loose expressions of Acts of Parllament and text-book
writers, no estafe can exist in a right which does not carry
possession ; neither can such a right be “held’ of any one.
But the close connection of servitudes with estates bas rendered
it convenient to treat expressions which would create estates,
if used in econnection with corporeal hereditaments, as having

! Liggins v. Inge \1831) § Moo, & P. 712,

? The point seems to be analogous to that raised by the decisions in
Lwmiey v. Gye (18353) 2 BE. & DB. 216, and Bowen v, Haill (1881) 6 Q. B. D, 333.
The employer's right against his servant is jus in personam; his right to
insist that no onu shall disturb that relationship is jus in rem.

® It is somebimes loosely said, that the right of an cccupier having
a light easement is te build his own premiséﬁ as high as he likes. That
is of course wrong. He may build his premises as high as he likes by
virtue of his proprietary or possessory right; his easement entitles him
to forbid the occupier of the servient tenement to darken his buildings
when erceted,
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analogous results when applied to servitudes. Thus, a grant
or reservation of an easement ‘to 4, simply, will create
an easement which will continue during the life of A4 only,
unless the context show a contrary intention. If an
easement is granted to a tenant for years ‘his heirs and
assigns,’ it 18 a matter of construction whether it will continue
in him if he purchase the fec!. Similarly, although many
of the incidents affecting legal estates, such as wardship?
reliefs, aids, marriages, &c., conld hardly, Ly the natuare of
things, attach to servitudes, yet it is the opinion of Coke
that such servitudes as rents and annuities are subject to
dower and cwtesy 3. By the common law, servitudes did not
escheat on failure of heirs or for the felony of the personsin
whom they were vested, but became extinet for the henefit
of the land%. The Intestatc’s Estates Act, 18845, however,
makes the same provision with regard to the escheat of
all incorporeal hereditaments which we have previously
noticed with regard to equitable interestsf.

(vii) Servitudes can e destroyed, nol ondy by express release,
but by abandonmen!, non-user, and merger. The same consider-
ations which, in times past, have led the Courte to lay down
the rule that new kinds of servitudes cannot be created, have
led them to regard with favour the extinction of servitudes in
favour of the servient tenements. Thus, if the person in
whom a servitude is absolutely vested release it to any one
having an interest in the servient tenement, the servitude
will be extinguished for ever. In strictness, a deed is
necessary for such a release; but a written or verbal release
would, at any rate if acted upon, have the effect of relieving
the servient tenement in equity from the hurden of the servi-
tude”. Moreover, any positive abandonment of a servitude

! Rymer v. Mcllroy, 1897, 1 Ch. 528.

? Apparently the king was entitled to the wardship of servitudes vesied
in the infant heir of his tenant in chief. (Co, Litt. 78 a.}

# Qo. Litt. 29 b, 30 b, 32 4. * Coke, g Inst, 21,

5 474& 48 Viet. . 71. § 4. ¢ Ante, p, 135.

¥ Clearly assumed in Waterlme v. Bacon (1866) L. R. 2 Eq. 514.
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156 MODERN LAND LAW, Part 1.

works an extinetion!; and mere non-user will have the
same effect, if, in all the circumstances of the case, it appears
to amount to evidence of abandonment (but not otherwise 2).
And this quite independently of any counter-aequisition of a
servitude by the owner of the servient tencments. Tf the
right to the servitude and the land itself become vested in the
same person In the same right?, for interests equally per-
durable, the servitude will be extinguished by operation of
law? But if the interests be not eyually perdurable, the
servitude is only suspended during their unity, and will revive
again at their separation. The last point was laid down in the
case of Rewv. The Inkabitants of Hermitage §, the cireumstances
of which are so interesting, that they will bear repetition.

One Micoe complained of a nocturnal riot and destruction
of hedges, pales, stiles, and gates, appurtenant to an enclosure
of three hundred acres, which he eclaimed in the waste
of the vill of Hermitage in Dorsetshire. Pursuant to cap.
4y of the Statute of Westminster II7™—a most suggestive
chapter from the point of view of economic history—the
six neighbouring vills were distrained to make good the
damage, which was assessed by Ingquisition at £360. Five
of the vills pleaded that the damage had been done hy
the prosecutor’s own servants; but the vill of Hermitage
boldly asserted that the waste was part of the manor
of Fordington in Dorsetshire, which manor itsell was part
of the Duchy of Cornwall, and that all the tenants of
holdings in Hermitage had a right to pasture on the waste,
which right had been interfered with by the proseeutor. In
fact, the inhabitants of Hermitage justified the destruetion
of the hedges, as the abatement of a nuisance. To this plea
the prosecutor demurred.

! Moore v, Roacson (1B824) 3 B. & C. 33a.

* Seaman v. Vawdrey (1810) 16 Ves. Jr. 300.

3 Littledale, J., in Moore v. Rawson (18241 3 B. & C. at p. 341,

¢ Ecclesiastival Commrs. v. Kino {1880) 14 Ch. D. a13.

* Co. Litt. 313 b; Lord Dynevor v, Tennant (1888) L, R. 13 App. Ca. 279.
& (1692) Carth, 239. T 13 Edw. L (1285) ¢. 49.
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It appeared that the tenements in respect of which the
pasturage rights were claimed had been part of the property
of the Abbey of Sarum, which had heen vested absolutely in
the Crown by Act of Parliament on the dissolution of the
monasteries?. At that time there was no heir apparent to
the throoe, and, eo'nsequently, the Duchy of Cornwall was
vested also in the Crown, but only for a fee determinable
on the birth of a male heir. which event was realized by the
birth of the future Edward VI in the year 1538. The prose-
cutor’s demurrer argued, in effect, that the unity of intercst
in the Crown established in 1535 extinguished the rights of
pasturage, But the Court of King’s Bench, led by Hale,
unanimously resolved that this unity worked only a suspen-
sion, which was terminated by the separation of the Duchy
on the birth of HEdward VI. The proseentor succeeded on
a purely technieal objection to the plea; but one is glad to
read that the damages were reduced to £zo0, each party
paying his own costs, which, as it cost the prosecutor £65
te bring the jury up from Dorsetshive, conld not have left
bim much profit on the transaction.

(viil) Servitudes are classed, by reason of their connection with
or independence of any tenement other than the servient tenement,
as ‘' appendant, * appurienant, and ‘in gross! A servitude has
always, as we have seen?, a tenement over which 1t is exercised,
known as the servient tenement.” Dut its enjoyment may Sevvient
be annexed to the possession of another tenement, for the fenement.
benefit of the person oceupying that tenement. In this case,
the tenement, as an adjunct to which the servitude is enjoyed,
is called the dominant tencment’; and the servitude itself Dominant
is satd to be either <appendant’ or ‘appurtenant’. It ma ;‘::::zz;
very well he doubted whether the distinetion between appen- appendant
dancy and appurtenancy is not the creation of comparatively ;ﬁ'ﬂt;‘,‘,‘};m_
modern fimes. DBut it is now understood to be that the
servitnde claimed by appendancy is claimable *of common

! 27 Hen. VIII. (1535) c. 28.
? Ante, p. 153.

Digitized by Microsoff®



158 MODERN LAND LAW, Part T.

right,” or, perhaps we should say, ‘by law’; while a serv-
itude claimed by appurtenancy is alleged on the basis of
a grant, actual or fietitious®. The legal differences between
the two, though historically unfounded, are, or at least one
of them 1s, of some imporiance. An appendant servitude,
being really claimable by law, can only be claimed in respect
of circumstances to which the law annexesit. Thus, common
of pasture appendant can only be claimed in respect of
ancient arable land, and for beasts of husbandry, e. g. horses,
oxen, and sheep, Whereas common of pasture appurtenang
can be elaimed in respect of any land and for any beasts,
provided that the evidence warrants the presnmption of a lost
grant in those terms2 On the other hand, if one of several
persons having common appurtenant purchase an estate in
the servient tenement, his servitnde will be extinguished, or
at least suspended; while, in the case of common appendant,
such a purchase would only result in a proportionate reduction
of his claim to pasturage over the rest®. Moreover, a claim
to a servitude appurtenant by preseription or long user can
much more readily be defeated than a similar claim to a
servitude appendant, and this notwithstanding the Prescription
Act. Dot both kinds of servitudes are alike in this, that they
must ‘agree in quality and nature to the thing whereunto
they are appendant or appurtenant,” Thus, pasturage cannot
be claimed in respect of a house, nor rights of turf.cutting in
respect of land. And this rule has been held in modern times
to go further, and to decide that a servitude cannot be clanmed
as appurtcnant to an estate in land, unless it is to be exercised
in connection with that land % Servitndes appendant and
appurtenant also resemble one another in this, that they will,
independently of recent legislation, pass by a conveyance of

Y dnon, of rz34 (Y. B. 26 Hen, VIII. T. pl. 15, fo. 4) adopted by
Mr. Justice Stirling in Baring v. Abingdont, 1892, 2 Ch. at p. 378.

? Co. Litt. 122 8. Tyringham’s Case (1584) 4 Rep. 36 b.

3 ih. fo. 38.

t Ackroyd v. Smith (1850) 1o C. B, 164 (casements); Bailsy v. Stephens
{1862) 12 C. B, (N. 8.) o1 (profita).
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the dominant tenement?, without express mention, and even
without the use of general words?

Servitudes “in gross’ are servitudes which are vested in Servitude
individuals or corporations, not as occupiers of any particular = grost.
tenements, but simply in their personal right. In other words,
they are servitudes which have no ‘dominant’ tenements.

That such servitudes may exist as profits, is unquestionable ;
the right established by the decision in Fiegerald v, Firhank,
before alluded to?, was that of a several fishery, or a fishery
in gross. But there has been laid down a theory that there No ease-
canuot be an easement in gross. The theory was emphatically g.ﬁ?:_ "
stated by Lord Cairns in Rangeley v. the Midland Reilway Co.,
decided in the year 1868+ Although, perhaps, the point was
hardly necessary to the decision of the case before him, Lord
Cairns said emphatically : ¢ there can be no easement. properly
g0 called unless there he hoth a servient and a dominant
tenement. . . . There can be no such thiug according to our
law, or according to the civil law, as what I may term an
easement In gross 5’ And his lordship repudiated the applica-
tion of the term * easement’ to such rights as the publie right
of user of a highway % The view has received the support
of many authorities, and has even been 1mplicitly adopted by
the Legislature™. DBut, inasmuch as jura in afieno solo may
clearly exist in Himited bodies of persens who do not claim by
virtue of any dominant tenement?®, it seems to be somewhat
dangerous to adopt a theory which may induce couris of
justice, in their endeavour to protect existing usages, to
confer privileges upon indefinite bodies rather than upon

! Conveyancing Act, 1881 (44 & 45 Vich. ¢. 41), § 6.

? Co. Litt, 121 b. But the statute iz useful to cover ‘reputed’ casce
menta,

3 1899, 2 Ch. g6. (Ante, p. 151.) ¢ L. R, g Ch. App. go6.

5 At pp. 310-T1,

& This was the theory of Mr. Justice Heath in Dovaston v, Payne (1795)
2 H. Bl 5217.

! County Courts Act, 1888 (5r & 52 Viet. c. 43), § 60.

* Fitch v. Rowling {1795) 2 H. Bl. 303; Hall v. Notfingham (1875) L, K,
1 Exeh. D. 1
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specifie individuals. It is highly probable that, but for the
existence of this fechnical rule, the mooring rights established
in d,-6. v, Wright' would bave been restrieted to a definite
class of persons.

A servitude in gross, if lawfully established, may be trans-
ferred by deed or will2; but this eapacity would probably not
be beld to apply to easements established by cngtom,

A few words may now be said in explanation of the specific
servitudes enumerated at the heginning of the chapter,

(1) *Commons, so called becanse they are nsually enjoved
in connection with the ezereise of similar rights by the
members of a gronp, especially by the tenants of a manor
in respect of the manorial wastes. The orthodox theory is,
that such rights are a ereation, express or implied, of the lord
of the manor, in whom the soil of the wasie is, hy legal
doctrine, vested. This theory, certainly in embryo as long
ago as the Statute of Merton 3, 18 far too firmly settled to
he shaken by anything short of an Aet of Parliament.
Historical evidence 1s not likely to be accepted in disproof
of a doctrine which has been gquoted with approval hy a long
line of judges and legal writers. But the theory of common
appendant 1s, as we have seen?, really inconsistent with the
prineiple that all common rights were the voluntary creation
of manorial lords. And the more modern doetrine of ¢ pre-
suming & lawful origin” for common rights which have heen
long exercised 8, to say nothing of the numerous Commons
Preservation Acts %, has placed substantial restrictions upon the
practical enforcement of the doctrine of the Statute of Merton.
The various kinds of ¢ commons * appear fo be:—

{a¢) Pasturage, the most frequent and valnable of all, which
frequently includes mast and acorns (the so-called ¢ pannage”

1 18g%, 2 ¢, B. 318.

1 o, Litt. 49 a; Wills Act, 1837 (7 Will. IV. & 1 Viet, v. 26), § 3;
Earl of Huntingdon v. Mountjoy (1582) Co. Litt. 165 a.

¥ 20 Hen. IIL {1235) ¢. 4. * Ante, p. 158

¥ Warrick v. Quesn’s College, Oxford (1891) L. R, 6 Ch. App. at p. 723.

¢ 20 & 30 Viet, u. 122 (1866) ; 39 & 40 Viet. e, 56 (1876) ; 41 & 42 Viet.
v 56 (1878), &e.
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or ‘pawnage’ ), and may even be exercised by the tenants
of adjoining manors indiscriminately in the wastes of each
(¢ common because of vicinagel’).

(8) Twurbary, or right of cutting turf for fuel; if claimed as
appendant or appurtenant, only in respect of houses.

{¢) Piscary, or right of fishing.

(@) Estovers, or right of cutting timber and furze, digging
coals and gravel, and even mining for precious minerals.

All these rights may exist in gross, and need not necessarily
be exercised In common with other persons. They are then
said to be *several,” or exclusive, Thus, the right of mining
recognized in Earl of Huntingdon v. Mowntjoy®, was a several
right of mining; and the fishery in Fifegeraid v. Firbank?

a several fishery. There may also be a several pasture .

(1) Seignories. A scignory is the possibility of reverter Seignories.
which remains in a feoffor after a sub-infeudation in fee.
Such a right, which must necessarily be older in its creation
than 1290 % may be appendant to a manor or honour, or may
exist In gross, in which case it is called a “lordship” Tt is
essentially a ¢ profit,) as it may involve claims to heriots,
rents, escheats, fines, &e.

(i) Franchises, or exceptional privileges, not arising by Fran-
reason of tenure, but exercisable in respect of a definite area chises.
of land, are said to require a royal grant for their creation s,
This theory may probably be traced to the great Que ¥ arranio
inquiry of 1278; but in practice it is disregarded, proof of
long continued user being admitted as evidence of a grant?,
Frequent examples of franchises or liberties are tolls, markets,
ferries, free or exclusive fishery in a navigahle river. The
latter was strietly forbidden by Magra Caria, which extended
the prolibition backwards to acquisitions under Richard T&.
So every claim to such a privilege must date from the reign
of Henry 1T at least.

1 Blackstone, Comm. (4th ed.>, IT. 33, ? {1582 Moore, 174.
9 1897, 2 Ch, gb. * Co. Litt, 122 a. f£18Edw. L c. 1,
* Blackstone, Comm. {(q4th ed.), IL. 37. T ih.

® g Hen. IIL (1225) cc. 16, =23,

JENKS. M
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(iv) Advowsons, or the perpetual right of presentation to
vacant ecclesiastical benefices, may be, according to Black-
stone !, either appendant or in gross. The right to a single,
or any number of presentations, may be severed from the
advowson ; but this right is considered as personalty, nof, as
realty. The exercise of the right of presentation, as well as
the alienation of the advowson, is subject to the rules against
simony, which will be alluded to in a later chapter 2

(v} Zithes, likewise of an ecclesiastical character, are
claimable by the rector (who may he a layman) or vicar
of a parish in right of his chureh, from the annual produce of
the lands in the parish (¢ predial tithes’), of the stock thereupon
{¢ mixed tithes *), and of the labour of the parishioners (* personal
tithes’) 3. The latter have long ceased to be paid in Englind,
except in respect of the profits of mills®. Tithes, whatever
be their legal origin, have long heen payable by virtue of
common law; and therefore, any one who seeks to sef up
an exemption in respect of them, must prove the exemplion
by some regular title, e. g. a modus or composition, redemption
under the provisions of the Tithe Redemption Acts, or pre-
scription de non decimando, by reason that the lands were
formerly abbey-lands discharged of tithe, or the like?®
Tithes have now, by virtue of various statutes®, been com-
muted into a rent-charge varying with the price of corn;
but tithe-owners long retained, by virfue of statute?, that
summary power of distress and seizure which was the fruitful
gource of so much bad fecling when tithes were paid in
kind. By the Tithe Act, 1891 %, however, tithe rent-charge
is made payable (notwithstanding any contract to the contrary)
by the owner, and not by the occupier of the land; and the

T Comm. (4th ed.) I1, =2, If an advowson were granted to 4, lord of
the manor of Dale, his heirs and assigns, lords of the said manor, to go
along therewith, would not this make the advowson ‘appurtenant’?

2 Post, cap. xvii. ¥ DBlackstone, Comm. {4th ed.), IL. =4.

¢+ Phillimore, Ecclesiastical Law (2nd ed.), IL 1188,

5 Blackstone, I1. 28-32.

¢ 6 & 7 Will, IV, (1836) c. 71, and varions amendments,

‘ ib. § B1, ® 54 & 55 Viet. ¢, 8.
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power of distress can, therefore, only be exercised when the
owner is in occupation. In any other case, the claimant
must obtain the appointment of a receiver from the County
Court, and pay himself out of the rents. Neither by the new
Act nor by the common law is there any personal liability on
any one to pay tithes; they are simply a charge on the land.
The earlier Tithe Commutalion Acts left it open to the ‘Extra-
tithe-owner to demand an ¢ extraordinary” rent-charge on m}f&a]"
hop-grounds, orchards, fruit-plantaticns, and market-gardens ;
but this *extraordinary” charge has heen abolished for the
future, and tts redemption provided for in cases where it
existed already 1
(vi} Eents and annuifies®. These are issues out of Iand Rents and
created or existing in favour of persons not being entitled to annuities.
the reversion expectant on the estate out of which they were
created. A% the common law, they were rents seck, Le. dry
or barren, which could not be recovered by distress, unless the
grant contained an espress power of digtress, in which case
the issne was known as a “rent charge” Where there was
no remedy against the land, a Writ of Annuity lay against
the grantor ; but not where therc was a real remedy, unless
he had expressly covenanted to pay . Now, however, by the Statutery-
Conveyancing Act, 18814, any person who 15 entitled to s;}:f.rcz_d
reecive an annual sum (other than rent incident to a reversion) ment-
out of the income of land, may (subject to prior incumbrances)
enforce its payment, if it be in arrcar for twenty-one days, by
entry and distress, if for forty days, by taking possession of
the land and receiving the income, or by creating a term of
years in a trustee which can be sold or mortgaged to produce
the required amount. In certain cases, owners whose lands are

! Extracrdinary Tithes Acts, 1890 and 1897 (53 & 54 Vieh. ¢, 54; 60 & 61
Vict. ¢ 23).

* An annuity is defined by Coke (Co. Litt, 144 b), as ¢ a yearly payment
of a certain sum of meney . . . charging the persen of the grantor enly.’
Bng annnities can be charged on land.

? Ca. Litt. 144 b.

* 44 & 45 Vict. c. 41. § 44. But the section iz made subject to the
previsions ¢f the instrument creating the charge.

M 2
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subject to perpetual rent-charges can compel the persons in
whom the charges are vested to allow their redemption i,
In order to affect purchasers for value and creditors, rent-
charges and annuities {other than those granted by marriage
settlement) must be registered at the offices of the Supreme
Conrt ?; when they have been satisfied, an eutry of satis-
faction may be similarly recorded 2.

(vil) Sporting rights vequire no special treatment. The
extent of the powers conferred by them depends upon the terms
of their creation.

(viti) Ways, (ix) Watercourses, (x)} Lights are all easements
of great umportance, the nature of which is explained by their
names. To go inlo details would lead us beyond the scope
of a general work.

(z1) Rights of suppert.  here seerns to be no doubt that the
right of 4 to have his buildings supporfed by the land or build-
ings of B is recognized by English Lavw, and can be acquired
by express grant or by preseription. The only difficulty
arising on the subject comes from the fact that the Courts
have sometimes denied that the right to snpport of buildings
from land is an easement? This theory has been applied in
the landable endeavour to prevent the Statute of Limitations
running against a surface owner whose buildings have been
undermined by quarryings whieh, though lawful in them-
selves, are carried on at the peril of damage to the surface.
But, with all respeet, it seems to be unnecessary and danger-
ous. Whatever be the case with regard to the lateral snpport
of land from land, the landowner who parts with his subsoil,
or, (which amounts to the same thing) acquires the surface
only, can assert a right to support of his buildings by the
subsoil only hy virtue of a reservation or grant, express or
implied, And it would seem that this right would not be
violated, and, therefore, the Statnte of Limitations would not

1 44 & 45 Vict. (1881) ¢. 41. § 45, ? 18 & 19 Viet. (1855) ¢ 15. § 12.
3 23 & 24 Vict. c. 115. § 2 (1860).
! . g. Lord Wensleydale, in Backhouse v. Bonomi (1861) 9 H. L. C., at p. 513.
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begin to run, until subsidence were actually caused. And it
must now, since the decision of the House of Lovds in Angus
v. Dalton!, be taken as law, that a right to the support of
buildings by land iz a true easement, claimable either by
express grant or by prescription, and that the existence of the
buildings is a sufficient notice to found the claim of enjoy-
ment. A claim to the support of buldings by buildings is,
of course, an easement. The man who rests his wall on his
neighbour’s is, prima jfacie, and independently of DBuilding
Acts, guilty of trespass. He can justify his act only by
permission or by long toleration, which implies permission,
But this is precisely the case with all easements 2.

Finally, it is necessary to advert to the class of rights < Natural
which are often, as we have seen, confused with servitudes, ights
but which are, in truth, radically distinet from them. These
are the so-called ‘ matural rights,” such as to use, for ordinary
domestic and agricultural purposes, water flowing over the
claimant’s land 3, to dig in one’s own soil, and so on. These
rights are, in simple truth, merely fractions of that complex
bundle of rights which we call owwersdip, and which are
recognized by the law as existing independently of special
grant or contract, express or implied. Onee let it be estab-
lished that the law does guarantee an occupler or owner the
exercise of such rights, and it stands to reason that an action
will lie, at least prima facie, against any one who disturbs
them. And such right does not hecome a servitude, merely
because its exercise hinders another man in doing something
that he would like fo do on his own land* These so-called
‘ natural rights * differ from true servitudes in four points :—

(1) They presuppose meither grant wor custom nor preseription ®. No special
title,
! Angus v, Dalton (r878) 4 Q. B. D. at p. 169 ; {1881) L. R. 6 App. Ca. 740.
The exercise of a right of servitude may, in fact, be defined as a

justifiable trespass,

3 Miner v, Qitmour (1858) 12 Moo, P. C. at p. 136,

* I may dig in my land in such » way as to prevent my neighbour
building his house as near his own boundary as he wishes, But my
right is an exereise of a right of property, not of a right of servitude over
my neighbour’s land. ¥ Sury v, Pigot {1626) Poph, 166,
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166 MODERN LAND LAW.

Consequently they eannot be defeated by proof of the absence
of any special title. In other words, the ezus is upon any one
who infringes them to justify himself ; and this he can only
do by showing special title,

(i) They have no servient tenement. For the exercise of
the so-called * natural right’ is, ex Agpothesi, perfectly eon-
sistent with the ¢ natural rights ’ which the law recognizes as
belonging to all other owners or oceupiers of land.

(i) They (probubly) cannot be severed from the gemeral rights
of ownership of whick they form part. Thus, in Slockport
Waterworks Co. v. Potéer®, it was held that a riparian pro-
prietor who affected to convey, fogether with fand which did
not abut on the stream, a right to use a stream, created mo
servitude which could be made the subject of an action by
the assignees as against third persons. It is a little difficult,
however, to reconcile this decision with the judgement of the
same court in the later case of Nuifall v. Bracewell®, more
especially as Baron Bramwell, who dissented from the majority
of the court in the former case, adhered to his views in the
latter. But the decisions may possibly be reconciled.

(iv) They cannot be lost by non-user, abandonment, or merger.
It would, of course, be absurd to hold that a right which
arose by virtue of ownership was extinguished by being
vested in the same person as the owner?; or that it had to
be continually exercised to prevent extinguishment. But,
with regard to the latter point, it must be carefully noted
that it may be destroyed, at least for the time, by the
acquisition of a hostile easement by a stranger. Thus, if is
a ‘matural right’ of ownership to build on one’s land; but
if one’s neighbour acquire a right to a light easement, it may
hecome impossible to exercise it.

! Sawpson v, Hoddinott (1857) 1 C. B. (N. &) at p. 611,

2 (1864) 3 H. & C. 300.

* (1866) L. R. 2 Exch. 1. The ground of the decision in this case was,
that the diversion was effected in such & way as to make the assignee
also a riparian propristor,

! Wood v. Waud (1849} 3 Exch. at p. 775 ; Sury v. DPigot (1626) Poph. 166.
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CHAPTER X.

INTERESTS IN COMMUNITY AND ON CONDITION.

To a limited extent the law allows of interests in land
being qualified by the existence of co-ownership, or by the
contingenecy of condilions.

Co-ownership, now comparatively rare, and only recognized Co-owner-
as the result of specific dealings with land, was probably at ship.
one time the prevalent modc of ownership. It must carefully Distin-
be distinguished from two cases which, at first sight, it appears §isned
to resemble. Several persons may be interested in the same
piece of land ; but yet they may not be co-owners. A4 may (o) Sue-
be tenant for years, B remainderman for life, C remainderman owner.
in fee, D) may have a right of way over the land ; but 4, B, G, ship.
and /) are not co-owners, because their interests are perfectly
distinet, and, in a manner, hostile to one another. Co-owners
are persons in whom a single interest is vested.

Again, the inferests in land owned by a eorporation, though () Cor-
the latter consist of many individuals, are not interests in E‘?‘f;"éﬁ_
co-ownership ; because the corporation is regarded as a single Shib-
person by the law. No individual cerporator is now (what-
ever he may have been at one time) entitled to an individual
and separable interest in the lands of the corporation. The
developement of the law of corporations is ome of the chief
reasons of the decay of common ownership. Communities
have been turned into corporations, and corporations are
treated by the law as individuale— fictitious persons.’
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Co-ownership can now only exist in the four following
cases, of which the last is, perhaps, doubtful :—

(i) Parcenary, which occurs when, by virtue of the common
law or special custom, an estate in fee or tail descends upon
two or more persous as co-heirs of a deceased person. When
we come to deal with the law of Inheritance, we shall see that
the case of parcenary among males is impossible in lands
which descend by virtue of common law principles; buf in
gavelkind lands parceners may well be males or females. So
long as the chain of descent is uninterrupted, the parcenary
continmes. Thus, if 4 purchase lands in fee and die intestate,
leaving two daughters 5 and €, the latter will be parceners;
and if, without alienating her share, ¢ die leaving three
daughters, these three as to one molety of the land will be
parceners with each other, and, as to the whole, parceners
with B!. By the striet wording of the Land Transfer Act,
1897, succession by parcenary of the legal estate is impossible
in the case of an owner who dies after December 31, 1897 %;
but it seems likely that the terms of the Act® will be con-
strued to vest the cstate by conveyance or registration in the
heirs for the same interests which they would have had before
the Act.

The position of parceners is somewhat illogical. Though
they are said to have but a single freehold ¢, so that they
must join and be jomed in all actions eoncerning the land,
yet there is no right of survivorship amongst them, and, not-
withstauding the Inheritance Act®, their shares will descend
per stirpes to their own issue exclusively, though parceners
cau never be purchasers® Moreover, they can convey to
one another by feoffment (and now, therefore, by grant or
conveyance alsoT); but it would seem that a release of oue
to the other will also convey the undivided share®. There
must be unity of title, interest, and possession amongst

L Co, Litt, 164 a. ? 6o & 61 Viet. ¢. 65. § 1, *ib. § 2

* Co. Litt, 164 u, 3 & 4 Will. LV. (1833) ¢. 106. § 2,

® Cooper v. France (1850% 19 L. J. (N. 8.) Ch. 313 ; Ruling Cases, ix. 301.
7 Co, Lith 164 a; 8 & o Viet, (1845) ¢ 106, § =2. * Co. Litt. o b,
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parceners ; but not necessarily unity of time, for a posthumous
daughter may inherit, and, after the death of one parcener,

his or her heirs may be, as was said, parceners with their

uncle or awnt. There may be parcenary of servitudes, Purcenary
such as advowsons and rents; but not of things in their ;’;jﬁ,;"j‘
nature indivisible, as homage, fealty, and estovers, or the
division of which would increase the burden of the servient
tenement, such as rights of piscary and common sars nomére .

In the case of homage and feaity, il the tenant rendered these

to one parccner, he was excused as to the others?; in the case

of estovers and commons, the eldest exercises the rights and

has to make allowance for them in the division of the profits.

If there be no other inheritance comprised in the descent, the
parceners exercise the rights in turn® Likewise of services ﬁ?lciltil«i‘sl‘
due from the inheritance whieh are indivisible; rendering by )
one parcener excuses the others*.

It one parcener aliene the lands to a stranger for his or Aliena-
her whole estate therein, this works a severance as to the bion.
share aliened, and the alienee is tenant in common with the
other parcener or parceners®. But if a parcener in fee simple
make a lease for years or life of his or her share, this will
not work a severance®. Hvery parcener had by the common
law the Writ de partitione facienda to compel a division by the
sheriff and a jury 7; the quaint devices for partition described
by Littleton refer to voluntary partitions only 8, At an early
date, however, the Court of Chancery offcred the alternative
remedy of a commission to a Master to report upon a division.
This jurisdietion, one of the earliest examples of Chancery
procedure on record, dates from the first half of the fonrteenth
century ¥; but there seems to be some doubt whether it was
not at first confined to the direct tenants of the Crown'”.

! Co. Litt. 164 b. 4 ib. 67 b. ¢ ib, 165 a.

tib, 67 h. * ih, 167 b.

® ib. 174 b. If the lease were for life it prevented the Writ of Partitien
being breught (ib. 167 a),

T Abolished by 3 & 4 Will. IV. (1833) c. 27. § 36. ¢ Co. Litt. 167 a.

? Rex v, Hifl (1347 Y, B, 21 Edw, TIL M. pl. 14, fo. 31.
1 P, N. B. 158 C).
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Moreover, a commission in Chancery was not final ; but could
be set aside by a sei. fe.'. And both forms of procedure were
imperfect, in ihat they did not admit of sale and division
of the proceeds; though, apparently, there was power to allot
a rent or other servitude for owelty”’, or equality, of parfition®
By recent legislation 3, the facilities for obtaining a parti-
tion have been greatly increased, and will be discussed in a
later chapter. A curious instance of partition by law oceurs

" where female parceners have heritable issue, and die, leaving

their husbands tenants by the curtesy. In this case, the
husbands, at least, will not be parceners

Although parceners could not bring the ordinary actions
of trespass or ejectment against each other, owing to their
unity of possession, the special writs of Nuper Chiit and de
Rationabili Parte lay against those who deprived their eo-
parceners of their due shares® And, though these wrils
have been abolished, a similar action presumably lies .

(ii) Joint-fenancy occurs where there has been a limitation
of the same cstate, by deed, Will, or parol, to two or
more persons withoul words of severance. Thus, a limitation
“to 4 and # and their heirs,” or “to 4 and B for the term of
twenty-one years, makes 4 and B joini-tenants, in fee or
for years respeclively. A limitation ‘to 4 and B and tbe
heirs of their bodies ” gives 4 and B an estate in special tail,
if 4 and B are persons who mighl lawfully marry; if they
are not, it gives them an estate for life as joint-tenants, with
remainder to them as tenants in commeon in tail general”.
In such a case, each would be able, with the consent of the
other, to bar his estate tail completely, subject only to the
chance of a survivorship life estate in the other in the whole

' Rex v. 1ill, above, per Skipworth, arguends, F. N. B. 130 (H).

¢ Co. Litf, 169,

* Partition Acts, 1868 and 1876 (31 & 32 Viet, c. 40; 39 & 40 Vict. . 17).

¢ Co, Litt, 167 b.

* Nuper obiit only lay where the ancestor died actually seised, F. N. B.
19 (G).

8 3 & 4 Will, IV, {1833} . 27. § 36. T Co. Litt. 182,
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land. If they could not agree, each might create a base fee
in his share, subject, likewise, to the survivor's life estate.

Joint-tenants are said to have four umities, viz. {¢) time, Unities.
(8) title, (¢) interest, and (4) possession. Unity of title there
certainly must be, i. e, the estate of both must arise under
the same limitation ; but, by the operation of the Statute of
Uses, the old necessity that the fitles of all the joint-tenants
should commence at the same time is avoided. Thus, a con-
veyauce ‘to 4 and B to the use of the first and all other sons
of € born or to be born’ within the lifetime of the settlor,
and their heirs, gives to the fnture-born sons of € an estate
in joint-tenancy with those existing at the date of the settle-
ment!. And unity of interest there must be, in the sense
that the joint-tenaney can only last as leng as the estates of
both joint-tenants; but a limilation ‘to 4 and B and the
heirs of B, will be perfectly good, 4 and B being joint-
tenants for life, with remainder to £ in fee. Unity of
possession there is, if the estate is in possession ; but a re-
mainder may be well limited to two or more jointly.

There seems to be no reason why servitudes should not be
enjoyed in joint-tenancy, as well as in parcenary ; subject,
as in that case, to the exceptions for indivisibility and burden
of the servient tenement? Certainly there might be joint
ownership of a rent 3,

A conveyance hy one joint-tenant of his whole interest to Severance,
a stranger, works a severance of the joint-tenancy ; but a con-
veyance for a less interest probably does not. Thus, in a very
recent case, it was held that neither the marriage of a female
joint-tenant, nor a subsequent lease for years by the husband
and the other joint-tenant, reserving rent jointly, caunsed a
severance of the joint-tenancy* But Lord Coke thounght
that a subdemise granted by ome joint-tenant of a term
of years wonld effect a severance; ‘for a term for a small

! Co, Litt. 188 a. ® Ante, p. 169
3 Bracebridge v. Cook (1572) Plowden, at p. 410.
¢ Palmer v. Rich, 1897, 1 Ch, 134 ; and Re Wilks, 1801, 3 Ch. 50.
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number of years is as high an interest as for many more
years1” On the other hand, a joint-tenancy cannot be severed
by devise, for jus accrescendi ulttmae wvolumtati pracgfertur,
nor by mere charges or incumbrances, for fus accrescendi
pracfertur onsribus. And incumbrances created by a joint-
tenant do not bind the survivor®.  Joint-tenants convey to
one another by Release, and no words of inheritance are re-
quired to pass a fee® To strangers, they convey in the
ordinary manner, with the usual words of limitation.

For practical purposes, the three chief points of interest
concerning joint tenure are (2) partition, (4) survivorship,
(¢) necessity for joinder in actioms.

(z) Joint-tenants had no right to compulsory partition at
the common law, becanse their estate was created by act of
the parties. But they could, of course, if of full age and
capacity, effect a voluntary partition . And two statutes, of
the years 1539 and 1540 respectively 5, conferred upon joint-
tenants, whether in fee or for less estate, powers of compulsory
partition similar to those enjoyed by parceners at the common
law. Joint-tenants also take the benefit of the recent Partition
Acts©,

(6) Perbaps the most singular feature of joint-tenancy is
the right by survivorship conferred by law. T1f one of two
joint-tenants die, leaving the other him surviving, the sur-
vivor becomes solely entitled to the estate, and this whether
it were in fee, or for life, or for years’. The right of
survivorship defeats all but actual legal dispositions of his
interest made by the deceased tenant by act dufer vivos, Thus,
it defeats all attempts at devise &, ali mere contracts affecting
the Jand (even though these were sufficient to raise equitable

1 Co. Litt. 192 a ; Syms” Case (1584} Cro. Eliz. 33. ? Co. Litt. 184 b,

%ib. 273 b. * ib. 187 a.

* 31 Hen. VIIL ¢ r; 32 Hen. VIII. « 32.

® g1 & 32 Viet, (1868) c. 40; 39 & 40 Vict, (1876 ¢ 17. As to these
soe post, eap. xxi.

! Co. Litt, 181 a,

" ib, 185 a. When Littleton wrote, lands were only devisable by
special custom.
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interests 1), all incumbrances not operating by way of limi-
tation of a legal estate ?; but not judgement debts upon which
execution has been actually levied duwring the debtor’s life-
time 3, nor a lease for years, even though it were not to take
effect in possession till the death of the lessor £, The husband
and wife of a deceased joint-tenant have no claim to Curtesy
or dower in respect ¢f the joint estate 5.

(¢} Upon the third point, the necessity of joining in actions Jeinder in
by and against joint-tenants, there seems to be some diversity actions.
of opinien. It is stated by Coke as a general principle, that
¢ joint-tenants must jointly implead and jeintly be impleaded
by others 8.’ But, in Sheekan v. G. E. RBy. Co', Malins, V, C,, Torts.
gave il as his opinion, that cne of several joint owners
might sue a stranger for wrongfully cutting down timber
on the land; and in Broadbent v. Ledward®, Liord Denman
allowed one joint owner of a chattel to sue in detinue. On Contracts.
the other hand, it was admitled in Breadbeni v. Tedward, and
in the recent case of Roberds v. flolland?, that one of several
joint covenantces cannot sme alone on the covenant. The
rights of jomt-tenants against one another seem to be the
same as in the case of tenants in common 19,

Joint-tenancy is a very convenient form of ownership in
gome cases, e. g, those of trustces and partners, where it is
undesirable that the representatives of deceased owners should
interfere with the management of the land. DBut it is a
form of ownership not favoured by the law, on acconnt of

1 Co. Litt. 185 a. tib. 184 b, 1854. * ib, 184 b. t ib. 186 a,b.

5 ib. ar b, Itis curious that Littleton nowhere scems to stata positively
vhat a widow could not be endowed out of her husband’s joint-tenancy.
But the principle is plain, for ne issue of hers could possibly have
inherited. And the whole practice of limiting to ‘uses to har dower’
turned on the assumption. The assignment of dower by one of two
joint-tenants, alluded to by Coke {ib. 35 a), is an assignment of dower
to the widow of a former owner.

¢ ib. 180 b, 195 b. 7 {1880) 16 Ch. D. at p. 63.

8 (1839) 11 Ad. & E. 209.

9 1803, 1 Q. B. at p. 667 ; following Foley v. Addenbrooke (1843} 4 Q. B. 197,
But if his co-covenantecs rcfuse to join as plaintiffs, they can be made
defendants. {Cullen v. Knowles, 1868, 2 Q. B. 380) ' Post, p. 175,
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the uncertainty of survivorship. And particularly, in the case
of estates conveyed to partners in trade as joint-tenants,
although on the death of one the estate will legally survive
to the other partners, the lafter will he deemed trustees in
respect of the deceased partner's share for his personal re-
presentatives, as personalfy). The same rule applies when
the purchase money of a joint purchase is, on the face of the
transaction, advanced in unequal shares? and in all cases of
joint mortgages 3.

(i) Tenancy in common occurs where there has been a limi-
tation to two or more to hold expressly as tenants in commeon,
or in such a manner as to imply a severance of interests, and
also where a previously existing parcenary or joint-tenancy
has been severed without actual partition. Thus, a limitation
‘to 4 and B and their heirs in equal moieties,” or ‘as to one
half to the use of 4 and his heirs and as to the other o the
use of B and his heirs’ will make 4 and B tenants in common
i fee simple?. 8o also, if 4, 5, and € are parceners or
joint-tenants, and € aliene his share fo X, a stranger, X will
be tenant in common of one-third with 4 and B, who, as to
the other two-thirds, will be parceners or joint-tenantss. A
tenant in common may also (subject to the Land Transfer
Act, 18g%) be in by descent; as if one grantee in common
die intestate as to his share, and his heir succeeds. For there
is no survivorship among tenants in common; and each of
them has a several estate®. Tenancy in common may also
be created without words of severance; if a conveyance be
made to two corporations and their successors, or to a cor-
poration and an individual, the donees are tenants in common ™.

! Lake v. (raddock (1732} 3 P. Wms. 158, Partnership Act, 1890 (53
& 54 Vict. c. 39), § zo.

? Lake v. Gibson (rq2g) 1 Eq. Ca. Ab. ab p. 291 (2go}.

* Pefly v, Styward (1631) Cha. Rep. 31, frequently followed.

1 Co. Lith. 190 1.

& (p. Litt. 18g 4, 195 . If € had released to 4, the latter would have
been tenant in common with B as to one third part, and joint-tenant
with him of the remaining two-thirds (Co. Litt. 193 a}.

¢ ib. 189 a. 7 ib. 189 b, 100 a.
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But the rule does not hold in conveyances of chattels real?,
And, generally speaking, whenever two persons become
tenants of undivided shares by different tilles, they become
tenants in common, not joint-tenants 2.

There may be tenancy in common of servitudes, subject
to the restrictions previously mentioned *.

Among tenants in common the only necessary unity is that Unity.
of possession, which prevents them bringing the action of
trespass against one another. If one tenant in common be
wholly excluded from the subject-matter of the tenancy, he
may bring an action in the nature of ejectment against the
ejector ; but for taking an excessive share of the profits no
legal action lies against a tenant in common*  And it would
appear that, in strictness, the rule which allows ejectment
applies only where the subject-matter is divisible; where it
is indivisible, as in the case of a live animal or a servitude,
there is no remedy for ouster but retaking 8. 1If one tenant
in common makes the other his bailiff to cellect the profits
of the whole estate, an action for an aeccount will lie against
the latter ¢ ; but a recent decision shows that the mere fact
that one tenant in eommon eollects the whole profits does not
constilute him the other’s bailiff 7, It seems, however, that
an action of Waste les by one temant in common against
another®; and, for actual destruction of the subject-matter,
trespass may also be brought®.

In respect of actions against strangers, each tenant in Actions
common has a complete nght to sue in his own name, at :fﬁ:;irs
any rate in tort°. A doubt arises in the case of contract,
owing to the stress laid by Littleton on the distinction
Letween real and personal actions1l. But the latest decision
on the snbject seems to lean in favour of the view that each

t Co. Litt. 100 a. ? ib. 188 b. * ib. 199 a.

4 ib. 199 b. ¥ ib. 199 b. .

¢ ib. 172 &, 200 b, and 4 Anne (1705) ¢, 16, (4 & 5 Anne, ¢ 3) § 27.
1 Kennedy v. de Trafford, 1897, A. C. 18a.

8 Co. Litt. 200 b, ? ib. zo0 8, b.

10 Roberts v. Holland, 1893, 1 Q. B. 665. U Co. Litt. 198 a.
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has a right to a separate action!, except, perhaps, when it
1s to recover an indivisible chattel 2.

Tenants in common have the same rights of partition as
joint-tenants 2,

(iv) Tenancy by Entireties. It is probable that this enrious
form of ownership cannot now exist, excepl as the result of
limitations made before January 1, 1883, to persons still
living. Before that date, a limitation (o a man and his wife
made them, not joint-tenants, but tenants by entireties, on
account of the unity of person, unless the limitation expressed
that the wife was to take a separate interest *. And a limita-
tion to 4 and B (hushband and wife) and a stranger, made 4
and B tenants by entireties as to one molety, and joint-
tenants with the stranger of the whole® In temancy by
entireties, neither tenant could defeal the survivorship right
of the other, by alienation or severance®; and it was even
held that the treason of the hushand did not bar his wile’s
right by survivorship”. Bul a limitation {0 4 and B, who
afterwards married, did not operate to create a tenancy by
entireties upon the marriage %,

As regards conveyances made since the coming into opera-
tlon of the Married Women's Property Act, 18822, it seems
10 be elear that, as detween husband and wife, a lmitation in
terms which would have created a tenancy by entireties before
the Act will now make them joint-tenants, the wife's interest
being for her separate use!®. DBut, regard being had to the
decision in Jupp v. BuckwellV), it must still be said that a
limitation to 4 and & (husband and wife) and X, a stranger,
gives only one moiety between 4 and 5, X taking the other
moiety.

! Roberts v. Holland, 1893, 1 Q. B, 665.

? Co. Litt. 196 b, 197 a, b. ? Ante, p. 172,

* Warrington v. Warrington (1842) 2 Hare, 54. 3 Co. Litt. 187 a.

& ib. 326 a ; Freestone v. Purratt (1704) 5 T. R. 652, ? Co. Litt. 187 a.
? ib, 187 b

? 45 & 46 Vict. ¢. 73. §5 1, 5.

1 Thornley v. Thorniey, 1803, 2 Ch. 2eg. 11 (1588) 39 Ch. D. 148.
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1t is very doubtful if there ever could be a tenancy by
entiretics of a term of years; Inasmuch as a husband had,
by the common law, a right to alienate his wife’s chattels
real, and, if he did nof, they survived to her, or passed to her
personal Tepresentatives !,

We now come to deal with Interests upon Condition, a some- Con-

what difficult subject, and not of great practical importance, ?;ﬁ;i’;:ﬂs
owing to the leaning of the law against forfeitures. A condition
may be defined as a contingency, upon the happening of
which an estafe or intcrest will vest or devest. It is to be
distinguished from the mere effluxion of time which puts an
end to an interest, and which is called a limitation, Thus,
a gift ‘ to 4 for life, remainder to B in tail’; here 4’s estate
expires naturally on A’s death, which must certainly happen,
and is only a contingency in the sense that it is uncertzin
when it will happen. This is a fruc limitation. A gift < to
4 until he shall be appointed to a henefice worth £500 a year,
and then to B and his heirs, would create a condition, save
for the fact that the law, in its dislike of conditions, {reats
it as a limitation. But a gift < to 4 for life, but if he shall
obtain a benefice worth £500 a year, then to B and his beirs,’
though conveying precisely the same mealing to a layman,
wonld create a condition, of which £ could, however, take no
advantage, for the reason presently to be stated.

Conditions are divided into conditions in law, and con- Condi-
ditions in deed. The former arise by operation of law to };?,‘]-1,3 "
vest or devest an interest, and need not be further discussed,
as they have already been dealt with in treating of the in-
cidents of tenure and estafes® Thus, it is a condition in law
that if a tenant in fee simple die infestate and without heirs
his estate shall cease, and the land go by escheat fo the lord,

But this is, evidently, a mere legal incident of estates in fee.
Conditions in deed, on the other hand, are conditions imposed

 Bracebridge v. Cook (1572) Plowd, 416,
? Limitations are also (most unfortunately for perspieuity) classed by
Littleton as conditions in law (Co. Litt. 234 b). °

JENKS. N
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by the will of the parties, either express, or to be gathered
from eircumstances.

The first thing to consider then, in respect to a condition in
deed, is, as to what expressions or circumstances will create
it. For it may very well be, that an instrument will lay
an obligation npon the taker of an interest, without imposing
a condition the breach of which will work a devesting. This
is the ordinary case of a covenant which, though it imposes
a personal obligation on the covenantor, does not, in the
ahsence of special circumstances, render him liable to forfeiture
of his interest for the hreach. A condition 1% only created,
when it is the clear intention of the parties that on the
happening of it an interest én 7em shall vest or devest. And
this is to be gathered from the whole tenour of the instru-
ment ). Dot there are cortain words which of themselves
amount to a condition, e. g. the words “ upen condition,’ or * on
condition 2’ or a clause commencing with the words * provided
always®’ And a clausc or cxpression can always be turned
into a condition by a subsequent roservation, in the same in-
strumont, of a right of re-entry nupon breach of the stipulation
contained in the clause £. This is the common course in leases
for years, and its effect is usually to convert all the lessee’s
covenants into conditions.  Occasionally also, the expression of
the canse of an assurance will create a condition, as in the
case of the grant of an annuity ‘for’ or ‘by reason of’a
certain object. Ilere, upon failure of the object, the annuity
will cease®. And, in a lease for years, such words as ‘so
that the lossee shall not,” and the lile, amount {o a condition ¢,
But greater strictness is required in the case of actual estates
of freehold 7, although one very curious example of a condition
arising from the expression of ‘cause’ is given by Coke. He
says, that if a woman givos lands to a man and his heirs causa
matrimonii praelocuti, if she marry the man (or he refuse to

! Thomas and Word's Caze (1590) © Leon. 245. There is the usual more
liberal eonstruction for the language of Wills (Co. Litt. 236 b).

? Co, Litt. 203 a, 3 ib. zog b. £ ib, % ib. 204 a.

¢ Thomas' and Ward's Case (1590) 1 Leon. 243. * Co, Litt, 204 a.
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marry her), she shall have the lands again. But the converse
will pot held; “for it stands not with the modesty of
women in this kind, to ask advice of learned counsel, as the
man may and ought 1.’

Conditions thus made may he divided into conditions g;)tril;ns
subsequent, and conditions precedent. Conditions subsequent subse-
are those which, on their happening, cause an interest to %1;:;21::3
devest. One of the most common of these, when Littleton
wrote, was the ordinary mortgage condition, that, if the
mortgagor (borrower) should pay to the mortgagee (lender),
on a fixed day, the sum borrowed, the mortgagor might re-
enter upon the land conveyed by way of security, and aveid
the estate of the mortgagee® Conditions precedent are those
which, on their happening, entitle a person to claim an interest.
In the caze last put, the payment of the money was a con-
dition precedent as regards the interest of the mortgagor,
though subsequent as regards that of the mortgagee. So it
is evident that the same event may aperate both as a condition
precedent and a condition subsequent, This fact notwith-
standing, there is an important difference hetween the two.
For if a condition precedent be void for impossibility or
illegality, the estate to which it is precedent will never vest ;
but if a condition subsequent be void, the estate to which it
is attached will be absolute and indefeasible®. As fo con-
ditions that are illegal, besides all those which contemplate the
commission of actual crime, any ungualified condition against
alienation, or enjoying the profits of the estate, iz illegal®.
But qualified covenants to the same effect are valid. Thus,
a gift ‘tc 4 and his heirs but, if 4 should aliene, then to B
and his heirs” would give 4 a fee simple absclute; hut a similar
gift with restriction against alienation to a particular person
named, or even with restriction against alienation to any but
the members of a class, would entitle the donor to re-enter

! Co. Litt. zo4 a. ? ib. 205 a 3 ib, 206 a.

* jb. 206 b, A similar objection attaches to conditions in restraint of
marriage in gifts of pure personalty ; but the rule does not apply to land.
Bellairs v. Beilairs (1874) L, R, 18 Eq, at p. 513,

N 2
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upon breach of the condition!. Somewhat inconsistently, the
Courts have allowed the object aimed at by these restrictive
conditions to be secured by the process of limiting the lands
unttl the event shall happen; and it is not necessary even
to add an express gift over’ Moreover, a condition for
cesser of an annuity (and, probably, of any other servitude)
on alienation is valid . A common law condition to the effect
that the donee’s estate shall terminate at the option of the
donor 1s void; but a man who conveys to uses may reserve
the power of revoking the nses™.

Ruley Certain highly technical rules affecting conditions in deed
fecting ; )

ronditiog must be specially mentioned.

indeed  (iy Tt is o rule of the common law that a condition, if imposed
r. Must be

evidenoed 0¥ the parties wpon an estate of freekold, must be made by deed
:fg'c flf‘(;d o or record, and that any person seeking to take advantage of it mual
produce the deed or show the record® 'The rule is the more
remarkable, that, at the time when it was established, the
most valuable freehold estates could be conveyed by feoffment
without deed, But, apparently, the law did not permit the
ostensible character of the livery to be qualified by anything
less than deed or record. The rule, however, did not apply
to conditions in leases for years, which conld be made without
feoffment 5.  And if {he person taking advantage of the con-
dition were skilful enough to place himsclf in the position of
a defendant, he might, on a plea of *not guilty’ or other
general plea, induce the jury to find the existence of the
condition as a matter of fact”; although he could not himself
plead the condition, because he had no deed to show forit®. A
dowress is excused from the rule, because she 1s not entitled

1 Co. Litt. 223 a. Re Macleay (1875) L. R. 20 Eqg. 186.

¢ Rochford v. Hackman (1832) 9 Hare, 475, A man can even limif lands
to himself until alienation (}¥est v. Williams, 1898, 1 Ch. 488), but not until
bankruptey (Merry v. Pownall, 1808, r Ch. 306).

2 Dommett v. Bedford (17096} 6 T. K. 684.

4 (o, Litt. 237 2. The power must, however, be exercised, if at all,
beforo the use is exeented {Hoe's Caso (1600) 5 Rep. 89 b},

5 Co. Litt, 225 u. ¢ ib. 225 a.

T ib. 226 a, £ ib, 228 b.
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to the deeds of the estate; but a lord by escheat, and a hus-
band by curtesy, are not exempt,

(i) No one can take advantage of a condition but the donor 2. No one
of the estate, kis heirs or assignees. By the common law, the ﬁ%i;ﬁ;ege
rule was much stricler; and only the donor and his heirs g‘; ;’;‘f ;i}e
could take advantage of a condition. But, upon the dissolt- his heirs.
tion of the monasteries, the donees of the Church lands found
themselves unable to enforce the conditions imposed on their
tenants by their predecessors, notwithstanding the attornment
of the tenants. And so, by slatute of the year 1540 %, which,
though somewhat confused in its wording, hag been held to
apply to all assignees of reversions3 in respect of conditions
made for the benefit of the reversion, it was enacted that the
benefits of conditions made by thetr predecessors should pass
with the assignment of the reversion. Formerly, conditions Severance.
were alzo indivisible ; so that, on the severance of a reversion,
by divigion among two or more grantees, a condition was
destroved . But, by Lord St. Leonards’ Act?d, where, upon
a severance, the rent is legally apportioned, the assignee of
each part of the reversion is entitled to the benefit of all
conditions or powers of ve-entry for non-payment of rent. And,
by the Conveyancing Act, 1881, which, however, on this point
only applies to leases made after December 31, 1881, every
condition or right of re-entry contained in a lease will be
apportioned on a severance of the reversion, and will not be
extingnished by reason of the avoidance or cesser of the term
with respect to part of the land® But 1t must be remem-
bered that the doctrine of the indivisibility of a condition
only applied to severance by act of the parties™. If part of
the land comprised in a lease be held in common socage tenure
by the lessor and another part in pavelkind, or boroungh-
English, and the lessor die intestate, whereby the land is

! Co. Litt. 225 b, 226 a. 2 32 Hen. VIII. c. 34.

? i. a. Reversions strietly so called, but not to fee farm rents separated
from the reversion (Fiswer v, Hartopp (1843) 6 Beav. at p. 405).

* Winler's Case (1572) Dyer, 308 b, 5 23 & 23 Viet. {1859) ¢. 35. § 3.
¢ 44 & 45 Vict. ¢. 41. § 12. T Winter’s Case (1572) Dyer, at fo, gog a.
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divided between two or more heirs, each will have a right to
enforce the conditions of the lease as to his sharel And,
with regard to the whole subjsct of enforcement of conditions,
it may be pointed out that the objection to enforcement by
a stranger applies only to conditions in deed, not to conditions
m law 2 Rights of entry are now freely disposable, both by
Will and by deed 3; but, presumably, a right to take advan-
tage of a forfeiture could not be directly reserved in favour
of a stranger. And a person who claims by viriue of a con-
dition cannot succeed if he himself or those through whom he
claims have rendered the condition impossible of performance®,
3. Entry (i) 2%e proper way in whick to take advantage of a forfeiture
or by by entry or claim. This was the rule of the common law®.
When the clainant could enter peaceably, he did so, when he
could not, he made a formal claim ¢, But, in some cases, the
claimant had no nght to enter ; and then the law vested the
estate in him without entry or claim. Thus,if £ demise to &/
for five years, upon condition that upon payment of forty
marks by & within the first two years, & shall have the fee,
here, if livery of seisin were made to B, a fee simple con-
ditional would vest in him from the date of the demise. But,
upon non-fulfilment of the condition, 4 would be 1n as of his
former estate without entry or claim, because he could not
lawfully enter upon B till the five years were expired ",
Similarly, as a man cannot enter npon a rent charge or other
gervitude issning out of land of which he is in possession, in
such a case a forfeited servitude will be extinet without
entry 8. And a condition expressing that a term of vears is
to be woid on the bappening of a certain event, will determine
the estate without entry on the occurrence of the contingency ®.
But some conditions in law require action for their enforce-

1 Co. Litt. 215 a.

* &g Alord by eseheat, or remainderman, can enforee a forfeiture for
Waste againgt the particular tenant {Co. Litt. 215 a, 251 a).

8 2'Will. IV. & 1 Viet. e, 26, (Wills Act, 1837) § 3; 8 & p Vict. c. 106,
(Act to amend the Law of Real Property, 18435) § 6.

t Co, Litt, 206 b. ? ib. 218 a. v ib. 253 h. T ils. 216 b.

¥ ih, 218 a, % ib. 214 b,
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ment; and there is no right of eniry before judgement,
A conspicuouns example was the right of forfeiture for Waste,
conferred by the Siatutes of Marlbridge and Gloucester 1.

The general effect of an cnfry or recovery for condition Effect of
broken is to revest in the elaimant his former cstate, to the reentry:
destruction of all inferests limited after the happening of the
condition, as well as of all incumbrances created npon the for-
feiled estato? Thus, if 4 convey to B for life, with a condition
that if 7 attempt fo aliene his interest to A his estate shall
be void, and then fo € and his heirs, and, upon the condition
broken, 4 enter for a forfeiture, this entry will destroy €%
remainder .  But execntory interests are not destructible by
the forfciture of a precedent estate. And the eondition itself
may prescribe other remedies for its breach £

(iv} The breach of a condition may be waived or excused. This 4. Waiver.

rule is often expressed hy the maxim, that no one need take
advantage of a forfeifure. Waiveris the implied abandonment
of the right to enforce a forfeiture, by acceptance of rent or
other acknowledgement of the iitle of the person in whom
the defeasible interest is vested, by a person who knows of
the existence of the breach®. A forfeiture is exeuged, when
the person coutingently entitled to enforce it gives the
owner of the defeagible inferest licence fo commit a breach.
Great practical inconvenience was cansed by the old rule that
a waiver or excuse of a forfeiture destroyed the condition®.
But it has now heen provided by statute that a licence? and
a waiver ¢ ghall only exfend to the breach to which it particu-
larly relates.

(v) A4 condition upon the kappening whereof an estale is to be s. Defea-
devested must be imposed at the time of the limitation of the must be
estaic; it canmot be imposed afterwards®. The execution of contem-

porary
! 52 Hen. IIL (1267) c. 23; 6 Edw. L (1278} ¢. 5; Co. Litt, 233 b. with gift.
? Flower v. Hartopp {1843) 6 Beav. at p. 484.
¥ Co. Litt. 379 a. * ib, zo3 a.

¢ Walrond v, Hawkins (1875) L. R, 10 C, P. 342,

® Co. Litt. 211 b.

" Lord St. Leonards” Act, a2 & 23 Vict, {1850) ¢. 35. §§ 1, =

® 23 & a4 Viet, (1860) ¢. 38. § 6. ? Co. Litt, 236 b.
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a deed of Defeasance after the limitation of the estate would,
if allowed to be effectual, evidently open the door to an end-
less prospect of fraud. And the establishment of a condition
by deed executed contemporaneonsly with but separately from
the conveyance of the estate, though strictly lawful, is not
free from the same objection®. But the rule does not apply
to defeasamnces of servitudes, powers, conditions, and other
¢ executory inheritances 2’

Finally, it has been suggested ® that the Rule against Per-
petuities may apply to conditions subsequent, in the sense that
a condition which may cause a devesting affer the expiry of
the time fixed by the rule is void. But, although there have
been cases In which the rule has been applied to so-called
conditions, e. g, covenants for reconveyance on a confingency,
which really (if they are valid at all) ereate an equitable
interest in the eovenantee, there seems to be no decision on
the point as regards a true common law condition, The case
of Tyler v. Tyler * was a case of charities, which are exceptions
from the Rule against Perpetuities,

1 Cotterell v. Purchase (1735) Ca. temp. Talbot, at p. 64.
3 Albany's Case (1586) x Rep. 110 b ; Co. Litt, 237 a.
3 @.g. Challis, Real Property, 2nd cd., p. 174. * 18¢1, 3 Ch. 252,

Digitized by Microsoff®



CHAPTER XL
RULES OF LIMITATION.

It may be useful here to state in a summary form the
genera] principles of the law which govern the limitation of
interests in land. Some of these principles will have appeared
before, in the discussion of the various interests affected ; but
a brief recapitulation will serve to impress them on the memory.
Others, which are rules of limitation pure and simple, have
not yet been discnssed. The subject comes conveniently
between a description of interests in laﬁd, and an account of

the means whereby such interests are acquired and lost. (See
Part IT of this book.)

1. An estate, or corporeal Aereditament, is @ colloction of Estates.
rights and duties sufficient to entitle its owner (in the
ahsence of express stipulation) to possession of land or
receipt of the rents and profits thereof, as against ell
porsons. (Aunte, p. 5.)

2, An interest not amounting to an estate, or an incer- Incor-
poreal hereditament, is a collection of rights and duties in E‘;ﬁiiﬁtﬂ_
respect of land, which can be recovered specifically as ™
against all (or almost all} persons, bui which does not
confer possession of the land as of right. (Ante, pp. 92, 93.)

The gualification as to recovery is rendered necessary by the
rule concerning the purchaser of the legal estate out of which
an equitable interest issues (ante, pp. 142-7). Bome incorporeal
hereditaments, e.g. reversions and remainders, will confer
possession at a future dale; others, e. g. equitable interests, may
confer possession at the discretion of the Court; others, e.g.
servitudes, never can confer peossession, But all are alike in
that they do not confer present possessiom as of right.
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3. Any interest, corporeal or incorporeal, may be
alienated by its owner in proper form. [Quia FEmpiores
of 12¢0 (18 Edw. I), c. 1; Wills Act, 1837 (7 Will. IV, & 1
Vict. ¢.26.) § 3; Act to Amend the Law of Real Property,
1845 (8 & ¢ Vict, ¢. 106), § 6.]

The oxceptions to this rule arise chiefly from the personal
incapacity of the parties in whom interests are vested, which
will be discussed in Part II. Ezceptions created by Acts of

Parliament in special cases merely indicate the exislence of
the rule.

4. Bvery incorporeal hereditament is, in the eye of the

interests. 1o, less than any corporeal hereditament, not only in

Creation
of inter-
ests.

gﬁmztmﬂ, but in duration. Corporeal hereditaments, or
ostates, are theinselves in a series of lengths, in which
overy copyhold estate is less than any socage estate, and
every estate for years less than any copyhold estate.

This is a doctrine for which it is hard to find any direct authority,
because courts of justice are not givem to the enunciation of
principles. But the student will find that it is implied in every
decieion upon the validity of an attempt to create an interest
in landl.

5. Any incorporeal hereditament (which can lawfully
be created by a subjeet) may be created by the owner of
any corporeal hereditament ; and any smaller estate may,
in the absence of express siipulation, be created by the
owner of a larger one.

This rule, which is a corcllary to No. 4, may appear at first
sight somewhat startling. It is submitted, however, that it is
the effect of the decisions, If 4, tenant for life, create a rent-
charge in favour of B and his heirs, this will be a good creation ;
but, of course, the rent-charge will cease to be payable when
< dies.  On the other hand, if 4, tenant for life, were to convey
the land to B and his heirs, the conveyance would merely give
B an estate pur auter vie, with special occupaney to his heir.
Formerly, if effected by livery of seisin, it would have worked
a forfeiture.

1 It seams to be, curicusly enough, the theory that every term of years
is less than every other term of years. Cf. @rute v. Loorest (1591) Cro. Eliz,
287, where a leage for seventy years by a man who had only a term of
sixby, was held good.
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But thers are two real exceptions to this rule :—

(a,) No copyhold estate can be granted, however great Copy-
the estate of the lord, unless the custom of the manor M
warrants it. And no copyhold interest can be created in
land not usually granted te hold by copy, except with
the consent of the Board of Agriculture !.

(¢) A copyholder cannoct, however long his estate, grant Leases by
(in the absence of special custom) a lease by demise For podors.
more than one year, without his lord’s licence. If he
attempt to do so, he incurs a forfeiture?

6. When a smaller estate® is created out of a larger Revor-
one, the residue of the latter left undisposed of by the *'°"™
operation is called ‘the reversion.” (Ante, p. g4.)

7. When an interest is limited fo come into pPossession Remain-
or enjoyment upon the natural expiry of an interest or ders.
interests, previously limited by the same conveyance, it
is called a *‘remainder,” and the interest immediately
preceding it in order of limitation is called the * particular
eatate.’ If the remainder merely await the determination
of the particular estate to come into possession, it is said
to be ‘vested?’; if it await alse fthe happening of & Vested
collateral ovent, it is called ' contingent.’ (Ante, pp. 94-9.) ggx?f.m‘

8. The creation of remainders is subject to the follow- Rules for
. creation of
ing rules -— remain-
(2) No remainder can be limited after a fee simple. 4™

(Ante, p. 97.)

Because a fee simple, in the view of the law, exhausts the
possibilities of enjoyment of the land ; and, therefore, no interest
can take offect after 1ts expiry. The raule applies, not only to
fees simple absolute, but alto to fecs simple determinable, and,
probably, also to fees rimple conditional i

! Copyhold Act, 1894 (57 & 58 Vict. c. 46), § 81, The section
authorizes a curious violatien of the rule that a fee simple cannot be
created at the present day.

? Juckinan v. Hoddesdon (r594) Cro. Eliz. 351.

3 The rule is sometimes loosely extended to inelude interests other than
estates. But if the cwner in fee of a rent-charge grant a life estate out of it,
he has not a true reversion (Burl of Stafford v. Buckley (1750} 2 Ves, Sr.at p. 177}

* Co. Litt, 18 a; Earl of Stafford v, Buckley (1750) 2 Ves, Sr. at p. 180,
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(/) A remainder of freehold must have a particular
egtate of freehcld to support it, i.e. must be limited
to take effoct in possession immediately after the expiry
of a vested frechold, (Ante, pp. 95-7.)

The term ‘freehold’ here includes interests of the duration
of freeholds in copyhold tenements® and incorporeal heredita-
menks in esse?

(¢) When an interest is by deed givern to an unborn
porson, any subsequent limitation to any issue of such
person is void. ({Ante, pp. 99-100.)

It will be remembered that, in a Will, such a limitation is,
by virtue of the cy-prés doctrine, held to confer upon the fvst
donee an estate tail, desecemdible (if not barred) to the issue
specified. {Ante, pp. 09, 100.)

From the second (b) of these rules for the creation of remainders
is drawn an important corollary, sometimes stated as a substantive
rule, thus :—*No freehold can be limited to commence /1 futuro,'
i.e. after the expiry of a fized term of years, or the happening
of a contingency ®. It will be obvious that this is the necessary
result of the rule, that a remainder of freehold must have a
particular estate of freehold to support it. And the same rule
justifies the proposition, that there eannot be an intermittent
freehold—i. e. a freehold which will exist only at intervals. Thus,
a limitation ‘to 4 and his heirs, tenants of the manor of Dale’
will give 4 a base fee, determinable at the moment when he or
his heirs cease to be temants of Dale; and the estate will not
revive, though the conneetion is again established* But this
rule does not apply to limitations by way of springing use; nor
does it apply to the creation of incorporeal hereditaments de
#2070 °,

2. Contingent remainders may possibly fail by the
destruction or expiry of the particular estate before they
are ready to come into possession. (Ante, pp. 103-5.)

Formerly it was a general principle, that a contingent re-
mainder failed if it was not ready to come into possession at the

! Lovell v, Lovell (1743) 3 Atk. 11.

3 Stile v. the Abbot of Tewkesbury (1403) Y. B. 8 Hon. VIL Tr. pl. ., fo. 1,
especially the remarks of Vavasor, J., at fo. 3 (B).

3 Buckler's Cago (1597) 2 Rep. 55.

* The Prince’s Case (1606) 8 Rep, at p. 16 b. The Duchy of Cornwall
is such an intermittent fes; but that is limited by Act of Parliament.

5 Rex v. Kemp (1605) 2 Salk. 465,
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expiry of the immediately preceding estate. But now it cannot
fail by reason of the forfeiture, surrender, or merger of the
particular estate; and, if created by an instrument executed,
or (in the case of a Will) republished, after August =z, 1877,
it may fake effect as an executory limitation, notwithstanding
the previous determination or expiry of the particular estate.
But a contingent remainder which is void as an execntory
limitation is not protected by the Act. (Ante, p.105.) Equitable
{and possibly legal) contingent remainders are also subject to
the Rule against Perpetuities.

10. By a limitation operating under the Statute of Uses, Executory
or by a devise, executory limitations, not affected by the interests.
rules for the ereation of contingent remainders, may bho
ereated to any extent within the Rule against Perpetuities,
viz. that no such limitation is good unless interests cre-
ated by or under it must necesserily vest within a life or
lives in being at the date of the limitation and twenty-one
years afterwards, with a further limit for the period of gesta-

tion, where the same actually exists. (Ante, pp. 116, 117.)

A possibility of competition between the construetion of a
limitation as a remainder and an executory interest is provided
for by the sub-rule, that a limitation which can be construed
ag 4 valid remainder must not be treated as an executory
interest. (Ante, p. 119.)

Any limitation {(other than a provision for payment of debts, Accumu-
raising portions for the children of the seitlor or any person 1ations.
taking an interest, or for the preservation of timber) which directs
the accumulation of income beyond the life of the settlor or
twenty-one years from his decease, or the minorities of persons
living at the death of the settlor, or the minorities of beneficiaries,
is void to the extent of such exzcess. Accumnulations directed
towards the purchase of land are still more restricted. (Ante,
pPp. 117, 118.)

11. Where two interests, next to one another in order of Merger.
gsucecession, and either both legal or both equitable, become
vested in the same person in the same right' the losser of
the two interests ? is ‘merged’ or destroyed. But—

! Possibly, before the Judicature Act, there was merger at law when
the two estates, though in different rights, vested in the same person by
operation of law. But nof now (Radcliife v. Bewes, z8gz, r Ch. 227).

1 For the purposes of merger, an cstate pur awfer vie is smaller than an
estate for the life of the tenant (Srow v. Boyeotl, 18gz, 3 Ch. at p. 115).
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(¢} An estate tail will not merge, so long as it is
necessary to protect issue; and a base fee will not merge
in the reversion, but enlarge ( #iscof's Case (1599) 2 Rep. at
p. 615 3 & 4 Will. IV. e, 74. § 39).

(B} There will be no merger where the union has been
produced by fraud (Danby v. Danby (1645) Ca. temp. Finch,
220).

This was formerly the rule only in Equity; it is now also the
rule at Law (Judicature Aet, 1873, § 25 [4]).

(¢) There will be no merger when it is the intention
of the person in whom the two estates are united that
there shall be none (Szow v. Boyeolt, 1892, 3 Ch. 110).

The destruction of a servitude by ite becoming vested in the
owner of the servient tenement (ante, pp. 155-7} is not strictly
a merger, buf an extinguishment.

12, Where an estate of freechold is limited to a person,
and, by the same assurance, an estate of the same nafure
(legal or equitable) is limited, mediately or immediately,
to his ‘heirs’ in fee or tail, the word ‘heirs’ is a word
of limitation, not of purchase, i. ¢. the estate in fee simple
or feo tail is vested in the person to whose heirs it is
limited (Skelley’s Case (1581) 1 Rep. g3).

The Rule in Shelley's Case is not a rule of interpretation, but
a rule of law'; it will be applied, therefore, notwithstanding
any direction to the contrary % and notwithstanding an apparent
difference in character between the two estates, if they are really
both alike®  1n the case of a Will, the words ‘issue’ or ‘heir’

would probably be held to have the same effect ag the more
technical ‘heirs” in a deed .

1 Van Gruiten v. Foxwell, 18g7, A, C. 6358,

? Jesson v. Wright (1820) 2 Bli. 1,

3 White and Hindle's Contract (1877) 7 Ch. D. zor.

! King v. Melling (1695) * Ventr. 225 ; = Levinz, 58.
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THE ALTENATION OF INITERESTS IN LAND,

CHAPTER XIIL

ALIENATION BY OPERATION OF LAW, Aliena-
tion,
I. INHERITANCE.

WE have seen that a series of statutes has conferred upon By act of
all owners of interests in land, with trifling exceptions, the ;‘;ﬁhes_
power of alienating their own interests. Other statutes, of
which we have also spoken, have conferred also upon many
persons, known technically as ‘limited owners,’ the power of
alienating other people’s interests. It remains to be seen, in
this part of the work, how such powers are exercised. Im
other words, we have to understand the principles of con-
veyancing.

Bu$, in addition to these alienations, which are the voluntary By opera-
acte of the parties who make them, every system of law, ?;2? of
and our own among them, recognizes and enforces certain
involuntary alienations. That is to say, upon the happening
of certain events, the law will step in and transfer a particular
interest in land from 4 to B, whether 4 likes it or nof. For
example, if 4 dies intestate, the law will vest his interest in
land in a specificd person ox persons, quite regardless of .4’
feelings or wishes expressed during his lifetime. Or, if 4
become indebted to B, and the latter take the proper steps, the
. law will direct its officer fo band over 4’s land to B, erther
temporarily or permanently, in satisfaction of the debt.
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Thus we obtain at once a useful classification of methods
of alicnation. Some are voluntary, intended deliberately by
the parties to carry out their own arrangements. Others are
involuntary, in the sense that they take effect independently
of the wishes of the parties, or, at least, of one of them. In
a sense, all alienations are ¢ acts of the law ” and also ‘acts of
the parties’; for no alienation can be effectual if the law does
not sanction it, and it is hardly possible to conceive a case of
ahenation in which some act of the parties is not required to
get the law in motion. Butb the two classes can clearly and
usefully be distinguished.

At the present day, there can be little doubt that the class
of voluntary alienations is by far the most important in
pracfice, And, therefore, it might be thought that a text-baok
of modern law should deal with 1t fust. But, in fact, the
discussion of voluntary alienations will ultimately lead us into
matters of some difficulty, such as mortgages and settléments,
which are better leff to the end of an elementary boolk. There
can, on the other hand, be no practical inconvenience in
following the example set by Littleton and Blackstone, and
dealing first with involuntary alienations.

Among these latter the topic of Inheritance, or Descent, is
usually accorded the first place, more on acconnt of its historical
interest than its present importance; for it is prohable that,
at the present day, the amount of property which passes by
Descent in the eourse of any year is comparatively small.
But, in the days before the Statute of Wills, the rules of
Inheritance were matters of the greatest importance to every
lawvyer; and, even in Blackstone's time, the subject was
deemed sufficiently large to oceupy a whole division of the
subject of Title®.

The antiquities of the Law of Inheritance constitute one of

b Comm. (4th ed.), IL p. 201. The arrangement, though it may appear
to havo the authority of Littleten (1. § 12) and Coke {Inst, 1. 18 b}, cannot
be commended for practieal convenience. A classification which places one

title in one category and all the rest in the other lacks something in
point of symmetry.
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the most fascinating chapters in the history of legal institu-
tions; but we do not touch on them here. It is sufficient to

say that, affer a period of much uncertainty, the rules of
Inheritance emerged into distinctness, throngh a mass of
tradition and deeision, towards the end of the Middle Ages.

As in so many other matters, Bracton gave the rules of
Inheritanee their canonieal form, so far as military and socage
tenures were concerned ; and this form they retained, practically
unchanged, till the passing of the Act of 1833, As regards ngé’s
copyholds, their recognition by the common law courts came )
too late to permit of the exiinetion of local varieties in favour

of a uniform system ; and it is still the rule that the custom

of the manor governs the descent of the copyhold tenement,

save 1n so far as uniform rules have heen expressly prescribed

by Act of Parliarment. Tn leasehold teuure, there uever has 111-:?5:
been any Inheritance, properly so called ; the leasehold interests '
of an intestate were distributed amongst hiz next of kin,
according to the rnles of the ecclesiastical conrts, notil the
rules of Distribution were made statutory in the seventeenth
century. Lands held in Frankalmoigne cannot, of course, Frankal-
descend, moigne.

It will thus be seen that, to ascertain the fate of any
particular interest in land, as to which its owner has died
intestate, we must always first discover hy what species of
tenure the interest was held. Upon this fact will depend
whether the descent will be govermed {a) by the common
law of Inheritance, as amended by recent statute, (6) by local
manorial custom, (¢) by the Statutes of Distribufion.

(2) The common law rules of Inheritance, as amended by Common
the two statutes known respectively as the Inheritance Act, Taw rules.
1833 % and Lord 8t. Leonards’ Act 3, may be set ont easily and
clearly in the form of a eode. Bui, as a preliminary, it is Land

Transf
necessary to remember that a very recent statube, the Land Aftt?:agg_

1 3k 4 Will. IV, ¢. 106, See Bracten, lib. 1L capp. 20-3=
? 3 & 4 Will. IV, ¢, 106.
} 22 § a3 Viet. (1859) ¢. 35. §§ 19, 20.

JENES. 0
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Transfer Act, 18¢% 1, has made a most important alteration in
the form, though (probably) not in the material of the rules
of Descent. By this statute, it is provided? that the real
estate of every deceased person shall, on his death vest in his
personal representative for the time being, notwithstanding
any testamentary disposition which he may have made of it.
The personal representative will hold the estate, subject to
the payment of preferential claims, as trustee for the person
who would previously have been entitled to it as devisee or
heir3,  And if, at the end of a year from the death of the
testator or ancestor, the personal representative has not already
assented to the devise, or conveyed to the heir at law of the
deceased, either of these, as the case may be, may obtain an
order for conveyance from the court, or, in the case of
registered land, an order for registration as proprietor .
Apparently, the Land Transfer Act, 1897, makes no change
in the ultimate rights of persons claiming under the rules
of Inheritance. Ii merely postpones the legal vesting in them
of the deceased’s inlerests; and alters the character of their
title. Instead of acting, immediately opon the decease of
their ancestor, as owners of the land, they will be required
to substantiate their claim against the personal representative.
Whether, after conveyance, they will be entitled to sue for
trespass done to the land by strangers between the decease
of the ancestor and the conveyance by the personal repre-
sentative, seems, on principle, doubtful. But there can be
little doubt that the personal representative would be compelled
to lend his aid to the enforcement of such a claim. An old
academic moot has, however, been effectually disposed of by
the Act; for it is clear that no one ean now be made an beir
against his will®. The personal representative cannot compel
any one to accept a conveyance; and no one can be registered

! 6o & 61 Viet. w 65.

? § 1. Technically, the personal representative will acquire the estate
ag ‘real representative.,” But the difference will ke purely verbal.

3§52, Y63

5 See an allusion to this difficulty under the subject of Disclaimer.
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as a proprietor of land without his eonsent. The so-called
“identity * of heir and ancester is, in fact, gone for ever.

It will be observed also, that the rules of Inheritance can Descent of
apply, in strictness, only to estates in fee simple and fee tail. zittiﬁef,-fw
We have seen!, however, that there is a quasi-descent of
estates pur awder vie; and, if the word ‘heir’ or ‘heirs” be
used in the original limitation of such an estate, the estate
will, on the death of ifs first cwner, pass to (or for the benefit
of) the person who answers the description of heir of the
deceased, according to the rules of inheritance affecting the
tenure by which the estate is held. As regards estates tail,
too, it must be carefully remembered that no ome ean inherit
them who 18 not actually descended from the original donee, and
who does not fulfil the requirements of the original limitation,

‘With these reservations, the following arc the rules for
ascertaining the heir of a deceased intestate, according to
the common law:—

(i) fn every case descent must be lraced from the purchaser. Par-
(Inheritance Act, 1833, 3& 4 Will. IV, ¢. 106. § 1.) chaser.

This, though an amendment of the previously existing
law 2, is in the true spirit of feudal principles, which regarded
the original donee of a fief as the meritorious person whose
blood could alone qualily for succession by inheritance. In
the later period of feudalism, perhaps owing to the difficulty
of tracing the original donee at a time when feoffments could
be made without writing, but more probably owing to the
respect paid by the common law to aetnal seisin, the rule
was established that the person last seised should be deemed
the stock of descent. The Inheritance Act has abolished the
maxim seising jfaeit stipitem.

By the Inheritance Act? the *purchaser’ is defined as
being ¢ the person who last acquired the land ’ (i. e. the interest
i question) ¢ otherwige than by deccent, or than by any escheat,
partition, or enclosure, by the effect of which the land shall

! Aate, pp. 54-6.
® Watkins, Descents, pp. 23 ct seq., with qualifications there noticed.
1 3& 4 WIll. IV. ¢. 106. § 1.

01z
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have become part of or descendible in the same manner as
any other land acquired by descent!’ But the following
sub-rules are useful for the interpretation and application
of this general definition.

(a) The person last entit/ed to the land is to be deemed
the purchaser, unless it be proved that he inherited; and
then the person from whom he inherited, unless similar proof
be forthcoming. And so on (Inheritance Act, § 2).

This is introducing a new principle. The old law did not
recognize fitle as a stock of descent, regarding it as foo
uncertain a matter to be made the basis of Inheritance. The
distinetion between seisin and title is, of ecourse, obvious,
A man may be seized who Is not entitled, and conversely.

(8) A devise coming into operation after December 31, 1833,
and professing to give land to the heir of the testator, and an
assurance executed after that date professing to convey to the
assurer or his heirs, are to constitule the devisee or assurer
respectively as purchasers (Inheritanee Act, § 3). This is
likewise an alteration of the old rule, which decemed such
limitations nugatory 2

{y) A limitation to the heirs (or the beirs of the body) of
any person, in an assurance executed or a deviee coming into
operation affer December 31, 1833, though it make such
heirs purchasers for ordinary purposes, yet is to constitute the
person whose beirs are named the stock of descent for pur-
poses of inheritance (Inheritance Aect, § 4).

This clanse is of some importance in cases where the earlier
limitations of a settlement have unexpectedly failed, and the
ultimate limitation takes effect. Thus, suppose a settlement
made by X on the marriage of his daughter. 'Lhere will be
the nsual limitations in favour of the danghter and her husband
for life, followed hy limitations to portions’ trustces, then
by successive estates tail to the sons and daughters of the

! Presumably this last ¢lause refors only to the fitle by * enclosurs.’
7 Watkins, pp. 173-91, and cases therein cited. The rule, however,
was not without exeeptions,
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marriage, with an ultimate remainder to the heirs of .Y,
the settlor. Suppose X’s daughter to die childless, shortly
after the marriage, leaving her husband who, we will assume,
takes a life estate under the settiement, surviving her. Upon
the husband’s death, the settlor (as is likely) is dead too, the
settlor’s heir will take in remainder, and, by virtue of section
3 of the Inheritance Act, as a purchaser. But, by virtue of
section 4, in the event of /Zis death intestate, X will be the
person from whom descent must be traced. The rule in
Shelley’s Case would have no application, as there is ne limi-
tation in favour of the settlor. It would seem that section 4
of the Inheritance Act has merely declared the old law .

(3) If there be a total failure of heirs of the purchaser or
(in the case last put) of the ancestor, descent is to be traced
from the person last entitled, as if he had been purchaser
(Lord St. Leonards’ Aet, § 19 %).

This rule is, as has been said, guite contrary to feudal
principles, and was only introduced in 1859, to lessen the
hardship of escheat in certain cases. It is easy to imagine
circumstances in which it might have that effect. Suppose
a bastard to purchase lands and die intestate, leaving an only
child, who himself dies intestate and without issue. As the
issue of the purchaser would be extinet, no one could elaim as
heir to him. But his widow, or any relation of hers, could
succeed as heir of the child, and thereby prevent an escheat.

(it) The inkeritance descends, in the first place, to the issue of Prefer-
the purchaser AD INFINITUM ; but the nearer degree cwcludes the o io
remoler, in the same degree males emelude females, and, among fomides

and pri-
males, the elder excludes the younger, (Bracton, fo. 64. Black- zl’rllog(-l;ni-
stone, Comsm., 4th ed., I1. pp. 208-16.) ;ﬁﬁng

This rule has for so long heen an unquestioned part of {he ™21
common law, that it is hard to find any express authority
for it. Even Bracton states it inferentially; Littleton does
not think it necessary to state it. Every dispute on the subject
of inheritance which has come before the courts for centuries

Y Mogre v. Simkin (1885) 31 Ch. D. g5. ? 22 & 23 Viet. (1859) ¢. 35.
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past, has proceeded upon the assumption that it is elementary
law. Nevertheless, the student of legal history would not
find it hard to discover a period at which even this elementary
rule was in a doubtful condition!. But such investigations
are out of place here,

It may, perhaps, be worlh while to give a simple illustration
of the working of the rule. 4 purchases land in fee simple,
and dies, leaving 7 and €, sons, and 7, £, and F, daughters,
surviving. B, ¢, D, E, and I are married, and have issue.

A’s estate is capable of descending to any of his issue; but,
in the case put, the children, who are in the nearer degree,
will exclude the grandchildren ; B and O, the sons, will exclude
D, %, and 7, the daunghters; and B, the eldest sonr, will
exclude C, the younger. The inheritance, therefore, vests in
B. Had there been but cne son, he, likewise, wounld have
taken the whole inheritance. But had 4 been the falher of
daughters only, such danghters would have taken the inheri-
tance in equal undivided shares, as parceners, In case of the
death of any one of them intestate, before partition of the
inheritance, her heirs alone, and not the heirs of 4, would be
entitled to inherit her share. This sub-rule, which, it can
hardly be denied, is a real exception to the maxim that all
descent must in the first place be traced from the purchaser,
has been confirmed by recent deeision? We now come to
a very important rule, the complefe understanding of which
is essential to the inlerpretation of the rule which we have
just been considering.

(iil) The lineal issue of any person deceased who, if he kad
been living, would have been entilled lo the whole of, or a share
fuw the inkerilance, stand in that persom's place in calenlating tle
descent, the same rules of priovity amongst them being observed as

! Bee Digby, Hisfery of the Law of Real Property, cap. ii. and the passage
from Bracton there quoted.

2 Cooper v. Frances (18500 1g L. J, (N, 8.} 313; R C.ix. 301. To the cases
on this point menticned by the tate Mr. Joshua Williams in his interesting
Appendix (C) may be added that of Reading v. Rawsferns (1702) 2 Ld.
Raymend, Bzg.
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in other cases, (Bractom,fo. 64 b. Blackstone, Comm., 4th ed.,
IL. p. 217.)

Thus, in the ecase above put, if A’s eldest son, B, had died Examples.
in 4’s lifetime, leaving issue, that issue would all be preferred
to €, and, a fortiori, to D, E, and F, notwithstanding that all
these are in a degree nearer to 4. And thus it may very well
happen, that a grand-daughter by a deceased eldest son may
take the estate in preference to a younger son, notwithstand-
ing that she is of remofer degree and of the female sex,
Putting the case another way, the entire issue of a deceased
prier claimant are preferred to a living claimant whose claims
were inferior to those of the deceased. And this tule must
be extended to the remotest issue. It is this doctrine of
representation which malkes the caleulation of a descent of
real estate so entirely different from the caleulation of a dis-
tribution of persounalty, in which representation is ouly very
slightly recognized. The difference is often expressed by
saying, that realty descends per stirpes, personalty, per copita.
But the expression is not aceurate.

(iv} Upon failure of isswe of the purchaser, the inkerilance
descends to the nearest lineal ancestor, and his issue AD INFINITUM,
the whole paternal line being preferred lo any of the maternal,
and, in each line, 2ll the male ancestors and their dssue leing
preferved to any of the female and their issue. (Inberitance
Act, §3 6 and 7.}

This is one of the most important changes in the law made
hy the Act of 1833. By the old law, the inheritance conld
never pass to the ancestors of the person from whom descent
was traced 1. The old rule was gencrally justified by the use
of & metaphor, which treated the inheritance as a heavy hody,
which, it was argued, might fall perpendicularly or even
laterally, but could never ascend. DBut, of eourse, a metaphor
is not an argument; and the true origin of the old rule
was probably to be found in the feudal doctrine, that no one
ought to succeed to a fief who was not of the blood of the

1 Bracton, fo. 6a b; Co, Litt, 1o b,
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first donee. And as, ew Aypothesi, every ancestor between the
person dying scised and the original donee, had succeeded
before the former, by virtue of the ordinary rules, there could
be no ancestors of the first donee’s blood left alive, At the
time when Wills of land were not recognized, such an assump-
tion was tolerably correct, but not entirely. For a man
might have enfeoffed his grandson during the lifetime of the
latter’s father, and yet, on the death of the grandson, his father
would be incapable of inheriting. The inconsistency of the
rule was further shown by the fact that an elder brother
might succeed to a younger, through their common father,
although he, the father, could not do so? But, most
absurdly of all, though a man could not direetly inherit from
his son, yet, if the latter died seised, leaving an uncle (his
father’s brother), the uncle could suceeed, and, on #is death
intestate, the father, as the uncle’s brother, eould inherit the
cstate . To mitigate the unreasonableness of this anomaly,
the doctrine was established that brothers and sisters took
directly from one another, and not through the commeon
ancostor. And this doctrine was highly eonvenient in cases
in which the common ancestor was a person through whom
inheritance could not be traced, e.g. an attainted traitor
But it has been expressly abolished by the Inhcritance Act?;
and there is now really no such thing as collateral succession
te realty, though eollaterals do in effect suceceed, as issue
representing the deceased common ancestor.

The effect of the new rule is, it will he observed, to give
the preference in claims by descent to the father of the
deceased over the deceased’s hrothers and sisters, and all de-
scendlants of the latter; but the preference does not extend to
the mother, as, by the express provisions of the rale, all the

! Co. Litt. 13 b, % ib. 10 b.

8 Bee, for a recent example, Kynnaird v. Ledie (1866) L. R. 1 C. P. 38g.
The common aneestor in this case was a brother of the famous BEarl of
Derwentwater, attainted in r716.

* 3 & 4 Will, IV, (1833) ¢. 106, § 5. The ability to inherit through an
attainted ancestor is, however, reserved by § ra.
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paternal relatives of the deceased are to be preferred to his
maternal relatives, nor to grandparents, as, by the operation

of a former rule, the brothers and sisters and their issue will
represent the deceased’s father, if he, too, be dead. Thus, if Example.
4 purchase a fee simple and die, leaving a grandfather and

a nephew by a deceased brother, the nephew, though hut in

the third degree of relationship, will succeed in preference to

the grandfather, who is in the second.

The new rule also diminishes the importance of another Line of
question, which frequently arose under the cld law. When descent.
seisin made the stock of descent, it was often of the first
importance to know in what way the deceased had come by
his estate. For if he had acquired it as heir, and had left no
descendants, the succession of his collateral heirs would depend
upon whether he had inherited through his father or his
mother. Suppose, for example, 4 had died intestate, leaving Example.
an uncle by his father’s side, and two nieces by his mother’s,
then, if he had inherited his estate from his father, his nncle
would be his heir, if from his mother, his meces would inherit
as parcencrs I.  And this question may still be raised, if, as
is provided by Lord St. Leonards’ Act 2, resort is had to the
person last entitled, as the stock of deseent, on failure of
the heirs of the purchaser. But, in the normal case, where
descent is traced from the purchaser, the Act of 1833 declares,
as we have seen, that preference shall always be given to the
paternal ancestors and their descendants 3,

It is not a rule of law, but a consequence of the rules of
law, that the preference accorded by the same section to the
male ancestors of each branch and their descendants over
the fernale ancestors and their descendants, is more apparent
than real. To take the simplest case. A dies intestate and
withont issue, leaving only cousins by the father’s side. To

! Co. Litt. 12 a. ? 22 & 23 Vict. (18509) ¢. 35. § To

'3 & 4 WIlL IV, {1833) c. 106. § 7. The failure of paternal ancestors
may be inferred by a jury from reasonable grounds of presumption
(Greaves v, Greemvood {1877) 2 Ex, D. 28g).
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establish their descenf, these cousins will have to show their
relationship to the common male ancestor, viz. the grand-
father, who, and his descendants, are to be preferred before
the grandmother and her deseendants. But, in all probability,
these cousins will be descendants of the grandmother as well
as of the grandfather, though it is possible, of course, that
they may be the descendants of the grandfather by a former
or subsequent marriage. The real hardship (it would seem),
inflicted by the rule, oecurs when the mother of the intestate
is postponed to his remote paternal relatives. But this con-
sequence Is in accord with the general principles of English
land law.

(v) The mother of the more remote male ancestor, paternal or
maternal, and her descendants,is preferred in all cases to the
wother of the fess remote and her descendants. (Inberitance
Aet, § 8))

This rule, which 1s of very slight importance in practice,
i5 said to be justified by feudal principles, the presumption
being, that the mother of the more remote ancestor 1s more
likely than the mother of the less remote to be of the blood
of the purchaser. The subject will be found discussed, in an
incidental and rather unscientific manner, by Blaclkstonel, in
reference to the case of Clere v. Brook?; and Blackstone’s
opinton is now declared by the statute to be law. There does
not appear to be any modern case in which the doctrine has
been applied 3,

(vi) Collaterals of the half blood may inkerii—next affer any
relation in the same degree of the whole blood and kis issue, where

1 Comm. (4th od.) IL p. 238 seq. 2 (r572) Plowd. 450.

® Greaves v. Greenwood (1877) 2 Ex. D. 289, queted by Williams (Rea!
Property, 17th ed,, 213 n), does not really apply the doctrine at all. It
merely decides that reasonable presumption of the absence of superier
cleims in an eold pedigree may be accepted by a jury as preof. In the
case of Davies v. Zowndes (1838) 5 Bing. N. C. p. 169, it was probably
alluded to by C. J. Tindal. But neither at that stage of the case, nor at
the first trial, does the point seem to have besn eensidered material.
At the first trial, in faet, the Chief Justice speaks of the point as
unnecessary to he decided (1 Bing. N. C, 616. See repert om bill of
exceptions, in 4 Bing. N. C. 478).
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the common ancestor is a male, and newt after the common ancestor
where the latter is a female. (Inheritance Act, § g.)

The admission of the half blood is one of the most radical
changes eifected by the Inheritance Act. TUnder the old law,
the half blood could never inherit; and to sueh an extent
was the doetrine carried, that, even if 4 purchased lands in
fee simple and died intestate, leaving two sons, B and C,
by different wives, and B, the elder, {ook seisin in deed and
likewise died intestate and without issue, €, the younger son,
could net inherit, thouch he was notoriously of the whole
blood of the purchaser, his father. Tor, according to the rules
which then prevalled, he had to make himsell heir to his
brother, not to his father; and, as fo hLis brother, he was
of the half blood . But, equally under the first as under the
sixth rule as above stated, he would now be entitled to
inherit.

The last half of the rule on the subject of the half bload
geems, at first sight, somewhat puzzling and arbitrary. But,
if carefully examined, it will bhe found to be merely a con-
sequenee of the preceding canons of descent, not a substantive
rule. For, suppose 4 te purchase land in fee simple and die
intestate and without issue, leaving full hrothers and sisters,
half-brothers by the father’s side, and half.brothers by the
mother’s, His heir will be his father, if living; if he be
dead, his eldest full brother as representing his father, and,
on his dying intestate and without issue, his other full
brothers and sisters in the legal order. Failing these, resort
is then had to the brothers of the half blood on the father’s
side ( fratres consanguinei) as representing the futher, by virtue
of rule 3. But, on their failure, and that of all other
paternal relatives, resort is then, by rule 4, had to the
mother, failing whom, those of her descendants who lave
not yet inherited are called by virtue of rule 3. But these
can be none other than A’s half-brothers by the mother’s
side, { fradres uterini), her other issue being also the issue of

1 (o, Litt. 14 b,
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A's father, and, as such, already exhansted. Thus we bave
established as the order of succession—

1. 4’s father,

2. A’s whole brothers and sisters and their issue,

3. A’s half-brothers on the father’s side and their issue,

4. A’s mother,

5. 4’s half-brothers on the mother’s side.

And this will be found to he precisely the order indicated
by the section,

Before we leave our consideration of the Inheritance Act,
there are three points which should be carefully noted :—

The first is, that the rules which have just been quoted,
as regulating the deseent of an estate in fee simple, govern
also, but to a limited extent, the descent of an estate tail.
No one can succeed to an estate tail who is not actuzlly a
descendant of the first donee; therefore, no rules of inheri-
tance governing the succession of ancestors and, consequently,
collaterals, can affeet the descent of estates tail. To an estate
held in special fail, no one but a descendant of the specified
marriage can succeed ; therefore, all issue of the donee by any
other marriage may be treated merely as non-existent. An
estate tail limited to persons of a particular sex can only be
icherited by persons who can trace their descent from the
first donee exclusively thromgh that sex; to this extfent,
therefore, the rules of inheritance affecting a fee simple are
modified. But, save where modifications are necessarily
intreduced by the terms of the gift in tail, the ordinary
rules of inheritance will prevail. Thus, to an estate in tail
general, the eldest son of the donee and his issue will succeed
before the second son or his issue, the issue of all his sons
before his danghters or their issue; and so on.

The second point is, that the Inheritance Aet and its
amendment only govern the descent of inheritances occasioned
by deaths occurring after December 31, 18337. And even
to these it will not apply, if the descent is to be traced by

' g3& 4 WIll, IV, ¢ 106, § 11,
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virtue of a limitation to the heirs (as purchasers) of any one
contained in any instrument coming into operation before
January 1, 1834, even though the person to whose heirs
limitation is made should dic after that date!. All suech
cages will be governed by the old rules of inheritance; and,
as there is no reason why such cases should not occur in
practice for many years to come 2, it will be well here just o Differ-

recapitulate the polnts in which the statutes of 1833 and 1859 botwoon
have altered the old law. ;]1]1?10:}121@

(1) The purchaser, or, failing him, the person last entitled, new law.
is now the stock of descent. In cases not covered by the Stock of
Acts, descent will be (raced from the person last seised. dascent.
(Ante, pp. 195-7.)

(i) Formerly, a conveyance by a man to himself or a devise Convey-
to his heirs was inoperative; now it constitutes him or them ifﬁiﬁ;f;‘g
‘purchasers,” and, therefore, stocks of descent. In the case of f:’:tg;]‘:;
a limitation o the heirs of a stranger, as such, the stranger is
deemed the purchaser. (Ante, p. 196.)

(iii) Brothers and sisters no longer inherit directly, but Collateral
through the eommon ancestor, to whom, if of the male sex, yon
they are postponed. (Ante, p. 200.)

(iv) Lineal ancestors may now inherif ; by the old law they Succession
were cntirely exeluded. (Ante, p. 199.) toé,r?ees'

(v} The half blood may now inherit, after failure of the Half
whole blood; formerly they were entirely excluded. (Ante, blood.
Pp. 202—4.)

(vi) Descent may be traced through an attainted person
who has died before the person whose death caused the descent.

(Ante, p. 200 1n.)

This last provision of the Acl may still be important;
inasmuch as the Forfeilure Act, 18703 is not retrospective.
It will be observed that the Inheritance Act only allows
descent to be traced through a deceased traitor or felon, Thus,

'3 &4 Will. 1V, . 106. § 12

? In fact, the adoption of the purchaser as the stock of doscent makes
it all the more likely that they should occur,

¥ 33 & a4 Viet v 23. § 1.
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suppose A, purchaser of an estate in fee simple, to die
intestate and without issue in 18735, leaving a brother who had
been attainted of felony and condemned to penal servitude
in 1865, and a nephew, son of that brother. Neither by
virtue of the Inheritance Act nor of the Forfeiture Act could,
it is conceived, either the brother or the nephew claim the
inheritance 1.
Local The third and last point to be noticed is, that the Inherit-
:;Hisrﬁf ance Act, in spite of some rather loose expressions in the first
Amee. seetion?, has not pubt an end to local variations in the rules
of Inheritance, such as the descent to all sons in gavelkind,
or the descent to the youngest son in Borough English®. Tt
merely alters them in the points expressly established by the
Act as innovations on the old law. The extreme difficulty of
applying some general rules to local customs, while leaving the
eustom to prevail in other respects, 18 well illustrated by the
WMuggieton  case of M uggleton v. Barnetf, decided in 1854 %  The plaintaff
v Bt nimed copyholds to which the cunstom of Borough English
applied. The manorial custom was proved to be, that on
failure of the issue of the person fast seised, the land descended
to his youngest brother, and, failing him, to his youngest son.
There was also evidence of a descent to the youngest son of
an uncle. Buf, by the terms of the Inheritance Act, the
desecent had to be traced from the purchaser. The plaintiff
was the youngest son of the youngest brother of the purchaser,
but he was the youngest son of the youngest brother of the
great-grandfather of the person last seised. He contended
that the Iuhcritance Act put the purchaser for all purposes in
the position of the person last seised, or, failing that contention,
that the evidence of ‘' junior right’ was sufficient to warrant
a presumption of the existence of a general rule in the manor

! The statement of the late Mr. Challis, in his very learned work, The
Law of Real Property (2nd ed., p. 213), that the Act of 1870 has rendered the
1oth section of the Inheritance Act superfiuous, was, it is suggested, made
without due consideration,

7 3 & 4 Will. IV, (1833) ¢. 106. § 1. ¥ As to these, see ante, pp. 23-5:

¢t 2 H. & N. 6353.
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in favour of succession by juniority. But the Court, though
much divided in opinion, held that the Act only adopted the
purchaser for the simple purpose of making him the stock of
descent, not of substitufing him for the person last seised in
the interpretation of customs, and that a custom could only be
proved by showing that it had been acted upon 1.

(2) As has been previously stated, the rules of descent Copyhotd
in copyhold tenure are determined by the particular local rules.
custom, subject to the general principles introduced by the
Inheritance Act? and Lord 8t. Leonards’ Act® The case of
Muggleton v. Barneft *, the facts of which have just been given,
illustrates so clearly the working of this rule, that further proof
of it is needless. Tt may be useful to remark, however, that
this case, and the later case of Smaré v. Smart®, scem to deecide
conclusively that a manorial custom of descent, which varies
from the cormon law, will be construed strictly, that it will
not be extended by analogy to cases which fall outside its
literal terms, and that no evidence hut that of actual admit-
tanees by virbue of the custom, will be accepted as proof of
its existence,

The fact that the statute of Quia Emptores® does not apply Admit.
to copyhelds, is, doubtless, responsible for the survival, in E;gcﬁe(f
copyhold inheritance, of an interesting feature whiech once
applied to all inheritances. As against all other persons but
the lord, the har’s title commences from the death of his
ancestor, for the Land Transfer Act, 18¢%, has no application
to copyholds 7. But, in order to qualify himself to act as a
tenant of the manor, the heir must eblain admittance from
the lord. As this ceremony is usually accompanied by the
payment of a fine, the heir who was not anxzious te sit on
homages might very well desire to postpone his admission till
circumstances made 1t incurmbent on him fo obtain formal

1 See the Note en this case in Appendix (B) to Williams on Real
Property.

? 3 & ¢ Will, IV. (1833) ¢. 106. 3 g2 & 23 Viet. 1859) c. 55.
* (1857) = H. & N. 6353. & (1881) 18 Ch. D. 165.
¢ 18 Edw. L. (12¢a) c. 1. T 6o & 61 Vict. ¢. 65. § 1 (4.
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evidence of his title. But this contingency is provided for
by the existence of various customs, which impose severe
penalties upon heirs who neglect to claim admittance within
a reasonable time. Where there is no special custom, by a
curious generalization which, in effect, constitutes a rule of
common law, the lord may, after due proclamation at three
successive courts, seize the tenement into his hands quousque,
i, e, until an heir appears and claims admittance!, It should
be carefully remembered that the fine 1s not duc until the
admittance has taken place® The lord cannot, therefors,
refuse to admit the claimant, on the ground that he has not
tendered his fine. He must admit him first, and then sue
for the fine?®; or, if the admitted tenant is an infant, he may
seize the land again guowsgue, under the special provisions of
a statute of the year 1830% 1In the ordinary way, a lord
seizing guowsgue is not bound to account for the profits of the
land ¢ ; but a lord seizing under the statute of 183¢ can only
hold until the incomings of the land have paid the fine and
costs 5.

On the other hand, if a lord refuses improperly to admit
a new tenant, he may be compelled by mandamus, issued by
the Queen’s Bench Division, to do so. There was at one time
an indisposition on the part of the Courts to grant a mandamus
on behalf of an heir, on the ground that he had, even before
admittance, all his rights against every one but thelord 7. But
it has now been settled that a mandamus will lie for the heir,
as well as for any other person claiming admittance8.

! Stated by Lord Abinger, C. B., in Twining v, Muscotf (1844) 12 M. & W,
832. The lord cannot claim an absolnte forfeiture on failure of heirs to
scek admittance, unless there be a special custom to that effect (Selisbury’s
Case (1662) 1 Levinz, 63, admitted as good law in Tarrant v. Hellier (1789)
3 T. R. at p. 172)-

1 Rex v. Lovd of the Manor of Hendon (r788) 2 T. R. 484.

3 Reging v. Wellesley (1853) 2 I&. & B. g24.

t 11 Geo, IV. & 1 WIll. IV, c. 65. § 6.

5 Underhill v. Eelsey (1609) Cro. Jac. 226,

8 51 Geo, IV. & 1 Will. IV. ¢. 65. § 6.

Rex v. Rennett (1788) 2 T, R, 197,
Rex v. Brewers” Co. (2824) 3 B. & C. 17a.
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Whatcver douhts may have formerly existed !, it seems now Enfran-
to be beyond question, that hoth customary freeholds and f,?;ii
copyholds cease, upon enfranchisement, to be affected by
customary rules of descent, at least when the enfranchisement
takes place under the Copyhold Act, 1842

(¢) We have now only to deal with the distrthution of Leasehold

leascholds. Lieascholds, like all other personally, pass on the rules.
death of their owner, whatever the terms of his Will, to his
personal representatives. These may be either (i) an executor
or excentors, when he has made a Will and named (direetly or
faccording to the tenour’) a person or persons to carry it out;
(ii) an administrator or administrators, when he has made
1o Will, and the Court is, therefore, obliged to appoint a person
or persons to administer his estate; (iil) an administrator or
admunistrators * with the will annexed,” when he has made
a Will, but has not, directly or indirectly, named any one to
carry it out, or, if he has done so, the person or persens so
named have refused or been unable to take up the office.
If there is an executor willing to act, the Court, upon being
eatisfied of the regularity of the Will, issues to him a ‘Probate’
or official copy thercof, which is his formal title to deal with
the testator’s property, though his right acerued immediately
on the testator’s death. Jf recourse must be had to an
administrator, he is appointed hy the Court, which grants him
* Letters of Administration,” with or without a Will annexed
(as the case may be). The title of the administrator only
begins with the issue of the Lelters of Admiristration; but,
having hegun, it relates back to the death of the intestate, so
that he can cnforce any rights which have acerned in the
interval,

To the persomal representative of the deceased leaseholder Statute of
belongs the power of disposing of his leaseholds for payment ﬁ;ff_”b“'
of the deccased’s debts, and, in the ¢vent of his having left

! Elton, Copyhelds, 2nd ed., p. 127 and n. I cannot trace the reference to
Co. Litt. 110 b.
? 37 & 58 Viet. v. 46, § 21 {1) (e).

JENKS. P
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a Will, his legacies, But, subject to these eontingencies, and
to the possibility that the leaseholds may bave been specifically
bequeathed, or included in a general bequest to any particular
person or persons, they will have to be distributed, along with
the rest of the deceased’s personalty, amongst his next of kin,
in accordance with the Statute of Distribution®. It is the
effect of this statute which we have now to summarize ; and,
as in the ease of the inheritance of socage estates, it will be
well to state that effect in the form of simple rules.

(1) The person whose neat of kin are to be sought is always the
person last entitled ; there is no question of purchaser or person
last seised. (Statute of Distribution, § 5.)

(11) If the intestate leave a widow and issue, the widow takes one-
third, and the issue the remaining two-thirds equatly between them
PER STIRPES, i.e. the descendants of a deceased child will repre-
sent their parents or ancestors. (Statute of Distribution, § 5.)

This rule is casily intelligible. Supposing 4 to die intes-
tate, leaving a widow, a daughter, and three grandchildren
by a deceased son. The widow takes one-third, the daughter
one-third, and each grandchild, irrespective of age or sex,
one-ninth. As the Roman arrangemcents, on which the
ecclesiastical law of Distribution was mainly based, gave
the widow n¢ share in her husband’s estate, her share of one-
third was very probably borrowed from the law of dower.
But, in the case of persomalty, the widew takes her share
absolutely, not for life.

(i11) 1f there are no issue of the deceased living at his death,
the widow tokes one kelf'; if the deceased left no widow, and
issue survived kim, the latter fake all, PER STIRPES 2. (Statute
of Distribution, §§ 6 and 7.)

1 2z & 23 Car. IL (1670) ¢. To; cxplained by 2g Car. IL. (1677) c. 3. § =3,
and beth made perpetunl and amended by 1 Jae. IL (1685} ¢ 17. § 9. It
was formerly the rule that an executor might retain undispased of personalty
for his own bensefit. But the role was abolished by 11 Geo. IV. & 1
WIiIL IV. (1830) ¢, 40. An estate pur auter vie is distributed as persomalty,
when there is no speeial occupant (14 Geo. 11, (1740) c. 20. § ),

? The Act, which i3 very badly drawn, speaks only of ¢children’ in
& 7; but there can be no donbt that representatives of deeeased children
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With regard to the succession of issue, an opinion was for
some time held, that the doctrine of representation only applied
when the claimants were of unequal degree of relation-
ship to the deceased. Thus, if 4 died intestate, leaving
a daughter, two grandchildren by a deceased son, and three
by a deceased danghter, it was admitted that (subject to the
widow’s rights) the estate would go, as to one-third to the
daughter, as to another third, equally between the two
children of the deceased son (i, e. one-sixth cach), and, as to the
l%maining third, equally between the three children of the
deceased daughter. But it was said’, that when all the
claimants were of equal degree, e. g. in the case put, if there
had been no surviving danghter, they would take per capite,
that is, equally. But this doctrine was deeisively overruled
by the late Vice-Chancellor Wickens in Ross’ Trusts, decided
in 18712

(iv) dny child of the deccased, other than his heir af law, who Hotchpot.
has received an advancement from the deceased during his lifetime,
must, i ke claims a sharve of the estate fo le distributed, bring
this advancement imto accownt, so that the shares of all the
children may be made equal. (Statute of Distribution, § 5.)

This rule, known as the < hotchpot’ rule, and said to be
founded on the custom of London, has given rise to certain
difficulties, with regard to which the following points have
been decided:—

(2) The provision binds representatives of deceased children,
e. g. grandehildren claiming throngh a deceased son must
bring into account an advancement made to their father 3,

(£) It does not operate to enlarge the share of the widow,
i.e. the widow takes one-third of the actual estate of the
deceased, no more ¢,

(¢) It only applies to advancements by a father; advance-
are ineluded. The textbooks, a. g. Blackstone, Burton, Williams {(Fxecufors),
do not seem to notice the point.

! &, g Williama, Fxeeufors, oth ed., p. 1368. * L. R. 13 Eq. =86.

* Proud v. Turner (1720) 2 P, Wms. 560.
* Kireudbright v, Kiroudbright (1802) 8 Yes. Jr. 51.

P2
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ments by a mother to one of her children are not taken into
account in distributing her estate 1.

(4) The exemption of the heir at law from the necessity of
bringing an advancement into hotchpot extends ouly to an
advancement of Zand ; in respect of personalty, he stands on
the same footing as other children,

This point, though left vague by the early part of the
section, is placed beyond doubt by the concluding words, and
has been recognized by legal decision 2.

(v) Failing issue of the deceased, the share whick they
would have taken is divided equally amongst kis nexl of kim,
1.e. amony these of his velatives who occupy the nearest degree
of blood-relationship to kim. (Statute of Distribution, §§ 6
and 7.)

Thus, if the deceased left a father, all the estate will go
to him ®; if a mother, but no father, she shares equally with
the brothers and sisters and their representafives, by virtue
of a special statute, According to principle, the father and
mother ought to share equally where both survive, now that
the Married Women’s Property Acts have constituted her a
Jeme sole in respect of property, But it is unlikely that the
Courts will take that view without express legislation. If
the deceased left no parents, his brothers and sisters will
share his estate equally; and the issue of any of them who
may have died in his lifetime will represent their parents.
But the right of representation among collaterals is expressly
stopped by the Act at the ehildren of brothers and sisters;
and, even in their case, it only applies if there be a brother or
sister of the deceased living . Beyond brothers and sisters,
the nearer degree rigidly excludes the more remote; so that
a grandmother, who is in the second degree, takes all to the
exclusion of an aunt, who is in the third®. A very curious

L Holt v. Frederick (1726) 2 P. Wms, 356,

1 Kircudbright v. Kireudbright (1802) 8 Vea. Jr. 31.

3 Blackborough v. Davis (1701) 1 P. Wms. 40.

# 1 Jae. IL {1685} c. 17. § 7. ® Walsh v. Waish {1695) Prec, Ch. 54.
¢ Blockborough v. Davis (1701} 1 P. Wms, 4o0.
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survival of the old doctrine, that between brothers there
is buf ome degree of relationship, has led, however, to the
rule that brothers and sisters and the children of deceased
brothers and sisters exclude grandparents altogether ; and the
rule, though anomalous, is too firmly fixed fo be questioned .
A grandfather by one parent and a grandmother by the other
share equally?; and the half bleod equally with the whole?2,
There is, of course, no preference of age or sex in the dis-
tribution of personalty.

The local customs of distribution in London and York
and certain other places were expressly saved by the Statute
of Distribution ; but it is provided by the amending Aet that
this saving only applies to the distribution amongst next of
kin, not to the rights of the administrator *. The exceptional
customs were, however, abolished by statute in 1856 %,

It must he remembered that the eclaims both of the heir
and of the next of kin on intestacy are now modified by the
provision for the widow made by the Intestates” Estates Act,
18go S, referred to in a later chapter”.

1 Evelyn v, Evelyn (1754) 3 Atk, 762.

? Mooy v. Barkam (1723) cited in Blackborough v. Davis, 1 P, Wms. at p. 53.
¢ TWats v. Crooke {1690} 2 Vern. x24 ; Shower, P, C. rod.

4 1 Jac. 1L (£685) c. 17. § 8. 5 19 & 20 Vict. ¢. 04.

b 53 & 54 Vieh w. 2g. 7 Post, cap. vl
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CHAPTER XIII.
2. ESCHEAT AND FORFEITURE,

Escheat. ‘W have seen ! that the principles of tenure reguire that an
inheritable estate shall, on failure of heirs eapable of succeeding,
return to the creator of the estate or his representatives.
Before the passing of the statute Quia Ewmpfores 2, this rule
was merely an example of the doctrine of reversion, applied
to the particular case of a fee simple. DBut, as the last men-
tioned statute forbade the future creation of reversions on fecs
simple, the theory soon became established, that the existing
reversions upon fees simple were not estates or interests in
reversion, but merely seignories, with possibilities of escheats,

Quict The impetus given to alienation by the statate Quic Hmpfores,

Erpleres:  afterwards strengthened and completed by the Statute of
‘Wills ® and the Act to abolish Feudal Tenures %, must have
enormously diminished the number of escheats, and thereby
further emphasized the difference between a reversion (which,
except in the case of an estate tail, no act of the particular tenant
could destroy) and a chance of escheat, which could be defeated
by alienation iuter wivos or by devise. Moreover, the com-
parative infrequency of escheats, combined with the im-
possibility of creating them de novo by alienation subsequent
to the statute Quie Ewmplores, produced an ever increasing
difficulty in proving claims to the incident. And so, the lapse

The of escheats to the Crown, which, as ultimate lord, according

Sﬁgﬂs to feudal theory, of all land within its dominions, stood
! Ante, pp. 7-9. * 18 Edw. I. {1290) ¢. 1.
% gz Hen. VIIL (1540} o «, * 12 Car, IL (1660) c. 24,
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always ready to claim in default of prior title, grew more and
more frequent. The great advantage enjoyed by the Crown
consisted in the fact that ne posilive proof of ite title was
necessary. Let 1t only be established that the deceased tenant
in fee simple had died intestate and without heirs, and the
Crown was at onece presumptively entitled. If any inter-
mediate lord claimed the escheat, it was for him to prove his
claim ; and this, it is to be feared, was not always an easy
thing to do, in the face of the opposition of the Crown es-
cheators, whose incomes probably depended on the success
with which they established the claims of the Crown!. To gopylLola
this rule, however, one substantial exception existed, in the ®5ehets
case of copyholds. There the system of Lkeeping records of
the state of fenancy on the manorial rolls, and the right of
the lord to insist on admittance of the heir, rendered the
enforeement of escheat a simple process, with which the royal
officials had pothing to do. For, though the Crown might
claim the escheat of a manor, it could not claim the escheat
of a copyhold within the manor without showing the title of
the lord, which would, of course, have been fatal to its claims 2

It was very early the practice of the royal officials to hold Tnqguests
inquiries or <inquests of office” upon the death of any notable °f °fice:
person, with a view to discovering the existence of escheats,
wardships, and other valuable perquisites; and, by ancient
prerogative, the Crown was entitled to the assistance in the
inquiry of a jury of sworn neighbours, whose verdict in fact
constituted the title of the Crown to the escheats declared by
it. This once oppressive privilege ultimately became the great
safeguard against undue claims by the Crown ; and statutes
of the fifteenth century 3, by prohibiting any dealings with the

1 g4 Bdw. I11. (1360) ¢ 13; 36 Edw, I1L, (r362) ¢, 13. (Gricvous com-
plaint that the king hath heard by his people of his escheators and their
¢vil behaviour.”)

# Unless the manor was held directly by the Crown.

¥ 8 Hen. VL (1429) ¢. 16 18 Hen. VI. (1439) ¢. 6. The rule is renewed
by the Escheat (Procedure) Act, 1887 (50 & 57 Vict. v. 53), but modified
to permit of waiver of the Crown’s rights in favour of relatives, without
office found.
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land by the Crown until after office found, virtually rendered
it an essential preliminary fo the enforcement of any royal
claim by escheat. The same statutes gave power to any party
grieved to traverse the inquests!; and when, by later legis-
lation ?, the jury were compelled fo find of whom the lands
claimed were holden, the procedure by inquest of office hecame
a real safegnard against oppressive claims. If has been
remodelled very recently by the Escheat (Procedure) Rules,
188¢ 3, issued by the Lord Chancellor, in pursuance of the
Escheat (Procedure) Act, 1887 %

A private person enforces his claim to an escheat of a legal
fee simple in the ordinary way, viz. by an action in the nature
of ejectment against the actual tenant® As the escheat
actually puts an end to the escheated estate, all inferests
derived out of the latter will necessarily be avoided, the
claimant being entitled to treat as a hostile party any one in
occupation of the land 6. It will be another of the difficulties
attendant upon the application of section 4 of the Intestates’
Estates Act, 18847, which professes to subject incorporeal
hereditaments and equitable interests to the law of escheat,
to know how claims under the section are to be enforced. It
need hardly be said that the age of the title under which the
escheat is claimed is no objection to its validity ; provided only
that the claim is enforced within the statutory period from
the death of the intestate.

Forfeiture differs from escheat, in that it takes place m-
dependently of the failure (actual or fictitions) of the heirs of
the tenant, and, in some cases, independently of the claims
of reversioners. Since the abolition of forfeiture for excessive

1 8 Hen. VL. {1429) ¢. 16 (6).

%2 &3 Edw. YL (1548) ¢. B. The provision is expressly re-enacted by
the Escheat (Procedure) Act, 1887 (50 & 51 Vict. v. 53), § 2 (2).

! Printed in W, N. for Aug. 3, r88q.

* 50 & 51 Viet, 6. 53. The necessity for holding an inguest does not
appear fo have been abolished by 22 & 23 Viet. ¢. 21 (Queen’s Remem-
brancers’ Act, 1859), § 25.

9 See the old writ in Fitzherbert, N. B. 144 B. T, ®ib. 144 M.

T 47 & 48 Viet, v, 71,
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feoffments !, treason, and felony 2, and its virtnal abandonment
in cases of cutlawry 3, claims to forfeiture of lands, other than
for breach of express condition, have become somewhat rare ;
but: there are still several cases in which they may arise. The
following are the most important : —

(i) dlienation in Mortmain. It has for centuries been the Mortwain.
policy of English Law, to prohibit the acenmulation of lands
by individuals or bodies who would withdraw it from circula-
tion. The various ecclesiastical foundations were the firsi
great offenders in this respeet, and there ean be no doubt
that they aro the delinquents aimed at in the earlier Mortmain
statutes £  Religious foundations rarely parted with lands
which came to them?; and, what was al first even more
important te the Crown and other great landowners, they
gave no opportunities for elaiming escheats, wardships, mar-
riages, reliefs, and many of the other fendal incidents which
formed at one time an important part of a great land-
owner’s revenne. Later on, it was discovered that the same
unfortunate consequences resulted from {he acquisition of lands
by trade gilds, municipal burgesses, colleges, and other bhodies,
whose common characteristic was that they had perpetnal
succession and a fictitious personality, which enablod them,
though really composite bodies, to act more or less as in-
dividuals. And so the probibition against alienation in mort-
main, which at first had only referred to the ¢dead hand’ of
the saint, was gradnally extended to cover all cases in which
land was alienated to a ecorporation, i.e. a body having per-
petual succession, and a fictitions personality ®.

t 8 & g Vicl. (1845) e. 106, § 4. % 33 & 34 Vict. (1870) ¢, 23.

3 OQutlawry in eivil proceedings was, in fact, abolished by the Civil
Procedure Acts Repeal Act, 1875 (42 & 43 Viet. ¢. 59. § 3); but in
criminal proceedings it is still theocretically possible. (Statute Law
Revision Act, 1888 (51 Vict ¢. 3), § 1.)

! g Hen, IIL (1225) st. L. v. 36 ; 7 Edw. L (1279) st. IL, preamble, &ec.

¥ a.g. It was very doubtful if they had power to do so. (Stat. West, IT,
13 Edw. 1. (1283) ¢, 41.)

® It would, of course, be a gress anachronism to speak of a * corporation”
in eonnection with statutes of the thirteenth century. But the important
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The prohibition against mortmain was from the first
capable of heing relaxed, by the licence of the crown and
all the mesne lords of the estate which was proposed to be
‘amortized’; and this rule has boen retained by recent
legislation, with the excoption that the licence of the mosne
lords is no longer necessary !. By the Mortmain and Charit-
able Uses Act, 18882 it is nmow provided that upon any
assurance of land ¢ to or for the benefit of . . . any corporation
in mortmain’ (not duly aunthorized by licence), the land shall
be forfeited to Her Majesty. But the prima facie right of
the Crown may be defeated by entry on the land by a mesne
lord of whom the land is dirvectly held, if such entry is made
within twelve months of the date of the assurance; and, if
the land is held of more than one mesne lord in gradation,
cach mesnc affer the direct lord has six months in which
to enforce hig elaim, after the expiry of the right of his
inferior. It is expressly provided by the Act, that rents and
services due in vespect of the forfeited land are not to be
extinguished by the forfeiture 3.

Assurances in mortmain must he carefully distingwshed
from assurances for charilable uses, which do not occasion
Torfeiture, hut, except where expressly permitted, are merely
void. Such assurances will be dealt with in a later chapter*.

(1) On foilure fo preseni o a vacant ecclesiastical benefice.
It being obvicusly to the infercst of fhe community that the
public provision made for the condnct of ecclesiastical duties
shall not be allowed to lie idle, fhe patron of a vacant living
who does not duly exercise his right to present a candidate
to the bishep forfeits, or runs the risk of forfeiting, his right.
The period allowed the patron iz six months from the oecur-
notion of ¢ corporateness’ is elearly recognized by the Mortmain statute
of 1391 (15 Rie. 1L ¢ 5).

! Apparently Edward I had to promise fo grant no liceneces without the
consent of the mesne lords (so-called statute of 34 Edw. 1. st. 1I1. ann. 1306).
But the same reasons which led to the loss of escheats by mesne Iords
rendered it difficult o prove their rights in the matter of mortmain, and

they were abolished by 7 & 8 Will, ITL. {16g6} c. 37.
? 51 & 52 Viet, ¢, 42, § 1. 3 ih. § 3. * Post, cap. xvii.

Digitized by Microsoff®



Chayp. XIIT, ESCHEAT AND FORFEITURE. 219

rence of the vacancy!. If during that period he does not
present, the turn lapses to the bishop of the dioeesc, If the
bishop fails for a similar period to present, the arehbishop has
the right; on a similar failure by him, the turn lapses to the
Crown? DBut i6 is to be noticed that the rights of the bishop
and archbishop, which arise only from the forfeiture, are
absolutely defeated by the expiry of the time limited for their
exercise; while, on the other hand, the right of the patron may
be exercised at any time before the actual filling up of the
benefice 3. It is said, but on somewhat doubtful anthority, that
the patron’s right is lost absolutely, so soon as the right of the
Crown hae arisen®. A person who eclzims the right to present
on more than one ground, c.g. a bishop as hoth patron and
ordinary, has but the one turn of six montbhs. The rule of for-
feiture did not apply to donative benefices, in which the patron Donatives.
not merely presented but actually collated and invested the
clerk®. The somewhat anomalous prerogative right of the
Crown to present to a benefice vacant hy the promotion of its
holder to a bishopric, may also be reckoned an instance of for-
feiture, though it is hard to see where the patron’s neglect arises.
The right does not arise on a promotion to a colonial bishoprie .
(iil) On simoniacal dealings. It is one of the peculiarities Simouy.
of English Law that, although advowsons and even single
presentations to benefices are legally saleable?, yet any pre-

! Catosby’s Case (x606) 6 Rep. 61 b. It was there decided that the six
months in question were six calendar months. If the vacancy oecur by
reason of deprivation or cther aet of ecclesiastical authority, the patron’s
six months only begin to run from the time at which he receives notice
from the bishop. Lsak v. Episcopum Coventry (1600) Cro. Eliz, 8r1.

? 6 Rep, 6z.

8 Booton v, Bishop af Rochester (1618) Hutton, 24. A benefice is filled up
by eollation, without institution.

* Cumber v, Episcopum Chichester (1609) Cro, Jac. 216, DBut it was admitted
that if the patron’s clerk is actually inducted, and dies or is deprived, or
even resigns without covin, the Crown's turn is lost. And see Bacion v.
Biskop of Rockester, and Colt v. Biskhop of Coventry, &c. {1612) Hobart, 140.

® Fairchild v. Gaire (r6os) Yelv. 60, Donatives ars now abolished
(Benefices Act, 1898, 61 & 62 Vietb. . 48. § 12),

¢ The Queen v. Efon College (1857) 8 E., & B, 610.

T A presentation cannot now be 30ld unless it is the whole interest of
the vendor (Benefices Act, 1898, § 1 (1)).
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sentation which can be proved to be influenced by pecuniary

motives 13 not only void, but effects a forfeiture of the turn

to the Crown. The offence of simony may be broadly defined

as the giving or receiving of any material advantage in return

for spiritual promotion, and this whether the advantage be

actually received or only stipulated for!. The definition

includes, of course, all grosser forms of bribery; but transactions

which at first sight seem innocent have also been decided to

be simoniacal. An excellent illustration is to be found in the
g:;:}; y case of Rew v. the Biskop of Onford, decided in 18062 The
Oxford, chapelry of # had been detached from the parish of 4 at the
beginning of the fifteenth century, and endowed with the
small tithes of the township in which it was situated. This
arrangement was embodied in a deed of the year 1428, which
had, however, long been forgotten, and, instead of the small
tithes, a fixed salary of £40 a year had been paid to the
chaplain. By some means, not stated in the report, the
patronage of the chapelry had been vested in the inhabi-
tants of the township, and they had, on the occasion of a
vacancy, elected one Pearson to the office. But it seemed
that, shortly before the election, the existence of the deed of
1428 had been rediscovered; and an inclosure award made
in 1797 had expressly reserved the chaplain’s rights under it.
At the election of Pearson, the inhabitants, fearing that the
claim to tithes would be enforced against them, induced him
to sign an agreement by which he agreed to accept an increase
of £30 a year in the salary, In lieu of any claim to tithes.
As there was every probability that the claim to tithes, if
enforced, would bring in about £130 a year, it was clear that
this agreement virtually offered the electors a release for an
indefinite period of a legally enforceable claim to £60, in

1 Aceording ta the striet interpretation of 31 Eliz. (1580) e. 6. § 46,
o presenfation ¢an be forfeited for simony even though neither the
patron nor the clerk were aware of the corrupt bargain, Rer v, Trussel
(1667) t Sid. 329 ; Baker v. Rogers (1600) Cro. Eliz. 789. But ? if these
cases would now be followed.

2 =7 East, 600.
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return for their suffrages. The bishop, hearing of the matter,
refused to license Pearson, and, thereupon, the Crown nom-
inated a clerk, on the ground that the simoniaeal agresment of
the pafrons had worked a forfeiture. The inhabitants pro-
ceeded to the election of another candidate, against whom no
stmony was alleged, But the King’s Bench refused to disturb
the nominee of the Crown.

In addition, however, to the cases of actual simony, there con-
exist, by virtue of various authorities, certain cases of what :fﬁg;‘;e
may be called ¢ constructive simony,” of which the following
are the most important ; —

(@) The conveyance of w newt presentation during vacancy. This Transfer
hag heen recognized, ever since the Reformation, as a simeni- 3:5;?1%3,
acal offence, presumably on the ground that it must be made
with a view to the presentation of a particular clerk!  But,
if the advowson itself is conveyed during a vacancy, the
transaction is good except as to the next presentation, which
falle to the Crown % It was decided, in the leading case of
Low v. Bishop of Chester 3, that the fact of the incumbent being
in extremis at the time of the transfer does not of itself render
the transaction simoniacal.

(&) The purchase of a newt presentation by a clerk, if it &e Presenta-
Jollowed by ks own presemiation. A purehase by a clerk with h‘fﬁsﬁfby
a view to his own presentation would, of course, be simoniaeal purchaser.
on general principles, as well as within the express words
of the 31 Eliz. c. 6. § 5% But intention is a diffienlt thing
to prove; and, to put an end to disputes of this kind,
the Simony Aet of 1713°% provided that the acceplance of
the benefice after the aequisition of the next presentation

! The ostensible explanation was that the right was a chose in acion
which, as the law formerly stood, ¢ould not be assigned. Stephens v. Wall
{1570) Dyer, 282 b. In Alston v. Ailay(1837) 7 A & E. 28g, it was even held
that asale of an advowson, whilst the existing incumbency was voidatle by
the patron, did not pass the next presentation.

* Leak v. Episcopum Coventry (T6o0) Cro. Eliz. Br1.

# (1829) 6 Bing. ..

¢ Ann. 1589, See Winchcombe v. Bishop of Winchester (1616) Hobart, 165.

5 13 Anne, c. 4, printed as 12 Anne, st. IL ¢, 12 in some editions.
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should, ipso facte, render the acquisition simoviacal. And the
Act extends to acquisitions made in the names of other
persons. But a recent decision has laid it down, that the
purchase by a clerk of a life interest in an advowson, followed
by a presentation of himself, is not simoniacal; even though the
circumstances of the case rendered it impossible for his purchase
to cover more than the next presentation. It is aleo obvious,
that nothing in the statutes prohibits a elergyman purchasing
the advowson of a benefice, and, after he has offered himself
for admission and been inducted, selling the advowson again.

() The acceptanece of a bengfice sulject to an engagement for
resignation. 'This, which is, perhaps, the most extreme case
of constructive simony, is partly provided for by the statute
of 158¢%, which prohibits the acceptance of any benefit by
an incumbent as an inducement to resign. But it will be
observed, thal the statute only applies to engagements by
‘incumbents”’ to resign benefices held by them at the time
of entering inte the engagements. Moreover, the penalty
imposed by the section is only pecuniary. And so, for a long
time, bonds entered into by clerks, undertaking to resign, at
the request of patrons, benefices to which they were alout o
& appointed, were held to be good, not only at Law, but also
in Equity® But the invalidity of general resignation bonds
(i.e. bonds conditioned for resignation simply upon request)
was decisively established by the leading case of the Biskop
of London v. Ifytche* in 1783 ; and that of specific bonds (i e.
bonds conditioned to resign in favour of specified persons) was
equally cstablished, in 1827, by the case of Fleteher v. Lord
Soades®, both of these cases heing decided by the House
of Lords, with the assistance of the judges. Inasmuch as

1 TWalsh v. Bishop of Lineoln {1875) L. R. 10 C, P. 518,

? a1 Eliz.c. 6. § 8.

8 Durston v, Sundys (1686) I Vern, ¢r1 (law); Grey v. Hesketh {1755)
Amb. 268,

* Reported at full length by Cununingham, Law of Simony, pp. 59-176.
Thirty-saven lords voted in the final judgement, und the victorions party
only cbtained a majority of one vole,

5 5 Bing, 501.
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the last decision took the profession completely by surprise,

a temporary Act was passed In the same yearl, exempling
from penalties those who had previously acted in ignorance of

the law which it was supposed to declare. And in the year
1828 was passed the Clergy Resignation Bonds Act %, which Resie-
restored, with certain useful modifications, the law as it had Iﬁiﬁﬁ:mt
been believed to stand during the interval between 1780¢ and
1824. By the terms of this statute, an agreement to resign

a benefice, and a presentation made in pursuance of such
resignation, ave rendered valid, provided that they fulfil the
following conditions :—

(a) That the resignation ig reserved and exercised in favour
of one or one of ? two persons actually specified in the agree-
ment (§ 1).

(B8) That, where two persons arc named, they must each be,
either by blood or marriage, an uncle, son, grandson, brother,
nephew, or grand-nephew of one of the beneficial patrons of
the benefice (& 2).

(y) That the decument embodying the agreement mmust,
within two months of its date, be deposited in the office of
the Registrar of the diocese in which the benefice is situated,
and be open to public inspection (§ 4).

(8) That any resignation tendered under the agreement
must state the name of the person in whose favour it is made,
and it is valid only for the purpose of allowing such person
to be presented. If such person is not presented within six
months, the resignation is void (§ 5).

Tt must be remembered that the Act of 1828 only sanctions
agreements to resigh benefices of which the patronage rights
are held as private property. Patrons whose rights arise ez-
officio, or are held as a public trust, cannot avail themselves
of the Act 4.

(iv) On improper dealings with ecopyhoids. 1t is a survival Copy-

holds.

1 7 & 8 Geo. IV. (1827) c. 25. 2 9 Geo, IV, c. 94.
# The Aet (§ 1) says * one or’; but this must be a misprint.
* g Geo, IV. (1828) c. g4. § 6.
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of the ancient principles of tenure, which elings to copyhelds
after it has practically disappeared from other tenures, that
any act of the tenant which, either expressly or by implicatian,
denies his lord’s title, is an occasion of forfeiture. Thus
Waste, voluntary or permissive, works a forfeitura; because
it virtually asserts the right of the copyholder in a manner
inconsistent with his lord’s title. And, as we have seen’, the
Law of Wasle is strieter in respect of a copyholder, than in
respect of a socage tenant for life, or a tenant for years.
A lease without licence by a common law assurance for
any term longer than a year is a cause of Lorfeiture;
formerly a feoltment had a similar effect? So alse is a
wilful refuszl on the part of the copyholder to render his
dues and services after suflicient notice; but a mere failure
through inahility 1s not® Wilful confusion of boundaries
is also an occaston of forfeiture; but the lord cannot obtain
assistance from the High Court to remedy the confusion,
except upon the terms of waiving the forfeiture?,

In the case of copyholds, the High Court will not give
relief against a forfeibure legally incurred®, unless the lord
has another remedy ¢, or unless it is satisfied that the wrong-
doing of the tenant arcse through inadvertence?, or at least
that pecuniary compensation can he made to the lord for any
loss which he may have suffered 8.

1 Ante, p. 61.

? Owing to the facts that a feoffment has mo longer any tortious
operation (8 & ¢ Viet. (1845) c¢. 106. § 4}, that Fines and Recoveries are
abolished (3 & 4 Will. IV. {(1833) ¢. 74. § 2), and that bargains and sales
and grants have always been ‘innocent’ conveyances, a demise for years
appears to be the only process by which a copyholder can alienate to his
lord's prejudice. The term is valid as against all persons but the lord
(Tresidder v. Tresidder (1841) 1 Q. B. 416); and is, therefore, u cause of
forfeiture to him.

¥ Willowe's Case (1608) 13 Rep. 1.

4 Bishop of Dirham v. Bippon (1826) 4 L. J. Ch. 32.

5 Peachy v. Duke of Somerset (1721) 1 Strange, 447 ; Hill v. Borday (1811)
18 Ves. Jr. at p. 64.

5 Paston v. Utbert (1629) Litt. at p. 267.

T Cox v, Higford (1710) 2 Vern, 664 ; Nash v, Barl of Derby (1705) 2 Yern. 537

* Thomas v, Porter (1668) 1 Ch. Ca. g5.
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The ordinary method of enforcing a forfeiture is by an Enforce-
action in the nature of ejectment ; but the customs of many L’;;’;iﬁfd
manors require preliminary formalities to be observed in the forfeit-
manorial courts. Where such formalities are presertbed, they
must be strictly observed; for the law regards forfeitures
with dislike, and will only sanction them when the rights of
the eclaimant are beyond criticism . Moreover, no one has
a right to claim a forfeiture unless he was lord at the time
when the forfeiture was incurred? And any unequivoeal
recognition of the tenant hy the lord who knows that a for-
feiture has been committed, is a waiver of the forfeiture®;
unless perhaps where the act which occasioned the forfeitare
actually destroyed the copyholder’s estate &

‘We now come to the cases in which forfeiture is claimed foorl’fsiil"ﬁl
upon breach of an express condition. The nature of con- of express
ditional estates, and the persons who are entitled to take *n&itien-
advantage of the breach of conditions, are subjects which
have been previously discussed 5. There is, moreover, little to
be said with regard te the methods of enforcing forfeitures
for breach of express condition, the normal procedure heing
by action in the nature of cjectment. Here it will be
necessary, thercfore, merely to deal with the important
subjeet of relief against forfeitures.

With regard to this point, it has long been eslablished, that Relief
where the object of the condifion is, in the view of the Clourt, }if&ﬁft
to secure the payment of money, the mere neglect to satisfy "=
the condition according to its literal terms will not Incur
an irremediable forfeiture®, In a court of Law, no doubt,
the defaulting party would, until recent times, have had no
remedy ; but a court of Lquity would have given relief. Tt
is sometimes stated to be doubtful, whether the rule applies
to conditions precedent as well as to conditions subsequent;

but the distinetion has been denied, hoth in theory and

Y Tarrant v. Hellier (1789) 3 T. R. at p. 170,

1 ib. at p. 16z. % ib.

* Coke, Copyholder, Suppl, sect, xi, 5 Ante, pp. 177-84.
L]

Hayward v. Angell (1683) 1 Vern. aza.
JENES. Q

Digitized by Microsoff®



Non-pay-
ment of
rent.

Non-per-
formance
of other
candi»
tions.

226 MODERN LAND LAW. Part IT.

practice, by judicial opinionl, On the other hand, if the
chject of a condition be, in the opinion of the Court, to
ensure the performance of some collateral act, not readily
capable of being estimated at a money value, no relief will,
in the absence of express legislation, be given, unless the act
desired is immoral or impolitic?. This being the general
theory, it will be well to mention the principal cases in which
it has been applied.

(i) Non-payment of rent. It was long ago established, that
a court of Equity would relieve a lessee against a forfeiture
of his estate for non-payment of rent, where it appeared that
such non-payment arose from inadvertence or mere negligence.
In fact, courts of Equity were so lenient in this case, that it
was found necessary to forbid by statute the granting of
relief, unless it was applied for within six months after
execution in ejectment 3; and the statule inecludes leases for
lives as well as for years. The power to grant relief, in this
restricted form, was extended to common law courts by the
Common Law Procedure Act, 1860"; but the restriction
remaims unaltered hy recent legislation ®.

(11} Now-performance of otker conditions contained in leases.
A comprehensive section of the Conveyancing Act, 188168,
has now laid it down that no lessor shall proceed to enforce a
condition for forfeiture or re-entry upon hreach of any covenant
or condition, until he has given the lessee notice of the hreach
of which he complains, and the lessee has failed, within
a reasonable time, to remedy the breach (if it is capable of
remedy) and, in any case, to tender compensation. If, after
such notice, he finds it necessary to take proceedings, the Court
may then grant or refuse relief to the lessee, as it thinks fit,

! Hayward v. Angell (1683) 1 Vern. at p. 223; Wallis v. Orimes (1667)
(a. in Ch. 8g; Bland v. Middleforn (1679) 2 Cha, Ca. ..

1 Cary v. Bertle (1607) = Vern. 333.

3 4 Geo. I1. (r730) ¢, 28. § =.

t a3 & 24 Viet. w. 126, §§ 1, 3. The judge must direct a minute of the
relief to be endorsed on the lease.

§ Conveyancing Act, 1881 {44 & 45 Vieb. ¢, 41), § 14 (8). Fih. § 14.
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and, if it grants relief, may impose such terms as it deems right.
This section, which appears to throw an unenviable amount
of responsibility upon the Court, extends to grants at fee-farm
rent!, and to grants securing rent upon condition. The
relief conternplated by it can, it seems, only be granted if
the tenant applies before the lessor has actually and legally
re-enfered 2. Oun the other hand, the statute is retrospective ;
and cannot be excluded by agreement of the parties® The
terms of the Act of 1881 do not permit of the granting of
relief in cases of forfeiture incurred hy breach of covenant
against assigning or parting with the lessee’s interest, or by
the bankruptey of the lessee, or by his suffering execulion to
be levied wpon the demised premisest, But the operation of
this restriction is postponed by the amending Act of 18925 to
the expiry of one year from the event which oceasioned the
forfeiture, so that the lessee’s interest can in the interval be
disposed of. Moreover, the Act of 1892 empowers the Court
to grant relief 10 an underlessee who applies for relief against
a forfeiture occasioned by the fault of the original lessee, and
enables it to vest the premises directly in the underlessec, for
the residue of the latter’s term, upon such conditions as it may
think fit5. Relicf can be given to the underlessce in a case in
which the original lessee would be excluded, e.g. where the
original lessee has beeome bankrupt™ But it will not be given
where the underlessee has himself been guilty of negligence3,
Apart from these special provisions, relief may of course be Equitable
given by the Court on special grounds, e. g, fraud, accident, %}‘}‘;‘ﬁﬁ?
mistake, duress, and the like, against the consequences of the

1 i, v, alienations in fee simple reserving rent in perpetuity.

2 Quilter v. Mapleson {1882) o @, B. D. 672 (Lindley, J., at p. 676).

¥ Conveyancing Act, 1881 (44 & 45 Vict. ¢, 41), § 14 (o)

*ib. § 14 (6).

® 55 & 56 Vict. e, 73. § 2. But this rclaxation does not oxtend to leases
of agricultural or mining land, to public houses, to furnished dwelling-
houses, or to any property with respeet to which the personal qualifi-
cations of the tenant are important.

S ih, § 4.

T Wardens of Cholmeley School v, Sewell, 1894, 2 Q. B. go6.

1 Imray v. Oukshette, 1897, =z Q. B. 218,

Q2
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non-performance of a condition. Bub these topics belong to
the gencral principles of Equity, and are not specially confined
to land law .,

The subjects of the waiver of forfeitures and the effects
of forfeitures when enforced have been discussed in a previous
chapter®.

! Tor a good disenssion of the nature and limits of this reliof (which
can now, of course, be given by all branches of the High Court), see

Barrow v. Tsaacs & Son, 1891, 1 Q, B, 417.
? Ante, cap. x.
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CHAPTER XIV,
3. OCCUPATION AND PRESCRIPTION,

Tuxr title which we are to disenss tn this chapter depends
upon the prinaple, that long continued cnjoyment of pro-
prietary rights must be protected, even though the enjoyment
were originally commenced without lawful authority. Every
civihzed system of law recognizes this principle; but the
precise application differs in various countries,

It may, indeed, well be questioned how far title by oceu-
pation properly falls within the list of Acquisitions by
Operation of Law. It may be said that the acquirer, at
least, is conscions of taking a step which, if not interrupted,
will sct the law in motion, cven though the other party may
not be aware that he 1s losing his interest. But the question,
though academieally interesting, is not of great importance.

In treating of acquisition by long continued enjoyment, we
must at the outset distinguish between {a) the kinds of subject-
matter which may be so acquired, and (%) the principles upon
which the acquisition proceeds. The former distinction is
realized by reverting to the old division of hereditaments into
corporcal and incorporeal. The rules which govern the
acquisition of corporeal hereditaments by oceupation, differ
from theose which regulate the acquisition of incorporeal
hereditaments by prescription and custom. The latter dis-
tinction is based upon a very important but often forgotten
difference between positive and negative titles, Thus, the law
may declare positively that a certain event constitutes 4
owner of a particular interest. This is the ordinary title, by
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inheritance, purchase, &e. Or, the law may proceed in
another way, and declare that, after a certain period, no pro-
ceedings may be taken by B to recover an interest which 4
1s enjoying, but which may, up to the end of that period, have
legally belonged to B. If B iz the only person likely to
claim the interest in question, this declaration virtually
amounts to a recognition of A’s enjoyment. But it dees not
constitute 4 cwner; nor will it do so, even if the law go on
expresely to extingmish B’s rights. A’s title is merely nega-
tive, at any rate in theory. It is necessary to bear both these
distinctions in mind in approaching our subject.

First, then, as regards corporeal hereditaments. So far
as concerns positive title to these by enjoyment or possession,
without other right, the instances appear to be limited to
the two cases of the estate pur aufer vie, and the alluvion of
goil. Im the former instanee, gemeral occupancy has, as we
have seen, been abolished by statute!; so-called ©special ocen-
paney’ is, virtually, not occeupancy at all, but acgquisition
under a conveyance. If 4 convey to B and his heirs, to hold
during the lifc of €, and B die in (s lifetime, whereby B’s
heir succeeds as speeial occupant, nothing bhut a rigid and
somewhat pedantic adherecnee to the techmical definition of
heirship could prevent it heing said that .B’s heir inherited by
virtue of the conveyance to 5.

As respects the claim by alluvion, 1t seems to he recognized
ag the rule of English law, that a gradual silting up of soil,
either from the hed of a river or from the sea, gives a-title by
oceupancy toe the owner of the land to which the accretion is
made?  And it is said by Bracton?, though the rule is
questioned by Blackstone?, thal an island arising in a river
belongs to the adjacent riparian owners in proportion as the
island subtends their respective boundaries, and is on their

' ag Car. IL. (1677} ¢. 3. § 12 ; 14 Geo. IL (1740) ¢ 20, § 0.

2 Seo the doectrine recently applicd in Hindson v. Ashby, 1896, 1 Ch. 78,
reversed on appeal (18g6, 2 Ch. 1), but mainly on the facis. As to the

sea, cases quoted by Dyer, 326 b,
* Lib. IL cap. a. * Comm. (4th ed.), IT, 261,
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respective sides of the mediuwm #lum. But a sudden changing
of a river eourse does not cffect a change of ownership; and
a sudden dereliction of the sea gives the newly uncovered land
to the Crown, as owner of the soil below high-water-mark 1.

But, although these appear to be the only two cases in
which a positive title to corpoveal hereditaments can be ac-
quired by occupation, there is a very important method by
which a negative or de fucto title can be acquired. This is
by means of the Statutes of Limitation.

The history of this branch of the law is interesting, but ﬁ;n;l,t):'
beyond the scope of this work. Tt is sufficient to say that, while actions.
English law could not, till quite lately, bring itself to say
that actual ownership (jus) could be lost by neglect to enforce
it, yet the principle of denying the use of legal remedies to
a man who slept upon his rights has long been recognized.
Owing to the variety of remedies open to a dispossessed
claimant by the old law, there was much anomaly and dis-
crepancy in the snbject, But the first great attempt made
to simplify the forms of process, was accompanicd by a definite
fixing of the period within which claims against Jands could
be enforced. This wag the Real Property Limitation Aect,
18332 which, though altered in important particulars, still
remains the foundation of the law on the subject. By that
statute ®, as amended by an Act of 18744, it is provided that
no entry, distress, or action shall be brought to recover any
land or rent but within twelve years after the right to bring
the same shall have accrued to the person sceking to enforce
it, or the person through whom he elaims. Due Provision is
made by the Acts for exceptional cases. Thus, a remainder-
man or reversioner is not obliged to take advantage of a for-

! Blackstone, Comm. (4th ed.), II. 26=. Ses, on the whole subject of
marine aecretions, Rex v. ¥arborough (1828) 1 Dow. & CL 178, and Itull
& Selby Raihway (1830) 5 M. & W. g27. It seems te be admitted, thai
potential rights of acquisition in respset of derelictions ean be aequired
by manorial owners of lands adjoining the sea shere. Case of fhe Barons
of Berholey (1638) reported in Hall on The Ssa Shors, ed. Moore, p. 308,

? 3 & 4 Will. IV, ¢, 27, i §a P 37&38Viek.e.57. § 1.
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feiture ; and his period will not begin to run until the natural
determination of the particular estate. DBut, if the particolar
tenant has been dispossessed, the period of the remainderman
or reversioner is limited to twelve years from the dispossession
or to six years from the expiry of the particular estate, which-
ever 1 longest!. Persons under disability have a similar
period of six years from the removal of the disability ; with an
extreme limit of thirty years from the happening of the canse
of action 2, Heclesiastical corporations sole may enforce their
claims within six years from the appointment of the incumbent
next but one after that incumbent in whose term of office
the right acerued ; or,if this period does not cover sixty years,
then within an absolute period of sixty years from the acerual
of the right® Persons seeking to recover advowsons must
proceed before the expiry of three adverse incumbencies, or
a period of sixty years from the first appointment hostile to
their elaims, whichever is longest; with an extreme Limit
of 100 years from the first hostile appointment* Absence
beyond seas is no longer a disability ; and it is assumed that,
as regpects property to which the Married Women’s Property
Acts apply, the disabilify of coverture ceases to apply from
the passing of the Act which first rendered the property in
question separate property ®. Iiven an express trusi will not
enlarge the period of limitation, in respect of moneys charged
on land® Tn the case of periodical payments of income

V3 & 4 WIill, IV. {xBag) ¢c. 27. § 4; 37 & 38 Vict. (1874} v. 57. § 2. The
final elause of this last section appears to render it possible for a sub-
sequent remainderman to be barred before he has had a chance of
enforcing his elaims. Thus, grant to 4 for lifo, remainder to B for life,
remainder to ¢ in fee. .4 abandonsg possession, B does nothing for six
years after 4’s death. € is barred. (But the elause is obseure.)

2 3 & 4 Will. 1V. (1833) ¢. 27. §§ 16, 17; repealed and replaced by 37 &
38 Viet. (1874) c. 57. §§ 3, 5.

3 This appears to be the effect of seciion 29 of the Aet of 1833; but the
literal words permit of very curious interpretations.

* 3 & 4 WILL IV, (1833) ¢. 27. §§ =9, 33.

3 a7 & 38 Viet. (1874) ¢. 57- § 4.

° ib, § 10. But this section should be read in connection with section
25 of the Aet of 1833, seetion 23 (2) of the Judicature Act, 1873 (36
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arising from land, it is expressly provided that no more than Arrears of
six years’ arrears can be recovered; but if the failure to ;ﬁgm
recover the arrears has been dne to the existence of a prior
incumbrancer, the claimant may take proceedings within one

year from the removal of the incumbranee L

The chief difficulty which arises on the construction of the When
Statutes of Limitation is, usually, to determine the precise date Sgﬁfof{‘c
at which the period of limitation began to yun. The prineiple e ?
is, that from the moment at which the claimant, or the
person through whom he clairas, might have taken pro-
ceedings to enforce his claim to the land or income, the period
begins to run against him. The period is not broken by the
death of the claimant, nor by the alienafion of his rights ; the
person on whom his right devolves will {ake it subject to it
being barred at the expiry of the original period. And even
if the latter should be a person under disability, the period
will not be suspended, if it has once begun o run?  But an
aclnowledgement in writing, by a person in possession, of the
title of the claimant, given to the claimant or his agent,
breaks the period of limrtation and starts it afresh 8  Such
acknowledgement must, however, be given before the period
of limilation has expired*. These explanations still leave
certain cases of exceptional diffienlty, for which express
provision is made by the Statutes.

(i) The case of a temancy af witl, Here it is, cbviously, Tenancy
difficult to determine when the right of the landlord to claim **
possession accrues. In strictness, of course, it arises at the
moment when the tenant takes possession; but to hold that
it did so for the purposes of limitation would be to render the

& 37 Vict. ¢. 66), and sections r and 8 of the Trustce Act, 1888 (51 &
sz Viet. e, 50).

U g & 4 Will. TV. (1833) ¢. 27. §§ 41, 42. When the remedy is barred
against the land, it is barred alse against the person who created the charge
{Fearnside v, Fiint (1883) 22 Ch. D. 579 ; Sufionv. Sutfon (1882) 22 Ch. D. 511),
but not against a» stranger, e.g. a suvety, who iz bound by specialty
(Re Powers (1885} go Ch. D. 2g1).

? Goodall v. Skerratt (1853) 3 Drew, 216,

1 g & 4 WIll. IV. (1833) ¢. 27. § 14, * Re Alison (1879) 11 Ch, D, 285,
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tenancy nugatory. Presumably, tenancies are not made to
be put an end to at once. 8o the statute of 18337 fixes the
expiry of one year from the commencement of the tenancy,
as an arbitrary point at which the period of limitation shall
commence. The result is, that owners of cottages who allow
old servants to occupy them rent free, offen find that their
pensioners have acquired a legal title as against them; for
pensioners are proverbially long lived. Of course the actual
payment of a merely nominal rent will bar the statute?; and
% distinet termmation of the tenancy, even though followed
by a fresh occupation by the same tenant, will have the same
effect 3,

(i1) Lhe case of an oral temancy for a fired period. 'The
difficulty in this case seems to arise from the affection of the
law for the peculiar tenancy known as the temancy °from
year to year,” formerly described®. We have seen that the
most important feature of this tenancy is the uncertainty of
its duration, owing to the rules of law on the subject of
notice. And, as an oral tenancy cannot lawfully be crealed
for a period of more than three years from the making 3, the
tendency of the law to presume tenancies from year to year
often leads to the recognition of what is really an unintended
arrapgement between the parties. In these cases, as well as
in those in which the parties originally intend = tenancy from
year to year, the statute provides, that the period of limitation
shall begin to run either from the expiry of the first year of
the tenaney, or from the last receipt of rent by the landlord,
whichever shall last happen 9,

(ill) Lhe case of claims against a purchaser from an express
trustee. We have seen? that, in favour of an express trustee,
the Statute of Limitations does not run, except in cases

Lg&ag Wil IV.c 27.§ 7.
2 Hodgsor v. Hooper (1860) 29 L. J. (I. 8.) Q. B. 222,
3 ib. But the intention to detormine must be clear {Iyres v. Snaith,

1809, 1 Q. B. 486). * Ante, pp. 88—g.
5 Statute of Frauds, 1677 (29 Car. IL ¢. 3), §§ 1, =
¢ 3 & 4 Will. IV, (1833) ¢. 27. § 8. ? Ante, p. ag2.
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provided for by the Trustee Act, 18881, But it runs in favour

of purchasers from trustees, and @ fortiori, in favour of
purchasers from them. If a purchaser for value acquire from

a trustee the legal estate, in doma jide ignorance of the
existence of the trust, he of cowrse acquires an indefeasible

title at once, i. e. a title which the beneficiaries cannot upset

on the ground that the sale by the trustees was a breach of
trust®.  But, if he should not acquire the legal estate, or if

he should be affected with notice of the ftrust, then his
position is by no means secure. And it is in such cases that

he needs the protection of the statute. But it weuld be

very hard on the cestui gque trust to make the period run
against him so long as the frustee did his duty; for the
possession of the trustee is the possession of the cestui gue

trust, and the latter has not even a technical right to demand
possession from the trustee, though, doubtless, he has a right

to the due performance of the trust. So the statute fixes

upon the sale by the trustee as an unequivocal denial of the
latter’s fiduciary position, and, consequently, as the com-
mencement of a possession adverse to the cestui que frust®.

From this point, therefore, the period begins to run in faveur

of the purchaser against the cestui gue trust, even though the

latter were ignorant of the sale. And a charity will be barred

under this rule®

Now comes the important question, what is the effect of Effoct of
the expiration of the period of limifation ? it;ﬁltmy
So far ag concerns the rights of the person gguinsl whom Against

it has run, i e. the person whose right to bring the action gl‘lfnf:imer
is barred by the statute, the position is quite clear. Whatever

may have been his position before the passing of the Act

of 1833°% the 34th section of that statute has determined

that the expiry of the period not enly bars his remedy, but

' 51 & 52 Viet. ¢. 59. §§ 1, 8. 2 Ante, pp. 742-3.

* g & 4 Will. IV. (1833) ¢. 27 § =25

* President &re. of Mogdolen, Oxford, v, Attornsy-General (1857) 6 H, L. C. 185,
P 3& 4 WILIV. 6. 27. § 34
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extinguishes his title. It is for this reason that a subsequent
acknowledgement of fitle 1s ineffectual te revive a barred
right. Unforfunately, owing to the wording of the 8th section
of the statute, there appears to be some deubt whether a sub-
sequent payment of rent does not operate to revive a title
which has been extingunished by the Actl.

But, as to the position of the person in whose favour the
statute has run, the law is by no means so clear, In fact,
some of the questions arising out of the sitnation seem to
be almost insoluble. To take the simplest case. Suppose
A, originally a mere trespasser, to remain for Gwelve years
in undisturbed possession of a piece of land. What iz his
position ? It is commonly said that he hasa* good possessory
tifle,” or a * parliamentary title’2 And courts of Equity have
even gone so far as to force a title of that kind upon an
unwilling purchaser®  But the justice of these decisions
seems to be vory doubtful. Suppose the person against whom
A acquired possession to be a person under disability. What
is there to prevent him ejecting the purchaser at any fime
within thirty years from his dispossession? Suppose him
to be a lessee for a long term at a small rent, which he has
gone on paying, though not in possession of the land. Such
a position is by no means impossible. It is casy to imagine
a bnilder taking a lease, ¢r an agreement for a lease, of a
large area at a single rent. So long as the lessee paid the
rent and performed the covenants, the lessor would have
no right to possession ; or, at least, he could not discover that
his lessee was allowing the statnte to run against him in
respect of a particular piece of land. It would be monstrous,

\ Bunting v. Sargent (187g9) 13 Ch. D. 330; but considerable doubt is
thrown upon this decision by the terms of the judgement in the later
cage of Sanders v. Senders (1881) 1g Ch. D. 374.

? Jukes v. Sumner (1845) 14 M. & W, 39; Re Afison {1879) 11 Ch. D.
PPp- 295, 297

3 Scott v. Nixon (1843) 3 Dr. & W. 388 3 Sands fo Thoinpson (1883) 22 Ch. D.
614. In Kibbie v. Fairthorne, 1895, 1 Ch. 210, it was not strictly necessary
to docide the point, as the persen in possession derived title from another
souree,
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in these circumstances, to allow a stranger to obtain an
unincumbered fee simple as against the lessor; and yet it
might be very difficult to argue that he had only acquired the
leasehold interest 1.

But the case becomes infinitely more difficult, when the Portionsof

. . statutory

adverse possessor has only held possession for a time short period.
of the stalutory period. What i the position of 4, who has
oceupied, without acknowledgement, for six years, land which
unquestionably belongs to X? As against X, 4 has not a
shadow of right; he is in the same legal position as when
he first entered, except that frespass cannot be brought against
him. As against strangers, he enjoys the privilege which
always belongs to a defendant, that of putting his opponent
to prove his case. Buppose A to die, is his heir or devisee
entitled to eject a siranger who, hearing of 4’s death, has
taken peaceful possession 7 On what title eould the action
be bronght? Or suppose successive acquisitions, for short
periods, by persons tofally unconnected with one another,
Is the title to be vested in that fortunate person who happens
to be in possession at the precise moment at which the right
of the former owner is extinguished? These examples will
serve to show the complexity of the questions left outstanding
by the Statutes of Limitation. They eannot be further
discussed here.

Turning now from corporeal hereditaments, we proceed to Incorpe-
examine the ease of incorporeal heredilaments, including 3‘:;‘&2;‘;5
under the latter term only ‘hereditaments purely incorporeal®.’

For it is, of course, manifestly imposeible to obtain possession
of, and, econsequently, a title by possession to estates in _fulnro.
The only instanee in which such a claim could be urged is the
case of a reversion, which might be claimed by perception of
rent, Bui, in this ease, it seems highly probable that the

* Tickborne v. Weir (18g3) 67 L. T. 735

? dsher v, Whitlock (1865) L. R. 7 Q. B. 1; Carfer v. Barnard (1B49) 13 . B.
9¢45. Contra, Dizon v. Gayfere (1853) 17 Beav, 421,

8 Willinms, Real Property, part ii. cap. v.
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victory would lie with the tenant, the actual oceupier of the
land, who, if his landlord had received no rent or acknowledge-
ment from him for the statutory period, would be able to resist
an action by him for possession ; while the recipient of the
rent would find it somewhat difficult, as we shall see, to
establish any claim against the occupant.

In the case of ¢ hereditaments purely incorporeal,” however,
it has long been the law, that a title to these may be estab-
lished, by the mere proof of long continued user-—mot of
possession, for there can be, ex Zypoikesi, no possession of
an incorporeal hereditament. DBut the claim by long user,
which, of course, must always raise the presumption of
a lawful origin, could formerly have been asserted on two
grounds, viz. prescription and custom !, and the distinetion
remains unaltered by recent legislation. A claim by presorip-
tion was, hefore the passing of the Prescription Act, 1832,
always founded on the hypothesis, that the right claimed had
actually been granted in time gone by to the predecessors in
title or the ancestors of the claimant, and that the grant had
been inadvertently lost. This hypothesis, which was evolved
by judges and writers, to justify the protection of rights
which had been long exercised without question, but for
which no express title could be shown, was entirely in
barmony with the theory of the ¢ld law, which treated
a grant, a mere privaie conveyance, as an infinitely less
effective assurance than the open livery of seisin which was
required o convey corporeal heveditaments. But, unhappily,
the theory of a lost grant, if rigidly applied, frequently broke
down in the face of the ingenious criticism of hostile counsel.
Any flaw in the fetitious story told by the claimant was sure
to be dctected, and then his whole claim vamished. Thus,
if a man claimed that from time immemorial he and his

1 It is, perhaps, technieally incorrect fo speak of a right acquired by
custem ag an ‘incorporeal hereditament.’ It cannot, for example, be
treated as property, in the sense of being sold or devised. But the

similarity of character renders it convenient to follow the practice of
treating prescription and custom togelher.
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predecessors in Blackacre had been entitled by reason of
a lost grant to a way over Whiteacre, bis opponent could
defeat him at once, by showing that, a century before,
Blackacre and Whiteacre had belonged to the same owner,
For a man could not have made a grant to himself. To
remedy technical difficulties of this kind, and to place the law
of preseription on a satisfactory basis, the Prescription Aect of
1842 was passed.

On the other hand, if a man claimed by custom, he alleged Custown.

no grant, nor even express title by reason of blood or estate.
He merely asserted that, by the immemorial custom of a
particular locality, the class of persons to which he belonged
had exercised certain rights, and that, by virtue of the rules
of English law, such a custom, inasmuch as it complied with
certain well-known requirements, had the effect of lawl
Such an assertion was, of course, infinitely easier to prove,
than an allegation which required the investigation of at
least two titles for a very lengthy period, especially as the
rules of evidence allowed the presumption of immemorial
user to be raised on easy terms. And so, as we shall see, the
courts have established one or two rather severe rules upon
the subject of claims by custom, which go far to limit their
frequency,

We deal first with the subject of Preseription.

Prescription may be defined, now that the fiction of a lost Preserip.
grant has been abolished, as the claim to cxercisc a specified 5
right 2 by reason of the fact that the claimant and his ancestors,
or the claimant and his predeccssors in title, or any cne of
these, have or has exercised the right for a period varying

* On the distinetion betwoen prescription and enstom, see the classieal
passage in Co. Litt. 113 b.

2 A most unfortunate decision (Shutfeworth v. Le Fleming (1865) g9 C. B.
(N. 8.) 687) has given rise to the view that preseriptive claims to profits in
groas are hot within the Prescription Act. Ii is to be hoped that a Court
of Appeal will some day hold that Shufileworth v. Le Fleming went on the
ground that what the defendant really claimed was a corporeal here-
ditament.
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with the nature of the right claimed. It is obvious that, by
a claim founded on the exercise of a right by himself and his
predecessors in title, the claimant can only establish a r\ight
appendant or appurienant to the land in respect of which he
claims. And the right, if successtully established, will, in
the future pass along with the land in question, nnless
expressly severed from it. And the same will, no doubt, be
the result if, under the shortened period of the Prescription
Act, the claimant founds on his own user only, but in respect
of his occupation of a particular piece of land. But if he
claime by reason of the user of himself personally, or of
himself and his ancestors, the right will be iz gross!. 1t was
gald, however, under the old law, that such a right weuld,
if not alienated, descend only to the blood of the line of
ancestors in whose names it was prescribed for®; and it is
possible that a similar result will follow from the fourth
section of the Inheritance Act, 18333

The user upon which a claim by preseription is founded
must have been continuous and peaceable. But the mere
suspension of aetual exereise, in a manner which raises no
presamption of abandonment, will not destroy the claim?;
and it is expressly provided by the Prescription Act?, that an
interruption in exercise shall not be deemed to be such unless
it is acqnuiesced in for one year after the party interrupted
shall have notice of it. The exercise must, of course, be as
“of right 8, L. e. not secret, or permissive, or frandulent. And
the decisions go far to show that there cannot be an exercise

! Blackstone, Comm. (4th ed.), I1. 265. Whether or not claims to profits
in gross are within the Prescription Act (see last note), it is certain that
they can be prescribed for. Welcome v. Upton {1840) 6 M. & W. 536,

z Blackstane, Comm. (4th ed.), IL. 266.

23 & 4 Will, TV, ¢. 106. The difficulty is, that the claimant who
acquires by preseription does not zequire by purchase (Blackstone, form.
4th ed., II. 266); while the Inheritance Aet only speaks of a man
acqguiring by pnrehage,

* Carr v. Foster (1842) 3 Q. B. 381, approved in Hollins v. Verney (1884)

13 Q. B, D, g04.
5 2 & 3 WIll. IV, (1832) ¢. 71. § 4.
¢ ib. §§ 1, 2,
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as “of right,” when there is no person capable of or interested
in oppesing it 1. But this restriction does not apply to claims
of light, which rest upon actual enjoyment, except in the
single case of an enjoyment arising out of writtéen agreement?.
The elaim to the enjoyment of light is also exceptional, on
another ground. It does not bind the Crown ; for, before the
passing of the Prescription Act, no presumption of a lost
grant would have been made against the Crown, and there is
nothing in the section which refers to lights to alter this
rufe®.  But other claims under the statute are expressly
declared to bind the Crown®

It was formerly also a rule, that no claim by preseription
could be set up in favour of any one but the tenant in fee
simple of the dominant tenement®  Although this rule
virtually made no difference, it being always possible for the
claimant to claim on behalf of the tenant in fce, it was open
to abuse. For the tenant in fee might collude with the
owner of the servient tenement to repudiate the claim, And
so it 15 expressly enacted by the Prescription Act®, that it
shall no longer be neeessary to elaim in the name of the
tenant in fee, On the other hand, it has reeently been laid
down, that where a claim cannot be established against the
owner of an alleped servient tenement, it cannot be established
against his tenant 7.

So far the rules on the subject of preseription apply, with Period of
the exceptions noted, to all cases, whatever the nature of the tion.
right elaimed. It is when we come to state the length of the
period of exercise which will suffice to found a claim, that we
find serious differences. It is, unfortunately, necessary to

! Webb v. Bird (1861) 1o C. B. (N, 8.} 268; Sturges v. Bridgman (1879)
11 Ch. D, 852.

! a & g Will, IV, {1832) 6. 71. § 43. Sec Jordeson v, Sulton Gas Co. 1808,
2 Ch. 614.

? Wheaton v. Maple & Co. 1893, 3 Ch. 48.

2 & 3 Will, IV, (1832) ¢ 71, §§ 1, .

® Foiston v. Crachwoode (1587) 4 Rep. 31b.

¢ a2k g Will. IV. (1832) v. 71. § 5.

T Whealon v, Maple & Co. 1893, 3 Ch. 48.

JENKS, 14
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admit that there are five distinct groups of incorporeal
hereditaments, 1f we classify them according to the periods of
prescription upon which they ean be claimed.

(i) Profits & prendre (other than tithes, rents, and services).
Tt is provided by the Prescription Act, 18321, that a claim to
a profit & prendre, founded on an exercise of thirty years
immediately preceding the claim, shall not be defeated merely
by proof of commencement prior to that period ; and that,
affer a similar period of sixty years, the claim shall onfy be
defeated by proof that it was had by virtue of express written
agreement.

(ii) Fasements (other than lights enjoyed in respect of
a building). Here the rule is precisely the same as in the
last case, except that the periods of twenty and forty years
are substituted for the periods of thirty and sixty years
respectively 2

(iil) Zights enjoyed in vespect of & butlding. Here, after
actual user for twenty years, the right is indefeasible (except
as against the Crown) otherwise than by showing exercise
by virtue of express written agreement &,

(iv) Tithes. Tithe 1s due of common righti; therefore no
prescription is necessary to raise a claim to it in the ordinary
way *. But it may be very important fo claim exemption
from tithe, or what is ealled a modus, i. e. 8 composition fixing
the amount at something different from that ordinarily
claimable. And, as the law formerly stood, this was very
difficult to do. But now, by a statute® passed in the same
year with the Prescription Act, 1852, any such claim, when
made In response to a demand for tithe by any person or body
other than a corporation sole, may be priwa facie established
by a proof of exemption or medus for thirty years next

To&aWilLIV.c.71. § 1. 2 jb. § 2. *jb. § 3.

* It iz probable that n parson may claim tithes by presecription
outside his ewn parish (Y. B. r4 Hen. IV. (r4r3) H. pl. 14. fo. 17). But
his claim would be governed by the common law, the Acts of 1832 noet

applying to such a case.
Paf%a Wil IV.c 100, § 1.
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preceding the demand; i.e. the claim cannot be defeated
merely by showing that the exemption or the payment of the
modus eommenced before that time. And, on proof of such
exemption or payment for sixty years immediately preceding
the demand, the claim will he indefeasible, unless it be proved
that the practice on which it is founded arose by virtue of
express written agreement. Where the demand of tithe is
made by a corporation scle, spiritual or temporal, then the
practice relied npon must he shown to have continned during
the whole of two incumbencies, and three years from the
appointment and institution or indnetion of a third incumbent.
But if the two incumbencies do not cover a period of sixty
years, then the claimant must prove the practice to have
existed for a period of sixty years covering such two incum-
bencies, with the addition of the three years before mentioned.
Even then the claim may he defeated, by proof that it arose
by virtue of express written agreement.

Tn all these four cases, it i3 expressly provided ! that the Saving
time during which the person entitled to resist the claim ;%r]ﬁ]tli\
in question shall have been a tenant for life, or a person
under any disability, or during which ‘any’ action or suit
shall have been diligently prosecuted, shall be excluded in
reckoning the period of preseription, except only when the
lapse of the period renders the claim indefeasible!. And,
in the cases of claims by preseription to rights of way and
watercourse, when the servient tenement has been held for
term of life, or for any period longer than three years, the
length of the term is to be excluded in reckoning the pre-
scription period of forty years, if the reversioner shall resist
the claim within three years after the determination of the
term?  Finally, in the case of a claim to modus, or exemption
from tithe, any period is to be excluded during which the

12 & 3 Will. IV, (1832) €. 71. § 7; = & 3 Will. IV. (1832) c. 1ap. § 6.
Questions as to disability could nat, it would seem, arise in the discussion
of common law elaims by praseription.

? o & 3 Will. IV, (1832) ¢. 71. § B. Apparently, « remainderman is not
protected. .

R 2
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lands in respect of which exemption or modus is claimed were
held or occupied by the person entitled to the tithes?!.

(v) Rents and Services. It seems almost incredible that there
should be any doubt at the present day whether rents and ser-
vices can be claimed by preseription. Of course, where they
are derived from a tenant for years, they are looked upon
as part of a corporeal hereditament, and, as such, cannot he
prescribed for.  And it is equally clear that they are excluded
from the benefits of the Prescription Aect2 Bub, suppose
a rent to have been paid from time immemorial by the
successive holders of Blackacre to a particular corporation, or
to the tenants of Whiteacre; are the recipients of the rent
without remedy if payment is refused ? In the great majority
of cases they will not be able to show any express title. And
yet the utmost that can be said is, that there are some scanty
traces of authority 3 for the assertion that such a claim could
be established by prescription. Buf, of course, the claimant
would have to satisfy the requiremenis of the law as it stood
before the passing of the Prescription Act*, which does not,
be if. ohserved, abrogate the old law, except so far as it is
inconsistent with its express provisions.

It s offen said that a liability, as well as a right, may
be acquired by prescription ¥ ; and the instances usually quoted
are those of Liability to repair breaches in fences and sea walls .
Buf every right acquired by prescription implies a correspond-
ing lability similarly acquired. The only special feature in
the cases last referred to is, that in them the Nability of the
owner of the servient tenement is posibive, i. e. to do something

' a &3 Will IV. (1832) e. 100. § 5.
ia2& 3 Will IV. (1832) ¢. 91. § 1,

Y. B. 35 Hen. V1. (1456) M. pl. 10, fo. 6; Abp. of Dublin v. Trimleston
(1842) = Dr. & W. 335. Coke asserts generally (Co. Litt. 144 u), that a
rent ¢an be preseribed for; but he quotes very little anthority.

* 2z & 3 Will, TV, (1832) ¢. 71,

¢ Stephen, Comm. 12th ed., L. 633 ; Shelford, Real property Statutes, oth ed.,,
p. 26.

® Reg. v. Leigh {(1839) 10 A. & E. 398 Reg. v. Comumissioners of Sewers for
Fobbing (1886) 11 App. Ca. 449.
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for the bonefit of the dominant tenemant ; while in the vast
majority of cases it is negative, i.c. to abstain from doing
something,

Claims by custom stand on a different footing, in many Custom.
respects, from those by preseription, though both are founded
on proof of long continued user,

In the first place, a claim by custom does not, and never
did, suppose a lost grant; and, therefore, it can be raised by
or on behalf of persons who could not claim by preseription.
For a grant can only be made to a determinate person or
persons, natural or corporate; a mere indeterminate body,
such as * the inbabitants * of a village, cannot take by grant .
But they can claim by custom %  On the other hand, a not Net to
unreasonable fear that claims by custom on behalf of indefinite profits,
bodies might lead {o serious interference with proprietary
rights has caused the Courts to lay it down, that a claim to
frofits & prendre by custom cannot be good ?, except in the except Ly
single case of copyholders, who, by reason of the baseness i
of their estate, could not formerly claim by prescription 4
Moreover, the Courts have imposed rather severe restrictions
on the extent of the rights which may be claimed by custom % ;
but the strict rule which applies to true incorporeal heredita-
ments, viz. that they must rigidly conform fo types legally
recognized, does not seem to limit the rights which may be
claimed by custom. 1t is indeed only by drawing a clear line
of distinction between customary rights and true incorporeal

! Exeopt indeed by Crown grant, which would iraplieitly constitute
them a corporation. But sueh a grant will not be presumed in the
abseuce of evidence. See Lord Rivers v. ddems (1878) g3 Ex D. at
p- 365 seqq,

1 Fiich v. Rawling (1595) 2 H. Bl. 303.

? Lord Rivers v. Adams (1878) 3 Ex. D. 361 ; Gateward’s Caso (1607) 6 Rep.
59 b. But the severity of this rulo is modified by the admissions that
unincorporated persons may (@) prescribe through a person capable of
teking by preseription (Whkils v. Coleman (1673) 3 Keb. 247}, or (b) establish
a trust against such » person (Goodmen v. Mayor of Swifash (1882} 7 App.
Ca. 633).

4 Feiston v. Crachwoode (1587) 4 Rep. 31 b.

3 Bourke v. Davis (1889) 44 Ch. D. 110 ; Edwards v. Jenking, 1896, 1 Ch. go8.
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hereditaments, that we can reconcile the recent decision in
4. G v. Wright!, with the cstablished doctrine that there
cannot be an easement in gross. Once more, a claim by
custom is distinguished from a claim by prescription, by the
fa