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The Growth of Government Activities Since Confederation

EDITORTAL FOREWORD

Professor T. A, Corry of the Department of Economics
and Political Science at Queen's University was retained by
the Royal Commission on Dominion-Provincial Relations to prepare
a review of the growth of government activities since Con-
federation, analyzing the causes and nature of the development!
and indicating current trends,

The method of presentation and any expressions of
opinion are sclely the ressponsibility cf ithe author, and not
of the Commission,

Professor Corry's study substantiates and illuminates
the following passage from the Order in Council which created
the Royal Commission on Dominion—rrovindial Relations:

" ..a8 a result of economic and social developments

since 1867, the Dominion and the provinciel governments

have found it necessary in the public interest to
accept responsibilities of a character, and to extend
govermmental services to a degree, not foreseen at
the time of Coufederation,"
The author shows that the growth of government activities in
Canada since 1867 paralleled a similar extension in all other
industrial countries, but that it was much more than a mere
imitation of political or social fashions elsewhere; - that it
was a developﬁent bound to accompany the transformation of
simple farm and woodland economies into the complex, integrated
and interdependent industrial society of modern Canada,
Professor Corry argues that in meny cases the enhancement of
govermment activity and the corresponding increase in the cost
of government were inevitable if the personal security, largely
based on family solidarity, of the simple economy was to be
preserved in the new enviromment, and if the potential benefits

avalleble from collective action in a closely-knit society were



ii
to be realized. The conquest of man over nature and the
obstacles of distance and topography, the conservation of
natural resources, the proteétion of man, his crops and his
flocks, against dlseases and pests, the distribution of the
costs of social and physical distress, the protection of
persons against complex and subtle forms of dishonesty possible
in an intricate commerc£a1 worid, all cried for a variety
of knowledge and informed action which the individual was no
longer able to supply. As a result, the state has become an
instrurent of sotial adjustment and control,

In the beginning, each of these developments in
government intervention was undertaken as an experiment in
ad justment to meet changing economic and social conditions.
Some of them may now be regarded as having passed the experi=-
mental stage and proved their social value, Others are
experimental and ocontroversial, subject to revision or
rejection in the light of their operaticn.

The study opens with an introductory section which
outlines the method of approach and notes somwe of the outstanding
characteristics of government activitles in Canada. It also
explains the reasomns for the attendant growth of a great
number of ad hoc administrative boards exercising not only
administrative functions but legislative and judicial functions
as well. It then discusses the question of whether a system
of administrative courts to control administrative discretion
might be preferable. The following sections discuss the growth
of government regulation of various business activities, ana
the expansion of government responsibilities in the fields of
publiec health and social serﬁices.

This study was substantially completed in August
1938, although a certain amcunt of revision has since been done,
and it is based on legislation and develcpments up to, but not

beyond, that time.
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THE GROWTH OF GOVERNMENT ACTIVITIES SINCE CONFEDERATION

T. INTRODUCTORY

The period since Confederation has seen a steadily
accelerating increase in the activities of governments. We tend
to think of this &s an increase in absolute terms, eclipsing in
range and intensity all previous state interference. This, of
course, is quite unhistorical. In all ages prior to the nine-
teenth century, strong gove;nments had interfered quite freely
and generslly, quite arbitrarily in cvery aspect of human affeirs.
Hegarded in proper poerspcctive, the retrcat of the state from
the overhead direction of human affairs was a brief interlude ‘
roughly coincident with the first halfhof the nincteenth century.
The retreat was very marked in Britain. The rapid development
of the United States during this périod was pushed by private
enterprise with governments giving encoﬁragement but little_
dircetion and control., However, on the continent of Europe, state
activity never went into the doldrums to agything like the extent
it did in Englanmd and in the United Statesa

Therefore, when we Bpeak about the increase in the
functions of governmemt, we must adopt as o base-line some point
in this period. The high point in the influence of the doctrine

of leissez faire and the low point in government intervention

lies somewhere about 1850, Little, if any, distortion would be
involved in selecting 1867 as tha date, Since that time, there
~ hes been a considerable inerease in the activitics conducted by
governments but it is an incrcase rclative to the i;madiatoly
preceding period and not relative to all past recorded history,
In 1867, Canads’ had not yot been swept into the full
cu;rgnt o? the Industrial Revolution which has so transformed
th; world, The progress of that movement clsewhere hed led to a

considerable though varying demand for the importation of food amnd

raw materisls, On the basis of ‘this domand, the provinces had



built up an important export trade in timbo; and timber produects,
fish and agriculturc produce - mainly wheat. Those who did not
depend upon the cextraction of these articles for their liveli-
hood were mostly engaged in a pioneer agriculturc. Most of tho
agriculturel communities and, in many casoes, families were still
compelled, by force of circumstance, to practice a high degreo
2f seclf-sufficiency., Roads wsre poor or non-cxistent and the
railway expaension whicﬂ was brecking this mode of life, had got
properly under way only a deocade before Confederation.

Small pioncer industries providod communities witg
the things which wore beyond the ingenuity of the household.
They cmployed local raw matjerials, littlc cepital and very
little highly skilled labour. Industries using imported raw
natcrials or servigg a wider market werc so fow as to be of
small significancc,

Almost all of the population of three and & half million
people were to be found east of the Great Lakes. They lived
in the river valleys and ajomg the coasts of the Maritime
Provinces, in the valley of the St. Lawrcncc and im the peninsula
between Lake Ontario and Lake Huron, Montreal, the largest town,
had a population of somewhat more than 100,900 and only eight
other towns had a population of over 10,000, Thc wast major;ty
of the people lived on farms or in villages and lumber camps;_

The coming of the railways was promoting a more diversified
economy within the separate provinees, But trade, and thercfore
interdependence, between the different provinces had been largely
blocked by tariffs end lack of transportation facilities. The lack
of transportation facilities, the scarcity of capital, and the
absence of developed indust;ial techniques limited oxport tracdae
to a few staple commoditiess

Thus we did not have, at Confederation, dny of the
probloms of & highly specialized and urban industrial economy.
The principal problems of that day were not the difficulties of

social adjustment in a complex society but rather the difficulties



of orgenizing a concerted attack upon nature,

It is not necessary to sketch the contemporary sccne in
order to realize the changes in cconomic and social structurc
vhich have come about in thc last sevonty yoars. It 1s cnough to
say that we have made a pretty convineing conquest of naturc,

In & comparatively fow years of rapid industrial growth, we have
managed to precipitate on ourselves nost of tho problems of urban
industriealism. By mo;ing cagerly into the full currontg of the
Industrial Revolution, we have forsaken our pioncer self-sufficicney
for oconomic interdependecnec. We have not only beccome interdepen-
dent among ourselves on a national scalej; few countrics in the

world arc more deeply committed to the international division of
lobour. .s was inevitable in all the newer countrics blesscd

with abundant natural resources, we have gone in for intonse

spceialization without a corresponding inercese in diversification.

Confederatign came just when laissez faire was at the
pcek of its authority. Thercafter, it becgan rapidly to deecline
end the pendulum swung again towards more agtive intcrvention
by the state in economic and social matters. The fundamental
roasons are not far to seek, The free cconomy, which brought
. about such rapid developmemt, was self~adjusting in & narrow scnse.
But it made no provision for the soeial adjustments which had po
follow what appcared to the sufferers as its capricious act@oﬁ.
The sufferers werc many and when they socured the franchisc, they
leid these problems of social adjustment on the doorstep of the
politicel outhority. Governments have become largely occupliced in
experinonting with solutions for them.

This. inereasc in the functions of government is common
to all western countries but it has not always followed the
semc pattern of development. In those countries which got off to
a slow start in the race for industrial cxpension emd the now
countries recently opened for exploitation, the carly cmphasis
was on state assistance to industry rather than on cxtensive

rcgulation. There arc special reasons for reliance on statg



essistance in new countries.

One nmight hazard the view that Canadians have never
had any fear of or prejudice against statoc action as such. Great
numbers of them havo always been able, thus far, to recall the
origin of thc state. Having seen it constructed and having
watchod it grow, they had thet familiarity which at least dispels
fear. An authority which gives away homosteads and timber limits
is not 11ke;y to arouse contempt whilo its benevolence is worth
cultivating. Thus tho stetc has lacked the awe and mystory with
which age and ccrcecmonial surrounded it in older countrics and it
has nocver had_tho record of bad behaviour which nade nen fear
it in Engleand.

Furthermeore, the opening up of a new country rcquires
nore than individual initiative; 1t requires highly organized
co-operative effort to overcome natural obstacles. Private
enterprise accumulates capital and organization too slowly for
mnany tasks. The state is the only organization which can command
the requireq capital and integrate co-operative effort on a
large scale, Hence it is called upon to assume leadership in
important and urgent devclopment. The building of the Inter-
colonial and the long story of railway'subsidiés are sufficient
illustrations. In a new country, the state is saddled with
positive duties of helping people to help themsclves, Even
though its ultinmate function is only that of a rcferee, it must
turn in and help to build the playing ficld before the game
can begin,

Thus it has becn ensy to get agrecnent on A considerable
range of state action in the name of national development. It has
covered government ownership of railways gnd telcphones,
protective tariffs, bountics end subsidies, the provision of
technical and scientigic services and the pushing of dcvelopmentael

work of various kinds, Jalisscz fairec philosophy, as interprcted

in this country, has never objected to the prineiple of state

promotion of national development, howevor much oppos)tion might



be mwoused against particular expedients which were subsumed
under it.

It should also be noted that the securing of state aid
for industry is much easier in those political units where some
single industry is dominant. When the great majority of people
are engaged in growing wheat, it is easy to get agreement for a
broad programme of state action. It must lend money to famers,
subsidize their schemes’ of co-operation, guarantee loans to the
wheat pools and establish moratoria on farmers' debts. The inner
logic of the demand for severe limitations on state ection is that
the diverse interests in society cannot agree on any broad
programme and each interest fears a strong state which may be
captured by other interests jockeying for adveantage. When large
areas are predominantly concerned with some single industry, that
logic does not apply and it is relatively easy to get agreement
that the state should help people to help themselves. .

This kind of grandfatherly paternalism which distributes
sweetmeats and is sparing of restraint has been a. siriking feature
of Canadian government since COBfederatién. Subject to this

qualification, laissez faire was long regarded as the appropriate

political maxim. It received powerful confirmation in the

everyday scene. The industriou% and tHe thrifty thought they

created the opportunity which carried them forward. The self-made
men who have moulded Canada saw convincing proof of the maxim in
their own success, This belief in a self-reliant individualism

was strong enough to postpone any sorious attempt at state

regulation until the twentieth century and to prevent eny significand
development of social scrvices other than education, until after

the Great War.

It is true, of coursc, that the relatively late develop~
ment of industrialism and faith in the constant renewal of
opportunities in a new country retarded the demand for state inter-
vention of this kind and the diffusion of responsibility incidenta}

to federalism postponed its adoption even after a demand developed.



In the rcsult, we laggod bchind Englend in recgulation of
cconomic life and social services. Whilo we have always made
much bolder use of state assistance to industry, England went
much further than we in providing services, particularly through
municipal enterprisec,

Both Dominion and provincial govermments have shared in
this increase of state activity. Apart altogether from the
intensification of financial difficulties invo}ved, that fact has
complicated the relationship between them. The rapid developmont
which followed Confederation has resulted in an integratcd
cconomic life across the whole Dominion. ZILocal affairs havo
becomo intertwined with nationel affairs at meny points and the
publiec policy adopted towards economic matters in one province
has reperecussions in othor provinces. The division of constitutionsal
authority into tem scparate spheres naturally puts difficulties
in thc way of governmental action, affecting our ecconomic and
social rclationships, which stubbornly refuse to be compartmentalized.
As a result, the different governments come across one another's
paths in a way that was never expected at the time of Confederation.
In devising end operating the mekeshifts, which arc necded to make
effective many of the regulations now thought to be necessary, &
high degree of co-operation is roquired and this, in turm, puts
strain on the relations between the governmcntsEl)

The borderline of economic and politicel action has ncver
cttractod the close attention of Canadian historians and political
sclontists. From the point of view of research, the growth of the
ectivitios of governments is almost an untrodden field. It has
been traversed occasionally by economists in tracing the growth of
perticular industrics, such as railways or the grain tradg. Thus
there are very few sccondary sources available for writing am
account of this phenomenon. A vast amount of research into the
growth of particular activities will have to be done before an
tccuretc detailed ceccount cen be given.

(IT For an account of the way in which these strains maniicst
tkcmsclves, sco J.A. Corry, Difficulties of Divided Jurisdiction,




Owing to the breadth of the field to bc covered, the
limitations of timc imposced and the scatitored naturc of the primaryw\\
sources, it has been nccessary to limit this study almost ogtirely
to an Investigation of the Dominion and provincial statuteos. 1In
2 narrow and formal sonsc, an accurate skotech can be drawn from
these sources. Our constitution, inherited from England, cnsurcs
that the undertoking of any new activity by government shall be
suthori zed by a statuté cnacted by the legislature. It is there«
fore possible to trace out the dbroad nature of new powers conferre@
upon the government and to fix the date on which thcy werc assumed,

However, the limitations of a study based on these
sources must bo pointed out. Firstly, thc statute rarely gives
any clue to the immediate causcs for its cnactment. The discovery of
these would roquire much additional investigation. The most that
can be donc is to estimate the long-run causcs for & perticular
extension of government activity. Secondly, it is not possible to
leern from a statutc to what extent the powers gran%od undor it
hevo been or nre being uscd. Information from other sources
indicates that some of the recgulatory and supervisory powers
rresontly possesscd by provineinl governmen ts are not being
vigorously or cven half-hcartedly cxerciscd, A realistic study of
the impaet of particular regulatory powers would perhaps indiecate
that there was, in fact, no state activity in that ficld., In such
ceses the statute in question represents no more than an aspiration
of thé society, or of certain intercsts within it, which has been
strong enough to work its way td the statutc book But no further,
The statute itself does not say what substance there is in a
particular activity.

Thirdly, the actual examination of the statutes has been
limited in two ways. To some extent, reliance has been pléccd
on the suceossive revisions of the Dominion and provincial statutes.
In the case of all the more important and the morec rccent
cctivities, the zuthorizntion has becn traced back to its first

cppecrance in the statutes. In somec cases the search has not gone



beyond tho rovisod statutos and the dntes thus arrived ot aro
only approximate.

Also, time did not permit of a complotec oxamination of
tho statutos of all thc provinccs. For the purposc in hand, it
gscomed sufficicnt to takc » sampling of provinecs., British
Columbia, Saskatchewan, Ontario, Quebee, and Nova Scotia wero
scloctod as boing foirly represcntative of the differcnt rcgions
with thoir varying ceonomic ~and social charactoristics. Nova
Scotia was selectcd from among the Maritime Provinces because
the more frequont rovisions of the statutes there mnde the desired
information more accossible, whilc Saskatchewan was choson from
emong the Prairie Provinees mainly because its statutes have been
moro recently revised than those of Alberta and Manitoba.

Inquiries respecting particular government activities
were pushed into tho statutes of the other four provinces and no
significant variation from the pattern revcaled by the reprcscnta-
tive province sclectecd for that region wore discovercd. Tho fact
is that & grcat similarity of development in most matters is
shown for a1l the provineces cxamined. Despitc the diversity of
provincial interests, therc has been a considerable likencss
in tho problems of cconomic and social adjgstmant which have
forced themselvos into the political arcna. Bocausc they shared
a common cultural tradition, they fcndod to approach thesc probleoms
in a similar mannor., Innovations in govormment activity werc
frequently borrowod from the United States where tho same
peculiarly North American difficulties had been faced somcwhat
earlicr. Somctimes guite novel devices werc adopted. But once
introduced from whatever source, the provinces and Dominion borrowed
from opne another. This is another rcason for belicving that no
fundamon tal divergenciocs oxist in those provinees which were not
thoroughly studied,

One of thc most important reasons for the increcase in
governmentel activity has been the feilure or, at least, the

loss of bolief in theo cfficacy, of tho older method of social
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rogulation by general laws cnforced by the ordinary courts. In
one field aftor anothor, this kind of regulation has given way
to regulation by the oxeéutive branch of government, The reasons
for this decline arc of first impoftance in any discussion of the
inercasing activities of governmentd. To a great extent, tho
government is taking a plaec which wo have been accumstomed fo
rcgard ac properly belonging to Parliament and the courts,
Consideration should be given to the matter here, even though the
argument gocs rather far afield.

John Locke cxpounded the philgsophy of a limited
government after the Reveolution of 1688, The technique by which
that philosophy was imposed upon political life was specially ]
edapted for the purpose. Basically, it depended upon two things,
First, it required that the power of law-making should be external
to the government, Parliement which, at the time, was representative
of those who wanted severe limits on government activity, met that
necd adequately. Thus, all laws required the sanction of Parliament,
Secondly, i% required that the final interpretation of the law
should be lodged with some body externsl to thegovernment. TFor
practical purposes, he who gives the ultimate declaration of
meaning, scts the measure of the law., A government which is to -
be limited must not be permitted to Interpret the laws it executess
Here the Common Law Courts, which had dovcloped a tradition of,
tenderness for the rights of Englishmen and of hostility to the
Crown, were trustworthy agents, As long as they could be staffed
by judges who clung tc the philosophy of limited govermment, the
safeguards were complete.

A pretty comprehensive application of this technique
was made in Englend ip the eighteenth, and through much of the
nineteenth, centuries. Along with the other British Colonies, we
inherited it. Its rigorous application, however, depended directly
upon closce adhercnee to the philosophy of limited government. As
long as the main object of law and gpvermment was to play the

referee between conflicting interests and desires of individuals,



the system would work without serious modification. If the

only important purpose of the state was to restrain individuals from
doing certain anti-social things while they worked out their own
self—sufficiént lives, it was a highly sucoessful system. Thc law
could defirne fairly precisely the margins of undesirable conduct
and the courts could mcte out punishments which would have a
deterrent cffect, Even if it was necossary to arm officials,

such as police officerg and customs officials, with restraining
rower, tho limits of their power could be sharply marked out and
any over-stepping made subjest to punishment. Tho "negativen
statc, which aids its citizcons almost cntircly by restraining
them, neceds no other methods,

The object of limited government is to maximize indivi-
dual frecdom. No doubt the most serious single threat to frgedom
comes from arbitrary governments exercising extensive powers,

The supremacy of Parliement and the pervasive rule of law,
enbracing citizen and official alike, which constitute an effective
check on governments, are not to be lightly relinquishég}and theix
importance should not be lost sight of in the course of attempts

to use thec state as an instrument of social ad justment.

However, this systecm is bound to be subjeet to much
qualification and revision if and when it becomes desirable for the
gtate to assumc many "positive" functions, in addition to the
"negative™ oncs. In the following sections of this study,
reasons arc set forth for thinking that the underteking of a wide
varicty of poéitivo funetions is incvitable in this more complex
socicty. These rcasons may or may not be convineing, For the
moment, it is -assumed that they arec,

As soon as positive and concretec objectives of state
action were established, government by Parliament and the judieiary
began to work badly in thesc new soctors of state action. Parliameni
had always bocn sble to disecuss the rules of Pfair play intelligently.
But when it attempted to prcscribe the detailed steps to be takon

to achicve a desired rosult in a complex and _ill-undarstaad
[2] Sco G.H, Hewart, Thc Now Dospofésn. '




environment, it floundercd. The day to day strategy in such
matters is a task for experts. It frequently requires revision
whon Parliament is not sitting. And even when Parliament

is sitting, the manifold tasks, saddled on it by the general
increase in government activity, prevent it from having the time

to work out the technicel detail of a poliecy. As a result,
Farliament is more and more compelled -to lcgislate in general

torms, outlining thc broad statemont of policy, while 1t delogates
the framing and cnactment of rulcs and regulations to an
administrative body conccrncd with oenforeing the policy. Parliiament
may excrciso close or loosc control, or no gontrol at ell, over
edministrative performance of this function. It is being rocognized
thet administrative rulc-meking has como to stég)and thoe debato

i1s turning to the question of adequate means of contro{f)

The reasonswhy the exccutivoe cenecroaches on the eourts in
the interprctation and application of these positive measures arec
more complex, It must first be noted that most positive programmos,
whether of governments or of individuals, roquire that someone
should give his daily and undivided attention to their advanccment,. '
Thus government officials are charged with rceching the positive
goels of public policy - the scheme must be administered. It is
of the essence of suceessful Betivity in the cveryday world that
thore should ba continuous adjustment and rcevision of tactics in
thg light of continually chenging situations. Neither Parliament_
noy anyonc clse can forescc £ll the possiblc obstacles in.advence,
and provide specific powers for mecting thom. Thus, the official
charged with advaencing a positive programmc must have considereble
discretion or frecdom from rTules.

If the substance of the exercise ¢f his discretion is

10 B: subjecet to review by the ordinmary courts, it is necessary

{C] ©¢.8. sec Hewart, Op. Cit. DPe 76,85

(4) Soce generally, The Report 6f tho Committec on Ministers?
Powers, (Lomdom, H.M, Stationery Office, 1932) Cmd. 4060; Willis,
Parliameptary Powers of English Government Departments,
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that the court be fully aware of the environment in which he

works, the policy he secks o enforce apd not unsympathetic

with its aims. In the nature of things, it will be only

occasionally that the courts can meet all these roguirements.

It is not possible for a court, charged generally with law

enforcoment, to have expcrt knowledge in those varicus fields

vwhere officials cxercige discretions. Moreover, it is cxtra-

ordinarily difficult to get a truec piciure cf that cunvironment

bzfore the courts, They will always take judieial notice of

notorious homely facts of which everyonce is awore, They will

hear cvidence when the witness c¢an swear to the testimony of

hig own scnses. But a trueo picturc of the complex social

environr at o? today cannot e got on the reccord by eithor of

these methods, Any description of it always relics heavily

on hercsay evidenco, and contains a varicty of inferences supplied

by the logical rather than the scnsory faculties, In many cases,

the court cannot get & satisfactory picture of *he social

environmont under the rules as to the admissibility of evidenco,
Frequently, the court is equaliy in the dark as to

the soeial policy of the legislature, vhich the official is

trying to onforce. Generally speaking, the courts rcfusc tg go

beyond the words of the statute in a scarch for its mcaning.

The words themsclveos seldom givo a sufficiontly clear indication

of the aim of complex lecgislation and logie-chopping over the

details of the context may oven give gquitc & misleading viov of ite.

A very difficult quostion of law cnforcoment is thus raiscd, It is

glmost impossible for the draftsmon to give an adoquate translation

of aim and purpose in the substantive provisions of involved

legislation, At the same timo, the rcfusal of the court to leave

the four corncrs of the statute and embark on & =carch through

vagud materials for tho precise purpose of the statute can readily

be understood, It recoils from the idea of submitiing individual

rights to a process in which guesswork is inwolved,



However, experiments in social adjustment such as we are
conducting in the present century, necessarily inwlve a good
deal of gunesswork and they are likely to continue. Individual
rights must slways compromise, somehow or another, with social
expedience or be submerged, The court, because its principal
function is the mainterance of order, on the basis of established
social relationships, is bound to think largely in terms of a
static soclal situation. It is not predisposed. to lock for
disturbing and experimentsal aims on the part of the legislaturg and
frequently it does pnot see the real purposa. of the legislatieé.)

Tinally, the -courts are, by virtue of their functiom and.
thelr tradition, strongly conservative forces in the societye.

This is not at all to be deplored; both conservative .and innovating
forces are necessary, The official, charged with doing someth%ng
aboyt a soclial malad justment, represents the innovating forces,.

If he is made directly subject to the control of the courts, there
is grave danger, in meny cascs, that the objects aimed at will be
frustrated. In the circumstanccs under consideration, the courts
aie not suitable bodies for deciding whether the decision of the
official was right or wrong.

Tﬁe result has been that, in most of the activities of
government to be discussed in this study, en administrative
aufhority has been provided to carry out the policy of the
jegislature. It is armed with discretionary power amnd frequently
has a considerable power to adjudicate upon contentions between
itself and members of the public. Sometimes, these administrative

authorities are merely branches of particular government departments

- and somctimes they arce formaelly, more or lcss, autonomous boards

{5) PFor a further discussion of this aspoct of the subjcet, see
corry, Administrative Law and the Interprotation of Statutes,
(19561, 1, Toronto Law Journal, £Bb, For a spceific 1lIustration
of the difficulty, sco Jennings, Courts & Administrative Law -
Thc cxpericnec of English Housing Iecgislation, (1936) 49 Harvard
Law Roview, 426,
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or commissions appointed by the government, The justification of
such authorities is that they can bring expert knowledgs of the
particular activity to bear on thoir task. They understand the
environment. As nominecs of amn exccutive, responsible to the
logislature, they cen be kept acquainted with the policy of the
legislaturc and, gencrally spceking, thoy are sympathcetic towards
thc policy.

Naturally, thcse qualifications invelve certain weaknesses
in other dircetions., They are likely to bc so bent upon reaching
the objecetivos in question that they will tend to weight the scgles
egainst the protesting individual who stands in the way. They de
not always rcfrain from using their discrction in an arbitrary way.
Thercfore, the courts being, atove all eclsc, cxperts in the
principles of fair play, arc genocrally ~ and quite properly - given
a limited power of review over the decisions of these administrative
authorities, This review is not ardinarily for the purpose of
saying wvhether the substonce of the administrative decision is
right or wrong but rather to make sure that the authority in
question observes certain rules of fairness in the course of rcecaching
its dccisioéf) In =ddition, an appeal to the courts on quostions
of law is frequently given.

Generally spoaking, administrative powers of this kind
inercase as they do bcceausc the socicty is demending cxpert sction
which Parlisment and the courts cannot supply. Other factors enter
in particular cascs. Somctimes, as for exomple, in the case of
old age pensions, it is desirecd tg »Tovide a cheap method of
deciding the claims of applicants. In workmen¥®s compensation
crses, a speedy as well as cheap method of deciding claims upon
the fund is desired because few disabled workmen have rescrves which

encble thom to withstand an cxpersive and lengthy course of litigatiorn

(6) The relation betwoen the courts and these administrative
bodics is discusscd extensively in Dickinson, Administrative
Justicg end the Supromacy of Law., Sec also Landis, Administrative
Policics and the Courts, (1938}, 47 Yale Law Journal 519,
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in the courts, Other supplementary reasons could be given, most
of which arise out of the fact that the approach and procedure
of the courts are not adapted to these situations,

As already pointed out, it would be a mistake to think
that the growth of administrative discretion is not attended with
serious dangers, These have been clearly pointed out from time
to timeEV) Power in the hands of its possessors is easily
confused with right. The individual is always at a disadvantage
in contests with the state because of its immense resources and
because of the various privileges and immunities which are stiil,
without any sufficient justification, the prerogative of the
Crowg?) One of the most important problems, ¢onnected with the

conduct of government todey and in the immediate future, is to

ensure that official discretion is restricted to those situations
where it is necessary for the furtherance of the social policy in
hand and that it is limited in such a way as to reduce the risks
of abuse to a minimum, ‘

In the result, we have, at present, a haphazard collectio
of ad hoc¢ administrative bodies, exercising what are substantially
judicial functions, These functions are not exercised according to
any principle and the only uniformity of procedure which they
cbserve is forced upon them by the power of the courts to review
the fairness of their procedure, However, because this minimum of
procedural requirements is not prescribed to;them by their own
constitutions, failure to observe it cannot be relied on as
an invalidating circumstance in proceedings before the administrati:
agency itself but can only be attacked by a geparate action in the
c¢ourts, This contrasts strangely with the situation in the
European countries, which are outside the tradition of the English

(7) Hewart, op., cit,; Allen, Bureaucracy Triumphant; Report of the

Committee on Ministers! Powers, op, c¢it,

(8) Allen, op, cit.; Robinson, Publi¢ Authoritiés and Legal
Liability, Introductory Chapter by 4, H, Morgan,
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common law, These couniries never espoused the full logic

of the theory of limitod government and moderm representative
governments there inherited substantial royal powers of dispensing
justice through aédministrative agencies., This led easily to the
establishment of permenent administrative courts, epplying

a uniform set of principles end dealing with all disputes between
individual citizens and officials according to asteblished rules
of procedurs. .

This is probably a less expenéive method of controlling
or providing for the control of public administration, when it
intervenes in the daily life of individuals as much as it does now.
And, in Frence, at any rate, the administrative courts appear fto
strike a balance betwsen thec claims of public policy and the rights
of individuals, which is, at least, comparable-wifh that arrived
at by our systeif) t is 1o0ssible that we could effect a
substantial economy by rationalizing our system of administrative

(190)
Justice without losing any.of the values which we rightly cherish.

(9) Rebingon, op. cit., introductory chapier; Port, Administrative
Law, c. VIIT and at prp. 329~30; Allen, op. c¢it. at pp. 2-3,

(10} There is some congtitutional diffivulty over provincially
appointed administrative bodies or tribunals of this type. Secticno
96 of the British North America Act provides that the judges of the
Surerior, District and County Courts shali be apvointed by the
Dominion. 1In a number of rases, the suthority of provincial boards
has been attacked on the ground that they were, in reality, Superior
Courts and therefore invalidly corstituted, e.g., sce Tremblay v.
Kowhanko, (1920) 51 D.L.R., 174; Attorney-Géneral of @ucbec v. Slaneu,
(1933} 2 D.L.R. 28%; Re Torcnto Railway Co. Ve City cf Toronto,
(1919} 46 D.L.R. 547; VWinnipeg Elcctric Railway Cc., v. City of
Winnipeg, 30 D.L.R. 159; Kerr v. Wiens, (1937) 2 D.L.R. 743. Thus
far, no tribunal, which has mainly administrative duties, has been
held to bec a Superior Court. Scce Martineau v, City of Monireal, 1932
A.C. 113 and City of Tovonto v. York Township, 1938 A.C. 415, as
well as the first group of cases cited above, The courts have
rcecognized that the bedies which have come before them are primarily
administrative. The provincial courts have also said that the mere
fact that such tribtunals are charged with some judicial functions
does not, of itself, transform them into Superior Courts and that
there is no objcétion to their exercising judicial powers if these
arc necessarily incidental to the performance of their administrative
functions. Sce Tremblay v. Kowhanko, City of Toronto v. York
Township, (1937} i DuL.R. 175,

However, in City of Toronto v, York Pownship, recently before
the Privy Couneil, thecir fLordships refrained from endorsing an¥y of
these statements. At the same itime, they made statcments which,
taken literally, deny that provincially appointed woards are
compatent to exercise judicial funections. If thesc statements are su
inflecation of the attitude likcly to be tekcn by the Privy Council,
far-rcaching conscquences for many provinecial boards are involved,
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That, however, raises many compleX issues, such as
the question how politicel institutions, which work admirauly
in the society which devised them, will work if transplanted
to a different political and social environmont. Such matters
cannot be discussed here. All that can be said with cortainty
1s that administrative agencies, which maeko dccisions of a .
substantially judieial nature, affecting the rights of individuals,
should be obliged to adopt a uniform code of procedure, designed
to cover certain minimum requiremcnts.

Twoe different methods are availablc for outlining the
increasc of state activity. One is to divide the time which has
elapsed since Confederation into significant periods and then

discuss the advance of state action in relation to the gcneral

{Footnote 10 conttd)

In order to carry out the policics whoso execution has been assigned
to them by the provincisl legislatures, almost all of them must make
some determinations which are undeniably judicial in character, If
all grants of such powers to them are ultra vires, the cxecution of
many provincial legislative policies will bec sariously hampered,

A possibility of further complication lies in the fact that
there is considerable uncertainty as to what is a judicial functiona.
An entirely different line of authoritics in the English courts in
recent years has been expanding the meaning of "judicial" actiony
Seec Rox v, The Electricity Commissioners, (1924) I K.B. 171l: ReX Ve

London County Couneil (1931) 2 K.B. 215: Rex v, Minister of Health,(lo%

2 E«Bs 983 (1931} A.C. 494: Rex v. Hendron Rural District Couneil,
(1933) 2 XK.B. 696. Thc broad result of these cases may be summed
up by saying that eny person or body which has a pawer to make
decisions affceting the rights of individvals is bound to act
judieially, BSuch an cxtonded definition of judicial action covers
a good deal of what has long bscn thought to be esscntially
administrative.

0f course, a distinction can be taken between maintaining a
judicial tomper in the course of any kind of activity and the °
performance of an ossentially judicial function. Sec Shell Cog of
Australia v. Federal Commissioncr of Taxatjon, 1931 A.C. 283,
Whether that distinetion will be teken and if so at what point, is
not elear, Pcrhaps thc courts will never apply the rcasoning of
this scperate line of zuthoritics to an analysis of the naturc of
the powers of provincial boards. On the other hand, tho courts
do not look with favour on any considerablec discrctionary powers
in thce hands of administrative bodies and thcy may take advantage
of eny evailable prcccdents for rcstricting the grant of such
powers, If the courts should imposc scverc rcstrictions in this
way, it will beocome necessary to consider very carcfully the place
of edministrative justice in the scheme of government.
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situation in each period. The other is to isclaete types ef

state intervention and then follow the development of each
sepaerately throughout. There is a great degl to be said for the
first method as being the most illuminating, However, as already
pointed out, the intensive research, whioh must precede an attempt
to weave the story of growing state aotivity into the genera;
history of ocur development, has net yet been done., Moreover,

new types of state intervention seldom spring, fully armed, from
the statute book at a partioular moment. Frequently, there is a
considerable period of trial amd error in the search for an
effective technique, And also, there continues to be & plecemeal
adaptation to new problems and chenging conditions. This makes

it difficult and ponfusing to bresk the contimuityof the. SVOTY 3u -
order to deal with & particular period as a whole. Therefore,

the latter method will be used in this discussion.
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II, REGULATION OF MARKETING

The purchaser of goods in 1867 had to bear in mind the

maxim caveat emptor and make his own judgments on the quality end

goundness of the article. Cautious persons would insist upon a
specific guarantee of qpality. Even the lncautious got some
protection from the common law provisions as to merchantable
quality and oorrespondence of the article with the description
under which it was sold. By law or by special contract, a buyer
might secure a right to proceed against a seller for failure to
fulfil his obligation. However, such a right could only be en-
forced by litigation - a hazardous adventure in any case and
not a practical course of action in the mass of the smaller
trading transactions. ‘

The nature of trade in 1867 was such that it did not
seem unreasonable that buyers should be left to rely on their wits
_and general rules of law, Neighbourhood trade was the rule and
the typical buyer-seller situation was on all fours with the
horse trade. Neither one could monopolize -the knowledge of
market conditions to the disadvantage of the other, In the vast
majority of transactions the parties met face to face with the
article or, at least, a sample lying before them. Most commodities
were of a simple kind and quality could easily be judged by the
senses. Generally, this equality of bargaining position wasg
supplemented by personal acquaintance between the parties - one
knew whom to trust and whom to suspect, These informal controls
are inherent in local exchange.

Of course, even at this time there was a considerable
body of trade which did not confomm to this simple pattern.
Surpluses of etaple products were marshalled for export where

the lack of standard grades cut both demand and price. The nature



of the economy was changing rapidly. Production was increasing
in quantity and diversity and thus demanding an extension of the
area of exchange. The rapid development of railways and the
growth of towns and cities made possible a greater volume of
exports and the development of home markets which were no longer
limited to the neighbourhood. As manufacturing grew, raw pro-
ducts had to be assembled for processing. Manufactured goods
not only increased in variety but the application of sclence %o
industry resulted in a great number of products with respect

to which the testimony of the senses was no longer a reliable
guide to their nature and quality. | ‘

Two main problems emerged as a result of these
revolutionary changes., In the first place, distant markets
could only be reached by the interposition of middlemen with
serious results for the old equality of bargaining posit;on.

It turned here to the disadvantage of the small producer of
natural products. He had now to trust his pfoduce to men whom
he frequently did not know and who possessed, as against him,

a monopoly of the knowledge of market conditions., One need not
say that a significant proportion of middlemen are dishonest,
The mere fact of their superior strategic position gives rise
naturally to distrust and guspicion and bonsequently to pressure
for recovery of approximate equality through government inter-
vention,

When natural products are assembled for distribution
in distant markets, the fact of wide disparities in quality and
the lack of any accepted standards of quality involves wasteful
and inefficient methods. There is a lumping of all the produce
from a particular area to the detriment of the producer of the
superior article, Sir Joseph Flavelle has given us a striking
Picture of the chaos which thig practice produced in the butter
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(1)

trade in the seventies.” It not only discourages the product-
ion of superior quality; it hampers trade in the product at every
point because no one can be sure what he is buying and it depresses
demand because consumers turn to other goods. In the economy
which developed in the nineteenth century, reliable standards in
the products which mov;d to distant markets became almost as im-
portent and necessary as an honest currency.

Sceondly, the increase in sophlsticated products created
another problem of marketing in the field of distribution, The
quantity and variety of packaged goods offered to consumers
multiplied, A plethora of produdts appeared, the quality of
which could only be determined by complicated scientific tests.
These found their way down the channels of distribution without
dealers or consumers having any means of assurance about their
quality. The informal controls which had operated in the neigh-
bourhood market broke down here also, Their failure opened the
way for frauds on the consumer, frequently combined with dig-
astrous effects upon his health., This inevitable damper on
a growing trade was injurious to everybody and the exploitation
of the situation by dishonest manufacturers and ddwlers penelized
-the honest ones. This situation slowly created a demand for
state intervention to facilitate trade and restore equality of
bargeining ‘position,

The measures of government inteévention calculated to
control these abuses in the distribution field will be considered
first. The control of the adulteration of food has been a problem
of urban society in all ages. Cities, both ancient and modern,
have always had their inspectors for the enforcement of pure food

(2) |
laws, The informal controls of the neighbourhood market will

P

(1) Innis, The Dairy Industry in Cenada, 1937, pp. 34-6,

(2) Muntz, Urban Sociology, pp. 430-1.
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not work when a certain size and mobility of population are
reached. It was not until the arem of exchange was greatly
extended that the matter began to require the intervention of
central rather than local government. It is significant that
the Americen states did not begin to enact pure food laws
until 1847 and that federal pure food laws in the United States
did not come untill 1906; after a great expansion in inter-state
commerce.(s) In Carada, the federal government intervened
earlier. In 1874 an emendment to the Inland Revenue Act made it
an offence to sell any adulterated article of food or drink with
knowledge of its condition.(é) The definition of adulteration gilven
therein indicates that the new provision was intended largely as a
health measure. Inland Revenue officers were given power to take
samples of intoxicating liquor for the purpoéz of determining their
Quality and, as if by an afterthought, they were authorized to
take samples of food as well, Government analysts were to
dstermine the quality of the samples as = preliminary aid to
enforcement.

These provislons were consolidated in the Adulteration
Act of 1884 5)'Which coversed drugs and agricultural fertillizers
as well as food. The Food and Drugs Act of 1920(6) supplanted
this earlier act and extended its scope in two ways. It defined

adulteration so as to include unreasonable variastions from a

(3) Ibid, pp. 431-2.

(4) Statutes of Canada, 1874, ¢.8, ss, 14-24,
(5) Statutes of Canada, 1885, c,.67,

(6) Statutes of Canada, 1920, ¢,27,
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(7)

standard of quallty to be fixed by the Governor im Council,

It also contained detailed provisions against misbranding and

false labelling. That is to say, the act was no longer merely

a health measure., It was also designed to curb frauds in the

gsale of food and drugs through the technique of government

inspection and analysis of samples,

As the number and complexity of products increased and
the area of their dlstribution extended, Parliament went on making
gpeclal provision for curbing frauds and ensuring some equality
of bargaining position, An extension of the principle of the
pure food laws was made in 1907 covering all meat and canned foods
going into inter-provincial tradeES) The meat packing and fruit
and vegetable canning industries had by this time become of very
congiderable Importance in Canada, In the previous year, the
existence of shocking practices in the Chicagc meat packing in-
dustry had been.revealed. Congress had already acted to impose
supervision on the industry. The Canadian Government introduced
similar legislation, partly because an investigation had unearthed
unsatisfactory conditions in the industry, partly because the
alarm of the Canadien public was injuring the packing and camilng
industries and partly because it was deemed neeessarﬁ in order to
hold foreign markets.g It was quite clear that under factory
conditions of production and the circumstance of widespread dis-

- tribution, the only satisfactory regulation wasg to inspect the
packing and canning process. Thérefore government inspectors were
put into all packing and canning establishments doing an inter-

provincial or export business. Somewhat similar legislation

(7) Ibid. ss. 14 ss, 1 (a)and 5.3 (g).
(8) Statutes of Caneds, 1906-7, ¢,27,
(9) House of Commons Debates, 1906-7, p.408 et seq.
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respecting dairy products, live stock products, fresh fruits and
vegetables, honey and maple syrup has been passed. It also pro-
vides protection for the consumer, but in large part, its purpose
is to protect and encourage the producer and i1t will be dealt
with under that heading.

Inspection of all petroleum and napthe sold in Canada
was mede compulsory in 187410)and 1893(11)respeetively. The
buyer of gas for domestic use cannot judge its quality and he
cennot test of the accuracy of the meter. Thus a system of

(12)

gas and gas meter inspection began as early as 1873. %15)
system of inspection of electric meters introduced in 1894

testifies to the increasing consumption of electricity and the
similar difficulty of testing the accuracy of the meter. Water
meter inspection did not come until 1905(14)because it was
not until the turn of the century that the use of water mefers
supplanted the earlier custom of supplying water at a flat rate.
The fraudulent labelling o% a§ricultural fertilizers
wag struck at by Parliasment in 1884, o In 1886 all menu-
facturers and importers were required to send samples to the
Minister of Agriculture and analysts and inspectors to enforce
maintenance of quality and honesty of labelling were provided.(lﬁ)
Registration under a specific humber assigned by the Minister of

(17)
Agriculture was made compulsory in 1909. A similar structure

(10) Statutes of Canada, 1877, ¢.l4,
(11) Statutes of Canada, 1893, c¢.36,
(12) Statutes of Canada, 1873, ¢.48,
(13) Statutes of Canada, 1894, o.39,
(14) Statutes of Canada, 1905, c¢.48,
(15) Statutes of Canada, 1884, c,37.
(16) Statutes of Canada, 1886, c,67.
(17) Statutes of Canada, 1909, c,.16,
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of regulation providing for registration, honest marking,
standards of quality with inspectors and analysts to enforce
them, was set up for seeds in 1905(18) and for commercial feed-
ing stuffs in 1909.(19) By the begimning of the twentleth
century the supply of seeds for various purposes had become a
specinlized trade. Misleading advertising was used to push the
sale of seeds of infef&or quality. Insufficiently cleaned seed
wag being distributed by dealers and noxious weeds were thus
being spread over the country. Shortly after a considerable .
quantity of fall wheat had been distributed as spring wheat,
Parliament enabled the government to take a measure of control
over the marketing of seeds by dealers.(ao) Similar abuses were
being perpetrated by manufacturers of "stock foods", who mixed
chaff, sawdust, moss, and other materials in their loudly touted
products,(zl) In the extended market, the undoubted right of =a
multitude of small purchasers to pursue their common law remedies
in the couvrts was no cure for these abuses., The only effective
means of conirol was by a system of registration, standards and
inspectors to reach the difficulty at its source, And, of course,
once the government invites people to rely on government stand-
ards in a commodity, it has a duty to see that they are enforced
in the trades.

The above cases of govermment intervention to proteét
the consumer all came from the federal field, Similar conditions

'moved provincial legislatures to similer action in their fileld,

(18) Statutes of Canada, 1905, c,41,

(19) Statutes of Canada, 1909, ¢.15,

(20) House of Commons Debates, 1905, pp.328-3.
(21) House of Commons Debates, 1909, p.5209,
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The earliest attempt seems to have been to prevent the sending

of skimmed, sour or tainted, or diseased milk to cheese and butter
factories, Ontario(za) and Quebectzs’ tried to prevent such
practices by threat of penalty as early as 1868 end 1870 res-
pectively. However it was not until the early years of the
twentleth century that they provided for dairy inspectore with
power to' inspect farmers' premises.(24)

From the nineties to the twenties was a period of great
increase in government intervention respecting the dairy
industry. The subjection of cheese and butter factories to a
system of licensing end inspection for the purpose of regulating
quality of product and sanitary condition of plants, the
establishment of grades of milk and cream (made feasible by
the invention of the Babcock test), the requirement of dairy
school certificates in order to qualify as tester, grader or
fhead maker™ in a factory are the specific innovations of greatest
importance. These prbvisions appear in this period in sll the
provinces examined., Of course, they were in part designed to
protect consumers from frauds. They were also part of a pro-
gramme for Improving and increasing production for export
mnarkets, And they were hastened by a growing knowledge of the
relation between public health and the food supply.

In fact, most of the early provincial interferences
on behalf of the cousumer were of the public health type. At
Confederation, health was almost entirely a responsibility of
local governments, bBut as the significance of the food supply

became clearer and as the purchase of prepared foods displaced

(22) Statutes of Ontario, 1868, c,33,
(23) Statutes of Quebec, 1870, c¢.30,

(24) See e.g. Statutes of Ontario, 1908, ¢.55; Statutes of
Quebec, 1921, ¢,37; Statutes of British Columbia, 1920,c, 23.
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home growing end/or processing, the provincial governments
gradually moved %o leadership and control over municipal regu«
lations. That movement will be discussed elsewhere. What should
be pointed out here is that the provincial governments continually
inoreased the powers of the municipalities to test milk supplies,
inspect the sanitary conditions of stables, and test cows for
disease and at the same time it brought the activities of local
officers under provincial supervision.(zs) Simller powers res-
pecting meat and slaughter houses went hand in hend with those
respecting milk, Provincial 'action respecting bread and bakeshops
begins about 1910, although Nova Scotia had entered the field as
early as 1884.(26 Standardg of weight and quality and specifie
markings were provided for énd municipal licence and lnspection
subigg? to control by the provincial Board of Health were insisted
on.

Other provincial interventions for protection of con-
sumers relate to what may be described as gadgets. In the twenties,
Ontario, Saskatchewan and Quebec intervened to ensure certain
standards of quality in lightning rod systems, The executive
was given power to establish standards, provide inspection, and
enforce compliance.(aa) About the same time, British Columbia,
Saskatchewan and Ontario established a system of inspection for
the sale of electrical equipment. Provincial officials must be

(29)
satisfied of its soundness before it can be sold in the province,

(25) See e.g. Statutes of Ontario, 1896, ¢,63; 1911, ¢,69,
(26) Revised Statutes of Nova Scotia, 1884, ¢.73,

(27) Statutes of Ontario, 1910, ¢,95; Statutes of Quebee, 1911,
¢,40; Statutes of Saskatchewan, 1924-25, ¢,31,

(28) Statutes of Ontario, 1921, c,84; Statutes of Saskatchewan,
1921-2, c,67; Statutes of Quebec, 1928, ¢,63,

(29) Statutes of British Columbia, 1922, ¢,.23; Statutes of
Saskatchewan, 1928-9, c,.4; Revised Statutes of Ontario,
1937, ¢,62, 8.87, _



This last is an excellent example of a sophisticated
article., The average purchaser is quite unable to judge as %o
its safety or durability. Of course, supervision in this case
is not solely directed to prevention of fraud., Faulty electrical
equipment is also dangerous to life and property. Therefore,
these regulations have a police aspect as well, In this respect,
they are similar in objéct to the wide power of administrative
supervision over the menufacture and gale of explosives which the
federal government possesses under the Explosives Act of 1914,
Explosives can\be a widespread threat to life and property and
the contribution which scientific knowledge can make to safe
manufaéture and use of them Jjustified government intervention to
ensure that that knowledge was used.(SO)

Another extension of government supervision for the
protection of the consumer is to be found in the Coal Sales Acts
of Alberta (31)and British Columbia.(SZ) These acts requlre
that all collieried shall be registered and that coal shall only
be sold under its registered name, They authorize the Ljieutenant-
Governor in Council to establish grades of coal and a system of
inspection, '

The difficulty of assembling the products of a large
number of small producers in order to transport them to the distant
merket has already heen pointed out. It bears most heavily on
the small producers of primary products - in Canada, agricultural
produce and fish, Govermment intervention in this field is
designed mainly to assist them, though of course, it is also
aimed at assuring quality to the consumer and at facilitating all
dealing in such produce,

(30) For the reasons for introducing legislation on explosives,
see House of Commions Debates, 1914, pp.3587, 3861,

(31) Statutes of Alberta, 1923, ¢,31; 1925, c¢.21,
(32) Statutes of British Columbia, 1931, ¢.38,
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The small unorganized producers of primary produets
know little or nothing about the conditions of market demand
beyond their own cormunity, They know that a better article should
command a better price, But many of them lack the knowledge and
initiative to improve quality in order to capture markets and
where all produce; good and bad, from a particular area, is
lumped together in the assembling process, there is little incen-
tive to learn or to try: The failure to gain or to keep lucrative
markets turns into resentment against the middleman and his super-
ior strategic position in bargaining. Naturally, the latter always
takes advantage of his superior position and sometimes he makes
use of chaotic market conditions to defraud the producer.

The efforts of Canadian govermments to deal with this
situation have gone through at least three stages, The first stage
from 1873 to 1900 coincides roughly with the long period of
agriculturel depression, In this period, governments restricted
their efforts mainly to education and developmental work, trying
to encourage and assist farmers to use better methods and to
increase and improve production.(SS) During this period,
scientific agriculture made great strides in other parts of the
world and it became clear that, in order to hold home markets and
to capture export markets, it would be necessary not merely to
improve quality generally but also to give specific assurances of
quality and to put up the produce in an attractive form., In the
period dating roughly from 1900 to the onset of the depression in
1930, thig realization led to the introduction of government grades
of quality, standard packages mnd a system of accurate marking in
a variety.of products, Compliance was enforced by a system of

inspection by government officials, It was supplemented by a

(33) Cenada and its Provinces, Vol. IX, p.l80.
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variety of other compulsory measures, such as inspection of
cheese and butter factories, _

The Dominion led in this movement towards standards
in natural products because of the importance of uniformity and
its exclusive constitutional power to regulate export trade, where
the need had first been felt, With the increasing importance of
the home market and the necessity of giving the Canadian producer
an even break in it, the Dominion sought to extend its grading
systems to domestic trade. Interpretation of the constitution by
the courts showed that its legitimate efforts in this respect were
limited to inter-provincial trade.(54) This led to special legis~
lation by many of the provinces in an attempt to validate the
Dominion statutes and regulations for the purpose of controlling
intre-provincial transactions,

During this period, of course, the governments con-
tinued and intensified their developmental work, They made little
attempt directly to redress the balance of bargaining position
between producer and middleman, Strict regulation of stock yards
and the commission merchants operating therein was undertaken by
the Dominion in 1917. After the investigations into the fruit
trade under the Combines Investigation Act in 1928, scme provinces
introduced legislation imposing some added obligations on
commission merchants.(SS) This was merely a change in the law
and not an increase in govermment activity. Encouragement was
given by govermments to producers' co-operatives in their effort
to deal with the problem of the middleman, But the main emphasis
in government activity in this period was on the establishment
of standards to bonus the competent producer and facilitate

marketing,

(34) Rex v, Manitoba Grain Co, (1922), 2 W.W.R. 113; Rex v,
Collins (1926) 4 D,L.R. 548,

(35) Statutes of British Columbia, 1926-7, c.54; Revised
Statutes of Ontario, 1927, ¢,270.
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The third stage began with the depression in %the
thirties. It has been marked by an attenpt to go beyond the
maintenance of relisble standards of quality in a free market in
which the middleman dominates the channels of assembly and dis-
tribution., The dissatisfaction of British Columbia fruit and
vegetable growers with the achievements of voluntary co-operation
~and the collapse of the ;heat pools reinforced a growing demand
that the state should organize and control the market for
primary products. This demand was also strengthened greatly by
the catastrophic fall in the price of primary products, The
spectacle of sheltered industries and trades escaping the ravages
of the depression as a result of tariff protection and other
state aids made many producers of natural products determined to
get under the umbrella also, A state which provides special
privileges for particular groups has no effective answer ho
similar demends from other groups. The Natural Products Market-
ing Aet of 1934 and the provincial legislation supplementary
to it was the result,

An outline of the specific activities undertaken by
governmenﬁ% in the second and third stages may now be given. A
wide variety of natural produets'are now subject to compulsory
grading and inspection for export and inter-provincial trade
and in some products all domestic trade is covered by the regulationsg,

The provisions respecting inspection of meats and
canned foods which were introduced in 1907 have already been
mentioned, The Dominion Parliament mede provision for compulsory
gradin%sg?d ingpection of live-stock and live-stock products in

(37) (38)
1917, pickled fish in 1920 dalry products in 1921,

(36) Statutes of Caneda, 1917, c©.32,
(37) Statutes of Canada, 1920, ¢.48.
(38) Statutes of Canada, 1921, c¢,.28,
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root vege%zg}es in 1922, (29) maple produ?ZZ)in 1930, (40)honey

in 1934, and all vegetables in 1935. Generally speak-
ing, these provisions applied to inter-provincial and export trade
and provided for standard grades, packages and marks with a system
of inspection to enforce them, In some cases, they went further.
The Live Stock and Live Stock Products Act of 1917 imposed gov-
ernment regulation on stock yards, and the commission merchants
who deal in the stock yards., Inter-provincial traders in fruit,
vegetables, honey and maple products must now secure a licence
from the Minister of Agriculture in order to carry on busiﬁess.
Registration of sugar bushes and maple manufacturing plants is
also provided for.

The most striking example of this kind of intervention
is, of course, the reguletion of the grain trade. The wheat
farmer of Western Canada, when he came to market his product, was
subject to all the disadvantages which beset primary producers in
thelr relations with middlemen., Indeed, there were peculiar dig-
advantages as well owing to the virtual monopoly in local elevator
facilities encouraged by the Canadian Pacific Railway. It is not
necessary to recount the sfory of the farmers' grievances heref43)
The Manitoba Grain Act of 1900(44)set up & Commissioner with
power to require grain dealers to take out licences to supervise
the handling and storage of grain and to'investigate all complaints

respecting dockage, grade, weight, fraud and neglect, The publiec

(39) Statutes of Canada, 1922, c,.43,
(40) Statutes of Canada, 1930, ¢,30,
(41) Statutes of Canada, 1934, c.l8.
(42) Statutes of Canada, 1935, c.62.

(43) For these, see generelly, Patton, Grain Growers Co-operation
in Western Ceanada. ' ’

(44) Statutes of Canada, 1900, ¢.39,
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utility aspect of the terminzl elevator business was also re-
cognized. In 1912, a Board of Grain Cormissioners with extensive
powers over the marketing of grain was esteblished. The inspect-
ion service was extended beyond the determination of grades to

cover binning, cleaning, storing, and shipping in terminal elevators,
The car order-book system was imposed on the railways and the

Board was authorized to order an equitable distribution of freight
cars. (e) Further revisions of the act in 1928 and 1930 have

still further extended the control of the Board of Grain Commissions
over the trade(46) and attempted to overcome certain constitutional
objections taken by the courts,(47)

In this period (1900 to 1930) the principal inter-
ventions of the type now being considered which were launched in
the provincial field had to do with the regulation of the dairy
industry. By 1921, grades for milk and cream supplied to dairy
product factories had been-established in Ontario, Saskatchewan,
British Columbia, Quebec, and Nova Scotia.(éa) Registration or
licensing of factories had become compulsory and provinciel in-
gpection had been established to enforce grading provisions and the
maintenance of sanitary conditions in the factories. Head makers,
graders and testers were required to hold certificates frpm the

(49)
Department of Agriculture,

(45) Statutes of .Canada, 1912, c.27.
(46) Statutes of Cgnada, 1925, ¢.33; 1930, c¢.5,

(47) Rex v. Manitoba Grain Co. (1922) 2 W.W.R. 113; King v.
Eastern Terminal Elevator, 1925, S.C.R. 434; Trimble v.
Capling (1927) 1 D.L.R, 717,

(48) Statutes of Ontario, 1916, c¢c. 52; Statutes of Saskatchewan,
1919-20, c¢.46; Statutes of British Columbia, 1920, ¢.23;
Statutes of Quebec, 1921, ¢,40; Statutes of Nova Scotia,
1921, c¢,45,

(49) These regulations are scattered through a number of statutes
which it would be too burdensome to quote here,
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In the earlier period (1873-1900)}, the provinces had
relied mainly on the supervision of unofficial dairy associatlons
for the maintenance of standards, But as the applications of
science to the dairy industry became more numerous and the
cdmpetition for export markets more intense, the arguments for
centralized governmentr control with its permanent organization
and its ready cormand of scientific knowledge became too strong
to be ignored,csO) Hence, the establishment of dairy branches in
the provincia) Departments of Agriculture, a movement in which
Ontario took the lead in 1910.(51)

Apart from the dairy industry, the proviﬁcial govern-
ment activities in this period were mostly directed to attempts to
cure the constitutional defects of the Dominion regulatory
structures referred. to above. Compulsory grading could not be ex-
tended to intrs -provinecial trade except by provincial legislation
and many provinces sought to extend the Dominion regulations by
supplementar& legislation which would enable Dominion inspectors
to impose Dominion grades upon intrﬁ—provincial trade.

This device for extending Dominion regulations into
the provincial sphere was held ultra vires by the courts in

{52)
1935, Since then a number of the provinces have enacted

their own legislation providing for grades, packeges and marks,

Saskatchewan and Man%to?a have enacted such legislation covering
53 '
live-~stock products. New Brunswick passed comprehans%ve)
' 94
legislation for the grading of natural products in 1937.

(50) Innis, The Dairy Industry in Canada, p. 108.

(51) Ibid,

(52) See Rex v, Zaslavsky (1935) 3 D,L.R, 788, later followed by
similar decisions in'ﬁlberta and Manitoba,

(53) Statutes of Manitoba, 1936, c¢,.24; Saskatchewan, 1936, ¢,77,
(54) Statutes of New Brunswick, 1937, cc.52-53,






- 35 -

In 1935, Quebec made Provigion for the grading of agri-

(55)
cultural products of all kinds. An act of similar scope

was enacted in Ontario in 1937 and , in the sare year, British

Colurbia made provisio?gg?r ber own system of grading beef; fruit,
vegetzbles, and honey. It is understood that the provinces
intend to enact Dominion grades by regulation under that legis-
letion and appoint Dominion inspectors as their officials to en-

feoree them.,

Some prodnc?s got special attention in some provimces.
In 1935 Quebec provided for standards of quality in leaf tobacco
and authorized inspectors to enforce the standards, to supervise
processing, and to deternine the "™salubricuspess of the premises™
of the manufacturer.(sq) In addition new legislation appeared
respecting dairy products requiring licences from transporters
cf milk, bonds from distributorsz and records and reports from
cheese and butter nanufacturers, it Hova Scotia pessed similar
legislation for the protection of dairy producers in the ssre
year,(5g) In 1935, Ontario provided for administrative super-
vision of the sale of grain with a view to preventing the spread
cf noxious weeds.(BO)

A good many of these measures, which are typieal of
the government interventions in the pericd from 1900 to 1930,

continrued to appear in the presemt decade. But a definitely new

-—

(55) Statutes of Quebec, 1935, ¢.30.

(56) Statutes of Ontario, 1937, c.24; British Columbia, 1937,cc.4,23
(57) statutes of Quebec, 1933, ¢.27.

(58) Statutes of Quebec, 1933, c.24.

(59) Statutes of Nova Scotia, 1933, c.8.

(60) Statutes of Ontario, 1935, c.8.
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departure in govermment regulation of marketing got under
way in the early thirties. It was foreshadowed in British
Columbia as carly as 1927 by the Produce Marketing Act.(sn It
might be described as compulsory producers co~operation for it
provided that a decision of a 3/4 majority of the growers in an
area should be binding on all. Such a majority could set up a
coumi tlee with power to determine the time, quantity, place and
price of marketing of the entire product in question, This
committee was, in a sense, unofficial, because it was chosen by ‘
the growers and shippers from among themselves. It was official,
in esserce, because it wielded the coercive power of the state )
end thus proposed to make the state the architect of the market.
The British Columbia fruit eand vegetable growers werc
disappointed at the results of voluntary co-operatiom. They felt .
-that an cxclusive marketing agency, mainly controlled by producers,
could prevont thc abuses of the middleman and that, by levelling
off the flow to markot, it could stabilize prices. Voluntary
co-operation had failed to secure and maintain an exelusive _
marketiﬁg agoncy and they were detormined to get it by state action.
Similaxr in type was the Dgiry Products Sales Adjustmoent Act in
the' same provinee in 1929, It %as an attempt, by the us?.of
state authority, to cartellize the deiry industry of the Fraser
Valley and equalize returns as betwegn producers, in so far as
the disparities were due to the spread between the Vencouver pfgg?
of fluid milk and the price paid by processors of milk productse
The Saskatchewan legislation of 193] providi?ngor the
compulsory pooling of all grgin was similarly inspired.

However, all three of these experiments fell foul of the courts

(61] Statutes of British Columbia, 1926-7, C,54.

(62) Tbid., 1929, 0,20, _
(63} Statutes of Saskatchewan, 1931, ¢.88.
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before they had accumulated much experiencefa4) The depression
deepened with special hardships for primary producers and in 1934
the Dominion Natural Products Marketing Act was passedEGS)
It was essentially similar in principle to the British Columbia
act mentioned above end was in terms applicable to all of Canada,
and to gll kinds of natural products. It was clear that pro-
vircial legislation would be necessary to engure the constitu-
tionality of this comprebensive scheme of regulation and the pro=-
vincefegg-operated by enacting similar natural products merketing
acts,

Dominion and provincial mafketing boards were to co-
operate in determining the time and place at which and the agency
through which natural products were to be marketed., They had
power to determine the quantity and quality and manner of market-
ing which, of course, implies the power to fix prices, This is
a revolutionary departure from the older types of marketing regu-
lation which aimed at improving the operation of the free market,
The Natural Products Marketing Acts sought to liquidate the free
market and to establish channels of assembly and distribution
under state control. Thus they are to be attributed in part to
the deep dissatisfaction with the current operation of the free

economy which swept the western world during the depression, They

were the Canadien offspring of the economic planners. Whether the

(64) Lawson v. Interior Tree and Vegetable Committee (1931),
2 D,L,R. 193; Lower Mainland Dairy Sales Adjustment Committee
v, Crystal Dairies Ltd, (1933), 2 D.L.R, 82; Re Grain Market-
ing (1931) 2 W.W.R.

(65) Statutes of Canada, 1934, c.57.

(66) These provincial acts varied somewhat in fomm but they
aimed at substantially the same results. See e.g., Statutesg
of British Columbia, 1934, c.38; Statutes of Saskatchewan,
1934, c,62; Statutes of Nova Scotia, 1934, ¢,.58,
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ambitious schemes which they outlined would have met with any
measure of success if the Privy Council had not intervened 1s
difficult to say. But any considerable degree of success would
have led to the rapid cartellization of Canadian agriculture.

Another adventure in market regulation by the state made
its appearance about the same time, This was the establishment of
an administrative authority to regulate the marketing of fluid
milk in urban centres, It is not possible to describe this inter-
vention simply as a revolt against the free market, though, no
doubt, that has been an element in the demand for regulation,

Along with other primary producers, the milk producer shared a
list of grievances against the middleman. However, there were
other important considerations involved.

Milk has become one of the first necessities of life
and therefore any interruption of the daily supply is regarded as
a catastrophe. Plausible arguments can be made to show that the
urban distribution of milk is almost as much a natural monopoly
as the supply of gas and water, Therefore it has been claimed
that the distribution of milk has become a public utility enterprise
where competiﬁion does not supply adequate regulation and where
state regulation in the form of the fixing of prices, enforcing
standards of service, and restricting entrance into the business has
become appropriate.

This argument received powerful support from the follow-
ing factors. Urban demand for milk has led many producers to
specialize in dairying and consequently their position is more
exposed to fluctuations in returns. The necessity of establishing.
en adequate base for winter months causes large surpluses in summer
which tend to upset the market. This tendency was aggravated in
the depression by‘the entry of many small farmers into the market
for the purpose of supplementing their dwindling cash returns,

"Chain groceries, assured of cheap supplies, began to break in on
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the distributors, - even to the point of using milk as a “loss-
leader", Distributors became alarmed and dissatisfied. In these
ungsettled conditions the threat of milk strikes and the complaints
of dairymen that an uneconomic price would force them out of
business alarmed the consumer. Thus a number of pressure groups
became concerned to demand stability in the industry through
government action, :

In this case, the desired action had to be sought
from the provincial governments. Of the provinées examined in this
study, Ontario (e7) and Quebec (s8] provided for adminisgtrative
boards with wide control over the milk industry in 1934,
Saskatchewan followed suit in 1935 (69) and Nova Scotia, having
already provided for the licensing of distributors in 1934,
proceeded to give the board power to arbitrate and settle dis-
putes between different groups in the industry in 1937.(70) The
other provinces mentioned avove have gone considerably further
than Nova Scotia. Quebec authorized the board to approve price
agreements hetween producers and distributors and to enforce
them as well as to fix prices on its own motion. In addition
to this, the Ontario board has a discretionary power to refuse
licenses to distributors if it does not think the granting of
a licence is in the public interest and a right to approve and
enforce codes of fair business practices in the industry. The
Sagks tchewan Milk Control Board has even more comprehensive powers

over the industry.

(67) Statutes of Ontario, 1934, c.30,
{(68) Statutes of Quebec, 1934, c.27.
(69) Statutes of Sagkatchewan, 1935, c¢.58.
(70) Statutes of Nova Scotia, 1937, ¢.57.
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This completes the list of the important interventions
of government for the purpose of regulating marketing. The
attempt to find substitutes for the old informal controls of the
neighbourhood market has led to a great increase in gogernmental
activity. In part, these devices have been designed to protect
the consumer, On the whole, the main emphasis has been on
protection and encouragement to the producer and the general
Improvement of trade; an attempt to cure some of the defects of the
extended free market, In recent years, however, there has been
a tendency to lose patience with such a limited objective. Thus
the Natural Products Marketing Acts and the Milk Control Acts
have itried to find a substitute for the free market in a state }

regulated market,



III. CONTROL COF AGRICULTURAL PESTS AND ANIMAL DISFASES,

A country which depends to a great extent upon agricul-
ture for its prosperity must be specially concerned over things
which threaten to lessen the quantity and quality of production,
The ravages of noxious weeds, insect pests and animsl and plant
diseases have always caused serious loss to the individual farmer.
By the time of Confederation, the community interest in meeting
these menaces and the advantege of united attack upon them had
become clear. But the community which realized its intersst was
a small one and united attack was mainiy limited to local munici-
pal regulation,

As long as the lack of facilities for communication
limited trade and intercourse to the local community, municipgl
regulation corresponded to the realities of the situation. How-
ever, rapid improvements in transportation, already under way in
1867, made trade possible between many different areas and lo-
ecalities far distant from one another. With the greatly in-
ecreased range of trade came a parallel extension of the range of
noxious weeds, insect pests and the diseases of the plants and
animals, Local responsibility for control of them ceased to be
adequate, Localities might become infested or infected by the
oarelessness of people in distant areas and the exercise of
municipal powers of control did not emadble the victims to reach
those who had caused the loss, That could only be done by central
governments (provincial and/or Dominion) establishing and enforcing
uniform regulation over the whole country.

By the eighties it had become clear that these menaces
to agriculture had ceased to be merely local problems and had
become provincisel, if not national, in scope. About the same
time, governments in Canada became concerned in promoting agricul-
tural development and efficiency and this provideh an added
reason for vigorous attacks on these enemies of efficient agrioul-

(1)
ture. Still more important, the growth of scientifie knowledge

ave central governments access to weapons for fighting them -
iII Canada and its Provinces, Vol. IX, p. 180,




an access which was practically denied to'municipal governments.

Since the middle of the nineteenth century, our scien-
tifie knowlédge of these pests and diseases and of the.effective
means of controlling them has grown very rapidly. Much of this
knowledge could not be used effectively unless operations were
directed by experts, TPe small rurel municipality does not know
how tc tap scientific resources and it cannot employ experts as
economically as can the central government. Thus a powerful
impetus to centralization was given in this field., The signifi-
cance of this inflvence is confirmed by the fact that centraliz-
ation has gone much further in connection with the struggle
against insect pests and enimal and plant diseases than in the
case of noxious weeds. In the latter case, scientifiec coqtrol
has not made such striking advances and generally speaking ad-
ministration has remained with the municipalities, subject to some
central supervision.

Both Dominion and province have legislative power over
agriculture and, consequently, regulation has been provided for
both on the provincial and the national level. Dominion inter-
ventlion has laid its main, though rot its entire, emphasisg on
preventing the introduction of pests and diseases from abroad and
the spreading of them from one area to anmother, The Dominion has
also attempted to control the trade in poisons used for fighting
pests, _

In 1865, the Province of Canada sought to provide against
the'importation and spreading of certalin animal diseases. The
legislation established a number of prohibitions and enabled the
Governor in Council to order certain precautions to be takenfz)

It is significant of the temper of the period that the sole sanctim
for these regulations was the threat of a penalty to be axacted by
judieial proceedings. This indirect method of enforcement, or
government by Judges, was gradually discarded. When the objJect

is not primsrily to punish individuals for wrongdoing but rather

(2) Statutes of Canada, 1865, o. 15.



to prevent socially undesirable conditions from arising, the
Jjudieclal technique is of limited efficacy. Thus in 1869 inspec-
tors with power to enter and inspect were provided for. They
were authorized to demarcate infected areas and meke orders for
their effective 1solation£3} In 1879, inspectors got power to
destroy infected amima%s and the Governor n Councll was author-
ized to provide compensation to omners£4) In 1885, the government
got power %0 compel certain standards of sanitation in connection
with transportation facilities for animalsES)A gradual tightening
of administrative control has continued up to the present timse,
designed to enable the government fto act quickly and firmly to
check these diseasesss)

In 1898, Parliement enabled the government to prohibit
the importation of nursery stock from any foreign countrysq) The
object was to control the San Jose Scale which was a serious
threat to fruit trees at that time. No administrative powers of
enforcement were given in this aet. But in 1910, it was replaced
by provisions applicable to all destructive insects and plant
diseasesES)It enabled the Gevernor in Council to make regulations
for treatment of outbreaks and the destruction of nursery stock,
to fix conditions of compensation to owners and so on. Inspec-
tors with wide powers were provided for and the Minister was
author;zed to teke drastic steps on the basis of an inspector's
report.

As the menace of insects and pests became more serious,
the number of commercial poisons offered for their control also
increased. The purchaser of these could not judge of their
chemical content or of their efficacy. Often it was discovered

thet a particular poison was quite harmless, Others were found to

Statutes of Camada, 1869, c, 37,

{3)

(4) " n " 1879, c. 23,

(5) " now 1885, c. 70.

(6) Revised Statutes of Canada, 1927, c. 6.
E?% Statutes of Canada, 1898, c. 23,

8

n on " 1910, c. 31.
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be mote hatmfill t6 plants than to pesisfg) In 1927, Parliesment
provided regulationfor %his trtde. Ali poisons bffered for sale
for use against ag:icultural pests must now be régistered and
thelir chemical contentrrevealed. The Minister of Agriculture l1s
authorized to appoint an ahalyst upon whose advice he may refuse
registration to a particular poison. All packages must be label-
led with full particulers about the contents. Inspectors, with
power to enter and secure samples, are provided for as an aid to
enforoementflO)

_ The provinces have supplemented the devices outlined
above, As is to be expected, the particular subject matter of
regulation varies from province %o province but the methods em-
ployed are strikingly:similar, Particular attention will be given
here to the efforts of Ontario to establish effective controls
because they furnish a most striking illustration of the clanging
technique of regulation. Developments in the other four provinces
examined in this study will be discussed only in so far as they
vary from the Ontario pattern.

Ontario enacted legislation for the control of Canads
thistle in 1866 and black knot in 1879511)The first acts merely
required owners to cut weeds and eradicate black knot and yellows
on pain of penalty. Municipalities were authorized to appoint
Inspectors whose sole function was %o notify owners to act. In
1884 municipal inspectors were given powers to require owners to
perform the necessary tree surgery and:cutting of weeds, On
failure of the owner to comply, the inspector might enter for the
sole purpose of cutting weeds on land not sown to crapfla)ln all
other cases he could do no more than take aetion to impose the
statutory penalty. In 1893 special legislation for the control of
yellows and black knot, then'ra&aging fruit trees, was passed. I%

imposed a statutory duty on the owner to destroy trees afflicted

with it. Where he failed to obey the order of an inspector, pro=

!9) House of Commons Debates, 1926-7, pp. 1773-4, 2135,
10)Statutes of Canada, 1927, c. 40.
(11)Revised sStatutes of Ontario, 1877, c. 188; Statutes of

Ontario, 1879, ¢, 33; 1881, c. 28,
(12) Statutbs of bntaric), 1884, c. 37.



- 45 -

vision was made for a municipal board of fruit tree inspection.
The decision of the board was final as to the obligation to des=-
troy a particular tree, But even then, failure to obey the order
of the board merely subjected the owner to a finasls)The reluc-
tance of the legislature to give administrative officials power
to enter and destroy private property and thelr relience upon
municipal adminlstration and initietive are extremely clear,

In 1910, however, the principle of centralized adminis=
trative control was accepted. In new legislation respecting dis-
sased frult trees in that year, the Minister of Agriculture was
authorized to appeint provincial inspectors and to make regula-
tions controlling all inspectors. On the report of two separate
inspectors he was empowered to order and enforce the destruction
‘of whele orchardsslé)ln 1912, the Minister got the power to
epprove or disapprove of the appointment of municipal inspectors
and provincial inspectors were given authority to supervise theéfsl
In 1914, the Lieutenant-Governor in Councll was authorized to ap-
point a provincial entomolegist and nurseries were forbidden to
diStriﬁute plants anq troes:-untll they got a certificate from hé&?
And the executive was given power to extend the terms of the act
to other diseases and pests not specifically mentioned in the act.

The development elearly indicates how siowly municipal
and emateur regulation gave way to centralized and expert control
end how reluctant the legislature was to sanction administrative
interference with individual property and conduct. A sirilar
hesitating development can be traced in almost every new type of
government regulation introduced before the Great War.

Legislation designed tc control noxious weeds has not yet

resulted in the same degree of centralization. Administration has

(13) Statutes of Ontario, 1883, c. 42,
(14) b " "o 1810, ec. 99.
{15) " n " 1912, c. 69.
(16) » " " 1914, c. 18,
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Iwt:ained in the hands of the municipal authorities, Appointment
of these has become compulsory, however, and the Minister is
authorized to appoint inspectors where local bodies fall to do
thelir dutyflV)However, the weed menace has become increasingly
serious in recent years and in 1935, a significant further step
was taken. Provision was made for the appointment of district
weed inspectors who are central officialsE;B)They have power to
supervise muniecipal officials and to enter and destroy weeds
wherever a municipality fails to do so,.

Ontario provided for municipal enforcement of provisions
for destroying the barberry bush in lQOélg)and it adopted the same
technique for controlling the corn-borer in 1925(? O)Both these
matters are now swept into the control of the central government
by the broad terms of the Plant Diseases Acit of 1957521)LegisENﬁve
provision for the destruction of foul brood among bees began in
1890£22)Uhofficial but compulsory enforcement was contemplated by
p*r,vision that the Provincial Beekeepers' Association should
appoint 1nspectors with power to enter and destroy diseasedtbees.
By 1914, these had been superseded by provincial inspectors 25And
by 1927 the government had got power to impose quargntina, to
require certificates for importation of bees and the registration
of all beekeepersfzﬁ)Beekeepers are required to keep reoords and
make periodic reports to the Depaertment of Agricul ture.

The British Columbia developments in this field have
been similar to fhose of Ontario, The control of noxious weeds and
plant snd bee diseases has come to rely on a wide power of regulation
An the hands of the government and on é corps of inspectors with
power to enter and enforce the regulationssas)At first, the right

of the government tc-gnter and disinfeet or destroy orchards

(17) Revised Statutes of Ontario, 1927, c. 309,
(18) Statutes of Ontario, 1935, c. 49.

(19) " " 1900, c. 48,
(20) " " " 1925, c. 74,
(21) " " " 1937, e, 57,
{22) " " " 1890, ¢. 66,
23} Revised Statutes of Ontario, 1914, c. 258,
24) w " 1927, c. 314,

(25) Revised St&tutes of British Columbla, 1936, cc.ll, 217, 306,



against the owner's wish depended upon securing an order from a
(26)
court of summary jurisdiietion. The Plant Protection Act of 1935

provides that these thi?gs may be done on the order of the
27)
Minister of Agriculture, While Ontario made special provision

for the corm-borer, British Columbia provided special ?ac?inery
(28) 29
for controlling the codling moth and the grasshopper. The

chief difference seems to be that British Columbia at an early

date provided her own administrative machinery for the control of
(30)
certain contagious animal diseases while Ontario has never found

i1t necessary to supplement the Dominion regulations on this
subject.

Sa?k?Tchewan uses the same methods for the control of
3
bee diseases but has not established any comprehensive control

over plant and animal diseases, The control of gophers ahd grass-
hoppers is a municipal responsibility, supplemented by central
assistance and supervisionfszJTha same is true of noxious weeds
where the powers of municipal inspectors have recently been

extended to cover control over(th? disposal of screenings and the
33
eleaning of threshing machines.

Quebec(pr?vided for administrative eontrol of bee
34
diseases in 1908, What mary will regard as the zenith of

bureaucratic meddling wes reached in 1935 when the right to sell

or exschange gqueen bees became subject to the securing of a
gcertificate of health from the Minister of Agriculturefsé)
Regulation of plant and animal diseases date from 1?14(56)and
1935(37)respective1y. Nova Scotia has the usual provisions for
eentral edministrative control of_the diseases of plants and beegfﬂ

T26) Statutes of British Columbia, 1915, C. 2, S. 1350,
{27) Tbid,, 1935; ¢, 57.

2g) W 1922, c. 10,

29) 1930, c. 22,

30) 1891, ¢, 6, See now Revised Statutes of British
H

Columbia, 1936, c,. 51.
(31) Statutes of Saskatchewan, 1924, c¢, 32,
(32) statutes of Saskatchewan, 1934-5, ¢, 30, ss. 187-90,
(33). Revised Statutes of Saskatchewan, 1930, c. 163,
34) Statutes of Quebec, 1908, c. 26,
»w

35) v " 19355, c. 32.
36) " " " 1914, ¢4 17,
37y " " 1935, ¢, 31,

38) Statutes of Nova Scotia, 1896, c.8; 1898, c.24; 1916, c.6,
See now Revised Statutes of Nova Scotla, 1923, c. 64, ss, 99-117,



- 48 -

In 1933, the Apple Maggot Control Act gave to an administrative
board sweeping powers for the purpose of ridding the province
of this pestisg)

The protection and development of agricul ture made
necessary a ooncerted. attack on these pests smd diseases. The
better the means of transportation and communication, the more
of a menace these things become. As the older destructive
egencies are brought under conirol, new ones threatem to come in
from abroad. When they gain a foothold, a combination of
scientific study and vigorous action is necessary to wipe them
out or, at least, to dring them under control, The manner in
which the legislature moved gradually and reluctantly to set up
administrative leadership and control indicates that when the

menace reaches a certain magnitude it is the only effective method

of combatting it.

(39) Statutes of Kowa Scotia, 1933, c. 1l1.
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IV _LABOUR REGULATION

The Industrial Revolution created a new pattern of
human relationships emong those engasged in industrial production,
The machine required many hands for its tending and, at the same
time, it demended unified direction of this co-operative effort
in production if the advantages of the new inventions were to be
fully exploited. In response to these two requirements, the few
who were able to command the necessary capital secured the owner-
ship of the machines and workshops while large numbers of workers
abandoned agriculture and handicrafts to tend the machines in the
factory. The factory system, where the many submit their labour
to the direction of a few in return for wages, provided a pattern
of organization through which the promise of the machine to multi-
ply production has been realized, But the employer-employee
relationship which this involved created many problems which we
have, as yet, only begun to solve,

Most of the difficulties of this relationship arose out
of one prominent feature of jit. The employer in determizing the
lines of productive effort decided, among other things, how
much labour he would employ and when he would employ it. In other
words, labour in general became a comnodity, as some labour had
always been, to be bought and sold, its price subject to the
law of supply and demand, In the nature of things, a vague
resentment : on the part of the worker grew out of this situation,
He objected to his labour being placed in the same category as
machines and raw materials. The demand for labour fluctuated as
did the demend for other producers' commodities. In a period of
relative scarcity of labour, the workers enjoyed higher wages and
relative prosperity. But when the labour supply outran the
demand, wages fell and generally some proportion of the working
population suf fered from unemployment.

In the latter event, the situation bore with special

severity on the workers. For the great majority of them
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the national income was never great enough to provide a generous
standard of living. Almost continually harried by poverty, they
were decidedly unequal in bargaining power to the employer, who
owned the instruments of production and could generally afford to
wait. Low wages and periods of unemployment meant chronic dis-
tress emong the working population,

However, it came to be realized that it was not only the
workers who suffered from the unregulated labour contract,
Workers, broken in health or morale, or, in fear of these
disasters, are not efficient. The employer and the public
generally had an interest in securing a living wage for the
efficient worker and in securing his health against factory
hazards,

Two main methods have been used in attempts to improve
the position of the employee. TFirst, by collective bargaining
through trade unions, workers have sought to redress the
balance of bargaining position. Secondly, governments have
been called upon to intervene and impose certain minimum
stendards for their benefit. Organized workers brought
pressure %o bear upon legislatures for this kind of remedial
legislation., This pressure was supplemented by a recognition
of the public interest in the health and independence of
industrial workers, And, of course, when trade unions gained
suf ficient strength to engage in prolonged struggles with
employers, the public interest in industrial peace 1in ceriain
vital industries became too clear to be ignored.

The present study deals only with governmental inter-
vention in the relations of employers and employees, In
countries where the free economy has been maintained, this
intervention has taken three principal forms. Firstly, it
has sought to regulate the physical hazards of employment and
to place strict limitations on the employment of women and

children., Secondly, it has attempted to enforce a minimum
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wage and maximum hours of labour. Thirdly, it has tried to
mediate in industrial warfare,

The development in Canada has followed these lines,
lagging somewhat behind the countries which were more rapidly
industrialized., Regulations of the first type began to appear
in the a?ghties but governments did not beche dceceply commitied
to intorvention until the twentieth century, The difficulties
of imdustrial qrganizatﬂon did not hecome acute until that time
and what is more important, lebour was not sufficiently well
orgeanized to apply insistent pressure on the legislatures before
that time. Most of the regulation has dealt with the labour
contract or the use which the employer makes of his property end
therefore falls within provineial Jurisdiction, Though varying
in detail from province to province, therc is a consistent vattorn
of devolopment throughout.

The first important mcasure appearcd im Ncxa Scotia in
the early scventies, when a Mines Regulation Act was pessed,
Jimit¥ing thoe cmployment of children and providing for safety
precautionssll English expericnec was drawn upon and government ]
inspection to enforce observamecc was supplicd from the beginning.
The pressure of organized labour was of prime importance in the
scouring of this mcasure as also in the case of the Ontario
Factories Act, established in lesif) Quebce followed
with a Factories Act in leaé?) Mova Scotia in 1901541
Saskatchewan in 19055) end British Columbia in 190856l The

Nova Scotia Act for protection of workers in mines was

(1) Revised Statutes of ¥ova Scotia, 1873, ¢.10. For much
carlier legislation which was never enforced, sce Statutes

of Upper Canada, 1837, c.l8,.

(2) statutes of Ontario, 1884, ¢.39; Séc also Logan, Tradee-
Union Organization in Canada, ppe 71296.

(3) statutos of Quchbec, 1885, 6. 32+
(4) statutes of Nowa Scotia, 1901, c. 1.

(5) Statutes of Saskatchowan, 1909, c.l1C..
(6) sStatutes of British Columbia, 1908, e,15.
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. _ 7) (8}
followed in Onteario in 18905 Quebec in 1892, in the Forth
o (9)
West Territories by 1896, BEritish ?olumbia had such legislation
10)

on the statute book as early as 1877

Broadly speaking, the fagtories anq mines legislation
deals with three different matters, Firstly, it imposes
special limitations on the employment of women and children,

The employment of childrén below s certain egge and the
enployment of women and children at ecertain tasks is fgrbidden.
Maximum working hours for womem and children are fixed, AS
time has gone on, amendments in most of the provinces have
progressively raised the age limit fo; employment of children
and lowered the maximum working hours.

Secondly, this body of legislation contained numerous
provisions respecting sanitation. These vary with the kind of
establishment; naturally the most stringent rules are applied
in places where food is prepared. For example, bake-shop
employees must be free from disease and sleeping quarters on
the premises are prohibitedfll) The sanitation rules have
grown more precise and stringent_with the advances in scientific
knowledge and sanitary technique,

Thirdly, 1t contained & body of regulations for securing
the physical safety of employees. These provide for such
diverse things as guards around machinery, p?ecautioms in the
use of electricity and adequate fire escapes. None of these
Tules respeeting factories.and mines were left to the ordinary
process of law enforcement. Provincial %nspectors were
authorized to enter amd inspect premises, TEmployers were

obliged to keep records of the women and children employed and

to notify inspectors of accidents.

(7] Statutes of Ontario, 1890, c¢.10,.

(8] statutes of guebec, 1892, c¢.20.

(9) consolidated Ordinance, 1898, c¢.l6. T
(0] statutes of British Columbia, 1877, c.15; 1897, c.27.
(11) statutes of Ontario, 1897, c.51.
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Commercial as well as industrial establishments
increased in size and in the number of employees, While shops
engaged in trade could scarcely duplicate the physical
hazards of industrial work, nevertheless the workers in these
shops were rarely orgenized and rarely able to‘hming any
collective predsure on the employer for the improvement of
working conditiohs. Thus the Factories Acts were rapidly
followed in Ontarid and British Columbia by the S?gg)Acts.

Ontarioc provided for municipal inspection %n %888, By
13
1897 this had become provincial ihspection, British

Columbis began with municipal inspection in 1900 and has
continued with it up to the present timé%4) Quebec provided
for the bringing of shops within the system of factory
regulation in1934515) Nova Scotia and Saskatchéwan,'where
large commercial establishments are rare, have not established
shop regulation. Generally speaking, the Shop Acts deal with
the same matters as the Factory Acts, regulating the empioy-
ment of women and children and providing for minimum standards
of sanitation and safety.

All the provinces exemined in this study have provided.
for periodic inspection of steam boilers and provincial
examinations and certificates for the operators of themfls)
Ontario, Saskatchewan and Quebec have testified to the
importance of the construction ‘trade by providing for the
regulation and inspection of the scaffolding and hoists used
in buildingflV) Because of the relatively untechnical nature
of the regulations and the superiority of local knowledge,
municipal inspection has never given way to provincial inspection

in this varticular activity.

(12) Statutes of Ontario, 1888, ¢,.33,

(13) Statutes of Ontario, 1897, c¢,51,

(14} Statutes of British Columbia, 1%00, c.34, See now
Revised Statutes of British Columbia, 1938, c.261,

(15) Statutes of Quebec, 1934, ¢.55.

(16) Statutes of British Columbia, 1899, c¢.l0; Statutes of
Saskatchewan, 1906, ¢,15; Statutes of Ontario, 1913,
¢.61; Quebec, 1894, ¢,30; Statutes of Nova Scotia,
1914, c.2. |

(17) Statutes of Ontario, 1911, c¢,71; Statutes of Saskatchewan,
1912, o0.18; Statutes of Quebec, 1921, ¢,76.
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Provisions of the type discussed above will, if
properly enforced, reduce the risk of injury to which the
enployee is exposed. It will not secure him from injury
which may be due to his own fault or to the carelessness of
the employer or of a fellow-employee, The implications of
individualism were so built into the legal framework of the
employer-employee relatio;ship in the early nineteenth
century as almost to preclude the employee from recovering
damages against his employer even where the injury was due
to the carelessness of the employer or another employee,

The reasoning was somewhat as follows, The
enployer offers work under what are clearly hazardous con-
ditions. An employee who continues to work under these
conditions must have judged it advantageous, from his own
point of view, to accept the risk. Thus the older legal
doctrine that he who accepts a risk must bear the consequences
was read into the employer-employee relationship.

At the same time, the common law liability of the
master for the torts of his servants was read out of the
industrial field and the employer was relieved of liability
where the injury resulting from the carelessness of one
of his employees fell on another employee, This latter
development , which emerged suddenly in the case of Priestley v.
Fowler (la)in 1837, is open to a Marxian interpretation but it
can equally be attributed to individualistic assumptions,

The liability of the magster for the torts of his servants

involved the principle of liability without fault and as long as

(18) (1837) M. & W. 1,
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industrial accidents were looked at in moral terms rather than as

a cost of production, it was impossible to say that the master was
any more &t fault than the injured servant. The latter had legal

recourse against his negligent fellow and the fact that the remedy
was worthless in the circumstances was no fault of the employer.

Denied ? right of compensation for injury due #o the negli-
gence of others, lg)it was clear that he could have no recourse in
the case of a pure accident or in case of his own carelessneas,re-
gardless of whether his carelessness was due to fatigue or the
speeding up of operations, The logic of individualism forced in-
dustrial accidents into the categories of fault,even though they
fitted badly in many cases,

Of course, the degree of the physical hazards of employment
In a particular industry always affected its costs of production, If
an employment was dangerous, it generally commanded a higher wage
than was paid for similar work under safe conditions. Thus, in an
indirect way, industrial accident was always a cost of production,
But as long as the insurance principle and technique was lacking,
the extra wages paid to the working staff as a whole did not protect
the occasional worker who suffered injury. The extra wage which he
himself got over a period of time d4id not canpensate or protect him
in case of a serious injury.

Thus the enforcement of factory legislation by no means
completely remedied the situation for the employee. This had been
realized in England by 1880 when the Employers Liability Act fe-
moved the employer's defence of common employment in a number of
industries. This legislation was copied in Ontario in 1886(20)and

(21)
In British Columbia in 1891. The British Columbia legislation

(19) This is an oversimplification of the legal position and
exaggerates the immunity of the employer in striet legal terms,
But for the practical results, as distinet from the theoretical
position, the statement is approximately correct.

(20) Statutes of Ontario, 1886, c.28,
(21) Statutes of British Columbia, 1891, ¢.l0,



went further, providing that the mere fact of continuance in the
same employ after he became aware of dangerous conditions should
not, of itself, be deemed to be & voluntary assumption of the risk,
This provision found its way into other provincial enactments,
modifying the application of the maxim, yolenti non f£it in urié?Z)

In 1902, British Columbia went still further and
p*bvided that workmen in tertain industries should be entitled to
compensation from theitr employetrs in every case ex¢ept where the
injury w?gs?ue to the serious neglect or misconduct of the workman
himself, A -scale of compensation was set up, provisions made
for arbitrating claims where the partiesg were able to agree to
arbltration. Sasketchewan established similar legislation in 1é§i)
but excluded egricultural operations from its terms. -

This type of legislation extended the workman's rights
to compensation tremendously. Its plain tendency was to place
the burden of industrial accidents on the employer who, in turn,
naturally treated it as a cost of production, But it still left
the employee in the position where he might be compelled to carry
on an unequal and exhausting legal struggle in order to secure the
amount to which he wasg entitled, Also, it left the employer to de-
clide whether he should himself carry the risks involved or whether
he should spread them still further by ;insurance,

There were strong arguments for socializing the risks
still further and for protecting the employee against insolvent
employers and the perils of litigation over contested claims,

This latter danger was a considerable one because an employer
naturally felt driven t¢ fight to the highest court any decision
whieh broadened the interpretation of the statute and thus extended
his liability.

(22) Statutes of Manitoba, 1893, c.39; Statutes of Nova Scotia,
1900, c.l,

(23) Statutes of British Columbie, 1902, c,74,
(24) Statutes of Saskatchewan, 1911, ¢,9,
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The step suggested by these considerations was taken by
Ontario in 191&?5) The Workmen's Compensation (Accident Fund)
Act of that year provided for the establishment of a Workmen's
Compensation Board and the maintenance, under its control, of
an ascident fund, The industries which .were brought within the
scope of the act were to be classified by the board and employers
were obliged to contribute.to the fund in accordance with thé de-
terminations of the board, Workmen were entitled to compensation
out of the fund except in cases where their injury was due to
their own gross misconduct, The amount of compensation was to be
fixed by the board in accordance with certain standards set out
in the act. The claim upon the fund became a matter of administfa—
tive determination rather than of judicial decision. In 1917 this
distinction was emphasized by an amendment to the act, introducing
what may be called the "eynical layman's clause™. "The decision
of the board shall be on the real me¥its amd Jjustice of the cage

(26)
and it shall not be bound to follow strict legal precedent,”

This clause has since found its way into most of ‘the royincial acts,
27
Nova Scotia set up 'similar machinery in 1915 and
(28) (29)
British Columbia in 1916, Quebec followed in 1926 with an

act which did not come into force until 1928 and Saskatohewan
established its Workmen's Gompensation.Bgard in 1925?0) These
statutes vary from one another in detail, But they are all
essentially designed to accomplish fhe seme end, namely, to
use a govermmental agency to spread the losses arising from

industrial asccident over the industry as a whole and to ensure

PRI nar

(25) Statutes of Ontario, 1914, c¢. 25,

(26) Ibid., 1917, ¢, 34. o

(27) Statutes of Nova Scotia, 1918, ¢, 1,
(28) Statutes of British Columbia, 1915, co 77,
(29) Statutes of Quebec, 1926, c. 32, _

" (30) Statutes of Saskatchewan, 1929, ¢, 73,
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that the amount of additional costs which a hazardous industry
always has to bear are rationally distributed so as to compensate
those who really suffer from the dangers of the particular
employment. It is not, therefore, important to consider their
minor differences, Some of the auxiliary and supplementary
functions which have been.iransferred to some or all of the.
Workmen's Compensation Boards may be pointed out.

In most provinces, certain industrial diseases have been
brought within the scope of the actsg(Sl) In addition the
board has, in most cases, been given preventive powers.(sz)
These may operate directly or indirectly, They operate
directly when the board is given power to inspect premises
and order the adoption of particular safety devices for the
prevention of accident or disease, They operate indirectly
through the powers of the boards to reclassify industries
and individual plants according to hazard as revealed by the
records of accidents and impose heavier contributions to the
accident fund accordingly. In British Columbia, the bqard
is authorized to conduct research and propaganda directed
- towards reducing the toll of accident and disease, after the
manner of the insurance companies.(SS)

In most provinces the injured workmen is made, in some
respecis, a ward of the board, The same applies to his
dependents when he is killed rather than injured. The award
is not regarded as something to which the workmen has an
absolute right to apply as he pleases; it is encumbered by

the social purpose of restoring him as & useful member of

society. Hence supervision by the board of the medical care

B . TR T R T

(31) e.g.,see Statutes of Quebec, 1931, c¢.100; Revised Statutes
of Ontario, 1937, ¢.204; Revised Statutes of British Columbia,
1936, c.312,
(32) e.g., see Revised Statutes of British Columbia, 1938, ¢.312,
(33) Ibid,
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of the injured person, instalment payments to prevent dissipation
of the sum awarded, speciaml tremtment to avoid permanent disadility
and additional expenditures where it iz thought necessary in order.
to rehabilitate the workman. And in case of the death, the board
may use its discretion in allotting the compensation among the
dependents, .
This paternalism goes even further, Apart altogether
from securing the recovery of the workman; the board may, in
most provinces, divert payments to the dependents if they are
satisfied that he is liable to use the money otherwlse than
for their maintenance, e.g., for gambling.(34) Similarly, it may
be diverted from the widow of a deceased workman for fgilure
to maintain the children, Furthermore, in several provinces,
it may withhold payments from the widow, regardless of the
existence or maintenance of children, if the board is satisfied
that she is engaged in prostitution or is living with another
man as his wife without benefit of clergy.(ﬁs) There is here a
definite intervention in the field of morals,
These additional activities of the Workmen's Compen-
sation Boards may be regarded by some as a modern version of
the Aradb and the camel. A bureaueracy, once establiShéd with
a little power, will always desire and find reasons for its
own aggrandizement, It would be hard to deny that there is
not some truth in this, for similar illustration can be drawn
from.manﬁ fields, It seems, however, that there are two
other important and perhaps dominant factors to be taken account of,
Firstly, whenever any body is set up to attempt

a rational solution of a social problem, it is quickly discovered

that the problem cannot be isolated. Its causes are found to

(34) Revised Statutes of British Columbia, 1936, ¢,312, s,76.

(35) e,g., see Statutes of Quebec, 1931, ¢,100; Revised Statutes
of Ontario, 1937, c.204, s.47.
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lle in other problems which logically should be tackled first,
No doubt a careful investigation into industrial accident and
disease would show that they are due in part to the health
conditions of the worker outside the factory, in part to his
education and training, and in part to his inheritance. So
health, education and eugenics are swept into the purview of
the Workmen's Compensation Board, The logicel connection is
there and it is not merely a vision in the mind of a bureau-
crat. Once that is realized, it becomes a matter, not of
finding a solutlion of the whole problem in all its complexity,
but of recognizing that ob jectives must be limited and that
somewhere a more or less arbitrary line must be drawn. The
limiting of the objectives must come from the policy-mekers
rather than the bureaucrats,

Secondly, when compensation is paid out of a social
fund and is not merely a transfer from the pockets of one indivi-
dual to another, the payments can scarcely escape the impress
of the dominant social morality, It seems safe to guess that
public opinion would not tolerate the payment of compensation
funds for the enjoyment of immoral widows, Collectivism,
even in its milder forms, subordinates the individual to a
more rigid social control.

The wage contract seldom includes stipulations respecting
the physical conditions under which work is to be done. Thus
factory regulation is not so obviously a regulation of the
contract between employer and employee. On the other hand,
any intervention by government upon rates of wages and hours
of work is an undeniable encroachment upon the principle of
free contract, This may be a partial explanation of why
attempts to f£ix minimum wages lagged behind factory reégulation,
Equally, if not more, significant is the fact that organized
labour was divided upon the wisdom of fixing minimum wages.
The highly organized groups felt less need for such regulation
and they were afrald that a fixed minimum might tend to
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become a maximum, At any rate the attempt to fix ninimum
wages did not begin until the close of the Great War.

Whatever may be the merits of the economic case against
the fixing of nmininum wages, a nunber of circumstances
conspired to ripen public opinion for its introduction, The
employment of women in trade and industry was greatly accelerated
by the War, thus expanding.the low-wage unorganized group
who were ill able to bargain advantageously for themselves,
The numbers who were entirely dependent for a livelihood
upon the wage which their labour would bring, increased
steadily. That is to say, the back-log of independence,
supplied by the conditions of rural life and the solidarity of
the family, began to fail us %n the face of greater urbanization,
greater mobility of labour and the consequent weakening of
family ties. The tragic plight of those who are unable to live
on their own earnings became more acute, A nuch greater pro-
portion of these were now found living under crowded urban
conditions., The growing interest in public health and social
problems and greater knowledge of the conditions which determine
these things, revealed the part played by inadequate income in i1l
health and social delinquency., In addition, there was a growing
belief that competition based upon sweated labour was unfair com-
petition as well as an anti-social practice and that public
authority should be used to equalize conditions for those
employers who strove tc pey a livipg wage,

At a considerably earlier date, the Dominion and pro-
vincial governments had recognized the anti-social character
of disastrously low wages, and the inability of the workers
to remedy this by their own bargaining power. This recogni-
tion took the form of the establishment of certain standards
of wages and hours on government contracts and works aided by
public money. This policy was inaugurated for the Dominion
government by a resolution of the House of Commons in 1900

end its present content igs set forth in the Fair Wages and
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Hours of Labour Act of 1935556) The same policy begen to be
adopted in the provinces in 190&57)and by 1914 most of the
;?ovinoes had accepted it in a more or less extended form.
The regulations adopted under this polioy vary in getall.
end in scope. Sometimes, they rovided for the payment of
curtent wages, sometimes fair weges, and sometimes a mimimum
wage with maximum hours. At first they were limited in scope
to government comntracts and government aided works. They
hate been gradually extended, Some provinces require the
pélicy to be epplied to municipal public workése)and some
extended it to employers who are exploiting natural resources
under licence from the crowé?gl The clecar tendency is for
governments to extend it to all unde;takings on’'vwhich they can
bring their direct authority to bear., 4nd, of course, there
is, in every case, provision for inspection and supervision by )
government officials to see that the regulations are complied with,
The earliest minimum wage legislation was limited in
its application to women. This fact indicates that the increasing
employment of women in trade end industry gave the first impetus
to this type of regulation. British Columbia led the movement
in 1918E40) Quebec and Saskatchewan enacted legislation in 191&41]
and Ontario and Nova Scotia in 1920542)although the Quebeg and
Novwa Scotia legislation did not come into force until 1925 and 1930
respectively. By 1930 all the provinces except Pringe Edward Island

, (43)
and New Brunswick had provided for minimum wages for women.

(36) Statutes of Canada, 1935, c.39,. ‘

(37} e.g. sec Statutos of OGntarioc, 1906, c,30, s. 2253 Statites
of Saskatchcowan, 1906, ¢.30, s. 150; Statutes of Nova Séotia,’
1906, c¢. 16, s.2; Statutes of British Columbia, 1906, ¢.32, s, 318,
(38; e.g. sce Statutes of British €Columbia, 19086, ¢.32, 5,318,
(38} BStatutes of Nova Scotia, 1906, ¢«16, sS85 P-C. 2367,

Dec., 3, 1929, o7

(40) S8tatutos of British Columbia, 1918, c.56. :
(41) sStatutes of Quebec, 1919, c.ll; Statutes of Saskatchewan,
1919, c.B84,. ' '
(42)’ Statutes of Ontario, 1920, c¢. 87; Statutes of Nowva Scotia,
1920 c.ll.

(43)” For full details respecting minimum wege législation see
Study by A.E. Grauer on Labour legislation, ch.3.
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At this time, organized labour was willing to support an experiment
ip the case of women workers but was not prepared to push a pro-
grarme which included nales,

(42?9 British Columbia legislation was extended to males
in 1925, due to the fact that the pressure of cheap oriental
labour was threatening the.wage standard for white workers in
gorme tredes. In the other provinces, it was not until after
the depression had revealed shocking conditions that the legis-
lation was similarly extended.(és) The extension has not
yet been made in Nova Scotia, Originally, in most cases, the scope
of the legislation was limited to certain industrial occupations
and to urban zones of a certain size., In most provinces, it now
covers all industrial and commercial employment of any importance,
Farm labourers and domestics are the most significant groups ex-
cepted from its operation.

The legislation itself did not attempt to fix a minimum
wage but delegated that function to an exscutive body, Minimum
Wage Boards were authorized to fix standards of minimum wages in
different zones and enmployments. The authority of the boards was
extended from time to time to enable them to close the loopholes
which were discovered in the course of administration,

For example, they were authorized in the western
provinces to establish maximum hours of work, and in the eastern
provinces, to fix the hours to which the wage applied; in all
provinces, to fix rates for overtime and part-time work, limit the
number of apprentices and learners in any establishment, and grant
licences for the employment of physically handicapped workers at

(46)
lower rates. Employers were required to keep records and furnish

(44) Statutes of British Columbia, 1925, c¢,32.

(45) e.g. see Statutes of Saskatchewan, 1934, ¢,.55; Statutes of Ontario,
1937, ¢,43; Statutes of Quebec, 1937, ¢,50,

(46) e.g. see Revised Statutes of British Columbia, 1936,
¢.190, 8.6,
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statements to the boards which were given wide powers of super-
vision and inspection,

Minimum wage legislation is a limitation on free contract
and 1t Introduces an element of rigidity into the costs of
production, However, it must be remembered that the individual
who does not secure a living wage becomes a social charge, Looked
at from this angle, minimum wage legislation is a social decision
that no industry is entitied %o survive if it camnot meet its
resl costs of production, (This does not necessarily mean that aged
and physically handicapped workers should not be employed at lower
rates.) It can therefore be legitimately argued that such legis-
lation is not so much an encroachment upon freedom of contract as
one of the many limitations which public policy will always impose
upon it. Beyond the minimum, it leaves the parties free to
make their own bargains about wages,

However, state intervention has not stopped at this
point, In the last few years, a marked tendency to enlarge the
dictates of public policy has developed, The earlier policy of
fixing fair wages for government contracts is being extended
to private industry., The movement began with the Arcand Act in
Quebec in lgsifv)embodying the principle of legal extension of
collective agreements voluntarily reached by trade unions and
.employers over the entire industry in question, In Ontario, Nova
Qdotia, Saskatchewan and Alberta, recent legislation providesg that,
after representatives of employers aﬁd employees in an industry
have agreed upon a schedule of wages and hours at a conference
called for that purpose, the government may extend the operation of
the schedule throughout the entire industry, There are important
differences in these two types of legislation, They are alike in
that both enable public authority, in certain circumstances, to

make agreements or schedules comcerning wages and hours binding

upon employers and employees who have never agreed to their terms,

Ly

(47) Statutes of Quebec, 1934, c, 56,
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The immediate reasons for such legislation are
fairly clear, Where, as is often thé case, a labour agreement
between a trade union and one or moreé employers does not
cover the entire industry in the area in question, it is
frequently found that firms, which are not parties to the
agreemsﬂt, maintain lower wage scales and thus secure a
decisive advantage in the market., In a time of severse
competition, a particular employer who is a party tO'bﬁe
agreement , may repudiate it in order to secure such an advantage,
Employees may acquiesce rather than teke the risk of unemploy-
ment, In any case, the continuance of the agreement and the
scale of wages is imperilleé?al In suoh circumstances, it
seems desirable to the employees and to those employers, who
wish %o maintain their wage scales and harmony in their
relations with their eﬁployees, to invoke public authority
for the elimination of ®unfair" competition. In particular,

. (49)
they wish to transform a morelly binding agreement into a

legally enforceable cne and then to have it made applicable to the
industry as a whole, The severity of the recent depression made

such action seem highly desirable to labour groups at least, Their

desire to mitigate cruel conditioms coincided with a wave of

public concern over the revelations of the Price Spreads' inquiry,.

(48) Marsh, the Arcand Act, (1938) 2 Canadian Journal of
Economics and Political Science, pp. 405, et seq,, where the
Quebec Statute is discussed at length,

(49) Collective labour agreements are not enforceable at
common law, See Margaret Mackintosh, Legislation concerning
Collective Labour Agreements, {1936) 14 Canadian Bar Review,
Ppr. 97, 220,
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The Arcand Act authorized the Lieutenant-Governor in
Couhcil to extend a collective agreement upon petition of any
association of employers or employees if it appeared that the
agreement had "acquired a preponderant significance and
importance for establishing the conditions of labour in a
trade or industry"™. Such an extended agreement was to be
legally binding for the duration of the agreement but only within
the region for which it had first been adopted. Only wage ahd
hour provislons were to be extended. The work of supervision
-necessary to enforcement was to be performed by a joint committee
of emplo¥gg? and employees, armed with public authority for that
purpose,

The Ontario Industrial Standards Act was enacted in
1955;(51) It authorized the Minister of Labour, on petition from
?epresentatives of employers or employees, to convene a conference
df employers and employees for discussing wages and hours end labour
conditions generally. If the conference succeeded in reaching an
agreement on these matters and the Minister was satisfied that the
parties agreeing were sufficiently representative of employers amd
employees, the Ljeutenant-Governor might then declare it binding on
the entire industry for a period of one year in the zone for which
the conference was called, The enfarcement of the act was given
ovey to the Minimum Wage Board wi?h.the assistance of industrial
standard officers. In effect, the government was given a wide
power to standardige,labour conditions throughout the province,

The Ontario act was copied in Alberta in 1955552)N0va

Scotia followed in 1936, limiting its applications to certain

(50) Marsh, op.cit. p.405,
(51) Statutes of Ontario, 1935, c.28,
(52) Statutes of Alberta, 1935, c.47,

Ki74.72 N4
&9
161933



- 67 -
(53)

industries in a specified area, However, in 1936, the
Ontario act wa?sz?ended to meet difficulties raised by decisions
in the courts, The Alberta and Nova Scotia legislation stlll
stands es originally enacted but the act passed by Saskatchewan in
1937 is a copy of the Ontario act as amended in 1936.(55)

In 1937, the Arcand Act was repealed and a broadly
similar act substituted.(ssl The principal change, from the
voint of view of the present discussion, is to expand considerably
the powers of the government in extending agreements.(sv) A Fair
Wage Act was also passed.(sa) It is applicable to all employees,who
have not, cannot or will not avail themselves of the act Just
mentioned above, A Falr Wage Board is provided with power, under
certain conditions, to fix fair wages and working hours for these
groups of employees. The board is directed to work through
conéiliation committeeg, trying, wherever possible to reach
an egreement between the parties concerned. Finsally, the
statute repeals the Quebec Minimum Wage Law of 1920,

The immediate causes of this type of legislation have
been discussed above. It is a matter of conjecture how far it

depends upon something deeper than empirical inspiration, The

(53) Statutes of Nova Scotia, 1936, c.3,
(54) Statutes of Ontario, 1936, c.29.

(55) Statutes of Saskatchewan, 1937, ¢.90.
(56) Statutes of Quebec, 1937, c.49,

(s7) 1Ivid, e¢.49, ss.2, 11. This Act has been amended in the 1938
session of the Quebec Legislature, The amendment gives the
government power to "amend," without any consultation of the
parties to the agreement, any labour sgreement which has al-
ready been extended. This latest development indicates rather
forcefully the tendency of the type of labour legislation under
discussion, A government with power to extend labour agree-
ments is likely to get impatient over the difficulty with which
any desirgble voluntary revision of an existing agreement is
reached by labour and cepital, It is therefore tempted to cut
the process short by authoritative decision and is likely to
take upon itself the task of saying both what is just and ex-
pedient in industrial relationships.

(58) TIbid., ¢,50,
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ourrent disillusionment with the free economy has been very far-
reaching and many people have become impatient over the ceaseless
haggling of employers and employees and the continued victimizing
of unorganized wage earners, They believe that the state, by
imposing a Roman peace on industry, will nourish a deeper social
unity. Employers and employees will then settle their diffi-
culvies without disrupting-economic 1life and public authority will
intervene decisively in aid of the weak, That is to say, an
element of corporatism lurks in this kind of legislation but it is
difficult to know how much support is consciously given it on that
ground. It is equally difficult to know how far employers incline
to favour such legislation as a check to the growth of militant
trade unionism. No doubt they would regard it as an unpleasant
choice but they might feel that government of ficials would be more
amenable to reason than raw trade union officials who do not
know what to demand nor when to compromise, Because the ten-
dency of this kind of legislation has not yet been fully anaelyzed
end its implications have not been fully explored, it is at present
controversial and there is no broad measure of agreement on its
wisdom,

0f course, the question of the relation of the state to
industrial strife is not a new one in this decade, As soon as
trade union organization readned a point where it could chal-
lenge employers, strikes and lockouts becamp an ever present
possibility. Any widespregd cessation of productive work
is & matter of public concern., Public interest in this
matter has continueally deepened'with the advance of the
modern economy. Increasing specialigation has increased our
interdependence and multiplled the number of industries whose
interruption is a grave threat to economic and social welfare,
At the seame time, industriasl struggle, like modern warfare,
has extended its front, Trade unions representing most, if
not all, employees in a given industry confront employers'

associations similarly representative and when negotiation
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breaks down, the greater part of the industry, and not merely

a few units, may be tied up. If the industry is one of strategioc

importance, an extended deadlock is serious. A state, which does

not provide for compulsory arbitration, is at least obliged to

attempt mediation and conciliation, |
Canadian effort, up until the present decade, has been

almost entirely devoted to mediation and conciliation, Nove

Scotia pfgv%ded for compulsory arbitration of mine disputes
9
in 1890, but the procedure was seldom, if ever used. Later

acts were all of the mediatory type.

The trade union movement began to meke steady headway
in Canada in the eighties,(GO) Provineial concern over indus-
trial disputes began with the Nova Scotia acts just mentioned,
Statutes providing for mediation followed in British Columbia

(61) {62) (63)
in 1893, Ontario in 1894, in Quebec in 1901 and Nova
Sootia adopted the conciliation method in 1'903.,(64 No wide
application was made of any of this legislation,

The increasing strength of trade unions, coupled with
economic recovery at the end of the century, resulted in serious
labour difficulties., The existing provincial legislation was never
vigorously enforced and the Dominion Parliament passed the
Conciliation Act in 1900,(65) enabling government officials to
mediate at the request of the parties, In 1906, the country
got an object lesson in the seriousness of widespread strikes
when the Alberta coal strikes threatened a coal famine in
Western Canada, This experience was the immediate occasion of

. (66)
the famous Industrial Disputes Investigation Aet of 1907,

{59) sStatutes of Nova Scotia, 1890, c¢.7.

(60) Logan, Trade Union Organization in Canada, Ch,II,

(61) Statutes of British Columbia, 1893, c¢.2l; 1894, c¢,23,

(62) statutes of Ontario, 1894, ¢.42, An earlier abortive
act had been passed in 1873, See Statutes of Ontario,1873,c.26,

(63) 3tatutes of Quebec, 1901, c.3l; 1909, ¢,32,

(64) Statutes of Nova Scotia, 1903, ¢,.37.

(65) Statutes of Cgnada, 1900, c .24,

(66) Statutes of Canada, 1907,c,20.A similar act applicable to
railway labour disputes only had been enacted four years
earlier, 3ee Statutes of Canada, 1903,¢,55, No industry in
Canada is quite so vital as that of transportation,
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This act was applicable to the vital mining, trans-
portation and public utility industries, It gave to the
government compulsory powers of investigation and forbade
strikes and lockouts until after reference of the dispute to
a board of investigation. The findings of the board were
not binding on the parties: publicity rather than compulsion
was relied on as a sanction,

Similar legislation, applicable to public utility, and
sometimes to other Industries, providing for investigation and

conciliation by government officials, was passed by some of

the provinces, Ontario conferred s?ch)powers on the Rallway
67
and Munjcipal Bo?rd)in 1906 and 1913. Que?ec provided for such
68 {69
mac?%g?ry in 1921, Nova Scotia in 1925, and Alberta in

1926, However, the bulk of the work of investigation and
conciliation gravit?gg? into the hands of Dominion officials,

When the Snider Casge in 1925 held that Dominion authority under
the Industrial Disputes Investigation Act was limited to those
industries over which the Dominion had undoubted general legis-
lative power, the provinces, preferrring that the Dominion should
continue its work in the field, passed legislatidn which sought to
legalize Dominion intervention in substantially its former brbader
termé?z) Indeed, the Alberta and Nova Scotia acts last referred to,
were enacted to fill the gap created by the Snider Case, When the
expedient of "enabling legislatiogzﬁ)was discovered, Nova

Scotia repealed her act and Alberta amended hers to confine

(67) Statutes of Ontario, 1906, ¢, 31; 1913, o, 37,

(68) Statutes of Quebec, 1921, c, 46,

(69) Statutes of Nova Scotia, 1925, ¢, 1,

(70) Statutes of Alberta, 1926, ¢, 53,

(71) Toronto Electric Commissioners v, Snider, 1925 A, C, 396,

(72) e, g, see Statutes of Nova Scotia, 1926, ¢, 5; Statutes of
Alberta, 1928, ¢, 42,

(73) For an cxplanation of this device, see'¥, A, Corry, The
Difficulties of Divided Jurisdiction, ch. 2,
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its operation to disputes which did not come within the provisions
of the combined Dominiom and provincial enabling legislationfqé)

The tendeney until very recently was for the provinces
to rely upon the Dominion machinery wherever it could be made
applicable and to confine their efforts to conciliation outside
that area, However, in 1937 British Columbis repealed her
enabling legislation and. provided machinery of her own for the
investigation of industrial disputeé?s) The Industrial Standards
Acts, if vigorously applied and enforced, will presumably reduce
greatly the area in which the Dominion legislation, as extended
by provincial epabling legislation, operates and throw a
correspondingly heavier burden on provincial administration in
its attempt to secure and extend collective agreements and to
oompel. employers and employees to abide by them. And the Quebeo
Fair Wage Act of 1937 contemplates a considerable extension of
provincial coneciliation services,

The total effort at labour regulation has meent a great
increase in the activities of Canedian governments, Government
o¥ficials frame and enforce factory, shop and mine regulations,
Workmen's Compensation Boards transform industrial accident and
disease into one of the costs of production and spread its
incidence over industry es a whole, They supervise the re-
habilitation of injured workmen and the adoption of safety devices,
Minimum Wage Boards fix schedules of minmimum wages in great
variety and detail, They establish various supplementary regu-
lations and carry out inspections for the purpose of enforcing
compliance, Fair wage officers egtablish and enforce fair wages
on gévernment comtracts and in private industry in some provinces,

Government officials promote conferences for the purpose of

(74) statutes of Nova Scotia, 1926, ¢, 5; Statutes of Alberta,
l928, ¢, 42, '

(75) Statutes of British Columbia, 1937, ¢, 31,
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securing cocllective labour agreements and supervise their
enforcement., Govermments extend their good offices for the
mediation of disputes end, in vital industries, they insist upon
investigation and strenuous effort at settlement before a strike

or lockout can be called,
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V, THE EXPANSION OF SOCIAL SERVICES

The term "social services" is an expression lacking
in definiteness, As used here, it covers several kinds of
state assistance to individuals, First, it covers such things
as unemployment and poor relief, old age pensions and mothers'
allowences, where the public purse supports direct money payments
to certaln classes of persons in acute need, Secondly, it also
includes specific services made available through government
officials, either to the public as a whole, as in the caée of
education and general health services, or to particular groups,
a8 in the case of employment exchanges or health insurance,

The manner and extent of contribution to the maintenance of
these services, made by those who enjoy the henefits, will vary
according to public policy and the nature of the service. Con-~
tribution in some form is always desirable, but there is no need
to complicate a discussion of the underlying Eauses of this
development by entering into that aspect of it,

Nor will the nature and extent of particuiar services
be conslidered here in any detail, A separate study dea;ing with
them has been preparettij:) Educationis an accepted end widely
understood public service and emphasis here will be lamited to
the increase of more specialized kinds of education. State
provision for public health is a mixture of regulation and servige
and will be considered in some detail in a separate sectionsz)
The main purpose of the present section is to outline some broad
considerations which have dictated the expansion-of the more
eontroversial of the social services,

Disoussion of this subject is freguently in termms of

the decline of self-reliance and growing dependence on the state,

{1) See A, E, Grauer, Public Assistance and Social Insurance,

(2) See Section VI of this study.
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Tho lattor is certeinly a very sinister aspesct of some of our
presont mothods of rclicving distross. Howeover, sposking in
thoso torms tcnds to obscurs a consideration which is basic to
the whole discussion. It scems to imply a golden age in the past
When the individual stood by himself in sovereign self-reliance,
Although unusual indivifuaols may have come close % doing so,
gencrally spesking, 1t is g femefful idea, The individual has
novor beon able to stand as an individuel exccpt when ho was
underpinned by variotts social supports. Thc strong North American
belief to the cortrary is duc to the faét thet we have generalized
from two isolated and limited phcnomena. Onc is the individualism
which hns markcd the morc outward aspcots of economic life in
the last hundrod and fifty ycars. The othor is tho much-quoted
sclf-reclicnco of the North American pioncer. |

The individual is only able to stand as 8 member of &
group, without which he could not bc en individual. Elomontary
discussion of the naturc of society or rcforence to the soclial
history of any age mokos that clear. To take only the cxomples
of sclf-reliance montioned abhove ~ the pioncer history of North
America is more a record of the solidarity of the family than it
is of individual self-reliancé?) The members of the self-sufficient
family worked together as an economic unit in the struggle to push
back the forest, Their earnings were thus pooled in such a
feshion as to defy scparation. The misfortunes which overtook
particular mombors, such as disease, injury and old age, were
spread over thc family es a whole. A good deel of this spirit
of solidarity still lingers in ﬁpral communities in spite of the
complete change in the neture of agricultural economy. And, of

course, what was truc of pioncer North America was equally true

(3) Wwhat we have described as individual self-reliance was
rcelly a remarkable resourccfulness, bred of the constant
struggle sgeinst natural obstaclses., Being directed at natural
obstacles and not ah the cxploitation of pecople, there was no
nced to subordinate it to sociel control and it flourished

oxtraordinarily.
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of poasant agriculturc in Burope. To & lessor oxtent, it wasg
also truo of the handicernfts worker in that stage of development,
The family was the economic and social unit which provided the
individunl with sccurity.

The Industrial Revolution brought the workers to the
factorics in the towns. The femily ceased to be an oconomic unit
end it thus lost much of its capacity to cushion the misfortuncs
of its members. It was weckened as a social unit by giving a
separate wnge to cach working member of it. The increzsing
mobility of the worker ond the many distractions of tho wider
socizl intorcoursc afforded by urban living further wcakened
fomily ties. Both tho will and tho capacity of tho fpmily to
afford sccurity to its members declined. However, while
cepacity declined in dircet proportion to the shift from rural
to urban living, the cultursl lag, which mskes social patterns
more durable than their causes, slowed the pece of change in the
mores of the family. At any rate, thc permanent significance of
the change did not become marked until the twentieth century.

Even assuming an adequate wage and the absemece of
unforeseeable disasters, there are many who have not the foresight
and fortitude to secure their own independence, Particularly
rowerful solvents of these qualities are presently at wofkfél
Thus when the individual in distress is unable to rely on the
family for support, assistance is naturally sought from a larger
group. This is a fact of vital importance:in any discussion of
stete assumption of socirl scrvices of the first type mentioned
above, When the argumcnt is framed in terms of individual sclf-
reliance versus dependence on the stato, it.is frequently
forgotten that the supports which bolstered ?he individual @n

an older order arc failing and are not likely to be renewed,

(¢} See pp. 7780 post,
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Something should also be said generally about the
extension of those specific services, rendered by public servants
and officiels, of the second type mentiomed sbove., Extension
of services of this kind is mainly due to two things. One is
the paramount sociel importence of msintaining certein minima
in such things as heelth end education - things which parpicular
families and communities left to themselves might neglect.,

Neglect of thase standards, of course, is always likely to involve
higher costs to the taxpayer through inerease in disease and a
Jowering of efficiency. The other is the discovery that, by making
social provision for some services, it is possible for the individual
to get & much better service in return for his contribution then if
he spent the same amount individually. Not only does it enable
improved services to be secured but it also makes possible the
extension of the service to lower income levels which were previously
denied it, TEducation was once tsken care of by the femily and later
by private enterprise. In both ciroumstances, it was denied to the
great mass of pooplé who could neither'anploy governe sses nor

send their children to private schools. The seme considerations
epply to health insurance snd other services, The dollar goes
further when spent soocially than when spent individually. The
.inevitable standardization of mass production is, of course,

involved but the real gquestion is whether it is better to have

that thap nothing at all., In respect to many services, the answey

is clear,

The rcasons for the extension of such serviées as un=-
employment aﬁd poor relief and pcnsions'of di fferent kinds may
now bc considercd further., Mass unempldyﬁent, while not an entirely
new phonomcnon in the twenticth contury, has acquired a new
significance, due to more violeat fluctuations in the business
cycle and the accelerating pace of technological changcé. The
incroasing size of the industrial unit, through the complexity of
Jts financial structure and organization, lcads to greator rigidity
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in the ecconomy. A number of factors contributc to this rigidity
which slows up the rate of adjustment 1o business fluctuations
ond thus postpones the teking up of the slack in employment. The
scasonel character of much Canadian industry is an added
complication here, Various indications point to the conelusion
that widespread unemployment is a natural feature of our economy
in its present stage of development.

The average worker faces the prospect of recurrent
unemployment. The fact that he is paid intermittently interferes
wvith his budgeting to mect such mischances, Normally, he does
not make provision for these Fhings and his plight, in urban
conditions, is a pitiable one, The open frontier, which always
provided an gscape for some up until the Great War, has becn
closed, Increcasingly, the worker has lost his fonmer-links with
rurcl lifec and he is no longer able to_tako shelter from the
cconomic storm at the family homestcad.

In addition to psriodic uncmployment due to business
fluctuations, the pace of technoiogical change brings about
rcpecated dislocations and this intensifies the problem of un-
cnployment. At the same time, local communitices are wvery unequally
cquipped to mcet these incereased burdens of public assistance for
the unemployed. It therefore secms certain that unemployment
relief has become o permament concerm of senior govermments. It
2also means that prefercneces in employment will go to younger men
and thaet workers will find their way to the industrial scrapheap
at an earlier age. The worker, already subjeccted to periodic
unemployment, is to be given a still shorter working life in which
to save for his old age. At the same time, science increcases
longevity. The result is and will be inercasing old age dependgnce.
This is wastly morc scrious in urban than in rural surroundings.
The femily is both less able and less willing to undcrtake the
caere of the aged under crowdcd urban conditions,

The perils 'of indigoncc, uncmployment and old age,
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combined with the failure of the family as a provider of sccurltyy
crecetc a problom too groat for haphazard priveote charity: The
choice boceomes one of starvation or public assistance. The lamond
of the moralists about the deeline of personcl rosponsibility does ‘
not indieate a practicable alternative. Its wide currency, however,
roquires that something be said about it.

To a considorablc oxtent, personal responsibility has
alweys been a middle class ideal preached to the poor rather
than a discipline imposed by the poor on themselves, The failure
of the practice among the poor to coincide with the ideal was
obscured by the fact that the habits of the poor were not closely
studied. This asscrtion does not go the length of saying that
personal re3poqsibility among the poor of fifty or a hundred years
ags was & myth, It did exist and was of real significance but
we exaggerate it In retrospect because our knowlcdge is largely
gethered. from. thosg—who. pulled- themselves—up by -thrift end self~
denial,

0f course, & serious deecline in the practice of thrifs
has token place. Its declince secms to be closely associated
with ceonomiec and socisl chenges. In a simpler society,
celculaetions could bec made for providing security by the virtue
of thrift with much more assurance then is possible today. It
was easy to persuade the farmer to save‘for the building up of
an cnterpriso which grew under his hand. In urban conditions,
the simplest comparable kind of saving is home ownership. However,
wvhen labour is required, at its peril, to posscss mobility, it
argues against the possession of immovables. The simpler forms
of saving are not attractive and sevings are tempte@ into mere
speculaiive venturcs where thoy are frequently lost. Indeed, the
cxperience of many is that acquiring an equity in a house is alsao
a hazardous speculation. Thus, saving of any serious nature
is severely discouraged. One cen get some idea of the magnitude

of the psychologiocal cffect by recalling how many supposedly
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“sefo investmonts" wore cracked open by the last doprcssion.

At the same time, an increasing propoition of our
population live in urban contres, where all sorts of attractive
gcdgcts_and divorsions arc slways on display. The daily contact
with thesc things multiplics wants and, combined with the
blendishments of modern advertising, it dbroaks down sales rosist-
tnece. Pooplc bocome so0 much loss able to sacrifice the enjoymont
or'today for the socurity of tomorrow. Thc greater thriftiness
of rural and villego Tolk is, to a considerable oxtent, explained by
the lack of tomptations,

Devices like the pross, radioc and moving picturcs which
cxplain to one-half of the world how the other halt lives have
made the poor acutely aware of inwidious contrasts. The standards
of consumption set by the highly successful or fortunate few
inevitably tend to become the desirable social standards which
oll pursue. Aport altogether from the class bitterness which this
newly discovered consciousness of deprivaﬁions promotes among )
the less favoured, it mckes for the constant erosion of frugality.

It may he added that the mass produetion industries
depend, to a great extent, for their prospgrity on their ability
to tep the lowor income levels. Therefore, there is cnormous
pressure applied, through advertising and devices like instalment
sclling, to put thesc artieles in the hands of the meny. When
all these things arc considercd, it is clear_that a great modifi-
cation of the thrifiy virtues was incvitable,

Thosce who suffer from insecurity have learncd the
advantages to be gained from political pressurc and better means .
of communication have made it easier %o organize for that purposc.
Most of those actually uncmployed or in want are massed in largo
urban centres. They are news for the newgpapers and the vwhole
country is made acutely aware of their plight gnd widespread human
sympathies support their claims for assistence, This is &

significent change from a time when the unfortunate were more
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widely scattered and their sufforings woro less widely known.
Furthermore, the society now has a capacity to act in alleviation
of their sufferings which it did not possess when an cconomie
surplus and transportation facilitics wero lacking. Tho whole
question of social security has bocecome a political onc which
goverments cannot ignore.

The rosponsibilitics which Canadian governments have
thus far assumed may be briefly outlined. With the exccption of
the Maritime Provinces, Canaég)has never made specific provis@on
for the care of the poor, comparable to the English poor laws,
Municipalities in the other provineces were authorized to provide
poor relicf but it is a ncat question whether any legal
responsibility was thercby imposégl Municipalities did supplement
private charity and provincial governments came to the aid of
municipalities in times of stress., The Dominion government has
always denied responsibility amd it came to the finencial assistance
of the provineial and locel authorities for the first time in the
vost-war distress of 1921-~22,

Vant arisihg froﬁ uncmployment was rcalized to be
subject to differont considerations than those appliecable to
indigenece,., But no distinction was madec in the haphazard assistence
provided by governanents before 1930, In that ycar, the Dominion
acknowledged a de facto responsibility. for providing financial
assistanee to the relief of vietims of uncmrloyment and drought
where these werc of unexampled severitéz)and has continued to do
so in the succceding Relief Acts up to the present time, In 1935,
the Dominion Parliament enacted a measurc designed to establish a

(8)
national system of uncmployment insurance, The Privy Council

{(5) e.g. sce Revised Statutes of Nova Scotia, 1923, c. 59,

- -

(6} Cassidy, Uncmployment and Relief in Ontario, 1929-32, pp.77-O.
(7) statutes of Cenada, 1930, (2nd Sossion) c. l.
(8) 1Ibid., 1935, c. 38,
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(9) .
declarod this schomo unconstitutional in 1937; whorcupon tho

Dominion roquosted tho provinces to give their conscnt to an
cngbling nmendment of tho British North Amcrice Act. Unanimous
conscnt has not been obtained and there tho metter rests at the
present time. Moanwhile, some of the provinces continued to

use tho federal grants for uncmployment relief indiscriminately
for the relief of indigonco as well and it wes not until 1938
that the Dominion governmept begom to insist upon the sogregation
of the employable from the unemployable in order thut'ultimafcly
its c?ggTibutlon might be limited to the reclief of the former
group.

Until t?e fedoral gramnt for old age ponf'pns was mode
available in lgé% )the care of the oged who were in want was left
to private charity and muni¢ipal provision., In most of the
provinces, thoe municipalities or the counties maintaihed Yhouses
of rcfuge" for destitute aged personé%z) 01ld age pensions were
di scussed continuously from 1907 but the provinces were reluctant
to cmbark upon such a costly programmo. Im 1927, Parliament
outhorized federal cssumption of 50% of the cost of 61ld age pension
schemes, csteblished by the provinees. The Western ProvinceélS)
and Ontarii43apidly toock advantage of this legislation and provided
systems of old age pensions. The Maritimes followed after the

Dominion raised its contridbution from 50 to 75%, and in 19386, Quobee

{(9) Attorney-General for Canada V. Attorney~Genereal for Ontario,
1937, A,C. 355,

(10) e.g. sec The Rellef Agreoment betweén the Dominion and the
Province of Nova Scotia for 1958 pare 4.

(11) Statutes of Canada, 1927, ¢, 35,

(12) e.g, in Ontario, counties, cities and towns had boen authorized
to establish houses of refuge by 1877, See Revised Statutes of '
Ontario, 1877, c¢, 174, s. 436, Before 1927 this becape compulsory.
Sce Revised Statutes of Ontario, 1927, ¢, 348, s.l. Provincial aid
to these institutions was provided for in 1890, Sce Statutes of
Ontario, 1890, ¢, 78. Scc also Revised Statutes of British ’
Columbia, 1911, ce. 170, s, 186, and  Statutes of British Columbia,
1935, c. 66, where the Lieutenant- Governor is authorized to establlsh
o provincial home for thc aged.

{13} statutes of British Columbia, 1926-27, c¢. 50; Manttoba, 19528,

. 44; Socskatchewan, 1928, ¢, 75; Alberta, 1929, c. 24,

(14} statutes of Ontario, 1929, c,73,
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(15)
adopted the schomc,

In the ruial environment, the mother end children
gonerally managed to carry on the work of the femm ond provide
for their sccurity somehow after the death or disablemont of
the father. Undor urban conditions, & similer disaster lcaves
the femily quitc helpless.. This scems to be the basie reason
for mothers' allowancos provided by public funds. Thus, it scems
curious that the first mothers' allowances were provided by the
Prairic Provinces, the least urbanized part of Canada. However,

2 close cxemim tion will show that the Prairie Provinces have been in
the van with respect to most extensions of social services, The

high degree of economic specialization and the isolation of the
prairie farm have no doubt been factors in the drive for spreading
risks over the wider group. Also the tonc of westerm society has
been largely set by individualists who were in revolt against the
bleaker aspec¢ts of individualistic doctrine and practice and, up
until the thirties, at any rate, they had no difficulty in reconcil-
ing equalitgrianism with unrestricted freedom of opportunity for
individuals,

At any rate, Menitoba made provision for mothers?
allowances in 1916, Saskatchewan and Alberte followed in the
sueceeding yearéfs)Ontario and British Columbis made similar
provision in 1920 and Nova Scotia Tollowed in 193£i7) Generally
spcaking, thcsc acts provide assistance to mothers with children
when thoe husband is dead or pcrmancently disabled by discasc,

accident or insanity. In some provinecs, it has been extended to

ceses where neced arises through paternal delinquency such as

(15) Statutes of Queboc, 1936, c.l.

(16) statutes of Manitoba, 1916, c. 69; Saskatchowanm, 1917 (2nd
Session) c. 68; Alborta, 1919, c.b.

(17} statutes of Ontario, 1920, c, 89; Statutes of British’
Columbia, 1920, c¢. 61; Statutes of Nova Scotia, 1930, c. 4,
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(18) (19)
doscrtion or detention in prison,

During the War, assistence was given to the dependents
of soldiers in ective service. The Dominion has provided pensions
for disabled soldiers on the principle that relicf against
disabilities incurred on bechalf of the society should bo borne
by the society as a ﬁholéTO) In addition, it has been recognized
thet the rigours of war sexvice would locad to the promature ageling
of the men who bore the brunt of it. Accordingly in 1930, tﬁo
Wer Veterans Allowancc Act provided for aillowances in speecial
circu?;{?nccs to former soldiers who had rcochcd the age of sixty
yeorse  Finally, in 1937 omendments t5> tho 01d Agc Pecnsions Act
provided for federal assistance to those provinecs which are
prepared to provide publie assistance to needy blind persons
over forty yoars of agéfa) |

\ The total eost of this public assistanco, granted on
various grounds, is onc of the largest items in our public
cxpenditurcs, If is somctimes forgotten t@at this cost is not
cntirely made up of peyments to pensioners. Large additiomns to
administrative machinery have been nececssary. In cach ecosc, a
separate administrative authority has becn sot up to meke regulations
governing the grant and to give speedy determination of the claims
of particular persons for essistance without significant cost to )

the applicant, The ordinary courts are not suiteblec bodies for sueh

tesks and greatly incrcased administrative ectivity has been the

rosulte.

(18) statutes of British Columbia, 1920, c. 61; Statutes of
Alberta, 1936, c. 38; Statutes of Ontario, 1921, c. 79.

(18) statutes of British Columbia, 1920, c. 61; Statutes of
Scskatchewan, 1927, c. 60,

(20) sce Reviscd Statutes of Canada, 1927, c. 157,

(21) stetutes of Canada, 193, c., 48, Ancnducnts in 1936 lower
the ege in certain circumstances to fifty-five. Sec Statutes
of Cenada, 1936, c.48.

(22) statutes of Canada, 1937, c¢.l3,.



The activities of governments in providing services of
the second type mentioned at the beglnning of this section will
now be outlined, Zducation will be briefly sketched first.

About the time of Confederation, the provision of free elementary
schools by municipalities was made compulsory. Grants by the
central governments to schools already provided by the loeal
authorities began somewhat earlier and, as is usual, these grants
were rapidly followed by central supervision. The period since
Confederation has seen a stoady inecrease in central grants and

a corresponding cxtcnsion of central control. The provincial
governments lay down uniform standards of curricula and tcachers!?
qualifications, provide training schools for tcachers, and enforce
the meintenence of standards through inspection. In 1876, Ontario
replaced its earlier improvisations by a Department of Education
with a staff of experts and a responsible Minister at its hoad

end most of the other provinces have sinee given similar prominence
to the public interest in a uniform standard of elemontary
cducatiOATS)

The early secondary schools werc religious or private
institutions. Some assistance was given these by central govern-
ments before Confederation hut freec sccondary ecducation with
central assistance amd supervision did not come until after 1870,
Thec early collcges devoted to higher education were founded by
religious denominations. In Eastern Canada, they heve remained
free of public control but roccive subétantial grants from tho
provineigl govermments. In Wostern Cenada, a desire to sscape
donominational dissonsion and rivalry and to push provision for
higher cducation morc rapidly than was possiblc under private
auspiccs, led to a publie monopoly. University cducation was
placcd under tho control of provineial institutions almost entirely

(24)
supportcd by public funds.

(83) scc Encyclopedia of Canasda, Vol. IT, pp. 265-70.
(24} Ivid., pp. R70-9,



The clemontary cducation system, at the time it was
ostablished, was primarily designed to sccure & literate
population. Secondary education, originating in academies for
the sons of the well-to-do, followed the lincs of developmont
already marked out, after it came undor public control, end laid
its main emphasis on preparation for the professions, But
commercial and industrial activity became of compelling
importénce in tho later days of the nincteonth contury, demanding
a wide variety of clerical and mechaniecgl skill, A desirsc to
devolop industries already established, to promote diversity of
onterp;iso, and to mect foreign competition both at home and
abroad, pointed to the need of a high technical efficiency. In
tho modern diversificd economy, constantly compelled to mako spcedy
ad justment to change, the importance of rcady édaptatioﬁ of
workers to new tasks, as well as present technical competonce, is
difficult to exaggerate, |

The urgent social interest involved justifics public
ection to persuade individuals to pursuec opportunities not
otherwise availablo to them. Thé apprentice system in the older
trades did not provide the sgkills made necessary by the development
of electricity and the internal combustion engine - to mention
only two of many. Private enterprise in clerical training did not
provide the quality or range of skills desireds Thus a movement
grew to give a more prhctical twist to publie oducation and to
offer training in speclal skills at public cxpensc.

Nova Scotia led the way in 1888 by cstablishing night
gchools for minors and egain in 1907 by imposing ccntral super-
wision over all technical cducation in the province. Publice
technical schools werce cstablished in Quebec and Ontario about
the turmn of the century and provineiel assistancc and supervision
were established before another decade clapsed. The other provinces
followed slowly but were hampered by financial difficulties.

The Royal Commissiomn on Industriel Training end Technical Education
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appointed in 1910 rocommended foderal aid to the provineces. The
¥ar intervened and postponed action until 1919 whon the Technical
Education Act provided for annual grants for a'period of ten
years., This led to a great ecxpansion of facilities for technical
cdueation in all the provinceéfS)

In many trades, which are rceruited by a system of
opprenticeship, the system has faltered under modern conditions.

The morc impersonal character of the relationships in large

scale industry interferes with the quality of training given.

During the lay~-off which accompanics depression, training in

some trades almost cntirely ccases. In the result, there i§ a
shortage of skilled labour when industrial activity revives.

Onterio in 1928, and British Columbia in 1935, moved terstablish
government supcrvision_of the apprenticeship system in a numbex

of tradeé?s) The objeet of thesec acts is to promote the establishmen?
of a permancnt system of training in the particular trades coneerncd,
Inspectors arc provided for with power to supervise apprenticeship
and, among other things, to requira apprent?ces to attend classes in
technical schools at the employer's expense.

The importance of agrioculture in the Canadian economy
neced not be dwelt on here, One of the first concerns of all
Cansdien governments since Confederation has been to increase
its efficiency. ¥rom the first; it has been clear that the -only
effective way to do this was to devise more efficient methods
and persuade the farmer to adopt them = a problem of combining
rescarch and education., As the world market grew in importanpe

and world competition became kecner emnd as the beneficial applicatione

of scicnee to agriculturc multiplicd, the governments intensified

(25) See Vocational Education, (1928) Bullctin No. 28,
Dcpartment of Labour, Ottawa; Encyclopedia of Canade, Vol. II,

PDe 279-281. _ '
(26) Stetutes of Ontario, 1928, 0. 25; British Columbia, 1935, c.3.



thoir efforts. All govornmonts, provincial and Dominion, have
ostablished Depertments of Agriculture. Ontario provided for
the first provincial agriculture college in 1874 and has since
been followed by most of the other provincos. The Dominion :
and some of the provinces meintain experimental farms and stationé?7)

The detall of this immense effort on behalf of agricuiture
cannot be considered here. *It should be said however, that one
of the most diffieult parts of the programme is to win over the
consarvatively—minded farmer to new methods. Tha% has meant a
heavy concentration end large expenditures on field demonstrationg
and extension work, the maintenamce of field workers and the
- fostering of many kinds of agricultural societies, dedicated to
the improvement of agriculture. In addition to its own programme,
pushed forward by its Department of Agriculture and its experimental
farms, the Dominion government made annual grents in aid of
agricultural instruction in the provinces between 1913 and 19éz?)

A soeisl service of great importance is the publie
employment office, In a simpler society, vhere the available
employment was almost entirely local, the man end the job were
easily brought together by the gossip of the neighborhood. When
the neighborhood became a great industrial c¢ity, gossip ceased to
provide an effective labour exchange. With the growth of so many
specislized occupations, the need of searching out the right man
for the right job becams acute., The modern economy demands mobility
of labour over a wide area but cannot get it unless it can tell
the man about the distant job. A clearing house for infbrmatign
about workers and jobs becomes vital to its proper functioning.

And the necessity is greater in a country like Canada which has a
high proportion of seasonal employment.

Private enterprise, which developed marvellous facilities

for bringing buyers and sellers of commodities together, did not

overlook the opportunities of the 1abour narket, However, the

(27) canada Year Book, 1930, pp. 191-203.
(28] sStatutes of Canada, 1913, c. O,
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private -employment office has always been marked by grave gbuses,
These are largoly due to the faect that the interest of the
employment exchange does not run with that of the worker. The
exchange thrives on labour turnover and has no interest in placing
workers in permanent employment. This, added to the fact that the
worker is always in the weaker bargaining position, has made the
private employment agency momething of a racket., In Canada, its
unsatisfactory record inc}uded the exploitation of the particularly
helpless immigrant worker,\\Furthermofe, no employment office can
perform its full service unless it isorzordinated with sll other
employment agencies.within the area of the labour market.so as to
ensure the widest possible ramge of relevant information. TFor these
Treasons, & public monopoly of the employment office business is
preferable to an attempt at public regulation of private enterprise,

Public employment bureaux serving farming districts
were operated as early as 1904, During the period of heavy
immigration from 1906 to 1914, the Dominion employed special agents
to assist in placing farm workers and domestic servants. Onpario
began a similar practice in a few industrial centres in 1907,
Quebec, in 1910, was the first province to make comprehensive plans
for a provincial system. Apart from these, private employment
agencles held the field.

In 1913, an era of rapid expansion came to an end and the
fact that Ontario, British Columbia and the Dominion all embarked
on extensive inquiries into the labour situation in 1914 shows that
governments were aware of en oversupply of labour. The War turned
the surplus temporarily into a deficiemcy. However, attempts at
effective industrial mobilization confirmmed, from another point of
view, the need for a comprchensive cmployment service. The coming
demobolization of overseas troops provided an added argument, if
more was required, Ontario made legislative provision for a system
of employment offices in 1916 emd the Western Provinces followed

between 1917 and 1919. At the same time, most provinces made
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provision for gradual or summary liquidation of private employment
agencles,.

The Dominion government was faced with the re-establishment
of the soldiers in civil life. It was also realized that the
provincial systems would require co-ordination in the national
interest. Accordingly the Employment Office Co-ordination Act
was passed in 1918. It euthorized the Minister of Labour to
aesist in the organization end co-ordination of employment offices,
to foster uniformity of methods, and to provide clearing hou§es
for exchange of information and to compile lebour statistics., In
addition, Parliament suthorized an annual grent to the provinces
to aid in the establishment and maintenance of public employment
offices., Under this stimulus, a nation-wide public employment
service has been developeéfg)

There are a number of other socigal services of either ]
minor or declining importance maintained by Cenadian governments,

* By the Soldierst Civil Re-establishment Act, the Dominion Parliament

authorized a system of vocational tralning and other assistance in

order to hasten the absorption of soldiers into civil life at the

(30)
close of the War, The Soldiers' Settlement Act prov%ded special
(31 .
assistence to soldiers who chose to take up farming. The Dominion

and a number of provinces make loans to f?rmers on the security
(32
of thelr farms at low rates of interest, Most of the provinces

have established an administrative asuthoriity to encourage and
supervise private philanthropy and municipal enterprise in their

(33}
effords to teke care of neglected and abandoned children, Some

(29) on the whole question of empioyment service in Canade, see
Bryce M. Stewart, The Employment Service of Canada, 27 Queen's
Quarterly, pp. 37-61; Industrial Relations Counsellors, Inc.;
‘Administration of Public Employment Offices end Unemployment
Insuranee, pp. 20-8. ' .

(30) Statutes of Cenada, 1918, c. 42,

(31) statutes of Canada, 1919, c. 71. .
(32) e.g. see Statutes of Canads, 1927, o, 42; Saskatchewan, 1917,
¢, 25; Alberta, 1917, ¢.10; Ontario, 1921, c. 32,

(33) e.g. sce Statutes of Ontario, 1893, c. 45; Saskatchewan,l1908,
¢ S51; British Columbia, 1910, c, 5; Nova Scotia, 1917, c.2.



provinces have appointed govermment officials who are specially
charged with supervising the estates end protecting the interests
of infant children and 1unatic§?4)

Other services of a minor character could be added to
the list. Naturally, the wisdom of public provision of a
particular sofvice or of the partiocular methods employed may be
opcen to questioﬁ. Life itself is an experimoent and gropings
for solutions cannot hope_to be uniformly successful. The
only alternative to a continuod groping is en euthoritarien
regime which denies the experimentel character of the process,

The final justification of the free, as against the authoritarian
system, is that it makes room for progress through experiment
over the whole area of human activity. But all progress means
chenge end whille economic change pays large dividends to the
society as a whole, it incvitably infl;cts severec hardship upon
particular individuals and communities. Much of this hardship
¢an no longer be attributed to the feult of the sufferers as_it
is brought about 6y incalculable forces beyond their control. In
2 society as complox as that of the twontieth century, it is a
social dost of freedom and the argument that, as far as possible,
the burden should follow the benefit, is Arresistible,

This expleins why, in the short period of our national
cxistence, funetions which were performed griginally by the femily,
heve become of concern, first to municipel], then to'provincial
end finally to the Dominion governments. Our national_growth
has brought to us, as a whole, great material benefits, However,
as we diversificd our industrial pursuits, as we shifted our
cmphasis from one kind of industry to enother and as we bocame more
and more dependent on a widely fluctuating world demand for our
staple products, the costs of that growth'have been very unevenly
distributed. As this development went on, there has been a tendenocy
to spread mony of thoso costs over a wider end widor group. In the

last twenty-five years, we have been spreadlng them progressively

over the commanity as a whole,
ee Revised statutes of oSaskatchewan, 1950, ccl.l92,198
infants end mental incompctents); Revised Statutes of Britlsh

¢columbia, 1937, c. 207 (infants).
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VI PUBLIC HEALTH

Government intervention for the protection of publip
health 1s not a new kind of activity. Health legislation can he
traced back to the Quarantine Aot of Lower Canada in 1794
requiring incoming vessels to submit to quarantine in ordex
to prefi?t the introduction of pestilential dlseases fram
abroad. Local boards of *health were authorized and provided
with compulsory powers for inspeotién and cleansing of
premises in Upper Canada in 1833, following an outbreak of
cholera.z) In the case of melignant diseases in crowded areas,
they were authorized to move occupants of premises while
disinfection measures were being taken. .In 1849, ou another
outbreak of cholera, an act was passed dy the Province of
Canada providing for the establishment of a central board
of health. It was to be brought intoc operation by proclamation
of the Governor in the event of the outbreak of a "formidable
epldemice”, It gave a considerable range of coercive power
to the central board for cleansing of streets amnd houses
and removaXk of nuisances but'only'for the 1limited purpose
of combatting an existing epidemic. In such circumstances,
local authorities could be fequired to sppoint local boards
of health.(S) These powers were used only during the serious
epldemics of cholera in 1849 and 1866,

At the time of Confederation, the value of preverntive
measures was only dimly perceived. It required further
sclentific research as to the role of the microbe and the mears
of fighting him, combined with a campaign of public education, to
demonstrate the immense importance of preventive measures. The
efforts of central governments were limited to attempts to

prevent the introduction of malignant diseases from abroad and to

loecalize them after their appearsnce., Publie opinion would go no

(1) (1929) 20 Canadian Public Health Journal, p. 114-5.
(2) Ibid,, p. 141, '
(3) Statutes of Canada, 1849, c¢, 8,
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further than allow an appeal for central intervention in times of
serious epidemic., Indeed there was strong opposition to the
legislation of 1849 on the ground that it was unjust to burden
the general public with the cost of assistance %o purely local
misfortunef*? The heal th problem was regarded as an essentially
local matter, .

Ignorance about the causes of disease ﬁade it easier
80 to regard it. Furthermore, the significance of the limited
means of communication existing at the time must not be for-
gotten, The naturel obstacles to widespread mingling of people
assisted greatly in the control of infectious disease and
lent force to the argument that health wesa local problem, Since
that time, our modern system of transportation has coﬁe into
existenec, and the increase in range, quantity and velocity of
humen cireculation is quite incalculable. It is only the growth
of sclentific knowledge of the causes of disease and the methods
of control and prevention combined with the ineregsingly vigorous
use of this knowledge by govermments, which has made the modern
mobility of populations socially tolerable.

However, at the time of Confederation, health was
considered & local problem and, eicept on a few special and
minor points, it did not engage the attention of the fremers
of the British North America Act. As & result, Dominion power
in the field is very limited and general health Jurisdietion,
es a matter of local and private nature, fell to the provinces,
NO douht, an epidemic may reach such proportions as to Justify
Dominion intervention under the general clause relating to
peace, order and good government, The Dominion did re-enact
the main provisions of the 1849 legislation of the Province of

Carmada respecting "formidable epidemics™ in its first Quarantine

ah

{4) (1929) Canadian Public Health Journal, p. 140,



(5)
Act of 1868 but dropped them a few years later. The enduring

provisions of the Quarantine Aot set up edministrative conirel

of health precautions to be observed by vessels entering Canadian
ports and by travellers entering by land. A system of inspection
was provided in ald of enforcement. This was supplemented by
machinery for the medical examination and exclusion of immigrants
whose state of health makes them undesirable as prospective

(8)
citizens.

Apart from these measures, there was no further Dominion
legislation of importance until 1899 when the Public Works Health
Act was passed, This act enabled the Governor-General in Counell
to make regulations for preserving health and fighting disease
in connection with the construction and operation of zll publio
works of Canada and all such works and undertakings as railways
end canals which fall within the legislative competence of
Parliamentsv)

The use of unsuitable curative measures has almost as
injurious effects on public health as complete neglect. The
trade in patent medicines plays upon deep—seated weaknesses
of human beings and deceives the credulous who are vastly
more in nupber than the merely ignorant., In the unregulated
trade, many of these are acutely injurious to health. The buyer
hes no means of testing their content and as a result, the
odium attaehing to the harmful product spreads to the merely
harmless and the useful preparations. 1In 1908, when several
provinces were contemplating some regulation of the trade,
Parliament passed the Patent Medicine Act, It required the
registration of sll patent medicines and a confession of their
content to the administrative authority charged with enforcemen%?)

The usual gpparatus of analysts and officers to procure samplies

for analysis was set up. All packages were required to be

ES} Statutes of Canada, 1868, c.63, as amended hy Ibid.,1872,c.27,
6) Statutes of Camada, 1B69, c,. lO.

EV) Ibid,, 1899, c. 50-' ’

a).‘fb_’“id., 1908, c¢. 56,
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labelled with registration number and name and address of the
menufacturer and the use of certain ingredients was prohibited.
The Opium and Narcotic Drugs Act of the same year
provided severe_penalties for unauthorized distribution of thes?lo
dangerous drugs.(g)In 1919, the menufacturers of patent med%zi?es )
and in 1920, manufacturers, of and dealers in narcotiec drugs
were required to secure g licence from the Minister,
The Adulteration Act of 1884, expanded into the Food
and Drugs Act of 1920, and the Meat and Canned Foods Act of 1907
discussed in another section of this study.(IZ)They were
designed for the protvection of health as well as for the
curbing of fraud and are an important part of the Dominion
activities in this field. The Dominion also maintains marine
hospitals for the care of sick and injured seamen. It
exercises general health jurisdiction over the national parks
and the territories which are outside provincial jurisdiction.(l3)
A Dominion Department of Health was established in 1919
to administer,‘subject to one or two exceptions, the legislatlion
outlined above.(l4)1t was charged with the conduct of research
and the promotion of public education on health matters., In
addition, it was to cooperate with the provinces in o..ordinating
public health work throughout the country. Its establishment
with these objectives is a recognition of two important things.
First, health problems are so similar everywhere that the over-
head costs ol a vigorous attack upon them can be reduced by the

pooling of effort in many matters. Secondly, owing to the direct

EQ))Ibid.é 1908, c¢. 50,

10)Ibid 1919, c. 66,

(11)T53id., 1920, c. 3l.

(12)See Section I1I, Regulation of Marketing.
(13)Canada Year Book, 1937, p. 983,
(14)Statutes of Canmada, 18i9, c, 24,
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bearing of heelth on économic effi¢iency and the extreme
mobility of the population in the twentieth century, there

i1s a national interest in the state of health in every
community, The War brought both the problems of public
health and the possibility of dealing with them very foreibly
to the publie mind.(ls)

This recognition of the interest of central governments
in public health went forwerd rapidly as between the provinclal
governments and the municipalities in the last quarter of the
nineteenth century. The allocation of responsibility at the
time of Confederation has been pointed out above, With the
exception of serious epidemics, public health was a local matter,
The Municipal det of 1859, relating to Upper Canada, gave
munidipalities power to make by—laws‘for the maintenance of
health, abating of nuisances, prevention of pollution of water-
supply, destroying of tainted food, banning of slaughter houses
and the providing of drainage and sewers, These powers were

merely enabling end did not ensure comprehensive health measures.

Members of municipal councils were ex officio hea%th\officers
16}

but they were authorized and not required to act,

Under the division of powers at Confederation, pubiie
health remained a matter of a local and private nature and the
Ontario Health Act of 1873 substemtially re-enacted the health
leglislation of the Provinee of Canada.(lq)ln the absenos of an
actual or threatened epidemic, the central authority had practically
no functions to perform., Under normal conditlons, everything
depended on the initiative of the loocal authorities. They had no
permanent organization for health purposes and there were no
minimum standards to which they haﬁ to eonform,

The beginning.of a movement in this direction came with
the Public Health Aci of 1884, It provided for a permanent
Provincial ?oa?d_of Heglth and for the ocompulsory ozganization of

5) See ps 104 %ggto '
16} Stafg%es of apada, ‘1859, c. 54,
17) Statutes of Oatario, 1873, c, 43.
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local boards of health., The loecal boards were authorizedlgo
appoint medical health officers and sanitary inspectors.( )

A serious epidemic of smallpox broke gut in Montreal &nd Quebec

in the Tollowing year, resulting in 7,000 deaths. Ontario carried
through a rapld organization under the sct of 1884 and kept the
deaths through smallpox in that year down to 180(19)

. _ After this demonstration of the values of an organized
attack, Quebec enacted Sim%%8§ legislation in 1886 and the other
provinces rapidly followed, The evolution through furthe#
provincial supervision and assistance to municipalities to direct
central organization of various heal th services can be sufficient-
1y illustrated by following the case of Ontario, The act of'1884
extended existing municipal powers to abate nuisances, destroy
unsound food, and supervise waterworks and sewage dispds§l.

Powers for the control of contagious disease were also extended
and provision was made for disinfecting the houses cf the poof
at public expense,

In the same act, there is to be found the first
1llustration of a principle which has since expanded central
authority esgain and again in this field., Local authorities were
required to submit their plans for water supply and sewage disposal
for the approval of the provincial board and it was authorized %o
lay down general rules respecting the construction of such
facilities., Only a few great cities can command ‘the sciemntific
medical and engineering services which are available to central
governments, Smaller municipalities would be crippled by the
overhead cost, Frequently also,.they are igunorant of the aid
which science offers and sometimes they are so rooted in the
ancient ways that they'fail to use it even after 1% is brought to
their attention. Thus, as the body of tested scientifio knowledge -
relating to public health has grown with great rapidity, the role

played by the ogntre has grown correspondingly.

{(18) Ibid,, 1884, c. 38,
%3_ %%?ﬁgf 20 Janadian Publie Health Journal, p., 1l41.
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In 1895, the centre extended further 1ts supervision
of the construction and operation of local waterworks and
sewers.(zl)In 1911, the appointment of medical health officer?zz)
and sanitary inspectors by municipalities was made compulsory.

In 1912, the province was divided into heelth districts with

a district officer of health in charge of each one. Frovinclal
inspectors were provided for and the Provincial Board of Health
was given inereased powers of inquiry into and inspection of
local health efforts. The Provincial Board was authorized to
make regulations for the destruction of builldings unfit for
humen habitation and the medical health officer was given power
to close dwellings, which in his opinion, were so unfit.(as,In
1927, the Provinelal Board of Health was superseded by ?22?part—
ment of Health with a responsible Minister at its head,

During this pericd, there was & steady increase in the
power of the municipality to spend public funds for the mainte-
nance of health conditions which individuals could not afford.
to maintain themselves, For example, the cost of cleaning and
disinfecting premises, of medical attention for the indigent,and
medical and dental services in the schools, became charges on the
municipality. And at the same time, the province pushed Torward
& system of health services in the unorganized territory which
lacked municipal institutions.

' Ontario seems to have provided the model which the
other provinces adopted and the pattern of development is
egsentially similar, There are, of course, variations in detail,
Many of the other provinces preceded Ontario in establishing a
full-fledged Department of Health. Some have increased the-
regulatory powers of the central authority in certain directions
more than others, For example, Manitoba and British Columbia
have authorized their central authorities to license plumbers, %o
supervise health conditions in work-camps, and to regulate the
construction of tenement’ housesfzs)Others push authority further

21} Statutes of Ontario, 1895, C. 49,
(22 Ibid., 1911, ¢o67
23 1912 8o

Ce O
24 'BEE? 1027, ¢, 73,
25) Statutes of British Columbia, 1904, c,23; 1911, c,19;

Statutes of Manitoba, L1911, &.44; 1915, "4.58,
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in other directions,

The most striking and perhaps most important of recent
development has been the movement towards the county health unit.
The social services bear most heavily on sparsely populated
areas, and health services in rural areas and smaller towns and
cities have always been infprior to those maintained by large
urban centres, The gap has grown wider as the latter took
advantage of scientific knowledge and expert personnel, Statistios
tend to show that rural health, which was once superior to urban
health, is no longer so. The part-time medical hezlth officer
and sanitary inspectors cannot give as effective a service. It
has been seen that there is great possibility of improvement in
grouping a number of municipalities into a larger healfh unit,
Overhead costs are reduced and, with the financial assistance of
the central government, the maintenance of a #ull-time health
service becomes possible.

Central assistance always involves some kind of central
control. Furthermore, maintenance of municipal responsibility
in such health units involves the creation of a. joint authority,
which always lacks vigour in administration. Accordingly, when
provisiqn for the first of these full-time units in Capada was
made by Quebec in 1926, the provincial government reserved the
right to appoint end control the medical health officer, who was

(26) (27) (28)
to have charge of the unit. ?ritish Columbia, Manitoba,
Saskatchewan,(ag)and Alberta(SO)have since adopted the full-time
health unit plan and have made progress in putting it into
operation, In eash case, the provincial government ~ontributes

to the cost, appoints or &pproves the appointment of the medical

(286) statutes of Quebec, 1926, c,54; 1928, ¢,68; 1933, c,74,

(27) Statutes of British Columbia, 1936, c.21. Experiments
with health units had been going on in British Columbia
for several years before thlis date.

(28) Statutes of Mamitoba, 1929, c.4l.

(29) Statutes of Saskatchewan, 1928, c.7l.

(30) sStatutes of Alberta, 1937, e¢,91.
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kealth officer in charge and supervises his activities.

A study, based primarily on the statutes, reveals the
range of coercive powers and the steady increase of central
control through the establishment of minimum standards and inspec-
tion to ensure their observance, It sannot dd» justice to the
manifold activities which the provinces and the municipalities
have undertaken, The rull.scope of public heelth esctivities is
the subject of a study by Dr. A. E. Grauer., This study limits
i1tself to the discussion of gemeral trends., Muck of the service
aspect of public health work is not reflected in the statutes,
However, some reference to the service aspect must be made to
indicate what private health now owes to public care.

Provincial finencial assistance is given to various
municipal activities. The central authority reaches out its hand
in many other ways. Public health nurses inspect schools, make
home visits and conduct home-nursing classes. They pay special
attention to maternal and child welfare. Diagnostic clinicé aid
in the discovery and labelling of diseases, Bureaux of sanitary
engineering conduct research and education. Free distribution of
vaccines and serums 1s provided, Laboratory analysis of a wide
variety of noxious specimens is offered. Statistics are collected
and studied and a constant campaign of education is carried on by
meens of demonsirations, exhibits, bulletins and other methods.
The list could be continued.‘zl)

Apart from general health work, the provinces have made
special attacks on particular diseases. The post-war alarm over
venereal disease led in 1919 to a Dominion grant to the provinces
in 8id of efforts to control the diseaseESZ)This grant was renewed

each year up until 1931, In order to earn the grant, the provinces

were required to establish cliniecs, competently staffed, They

{31) A summary of the public health activities of both Dominion

and provineial governments will be found in the Cammada Year Book,
1937, pp. 981-988, For a more extended report on the Province of
Saskatchewan, see (1928) 19 Canadian Public Health Journsl.pp.255-60.
(32) Statutes of Camada, 1919, c.76, vote no. 522,
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were obliged to provide hospital accommodation and free $reatment
and to launch a programme of diagnosis and education., Under this
stimulus, legislation was enacted in most provinces providing for
compulsory notification, compulsory examination of suspects amd
compulsory treatment of infected personsfsS)When the Dominion
grant was withdrawn in 1931, provincial efforts were.consequenily
diminished to a considerable extent.,

Tuberculosis has also been singled out for special
attack, Of the five provinces specially examined here, British
Columbia, Saskatehewan, Ontario, and Nova Scotia have established
provincial sanatoria for treatment of the diseaseESQ)The province
controls the administration and meets the cost of treatment given
to 1ndigent‘patients. Seskatchewan and Alberta give free treat-
ment to all, the costs being met out of general taxation.(SS)
Quebec has not established provincial sanatoria but is making
speclal efforts to fight the disease, Dispensaries and travelling
clinlcs have deen established. Attempts are made to place urban
children, who are threatened with the disease, in the care of
families in the country and the province bears the cost of transﬂg?)
The province also makes grants to the various sanatorié.

A similar programme for cencer was launched in
Sasketchewan in 1930 by the appointment of a Cancer Commission.
Diagnostic and treatment ¢linics have been established and pro=-
vision is made for the treatment of all victims - indigent patients
to be a charge on the municipalityfsq)

Insanity is coming to be treated as a disease and the
provinces have largely taken over from private enterprise the
task of isolating the insane and have thrown resources inte
securing medical and psychistric treatment of mental disease., _All
the provinces specially considered in this study execept Quebso,
have provincially owned and managed mental hospitals % &8 the
133} e.g., see Statutes of Brivish Columbia, 1919, Cc.o8; Statutes
of Ontario, 1818, c¢.42; Statutes of Saskatchewan, 1918~ 19, Ce1l3s
(34) Statutes of British Columbia, 1921, c.67; Statutes of
Saskatchewagy, 1910-11, c¢.1l0; Statutes of Nova Scotia, 1917, c.7.
{35) Statutes of Saskatchewan, 1928-29, c¢,6l; Statutes of Alberta,

1936, ¢,50,
(36) Statutes of Quebee, 1924, c.21; 1930, c¢.83,

(37) Statutes of Saskatchewan, 1930, c,64,

{32) siasuigs oe, PELLSE Tlianty, ol Shany seatypae o ootatcpomn
s ar o .

Noga Sabtia 1051 599,° 10,1877, "c.220;5tatutes
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have come to be called. The treatment of indigents is primarily
a charge on the municipality but, in most cases, the provinecilal |
government contributes. In addition, Quebec has provided for sub-
sidies to existing institutions., These subsidies are conditional
on the institution submitting to some measure of government control
and supervision, The province has the statutory right to appoint
the medicel superintendent in these institutions. He controls
the medical services and réborts to the Provincial Secretary.
The cost of maintenance of indigents is shared by the provincg?g)
Finally, in all these provinces, private insane asylums are subject
to government supervision and inspection, even though they receive
no grant.(40)

Provineial aid to or establishment of institutions for
persons suffering from other afflictions is also found. Nova
Scotia and Saskatchewan have made legislative provision for
supervising and sharing the cost of training and care of
mental defectivaé%l) British Columbia has established a home
for persons suffering from incurable diseasé%z) Ontario makes
special provision for the care of epileptics and offers assistance
to cities of over 100,000 population which set up psychiatric
hospitalssés)

The burden of providing hospital care for patients who
are unable to pay the cost of treatment is too great for the
general hospitals in many municipalities to bear. The problem
which arises in all the social services is found here also., It
is precisely those municipalities with the most slender resources

upon whom the heaviest load of charity treatment falls., A%t the

same time, hospitalizatien has become a service which, it is

{%9) Revised Statutes of Quebec, 1909, c. 4.

{40) Revised Statutes of British Columbia, 1924, e¢. 158, s. 6;
Revised Statutes of Ontario, 1914, c. 296.

(41) statutes of Nova Scotia, 1921, c¢. 8; Statutes of Saskatchewan,
1930, c. 71.

(42) statutes of British Columbia, 1922, c¢. 60.

(43) Revised Statutes of Ontario, 1937, c. 392, s. 56; Ibid.,
c., 393. '
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deemed, should be available to all - not only for the sake of the
patient himself but for the sake of his family and the public at
large. Under the conditions of urban crowding, home-nursing is
less practicable than in earlier times. Also the modern

hospitel, with its range of specialized services, can give the
patient attention which he cannot secure under the most favourable
héme-nursing conditions. This problem has been met im the usual
way ~ the central govarnme;t makes grants to the general hosﬁitals.
These are generally on a per patient per day basis; With this

aid comes supervision, Hospitals receiving aid may not re ject
charity patients. They are generally required to make returns,

to submit to inspection by provincial health officials,(éé)In the
feudal period, cities and guilds purchased immunities with gramts
of money. This pbrocess seems to -have been reversed in'the
twentieth century,

- Individualistic society has made great progress in
soeielizing risks by insurance. One of the most serious risks
Tacing the individual is illness and the insurance principle has
been applied to it in many countries, being made compulsory for
the wage earning groups. Besides spreading risks, its contri-
butory features involwe a method of individual saving for
emergencies, State and employer contributions swell the fund.
Combined with the fact that thé fund can secure competent medical
services more economlcally, this device meams that a better
medical service is provided for the participating group as a ﬁhole
at & much smaller total cost than would be possible under con-
ditions of rugged individualism, This is of immense importance
ina the low income groups and it is at least plausible to érgue
that the prospects of greatly improved health conditions in this

group meke public eontributions to such health.insurance schemes

a sound investment.

(44) Revised Statutes of British Columtia, 1924, c¢. 106, s.5;
Revised Statutes of Saskatechewan, 1820, c.212; Revised
Statutes of Nova Scotia, 1923, 0.54; Revised Statutes of

Ontario, 1937, ¢.390,
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Although it was introduced in England as long &ago as
1911, it has seemed to carry social provision for health further
than we were prepared to go until the present decade. Its impli-
cations for the medical profession are, of couvse, debatable and
the coolness of the profession towards it has contributed to the
rostponement of experiment. However, Alberta in 1935(45)and
British Columbia in 1956(46{enacted health insurance acts. Both
provide for a health insurance commission to administer the fund
which is to be built up from compulsory coniributions of wage-
ecarners and employers, The main difference between the twb schemes
is that the former contemplates plecemeal adoption by districts,
after a majority of those concerned in the district have voted in
favour of its application while the latter is to have p;ovince—
wide operation on proclamation by the Lieutenant-Governor in Council,
As yet, neither of these schemes have gone into cperation. Whether
they will be broughit into operation and whether similar schemes
‘will be adopted in other provinces, belongs to the sphere of
prophecy. A full treatment of the problem of health insurance will
be found in Dr. Grauer’s study on public health a;tivities.

However, the trend of the last 75 y2ars should be clear
from what has been said in this section. It has moved constantly
towards the making of wider social provieion for public health -
the spreading of the risks of disease over the society as a whole,
It is true, ¢” course, that this movement has got some drive from
pureiy humenitarian impulses. But more calculating reasons have
carried great weight. The development of the modern specialized
economy has resulted in widely unequal capacity of different local
communities tb meet the burden of social services demanded. At the
same time, it has been realized that the ill-health of some, in an
urben and highly mobile society, is a menace to the health of all,
Disease redunes the éfficiency of the society, a truth which the
discovery of the Gsarmy during the War has driven home in a most
forceful manner,

T45) Statutes of Alberta, L9489, Co 49. |
(46) Statutes of British Columbia, 1936, c.23.
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The War had another very significant influence on
public health development, The fact that, for the first time
in history, vast armies were kept almost entirely free of serious
disease, demonstrated the effectiveness of preventive medicine.
It dawned upon us that a high degree of public health can bé
secured and the C3 proportion of the population grsatly diminished
at a price. The public, as a whole, are becomig increasingly
willing that that price should be included in the overhead costs
of government. At the moment, the tendency is to make the
province the finencial and administrative unit for this purpose.
The movement towards increased participation of the provincial
.governments in health activities is due, in considerable measure,
to the unequal capacity of the municipalities to carry the burden.
In so far as unequal capaclity to maintain health, and other
services manifests itself as between different provinces, the logle
of the development discussed has at times led to the spreading of
some of these costs over the country as a whole and points to the
increasing participation of the Dominion government in health and
other similar services, Thus far, however, the participation of
the Dominion government has consisted glmost entirely in giving
a lead and temporary assistance to the provinces in meeting their

heal th problens,



- 105 =
VII CONTROL OF INCORPORATIONS AND THE SALE OF SECURITIES,

Under a free economic system, the individual is allowed
to draw from the national income, in competition with others, as
large & share as his talents and a variety of fortultous circum-

~stances enable -him to take. He is also permitted to meke his own
determination as to how much of it he will save and in what way
his savings will be Inwve s¥Hed. That is to say, the funetion of
providing capital is decentralized and dispersed emong many people.

The logieal counterpart of individualiam on the saving
side would be complete individualism on the investing side - aach
individual employing and managing his savings in soms smtarprise
of his owns During the last century, the relative importance of
isolated individual enterprise has napidly decreased., This is
due largely to the advance of industriasl technique. ‘Tha use of
machlinery and the economies of large scale produetioﬁ have
required great accumulations of caplital for the operation of a
single unit of produetion - accumulations which were far beyona
the resources of any one or even a few individuals to supply. And
even where one individual could supply the vast sum required, it
was generally imprudent %o venture so large a sum ln a single
entarpri_.sé° Thas it is imperative for-our present mode of pro-
duction, to reassemble .for investment the saved portions of the
incomes which have been dispersed.'

The most important device for this purpose is the joint
stock company in which a large number of investors emtrust thelir
savings to the‘management of a few individuals., These companies
are constantly growing in numbers, in the size of their operations
and the COmplekity of thelr financial structure. As economic
opportunities become more difficult to calzulate and as the
corporate device flowers in all its intricacy, it becomes more
and more difficult for the éverage investor to assess the merits
of the alternative wventures which solicit his funds. At the very
time when he is compelled more and mdre to seek out corpoiata
securities as an investment, he becomes less able, by his own .

efforts, to amass the information necessary for an appraisal, With
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respect to the complicated financial structure of the giant
corporation, he would not always have the ability to appraise,
even if he had the information.

Having selected his investment with as much care a&s
possible, his difficulties are by no means over. He has put his
property into the hands of other individuals for them to menage
and that always puts him at the mercy of those he trusts, It has
always been found necessary to fix such individuals with special
duties and obligations. PBut it is not possible to take the easy
road of equating the position of the company director with that of
a trustee, because the object of the Joint stock company is not
security but an adventure fraught with more or less peril.
Controls of a somewhat different nature must be devised,

The last Tifty years have seen constant experiment with
means of controlling the use of the corporate device. Regulation,
as far as the Dominion is: concerned, has had three main objectives,
The first has been to seoufe the disclosure of matérial information
to prospective investors at the time of incorporation or issue
of securities. The second has been to secure to shareholders the
right to full and accurate information respecting the affairs of
the company and the right through meetings, whether special or
general, to get action on the basis of that information. The
third has been to provide some protection to creditors through
the providing of inform;tion and the forbidding of the grosser
kinds of raids on the gapital of the company, 4 fourth objective
appears to be emerging, if one csn judge by recent legislation,

It is to impose same limitations on the classes of shares and on
the use made of voting rights and other privileges which are both
nystifying to the publie and useful as instruments of menipulation,
An examination of the development of company legislation in the
provinces shows a concentration on the same objectives. But, of
course, the provinces did not proceed uniformly nor at the same
pace as the Dominicn.

A great deal of this regulation has been instituted merely
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by a change in the law, leaving enforcement to the courts., For
example - the stringent 1liability of directors for untrue state-
ments in the prospectus was established by an alteration in the

law of tort. In such ceses, no additional functions are saddled
on the executive branch of government and there is no increase of
governmeni activity as the term is used here. The discussion which
follows, therefore, will youch only those points where an increase
of administrative authority has been established in the effort to
protect investors and others dealing with joint stock companies,

A grant of incorporation must be sought from an executive
officer - the Secretary of State in the Dominion, the Provincial
Secretary or a Registrar of Joint Stock Companies, as the case
may be, in the provineces. Normally, he has no power to refuse an
application which is satisfactory on its facej his dﬁty is
limited to the ministerial one of seeing that formal requisites,
are met, At the time of Confederation, this was his sole function.
Since then, he has got power to require the filing of a wi@e
variety of information both before and after incorporation. This
information is not in aid of wide inquisitoriel powers which he
possesses over the company. The object is to make certain
important information available to those who are interested in the
affairs of the company. In addition, he has acquired limited
powers of interventlon in special circumstamces.

A sufficient indication of the nature of these additions
to administrative powers and duties can be gathered from an out-
line of the more important ones given to the Secretary of State
respecting Dominion ecmpanies. The first Dominion Companies Act
of 1869(1)13 silent on mgtters of this kind, This act was recast
in 1877, Any contract providing for the issue of shares for a
consideration other than cash was required to be filed with the

(2)
Secretary of State., Any inerease or decrease of capital by the

(1) statutes of Canada, 1869, c. 13.
(2) Statutes of Canada, 1877, ¢, 43, s.83.
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company became subject to his being satisfied of its expediency

3
and bona fides, ‘

In 1902 the direciors were required, if requested by
him, to fi%z)a summary setting out the share capital position of
the company. In 1917 an annual summary became compulsory and
its required content was much expandeé?) Any company offering
shares to the public was required to file a prospectus or a _
statement in lieu of a progpectus, containing certain information,
with the Secretary of Staté? At the same time, companies were
Tequired to make returns to him containing particulars of the
securities given by them to secure borrowings and he was required
to keep & register of corporate mortgeges end dhargesz

Where the company failed to appoint an auditor to
conduct an annual audit, he was cmpowered to do so and to ensure
the auditor of a full access to the books of the company. Further=-
more, the Sceretary of State got power, at his discretion, to
appoint an inspector of the companyt's affairs on the application of
what he decmed to be a suffieient minority of the Shareholderé?)

It is worth noting that this latter power had previously been
invested in a eourgf) Herg again administrative discretion has
ousted judiecial suthority.

Later amendments have expaended the variety of information
which must be contained in the prospectus end various returns which
must be fileé%o) A development, similar to that outlined above

tu)

can be traced in the provincial legislation respecting companies,

(3) Ibid., c. 43, s. 23,
(4¢) Ibid., 1902, c. 15, s, 89
(5) Ibidt’ lgl'?, c. 25’ s. 15.

(6) Ibid., c. 25, s. 7.

(7) Ibid., c. 25, s. 9.

(8) Ibid., Ca 25, Stllt . .
(9) 1Ibid., 1902, c.15, s. 79,

(10) Sec Statutes of Canada, 1934, c¢.33; as-amended by 1935, ©,55.

(11) e.g. see The Companies Information Act, "Statutes of Ontario,
1928, ¢. 53; Statutes of Quebec, 1930, c, 87,
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It differs somewhat in dotail and generally - though not always =
moves more slowly to experiment than that of the Dominion.

In addition to incorporating end exercising some super-~
Vision over their own companics, the provinecs require that all
“extra-provincial® companies carrying on businoés in the province
must register or scecure a 1iconcé§2} These provisions arc revenue
rather than rogulatory mcasurcs and necd not be discussed here,
It is, however, important to point out that thesec provisionsA
gencrally impose upon companies incorporated in a foreign country
or in another proviﬁce much the same obligations with respect to
prospectus and annual returns as apply to locally incorporated
companioé}s)

From time to timec therc have boon aettempts by the
Dominion and thce provinces to get uniformity in compahiesr
lcgislation, In the past these cfforts have mot met with success,
Marked progress with an ambitious programmec of uniform legislation
is being made at the present time by a committee set up by the
Secrctary of Statc following a resolution unanimously adopted by
the Dominion-Provincial Confercncce of Deccmber, 1935, This work
@as procccded under the assumption that the present division of
Jurisdiction over company law will continue, and its objects are to
draft a uniform companies act which might be adopted by the
Dominion Parliamemt and the provincial legislatures and to provide
for greater uniformity and simplicity in administration, Thus
it has been proposed to cstablish a central bureau at Ottawa which
will facilita?e exchange of information between security
¢ommissioners, A certification of investigation by one security
commissioner could then be accepted by commissioners in other
provineces, thereby eliminating duplication of administrative effort

and cxpcnse as well as delay. Similarly a greater dcgrec -of

uniformity in company returns is sought.

(12) e.g. sco Rovisced Statuics of British Columbia, 1936, ¢, 42,
ss. 178~203, The provisions in the other provinces arc broadly
gimilar, |

(13} sce Notc (11) abovc.
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The rapid economic development of the first decade of
this century produced a heavy crop of ill-starred corporate
ventures., Thls gave rise to a demand that more drastic measures
should be taken to curb the fraudulent end grossly optimistie
flotationé of corporate securities, The incorporation acts
provided little more than a degree of publicity. From 1912 on,
severel provinces resorted to administrative control of the sale
.of shares and other sscuritieé%é) These acts forbade eny perscn
or company to offer the securities of any company for sale in the
province until a licence or certificate had been secured, Before
a licence would be issued, detailed particulars of the company's
project and financial position were required to be filed with the
Public Utility Commission, the Local Government Board, or some
other executive body. If that body found the company to be
solvent, its internal structure and proposed enterprise "to provide
for a fair, just and equitable plan for the transaction of
business,,.", it would ther issue a certificate to the company
and a licence to its agents or salesmen, Otherwise, a certificate
would be refused and under certaim ciroumstances, a Qertificate
already issued, could . be cancelled,

The constitutionality of this legislation, in so far as
it applied to Dominion companies, was challenged in the courts

(15)
and found to be ultra vires, Thus the province was denied

control over a Dominion company seeking to sell its shares in the
provinge, At the same time, it was fairly clear that, once the
shares of a Dominion company had been sold outright by the company,
Dominion legislation, which sought to control the resale of those
shares to the public by a broker or investment house, woulid be
equally- unconstitutional, As it was becoming increasingly the

normael practice for companies to sell large blocks of their

(14) e.g. see Statuted of Manitoba, 1912, ¢.75; Statutes of
Saskatchewan, 1914, c, 18; Statutes of Alberta 1916, ¢, 8;

Statutes of Quebec, 1924, o, 64, : -

(15) Lukey v, Ruthenian Farmers Elevator Co,, 1924, S,C.R, 50 Attorney-
General of Manitoba v, Attorney-Genersl of Canada, 1929 A.C. 260,
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securities outright to brokers amd investment houses, another
method of control was sought out,

This challenge to legal ingenulty brought forth the
Security'Frauds Prevention Acts, the principle of which has
successfully'W1thstood the scrutiny of the Pr;vy Gounclilﬁ) The
germ of the idea on which these acts are based is to be found in

a Nova Scotia statute of 1924 providing for the registration of

(17)
brokers, This act was never put in force but the prin?ip}e of
- {18
it was emplified and expanded in the Ontario act of 1928, The

(19)
Ontario legislation has since been copied by the other provinces,

In substance, this legislation forbids anyone to carry
on the business of trading in securities unless he is registered
under the act, In some provinces, a special security frauds
commission, in others, the Attqrney-General, is charged with
administggtion and enforcement, Xvery applicany for registration
must furnish such bond as the authority requires, the bond to be
forfeited if the broker is found to have committed a "fraudulent
act", as defined by the legislation,

The authority can refuse an applicatidn for registration
on any grounds which it thinks suffiocient, It is given a.wide.
power to investigate any aiiegation that a "fraudu;gnt act'
has been or is about to be cormitted, This phrase is so defined
as to cover almost all the devices by which fraudulent stock
promotions are foisted on the public as well as some of the more

objectionable practices in which some brokers engage on their own

A

(16) Mayland end Mercury Oils Ltd, v. Lymburn: and Frawley (1932)
I. w. W, R, 578,

(17) Statutes of Nova'Scotia, 1924, o, 12,
(18) Statutes of Ontario, 1928, c, 34, _
(19) e, g, see Statutes of Nova Scotia, 1930, ¢, 3; Statutés of

British Columbia, 1930, ¢, 64; Statutes of Quebec, 1950§ c, 88;
Statutes of Saskatchewan 1930, c., 74,
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account,

Upon being satisfiod of the commission of a "fraudulent
act” or its immincnec, the authority may suspend the registration
of the offending broker, }eveal the schome to the publie and
sccure en injunction against further trading by the culprit.

Some specific drokerst praptices such as selling aninst |
customers' orders erc forbidden, Those provinces, where stock
exchanges exist, have made the stock exchanges responsible for
securing an annual audit of the financial position of brokers
trading on the exchangéfoj In the other provinces, the authority
charged with administration of the act, is empowered to securc
an annual audit of brokors? bookéfl) '

The Security Frauds Prcvention Acts have a fwo-fold
Purprose. They provide for the regulntion of brokecrs and the
revclations of the carly days of the depression showed that
rcgulation of some kind was necded. Thoir main object, however,
is to put a curb on the fraudulent flotatipn of securities.

How far the wide powers which they give willl enable a government
to discourage onterprise which it merely thinks unwise is difficult
to sey. However, it is clear that a government which rules to say
that certain enterprises are unwise as distinet from fraudulent

is both stifling the experimenta; procedure by which we make
progress and preparing itself to.direct and to guarantee sconomic
development, A public policy, which is committed to the system

of free enterprise, must err, if at all, on the side of liberality,

The state cannot safely go further tham to check actual
fraud, require full publicity and insist upon an intelligible

end rcasonsble corporate structure without acquiring some dircct

responsibility for the success of the venture,

[20)] ontario, Quebec, and British Columbia, As to ontario,
sec Statutes of Ontario, 1930, c. 39.

(21) Nova Scotia and Saskatchewan. "As to the latter, sece
Statutes of Saskatchewan, 1931, ¢.76s

Lo e e, e
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VIII - REGULATION OF INSURANCE, TRUST AND LOAN COMPANTES

The regulation of insurance, trust and loan companies
15 @ case of the regulation of business and, therefore, might
be considered under that general headiné}) However, certain
peculiar considerations apply to these businesses just as to
public utility enterprises and it seems preferable to treat them
separately.

Insurance performs an immensely important function in
an individualistic society. Where individuals are given the
adventages of persomal freedom, they must, to a great extent,
assume the burden of possible misjudgments or misfortunes.
Naturally, everyone is anxious to evade or, &t least, to spread
these risks. Life insurcnce spreads the risks of meré living
as well as those involved in the assumption of social obligations,
It has also become the least unpopulnr method of practising thrift
and therefore of great importaonce, 1In the scme way, insurance
is used more and more widely to cover business risks. It would .
be difficult to estimrte how far it has aided economic development.
Many risks, which would otherwise have daunted private enterpr@se
cnd parnlysed development have been trken carce of by insurance.

In Canada, the development of insurcnce has tnken plaeco
almost entirely since Confcderation. Fire and marine insuranee
were recoprnized businesscs before thet timbut they wore on a very
smnll scale. The phenomenal growth of life insurance d4id not come
until after Confederntion. Thore does not appear to have been any
regulntion of life insurcnec prior to that doate and such rcecgulation
as therc was of other forms of insurnnce wns of a vory simple

(2)

naturc.

(1) see Scction XI of this Study. _
(2) See Statutes of Canada, 1860, c. 33,
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Regulation of the insurnnce, trust end loan businesses
hos been of three distinet types. In tho first plece, governments
heve always imposed specinl conditions upon the grents of corportte
privileges to persons entering this field. Special stotutes
governing the incorporation of insurznce, trust and loan companies
heve beon cnactod by the Dominion and by most of tho provinces,
Sceondly, insurance, in pagticular, is what may be enlled a
sophisticnted commodity. The ordinary purcheser does not understand
the significsance of many of the provisions whieh the company,

a specialis% in'these mnantters, has introduced into the contract.
This means an inequality of bergaining position where the maxim,

coveat emptor, loses its validify. Consequently, there has becen

regulation of the terms and incidents of the contract. The
constitution allots such matters to the provinccs and cach province
hts established a varicty of conditions and & number of incidents
to be implied in every insurance eontraéiz This has been entirely
regulrtion by law, onforcement being lcft to private initiative in
the ordinary ecourts.

The third type of rcegulation has becn conccrned with
trying to sccurc the solvency of insurﬁnce companies. through public
suporvision. Those socking the protection of insurance are rarely
eble of their own cfforts, to judge of the financial strength
and probity of the insurers. fhese vital mettcrs are'hidden in an
unseen environment at which they can only guess. Furthermore, tho
contract of life insurance, by its very naturc, puts the insured
et en additional grave disadventage. He is obliged to perform his
part of the contract mow, while the ipsurer pOStpones.his
performance for, perheps, fifty years. For aught the insured
knows or can do, the insurer may sbandon its present business

caution and become insolvent long before the fifty years elapse,

(3) e.g« sce Revised Statutes of Omtario, 1937, c. 256, Parts
IIT to IX inclusive.
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This explains the 1nsistenceﬂthat the state should intervene and
add its weight to the integrity, caution and wisdom of the insurer
80 that the insurer will still be in existence and able to perform
when his obligation maturcs,

Similiar, thuggh not such overwhelming considerations
epply to trust and loan companies:; Both arc entrusted with the
carc and investment of the funds of othors, smounting to many
times their capital and the argumonts whieh led to tho rogulat;on
of banking sufficed to bring them under government supervision.

Govcrnmonté have becn given a considcerable measurc 9f
control over the operations of these three kinds of companicse
Generally spoaking; it consis$s in roqui;ing a speecial liccnco,
to be grantcd only oﬂ certain oonditions, a deoposit of a considcrabla
sum end a edroful limiting of the type of the sccurity in which '
they may invest tHeir owm funds or the funds entrudted to their
caro. In addition, they are required to meke annual returns, to
throw their books end rceords open to inspection by governmont
officials. They are, at all times, subjcct‘to the cancellation
of their licences, if their solvcncey is docmed to bo imperilled
'by the officiels who moke thesce investigations.

This typc of rcgulation appcars to have bhegun in 18654)
when foreign fire insurance companios were rcquired to soccurc a
licence in ordeor to carry on business in the Province of Caneda,
On thc assumption that it had powcr to reguletc insuranco, the
Dominion Parliament repcnled this ecarly ect in 1868 and provided
that all insuronce companices must securc n licence from the
Ministor of Financg?) Provinecial companies doing business
solcly in thcir home province were oxcepted and never since has

the Dominion triecd to rogulate thom. The liconco was conditional

on o deposit and the possession, by foroign companies, of a

(4) Sece note (2) above,. _
(5) sStatutes of Canada, 1868, c.48,
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certain amount of unimpaircd capital. All companies were requirod
to filo annual statcmonts with the Minister of Finance, who, in
turn, was obliged to lay them beforc Parliement, That is to say,
lcgislative rather than administrative supcrvisioﬂ was contomplatod,

Administrative supervision ceme in 1875 when the
appointment of a Superintendent of Insurance was authorized "for
the efficient administration of the insurance business"s6l
Eis main duty was to examine the compenies? statements as to
their affairs, investigate fully their financial position where
he thought necessary and report serious situdtions to the Minister
of Finance who might take steps to cancel a company’s licence,
In the same year the control of the Superintendent was extended
over life insurance companieézl

By 1906, a 1list of authorized investments for insurance
companies had been established and investment in foreign securities
had been brought under controi?) In 1917, as a result of a Privy
Council decisioéf)the Dominion relinguished its c¢laim to supervise
provincially incorporated compamies but continued and extended its
provisions with respect ta Dominion and foreign companieé}O)An'
examination of the Revised Statutes of 1927 shows a further
consolidation of control, If at any time, a company’®s Canadian
liabilities exceed its assets locally situate in Canada, its licence
may be withdrawn if the deficiency is not made good. The Super-
intendent is authorized to appraise assets which he thinks are over-
valued and he can require Canadian companies %o dispose of un-

authorized investments. ILife companies are required to maintain a

e

(6} Ibid., 1875, c.20.
(7} 1Ivid., 1875, c.2l. _
(8) statutes of Canada, 1906, c.34,

(9) Attorney-General of Canada v. Attorney-Generél of Alberta (1916)
26 D.L.R. 288. )

(10) statutes of Canada, 1917, 0.29, sS. 2 , 4,
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reserve for unmatured obligations and the Superintendent is given
considerable powers in connection therewité%l)

These interventions are all obviougly aimed at safe-
guarding the solvency of insurance companies, Therefore, when
the Privy Council decided in 1932 that the Dominion had no power
to regulate insurance companies under the headings of "aliens®
end "regulation of trade and commerceiiagarliament merely shifted
its ground to "bankruptcy and insolvency" and based substantially
the same structure of regulation on this new foundatioé%a) of
course, the question whether much of this regulation of highly
solvent companios can be supported as lezislation on bankruptey
and insolvency has not yet been judicially considered.

Dominion regulation of trust and loan compenies began
in 191&%4) Except for the requircment that British loam companies
must secure a licenece from the Secretary of Statéis)the Dominion
has limited its intervention to companies with Dominion charters.
The number of companies sceuring Dominion charters and thus making
regulation of them by the province more &ifficult persuaded the
Dominion to establish uniform regulatioéie) In 1914, such companies
were required to meke annual returns and became subject to
inspection by government officials._ Trust companies were limited
to a list of authorized investments,

In 1920, the supervision of these companies was hamnded
over to the Superintendent of Insurance and they beceme subject
to substentially the seme scrutiny of their financial position

(17)
as alrcady cndured by insurance compenies, In 1922, loan

(11) Revised Statutes of Canada, 1927, ¢.10l.

(12) Attorney-General for Quebec v. Attorney-General for Canada,
1932, A.C. 41,

(13) Statutes of Canada, 1934, cc.27, 36,45,

(14) Ibid., cc. 40, 55, ‘ )
(15) See Revised Statutes of Canada, 1927, c. 28, $8.99-105,
(16) House of Commons Debates, 1914, pp. 1125-30,

(17) Statutes of Caneda, 1920, cc.l4, 21,
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ecompanies were limited in their ghoioe of investmené%aénd the

Superintendent was given power to require disposai of unauthorized
investments an?lg? appraisc overvalued real property of any trust
or loan c9mpany. Finally, in 1927, these companies were required
%o teke out an annual ligence which the Minister of Finance might

(20)
refuse on certain grounds,

Provincial regulztion of insurence companies began
with thce small provincial companies which the Dominion'never
attempted to touch. The case of Ontario which has been the main
competitor with the Dominion in the insuronce ficld may be sketched
here. In 1876, the legislature first intervoned and required all
insurance companies without a -Dominion licence to secure one from
the Provineial Treasurer. A deposit was required and .powers of
inspection were given. Each company's annual report was.to be laid
before the legislature and provision was made for application to a
court. for a winding-ur order against any compeny which was
fineneially unsounéfl}

This combination of lcgislative and judicial control
i1s en oxcellent cxample of the Whig ideal of government which
5%11ll dominates our theory but not our practice., This field, like
so many others, came more and more to demand cxpert and continuous
supervision. Accordingly, by 1887, provision had been made for
an Inspcetor of Insurancc upon whose report the Provinc;al
Secrctary was authorized to suspend and cancel licences, By 15%23
a Department of Insurance with a Superintcendent hed been pr%g%?ed

for and the Dominion structurce of regulation closely copied,

——— - - Py o ———— M =

(18) Ipid., 1922, c. 3l.
(19) Ibid., 1922, cc.31, 51,
(20) Ibid., 1927, cc. 61, 72, .
(21} statutes of Ontario, 1876, c. 23,

(22) See Revised Statutes of Onterin, 1887, c. 167,
(23) Sec Revised Statutes of Ontario, 1914, c. 183,
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When doubts began to be thrown on the validity of the
Dominion regulation of insurance companies, the province extended
its licenming provisions to all companies. It provided, howcver,
that 1ic?22?s should issuc as a mattor of course to Dominion
licenceos, 1In addition, the province has como to oxact liccnces
from al%aé?surance agents, brokers, adjusters snd underwriters
agencios.,  Generally spcaking, these liconsing provisions are
as much revenyo as they arc regulatory doviccs.

In 1897, Ontario began to rcgulate the financial affairs
of trust and loan companieé?S) Taeking into account the legislation
of later ycars, the pattern cstablished is esscentially similar te
th