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REPORT OF THE COMMITTEE APPOINTED TO CONSIDER
THE AMENDMENT OF THE BENGAL TENANCY ACT.

In a Resolution passed on the 7th July, 1921, the Bengal Legislative
Council recommended the Ggvernment to appoint a Committee consisting of
officials and non-officials to considér and report what amendments are needed
in the Bengal Tenancy Act. Orders appointing our Committee weve issued
in Government Resolution No. 7383 L.R., Slated the 20th August, 1921,

2. Our task has proved heavy and onerous. The Bengal Tenancy Act
was passed in 1885, and the discussions which led up toit are now nearly forty
years old, During the last generation great changes have occurred in the
economic and agrarian conditions of Bengal. There has been a vast amount
of litigation and some conflict of judicial decisions in regard to many of the

" fundamental provisions of the Act. Moreover, during the last t wenty years,
a cadastral survey has been made and a record-of-rights prepareds [or an
area covering nearly two-thirds of the Presidency as now constituted, and
these operations have brought to light many defects in the working of the
Act and have indicated that it is in many respects unsaited to modern
conditions. It is no wonder, therefore, that thers has, for same time past, been
a growing conviction in the minds of the Government and of the public that
a radical revision of the Act 18 required. It has been our {ask to undertake:
that revision. We have held no lese than 43 mesetings during the last year,
and have discussged in detail practically all the important sections of the Aect.

" We have not been able to reach complete unapimity in our conclusions, and,
in a matter affecting such diverse and complicated interests, unanimity is
hardly to be expected. We are, however, agreed on most of the broad
principles, which should govern a revision of the Act, and. where we differ as
to the details arising out of the applicalion of these principles, we have en-

deavoured to indicate the various considerations on either side, with the object
of lightening the labours of the Government and of the Legislature, with
whom the ultimate decision must rest.

3. We desire to make it clear at the outset that the difficulties of the
problem are not due in aany considerable measure to the existence in Bengal
of disturbed agrarian relations or of bad feeling bstween Jandlord and tenant.
Such questions, which were so prominent in the discussions of earlier tenancy
legislation, are now relatively unimportant, but, while our task has been
lightened by the absence of unpleasant and unprofitable controversy, it has
been sufficiently formidable in other respects. The main defect of the Bengal
Tenancy Act at the present day is that it does not provide adequately for
the extraordinarily complicated state of agrarian relations which has grown up
owing to the widespread adoption both by landlords and by tenants of the
practice of subdivision and subinfeudation of rights inland. The most
difficult part of our labours has been to adapt the law to meet this state of
things. We are conscious that our proposals may be criticised on the ground
that they will make the law unduly complicated, but the situnation with
‘which we have had to deal is complicated in the extreme, and there is no
way of meeting it which is not complicated, short of forbidding subinfeuda-
tion and eubdivision of tenures and holdings altogether-—a measure which it
would be impracticable to enforce without wholesale disturbance of existing
rights.

4. The essential feature of tenancy legislation in Bengal has always
been the recognition of a right of occupancy in certain classes of tenants, that
is, broadly speaking, a heritable right to hold land subject to the payment of
rent, aocompanied by protectivn from ejectment so long as the conditions of
the tenancy are fulfilled. The regulations passed in connection with, and
subsequent to, the Permanent Settlement recognised. the existence of this
vight in the resident raiyats of the village, who were generally known as
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khud kasht or kadimi. On the other hand, new comera were required to
take settlement of lands on the terms imposed by the landlord and might be
merely tenants-at-will. The old regulations contained no indication as to
the length of time required for the establishment of kadsmi rights, and no
legal definition of the classes of tenants entitled to occupancy rights was
attempted until 1859. 1n Act X of that year, every raiyat who had culti-
vated or held land for twelve years was declared to have a right of occupancy
in that land, 80 long as ‘he paid the rent payable on account of the same.
Bub this rule did not apply to proprietor’s private land let out on lease for
a term of years, or year by year,and the accrual of occupancy rights in any
land could also be barred:by a writien contract. In the twenty-six years
which followed the passing of the fct of 1859, these provisions were strongly
assailed. It was urged that to make the accrual of occupancy rights depend-
ant on twelve years’ cultivation of a particular piece of land and to allow
such accrnal to be barred by a written contract was a serious infringement
of the customary rights of the resident raiyats of the country. On the other
hand, it was argued that the effect of the twelve years’ rule was to confer
rights of occupancy on a large class who were previously mere tenants-at~
will. The whole question was reviewed by the Rent Eommiaaiou. which
drew up the first draft of what eventually became the Tenancy Act
of 1885. In the end, they made an important modification of the twelve
years’ rule. It was laid down that every person who for a period of twelve
years has continuously held as a raiyat land situate in any village shall Le
deemed to have become at the end of that period a settled raiya. of the
village, and that every settled raiyat of 4 village shall havea right of occcu-
pancy in all Jands for the time being held by him as a ralyat in that village.
Ag in the Act of 1859, the saccrual of occupancy rights can be barred in
proprietor’s private land let out for a term of years or from year to year.

[ ]

5. The principle of the settled raiyat adopted by the framers of the
Bengal Tenancy Act has been generally accepted ae a satisfactory recogni-
tion of the customary rights of the resident raiyats of a village as introduced
in the old regulations. It affords almost a complete solution of the status

roblem in areas where conditions are simple and there are only two persons
interested in the land, namely, the proprietor landlord and the cultivating
tenant. But in Bengal, at the present day, conditions are rarely so simple
as this, There is often a whole chain of persons interested in the land, both
as rent-receivers and as rent-payers, between the proprietor at the top aad
the cultivating tenant. Under the law as it stands, the occupancy tenant
right can only be enjoyed by one person in the chain, and, as the law is not
properly adapted to the complicated state of subinfeudation which actually
exists, 1t frequently happens that the occurancy tenant right gets into the
hands of the wrong person, and the cultivating tenant who ought to have the
right finds himself in the position of a tenant-at-will, It is this limitation of
the legal occupancy right to a single individual among the numerous persons
who may be interested in the land that is at the root of most of the difficulties
experienced in the administration and interpretation of the Act in Bengal,
and we are convinced that it is necessary to recast this fundamental- provi-
sion of the Act, in order to meet the requirements of modern conditions, The
problem is beset with difficulties, and no solution that we have considered is
entirely free from risks and objections, but it i8, in our opinion, essential to
tackle the problem and to adopt some solution which, even though it may

?ot be ideal, will be better suited to present day conditions than the existing
aw.

7\_ 6. The principle which we put forward for consideration ie based
on the fact that, although the law confers the occupancy tenant right on
only one person, yet as a matter of custom and practice the essentials
of the occupancy right are ordinarily enjoyed by most of the persons in
the chain of those who are interested in the land as rent-receivers or
as rent-payers or as both. There are variations for different classes in regard
to such matters as the limitations on enhancement and the methods of settle~
ment of rent, the right of transfer and so on, but such matiers are merely
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incidental and are not essential to what we may call briefly the occupaney
status, meaning thereby a heritable right to hold land subject to the payment
of the rent legally payable for the time being. This is the essential’ element
of a permanent tenurs, which is defined in the present Aot as a tenure which

is heritable and not held for a limited time, and most tenures in Bengal

other than those held under leases for limited periods, fall within this defini-
tion.. The same essential element attaches under the existing Aet to all
raiyati holdings other than those of non-occupanocy raiyats and under-raiyats,
and even in the case of under-rajyats the possibility of the acquisition of a
right of cccupancy by custom is recognised in @ection 183, though the precise
incidents of such a right in the case of under-raiyats are nowhere defined.

'We are convinced that no mere tinkering with the description of the differences
between .a raiyat and tenure~holder contained in section 5 of the Aot will
meet the case. No definition of the term * raiyat ”’ will serve to prevent the
acquisition of the occupancy- raiyati status by the wrong person if that
status is hmited to one person. In these cireumstances, we consider that
the best solution of the difficulty will be to give to all persens holding land;
-under the person who enjoys the legal status of raiyat a right of occupancy
as agninst his immediate landlord. We would except only cases of Ltemporary
subletting by persons who for genuine reasons are unable temporarily to
cultivate the land themselves. In such cases we think it is reasonable that
the temporary sub-tenants should.be debarred from acquiring occupanoy rights
to the detriment of their lessors if the latter are alle within a reasonable
time to resume cultivation themselves. But, in- all other cases, we would
give the tenant an occupancy right as against his'immediate landlord, that ir,
a permanent heritable right to hold the land so long as he pays the legal rent
and' complies with the conditions of the tenancy, and we would add to this
the same protection against unreasonable enhancement of rent as is enjoyed
by occupancy raiyats under the present Act and the same rights of transfer
as we propose to give to occupancy raiyats. Woe feel, however, that it would
in some cases be unjust to the superior landlord to force him to recognise the
under-raiyat as his tenant in the event of the holding of the immediale
landlord of the under-raiyat being sold in execution of a decree for arrears of
rent, and we do not therefore propose to treat the occupancy right of the
under-raiyat as a protected interest under section 160. We also piopose some
modifidations in sectiona 86 and 87 to meet cases of surrender and abandon-
ment by the immediate landlord. ‘

7. The necessity for a radical alteration in the status. provisions of the
- Act was foreibly brought to our notice in the course of cur endeavours to find
a solution of the difficulties. which have arisen out of the existing law regard-
ing the transfer of occupancy holdings. So far back as 1913, the High Court
brought this matter to the notice of Government and represented the desir-
ability of legislation to make it clear whether, in. the absence of a usage
entithng a raiyat to sell his holding without the landlord’s consent, such a
sale is void ad enitio or merely voidable at the will of the landlord. The High

- . Court suggested that the practios of selling holdings has become so universal

that to make it wholly 1nvalid would possibly prove unworkable in practice.
This view being generally accepted, various attempis were made to devise
regulations to govern the transfer of occupancy holdings without touching the
main provisions of the Act, but they proved unsuccessful and it was eventually
decided that the matter must stand over until a general amendment of the Act
was undertaken. It was accordingly put in the forefront of the points which
Government desired us to take into consideration. The question was much
discussed before the passing of the Bengal Tenancy Act in 1885, and wvarious
alternatives were considered &nd discarded, with the result that the only
reference to the matter, which appears in the Act as passed, 18 contained in
the illustration to eection 183, which lays down that a usage uader which a
raiyat is entitled to sell his holding without the consent of hia landlord will
not. be affected by the Act. This provision is nseless and mischievous,
because it is seldom. possible for a raiyat or his transferee to prove the
existence of the usage, and no guidance is afforded to the Courtas in regard
to the law to be applied to the numerous transfers which are effected without
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the landlord’s consent and without any proof of usage being put forw.nrd.
We agree therefore with the High Court as to the necessity for positive
legislation, but here again no solution o_f the problem 18 possible which ynll
be eutirely free from uvbjection. It is decirable that the law on the subject
should be clear and simple, but unfortunately the problem ir far from simple.
It has reached its present state of complexity, because the practice has bLeen
left to grow up uaregulated for more than half a century. Any attempt
to vegulate it now by simple and direct methods must necessarily interfere
with existing rights and customs to some extent, but the longer the matter
is left untouched, the more complicated it will become, and it is necessary
to ask landlords and tenants to submit to sBome modlﬁcatlon. of their existing
or potential rights in return for the great advantage of having the matier put
on a clear and definite basis,

8. The pressing importance of the question is shown by the fact that
the number of transfers of occupancy holdings effected by registered deed
has risen from 43,000 in i884 to over 250,000 in 1913, and with the growing
pressure of the population on the soil, leading to an ever-increasing demand
for land and an ever-growing rise in the value of land, transfers are certain
to increase in number, whatever the law on the subject may be. It is an
established fact that occupancy rights are at present freely transferred
without reference to and without the knowledge of the landlord. In most
cases, the transferee secures recognition by going fo the landlord either
immediately after the sale or at some later period and paying him a salams
. and the arrears of rent due from the old tenant. In some cases, the land-
lord is unwilling for some reason or other to accept the transferee as his
tenant, and the result is litigation on a question to which no positive law
;can be applied. We are convinced that, as matters stand, the only remedy
‘16 to recognise the existing widespread practice of transfer, and to admit the
transferability of occupancy holdings subject to the safeguards necessary to
protect the interests of the landlords and to secure the general welfare of
the agricultural community. Apart from. the question of the transfer fee,
the landlord is entitled to object to an undesirable person being forced on
him as a tenant, while it is clearly not in the interests of the agricultural
community that occupancy holdings should be bought up by money-lenders
and non-agriculturists and settled on a rack rent with cultivating tenants
who would be mere tenants-at-will. Qur proposal to give a limited occupancy
right to all under-raiyats of whatever grade will, to a considerable
‘extent, avoid the latter evil, but it is more difficult to meet the reasonable
demands of the landlords. Any provision enabling the landlorde to sue for
the ejectment of a transferee whom they considered undesirable might lead to
‘an enormous crop of litigation, and it would be difficult to define the grounds
on which such suits should be brought, It is most desirable that these
transfer transactions should, as far as possible, be settled by the parties
themselves without reference tothe Courts, and on the whole we think that
the best method of enabling the landlord to get rid of a transferee whom he
considers undesirable will be to give the lapdlord a right of pre-emption or
rather of subsequent purchase from the transferee to be exercised within a
reasonable time after the transfer is brought to his notice.

-9, Our proposals for dealing with the whole question are contained in
clause 22 of the draft Bill. Briefly, we provide that all transfers by
private sale shall be made by registered instrument, and that the registering
officer shall immediately cause a notice of the transfer to be servad upon
the landlord. The transferee is vequired within two months to
tender payment to the landlord of the transfer fee, which may be
deposited in Court on the conditions applicable to the deposit of rent and will
be recoverable as an arrear of rent. Except whare the transfer is made to a
person whom the landlord can have no reasonable objection to accepting as his
tenant, such as a natural heir or a co-sharer in the holding, the landlord may
within two months of the réceipt of the notice of the transfer have the
holding transferred to himeelf on payment to the transferee of the considera~
tion money with 10 per cent. as compensation, together with any sum which
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the transfered may have paid in respect of rent or landlord’s fee. Analogous
provisions, with the necessary modifications, are made to meet the case of
transfer by will or bequest or by sale in execution of a decres. We have
. temtatively proposed to fix the transfer fee at 25 per cent. of the consideration

money, because from the enquiries made by Government this appears to be
the rate usually levied at present. The rate is however by no means uniform.
In some localities more than 25 per cent. is charged, andin others less.
Occasionally, the rent is also enhanced. We therefore recommend that the
question of the rate to be prescribed by law should be further considered in
the light of the opinions which will be received on our Bill.

10. In view of the widespread difficulties and disputes that exist
regarding the rights of raiyats in trees, we have endeavoured to introduce
some clearer definition of these rights into the law. Under the: present law
they are practically left to custom. -We ‘have not complete information
regarding this custom throughout the province, But it has been ascertained
that it is variable, and that where disputes have arisen between landlord and
tenant regarding trees such disputes have been difficult of decision owing to
the uncertainty of that custom. Frequently moreover the right is not of
much monetary value. In these circumstances we consider that we are
justified in proposing that the rights of the raiyat should be made as
uniform as they can reasonably be made. Thus, it is reasonable, in our
opinion, that the raiyat should have complete rights in trees on his
holding, except in respect of valuable trees. In the latter case, we would
provide that the tenant should be required to pay to the landlord a fee
equivalent to one-fourth of the value of the timber used, or disposed of; on
the precise fraction we are not, however, in agreement. The new section 23 A
which we propose regarding trees has therefore been drafted on the above
lines ; and an explanation has been added indicating whal constitutes
valuable timber. Wae also propose to give similar rights to occupancy under-
raiyats. The whole matter 18 however beset with difficulty, and our proposals
should be regarded as tentative only and subject to further consideration on
the veceipt of fuller informatioin as to the custom prevalent in different
localities.

4
-

11. [ We have made important modifications in section 40 of the Act
dealing with the commutation of produce-rents into money-rents. because the
present section is not generally workable in the province as now constituted.
The majority of us aré agreed that produce-rents are generally against the
public interest ; they encourage indifferent cultivation and are against the best
interoste of agriculture : in but few cases can the rents ever be described
as moderate, and they tend to reduce the enltivator to the sratus of alabourer.
We-have thereforer having regard-alse-to-the-fact that-a-tenarnt-who- pays-his
rent in prodyca.has-bad fer-shirty-severyonryastatutory right+o-commntation
in the face.of .any.contrack io theweontrary, retainsd-the.prosisionydor
“sommubaiicumdsar-have-endeaveursdwtowimprovesbhom—m~twomporbant
vespects. In the first place, we consider that, when the landlord is dependent
upon the produce-rent for the subsistence of himself and his household, it is
inequitable that such a rent should be converted into a money-rent. There
are many cases, particularly in Eastern Beungal, where middle class persons
have sublet lands on produce-rents for their own subsistence. 'We therefore
propose to except such and similar cases from commutation”] In the second
place, in view of the disparity which exists in many parts engal between
the average value of the rent in kind obtained by the landlord and the money-
rent into which it can be equitably converted, we consider that some com-
pensation should be payable to the landlord as a premium for commutation.
Thess are the two main principles on which the amendments to the section
have been drafted ; and, if we are not in agreement as to details, we agree on
these two principles. In particular, we consider that the amount of premium
payable should be further considered.

Our attention has, however, been drawn ro the practice which exista in
some parts of treating a person who hands over a part of the produce to the

e




original owner of the land as a labourer. Some of us ronsider this is justifi-
able ; the majority, however, incline to the opinion that the practice hag been
extended merely to defeat the operation of the section under cousideration,
and that it i8 definitely against the public interest to reduce the Btatus of a
cultivator to that of a labourer. 'I'he majority therefore propose that § bond

e cultivator paying a share of the produce to the original owner eof the land
shall be deemed to be a tenant, notwithstanding any future emtracts to the
contrary. For this purpose a bond fide cultivator is to be defined as a person
who himself supplies the ploughs, cattle and implements of agriculture,

We propose to extend the provisions of section 40 to under-raiyata with
rights of occupaucy, partly in accordance with the geuneral principles already
enunciated regarding the rights of such under-raiyats and partly in order to
restrict the growth of alarge class of under-ra‘yats holding on produce-rents
under money-lenders, which the proposed sections relating to the transfer-
ability of occapancy rights might otherwise encourage. In fact, this
proposal is a necessary corollary to those sections.

We also propose, in view of the obvious hardship which is caused by
the payment of three years arrears of a large produce-rent to make the period
of limitation for such rent-suits one year.

12. As our examination of the present Act proceeded it became obvious
that, owing to the large number of cases in which many co-sharera were
concerned in one tenancy either as landlord or tenant, it was necessary to
try to simplify matters both for the landlord and tenant in the application
of the law to such cases. Thus, as will appear from the notes on clause 63,
we propose to introduce a common agent to act on behalf of co-sharer landlords
for the receipt of notices of trunsfer and for the realisation of transfer fees,s
and, if the landlords desire it. for the realisation of rent also. Then, in the
proposed sections [46A and 1468, we have endeavoured to meet the
difficulties which landlords experience in trying to ascertain all the heirs and
co-sharers in a holding before a rent-snit is brought with the possibility that
asale of the holding 1 execution of a decree obtained in that suit may
subsequently be held to be invalid as a rent-sale under Chapter X1V on the
ground that a small absentee co-sharer had been omitted from thesuit. We
propose that each co-sharer tenant should be jointly and severally lialle for the
rent of the tenancy, with the result, as at present, that a decree in a rent-suit
purporting to be brought against the entire body of tenants would be a rent-
decree. Further, if it appears later that a landlord hias made parties to the
rent-suit defendants whose shares in the tenancy aggregate three-fourths of
the total, the decree obtained would remain a rent-decree, due provision being
made for monetary compensation for co-sharers who were not parties to the
suit. If. on the other hand, it appears that such shares aggregate less than
three-fourths of the tenancy, the decree for rent would become a money-decree
binding only on the parties to the suit. We have adopted the fraction of
three-fourths, because we consider that any landlord may reasonably be
expected to ascertain the owners of three-fourths of the shares of any
tenancy uander him. We do not, however, propose to interfere with the
rulings according to which the decree is a valid rent-decree, if it is proved
that the defendants in the suit represented the entire body of tenants in the
holding, and we propose that a definite provision should be made in the law
to this effect. Again, in section 148A, we have endeavoured to meet the
difficulties of co-sharer landlords in realising their individual shares of rents
due to them through the Courts. Briefly, we propose that a co-sharer land-
lord should be allowed to bring a suit for the arrears of rent due to him
alone, making the other landlords parties as defendants ; they would then
have an opportunity to- come forward as plaintiffs, but, if they do not, any
decree they might subsequently obtain for rents due to them at the time of the
institution of the case would be merely a money decree. The decree obtained
by the original plaintiff co-sharer would, however, be arent-decree valid
against the entire tenancy. The same simple principle underlying this
amendmeant we propose should be extended ¢0 a number of cases which are
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at present governed by section 188 of the Act, which states that, when two or
more persons are joint landlords, anything which the landlord is under the
Act required to or authorised to do must be done either by both or all those
persons acting together, or by an agent authorised to act on behalf of both
or all of them, 'These cases are suits for ejectment, suits or applications for
the alteration of rent and applications for the determination of the incidents
of a tenancy under section 158. In certain other cases at present governed
by section 188 we consider that it would suffice if the plaintiff co-sharer
landlord made the other landlords parties as defendants. These are applica-
tions for the appraisement of produce, regarding improvements, for measure-
ment, for records of private land, for declarations under section 180 (3) and
suits under section 106.

13. The proposals in regard to the fundamental question of status and
transferability have necessitated a number of further changes in various
gections of the Act. These are set out in the Amending Bill and in the
notes on the clauses and need not be discussed in detail here. A number of
other changes have also been proposed, which are adequately explained in
those notes, probably the most important being the simplification of the
procedure in connection with the transfer of permanent tenures, the aboli-
tion of the chapter on distraint, some simplification of judicial procedure and
a reconciliation of the difforences between the Bengal Tenancy (Amendment)
Act, 1907, and the Eastern Bengal and Assam Tenancy (Amendment) Act,
1908. We have also made proposals for improving the service of processes in
rent-suits—a matter of growing importance and difficulty now-a-days, when
~ many of the persons affected by a rent-suit are often non-resident in the
village concerned. We recommend that the opinion of the High Court be
. specially invited on this portion of the Bill.

14, We appointed a Sub-Committee to enquire into the question of
modifying the law relating to utbandy tenancies and we agree generally
with the proposals which they have made for the purpose of enabling such
tenancies to be converted into ordinary raiyati holdings. The wutbandi
problem is, however, a local one, affecting portions of a few districts only
and having little connection with the main principles underlying the general
Amendment Bill. We think that it will be more convenient to deal with this
matter by separate legislation, and we have therefdre inserted no provision
relating to it in this Bill.

15. Another Sub-Committee was appointed to examine the status of
the jotedars of Rangpur, and, following their advice, we propose to treat such
persons as permanent tenure-holders, subject however in respect of the right
of transfer to the provisions which we propose to apply to the transfer of
occupancy holdings. Here again the problem is a local one, but it cannot be

.dealt with apart from the general principles of the law relating to status and
transferability, and our proposals on the subject will be found in clause 113
of the Bill.

16. It will be seen that we are not unanimous regarding the detailed
amendments proposed in all cases, but we sign this report in token of our
agroement in- the matter of the general principles which should be followed
in the amendment of the Act and of the subjects which should receive con-
sideration in that connection.

17. In conclusion, we desire to express our warm appreciation of the
work done in connection with the drafting of the Bill by Mr. C. Tindall, c.1.E.,
Secretary in the Legislative Department. The amount of labour involved
is only partially apparent from the Bill itself, since this merely contains the
final draft which, in the case of the more important and difficult clauses, has
been adopted after consideration of various alternatives. Mr. Tindall has
gpared neither time nor trouble in working out our proposala in legislative
form and his services have been simply invaluable to the Committee.
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18. We recommend that our report and draft Bill be circulated for
the purpose of obtaining public upinion on this intricate problem before a
Bill is introduced in the Legislative Council.

*tJ. H. KERR.

* KSHAUNISH CHANDRA RAY.

* BAN BEHARI KAPUR.

* SHIB SHEKHARESWAR RAY.

* BRAJENDRA KISHORE RAY CHAUDHURL.
ASHUTOSH CHAUDHURL

* SURENDRA CHANDRA SEN,

* A. K. FAZLUL HAQ.

* YAQUINUDDIN AHMAD.

* M. C. McALPIN. "

* SYED ERFAN ALL

* BHISHMADEV DAS.

* PANCHANAN BARMA.

* L. BIRLEY.

* F. A. SACHSE.

* W. H. THOMPSON. |

* MUHAMMAD ABDUL MUMIN.
PRANANDRA NARAIN CHAUDHURL

Norz,"—Bigned subject to minotes of disseot oppended.
t—Signed before making over charge.
Mr. Duwal being in England has not been able tc sign the report.
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Preamble.

A
BILL
further to amend the Bengal Tenancy Act, 1885.
WHEREAS it is necessary further to amend® the
Beugal Tenancy Act, 1885, in the manner hereinafter
appearing; -
-And whereas the previous sanction of the Governor

General under sub-section (3) of section 80A of the
Government of India Act has been obtained to the

passing of this Act;

Short title snd
ztent.

Amendmont of
the Bengnl
Tenanoy Act,
1886.

Amendment of
section 1 of Aot
V11I of 1886,

Repeal of sab-
sectian (2) of sec-
tion ¢ of Aot VIII
of 188d.

1t is hereby enacted as follows :—

1. (Z) This Act may be called the Bengal Tenancy
(Amendment) Act, 192 ,

(2) It extends to the whole of Ben:;al,

2. The amendments hereinafter set for.th shall be
made in the Bengal Tenancy Act, 1885 (as amended by
subseq ueilb legislation), hereinafter'referred toas * the
snid Act. ’

3. For sub-section (3) of section 1 of the said Act
the following shall be substituted, namely ~—

*(3) It extends by its own operation to the whole
of Bengal, except— .

(i) the town of Calcutta,

(i) any area constituted a municipality under

) the provisions of the- Bengal Municipal

- Aect, 1884, or part thereof, and specified in

a notification in this behalf by the Local
Government, N

(#if) the district of Darjeeling and the Chittagong
Hill Tracts, und '

(tv) those portions of the District of Jalpaiguri
to which this Act is not for the time being
extended by notification under the
Scheduled Districts Act. 1874.

Ezxplanation—~The words “the town of Calcutta”
‘mean, subject to the exclusion or inclusion of any
local area by notification under section 637 of the
Calentta Municipal Act, 1899, the area described in
Schedale I to that Act.” ,

4. (1) Sub-section (2) of section 2 of the said Act
is repealed. :

(2) Sub-sections (3) and (;t) are renumbered as
sub-sections (2) and (3).



Amendment of B. In section 3 of the said Act—
eeﬂ.ion' 5183‘5 Act
vHbe (@) To clause (3) the following shall be added,

namely :—

“ Wlere a proprietor, tenant or occupant of
land permits a person to cultivate
such land on condition that the
produce  is shared between that
person aod the proprietor, tenant
or occupant, and where that person
himself provides the ' ploughs,
cattle and implements of agriculture,
that person shall, notwithstanding
any contract made after the first day
of November 1922, be deewmed to be
a tenant, unless in any contract
made before the first day of Novem-
ber 1922; the contrary appears,”

(b) after clause (4) the follo.wirg shall be inserted,

namely :=
“(4a) * co-sharver landlord’ includes a joint
e landlord, ands ‘co-sharer tenant’

inclades a joint tenant™.

(¢) the words “or deliverable” in clause (5) sbhall
/,be omitted,

(d) in clause (9), after the word *raiyat,” the
' words “ or andgr-raiyat ” shall be inserted,

(e) after clause (9) the following shall be added,
namely :— :

“ (9a) * Homestead” means a building, not
being a shop, occapied by a raiyat
or under-raiyat, and required by
him, by reason of his cobnnection
with -his holding, as a dwelling-
house, together with the site there-
of and the land immediately apper-
taining thereto and the out-build-
ings on sach land which are required
by him as store-houses or for other
domestic or agricultural purposes
and the sites thereof,” _

L

(f) (i) in clanse (10), as inserted by section 4(2)
of the Bengal Tenancy (Amendment) Act,
1407, after the words “the Government ”,
where they occur for the first time, the
words * which has been adopted by noti-
Beation in the Calcutta or Eastiern Bengal
and Assam Gazette or” shall be inserted,

(it) to that clause the proviso to clause (10), as
inserted by section 4 (2) of the Easterm
Benml and Assam Tenancy (Amendment)
Act, 1908, shall be added, with the following
modifications, pamely :—

for the words *“ Eastern Bengal and
Assam Gazette” the words “ Calcutta
Gazette” shall be substitated, and
after the words *“ Board of Revenue™
the words * accorded under the pro-
visions of section 115A ™ sbhall be
inserted, and



(iif) clause (10), as inserted by section 4 (2) of
the Bengal Tenancy (Amendment) Act,
1907, and as so modified, shall be substituted
for clause (70)as inserted by section 4 (2)
of the Bastern Bengal and Assam Tenancy
(Amendment) Act, 1903, and

(g) for clause (I1) the following shall be substi-
. tuted, namely :—

“(11) * Agriculturul year’ means the
Bengali Year coinmencing on the first
day of Baisakh :

Pravided that where, immediately before
the commencement of the Bengal
Tenancy (Amendment) Act, 192 ,any
other year has prevailed for agrieul~
tural purposes that year shall
continue to prevail for those purposes
uuntil the first day of Baisakh next
foilowing the date of the commence-
ment of that Aect.”

8obstisution of 6.  For section 4 of the said Act the following
ion e op Jor shall be substituted, numely :—
VIil of 1888,

“4, There shall be, for the purposes of this Act,
the following clusses of tenants,

Clzases of tenants. namely —

(i) tenure-holders including—

(a) permanent tenure-holders, which
expression means tenure-holders
and under-tenure-holders holding a
tenure which is heritable and which
i8 not held for a limited time;

(b) temporary tenure-holders, which
expression means tenure-holders
and under-tenure-holders holding
for a limited time;

(#7) raiyats including—

(a) raiyats holding at fixed rates, which
expression means raiyats holding
either at a rent fixed in perpetuity
or at a rate of rent fixed in per-
petuity, whether such raiyats are

~ or are not occupancy raiyats;

(b) occupancy raiyats, that is to say,
raiyats bhaving a right of occupancy
in the land held by them, whether
ot not such raiyats hold at fixed
rates;

{¢) non-occupancy raiyats, that is to say,
raiyats not having such a right of
occupancy, whether or not such
raiyats hold at fixed rates; and

{iit) under-raiyats incloding—
(a) occupancy under-raiyats, that is to
say, under-raiyats having a righs
* of occupancy in the land held by
them ;
{b) non-occupancy under-raivats, that is

to say, under-raiyats not having
such « right of occapancy.”

3



Amendment of ¥ T, gaction 5 of the said Act——
sacticn & of Act

VILL of 1880. (a) in sub-section (2) after the word *land” the
words * either immediately under a pro-
prietor or immediately under a tenure-
holder ” shall be inserted ;

(b) for sub-section (3} the following shall be
substitnted, namely :—

“(3) ‘ Under-raiyat’ means primarily a person
who has acquired a right to hold land
under 4 raiyat or under-raiyat for the
purpose of cultivating it by himselior by
members of his fumily or by hired ser-
vants or with the aid of purtners and
includesalso the successorsininterest of
persons who have acquired such a
right,” and

(¢) the Ezplanation below sub-section (2) shall
be transferred below sub-section (3).

e mendment of 8. Forsub-section (3) of section 7 of the said Act

VILL of 1886, the following shall be substituted, namely -—

“ @) In determining what is fair and equitable
the Court—

(a) shall presume, until the contrary is
proved, that the rent for the time
being payable is fair.and equitable;

(b6) shall have regard to the circum-
stances under which the tenure
was created, for ingtance, whether
the land comprised in the tenurs,
or a great portion of it, was first
brought under cultivation by the
agency or at the expense of the
tenure-holder or his predecessors
in interest, whether any fine or
premium was paid on the creation
of the tenure and whether the
tenure was originally created atn
specially low rent for the purpose
of reclamation ;

- (¢) shall have regard to .the improve-
ments, if any, made by the tenure-
holder or ‘his predecessors in
interest ; and '

(d) shall not leave to the tenure-holder
as profit less than 10 per cent. of
the balance which remains after
deducting from the gross rents pay-
able to him the expeunses of collect~
ing them.”

how sestion for 9. For section 8 of the said Act ihe following

Sction 8 of Act shall be substituted, namely :—

“8, If it thinks that an immediate increase of
rent would produce hard-
enpomer to orfer gradual  ghip the Court may direct
that " the enbancement
shall take eflect gradually at such times and
by such instalments over a period not
exceeding ten years asthe Court may think
fit to fix in this behalf.”



whmendment of 10, To section 9 of the said Act the following

l1or18ss.  shail be added, namely :—

“and for the purposes of this section, if an
order for gradual enbancement of such rent
has been made by a Coart in accordance
with the provisions of section 8, the full
rent fixed by such order shall be deemed to
lmé?e come into effect from the date of such
order.

Babatitation of 11. Tor- mectiond 12 to 13 of the said Act the

veoviom 13 o 1% following shall be substituted, namely :—
of Act VIIL of

1885, “12. (1) A transfer of a permunent tenure by sale,
Volentary transfer of excha nge, glfli or mortgage.
permaneut tenuze. (other than a transfer by

sale in execution of a decree or by summary
sale under any law relating to paini or
other tenures) can be mude only by a
registered instrument.

(2) A registering officer shall not register any
instrument purporting or operating to trans-
fer by sale, exchange, gift or usufructnary
mortgage a permanent tenure, uuless it is
accompanied by a notice in the prescribed -
form and by such fee, if any, as may be
prescribed for the service of such notice on
the landlord.

(3) When the registration of any- such instrument
is complete, the registering oflicer shall
gerve the notice on the landiord named in
the notice or on Lis common agent, if any,
in the prescribed manner.

# 13 When a succession {0 a permanent tenure
takes place, the person.
o g on to - succeeding shall — give
notice of the succession
in the prescribed form to the lowest Civil
Court having jurisdiction to entertain a suit
for rent of the tenare and shall deposit
therewith the prescribed fee for the service
of the notice on the landlord, and the Court
shall cause the notice to be served on the
landlord or his common agent, il any, in
the prescribed manner :

Provided that where mutation is made within six
months of the succession at the instance of
the person succeeding in the rent rolls of
the landlord by the landlord or his agent,
the person succeeding shall not be required
to give notice under this section. :

Ezplanation.

In this Chapter * succession ” inclades relinquish-
ment or surrender by a Hinda widow,
accelerating succession to the iminediate
reveraioner,

+ 135A. If a person succeeding to a permanent
Penalty for failure to tqnura ?’nd requu-ed to
give notice of succersion give notice of the succes-
to permanent tenure. sion in accordance with
the provisions of section 13 fails to do so
within six months of the succession, heshall
be liable to a fine not exceeding fifty rupees,
to be imposed after summary enquiry by
the Court.

5



“ 14. (1) When a permanent tenure is transflerred
Payment of andiots DY 8ale, exchange (other *
feo on transfer of per- than partition), gift or
manent tenure. usufructuary mortgage or
by succession, a fee of the following amount
(hereinafler called “the landlord’s fee ™)

ghall be puyable to the landlord,namely :—

(a) when reont is payable in respect of the
tenure, a fee of two per cenfum on
the annual rent of the tenure,
provided that no sach fee shall be
less than one rupee or more than
one hundred rupees ; and

(b) when rent is not payable in respect
of the tenure, a fee of two rupees.

*» -

(2) The transferee shall, within two months of the
date on which the registration is complete
or within six months of the date on which
the succession takes place, as the case may
be, tender payment of the laudlord’s fee to
the landlord or Lis common agent, if any,
and the provisiona of this Act relating to
the tender and deposit in Court of an arrear
of rent shall apply to the tender and deposit
in Court of the landlord’s fee, aud such fee
shall be recoverable as an arrear of rent:

Provided that—

(a) in the case of the transfer of a share,
that share alone may be sold in
execation of a decree for reuliza-

-tion of the landlord’s fee;

(b) iv no cave shall a tenure or share
be sold avithout dne notice to the
transferor.

“15 (I) When a permanent tenure is sold ib
~  mvanaler of  ecmanent execution of a decree
tenure by sale in execationot Other thun a decree for
8 decree other thau a decrre  ayrears of rent due in
for rent.

respect thereof, or when
i mortgage of a permanent tenare otherthan
a nsufructuary mortgage thereof is fore-
closed, the Counrt shall, before confirming
the sale under rule 92 in Order XX] in
Schedule I to the Code of Civil Procedure,
1908, or making a decree or order absolute
for the foreclosure, require the purchaser
or mortgagee to pay into Court the land-
lord’s fee prescribed by section 14, together
with costs necessary for its transmission to
the landlord and such farther fee s may be
- prescribed for service on the landlord of

notice of the sale or final foreclosure.

/2) When the sale has been contirmed or when a
decree or order absolute for the foreclosure
has been made, the Court ahall send to the
landlord or to his common agent, if any, the
landlord’s fee and a notice of the sale or

final foreciosme in the prescribed form and
mmanner,’



Amendmengy of

section 18 of Act
VIII of 188b.

12. In section 16 of the eaid Act the word
“distraint” shall be omitted and for the words
*‘until the Collector has received the notice, fees and
costs referred to in the last foregoing section” the

 words * until the daties imposed on him by section 13

or the proviso to that section have been performed”

' shall be substituted.

Insertion of
new saotion 16A
m Aect VIII of
1885,

Amendment of
seclion 18 of Act
V11K of 1885.

Amendment of
seotion 18A of Act
VILI of 1885.

Amendment of
section I8 B of Aot
VIL of 1885,

Sobstitntion of
mew  section  for
wection 18C of
Aot V1II of 1885,

13. After section 16 of the said Act, the following
shall be inserted, nampely :—

“16A. In sections 13 to 16 the <vords °person
succeeding,’ ‘trans-
~ feree,’ ‘ purchaser,’
‘mortgagee’ and ‘person entitled. to a
permanent tenure by succession,’ where
they occur, include the successors ininterest
‘of such persons.” -

PR

laterpretation,

14. (I) Section 18 of the said Act shall be re-num-
lgered as section 18 (Z) and in that snb-section as renum-
ered— '

(f) the word “and” at- the end of clause (a) shall
.be omitted ; -

(1) after clause (b) the following shall be added,
pamely — '
“and

(c) shall be deemed to be a settled raiyat
of the vijlage if he complies with
the conditions set forth in section 20.”

(2) After that sub-section as renumbered the

following shall be inserted, namely :—

“ (2) The provisions of sections 23 to 33 (both
inclusive)shall not apply to raiyats holding
at fixed rates, even thongh such raiyats have
a right of occupancy in the lands of their
holdings.” _

15; TFor section 18A of the said Act, as inserted
by section 8 of the Bengal Tenancy (Amé&ndment)
Act, 1907, section 18A of the said Act, as inserted by
section 8 of the Eastern Bengal and Assam Tenancy
(Amendment) Act, 1308, shall be substituted.

16. For clause.(a} of section iSB of the said Act,

as inserted by section 8 of the Bengal Tenancy

(Amendment) Act, 1907, clause (a) of tha? section, as
inserted by section 8 of the Eastern Bengal and Assam
Tenancy (Amendment) Act, 1908, shall be substituted.

17. For section 180 of the said Act, as inserted by
section 8 of the Bengal Tenancy (Amendment) Act,
1907, and for section 18C of the said Act, as inserted
by sectiou 8 of the iastern Bengal and Assam Tenancy
(Amendment) Act, 1908, the following shall be sub-
stituted, namely :— .

“18C. All landlords’ fees deposited with the
Forfeitore of unclaimed Collector before the
Inndlords’ toes. . passing of the Bengal
Tenancy (Amendment) Act, 1922, under
Chapter LIl or Chapter IV may, unless
accepted or claimed by the landlord within
three years from the date of sach deposit,
be forfeited to the Government.”

Ll



smendwent of {8, For section 19 of the said Act, as modified by -
eoton 1 es. °” pection 9 of the Eastern Bengul and Assam Tenancy
(Amendment) Act, 1908, section 19 of the said Act,
as modified by section Y of the Bengal Tenaucy

(Amendment) Act, 1907, shall be substitoted.

gobatitution of 19, For section 22 of the said Act the following
b ot ¢ shall be Bubstituted, namely :— .

section
Act VIITof 1085 «22, (I) Wheve the -immediate landlord of an
Bar to asquisition of OCCUPRNCY holding is a
oocupsucy righta by proprietor or permanent
e “boldmge asd tenUre-holder wnd  the
resule goi Z?"iﬁ&ﬁnfy' entire interests of the
under.rwivat by im- landlord and the raiyat in
mediate Iandlord. the holding become united
in the same person by transfer, succession
or in any other way whatsoever, such
person shall have no right to hold the Jand
as a raiyat, but shall hold it as a proprietor
or permanent tenure-holder, as the case

may be.

(2) Where the entire raiyati interest in an occu-
pancy holding is acquired by transfer,
succession or in any other way whatsoever
by a person who is a proprietor or perma-

- nent tenure-holder, and is interested in the
lands of the holding as & co-sharer imme-
diate landlord. the raiyati interest with all
the rights attached thereto in the lands of
the holding shall be extingnished and the
interest thereafter held by such proprietor
or permanent tenure-holder in virtue of
such acquisition shall be deemed to be a
permanent tenure created in respect of such
lands under the operation of this sub-
section, and he shall pay to the immediate
landlords of the former raiyat on account
of such tenure the same rent as was paid
by the former raiyat on account of the
former bholding, sabject to the principles
of this Act regulating the enhancement
and reduction of rents of permanent
tenure-holdersa:

Provided that, if the former raiyat held at a rent
or rate of rent fixed in perpetuity, such
rent or rate of rent sball not be changed
except in accordance with the provisions of
section 52

Provided also that the rent of sach permanent
tenure shall not be limited on the ground
that the rate of rent is above the castomary
rate payable by persons holding similar
tenures in the vicinity or that the profit
of the permmanent tenure-holder is less than
ten per cent. of the balance that remaius
after deducting from hi§ gross -rents the
expeuses of collection.

(3) Subject to the provisions of sub-section (6),
the person, if any, who was the immediate
under-raiyat of the former occupancy raiyat,.
if sach under-raiyat was an occupancy
under-raiyat in respect of such lands or a
settled raiyat of the village, shall become
an occupancy raiyat in respect of the lands
of the former raiyati holding, and, if he



was a »non-gccupancy under-raiyat of the
village, he shall become a non-occupancy °
raiyat in respect of auch lands, and the
rent thereafter puyable by such person as
raiyat shall in either case be the rent thaf
was payable by Lim as under-raiyat, subject
to the provisions contained in this Act as
to the enhancement and reduction of the
rent of occapancy or non-occupancy
raiyats, as the case may be.

[ ] .

(#) If there is any incumbrance on the lands of
the former raiyati holding, such incum-
brance, uniess it is annulled in proceedings
under Chapter X1V, shall thereafter be
deemed to be an incumbrance on the
interest of the landlord, as proprietor or
permanent tesure-holder, which continnes
under sub-section (I) or accrues under sub-
section (2) in respect of such lands.

'(6) If the right of an occupancy under-raiyat and
bhis immediate landlord becomes united in
the same person by transfer, succession or
in any other way whatsoever, or if an
occupancy under-raiyat becomes an occu-
pancy raiyat under the provisions of sab-
section (4), the right of the occupancy
under-raiyat, as such, shall be extinguished,
and any incumbrance on the holding of
such occupancy under-raiyat shall, unless
it is annulled under the provisions of
Chapter XIV, attach to the interest of
ihe said immedinte landlord or to the
interest of the said occupancy raiyat, as
the case may be.

Any immediate under-raiyat of such occupancy
under-raiyat shall, unless his interest is
annulled under the provisions of Chapter
XIV, hold as under-raiyat under the said
immediate landlord, or the said occupancy
raiyat, as the cass may be, and shalli,
subject to the provisions of this Act as 1o
the enhancement and reduction of such
rent, pay to such immediate landlord or
to such occupancy raiyat, as the ¢ase may
be, the rent that was payable by bhim to his
former landlord immediately before the
extinguishment of the interest of that land-
lord. ‘ :

{(6) Nothing contained in this section shall affect—

(¢) the rights of a landlord who purchases a
holding at a sale in execution of a
decree [or arrears of reni to annul in-
cumbrances on such holding in the
manner provided in Chapter XIV;

(¢5) the rights of purchase couferred on
" co-sharer immediate landlords by
seetion 26G, wheve the entire- raiyati
or under-raiyati interest in an occu-
pancy holding has been acquired by
another co-sharer immediate landlord

of the same;

(its) any right of ejectment which may be

exercised by a landlord under section
26 H.



These rights may be exercised as if the occupancy
holding of the former raiyat and any
holding of an under-raiyut thereunder
had continued to exist.

(7) A person holding land as a temporary tenure-
holder or farmer of rents shall not, while
so holding, acquire a right to hold as a
raiyat any land comprised in his temporary
tenure or farm.

Ezxplanation—A person having a right to hold
the lands of an occupancy holding as a
raiyat does not lose it by subsequently.
becoming jointly jnterested in the land as
proprietor or permanent tenunre-holder, or
by subsequently holding the land as a
temporary tenure-bolder or in farm.

Tllustrations.

1. X, a raiyat having the entire-raiyati interest
in an occupancy holding immediately ander
A, a sole proprietor, purchasea the interest
of A, X is a proprietor in respect of the
lands formerly held by him as raiyat.

2. A isasole proprietor. X is a raiyat having
the entire raiyatiinterestin an occupancy
holding under A. Y is an under-raiyat
under X in respect of half the lands of
the holding of X. X caltivates the remain-
der. A purchases by private purchase the
interest of X. Y becomes a raiyat under A
in respect of the lands held by him and A
holds the remuainder khas us proprietor.
A then settles the khas lands with Z, a
raiyat. Z isa raiyat under A in respect of
those lands,

3. A, B and C are co-sharer permanent tenure-
holders, and -are the-immediate landlords
in respect of an occupancy holding heid by
X. A purchases the raiyati interest of X
who cultivates the holding bhimself, A-
becoines a permanent tenure-holder nnder A,
B and C in respect of the lands, and, if he
thereafter settles them with Z, a raiyat,
Z becomes raiyat under the permanent
under-tenure-holder A,

Amendmeat of 20. In section 23 of the said Act the words * but
Villorsse *% shall not be entitled to cut down trees in contraven-
tiou of any local customn ” shall be omitted.
- . . \

soortionafnew 2,  After section 23 of the said Act the following
Act VIIIof 1885, shall be added, namely :—

*23A. Subject to the provisions of section 23,
) when a raiyat has a right
eatn o e "PRT  of  pccnpancy in respect
of any land, Le shall be
entitled—- f
(i to plant,
(i7) to enjoy the flowers, fruits and
other products of,
(itt) to fell, and
(2v) to l;tilize or dispose of the timber
oL, . -

any tree on such land :

10



Provided that, if any such raiyat fells any valu-
able tree on such land or utilizes or dis-
poses of the timber of any such tree which
has fallen or been felled, e shall pay to the
proprietor, or, where tenure-holders
intervene, then subject to the provisions.
of any contract reserving the right to any
landlord of a superior grade, to the tenure-
holder, who is the immediate landlord of
the raiyati holding, a fee of 25 per cent. of
the value of sych timber. :

Ezplanation—" Valuable trees” include jack
fruit (kathal) trees, tal trees, jam trees,
mango trees and trees valuable for their
timber.”

Inserton ot 22, After section 26 of the said Act the following

pav wgione 34 ghall be inserted, namely :— :

VIII of 1885,

“ 26A. The provisiong of sections 26B to 26K shall

_ apply to all transfers of

gD iation of sections  10]ldings or portions or

shares of holdings of

occupancy raiyats and the ocecupancy rights
therein made after the , 192

*“26B. The holding of an occupancy raiyat ora
Holdings of oocupansy SLATE O & portion thereof,

ratyats and oooupancy together with the right of

Highta transterable. occupancy therein, shall,
subject to the provisions of this Act, be
capable of being transferred in the same
manner and to the same extent as other

immovable property.. - - . “~ . .

“26C. Every transfer-shall be made by registered
instroment, except in the
ptanner of ttansferand  enge of a bequest or- a sale
in execution of a decree.
The registering officer shall notregisterany
such instrument unless it is accompanied
by & notice giving particulars of the
transfer in the prescribed form and accom-
panied by the fee prescribed for the service
of such notice on the landlord, and in the
case of a transfer of more than one holding,
or of portions or shares of more than one
holding, or of a holding and a portion or
share of another holding, unless the sale
price of each holding, portion or share
transferred is stated 8eparately in the
instrument. The registering officer shall
cause the notice to be served upon the
landlord or upon his common agent, if any,
appointed under section 99A, in the pres-
cribed manner. In the case nf a transfer
by bequest, the transferee shall within
two months of taking possession or obtaining -
probate or letters of administration, which-
ever i3 earlier, cause a notice in the same
form to be served on the landlord or his
common agent, if any, in the prescribed
manner through the loweat Civil Court
having jurisdiction to entertain & suit for
the rent of the holding. i

11



«26D. The transferee shall, except in the case of

. the transler of a rent-free

aedlords  fee fer holding or of a transfer

by bequest in favour of a

natural heir, within two months of the dute

on which the notice is presented to the
registering officer or to the Civil Court, as -

the case may be, tender payment to the

lJandlord or bis common agent, if Jany, of

a fee which shall amount—

(a) in the case of the sale of a holding or
portion or share of a holding, in
respect of which a produce rent is
payable in whole orin part, to 25
per cent. of the consideration
money ;

(b) in the case of the salé of a holding or
portion or share of a holding, in
respect of which a money rent is
payable, to 25 per cent. of the consi-
deramon money or to 8ix times the
annuak rent of the holding or of the
transferred portion or share thereof,
whichever is greater ;

(©) in the case of a transfer by exchange,
gift or bequest, to six times the
annual rent of the holding, or of
the transferred portion or share :

Provided that—
(i) in the case of a transfer of a bolding
or portion or share fhereof by ex-
change, gift or bequest ; and

(u) in the case of the transfer, other than
a sale in execution of a decree, ol a
portion or share of a holding, if
the division of the holding or
distribution of the rent payable in
respect thereof has not been made
with the express consent of the
landlord or of his agent duly autho-
rized in that behall,

the landlord may within two months of
the receipt of the notice of transfer
apply to the lowest Civil Court
having jurisdiction to entertain a
sait for rent of the holding to fix
the market value of thie holding or
of the trapnsferred portion or share,
and the landlord’s fee shall amounnt
to 25 per cent. of such market
value:

“268E. The provisions of this Act relating to

Tender, recovery and the deposit in Court and

deposit of landlord's fee. tonder of an arrear of

rent shall apply to the deposit in Court

and tender of a landlord’s fee payable under

section 26D, and such fee may be recovered

by the landlord as an arrear of rent, together
with interest or damages :

Provided that—

(a) in the case of the transfer of a share
that share alone may be sold in
execution of a decree for realization
of the fee;

12



(b) in no case shall the holding or share
be sold withont due notice to the
transfaror,

“26F.. (1) When the holding of an occupancy

Procedure on wale fn TRIY&L Ora portion orshare
execution of u decree or thereof is sold in execu-
celire OF morlE*Ee-  tion of a decree other than

a decree for an arrear of rent or dues
recoverable as such, and neither the
purchaser nor decree-holder is the sole land-
lord, the Court shall, before confirming the
sale, require the purchaser to deposit in
addition to the purchase money a fee cal-
culated at the rate of 25 per cent. of the
purchaze money, or six times the annual
rent of the holding or portion or share
thereof, whichever is greater, and to file a
notice in the prescribed form. Jhe Court

ghall then cause the fee to be paid to the
-landlord and notice of the sale to be served

opon him: :

Provided that the landiord may within one month

of receiving the notice apply to the Court
to ix the market value of the holding or
portion or share thereof, and the purchaser
shall be liable to pay to the landlord any
additional fee calculated upon such market
value in excessa. of the fee which he has
already paid,

(2) When a mortgage of a holding of an occupancy

“ 26G.

raiyat or of a portion or share thereof is
foreclosed, and the decree-holder is not
himself the sole landlord, the Court shall,
before muking a decree or order absolute
Tor the foreclosure, determine the market
value of the holding and require the mort-
gagee to deposit a fee calculated at 25 per
cent, of such market value and to file a
notice in. the prescribed form, and on
making such decree or order absolute shall
forward the fee, together with the notice
of the foreclosure, to the landlord.

(1) Except in the case of a transfer by
bequest in favour of a

I o e mmed®t®  natural heir, or to a co-
’ sharer in the tenancy

whose existing interest has accrned other-
wise thun by purchase, or of the transfer
of a rent free oocupancy holding or portion
or share thereof, the immediate landlord of
the holding may, within two months of
the completion of the registration of the
instrument of transfer or of the service of
the notice of the transfer issued under
gection 260, or, in cases to which section
26F applies, of the service of the notice
issued under that section, apply to the
Court that tbe holding or portion or share
thereof shall be tfansferred to himself.
The application shall be dismissed, unless
such landlord at the time of making it, or
within such period as the Court may fix,
deposits in Court the amount of the com-
sideration money paid by the transferes, as
stated in the notice served on him, together
with compensation at the rate of 10 per

13



cent. of such consideration money, or, if the
transfer is made by way of exchauge, gift
or bequest, sach smn as the Court may, in
the first instance, approximately estimate
to be the market value of the bolding,
portion or shure, together -with compensa-
tion on such market valae at the above rate.
If there is any dispute as to whethet the
amount of the considerution money has been
stated correctly in tue notice, the Court
shall decide the same and shall allow to the
landlord such further time as it may think
fit for him to deposit the balance, if any.

(2) If such deposit is made, the Court shall give

notice to the fransferee to appear within
such period as the Court may fix and state
what other sums he has paid in respect
of rent for the period after the date of
transfer or landlord’s fee, and, if the trans-
feree complies, the Court shall direct; the
immediate landlord to deposit such amount
as the transferee has paid obn this account,
together with interest with effect from the
date on which such rent or landlord’s fee
has been paid at a rate not exceeding 124
per cent. per annum, within such period as
the Court thinks reasonable. The Court
shall algso in the case of a transfer by ex-
change, gift or bequest finally determine
the market value of the holding or portion
or share thereof and shall direct the land-
lord to deposit, or shall return to the land-
lord, as the case may be, the balance due on
such market value with compensation at the
above rate.

(3) If the deposits required under sub-sections (1)

and (2) are made within the period fixed by
the Court, they shall be paid to the trans-
feree, and from the date of the order for
payment— -

() the right, title and interest of the trans-
feree in the bolding or portion or
share thereof shall, subject to the
provisions of section 22, be deemed
to have vested in the immediate
landlord, and

(#) the .liability of the transferee for the

rent due on account of the holding
* shall cease.

The Court on the application of the immediate

landlord may also place him in possession
of the property so transferred to him.
When a transferee is divested of bhis right,
title and interest under the provisions of
this sub-section, he shall for the purposes
of clauses (a), (¢) and (d) of section 156 be
deemed to be a raiyat ejected from his hoid-
ing by proceedings for his ejectment com-
mencing on the date on which the landlord
applied to the Court under sub-section ().

(4) The powers and rights conferred and duties

-
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imposed by sub-sections (1), (2) and (3) on
the immediate landlord shall, in cases where
there are co-sbarer immediate landlords of
the holding, be conferred and imposed on
the entire body of immediate landlords;



Provided that, if the entire body of immediate
landiords do not apply to the Court in
accordance with the provisions of sub-
section (1), such proportion of the co-sharer
immediate landlords as have an aggregate
of interests in the lands of the Lolding
not less than one-half of the entire intereat
of all the co-sharer immediate landlords
therein may apply to the Court in accord-
ance with the provisions of that snb-section,
and in that case sach proportinn of co-
sharers shall for all the purposes of this
section be deemed to be the immediate
landlord to the exclusion of those co-sharers
who do not so apply and without any.
further power of purchase under this
section to any co-sharer landlord :

Provided also that when application has been
made under sub-section (I) by co-sharer .
immediate landlords in accordance with the

rat proviso to this sub-section, any of the
remaining co-sharer immediate landlords,
including the transferee, if- one of them,
may within the period of two months
referred to in sub-section (1) apply to join
in the application of the co-sharer imme-
diate lJandlords aforesaid. Such application’
shall be granted if at the time of making
the application or within such period as the
Court may fix fnot extending beyond the
period of two months referred to in sub-
section (I)] the co-sharer landlord applying
under this proviso deposits in Court, for
payment -to the co-sharer landlords by
whom the deposit has been or is to be
made, such sum as the Court shall determine
as the share to be paid by him for the par-
poses of sub-gsection (I).

“26 H. Where a landlord acquires a holding or a
 Bicctment by Iandlord share or portion thereof
atter urchans of hoa. under the provisions of
::?;nge:c:.ct?ongﬁél.o 1 section 260G, he shall be
entitled, notwithstandibg anything con-
tuined elsewhere in this Act, to bring a suit,
within one year of the date on which he
acquired the holding, portion or share, as
the case may be, for the ejectment of any
-under-raiyat holding land within such hold-
ing, if— :

.(s) the tenancy of such under-raiyat or
his predecessor in interest was
created after the thirty-first day of
December, 1914, and

(i) the transferee from whom the land-
lord has purchased under that
section, or the predecessor in
interest of such transferee, was the
sole immediate landlord of such
under-raiyat in respect of such
land ; ‘

Frovided that, where the under-raiyat or any of
bis predecessors in interest lield ‘such
lands before the first day of Janunary, 1915,
a8 an immediate under-rniyat ander a pre-

, decessor in interest of the transferee, the

1R



“ 261,

tenancy of such under-raiyat sball be
deemed to bhave been created before that
date, and to continue, notwithstanding any
resettlement of the lands that may have
been made with him or any of his predeces-
sors in interest.

(I) An occupancy Taiyut may enter into

Lumtation on mort. 8 COmplete wusufructuary
gege by occeapancy moOrtguge in reapect of his
reiyat. holding or of a portion or
share thereof forauy period which does not
and can not, in any possible event, by any
agreement, express or implied, exceed nine
years.

(2) Every mortgage so entered into shall be regis-

tered upder the Indian Regisiration Act,
1908.

(3) Notwithstanding anything contained elsewhere

in this Act orin any otherlaw, no other
form of usafrnctuwary mortgage for any
term entered into by an occapancy raiyat
in respect of his holding or portion or share
thereof shall have any force or effect, and
no document creating or purporting to
creale a complete usulructuary mortzage
of the holdiug or of a portion or share of
the holding of an occupancy raiyat for a-
period exceeding or which can exceed
nine years, or an usufructuary mortgage for
any term of such holding, portion or share,
other than a complete nsufructuary mort-
gage, shall be admitted to registration, nor
shall any sach docuitnent be received in
evidence or acted on in any Court of law, or
by any public servant.

Ezxplanalion.

A “complete usafructuary mortgage” in this sec-

“26J.

“26K.

tion has the meaning set forth in the
Explanation to sub-section (2) of section
4918, )

The fee payable by the transferee to the
Teanater of sent.fros landlord for the transfer
holdinga, o of a rent-free holding or of
a portion or share of a
rent-free holding of an occupancy raiyat
shall be two rupees and shall be paid in
the manner provided insection 14 or section
15, as the case may be, and notice of the
transfer of such holding, portion or share
shall be given to the landlord in the munner
set forth in sob-section (2) of section 12,
section 13 or section 15 accordiog to the
circamstances of the transfer.

(1) In sections 26C, 26D, 26 E, 26G, 26H and -

Interpretation  and 26J * transferee *’ includes
éavings.. the successors in interest
of the transferee, and in section 26F and in
this section “ purchaser” includes the
snccessors in interest of the purchaser,

(2) In"séctions 26C, 26D and 26G * transfer” does

16

not include—
() partition,
(i1) lease or simple mortgage,



Babatitution of
new section for

(i2i) usufroctvary mortgage, or

(i) mortgage by conditional sale, until a
decree or order absolute for fore-
clogure is made.”

(3) For the purposes of sections 26D and 26G the

term ‘*consideration money™ shall be
deemed to inclnde any sum dae at the date
of sale on accoannt of mortgage of the land
transferred and also any sum which the
parchaser has paid or agreed to pay on
account of rent doe before the date of the
transfer, whether soch sums are or are not
included in the consideration money as set
forth in the instrament of transfer.

(4) Neitber the acceptance of a landlord’s fee on

acconnt of the transfer of an occupancy
bolding or portion or share thereof nor
tbe making of an application to. the Court
to fix the market value in accordance with-
the first proviso to section 26D or the
proviso to section 26F shall operute as an
admission of the amount or fixity of rent or
the area or any incident of such occupancy
holding other than the existence of an
occapancy right therein, or be deemed to
constitute an express consent of the land-
Jord to the division of the holding or to the
distribution of the rent payable in respect
thereof.”

'23. For section 36 of the said Act the following

section 86 of Aet 8hall be substitated, namely —

Y111 of 1886

Awendment of
section 38 of Act

Villof 1880,

«“36. If the Court passing a decree for enhance-

’ o o mentéd considers that th?

O reenancenet. 1MInediate enforcement o
peogromsivecute “ the decree to its fall
extent will be uattended with bardship to i
the raiyat, it may direct that the enhance-
ment shall take effect gradually at such
times and by such instalments extending
over a period vot exceeding ten years as
the Court may fix in this bebalf. For the
purposes of section 37, however, the full
rent shall be deemed to have come into
force from the date of the decree.”

In sub-section (I) of section 38 of the said

(§) after the words “of his rent on” the words

“one or mors of” shall be inserted. and
the word *or” at the end of cliuuse (a)
shall be omitted,

(f3) at the end of clause (b), the following shall be

added, namely —

“-¢) on the ground that the landlord has
failed to carry out the arrange-
ments, in respect of irrigation or
the maintenance of embankments
which- were in force at the time
when the rent was settled,

17



Sabatitation of 26, Kor section 40 of the said Act the following
new tection for ) 11 be substituted, namely :—

section 40 of
Act V111 of 1886,

40, (1) When a raiyat or an nnder-raiyat having

occupancy rights in a

Commatation. holding pays for the hold-

ing rent in kiud or on the

estimated value of a portion of the crop, or

at rates varying with the erop, or purtly in

one of those ways and partly in another, or

partly in any of those ways and partly in

cash, either the tenant or the landlord may

apply to have the rent commuted to a money -

rent.

{2) The application may be made to the Collector
or to a Sab-divisional Officer or to a Kevenue-
officer uppointed by the L.ocul Government
under the designation of Settlement Officer
or Asgistant Settlement Officer for the
parpose of making a survey and record-nf-

.rights under Chapter X, or to any other
officer specially anthorized in this bebalf by
the Local Government.

(3) A case for commutation may be determined
by the otficer who receives the application,
or by some other officer competent under
sub-section (2) to receive applications for
commutation, to whom the case is trans-
ferred by him.

(#) The officer receiving the application or the

officer to whom the case is transferred, us

- the case may be, shall cause notice to be

. given in the prescribed manner to the

opposite party, and shall fix a date for deter-
mination of the case.

(6) If the application is opposed, the said officer
- shall decide whether in all the circums-
tances of the case it is reasonable to grant
it, and, in particular, he shall have regard

to the following circumstances .—

(a; whether the rent in kind is mainly
required for the subsistence of the land-
lord and his household, and not for
.purposes of trade ;

(b) in the case of lund held aunder trust or
other legal obligation for a religious or
charitabie purpose, whether the rent in
kind is required for consumption by,
or for the subsistence of, the benefi-
ciaries of the endowment, or for the due
performuance of worship;

(c) whether the landlord of the applicant pays
in kind or otherwise as specified in
sub-section (1) his rent for the tenure
or holding;

(d) whether the tenant receives in respect of
any portion of the land rent in kind or
otherwise as specified in sub-section (7)
from a sub-lessee;

(e) if the land is in an area uuder reclamation,
whetber it would be inequitable to fix
a money rent in the conditions prevail-
ing at the time when the application is
made, '
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(8) It the application is nnopposed or if the said
officer after considering the cage put forward
by both parties decides to grant it, he shall
determine the sum to be paid on commuta-
tion as money rent and the premium, if
any, to be paid to the landlord for the com-
mutation, and shall order that the tenant
shall, in lieu of paying the rent inkind or
otherwise as specified insub-section (1), pay
the som sodetermined and the premium, if
any.-

(7) In making the determination of the sam to
be paid as money rent, the officer shall have
regard to—

(a) the average fnoneyrent payable by occa-
‘pancy raiyats or occupancy under-
raiyats. as the case may be, for land of
a similar description and with similar
advantages in the vicinity ;

(b) the average value of the rent actually
received by - the landlord during the
preceding tem years, or during any
shorter period for which evidence may
ba available;

(¢) the charges incurred by the landlord in
respect of irrigation nnder the system
of rent in kind, and the arrangements
made on commutation for continuing
those charges;

(d) improvements effected by the landlord or
by the tenant in respect of the holding
and the rales laid down In section 33
regarding enhancement of rent on the -
grt‘)lund of alandiord’s improvement; °
an

(6) any sum agreed to by the partiea to be
paid as money rent : -

Provided that—

(i) the officer shall in no case determine a

' rent which is anfair or ipnequitable, or,
except for special reasons to be re-
corded in writing, which exceeds the
average value of the rent actoally
received, as determined under clause
{d): and

(i¥) if at nny time daring the preceding fifteen

years the rent in kind or otherWise
as aforesaid bas been substituted for a
money rent, or if the rent has been
enhanced, regard shall be had to the
rent paid before the sabstitation or
enhancement took place and to the
rales luid down im this Act for the
guidance of the Civil Court in enhanc-
ing rents. )

(8) 11 the average value of the rent actoally
received, us determined ander clanse (b) of
sub-section (7), is materially in excess of
the sam determined as rent under sub-
section (6), then the officer shall determine -
a sum to be paid a3 premimm. In deter-
‘mining the ‘preminm the officer shall
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primarily have regard to the market value of
-.the land less the capitalized value of the
rent settled, but the amount so determined
shall not exceed fifteen times the reat
determined under suh-section (6).

(9) The order for commutation shall be in
writing, shall state the grounds on which
jitis made, and shall, in the absence of any
special reasons to. the contrary to be
recorded in writing, take eflect from the
beginning of the agricultural year mnext
after the date on which it is passed.

(10) The officer may on the application of the
tenant order ¢hat the premium shall be
paid by instalments not exceeding fifteen
in number, that the first instalment shail
be paid at the beginning of the agricultural
year, in which the 1ent settled under
clatise(6) takes effect, and that one of the
remaining instalments shall be paid at the
beginning of each of the succeeding agri-
cultural years until the premium is paid in
full. .

(11) The premium or the instalments thereof shall
be payable and recoveruble as rent, but
interest shall only be awarded in respect
of such instalments as are not paid by the
dates fixed under sub-section (10).

(12) If the officer refuses the application. or
determines a rent or premium or botbh,
his order shall be subject to appeal ‘to the
Speciul Judge appointed under section 115C,

. unless the application has been made in
the course of proceedings under Part II of
Chapter X, in which case the provisions of
sections 104G and 104H shall apply:

Provided that a refusal sball be no bar to pro-
ceedings being again taken uunder thix sec-
tion after five years from the date of refusal,
if circumstances bhave in the meantime
changed. :

(13) Notwithstanding anything contained else
where in this Act or in any other law,
no suit shall be brought or application made
in any Court in respect of any order passed
under this section, save as provided in this
section.”

Amendment of 26. For clause (¢) of section 44 of the said Act the
Vil ot 1686 - following shall be substituted, namely :— -

*(¢) On the ground that the lease or the period of
the settlement, under which he has been
admitted to occupation of the land, has
expired.”

Amendment of 27. In auﬁ-sections (1), (2) and (3) of section 46
Viirot1ses, 2% of the said Act for the words “an agreement”s the

words “a draft of an agreement ” shall be substituted.
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fon 1 ;
seton 48 of At 8hall be substituted, namely :—
Villof 1886.

Sotatittion of D8, TFor section 48 of the said Act the following

“48. All under-raiyats, other than under-raiyats
holding only by reason
of a temporary lease for
a term not exceeding nine years granted
by or on bebalf of a raiyat or under-raiyat,
who is ‘disabled by age, sex, disease, ac-
cident or temporary absence from home
from cultivating his land by himself or by
members of his family or by hired servants
or with the-aid of partners, shall be occu-
pancy under-raiyats :

Provided that under-raiyats who have been hold-
ing under a temporary lease for a term not
exceeding nine years granted by or on be-
half of persons of the classes referred to
above ghall not become occupancy under-
raiyats on the expiry of the lease—

~(4) if they are sued for ejectment within one
year of the date of expiry of the lease
and ejected by means of such suit,

(i7) if they surrender the land voluntarily within
one year of the expiry of the lease, or

(iét) if duaring the currency of the lease or within
one year of its expiry they take a new lease
which fulfils the conditions set forth in this
section and is granted by a person of the
classes referred to above.

Occapancy under-raiyats,

Exzplanation.

An under-raiyat who has become an occupancy
under-raiynt in respect of any land shail
thereafter for the purposes of this section
be deemed to hold such land in’virtue
of his occupancy right therein and not
only by reason of any lease which may
thereafter be granted by a person of the
classes referred to above.

Illustrations.

1. A, an under-raiyat, holds under a lease given
for nine yvears by B, a disabled person. B
dies and his holding is inherited by C, who
is not disabled. A continues to be a non-

~occupancy under-raiyat under C till the

expiry of the lease, butif C does not sue
A for ejectment within one year of the date
of expiry of the lease, A becomes an occu-
procy under raiyat under C.

92, A bhas become an occaupancy under-raiyat
under C, who is not adisabled person. C
sells his interest to D, a disabled person. A
continues to be an occupancy under-raiyat
under 1) not withstanding any leasa granted
by D to him.”

insertion  of 29, After section 48 of the said Act the following
new section 484 gection shall be added, pamely —

e “ 48A. (1) An occupancy under-raiyat shall have

- bl as against his immediate
- ofalskgn;nngeyl“hl}lmtii: Jandlord all the rights
riyate. and liabilities of a raiyat
with occupancy rights as set forth in
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Chapter V, other than those conferred by
sub-gection (/) of section 19 and by .sections
20,21 and 22 (save as expressly provided
in that section), and his holding shail as
against sach landlord be deemed to be the
holding of an occupancy raiyat :

Provided that the fee payable under section 26D
shall, in the case of the sale of a holding
of “an occupancy under-raiyat in respect
of which a money rent is payable, amount
to 25 per cent. of the consideration moaey
or to six times the annual rent of the
holding or share or portion of the holding
transferrved, whichever is less, and, in the
case of & fransfer by exchange, gift or
bequest, to twice the annual rent of the
holding, and thatthe provipos to sec-
tion 26D shall not apply thereto.

(2) The interest of an occupancy under-raiyat
shall not be deemed to he a protected
~interest wunder clause (d) of sectioy 160.”

-

e pendmett,of  80. (I) Section 49 of tbe said Act shall be re-
VIII of 1885. numbered as section 49 (I) and in that sub-section as

re-numbered—-

(a) for the words *“ An under-raiyat”™ at the
beginning of the sab-section the words
# A non-occupancy under-raiyat’ shall be
substituted ;

(b) in clause (b) after the words “ written lease ™
the words * for a term ” shall be inserted.

(3) After sub-section (1), a8 so re-nambered, the
fallowing sub-section shall be added, namelly :—

“(2) Subject to the provisions of this Act, and in
80 far as such terms are not inconsistent
therewith, the terms of the lease shall
govern the remaining incidents of the
holding of an non-occupancy under-raiyat.”

mfg;ngglggt e 31. 1n section 50 of the said Act—
{a) sub-section (2) is repealed, and

'VIII of 1885,
(b) in sub-section (3)—

() after the words “held by a” the words
“tenure-holder or a ™ shall be inscrted ;

(it) for the word * holding ” in the two places
- where it occurs the word “{enuncy”
shall be substitated.

sentpacndment  of 32. For sub-section {8) of section 52 of the said
Villor1sss. - Act the following shall be substituted, namely :—

“(6) When in a suit under this section the lund-
lord or temant prowes tha{ at or about the
time when the area was recorded in any
patta or kabuliyat there existed in respect
of the estate or permanent tenure or part
thereof in which the tenure or hollding is
situnted a practice of settlement being made
after measnrement of the land assessed with
renk, or, where the landlord or tenant
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proves that the area entered in the connter-
foil receipts corresponds with the area in
the rent-roll on which the claim is based
and that a longstanding practice of settie-
ment on measarement prevailed at the time
when the rent-roli was prepared, it ghall be
presumed that the area of the tenure or
bholding was settled by measurement.”

gubstitotion of 33, For sub-sections (I) and (2) of section 54 ofthe
gew subasatioms o.id Act the following shall be substituted, namely :—

ot of aot “54, (I) Every tenani shall pay each instalment

VILL of 1685, Time and place tor ©Of rent before sunset of
payment of rent. the day on which it falls
due.

(2) The payment shall, except in cases
where a tenant is allowed under this
Act to deposit his rent, be made at the
landlord’s village office, or at such
otber convenient place as may be
appointed in that bebalfi by the land-
lord, or the rent may be paid by postal
money order in accordance with.sach
rules, as the Local Government may
from time to time make either generally
or for any specified local area authoriz-
ing & tenant to pay his rent by postal
money order, and, where rent may be
paid by postal money order in accor-
dance with such rules, and tbe postal
receipl in the prescribed form for a
money order alleged to have been sent
in payment of such rent to the address
of tbe landlord or of his agent, is
produced in support of a plea of {ender,
the Court shall presume, until the
contrary is proved, that such tender has
been made:

Provided that, when a landlord accepts rent
sent by postal money order, the fact of
bis acceptance shall not beused in .any
way as evidence that he has admitted as
correct any of the particulars set forth
in the postal money order form.”

Subatitution of 84. For section 57 of the said Act the following

new section for

section 87 of Act Shall be substituted, namely :—

V1l of 1885, B

“&7. (I) Each tenant shall be entitled to receive
tooazs ootitied  to Irom the landlord free of
statement of acvonat at charge, on demand on the
clase of year. expiry of three months
after the end of each agricultural year, a
statement of account for that year specify-
ing the several particulars shown in the
form of account given in Schedule II to this
Act or in such other form as may from time
to time he prescribed by the Local Govern-
ment either generally or for any particular

local area or class of cases.

The entry of area in such statement of account
shall not be binding on the landlord or the
tenant in any suit or proceeding I[or the
alteration of the rent of the tenmre or
holding.
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Amendment of

section 68 of Act
VI of 1888,

Amendment of
section 61 of
Act VI1I of 1885.

(2) The year and instalment to which & payment
is credited under section 55 shall be ciearly
specified in the statement of account
furnished to the tenant under sub-section

).

(3) The landlord shall prepare and retain a copy
of the statement giving the same parti-
culars.”

35. In gection 58 of the said Act—

.(a) for sub-section (2) the following shall be
substituted, namely —

“(2) if aiter the expiry of two months.
from the date of the demand made
under section 57 « landlord, without
reasonable caase, refuses or neglects.
to deliver the statement of account
prescribed in section 57 for that year
to a tenant demanding the same, the-
tenant may, within six months of
the demand, institute a suit to
recover from him sach penalty
as the Court thinks fil, not exceeding-
double the aggregate amount or value-
of all rent paid by the tenant to the
landlord during the year for which
the account shonld have bheen
delivered ;”

-
r

>~

-(d) in sub-section (#) for the words “ one year’
the words “two years” shall be
substituted ;

{c) after sub-section (8) the following shall be
added, namely

*“(9) The existence of a dispute as to the
rent or area of a tenmancy on
account of whbich rent is paid shalil
in no ¢ave be cousidered a reasonable
cause for not tendering a receipt for
any instalment actually paid, or for
failure to farnish the statement of
account prescribed in section 5%, and
the refasal of the tenant to accept the
receipt shall not be deemed to be
a reasonable excuse for not retuin-
ing a counterfoil fully filled up.”

36. In section 61 of the said Act for the words.
“ the full amount of the money then due” at the end
of sub-section (7), the words **a sum not less than the
amount of the money then due ” shail Le substituted,.
and in sab-section (2) after the words “ the deposit is
to be entered” the words “and the name of his
common agent, if any, " shall be inserted.
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Bubatitation of  JTF, TFor section 63 of the said Act the following

L for .
wotion 68 of shall be substitated, namely :—
Act VIII of 1885,

Prooedure for payment “63. The Court receiving
to the landlard of rent a depogit_
deposited. .

_ (&) in case (a) or (b) of section 61 shall
fortifwith forward the same by
postal money order to the address
of the landlord or of the common
agent, if any, of the landlord
empowered to receive rent;

(ii) in case (¢) or (d)of that section shall
forthwith cause to be affixed in
a consgpicuouns pluce at fhe Court-
house a notification of the receipt.
thereof containing a statement of
all material particulars, and, if the
amount of the deposit is not paid
away under the mnext following
section within the period of fifteen
days pext following. the date on
which the notification is so affixed,
the Counrt shall forthwith incase (¢)
cause a notice of the receipt of the
deposit to be posted free of charge
at the landlord’s village office or
in some conspicuous place in the
village in which the holding is
-pitoated, and in case (d) cause a
like notice to be served free of
charre on every person who it has
reason to believe claims, or is
entitled to, the deposit.” :

section 64

Amendment 3; 38. In section 64 of the said Act—
Act VIII of 1888, ‘

(a) in sub-section (I) after the words *amount
of the deposit” the words ‘ notified
under section 63 ” shall be inserted ;

(b) sub-section (2) shall be-omitted ; and

(¢) sub-sections (&) and (4) shall be re-numbered
as sub-sections (2) and (3).

Insertion  of 39. After section 64 of the said Act the following
pew ecction $iA ghall be added, namely — A
1485, ' '
“64A. If alandlord or his agent refuses withoat
y Penalty for  refusin reasongble  excuso to
‘o rerains remt tandered receive payment of rent
by postal maney order or -remitted by postal money
epositat. order or deposited in
Court, hie shall be precleded from_ recover-
ing by suit interest, costs or damages in
respect of the same, and the Court may
in addition uward to the tenant damages
not exceeding’ 25 per cent, on the whole
amount claimed by the plaintiff.

The plea of the existence of any. dispute as to
the amount of rent or area of land of the
holding shall not be considered a reason-
able excuse ander this section:
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Amendment of
section G5 and
snb-section (I} of
section 66 of Aot
VIII of 1885,

Amendment of
section 66 of Act
VIIL of 1885,

Amendment of
section 67 of Act
VIII of 1885.

Amendment of
section 68 of Ack
VILI of 1885,

Amendment of

section 89 of Aot
VIII of 1886.

Provided that, when a landlord accepts rent, which
has been deposited, the fact of his accept-
ance shall not be used in any way as
evidence that he has admitted as correct
any of the particulars set forth in the
application to deposit. or in the postal
mouney order form.’ " '

40. Insection 65 of the said Act and in sub-sece
tion (I) of section 66 of the said Act after the words
“raiyat holding at fixed rates” for the words “or an
occupancy raiyat” the words *“an occupancy raiyat or
an occupancy under-raiyat” shall be substituted.

In section 66 of the said Act—

(a) in sub-section (I) for the words * Bengali
year” the words “ agricultural year” shall
be substituted, and the words ** where that
year prevails or at the end of the month of
Jeth where the Fasli or Amli year
prevails ” shall Le omitted ;

(b) in sab-sections (2) and (3) for the words
“fifteen days’ the words “ thirty days”
shall be suobstituted  and for the word
“fifteenth ” in sab-section (2) the word
“thirtieth ” shall be substituted.

4a1.

42. In section 67 of the said Act the woerds “or of
the institution of the suit, whichever date is earlier”
shall be omitted.

43. Afier the proviso to sub-section (I) of sec-
tio: 68 of the said Act the following sbhall be inserted,
namely :—

“ Provided also that where damages are awarded—

(i) the amount of such damages shall not be less
than the interest accruing up to the date
of the institution of the suii, and

(i) interest on the arrear shall be awarded from
that date up to the date of payment.”

44. In sub-section (3) of section 69 of the said

Act as amended by the Bengal Tenancy (Amendment)

Act, 1907, and the Eastern Bengal and Assam Tenancy
(Amendment) Act, 1908, the portion of the sub-section
after the words “ has been effected ”_ shall be omitted.

Repeal
section 78 of Aet
YI1LI of 1885,

Amendment of
section 74 of Act
VILI of 1885,

Amendmant of
sectivne 76 and 79
of Act V1iI{ of
1885.

Awmandment

section 76 of A.:s\

VI of 1885,

~
of

45. BSection 73 of the said Act is repealed.

48. To sab-section (3) of scction 74 of the said
Act the following shall be added, namely :—

“ amd registered before the first day of November,
1922,

47. In clanse (f) of sub-section (2) of section 76

of the said Act and in section 79 of the said Ast the

word “suitable *” shall be omitted.

48. In section 76 of the eaid Act— -

(a) in sub-section (I) the word “ raiyat’s” ghall be
omitted ;
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(b) to cluuse (a) of sub-section (2) the words “or
for the puxrposeof providing drinking water
i?l:lefihe tenmant or kis family” shall be
added ;

(¢) in clause ( f) of sub-section (2) after the words
“the raiyat” the words ‘or under-iriyat”
shall be inserted ; and

(d) iu sub-section (3} after the word “ raiyat™ the
words * or*under-raiyat * shall be inserted.

JAmendmen of 49, In section 77 of the said Act—
VILL of 188F .
(@) in sub-seclion (I, for the words “or hasan
occupancy right in his holding, neither the
. raiyat” the words “or where a raiyat or
ap under-raiyat has an occapancy right in
his holding, neither the tenant’ sball - be
substituted ;

(b) in sub-section (2) for the words *the raiyat,”
in the two places where they occur, the
words * the tenant” shall be substitnted ;
and

(¢) aiter sub-section /2) ‘the following shall be

added, namely — ,

“(3) Any fee realized from a tenant for
permission to make any improvement
ghall be deemed to be an abwad and
the provisions of sub-section (I) of
section 74 shall apply thereto.”

smendmen: of 5@, In seciion 78 of the said Act for the words
Soton e A% “the raiyat” the words “the tenant™ shall be

substituted.

enmendment o Bf. Tosection 80 of the said Act the following

V111 of 1885. shall be added, namely :—

“ Provided that the immediate landlord of an
occupaucy under-raiyat may apply for the
registration of an, improvement maude in
-accordance with the provisions of sab-
section (I)—

(3) in the case of improvements made

before the day of , 192,
within twelve months from that
date,

(i{) in the case of improvements made
after that date, within twelve
months from the date of the com-
pletion of the work.”

Amendment of  G2. In sections 82, 83, 86 and 87 of the said Act
87 ot aet after the word “ raiyat,” wherever it occars, the words

VLT of 1845, “ or under-raiyat’ shall be inserted.

Amendment  of B3. In sub-section \4) of section 82 of the said Act.

ﬁiif:fﬁs'i'. Aot .fter the words *“ commencement of this Act™ the
words “and jmprovements made by an occupanc

under-raiyat between the first day of November, 1922,

and the day of , 192 7 sball be inserted.
| - 927



Amendment of 64. In section 83 of the said Act—
wection 85 of Act

VLT of 1845, {a) in sub-section ({) after the word *“ ruiyat™ the
words “or under-raiyat’ shall be inserted
and the words “ otherwise than by & regis-
tered instrument ™ shall be omitted ;

(b) sub-sections (2) and (3) shall be omitted ; and

(c) after subesection (/) the following shall be
inserted, numely —

*“ Provided tbat any under-raiyat who holds under
a lease registered before the first day of
November, 1922, shall not be liable to eject-
ment as a result of the sale of the raiyaii
holding in execution of a tlecree for urrears
of rent, unless a notice of annnulment has
been duly served under the provisions of
section 167.”

jJneertionofzew 58, After section 86 of the said Act the following

VIII of 1885. shall be inserted, numely :—
“86A. /1) If—

(7) the lands of a tenure or holding are wholly
Effect of exemption from lost by dllu\{ion and the
payment of rent or abate: tenant obtains on that
Shent op rent on account of - gcconnt exemption from
payment of rent in

regpect of such tenure or holding,

(i{) any portion of the lands of a tenure or hold-
ing is lost by dilavion and the tenant
obtains on that account an abatement of
rent in respect of such lands,

the tenant shall, unless there is u contract to
the contrary made by registered instrument,
be deemed to have survendered his right to
such lands and his tenancy and rights there-
in shall be extinguished.

(2) Nothing in this section shall prevent the
accrual of rights under the operation of
any other enactment in aby portion of
the lands of n tenure or Lolding which
have been lost by dilavion, if such lands
thereafter re-appear as an accretion

* thereto. '

Amendment of B56. In section 87 of the said Act—
srction 87 of Act

VIII of 148. (@) in sub-section (3) after the word ** compensa-

ticn ™ the words * including the repayment
of any premium paid under section 87A.
“shall be inserted, and to that sub-section the
following shall be added, namely :— '

“and, if it orders recovery of possession
by the raiyat, the rights nuder the raiyat
of any sub-lessee by whomn the premium
has .beem paid uander section &7A
ehall also revive and his possession as
sub-lessee shall eontinue as tboagh
there had been no abandonment ;

(b) in sub-section (4) after the word * sublet”
the words “to a non-occapancy under-
raiyat” shall be inserted.

28



[ Jasenionotoew 57, After section 87 of the said Act the following

v 113 of 1845. shall be inserted, namely :—

“B7TA. (Z) If the immediate sub-lessee of an occu-
Power to sub-le-ses to take  PRIICY hOlding’ which
interest of anb-leswor on ar-  hus been surrendered or
render{nd abandonment. abandoned by an occu-
pancy raiyat is an occupancy annder-raiyat,
and bas himself or through his predecessors-
in interest held as an under-raiyat any of
the lands of such holding since the first day
of Junuary, 1915, he shull on application to
the landlord of the former raiyat within
three months of the date of surrender or
within three wmounths of the date of the
publication of the notice under sub-gection
(2) of section B7. as the case may -be, be
entitled to take the occupancy right that
was - enjoyed by his sob-lessor il the
holding—

(i) at the same rent as was payable by the
former raiyat before tlhe surrender or
abandonment, in which case  he shall
pay to the landlord a premium equal t6
six times that rent, or

(i#) at the same rent as was payable by all the
sub-lessees of the holding to the raiyat
before the surrender or abandonment,
in which case no premium shall be paid,

subject to the provisiops contained in this Act
. in regard to the snbsequent enhancement
or reduction of such rent and provided that
he pays to the landlord any arrears of rent
due from the former raiyat on account of
the holding.

The landlord of such sub-lessee may within one
month of the date of receipt of the applica-
tion under this sub-section by notice in
writing elect for payment by the tenant of
rent and premium under clause (2) or of rent
under clause (iz). 1f he does not so elect,
the sub-lessee shall take under whichever of
those clauses he may prefer. '

(2) If there are two or more snb-lessees of the
lands of such holding, or of any portion of
~such lands, who have held any of such
lands as ander-raiyats since the first day of
January, 18915, any of such sub-lessees, who
shall apply within the period allowed by
sub-section (1) and pay the premium, if any,
required by the provisions of that sab-
section, shail be entitled to iake the holding
under that sub-section ag if they had been
the sole sub-lessee of such holding, provided
that they apply for or take a joint settle-
ment of the entire holding with themselves
and with any other snb-lessces who have
applied or who may thereafter apply in
accordance with the provisions of this sub-
section,

(3) The premiurma payable under sub-section (1)
may be paid or deposited in Court for pay-
ment to the landlord as thongh it were an
arrear of rent.
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(4) 1f, within the period allowed by sub-<ection (I).
no application is made to the lundlord in
accordance with the provisions of that sub-
section, or if the premium, if any, payable
under that sab-section is not paid or

- deposited in Court within that period or
within one month of the date of election by
the landlord under sub-section (1), which-
ever is later, the landlord may, sabject in
the case of nbandonment to the provisions
of sub-section (3) of section &7, avoid
the sub-lense or sub-leases and may eunter
on the holding and let it to another tenant
or tuke it into cultivation himself.”

Amendment of B58. Section 88 of the said Act, as modified by
Yiirotiwes - section 18 of the Benga! Tenancy (Amendment) Act,
1807, shall be substituted for section 88, as first

enacted.

Insertion of  59. After section 88 of the said Act the following
pew sections 832 shall be inserted, namely :-— '

Vil af 185, @ “88A. Ifanyco-sharer landlord limits by contract
his rights as landlord in respect of his share

in a bolding of which he

Safognard &0 doner  jg co-sharer landlord, such

co-sharer .
sgainst limitation of holding not having been

inierast, by & cosharer ;i vided in accordance with

the provisiops of section
88, the contract shall be void as against the
other co-sharer landlords or any of them,
and the lands in respect of which such
contract is made shall not be deemed to
form the subject of a separate tenancy by
virtune of such contract to the prejudice of
any such other landlords.

Illustration.

A and B are co-sharar landlords, each holding a
half share in respect of a tenure. A and B
jointly settle a holding with X, a raiyat:
B later grants to X mukarari rights in
respect of B’s 8 annas interest as lundlord
in the lands of the holding without the
written consent of A. A, acting under the
provisions of section 188, may sue X for
enhancement of the rent of the holding
on the basis of the former settlement, dis-
regarding the subsequent grant of mukarari
rights by B, and. will get the benefit of such
enhancement, if any, to the extent of balf
of the increased amount of tbe new rent
over the old rent of the holding. B, being
estopped by his contract, cannot' tuke his
share of the relief.

“88B. If any co-sharer tenant in a tenure or
holding, which has not been sab-divided in
accordance with the provisions of section

88, without the written
conteguard  to sainer consent of all the co-sharer
sction of s cosharer tenants or of their agent.
Hable 1o ponteye °® daly aathorized in this
\ behalf, and not being the

resentative of all’of them in respect of
the contract or permission, grants to any
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immediate under~tenant any permission to
useany of the lands of the tenure or holding
in a manner whereby the co-sharer tenants
thereof would be liable to ejectment or any
other penalty, any other of such co-sharer
tenants may bring a suit or make an applica-
tion in manner provided in c¢lause (a) of
sub-section (I) of section 188 for the eject-
ment of sach under-tenant, and he shall be
held to be-the landlord of such under-tenant
for the purpose of his ejectment and the
permission granted by the co-sharer tenant
shall be void for the purposes of such suit
or application. ‘

Tllustration.

B and O take joint seéttlement of a tenure from A,
a landlord, the lease providing that they
shall be liable to ejectment, if the lands of
the tenure are used otherwise than for agri-
cultural purposes.. C lets out certain lands
of the tenure to X, a raiyat, without the

- written consent of B, and permits X to make
a brickfield on-the lands, thereby rendering
both B and O liable to ejectment by A.
B,acting under the provisions of section 188,
may sue X for ejectment, and shall be his
landlord for the purposes of the aunit, not-
withstanding that there is no settlement
between him and X, and he may eject X.”

o Jmendment of  §0. In section 93 of the said Act—
VIII of 1¢85.
(a) at the commencement of the section the figure

and brackets “ (i) ” shall be inserted,

(b) after the words *co-owners of an estate or
tenure ” the words “ or of lands held jointl 4
between two or more estates or tenures”
shall be inserted,

{¢) after the words “injury to private rights the
words, fignres and brackets “ or (it) where
owing to the existence of a large number of
small co-sharers in an estate or tenure the
tenants are put to inconvenience and barass-
ment in the payment of their rent,” shall
be inserted, '

(d) before the letters and brackets “ (a) ” and “ (b)”
where they occur for the second time the
figure and brackets * {(#) ” shall be inserted,

(e) after the words “interest in the estate or
tenure” the words * or in the said lands as
the case may be and in case (ii) on the
application of more than half the tenants,”
shall be inserted, and '

(f) after the words“ common manager,” the words
“ gither for the whole of the estate or
tenure or estates or tenures as the case may
bo, or for those portions of the estate or
tenure or estates or tenures as the case may
be which are affected by the dispute, or for
the estate or tenure in which the tenants
are put to inconvenience or barassment
as aforesaid * shall be inserted.
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Amenduent of Gf, For cluuse (4) of section 95 of the said Act the
Viilot1s.  following shall be substituted, pamely =

~ s« (b) direct the Collector to appoint a manager.”

;gg;“?,‘;“:,‘ o 6tA. In section 96 of the mmid Act for the words
V11 of 1585, “ District Judge™ and “ Judge ” the word “(}ollect.or"

shall be substitnted.

Amendment o 62. 1In section 98 of the said Act—

VIOII of 1885. .
(@) for the worda * District Judge” in the seven

places where they occur the word * Collect-
or” shall be substituted ; and .

(b) in sub-section (7) after the words and figures
“gection 103’ the words, figures and letter
“ or section 158A " shall be inserted.

polmertion % 63. ‘After section !9 of thesaid Act the following
in Aet VIO of ghall be added, namely :—

1885. }
“88A (I) Where two or more persons are co-
Appointment_ o sharer Jlandlords, they
of tramatorieos, aoa 3 e Shall, within six months
.empowered, to ressive of the commencement of
mnt. -the  Bengal TTenancy
(Amendment) Act, 192 , or, in cases to
which this section becomes applicable only
after that date, within six months of the
date on which the rent so becomes payable
to more than one person, appoint a comimon
agent for the whole of their joint property
or a common agent for each portion
thereof to receive on bebalf of all of them
notices nf transfers under sections 12, 13,
15, 18, 26B to 26J and 48A of tenures or
holdings or portions or shares thereof held
under them, and the fees payable in respect
of such transfers shall be paid to the
common agent for the area in which the
tenure or holding transferred is situated
and hig receipt shall be deemed to be a full
acquittance for the same.

(?) The name and address of the common ageut
for the area in which the tenure or holding
is sitnated shall be entered upon the
receipts required under section 56 to be
given on the payment of rent for the tenure
or holding.

(3) If no such common agent has been appointed
or if after the appointment of sdch
common agent rent has been paid, but the
name and address of the common agent
bave not been entered upon’ the rent
receipts, no Court shall entertain a sait
for the recovery of the fees payable in
respect of the transfer of the tenure or
holding until such common agent is
appointed, and the landlords shall pot
recover interest, damages or costs in res-

® pect of any such fees which may have
accrued in respect of such lands—

(i) between thedate on which the common
agent shonld have been, and the date on
which he was, appointed, and

32



Amendment of
seotion 100 of
Act V]I1 of 1885,

Amendment of
section 01 of

(it) during any period in respect of which

it is proved that a receipt bas been

- granted on which the name and address

vf the common agent have not been
entered.

(£) If the co-sharer landlords are unable to- agree
as to the common agent to be appointed, or
fail to appoint him within the period fixed
by sub-section (I), any of them may apply
te the Colltctor to appoint on behalf of the
Jandlords a <¢ommon agent, and, after
giving to the landlords an oppartunity to
show cause, the Collector may appoint a
common agent, and such common agent
shall be deemed to have been appointed by

all sach lundiords. '

(5) When a common agent is appointed undeF this
section, of at any time after such
appointmeunt, the landlords may anthovrize
the common agent to receive rents on
their behali, and the fact shat heis so
authorized shall thereafter be noted agihinst
the name of the common agent on all the
rent receipts given on behulf of such land-
lords in respect of tenancies within the
area for which he is appointed, and if such
note i8 not so made, the provisions of sub«
section (3) shall apply in respect of the
recovery by such landlorda of interest,
dainages and costs on arrears of rent and
dues recoverable as sauch.

(6) Where a common agent has been authorized
under rub-section (5) to receive renls, no
application by the tenants for the appoint~
ment of a common manager on the ground
speciBled in case (i) in section 93 shall lie.

{7) The appointment under sub-section (I) of a
common agent and the authorization under
sab-gection (§) of a common agent to receive
reuts shall be made by instroment in
writing and, where the fent roll of the
tenancy or tenancies for that portion of
the joint property for which the common
agent is appoiuted exceeds rupees one
hundred, the appointment or authorization
shall be made by registered instrument.”

64. Ii section 100 of the said Act—= _

~ (u) for the words © High Court* the words
. Ifio:u-d of Revenue” shall be substituted,
an

(b) after the words *“ managers” the words “ and
coinmon agents ” shall be inserted.

65. In clause (¢) of sub-section (2) of section 101

Act VIIIof 1888, Of the said Act for the words “ District Jadge™ the

Amendment of
wsection .10

of
Act YIII of 1885.

word “ Collector” shall he substituted.

66. In clause (b) of section 102 of the said Act
after the word “class ” the words “ or clausses” shall
be inserted, and for the words “ or under-raiyat” the
comma and wourds “, oceupancy under-raiyat or non-
occupancy nnder-ralyut ” shall be substitated.
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Amendment of 67. For section 103B of the said Act, as inserted
St VLI of 1885, by section 22 of the Bingul Tenancy (Amendment)
Act, 1907, section 1U3B of the said Act, us inserted by

section 21 of the Eastern Bengal and Assam Tenancy

(Amendment) Act, 1908, shall be substituted. '

Amendment of 68. In suab-section (3) of section 104H of the said

ﬁ:“"-"m“.’,ﬂgaif Act for cluuse (g), as modified by section 25 ot the
Bengal Tenancy (Amendment) Act, 1907, clause (g),
as enacted by .the Bengal Tenancy Aect, 1885, and
clause (&), as inserted by section 24 of the Eastern
Bengal and Assam Tenancy (Amendment) Act, 1908,
shall be sabstitated. _'

somendment of 69. (I) In sub-sectiona (1) and (2) of section 105 of
VIL{ of 1885. the said Act. as modified by sections 23 (7) and 25 of
the Eastern Bengal and Assam Tenancy (Amendment)

. Agt, 1908, and by the Devolution Act, 1920, for the

words “two months’’ the words “ four months” shall

be substituted.

(2) The said section 105 as so modified shall be
substituted for section 105, as modifled by section 24 (1)
of the Bengal Tenancy (Amendment) Act, 1907, and
by the Devolution Aect, 1920. '

Amendment of 20, Tp section 105A of the said Actafter clause (f)

Aot Virt ot shssT the following shall be inserted, namely -—

“(g) whether the rent. payable at the time of
final pablication of the record-of-rights
was correctly entered, and if not, what the
rent payable ut that time was.”

Ineertion of new 71. Alter section 105A of the said Act the follow-
gections 105Bsnd jpo ghall be inserted, namely :—

105C in Aot VIKI
of 1885, “105B. When any issue is raised under section
. 105A, the party raising it
poit B e fees to b shull pay, in addition to
Broceedings ander section court-fees under section?
) 105, such court-fees as he
would have bhad to pay if he had claimed
relief under section 106.

105C. Except for reasons to be recorded in
' Gosta on writing, no Revenue-
awarded ordinarily in Officer shall award to any
proceedings undersection party any portion of his
103 by Revenne-officer.  osts in a  proceeding

under section 105.”

Amendment of 72. (I) Section 106 of the said Act, as substituted
section 106 of Act by the Bengal Tenancy (Validation and Amendment)
’ Act, 1903, shall be re-numbered as section 106 (7), and in
that snb-section, as re-numbered, an¢l in sub-section (1)
of section 106 of the said Act, a3 re-numbered by the
+BEastern Bengal and Assam Tenancy (Amendment)
Act, 1908, for the words “three months” the words
“ four months ” shall be substituted.

{(2) To =ection 106 (/) of the said Act, as re-number-
ed by sub-section (1), sub-section (2) of section 106 of
the said Act, as inserted by sub-section (3) of section 27
of the Eastern Bengal and Assam Tenancy (Amend-
ment) Act, 1908, shall be added.

peamendmens of  72A. In sections 107-and 108 of the said Act for
108 of act viif the figares and letter “ 109A » where they occur, the

of 1846. figuree and letter “ 115C™ shall be substituted.
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JAmendment of 73, En wection 108-of the said Act and in section
158 of Act ¥1Li 115B of the said Act, as re-numbered by section 74, for
ot 1635. the words = is pending” the words * has been filed”

* ghall be substituted.

- Benumberingof 94 Section 108A of the said Aet shall be trans-

Act VIITot 1885 ferred to Part IV of Chapter X and shall be re-number-
B o dment €d 115B, and in that section, ns re-numbered, for the
of that section.  figu res and letter  109A ” the figuves und letter “ 1150 "

) and for the words * twelve months” the words *“two

years ” shall be substituted.

Amendmant of 75. In section 109 of the said Act—

section 109 of Act

VILL of 1485 (¢) for the figures and letter “109A° the figures
and letter “ 115C " shall be substitated, and

(it) after thé words * both inclusive” the follow-
ing shall be added namely :—

“ Provided that nothing contained in this section
shall debara Civil Court from entertain-
ing a suit concerning any matter which
was {he subject-matter of an application
nnder section 105, or section 1054, or of a
Suit under section 106, which application
or- suit bas been withdrawn with or
withouat liberty to make a fresh application
or to flle a fresh suit, as the case may be,
or concerning any matter which has not

~ been finally adjudicated npon in any such
proceeding or suit.”

JJwondment of P8, (7) Section 109A of the said Act shall be trans-

Act Villof 1885. ferred to Part IV of Chapter X and shall be re-pamber-
ed section 1150.

(2) In sub-section (I) of that section, as re-numbered,
after the word “under” the word, figures and comma
© gaction 40,” and after the word * inclusive ” the words,
figures and letter “ and section 1158 shall be inserted.

(3‘ In sub-section (2) of thut sectiffn, as Je-number-
ed, for the words, figures and letter * 105 to 108A. both
included " the words, figures and letter “ 105 to 108,
both inclusive, and section 115B” shall be substituted.

(4) After sub-section (2) of that section, as re-number- -
.ed, the following shall be added, namely ¢— -

“(2a) No appeal shall lie against the order of a
Revenue-officer refusing to exercise his
powers of revision under section 1038, or
from the order of a. superior Revenue-
officer refusing to revise an order passed
under section 115B, and no appeal shall
lie to the Special Judge from any order
passed under Part 11 of this Chapter.”

Amendmont of 77. Section 109B of the anid Act, as inserted by
et ot thee! section 33 of the Eastern. Bengal and Assam Tenancy
> (Amendment) Act. 1908, shall be substitnted for sec-

tion 109B of the said Ac$ as inserted by section 33 of

the Bengal Tenancy (Amendment) Act, 1907.

coomendment of 78. (1) In sub-section (I) of section 109C of the

Aot VI of 136, Said Act, a3 inserted by section 33 of the Bengal
Tenancy (Ameudment.) Act, 1907, the words * speclally
empowered in this behalf by the Local Government”

shal]l be omitted.
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Amendment of

[+
Aot VILL of 1885
snd sobetitution
of new section
109U for sections
108C and 109D of .
Act VIII of 1885

pection 110 of Act

Amenimeont of
section U11B of
Act VIII of 1385,

Amendment of
section 112 of Act

(2) The said sub-section 109C, as sd modified, shall
also be inserted after section 10YB of the said Act, as
inserted by the Eastern Bengal and Assam Tenancy
(Amendment) Act, 1908.

¢ 79. For sab-section (2) of section 107 of the said

Act,as inserted by section 28(b) of the Bengnl Tenancy
(Amendment) Act, 1907, and section 109D, as inserted
by section 33 of the same Act, and for sub-section (2)
of section 107, as iunserted by section 28(b) of the
Eastern Bengal and Assam Tenancy (Amendment)
Act, 1908, and section 109C, as inserted by section 33
of the same Act, the following shall be substituted,
namely :—

“109D. A note of all rents eommuted under
- section 40 in the course of
renote of decisions on  hroceedings under this
Chapter, of all rents.
settled under section 103, of all decisions
of issues amnder section 105A orsection 106
and of all orders regarding the same on
appeal or revision under section 108 or
section 115C shall be made in, or appended
to, the record-of-rights finally published
under sub-soction (2) of section 103A, and
such note shall be considered as part of the

- record.”

80. In éection 110 of the said Act for the words
 settlement rent-roll”’ the words *record-of-rights”
shall be substituted.

81. (1) In sub-sections (/) and (¢) of section 11iB
of ‘the said Act, as inverted by section 33 of the
Eastoru Bengal and Assam Teunnncy (Amendment)
Act, 1908, for the words * three months” the words

“four montbs” shall be substituted. '

 12) The said section 111B as so modified shall be
sabstituted forgection 111B of the said Act,as inserted
Ry s;acgizdn .35 of the Bengal Tenancy (Amendment)

ct, 190%. : ' .

82. In section 112 of the said Act—

(1) In sub-section (), for the portion commenec-
ing with the words * or that any land-
lord is demanding,” and ending with the
words “a Revenue-officer,” as inserted
by section 36 (I} of the Bengal Tenancy
{(Amendment) Act, 1907, the correspond-
ing portion, us inserted by section 36 (1)
of the Kastern Bengal and Assam Tenancy
(Amendment) Act. 1908, shall be substi-
tuted ; and :

{2) After sub-section (2a), as inserted by section
36(2) of the Bengul Tenancy (Amend-
ment) Act, 1907, and after sub-section (2a),
as inserted by section 36 (2) of the Eastern
Bengal and Assam Tenaucy (Amendment)
Act, 1908, the following shall be added,
namely :— - ‘

L

*“(2b) If any rent other than rent for
which.a decree has already been
obtained is in arrear in respect
of a tenancy alL the time when



a nettlement of rents is made under
this section, such arrear shall not
be recoverible in any Court in so
far as it exceeds the amount which
would have been due as rent of the
tenancy had the settlement of rent
taken place at the commencement of
the period for which such rent is
claimed. ” '

Amendment of 83, [n sub-section (1) of se(ction 113 of the said

seuon 1Bl Ast Act the words “or the holding of an under-raiyat
bhaving occupancy rights” and the words “or the
holdiug of an under-raiyat not having occupancy
rights” shall be omitted.

| Fevenl of soc. ' 88. Section 115 of the said Act is repealed.
V111 of 1885, ’ '

Amendment of 85. For section 115A of the said Act, as inserted
s o issey by section 38 of the Bengal. Tenancy (Amendment)
- Act, 1907, section 1153A of the said Act, as inserted by
section 3% of the Eastern Bengal and Assam Tenancy

" (Amendment) Act, 1908, shall be substituted.

smendment of 86 In section 116 of the said Act—
section 116 of Act )
¥ 11X of 188, (a) After the words “ Railwsy Company,” where

they occur for the second time, the words
“or to lands belonging to the Government
or to any local anthority which are used
for any public work, such as a road, canal
or embankment, or are required for the
repair or maintenance of the same,” shall be
inserted, and ' '

(1) For the words “known in Bengal as khamar,
nij or nijgot, and in Bibar as eiraat. nij,
str or khamuat” the words “known as
khamar, nif, nijyot, zirat, sir or khamat”
shali be substituted.

”;:;nme:; Ao: 87. In sectioﬁ 120 of the sa,id‘Act for the word
Yillotisss. . “kamat” in the two places where-it occurs the word

“khamal’ shall be sabstituted,

Repeal of mo. ~ B8. Sections 121 to 142 of the said Act aro

tions 12 to 142 0f
Act VIII of 188, Tepealed.

Amendment of 89. I1n section 144 of the said Act—

seriion 144 of Act ] o
VIII of ess. (a) To eub-section (7) the following shall be added,
namely :—
“and no suit between landlord and tenant
as such shall be instituted in any
Court other thun a Court within the
local jurisdiction of which the lands
‘of the tenure or-holding, as the case
may be, are wholly or partly
situated.”

(b) After sub-section () the following shall be
. added, namely —

“(2) A landlord may institute one suit in
respect of the rent of more than
one tenancy, if the entire tenan-
cies, in respect of the rent of
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which the suit is brought, are
held in similar right and equal
status by the same tenant under
him:

Provided that— .

(i) the cliaim in respect of each tenancy
shall be stated separately in the
plaint;

(#f) separate decrees shall be made in
respect of ench tenauvcy ; .

(iit) the costs of the suit shall be appor-
tioned by the Court in respect of
each tenaoncy, and ‘

(iv) separate court-fees shall be levied -
on the plaint in respect of the claim
on account of each tenancy;"”

{¢) sub-section (2) shall be re-nnmbered as aub-
section (3).

»

tnsertion _of  90. Aftersection 146 of the said Act the following -

ti 146A . . —
ey 136D tn Act shull be added, namely :

VILI of 3865 “146A. Notwithstanding anything contained in
the Indian Contract Act,
i Cint and several liahi- 1872, all co-sharer tenants
ity for rent of co-sharer » . ~ .
tenants in s holding, - i1 & holding and their
' successors in interest shall
be liable to the landlord jointly and
severally for the rent payable to such
landlord on account of the holding whether
such rent has accrned during the time of
their own occupation or during the time of
the occupation ol their predecessors in
interest.

146B. (I) Notwithstanding anything contained
in the Indian Limitation
Procedure in rent snit Act, 1908, any person who
I abolding. T "™ claims that he should
‘ ' have been joined as a
co-tenant defendant in a suit for the
recovery of arrears of rent due in respect of
a8 holding may at any time before the
hearing of the suit has been completed
apply to be madeé a party defendant to the
suit, and the Court shall consider his claim,
and if it finds that he should have been
8o joined 'shall join him as a party
defendant. '

(2) Notwithstanding anything contained in sob-
gection (3), any person, ‘'who sbhould have
been joined as & co-tenant defendant if he

" had applied in accordance with the pro-
visions of sub-section (I}, shall be deemed
to be entitled to pay into Court, when the
holding Las been advertised for sale in
execution of the decree. the amount requi-
site to prevent the rale, and he shall
thereafter have the rights conferred by
clauses (a), (&) and (¢) of section 171 in
respect of the payment so made.

(3) I the Court finds in delivering judgment or
at any stage in the proceedings after the
decree has been passed (including proceed-
ings after confirmation of the saie), orina

- suit to set aside  the sale, that a person or
persons in possession of a portion or & share
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in the holding should have been, but have
not been, made parties defendant to the suit,
and that the portion or share of the holding
held by those persons comprises more than
~one-fourth of the entire interest of the
whole body of co-tenants therein, the decree
for rent and sale in execution of that decree
shall have the effect of a decree in a suit for
money and of a sale in execution of a decree
in such a suit, and shall be binding only on
-those co-tenants who have been made
parties defendant to the suit. In the
absence of such finding or prool, notwith-
standing anything contained elsewhere in
this Act or in any other law, the decree for
rent and the sale in execution thereof shall
be valid also against the holding; and,
subject to the provisions of section 138B,
the holding shall pass to the auction-
purchaser in the manner provided in
Chapter XIV: ) :

Provided that, unless the decree has been found
under this sub-section to have thg effect of
a decree in asuit for money, any co-tenant or

“co-tenants who should bhave been, but have
not been, made parties defendant to the
sait, shall be entitled to obtain from the
auction-purchaser or his successors in inter-
est, a3 the cuse may be, money compen-
sation to the extent of their portion op
share of the holding taken at its full market
value. Such persons may apply to the
Court by which the decree has been passed
to fix the amount of compensatiou at any
time within six months bf the date of sale,
or may therenfter bring a suit to obtain the
compensation. An order of the Court passed
on an application so made shall have the
force and effect of a decree, and any co-
tenants who have been awarded such com-
pensation shall be deemed to have been duly -

_ made parties to the suit for the purpose of

" computing the amount of the interest in the
holding held by co-tenants who have been
made parties. ‘

(#) Notwithstanding anything contained in sub-
section (3), a decree for arrears of rentof a
holding and a sale in execution of such
decree shall be wvalid against all the co-
tenants, whether they bave been made
parties defendant to the suit or not and
aguinst the holding in manner provided in
Chapter XIV, if itis proved that the defen-
dants to the suif represeated the entire
body of co-sharer co-tennnts in the holding,
for the rent of which the suit was brought,
and the provisions contained in sub-sec-
tion (3) and the proviso thereto shall not
apply to such decree.”

lmendment of 91, To section 147 the following shall be added,
VLIl of 1885, namely :— )

« provided that nothing contained in this section
orinrale 2in Order II in the First Schedule
to the Code of Civil Procedure, 1908, shall
apply to the recovery of a landlord’s fee for
the transfer of a tenure or holding, or shali |
prevent a landlord from recovering the
“saine by separute suit ”,
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Amendment of 92« (I) In section 147A of the said Act, as inserted
ection 114 sot by section 42 of the Eastern Bengal and Assam
Ac¥ine Tenancy (Amendment) Act, 1908,

(a) for ‘the words and figares * section 373 of the
Code of Civil Procedure” the words and
figares “rale 1 in Order XX 11! in Schedule I
to the Code of Civil Procudare, 1908 " shall
be substituted, and

(b) after the words “ the Court ', where they occur
for_the first time, the words * shall not order
an agreement or compromise to be recorded
and ” shall be inserted.

(2) The said section, as so amended, shall be re-
numbered as sub-section (I) of section 147A.

(3) (@) After that sub-section as re-nnmbered. sub-
section () of section 147A of the said Act,
as inserted by the Bengal Tenancy (Amend-
ment) Act, 1907, with the illustration there-
to, shall be inserted as sub-section 2).

() In the illustration aforesaid for the words and
figures * sub-section (£)” the words “this
sub-section ” shall be substituted.

(4) Section 147A of the said Act, as inserted by
section 42 of the Eastern Bengal and Assam Tenancy
(Amendment) Act, 1908, and a8 modified by sub-sections
{1),(2) and (3) of Lhis saction, shall be substituted for

. section 147A, ns inserted by the Bengal Tenaucy
(Amendment) Act, 1907,

Jﬁﬁnfﬁegfﬁz 93. In section 148 of the said Act—

V1Ll of 1835. (a) for clause (a) the followmg shall be substituted,
namely :—

“ (a) sections 68 to 72 of the Code of Civil Proce-
dure, 1908, and rules 1 to 13 in Order XI,
role 83 in Order XXI and rule 2 in
Order XLVIII in Schedule I to the said
Code, and Schedule I1I to the said Code,

g shall not apply to any such suit;”

(b} in clause (b)—

(i) for the words and figures “ section 50 of the
‘Code of Civil Procedure®™ the words and
figures “rules 1, 2, 4, 5 and 6 and sub-
rule (2) in rule 9,in Order VII in Schedule
I to the Code of Civil Procedure, 1908,
shall be substituted, and

(ti) after the words * suflicient for identification”
the words “and the plaint shall further
contain a satatement as to whether a record-
of-rlghts bas been prepared and finally pub-
lished in respect of such land ™ shall be
inserted ;

() for the second proviso to clause (bl) as inserted
by section 43 {1) of the Eastern Bengal and
Assam Tenancy (Amendment) Act, 1908, the
fotlowmg shall be sobstitoted, namely :~—

Provided alse that, when the plaint contains
each a statement, no statement of the situa-
tion, deﬁxgnatlon, extent and boundaries of
the land held by the tenant as prescribed
by clause (5) shall be reqmred 37
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¢d) the said clanse (b7), as so modified, shall be
substituted for clause (67) as inserted by
section 43 (I) of the Bengal Tenancy
(Amendment) Act, 1907 ;

e) to clause (¢) the following shall be added,
namely :—

“and it shall contain a concise statement of the
facta alleged in the plaint, and shall be in
the prescribed form, and, notwithstanding
anything contained in rule 2in Order V
in Scheduole 1 to the Code of Civil Proce-
dure, 1908, it shall not be necessary to
serve on the defendant any copy of the
plaint; ” .

(f) for clause (d) the following shall be snbstit nted
namely :— '

“(d) (i) the service of the summons may
be effected either in addition to, or,
in substitution for, any other mode
of service, by forwarding the sum-

- mons by post in® letter addressed
to the defendant and.registered
vnder Chapter VI of the Indian Post
Office Act, 1898 ;

(it) when a summons is so forwarded

and it is proved that the letter was

- duly registered, the Court wmay

" presume that the smmmons has been

. “duly served al the time at which it

would bave been delivered in the
ordinary course of post ;

(itd) when the summons is issued by regis-
tered post in the manner provided
in sub-clause (f) it may be issned
simultaneously by ordinary post,
a certificate of posting being
ol,)tained; H :

(g) after clause (d) the following shall be inserted,
namely ;-

“(dd) Notwithstanding anything conlained
in rule 4(3) in Order XXXII in
Schedule 1 to the Code of Civil Pro-
cedure, 1908, the Court may serve
on the natural guardian of a minor
defendant in a suit for arrears of
rent a notice informing him that he
will be treated as the guardian of
such defendant in respect of such
suit, unless he appears and objects
within such time, not being less
than fourteen clear days after the

_ gervice of the nntice, as may be
apecified in the said notice, and, in
defaunlt of compliance with such
notice, such natural guardian, shall,
unless the Court otherwise directs,
be deemed to be the duly appointed
guardian of the said minor defen-
dant for all the purposes of such
snit;"”

(h) to :lause (6) the following shall be added,
namely :—

“but the Court shall record its reasons for
granting or refusing such leave;”
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Subsatitution of

new

- tor section 148A
ot Act VIII of

1685

(i) in claase (f) for the words and figures
“ saction 189 of the Code of Civil Procedure”
the words und figares “rule 13 in Order
XVIII in Schedule I to the Code of Civil
Procedure, 1908,” shall be substituted;

(7) after clause (f) the following shall be inserted,
natnely —

“(f @) on or Lefore the date of hearing, the
plaintiff may file an affidavit in
proof of the facts stated in the
plaint, and, notwithstanding any-
thing contained in the Indian
Evidence Act, 1872, the Code of
Civil Procedure, 1908, or in any
rules made thereunder, such
affidavit may- be used by the Courg
as evidepnce in the suit, and further
the Court may =accept one affidavit
for all the cases brought by one
plaintiff which come up for hearing
on the same day ;"

(k) (a) in clause (ff), as inserted by section 43(2)
of the Eastern Bengal and Assam Tenuncy
(Amendment) Act, 1908,~

() for the words “ the landlord” in the
first place where they occur the
words “a party” and in the second
place where they occur the words
**the party ” shall be substituted ;

(%) after the words “ such documents ™ the
words “may be” and after the
words * copies or extracts ”, the
words “ without the payment of any
court-feé, and such copies or
extracts” shall be inserted ;

(b) the said clause, as so modified, shall be
substituted for clause ( ff) as inserted by
section 43 (2) of the Bengal Tenancy
(Amendment) Act, 19507 ; and

({) in clause (h) for the words and figures * section
232 of ihe Code of Civil Procedure” the
words and figures* rule 16 in Order XXI
in Schedule I to the Code of Civil Proce-
dure, ‘1908 ” shall be substituted.

94. For section 148A of the said.Act the follow-

ing shall be substituted, namely :—

“148A. (I) A co-sharer landlord may institute a
Power to cosharer SUib to recover the rent

landlord to ame for rent due to him in respeet of

in a tenure or hodmg his share in a tenure or

sgainst the tenure or  holding, by making all
rema:in%ng cosharers the remaining co-sbarer

parties. landlords parties defend-

ant to the suit, and claiming that relief be
granted to him in respect of his share of the

rent against the entire tenure or holding.

(2) On the plaint being admitted, the Court shall
by saummons in the prescribed form call
upon the remaining co-sharer landlords
aforesaid to join in the suit as co-plaintiffs
for their shares of the rent dae to them in



respect of the tepure or holding up to the
date of the institution of the suit,

(3) On the date named in the summons as the date "

on which he is called on to appear or on
any subsequent date fixed by the Court in
this :behalf any co-sharer landlord, who has
been sommoned as defendant, may apply to
be joined in the snit as a co-plaintiff, and on
his paying the prescribed court-fee on the
amouut of his claim, he shall be joined as a
co-plaintiff in respect of all rent due to him
up to the date of the institution of the suit.

(4) 1f it comes to the notice of the Court that any

co-sharer landlord has before the service
apon him of summons under sub-section (2)
instituted a separate suit to recover his share
of the rent of the tenure or holding, the suit
shall be consolidated with that brought by
the plaintiff under this section and he shall
be deemed to be a co-plaintiff in the suit
brought under this section and he shall be
permitted to amend his claim so as to
include all rent due to him up to the date
of the institution of the suit, and any claim
for rent made by him subsequent to that
date shall be expunged from the plaint and
may be recovered under the provisions of
clause ;(¢) of sub-section (7) or_under sub-
section {9), as the case may be.

(5) The Court, when satisfied that summons has

8 A

been served on all the defendants, shall,
after taking such action, if any, as may be
requnired ander sub-sections J) and (4) in
view of npplications received under those
sub-sections, proceed to the trial of the suit.

decree passed by the Court for the rent
claimed by the plaintiff or plaintiffs, as
the case gpay be, in a suit brought in
accordance with the provisions of -this
section shall, as regards the remedies for
enforcing the same, be as effectual as a
decree obtained by a sole landlord or an
entire body of landlords in a snit brought
for the rent due to all the co-sharers.

(?) (f) In disposing of the proceeds of the sale in

execution of a decree passed under this
section, the following xales, instead of those
prescribed by section 73 of the Code of
Civil Procedure, 1905, shall 'be observed,
that is to say —

(a) there shall first be paid to the decree-

holders the costs incurred by them in
bringing the tenure or holding to sale;

(h) there shall in the next place be paid to

.

the decree-bolders the amount due to
them under the decree in execution of
which the sale was made;

(c) if there remains a balance after these

sums have been paid, there shall be
paid therefrom to the decree-holders
and to any defendant landlords, who
bhave not joined as plaintiffs, but have
made application in this behalf within
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vne month from the date of the
confirmation of the sale, any rent
which may have fallen due to them iu
respect of the tenure or holdin
between the institution of the suit an
the dute of the confirmation of thesale,
in proportion to their respective shares
in the tennre or holding;

(@) the balance (if nny) remaining after the

payment of the remt mentioned in
cluuse (¢) shall, upon the expiration of
two months from the confirmation of
the sale, be paid to the judgment-debtor
on hisapplication.

(it) If the judgment-debtor disputes the decree-

holder’s or the co-sharer landiord defen-
dant’s right to receive any sum on account
of rent under clause {(¢), the Court shall
determine the dispute and the determina-
tion shall Lave the force of a decree.

(8) When a suit has been instituted under the

provisions of +this sectiun, no co-sharer
landlord, who has been made a party
defendant thereto, shall be entitled to
recover, save as co-plaintiff in that sait, any
rent in respect of the tenure or holding for
the period in suit or for any period previous
thereto, except by means of a sunit for
money brought under the Code of Civil
Procedure, 1908 :

Provided that, where a sunit brought under thig

section has been withdrawn with leave to
bring a {resh suit, the procedure, remedies
and disabilities provided by this section
shall, subject to the law of limitation, again
apply to such fresh suit when instituted
and to the parties thereto.

(9) Nothing contained in rule2 in Order Il in

Schedule I to the Code of Civil Procedure,
1908, shall preclude a co-sharer landlord
who bhas been joined under sub-section (3) as
plaintiff in a sunit bromght under, or
consolidated in accordance with, the provi-
sions of this section from recovering by
suit, in the event of the holding or tenure
not being® sold as a result of the suit
Lrought under this section, rent and interest

- due to him .and damages, if awarded, in

respect of the tenure or bolding for the
period subsequent to the date of the
institution of the suit under this section.

(10) A suit brought in accordance with the provi-

Amendment of a5.
section 1568 of Aot

sions of this section shall for the purposes
of section 146B be deemed to be a suit
brought for the recovery of arrears of rent
due in respect of a holding.”

In rection 153 of the said Act—

VIIL ot 1885, (a) after the words * recovery of rent where ” the
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words “ the decree or order is passed by any
District Judge, - Additional Judge, or
Subordinate Judge or by any judicial
-officer specially empowered by the Local
Government to exercise final jarisdiction



Amendment of
section 1566 of Aot
YILl of 1885,

Amendment of
ssotion 158 of Aot
VIII of 18805,

Amendment of
section 158A ot
Agt VIL1 of 183b.

Awmendment of
ssotion 15688 of
Act VIII of 18835,

Amendment of
section 159 of Aot
V1L of 1855,

ander this section and the amount claimed
in the suit incloding interest or damages
nuder section 67 or section 68 does not
exceed ome hundred rupees” shall be
inserted ;

(b) clanses (@) and (b) up to and including the
words “ fifty rapees ” shall be omitted ;

(¢) after the provise to that sectiod” the following
shall be inserted, namely —

“ Provided also that a decision of a question
relating to title to land made in a rent-
suit, from the decree or order in which -
no appeal lies, shall not be deemed to bar
the consideration and decision of the
same question in a subsequent title-
suit.”

-

96. In section 156 of the said Act after the word
"“raiyat’, wherever it occurs the words *or under-
raiyat” shall be inserted. ‘

97. In clause (¢) of sub-section (I) of section 158
of the said Act after the word * class” the words * or
clugses” sghall be inserted and for the words “or
nnder-raiyat "’ the words “ occapancy under-raiyat or
non-occupancy under-raiyat” shall be substituted.

98. In section 158A of the said Act— .

(a) in sub-section (I) the words “and in which
such record is maintained ” shall be omit-
ted ;

(») in sub-s2ction (2) after the words “ Local Gov-
ernment ” the words “after considering the
manner in which the landlord maintains
his record, and after ascertaining in such
manuer as it thinks fit the views of the
tenants "’ shall be inserted.

99, In sub-clause (i1t} of sub-section (I) of
section 158B of the said Act for the words “to all the
co-sharers in respect of the entire tenure or holding
and made all the remaining ce-sharers parties defend-
ant to the snit” the words ‘‘in respect of a tenare or
holding in manner provided in section 148A " shall
be substituted.

100. Section 159 of the said Act shall be re-
numbered as sub-section (1) of section 159 and to that
sub-section as re-numbered the following shall be
added, namely :—

“(2) Notwithstanding anything contained in the
Code of. Civil Procedare, 1908, whenever a
tenure or holding is sold in execution of a
decree for arrears of rent and the sale is
confirmed, the purchaser shall take with -
effect from the date of confirmation of the
sale.”
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Amendment of 1 01 .

seotion 160 of Aot

(1) Section 160 of the said Act shall be re-

VIIL of 1885. numbered as section 160 (1),

(2) After that sub-section as re-numbered the
following shall be added, namely —

“(2) The right of .a raiyat at fixed rates having

Amendment of 102,

aright of occapancyin the landsof a holding
to coutinue to hold at such rates sbhall
not be deemed to be a protected interent
under sub-section (7), but such raiyat shall
continue to hold the landson payment of
rent at the rate paid by occupancy raiyats
not holding at fixed rates for land of a similar
description with similar advantages in the
same village, or at auch other rate ua may
ge deemed to be fais and equitable by a
ourt”’. :

In clanse (a) of section 161 of the said Act

Viirorisse ** for the words “rthe last foregoing section ™ the words
“ gection 160, but does not include any right arising
merely by reason of adverse possession ™ shall be

substituted.

Amendment of 103. In section 163 of the said Act—

section 163 of Aot
VI1II of 1886.

(a) for sub-section (I) the following shall be

substituted, namely —-

“ (1) Notwithstanding anything contained in

the Code of Civil Procedure, 1908, when
the decree-holder makes the application
mentioned in section 162, the Court
* shall, if under rule 17 in Order XXI
in Scheduale I to the snid Code it admits
the application and orders execation of
the decree as applied for, issue a
combined order of attachmeant and
proclamation in the prescribed form.”

(b) in sub-section (2) for the words and figures

“ gection 287 of the said Code” the words
and figures *“rule 66 in Order XXI in
Schedule I to the said Code” shall be.
substituted, and dfter the words * occu-
pancy bolding” the words “not held at
fixed rates »shall be inserted.

(¢) for sub-section (3) the following shall be sub-
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stituted, namely :—

“(3) Nntwitlistanding anything contained in

sub-rules {I) ana (2) of rule 67 in
Order XXI in Schedule I to the said
Code, the proclamation shall be
published in the following manner—

(a) by proclamation by beat of drum
at some place on or adjacent to
the land comprised in the tenure
or holding ordered to be sold and
by fixing up a copy thereof in a
congpicaouns place on such land,



(b) by affixing a copy thereof in a .

conspicuous place at the Court-
housge of the issuing Court,

(c) by sending a concise statement of
the order of attachment and
proclamation at the time of the

. issae of the proclumation in the
prescribed form by registered post
to the judgment-debtor, and

(d) in such other manner, if any, as the
. Local Government may by rale
direct,”

() in sub-section (¢) for the words and figures
“section 290 of the said Code” the words
und figares “rale 63 in Order XXI in
Schedunle I to the said Code™ shall be
substitoted.

Amendment of 104. In section 166 of the said Act after the words
Tl o e 4 v ggcupuney holding ” the words * not held at fixed

rates” shall be inserted.

Amendment of 105. In section 167 of the said Act—
section 167 ol Act
V111 of 1886,
(a) in sub-section ({) after the words * within one
year from the date of the” the words

“ confirmation of the ” shall be inserted, and

(b) in sub-rections (7) and (3) after the word
“ Collector” the words “or Subdivisional
.Oficer” shall be inserted.

Amendmens of  108. In section 169 of the said Act—
soction 169 of 4ct -
V1L of 1888, . ]
(@) in sub-section (Z) after the words ‘“ under this
chapter” the words “other thao a sale
in execution of a decree passed under sec-
tion 148A ” shall be inserted ;

(b) in clause (¢) after the word * therefrom” the
words “ the costs of the application under
this section and " gshall be inserted ; and

{¢) the proviso to the sub-suction shall be omitted,

Aunendmens of  107.  Section 170 of the said Act, as modified by

gecsion 110 of At guction 5¢ of the Eastern Bengul and Assam Teoancy

' (Amendment) Act, 1908, shall be substituted for sec-

' tion 170, as modified by section 54 of the Bengal
Tenancy (Amendment) Act, 1907.

Amendment of 108, In section 175 of the said Act, for the figures
ovecl'lll[osil;l&:f Ae: w 1577 " the figures ** 1908 " ghall be sabstituted.
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Amendment of 109. In section 178 of the said Act—
G .
W (a) after clause (d) of sub-section (7) the follow-

ing shall be added, namely :—
. Lad Or [

(¢) shall entitle 'a landlord to recover
from a raiyat or under-raiyat, as
rént, produce in excess of half the
gross produoce of the holding, or

{f) shall, save as i8 provided in section
48, take away or limitthe occupancy
right of an under-raiyat as against
his immediate landlord, or

() shall take away or limit the right of
Wn occupancy raiyat or an occuo-
pancy under-raiyat to transfer his
holding or any share or portion
thereof in accordance with the pro-
visions of sections 26B to 26J of
this Act, or

(&) shall takeaway or limit the rigbts of
occupancy raiyata and occupancy
under-raiyats in trees on their
holdings, as provided in section
23A,and”

(b) in sub-section (3)—

(i) in clauses (@), (¢) and (f) after the
word * raiyat” the words *“or
ander-raiyat ” and in clanses (b)
and (e) after the words * occupancy
raiyat” the words * or occupancy
under-raiyat,” shall be inserted, and

(it) clause (d) shall be omitted.

e o ot 110. To section 179 of the said Act the following

viilof 1885, shall be add ed, namely :—

“ Provided that nothing contained in any con-
tract made after the first day of November
1922, shall muke it legul to recover in-
terest at a rate exceeding that set forth
in section 67 or anything that is an
abwab or the recovery of which is illegal
under the provisions of section 74 or sub-

3y

section (3) of section 77.

Substitation of 4111, For section 182 of the said Act the following

new section for .
section 182 of Act Shall be sabstituted, namely :—
Villof 1885, 1 ' '

*“182. The hoemesteads of raiyats and unnder-
‘ raiyats shall be governed

- by the provisions of this
Act applicable to their holdings:

Homesteada.

Provided that a person owning or eccupying a
‘ dwelling-house or other building, or baving -
any other interest therein but not holding
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land as a raiyat or under-raiyat, shall not
obtain any rights under this section in ‘the
dwelling-house or bmilding which he so
owns, or occupies nr in which he is so
interested, or in the fands or out-buildings
iminediately appertaining thereto, or in the
sites of such dwelling-house or out-build-
ings, if he sabsequently acquires a right to
hold land as a raiyat or under-raiyat.”

Amendment of 112. The illustrations to section 183 of the said
Wﬂo:r‘fgugf Acc A et shall be omitted.

Ineertion.  of 193, After section 183 of the said Act the follow-

Chapter . ;
£V 1o aet Vi1 ing shall be inserted, pamely :(—
of 1886,

“ CHAPTER XVA,

Hybrid tenures.

“ 183A. Wherea tenure-holder, himself or through
- . his predecessors in interest, has
+ qobecinl provisions for  pe0p’in continuous possession of a
sucies i Rangpur svd  tenure in the district of Rangpur
craemhare. since the fourteenth day of March,
1885, or any date previons thereto, sach tenure shall
be deemed to be & permanent tenure, notwithstand-
ing the terms of the contract by which the tenure was
* created, or any snbsequent contract, lease or settle-
ment aof the lands within the tenure, and notwith-
standing any portion of such lands having been
separated from the other lands which formed with
them a separate tenure, or amalgamated with other
lands into one tenancy, and sach: tenure shall include
any lands added thereto :

Provided that unless such tenure is a permanent
tenure in virtue of the terms of any contract or
seftiement made in respect thereof —

(3) the provisions of sections 26A to 26H and of
: section 26K shall, and :

(i7) the provisions of sections 12 to 17 shall not

apply to transfers of any such tenures except in
80 far as the provisions of sections 26D and 26F in
regard to the amount of landlords’ fee payable on
transfer of any such tenure are modified by any
oontract subsisting on the first day of November, 1922;
and any suit or proceeding for the ejectment of such
tenure-hokler as a temporary tenure-holder institated
-after the first day of November, 1922, or pending on
that date shall be null and void.

(2) The Local Government may by notification in
the Calcutia Gazetle deolure the provisions of this
chapter to apply also to tenures of any class or
description in areas in Bengul, other than Rangpur,
as specified*in such notification, and such tenures in
stuch areas shali thereafter he deemed to be permanent
tenures of the nature deseribed in sub-section (7) from
the date of such notification.”
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Babstitation of {14, For section 185 of the said Act the following

mection 186 of act Shall be substituted, namely r—
V(LI of 1885,

“185. (I) Sections 6,7,8 und 9 and sub-section
Portions of the Todina  (2) O section 29 of the
Lizitation Act not ap- Indian  Limitation Aect,
plicable to sach suite, 198, ghall not npply to

the suits and applications

-mentioned in section 184.

(2) Subject to the provisions of this chapter, the
remaining provisions of the Indian Limi-
tation Act, 1908, shall apply to all suits,
appeals -and applications meuntioned in
section 184.” ‘ |

pubetitation of 115. For section 188 of the suid Act the follow-

s ot ey i00g shall be substituted, namely :— ‘

“188. (1)Subject to the provisiuns of section 148A

] where two or more per-

amkion ecrieely by S0nS are co-sharer land-

co-sharer lundlords or by lords, anything which the

e i crain canss~ landlord is under this Aect

required or authorized to

do must be done either by both or all those

persons acting together or by an agent

authorized to act on behalf of both or all of
them, with the following exceptions :—

(a) One or more co-sharer lundlords
may-—

(3) bring a suit for ejectment of a
tenant on the grounds specified
in section 10, clause {b) of section
18. section 25, or clause (a},
clause (b) or clause (¢) of section
44, or in accordance with the pro-
visions of section 49 or section 66,

{i7) bring  a suit for enhancement
of the rent of a tenure wunder
section ¥ or of a holding nnder
section 30, or for alteration of rent
on account of alteration in area
under section 52,

(i) file an application under
section 105,

-(a;v) apply for the determination of
the incidents of a tenancy under
section 158 :

Provided that all the other co-sharer land-
lords are made parties defendant toithe
suit or proceeding in manner provided in
sub-sections (1) and (2) of sectidn 148A and
are given the opportunity of joining in the
suit or proceeding as co-plaintifis or
co-applicants. : ’ :
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imendment of
sction 183A
Lot VIII of 1884

{t) Any une or more co-sharer landlords
may— . .

(i) apply to the Collector for ap-
praisement or division under
section 69,

(i) make applications as regards im-
sprovements under sections 78,
79, 80 and 81,

(i%i) apply for measurement under
sections 90 and 91,

(iv) bring a suit under section

(v) apply for record of private
lands ander section 118,

(vi) apply to the Collector for a
declaration ‘under section
180 (3?:

Provided the remaining co-sharer landlords are

made parties delendant to the suit or
proceeding. . ‘

(2) Any decree or order which is passed in

asuit or proceeding in which the conditions
set forth in clause (@) or clause (b) of sub-
section (I) as the case may be, are complied
with, shall have the effect of a decree pussed
or order made, on the application of the sole
landlord or the whole body of landlords,
and shall take effect ag regards the whole-
tenure or holding, as the case may be:

Provided that where a suit is brought under

section 7 or section 30 for enhancement of
rent, or under section 52 for alteration of
rent, or where an application is made under
gection 105 by a co-sharer landlord for
settlement of rent, the Court or Revenue-
officer, as the case may be, when the rent
has been fixed or settled, shall distribute
any addition or reduction made in the same
between the co-sharer landlords of the ten-
ancy whether they have or whether they
bave not joined as plaintiffs or applicants,
and such distribution shall be binding on
all the co-sharer landlords as if they had all
sued or applied for the same, and for the
purposes of any apptal, application or sait
in regard to the orders pussed, they shall be
deemed to have sned or applied under
clanse (a) of sub-section (I) together with
the co-sharer plaintiffs orapplicants.”

116. For section 188A of the said Act, as inserted
by the Bengal Tenancy (Amendment) Act, 1907, sec-
1838A of the said Act, as inserted by the Eastern
Bengal and Assam Tenancy (Amendment) Act, 1908,
shall be substituted. - .
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Amendment of
gection 195 of

Act VILI of 1885,

Formal amend-
wents in Act
¥ 111 of 1836.

17.

For clause (¢) of section 195 of the said Act
the following shall be substituted, namely =

“(e) any enactment relating to patni-tenures in
so far as it relates to those tenures, except
that the expression khudkast raiyat or

resident

and

hereditary cultivator in

sub-section (3) of section 11 of the Patni
Taluqs Regulation (VIII of 1819) shall be
deemed to include all raiyats having a
right of occupancy, or ™

118. For the references to foregoing sections or
sub-sections, where they occur in the sections set
forth as items in the second column of the "l'able
annexed fo this section, the words and figures entered
in the fourth colamn against those items shall be

substituted—
TABLE,
Section in which
Igm the change is | Words to be deleted. Words ml])dt!iguri' to be
Q. to be made. snbstituted.
1 | Bection 17 ... |[*the foregoing sec- | sections 12 to 1R."”
tions.”
2 a2 -e= | *“the last foregoing | * section 20."
section,”
3 w 35 .. |"the :Eoreg‘oing sec- | “ wections 30 to 34."
: tions.”
4 » b9 e | * the -foreguing seo- | ‘‘ eectione 56 to 68,
tions.”
5 s 62 o | *the last foregoing | section 61."
section.”
6| , 64 ..:*“the foregoing eec- | “‘ section 62 or 63,"
tions."”
7 w 10 e | “the lsst foregoing |** seotion 69."
section.”
L
8 s 83 .. |"the lust foregoing | section 82."
section,” ’
9 » B6 .. [%the last foregoing |* sub-section (8)."
b-section.”
' 4
10| ,, 91 .. ‘“the last foregoing | '’ section 90.”
section.”
11 w 94 .. |"“the last foregoing | eection 93.”
section.”
12 n 95 w. | ¥ the last foregoing | section 94."
section,”
.
13 w 96 .. ["the last foregoing | “ section 95.”
section.”
14 100 ... | “the foregoing smec- 1 sections 95 to 99,

”

ti me.”
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Section in which . ’
Itern the chaoge is Words to be delotad. Words nnq figures to be
No. to be made. sabsatituted.
156 | Section 117 ... | “the last Foregoiug | * section 116.” -
. pection.”
18 5 119 s | " 0ither of the two last | * section 117 or 118.”
‘ foregoing secticns.” .
! "
17 » 151 - | “either of the two last | ** section 149 or 150.”
foregoiong sections.”
18 n 164 .- | “the .last foregoing | ¢ section 163.”
section.” .
19 » 165 ws | “the last foregoing | “ section 164.”
section.” _
N

119. For the references to the Code of Civil Proce-
dure mentioned in the third column of the Table
annexed to this section, where they occar in the
sections of the said Act set forth as items in the
second column of the same Table, the words, letters
and figures set forth in the fourth column thereof shall
be substituted. '

Formal amend-
m:ntsin Act VILE
of 1488,

TABLE.

Beollon of .tha Bengn} Reference to the Code of Jivil Reference o the Oode of Olvil

Iton | Tenancy Act, 1885, . Prooedare, 1808, or the Beural

o pine | TN | ea o, S e
1 | Section 31, | “ chapter XXV of the | ** Order XXVI in Sche-
clause (&). Code of Civil Proce-| dule I to, and section 78
dure.” of, the Code of QCivil

Procedure, 1908."

2 Di‘to “section 392 of the| ' rule 9in Order XXVIin

3 | Section 37, sub-
seclion {£).

4 | Section 58, sub-
section (8).

5 | Section 61, aub~
section (2). ™

8 | Section 107_pub-

said Code.”

* scction 373 of the
Code of Civil Proce-
dure.”

“the Code of Civil
Procedure.”

“section 52 of the Code
of Civil Procedure,”

“the Code of Civil

Schedule 1 to the ssid

Code."
‘rule 1 in Order XXIII in

Schedule I to the Code of
Civil Procedure, 1904."

* the Code of Civil Proce-

dure, 1908." ‘

“qub-pules (2) and (3} in

rule 16 in Order Vlin
Schedule I to the Code of
Civil Procedure, 1908."

“ the Code of Civil Proce-

section (I’.' Procedure.” dure, 1908."
7 | Bection 1094, | ‘*the Code of Civil | ' the Code of Civil Proce-
sub-section (#). | Procedure,” dure, 1908."
8 | Section  10WA, ¢ * chapter XLIT of the | “ sections 100 to 108,
sub.section (3). Code of Civil Proce- | section 107,  section
dure.” 108 and section 144

of, sud Order XLI[ in
Bechedule [ to, the Code

of Civil Procedure,
1908."

L] Ditto e i " the first section of | ‘' wection 100 cf that
that chapter.” “Cude."
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vty

eoancy Aok, v

4o which the change
Ie to be made.

Raferonos w the Oode of (vl
Procedurs which 1s to ba
deletod.

Raference to the Codv of Mvll
Prooedure, 1908, or the Bengal
Tenanay Ao, 1883, which ia %0
be sabstituted.

10
11
12

13

14

ib

16

17

18

19

20

21

21

3

24

25

26

27

Section 143, sub-
sectioos {7) and
(2).

Secition 144, sub-
section (I).

Section 146

Section 146

Section 147

Section J53A

Ditto

Section 158, sub.
gection (2).

Ditte . .

Section 162

Sectior 165, sub-
section (1),

Section 169, snb-
section (1).

Section 170, sub-
gection (1),

Section 170, sub-
section (4).

Section 173, sub-
section (1).

Section 174, eub-
section (2).

Section 174, sub-
seclion (2), pro-
viso (in two
places)

Section 174, sub-
rection (5),

“the Code of Civil
Procedure.”

'“the Cods of Civil
Procedore.”

“the Code of Civil
Procedure,"

{a) “ referred to in
section H8 of the
Cuode of Civil Proce.
dure."

{5) " that eection "

' gection 373 of the
Code of Civil Proce-
dure.”

Y gection 108 of the
Code of Civil Proce-
dure,”

“ maction 623 of the
said Code.”

* chapter XXV of the
Code of Civil Proce-
duore.”

“ gaction 392 of the
paid Uode.”

* geoticn 235 of the
Code of Civil Proce-
dure." -

“gection 289 of the
Code of Civil Proce-
dure,’’

" gection 295 of the
Code of Civil Proce-

dure.”

¥ gections 278 to 283
{both iuclugive) of
tha Code of Civil
Prucedure,”

* gection 310A of the
Code of Civil Proce-
dure.”

" gection 294 of the
Code of Civil Proce-
dure,”

“ section 315 of the
Code of Civil Proce-
dure.”

" gection 311 of the
Code of Civii Proce-
dare.”

“ section 813 of the
Code of Civil Proce.-
dure."”

‘* the Code of Civi-l Proce-
dure, 1908,

“ the Code f Civil Prace.
dure, 1908.”

“ the Cude of Civil Proce-
dure, 1908.”

“ mentioned in ruls 1
in Order VII in
8chedule I to the Code
of GCivil Procedure,
1908."

“rule 2 in Order IV in
8chedule 1 to the waid
Code.”

“rule 1 in Order XXIII ins
Schedule I to the Code
of Civilt  Procedurs,
1908."

‘“rule 18 in Order IX in
Schedufe I to the Code
of Civil Provedare,
1908." .

* soction 114 and rule 1 in
Order XLVII in Schedule
I to the said Code,”

“ Order XXVI in Schedule
I to, and gection 78 of,
the Code of Civil I'roce-
dure, 1908."

Schedule I to the said
Code."

*“rale 11(?) in Order XX1I
in Schedule I to the
Code of Civil {*rocedure,

. 1908,

* Bection 163.”

** section 783 of the Code of
Civil Procedure, 1508."

* rules 58 to 63 (both in-
clusive) in Schedule I to
the Code of Civil Proce-
dure, 1908,"

“rule 89 in Order XX] in

| ~Hchedule T to the Code of
¢he Civil  Procedure,
1908. "

" rule 72 in Order XX1 in
Bctedule I to the Code
of Civil Procedure,
1908."

“rule 93 in Order XXI ip
Schedule I to the Code
of Civil Procedure,
1908."

“ rale 90 in Order XXI in
Schedule | to the Code
of Civil Procedure,
1908."

“yule 91 in Order XX] in
8chedule I to the Code
of Civil Procsdure,
1908."

b4

“rule 9in Order XX V1 in v



Re-arrangement
. of definitions ie
section B and re-
lettering of seo-
tion 148 of Act
Vil of 1386,

Subatitution of
new Hchadule for
Bchedule 1[ of Aat
ViLl of 1885,

120. The definitions as set forth insection 3 of
the said Act as hereby amended shall be re-arranged
in alphabetical order and shall be re-numbered accord-
ingly and the clauses of section 148 of the said Act
shall be numbered from («) to (m), and the necessary
amendments consequential to such re-arrangement and

re-numbering shall be made

121.
shall be substituted, namely

throughout the said Aet.

For Schedule IT of the said Act the following

Simag,
»

« SCHEDULE II.

Forms of Receipt

FoR¥ OF RECEIPT.

and Account.

ForM oF RECEIPT.

Landlord's portion. Tenant’'s portion.
1. “Surial No. of receipt 1. Serial No. of receipt
8. Eatate......Village,....,...Thana | 2, Estate......Village.........Thana
. { appointed  under -{ appointed under
sub-sectivn (1) | nub.gaction (7)
8, Name of nf section-9%A, | 3. Name of of section 99A.
common 4 suthorized under ~-common € aathorizedd  vnder
ageunt, sub-section (5) -agent, sub-gection  (5)
if any, of section 99A if sny, of section Y9A
ta receive rents. to receive rents,
Address Adidreas
Village Thana Village Thava
4. Kintiso No. of the tenancy in [ 4. Kbatian No, of the tenancy in
rocord-of-rights (if any) requrd-of-righta (if any)
5. Name of tenant 5. Naune of tenaut
6. Father's name 6. Father's name
7. Annusl rent 7. Amnual reat
8  Aunual cess 8. Annusl cosn
9. Jolker, pholkar, ete., if any 8. Jolkor, plolkar, ate., if any
0. Total - 10. Total
| Reverse) [ Reverse]
~ea %] . | sa |aXa 1
of g [ ] b 1 *n 1
L ik |k
- K, . g .,
3]s |3sgd T IR AR il
3 E &3 H 2 "‘? ‘§ o y-4 E ez - [ ‘é 2 x K|
RS AR REIF A FRE I BN E
I
Signature of landlord Signature of landlord
or agent. or agent.
Signature of lenant, Signalfure of tendnt.
Section B5 of the Benenl| Section 55 of the Bengu
Tenancy Act, 1885, providea as|Tenancy Acf, 1885, provides as
follows :— T follows :—
(1) When & tenant mokes & () When o tecont makes a
he | payimeat on account of rent, he

payinent on accoant of reut,
may declire the year or the yeor
amd  instalment to which he
wishes the payment to  be
credited, and the paywent eball be
oredited acoordiugly. -

(2) 1f he does not make any
such declaration, the payment
may be credited to the acecunt
of such year und instalment as
tha landiord thiuks fit.

inay declare the year or the year
and ipetalinent to which he wishes
the paywent to be credited, and
the payment shall be credited
eccordingly. .

(2) If e doen nod wmake any such
declaration, the payment may be
credited to the account of sach
year and instalment sa the landlord
tbioks tit.
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ForMm oF ACCOUNT, Foru or Account.
Hetate Brtate
Nome of agend Nanr! of agent
Address - Addros
© Tenaut's nAme Teoant's name
Fatlier's name Father's name
Khatlsy No, (€ any) Kbaktaa No. (Il any)
Yiilage oumber Vilage numher
Theos Tihans
Area of tennre or hotding If known Aroa of tenure or bolding 11 known
Demand ol previons years uopaid Rent Demand of previcas yescs oopaid Rent
Comg . o
Demand of the year Remt | Demand of the yeac Rent
Oum O
Total Total
Amonut pald Benb Amounk pald - Rent
Om Cowm
Interest. Interest
Towal Toal
Balanoce outstanding with detally— Balanos catetanding with detalis—
Reot. | Oam. | Laterest. ] Total, Rent. l Com. | Interssh, | Toml’
t
1993 1028 l
1924 1924
1978 1935
iozs 193¢ 1
Signature of landlord Signature of landlord
or agent. ' or agent.
Signature of tenant. Signature of tenant.”

Amendment of
Article 1 (&) in
Part I of Schedule
111 of Aot V1iII of
1886.

Amendment of
Article? in Part [
of Schedale 1} of
Act YIII of 1885.

Insertion of
Dew Article (2a)
in Part I of Behe-
dole III of Act
VIiI of 1885.

122. 1In the first column of Article 1 (a) in Part I
of Schedule I1I of the said Act after the word * lease ™
the words “or settlement” shall be inserted.

123. (a) In Article 2 in Part I of Schedale III of
the said Act in sub-clause (a) in the first column for
the word * holding” the words “tenure or holding”
shall be substitunted, and in the third column after
the word “deposit” the words *“ or presentation of
the postal money order, as the case may be,” shall be
inserted. '

(b) For clause (b) the following shall be substi-
tuted in the first, second and third columns, namely .—

“(b) in all cases where the rent One year The Jast day of the

is payable in kind in agricultural year in
whole or in part, which the arrear

- fell due,
(¢) where the rent is & noney Three The last day of the
reot. © years. agricultural yesr in
which the arrear

fell due.”

124. After Article 2 in Part I of Schedule I1I of
the said Act the following sball be inserted, namely :—

“{2a) For the recovery of Three  Two monthe from the

A landlord’s  fee on years, date of 1egistration
transfer of an occo- of the instruweul of
pancy holding. traosfer. or, in the

case of a transfer
by bequesat, two
monthse from the date
on which the trans-
feree took possession
or obtsined probate
or letters of admnivis-.
tration, whichever is
sarlier ™.
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Amendment of 125, (1) In the first column of Article 6 in Part II1
hrticle & toncanis oI Schieduls I1T of the said Act for the figares * 1877 ”
il of Act VLI the fignres “ 1908 ” shall be substituted.

of 1885,
(2) To column 1 of the =said Article as so
amended the following shall be added,
namely :=— -

“ Provided that, where a sale in execution for *
arrears of rent is set aside on applica-
tion, the proceedings in execntion shall
continue and the time between the date
of such sale and the date of the order-
setting it aside shall be excluded from -
the period of limitation provided by
this Article.”
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' NOTES ON CLAUSES.

~ Clanse 3.~1t is proposed to remove the references to areas outside the
province and to simplify section 1 by stating definitely the aréans to which
the Act does not apply instead of referring to the Scheduled Districts Act.

.Clunse 4—~The reference to Orissa}' in aection 2 has been omitted.

Clause 5.—(a) As it is proposed to treat joint and co-sharer landlords
and joint and co-sharer tenants alike under the Act, a definition has been
inserted to include joint and co-sharer landlords under the term vco-sharer
Jandlord, and joint and co-sharer tenants under the term co-sharer tepant. .

(b) This sub-clause introduces in section 3 the presumption that -a bond
fide cultivator who is permitted vo cultivate land on condition that he
hands over a share of the produce is a tenant of that land. For an explana-
tion of the necessity for this provision the main report sbould be read.

(¢} The words * or delivarable ” are redundant. | o

(d) In view of the general principle adopted regarding the odcupaﬂcj
rights of under-raiyats, the definition of holding has been extended to include
that of an under-raiyat.

(e) This sub-clunse introduces a definition of homesteﬁd, 'in orde# to
make it clear that the provisions of section 182 as amended by clause 111 do
not apply to shops, hotels and similar premises.

(f) Of the alternative definitions of village in the West Bengai and
Eastern Bengal Acts, the Eastern Bengal form has been adopted with
necessary modifications, :

(g) This sub-clause defines the agricultural year as the Bengali year.
This year is ‘in force thronghont Bengal, except in a part of Midnapore and
in Chittagong, Unless there is a serious objection to its adoption in these
areas, it is desirable to make the year nniform throughout Beogal for the
purposes of the Act. :

It is proposed in clause 120 to re-arrange the definitions in section 3
in alphabetical order. - .

Clause 6.—S8ection 4 has béen recast so as to include the two classes
of vccupuncy and non-occupancy under-raiyats which it is proposed to
recognize. ‘'l'enure-holders have also besn divided into two classes
permanent and temporary.

Clause 7.—Section 5 has been modifled in view of the tatroduction
of a deflnite class of nnder-raiyats with occupancy rights. :

Clause 8, —The drafting of sub-section (3) to section 7 has been amended,
and the usual presumption that the present rent is fair and equitable
bas been introduced.

Clawuse 9.—This clause introduces a revised section 8 giving power to the
Court to allow a period ol ten years instead of five years, during which
the rent may be gradually increased to the amouni settled by, the Court.
It will ulso be open to the Court to fix the instalments as it may think best
instead of being compelled to decree annual increases as nnder the present
law., -

Clause 10.—This addition has been made to section 9, in order to remove
any misapprehension by the Courts as to the application of the section
when there have been gradaal enhancements.

Clawse 11.—The object of the proposed sections 12—15 is to simplify
the cumbrous procedure of the present sections of the Act .in respect of the
realization of lundiords’ fees for the transfer of permmanent tenures. The
lines adopted ave those proposed later for the realization of the same fees for
the transfer of occupancy rights.

Briefly, the proposed procednre will leave the actual payment of the
landlord’s fee a matter between the parties concerned, the amount being pay-
able and recoverable as rent. At the time of the registration of the document
of transfer, a notice must be filed with the registering officer for service on
the landlord giving the particulars ot the transfer. The result is that
the Collector will have no responsibilities in the matter. For the same
reason, in the case of succession, the notice will be served through the
Civil Courts instead of through the Collector, and an additional penalty is
provided for failure to give notice of succession within six months. -
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Provision is made for the service of the notice oun, and the payment of
the fee to the common agent, who will be appointed under clause 63.

Clause 12.~This clause is conséquentia! on the amend-mpms made by
clanse 11. : ' '

Clause 13.—~This clause makes it clear that the transferee of a permanent
tenure includes his snccessors in interest.

Clause 14—~Section 18 has been amended so as to make it clear that o
raiyat holding at a rent or rate of rent fixed in perpetunity can acquire the
status of a settled ruiyat of a village and that ceriain sections of the Act ghall
pot apply to auch a raiyat.

Clauses 15, 18 and 17 ~These clauses recouncile the verbal differences
between the Western Bengal Amendment Act of 1907 and the Eastern Bengal
Amendment Act of 1908 in Chapter IVA and provide for the forfeitare of all
landlord’s fees deposited befora the passing of the new Act and not claimed
within three years from the date of the deposit.

Clawse 18.—1It is proposed to extend the Western Bengal section 19 to
Bastern Bengal.

Clause 19.—The principle underlyi.u% section 22 of the Act is that it is
undesirable to encourage the acquisition of raiyati rights by persons belonging
to the class of landlords and it is carried into effect 8o far as their own tenures
or estates are concerned. Neither forms, however, of the section make the
position definite either of an immediate co-sharer landlord, who purchases an
occupancy holding in’ bis own estate or tenancy, or of an under-raiyat on an
oecupancy bholding, which comes imto the possession of a Jandlord. Having
regard therefore to the principle underlying the section, it is proposed in
the case of the co-sharer landlord to insert a provision for the conversion of
the raiyati interest purchased by him into a permanent tenure, and in the
case of the under-raiyat to make it clear that he becomes a raiyat. In both
cases necessary provisions and modifications are proposed regarding rent.
1t is also proposed to safegnard the rights of third parties by a definite
provision that an encumbrance on the holding shall continue to be attached
not to the holding but to the interest of the landlord as proprietor or tenure-

holder as the case may be. :

The provision in the proposed sub-section 6(it) is necessary in view of
the drafting of the remaining sections. -Without it no right of pre-emption
under proposed section 26G could accrue. . ’

Certain conseguential amendments regarding the merger of the occu-
pancy rights of under-raiyats are also proposed.

These proposals have rendered a re-draft of the major part of the section
necessary, buf no essential change of principle has been introduced.

It is proposed to substitute the words*a right to hold as a raiyat any
land ” for the words ‘“‘right of occupaney in any land” in present sub-
section (f), in order to meet certain rulings which seem to imply that a
temporary tenure-holder, though he cannot acquire an occupancy rightin
any land which he has purchased, can hold it as a non-occupancy raiyat and
becomes an occupancy raiyat as soon as the temporary tenare expires.

¥t is farther proposed to substitate the term “ temporary tenure-holder”
for the term *ijaradar.”

Clause 20.—The provision in section 23 relating to the cutting of trees
has been omitied and dealt with in the following clause.

Clausge 21.—~The amendments proposed in regard to the raiyat's rightsin
trees are explained in the main report.

Clause 22 ~This clause deals with the transferability of occapancy
holdinga on the lines indicated in the main report.

Clause 23 —Tt is proposed to amend section 36 on the lines proposed in
clauses 9 and 10. ' .
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' Clause 24.—It is reasonable that where a raiyat has had his rent settied
when certain arrangements in respect of irrigation or maintenance of embank-
ments were in force that he should receive a reduction’ of his rent #o '‘long as
the landlord fails to carry out his obligations in this respect. It is proposed
to amend section 38 accordingly. ,

Clause 25.-1It is proposed to modif'y “the provisions of =section 40
regarding the commutation of produce-rents:on the lines indiented in the
main report, . ‘ . .

Clause 26,—14t is reasonable that a non-occupaney raiyat should be liable
to ejectment on the expiry of his lease, whether that lease has been regis-
tered or not, aud it is not desirable to put non-oceapancy raiyats o' the
trouble and expense of registering thefr leases in nll cases. It is proposed to
amend clause (¢} of section 44 accordingly.

v Clause 27.~;'-Thil amendment of section 46 is merely verbal.

Clauses 28—-30.—For the reasous stated in the main report, it is proposed
to give the majority of under-raiyats rights of occupancy as against their
immediate landlords, but there are certain cases in which this provision
would operate harshly on persois wha find it necessary to sublet their land
temporarily. It is proposed therefore to amend section 48 so as to - protect
sich persons,

Clause 28 enumerate$ tho classes of under-raiyats on whom it is proposed
that occupancy rights should not be conferred. :

Clause 29 expluins the natute of the occupancy right which it is
proposed to confer upon updersraiyats otber than those who are excepted
under clause 28, Briefly, the major portion of Chapter V 1s made- appli-
cable to occupaney under-raiyats by virtue of this clause, but, in cases where
the other sections of the Act are applicable to occupuncy ratyats, their exten-
si!onhto L;:vccupancy uader-raiyats is specifically mentioned in the other clauses
of the Bill. ‘ '

Clause 30.—This clanse amends section 49 mo as to define the restrictionl
on the ejectment of non-occupancy under-raiyats. '

Clause 31~The presnmption eontained in section 50 (2) that where the
rent of a holding has not been c¢hanged for 20 years, it shall be presumed
that the holding has been held at that rate from the time of the permanent
settlement, operates inequitably now that 130 years have elapsed since the
date of the permunent settlement. The existing section penalizes these land~
Jords who have not enhanced rents in recent yeurs and gives an advantage ta
Irndlords who have disrogarded the provisions of the law relating to the
granting ol rent-receipts. It is proposed therefore to emit sub-section (2).
it {3 proposad, however, to extend the-provision of sub-section (3) to tenure-

olders. ‘

Clanss 32.—~In order to meet certain doubts which have arisen, it is
proposed to amplify sub-section (6) of section 52, in order to make it clear”
that an entry -of area in a document may be presumed to bave been
ascertained vn measurement il it is shown that a practice of settlement
after measurement was in use at or about the date on which such decument
was drawn up. : : . - :

Clause 33.—It is proposed to amplify the provisionsof section 54 relating
to the remittance of rent by money order, in order to remove certain
practical difficulties which discourage the tenants from making use of this
method of payment and make the landlords reluctant to accept rents ten-
dered in this way.

Clause 34 ~The provisions of the Aet relating to the grant of rent-
recoipts are frequently disregnrded, becanse the landlords and tenants fear
that they will be prejudived by the entries made on the prescribed form
of receipt. I¢ is important that the tenants shenld receive a receipt for
any woney puid on account of rent immeudiately it is paid, and it is
proposed to simplify the form of rent-receipt by the omission of all
entries which are not essential for this purpose. Each tenant will, however,
be entitied to receive without payment of fee a statement of account on the
expiry of three months after the end of each year containing certain other
particalars, and, in order to remove any reasonable reluctance to the issne
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or acceptance of such statement, it is provided that the entry of area in
guch statement shall poti be binding on the landlord or tenant in any su‘g
or proceeding for the alteration of the rent of the tenancy. 1t is propose
. to amend section 57 accordingly.

Clause 35.—Section 58 has been re-drafted, in order to provide pennltied
for withholding receipts and statementa of account, and the period during
which action, may be taken by the Collector has been extended from one
year to two years. 'I'he landlord hus been given two months after the
date of the demand in which to prepare the statement of account for ench
year before he becomes liable to a penalty. - .

Clause 36.—A slight modification has been made in section 61, in order
to remove certain difficuities raised by the Coarts. . _

Clauses 37 and 38,—Changes bave made in sections 63 and 64, in order
to make it compulsory on the Courts in certain cases to send rents deposited
under wections 61A and 61B by money order to the landlord. The drafting
of section 63 has been amended. : '

Clause 39.—In order to prevent landlords from harassing tepants by
means of saits for rent which the latter have alresdy tendered by money
order or deposited in the Civil Court, it is proposed to preclude the landlord
from recovering in such suits damages, interest or costs, and also to make
him liable for damages.

Clause 40.—This amendment of section 6> is consequential on the pro-
posal to give occupancy rights to certain classes of under-rai yats.

Clause 41.—The change here made in section 66 (I) is consequential on
the proposal to adopt the Bengali year for the whole Presidency {tide
clause 5(f)]). The period in sub-clause (2) has been extended to 30 days.

Clause 42.—1t is proposed by an amendment of section 67 to charge
interest on arrears between the date of the institution of the suit and the
date of realization at the same rate as is now prescribed in section 67 for the
period before the institution of the suit. On the whole it seems advisable
to make the rate uniform for both the periods, and this should tend to
discourage the defendants from protracting the proceedings.

Clause 43.—It is reasonable, owing to the circnmstances in which
damages are awarded, that such damages should not be lesa than the interest
which would otherwise be given under section 67. The proposed amend-
ment of section 68 gives effect to this proposal.

Cluuse 4{—The change made by this clause is consequential on the
.proposed repeal of the chapter on distraint

Clause 45~In view of the detailed proposals regarding the transfer-
ability of occupancy rights, it is no longer necessary to retain section 73.

Clawuse 46.—This change in section 74 is consequential on the proposed
change made in section 179, which will make a contract for the payment
of an abwab illegal in the case of permanent mukarari tenures, but it is
not proposed to interfere with existing contracis regarding such tenures.

Clauses 47 fo §3.—These clauses provide that an under-raiyat sball
have the same privileges and linbilities as regards improvements as a raiyat.
It is also proposed to make it clear that the constraction of a well, tank, etc.,
for the purpose of drinking water is an improvement, and that a fee for the
construction of any legul improvement is an abwab. The interpretation of
the word *suitable” before dwelling-house in sections 76 (f) and 79 is
doubtful, and the word hxs therefore been omitted in both cases. Clause 52
introduces certain consequential changes in sections 86 and 87 due to the
new provisions relating to under-raiyats.

Clause 54—Atv present it is necessary in consequence of section 85
for a landlord to serve a notice of annulment under section 167 on under-
raiyats holding under a registered lease, in cases where the holding of a
superior raiyat is sold in execution of a decree for arrears of rent due from
that raiyat. As the interest of an occupancy under-raiyat will not be
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treated as a protected interest under section 160 (&), it is proposed to make it
unnecessury in future to serve a notice under section 167 on any under-
raiyat, whether holding under a lease or not. The existing rights of under-
raiyats holding under leases registered before the 1st of November, 1922, are,
however, retained. :

Clause 56—It i3 reasonable that when a tenant takes abatement of rent
on account of dilavion, he should cease to have any right in the lund subject
to the ordinary law of allavion and dilavion, There has, however, been a
decigion to the contrary. It is tberefore proposed to embody the above
principle in the law. '

Clauses 56 and 57.—Clause 57 gives protection to existing occupancy
under-raiyats who have been in existence since the 1st January, 14913, in the
event of the sarrender or abandonment of the holdings of their landlords,
if the latter are raiyats, on complying with certain conditions. The date is
an arbitrary date, but in view of section 85 (2) of the Act it should not
exceed nine years before the passing of -the amending Bill. The present
section 87(4) will then apply only to non-occupancy under-raiyals. This
has been provided for in clause 56, which also contains certain consequential
amendments.

Clause 58.—0f the alternative forms of section 88 in the Western
Bengal and Eastern Bengal Tenancy Acts, it is proposed to adopt the

‘Western Bengal form,

Clauss 59.—The first part of this clanse (new section 88A) makes it
clear that no co-sharer landlord can enter into a contract with a tenant to
the prejudice of the other co-sharer landlords, - The second part (new
section 88B) safeguards co sharer tenants aguinst any sab-letting by other
co-sharer tenants of any of the lands in a manner, which would render
thein liable to ejectment or a penalty, by allowing the former to sue the
sub-tenant for ejectment. .

Clause 60.—At present it is necessary, when action is taken under
section 93, to appoint a common manager for the whole of the estate or
tenure concerned, although a dispute may exist in only a small portion.
Under the section as amended by this clause it will be possible to appoint the
common manager for those portions of the estate or tenure which are
affected by the dispute.

Provision is also made for enabling the tenants to apply for the appoint~
ment of a common manager in cases where, owing to the existence of a
large number of small co-sharers in the estate or tenure, the tenants are put
to inconvenience and harassment in the payment of their rent. It is
proposed, however, later under clause 63 to ailow the landlords to avoid
the appointment of a common manager by the appointment of a common
agent.

Clauses 61 and 62-~It is proposed that in cases where a common
manager is appointed he should be nominated and controlled by the
Collector instead of by the District Jndge.

In section 98 (7) it has been proposed to give the common manager power
to apply for the extension of section 138A to the estate or tenure.

Clause 614—Makes an amendment consequential on renumbering (vide
clause 76), '

Clause 63.—This clanse introduces a common agent appointed by
co-sharer landlords where they agree, or by the Collector on their behalf
when they do not, for the receipt of notices of transfer and the realiza-
tion of trangier fees on account of tenures and holdings, and, where the
landlords so desire, for the collection of rent also. The proposal is intended
to simplify the procedure both for the payment of transfer fees and rents by
tenants and their collection by landlords, and it is practically essential for
the proper working of the proposed procedure regarding the transferability
- of occupancy holdings. .

Clause 64 —As it is proposed that the Collector should nominate and
control the work of common managers, the rules defining their powers and
duties should be made by the Board of Revenue instead of -by the High
Court. It is proposed to amend section 100 accordingly.



(4) If the Court accepts or refuses a written statement, it must record
i{s reasous.

(5) One affidavit may be used in several cases tried on the same day.

(6) Any party who files collection papers or extracts from records-

- of-rights as evidence may take them buck for use in other case«,

with the permission of the Court, and in that case copies of

the relevant entries will be made and certitied by the Court
without charge and kept with the record of the case.

Clause 94.—~This clause provides a procedure for the recovery of rent by
co-sharer Jundlords for the reasous explained in the main report.

Clause 95.—1It is proposed by an amendment of section 153 specially to
empower judicial officers below the rank of a Saubordinate Judge to exercise
final jurisdiction in cases where the amount of rent cliimed, including
interest and damages, does not exceed Rs. 100 instead of Rs. 50 us at present.

It has also been made clear thit no issue relating to the title to land in
a reni-sait from which no appeal lies shall be considered res judicala ina
subsequent title-suit. :

Clause 96.—This clause amands section 156 80 us to make the rules which
apply in the case of a raiyat ejected from his holding applicable in the cuse
of an under-raiyat similarly ejected.

Clawse 97.—'The changes proposed in section 138 are censequentinl on the
proposal to recognize occupancy uuder-raiyats.

Clause 98.—When section 158A wag introduced into the Bengal Tenancy
Act in 1907, it was expected that a general system of maintenance of the
record-of-rights would be introduced by Government, and it was intended
that the privilege of the certificate procedure for the realization of rents
shoanld be granted to a landlord only if the record-of-rights was maintained
by Government. As the idea of gencral maintenance bas now been aban-
. doned, it is proposed to remove this compulsory condition, bat in its place
to impose on Government the obligation of considering how the landlord
himself maintains his record and of ascertaining tbe views of the tenants
on the question of the introdaction of the procedare.

Clawse 99—The chapnge proposed in section 158B is verbal, consequent
npon the proposed alteration of section 148A.

Clawse 100.—This clanse amends section 159 so as to make it clear that
the title of a purchaser of a tenure or holding in a sule in execution of n
rent-decree takes effect from the date of the confirmation of the sale in con-
formity with section 169 (1) (c).

Clause 101.—Under the present law there are donbts whether the right
of a raiyat holding at a fixed rent or rate of rent is a protected interest. It is.
therefore proposed to make it clear that it is a protected intevest; but to
amend section 160, in order to prevent a purchaser being defranded by the
outgoing tenure-holder or proprietor giving mukarari rights on unduly
small rents on payment of a preminm, by enacting that such rents are not.
protected. ' o

Clawse 102,—This clause makes it clear by an amendment of section 161
that adverse possession is nok an incumbrance. . -

Clause 103.—The use of a single form for the order of attachment and
the proclamation of sale of property is proposed, in order to simplify the
procedure for the.execution of rent-decrees. It is also proposed, in lieu ol
the present law, which prescribes a large number of methods of pablication
of this notice, to insert in section 163 three essential methods of advertising
the property for sale. )

¥

.Clawse 104.——This proposed amendment of section 166 is consequential
upon the proposal to allow a raiyat at tixed rates to acquire the statns of a
settled raiyat.

Clawuse 105+The proposed amendment of section 167 regarding the date
-is consequential npon Lthe proposed amendment in section 159 and on the
present section 169 (I) (¢). It is proposed to give all sub-divisional officers-
powers under section 167 (/) and (3).
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treated as a protected interest under section 160 {d), it is proposéd to make it
nnoecessary in fature to serve a notice under section 167 oan any under-
ruiyat, whether holding under a lease or not. The existing rights of under-
raiyats holding under leases registered before the 1st of November, 1922, are,
however, retained.

Clause 65—~It i3 reasonable that when a tenant takes abatement of rent
~ on account of diluvion, he shounld cease to have any right in the lund subject
- to the ordinary law of atluvion and dilavion. There has, however, been a
decision to the contrary. ‘It is therefore proposed to embody the above
principle in the law.

Clawsges 56 and 57.—Clause 57 gives protection to existing occupancy
under-raiyats who have been in existence since the 1st January, 1913, in the
event of the surrender or abandonment of the holdings of their landlords,
if the latter are raiyats, on complying with certain conditions. The date is
an arbitrary date, but in view of section 85 (2) of the Act it should not
exceed nine years before the passing of the amending Bill. The present
section 87(4) will then apply oaly to non-occupancy under-raiyats. This
has been provided for in-clause 56, which also contains certain consequential
amendmen ts.

Clause §8-—0f the alternative forms of section 88 in the Western
Bengal and Eastern Benga! Tenancy Acts, it is proposed to adopt the
‘Western Bengal form.

Clause 59.—The first part of .this clause (new section 88A) makes it
clear that no co-sharer landlord can enter into a coutract with a tenant to
the prejudice of the other co-sharer landlords. The second part (new
section 88B) safeynards co sharer tenants against any sub-letting by other
co-sharer tenants of any of the lands in a manner, which wonld render
them liable to ejectment or a penalty, by allowing the former to sue the
snb-tenant for ejectment. = . .

Clause 60.—At present it is necessary, when action is taken under
section 93, to appoint & common manager for the whole of the estate or
tenure concerned, although an dispute may exist in only a small portion.
Under the section as amended by this clause it will be possible to appoint the
common maunager for those portions of the estate or tenure which are
aflected by the dispute.

Provision is also made for enabling the tenants to apply for the appoint-
ment of a common manager it cases where, owing to the existence of a
large number of small co-sharers in the estate or tenure, the tenants are put
to inconvenience and harassment in the payment of their rent. It is
proposed, however, later nnder clanse 63 to allow the landlords to avoid
the appointment of a common manager by the appointment of a common
agent. .

Clawuses 61 and 62.—It is proposed that in cases where a common
manager is appointed he should be nominated and controlled by the
Collector instead of by the District Judge.

Tn section 98 (7) it has been proposed to give the common manager power
to apply for the extension of section 138A to the estate or tenure.

Clause 614A—Makes an amendmeut consequential on renumbering (vide
clause 76).

Clause 63.—This clause introduces a common agent appointed by
co-sharer landlords where they agree, or by the Collector on their behalf
when they do not, for the receipt of notices of transfer and the realiza-
tion of transfer fees on account of tenures and holdings, and, where the
Inndlords so desire, for the collection of rent also. The proposal is intended
to simplify the procedure both for the payment of transfer fees and rents by
tenants and their collection by landlords, and it is practically essential for
the proper working of the proposed procedure regarding the transferability
of occapancy holdings.

Clause 64~As it is proposed that the Collector shonld nominate and
control the work of common munagers, the rules defining their powers and
duties should be made by the Board of Revenne instead of by the High
Coaurt. It is proposed to amend section 100 accordingly. -
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(4) 1f the Court accepts or refuses & written statement, it must record
' its reasons.

(5) One affidavit may be used in several cases tried on the same day.

(6) Any party who files collection papers or extracts from records-
of-rights as evidence may take them back for use in other cases,
with the permission of the Court, and in that case copies of
the relevant entries will be made and certified by the Court
without charge and kept with the record of the case.

Clawuse 94.—This clause provides a procedure for the recovery of rent by
co-sharer landlords for the reasons explained in the main report.

Clause 95.—1t is proposed by an amendment of section 153 specially to
empower jndicial officers below the rank of a Subordinate Judge to exercise
final jurisdiction. in cases where the amount of rent claimed, incleding
interest and damages, does not exceed Rs. 100 instead of Rs. 50 as at present.

It has also been made clear that no issue relating to the title to land in
a rent-suit from which no appeal lies shall be considered res judicala ina
subsequent title-suit. ’

Clause 96.—This clause amends section 156 so as to make the rules which
apply in the case of a raiyat ejected from his holding applicable in the case
of an under-raiyat similarly ejected.

Clause 37.—'The changes proposed in section 158 are consequential on the
proposal to recognize occupancy under-raiyats.

Clatese 98.—When section 158A was introduced into the Bengal Tenancy
Aet in 1907, it was expected that a general system of maintenance of the
record-of-rights would be introduced by Government, and it was intended
that the privilege of the certificate procedure for the realization of rents
shoanld be granted to a lundiord only if the record-of-rights was maintained
by Government, As the idea of general maintenamce has now been aban-
doned, it is proposed to remove this compulsory condition, but in its place
to impose on Government the obligation of considering how the landlord
himself maintains his record and of ascertaining tbe views of the tenants
on the question of the introduction of the procedure. .

Clawse 99—The change proposed in section 158B ig verbal, consequent
upon the proposed alteration of section 148A.

Clawse 100.—This clause amends section 159 80 as to make it clear that
the titie of a purchaser of a tenure or holding in a sule in execution of a
rent-decree takes effect from the date of the confirmation of the sale in con~
formity with section 169 (1) (¢).

Clause 101 ~-Under the present law there are doubts whether the right
of a raiyat holding at a fixed rent or rale of rent is a protected interest, It is.
therefore proposed to make it clear that it is a protected interest; but to
amend section 160, in order to prevent a purchaser being defranded by the
outgoing tenure-holder or proprietor giving mukarari rights on unduly
small rents on payment of a premium, by enacting that sugh rents are not.
protected.

Clause 102,—This clause makes it clear by an amendment of section 161
that adverse possession is not an incumbrance.

Clause 103.—The use of a single form for the order of attackment and
the proclamation of sale of property is proposed, in order to simplify the
procedure for the execution of rent-decrees. It is also proposed, in liea of
the present law, which prescribes a large number of methods of publication
of this notice, to insert in section 163 three essential methods of advertising
the property for sale.

Clause  104.—This proposed amendment of section 1A6 is consequential
upon the proposal to allow a raiyat at fixed rates to acquire the statas of a
settled raiyat. '

Clause 105.—The proposed amendment of section 167 regarding the date- -
is consequential upon the proposed amendment in section 159 and on the
present section 169 (Z) (¢). [t is proposed to give all sub-divisional officers.
“powers under section 167 (1) and (3).
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Claicsa 108.—The proposed amendments of section 169 are consequential
upon those proposed in section 148A. :

Clause 107.—0t the alternative section 170 now in force in Western
Bengal and Eastern Bengal, respectively,the Eastern Bengal form has been
adopted, in order to aveid possible hardship to persons interested in the
tenancy who bave not been mad;e parties to the suit.

Clawse 108, —This clanse makes a formal amendment in the réference to
the Indian Registration Act in section 175. -

Clause 1v9.—The changes proposed in section 178 are mainly conse-
quential upon the general principles adopted regarding occupancy rights
of under-raiyats and transferability. In particular, it is proposed to prevent
any contract, whether made belore or after the passing of the Bengal Tenancy
Act, from taking away or limiting the occupancy right of an under-raiyat
as against his immediate landlord or the right of transferability of an
occupancy raiyat or under-raiyat or their rights regarding trees.

It is also proposed fo limit the vight of a landlord to recover from a -
raiyat or under-raiyat as rent prodace in excess of half the gross produce
of the holding.

Clause 110.—~Under the present interpretation of section 179, conditions
for abwabs [which are illegal under section 74 or section 77 (3)] or for
interest on arrears of rent in excess of that allowed by section 67 can be
embodied in permanent mukararsi leases. It is proposed to make such
conditions in future leases of this description invalid.

Clause 111.—The existing provision regarding homesteads in section 182
leaves the law in a state of great doubt and uncertainty. It is proposed
therefore to provide generally that the homestead rights of a raiyat or under-
raiyat shall ordinarily be regulated by the provisions of the Act, but that
if a person is not originally a raiyat or under-raiyat, he shall not acquire any
statutory rights in his dwelling-houss, etc, by subsequently acquiring a
right to hold land as a raiyat or under-raiyat.

Clause 112.—1t 18 proposed to omit both illustrations to section 183 in
view of the general principles adopted in the report regarding transferability
and the rights of under-raiyats.

Clause 113.—1In the district of Rangpur there exist certain tenancies
called jotes, which form one class_of tenancy, but vary in size from small
raiyati holdings defaclo to large tenures. Under the Act they have to be
classified as either raiyati holdings or tenures. If they were classified as
raiyati holdings, they would be given the right of occupancy mentioned in
paragraph 4 of the main report. If they are classified as tenures, they lose
this permanent right, the period of the tenancy being limited by the terms
of the contract. There is, however, good reason to believe that they were
originally raivati in origin, and therefore a permanent right should be
attached to them. Moreover, they have beenin the undisturbed possession
of the jotedars for generations, and there are authorities who have
recognized them as permanent or as containing a permanent element. The
position is anomalous and unsatisfactory; and as there is justification for
regarding the jotedars as permanent, it is proposed to confer on those
jotedars who have been in possession of their jotes since 1885 permanent
rights as tenure-holders, but as a set-off to allow the landlord to treat them
as raiyats in respect of transferability, that is to say, to give the landlord
both the right to realize a fee on transfer, which, subject to any existing
contract, would be equivalent to 25 per cent. of the purchase-money, and
the right of pre-emption in accordance with the provisions proposed in
the caso of transfers of raiyati holdings. For the present it is proposed to
restrict the operution of the section to the district of Rangpur, but further
enquiry may elicit the fact that it should be applied elsewhere. It is also
proposed to give the Local Government power to extend the operation of the
section to other areas. - '

Clawuse 114—The Indian Limitation (Amendment) Act, 1922, X of 1922,
appears to have made some changes in the law of limitation as regards cases
under the Bengal Tenancy Act. Itis proposed, however, to retain the
substance of the law as at present in the Bengal Tenancy Act by the
necessary changes in section 185,
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Clause 1i5.—~The changes made in section 188 are explained in the muin
report. '

Clause 116.—01 the two alternative forms of section 1884, the Eastern
Bengal form has been adopted.

Clause 117—The Patni Talnk Regulation deals with Zkhudkast or
resident raiyats, and not with occupancy raiyats. All cccupancy raiyats

are not therelore protected in the event of the patni taluk being sold up for
arrears of rent. It is proposed to remedy this by an amendment of section 195,

Clause 118.—This clause makes formal drafting amendments in regard
to certain references in the Act.

Clause 119.—This clause substitutes references to the present Code of
Civil Procedure for the references to the previous Code contained in the
present Act.

Claugs 120.—This clause makes certain formal re-arrangements in
sections 3 and 148. .

Cluuse 121.—Vide note on clause 34.
Clause 122, —This amendment is consequential on claunse 26,

Clause 123.—In view of the hardship that may be ‘caused to tenants
holding on produce rents if they are called upon to pay up the rent for
three years at one time, it iy proposed to limit the period of limitation for
rent-snits in such cases’to one year. An error in drafting in the omission of
the word “ tenure ” bas also been corrected.

Clause 124.—In view of tho proposal to make landlords’ fees on transfer
recoverable as rent, it is proposed in this clause to apply the period of
limitation in the case of rent-suits to such fees from the dates given in the
clause. ’

Clause 125.—Sub-clause (I) introdnces a necessary change in the date of
the Indian Limitation Act.

By sub-clause (2) it is proposed to enact that the time spent on the
execution of a decree for rent on a sale which is subsequentlr set aside on
application shall be excluded from the calcnlation of the period of limitation
for the execution of such a decree.
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Note of dissent by Raja Ban Behari Kapur Bahadur, C.5.1,

Iregret I um unable to agree with the principles apon which the
proposed legislation has been based, not to say I am at variance with most
of the details arising out of the applications of these principles. In view of
my wholesale disagreement with the main purpose of the Bill I feel called
upon to give reasons for iny disagreement specially seeing that my connec-
tion with this piece of legislation is likely to end here. ‘

2. The history of occupancy rights as has been stated to be in para-
graph 4 of the Report has not in my opinion been correctly recited. Before
the Rent Act of 1859 Bengal was aware of only two classes of raiyats—the
khodkast and the paikast. -The khodkast raiyats were resident and here-
ditary cultivators of village lands and the paikasf raiyats were non-resident
caitivators. The resident cultivators were not liable to be ejected on the
sale of the superior estate or tenure for arrears of rent while the non-regident
cultivators were. Both sorts of raiyats however held their lands while they
paid the rents. There waa therefore no raiyat with a right of occupancy as
the expression has now come to be understood. Occupancy raiyats in a
sensge akin to its present meaning were first created by the legislation of
1859 and ander that legislation in order to acquire such a right a raiyat bad
to hold the same land continuously for 12 years and that again only so long
a8 he paid the rent payable on account of tbe same. Of course this right
could only be acquired in_communal lands and not on the proprietor’s
desmesne land generally known by the names of Sir, Khamar, Khamat, etc.
Then came the legislation of 1869 which did not inake any material cbanges
in this respect. Lastly came the Act of 1885 in which this right has been
macde much more elastic and to the advantage of the raiyat. Up to this time,
and even to the present day, occupancy raiyats’ holdings have been held to be
noa-transferable without the landlords’ consent, in the absence of any
established custom or usage. The reason of this rule is obvious to any one
who pretends to have read even cursorily the literature that preceded the
Pormansant Settlement of Bengal. That literature is voluminous. Any one
who will dare attempt legislution on the gnestion of the relation of landlord
and tenant must not risk the task without being a master of the revenue
administration of Bengal from the earliest times to the present day. The
Permanent Settlement of the Revenue  of Bengal was based upon the then
existing assessment derivable from the cultivators of the soil at the time,
and as the Government revenue was fixed in perpetuity it ' was thonght
quite fair and reasonable to legislate for the fixity of the rent of these
raiyats who have been described in the Revenne Sale Regulation of Bengal
as tsémurart raivats. The lands not under cultivation at the time were
made subject to the revenue assessed on the estate as a whole, leaving the
profits of such lands to the proprietors, as they could be made profitable
only by the employment of their capital and labomr. Oceupancy raiyats
therefore must have come out of those who were brought upon these lands
by the proprietors, and evidently the capitul must have been found by them
and it is in the nature of things to suppose that the cultivators contributed
their lubour and the proprietor found the funds under a contract which
completely regulated the relation between them. This contract has been,
from time to time, interfered with by Jegislation and the occupancy raiyat
has been created without proper regard to the fact that the proprieter’s side
of the question has not been dealt with with the care it deserves, and the
present legislation aims at the last stroke to the proprietor’s interest in the
land for which he has been spending money since the Permanent Settle-
ment. *

3. - The proposed legislation attempts to make the holdings of occupancy
raiyats transferable without the landlords’ consent and 25 per cent. of the
price is made payable to the landlord as a solatinm. This question of
¢ransferability of ococupancy holdings has a close bearing with the guestion
of the conferment of occupancy rights to under-raiyats. My views on this
most important question I have fully set out in Paper No. 52 (see Extract A
at end of note).

4. Then I come to the question of commutation. In my view the prin-
ciple of commutation should mnot at all find a place in the Bengal Tenancy
Act. The system ol payment of laboar by produce not only condunces to
the advantage of the landlord but it is & source of general well-being to
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tLe country at large. Even at the present day in large parts of Bengal the
system of barter is not unknown, and paymeunt of service by land isna
jnstitution which prevails iv the most enlightened purts of the Province.
In every village in the country barbers, washermen, potters, ferrymen,
paiks, carpeaters, blacksmiths, etc., are paid by land and sometimes in kind.
Cultivators of land similarly have been puid aad are’ paid for their laboar
in kind. Thuse caltivators are not tenants but mere labourers. The detinis
tion that has been attempted in clause 3 of section 3 is therefore not only
uncalled for, but a great infringement on the rights of the owner of the land.
This definiton fails to take account of the wvariety of circumstances that
contribute in particular cases to the creution of the contract betweeu the
labourer and the owner of the soil. One instance out of many may be
noticed here by way of illustration. Suppose a cultivator answers the defi-
nition entirely, but a farther incident turns up to the effeet that the owner
of the soil supplies the manure or the cost of irrigation. Would the cultivator
still be a tenant though he provides the ploughs, cattle and implements of
agriculture ? I can conceive a variety of other circumstances that ig likely
to control this sort of contract and I make no doubt that these and other
varieties do exist in the country, complicating necessarily the problem bet-
ween the parties. A definition on the line suggested should not therefore
be attempted. The question shoald be left entirely to the courts that may
have to deal with any particaular case. What I particularly object to in the
definition as drafted is that it bas been given retrospective effect from the
first day of November 1922, a principle shocking, to say the least of it, to &.
legally constituted mind. On the faith of the legislation as it at present.
stands extensive and far-reaching contracts have been brought to being, and
these contracts are being attempted to be done away with by one thrust, as
it were, of the assassin’s dagger. Retrospective legislation, if deemed at all
required by circumstances, may be made to take effect from the dute of
introduction of a Bill in Council and not earlier. If comnmutation as con-
ceived in the Bill be at all adopted.itshould be the earnest endeavour of all
right thinking men to give the law effect at least 3 years after the legisla-
tion. Full reasons I have given in Paper 60 (see Extract B at end of note).

5. I do not approve of the principle of compulsory appointment of a
common: agené to receive notices of transfer of tenures or holdings and
the fees payable in respect of such trinsfers. It is common knowlege that
in a small eslate or tenure there are sach a number of-co-sharers that their
profits are insignificant and on occasions the property is a losing concern.
Further, the common agent is not likely to be a person who can be entirely
depended on. Suits for accounts of money received by him will not be few
and the cost likely to be incurred in such suits compared with the gain will
be prohibitive. The appointment of 2 common agent then will be tanta.
mount to a compulsory transfer of the fee without consideration and an
expensive luxury to.petty landholders. The compulsory appointment of
a common agent seems to me a very grave innovation sought to be
introduced into the law, and the more I have thought over the matter
the more have I been convinced of the mmischievousness of the proposed
measare. The practical effect of this will be that by fur the greanter portion
of the landlord’s fee will in the end be forfeited to the Government.
Various other objections to this proposul may be put forward, but I do
not think I need encumber this note by such dilatation. In short I am
absolutely opposed to this proposal. In my opinion the procedare at
Ppresent in force in the case of transfers of permanent tenures and holdings
at fixed rates may be adopted for the cases of transfers of occupancy hold-
ings as well. Objection bhas been made to the present system on the score
of the Collector’s office being overworked, but the machinery proposed in
t2e Bill will not enly be an equal source of over-work to the office concerned
bat will also be bardensomely expensive to the poor raiyat, considering
the trouble he will have to go through and the various sorts of expenses,
legitimate or illegitimate, he will have to incar, added to loss of work and the
time he will have to wait upon the officers dealing with his case. He will,
to avoid all this troable, expense and loss, gladly agree Lo the payment cf a
small percentage for the upkeep of an establishment to send on the notices
and the fees to his landlords. T

6. With regard to co-sharer tenants, it has been assumed that any land-
lord may reasonably be expected to ascertain the owners of 3th share of
any tepaney under him. This agsumption does not represent the real state

-of things. Suppose the raiyat of an occupancy holdinz is a Mahomedan or
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an Indian Christian. The wives, sons, daughters and even distant kindred
may be among his heirs and a large number of these heirs may be non-
resident of the village. Similarly, of & Christian raiyat goverved by the
Indian Succession Act. His heirs may be many, gnd many of them again
may be non-residents of the village. ‘I'he landlord may of course go upon
the land of the Lolding and may ascertain who among them are in actual
caltivating possession, but it tarns out more often than not that the persons
in possession only form an insignificant portion of the whole. How is the
landlord to shape his course for » rent suit? The whole legislation seems
to be based upon the assumption that the whole duty of ascertaining the
body of raiyats of all the holdings in his estate or tenure entirely and un-
compromisingly lies on him, as if the raiyats have no duty by their landlords
with regard to the conveyance of inforination of successions to the landlord.

7. 'Tosum up the position of the landlord and the raiyat under the
proposed legislation —

THE LANDLORD.

(@) The right of vetoing a transfer made withont the previous consent
of the landlord is sought to be snatched away from him and a right of so-~
called pre-emption is proposed to be thrast instead. The price to be paid
for this sham of a right is the loss of 25 per cent. of the consideration money
that the landlord would otherwise have got. The penalty for objecting to
a trausferee on personal grounds is the payment of a further 10 per cent.
from the landlord’s own pocket,

(0) In the case of a transfer of an occupancy holding, the 25 per cent.
of the consideration money hitherto paid as the landlord’s salams will
recede and recede until iv will altogether vanish like smoke into the air.
An instance may be tukeu. A holds 20 bighas for Rse. 30 as annuoal rent.
His net profit after deducting the rent and expenses of cultivation is Rs. 5
per bigha or Rs. 100 in all. ‘A sells the land to B and gets Rs. 100x10=
Rs. 1,600, of which the landlord will receive 25 per cent. or Rs. 250. Now
that occupancy right is proposed to be couferred on under-raiyats A wounld
sublet to B for Ra. 4} as rent and realise from B a salami of (Rs. 100 - Rs. 10)
x10=Rs. 900, of which the landlord.would get nothing. Subsequently A
sells to B or to somebody else and gets (Rs. 40— Rs. 30) x10=Rs. 100. The
landlord receives Rs. '3%==Rs. 25. Thus the landlord’s portion dwindles
from Rs. 250 to Rs. 23 or from 25 per cent. to 2'5 per cent., which may be
made to vanish altogether if & nominal sab-lease is first created and then a
few days after a sale is effected. :

(¢) In case of snrrender or abacdenment the landlord cannot bave the
benefit of taking into his khas possession and under his own cultivation
uny portion nf the holding the raiyat held under his own cultivation, simply
- becuuse a microscopic portion of the holding happened to have been sublet
to an under-raiyat with occupancy right. '

(@) A landlord does not often mean a big landlords *Small fry’ are
more numerons. The inclusion of a bhagdar in the category of a tenant
coupled with commutation will either compel the ‘small fry’ to hold the
plough himself or to find himself deprived of livelihood for himself, family
nnd dependants.

(¢) However samall the laudlord may be, he must have the luxury of a
common agent if he bappens to have co-sbarers. ‘I'his means that the larger
the number of co-sharers and the smaller the income, the greater the burden
of 'maintaining- a common agent. In fact the one principle pervading all
throungh the Bill appeara fo be that the tenant has no duty by his landlord,
and that however hoarse the landluird may cry the one invariable response
is “ go to Court,” a procedure which cannot be beneficial to the raiyat in the
long ran,

THE RAIYAT,

(a) As soon as a raiyat sublets he steps into the shoes of a landlord and
makes himself subject to all the disabilities set forth above in the-case of a
landlord. He would no longer be his riyati-self, au object of sympathy and
protection. ' :
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{b) With occupancy right conferred upon under-raiyats and inclusion
of bhag-chasis in the class of tenants the mahajan will no longer have the
same interest in purchasing raiyati holdings as he now hus. But it should
not be forgotten that the maligjan is an essential element in Bvngal social
economy. The effect of the proposed legislution will be in the direction of
reducing the value ol the raiyati holdings and in reducing the raiyat's
credit, -

(¢) A raiyat who caltivates his own lund will not dare, even under
temporary pinch of circumstances, either to sublet or to let out in bhagy-chas.
With his credit reduced or gone his capacity to tide over difficulties will
also diminish.

(d) The raiyat's time will be divided between the Registration Oflice,
the Civil Court, the Collector and the landlord, leaving him very little time
and funds to devote to cultivation. ,

In short, the effect of the proposed legislation will be enormousty to
increase litigation rather than diminish it, and to impoverish both the
landlord and - the raiyat. The Bill, if passed as it is, will prove un ill wind
that would blow nobody any good.

8. I wow propose to give my views clause by clause.

Bill Clause 3 [ Sec. 1(3)].—In section 1, sub-gection (3), the sub-clause (4)
ag proposed should be omitted as -there is no reason why tenants holding
agricultural lands within municipalities should not have the benefit of
the Act, specially in view of the fact that the expression * homestead ” has
been defined in the Bill. .

" Bill Clause 6 (a) {Sec. 3]1.—The expression “occupant of land ” is very
vague and it is not understood why it has been introduced seeing that the
tenancy legislation should deal with landlords and tenants only. :

The addition proposed to Clause (3) should be omitted for reasons given
in my note (Paper No, 60).

Bill Clause 5 (d) [Sec. 3].—As I am against the proposal of conferring
occupancy rights upon under-raiyats, vide Paper 60 (see Extract B at end of
note) the proposed insertion should not find place.

Bill Clause & (¢) [Sec. 3]-~The words “or under-raiyats* should be
omitted for reasons stated above,

Bill Clause & ( f)[Sec. 3].—1 am opposed to the principle of changing the
village anit of the Revenue Survey, vide Paper 51 (see Extract C at end of
note).

Bill Clause 6 [Sec. 4].— In section 4 as proposed the words * held for ever ”
should be substitnted for the words “not held for a limited time”
Paper 51 (see Extract D at end of note). Clause {iii) of the proposed section 4
 should be omitted for reasons given in Paper 60 (ses Extract B at end of
uote). ’

Bill Clause 11 [Secs. 12—15].~The proposed changes will prove a
fraitful source of litigation, while they serve no useful purpose. The
present law regarding the payment and transmission of the lundlord’s fee is
working smoothly and can be further simplified if the registering officer
se:rt‘;les _éhe notice and transmits the landlord’s fee without the intermediary
of the Court.

In the case of succession the wording of seetion 15 of the present Act
may be retained. In the case where there are several Jandlords the money
shall be transmitted to and the notice shall be served upon the co-owner
landlord named by the transferor, and the landlords among themselves may
adjust accounts either amicably or through Court.

A new section as suggested in Paper 51, page 2 (see Extract E at end
:)f note) shonld be added as no provision has been made regarding temporary
enures. :

Bill Clawuse 17 [Sec. 18C].—The process of claiming the fee will swallow
the whole amonnt of fees and something more, not to speak of the troubles

the operation wijll entail. It would be cheaper to deny one self the fees
altogether tha%mpt at their realisation.
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Bill Clause 19 { Sec. 22].—If the right of occupancy is not conferred on
under-raiyats certain corresponding chauges will have to be made in this
section. '

Bill Clause 22 [Secs. 260), 26K].—Provision should be made for the
transinission of the landlord’s fee by money order either by the registering
ofticer or the Civil Coart, as is at present done by the Collector. The
procedare suggested for the transmission of the landlord’s fee on the sale of
tenure should be adopted. It may be noted that provision has been made in
section 261 for the transmission of the landlord’s fee in case of the sale
in execation of a decree by Court. There is no reason why similar procedure
should not be adopted in the case of a private salay

[Section 26 F.]—The apportionment of rent that may be required to be
made in certain eases for computing the landlord’s fees should not be bind-
ing upon landlords, and a provision to that eflect seems called for.

{Section 26G.]—The deposit is required to be mgde at the time of making
the application or within such period as the Court may fix. It is not under-
stood how these two alternatives can be brought into practical gperation:
T'he first alternative should be deleted. -

The landlord should be accorded the advantage of the 25 per cent. made
payuble as landlord’s fee in case of a transfer, and as a solatium to the irans-
foree the compensation the landlord may have to pay shounld not exceed 5
per cent. of the consideration money, as provided in the case of sale under
the Bengal Tenancy Act, the Civil Procedure Code, ete. .

Bill Clause 25 [Sec. 40)—Commutation should not be on the rent
“actunlly received” but on the rent ** actually payable” by the tenant.
This section should not be made applicable to raiyats holding at fixed rates,
and to under-raiyats bolding at fixed rents. The provision regarding instal-
ments of premium should altogether be omitted as instalments would be
tantamount to depriving the landlord of the solatinm that the Bill pretends
to give bim,

- I am altogether opposed {o the principle of réduciug rent for a premium,
vide Paper 60, pnge 5 (see Extract B at end of note).

Bill Clause 28 {Sec. 48].—A provision should beadded to secticn 48 to
the following effect i—

“ Provided that the under-raiyat is a settled raiyat of the village. This
section shall come into force three years after the passing of the Amending
Act” -

Bill clauses 34 and 35 [Secs. 57 and 58).—Sections 57 and 58 of the present
Act should not be interfered with. The proposed changes unnecessarily lay
great burdens upon the landlord without any corresponding benefit. The
fee now payable by the tenant should be maintained to cover the additional
cost of the landlord, seeing, moreover, that any co-sharer tenant may
demnnd a statement of account and this may entail the preparation of as
many accounts as there are co-sharer tenants, whether they choose to pay
their rents or not. - . ]

Bill clause 44 [Sec 69).—The words proposed to be omitted should be
‘yetained if the provisions regarding distraint be decided to be retained as in
my opinion they should be. .

Bill clause 45 [Sec. 73).—This section should be retained to avoid
difficulty in the case of a sale effected close upon the sun-set day.

Bill clause 47 [Secs. 768 and 79].—The word “suitable” sghould be.
retained as meaning suitable to the holding.

Bill clause 48 [Sec. 76]—"The provision for the purpose of providing
drinking water for the tenant or his family seems nugatory, as no snch tank
"can be excavated on a small plot of land. On the other band it will become
a source of nuisance. If any concession in this respect be accorded to the
the raiyat it should be in the shape of wells.

Bill Clause &4 [Sec. 85].—The proviso proposed is unnecessary if my
suggestion in Paper 51 pn sections 165, 166, 167 and 168 (see Extract F at
end of note) be accepted. On principle the proviso should not be made appli-
cable to nnder-raiyats holdings entered into by registered instruments before
the 1st of November 1922,
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Bill Clawse 55 {Sec. §64).—This section seems not to be clearly wonled
and as it stands it seems to add nothing to the present law. On the contrary
it introduces a good deal of confusion igto the present luw. Sub-section (2)
should therefore be omitted.

Bill Clause §7 {Sec. 87A}.—The proposed section ¥7A. seemd inequitable.
Suppose there is a holding consisting of 20 bighas held by an occupancy
raiyat on an annual rent of R« 10, He sublets 1 bigha cut of it to an
occupancy under-raiyat at an annnal rental of Re. 1. The raiyat abandons
the holding. The effect of the proposed amendment wouid be that the
uader-raiyat’ will be entitled to purchase the complete occupuocey right in
the holding ou payment ofRs. 60 only to the landlord, i.e., he gets 19 highas
for Ra. 60 only. * In the supposed case if a non-occupancy under-raiyat held
12 bighas on a rental of Rs. 24 the occupancy ander-raiyat of I bigha will be
entitled to oust the non-nccopancy uuder-raiyat, and will have the whole-
holding for Rs. 60 only The most equitable provision should be such that
the landlord may reap the benetit of the abandonment and the occupancy
under-raiyat may not be prejudiced thereby, which is to say that he wiil
retain his portion of the holding as an occupancy under-raiyat on payment
of a fair and equitable rent to the landlord, in which case his status will be
raised from an under-raiyat to a raiyat.

Bill Clawse 63 {Sec. 994].~~The legislation proposed in this clause seems
uncalled for. 'There are a very large number of estates and tenures the
rental of which does not cover the reveunne or reut payable for the same and
the pay of an agent. The proprietors or the tenure-holders as the case may
be do the work of collection themselves. The compulsory appointment of
a comtnon agent for such estate or tenure would be an absolate infliction on
them.

Bill Clause 90 [Sec. 146 B].—" Befove the trial of the suit has commenced '
should be substituted for the words “ before the hearing of the suit hus heen
completed.”

Sub-section (3) secros to have been based upon a misconception, to the
effect that the sale was initially as if it were a'sale in execution of & money-
decree und the auction purchaser did not pay the full market value of the
holding, though this result transpires only after the suit or proceeding in
which the question has been litigated. This sub-section should be redrafted
80 that the parchaser shall not have to pay any additional amnount, while the
aggrieved co-gsharers should participate in the purchase money according
to their shares. ' '

Bill Clavse 94 [Sec. 1484).—No provision seems to huve been made for
the cuse where some of the co-shurers may combine with the tenants to oust
% certain co-sharer whose name therefore is not at all brought out before the

ourt. -

~ Bill Clause 95 (Sec. 153)—1n the proviso proposed the words “ from the
decree or order in which no appeal lies ” should be deleted. 'The procedure
in rent snits is a summary procedure. The Court takes only notes of
evidence and does not record the evidence in exlenso. The appellate Court
therefore is often unable to make a proper estimate of the evidence and
therefore the decision on a question of titJe is generally uneatisfactory. But
if a regular suit for establishment of title is broaght the Court is bound to
record the evidence in exlenso and the appellate Court is in a position to
make a proper estimate of the evidence.

Bill Clause 98 [Sec. 1584].—The amendment proposed to sub-section (2)
of 158A seems uncalled for specially in view of the fact that the words
“and in which such record is maintained ”-in sub-section (I) are omitted.
It will moreover only hamper the band of the Local Government.

Bill Clause 102 [Sec."161].—I am quite agreenble to the legislation
proposed in this clause with the rider that the sale in execution of decree
for arrears of rent to which the person in adverse possession is not a party
will carry the whole tenure or holding, including the interest of the person
in adverse possession.

Bill Clause 109 [Sec. 178].—Section 178(e) requires farther consideration.
There may be circumstances in a particalar case which may justify a
landlord in being.entitled to a higher proportion of the gross produce.
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Bill, Clause 113 [Chap. XVA)].—The word “ hybrid” in hybrid tenures
may be replaced by the word *“anomalous.” "This soction aims at giving -
rights to tenure-holders which they do not possess under the present law
and at depriving the landlords of rights- which they do. It should always
be remembered that these rights ure the offspring of the present law and the
parties entered into contracts which are the basis of these rights with a fall
knowledge of the position as the law conferred upon them. Rights thus
created on the faith of the existing legislation should not be disturbed before
giving the parties sufficient timme, say 3 years, to adjust their relations. '

The power to extend the section by idotification to places other than
Rangpar should not he conferred upon the Local Government, as several
matters and circumstances may bave to be discussed before such power can
be used and as the proposed section will be discussed in Council before it
can be enacted into law the matters and circumstances concerning other
pluces should slso be similarly discussed in Council before its extension.

Bill, Clause 114 [Sec. 185].~The reference to sub-section (2) of section 29
of the Limitation Act does not seem to be clear, ' '

Bill, Clause 117 [Sec. 195 (e)].—Khodkhast raiyats are resident and
heriditary cultivators of a village, while an occupancy raiyat may reside in
one village and cultivate land in another. The expression Khodkhast
raiyat cannot therefore include all occupancy raiyats., ‘The law as it stands
should remain.

Extract A.

Al the landlords object to under-raiyats being given occupancy-rights, and it may
be said that the landlords objeet very rightly., Restrictions on enhancement of rent
result in sulinfeudation as long as there remains sufficient margin of profit and
compstition for land. Subinfeudation again oreates problems of status. A dual status
is sure to lead to legal complications, andis prejadicial ¢o the intereais of the landlord
a3 well as to those of raiyats. Apart from the objections raised by the landlords
8 tenancy ut ite inception is a matter of contract between the lessor and the lessee. The
oharacter of the tenancy and therefore of the contract should not bhe changed without
the consent of the parties. Nor does it change by lapse of time. In the long rum
presumptions ag to tenures and holdings will have to be extended to raiyats and under-
vaiyats, The Secretary to the Committee rightly observed that it wae undoubtedly
neoessary to discourage the sub-letting of the whole holdings in substitution for transfer,
No oceupancy-status need be given to under-raiyats,

Extract B.

Among the most importunt feataurss of the proposed amendment of the Bengal
Tenancy Act are the conferment of the right of transfer of their holdings to occupancy-
raiyats and conferment of the right of occupancy to under-raiyats. These two apparently
distinet subjeots are so closely connected with each other that I proposs to deal with them
togsther, .

“Thoae who advocate the cause of cocuapancy-raiyats want to make holdings with
oocoupanoy-righta fresly transferable, and by 8c doing they believe that they are making
such raiyats owners of property, their right of tramsfer not being dependant mwpon the
landlord’s pleasure, Appurently this is giving them 3 substantial interest in the land in
one sends, and thie may have the effect of raisivg them in their own estimation, they
being regarded as having. entered the class of the landed interest of Bengal. But this
question needs must go with the other proposition by which it is intended to give under-
raiyats right of cocupauncy in the land held by them nnder occupancy-raiyats. To give a
conorate example, supposs A, an occupancy-raiyat, holds a holding of 50 dighas bearing a
rountal of Ry, 100. He wants tosell it, In the present state of the law under-raiyats
having no occupancy-status, the holding may be regarded as in the direct cultivating
possession of the raiyat. Ia these cireumstunces, suppose (and this supposition is a
moderate one) the price which each bigha will fetch is Rs. 109, 'The price would
thus come to Re. 5,000. The purchaser will have to pay Rs. 1,250 to the landlord as the
landlord's fee, and this he will deduct from the price. The occmpancy-raiyat thus gets
Ra, 3,750 for his holding. Now ithen the proposed law gives right of occupancy to
under-raiyats, and suppose the holding ie sub-let to under-raiyats fetching s rental
of Ra 150. Upder-raiyats having right of oocupancy cannot be ejected by the
purchaser, snd under this circumathnce what would be the price of this holding?
The income is Ra. 50 a year, and at 20 years’ valuation the price wonld be
Rs, 1,000, out of which the superior landlord gets Rs. 250, leaving Rs. 750 only to the
raivat. Now, I ask which position would the raiyat prefer ? He would certainly prefer
his present position rather than be rained by accepting the position the law now proposes
10 olffer himn. The conferment of occupancy-right to under-raiyats has thus the effect of
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considerably reducing the value of occipancy-holdings; @ fortiori, therefore, it will
fetch less value in the case of mortgage. Another circomsisince may also bs here con-
gidered. Many persons have paid considerable sums unpon the faith of the existing law
that ander-raiyats are ejectible. Would it be at all fair to these people to reduce the
value of their property by one stroke of the pen ? If you give the right. of free trausfer io
the occapancy-raiyat, do not give right of oconpancy to the under-raiyat, for in giving this
right to the under-raiyat you only ruin the oconpancy-raiyat. Further, the proposei
amendment materially trenches upon the superior landlord’'s rights as his income will
be materially eurtailed-—

(1) by giving the occupancy-raiyat the right of free transfer ;
(2) by giving the pnder-raiyat right of occapancy in the land held by him,

By the first he is deprived of his right to make the transferred holding %has ; by the
g2cond the pittance of landlord’s fee on transfer of an ocoupancy-holding is greatly
redaced. '

2. It may be #aid in answer to the above observations that the proposed enactment
does away with the limitation of rent of under-raiyats, leaving the parties to fix as hizh a
rent a8 they may choose npon the under-raiyati holding. But it should be considered
that, however high the rent may be fixed, it can never reach the price of the paddy that in
likely to be grown on the land. The above observations therefore equally stand good
even in the case of the abrogation of the sections regarding the limitation of rent of
under-raiyats.

Then I have a word or two to aay on the proposition that a raiyat at fixed rate of
rent should be given the status of a settled raiyat where he complies with the require-
ments of section 20. Indeed the same difficnlties will arise as in the case of the confer-
ment of occupancy-right to under.raiyats even in this ecase. Buppose A, a pulnidar,
lets out certain lauls as & mokrari mourasi holding to B for a big salamié on a nominal
rent or to a near relation of his for 8 nominal rent as is not unfrequently the case, In
case of the pafni being sold under Regulation VIII of 1819, the purchaser gets it free of
ail encumbrances created therecn by the defaulting putnidar. In the present state of
the law, this mokrari being an incambrance is ipso facto annulled by the sale, but as
occapancy-right may be acqnired by the raiyat being a wsettled raiyat of the village, he
cannont be ejectrd and the purchaser is only entitled to the mominal rent reserved, It
may be argued that he may enhance the rent under the provisions of the sections relating
to the enhancement of rent of occupancy-raiyats. It is submitted that these provisions,
for the most part, will not apply to snch cases, especially as the shapter om occupanecy-
sraiyats deals with a special elass of raiyats and not the other classes, viz., raiyats at fixed
rates or non-occupaney raiyats or under-raiyats, and this brings me to the case of the
peneral scheme of the Act, The Bengal Tenancy Act, 8s it at present stands, divided
raiyats into certuin classes and theao classes are exclusive, one separate chapter being
allotted to each to prevent confasion and overlapping. An amending Actshould keep
the original scheme intact and only introduce amendments consistent with the scheme of
the original Act. Simply because occupancy-right is conferred upon raiyats at
fixed rates and under-raiyats, only a8 ah iocident, that does not make these
other clusseBe occupancy-raiyats attracting all the provisions of the chapter on
occupancy-raiyats to these classes. These classes of raiyats should be treated separately
and exclusively of each other ag has heen done in the main Act. The High Court
no doubt have held that, under certain circumstances, & raiyat at fixed rates may acquire
occupancy-right, but that does not mean that all raiyats at fixed rates will acquire
occupancy-right, a8 ia sought to be given by the propnsed amendment, and further that is
no reapon why this decision should be given legislative eoffects, if the general policy of
land legislation of the Government does not agree with the view ; rather than give
occupancy-right to raiyats at fixed rates, a provision should be made to avoid the effect
of the High Court Ruling, viz., that raiyats at fixed rates shall have no occapancy-rights.
This creates no hardship on the raiyats at fixed rates, considering that this provision will
apply only to raiyats at fixed rates croated by contract between the raiyat and the land-
lord for the time being, Raiyat's holdings existing from the time of Permanent Settle-
ment are saved both by the Revenne Sale Law und as protected interest by the Bengal
Tenancy Act. The suggestion is made only to prevent the consequences fiowing from the
settlement of rent at an abnormslly low rent for some counsideration of which the
purchaser at revenue or rent sale cannot possibly partake,

3. Then I propose to discuss the question of commutation under section 40 of the

Act. Mr. McAlpin has written a learned and elaborate note on the question of

commautation regarding bhagchasis, bhagdars, burgodars, bataidars and adhiars, 1

regret I have not been able to follow the arguments he offers in the cause of the

burgadars, bhagchasis, etc. Shortly he contends that the classes known in the different

parts of the province as bhagchasis, bhagdars, burgadars, bataidars and adhiars should be

-classed a8 raiyats and should be accorded all the rights and privileges of raiyats. In
advocating their cause he zeems to take it for granted that the various names given above

are but aliases of ove and the same class of persons, _This, I think, is not a very accurate

statement of the real position. Bengal is a large country and it is well known that

(;ifferent local customs prevail in different districts, nay in different villages in the same
istriet.
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I should think that each case will be governed by its own merite and the Civil Court
will give the burgadar, or by whatever name he may be called, the statas of a raiyat if
the evidence justified the conciusion and will not give him that status if the evidence in
the case led otherwise. The notes on pages 4, 5, 19 and (4 of Mr, Sen’s work on Bengal
Tenancy may usefully be referred to on this subject. '

. Then to come to the rulings referred to by Mr. McAlpin, viz.,—

14 C. W. N. 629
23 C. W. N. 614
19 C. W. N. 1,205
21 C. W, N. 505

Upon a close study of the first oase I find that the plaintifi’s case was that the jole
“had been taken in burga settlement by the principal defendants™ and the case was
brought in the S8mall Canse Conrt. This case would lie in that Court only if the defend-
ants were not the pluintiff's tenants, otherwise it would lie as a rent suit in the regular
Civil Court. The plaintiff, therefore, evidently urnderstood that the bdurga settlement
was only a luboaring contract. The defendants pleaded that “they had never taken a
burga eettlement of the plots in question.” Thus the parties agreed as to the meaning of
the expression * durga settlement ” and the defendanta wanted to get rid of this liability
by altogether denying this settlement. - ‘Fhe Small Cause Coart Judge in reporting the
cass to the High Court said, and paid distinctly, * the term -burgadar in this diatrict i
ordinarily understood to mean a cultivator, who, under the terms of the contract, is a
servant or a labourer under the holder of the land.*® We thus come to this position—

(1) burgadar in the district means a servant or labourer ;
(2) plaintiff says the defendants took a durga settlement.

: the defendant was a servunt or labourer.

o~ the cage lay in the Small Cause Court.

This case, therefore, shows that the word * burgadar ® in the district of Paima
does not connote & tenaney. A burgader in Pabna cannot then be given the statne of &
raiyat.

The second case, that reported in 23 C. W.N. 614, went upon the terms-of the
coutract, and thus supports my view that the agreement betweén the parties must govern
the relation, .

Mr. McAlpin says that the tenancy was a dhankgrars tenancy. This is more than
I can say in the teoth of the finding of the High Court. The High Court says it was
not & tenancy but a labouring couiract. It wowld thag be unava.ih‘ng to persist in
calling that a tenancy which the High Court has called a labouring contract.

The third cuse, that reported in 19 C, W. N. 1,203, also supports the view I entertain,
viz,, the evidence in the ease governs the relationship. The Judges say the question, which
i raised, is whether the adhiar is a tenant or a labourer, If he ia a temant, then his
possession would be protected under section 9 ; if a laboarer, it would be otherwise. In
the first place there ia no aifidavit before us that an adhier in this part of the counfry
means & * labouren™ and not a * tenant.” There ia, on the contrary, a statement in the
affidavit that the land wus let out to the plaintiff as © adhiar, ® which term is appropriate
to the existence of a tenancy. The various books npon the subject which were referred:
to show that very largely an adhiar is a “tenant.”” The expression * very largely”
olearly implies that in some cases, at any rate, an adhiar is not a tenant, Thue the High
Court upon the evidence in the case came to the conclusion that the adhiar in that parti-
cular case was a * tenant."

I come lastly to the last case referred to by Mr, McAlpin, viz, that reported im
21 C. W. N. 505. Mr. MoAlpin quotes a portion of Teunon, J.’ judgment. The Senior
Judge Fletcher, J., maid:—-* Bhagchasis are persons who cultivate land rendering a
share of the produce to the landlord. They may or may not have any interest in the
land, but are not hired servants, ete.,” This means, where one has an interest in land, he
may be a raiyat ; where one hae not, he is not s raiyat. This case again supporta my idea
that local custom or sgreement is the governing element in every oanse. Teunon J.'a
statement quoted by Mr, MoAlpin is also based upon the evidence given in the case. We
generally find loose language nsed in describing legal relationship. This should be
oarefully avoided. Where the burgadar sccording to the local custom or sgreement is &
tenant, the other party would be the landlord ; where, however, according to local custom
or sgreement he is not a tenant, the other party cannot be described as the [andlord,
The language used must strictly conform to the exact legal reiation that subsists between
the parties whether by lo cal oustom or agreement. Loose langnage, even in high judicial
utterances, is at the bottom of much misconception in the appreciation of legal
relationship. :
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Regarding burga system, Mr. MoAlpin prefers threa grouuds for his proposition,

He says—

(1) That * burga ie an uneconomical and wasteful method of eultivation. The tenaut
does not trouble to cultivate the land as well as his cash-rented lauds.” Now this muy
bappen where he cultivates both sorts, but where ald hia lands are held by him under
the burga aystem, this apprehension bhaa no place, Mr. McAlpin means, as I understand
him, that such lands are deterioratingin productive power. To examine this ground a
little closely, if these lands are deteriorating in productive power, the owner is the
loser, the burgadar’s loss is confined to the particular year in which he does not properly
cultivate the land and his losa is due to his own mneglect, while the lose to the ewner
is more permanent than his and due to the lurgadar's fault, If the owner notwith-
standing the loss chooses to have his land cultviated by such a cultivaior, there is no
help for it. Buppose the owner chooses not to let out the lands at all and keep all
fallow. Neither the law nor anybody can prevent hie doing that. The cultivation by
a burgadar is less uneconomical than leaving the lands aliogether uncultivated, If the
law givea to the burgadar the rights of a raiyat, the result in all probability will be that
the owner will only eultivate by his own plough or by hired labour so much of his lands
as will fetch the produce he would have got by having all his lands cuitivated by burga-
dars together with the cost of cultivation, and will leave his remaining lands altogether
uncultivated, If{ will thas be seen that the btrga system is likely to prove less uneco-
nomical than the other course. Tc consider the question from the bdurgadar's standpoint,

“if the owner takes the course supposed snd leaves a portion of his Iand fallow, the result
to the bwrgadar will Le that he and his family will have to go without the means of
livelihood which he would have derived by cultivating the lands on the burga system,

(2) That * it iz extending.” There i# not only no harm in the extension of this
system of cultivation, but it is conducive to the general prosperity of the country, Peopie
who cultivate on the durga system secure their means of livelikood, while otherwise the
owner cultivating a sufficient portion of his lands and leaving the rest fsllow for the year,
the burgadar is deprived of livelihood for himself and family. The burga aystemn thus
helps more the burgadar than the owner and so conduces to the welfare of the landless
class.

(3) That * there ia a growing endeavour to try and get burga lenanciss regarded an
labouring contracts,” There is no such endeavounr ; where the burgadar is a tenant, he
gets his rights as such; where he is uot, he cannot get a tepant’s right. Whero the
burgadar by the terms of his contract is u tenant, the setilement may bhe styled a
tenancy; where he is a labourer, there is no tenancy., To indiscriminately describe burga
cultivation as burga tenancy is & misuse of lunguage which should be carefally avoided in
formulating legal conceptions.

Mr. McAlpin wants to enact & presumption in favour of the specific classes called
bhagchasis, bhagdars, bataidars, burgadars and adhiars being considered tenants with
the proviso that they are not dependent upon the lessor tor the gupply of the implementa
of cultivation of the land. In the first place, the presumption would be most anfair so
far as the landlord is concerned, because in whatever capacity he may come before the
Court, whether as plaintiff or defendant, applicant or eppcsite party, he will have to rebut
the presumption that the burgadar i a tenant. The law of burden of proof is plainly
laid down in the Indian Evidence Act and no exceptional rule of law need be mads,
The circumatances of each case and the pleadings of tbe parties will sutlle mpon which
party the burden of proof will lie in a particnlar ease, and the general principles of the
law of burden of proof will prove a safficient safeguard in all cases. The common
agreement between the partiea is that the owner pays rent for the land and the other
impositions on it, and the cultivator finds the implements of husbandry and the labour,
.The supply of manare forms a subsidiary contract; generally the ‘landlord supplies the
manare, the cultivator supplies the cartage. The terms slightly wary in different
localities, Strictly speaking, the bhagdar does not give a share of the produce of the land
to the owner, but really the position is the other way, viz,, the Jhagdar gathers the produce
on a spot indicated by the owner and there it is threshed and the owner gives the agreed
proporiion of the produce to the bhagdar as the price of his labour ; in other words, he
is paid for hia labour in kind, and not in money. The owner would have no objection to
paying him in money, but that makes no difference ; it is only a question ot additionat
transaction, for, if the owner pays the bhagder in money for his labour, he immediately
wants to purchase the produce for the money and the owner gelia the produce to the
bhagdar for the money. I should therefore prefer to leave the Jaw as it is, leaving to the
Civil Court the task of deciding the particular point in each case npon local custom
and contract,

“ Of the suggestions which have been made to make the section workable,” says
Mr. McAlpin, *that involving the payment of salami or a commautation-fee to the
landlord where there id a material difference betwocen the amount given as rent and the
rent finally 9sitled is one which appears to give the best promise.” With mack deference
I am inclined to think tlat this soggestion does not take inte consideration eertain
cootingencies to which I refer below, The payment of a salami may be a solatium tu the
lzndlord for the time being, but in the case of asale of the landlord’s interest, say, at a
ravenne-sale, the purchaser only getes the reduced rent and is a loser in conseqnence. To
take an extreme case, suppose a whole village paying a Government revenue of Rs, 100 is
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calivated on the Jurga system and suppose by commutation the rent-roli is settled at
Rs. 75 only, giving a substantial salami to the landiord or none. The landlord defauits
in the payment of revenue and the estate is sold np. The aunction-purchaser gets Rs. 75 a
year, and he has to pay Rs. 1U0 to Government. This eatate, therefore, is bound nltimately
to become the khas property of Goveriiment as no bidder will be forthcoming to parchase
it as soom as the real state of affairs tbmes to be known. Commutation therefore may in
some cases at least lead to the detriment of the public revenue. It may be laid dowu as a
general proposition thut the security ofwthe Government revenne depends upon the rent-
paying capacity of the land, and the more you reduwoe the landlord’s income by so much
the security for Government revenue is jeopardissd. It is nol therefore to the interest of
the land revenue due to Government that commutation shonld be largely aliowed.

Experience in Bihar shows what hardships have in ¢ertain instances been the resuilt
on landlords by commatation, There have been instances in which & landlord’s income
has been reduced from, say, Rs. 50,000 to Ra. 25,000 mainly by communation. 7The
principle of commutation should alivgether bs abolished, rathsr than it bs given axtended
application by legisiation., The custon of paying laboar in kind dates from time beyond
memory. The Kast is more governed by custom and usage than hard-and-fast rules of
law. Custom or usage is a natural growth depending upon surrounding ecircumstances,
and it changes with the change of its environments. To attempt to do away with
custom by sirict legislation iz bound to be a failure. The modern tendency to arrest or
do Bway with the growth of custom end usage is dnomed to die an almost instantanecus
death, -As the Hindu Law-givera have said * custem overrides the written text of the law.”
In the Eust before the advent of the British all laboor used to be remunerated in kind.
Chakran landes bear testimony to this cusiom. There were chakrans of watchmen, of
paiks, of barbars, of washermen, of those who supply the materials for pujas, and these
Chakrans still exist in their pristine vigour in the munfassil. Let therefore castoms grow
as they have ever grown, and let the hoary rule of the Hindu Law-givers quoted above
e the gulding principle in all relations between landlord and tenant,

Extract C.

SECTION 3, CLAUSE (10), BUB-CLAUSE {b).—Fillage~—In the last part fmnser{ * asis
comprised in a village as is locally known and where there is no local name such area™
between “such area® and *“as the Collector, eto, ete,” Omit definition as given in
Eastern Bengal and Assam Act,

The village is the administrative and fiscal unit, and any changes made in that unit
cannot but end in innumerable difficulties affecting the rights and liabilities all through,
from the Government down to the culiivator, Hence it is absolutely necessary that the
unit adopted in the revenume survey should continue undisturbed. Section 207,
Chapter L] of the Bengal Survey and Settlement Manual, lays down that *the village”
aocording to the revenue survey is to be taken as the unit of survey as far as possible.
The circumstances in which different units may be adopted, or villages formed, when
there has besn no revenus survey, are given in Appendix R and the procedure is given in
rale 225,

Extract D.

SECTION 4,—Permanen! tenure—Subatitute * which is held for ever™ in place of
** which is not held for a limited time."”

For stamp duty leases are olassified us held—
(1) for a limited time ;
(2) for indefinite time ;
(3) as permanant ;

The definition a8 it stands may include tenures held for indefinite lime, Hence is
the necessity for the change, The swords * for ever ™ are borrowed from Regulation I of

1793,
Extract E.

SeorioN 13, CLAUSE (I).—Tranfer of permanent tenure by sale in srecution of
decres,~—To delete “wsection 312 and substituis **rule 92, order 1, Bchedule 1, 4dd &
new section 17A— ‘

““ A tenure-holder other thun a permanent-holder shall be subject to the same pro-
visions with respeot to the tranafer of und succession to his tenmre as the holder of a
permaneuat tenare in the abaence of an agreement or local or apecial law, or established
usage to the contrary. The holder of such a tenure shall not by reason of such transfer
cease to be subject to any of the liabilities attaching to the lease.”

Extract F.

SeCTIONS 165, 166, 167 AND 168.—S8ale to avoid incumébrances—In claunse (1) sub-
stitute * reo of " in place of ** with power to avoid ™ and make cousequential changes
The same changes in sections 166, 167 and 168. Omit clause (2).
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Note of dissent by Babu Brojendra Kishorse Ray Chaudhury.

1 sign this report subject to the fcllowing note of dissent, It relates
chiefly to (1) the transfer by sale of occupuncy holdings and extensiou of
occupancy rights to under-raiyats, (2) the practical abolition of the barga or
bhagi system and provisions regarding commutation, (3) some points ve-
garding the procedure for realisation of rent, and (4) the conversion of non-
permanent senures of Rangpar into permanent tenures,

TRANSFER OF OCCUPANCY HOLDINGS BY SALE AND EXTENSION OF
OCCUPANCY RIGHTS TO UNDER-RAIYATS,

It is useful to recall that the question of attuching the right of eccupancy
to all raiyati lands, and that of allowing [ree transfers of eccupaney
holdings. are not matters of mere recent history. ‘These proposuls came up
for the consideration of the Goverument of Bengal, the Govermment of India,
and the Secretary of State upon the report of the Rent Commission in 1880.
And the provisions embodied in the Bengul Tenancy Act of 1885 are a final
result of the mature deliberation of these anthorities upon the pros and cons
of the questions. 1t will be remembered that Act X of 1559 for the firmt
time conferred the right of occupancy on certain ruiyats on the basis of the
rule of 12 years’ residence, and ite effect according to Mr. Justice Field was
that a large number of tenants who, before the Act were mere tenants-at-will
and so liable to be rack-rented, at once acquired a protected tennre. When
" the Government of Indin, in their despatch of March 1882, proposed to the
Secretary of State that occupancy right should be attached to all raiyati
lands, the Secretary of State demurred to this proposal. And, in declining to
sanction it, he stated that the proposal involved a great and uncalled-for depnr-
ture from both the arcient custom and the existing law of the country, The
Government of India defended their propesal in a subsequent despatch in
October 1882, but the Secretary of State adhered to his sormer opinion, This
finally disposed of the proposal for extending the right of occupancy to all
raiyati lands, and it was not heard of till the present committee came to revive
it. Similarly, the propesal for allowing free transfer of occupancy holdines
was deliberately negatived by the legislature in 1885.

In briefly velating this chapter of the history of tenancy legislation in
Bengal, it is my intention te emphasise the fact that when the Bengal
Tenancy Act was placed on the Statute Book, as a corollary to the permanent
settlement, after subjecting the prevailing condition of things, the rights and
privileges attaching to tenancies and the loug-established custom of the
country to the closest scrutiny. the highest legislative authority in India
finally prescribed the relations of landlord and tenant in a manner from
which no departure would be justifiable, except on grounds of overwhelming
necessity or impelling public policy.

A vepresentative of the interests of the landlords would, in this view of
the matter, be justified in opposing any change in the tenancy legislation
in the two particulars mentioned above., But it is not my jntention to be
obstructive, if it is found that in the present legislative proposals there are
advantages in detail which compensate the Jandlord to a reasonable extent
for the lurge concession which he is asked to agree to in matters of
principle.

The right of free transfer which the proposed legislation would
confer on raiyats in respect of occupancy holdings is undoabtedly a chanwe
of a fundamental character. And, before a landlord can be a consenting
party to sach a change, he shoald be assured of the continuance of the most
important privileges which be enjoys under the existing system. It is
proposed, no doubt, that the salami or transfer fee will be compulsorily
payable to the landlord at a uniform rate, which at first sight suggests that
the new arrangements will cause very little financial loss to him. The land-
lord will also have the rightof pre-emption, enabling him, when he so chooses,
to refuse to recognise a transferee. Had these proposals stood alone,
there would not perhaps have been much ground for complaint from the
practical point of view. But these are nnfortunately acecompanied by new
provisions about the status and privileges of sub-lessees which in effect
neutralise the benefits of these proposals. .
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Sab-lease under the proposed conditions will become & much more
preferable arrangement, from the point of view of the raiyat, than a transfer, .
and will be invariably availed of in preference to the latter. In case of a
transfer there is the risk of pre-emption by the landlerd, bat there is no
such risk in a sab-lease ; a salamsi of 25 per cent. has to be paid to the landlord
in a transfer, but in a sub-lease no such payment is required. Ima transfer
of a part of a holding the transfpree remains jointly respomsible with the
transferor to the immediate landlord for the rent of the portion that remains
with the transferor, but in a sub-lease the sub-lessee is responsible to the
raiyat only for the rent of the lund sub-let to him; the transferee does not
attain occupancy statns. unless the transferor has got it himself, but in the
cage of a sub-lease, whatever the status of the lessor, the lease atways carries
occupancy right along with it. In a sub-lease there is no doubt the. risk of
ejectment by the superior landlor} when the holding of the immediate land-
lord is sold for arrears of rent; but the transferee is also similarly affected
when the transferor defaults. Bat the sub-lessee and the transferee ean
both avoid this by paying the landlord’s dues and recouping them with
interest by contribution sait. In u sub-lease, in particular, it will be the
natural inclination of the court to set uside rent-sales on the application of
any one of the under-raiyats, whose interests are affected by the sale, in the
chain of ander-raiyati tenancies when any Jarge number of persons would be
found involved. '

There is, however, one disadvantage in a sub-lecase. There is the risk of
ejectment by the superior landlord in certain cases of transfer by the imme.
diate landlord. But this is a remote contingency which can bardly receive
any serious consideration from the tenant,

. Aboul two-thirds of the costs that the landlord incurs in rent suits
{these costs swallow up over 10 per cent. of his gross income) always remain
unrerlised. He has to maintain un expensive staff, the cost of which daily
increases. He is to some extent compenspted for all these by the salami he
receives in transfers. But the propused arrangement, by depriving him of
this source of income, will crippte him serionsiy. o

The extension of occupancy right to under-raiyats should =also be
opposed on other grounds. It will increase sub-infeudation to an unlimited
degree and vastly enhance the complications in the land system of the
province. It will increase the difficulties in the realisstion of rent and
multiply suits. Sections 66 and 49 will no longer assist the raiyat in his
collections of rent from vnder-raiyats. He has not the resources of the land-
tord, and expensive rent suits will not in most cases be possible for him to
undertake. Thedifficultiesarising out of non-joinder of defendants have been
to a great extent removed in the proposed legislation, but no remedy could
be fonnd for non-joinder of plaintiffs, which would in many instances be
inevituble. 1n the case of Muhammadan raiyats, in a vast majority of cases,
n rent suit will be hardly possible, gnd default in ‘the payment of the
superior landlovd’s dues will inevitably follow. In certain respects greater
advantages have been attached to the status of an under-raiyat than the iaw
has ever given to the raiyat. A raiyat can ouly acquire occupaney right by
twelve years’ residence in a village, but under the proposed legislation a
new-comet wonld get occupancy right in a village the moment he secures
a sub-lease. It is one of the objects of the present legislation to prevent
rack-renting. But the omission of section 48(a) and (b) has removed the
only restriction in the case of a sub-lease to excessive enhancement of
rent. ' :

BARGA,

Clauss 5 of the Bill—The practice of supplyving tmplements of agri-
culture, plonghs, and cattle by landlords to bargadrs is nowhere in
existence now. The provision, therefore, of sub-clause (a) in clanse § of
the Bill will convert almost the whole of the lands which are cultivated
under the harga system into raiyati lands. It will seriously disturb the
existing state of things and the economic condition of the country. My
friends in the Committee. who support the proposed change, do so on the
assumption that the b1rga lands do not yield as much crop as the ordinary
lands and the system involves uneconomical and wasteiul methods of
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production. I am afraid this assnmptiou is based on insufficient materials,
and they have failed to make out their case on this point,

In my opinion no exception can be taken to the harga system on
economic grounds. On the contrary, this class of land is an important
subsidiary means of livelihood of a large body of middle class bhadralcks
all over the province, who may otherwise lose all interesat in their villags
homes and gradually migrate to towns—a circumstauce which will very
materinliy affect the rural conditions of the country. It is these bite of
khamar land which enable the middle class or inteilectunl portion of the
v'llage community to exist and to carry oun their different avocations.
"The proposéd exceptions in favour of contracts mude before the 1st Novem-
ber 1922, and in cases where the rent in kind is mainly required for the
subsistence of the landlord and his household, will not be of much practical
value. The class of people who represent the bulk of barga landowners,
and will be most adversely affected by the wholesale operation of the
commutation rale, are geuerally those who bad not the foresight to safeguard
their interests with the heip of regular contracts, nor can they he expected
to successfully oppose an application for commutation by satisfying a
Revenue officer that the circumstances justify the exclusion of the burga
lands from commutation proceedings. If all these bargu lands were aut once
converted into cash-paying holdings, the economic distress among a very
important class of the community would be considerable und would lead to

political discontent.

The landlord does not want this departure from a loug-established
custom. ‘The middle class does not want it. It has not been supported by
the spokesmen of the tenants. The system is working smoothly, and
does not call for that interference ou the part of the legislature which is
considered necessary in the case of transfers of occapancy Loldings.

Apart from the yuestion of principle, the definition in sub-clause (a) of
clause 5 is objectionable on other grounds as we!l. The word **occupant”
in the definition would include an usufractanry mortgagee and a service
tennre-holder, who are outsiile the scope of this Act. Any change in the
existing law which might permit the creation of tenancies under service
tenure-holders would seriously affect the position of the zamindars.

There is another phase of the matter which may incidentally Dbe
mentioned. Barga lands, when converted to raiyati lands under the pro-
visions for commutation, would lead to a serious decrease in the Road Cess
Fuand. The present Road Cess assessment is made on an annual value of
Rs. 18 per acre for barga lands. The annual value of raiyati lands does not
ordinarily exceed Rs. 5 per acre. 'The barga lands form 10 per cent. of the
total quantity of arable lands in the Dacca district. One hundred acres of
arable land ia this district would therefore include 90 acres of raivati
land and 10 acres of barya land. The annual value of the 100 ucres would be
90x5 plus 10x18, ie, Rs. 630. By commutation, the barya lunds being
converted into raiyati lands, the annual value of 100 acres of lund would be
Rs. 500. This means a decrease of 20 per cent. iv the Road Cess Fund for
the Dacca district. In other districts there will be a proportionate diminu-
tion according to the quantity of barga lands.

For all these reasons I am definitely of opinion that sub-clause (a) of
clause (5) should be omitted, or in its place the following should be
substituted :—

* A person Who cultivates any land under the barga or bhag system and
receives a proportion of the crop in licu of wages is not a tenant.”

I am further of opinion th;sl; for similar reasons section 40 of the Bengal
Tenancy Act should altogether be repealed.

SOME POINTS RELATING TO THE PROCEDURE FOR REALISATION OF RENT,

Clause 93 (h).—After clause (¢) in aection 148 the following should be
added as (e) (1) :—

“ When a written statement is accepted by the coart, it shall awar
the costs of the sait on the contested gcale.” . :



25

It often happens that the defendant eontinues the case for a long time
on one plea or another, and then does not appear at all at the final hearing.
In such cases er pirie costs are allowed by the conrt. The landlord in such
cases has unnecessarily to incur heavy costs in producing his evidence, oral
and documentary, and in pleader’s fees, for which he should be compensated.

Clause 94.—The following should beadded as clause 94A :—

“For section 150 of the said Act the following shall be substituted,
namely :—

“Where a defendant pleads that the whole or any portion of .the
amount claimed by the plaintiff on account of rent has been paid,
the court shall refuse to take cognizance of the plea -unless he
specifically declares the amounts which he has paid towards
satisfaction of such claim and files rent receipts as provided in the
Act for the smne and pays into court the balance, if any.”

In section 150 there is a provision for deposit. But the tenant avoids it
by inyariably pleading that nothing is due by him‘to the landlord, and
prolongs the case, on the most flimsy grounds, often for years.

107A01aiuse 107 —~After clause 107 the following should be added as clause

“ For section 174 the following shall be substituted namely :—

“ Notwithstanding anything contained in Order 21, Rules 89 and 90 of the
Code of Civil Procedure, where a tenure or holding is sold for arrears
of rent due thereon, the judgment-debtor or any person owning
the property or a share thereof or holding an interest therein or
whose interests are affected by the sale, may, within 30 days from
the date of sale or from the date of the knowledge of sale, apply to
have the sale set aside on his depositing in court for payment to
the decree-holder the amount recoverable under the decree with
costs, and for payment to the purchaser & sum equal to five
per centum of the purchase money. ‘

“ Provided that no sales shall be set aside if the deposit is made after
30-days from the date of sale unless the applicant proves :—

“(a) that there was material irregularity or fraud in publishing
or conducting the sale by which the applicant has sns-
tained substantial injury, :

*“(b) that the judgment debtor had no saleable interest in the
property soid.” :

There is provision for setting aside the sale by deposit within 30 days
from the date of sale (section 174, Bengal Tenancy Act, and Order 21, Rule 89,
Code of Civil Procedure). But there is no provision for deposit when the
jundgment-debtor or other persons come forward ufter 30 days to set aside the
sale under Oider 21, Rule 90. As the latter case requires no deposit the
tenant invariably avails himself of this. Sometimes, years after a holding is
sold the judgment-debtor or his mortgagee appears and without making
any deposit succeeds in getting the sule set aside on the most trifling
grounds, taking advantage of the over leniency of the court in this respect.
1L is with a view to avoid this and enforce deposit in all cases that the
provisions of section 174, Bengal Tenancy Act, and Order 2], Rule 90 of the
Code of Civil Procedure, have been combined.

The following further proviso should also be added :—
“ Provided also that no sales should be set aside by application under
this section if it is made beyond 6 months from the date of sale.”

The further remedy prescribed for this in the Civil Procedure Code
--i8 & regular suit, limitation of which is one year from the date of sale. For
such suit ad valorem court-fee' has to be paid._ The tenant, therefore,
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invariably avails himself of the cheap application procedure to set aside
a sale instead of coming within 30 days to pay np his dues. I think that a
time limit should be prescribed for applications which are often made and
granted on the fimsiest of grounds.

RANQPORE JOTEDARS,

Clause 113 of the Bill.—In my opinion there is no groand for a drastle
change like the one contemplated in clause 113, The incidents of tenures
have hitherto been governed by the law of contract. Any legislation in
sapersession of this is, it ssems to me, abiolutely uncalled for. The
grievances of a particular class of people in a particular loeality should not
be the sabject of such drastic legislation, specially whea similar circum-
‘stances are known to prevail in other localitiea as well. It is not reported
that there has been auy lifigation on any noticeable scale between the
jotedars of Rangpore aud their landlord to justify any legislation of this
description. This matter engaged the attention of the former legislators.
They considered the existing law to which they are subject satlicignt to
deal witk them, and did not think that any interference of the legislature
Was Decessary. i
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Note of dissent by Kumar Shib Shek hareswar Ray.

I have signed the report, and, so far as the Bill goes, I accept the broad
principles on which it bas been drafted, though, as to details, there are
several points on which I do not entirely agree with the dreaft. But I do
not propose to enter into those details bere, because it wili be found in
the main report that we have recommended for the circulation of the Bill,
before its introduction in the Legislutare, with a view to elucidate public
opinion thereon. Kvery item in the Bill, therefore, will undergo a eritical
examination by 1hose who are affected by it. Their considered opiuion
together with the proceedings of the committee will, I hope, be a sufficient
guide to the Government in tinally shaping the Bill. Y have however added
short notes on those clauses of the Bill which appeared to me to deserve
any particular notice. .

2. We have introdaced several important innovations into the tenancy
law of Bengal, and almost every one of them has been to the benefit of the
tenants, namely,—

(L) extension of the status of a tenant to a bond fide cultivator
[Clause 5 (a)],

(2) vesting an occupancy raiyat with the right of cutting down trees
and utilising them (Clause 21),

(3) declaration of oceupancy holdings as transferable at the option of
the tenant (Clause 22),

(4) extension of the right of occupancy to an under-raiyati holding
(Clause 28),

(5) granting facilities to tenants to make paymentof rent and prove
its tender (Clanses 33, 36 and 39),

(6) vesting the occupancy tenant with the right of excavating tanks
(Clause 48),

(7) granting fuacilities to tenants to apply for the appointment of
common managers {Clanse 60), '

(8) repeal of the ehapter on distraint (Clause §8), and !
(9) granting permanent rights to Rangpore jotedars {(Clause 113),

. Besides the above, there are also several minor changes which would
,prove beneficial to the tenants. Of course every one of these innovations,
more or less seriously, encroaches upon the vested rights and interests of the
landiords. But, though a representative of the landlordseon the committee,
I am glad to observe that I found wmyself in a position to snpport the main
principles on which they are based. This has been possible because I never
made a fetish of the vested rights and interests of the landlords nor of their
proestige and privileges. I never allowed them to come in the way of my
support to any measure which I thought wonld ultimately tend to a better
anderstanding between a landlord and a tenant, and place their relationship
ou a sounder and friéndlier basis, In every case, however, I pressed for a
compensation commensurate with the sacrifice which the landiords were
called upon to make. I am happy tosay that the commitiee as a body were
sympathetic and eager to do justice, and I cannot but speak gratefully of our
President, whose patience must have been taxed to its utmost by expostula-
tions of the representatives of the different interests on the committee, but
who wuas never tired of giving a hearing to every one of ns. It was largely
due to his honesty of purpose and soundness of judgment that the conflicting
views were often reconciled and conclusions reached whicli, if they did not
always satisfy every one of us, at least convinced most of us of their utility
and fairness.

3. But when I come to examine what we have done for the landlords
I am constrained to say that the commities have done very little to improve
their lot. } was sorry to observe that the majority of the committee were
all along dominated by the impression that the landlords as aclass are a
powerful body aund, irrespective of any legislation, they would always have
their way and the tenants would meekly submit to them, and as such they
required very lirtle protection. This might be true of a few big landlords;
but, even it trae, it is hardly desirable that they should be encouraged to
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force their will by questionable means. On the other hand, the bulk of the
tandlord community consists of petty landlords with rent-rolls handly
exceeding four figuiea. In their case, any question of threator coercion or
recourse to unfair means is ap impossibility, It istherefore highly desirable
that their just grievances should be attended to and necessary protection
provided for, There are atleast a few points on.which the landlords feel
very strongly, but it is most unfortunate that I could not counvince the
committee of their seriousness, and 1 an very sorry that I have to submit a

apecial note on them. .

4. The main grievance of the landlords of Bengal is that its land laws
do not afford them safficient protection against non-payment of rents by the
tenants. Instances of such non-payment, on the other hand, are steadily on
the increase, chiiefly owing to the passing of lands into the hands of non-resi-
dent tenants. Realisation of rents by suits, in such cases, is however a ruin-
ously costly and cumbeously dilatory procedure. What the landlords, there-
fore, wanted was a summary procedure in the matter of realisation of rents,
But any proposal for such summary proceduare is beset with so many practical
dilliculties that the committee conld not come to a definite conclusion on the
point and have practically left the thing as it stunds at present. It is true
that some minor changes have been made in the procedure but they are
almost useless for all practical purposes. All that the commitiee have been
able to accomplish in this connection is that certain fucilities have been
afforded in the case of co-sharer landlords and tenants. But this does not at
ail touch the real issue viz.,, protection against non-payment of rents. I
admit that no direct satisfactory solution of the difficalty could Be presented
before the committee, but 1 beg to submit that there is at least an indirect
way of meeting this difliculty, which would prove an effective deterrent
against withbolding the payment of rent, and that is to muake the tenant
liable to ejectment for continuous non-payment of rent for an nnreasonably
long period. It is an admitted principle of the land laws of Bengal that a
tenant must continue to pay rent to entitle him to hold or occupy the land,
and the Tenancy Aect before its amendment in 1885 made a tenant liable to
ejectment in the case of his failure to pay rent (sections 21 and 22, Act X of
1839, and sections 22 and 23, Act VILI B. C, of 1869). In recommending the
repeal of these sections, the Rent Committee of 1880 said that *“‘as an
occupancy holding has been made transferable and saleable in execution of
a decree for its own rent, the necessary consequence is that a raiyat ought
no longer to be ejected from such a holding for non-payment of rent”
{paragraph 34). Bat it is evident that the mere saleableness of a tenancy in
execution of a rent decree bas not been guite effective in securing a prompt
realisation of the arrears. An eminent jurist bas rightly observed that the
real trouble of a landlord begins after a decree has been obtained. The pro-
cedure bristles with obstacles by which the realisation of the decretal
amount can be indefinitely put off. It is therefore extremely necessary to
provide for a coercive measure on the lines of the repealed sections of the
old Act, which would operate as a preventive against the practice of with-
holding the payment of rents for an unduly long period. Undoubtedly there
might be quite reasonable grounds for being unable to pay rent regularly,
and a tenant might be incapable of making any payment even for a year or
two for reasons over which he bas no control, such as a flood, a drought or
domestic troubles. But if a tenant persistently withholds payment for an
andualy Jong period, in spite of the facilities which bave been provided in the
proposed legistation and which, by the way, no longer leave any room for a
complaint on the ground of the landlord’s refusal to accept payment, then I
think it can be said without any fea1 of contrudiction that it is ratber the
tenant who wants to harass the landlord by non-paymeunt, knowing it only
too well that a rent suit will, in nine cases out of ten, prove ruincas to the
landlord. We should here also bear in mind that the committee have done
away with the provisions contained in the chapter on distraint, which,
though seldom resorted to by the landlords, had a great morul effect on the
tenantsin the inatter of regular payment of rents. In view of these circum-
stances I strongly recommend the restoration of the repealed sections
©of the former Act which provided for ejectment for non-payment of reut,
with necessary modifications so as not to operate barshly on the tepnants,
who, from temporary causes, are unable to make regular payments. I have
accordingly made necessary changes in sections 10, 18 (b), 25 (c), 65 and
66 (1) of the present Act. The proposed amendments would be found in my
nofes on clauses 10A (new), 14, 21 A (new), 40 and 41 of the draft Bill.
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. The effect of these amendments would be to enable the landlord to
institute a suit to eject the tenant if he has failed to pay rent for a con-
tinnous period of three years, and a decree for ejectment shall not be
executed if the arrears are paid within thirty days from the date of the
decree. 1 should also mention here that under the present Act, an under-
raiyat is liable to ejectment for non-payment of arrears even for a single
kist and it would be hardly fair to deprive, altogether, the landlord of an
ander-raiyat of this right by merely extending the right of occupancy to
the under-raiyat. In conclusion I should also point out that this provision
for ejecitment for non-payment of rent is quite harmless, inasmoch as it is
only meant to act as a check against persistent non-payment, and would not
be put into operation unless the tenant bas failed to pay rent for a con-
tinuous period of three years. :

5. Another serious grievance of the landlords is the latitude allowed to
a tenant, in a suit for arrears of rent, for taking any number of pleas, most of
which bave no direct bearing on the issues in such a suit. They are mostly
frivolous and taken only with a view to cause delay and unnecessary
trouble to the landlord, such as a plea of dispossession or dilnvion. These
are pleas which give rise to issnes which counld be decided in a suit other
than a rent suit between a landlord and a tenant. This can be remedied by
making a provision to the effect that the court shall not ordinarily take
cognizance of any plea which wouald give rise to an issme whizk could be
decided in a snit other than a rent suit.

Then again it is a matter of common knowledge that in a rent suit the
defendant invariably takes the plea of payment, which, in almost every
case, ultimmately turns out to be false. Bubt as a resalt of this plea the
defendant can harass the Jandlord by pufting off the payment of his dues
till the decree is execnted. It is, therefore, necessary to put a stop to this
fraundalent practice. The landlord is liable to a heavy penalty, to be
imposed summarily. if he refuses to grant rent receipts or statements of
accounts ta tha tenant; and yhe tenant on the other hand bas been given
ample protection against a landlord who refuses to accept payment of rent.
In the circumstances there is no reason to suppose that a tenant would, in
any case and much less in the case of a dishonest landlord, make any
payment without rent receipts, and so he should not be ordinarily allowed
to take the plea of payment, without filing rent receipts in support of this
plea. If he wants to press this plea he should at least be asked to deposit
the amount or any reasonable portion thereof as the court directs after
bhearing his story. '

I have accordingly made definite proposals in my notes on clause 93A
of the draft Bill which give effect to. my sauggestions.

6. Another important matter with which the landiords are vitally
concerned refers to the amount of annual rent to which they are lawfully
entitled. In the definition of the term *“rent’ as adopted in 1885 (See
section 3), the introduction of the word “ lawfully * has led to its interpreta-
tion in the widest sense possible, as a consequence of which so long as a
definite issue regarding the amount of rent is not decided by a competent
court there glways sticks to it an element of uncertainty. That this
state of uncertainty has not so far cansed any widespread and serious
practical difficulty is only due to the good and harmonious relationship
that generally exists between the landlords and tenauts in Bengal. None
the less this has beeu a fruitiul source of trouble and friction between them.
Specinlly as a resnlt of the manner in which the proceedings under sections
102 and 103A are being carried on at present in the districts, it often
happens that the whole tenantry is- set aflame, and rents which had been
regularly paid for periods exceeding 15 or 20 years are disputed on the
ground that at some time or other the rents were settled illegally. The
summary manner in which these disputes are decided by the Settlement
authorities makes it almost impossible for the landlords to show why the
rents were aitered so long back as 15 or 20 years. The result is simply ruain-
ous to them. It is therefore of atmost importance that some sort of finality
should be given to the amount of annual rent which has been realised for
a sufficiently long period proving thereby that no undue influence was
exercised to settle the reni. For, had there been any use of undue influence
or threat or coercion, the tenant surely would have moved in the matter
during the long interval, and in such cases the law, too, deals very severely
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with the landlord. Iaccordintgly suggest that a rent which haa been paid
continuously for a period of three years immediately preceding the period
for which the rent is claimed, should be deemed to be the rent lawfully
payable for the time being. The proviso to section 51 proposed by me gives
effect to my suggestion and will be found in my note on clanse 31A {(new)
of the draft Bill. If anybody wants to alter the rent after having paid it
regularly for a period of three years, he should proceed in the manner
provided for in the Act for this purpose.

7. In the preceding paragraphs I have made an attempt to place before
the public as well as the Government some of the principal grievances of the
landlords and indicate the mannerin which they should be redressed. I have
done so in the hope that in the light of publie opinions received, it might be
possible for the Government to consider my suggestions in a sympathetic
maunner and make necessary provisions in the Bill before it is introduced in
the Bengal Legislative Council. '

Notes on particular clauses.

Clause 5.—In clause 5(d) of the draft Bill, the following changes should
be made namely,

(13 “ After the words and figures in clanse (9), the following shall be
inserted -— -

After the word “land” the words “ora portion or share thereof and ”,
and

(2) At the end of the clause the following words shall be added :—
“and the word *separate’ shall be omitted ”.

Addition of the words “or a portivn or share thereof ™ is necessary to
facilitate the collection of rent in cases where the rent of a parent holding is
separately collected from co-sharer tenants and their shares form the snbject
of separate tenancies without any division of the lands of the parent holding.
There are also instances where the same holding is held under the proprie-
tors of different estates and forms the subject of separate tenancies. Proviso
to the new section 26K also introduces the question of a portion or share of
a plot of land in the same tenancy. In none of these cases can a rent decree
be obtained unless the definition of a holding is changed as snggested.

Farther notes on the subject are to be found in my notes on clanse Y0 of the
draft Bill. g

Clause I0A.—A new clause to the following effect should be added after
clanse 10 of the draft Bill :—

“10A. In section 10 of the said Act, after the word ¢ ground ’, the words
«that he has not paid rent for a continuous period of three years or’ shall be
joserted.” ' '

Reasons for the change are stated in my note of dissent on general
principles (para. 4).

- Clauge 14.—In clause 14(1) of the draft Bill, after sub-clause (i) the
following new sub-clanse should be added :—

*“(¢) (a) After the word ‘ground’in clause (b) the words * that he has not
paid rent for a continuous period of three years or’ shall be inserted. ”

Reasons for the change are stated in my note of dissent on general
principles (para. 4).

Clause 21 A.—A new clause to the following effect should be added after
clause 2] of the draft Bill .—

“21A. In section 25 of the said Act. the word ‘or’ at the end of clause

(a), shall be trausferred to the end of clause (6), and after clause (b) the
following shall be added — .

“(©) tﬁﬁ\he bas failed to pay rent fora continuons period of threz years.””

Reasons for the change are stated in my note of dissent on general
principles (pa.rai‘ 4).
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Clause 22.—The- proviso to section 26D of the draft -Bill shoald be
replaced by the following :—

* provided that in the case of a transfer, other than a sale in execution
. of a decree, of a holding or portion or share thereof, the land-
lord may, within two months of the receipt of the notice of
transfer, apply to the lowest Civil Court having jurisdiction to
entertain a suit for rent of the holding, to tix the market value of
the holding or of the transferred portion or share, or to decide
the exact amount of the consideration money, and the transferee
shall be liable to pay to the landlord a fee calculated at the rate
of 25 per cent. of snch market value, or consideration money, as
the case may be, to the extent the amount of such fee is in excess
of any fee which he has already paid, and an order of the court
directing the payment of such additional fee shall have the
force of a decree for arrears of rent.”

The committee have provided for calculation of the fes on the market
wvalue in all cases of trunsfer except in the case of a voluntary sale of an
-enlire holding. 'To me there seems to be no justification for this exception.
It is obvious that the right to repurchase would be exercised only in the
<case of an undesirable transferee; ordinarily the zamindar wouid be satis-
fied with a fee calculated on the basis of -a proper valuation of the holding;
it is, therefore, necessary to provide for the calculation of the fee on the
market value in all cases of transfer. I should mention here that even the
occasgion for such ecalculation of the fee by the court wonld be rare and
arise only in cases of gross undervalnation. The effect, therefore, of this
provision would be rather to check undervaluation,

Clause 314.—A new clanse to the following effect should be added after
clause 31 of the draft Bill :—

“3l1A. At the end of section 51 of the said Act the following shall be
added, namely,

¢ provided that notwithstanding anything contained in this Act, any
rent which has been paid for a continuous period of three agri-
cultaral years immediately preceding the period for which the
rent is claimed, shatl be deemed to be the rent lawinlly payable
for the time being.’”

Rensons for the change are stated in my note of dissent on general
principles (para. 3).

Clarse 40.—The proposed ciause 40 of the draft Bill should be replaced
by the following :— ‘

40, For section 65 of the said Act the following sball be substi-
tuted ;—

“65. 'I'he tenure or holding, as the case way be, of a tenant shall
belinble to sale in execution of a decree for arrears of rent and
the rent shall be a first charge thereon.'”

Reasons for the chunge are stated in my note of dissent on general
principles (para. 4).

Clause 41.—In clanse 41 of the draft Bill, for sub-clause {(a) the follow-
ing shall be substituted, namely :— '

“(n) in sub-section (I) for the words ‘permapent tenure-holder, a
raiyat holding at fixed rates or an occupancy-raiyat, at the
end of the Bengali year where that year prevails, or at the end
of the Jeyt where the Fasli or Amli year prevails’, the follow-
ing shall be substituted, namely, *unon-occupancy raiyat or
under-raiyat, for a continuous period of three years, or from a
non-occupancy raiyat ov under-raiyat for any quarter, at the
end of the agricultural year.””

Reasons for the change are stated in my note of dissent on general
principles (para. 4) and also in the note on this clause in the draft Bill.
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" Clause 90.—In clause 90 of the draft Bill, the proposed sub-section (3)
of section 116 B should_.be amended ns follows — :

“(1) In sub-section (3) of section 146B, the wordas *shall have the
effect of a decree in a suit for money and of a sale in execation
of a decree in such a suit, and’ shall be omitted, und before
the word * holding’ where it occurs for the third time, the
word * entire ' shall be inserted, and

“(2) In the proviso to the said sub-scgtion., the words ‘unless the
decree has been found under this sob-gsection to liave the effect
of a decree in a suit for money '. shall be omitted.”

There is no reason whatever as to why the decree for aurrears of rent
against a co-sharer tenant shall not bave the force of a decree for rent.
Rent is the first charge on a holding (section 63), and as such the holding
is deemed to be mortgaged for the dues on account of the rent, and the
landlord as the mortgagee has every right to realise his dues by selling the
mortgaged property to the extent of the interést of the judgment-debtor.
Sappose a co-sharer tenant has mortgaged his sbare in the holding toa
mahajan, in that case would he not be entitled to realise his dues by selling
the share? Surely .he would. Then why should the landlord-creditor be
deprived of this right? In the case of the mahajan’s dues, the auction-
purchaser of the. mortgaged share becomes a co-tenant in the tenancy;
gimilariy in the case of the land!ord’s dues, the auction-purchaser of a
share which is virtonally mortgaged for the rent, could surely become a
co-tenant and enjoy all the advantages of the auction-parchaser at a sale in
execution of a rent decree. There appears to be absolutely no bar to this
proposal except perhaps the fact that a holding has been interpreted to mean
an enlire parcel or parcels of land in the holding (section 3). But this
evidently is a defect in the definition of the term * holding” and should be
remedied. A tenure includes an andivided share in the tenure, and so, why
should not a holding include an andivided share in the bolding? There is
very little difference between a tenure and a holding in the manner in
which their respective lands are held by their owners. The ownerof n
tenure might have some plots under direct cultivation and some let out to
under-tenants, similarly the owner of a holding might have some plots let
out to under-tenants and some under direct cultivation. If there has been no
difficnlty in respect of an undivided share in a tenure, why shoald there
be any difficulty in respect of an undivided share in a holding? Perhaps
those who are responsible for the deflnition of the term “ helding” were
carried away by the idea that a holding only consisted of lands entirely
under the direct cultivation of its owner. But this is not so; whatever might
have been the state of affairs in 1885, at the present duy the conditions are
entirely changed and this is proved by the necessity of declaring all nnder-
raiyats as occupancy raiyats. I have therefore proposed an amendment of
the definition of the term “holding ” in its proper place {clause 5 (d)] and
80 l:;here can be even no technical objection to the proposed changes in this
sub-section.

Clause 93~—In clanse 93 of the draft Bill, after sub-clause (A), a nevr
sub-clause to the following effect should be inserted :—

*“ (hh) After clause Z¢) the following shall be inserted, namely—

‘ (ee) except for reasons to be stated in writing, the Court shall refuse
to take cognizance of any plea which may give rise to an issue which can
be decided in a suit other than a suit for arrears of rent, between a landlord
and a tenant;

- Rensons for this change are stated in my note of dissent on general
principles (para. 3). .

Clause 944 .— A new clause to the following effect should be added after
clause 94 of the draft Bill .—

- “94A, After section 152 of the.said Act the following shall be in-
serted :—

*152A. The court shall refuse to take cognizance of any plea of
payment unless it is accompanied by rent receipts or a statement of account
showing that the payment bas been made:
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“ pmvidéd that it may take cognizance of the defendant’s plea on his
depositing in the court the amount which be claims to bave paid or such
reasonable portion of it as the court directs.”

Reasons for this change are stated in my note of dissent on general
principles (para. 5).

Suppfementary Note.

With reference to the note of dissent of Maharaja Kshaanish Chandra
Ray Bahadar on the clauses (Part II) [ am in agreement with his views on
the following claunses :— ’

Bill clause 5 (a). section 3.
Bill clause 14 (2), section 18.
Bill clause 25, section 40 (I).
Biil clause 28, section 48.
Bill cluuse 48, section 76 (2) (a).
Bill clause 71, section 105 (¢).
- Bill clause 93, section 148.

RS il A

With reference to Babu Brajendra Kishore Ray Chaﬁdhury’s Note of
dissent on the clanses I agree with his amendments to clanses 93 [section
148 (e) (1)] and 107 A (section 174). .

!
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‘Note of dissent by Maharaja Kshaunish Chandra Ray
"' Bahadur. |

Part |, : .

I regret I canoot but oppose the principle of the Bill when I tind that
the last stroke which will settle the impoverished, yet mach abused, land-
lords of Bengal is going to be dealt and especially when petty landlords
including mustly poor bhadraloks, women and children, are going to be
deprived of their means of subsistence. The Permunent Settlemeut is looked
apon as having conferred the greatest boon on the zamindars and litile or
nothing on the tenants. A cursory glance at the statistics will show that
of the unearned increment in land by far the lion’s share huas gone over to
the tepants, and a very small fraction to the present zamindars, who are
mostly such as have not derived their tiile by birth alone but have them-
gelves or through their ancestors paid for what they enjoy now. It would
be interesting in this connection to compare the unearped increment accru-
ing to tenants in temporarily-settled estates or Government estates.

Occupancy right was never and is not even now transferable bat it is
now sought to be made so, and an offer of 25 per cent. of the consideration
money ov itg like has been offered as a bait to the zamindurs. But * bequest

-to a natural heir,” “partition” and *lease” have been excluded from the
category of transfer, thus deliberately nullifying what the legislation out-
wardly proposes tu give to the zamindars. What occupancy right will after
this be sold at all? The raiyats will grant leases keeping a nominal pro-
fit and taking the price by way of salami. Portions of holdings bave
already been transferred in nomerouns cases on the basis of the raling that
the zamindar cannot oust the transferees now but us soon as this new pro-
vision will come into force the co-sharer tenants will partition the holdings
amongst, themselves and the zamindar will be bound to accept them not
even in lump but separately!! ] am not sure whether all these far-
reaching effects of these provisions have been carefully considered. At the
time of the Permanent Settlement it was the kfiwdkas! or vesident ruiyats
who had a permanent interest in their holdings und the first Rent Act (Act
X of 1859) of Bengal extended this much coveted right to several others
who had absolutely no claim to it, and the present Act threw open this right
to a far more extensive class of tenauts, granted more priviieges than could
be dreamt of by the tenants. Indeed it was laid down that the * settled
raiyat” would acquire a right of occupancy in all and every land that he held
no matter whether a certain plot was temporarily settled with him for a year
even by a registered lease, One should panse and consider with an even
mind the infringement on the rights and privileges of the zamindars since the
time of the Permanent Setilement. Now it is sought to muke the occupancy
right transferable and the zamindar has been offered some comnpensation,
There shiould not be any objection to the curtailment of one’s rights if some
compensation be forthcoming. In addition to the above three provisos
inserted with a view to rob the zamindars of this compeasation—
inadequate though it be—the last and not the least is the provision which
purports to give occupauncy right to the under-raiyats. Thisa makes the
actual zamindar get his salami orce and for all. The Rent Acts that
have been passed were passed on the ground thatat the time of the Permanent
Settlement tenants were lelt at the sweet will and pleasare of the landlords
and it was necessary that their interests shounld be protected. Let ns then
stick to this principle and go no furiber. Was there an under-raiyat at that
time? Oris he not a creation of the present circamstances? If he had no
existence at the time of the Permanent Settlement, why should the present
state of affairs which bas been in existence for 37 years and on which the
~economic conditions of the people have been arranged, be given such
a rude shock, and persons with no right be given a hoon which they ‘could
never think of, while others who know and believe themselves to be pracii-
cally in k/ias possession of their lands be suddenly robbed of their land ?

I would now examine the position of a rent receiver. He really cannot
live. With all these curtailments the zamindar cannot live. Hents are
enhancible only by bits and not withio 15 years—a period during which the
price of necessities of life sometimes goes up a bundred per cent. The provi-
sion of the law laying down increase of rent for increase in the price of food
grains is plansible enongh on paper. But facts give the lie to this. Paddy



35 [

sells now at a price which is over three times that at which it sold 30 years
ago. What zamindar has ever got more than 6 annas in the rupee even if
he could prove that he had not increased the rent for 30 years? Even with
this state of the administration of the law it is now proposed to extend the
right of commutation to raiyats at fixed rents in kind even, not to speak of
bhagchasis!! As I find, however, that the determination to curb further
the privileges of the zamindar is quite strong and it is useless to fight for
their wholesale retention, I beg to append below my note of dissent in a
modified form.

Bill cluuse 5 (&)‘ [See. 3.]—The word * occupént" should be clearly
defined to mean occupant of agriculiural holdings.

Bill clause 14 (2) [Sec. 18.J—I object .to commutation in respect of
mukrari rentain kind, e.g., where a raiyat holds nnder a lease according to
which be has got to pay a fixed quantity of paddy every year. The principle
enumerated in para. 11 of the main report, viz., that produce-rents *‘ encourage
indifferent cultivation and are against the best interests of agricultare” does
not apply in such cases. Moreover, there is no object in commautation in such
cases ud the mouney rent gets automatically adjusted every year according to
the rise or fall in the price of the staple food erop.

Clause 22 [Sec. 26 D, 26 K.]—I accept the principle that occupancy
holdings should be made transferable subject to the condition of salami
as prescribed in the Bill; but I object to the exclusion of bequests in favour
of a natural heir (s. £6 D). 1 fail to see how snch cases can he differentiated
from a case of ordinary transfer, e.g. by one co-sharer to another, orto a
third person. I may point out that no such distinction is made in the matter
of court fees in probate cases. S

For the same reason I object to the exclusion of (i) partition and (i)
leases. * Partition” means the splitting up of the-area and rent of the
holding, and any such division requires the previous sanction in writing of
the landlord (vide sec. 88). As regards *leases”, if these are excluded, a
rriyat intending to avoid the landlord’s fee may easily give a sub-lease with
a nominal rent, sod the whole object of the law will be frustrated. As an
under-raiyat, under the proposed law, will also acquire occupancy rights as
a matter of course, it ia but fair that such leases are treated as transiers for
the purpose of landlord’s fees. Incidentally this will serve to stop unneces-
sary subinfeudation. Transfers by a raiyat to a co-sharer landlord, where
the transferee becomes a tenure holder, under the proposed section 22, seem
not to have been considered in connection with the question of salami.
The co-sbarer landlord who purchases the raiyati holding should in all
fairness pay the proportionate salami to his other co-sharers before he is
allowed to have exclusive possession of the 16 acnas share of the tenancy.
In subsequent transfers, the tenancy should, for the purpose of landlord’s
fee be treated similurly ns a raiyati holding, and necessary amendments
shculd be made in the proposed section 22 as well as section 26 K. If this
proposal about subsequent transfer is not accepted, I would move for a
clearer enuncintion of what * beneficial rent” means in section 7 (4) of the
Act on similar lines us done in clause 3 (3) (b) of this Bill, 1.e., whether a low
rent was assessed on the under-tenant in consideration of any premium
realised or like reason,

Clause 25 [Sec. 40 (1).]—Vide my note above on clause 14 (2). This
section should not apply to raiyati holdings at fixed rates or nnder-raiyati
boldings at fixed rates. '

Clause 25 [Ser. 40(10).]—The provision of spreading the premium
over a term of many years should be omitted. If at all kept it shoald not be
for more than 3 years.

Clause 28 [Sec. 48.]—It is not understood why an under-raiyat should
be considered as possessing occanpancy rights even when he is neithera
gettled raiyat of the village nor has held the same land for 12 years. This
proposed privilege is even greater than what has been conceded to a raiyat.
There should, therefore, be a firsé proviso of section 48 that an under-raiyat
before he can acquire occupaney right should either be a scttled raiyat of
the village or have held the same land for twelve continuous years.
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Three years' time after passing of the Bill should be given to the
existing raiyats to oust their under-raiyats and in case of existing valid
leases, the raiyuts should be granted such time up to one year after the
expiry of the lease.

Clause 31 [Sec. 5(2).]—I object to the repeal of section 30(2). The
repeal will make indefinite a matter which is now definite, and leave both
lundlord and tenant to the mercy of the courts.

Clause 48 {[Sec. 76(2;(a).]—The addition regarding * providing drinking
water for the tenant aud his family ” may be clearly explained to mean wells
and not small dobas, which the tenant would like to excavate near his
house. The sanitary condition of a village with 8o many insanitary dobas
in it may be better imagined than described, The Public Health Depart-
ment should be consulted in this matter.

Clause 71 [Sec. 105C.]—In all cases, as the landlord is entitled to
enhanced rent or at least to apply for it, his costs 'in claiming it should
always be paid by the defendants,

Clause 90 [Sec. 146 B{2).]—I1t shbould be made clear. that this will not
debar the landlord from realising salami from wunrecognised transferees
[¢f. proposed section 54(2), proviso).

Clause 93 [Sec. 148.]—Costs on the contested scale should be provided
for cuses in which a raiyat after harassing the landlord with adjournments
eventually does not file any written statement at all or does not appear on
the final day of disposal.

Clause 111 [Sec. 182.]—I object to the proposed amendment. A man
for example, having a house in a town governed by the Trans{er of Property
Act, tukes a few cottas of agricultural land as a raiyat. The effect of the
proposed law will be that the Jandlord will be debarred from treating his
homestead land any longer under the 'Transfer of Property Act. This is
one of many possible examples of hardships to the landlord. I prefer
section 182 as it is now in the Act.

Clause 113 [Sec. 1§34(2) of Chapter XV-A4.]—This eub-section should
be omitted. Any new cases like this should be placed before the Legis-
lature and carefully considered when occasion arises. Government should
not be given such carie blanche.

Clause 117 [Sec. 195(e).]—Khudkast raiyats should not include ail
raiyats baving occapancy right, becapse occupancy raiyats may cultivate
land in one village although they may mnot be residents of that village.
The law should not be changed. '

SUPPLEMENTARY NOTE.
-

I agree with the note of dissent of Kumar Shib Shekhareswar Ray on
the following clauses of the druft bill, viz., (1) CL 104, (2) Cl. 14, (3) CL 21A,
(4) CL 122, (5) Cl. 31A, (6) CL 40, (7> Cl. 41, (8) CL 90, (9) Ci. 93, (10) Cl. 94A.

I agree with the note of dissent of Raja Ban Bihari Kapur Babadur
on the following clauses: viz.—(1) CL 5 (b) (d) (&) (/). (2) CL 6,(3) ClL. 22—
Sec. 26G ouly, (1) CL 25, (5) Cl.-28, (6) Cls. 31, 33, (7) CL 48, (8) Cl. 54,
)] Ql. 57, (10; C1. 95, (11) CL 102, (12) CL 109. (13) Cl. 113—ouly the last
portion, i.e., the power of extension in section 183 A(2), (14) Cl. 117,

I agree with the note of dissent of Babu Erojeudra Kissore Roy
Chaudhbury on the following clanses :—93 and 94.
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Note of dissent by Babu Surendra Chandra Sen.

I have signed the.report of the Committee subject to dissent on certain
poihts which ure stated below :—

Clause 3(a).—De_ﬁn£tion of*tenan!: I think the contrary presmmption
should be provided for, for the benefit of the landlord, viz., “if the landlord
provides the pluugh, calile or any part of the implemenis of agricullure
that person shall be deemed to be a lubourer” This would moke the,
law easier of application.

Clause §id).—Definition of holding : In the definition of * helding”, after
the word * raiyat’ the words “or under-raiyat” have been proposed to be
added in the preliminary draft Bill in view of the general principle adopted
by the committee regarding the occupancy right. of under-raiyat, 1 am
however of opinion thut an under-raiyat ought not to be given a right of
occupancy and therefore the words “ or under-raiyat” ought not to be added.
See my remarks under clause 6. ‘

The definition of * holding” shounld be altered, and it should be as
follows : '

-

“ Holding means the inlerest of a raiyat in the land which he holds and
which forms the subject of a separate tenancy.”

The practical difficulty which is now felt and the reasons for my sugges-
tion stated above will appear from the [oot-note below.* '

*Occupancy right Inundivided share of land.

8.8 cl.(9). According to the definition of the term * holdiog™ as interpreted by the case-law, an
andivided share of g paroel of land is not a holding.

Tilustration,

A aud B are joiat proprietors of an eatate. A lets oat his one-lialf share as a tenure of a parcel of
land by ono lense ; B leta out his one-half share of that paresl separately by another lcase ; there become
two dislinel tenuras ; A or B muy sue alone tor ejectient or enhancement and the decree obtained for rent
m & rent-decree. But {f A leis oul his ons-half share of land as a raiyati tenancy and thers are stipulations
thai 4 alone will bs entitled to sus for rent or enhancement ur ejectment, and B lsts rut by a ssparaie leass
his undivided share with all rights of enhancemsnt, sjswctment, ste., still according to the case-law A or B
cannot alone sue for enhancemant or ejactment ; it has been held that the tenaucy uoder A or B is not a
holding. The case-law is to the effect thirt a parcel or parcels of land means “no eatire parcel™ or
“ entire parcels " of land.

The practical Jifficulty is that the landlord canoat, although there is a separate lease, bring o suit for

snhancement of rent under a, 30, for it is the landlord of a

10. W. M. 831 w. 0. 35 Cal 017, 20, W. " holding ™ who cap bring such a suit ; it ig nut poesible to bring &

rat o e e N emit jeintly with his co.sharer landlurd, for the leases are separate, the

781; 3 O L. B 140; obeervattons of rept (s soparato and the stipulatiovs are different. Likewise the
o, J. 18 0. W. H. eolsir (384 ho  jegree for rent ia not a rent dacree but o money dectee,

It is suggested thorefore that the definition of °' holding ™

should be altered and in this tespect the definition of * tenure ” should be looked into, sud the definition

may be altered thue : -

* Holding " means the inlerest of a roiyal in the land which ke

, dafinition of * holdlog * in the ** Land- ic ; v
(o detnltion of " holdles | o oot of o kolds and which forma the subject of a separate tenancy.”

Beus Law Comuimion, Vol. L The word nsed in 8. 30 is * holding " and the word in o 105 ia
“land' ; it has therefore been held that although the lavudlord of an .
NG LM ondivided share of a parcel of iand which has been let out by a

soparate lease canoot bring o suit for enhaucement under s. 30, but
be can make an application for settlement of rent undor s, 195, as the word used in 8. 105 iz * land " and
not * holding. "
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Clause 5(g)—Definition of agriculiural year: The aiteration proposed
is not necessary inasmuch ns the Benguli year is not prevalent throughout
the whole of Bengal.

Cluunse 8 [3. 4].—Clusses of tenants: 'The importunt alterstions which
bave been proposed in the draft Bill are as follows: (1) Raiyats at fixed
rent or rate of rent muy acquire a right of occupancy, (2) Undef-raiyats may
also acquire such a right. _

- According to section 4 as it now stands a raiyat at fixed rent or rate of
rent, casnot acquire a right of occupancy inasmuch ns the classification of
tenant shews that one class srclud?s anirther. It is desiruble that the
rights and privileges of a raiyat at fixed rent should be governed by contract
gubject to the provisious of the Act.

An under-raiyat ought not to be given the right of occupancy. At
present an under-raiyati lense may extend only to nine years, and an under-
raiyati tenancy is not beritable except for the remainder of the term of the
lease; and when an under-raiyuti tenancy determines by efflux of time or
otherwige, it reverts to the .raiyat. This whoiesome rule disconrages
sub-leases by a raiyat and he geta his land back; consequently he is not
converted into the position of a tenure-holder. This sabject ir dealt with at
length in clause 54. '

In tbhis connection I may usefully quote in the focot-note below®
a passuge to be foand at page 3 of my printed notes in re amendment of
the Bengal Yenancy Act which I prepared for the Bengal Tenancy Act
Amendment Committee,

°Ciassification of Tenants snd Right of Occupancy In an undar-ralyat,

S. 4., Acconling to the classification of tenants jt is only a raiyat who may acquire a right of
occupancy ; s under-raiyat is a person who holds immediotely or mediately uuder raiysts (occupancy
or at fixed reot), From this it is clear that an under-raiyat with a right of cccupancy las noi been
recogpiscd iu this section ; if however an under-ruiyat’s right of occupsnecy is pow thought fit to be
recognived, it is pecessary that the classification should include a clase of under-raiyat with a right
of occupancy. .

Then a forther guvestion arises as to whether an under-raiyat holding under another uuder-raiyat
should alsu be given a right of ocenpancy.

Mr. Finucaue eays i~

“*There can be mo mancer of doubt that nnder the local custom o4 recrgunised in Jessore, Forfa
- roiyats or sub-tenants are muppored to have occopancy rights. There-

Rxtract {rom u letter of M. Finucane, Esqr  fyre there are twa occupancy rights in the sawe land....ouusees”
of 1’!2?:;:“;{:3 s‘i‘.ﬁ’ﬁﬂu‘,’feﬁ.‘”’ Board But the Legislature in enacting s, 4 trested the superior occupancy
raiyat as a tenure holder, and the korfa occupancy raiyat retained

his position as such,
8o, it is not dewirable to give uader-raiyats an eccupancy right.

From n. 113 and a. 183, illustration () it appears that this Act recognises right of cecupancy in an
pnder-raiyat, but the Act ia silent aa to the provisions which will 4pply to an under-raiyat (haviog a right
of vccupancy). in regard to enhancement, ejectment, transfer or succession and slun ae regards otler
matters, B. 183 provides that wvothing in the Bengal Tenanoy Act shall affect sny custom, usage or
customary right ol inconsistent with or cot expressly or by necessary mplication med.fled or abolished by
its provicions. Now, according to the clussitication of tenauts in s. 4, one clasy excludes the other, snd
therefore occnpaucy reiyats who are a distinct class of tenanis exclude the under-raiyote who are another
class of tenants ; 6o it seems that . 183 excludes the idea of an wunder-rgoiyat with right af occupancy ;
it is po doubt true that illustration (2) of a, 183 recoguises right of occupancy in an ouder-raiyst, and
that illustration assumes (but, it is submitled, wrongly aasumes) that a right of ocenpaucy may be acqnired
by costom or usage, and that such a right is not incounsistent with the provisions of the Act. So the
ilinatsation is against the provision of s, 183, and against the epirit of 1he other provisions of the Act.
It is true that &. 113 speakn of an under-raiyat-with a right of occupancy : but that part of the sectian
was ao eddition made by the Bengal Conncil long after the passing of the Bengel Tenancy Act, which is
an Act of the India Council, The Beugal! Council might lave introduced the matter an occount nf the
erroneous iltustration to a. 183 [s, !13 occtlI: in Chap. X of the Act, and in regard to the drafting of

fyats this Chapter X which was enacted by Bengal Act IT1 of 1888}
Under ﬂsmofwfnm,' Jenkins ‘C J. oheerves in the cane {of Ug:dulla,v. Ramchandra,
14 ¢ W, N. 812 “ of the carelsss drafting whicl mara this very important Act.”

No rule hae been laid down anywhere as to what eclements are necessary for an nnder-raiyst to
acquire a right of occupancy by cuatom or nsage.

Moreover, a right of eccupancy ie & creature of the statnte and can ouly be acquired nader se. 20
end 21 of the Bengal Tenancy Act and the corresponding sectivue of Act X of 1859 (e. 6) and Act
v1I B, C, of 1869.

Itis therefore suggeated that an nnder-raiyat should not be given the right of vccupancy.
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Clause 7.~Definitions of raiyat and under-raiyat: The proposed addi-
tions and alterations are not necessary.

Claise 8.—Section 7, sub-gection (3): In the proposed clause (d) I propose
that for the words and figures * 10 per cent.,” the words and fignres -* 50 per
cent.” should be substituted. According to the present luw a landlord is
entitied to get up to 90 per cent. of the profits, which is most inequitable ;
even an officer employed to cqllect rent who is paid by Commissioner gets
more. .

Clause 21.—Trees : In the proposed explunation * valuable trees™ should
also include babul trees (31¥M) as they are uselul for making carts.

Clanse 22-~Transferability of occupancy holdings: I differ from the
priuciple stated in the main report and I am of opinion that occupancy hold-
ings ought not to be made transferuble. I propose to discuss the question
nnder the following heads :

I.—Law reluting to transferability of ocenpancy raiyati holdingg—

{1) Before the Permanent Settlement.
(2) Alter the Permanent Settlement and before the passing of Act X of

185). - .
(3) After Act X of 1859 up to the passing of the Bengal Tenancy Act,
1885. .

(4) Aftew the passing of the Béngal Tenancy Act, 1883, up till the
present time. '

I1.—Whether the grimt of transferability would in any way infringe,
the rights and privileges given to landholders under the Permanent Settle-
ment. :

1I11.—Whether occupancy holdings ought to be made transferable,

IV.—Present case-law and conflict, and whether thers should be any
legislation. ~ .

1.—Law relating to transferability.
(1) Before the Permanant Settlement.

The following is an extract from Mr. Shore’s Minute of June 1789
respecting the Permanent Settlement of lands in Bengal ~~ -

“389." It is, however, generally understood that the raiyats by long
occupancy acquire a right of possession in the soil, and are not
subject to be removed; but this right does not authorise them
to sell or mortguge it, and it is so far distinct from a right of
property.” |

In Mr, Justice Field’s Digest at page 164 is found the following
passages — '

‘“ Before the period of Britisk. Government alienabilit.y was not an
ordinary incident of immoveable property in India.”

* Alienability was not an ordinary incident of immoveable property
in land.” :

“ Raiyati holdings were not transferable at the time of the Permanent
Settlement.”

Even Fkhudkst rvaiyats conld not sell or mortgage, although their
holdings were hereditary. See Sir John Shore’s Minute, duted June 1589.

Sir Richard Garth says in bhis Minute, dated the 13th Settlember 1884 :
“It is admitied that oceupuney holdings were not transferable at the time
of the Permanent Settlement.”

“ The law and custom affecting rvots was not altered by the Permanent
Settlement "—Mr. Justicsa Campbell’'s Minute dated 12th Uclober 1863.

In the preamble to Regulution II of 1793 we find this :—

“The property in the soil was never belore formally declared to be
vested in the landholders nor were they aliowed to transfer
sach rights as they did possess, or raize money npon the credit
of their tenures, without the previous sanction of Governmeat.”
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From this it is clear. that Regualation II of 1793 recognised the fact
that -even landbolders had no right to transfer their land by sale or mort-
gage before the Permanent Settlement.

Extract from Harrington's Analysis, pages 263, 281 and 301 :

“« On the whole, therefore I do not think that these ryots can claim
of alienating the lands...... by sale or other mode of transfer, nor
any right of bolding them at a fixed rent, except in the
particular instances of khudkast ryots, whe from prescription,
have a privilege of keeping possession as long as they pay the
rent stipulated for by them.”

There was no right of property nor right of transfer in occupancy
holdings : see clause 7, section 13, Regulation VI of 1799.

There were two ciasses of raiyats:

(a) those who cultivated the lands of the village to which they belong-
ed and who either, from length of occupaney or other cause, had n stronger
right than others and were in some measure (according to Mr. Shore)
considered as hereditary tenants and they generally paid the highest reat;
they were called khudkast raiyats ; whereas the other class cultivated lands
belonging to a village where they did not reside, they were called paikast
raiyats; according to Mr. Shore they were tenants-at-will,

Both these classes ol raiyals had no right of transfer by either saleor
mortgage of their holdings, as pointed out above.

(2) After the Permanent Seitlement and before the passing of Adct X
~of 1¥59.

“The law and custem affecting ryots was not altered by the Permanent
Settlement.” Mr. Justice Campbell’s Minute, dated 12th October 1863,

“ Act X of 1859.was intended for the most part as a consolidation of the
existing law and custom............ so the law relating to non-transferabilily
remained the same as before.” Mr, Justice Campbell’s Minute, dated lat
June 1864.

3. After the year 1859 up till the year 1885—the year in which the
Bengal Tenancy Acl was passed.

It does not require any authority to be cited to show that the same law
about transferability continuyed. Sir Richard Garth says in hLis minate,
dated the 8th January 1880, in reference to Mr. Justice Fields's minute as
follows —“He admits very fairly at the ontset that before the period of
British supremacy in India, tenures, as a rule, were not aiiensble; and also
that at und after the lime of the Permanent Settlement it was always
considered, both by the legislature and the courts, that raiyats’ tenures,
whether they were permanent or temporary, were wnottransferable.” It
should however be mentioned here that the legislature recognised in the
Bengal Terancy Act that occunpancy holdings are transferable by local nsage
(see section 183, illastration). It is submitted that there was never uny
sinch cnstom, nor has any local usage ever grown. Sir Richard Garth no
doubt says in his memorable minute that “such tenures (i.e., occupancy
holdings} have never been yet transferable except by special custom.’ At
the same time he says “ such a custom is very rarely proved. I have known
it repeatedly attempted in muffasil courts but very seldom proved.”

I have looked into the law reports very carefully hut I have not been
able to find out a single case where it has been held that the custom or
local usage of transferability of occapancy holdings has been proved to the
satisfaction of the court. The High Court has laid down that in order to
prove a custom or usage of transferability of occupancy holdings, what is
necessary to prove is that such . transfers have been made (1) to the know-
ledge (2) and without the consent of the landlord, (3) and that they have

been recogpised by him either without payment of a nezar or upon payment
of a nazar also fixed by custom. )

No such custom or usage has ever been proved, and if there had been
an existence of such a custom or usage we would have found it proved in
the law courts. ' ' o
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Before .the present Bengal Tenamcy Act wus passed a statement was
prepared from retarns which were culled from the munsifs’ courts showing
the namber of purchases and clagses of purchasers of raiyats’ holdings which
as a matter of fuct are bought aud sold in almest all districts of Bengal,
and upon this argament an attempt was made to legislate that occupancy
holdings ought to be made transferable; Mr. Justice O'Kiuealy in his
minnte said in reference to these returns that “occupauncy rights, se far
from being rarely the subjeck of assignment, are freely transferahle in
every district of Bengal except Saran and Champaran.”

But these returns gre practically valueless to show whether a c¢ustom or
usage of transferability existed, for they only showed tnstarnces of transfer,
but it does not appear whether there was any enguiry about the existence -
of the several elements necessary for proof of custom or usage.

Before the passing of the Bengnl Tenancy Act, the question as to
whetber occupancy holdings should be made transferable was thoroughly
«iscussed ; the majority of the members of the Rent Law Commission were
ol opinion that occupancy holdings ouglht to be made transferable by private
sule or gift and devisable by will but not transferable by morigage; there
was a large mass of opinions taken® and there was a conflict of opinion;
bat on a careful consideration of the subject thers wis an ercision of
the transferability clauses from the final Bill; and when the Bill

assed through the Indian Legislative Council the Hon’ble Mr. Amir
Xli moverl an amendment that “an occupancy raiyat shall be entitled in
Bengal proper to transfer his holding in the same mancer and to the same
exteat as other immoveable property ”, provided that * the landiord shall be
entitled to a fee of 10 per cent. on the purchase money.”” The Hon’ble
member after the discussion in-the Conncil withdrew his amendment.
His Exceliency the President of the Councii (Lord Ripon) in his speech
suid as follows :— ‘

“In the first place we have to consider the matter from the point of
view of right und equify. Sir John Sbhore, a coniemporary
authority upon the subject, has staled in the most positive
manner that the occupancy right does not include the right of
sale or iransfer and the Courts of Bengal, as I understend,

. have hitherto maintained this view. It iy, therefore, a question
as to how far we should be justified in giving the occupancy
tenant a right carTying a money value o which he has not
hitherto been entitled by law. That he should have it by
custom is a totally different question.”

- 4, Ajter the passing of the Bengal Tenancy Act, 1885, up till the
present time. _

According to the present law occupancy holdings are not transferable,
but the usage wherever it existed was declared by illustration (1) to
section 183 be not inconsistent with and not necessarily modified or
abolished by the Act. A large number of cases have since been decided by
the High Court and it is very difficult to reconcile them ; the principlesenun-
cinted atd laid down are in conflict with each other, and the case-law is
not in a satisfactory condition, and no one can reasonably- question the
propriety of legislation to lay down distinctly the law on tbe subject. In
the Full Bench case of Dayamoyi versus dnanda Mohan, 42 Calcutta 172,
certain rales were Jaid down, and it was thought that the law was fipally
laid down with certainty, but in effect it will be found in the law reports
that in a very large namber of cases the rules lnid down in the Full Bench
were interpreted so very differently from each other that the Fill Bench
case is not of auy practical assistance; and within a short time, the Full
Bench cuse was reconsidered by a Special Bench of seven Judges who
partially moditied the Full Beunch case. The, unsatisfactory condition of
the present case-law will be further explained if the rules laid down in
the severul cases are examined: Vide below, heading No. 1V’

* Tide the follu wing amongst other papers :—

I. Sir Richard Garth's Miuute dated Gih Sepiember 1832 (Report of the Goverument of Bengalon the Bengal
Tenancy Bill 1384, Vol. 1I], p. 1, at pp. 0 and 11).

2. Minute by the Bon’ble Mr. Jurtice O'Kinenly (vide the same report, p. 13).

A  Memorswinm dated the 22nd December 1843, with referonce to Sir Richard Garth's Minate, dated the 6th Septem-
iber 1882 (ride tho same report as above, p. 21, at p. 26, paras 17 and 18).

4. Field's Digest : Note on transferability of oocupancy holdings.
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1I. Whelher the yrat;t of transferability would in any way infringe
the rights and privileges given lo landholders wunder the Permanent
Settlement : :

The raiyats bad no preprietory rights in the land; proprietory rights
include right of transfer, and this right was uever possessed of by a ruiyat.
The Permanent Settlement undoubtedly conferred proprietory rights on
the landholders with whom the settlement was coneluded; Governmnent
conveyed the proprietory right in lands to the settlement holders by the
Permanent Settlement (8ee 8. 8. 6 aud 7 of Regulation I of 1793) Thke
property in the soil was never before formally declared to be vested in the
landbolders bat it was so done by the Permaneunt Settlement Regulation,
(see the preamble to the Regulation II of 1793); the cultivators had no
proprietory iuterest; the preamble speaks of proprietors as distinet [rom
cultivators. .

The properly in the soil being vested in the landholders with whom
the settlement was perpetually made, they arve the only persons who cun
grant the right of transfer to other persons. If the zamindar is alone the
actual proprietor how can his right be interfered with by legislation? One
of the reservations which Government made on behalf of itself by the
Permanent Settlement Regulation is as follows:

“8. 8 Art VIL—First.—It being the duty of the ruling power to
protect all classes of people, and more particularly those who
from their situation are most helpless, the Governor General in
Council will, whenever he may deem it proper, euact such
Regnlations as he may think necessary for the protection and
welfare of the dependent talukdars, raiyats and other cultivators.
of the 80“,.-......-..--.'."

T'his is the only clunse which enables the Government to legislate for
the protection and welfare of the tenants; now the question is whether
legislation granting the right of transferability to the tenants is anthorised
by the above clause. I venture to think that such legislation is not so
authorised for, amongst others, the following reason, viz., thut the fall
proprietory right conveyed to the landholder by the Permanent Settlement.
will be interfered with, tnasmuch as the right to transfer is an element by
the proprielory right. Article VII, 8.8, cl. 1, of the Permanent Settlement
Reguiation never intended that the Government reserved to itself the right.
to tuke away the proprietory right conveyed to the zamindar; it authorised
legislation only for protection of the tenants in sach matters as undune
exaction of rents, procedure for realisation of rents and generally aboot ull
matters short of interference of proprietory rights.

If Government legislates in violation of the privileges given to the
landholder, he can legitimately object to the discharge of the fixed assess
ment which he agreed to pay. Even the most clearly proved necessity for
the general good can justify the Government to take away the proprietory
right from the landholder couveyed to him absolutely and for ever by the
Permanent Settlement Regulation.

111. Whether occupancy holdings ought to be made (ransferable by
legislation :

I bave already pointed out that (1) from before the Permanent Settle--
ment up till the present time occupancy holdings have never been transfer-
able, (2) that proprietory right in the soil was conveyed to the landholders.
by the Permanent Settlement Regulation, (3) that the right of transfer is
an incident of proprietory right and that a person who has no sach right.
- bas no right of transfer, (4) that the right of transfer by custom or local
nsage is recognised by case-law and by the statute, but snch custom sr local
asage has never been proved in even a single case in the law courts, (5) that-
8. 8 of Art. VII of the Permanent Settlement Regulation reserves to
Government the right to legislate for the protection of the tenants, but this:
does not mean that the propriefory right conveyed to the landholders may
be interfered with.

- For these, amongst other reasons, it is most inegitable to take away
from the landholders some of the rights and to transfer them to the:
cultivators.
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Apart from the above considerations it is not desirable to give the right
of transfer of their holdings to the raiyats; mainly forthe following reasons;

(i) it would be unjust to the landholders,
(#€) it would be ruinous and injurious to the raiyats,

(¢if) 1t would be mischieyqus to the country.

So such legislation which is not beneficial either to the landholder or
to the raiyat, or fo the country, is neither called for, not at all desirable
I propose to discuss these three matiers together. -

As to the landlord’s interest, it has never been guestioned thatit is
uvjust if the right of transfer is given to the raiyat: not only his proprietary
right will be interfered with as pointed out above, but also the following
cunsequences will arise : )

() an undesirable tenant will be thrust upon him,
(b) the land will be liable to pass to rival and inlmical landlorde,

(¢) capitalists, planters, mahajans, pleaders and other powerful people
will come into the place of the raiyat, g

() even the right of pre-emption, if given to the landlord, would not
be of any avail, for he may not have sufficient funds available
to buy up the holdings transferred; moreover it is unjust to
expect that a landlord who under the present Iaw has the right
of khas possession should be required to pay the sale price of
the holding (when large fields, syy one thousand acres of
raiyati lands, will be purchased by capitalists, even the richest
zamindars would find it diflicult to buy ap).

ma to whether legislation granting transferability of occupancy ruiyati
holdings is beneficial to the raiyat, it is ordinarily tbought that such
* legislution is desirable mainly for the following reasons:

(1) that the tenant would bave proprietary right in the land and thus
his status would be improved,

(2) he would be able to raise money by mortgage or sale and would be .
able to improve his condition by investing money in other
pursuits, trade, etc.,

(3) he would be able to abandon his village and holding, and lﬁigrate-
to a village of hia own choice and settle there by taking settie—
ment of new holdings, :

(4) the raiyat in years of bad harvest and failure of crops, as also ix
time of distress, marriage and other ceremonies of the family,
-would Dbe able to raise money by mortgage or sale of a portion
of their family property, and thus save himself from starvation
and would be able to meet the necessary expenses of the cere-
manies of the family.

It is unnecessary to add man'y other reasons which are advanced om
behalf of the tenant. .

Notwithstanding all these advantages I am of opinion that 2 will be
rusnous to the raiyat for the reasons stated below. The rule that occupancy
holdings are not transferable is a profective measure so far as regards the .
raiyat himself ; it is a benefit which cannot be deprived of even by the land-
lord ; the land will always remain in the family which will have a
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permanernt interest therein; he will not ran recklessly into debt ; he will
not be abile to abandon bis village and to venture on an nncertain trade and
migrate elsewhere for gain; be will not be able to mortgage his holding
by borrowing a small sam which will swell up to a large debt. It is true
that at the time ol his distress he requires money ; this he can secure at
present by grant of sub-leases of a portion or the entire bolding, and as he
capnot according to the present law sub-let for more than nine years, the
land comes into his hands again.

Chief Justice Sir Richard Garth observed as follows in his minute :—

“to give a poor population like the Bengal raiyats the means of
selling or morfgaging their tenure at pleasura is a very certain
means of making them improvident. I should have thought
that the most effectual way of protecting such people, and

X ~ preventing them from wasting their substance, would be to
secure them a permament interest in their property, by prohibit-
ing the alienation of it in any shape.”

The position of a raiyat who takes up a sub-lease after (ransfer of his
holding will be most precarious; he will be rendered into the status of an
under-raiyat; Mr. D. Fitzpatrick, in his letter No. 784, dated Simla, the
15th May 1884, to the Secretary to the Government of Bengal, baid as
follows .—

»There is however, a large mass of evidence to show that the
mahajan who buys up occupancy rights, is one of the most
exacting of landlords.”

There is another matter to be tonsidered, neither from the landlord’s
point of view, nor from -the tenant’s, but from the view of the good and
benefit of the country at large. 1f we direct our attention to this point, we
will find that it is extremely desirable that that the right of transferability
shonld not be given ; it is rainous to the country as well as to the people.
If the right of transfer is given, we will find in course of time that the
cualtivable area of the country will pass into the hands of capitalists, Earo-
pean and Indian, and the cultivation will be carried on by them by the
employment of coolies., 'P'he whole peasantry will therefore be converted
into coolies or day-labourers; the necessary consequences of which will be
that the landless actual cultivators of the soil will be driven to seek employ-
ment for gain by migrating into other provinces. No one would like that
a large cultivating field, say, five hundred acres of land, hitherto the main
support of five hundred families, should pass into the hunds of a limited
company, wiich would employ the cheapest labour avaiiable for the produce
of the crops. Consequently instead of a smiling village you find a commer-
cial concern established in the village, with a population of day-labourers.
I think it should be the principal aim of the legislator to legislate in such
a way as to increase the happiness of the people; but if the effect of the
legislation is that the peasantry will cease to exist, that the caltivators will
be reduced to the statues of coolies, that they will have to migrate to other
provinces for gain—such legislation is the least thing to be desired. It is
not for commercial purposes alone that the encouragement of ngriculture is
essential to the welfare of the provinces of this country. No doubt it is
trne that large fields in the hands of European and Indian capitalists
or biz limited compaunies will yield more crops with the help of up-to-date
scientific implements and methods, but the whole thing will be a commercial
concern.

If the land goes into the bands of capitalists, which some day in the
near future it is bound to go, it will necessarily follow that there will be
competition for cheap labour amongst landless caltivators of the soil and
the labourers of other provinces, and if cheaper laubonr is found elsewhere,
the Bengal cultivating class will gradually cease to exist; how would you
like a Bengal district without Bengnlees? — ' ‘ '
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. N
In this connection the following lines from Goldsmith’s Deserled Village
may be quoted — '

“ J11 fares the land, to hast’ning ills a prey,
Where wealth accnmunlates, and men decay ;
Princes and lords may flourish, or may fade;

A breath can make them, as a breath has made;
Bat a bold peasantry, their country’s pride,
‘When once destroyed, can never be supplied.

“ A time there was, ere England’s griefs began,
When every rood of ground maintained its man ;
For him light labour spread her wholesome store,

‘Just gave what life required, but gave no more:
His best companions, innocence and health,
And his best riches, ignorance of wealth.

“ But times are nltered ; trades unfeeling train
Usurp the land, and dispossess the swain ;”’

I may usefully quote here the following passage from the preamble to
the Regulation II of 1793 :—

“The Hindans, who formn the body of the people, are compelled, by the
dictates of religion, to depend solely mpon the produce of the
lands for subsistence, and the generality of such of the lower
orders of the natives as are not of that persuasion, are from habit
or necessity in a similar predicament. The extensive failure or
destruction of the crops, that occasiopally arises from drought or
inundation, is in consequence invariably followed by famine, the
ravages of which are chiefiy felt by the cultivators of the soil and
the manufacturers, from whose labours the country derives both
its subsistence and wealth.”

This proposition, which was enunciated in the Regulation of 1793, still
holds good. 'T'he above extract will show thut the people depend wupon the
produce of the lands for subsistence; but what would be the consequence if
a capitalist sends all the yield of the field to a market outside the district?
The local landless labourers will lose all means of subsistence.

It should also be observed here that one of the chief grounds why there
-ahould not be any legislation now, granting translerability to occupancy
holdings, is this that the whole matter was very fully enquired into and
investigated when the Bengal Tenancy Act was passed in the year 1585 and
it was finally abandoned. 71'be Lieutenant-Governor in his speech in the
Council agreed that there should not be any legislation granting transferabi- .
lity and said as followa :— ' )

“The fact is that the practice obtains ail over the country; it extends
to a considerable extent in Behar; it is in increasing operation in
all parts of Bengal. The fact that such transfers are taking place
daily in almost every district of Bengal is one which no one can
dispute ; it comes before us on the nnquestionable anthority of the
Registration Department, and it is admitted by the landhplders
themselves. Therefore, I think, it is quite our wisest course to
let the practice develop itsell, and in a few years it will be very
much-easier to recognise the practice from the fact of the custom
having become established.”

In view of all the circumstances disclosed in the Lieutenant-Governor's
speech he strongly pressed upon the Hon'ble Mr Amir Ali to withdraw
the amendment proposed by him for granting a restricted right of transfer,
as pointed out above. The amendment was accordingly withdrawn. Now,
the hope entertained by the Lieutenant{-Governor that the practice of
transfer would develop into a custom has not been fulfilled yet. The
landholder hae been more zeulous of hisright and no custom has grown up, -
nor has the condition of the tenantry or the country altered since 1885,
80 a8 to necessitate the change of law on the subject,
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IV. Pregent case law dnd conflict und whelhef theré should bé any
legislation :—

It is not necessary to take the trouble to cite all the rulings and
references on the subject. But if the case law is sammarised we tind that
there is a conflict on the case law and it is not in a satisfactory condition in
regard to the following matters +—

(i) Under what circamstances transfer amounts to abandonment and
landlord’s right of khas possession.

(#) Transfer of part of a holding.
(¢it) Usufrnctuary mortgage and right to khas possession.

(iv) Transfer of entire liolding and sub-lease by the trahsferee.
(v) Tenant's estoppel when he transfers.

(vi) Involuntary sales at the instance of landlord or third person in
execution of money decrees.

I am of opinion that all kinds of transfers shoald be discouraged and
prohibited and for this there should be legislation :—=

"(1) Allowing a landlord to get khas possession when there is a partial
transfer as well as an entire transfer by sale, gilt, bequest or
usufructnary mortgage:

{2) Allowing & landlord to get kl.as possession even when a tenant
after tranafer takes a sub-lease.

(3) Allowing a landlord to get khas possession when be grants a
permanent lease.

(4) Allowing a tenant not to be estopped by his own act when he
mortgages a holding and allowing him to object to the sale in
execution of the mortgage decree,

(5) Allowing a tenant to object to involuntary sales at the instance of
either the landlord or third persons in execution of money
decrees. .

¢(6) Disentitling a transferee to claim any kind of right whatsoever
against the landiord or third pefsons.

&

- Clause 25, Commutation.—An nnder-raiyat should not be given this
right, inasmuch asa raiyat who sublets generally does so for his snbsistence
and not for the purposes of trade or profit.

1 4algo think that in cases (@) and (b) of the proposed section 40 (§) the
court should be obliged to refuse the application of the tenant for commnia-
tion. ‘ :

For the maintenance of widows and poor families of the bhadrolok
Burgadan. class and who cannot cualtivate lands themselves,

they generally get the same caltivated by other

people, generally by the inembers of the cultivating class, on the stipulatiom
thit the owners will get a certain portion of the produce. Theif munintenance
is thus secured. The law in this respect is, that if the contruct for cultivation.
Ruli . ’ ereates a relationship of landlord and tenant, then
oustasel Bmall Ganses Gouréep. 139, The tenant is entitled to have the rent commuted
LoV Koes1al 217, 11 W.R. tinder 8. 40 of the Bengal Tevancy Act; but if the
;4?, W.'N. 629; 21C, 'W. N. 505, a; lelutionship is that of partnership or master and
s 19.0. W. N. 1206, (Adhiar of gervant then there cannot be any commutation.
nagpun: T'he persons who by virtue of the contract of cul-
tivation become tenants or servants or partners are all known by the name
of burgadars. The poor widows or the poor families, who thus employ
others for cultivation; scarcely know the legal technicalities as to the
distinction as to what constitutes the relationship of landlord and tenaht or
al to what constitites the relationship of master and servant or partners,
Conseguently these poor families are deprived of their maintehance when
cotimutation proceedings are obtained. It is therefore desirable that ip
8.40. the case of such burgadars s. 40 (commutation

oo proceedihgs) shonld not dapply. The burgadars

are not at all prejudiced; inasihuch as they, at the time of the letting out of
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the land, knew that they would have to deliver prodace instead of cash-rent,
and if they afterwards find it inconvenient to continue eultivation they can
make a surrender under s. 86. .

If commutation proceedings should at all be made applicable they should
be maude liable to convert the produce-rent into cash-rent upon the basis of
the market value of the produce,

" e
Clauses 28, 29 and 30. Occupancy under-raiyats—1 havealready stated
my view that under-raiyats ought not t6 be given occupancy right. So
the proposed sections are not recessary.

Clause 31. Presumption ad lo fizity of rent arising oud of lwenly years”
payment of rent : séction 50, sub-seclion (2)~—~This sub-section (£) should not
be repealed. It has been held by the High Court that even in cases not
governed by the Bengal Tenancy Act, the court may act on a presumption
gimilar to the one arising under sub-section (2) of section 50, if the facts
justify the necessary consequence. This is a wholesome rule; specially in
cases of the tenants of this country who have generally no title deeds (and
consequently the origin of the tenancy cannot be proved), it is just and
equituble that the rale which bas been prevailing since 1859 should not be
altered, This rule was first enacted by Act X of 1839, i.e.. only 67 years
after the Permanent Settlement, therefore the period of 20 years may, at this
distant date after the Permanent Settlement, be altered into 30 years.

Clause 40, Section 65.—~In vieWw of my remarks made under clanse 4
thut no occupancy right should be given to an nnder-raiyat, the alterations
proposed are hot hecessary.

Clause 64, Section 86~~Restrietion on sub-lelting by a raiyat.—'The
alterations propesed require serious consideration. I think that for the
beneflt of the raiyat there should be such restrictions to sub-letting as are
provided for by the present law. A raiyatshould notbeallowed to transfer by
sub-lease absolutel{v or for an indefinite period his holding ; the consequence
will be that he will be allowed to convers himself practically into the stutus
of r tenure holder, which ig not at all desirable. The raiyats in this country
are niimost ull actial ¢ultivators aud their means of subsistehce is mainl
culvivation. To allow a raiyat to grant leases for zn indefinite period Wily;
have the restilt that the land will go out of the raiyat’s hands and he will
ultimately abandon the same, inasmuch as he will cease to have any perma-
nent interest. The reasons 1 have given to show why oecupancy holdings
should not be made transferable equully apply to shew that tne right to
transfer by leaise in an unrestricted way should not be given.

According to the provisions of section 85, ag it at present standy, a
sab-lease by a raiyat shall not be valid against his landlord unless made
with the landlord’s donsent, and a sub-lease shall not be admitted to registra-
tion if it purports to create a term exceeding nine years. According to
section 49, as it at present stands, an under-raiyat is liable to be ejected (1)
on the expiration of the term of w» written lease (which mccording to the
Registrution Act is eompulsorily registrable if it is for more than a year),
(2) and when holding otherwise than under 'a writien lease for a term by a.
notice, ’

So at present the position of un under-raiyat is very precarious, and it is
u very wise policy that it should be so, for, a raiyat, even if he grants a’
sub-lease (which he is required sometimes to grant for unavoidable heces~
Bities) always expects to get his land back. ' :

As soon as & raiyati holding is made freely transierable -by lease
without any restrictions, the resnit wilt be that the cultivable area of the
couptry will come into the hands of mahajans, etc., and the position of
t:le ratyal as landlord to such an ander-tenant will be a very preca-
rious one,

There is another very serious objection to the alteratioma proposed in
goction 85, It has been proposed in the draft Bill that occapancy holdings
should be made transferable and that the landlord would get a transfer
fee. The provision for payment of the trensfer fee to the landiord will be
entirely defeated in case free transferability by lease is given. No raiyat
will sell his holding bat will grant permanent leases on nominal rents
and will thus avoid the payment of the transfer fee to the landlord.
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I am therefore of opinion that the present sections 49 and 85 should not
be altered in the way as proposed. ‘
.But 1 think thut the following ualterations should be made in sec-
tion 85 :— -

(1) In granting sub-leases an under-raiyat shonld be placed under the
same restrictions as a raiyat. (According to a certain ruling
of the High Court an under-raiyat does not labour under the
same liabilities. But 3t is desirable that an under-raiyat
should not have greater privileges than his own landlord.)

(@) It should be expressly mentioned in section 85 that it applies to
raiyals al fized rent as well. (At present the mujority of the
rulings of the High Court are to the effect that section 18
controls section 85 and a raiyat at fized rent does not labour
under the disabilities provided for under section #5.)

Clazcse 60. Section 93.—The proposed clauses (a), (¢) and (d) should be
omitted, and the following words in the proposed clause (¢) should be

omitited :
“and in case (#f) on the application of more than half the tenants ”;

and the following words of the proposed clause () should be omitted ;

“ or for the estute or tenure in which the tenants are put to inconve-
nience or harassment as aforesaid.”

At present it is necessary, baving regard to the interpretation put apon
gection 93.in certain rulings of the High Court, to appoint &2 common
manager of an enlire estate although the dispute relates to only a part of
the estaie, and although the co-owners of that part are different from those
of the other part of the esfate. It is therefore desirable that the amendment
proposed in this clause to remove this inconvenience should be made.

But the other amendment proposed (to enable tenants to apply ‘for
appointment of a common manager on the ground that there is inconve-
nience for payment of rent when there is a large number of co-sharer land-
lords) is not necessary, for section 61, which provides that rent may be
deposited in the Civil Court in such cases, sulficiently protects the tenant.

Clauses 61, 62, 64 and 101, Common manager~—The amendment
proposed in these clauses is open to serious objection. It has been proposed
that the Collector (and not the District Judge) should nominate and control
the common manager. The present law that the District Judge should
nominate and control the common manager should not be altered, for,
amongst others, the following grounds, viz, (1) no inconvenience has been
felt on account of the present practice, (2; the High Court will lose its
powers of revision if the District Judge does not properly control the
common manager,

Clause 63. Common agent.—The section proposed is new. I think that
where the co-sharer landlords do not amicably agree to appoint a common
agent, the Collector should not be authorised to appoint one. I therefore
think the proposal to authorise the Collector to appoint a common agent is
open to objection. Section 6! may be made applicable for payment of
transfer fees, ete. :

Clause 84. Presumption asto fizity of rent.—In view of my remarks
made under clause 81, section 115 should not be repealed.

Clause 90. Proposed section 1468B.—In my opinion a decree obtained in
a suit in which all the tenants have not been made parties should not be
considered to be a rent decree. g

Clause 94. Rent-suit by a co-sharer lundlord—1 am of opinion that the
proposed sub-section ¢(8) of section 148A shounld be thns altered that a co-
Sharer landlord who does not join in a suit brought by another co-sharer
landlord will be entitled to sue separately and to obtain a decree for rent
which he will be entitled to execute by proceeding against the defaulting
tenure or holding if the earlier decree has been satisfied.

- Clawse 100. Accrual of litle on sale.—According to the present Civil
Procedare Code the title vests in the purchaser from the date of sale and
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not from the date of confirmation of sale. The proposed change that the title
_sbould accrae from the date of confirmation of sale should not be made.
Consequential changes should also be made in sub-section (7) of section 148A
Sea— clanse 94. :

Clausé 111. Homeslead of raiyai—I think that the provisions of
section 182 should not be made applicable to the homestead of an under-
raiyat. ' ‘e

I also think that where a raiyat holds his homestead otherwise than as
a part of his tenancy, the provisions of the section should be made applicable
enly when the homestead is held under the same landlord wunder whom the
agricultural landg are held and in the same village.

Clause 112, Usage—It has been proposed that the illustrations to
section 183 should be omitted. I .think that they ought not to be repealed.
There are two illustrations: (1) as to usage of sale of occupancy holding,
(2) custom or usage as to the acquisition of occupancy right by an under-
raiyat.

Both these illustrations seem to be necessary.

Clause 113, New Chapter XV-A .1 think the proposed legislation works
a great hardship on the landlord and it interferes with the existing rights and
privileges enjoyed by him.

Clause 125, sub-clause (2). Ezeculion of decree when a sale is sel
aside.~The proposed change is not necessary for two reasons: (1) the protec-
tion sought for is provided for by law ; when a sale is set aside, the decree-
holder is entitled to proceed on with the previous application for execution
and he is afforded an opportunity to put fresh process fee ; (2) the
alteration proposed will work a great bardship on the tenant, for, if a fresh
application for execution is allowed to be made, the result will be that the
landlord will be entitled to draw interest for the intervening period, for
no fault of the terant. '

MATTERS NOT COVERED BY THE CLAUSES,

W hether landlords should first proceed to sell the defaulling lenure
or holding—~1n the committee I raised the following point, viz.,, that as
rent was a first charge on the holding a rent decree ought to be executed in
the first instance against the defaulting tenure or holding, .and not in the
JSirst instance against the person or other properly of the tenanit. It was
agreed that a note of dissent should be written on this subject (vide the
Il);ggeedings of the 38th meeting of the committes, dated the 12th August,

).

The reasons for my proposal may mainly be summarised as follows .— -

(¢) Tenures and holdings sometimes prove to be losing concerns for
no fuult of the lenant, and it is desirable that he should
have an opportunity of getting it sold. It is true that a
raiyat can surrender his holding but it is difficult for him to
prove it, and if there isa litigation with the landlord wheo
questions the fact of surrender, it means the ruin of the
raiyat. As toa tenure it cannot be surrendered unless the
landlord agrees.

(it) The landlord will not be prejudiced inasmuch as in a rent sale he
gets the tenure or holding in the same condition as it was
before the date of the creation of the lease, for he can annul
all encambrances created by the tenant.

(i7i) Many landlords at present first proceed to execute the decree by
attachment of the moveables of the tenant: this causes a
great oppression upon him ; there is sometimes an attempt for
attachment of sach moveables which cannot be lawfully
attached. '

In this connection I should state that according to section 65 of the Bengal
Tenancy Act rent is & firs¢t charge, and probably the intention of the
legislature was that it was such a charge which should be first enforced,
although no doubt the case-law is otherwise.
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1 think that it ought now to be made clear that “charge’™ meucioned‘
m gection 63 is such a charge which ought to be first enfurced.

In the Bill prepared by Mr. H. J. Reynolds (on special duty) in t.he
year 1881, we find the following:— = .

56. (a) Every tenure, under-tenure and occnpancy holdtng shall be
Every tenure, mnder-teanre snd defimed E‘ be I;yliotll;e%ated éortth;a rent lthereot
fin ie er-tesnre snd o nd such rent shall be a first charge thereon.
fta owa t;:ndﬁ?lﬁhmﬁhegtﬁdﬂu When such rent i3 in arrear, the lrmdkg'd shall not
charee thereapon, be entitled to resort to any other process for the re«
covery thereof, untal he has first brought such tenure, under-tenwrs or hold-
ing o sale either in a summary manner or in execution of a decree for such

rent, as he is by this Act empowered in that behalf,

The second sentence in the above section has been ita.hcised
by me. From a reading of the marginal note it will appear that the
gecond sentence of the above section (italicised by me) is only
an explanation of the terms *“hypothecation” and “ charge” to be found in
the earlier part of the section. The word * hypothecation” is redundant in
view of the present Chapter XIV (procedure for sale): and the omission of
an explanation of the word * charge " in the present section 63 does not
affect the present question, for it is not always necessary for the legislature
to add explanatory words to a fterm or expression. Now that the High
Court has put an interpretation on the word *“charge” different from what
the legislature had meant, I think that section 65 should be made clear on
1he lines of Mr. Reynolds’ Bill.

. In this connection I may usefully quote below section 56 clause {er), of
the Bill to consolidate and amend the law of landlord and tenant within
the territories ander the administration of the Lleutenant-Governnr of
Bengal (as settled by the Government of Bengal in the year 1881):

“ 56 (). Every tenure, under-tenure, and occupancy holdin ahall be
deemed to be hypothecated for the

hollgdz;?mtt?:ﬂ?&neé‘?.‘;'go?ﬁimﬂi rent thereof, and such rent shall be

its own rent, which shall bea ' ‘g first charge therenpon. When such

| e e rent is in arrear, the landlord shall
‘not be entitled. to résort to any other process for the recovery
thereof, save as provided in Chapter XIV, until he bas firss
bhrought such tennre, under-tennre, or holdmg to sale either in
a summary manner or in execution of ‘a decree for such rent,

as he is by this Act empowered in that behalf. "

I therefore propose, as already stated, that the present section 635 should
be altered on the above lines.

Present sectwn 192. Power to aller rent in case bf new assessmeni of
.revenue.—I think that the provisions of the section seem to be inequitable
inasmuch as a contract referred to in the section shonld not be interfered
wnth

AGT XXXI OF 1858,

Section 2 of Acti XXXI of 1858 (Bengal Allmnal Land Settlement Act)
provides that it shall be the duty of the settlement officers “to determine
whether any and what addjtional rent shall be payable in respect of the
allavial land bv the person or persons entitled ta any under-tenure in the
“original estate.”

I think that the deﬁermmatlon of rent according to the nbove section of
tﬁe alluvial lIand of under-tenants of the or:ginal estate is not binding npon
the tenant, :

The Act is silent ag to the procedure for s_ettlemt_ant of rent.

In order that the setilement of rent should be binding on the partieg I
think the law on the subject should be made clear and it shouid be provided
that the rent of under-tenants should be settled under Part II of ‘Chapter X

.of the Bengal Tenancy Act.

According to Regalation XI of 1825, section 4, clause (), proviso, a
tenant does not acquire in the increment any interest beyond that possessed
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by himvin the parent tenure and,is nei exempted frem payment of rent;
;l_he following words .of clause (I), section 4, were, repealed by the Bengal
enancy Act, Schedule I; : " N

Words repealed—* Nor, if annexed to a subordinate tenure held }nnder
a saperior landholder, shall the under-tenant, whether a khudkast raiyat,
kolding a mawrasi istimrare tgpure at & fixed rate of rent per bigha, or any
other description of under-tenant liable by his engagements. or by
established usage, to an increase of rent for the land annexed to his tenure
by alluvion, be considered exempt fromn the payment of any increase of rent
to which he may be justly liable.” ‘

The above repeal was made in view of section 52 of the Bengal Tenancy
Act, which provides the rules for assessment of rent of alluvial lands -which
are accretions to an inder-tenure. The assessment may also be made under
Part IT of Chapter X of the Bengal Tenancy Act. ‘ L

My suggestion therefore is that the same rules should be followed in
regard to the determination of rent under Act XXXI of 1858.

(r: ‘.éhould be understood that the remarks made by me under the
different . clauses are also intended for consequential changes in the
cognate clawsges.] ‘
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Note of Dissent by Sir John Kerr and Messrs. Duval, MoAlpin,
Birley, Sachse, Thompson and Khan Bahadur Muhammad
Abdul Mumin. ‘

Clawuse 94— We are of opinion that the words * except by means of a snit
for money brought under the Code of Civil Procedure, 1908,” should be deleted
from the proposed sub-section (&). These words enable individual co-sharer
landlords to bring separate suits for the recovery of rent as money-suita,
The-object of the whoie clause is, however, to provide co-sharer land.ords
with special facilitics for realizir g their own rents in one suit by making
the remaining co-sharers parties to the euit. The latter are afforded an
opportunity of appearing as plaint-ffs in the case, and if they do not awail
themselves of it, we copsider tbat they should be debarred from harassing
the tenant and bringing another suit agninst the tenant for the rent,
whether as a rent or money-suit. One of the accepted principles of tenancy
legislation in Bengal is the prevention of a multiplicity of suits againt a
tenant in respect of the same cause of action. We undertook the ameosd-
ment of the }aw on this point, in order to afford relief both to Jandiords and
to tenants. The insertion of the words mentioned above entirely frustrates
the object of the new section and, unless they are removed, we would
oppose this clause.
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Note of dissent by Mr. W. H. Thompson,

-Clause 22.—~While strongly supporting the provisinns suggested regard-
ing transferability, I would express my opinion thatthe average landlord
in Bengal does not at present get nearly as much as 2) per cent. .of the
consideration money for recognizing the transfer of an occupancy holding.
I betieve that in the five districts in which I have been Settlement Officer,
Tippera, Noakhali, Faridpur, Rajshahi and Dacca, the average actually.
realized ia not greater than 124 per cent. o ' -

Clause 48 (b)—" A tank for the purpose of providing drinking: water
for the tenant or his family” is very often the very opposite of an improve~
ment to the holding. Well over 4 per cent. of the area which would have
been available for cultivation on the maianland of Noakhali district is
occupied by tanks and ditches. It very often happens that what was once
a single holding has alarge tank in it, bat the eo-sharer tenants have
maultiplied and divided the land leaving the tank their joint property.
They cannot agree to meet the necessary expenditure between them to
keep the tank clean, or re-excavate it when re-excavation is necessary, and
each digs a small hole to supply himself with water, leaving the tank
neglected. Not only has its area heen taken fromm the total stock of
agricultural Iand available to the community, but its condition renders it
- a menace to the health of the locality. Moveover the small holes dug
beside the homestead are easily cootaminated and do not supply good
drinking water. That can only be obtained from fairly large tanks. To
give every man the right to dig his own little hole will stand in the way
of obtaining the necessary co-Gperation between villagers for the provision
of a satisfactory supply from tanks large enough to give it: '

I am therefore of opinion that it is against public policy im sach
districts as Tippera and Noakhali to take away from the landlord his veto
on the cutting of unnecessary and unsuitable tanks, and the time will come
when the same will be true in the case of other districts, if it is not true of
some of them already. ) '

Clawuse §9.—1t is my opinion that the proposed section 88B is bad law.
It proposes to give to a party, who only anficipates that he will be put to
1osg, the right to sue for a specific relief before any damage has been done
to him. His proper remedy should be by meana of an injunction upon the
under-tenant not “to use the land in a manner whereby the co-sharer
tenants would be liable to ejectment or other penalty . .
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Note of dissent by Babu Bishmadeb Das.

I regret that I have to submit a note of dissent as 1 cannot agree with
my colleagues on some very important points. The committee has been
appointed by Government, on the recommendation of the Bengal Legislative
Council, embodied in a resolution moved by me for amendment of the
Bengal Tenancy Act for the benefit of the raiyats specially. But the
majority of the members seein to care more for the interests of the landlords
than that of the tenants. I wish to make it clear that there is ho real
representative ol the tenants on the committee. Ral Sahib Panchanuan
Barman, M.L.C., Mr. Syed Erfan Ali, ML.c,, Manlvi Yakinuddin Abmed,
M.L.C., and myself have been taken to be representatives of the tenaits.
But it is for the tenants and the publicto judge how fuir we have been uble
to ropresent their interests,

The Permanent Settlement of Bergal was effected in a spirit of dis-
interested justice, * yet this truly benevolent purpose, fashioned with great
care and deliberation ” wrote Lord Hastings in his minnte of 31st December,
1819, *“has to our painful knowledge subjected almost the whole of the
lower classes throughout the province to most grievous oppression—an
oppression, t00, 80 guaranteed by our pledge that we are unable to relieve the
sufferers.” Mr.Field in hisintroduction to the Regulations o[ the Bengal Code
observed that * one of the effecls of making the zamindurs, proprietors, and.
fixing the Government demand of revenue was that all other rights in land
were so completely effaced that at present it is difficalt to find a single
vestige of them or to ascertain what they were. The mistake of the measure
lay in this that sufficient active provision was not made for the protection
of the rights of other persons and that we erroneously persisted for years in
regarding the relation between zemindars and raiyats as analogous to the
mutual position of landlords and tenants in England.” When the Bengal
Tenancy Bill was introduced Lord Ripon said, * We have endeavoured to
make a settlement which, while it will not deprive the landlords of any of
their accamulated advantages, will restore to the raiyats something of the
position which they occupied at the time of the Permanent Settlement and
which we believe to be urgently needed, in the worda of the settlement, for
the protection and welfare of the talugdars and other cultivators of the soil
whose interesi we then nundertook to guard and have to our shame too long
neglected.” In section 8 of the Permanent Seitlement Regalation (I of 1793)
it was declared us follows: “It being the duty of the ruling power to
protect all classes of people, and more particularly those who from their
situation are most helpless, the Governor-General in Council will whenever
he may deem it proper enact such Regulations as he may think necessary
for the protection and welfare of the dependent talugdars and raiyats and
other cultivators of the soil.” And by section 67 of Regulation VIII of 1793
it was enacted that *implicit obedience be shown to all regulations which
have been or may be prescribed by Government concernipg the rents of
raiyats and the collection from under-tenants and ageats of every descrip-
tion as well as from other persons whatsoever.”

These shonld be borne in mind in undertaking any legislation or
"umendment affecting the interest of tenure-iiolders, raiyats and other culti-
vators. The Hon'ble Mr. Macpherson in introducing the Bihar Tenancy
Bill said : * I trust that the subject will be approached in a spirit of concilia-
tion and good will. I am aware that the representatives of landlords are
in a majority .in this Council and thas if they choose to exercise their
power arbitrarily they can reject the proposals of the Bill, but I consider
that it would be most disastrous to their own jinterests if they choose to
adopt this course. If they reject this modest demand they will merely
raise a gtorm of discontent and indignation which will recoil on their own
beads. There are many persons who are waiting and willing to take
advantage of this spirit of discontent and to foster amongst the cultivators
Bolshevik ideas which, if they obtain the upper hand, will produce wide- -
spread misery throughout the province. I therefore earnestly entreat the
landlords of this Council to meet the tenants half way or more than half
way in their demands and claims.” I also repeat the same.

The ralyats should be declared to be the owners of land with power of
transfer and dealing with it in any way they like. According to Manu
the soil belongs to the tiller and the landlord is entitled to one-sixth, one-

sighth or one-twelfth part of the produce of land for protection from thieves,
drought, want or excess of rain, etc.

-
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" The landlords ‘should net- be legally entitled to unearned increment.
As the Government revenue is fixed, it is but fair that the rent due from:
the raiyats should also be fixed on the basis of the table of rates prepared by
competent officers, The zamindars should be made liable to pay ‘the
expenses of proper education and sanitation of the tenants of their respective
estates, : ‘ ) '

Clause k(e).—;l'he words “and required by him by reason of his connec-
tion with bis holding” should be deleted from the definition of homestead. -

.~ Clause 19.—1 object to section 22 being a bar to acquisition of the
right of landlord by a raiyat caunsing extinetion-of his raiyati right for
ever, but in converse cases it is to be treated as a permanent tenure. I’
propose thal so long as the landlord’s right subsists the ‘raiyat may be
precluded from exercising his raiyati right. =+ '

Olause 21.—Iandlords should give up their claim to  share of the '
value of valuable trees, as it is likely to lead to dispute in almost every case.
Jam and mango trees should be omitted from the explanation. :

Clause 22.—This clause should be made applicable only' to voluntary
sales. ' )

The right of pre-emption is proposed to be giver to landlords toavoid an
undesirable transferee. But this gives them more thun what they deserve,
and will enable them to acquire lands or realise exorbitant fees in every
cage, even in cases in which the transferees are cultivating raiyats of the
same village or locality or near relations of the transferor.

As to transfer fee, I think that 25 per cent. of the purchase money is
excessive and six times the rent exceediug 25 per cent. is exorbitant.

‘The first proviso to section 26G seems fo' me unfair to smaller
co-gharers. R : - _

Clause 25.—1 do not think that produce rents are generally against the
publie interest and rtrongly object to the proposed provision of amended
suction 40 being applicable to under-raiyats. The probable effect will be that
most of the burgadars and adhiars wiill bedeprived of their lands unless they
agree to contracts barring their acquisition of occupancy rights, and people
will take to cultivation by servants or hired labourers who willi be more
indifferent than the burgadars and adhiars,

Clause 28.-—1 cannot agree to confer occupancy right on. all the under-
raiyats irrespective of~the duration of their possession and term of their
leage. Under-raiyats who are holding under a written lease for a term of
not more than 9 yewsrs and who may hereafter be settled for a term should
not acquire occapancy right. The power of granting under-raiyati leases
for u term should not be taken away {rom raiyats in general.

Clause 29.--1 do not see any reason why mnder-raiyats should have
occupancy rights as against their immediate landlords only and not against
the superior landlords. At present the under-raiyats in most cases are’
liable to ejectment arbitrarily after service of notice under section 49. This
was intended for preventing the transfer of lands by way of lease perma-
nently so that raiyats may not lose any of their lands for good. But why
should the raiyats now lose ali their rights for nothing, and the superior
landlords would not lose but ratlier gain, as it is proposed to provide that
occupancy rights of under-raiyats will no longer be protected interests?
On this point my definite proposal js that after 12 years’ possession au
under-raiyat will acquire occupancy right on payment of 3 years’ rent as fee
to his landlord, and those who bhuve acquired the right by custom should
not he deprived of that right and it should remain a protected interest, It
seems quite unreasonable that the transfer fee in case of under-raiyats
should be less than Rs. 25 per cent. The percentage should be equal.

Clause 31.—1 strongly object to the repeal of section 50(2). It will be
quite unfair to the tenants of districts in which the recorvd-of-rights has
not been prepared.

Clause 43.—1 object to proviso (it) providing interest at 12} per cent.
after decree.

Clause 58.—~—Section 88 should be amended providing facilities for
subdivision of tenancies and division of rent at the discretion of coart and
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onpayment of some fee where the land is partitioned. It causes difficilty
in may cuses, sach as is mentioned in the petition of the tenants of Sandwip.

Clause §5.—I object to clange 55, Abatement of rent shonld not be
evidence of surrender without a registered deed, because illiterate tenants
will be easily deceived by landlords.

Clause 59.—1 suggess that after the word landlord in 2nd line the
words * or enhauces the rent” should be inserted. . . '

. (lause 71.—1 object to the provision of defendants being liable to pay
court-fee for raising an issue under section 105A, because they can raise
such issue in a rent suit without paying any court-fee.

Clause S0.—1 cannot agree to the proposed section 146B. In my.
opinion there cannot be a rent decree unless all the temants are made
"parties. The proposed section is unsound and likely to lead to fraud and
collusion.

Clause 93 ~—8ection 148(¢) seems to me unnecessary. By the proposed
addition court’s time will be wasted.

Clause 94~The tenant should not be liable for the cost of several
snits and where there are numerous co-sharer defendants who refused to
join with the plaintiff the cost of service of summons and notices on
them should be borne by them or by the plaintiff, if he failed to consnlt
them. ‘

Clause 115~~The object of section 188 was to prevent more than
one suit in respect of the same tenancy. It did not contemplate co-sharer
landlords acting separately. If they are allowed to sue separately it shonld
be carefully considered whether the tenants are prejudiced in any way.

Clause 125.—This clanse is nnnecessary as an execution case is restored
to file when a sale is set aside. .= ~
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.Nota of Dissent by Ral Sahib Panchanan Barman, Mr. Erfan
~ Ali, Maulvl Yakuiuddin Ahmed and Babu Bishmadev Das.*

The Bengal Tenancy Act needsamendment in many respects. In making
the amendments we should not lose sight -of the spirit which gunided the
tenancy legislation since the Permanent Settlement.

. When the Permanent Segttlement was made the zamindar was declared
to be the proprietor of the soil ; whether rightly or wrongly, we need not
discusa that now. The agreement thus was between the Government on the
one bhand and the zamindar on the other and the characteristically delusive
possession of property in the zamindar was made firm and the Government
demand from the zaminder on land was permanently fixed. But the rights
or the customary rights of the people attached to the soil were not then taken
into the agreement, as at that time there were pot sufficient materials for the
determination of the rights or the customary rights of the raiyats. So for
the protection of the rights of the people, the authorities had to’ be satisfied
with the reservation of right to legislate for the protection of the dependent
talukdars, raiyats and other people of the soil ; and with the injunction on
the zamindars to use moderation towards the people. By the Permanent
Settlement Regulation I of 1793, where- the Governor-General in Council
declared by section 8 as follows : *“It being the duty of the Ruling power ta
protect all classes of people, more particularly those who from their situa-
tion are most helpless, the Governor-General in Council will, whenever
he may deem it proper, enact such Regulationas bhe may think necessary
for the protection and welfare of the dependent talukdars and raiyats and
other cultivators of the soil.” ’ :

The SBubsequent Tenancy legislation had been designed to provide some-
means for that protection but all attempts were more or less failures. The
consciousness of that failure led Lord Ripon, the then Viceroy and Governor,
General, when first introducing the Bengal Tenancy Bill in the Council in
1883, to say :—

* We have endeavoured to make a settlement which, while it will not
deprive the landlorda of any of their accumulated advantages, will restore
to the raiyats something of the position which they occupied at the time of
the Permanent Settlement and which we believe to be urgently needed, in
the words of that settlement, * for the protection and welfare of the talukdars,
raiyats and other cultivators of the soil’ whose interest we then undertook
to guard and to our shame oo long neglected.”

The above in the summing up of the aims and nbjects of the ﬁengal
Tenancy Aci, 1885. The Bengal Tenancy Act was designed while safe-
guarding the accumnlated advantages of the zamindar, or the landlord, to
restore to the raiyat, the helpless agricultural people of the soil, something,
only something—and from the tone it seems and as it appearsin fact—a
small portion of the position or rights which the raiyat  occupied or had at
the time of the Permanent Settlement.

The Bengal Tenancy Act thus aims at the full restoration to the raiyat
of his position ut the time of the Permanent Settlement but gives only
something.

So then it is only proper that any legislation or tenancy—

(1) should not curtail,

(@) any right or advantage that has been conferred on the raiyat
or other tenants by that Act, or

(b) any right or advantage that has grown or is growing in favour
of the raiyat or other tenants in consequence of the pro-
vigions of that Aect, or ‘

(¢) any right or advantage in favour of the raiyat or other tenants
that may be found existing or growing; bat

—_— ——

*This member signed thia note in additioa to hia ssparate aote of dissent.
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" (2) ought to, (a) rectify any defect that may be found to exist in the
‘ provisions of the Act, (b) regulate the customs and usuges that
are found to exist and help their healthy growth ana develop-

ment for the welfare of the people of the soil; and (¢) confer

new rights required for their protection and weliare, and suited

for the growing needs and conditions of the time and locality. '

The present amendment should follow these lines.
9. Since the Permanent Settlement, the Tenancy legislation in Bengal

has adopted the khudkast raiyat as the principal figure and his rights oe
custowary rights as the principal feuture, both forming the basis for consi-,
deration. The counterpart of the khudkhasta is the paikhasia. These two
terms correspond to the Bengali terms used in Raogpur and its neighbouring

districts, 13 @wi and ©5F ey that is, tenants settled on the very land and

cultivating, and tenants coming up from another wvillage and cultivaiing.
The former had superior status and permanent settled rights while the latter
had inferior status and rights of unsettied character. So far as can be
gathered at this distance of time and through the various screens of legis-
jation, the main element composing the status of a khudkasia raiyat or

15 emt and that of a paikhasta raiyat or 8% @Wi when analysed are given
below :—

THE khudkhaslia BAITAT OR I7© &

(1) Residence in the village.

(2) Membership in the community of the village with the rights and
privileges attached.

(3) Undisturbed use and occupation of the lands.
(4) Permanency and heritability of the rights in land.
(5 Liability to pay proper rent.

THE paikhasta RAIYAT OR &5% aiw

(D Use and occupation of the land.
(2) Liability to pay the agreed rent.

.

The paikhasta raiyat or 85% being a member of a different village could
not be fully a mewber of the community of the village. Even a person
could not become a khudkhasta raiyat or 3% 2% immediately on taking
his residence in the village but he bhad to be in the village for a sufficient
nuamber of years to give matisfactory proof of his intention permanently to
stay in the village and his suitability to be a member before he would
become a khadkhasia raiyat or ¥1° @@ and be -taken into the membership
of the eoinmunity of the village. - . . o

+

In the legislation undertaken snbsequently to the-Permanent Settlemént,
gradually the residential qualification was eliminated; the membership of
the community of the village consequently slackened.

The two elements of the membership of the community of the village—
(@) The requisite condition of acquisition of the status-—holding land
for twelve ‘years in the village, and

(b) the consequence of the acquisition of that statas—that is, the
acquisition of occupancy right in all the land held for the time
being by Lim ia the village as a raiyat,

now constitute the status of a settled raiyat of the village.
- The first two qualifications in the raiyat were immediately followed by

gmd bhad as t_heir invariable concomitant the other three elements mentioned
in the analysis. The residne of the first two qualifications now constitutes
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what is now -called the status of a settled raiyat, which is immediately
followed by, and has as its invariable concomitant the right of occupancy.
80 we may take it broadly tbat the occapancy right consists of—

(1) Undisturbed nse and occupation of the lands.
{2) Permanency and heritability of their rights in the lands.
(3) Liability to pay proper rent, , , .

The occupancy right described above as distinguished -from the status
of a settled raiyat, can be spoken of as “simple occupancy right” confined
to a particular tenancy and there is no bur to such right being acquired by
a tenant. Add to it-the status of a settled raiyat and you get the fully
grown occupancy raiyat, capable of acquiring the simple occupancy righs
on all lands that he comes to hold in the village. This may be termed an
¢ occapancy status”. ‘ : .

The “occupancy status” can now be acquired on fulfilment of the
conditions uader sections 20 and 21 by any raiyat bholding land in the
village. So also raiyats holding at fixed rent or rent-free by virtue of their
being raiyats may, in addition to their inherent simple ocecupancy right
owing to the perpetual character of their tepancy, acquire the occupancy
status. ‘ :

In the previous legislation, a * right of occupancy ” or an *occupancy
right” is sometimes apoken of, but the right is nowhere defined or described
and is sometimes confounded with the “ occupancy status” of an occupancy
raiyat. 8o we find it being thought, by lawyers, and held by the High
Court that a raiyat at fixed rent has no right of occupancy. A raiyat
holding rent-free vscaped the same fate simply for mot being subjected to
such consideration owing to his non-liability to payment.

8. This is a defect in the Bengal Tenaney Act and should be rectified
It can be done only by making the confused idea of the ‘‘ occupancy right”
and the “occupancy status” clear and distinct by defining on-describing
the *occupancy right” and the “occupancy status™, apart from their
subjects, and placing them in -the proper place in Chapter 11, which deals
Wit'il the tenants generally. Other reasons for such dealing with thes
occupancy rights and statng will appear in our notes on ciause 6, =

There is another defect, Sections 20 and 21 provide. how an occapancy
status can be acquired by a raiyat. But there is no mode prescribed in the
whole Act by which an occupancy right or simple occupancy right can be
acquired. This led some people to think océupancy right can be acquired
only uuder the conditions stated in sections 20 and 21, and not under a lease,
and a newcomer holding land at a rent whether fixed in perpetunity-or
enhanceable is thought to have no occupancy right. But the Act contains
some implied provision as to occupancy right being capable of being created
bgr lease. Section 25 gives as one of the grounds of ejectment ‘“the breach
of a condition consistent with this Act, on breach of which by the terms of
. the contract between himsell and his landlord he is liable to be ejected”.
The dependence of the destruction or subsistence of the right of occupuncy
on the terms of a contract between the raiyat and the laudlord imply that
the right of occupancy was created by a coutract between the tenant and
the landlord. - So there is no bar to simple occupancy right being
granted to a raiyat; it should be .clearly previded that an occupancy right
on a holding can be granted by a lease. .

That ‘the grant of sdch  occupancy right iis not jmpracticable or
inconsistent with other right is quite clear from the fact that in the present
Bill the under-raiyat has been recognised as acquiring an occupancy right
by tonching the land as an under-raiyat, whether there is any understanding
to that effect between the parties or not. But this is an anomaly and should
be rectified by prescribing for acquisition of occupancy right some condi~
tions similur in the cases of both the raiyats and under-rajyats.

‘What is acquired by or rather conferred on the under-raiyat by the
Sections 48 and 48A is what I have termed a simple occupancy right as
distinguished from an occupancy status, which can be acquired only by
a raiyat under the present sections 20 and 21, as these two sections do not
apply to under-raiyats. This occupancy right of the under-raiyat is acquired
by operation of law, or it may be said the landlord gives him the occupancy
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right by necessity. This is the condition of the mcquisition of occupuncy
right by an under-raiyat and there is no reason why a raiyat should not
acquire simple occupancy right similarly or by an express grant from the
landlord.

The occupancy right of the under-raiyat should be not only aguinst the
immediate landlord but against all. So longas it does not “ impair the value
of the holding” or render it unfit for the tenancy.” OQertainly the landlord
should not suffer any loss, bat at the same time the under-raiyats should he

given protection.

The landlord has let out the land on a certain remt. This is what he
expects to get and the law wants him to restrict his demand to that amount,
subject of course to lawful enbancements. If the original raiyat goes on
holding the lands the landlord is to get nothing more, On transfer he gets
the fees. ‘L'his can be said to be a chance gain. If his principal interest,
i.e., the rent, is secured, he should not grudge.

Il by sub-tenancy a profit, say, not less than 20 per ceut. over the rent
payable by the immediate landlord, is secured, there is no insecurity of the
rent, nor will that reduce the price on sule to an unreasonable extent. So
the landlord’s fee is not reduced to any unreasounble extent.

A person sells his land wheo there is no other course left to him, t.e,,
when he can no longer.indulge in sub-letting. Nor will a man pay wmuch to
get a subordinate position. So the zamindars’ apprehension of the raiyat
letting ont land instead of selling if the ander-raiyats get occupancy right,
is not founded on reason and fact. So if some provision as to some profit
being left to the ruiyat in cases of sub-tenancy is made the rent is secure,
the landlord’s fee on sale is reasonable.

4. Formerly the relation between the proprietor and the tenant was
simple—the proprietor on the one hand and the raiyat on the other—but
then there is now much complicated system of tenancy. For the proper
understanding of their respective nature and for dealing with them in some
adequate and effective manner, the classification of the tenants is most im-
portant and should be very carefully made. The classitication must com-
prebend within its fold all the possible kinds of tenant and must be made
on some clear principle of division and show each class with their sub-
classes clearly and distinctly from each other. In pursuance of this prin-
ciple we have to differ from the classification set forth in clause 6, and
give a classification in our notes on that clause. The reasons for making
the classification will appear in notes on clanse 6.

5. As a cobpsequence of the classification of the tenants according io
the principles indicated above and to show their applicability by. their posi-
tion, the present sections 19, 20 and 21 should be transferred to Chapter 11,
which deals with tenants generally, and the new arrangement of the present
section between sections 5 and 22 bas been indicated.

To remove the inadequate character of sub-section (4) of section 5
for the determination whether a tenant is a tenare-holder or a miyat two
sub-clauses—

(¢) the circumstances existing at the time of the creation of the
tenancy, and

{d) the course of dealings therewith,
have been added.

These two will belp in getting a clear insight into the original inten-
tion of the parties and the real nature of the tenancy, They will to a certain
extent render the use of the presumption under sub-section (5) of section 5
unnecessary; and owing to the arbitrary and in many cases prejudicial
character of this presumption we also propose to repeal this sub-section ().
The reason will appear in notes on the particular classes.

6. 1fIam right in my view of the nature of the khudkhasta or pai-
khasta raiyats or 3% oy and 3% emriand of the mode of acquisition of -
the status of the khudhkasia raiyat or 1% &w, it seems clear, that the proprie-
tory right of the lands belonged in a manner to the village community,
which paid the revenue or made arrangement for the payment of the revevue
of the village to the Government. As none could acquire the statusela
khudkhaste raiyat or ¥1% &®1 unless he resided in the village for some
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years and secured the approval of the community -the holding of a khu d-
khasta raiyat or T4® ew could be transferred only under certain limitations-
It seems the approval of the viilage community was necessary.

With the decay of the village community the arrangement for the
payment of the revenne was changed, every raiyat being beld more or less
severally liable for the revenue. In the Permanent Settlementthe zamindar
was declared $o be the actual proprietor of the soil. He then assumed the
rights and functions of the village community and turned them to his own
advantage. So the approval of the village community which has been
required to bring in a new-comer within the community and give the
proof of his suitability to be a member was now turned to his personal gain.
The zamindar’s approval was now required by a person to come into the
possession of certain lands, whether the villagers woald like bim to come or

not, and given on payment of a nazar or on proof of security of the rent. So .

the suitability of a person to be a member of the village community was
turned by the zamindar into suitability of & person to be a raiyat on or
by payment to the zamindar of a desired sum of money.

It is tobe noted here that the villagers hiad thus been divested of &
substantial right much needed for their convenience and welfare in conse-
quence of the Permanent Settlement, and the Government ought, in the
words of Lord Ripon, * to restore to the raiyats’’ at least “something of the
position which they occupied at the time of the Permanent Settlement” in
this respect. . '

So the right of pre-emption, if allowed, should be allowed to the villagers.
The villagers purchasing lands in the village should be exempted frowm the
payment of the landlord’s fees, s.., they should not be reqaired to purchase
from the zamindar that very approval which they used to give about the time
of the Permanent Settlement. Andif the approval of the villagers is made to
be required for an outsider to take land in the village, the mahajan who
appears to be an object of so much fear in the discussions, may get a check.
But the last is a matter of serious consideration. -

For some time after the Permanent Settlement, the lands were abundant
while the cultivators were few, and the zamindar had to remain satisfied
with little when a person took lands on settlement o¢r on transferfrom an-
other person. Sometimes a nominal nazar in token of submission to his
authority was accepted as sufficient. But as time went on and with the
growing increase of the population, demands for lands went on increasing, the
zamindar'’s demand for nazar on settlement or transfer also went on increas-
ing. And now thedemand has grown almost unbearable in many - localities.
It is now the duty of the Government to check the' increase and fix a limit
and rvegulate the payment of the nazar and restore to the villagers some-
thing of their former position indicated above. And this is what should be
done by the amendment. But the draft bill, while. paying attention to the
advantages of the zamindars, ignores completely the former position and
convenience of the villagers, : : ' '

I think there should be only one mode of assessment of nazar on transfer,
the maximum rate of na@zar and not an inflexible one should be fixed and no
pre-emption should be allowed to the landlord. I have dealtwith all ques-
Eious ir21.a connection with transfer of occupancy holdings in my notes on

lnuse 23,

The right of pre-emption as it is called should not be alMowed to the
landlord. It is a fulse hope that the zamindars by the exercise of the
provogative will keep off the money-lender and have the land for the culti-
.vators only. For to the landlord (the zamindar) the money-lender with his
very long and weighty purse is the most desirable person and the best friend
on earth. He can pay or lend as much as the landlord (the zamindar)
requires.

The landiord (the zamindar) shonld not get the right to aveid tbe under-
raiyat on pre-emption. [t will be hard on the under-rriyat and lead to many
underband and anjust dealings to avoid the under-raiyats.

7. In all trees the raiyat should have [ull right. If the zamindar
shoald get a shure of the price of some trees, the trees should be mentioned
by name. Any description such #s * valuable for its timber ™ will only
lead to friction and oppression. Permission to fell trees and appropriate, the
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timber is required for different kinds of trees in different localities. This
should be carefully enquired into. The existing right of the raiyats in trees
must be maintained.

8. It is desirable in some cases to commute the produce rent of
occupancy raiyats into money rent with the reservation mentioned. Bug
it should be clearly directed that in thosa cases no commutation shounld be
allowed. Bimply “having regard” will do great harm and will lead to
hard contested litigation, resulting in great loss and heightened antipathy
between the parties.

Cases of bona fide produce rent should be distinguished from those
which are not so. ddhiars or bhaychasis do not pay a produce rent but
they take a portion of the produce as “labouring partuers.” These should
not be treated in the same wanner as the payers of bonad fide produce rent.

The adhiars or bhagchasis have no interest in the land they are
permitted to caltivate. But they should have some lien on the soil, if they
cultivate for some years. They should cultivate the lands and be not
ejected except on the grounds—

(1) That he hay broken a condition on breach of which he Is, under
the terms of the contract between himself and. the permitter,
liable to be ejected. ,

(2) That he neglects to cultivate the land in the proper senson in the
proper manner thereby causing-loss to the crops.

{(3) That he refuses to grow profitable crops suitable to the soil and
generally grown in the locality.

'(4) That be refnses to accept in exchapge for any plot of lands he
cultivates lands of similar description with similar advantages.

In the very nature of the thing commutation should not be allowved.

9. It is only just that the landlord should have facilities for the
recovery of rent by suit. It is only just at the same time, that each
tenant’s right should be properly safegnarded. No tenant should be
deprived of the interest in the tenure behind his back. Tenants have been
made jointly and severally liable for the rent. We should not go further
and bave the intereat in the tenuncy of those who are not partiéa sold in
execution of a decree for rent,

Tt will be rather jnstice if it is provided that not any and every co-sharer
landlord but only those who are entitled at least to half of the reat of a
tenant would be entitled to sue under section 148A.

Co-gsharer and joint landlords should nat be treated alike. A deflnition
of each should be given. Joint landlords should not be allowed to bring
separate suits or make separate applications against the tenant. It sbould
also be provided as to when a co-sharer landlord is eatitled to bring
separate suit ov application against his tenant.

‘Co-shurer and joint tenant should also nat be treated alike: each should
be defined. Co-sharer tenants with several liabilities should not be made
joiatly liable and sued jointly,

Clause 5—Section 3, Sub-clause (a).—Joint and co-sharer landlords
cannet and should not be treated alike.

(1) In suits as plaintiff joint landlords should come together. Five
lapdlords having joint management and joint collection shounid mot be
allowed to bring five suits or make five applications to bring an unbearable
barden of troubles and expenses on the tenants and give rise to difficulties
as to shares and other matters, :

(2) In cases of payment by the tenanis and in cases of getting settle-
ment of land one of the joint landlords may be taken as representative of all
and any payment made to him and any contract made with him may be held
as payment made to all or contract made with all. But that is not the case
with co-sharer landlords whose management of property and collection of
rent are separate,

.. (3) 8o with co-sharer tenants. The holding may be joint but the
liability as to rent has been apportioned, different portions being assigned
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to different co-sharer tenants. In such a ease tenants are severally liable
for their respective shares of rent by agreemoens with the landlord and
in justice cannot and should not be made jointly liable. Sepuraie suits or
applications should be broaght or made against them for their respective

shares of liability. Besides, difficulties will arise as to adjustment of their
payments and liabifities of ejectment and in other matters.

Sub-clause (b)—Simple.permission to cultivate land on condition that
the produce is to be shared between the permitter and the cultivator with
his own plough and cattle does not and should not constifute a tenancy,

(1) 1f a person unable, for the time being for illuess or for want of time
or for some other reasons, to cultivate a certain plot of land himself asks his
neighbour having plough and cattle as also time to come to his help and
cultivate the land on that condition for a season only he immediately loses
the use and occupation of the land for ever, This is unjust and acts very
harshly on the permitter and harshly also against persons having nlough
and cattle und time but no land to cultivate ; for persons having lands will
not permit him to caltivate for fear that the latter’s very touch will deprive
shem of the land.

(2) So it will be throwing persons in peril into greater peril.

. (3) A person may ask his neighbour to cultivate his land, the price of
the personal labour of the cultivafor or hire of the cattle and plough and
other implements which the cultivator himself provides bLeing psid by
certain share of the produce. Here he cultivites on behalf of the land-owner,
which is simply a case of hire or labonring partner, but acquires the right of
-tenancy.

(4) To permit another to cultivate, it may be with his owp plough and
cattle, on any condition is quite a different matter, and falis far short of
giving the land to his use and occupation which constitutes only one of the
elements of tenancy and should not be allowed to constitute all the elements,
He does not acquire, nor does the other give him, the right to hold the land
but only that he wonid cultivate the land to get a share of the produce. It
cannhot be said that while cultivating, the cultivator occaplies or uses or
possesses the land while the other ceases to do so. In fact the possession or
ocecapation remains with the person who permits cultivation of the land for
his own purpose. ‘

Clause 6, section 4, sub-gection (i).—Section 5 shows that tenancy means
the right to hold Jand from another person for a certain puarpose. The
purpose is— .

{(a) in the case of a tenure-holder—* of collecting rent or bringing i
under cultivation by establishing a tenanton it”, and

_(b) in the case of n sabject “of cultivating it by himself or by the
members of his family or by hired servants or with the aid of
partners ”, ‘ ’

The purpose for which the right to hold land is acquired determines
the status of the tenant. If a man acquires the tenancy for a distinct one
-of the two porposes his status is clear. Bulb some tenants acquire the right
‘to hold land for aiternatve or for both the purposes, the patia or kabuliyat

<containing the terms—faw wizity ztfum 3t o *15a Ffax or fowr wigtor Atfem ¢ e
=83 Ffaa| cotst waxr wfars ifwg '

that “ you may enjoy the land by keeping it nnder direct cultivation or by
«establishing tenant on it”; or “ you may enjoy the land by keeping it under
direct enltivation and by establishing tenant on it”, Classification of such
tenants nnder either head is difficult and illogical and impracticable. Such
tenants must be classed under a sepurate heading. Bo also with the tenants
the purpose of whose tenancy is not mentioned clearly or cannot be inferred
from the terms of the patia or kabuliyat. Such tenants partake of the
<haracter of both a tenure-holder and a raiyat and their incidents should be
gnrtly those of a raiyat and partly those of u tenure-holder. I think it will
e just that such tenant should have in point of enhancement the character-
istics of a raiyat, in point of transfer also those of a raiyat except pre-emption,
and in all other respects those of a tenure-holder. '
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Owing to the bilateral or dubious character such tenants should be
called bilateral or dubious tenure-holders. Such tenants should not be
classed as raiyats because the interest of their under-tenants and also their
own may be affected.

So the tenure-holdey ghould be classified as—
(i) Tenure-holder including—

(a) permanent tenure-holder,
() non-permanent {enure-holder,
(¢) bilateral or dubiouns tenure-holder.

It is to be noticed here that incidents of temporary tenure-holder Lave
not been determined. And the only sections that have any application to
temporary tenure are section 66 and section 167, The application of
sections 6, 7 and 8 to temporary tenure is doubtful.

The character of temporary tenure-holders is similar to those of the
non-occupancy raiyats and some provisions similar to those of Chapter VI,
and conformable to the pature of non-permanent or temporary tenure, should
be made ip a separate chapter.

Sub-clause (11)—All the words towards .the end of the clauses (a) (b)
and (¢) beginning with the word * whether"” should be omitted.

These words are misleadin'g and make the classification confusing andi
over-lapping each other and very clumsy.

(a) A raiyat at fixed rate cannot be a non-occupancy raiyat.

The right of a raiyat at fixed rate is *“ to hold land at the fixed rent or at
the fixed rate of rent in perpetuity ”. It is, therefore, heritable and
permanent, so the occupancy right is there and only the rent is fixed, which
is more.

If the interest of the raiyat at fixed rate is held voidable by a purchaser
in execution of a decree for its own arrears of rent this does not take awny
the permanency and heritability which are the essential characteristics of
occupancy right. It was under a wrong impression as to the nature of the
right of a raiyat at fixed rate or without consideration of the nature, that he
has been held to have no occcupancy right and to be not an occupancy raiyat.
The wrong impression should be removed, '

Nor can the annulment under section 167 of a raiyat’s or an under-
raiyat’s interest on sale in execution of a decree for rent of the superior
tenancy be any longer said to destroy the conception of occupancy right or
the occupancy right itself. The committee have been able to conceive and
confer the occupancy right on some under-raiyats only against the imme--
diate landlord. This means that on sale of the superior tenancy in execution
of a decree for rent thereof the under-raiyat’s interest though with occu--
pancy right will be annuled under section 167, ‘

. (b) Ap occupancy raiyat cannot hold at fixed rate. The moment he:
is given the right to hold at fixed rate he goes up to the cluss (a), i.e.,.
becomes raiyat at fixed rute.

(¢) The non-occupancy raiyat caninot hold at fixed rate.

The non-occupancy raiyat cannot hold for more than twelve years, b.is
rent then can be fixed only for a period less than twelve years, i.e, notin
perpetuity. : :

At the end of the term of his lease, he may be ojected under section 44
or section 46. If he holds beyond twelve years, he becomes an occapancy
raiyat and is then liable to pay a fair and equitable rent under section 24.

From what is shown above it appears that the idea of the right of occu-
pancy is a confused one, confused with the status of the occupancy raiyat
which means a bundle of rights and privileges almost inseparately con-
nected and conceived with the snbject of it. Define and conceive the right
of occupancy as an' abstract quality apart from its subject, the conception
becomes clear and by application of that conception one can easily find ous
Ivluch ;)f the several kinds of tenants has that right of occupancy and whichs
1118 Not. . . :
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The word * occupancy ” before the class of raiyat now termed asg “ occu-
paney raiyat” contributes in not a small degree to the confusion. The
word “ occapancy * fixes and confines the mind in its search for the occu-
pancy right to that class of tenant which is called by the name * occupancy
raiyat” to the exclusion of all other classes of tenants or under-tenants:
and it appears to be a very forcible attempt to try to find out the right of
occupancy in or to attribute tbat right to any classes ol tenants or under-
tenants other than that particular class. So for the ¢lear understunding of
the several classes of tenants or under-tenants in their true nature, the use
of the word * occupancy ” as a prefix to any particular class of tenants should
be avoided.

It is now proposed clearly to recognise the right of occupancy ia the
rent-free raiyats and fixed rent raiyats; besides that class which has
hitherto been called occupancy raiyat as also in a certain class of under-
ruiyats, The right of occupancy is then now clearly recognised, ns an
attribute common to several clasges of tenants or under-tenants. And to
avoid confngion and to ensure accurate understanding the right of occupancy
should be clearly defined as an abstract quality and the use of the word
“occupancy " as a prefix to any particular class of raiyat shouid be avoided.

Permanent stay or stability of the raiyat in the holding or village was
the (customary or otherwise) necessary outcome or inseparable accompani-
ment of the status of an occupancy raiyat or the right «f occupancy in him,
and that bas now been recognised in law. So if the word “ stable ” is used
ns a preflx to that class of tenants or under-tenants that have the right of
occupancy and the word “unstable” as a prefix to that class of tenants
or under-tepants that have not that right, they will clearly indicate the
true character of the raiyat without fail or without confusion. If the word
occupancy is to be retained, the words “ simple occupancy ” instead of the
word “occupancy ” may serve the purpose.

In the cases of rent-free raiyats and fixed rent raiyats the word
“gtable ” need not be uaed. Tbhey have the right of occupancy but their
right to hold rent-free or at fixed rent includes and prevails over the right
of occupanc{. Besides the use of the word “unstable” in connection
with that class of raiyats that have not the right of occapancy clearly
indicates their stable character and the right of occupancy.

+ Rent-free lholdings have been recognised as raiyati holdings and the
payment of landlovd’s fee on tiansfer has been enjoined npon the purchaser
of a rent-free holding in section 26 of the present draft bill, So the rent-free
-holding must find a place in the classification of the tenants and raiyats and
its incidents whatever they may be, defined negatively or positively. :

So then—

(1) the right of occupancy should be clearly defined; also the statns
of occupancy raiyat clearly defined and distinguished from the
simple occupancey right,

(2) the classification of raiyats sh.ould be made.

And that as follows——

Raiyats including— —
(a) Ré.iyats holding rent-free.

(b) Raiyats hélding at fixed rate, which exprassioh means
raiyats holding either at a rent fixed in perpetuity or at a.
rate of rent fixed in perpetuity. -

(¢) Stable raiyats or simple occupancy raiyats, i.e., raiyats
having a right of occupancy in the land held by them.

(d) Unstable raiyats or non-occupancy raiyats, i.e, raiyats not.
having such a right of occupancy. '

The raiyats holding rent-free may be dealt with in the same chapter as
raiyats holding at fixed rate, 4., Chapter IV. The reason for this wilk

appear in notes in that chapter. .
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- Sub-Clause (iii)—Sub-clause (i) of section 4, deals with nnder-raiyats,
Following the principle indicated above the under-raiyats should be clussi-
fied as—

(a) Stable or simple occupancy under-raiyats.
. (b) Unstable or non-occupancy under-raiyats, _

Bunt as an uander-miyat could hitherto acquire by customn the right of
occupancy and as there is no bar to a raiyat holding reut-free or to a raiyat
holding at a fixed rate granting his under-raiyat the right to bold rent-liee
orat a fixed rate or to the under-raiyat, having by custom the right of
occupancy, acquiriog also by custom or graut from his landlord, the raiyat,
holding rent free or at a fixed rate, the right to hold rent free or at
a fixed rate, two more claases should be added.

() Under-raiyat holding rent free.
(6) Under-raiyat holding at a fixed rate.

The instances may be rare but mast be providéd for and not neglected.

Qlause 7, section §.—To sub-section (4) of section 5 should be added the
following clauses :—

(¢) the circumstances existing at ‘the time of the creation of the
tenancy; or

(d) the course of dealings therewith.

The local custom is of help in determining whether a tenant is a tenure-
holder or a raiyat in a very limited number ol cases.

The purpose for which the right of tenancy was originally acquired can
be proved only in those cases in which the document creating the tenancy is
available and sets forth the purpose in clefir terms or containg terms from
which the purpose can be clearly gathered. But even in some cases the por-
pose or the intention of the parties cunnot be gathered from the terms of the
document alone but it requires the help of the light that ia thrown by the
cousideration of the circumstances existing at the time of the creation of the
tenancy (vide Watson & Co. vs. Mahesh Narain Roy, 2§ W.R. 176). Here even
the coarse of dealing with the tenancy is of great help.

In cases where the documents contain no terms indicating the purpose
of the tenancy, or in casges in which the document creating the tenancy ix
not available the parpose can only be gathered frcm—

(a) the circumstances existing at the time of the creation of the
tenancy; or

{b) fhe course.of dealings therewith.

For instance of (a).—If a person a caltivator by caste and profession and
residiag at home takes settlement of cultivable lands near his home, it may
safely be taken that he takes settement of the land for cultivation; while il
a person, being a writer or service-holder by caste and profession takes settle-
ment of lands far from the place of his service and residence, it may safely be
taken that he takes it not for the purpose of cultivation but forthe parpose of
making profit by collecting rent from established termants. Justice Field in
Darga Prosaunna Ghose vs. Kalidas Duatt (9 C. L-R. 449) makes the circum-
stances existing at the time of creation of the tenancy the only test. He
begins with the remark “the only test of a raiyat’s interest which can be
applied in the present state of the law is to see in what condition the land
-was when the tenancy was created.”

The state of law is almost the same since then. The circumstances have
not changed much since then, or if changed in some cases or to a certain
extent there are many cases in which the circumstances remain the same.

qu instance of (h)—The course of dealings with a tenancy is settled
according to its nature at the time of its creation and continues thereafter to
be the same though the document creating "the tenaucy might be lost, the
parties conscious of each other’s rightsand liabilities implicitly following tbat
course of dealings that were. settied at the time of the origin conformably
with their status. And if there is any deviation the parties would certainly
disagree and friction wonld arise. R '
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A tenancy of two hundred bighas or somewhat more wholly under
cultivation of the tenant for a good many years past can safely be suid to be
held for cultivating purposes,

8o from the course of dealing with a tenancy one can safely iufer the
original intention of the parties and the nature of the tenancy. :

The course of dealing as a means of ascertaining the original nature apd
intention of a grant has gotejuristic recognition. It may be shown by
evidence as to the nature of the enjoyment what a grant in its origin was.
This is in fact only an application of the general maxim opfimus inlerpres
rerum usus.” It was followed in Nidhi Krishna Basu v». Nistarini Dasi
{21 W, R. 386) also in Haridas v. Upendra Narayan Shaba (10 C. W. N. exxviii).

So it is clear the existing circumstances at the time of the creation of a
tenancy as also the course of dealing therewith give good light enabling
one to have a clear sight of the original purpose and the nature of tenancy.
One refusing to use such a light shuts one’s eyes against the light which
shows the thing. Ifa person usesa presumption however lawful to the
neglect of such a light he places an opaque disc between the light and the
thing perceivable with that light and ounly pretends to see by refuring to see,

Much of the rights and liabilities of tenants depend on. the determina-
tion of their status and if we rvrefuse to use the means available fHr such
determination we refuse to do justice to them and that to the loss of their
tenderly cherished rights. So the two sub-clauses proposed ought to be
added to sub-section {4).

Section 6, sub-seclion § —Sub-section (5) of section 5 should be repealed.

The presumption raised by the sub-section is an arbitrary one and in.
effect tukes away much of the rights from und causes great bardship upon
the tenants. -

-

The original tenant when he first took settlement of a tenancy much
exceeding & hundred standard bighas might have been in a position to

employ a score of labourers or might have had a score of partners or sifsrain

or wifyad  each using three or four ploughs and would require (at the rate
of five ucres per plough or hal as is the measure in Jalpaiguri) lands ia area
fur exceeding one hundred standard bighas—say three hundred bighas.
Besides a cultivator might take lands a large portion of which he would
choose to keep fallow, he might require some lands also as pasture -for
grazing cattle. In times fifty or sixty years before, the number of culti-
vators was few and lands were abundant and every man kept land much
more than what he could cultivate by himself or members of bis family, or
by hired labourers or with the aid of purtnmers. Actually there are persons
who cultivate in the manner described above lands in area far exceeding
one hundred standard bighas. And to give effect to the presumption raised
by sub-section (5) to the neglett or to the ignorance of those facts isa
serious injustice and a great prejudice to the rights of the tenants.

A man took settlement of three hundred bighas of lands for direct
cultivation, He cultivated some of the lands, some lands he kept to allow
a8 Iasture ground for his cattle. He cultivated the remainder by himself
uid three or four members of his family and with the aid of seven or eight
purtners, empioying say fifteen hals, so calculating at the rate of 5 acres or
iifteen bighas for each hal (that is the rate in the districtof Jalpaiguri)
twenty ploughs take the whole of the three hundred bighas of lands.
There are actually a good muny of such holdings and cases of cultivation.

Now many years after the guestion of status is raised. The court is
Lound to make use of the presnmption of sub-section (5) of section 5, whether
the whole land is still ander similar cultivation or partly under cunltivation
and partly under tenants or wholly nunder tennnts. The tenant cannot show
the original deed and is determined to be a tenure-holder. 1hen the question
arises whether he is a permanent tenure-liolder. As Le cannot show the
original deed he is determined to be a temporary tenure-holder, thereby
losing his occupancy right in the lands and becoming liable to be ejecied
under section 66 or some other provision of the Act, and his interest ia liable
or to be annulled under section 167. Even if he is determined to be a perma-
nent tenure-holder his rent becomes liable to enhancement nunder section 7,
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and only a small portion of the large profit he might have earned by his
lubour and capital is left to him, the larger portion going over to bis idle
landlord. This is a great bardship and injustice too,

Place of the definition of occupancy right and transfer of sections 20
and 21 —zection 4 classifies the tenants, section 5 gives the definition or
description of the different clusses of tenants. It hag Leen shown that the
occupancy right should be defined or described as an abstract quality apart
from its subject. The occapancy right is an attribute common to some
classes of tenants and the proper place for that definition or description is
Chapter II, which deals with ail the clagses of tenants generally and their
general rights, and that below section 5,

It is proposed clearly to recognise that a raiyat at fixed rate can
acquire status of a settled raiyat of the village. If holders of rent-free tands
are to be recognised as raiyats it should also be clearly recognised that they
also can acquire that status of a settled raiyat. On looking to the wording
of sections 20 and 21, it is clear that a raiyat of any class whatsoever
can become a seftled raiyat of the village, when a right of occopancy is
acquired in all lands for the time being held by him as a raiyat in that
village. The intention of the general application of thig principle of settled
ruiyat to all clagses of raiyats seems to have been limited to a particular
class o# raiyvats only by the provision of sections 20 and 21 being placed
in Chapter V, which deals with what is technically known as occupancy
raiyat. Now, as the scope of these twn sgections is clearly widened they
shounld be taken ouf from their place of continement and be placed in
Chapter II which deals with tenants generally, that will, clearly indicate the
general applicability of those two sections. As a consequence, the sections
between sections 5 and 22 should have to be re-nrranged in their proper
sequence, the sectioun defining or describing *‘ occupancy right” coming
next after section 5, then section 20, and then section 21, all these withim
Chapter 11, '

For similar reasons section 1% should be transferred to Chapter 11,

The above arrangement of the sections showing their applicability to
raiyats generally will do away with the necessity of the amending clause
14 of the draft bill. -

7 Clause 8, section 7.~In sub-section (g) clause (d) the words * 10 per ceut.””
should be * 20 per cent.” .

The exnenses of collecting the gross rents are to be deducted but these
are ordinary expenses. Sometimes complicated litigations .arise causing
great deal of expense and troubles. These expenses nre not foreseen and
taken into the amount of erdinary expenses, and though only occasionul eat
up the-income of 10 per cent. of, say, 10 years. There are other expenses-
also—the expenses in connection with the payment of Mas rent to the land-
lord, both legal and illegal, whether there is any litigation or not. The
illegal expenses are determined to stay, however strict may be the course
the legislature may take to suppress themn; they have continued to stay from
the time of the Permanent Settlement, defying all enactments. These
expenses are not guite inconsiderable. All considered there should not be
left to the tenunre-holder a profit less than 20 per cent.

Clause 10, section 9.~ From the date of such decree” should be *from

the date on which by the decree or order the enbancement commences to-
take effect.”

Section 154 fixes the date on which the decree for enhancement takes.
effect. A rest of fall 15 years shouid be allowed. The date of decree may
meun the date on which the decree was passed by the Court. '

Clause 11, section 13A.—The new section 13 A is a penal one und must.
be clear. It may be held to be clear as regards intestate succession but not
80 as regards testamentary succession. I think the penalty should not be
imposed npon a testamentary successor until after six months from the date
when probate or letters of administration are taken or the testamentary
stuccessor comes into possession of the permanent tenure.-

So also in section 14 (2).
The principle has been ad opted and given effect to in section 26C.
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Section 14,—Sometimes ia natural heir or tlestamentary one pays the
nazar on an impression that the payment of the nazar will secare to the
payer some superior advantages. Then after probate proceedings the table
is turned. In such.a case the landlord ought not to get the landlord’s fees -
over again, and so a proviso should be added to section 14 to the effect
that * for a succession depending on one occurrence the landlord shall not
get more than one fee, though the successor may be changed.”

Section 15.—In the new sectidn 15 between the words * the Court shall ”
and *“before confirmation” should be inserted the words “except in cases
where the decree-holder or the purchaser himself is the landlord ”.

The reason is obvions, the landlord is to be served with a notice of the
" transfer and to be paid the nezar. Bat if he himself is the decree-holder or
the purchaser he is more cognisant of the fact of the transfer than any-
bodyelse. Ifhe is the purchaser only, he should not be required to pay
himself through the Court. If he is the decree-holder only he invites people
to come and bid for the permanent tenancy put to the auction, and should
not ehurge any fee. This has been adopted as a general principle and was
applied in section 26F in the case of occupancy holdings and should be
applied here also.

Clause 14, section 18.—The raiyat at a fixed rate has occupancy right in
his holdings and should become a settled raiyat after he has held that fora
period of twelve years. Having a right of occupancy aad being a settled
raiyat in the village are two different things. The occupancy right relates
to the self-same holding bat the status of being a settled raiyat of the village
enables the subject of it to acquire occnpancy right in this and in all the
other lauds for the time heing held by him in the village as a raiyat.

The raiyat at a fixed rate acquires the right to hokd the land at that
amount in perpetuity, f.e., in addition to other rights he acquires, he acquires
an indefeasible permanent heritable right, with protection from ejectment
except on the ground that he has broken a condition consistent with this
Act, on breach of which he is, under the term of the contract between
himself and his landlord, liable to be ejected—which is the occupancy right.
The occupancy right being already with him in respect of the holding it is
ridiculous to reguire the raiynt at a fixed rate to acquire that very right in
that vory holding by becoming a settled raiyat of the village, after waiting
for it.twelve years. He is allowed to acquire the status of a settled raiyat,
which enables him to acquire occnpancy rights in all other lands.

~ According to some rulings a purchaser of a tenure in execution of a
decree for rent thereof can annul the interest in a holding ata fixed rate
within the tenure so beld.

This is, I think, because a raiyat holding at a fixed rate is treated
similarly with tenures as regards some iucidents and differently froin the
occupancy raiyat, and no regard was paid when the decision was made to
the nature of the right of a raiyat at fixed rate.

The committee agree clearly to recognise the right of occupancy in,
the raiyut at fixed rate. ‘The whole clause 14, with sub-sections (¢) and (d), as
in the white draft bill should be restored, if the present arcangement of
sections is to be maintained.

Clause 14, sub-clause 2, sectior'i 18.—-The new sub-section {2) of section 18
is redundant and confusing and should be taken off.

1. (1) The Chapter IV is devoted to raiyats at fixed rate and the
Chapter V to those who nre technically known as occupancy raiyats. The
two chupters are exclusive of each other and should remain so. :

(2) The raiyat at fixed rate is clearly recognised as boing capable under
section 20, to become a settled raiyat of the village and as a
consequence section 21 becomes applicable. These two sections
are made applicable by express provision of law or by necessary
implication. -

{3) The clear recognition of a raiyat of occupancy in him does not
make him an occupancy raiyat as technicaily known and
renders him liable to pay a fair and equitable rent under section
24; the fuct of the fixity of his rent barring for ever the
possibility of the question of the rent being fair and equitable
or being enhanceable.
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(4) So the sub-section (2) is redundunt end if sectiuns 20 end 21 be
transferrod to Chapter Il the necessity of relerence (or a
raiyat at fixed rate to Chapter V is altogether avoided.

2. (1) The rent-free holdings stand on simiiar grounds with the fixed
rate holdings. In the former case the rent is fixed to an amount which is
nil: in the latter, tire rent is fixed t6 an amount which is certain. 1m both
the caves the rent is fixed to an unalterable amount in perpetuity.

In the case of rent-free holdings the right of occupancy is exg.alicit.ly
recognised, in the case of fixed rent Loldings the right is there
and shoun)d be explicitly recognised.

{2) The modes of transfer in both the cases are similar also,

For the above reasons the section 26J &ealing with transfer of rent-free
holding should be transforred here as section 18I. This will avoid much
confusion and the clumsy mention of the rent-free holding in sectiona 26
and 26G.

Clawse 18, section 19.—A verbal change is necessary. In sub-section (I)
of section 19 the words *this Aect ............ 1917” should be “ this Act as
amended by the Amending Act of 1922.”

The present Amending Act should be referred to.

Clause 21, section 234—(a) The raiyat should have full right in all
the trees in his holding, or (b) if that is not acceptable and the zemindar
should get a share of the price of the timber only of certain trees, viz., sul,
sisu and sagoon, the trees shquld be mentioned by name and not by descrip-
tion.

2. Itseems that the intention of not allowing the raiyut to cut down
trees seems to be to preveat him from mercilessly cutting down trees in
his holding and then abandoning it and thus impairing the value of it.

The land had then no valoe, the raiyat’s interest was doubtful,
lands were plenty and the raiyats might leave ome holding for another
The fruit trees, specinlly the mango and kantal trees, were much valued
for their fruit and tempting. And so to retain the value and the tempting
character of the holding those trees were not allowed to be caut down. Bug¢
the circumstances have changed now. The lands are not much available,
the raiyat’s interest is certain and be has an interest to keep the trees stand-
ing, as that will add to the price. There is no necessity of protection of
trees, and the raiyat should hdve full right in trees.

3. Already raiyats have full right in trees in many localities, and this
right should in no way be distarbed.

4. Where zamindar’s permission for cutting trees is nhecessary per-
mission is asked for different kinds of trees in different localities. In
Rangpar permission is necessary hardiy for any other kind of trees than
+sal, Bisu, sagoou, mango and kantal. No permission i3 necemsary for
cutting jam trees, tal.trees in Rangpur and Dinajpur. Nowhere the right
of the raiyat should be disturbed. As to the share to be paid to the zamindar
the maximum should be fixed, as the rate of nazar for trees varies in
different localities.

5. The pecuniary gain for irees to the zamindar is very trifling but
for matters concerning trees the friction and animosity between the raiyat
and the landlord’s amlas particularly is very great. The landlord’s amlas
often tax for cutting even a small branch of a tree. Ii the full right in
trees is recognised to be in the raiyat, or in case of that not being accept-
able, if the zamindar is given a share the maximum of which is not more than
four #nnas in the rupee of the price of the timber of a certain trees men-
tioned by name, then a good deal of trouble is avoided. ’

Clause 22, section 26B.—The words “and bequeathed” should be added
after the words capable of being transferred ”, to make the meaning clear
and bring the wording of this section in line with the wording of section 11.

Section 26D.—The relinquishment or surrender by a Hinda widow
ouly accelerates the succession to the reversioner and should be incladed in
the term soccession as in the explanation te section 13, and be exempted
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from the operation of the sections 26D and 26G:. The exempticn should be
clearly mentioned. The words “ or in cases of relingquishment or surrender
by a Hindu widow accelerating succession to the reversioner” should be
inserted in a proper place in both the sections 26D and 26G, or an explaining
clause should be added to the interpretution section 26 K. .

The principle involved here has been adopted by the committee as a
general one.

A .gift by a person to bis immediate natural heir is, in & manner, a-
succession mude to tuke effect by the predecessor in his lifetime, and
should be treated iu the same manner as succession. An ancesior, say a
father, with the view to avoid friction among his sons after his death, may
himself divide the property and give to each his allotted share by a deed ol
gift, Thus it is in a manner accelerated succession.

2. This section fixes the landiord’s fee on trausfer of ececupancy holding
“at 25 per cent.” of the consideration money or six times the apnual rent of
the holding whichever is more. :

I think—

(1) (@) Only one mode of assessment of the landlord’s fee sbould bhe
adopted either a certain percentage of the consideration
money or a certain times of the annual rent, preferably
the former.

(b) If the landiord’s fee is to be fixed in the alternative form as it-
is, in place of the words “ whichever iy more " there should
be the words * which-ever is less.” .

(2) The maximam rate but not a fixed one should be adopted. |

(3) That the maximum rate shoauld not exceed 12} per cent. of the
congideration money or three times the annual rent.

{4) 1n all cases of transfer whether in or out of Court the payment
of landlord’s fee should be a matter to be transacted between
the parties.

(5) The existing right of transfer by raiyats of occupancy holding in
any locality without landlord’s consent should be maintained.
The right is shown in the Settlement Records.

My reusons are as follows —

(a) A and B are two holdings exactly similar in quantity and guality
and locality but differing in point of annual rent, Rs. 15 having
to be paid for A, while Rs. 30 for B. Both are sold. A with the
rental Rs. 15 a year must fetch at least double (say Iis. 400) as
much (say Rs. 200) as B with the rental Rs.'30 would. The
price is in the inverse ratio of the amount of the rent, The
higher the rent the lesser the price, the lesser the rent the
higher the price. In some cases the full selling capaeity will
bring the price which amounts to nearly six times the annunal
rent. And if the landlord takes on transfer of B, six times the
rent, that is, Rs. 180, which is greater, almost the whole of the
sale price goes to the landlord. Tbe landlord exacts once by
way of higher rent that lowers or exhausts the selling capacity
of the land und if the tenant’s labour and capital raises that
capacity to n certain extent the landlord exacts six times the
annuaal rent, which is almost the whole of the price, or much
greater than say 25 per .ceni. of the covnsideration money. Se
there is double exaction by the landlord while there is the
double suffering of loss on the part of the tenants. The injastice
of the cuse is clear. -

Tf the landlord is to tauke whichever i3 less, he may suffer while the
tenant may gain. There are difficulties in both ways. These
difficulties can be overcome if a certnin percentuge of the son-
sideration money is fixed as the landlord’s fee. 1In this way the
selling capacity of the land is not muach taxed and both the
landlord and the tenant get their nllotled shares fairly.
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1f the landlords’ fee is fixed at a certain titne of the annual rent, ther
is the great advantage of clearness and indisputability., DLut
then tbe selling capacity of the land has to be seen. And if »
certuin .number ol times the annual rent ia to be taken as the
rate of the landlord’s fee, the number should be 8o low as not to
go in any case beyond the 25 perteatuge of tho selling capucity.
So three times the annunal rent should be fixed at the most.

9. The maximam and not & certain rate should be fixed.

The selling capacity of lands is not the same everywhere us also the
rate of snuzar on transfer is not the same everywhere. A rate of nazar
bearuble tn one locality is unbearable in another. In different localities
different rates have developed into customary rate. In some localities
the landlords and the tenants have come to agreement as to the rute of
nazar on transfer, as the tenants of the Goyabari pargana agreed by
registered kabuliyat to pay to the landlord, the Hon'bie Muharaja of Cossim-
bazar 10 per cent. of the price as rnnzar, while very recently the Zaminder
of Tusbhander in the Rangpur district bas issued parwanas declaring
that only three times the annual rent shull be charged on transfer of a
bolding in his estate Bamania in the Nilphamari Sub-Division of Rangpur.
The landlords and the tenants of the Butasan pargana have come to an
agreement as to the rate of nazar on transfer.

The rate of nazar varies greatly in different localities and to fix an inflex-
ible rate for all the places will be inflicting great hardship on muany loenli-
ties owing to the whole price going to pay up the nnzar and render the right
to exist in name only, and will certainly infringe the present right whether
concessional, contractual, or customary of the tenant; the Axing of the
maximum rate will on the one hand put a check to the unpropitiable avarice
o;i) some iandlords, and on the other hand, avoid the difficulties mentioned
above.

No inconvenience arises ; as now the payment of landlord’s fee is a matter
between the parties. They will settle the amonntaccording to the customary
rate of the village or locality, The rate for each locility can be determined
by the Collector.

3. The maximum rafe of nazar on transfer should not be more than 124
per cent. of the price, or three times the annual rent,

4, It is desirable that the payment of nwzar should be left to the parties.
That will provide accommodation of each other.

5. In some localities, the occapancy raiyats have acquired by custom the
right of transfer of their holding without landlord’s consent. This is an
existing right and should not be taken away. The record-of-rights contains
such a particular. ' .

Clauss 22, section 26 D~The proviso.~I think the proviso to section
26 D should be omitted, In case of (a)a certain percentum of the considera-~
tion money and in case of (¢) certain times of the annual rent have been
fixed us nazar; and that only should be maintained only the rate should
be much lower. I litigation for determination .of the market value is
allowed a good deal of trouble will arise and there is no reason why this
sort of litigation should pot be extended to otLer cases of transfer.

The committee, recognising the necessity of avoiding litigation,
have by mujority conferred the right of pre-emption or rather of
post-emption to the landlord to avoid unde<irable persons. The necessity
to avoid litigation is greater here ; besides, if the right of pre-emption or
rather of post-emption is granted to the landiord as a sefaguard against
under-valuation there is no necessity of bringing a case for determination
of the market value of the bolding transferred. The double security given
to the landlord causes double uncertainty to the tenant selling, and his
purchasers ; and consequent double suffering in the matter of depreciation
of the value of the land and in the matter of trouble and pecuniary loss.

Clause 22, -section 26F.—The prpviso to sub-section (I) section 26 F,
sbould be omitted. :

. The price fetched py t'he auction sale shouid be accepted as the fair
price. If the landlord is given the right to apply for determining the
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market value of the holding, the purchaser should also be given that right,
as the market valae is taken as the standard on which the nazar is to be
assessed, and as in auction sale the price fetched is sometimes lower and
sometimes higher than the market value. v

‘I'he provise might affect the decree-holder or the judgment-debtor
in the execution case in which.the holding is sold. Bupposea holding
is sold in execution of a decree at Rs. 20, and the landlord within one month
of getting notice applies, under this proviso, to fix the market value of the
holding. The market value is found to be and fixed at Rs. 200. 'T'he
judgment-debtor comes six months or a year after and applies to set aside
the sale on the ground of fraud, collusion or materiul irregularity in the
publication of the sale proclamation, and points to the value settled in the
proceedings under the proviso. ‘The sale is set aside which affects the
decree-holder, the purchaser and to certain extent the landlord also. 'The
landlord, if dissatisfied with the low price may demand. and realise nazar
according to the other mode, -

It is most desirable that the payment of landlord’s fee on transfer
should as far as possible be settled by the party themselves without
reference to courts. Here the payment of the landlords’ fees may be left
a8 a matter to be settled by ‘the parties. themselves, the Court couducting
the sale being required to serve notice of the trapsfer upon the landiord
and to decide any dispute in other respects that may arise. -

Clawuse 22, seclion 26G:—The relinquishment or sarrender by a Hindu
widow in favour of the reversioner, as also gift by one to his immediate
heir, should be exempted from the operation of this section. (See my note
on section 26D.) ’

1. The right of pre-emi)tion or of post-emption should not be given to
the landlord. :
(1) The landlords want it as a safeguard against—
" (a) undesirable persons coming in.
(b) undetr-valuation.

(¢) As to avoiding undesirable persons T may ask, who are the undesi-
rable and who are tbe desirable persons? A tenant who is already in
the estate and passes:to be & good one is certainly not an undesirable
persoin. The zamindar if required will himself give him a very good
"charnctor certificate but yet the prerogative is to be exercised against.
him. The trath kas been said by a landlord himself that the chiet value
of pre-emption was to guard against under-valuntion. 7The zamindar did not
in fact lay great weight npon it as a safeguard for keeping out undesirable
persons coming in as long as any persons paid the salami.

(b) 8o the value of the prerogative of pre-emption or post-emption is
admitted to be not as against the undesirable person, as in fact there are
no such persons in the eye of the zamindar if he can pay the money, but
aguinst under-valuation. A highly cultured gentleman’s remark to this
wag: * Jf it was the main object of the pre-emption clauses it would be an
advantage to cut them out altoyrether, and to give the zamindar a right of

appealins to the court on the ground of under-valuation in every case of
transfer . '

Woe think this is the proper course and this should be adopted. There
will then be one procedure to be followed.

2. There aresome other reasons against this prerogative of pre-emption.

‘(a) By the exercise of this prerogative the landlord will be able to
avoid any person. So the intending purchaser does not know and cannot
be sure whether he will finally have the lands. By purchase he takes an
uncertain right and he is anstuble till the period of two months passes and
the landlord does not exercise that right. This uncertainty and the
consideration of the troubles and worries will dater the intending purchase.
So the demand of land will be much spoiled and the value of land will be
muoch reduced.

(b) The zamindar and the amlas now finding themselves free from the
burden of getting the puarchaser ejected by suit will langh and threaten
exercising the right of the so-called precemption,and will try to exact as
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much more money over the prescribed nazar ns possible. So the fizity of
landlord’s fee will go out and the position will be as uncerlain as now, or
even worse, as now the bar to efectment is removed.

(¢) The rich zamindars will exercise that right and will tuke the land in'
khas possession and then on exacting mooey to the amount of their hearts
desgire will settle the land with that very person or any other who can
satisfy them.

(@) Conscious of the very easy way of getting the ’lunds into khas
possession by the exercise of the prerogative, the zamindar’s cunning amlas
will demand satisfaction and make exacting settlement with the still
unstable purchaser for persuading the zamindar not to exercise that
prerogative.

(e) Persons in the neighbourhoed of the land sold or elsewhere dis-
appointed or baffled, or jealous of the unstable purchaser or eager themselves
{0 have the land anyhow, will offer higher and Ligher bid of nazir to the
zamindar and of bribe to the amla. Tbe zaminder or his amlas cunning and
laughing will, with the object to get as much as possible ont of it, tuke ndvan-
tage of the position, instigate the persons againat each other and set them to
quarrel and bite each other for getting the land. And in all these matters,
the poor unstable purchaser will in no inconsiderable degree be ulcerated in
body, mind and money. The considerations of the unstable character
of the purchaser and the worries and anxieties as also of the expenses
attending thereto will make the intending purchaser halt and think seven
times and make caatious settlement, if possible, before he takes the leap of
getting the kabala executed and registered. Thiastakes much off the value of
thel land and the tenant’s rights of transferability recognised become
nseless,

3. Some of the members of the Committee agree to give the right of
pre-emption to the zamindar under the impression that the zamindars have
now by extruvagance rendered themselves insolvent and have no money
that may he deposited in court for getting the holding transferred to them-
selves, But I do not entertain that ancharitable impression. If someof the
zamindars have not.sofficient money others are sufliciently rich and they are
the persons most to be feared. And if the zamindars have no money, and
other persons have got it, they have sufficient cunningness, and if the -
zamindars have not got that virtue their amlas have it in a very intensely
brilliant degree, and by the exercise of that virtue they will continue to
bring other people into the arena of rivalry for the land, satiafy their greed
to the great worry and ulceration in money and other things of the nnstable
purchaser, ultimately rendering the transferability almost useless to the
raiyat, the original owner of the land,

Some objections may be raised aguinst having really undesirable persons
in the ueighbourhood of the zamindar’s house. The objections appear
reasonable and the prerogative of pre-emption or post-emption might be
conceded to the zamindar in sach eases with reasonable safeguards.

Sub-section 2 —Anysum dueat the date of sale on account of mortgage of
the land transferred is deemed to be included in the term consideration money
nnder sub-section (3) 26 K. The mortgage debt might not be known at tke
time of sale or might not be stated in the notice of transfer. Bat if such
mortgage debt comes to be known during the proceedings uandersection 26G,
sub-section (/) or (2) after the proceedinga are over some provision ought
to be made for dae payment of the mortgage debt. '

The sub-section should be 8o formed as to make this clear.

Towards the end of the sub-section (1) should be added sometbing to the
effect “ or direct the refund to the landlord of the balance, if any, after pay-
ment to the purchaser of the amount of the consideration money plus the
compensation 10 per centum.”

The reason is this: The amount if stated incorrectly inm the
notice may be either more or less than the right amount of consi-
deration money. The landlord has to deposit the fall amount of money
stated in the notice. In case of a less amount being stated and consequently
deposited, the landlord shall be required to pay the balance;in case of a
larger amount being stated and consequently deposited, he shall be entitled
to get back the balance,
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. In case of the transferee being divested of his right, all the four clauses
(a), (b), (¢) and (d) of section 156 shouild be applicable. '

Clause (b) has reference to the stage of cultivation before actaal
sowing or planting. It will be detrimental to the interest of both the purw
chaser and the landlord if the application of that clanse is refused. Suppose
the bolding is sold when intense preparation of the land for sowing or
planting is necessary. If the parchaser does not prepare the land as requir-
ed in that season, he is the loser if the landlord does not exercise the right
of purchase, the landlord will be the loser if he exercises that right. For
if the season of preparation for cultivation passesaway without the neces-

sary preparation being made, the land remains unsuited for sowing or
planting which then becomes impracticable.

Proviso of sub-section (4) of 26 G.—If pre-emption is allowed at all and
if a co-sharer landlord is allowed to apply for it, this provision should be
just to all the co-sharer landlords. If the co-sharer landlord whose share
is more than half is antagonistic to the other co-sharer whose interest is less
than balf, the iarger sharer may with a view to defrand the minor sharer
apply under section 26G on the last day of the.two months allowed for such
application. The minor sharer becomes a victim to the larger sharer’s
antagounistic caprice. The minor sharer may be eager and seeking to make
the applicatioh, but he is not entitled to do 80, or to join the larger sharer,
but he is avoided somehow or other by the larger sharer. The minor sharer
then should have some remedy when a co-sharer landlord applies nnder
section 26G. The larger sharer shorld do it within one month of the

receipt of the notice of transfer and give notice of the upplication in the
same maunner as under section 148A. -

Section 26 H.~This section should be omitted altogether.

1. The landlord gets the interest of the raiyats transferred to himself
g0 he steps into the shoe of the raiyat selling, ‘and should take subject to
what any other person would take under the law, )

8. The landlord should take for what he pays the consideration money
and he should tauke what the original purchaser takes, that is, subject to
incumbrances, that includes sub-tenrancy as also “any sum due at the date
“of sale on account of mortgage of the land transferred which the purchaser
has paid or agreed to pay on account of rent due before the date of the
the transfer ”. The latter is included within the term * consideration money ™
under sub-gection (3) of section 26K, and must be paid by the landlord
under sub-gections (1) and (2) of section 26G. If that is protected against
the land-ford, the sub-tenancy should also be protected against the land-
lord, for which the landlord does not pay any consideration.

3. If the under-raiyat is avoided becanse of the landlord being the
pre-emptor the mortgage debt ought to he avoided, as in the case of a.sale
in execution of a decree for its own arrears of rent, for both the sub-tenancy
and the mortgage are incumbrances created on the holding by the raiyat.

4. 'The fact of the acquirer here being the landlord and his paying
10 per cent. of the consideration money should not affect the position in
any way. The right of pre-emption is intended as a safe-guard against under-
valvation and not ns a substantiul right to secure extra gain to the landlord.

5. If the raiyat sub-lets and thereby does not render the land unfit for
tenancy, tbat is. unfit for settling it at a rent equal to what the raiyat
used to pay, the landiord does not suffer any loss.

6. Section 26H will supply much scope of underband dealing for the
ejectment or ruin of the poor ander-raiyat. The real purchaser (or some-
times the raiyat himself settling the land to nnder-raiyats on receipt of a
nazar, and then falling out) would get the land purchased in the name of a
third person and then get the landlord to purchase the land ander section
26G and then after getting all the under-raiyats ejected under section 26H
got settlement of the land to himself. ’

Section 261.—The limitation of usufructuary mortgage to 9 years will act
very harshly on the raiyat and will sometimes compel him to sell a portion
of his land where he can retain it if only he is allowed to enter into complete
usufructdary mortgage for a few years more. :
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Seclion 26J.—~The section 26J should be transferred to Chapter 1V, below
section I8, lor reasons stated there.

Section 26K, Sub-section 2.—A clause should be added to the effect that
in sections 26J and 26G the term transfer does not include (a) relinquish-
ment or surrender by a Hindu widow to the reversioner which is included
by the term succession, or (b) gift by one to his immediate nataral heir.

(For reasons see my note on section 26D.)

Section 26K, Sub-gection 3.—The consideration money should not be
deemed to include all the sumns due at the date of sale on asgount of mort-
gage of the land transferred but only such sum due on account of mortguge
which has been paid or agreed to be puid by the purchaser. The reasons
are : (a¢) Some mortgages which might not bave been known at the time
of sale and were not taken into consideration might be known thereafter
which, if incladed into the consideration, the amount may rise to an
amount which is far in excess of the market value of the hoiding sold.
(b) Sometimes the dueg on simple mortgage are very large, the creditor out
of pity to the debtor remits the large portion of the dues and taukes in satis-
faction of the remaining sum by purchase a holding worth only & very
small portion of the whole dues, say one fourth. In all such cases if the
consideration money is to include the whole amount of debt on mortgage it
will be great hardship on the raivat and the purchaser. 'T'he pity which is
so soothing and so favourably inclined to come forward to the rescue of the
helpless debtor, and which & liberal creditor is naturally inclined to show to
bim, will feel very shy to rise and act or will not arise and act at all in the
mind of the creditor, however liberal he might be.

In the proceedings of the 18th August the principle accepted about
payment of the mortgage debt or arrears of rent was the same but it was
applied in case of arrears of rents and not in case of mortgage dues,

Clause 23, section 36 —The words “ from the date for the decree”shounld
be * from the date on which, by the decree, the enhancement commences to
take effect.” Bection 154 provides for the date on which the enhancement
iz to take effect. There should be a rest of {ull filteen years.

Clause 25, section 40.—~The proceeding under this section shouald be
4n the hands of the Civil Oourts except where settlement of rent is being
made nndet Chapter X in which case it should be in the hands of the
Revenune Officers.

Clause 25, Sub-section (5)—Iu case of (@) and (&) the Court should not
allow consideration. The prodnce isrequired as necessaries of life and if the
produce rent is commuted into money rent, great hardship will be cuaused to
the landlord. If the landlords are widows or other huelpless persons, the
hardship will know no bounds.

Clawuse 25, Sub-saction (8).~1I the application is unopposed the Court or
Officer entertaining the application mast be fully satisfied that the notice
under sub-section (4) was duly served.

Clause 25, Sub-section (8).—In determining the amount of premiom the -
principle—that the amount of preminm should not be more than fifteen
times the annoal rent settled uuder sub-section (6)—should be discarded ;
the words towards the end of the sub-gection {8) beginning with the words
“ but the amount” shoald be omitted. R S

(1) The principle objected. ta involves the amnreasonable principle that
the higher the rent settled the higher the premiam, or that the lower the
rent the lower the premium, that the court is allowed to pay. On the
other hand the court settling the rent under section (6) and determining the
premium under sub-section (8) would be disposed to see, and justice requires
it, that if the rent is high the premiam should be low and if the rent is low
the premiam shoald be high. This places the matter in easy balance.

But the balance is much disturbed if the principle objected to is adopted.
Take for instance the case as follows—Commutation of rent for 2 bighas of
land is applied for. The market value of the land is Rs. 100. Having regard
to all the circumstances if the Court settles the rent at Rs. 10 then the
premium the Court may allow is not'more than Rs. 150, but if it sgttles the
reat at Rs. 4 the premium the Oourt may allow is Rs. 60.
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- Now, the Court ra at liberty to/ granit vs premium (a) Rn 110 1f th6 m&t
settled is Rs. 10 and (b) Ra. 60 ifithe rent setbled is Ra. 4.0 -

(2) In case () the Court can’ reduce thie "amount by 'Rs.30 to ‘make it
Rs, 10Q'while in cuse (&) the. Court cannot: add o Rs 60-to mike it Rs JQU
which is required by the justice of the case. '

(3) ‘But the ‘whole’ pnnmple accept.ed. here. for ‘the determmat}on of.
gremlum is wrong, ‘The landlord is 10 be compensated for -the. differengs
etween the rent settled and the average of actual, receipt. The landlord
then ought to be allowed as premium the amount which invested in Banks
W111 bung about as interest the amount of difference.

(4) In cages where by the cusﬁom the tenant has no mterest m the lau{h
he should pay as prémium the amount which a persqn .would pay as
premtum if he takes get tlement of t.he lands.

Clause 25, Sub-gection 13. --Sub--lecr.mn (13} in the whlte draft bill has
been wrongly omitted in this draft and should be restored.

- Clayse 27, section 46.—In sub-section (i) of section 46, the words “under
the conditions mentioned in the foregomg sectmn ” should be omitted as
the last foregoing section, ie., the *section 43 has been - repealed by
Bengal Act I of 1907 and Eastern Bengal Act I of 1908.

Clause. 28, section 48.—(1) This is a new section. It gives the rlght of
occnpancy 0 under-raiyats, ‘The under-raiyat gets -the r:ght not by'any
agreement from the landlord bat-he gets it by operation of ihis section,
whether he wishes'it or not. It does away wmh the rlght of- -contract,

(2) Here the principle of settled ralyat is done away with, ’lhns isan
unomaly very harsh npon the ralyat.

- (8) Like the raiyat the under—ralyat ‘should acquire the occupancy nght
nnder certain conditions! say by holdlng the land for some years.

(4) 1t the principle of settled raiyat is done away, with with respect
t6 under-raiyats it'‘should. in jastice and propriety be done away with,
with Tespect to raiyats also. If it is true with respect to under-raiyats that
“ actaally no-raiyat sub-lets the lands with the idea of. taking them back at
the end of the lease,” it is more sv with respect to the raiyat, as the
zamindar or permanent tenure-holder would not cultivate the land himself
but settle the lands with tenants this or that. - If the raiyat cannot cultivate
the land, it is more to his advantage and he would like it, to have an under-
raiyat for the term of his disability. _

(5) An under-raiyat under a non-occupancy raiyat gets occupa.ucy right
in the land immediately he is admitted into occupation of it, that is the
under-raiyat gets a right which a landlord bhas not. And while the rent of
the non-occupancy raiyat may be enhanced. under section 43 or 48, the
under-raiyat remains unafected. -So the non-oecupancy raiyat may have to
pay & rent higher than what he can realise Irom his under-raiyat. .

Clause 28; seclion 48, proviso.—So long as the disabilities of the lessor
continue and fora raasonable period thereafter the under—rmyat should not
become an occupancy under-raiyat. It is with a view to help the disabled
and helpless persons that this provision is made.

(2) Clause (#4i) of the proviso isx no security as the nnder-raiyat knowing
that if he can pass only one year after the nine years he can become an
occupancy under-raiyat will not be agreeable to execute a lease as contem-
plated in clause (ii7) and the disabled helpless persons such as widow, old
and the like for whose benetit the provision is required ure quite unable to
enforce the execution of the lease or to bring a suit for ejectment within the
time. So there will be a great hardship on these persons.

Clause 29, section 484.—The occupancy right of an under-raiyat should
be as good as that of the raiyat in its protection not only as against its
immediate landlord but also as against its superior landlord. Otherwige his
immediate landlord in collusion with his superior landlord may get his
right defeated. The immediate landlord mai get a rent-suit broaght by and
decreed in favour of his landlord, may have his holding sold in execution of
the decree, purchase it by interested person and then get’ the interest of the
under-raiyat annulled ander section 167. If this unstable occupancy right
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of an under-raiyat is made transferable the purchaser will in many cases be
defrauded. The occupancy right of an under-raiyat should be made a
protected interest under section 160 (d) and this proviso should be omitted.

The rate of nazar on transfer of occupancy under-raiyat’s holding
should be the same as in the case of transferable occapancy raiyat's holding,
If in the case of bequest of an occupancy holding of an under-rniyat the
nazar is twice of the annunal rent there is no reugon why it should be more
in the case of bequest of occupancy holding. The words "and that the
provisos to section 26 D shall not apply thereto™ in the proviso, should be
omitted. '

Iu the case of transfer of a portion or share of an under-raiyati holding
the acceptance of the fee by the landlord should not operate as an admission
of the amount or fixity of rent or of the distribution of the rent orthe arrear
or of an incident attached to the bolding sold, nor should it be taken as a
consent for the division of the holding.

The principles of the sections 18A, ISB and 18C should be applied to
the cases of occupancy under-raiyati holdings us they have been aupplied to
the case of transfer of occupancy holdings.

Cliuse 31, section §0.—Sub-section (2) should be retained. L'rue, 130
years have passed since the Permanent Settlement but the condition of the
raiyat has not altered much. He is still the helpless fellow not able to look
after his own rights. If he keeps the rent receipts for 20 or 25 years
continuously no more can he expected of him. He may have a holding at
fixed rate but thelandiord will not mention it in the receipt and if the
presumption section goes, he is rendered helpless.

(2) The zamindars on the other hand are a better and cleverer class of
people, and they knowing fully well about the legal presumption existing
-for about a century must be presumed to keep the records in order by them-
selves or with the aid of their clever amlias.

(3) For two-thirds of the districts of the province, records-of-right have
been prepared and the raiyats of those districts have ernjoyed the benefit of
this presumption. Their brethren of the remaining one-third of the districts
should not be denied that benefit.

Olause 35, section 68, sub-section 9.—* Receipt for an instalment " should
be* receipt for any amount”. The money paid may or may not cover the
whole amount of an instalment or instalments but the rveceipt must be
delivered for any amount actually paid: In section 56 (7) the landlord is
requi,red to deliver to the tenant “ a- written receipt for the amouant paid by
him’ .

Clawse 38, section 64, sub-clause (a).~~The words * notified under section
63 ” should not be inserted, or in place of the words * notiied under section
63” there should be the word- “ notified npnder section 63 or returned
andelivered by the post office ”. ‘ ' ' :

The amount sent by the postal money order under sub-section () of
section 63 as introduced by the draft bill which cannot be said to be notified

may be returned undelivered, in wbich case that amount shall also have to
be paid under this section.

Clawuse 39, section 644.~-This section provides for cases of refusal to
receive rent sent by money orders or deposited in courts but there is the
period between the date of deposit or date of aflixing notice under section 63
in some conspicuous place of the court house on the one side and the service
of the natice in the village office of landlord on the other, when the landlord
‘with the view to harass the tenant may institute a suit for rent. Here the
section 64A does not apply as there is as yet no refasal to receive. '

In such cases the court should be empowered in passing the decree to
take into consideration the facts stated and to refuse to allow wholly or
partly the interest or damage or the cost. ‘

. The landlord or his agent may get the postal peon report * XtforF *tem
M & . This should be guarded against.

It should be defined what constitutes refusal, .., whes the non-receipt
of the deposited amount should be deemed a refusal. -
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3 :Clause 42, gection 67.~The section should remain as it is now.

(1) Tn all suits except the mortgage ones the original rate of interest
ceases on the date of the institution of the sait, i.e., on the date when the
matter is placed into the bands of the court. In the mortgage suits the
original rate continnes during the period of litigntion and some months
. after the decree which is allowed by the court as a period of grace. The
court has the special power of allowing grace but beyond that period, the
original raete ceases torun. In the rent suits the court has no power to
allow any time of grace. 8o the rent suits ure pilaced in the same' position
as all other suits and the original rate of interest must cease to run en the
date of institution of the suit.

(2) During the period of litigation the matter is placed by plaintiff
himself into the hands of the court and the court should determine what
interest is to be paid. . '

(3) It is said that it is the duty of the tenant to pay and if he makes a
defanlt, he. must take the consequence, But this daty is not a speciality in
case of rent and the tenant takes the consequence as he pays at the rate of
124 per cent. up to the date of the institution of the suit by which the
plaintiff landlord takes the matter into the hands of the court.

(4) The raiyat does not pay generally because he has no power to pay.
The higher rate will not increase his power to pay but only add to his
burden. Had the tenant power to pay he would not like to keep the burden
over his head though the interest is lower.

(5) It issaid that if a lower rate of interest is allowed he will deliberately
put off payment and if the rate ia higher he will hasten to pay. But it is to
be seen the landlord may execute the decree at any time he likes and if he
gets a higher rate of interest he will put off execution of the decree and by
the accamulatibn of interest put a heavy pressure on the tepant to his ruin.

(6) So it is not reasonable to add to the burden of the raiyat by allowing
interest at 12§ per ceat. t1li the date of realization.

Clause 43, seclion 68 —The new proviso should be taken away,

(1) The damage is awarded for the tenant’s neglect or refusal to pay the
rent without anv reasonable and probable cause. The court has then to
consider the causes or circumstances leading towards the neglect or refusal
to pay. The ralyat might be very poor and in dire circumstances and may
not afford to pay; or the landlord or his amlas might have done something
sach as a demand for some extra payment or enhancement of rent which con-
tributed or led to the neglect or refusal to pay. Tbe court has to take all the
facts and circamstances into  consideration and after weighing their effects
to determine the amount of damage This discretion of the court cannot
with jostice be restricted as it is proposed to be done by clause (2) of the
second proviso.

(2) Besides damages and interests are two alternative questions. The
landlord by choosing to demand damages does by necessary implication
relinquish his right to interest. So he should not be allowed to have
the interest in au indiract manner nor should he be allowed to demand
both interest and something over and above interest. And thisis virtually
what is proposed by the second proviso. :

_ Clause 44, seclion 69 —Experience has shown that the power given to
the Jandlord to Lave order of appraisement or division of crops made by
the Collector is much abused by unsorapulous landlords. To satisiy a
grudge by oppressing or tyrranising a poor tenant such landlord some-
times induces the police officers by bribes falsely to report that thereis a
great likelihood of breach of peace which cannot be avoided except by an
order under section 69. Sometimes such landlord has recourse to these
sections against poor tenants who pay money rent or even where there is
no relationship of landlord and tenant inducing the police to report as
above, So some provision should be made to the following ‘effect and
added to section 69, as sub-sectiop (5).

“ (5) The Collector before making order under this section or where for
pome reasons the order has already been made, shall, at the instance of any
party or on his own motion or on any information received as the case may
be, enquire into and satisfy himself as to whether—~(a) the relationship
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of landlord and tenant-existes (b) the rent payatile-is the: produce rent ; (¢)
there is any likelihood of any breach of the peace und whether thas can
be ‘avoided by any other means, or (d)in_the circumstauces of the case
there is any ground to make the onler and take such steps a¥ scems to
him ‘proper invluding steps -for .the - ¢ollection, storuge, hurvesting or
preservation or custody of the crops.” : - - e
© " Sesction -70~—Sometimes -dispute ~arises whieh it is difficult -and
withont jurisdiction for tire OUollector ta decide. Some provisions for refer-
ring dispates to civil courts have been made in sab-sectian (6) of gection .
Bat this is not safficient, the purties should be given opportunities to bring
their cases before the civil court. So a provision should be sdded to
section 70 and sub-section (7) to the effect—.

. *“Any party may bring a suit in thecivil court of the lowest grade
havipg jurisdiction to entertain a suit for rent of the helding, for decision
of any dispute that may arise between the Jundlord and the tenant. And
on the stit being broaght and notified to the Collector, the'Collector shall
stop further proceedings under section 69, 70 or 71 waking such arrange-
ment for the collection, storage, harvesiing or preservation or custody of the
¢rops as may scem to him proper.” ‘

Section 71.—Where the rentis taken by division of the produce, both
the landlord and the tenant bave some interest in the produce and the
landlord sheuld have some power of inspection of the crops without
interfering with the tenant's right. A provision to thut effect should be
added after the sub-section (4) of section 71. :

N.B.—A tenant paying rept by a share of the produce should cultivate
the land in the proper season and proper minner. It is to be considered
whether on neglect to do so he should be made liable to assessment on some
sach principle as is contained in sab-section (¢) of sectivn 71.

- Clause 46, sections 74 and 75.—The poor tenants cannot withstand the
oppression of the powerfal landlord but suffer everything in silence. They
cannot go to the Civil Court for redress. 1f the Collector does not look to
their proteetion, they shall for ever remain trodden under foot of the land-
lord. So the Collector shounld be given power to protect them and a provi-
sion to the followiug effect should be made :—~

“73A—(I) 1f a landlord or his ageut realizes, except nnder any special
enactment for the time being in force, from a tenant of such
landlord any sam of money or anything in kind in exeess
of the rent payable by such tenant, the local cess preseribed
by section 4] of the Cess Act, 1380, and the interest payable
under section 67 om an arrear of sach rent or of such cess,
the Collector may in a summary proceeding by order im-
-pose on the landlord or on his agent a fine not exceeding
two hundred rupees or twice the amount or value of what
is levied, whichever is greater, or on both the landlord
and his agent, fines not exceeding in the aggregate the
maximam fine which may under this sub-section be im-
posed on either of them and may award to the tenant any

portion of the fine or fines so impored.” -

‘Where the under-raiyat’s interest is avoided by ejectment of the raiyat
or by sale of the saperior holding in execntion of a decree for rent thereof,
or Ly prée-emption under section 26G or 26 H, theé nnder raiyat making im-
provements should be treated as a tenant ejected and should be given com-
pensation under this section for mprovements made by him on the
holding. _ ' ‘

Anp explanation to this effect to be added to section 82.

Clause 57, gection 87.—In sub-section (£) the words “ by a registered
instrument ” should be substituted by the words “ by a written lease”,

If it is not desirable to put non-occupancy raiyats to the trouble and
expenses of registering their leases in all cases (see Amendment and Note on
section 44 in clause 26). it is more so ia’ case of non-occupancy under-
raiyat . .

Clawse 67, section 87 A—(1) All under-raiyats should have the right
under section 87A. _ o ' :
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(2) The provision as regards the payment of arrears of rent due from the
out going raiyat should be omitted. ,

(3) The nazar sbould not be more than three times.

THe superior 1andlords gets a nazar or increase of annual rent which is
sufficient consideration for his retaining the nnder-raiyat. On the other
hand if the arrears of rent are to be paid by the under-raiyat in addition to
the nazar or the increased rental it will be very hardship and in almost all
cases will amount to a demial of thé right which it is proposed by the section
explicitly to confer on the under-raiyat. ' ’ B

It the arrears of rent are to be paid no nazar should be paid.

Clause 68, section 104 H—In sub-section 4 the words “ in clause (f) or
clause (g)” should be substituted by the words * in clause (d), {¢), (f) or (§).”

The clanses (d) and (e) are amongst the subjects of litigation nnder sub-
section (3) but directions are given in sub-section (4) as to the disposal of
other clauses mentioned in sub-section (3). The clauses () and () are not
mentioned. These clauses' may be disposed of in the same manner as the
clause (g). "The clauses (d) and (e) refer to the correction of records not to
settlement of rent,

Cluuse 90, sections 1464 and 146 3.—The. tenauts are made jointly and’
severally liable. 'T'his is sufficient security for the realization of the rent.
Beyond this to make the holdings liable to sule in execution of the decree
passed for rent, against some of the tenants in the abseuce of others is a
trespass aurd really criminal on the rights of the tenants. The tenants who
are not made parties are made bound by decree passed behind their back.
This will open the door of fraud and collusion between the landlord or his
amias and some unscrupulons sharers to deprive the others of their just
rights. Money compensation for immoveable property iost, is not adequate.
It might be the poor tenant in whose absence decree is mide and whose
interest is sold in execution of the decree might have his home and hearth
in the portion of the hoiding sold, and it is very hard thing that he shall
have to remove from his home with tears on his eyes.

The female heirs, specially the Muhammadans, will euffer greatly, the-
brothers and other sharers in collusion with the amlas will get rent-decree
passed under this section and bave their interest sold in execution of that
decree, without letting them know about the sale and keeping them nsleep
over the whole matter. '

In sub-gection (3) of section 146B in place of the words “ that & person or
persons in possession of the portion or share” after the words “to set aside
the sale ” shouid be * that a person or persons having an interest or entitled
to a portion or share” should be substituted.

1f the words ** in possession ” are used, then the person or personsswho are
not in possession but entitled to a portion or a share are excluded. That is
the case in numerous cases in which females succeed with males. The
female heirs, helpless as they are, should not be denied the relizf contem-
plated in this section. :

.To determine whether the portion or the share of the holding held by
the applicants under sub-section (3), comprises more than one-fourth of the
entire interest of the whole body of co-tenants therein would involve the
decision of tiile to the holding. Some of the tenants might deny the title of
others. So all the intricate question of a title suit will arise. Such
questions of title guits should not be decided in proceedings in connection.
with the execution of a decree, which are more or less of summary character.

Sometimes a title guit might be going on with respect to shares of each
co-tennnt in the holding and landlord may in execution of a decree in a suit
framed under this section 146A and 146B against some persons only, bring
the whole holding to sale. Thus a conflict may arise. The right given to
tenants not made parties to the rent suit to deposit the amount to prevent a
sule is no sufficient security. : |

In effect the provision of section 146B will entail great incommensurable
loss and great hurassment to the co-tenants specially those .who are poor
and helpless, )
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Mere only the joint temamts dod not the co-sharer tenants’ who have
their liability separated should be made jotatly and severilly lisble. -

Clause 94, section 1484.~The co-sbarer landlord who may institate a suit
uader the section 148A must be defired. A joint lapdlord should mot be
allowed. to sue for rent under section 143A.

To be entitled to sue under seetion 148X a co-shater must show that his
collections are gseparate and distinct feom other co-shurers.

This is a section enabling the co-sharer landlord te bring & suit for his
share of rent. His share must be defined and definitely known to
the tenant. "The Eastern Bengal section 14%A made use of the words * where
a co-sharer landlord who is eatitled to sue for his rent sepurately " deli-
berately and the reason is obvious. ' '

A co-sharer landlord who is entitled to sue for his rent separately shounld
be defined a4 a co-sharer landlord whose eollection of rent from tenants is
separate and distinct.

A joiut landlord should be defived as landlord whese collection of rent
from tenants is joint.

Clause 94, section 1484, sub-section {8).—The sub-section (8) provides for
the realisation of rent by means of a suit for money by landlords who did
not join as co-plaintiff under section 148A. The landlords who have big
shares are generally kind to tenants and would allow some time for pa yment
but the smaller co-sharers are rather impatient and bring suit againet the
tenunt more often than the larger sharers. If the recovery of rent is barred
fully on a co-sharer landlord not joining as a co-plaintiff it would compel
all the other co-sharers to join in the suit, so the poor raiyat is deprived of
any consideration that might have been shown to him by others and that
is to ruin.

Clavese 101, seclion 160, sub-section (2) of draft bill—As has besn shown
in notes on clause 6, section 4, and clause 14, section I8, all the raiyats at
fixéd rate have occupancy right in the holding as their rights are permanent
and hereditary. 'Their holding should be protected interest. If this
sub-section is being enacted “in order to prevent a purchaser from being
defrauded by an outgoing tenure-holder or proprietor giving mokarari right
on an unduly sinall rent on payment of a premium * then, as the clause takes
away the right ot fixity of rent from all raiyats at fixed rent all the bond
Jide tenants are made to suffer for the fault of a few. :

The cases of fraud are very few as no tenure-holder or proprietor would
like to allow any persom to hoid at fixed rate at a low rent. I1f there are some
special favourites their number is very few, For these very few all the
raiyats at fixed rate ought not to suffer.

The cases of fraud by outgoing tenure-holders or proprietors must be of
very reqent date, i.., a few years before they actually go out but for them
the people who are holding for 50 or 60 years or even a century ought not
to suffer. Only frandulent tenancy at fixed rate created two years before
going out may be treated in the manner prescribed by this new sub-section.

It was under wrong impression of the character of the tenancy that the
raiyat at fixed rate was-held not to have occupancy right and his interest
_ not to be a protected interest. This wrong impression is to be corrected by
declaring explicitly that the raiyats at fixed rate have occupancy right.

Clause 105, section 167.—The notice under the section 167 should be
served through the Court by which the holding wassold. This willbe a
more convenient procedure and will have the advantage that report of the
service of the notice will form part of the execntion record.

Below clause 107, section 172 —The section 172 provides that an inferior
fenant may depo_su- into Court the money due under the decree and prevent
sale of the superior holding and then deduct the whole or any portion of the
amount so paid from any rent payable by him to his immediate landlord,
and that landlord if he is not the defaulter may in like manner deduct the
amount so deducted from any rent payable by him to his immediate land-
lord and so on until the defaulter is reached.

. The right is given to the inferior tenant for the protection of his own
interest but no mode of work has been laid out. So the right given is
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secarcely, if at abt,-had recourse to. . Soms provisionm shounld be made as b0 how
to deduct the money by the inferior tenant irewi she renk payable by him
to his immediate landlord, L : ) ,

. Section 174.~1In section 174 -not ‘only the judgment-debtor but any
person having in the tenure or holding sold any interest voidabie on the
aile should be allowed te pay money into Court gnder that section.

The lookout of the decree-holder is to gel money and not fe have
any bolding sold. If any person whoever he might be, pays the moriey
the holding shounld be suved from sale: = - - S ‘

Clawss 109, section 178, sub-clause (b) (ii).—The clause (d) shonld not
be omitted. It sg2ms o be quite unnecessary owing to ull occupaney righta
being made transferable by law but the clause {(d) provides against taking
away the right of a raiyat whether occupancy or non-occupancy to transfer or
bequeath his holding in accordance with thé kocal usage under this section,
‘The non-occupancy raiyat may sell his interest whatever he might have
in his holding for the remainder of his term. It i¥ necessary for that
purpose at least. ‘ B L

Clause 113, section 1834.—The new section 183A has been introdunced
with a view to protect the interest of the jotedars of Baharband and
Patiladaha parganas in Rangpur. The jotedars have been enjoying
their jotes in many cases from before the time of the Permanent Settle-
ment and in some cases from a time subsequent to that date. The leases
creating thé tenancies and the leases subsequent thereto were drawn
‘up almost exactiy on the same forms; all the leases making settlepent
of rent for a certain term and then containiug the conditions that
“on expiry of the term of the sottlement you shall appear and take a
second settlement.” 'T'he leases were renewed sometimes on the expiration
of the term, sometimes long after the expiry, and sometimes not at
all. But the jotedars under the impression, supported by the acts and
conduct of the zamindars that “ their rights are permanent but only their
rents are enhancible”, were all the same in uninterrupted possession and
enjoyment of the land from generation to generation; successions and
transfer being recognised without objection: by the zamindars. The
zamindar himself sometimes took mortgages of the jotes and sometimes
purchased them from the jotedars and sometimes brought them to sale in
execution for decrees for rent thereof, never ejecting a jotedar under
section 66 of the Bengal 'ernanc{ Act. Thus the landlords dealt with the
jotes in all respects as permanent tenures. Recently some doubts have been
thrown on the permanency of the rights of the jotedars in these jotes. The
High Court has held in some rulings that the jote in question was a tempor-
ary tenare. This has been a great shock to the rights of the jotedars. Bat
justice of the cuse evidently requires that the permanency of their right
#hould be clearly recognised by law. Hence this section for the protection

of these jotedars.

This section is not meant for all thd jotedars of Rangpur but only for
the jotedurs of parganas Baharband and Patiladaha, part of which lies
within the district of Mymensingh, to which district also this section should
* apply. The description of the subject to which this section is meant
to apply should be clear. As it is in the section 183A the description
is very vague and should be made definite. The insertien of the words
‘‘about which some doubts are entertained as to permanency of their
rights ” after the words “ in the districi of Rangpur” and before the words
* gince the 14th day ol March ” would make it a little more clear,

I, however, think the description should be by quality and character
and not by locality.

Ths proviso~The section 26H cannot and should not apply. The
tenants wunder the jotedars are raiyats and not under-raiyats and the
occupancy rights of raivats are protected interests.

The section 26G should not apply to sny such jotes.

The operation of section 183A should be limited to the Baharband
and Patiladaha parganas only in Rangpur and Mymensingh. The appii-
cation of this section to the jote of other parts of Rangpur would affect the
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interest of these jotedars prejudicially. The zamindats may claim advantage
of section 7 in case of enhanpcement of rent while in case of trunsfer these
jotedars would not be allowed the advantages of sections-12 to 17 but be
subjected to the rigorous provisions of the sections 26A to 26H.

In sub-section (2) of section 183A for the words * to tenares of any ciass ™
the words * to tenures of similar class ” should be substituted. The reason
is stated above. Besides there is no reason why it should be extended to
any other class.

Clause 115, section 188.—The alterations made to this section take
away the importance of the section, if the co-sharer landlord can enbance
rent, eject tenants, exercise right of pre-emption, bring rent suit, apply under
pection 105 or 158 there remains almost nothing to be dong by the landlord
jointly. '

A co-sharer landlord should on no account be allowed to eject a tenant.
This is an encroachment upon the rights of other co-sharers and on the
rights of peaceful enjoyment of the holding by the tenant. So the sub-
clause (i) of clause (a) in sub-section (I) of section 188 must be omitted.
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Kote by M. Fuzial Haq.

I have gone through the minute of dissent recorded l'ij; Mr. Syed Erfan
Ali, Rai S8aheb Panchanan Barman and others. I agree generally with the
<observations contained in this note of dissent. My difference with them lies
in some minor points of ‘detail, but I do not consider this difference sufli-
<ciently vital to necessitate a fresh note of dissent from me. 1 sign the
report subject to these observations.
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Note of dissent by Mr. L. Birley.

1. Clause 23, seclion 26G.—Pre-emption. I am opposed to this proposal.
My view is that the provisions made for transfer of holdings are very benefi-
cial to landlords, giving them a sure means of recovering 25 per cent, of the
valne in place of the present uncertainty, and that this concession is,therve-
fore superfiuous.

My objections to it are—

(a) T am afraid that some landlords will demand and obtain salami in
-excess of 25 per cent. as a condition of abstaining from using the right of
pre-emption. :

(b) If pre-emption is extensively practised by co-sharer landlords there
will be a great deal of litigation, due to several co-sharers making new settle-
ments with different tenants.

2. Clauses 35 and 26, sections 57 and 58.—Stutement of acconnts. These
statements are not now given, and I do not think that they will come into
general use, I therelore dislike the proposal not to give area in the receipt
given at the time of payment. I think that the landlord will always be
able to exculpate himself for not granting the statement of account by
saying that the tenant did not come to ask for it.

I wish to substitute one year for three months in sub-section (#) of
saction 58 of the Act. The occasions on which the Collector is likely to
receive complaints from parties aggrieved are those of aggravated discontent
resulting from this omission, and such discontent may take more than three
months to develop. There is no reason why the Collector should be
allowed to receive a complaint second hand after two years, but first hand
only after three months. I have experience of the inconvenience of this
regtriction. The omission only occurs in the case of backward tenants, who
do not readily complain.
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Note of dissent by Khan Bahadur M. 5. Momen.

Clause 5, section 3 (9)—The definition of the term *“holding” as at -
present excludes all tenancies which comprise undivided shares in land.
Though it is intended not to recognise an undivided share in land asa
separate tenancy as theoretically it would lead to complications, it ig the
existing practice all over the province, and specially in KEastern Bengal
districts like Barisal and Faridpay, to recognise undivided shares as separate
tenancies. This will be borne out by the records-of rights prepared of
those districts where a khatian which stands for a tenancy often contains
fractional shares of plots not always uniform. For instance it is very
common to find 8 annas share in a plot settled by one landlord as * raiyati
while in other 8 annas settled by another lundlord as * tenure,” the entire
plot in possession of the same mun. These are also cases when separate
tenants hold some plot as garden, bomestead and graveyard jointly while
caltivated plots are separate.- Such tenants pay rents separately and these
holdings comprise separale tenancies though they contain undivided shares
in some plots. It will lead to complication if existing practice is not
recognised. I therefore propose that clause 3 may read as follows :—

“ Holding” means a parcel or. parcels of land or an undivided share
thereof held by a raiyat or an under-raiyat and forming the subject of a
separate tenancy.

Clause 18, section 20, Definilion of seitled raiyat.—According to the
present law enly a raiyat holding directly under a zamindar or tenure-holder
continnously for a period of 12 years can acquire the status and privileges
of a settled raiyat; but a person holding land for any number of years as an
under-raiyat in a village will not acquire that or any stutus. The spirit of
the law was to bestow the privilege and protection of occupancy rights to
a bond fide agriculturiat. T'welve years’ continuous occupation of land in a
village raises the presnmption of a person being a bond fide resident agricul-

. turist.® This applies equally to a person hold-
faadr what Is called & bhud-thasts jng and cultivating land in the village for a
' length of time in any other capacity. In many
districts of Bengal, and specially in Jessore. there is a very large number of
cultivators who hold lands only as under-raiyats. By limiting the scope of
the section to only one clasa the law is depriving a large number of tond
JSide agriculturists of this coveted privilege. In practice no distinction is
made between the status of tenants holding under a zamindar and those
holding under a raiyat, Unless the privilege is extended to nnder-raiyats
also, he will be debarred from acquiring occupancy right in any land he
may take under a zamindar, although he may be a resident cultivator of
the village for centuries.

Similarly, in the case of -sinall agricultaral tenure-holders, such as
howladars of Bakarganj, the present law operates very harshly. A man
who possesses a small howla in the village, the whole of which may be
in his actual caltivation, will not acquire occupancy right in any other
Innd in the same way as a raiyat does. Baut, if we extend this privilege
to small tenure-holders, it will not be possible to exclude the big ones.
To avoid the danger, therefore, we may ignore the case of tenure-holders.
I thereforg propose that the words * as an under-raiyat ”’ be inserted between .
the words *“as a raiyat” and ** land.”

I am afraid I could not explain this properly before the Committee and
wus misanderstood. Some thought that this amendment would make all
under-raiyats occupancy raiyats. As a matter of fact the Bill does suggest in
another place to give occupancy right to under-ruiyats. ‘I'he intention of
section 20 is different. It does not define rights in land but the status of an
individual. At present as the section stands it only will elevate a person
who happens to cultivate land under a proprietor or tenure-holder for 12
years into the position of a khud-khasht tenant, but excludes persons of
similar status and position in the village who have been cultivating land
under » raiynt. My amendment aims at doing away with this invidious
distinction. What [ mean is not that all under-raiyats who huve cultivated
land in a village for 12 years should acquire occapancy rights on whatever
land they touch, bat that sach persons by such continnous cultivation
should be deemed to acquire the status of a bond fide resident agricolturist
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and should acquire occupancy status in any land which they may subse.
quently hold under a zamMdar or proprictor. As a matter of fuct this is the
practice and no such distinction is made or understood in the country, as the
present law indicates.

Sectien 20(3).—The words * or as an under-raivat * may be inserted in
this.sub-section also after the word * raiyat.” .

Section 20(4).—The words * or as an under-raiyati holding* and * or as
an under-raiyat >’ may be inserted in this sub-section respectively alter the
words * holding” and “ raiyat.”

Section 20(5)—The words “ or an under-raiyat ” may be inserted after the
words “as a raiyat.”

Section 20(8).—The words “or an under-raiyat’™ may be added after the
words “ if a raiyat.” :

Section 20(7)—The words “or &s an nnder-raiyat’ may be inserted in
this sab-section after the word ¢ miyz}t."

Clause £2, section 28 G (1})—The right of pre-emptien should not exist
in the case where the purchase by third person is in execution of a decree
for arrears of rent or of a mortgage decres where the Iandlord is the -
mortgagee. These two should be added to the other exceptions in 4th line
of section 26 (G)(1).

In the case of purchases by one of the several co-sharer landlords who is
the mortgagee and at whose instance the holding is sold, the other co-
sharer landlords should have a right to pre-empt. Otherwise in many East
Bengal districts, where a rich co-sharer is also the mahajan and lends out
money to his tenant will in time come into possession of most of the raiyat-
holdings in exclusion of other co-shaver landlords. This is undesirable, and
I think the co-sharer landlords in such a case should have a right to pre-
empt. '

Section 26H.—There are many under-raiyati holdings not held on a
temporary lease and which possess bond fide occupancy rights created after
1914. Under clause (I) all such tenancies will be left entirely at the mercy
of colluding raiyats and landlords. The agreement that raiyats will avoid
transfer fee by first snb-letting and then settling do¢s not apply to under~
raiyats already created when there were no provisions in faw for the payment
of landlords’ fees or the exercise of the right of pre-emption. Such an
argument may apply to tenancies created after the pussing of the amendment
Act. 1 therefore propose to amend clause (Z) as follows :—

“(I¥ the tenancy of such under-raiyat or bis predecessor in interest was
created after 1st November 1922 or created under & temporary lease after the
31st day of December 1914 ; and—" :

Clause 28, section 48.—This section as drafted gives the under-raiyat a
better right than the raiyat sofaras the acquisition of occupancy right is con-
-cerned. A person who is nota settled raiyat will not acquire occupancy
right in it if he takes a land from a proprietor or tenure-bolder, but he
would do so if be takes it under a raiyat. To remmove this anomaly I suggest
the addition of the words: *“who are seftled raiyats of the village or bave
_held land in the village for 12 coutinuous years ™ after the words “all under-
raiyats ” in section 48, : '

Section 75.—~The reason why in spite of the penalty section the abwab

' is,itat all, on the increase, is that the tenants very seldom put the law in
motion by complaint.

No power has been given to the Collector or Revenne Officer to take
gctio_n on his own initiative in the case of realization of abwabd, and although
inquiries are constantly made by Collectors and Settlement Officers on tour,
they are powerless to preveut these illegal exactions as the tenant will not
help them by coming forward to complain. If the temani is sufficiently
strong and can successfully resist the undue claim of the landlord, he is vot
ordinarily made to pay any abwab; those who pay are generally the weak
who cannot contest the illegal imposition in a court of justice. It is not
reasonable to think thata tenant who is too weak' to resist the illegal
demand of the landlord will subsequently have the courage to bring a suit
against him in court. The Behar and Orissa bill contains a similar proposal.
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I therefore think that the OCollector should be authorized to institute
proceedings against the landlord on his own initiative or on the information
recejved from a Revenue Oflicer. I accordingly propose a section on the
analogy of section 58 as follows —

« Section 754. Amendment.—(1) If a landlord or his agent realizes
any illegal cess, such landlord or agent as the case may
be srhall be linbletoa fine not exceeding fifty rupees, to be
imposed after summary inquiry by tlle Collector.

(2) The Collector may hold a summary inquiry ynder sub-section (1),
either on information received from a Revenue Officer within
one year, or upon complaint of the party aggrieved within 3
months from the date of payment of the illegal cess, or wpon
the report of the civil couart. .

Section 88.—As discussed in paragraph 39 my view with regard to the
amendment of section 88 is that it should be made independent of the subject
of the transferability of occupancy right. This seetion applies, as it shouid
to the recognized tenant in both holdings and tennres, just as in the case
of estutes separate mutation in tenancies is very much coveted and, in many
cases, becomes extremely necessury; for instance, sometimes shares in a
bolding or tenures descend by inheritance to distant relations who being
non-resident generally transfer them to undesirable neighbours, or a portion
of & holding is sold by a co-sharer to a person who is well-to-do and covets
the entire holding and withholds payment of rent with the inteuntion of
altimately buaying up the remaining share. In many similar cases it
becomes extremely hard on the co-sharers if there be no provision in law
whereby sub-division and separate mutation can be made without the consent
of the lundlord. The law, as it at present stands, permits such division of
land and distribution of rent only with the consent of the landlord and the
<co-sharer tenants. But where thisis novaccorded, sab-division is impossible.
And this power has given a handle to the landiord to realise exorbitant
amounts of salami [romr poor co-sharer tenants ‘whose only desire is to
be allowed: to leave in peace. The general practice, just as in the . case
of transfer so also in the case of separate mutation, is that the landlords
grant it subject to the payment of certain amount of salami, the amount
of which depends on the hecessity of the tenant, on his capacity to pay
and the power of the landlords to realise. "While we cannot mnke separate
mutation actunlly compulsory, as it may lead to undpe sub-division, we
onght to provide for some authority which may compel au unreasonable
lundlord to recognize reasonable sub-division. I prepose, therelore, the
following amendment :— ’

* Amendment of section 88.—A division of a tenure or holding or
distribution of the rent payable in respect thereof, shall not be
binding on the landlord unless it is made with his express consent
in wriging, or in accordance with the following section :—

Provided that (I) if there is proved to bave been made in any
landlord’s rent-roll any entry showing that any tenure or
holding has been divided, ot that the rent payable in respect
thereof has been distributed, suchk landlord may be presumed
to have given his expressconsent in writing to such division
or distribation. :

(2) No division or distribution of rent shall be valid unless
made withs the consent of all' the co-sharer landlords and
co-sharer tenants.”

" Section 88 A.—Amendmen?.~(1) When any landlord refuses to make a
division of tenancy or distributiou of rent on the application of a tenant, or
where a co-suarer tenant withholds his consent to such sub-division or
distribution of rent; » = Co .

_ (2) or where a co-shuarer tenant considers himself aggrieved by a division

or distribution made by the landlord, the tenant who wants such distribn-
tion, or the tenant who'is nggrieved, may apply within 6 months from the
dute of refusal ur the date of mutation, as the case may be, to the civil court
for a proper division or distribution of rent. L
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The civil court after notice to all the landlords or tenants of the tenuré
or holding may, by un order in writing, direct such diyision of tenapcy or
distribation of rent as it considers fuir and equituble, provided that no arder
for such divisivon or distribation shall be made if it is likgiy to be prejudicial
to the intereat of any landlord or tenant.

: Whien such division or distribution is ordered by the Court it shall
direct the applicant tenant to pay to the landlord two times his rent as
mutation fee.” :
Ezplanation.—The following shall be considered prcjadicial :—
({) that the transfer results in the creatiou of unreasonably small
holdings; :

(if) that the rent of the portions or shares into which the holding is
divided by the transfer has been unfairly distributed.

»

Clause 63, section 93 A.—After mature consideration I am ot opinion
that the compulsory appointment of a common agent in every case where
there are two or more co-sharer landlords will operate very harshly on a
very large number of petty landlords in the provinge. There are few:
holdings in istricts like Barisal and Faridpar which- are held only under
one landlord and there are many different permutations and combinations
of landlords requmiring the appointment of different common agents. A
perusal of a tenure tree of any ayerage maunza in Bakarganj will clearly
demonstrate the extreme difliculty of appointing common agents in every
case. A simple illustration below will help to muite the position clear. '

c ® EF 3ac

In tlris simple case uader the section, 5 commmon agents will have to be.
appointed for each separate joint property. It is quite possible that the
same agent may not be agreeable to all the 4 co-sharers and so 4 separate
agents will have to be adwmitted, which will be an impossible position buth
for the landlords and tenants.

I therefore suggest that the appointment of a common agent may be
made compulsory only when the ienants apply to the Collector for such
appointment and not in every case. When parties are living in peace
and manage to discharge their respective obligations without disputes we
ilieed not interfere. This section should be redrafted on the following

nes :— ‘ .

“(I) Joint co-sharer landlords may amicably appoint common agents.

(2) Tenamts may apply to Collector and the Collecjor shall direct the .
appointment of a common agent. **

(3) When co-sharers cannot agree among themselves the Collector to
appoint common agent. i

*
(£} The other such sections in 99A not inconsistent with above to
remain. i
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Clause 66, section 102(c)—Under this clause it is compulsury to enter in
the regord-of-rights one or more of the boundaries of each ploet. Formerly
all thd four bounduties used to be given in the khalfian. From experience
it was found that more than 50 per cent. of these entries were wrong in the
final xecord due te corollary corrections. net having been properly made
at the subsequent stages in accordance with the changes in the names
of actual possessors. These wrong entries were the source of mach litiga-}
tion. Subsequensly it was decided to give only two boundaries ; and this}
again was redaced to the present practice of recording only the northern
boundary in our record. This entry of northern boundary has no practicul
aitility, as 3t does not help identification and has only been retained to
comply with the compulsory provision in section 102(¢). A lot of time and
trouble will be saved if we do away with the writing of this boundary.
A large stafl had to be maintained to check the northern boundary against
the map and khatiun plot by plot, and even then mistakes were not rgre.
I strongly advocate the discontinuance of the practice of writing the
northern boundary. But this cannot be done unless the words “and one

or more of the bounduries ” be deleted.

«Clawuse 90, section 148 B.—} object to clanse (3 of this secticn including
the proviso. The idea embodied here specially that of giving money
compensation will*be unacceptable to the tenants generally dnd will lead
to» fraud and collusion, There are many cases where a small’co-sharer in
a holding is a thorn in the side of the bigger co-sharer who wants to bay
him ap or secure the whole bolding. It will be very easy for such
bigger co-sharers tq collude with the landlord and get the entire holding
sold, '

I agree to sub-sections (1), (2) and (¢) but not to sub-section (3). 1 am
willing to give a landlord the benefit of a rent decree in every case to the
fxtent. of the share purchased. There is a theoretical objection to this that

he landlord when he gets khas possession becomes a joint possessor with
the remaining tenants, but there is 'nothing unusual in this. The landlord

can have kKhas possession by a partition.
I proppse that sub-section (3) of 146 B be expunged.
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Note of dissent by Mr. Sachso.

Clause 113.—The jotedars who are neithe:; permanent tenure-holders

nor raiyats under a strict interpretation of the classification in rection 4
of the existing Act are not confined to the present. district of Rangpur.
The Dewangauj thana of the Mymensingh district was iucluded in the
& district of Rangpur until 1866 and still belongs to the Patiladuba pargana,
which is tauzi No. 203 of the Rangpur collectorate. It is ipm this aren, that,
the protection this clanse is designed to give ‘to jotedars, w\hq have been
declared temporary tenure-holders, is most nrgently needed. ™ =~ .

Inustead of the worda *'in the district of Rangpur” the words. ‘“in any
area which bas at an¥ time been included in the district of Rungpur” or
* within the limits of any estate borne on the tauzi roll of the Khngpur
cofllectorate ” should be substituted. In that cuse section 183 A2) to wlgch
some members of the committee object, could be omitted. .

It is most unfair that ssction 26H should be applicuble to the under-™.
tenants of jotedars, merely because the latter ave technically temporary not
permanent tenare-holders.

+
Clause 5 (b).~In many areas it has become the fashion to tuke kabuliyals
from produce-paying tenants, in which they are termed labourers. Many of
‘the persons, who execute such kabuliyats for the first time have been
‘cultivating the landas for years, possibly for generations. The casc is as
strong for protecting this class of cultivator from the eflects of his own
contracts as there was for protecting the raiyat in 1885, .

_ The last part of section 5 (#) shounld be amended ns follows * that person'
shall, notwithstanding any contract to the contrary, be deemed to be a
tenant.” :
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