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FOREWORD 

THIS study was first undertaken several years ago under the di
rection of Professor Henry Trumbower of the University of 

Wisconsin. The author has found the subject of such great interest 
that be has revised his original monograph on three different occa
sions, as changes in materials or interpretation promised profit from 
additional study. Since the later revisions, including this one, have not 
been seen by Professor Trumbower, the author is solely responsible 
for the general direction of the study and the specific conclusions 
therein. 

The monngraph disagrees with much expert opinion on the question 
of whether certain acts of the Interstate Commerce Commission, most 
noticeably in the transcontinental cases, were in fact legislative and not 
administrative. However, my purpose in discussing these cases is not to 
demonstrate that the decisions were wrong, but to point out the evidence 
that an entirely new note has been struck which, if applied generally 
enough, will revolutionize regulation. 

The consensus of current opinion is probably against the con
tention. It is highly probable that the courts would refuse to set 
aside orders of the Commission on the basis of the arguments set 
forth in this study, if for no other reason, because the practical exi
gencies of regulation preclude their consideration: So the burden of 
proof is heavy upon the author to establish his contention that acts 
which the Commission insists are purely administrative, and which 
are usually taken for granted to be so, are in reality legislative in 
nature. 

But, if there is any hasis for such suggestions as the author 
makes, the recognition of that fact will do much to clear the ground 
for constructive legislation by Congress to cover the field which the 
Commission now feels it must cover by administrative orders. Fail
ure to provide such constructive legislation might lead to the gradual 
elevation of the Commission to the position of economic dictator, 
apportioning and allocating economic opportunities among individ
uals, groups, and localities. 

If, as has been held, the true policies of Congress are concealed 
in a hodgepodge of miscellaneous legis1ation, rather than in straight
forward transportation legislation, it is high time for Congress to 
come out into the open and assume the responsibility for a broad, 
constructive transportation policy. 
, That the contentions of the author have never been argued before 
the Supreme Court, or charged against the Commission, or seriously 
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iv TRANSPORTATION AND POUTICS 

discussed by students of regulation, does not refute them. Examples 
cited in the text show that many groundless statements have been 
generally accepted without question and repeated over and over by 
members of the Commission and others; and yet no one has taken 
the trouble to check them against the facts to see if the statements are 
justified. A case in point is the assertion that the Alabama Midland 
Case nullified Sec. 4 of the Act of 1887. Another example is the state
ment that fourth-section discrimination was the cause of the disap
pearance of inland water competition. Others will appear in the dis
cussion. 

It may well he that the general tendency to take for granted the 
assumption that the functions of the Interstate Commerce Commission 
are administrative, rather than legislative, has led students to a less 
critical analysis of the acts of the Commission than is justified by 
facts. Accordingly, the author, with the foreknowledge that experts in 
the field, whose opinion he values highly, challenge his conclusions, 
presents them herewith for what they may contribute to a general 
understanding of the whole problem. It is his belief that a careful 
checking and rechecking of matters which have too long been taken 
for granted will support his contentions and conclusions. 

Engene, Oregon, Dec. 1939. 
CAI.VIN CRUMBAUlt. 

On April 9, 1940, after the type for this monOgraph had been set, 
the Maritime Commission handed down a decision in Docket No. 514, 
in which minimum rates were fixed for common carriers in westbound 
intercoastal commerce, and certain reductions in westbound rates, pro
posed in Docket No. 534, were ordered cance1ed. Interesting data on 
the deplorable state of intercoastal carriers as a result of the competitive 
regime theretofore in force is contained in the report of the Commis
sion in this case, 

June 1940. 
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RELATION OF POLITICS TO TRANSPORTATION 

THIS study, when first undertaken, was designed to cover the 
changing practices and policies of the Interstate Commerce Com

mission in regulating long-and-short-haul discrimination as the law 
unfolded by amendment from time to time. It soon became evident 
that Sec. 4 of the Act to Regnlate Commerce was more than a por
tion designed simply to control discrimination in which less is charged 
for a longer haul than for a shorter haul, over the same line, and in 
the same direction, the shorter being included within the longer. Reg
ulation of long-and-short-haul discrimination under this section was an 
important part of the broader program of regulation in general, when 
regulation is understood to mean development and encouragement as 
well as inhibition, regimentation, and penalization. 

The development of transportation in the United States has been 
largely the result of economic exploitation through direct or indirect 
political action. Direct political action includes the building nf turn
pikes, the construction of canals, the financing of rallrnads, and the 
establishment of water-carrier services through direct governmental 
participation. Examples of indirect political action are: permitting the 
development of for-hire transportation services over highways osten
sibly built by the public for other purposes; and the failure and re
fusal of legislative agencies to provide regnlation for certain types 
of carriers, no matter how pressing the public interest, because of a 
desire of constituents to exploit such carriers. 

Tbe damor for public encouragement and development of trans
portation has come from a great variety of interests. It has come 
from producers seeking cheaper methods of getting their products to 
market. Tbe settlers in the granger states promoted and encouraged 
rallrnad construction for this reason. It has come from those who 
desire transportation for nonpersonal reasons. "Good roads" as
sociations illustrate this type. It has come from those who expect 
to set themselves up in the transportation business with capital sup
plied in part by public agencies. Recently it has come from those who 
see in the extension or improvement of transportation facilities an 
outlet for credit which, being released, would reBate the economic 
structure back to prosperity. 

The net result of political development of transportation is diffi
cult to evaluate. There have been serious wastes and losses, as well as 
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2 TRANSPORTATION AND POUTICS 

increases in productiveness. The period of development of transpor
tation happens to have been the period of general economic and in
dustrial development and expansion. Whether this economic progress 
was the result of political stimulation of transportation or the product 
of our varied and rich economic resources is a matter for dispute. 

Whatever may have been the case in the past, it seems quite ap
parent that the public now faces serious transportation problems, 
largely because of the past activities of well-meaning political agen
cies. Business is very conscious of these problems, and is concerned 
about the part political agencies will play in this solution in the fu
ture. As indicated in the body of this study, political activities have 
resulted in a general plethora of transportation facilities. Few if any 
carriers can earn fair returns on competitive operations. N evertbe
less the average shipper today does not seem to desire the curtail
ment of political promotion of new services or new extensions of 
existing services; he continues to look to political agencies for new 
services at public expense or for an artificial leveling of the rates of 
existing facilities. 

While existing facilities are suffering from lack of business and 
revenue, new inland water routes, new railroad lines, new highways 
to parallel railroads, and new subsidies for transportation are pro
posed by political "godfathers" and "friends" to advance the in
terests of special transportation agencies or of groups and communi
ties. 

In this welter of confiicting transportation interests, the regnla
tory agencies are subject to the cross fires of groups struggling for 
such economic advantages as may be meted out in the name of regu
lation. A nod of the head of a regulating agency may effectively ad
vance the economic interests of one group; a shake of the head may 
retard them. Small wonder that political control of such agencies 
should become the goal of groups large enough to possess voting 
power. It would he remarkable indeed if regulatory agencies were 
able to keep their objectivity and, pushing political considerations 
into the background, regulate on the basis of existing law. 

The three ageocies of the Federal government which share the 
responsibility for regulation are the Congress, the Supreme Court, 
and the Interstate Commerce Comotission. The burden of responsi
bility for the success or failure of the regulatory program differs for 
the three agencies. This discussion will attempt to evaluate the pe
cnliar function and responsibility of each under our existing scheme 
of government. 
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The authority and the responsibility of the Supreme Court are 
definitely limited at any given time by law, which directly or indi
rectly rests upon Congressional action. Attempts to hold the Court 
responsible for the shortcomings of regulation by charging that it 
has been guilty of "emasculation" or "nullification" of the law have 
been made by those who speak for the Interstate Commerce Com
mission, by politicians in and out of Congress, and by responsible 
students of transportation. But the charge that the Court has pre
vented regulation of transportation by duly authorized agencies is 
not supported by the facts of history. True, it has not sanetioned 
every regulation that the Commission sought to enforce. Nor has its 
interpretation of the law always been that desired by the more zeal
ous reformers. But this does not justify the statement so often made 
that the Court has failed to evaluate properly and interpret correctly 
the true policies of Congress. It may well be that the Supreme Court 
more nearly than any other agency has correctly interpreted the leg
islation of ,a fumbling, groping Congress. forced by public cIamor 
to pass laws which it neither understood nor approved in its collec
tive capacity as a legislative body. When later, after what seemed 
to be an interminable delay, Congress has come to a better under
standing of the problems of regulation, the Supreme Court has given 
emphatic judicial support both to statutes and to Commission orders. 
The shortcomings of regulation were not the shortcomings of the 
Supreme Court, but those of a democracy which could not make up 
its mind. 

The Interstate Commerce Commission, like the Court, is depen
dent upon existing law. From the very beginning it has shown a de
sire to carry out both tbe letter and the spirit of regulatory law as 
these were interpreted by the more positive advocates of regulation. 
If the Commission has made mistakes, it has made them through 
willingness to accept at face value legislation which was really 
designed to quiet the cIamoring partisans of specific proposals. The 
long record of the Commission shows a consistent desire to protect 
the shipping public against objectionable practices of carriers. 

Upon the more techoical question, whether the Commission has 
always depended for its authority upon existing legislation or has 
supplied itself with authority by usurping legislative power, the rec
ord is not entirely clear. It is safe to say that in the vast majority 
of cases the Commission has acted in a purely administrative capac
ity. During the greater part of its history the charge of usurpation of 
legislative power could scarcely be made against it. However. since 
the World War, if regulatory statuteS alone are considered, there is 
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some evidence tbat determination of public policy, rather tban ad
ministration of existing law, has characterized Commission acts. 

This question is particularly pertinent in consideration of tbe 
transcontinentaI cases. What is important here is not the"conclusion 
reached but the methods and principles used in deciding the cases. 

In its treatment of these matters the Commission has bad little 
help from Congress. On the contrary, its problem has heen compli
cated in many ways by petty partisan laws and by the methods used 
by Congressional committees or members of Congress in securing or 
protecting advantages for constituents. How far shall the Commis
sion go in enforcing tbe Act to Regulate Commerce, when its orders, 
otherwise legal, run counter to tbe provisions of a law purporting 
to encourage water transportation or to regulate highway carriers? 
This study attempts to set forth the problems of regulation faced by 
the Commission, not only from the standpoint of the Transportation 
Act and its amendments, but from the standpoint of miscel\a.neous 
legislation which has been dictated by special interests. 

In regulation of carrier competition, the truly pathetic figure is 
Congress. In the face of a crying need for a broad national trans
portation policy, Congress has shown nothing more than desultory 
flashes of understanding, such as that which resulted in the Trans
portation Act of 1920. In 1920 some of those who are now members 
of powerful Congressional committees attempted to arouse farmers 
and otbers by incendiary statements which incorrectly or falsely pre
sented tbe purposes or effects of this legislation.' Proposed changes 
in policy, before tbey can become the law of the land, must run the 
gantlet of men who bave deficient or partisan vision. Small wonder 
that legislation which has been subjected to the tug of war of blocs 
and groups should prove to be a hodgepodge of conflicting provisions. 

This can be most clearly illustrated by the Congressional recep
tion of the recommendations of the Federal Co-ordinator of Rail
roads, an officer charged with the duty of preparing and proposing 
<l comprehensive plan for the coordination of transportation. The 
work of tbe Co-ordinator largely came to naught because legislators 
were unable to see tbe significance of the proposals or because they 
were unwilling to subject constituents to tbe loss of special transpor
tation advantages through regulatory control So a sound national 
transportation policy was relegated to second place in favor of tem
porary policies acceptable to local sections and interests. The role of 
"godfatber" and "friend" of special interest was more acceptable 
to members of Congressional bodies than the role of public repre
sentatives seeking to advance public interest" in the large," to borrow 
a phrase from tbe Co-ordinator. 
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Politics, so far, shows only helplessness in the face of these prob
lems. No central coordinated policy has been adopted. Governmental 
agencies are still being exploited to permit, encourage, develop, or 
protect superfluous or uneconomic transportation. Interooastal and 
inland water carriers are permitted to engage in cutthroat competi
tion which scuttles these carriers and demoralizes the transcontinental 
railroads and the communities served by them. Pressure groups are 
still busy seeking further political aid for the development of unec0-

nomic transportation in the name of national defense. Highway car
riers for hire are still able to destroy each other and contribute to 
the crisis in railroad service. 

What is needed is regulation in the broad sense, in which the ec0-

nomic values of the several types of transportation to the country as 
a whole will be the important consideration. The confticting claims 
of the several types of carriers can then be adjudicated in the public 
interest. It may he that the Commission has been trying to throw 
itself into the breach, while Congress floundered in its crosscurrents 
of conflicting interests. But ultimately, if economical transportation 
is ever to he developed, Congress must grasp the significance of the 
whole problem and work out a broad public policy to be administered 
by the Interstate Commerce Commission or some similar adminis
trative body. As this is being written, there seems little hope that this 
will soon he accomplished. Long-time interests will have to suffer 
from whatever vacillations political expediency seems to dictate. The 
Commission will have to follow existing law, no matter what its 
shortcomings, influenced from time to time by sporadic legislation in 
the interest of pressure groups. 



CHAPTJ;R II 

NATIONAL REGULATION OF CARRIER 
COMPETITION: 1887-1906 

BEFORE 1870 political attention was centered on the construc
tion and expansion of railroads. Abuses were impressive, but 

those adversely affected thereby were a minority too hopelessly small 
to achieve regulation by political action. Particularly irritating was 
the railroads' discrimination against noncompeting points, tbeir dis
crimination in favor of certain shippers, and their discrimination be
tween commodities and classes of traffic. Granger laws passed in the 
early 70's by the several states sought to remedy these abuses. But 
state legislation was ineffective, partly because of the type of law 
passed, partly because of the interstate nature of commerce and of 
transportation, and partly because the period was one of "hard times." 

National attention was with great difficulty focused upon rail
road problems. The Windom Committee report of 1874 noted several 
shortcomings of railroads, among them inadequate facilities, extor
tionate rates, and unfair discrimination. This report recommended 
government construction of competing railroads, and the develop
ment of inland waterways as a cure for the abuses noted.' But political 
regulation of carner competition was not yet opportune. 

In 1886, twelve years after the report of the Windom Committee, 
the CulIom Committee reported to the Senate that discrimination 
rather than extortionate rates was the truly serious railroad evil' 
Several types of discrimination grew out of carner competition. One, 
which has persisted in the face of attempts at public regulation, was 
discrimination between localities or places. Where the rate was higher 
for a shorter haul to a nearer point than for a longer haul to a more 
distant point on the same line, in the same direction, the shorter being 
included within the longer haul, the discrimination was known as 
long-and-short-haul discrimination. Typical was the rate by rail from 
the eastern part of the United States to Spokane. Wash., which was 
80 per cent higher than the rate from the same points of origin to 
Seattle, Wash., several hundred miles farther west on the same lines. 

This type of discrimination arose from several causes. For ex
ample, the lower rates to Seattle were made to meet low water rates; 
the rates to Spokane were not affected by water competition. The lower 

1 s.... Rep. No. 307, pt. I, 4J Cong., bt Sess. (1874). 
as.... Rep. No. 46, 49th Cone., 1st Sas. (1886). 
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rates to Atlanta, Ga. were based upon the competition of railroads 
which entered the city from many directions, while the higher rates 
to intermediate points on individual railroads were based upon the 
fact that such points had no such competition. In other cases, cir
cuitous lines, attempting to compete with more direct lines, made 
competitive rates to a terminal to meet the rates made by the more 
direct lines, while keeping higher the rates to intermediate points where 
there was no competition. In still other cases, the discrimination 
rested upon the arhitrary authority of railroad officials, who chose for 
reasons other than carrier competition to favor one locality at the 
expense of another. 

The Act of 1887, which followed the Cullom Committee report 
of 1886, was directed mainly at discrimination. Sec. 2 was designed 
to prevent discrimination in favor of certain persons by declaring it to 
be unlawful to charge one person more than another for like and 
contemporaneous services in transportation of a like kind of traffic 
under substantially similar circumstances and conditions. 

Sec. 3, which is still a vital part of the act, made any undue 
preference to persons, localities, or particular descriptions of traffic 
unlawful. This section attempted to prevent discrimination which 
rested solely upon competitive policies of railroad managers.' 

Sec. 4, the so-called long-and-short-haul section, dealt with dis
crimination between places rather than between persons. The section 
purported to make it unlawful to charge more in the aggregate for 
the transportation of passengers or of like kind of property, under 
substantially similar circumstances and conditions, for a shorter than 
for a longer distance, over the same line, in the same direction, the 
shorter being included within the longer distance-' 

This type of discrimination has always been obnoxious to residents 
of intermediate territory. After half a century it still exists, though 
progress has been made in removing the most flagrant abuses. The 

• 24 Stat. 379 (1887). Sec. 3 of the Act to Regulate Commerce provided as 
follows: uThat it shalt be unlawful for any common carrier subject to the 
provisions of this Act to make or give any undue or unreasonable preference 
or any particular description of traffic, in any respect whatsoever. or to subject 
any particular person, company, firm. corporation. or locality, or any particular 
description of traffic. to any undue or unreasonable prejudice. or disadw.ntage 
in any respect whatsoever." 

• 24 Slat. 379, 380 (1887). Sec. 4 originally read as follows: "That it shall 
be unlawful for any common carrier subject to the provisions of this Act to 
charge or receive any greater -compensation in the aggregate for the transporta
tion of passengers or of like kind of property, under ..nWsttmIially similar cir
cum.rtances and contlition.s~ for a shorter than f~ a longer distance over the 
same line, in the same direction~ the shorter being ind~ed within the longer 
distance •. . n The italicized portion was removed by the Mann-Elkins amend
ment in 1910. 
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pages which follow examine the history of regulation since 1887 to 
see if there has been a clear-cut, consistent policy with regani to 
carrier competition and Iong-and-short-haul discrimination. Opinions 
differ as to what the attitude of the Commission toward long-and
short-haul discrimination under Sec. 4 has really been. Some have 
charged that the Commission has been unduly liberal in granting 
relief. Others have held that the Commission has, throughout its his
tory, been overzealous in its attempt to prevent discrimination. The 
recon:! shows that, until 1906, variations from Sec. '4 were very com
mon in most sections of the United States. During this period the 
Commission was practically powerless to lay down a definite policy to 
which it could require carriers to adhere. It nevertheless denounced 
discrimination, set forth a theory of regulation, and announced a 
policy to which it would prohably have compelled adherence, had it 
been given the authority to do so. 

In the S pokall8 Case of 1892, one of the first cases to come before 
it, the Commission made two important rulings: (1) that competition 
of water carriers and of Canadian railroads justified lower rates to the 
more distant coast points than to the nearer intermediate points; and 
(2) that railroads could legally make no rate lower than that required 
to meet such competition. The Commission refused to onier the dis
crimination discontinued, though it did find that Spokane rates were 
unfair, per se. The Commission said: 

The commodity rates accepted by the defen<lan& OD shipments to their 
western terminals afford them a margin of profit ...... the cost of moving the 
traffic: Their net _eo are increased by engaging in their competitive baoi
ness. Measured by the income which these roads are entitled to receive upon 
the 1arge outlay required for their construction, their throush rat.. are DOt 
J'eIJIIlDUatiw. Their entire business cculd DOt be clone OD the same basis without 
financial disaster • • • • If the existing intermediate or c1ass rates should be 
enfon:ed OD all shipments to the Pacific, a large portion of the through traffic 
would go to ocean carriers aod the rai1roads be mainly CODfioed to the business 
of their toes! and intermediate points. It is· quite suitable, therefore, for the 
defendants to make through rates which enable them to participate in this c0m

petitive traffic, provided the receipts therefrom clearly exceed the added risk 
aod expeuse involved in handling the business. This we fiod to be the ...,era! 
fact in respect of the through rates in question." 

The significance of the second principle announced in this case 
should not be overlooked. Rates made by railroads to coast terminals 
which were lower than necessary to meet water competition and 
special low rates to coast terminals on articles not actually carried by 
water were illegal because they created an undue discrimination 
against intermediate points contrary to Secs. 3 and 4. "Nothing but 

• The Spokane ease, 4 I. C. R. 183, 192, 5 I. C. C. 478 (1892). 
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the stress of unavoidable competition," said the Commission, "can 
legalize the inequality resulting from higher rates for shorter than for 
longer hauls:" Parenthetically it should be stated that this principle 
has never, from 1892 to the present date, been set aside or modi~ 
fied by legislation or by court decision. It was not in any way affected 
by the Alahtmsa Midland Cas •• 

In its second annual report, in 1888, the Commission held that 
equality and justice should be the rule, even in competition between 
rail and water carriers: 

Undoubtedly the public good is best subserved when all the carriers which the 
needs of the country require are suffered to do busin... at reasonable com
pensation, and when their rates as between all their patrons are relatively as near .. 
Iy equal and iust as under the circumstances they can be made. These are facts 
which are sometimes overlooked in the making up of ",i1road ",te sheets when 
water competition is to be taken into account and its legitimate inlIumce al
lowed for! 

In the same report the Commission held that in variations under 
Sec. 4, the lesser rate made under the stress of competition to the 
more distant point should stand the same tests of conformity to the 
public good as the higher rate to the noncompetitive intermediate 
points. That such terminal rates did not always conform to public 
good was indicated hy the language of the report. 

But it can hardly be for the public good that carriers by water should be 
subiected to unreasonable and exces.ive c:ompetitinn; they ought, as much as 
carriers by rail, to be allowed to charge remunerative rates; and the carrier 
by rail does not therefore make out a complete case, when called upon to justify 
extraordinary differences between his rates at a point of water competition and 
at other points, when be shows that at the former he made the very low rates 
because otherwise he would not have been ahle to have obtained the business. 
It may be that when the case is examined in the light of public interest it will 
be maoffest that he ought not to have bad it; that in taking it he bad pressed 
the competition to an extreme which, while it harmed the carrier by boat, was 
harmful also to points 011 the railroad by reason of the great disparity in rates 
which it created, and also because of its producing so little revenue that the 
burden upon other traffic was increased in consequencc.& 

It is interesting that it was held that "excessive competition" 
created a "disparity," and unjust discrimination which was harmful 
to other points along the railroad lines. Such rates, because they were 
lower than they needed to be to meet water competition. placed a 
burden on other traffic, since manifestly, if the railroads had charged 
the higher rate possible under the competitive conditions, the in
creased revenues would have made possible a lighter burden on other 
traffic. A low rate to meet a low competitive rate already in force 

• 4 I. C. C. 183, 192. 
• I. C. C. Annual Report (1888), pp. 15-16. 
• Ibid., p. 15. 
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would not necessarily place a burden upon noncompetitive traffic; but 
a rate cut below such a low competitive rate would be not only un
necessary but burdensome to other traffic. 

In 1890, the Commission beld that railways were not free to make 
such rates as they might choose, even if water competition were real; 
that they had no right to cause undue loss to other towns on the 
same railway; and that they had no right to drive water carriers out 
of business. "It was no part of the purpose of the act to drive water 
carriers out of business by means of rates for transportation by rail 
relatively unjust as between the patrons of the latter method of 
carriage. ... "8 

In 1897, the Commission reiterated its belief that the act was 
intended to preserve water competition. Accordingly it would recog
nize only actual water competition. On the latter point the Commis
sion said: 

... The mere existence of a water-way which might afford an avenue for such 
transportation is not enough. There must be actual competition by water and 
this competition must dictate the rate. A railroad rate so low as to drive water 
transportation out of existence cannot be justified by showing the possibility of 
water competition. The law as interpreted by this Conunission permits railroads 
to mt~t~ not to estin.guish# such competition.10 

The Commission, during the first year of its existence, rejected 
potential water competition as a basis for fourth-section discrimina
tion when it refused the request of OpeJika, Ala.. the intermediate 
point, that it be given the rates extended to Montgomery. Ala. and 
Columbus. Ca., the more distant points. Instead of granting the 
request. the Commission ordered discrimination at all the poiots to 
cease, since extendiog the lower rates to Opelika would eliminate the 
discrimination as far as Opelika was concerned, but would leave a 
discrimination against other iotermediate points. Only exceptional 
circumstances could justify a departure from the requirements of 
Sec. 4. Actnal water competition, not potential competition. must be 
the controlling factor." 

Among its first acts. the Commission clearly distinguished between 
rates made by the railroads and rates made by competitors of the 
railroads. At noncompeting points. the Commission held. the railroad 
made its own rates. At these points there was no good reason why it 
should be allowed to charge less for a long haul than for a shorter one. 
When a rate discriminated in favor of one noncompetitive point and 

• I. C. C. Annual Report (1890). p. 46. 
,. Brewer and Han1eiter v. 1,. &: N. R. Co .• 7 I. C. C. 224. Z36 (1897); 

see also B. H. Meyer, R~ L.gislal;o,. (1993). p. 197. 
11 I. C. C. Annual Report (1888). p. 105. 
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against another noncompetitive point, the effect of the rate was to 
build up one place at the expense of another." This type of competi
tion has been termed "market competition." The Commission's atti
tude towards this competition developed early. In its first report in 
1887, it pointed out the fact that long-and-sbort-haul discrimination, 
used arbitrarily to build up large merchandising centers, was undue 
and unjust and contrary to both Sec. 3 and Sec. 4 of the Act to 
Regulate Commerce. ,a 

Moreover, the Commission decided that, if, in the past, sueb 
discrimination had been designed to benefit trade centers and if large 
centers had been set up because if it, there was no authority to per
petuate the injustice. "The statute aims at equality of rights and 
privileges, not less between towns than individuals, and it will no 
more sanction preferential rates for the purpose of perpertuating 
distinctions than of creating them." In its annual report of 1888, the 
Commission held that the purpose of the Act was to remove such 
discrimination even if of long standing." 

While the Commission believed that railroads were to be restricted 
in varying their rates from the requirements of Sec. 4, it also believed 
that the section was intended to be used by the raliroads in order that 
they might provide effective competition for water carriers. If they 
were not allowed to make low ebarges for the purpose of competing 
with vessel owners, they must leave vessel owners in possession of 
the business without any check upon ebarges, sueb as competition 
would afford." 

The Commission held from the start that it did not have discre
tionary power to grant special privileges or to suspend Sec. 4 for the 
benefit of particular interests. Both the Commission and the carriers 
were bound by the law; under ordinary cirrumstances a lower rate to 
more-distant than to intermediate points, made by the railroad, even 
with the consent of the Commission, would be unlawful." 

Even if there would be financial advantages to a railroad from a 
discriminatory rate, the Commission held that Sec. 4 forbade it: 

~ . . Railroad companies have the right to earn a proper return upon some 
investment; just what has not been very definitely determiDed, but in earning it 
they must operate their prOjJ<rty in accordance with the law. The requirement of 

,. Ex parte Koehler, 1 I. C. R. 319, 320 (1887). 
,. 1. C. C. Annual Report (1887), p. 2Z. 
,. 1. C. C. Annual Report (1887), p. 82; I. C. C. Annual Report (1888), 

p. 10S. 
. 18 Petition of L. &: N. R. Co. et al., I 1. C. R. 278, 285, 1 I. C. C. 31 (1887). 

,a I. C. C. Annual Report (1889), p. 212; Re Iowa Barbed Steel Wire Co., 
1 I. C. R. 60S, I I. C. C. 17 (1887); R. St. Loui. Miller's Ass'n, I I. C. R. 22, 
1 I. C. C. 15 (1887); R. Petition MinD. & N. W. Ry. Co.. 1 I. C. R. 73 (1887)_ 
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the statute is that they shall not discriminate between localities. and that they 
shall not charge more for the short than for the long bauI. The fact that & 
railroad cannot earn a return to which it is otherwise entitled, without violating 
one or both of these statutory provisions, is no excuse for their violation.1T 

In general, the Commission interpreted the dissimilar conditions 
contemplated in the act to be as follows: 

(1) Competition with carriers by water which are not subject to 
the Act to Regulate Commerce. 

(2) Competition with a foreign or other railroad not subject to 
the provisions of the Act. 

(3) In rare and peculiar cases, competition between railroads 
subject to the statute when a strict application of ,the general rule 
would be destructive of legitimate competition; for example, a case 
of competition between a circuitous and a direct route. 

The purpose of relief in these cases was to preserve competition, 
not to abolish it.'· 

Among the reasons which were inadequate to justify a variation 
from Sec. 4. the Commission listed the following: 

(1) The fact that the short haul was more expensive than the 
longer haul. 

(2) The fact that the lesser charge for the longer haul had for 
its motive the encouragement of manufacturers or some other branch 
of industry." 

. (3) The fact that the rate was designed to build up business in 
trade eenters, or that the lesser charge for the longer haul was merely 
a continuation of favorable rates under which trade centers or indus
trial establishments had been built up. A community cannot claim a 

. vested right in a rate which is against the law. 
( 4) The fact that the long-haul traffic could bear only certain 

rates. If its inability to bear higher rates rested on competition of 

11 Brewer and Hanleiterv. L. 8< N. R. Co.. 7 L C. C. 224, 2J8 (1897). 
10 Re Sou. RJ7.8< S. S. Ass'n. 1 L C. R. 288, 1 I. C. C. 31 (1887) . 
.. It i. important to bear in mind that the Commissioo bad 110 authority 

until 1920 to prevent the railroad from making abnormally low rates for the 
purpose of eucoaraging manufactures, building lip trade ceoten, or destroying 

. rail or water competiti~ provided it did not discriminate between localities 
in making the rate. It could well have beeo through these aboormally low 
rates, and not through abuse of Sec. 4. that boats were driven from the iDIand 
waterways. Then. is a difference between abnormally low rates made to all 
alike, or blanketed over wide areas, for the avowed purpose of developing 

. some particular industry or eliminating some particuJar form of competition, 
and low rates designed for the same purpose but applied to fa_ ODe locality 
and to discriminate against another. Power to fix a minimum for any com
petiti.., rate, given in 1920. provided an adequate CODlrol of this problem. 
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other carriers, the Commission held that there would be justification 
for variation, but not for any other reason. so 

In general it may be concluded that in its early years the Com
mission did not favor the maintenance of a rate for a longer haul 
lower than for a shorter haul included within it. It held that the cir
cumstances and conditions obtaining at the more distant point which 
are relied upon to justify such discrimination must not only be sub
stantially unlike those prevailing at the nearer point. but that the 
differences must exercise a potent, controlling influence in making the 
lower rate. This statement was definitely formnlated in 1908, two 
years before Coogress made its first attempt to reform Sec. 4 as it 
stood in the original Act.21 

The opinions of the Interstate Commerce Commission are not 
final. The Supreme Court of the United States interpreted Sec. 4 
as it stood in the Act of 1887 differently than the Commission. Many 
restrictions placed upon undue preference and unjust discrimination 
by the Commission were set aside by the Supreme Court. The Com
mission appeared to be looking at the economic factors involved in 
each case. while the Supreme Court was looking at the delegation of 
authority to the Commission. 

In the Alabatnll Midland Case, decided in 1897. the Court held 
that competition of railways and trade centers, as well as competition 
of water carriers. must be taken into account in determining whether 
conditions were dissimilar or not. Where, for any reason, dissimilar 
conditions existed, the prohibitions of Secs. 3 and 4 against undue 
discrimination applied with fnll foroe. The crux of the case lay in the 
ruling that in such cases, under Sec. 4, it was not necessary to secure 
the consent of the Commission before the rates were put in force. 
The Commission promptly asserted that this decision virtually nulli
fied Sec. 4, since railways could usually show dissimilar conditions. 
It should be remembered that, as suggested above, discrimination was 
still unlawful when conditions were similar and presumahiy when dis
crimination was out of line with competition. The law was positive 
in its prohibition, and the Commission could have assumed jurisdic
tion in cases of unlawful discrimination.·' This important point wiu 
be discussed further in Chapter Ill. since it involves the whole ques
tion of regulation through the Commission. 

Until 1910, when there was dissimilaritY of circumstances and 

•• Re Sou. Ry. &: S. S. Ass'o, 1 I. C. R. 279, 291, 1 I. C. C.31 (1887). 
11 Bovaird Sup. Co. 'P. A. T. &: S. Fe Ry. Co., 13 L C. C. 56 (1908); 

I. C. C. Annual Report (1908), p. 166 • 
.. I. C. C. T. Ala. Midland Ry. Co.. 6 I. C. C. 3, 168 U. S. 144 (1897). 
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conditions, railroads had the legal right to make variations without 
application to the Commission. Whether the Commission was really 
without power to eliminate unlawful discrimination after the Ala
bama Midland Case is questionable. But regulation was in fact in
effective, and the Commission urged Congress in its annual reports to 
make the Act conform to what most advocates of railroad regulation 
agree the Act should have been. 

As far as the attitude of the Commission throughout this period 
is concerned, its own pronouncements support the theory that it was 
unalterably opposed in principle to unfair and unjust long-and-short
haul discrimination, and that it was positively in favor of preserving 
all forms of competition among carriers. The Commission's attitude 
appears to have been consistent throughout the period, nothwithstand
ing the fact that interpretations of the Act of 1887 by the Supreme 
Court made it impossible for the Commission to put into effect rulings 
which it was prepared to make in enforcing the law as it under
stood it. 

A great deal of effort has been spent, probably uselessly, in the 
attempt to fix the responsibility for the ineffectiveness of regulation 
in this period. Some construe the liberality of the orders of the Com
mission into a partisan interest in the railroads as competitors of 
water carriers. Others choose to refer to the "emasculation" of the 
Act to Regulate Commerce by the Supreme Court, seemingly forget
ful of the fact that no court can remove power that has never been 
cop ferred. It requires a strong imagination indeed to permit one to 
believe that the Coogress of 1887, composed of persons who held 
widely divergent opinions as to the propriety of regulation, had ever 
passed or attempted to pass a law that gave real power to the Com
mission. It is easier to believe that the Act to Regulate Commerce 
was never anything more than a gesture of Congress of the type that 
is now so common. The decisions of the Court were probably much 
closer to the real purposes of majorities in both houses of Congress in 
the Act of 1887 than were the interpretations .of the Commission. 
The fact that there was no interference by the Court when Congress 
later made a sincere attempt to provide a regulatory law with real 
powers supports this conclusion. 



CHAPTlUt III 

CARRIER COMPETITION AND MARKET COMPETITION 

I T will be noted that, in the list of approved bases for fourth-section 
relief set out by the Interstate Commerce Commission in 1887, 

as outlined in the preceding chapter, there was no mention of market 
competition, either directly or indirectly. At least two of the bases 
rejected by the Commission as inadequate justification for fourth
section relief involved wbat was to be known as market competition 
in the later literature of the Commission. 

Frequent reference has been made to market competition in Com
mission opinions. It is reasonable to suppose that the continued use 
of a concept in arriving at decisions has some relationship to the con
clusions reached. There appears to be a division in the Commission 
over the matter. 

One group represented by Mr. Eastman seems to think market 
competition an important matter. This is evident from opinions in 
which he may be identified. For example, in his dissenting opinion 
in the Wisconsin Paper Cases, he said: 

The relief here granted is based upon what is called market competition. 
There is no carrier, competition between the northwestern mills and New 
Orleans wlrich makes it necessary to depress the rate, but other producing 
sections can reach the New Orleans market at less cost, and therefore. it is 
proposed to reduce the rates from the northwestern mills so that they f too, 
can sell in this market . . •• w. have discretion to grant or deny this relief, 
and in my opinion it ought to be denied. lOOeed, 1 think that we ought in all 
cases to deny relief where lmarket competition' is offered as the justification. 

The difficulty with market competition is its too pervasive character. It 
.rarely is the case that a consuming market can be reached at equal cost from an 
points of production. Hence this excuse for fourth-section relief may be invoked 
almost at will .••• 1 

Commissioner Eastman in the House Hearings on the Pettengill 
Bill, in 1937, said, n ••• the policy of the Commission is much more 
liberal than the view I take. It has granted relief on account of market 
competition in many cases. Ha 

In the transcontinental cases of 1922 and 1926, Mr. Eastman did 
not note dissent, and thereby presumably expressed bis approval of 
the opinion of the majority. It is an interesting matter of speculation 
whether he dictated the statements which disposed of those cases. In 
the case of 1926 this statement appears: 

1 Paper and Paper Articles to New Orleans, 88 I. C. C. 345, 352 (1924). 
• House hearings on H. R. 1668, 15th Cong., 1st Sess. (1931), p. 418. 

[ 15] 



16 TRANSPORTATION AND POLITICS 

The relief sought i. based primanly on market competition. Because Pitts
burgh enjoys cutain rail-and-water rates on iron and steel to the Pacific .... at, 
the western carriers are proposing all-rail rates, not from Pittsburgh, but from 
Chicago, approximately the same as rail-and-water rates from Pittsburgh, and 
are blanketing those rates as to origin territory as far as the Colorado common
point line •.••• 

This case was decided according to the reasoning found in the 
dissenting opinion of Mr. Eastman in the Paper Cases mentioned 
above. and it seems reasonable to conclude that. even if he did not 
write this portion of the opinion, the sentiments expressed here must 
have been controlling in his mind. Sentiments expressed with such 
finality by one of the outstanding members of the Commission must 
lend some color to a theory that market competition is a factor in 
deciding fourth-section cases. 

But a layman. searching through a Commission opinion for the 
real basis of the decision, would be unable to see any such factor as 
market competition. Different types of market competition are to him 
nothing more nor less than legal or illegal carrier competition. It may 
be that an unfortunate misuse of words seriously confuses real issues 
in important cases. 

At times the Commission has shown a realization that market 
competition is usually closely associated with competition of carriers. 
as is indicated in a decision handed down after the amendment 
of 1910: 

Strictly speaking, there is 00 such thing as market competition whieh is 
distintt from competition between the lines of transportation serving the mar
ket. A market can only compete through the agmcy whieh transports for it. 
The carrier makes a rate from a given market, not out of favor to that IfX3.lityJ 
but because it desires to obtain traffic whieh will not otherwise come to it. 
There would seem, therefore, to he little distinction hetween the competition 
of markets and the competition of rival railroads. Th. whol. situation must he 
considered by us in passing upon these applications. < 

Unfortunately the Commission does not adhere to this concept of 
the identity of carrier and market competition. A study of a large 
number of cases in which the Commission bas used the term "market 
competition" shows that two distinct types of market competition are 
recognized. These two types. known as "competition of markets of 
supply" and "competition of markets of distribution," were set forth 
in the readjustment of the basing-point system in the Southeast in 
1910. The Conunission said: 

The two forcoful reasons thst induced the reductions at CoIumhus 
were the competition of markets of distribution and the competition of carriers 

• Commcd. Rates to Pacific Coast Terminals. 107 I. C. C. 421, 436 (1926). 
<City of Spokanov. N. P.Ry. Co., 21 L C. C.<400,414 (1911). 



CARRIER AND MARKET COMPETITION 17 

serving other markets of supply. We have held that the competition between 
markets of distribution does not constitute a justification for the maintenance 
of lower rates to .. more distant than to an intermed;ate point. The competition 
of carriers serving other markets of supply does constitute in our opinion 
a justification in some instances for making lower rates to more distant than 
to intermediate points, when it is found-

First, that the route from one marlret is under material disadvantage as 
against that from another, 

Second, . that the line seeking relief is meeting consistently at all points 
the competiti,", against which relief is sought •.•• " 

The two meanings of market competition are well illustrated in 
the analysis by the Commission of the competitive conditions at Mont
gomery and at Birmingham, Ala., in the case above cited. 

Montgomery, an example of competition of markets of supply, 
is located on the Alabama River, a waterway navigable the year 
round. It has developed into an important trade center with routes 
by water, rail, or rail-and-water from, all the important centers of 
production and distribution. It had long been a basing point with 
lower rates than were given to cities lying between it and the several 
sources of supply. 

In 1914, the Commission found regular boat service on the river 
between Mobile and Montgomery. Steamship rates to Mobile and 
river-boat rates to Montgomery made lower combination rates than 
normal all-rail rates from New York, Ohio River points, or New 
Orleans. A large portion of the business to Montgomery was bandied 
by boat. If railroads were to compete, rail rates to Montgomery 
would have to meet water rates and be lower than normal rates to 
intermediate points where there was no water competition. Many of 
these lower rail rates had been approved by the Commission after 
taking all the circumstances of transportation into account. 

Statements of the Commission indicate that the preferential rates 
permitted at Montgomery rested upon two bases. The first was the 
competition of rail and water carriers. Tbe second was competition 
of markets of supply, with New Orleans, New York, Ohio River 
points, and related marketing points, seeking through fQurth~on 
rates a share of the business at Montgomery. This type of competi
tion, in which the several carriers serving different markets of supply 
seek to secure a portion of the total business at a common market, 
was held and has since been held to justify fourth-section relief under 
certain circumstances. 

The competition described as unlawful competition of "markets 
of distribution" is well illustrated by rates to Birmingham, Ala., 

"Fourth Section Violations in the Southeast, 30 I. C. C. 153, V9 (1914). 
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which in 1914 were lower than to intennediate points on goods 
shipped from New York, New Orleans, the Ohio River, and related 
points. Birmingham did not have water competition, though it had 
superior railroad facilities. The competition upon which it relied to 
justify variation from Sec. 4 was described as competition of carriers, 
competition of rival markets of production, and competition of rival 
markets of distribution. 

Competition of rail carriers resulted in low rates to Birmingham 
from the several centers of production and distribution, largely, the 
Commission held, "to keep the rates to Binniogham so adjusted as to 
permit the distribution of merchandise from that point in competition 
with Montgomery." Carriers entering Birmingham from the east and 
north met the rates from the west to secure some of the traffic. The 
Commission could find no basic disadvantage under which any of the 
carriers serving the many sources of supply of gonds competed with 
any other carriers, with the possible exception of one circuitous route. 
Accordingly. it held: 

The competition at Birmingham with Montgomery as a distributing center 
is not a justification for reducing rates thereto lower than to intermediate points. 
Montgomery is entitled to whatever advantage its natural transportation 
facilities have induced, and the desire of Birmingham to compete with Mont
gomery in common territory is nothing more than can be said of many other 
points, some of them intermediate to Birmingham. a 

It is important here to note that the Commission did not say that 
the competition of the six railways serving Birmingham could not 
under some conditions have justified relief. If the railroad from the 
west, for example, enjoyed natural advantages, which enabled its 
normal rates to be lower than those from other centers, there would 
have been a ground upon which all the other railroads might have 
asked fourth-section relief to meet the competition at Birmingham. 
But the Commission found that the railroads in general were com
peting upon a fairly equal basis, and that all of them were unduly 
depressing their rates at Birmingham and discriminating against inter
mediate points for the sole purpose of enabling the merchants of 
that city to compete in price with those of Montgomery. Upon this 
basis the Commission refused to allow the discrimination to neutralize 
the natural advantages of Montgomery. 

Whether one would choose to- designate the competition at Mont
gomery as market competition or carrier competition will depend 
entirely upon what interests are to be emphasized. If the interests of 

• Fourth Sectioo Violati..,. in the Southeast, 30 I. C. C. 153.316 (1914). 
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carners are to be emphasized, the term could be "carrier competition" 
for carrier competition is present. If the interests of the producers 
in competing industrial centers are to be emphasized, the term might 
be "competition of markets of supply." A third possibility exists 
when carrier competition could be carried on on a fairly equal basis 
but distributors demanded abnormally low discriminatory rates to 
put their goods into a given competitive market; then the term would 
be "competition of markets of distribution.'" 

Two hypothetical cases might illustrate the Commission's usage 
with regard to market competition after the Alab ....... Midland Case. 
One hypothesis will picture the discrimination which would have been 
legal after the Alabama Midland Case, and the other the discrimina
tion which would have been as unlawful immediately after that 
decision as it would be at the present time. 

In this hypothetical Case, which resembles the situation at Mont
gomery in 1898, let it be assumed that a railroad enters a marketing 
point M from some point in the west, W. another from the north 
from point N. and a water carrier from the south from point S. 

In this case it is assumed that the water carrier from the south 
had some advantage as to location or operation which justified a rate 
of 80 cents per hundred. while railroads from the north have a normal 
rate of $1.00 per hundred, and railroads from the west a normal rate 
of 90 cents per hundred. . 

The Alabama Midland Case said that under such circumstances 
railroads from N and W could meet the 8O-cent rate by fourth-section 
variations without application to the Commission, and without lower
ing rates at intermediate points. In other words. railroads could use 
their own judgment and pleasure in discriminating against inter
mediate points. 

It is much more difficult to illustrate competition which was still 
illegal in spite of the Alabama Midland Case. Yet, contrary to popular 
opinion, many competitive rates were illegal. Let it be assumed that 
as at Birmingham, a railroad operates from point W to marketing 
point B, on a rate of 80 cents per hundred, althongb its normal rate 

f For additional cases involving market competition see the foUowing! 
Grand Rapids Paster Co. v. Lake Shore and Mich. Southern Ry. Co., 41 I. C. C. 
1 (1916); Coal and Coke from Kentucky, Alabama, and Tennessee, 151 I. C. C. 
543 (1929); Sugar Cases of 1933, 195 1. C. C. 127, 158 (1933); Iron and Steel 
to Texas Ports, 206 I. C. C.249 (1935) ; Coal to St. Louis District, 198 I. C. C. 
603 (1934); Limestone to North Carolina, 210 I. C. C. 635 (1935); Macllinery 
and Machines from the South, 213 I. C. C. 189 (1935); Iron and Steel to 
Corpus Christi, Texas, 215 I. C. C. 143 (1936); Newsprint Paper to Central 
and Trunk Line Territory, 215 I. C. C. 191 (1936); Sirup and Molasses from 
South and Southwest, 215 I. C. C. 205 (1936); Salt from Grand Saline, Tel<., 
215 I. C. C. 511 (1936). 
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would be $1.00 per hundred, and that it discriminates against inter
mediate points in making the rate; and that other railroads, from 
point N and from point S, with a normal rate of $1.00 per hundred, 
made a rate of 80 cents per hundred to meet the rate from the west, 
at the same time discriminating against intermediate points. 

The assumption is that the railroad between W and B did not 
have an advantage over the railroad between N and B or that between 
S and B, that the normal rate of each of the three roads would be 
the same, $1.00 per hundred. If the rate at B were lowered from $1.00 
per hundred to 80 cents on railroad W to B without a corresponding 
reduction at all intermediate points on the railroad. an unlawful dis
crimination would result. The rates .would be unlawful, regardless 
of whether the purpose was to build up the railroad's business and 
revenues, to enable merchants of B to meet prices made by merchants 
of competing wholesale market M, or to enable manufacturers at W 
to secure B as its market at the expense of producers at points N and 
S. For any of these reasons the competition. which should be dubbed 
competition of markets of distribution. would have been unlawful 
in 1887, in 1897. and today. If it were unlawful for the railroad 
from the west to lower the rate. it would be equally unlawful for 
railroads from the north or from the south to meet the illegal rate. 

It has never been agreed just what the status of market com
petition was from the Alabama- Midland Cas. until the amendment 
of 1910. It has been customary to dispose of the matter by a state
ment that, through the Alabmna Midland Cas" the Supreme Court 
dealt a "death blow" to the Commission's power to regulate long
and-short·haul discrimination.' 

A recent writer-apparently unwilling to accept such generaliza" 
tions concering the AlablJffI(J Midland Cas. for the reason that in 
that case the Court noted limits to discrimination, even where com
petition was present--concluded that the true death blow came in 
1901 in the East T enness •• , Virginia, IJnd Georgia Cas •• The Court 
in this case seemed to say that competition, even railroad competition, 
which is controlling on traffic and rates produces in and of itself the 
dissimilarity of circumstance and condition described in the statute. 
Lifted out of context this statement might be understood to mean 
that competition of markets of distribution or competition of markets 
of supply would both be beyond the reach of regulation by the Com
mission because of dissimilarity of conditions.' 

'Jones, Princi;l .. of R~ TrtJ"'torla1io.. (1914), p. 228. 
'Locklin, Bc_ics at TransporlatUm (1935), pp. S4S.{i; East TenD., 

Va., and Ga. Ry. Co. v. I. C. C., 181 U. S. 1, 12 (1901). 
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Though these conclusions on these tWo cases are widely held. they 
are both in error, as far as the legality of discriminatory rates is con
cerned. This is shown by the fact that regulation of the long-and
short-haul has been revolutionized since these cases were decided, 
although no change whatever in the legal definition of unjust and 
undue prejudice and discrimination has been made. The law defining 
the terms is now precisely what it was in 1887, in 1897, and in 1901. 
The gist of the Court's decision in both cases was merely that all 
forms of competition must be considered in deciding (1) whether a 
carrier could establish rates without consulting the Commission and 
(2) whether discrimination and prejudice were unjust and undue. 

The Court did not say that the mere presence of some kind or 
some degree of competition would legalize any kind or any degree of 
discrimination convenient to railway managers. This, unfortunately, 
is precisely the meaning which commentators have been inclined to 
read into the decisions of the Court. Illstead, the Court made it plain 
in each case that the degree of discrimination in each competitive rate 
was governed by the type and degree of carrier competition present. 

There can be no doubt that discrimination of the kind present in 
the second hypothetical case would have been illegal at all times from 
1887 down to the present time. What is involved here is nothing more 
or less than the legal definition and interpretation of the terms "undue" 
and "unjust" when applied to prejudice and discrimination. Since con
ditions of transportation as between the points of origin, W, N, and . 
S, are all essentially similar. a discriminatory rate made by railroad W 
to secure business would be illegal, and any rate made by railroads 
N and S to meet the illegal rate from W would likewise be illegal. 
The essential difference between the first and the second hypothetical 
case lies in the fact that in the first there was an actual advantage 
enjoyed by one carrier which the others had a right to meet. In the 
second case, there was no such advantage; competitive rates were 
made arbitrarily. 

That the degree of competition controls the degree of discrimina
tion in rates was brought out many times by both state and Federal 
courts, before and after the law was amended in 1910. A Missouri 
court said: 

It needs neither a statute nor a constitutional provision to make unjust dis
crimination unlawful, for such discrimination was forbidden by the common law . & ~ 
Arbitrary disttiminations alone are unjust; if the difference in rates be based upon 
a reasonable and fair difference in conditions which equitably and logically justify 
a different rate, it is not an unjust discrimination ... 10 I. State v. M. K. T. R,y. Co., 172 S. W. 35, 40 (1914). 
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The Supreme Court of the United States was equally clear in 
pointing out, not only that circumstances and conditions could justify 
discrimination, but that the competition must produce a "substantial 
and material effect upon traffic and rate making."" 

In the Belllmer Case the Court said significantly, n ••• we do not 
hold that the mere fact of competition, no matter what its character 
or extent, necessarily relieves the carrier from the restraints of the 
3rd and 4th sections ..... 

Even the Alabama Midland Case, which is usually given credit for 
destroying the effectiveness of Sec. 4. said: 

But it does not mean that the action of the carrier~ in fixing and adjusting 
the rates, in such instances, is not subject to revision by the Commission and 
the courts when it is cbarged that such action has resulted in rates unjust and 
unreasonable, or in unjust discnminations and preferences.13 

The East Tennessee, Virginia, and Georgw. Case referred to 
above appears to confirm competition as a factor limiting discrimina
tion, although the case itself did nothing more than challenge the 
administrative powers of the Commission. The issue involved was, 
not the legality of the long-and-short-haul rates which discriminated 
against Chattanooga, Tenn., the short-haul point, and in favor of 
N ashvil!e, Tenn., the long-haul point, but the procedure by which the 
rates were put into effect. The railroad insisted upon the right to 
act upon its own motion. The Commission insisted that, as a matter 
of procedure, application must be first made to it. It did not allege 
or imply that the rates were i\IegaI, or that it might not, upon appli
cation. permit the identical rates under challenge. U 

The Commission recognized the peculiar position of Nashville, 
which gave it the rates of the official classification district on ship
ments from the north which were lower on certain goods than rates 
in the southern classification district. It did not challenge the legality 
of these rates. It did not deny that railroad. running from the south 
through Chattanooga to Nashville must meet the rates from the north 
or lose the traffic at that point. It did not assert that the higher rates 
at Chattanooga were unreasonable per se. There was nothing in the 
Commission's case that asserted that Chattanooga suffered unfair or 
unjust discrimination or prejudice. The Commission merely said that, 
since the discrimination arose out of rail transportation instead of 
water competition. it was uoder the jurisdiction of the Commission 

11 Tex. & Pac. R. R. Co. v. I. C. C., 162 U. S. 197, 211 (1896). 
12 L. & N. R. R. Co. v. Beblmer, 175 U. S. 648, 674 (1900). 
1" Alabama Midland R. Co. v. U. S., 168 U. S. 144, 173 (1897). 
1< East. Tenn., Va., and Ga. Ry. Co. v. 1. C. C., 181 U. S. 1 (1901). 
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and that permission to file discriminatory rates must be secured before 
the rates were put into effect. 

The Court said nothing more than that competition, the existence 
of which was admitted by all parties and the legality of which was 
challenged by no party, in and of itself made a dissimilarity of cir
cumstances and condition which authorized the railroad to make 
discriminatory rates on its own motion, .without application to the 
Commission. The East Tennessee Case did not in any way affect the 
legality of fourth-section discrimination; it dealt entirely with the 
administrative powers of the Commission. As a result of this case, 
the Alabama Midkmd Case, and other cases, discrimination under 
Sec. 4 was neither more nor less legal. The net result was to establish 
the powers of the Commission as powers of review in any case in 
which competition, whether of markets or of carriers, established 
dissimilarity of conditions. The Commission, however, had sought to 
exercise original jurisdiction in cases which involved what might be 
termed market competition. 



CRAPTU IV 

NEW "TEETH" FOR THE FOURTH SECTION: 
ACT OF 1906 

THE administrative impotence of the Commission, which was 
1 exposed by these fourth-section cases, was in reality no more 

apparent in these cases than in those involving all other sections of 
the act. This was brought out clearly by Dr. Clyde B. Aitchlson in 
a recent discussion of the evolution of the Interstate Commerce Act, 
in which he said: 

The initial period, while marked from the first by vigorous and generally 
useful efforts to ..n"",e the new Act, developed into an anticlimax as the 
courts in successive decisions brought to light major defects in both the sub
stantive and procedural structure of the Act. Tbis .... i.. of adverse holdings 
culminated in 1897 with decisions of the Supreme Court that the Commission 
bad no power to prescribe a rate to control in the future although it might 
pa .. upon the past reasonableness of a rate, and that railway competition alone 
was sufficient to justify a higber rate to shorter than to longer distance points. 
The Commission frankly recognized its impotence. It reported to Congress that 
... it bad ceased to be a regu!at!og body.1 

Two features of this statement are significant. First, the Com
mission felt that it had ceased to be a regulatory body because of the 
"major defects in both the substantive and procedural structure of the 
Act:' brought out but in no sense caused by the Supreme Court 
decisions cited. Dr. Altchison seems to assert that the Court "un
masked" the Act, not, as is so often charged, that the Court "emas
culated" it. The second significant point is found in the words, "that 
railway competition alone was sufficient to justify a higher rate to 
shorter than to longer distance points." These words must be read 
with care. It is not to be assumed that Dr. Aitchlson is asserting that 
railroad competition of some degree would legalize discrimination of 
any degree. The words merely mean that, from a procedural stand
point, the railroad was relieved of the necessity of obtaining Com
mission approval before giving legal effect to discriminatory rates. 

Whether weakness arose from Sec. 4 or from tbe general pro
visions of the Act is not a mere academic question, though it may not 
have appeared important in the early years of the Commission. It is a 
very important matter today, when highway and water carriers are 
vigorously urging the retention of certain features of Sec. 4 as essen-

1 Clyde B. Aitchison. "The Evolution of the Interstate Commerce Act: 
1887-1937," GltW9' WMilinglOfS l.Dw RtfIin». vol. 5 (Mar. 1937). p. 289; cited 
by Dr. Aitchison: I. C. C. v. C. N. O. '" T. P. Ry. Co, 167 U. S. 479 (1897) 
(Maximum Rate ease); I. c. C. v. Alabama Midland Ry. Co. 168 U. S. 144 
(1897). 
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tiaI to their continued existence. The pressing question is whether 
Sec. 4 is vital to the control of Iong-and-short-bauI discrimination or 
whether it is a useful device in the allocation and reallocation by the 
Commission of transportation opportunities among competitors.. 

If it could he demonstrated that the original weakness of the Act 
to Regulate Commerce was not in Sec. 4 at all, hut in the administra
tive and enfOlcement sections, it would be reasonable to assume that 
renewed strength of the Act came not in 1910 with the amendment 
to Sec. 4, hut in 1906 with the general amendment of the Act. This 
conclusion would require a complete reappraisal of what was acc0m

plished by the changes made in Sec. 4 in 1910, and a new realization 
of what was conferred upon fourth-section regulation in the Act of 
1906. The latter is as habitually underestimated by students of fourth
section regulation as the former is overestimated. 

Prior to 1906 Congress passed three acts affecting railroads. No 
evidence of a realization of the necessity for rigorous regulation 
appears in these acts. The Act of 1887 was very general and the Acts 
of 1889 and 1891 made ouIy perfunctory changes. The Act of 1906, 
popularly called the Hephum Act, made such significant changes that 
it has been said that the Act of 1906 found the Interstate Commerce 
Commission an advisory commission, without power to issue or 
enforce orders, and left it a mandatory mmmission, with strong 
powers to investigate and to issue enforceahle orders.' Thereafter, the 
courts from the lowest Federal court to the Supreme Court of the 
United States recognized the ehanged stains of the Commission and 
of reguIation. They now recognized the duty, imposed upon them by 
the Act of 1906, to enforce the orders of the Commission, subject 
ouIy to judicial review as to matters of law and evidence. 

The Hepbum Act extended the jurisdiction of the Commission as 
set forth in Sec. I, but made no significant ehange in the requirement 
of just and reasonable rates. Secs. 2, 3, and 4, all dealing with discrim
ination and prejudice, were not directly touched by the new Act. Sec. 6 
was affected, since thirty days' notice was now required for a ehange 
in rates, either an increase or a decrease, whereas the former law bad 
provided a notice of ten days for an increase in rates and of three 
days for a decrease in rates. Presumably this would affect the pub
lishing of rates to meet competition. 

It is only when the text of Secs. 14, 15, and 16 of the Act of 
1887 i. compared with these sections in the Act of 1906 that real 
changes in reguIatory authority can he discerned. 

'M. G. Glaeser, Ollllilou of Pt<hlic UliIiI7ll<_iu (1927), Po 271. 
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Sec. 14, in 1887, provided that the Commission should make 
investigations, under certain conditions, report in writing the findings 
of fact upon which its conclusions were based, and make recom
mendations as to what reparation, etc., if any, should be made. The 
Act did not provide binding force for any finding and order, or 
command common carriers to obey any recommendation. The find
ings of the Commission were only prima facie evidence of fact in 
judicial proceedings involving the Commission's activities. 

The Act of 1906 made similar provisions for investigation and for 
reports in writing of the conclusions of the Commission, but it added 
a provision for the issuance of a decision. If damages were awarded, 
the Act provided that the report must include findings of fact upon 
which the award was made. 

In Sec. 15 the Act of 1887 had provided that, if the Commission 
found upon investigation that anything had been done or omitted to 
be done, in violation of the provisions of the Act by any common 
carrier, "It shall be the duty of the Commission to forthwith cause 
a copy of its report in respect thereto to be delivered to such common 
carrier, together with a notice to said common carrier to cease and 
desist from such violations, or to make reparation for the injury so 
found to have been done, or both, within a reasonable time to be 
specified by the Commission." Thereafter the Commission records 
were to indicate wbether the carrier had desisted from the practices 
or made the required reparation. It would be hard to find a more 
futile provision in an act that pretended to provide regulation. 
. Under the Act of 1906 the Commission was authorized, em
powered, and enjoined to hold hearings upon complaint as to rates, 
charges, discrimination, prejudice, or acts otherwise in violation of 
the provisions of the Act; to determine and prescribe what will be just 
and reasonable maximum rates or charges; to decide what regulations 
or practices shall be just and fair and reasonable; to make orders that 
carriers cease and desist from the violation of the provisions of the 
act. All orders, except for the payment of money, "shaU take effect 
within such reasonable time, not less than thirty days, and shall con
tinue in force for such period of time, not exceeding two years, as 
shall be prescribed in the order of the Commission, unless the same 
shall be suspended, modified, or set aside by a court of competent 
jurisdiction~U 

The Act of 1887 had provided that, when carriers ignored the 
recommendations of the Commission, the Commission or any person 
or any company interested in the recommendation might petition a 
circuit court of the United States, sitting as a court of equity, to 
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order stopped such violation of the law or disobedience to the recom
mendations of the Commission. The section provided that the court 
should have power to hear and determine the matter and to serve 
proper notice upon the carrier affected. The findings of the Commis
sion were prima facie evidence only. The court was given authority, 
apparently discretionary, to issue a proper order to restrain dis
obedience, or to enjoin obedience on the part of the carrier. 

In the Act of 1906, Sec. 16 gave to Commission orders the force 
and effect of law. It was no longer necessary for the Commission to 
secure an order of the court to make its orders binding upon carriers. 
The Act said, "It shall be the duty of every common carrier, its 
agents, aod employees, to observe and comply with such orders so 
long as the same shall remain in effect." Violations were punishable 
by forfeiture to the United States of $5,000 for each offense. Each 
distinct violation and each day of a continuing violation were con
sidered separate offeuses. 

This language means that the orders of the Commission were 
made binding upon carriers as soon as they were lawfully issued. While 
disobedience was punishable by legal recourse to courts, as in the 
previous period, it was not necessary to have recourse to a court to 
put a Commission order into effect. Violation of a Commission order 
became the same in nature as the violation of an act of Congress, 
as far as punishment was concerned. 

It would seem that all discretion of the court in commanding 
obedience and enjoining disobedience was also eliminated in 1906. 
Sec. 16 now said that the court shall prosecute inquiries and investiga
tions and that the court shall enforce obedience by lawful orders and 
by proper process. In the Act of 1887 it had said "it shall be lawful" 
for the court to issue writs of injunction or other proper process to 
restrain disobedience and enjoin obedience. 

The Supreme Court recognized the change made by the Act of 
1906 and commented upon its significance in a number of cases. In 
the Baltimore and Ohio Case handed down in January 1910, five 
months before the Mann-Elkins Bill became the amendment of 1910, 
the Supreme Court through Mr. Justice White said: 

Speaking generally, it is true to say that, prior to 1889, although the 
prohibitions of the act to regulate commerce as to preferences and discrimina
tions were far-reaching, the mechanism provided by the statute for the enforce
ment of orders of the Commission on the subject. as welt as those concerning a 
finding as to unreasonable rates, were deemed to be in many respects ineffective, 
or at least tardy in operation or unsatisfactory in prompt remedial results. and 
this because immediate effect was not given to the orders of the CommissiOD) 
but the aid of judicial authority was required as a prerequisite for such result. 
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order stopped such violatiou of the law or disobedience to the recom
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apparently discretionary, to issue a proper order to restrain dis
obedience, or to enjoin obedience on the part of the carrier. 

In the Act of 1906, Sec. 16 gave to Commission orders the force 
and effect of law. It was no longer necessary for the Commission to 
secure an order of the court to make its orders binding upon carriers. 
The Act said, "It shall be the duty of every common carrier, its 
agents, and employees, to observe and comply with such orders so 
long as the same shall remain in effect." Violations were punishable 
by forfeiture to the United States of $5,000 for each offense. Each 
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This language means that the orders of the Commission were 
made binding upon carriers as soon as they were lawfully issued. While 
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previous period, it was not necessary to have recourse to a court to 
put a Commission order into effect. Violation of a Commission order 
became the same in nature as the violation of an act of Congress, 
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It would seem that all discretion of the court in commanding 
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•• • NOWt it cannot in reason be questioned that among the purposes contemplated 
in Ibe amendments adopted in 1906 was !be curing of the presumed remedial 
inefficiency of Ibe act by supplying efficient means for giving effeet to !be ord .... 
of Ibe Commission, made in lb. exertion of Ibe aulbority conferred upon that 
body. To Ibat end, one of !be ameudments, section 4 [of !be act of 1906] gives 
-operative effect to the orders of the: Commission without the sanction of previous 
judicial authority, &ad endows Ibat body with !be power, not only as to un
reasonable rates, but as to practices found upon complaint to be tmdu/y "..judi
cim and anjv.stiy discrimituJtory, '0 clWred IM .mmt b, its fJ'f'd«, which order 
should have effect within the period fixed in Ibe statute, and to enfo...,. these 
provisions penatties and forfeitures are provided .... 8 

The words of the Court seem to indicate that, even if Sec. 4 had 
not been amended in 1910, the increased administrative, powers given 
the Commission in 1906, and later in 1920, would, after the Commis
sion bad adjusted itself to its new powers, have effectively controlled 
all long-and-short-haul discrimination. Most of the cases settled by 
the Supreme Court came after the amendment of 1910; but it does 
not follow that the basic powers exercised in Iong-and-sbort-haul 
regulation were conferred on the Commission in the Act of that 
year. Correction of existing discrimination came largely under ad
ministrative powers granted in 1906. While the shift of initiative 
from the railroads to the Commission in 1910 simplified the procedure 
for new applications for relief, it had slight effect upon existing dis
crimination. It is doubtful whether the amendment of 1910 took on 
any great significance until after the World War. The transcon
tinental cases of 1922 were the first important cases in which the 
initiative of the Commission, rather than the increased administrative 
powers of 1906, was significant. In the cases of 1922, and in many 
cases which have followed, the Act of 1910 has been important for 
the reason that, under it, the Commission can assume legislative 
functions and treat Sec. 4 as its authorization to deny or permit relief 
upon its idea of what will best serve public policy. This point will be 
discussed at length in another chapter. 

The Act of 1920 made further changes, both in Sec. 4 and in the 
general powers of the Commission. In discussions of discrimination, 
emphasis is usually put upon changes in Sec. 4, without a proper 
realization that the new power to fix minimum rates for specific 
services was probably the most effective check ever put upon Sec. 4, 
especially with regard to market competition in an its forms. 

After 1920 the Commission could have set aside the abnormally 
low discriminatory rates at an interior basing point such as Birming
ham, thereby eliminating, not only the long-and-short-haul discrim-

I B. '" O. R. Co. T. U. S., 215 U. S. 481, 498, 499 (1910). Italics mine. 
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ination along the line of the railroad first initiating the discrimination, 
but upon all other lines meeting its competition. The minimum-rate 
power could have solved the problems of Chattanooga in its conflict 
with Nashville," had the case arisen after 1920. 

After 1920 authority to control carrier competition reposed in at 
least three diverse provisions of the regulatory law, as follows: 

(I) The flat declaration of the law that unjust and undue dis
crimination and prejudice shall be uniawful and the provisions of the 
law for enforcement of the prohibitions of the Act. 

(2) The provisions of Sec. 4 which have been designed to permit 
fourth.section discrimination where the same is lawful, except, as in 
later years, where in special cases the Commission believes that public 
policy requires a denial of relief. 

(3) The provisions which empower the Commission to fix mini
mum rates. This power would be very important in controlling com
petition if it were extended to cover all carriers. It alone could control 
competition of all carriers, provided the persons affected, and the 
public. were willing to accept the judgment of the Commission as to 
sound public policy concerning the proper distribution of traffic 
among carriers. 

• East Tenn., Va., and Ca. Iq. Co. v. I. C. c., 181 U. S. 1 (1901). 
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I N 1910, Congress amended Sec. 4 by omitting the words, "under 
_ substantially similar circumstances and conditions," so that the Act 
as amended declared that the charging of less for the longer than 
the shorter haul was prohibited in all cases, except when the Commis
sion, after investigation, granted permission for the lower charge for 
the longer haul. 

The section as amended, taken by itself, appeared to grant wide 
discretionary power to the Commission. The Commission, however, 
held that Sec. 4 could be interpreted only in the light of other sec
tions of the Act, notably Sec. 3, which Batly prohibited, not all dis
crimination and prejudice, but unjust discrimination and undue preju
dice. After the amendment, as the cases discussed in the following 
pages will show. a lower rate for the longer haul was permissible if 

,the discrimination and the prejudice were not undue and unjust as 
the meaning of these terms was established in cases before 1910. 
However, after 1910, any discrimination against the intermediate 
point must be authorized by the Commission even if there was no 
violation of Sec. 3. 

_ In spite of the feeling against the rail roads and in spite of vigor
ous insistence by certain western representatives that Congress adopt 
a rigid long-and-short-hau1 clause, Sec. 4 was retained in principle. 
The Commission itself had never in its history endorsed a rigid 
Sec. 4 which would make all discrimination illegal. It bad recognized 
the desirability of variations in certain cases. Yet it deplored the 
uncertainty of the Act as it stood. It repeatedly asked Congress for 
amendments to make the section '~more strong, more certain, more 
effective." The amendment of 1910 was drawn along lines which the 
Commission had tentatively approved. In its annual1'eport for 1911, 
the Commission said: 

• . • Congress intended that the law should say that, as a general rule, there 
should be no lesser charge to the more distant point, but it was not willing to 
say that there should not be some exceptions to this rule.l. 

After the 1910 amendment the right to initiate rates which 
charged less for the longer than for the shorter haul did not lie with 
the railroads as in the past. The power of railroads to initiate dis-

1 R. R. Commission of Nevada v. S. P. Co., 21 I. C. C. 329, 335 (1911). 

[30] 
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criminatory rates had been clear after the Alabama Midland Case. 
Only when conditions and circumstances were substantially similar 
could the Commission exercise original jurisdiction. After this deci
sion it could do nothing more than review rates after they had been 
put into effect by the railroad. It is significant, even if it is customary 
to minimize the fact, that, as pointed out above, the Commission did 
have jurisdiction when conditions were substantially similar or when 
rates were out of line with conditions and circumstances, and that it 
could order discontinued a rate which resulted in unjust and unfair 
discrimination. The amendment of 1910, as interpreted by the 
Supreme Court, did not change the power of the Commission; it 
merely changed the time for reviewing the rate from a point of time 
subsequent to the filing of the rate to a point of time preceding such 
filing. The law was intended to provide "stoppage at the source," 
rather than a remedy after the fact. 

Although the amendment gave the Commission jurisdiction in 
the first instance instead of in a reviewing capacity, the new power 
could be exercised only as to future discrimination. Not one of the 
thousands of existing cases of discrimination was set aside by the 
Act, if an application were filed with the Commission. Moreover, no 
lawfully existing discrimination could be eliminated by the Commis
sion within six months of the effective date of the Act, nor could 
any discrimination be eliminated after the expiration of six months 
uuless the application filed with the Commission had been given a 
hearing and an order entered. Hundreds of cases continued to exist 
for many years after the effective date of the -Act for the reason that 
it was impossible to dispose of the grist in orderly manner.' 

Since the Act put upon the Commission the burden of removing 
discrimination in certain cases where it already existed, some dis
cretion had of necessity to be exercised by the Commission. The 
Supreme Court chose to designate this discretion "legal discretion." 
Later it will be important for the reader to contrast legal discretion 
and legislative or policy-forming discretion. It seems obvious that 
the kind of discretion required to cancel rates which had been lega1ly 
in force, and which were preserved under the terms of the Act until 
canceled, might be quite different from that which might be exercised 

'The following language appears in the Mann-Elkins Act of 1910: "Pro
vided further, that no rat.. 0< charges lawfully existing at the time of the 
passage of this amendatory Act shall be required to be changed by reason of 
the provisions of this section prior to the expiration of six months after the 
passage of this Act, nor" in any case where applications have been filed before 
the Commission in accordance with the provisions of this section. until a deter
mination of such applications by the Commission. U Ch. J09t sec. S. 36 Stat. 
547 (1910). 
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in a proposal to set up a discriminatory rate for the future. This 
distinction should be kept in mind when an attempt is made to
interpret the ruling of the Supreme Court in the Inter,.."..ntai .. Cases. 

Railroads immediately attacked the new amendment on the ground 
that it delegated discretionary or legislative power to the Commis
sion. The Supreme Court held that such a theory was untenable, sitlCl! 
Sec. 4 was governed by the other provisions of the Act and the Com
mission' was therefore limited in administration by the provisions of 
the Act in general. Hence there was no delegation of legislative 
power. The Court noted a distinction between delegating the power 
to make a law and conferring authority to execute a law.' 

The foundation of the whole body of administrative law was 
accepted by the Court in its conclusion that: 

Tbe legislature cannot delegate it. power to make a law; but it can make 
a law to delegate a power to detennine some fact or state of things upon which 
the law makes, or intends to make, its own action depend. To deny this would 
be to stop the wheel. of government. There are many things upon which wise 
and useful legislatioo must depend which cmnot be known to the lawmaking 
power, and must therefore, be a subject of inquiry and determination outside the 
hall. of legislation. < 

In the Intermo .... tai .. Rate Cases the Supreme Court held that the 
amendment to Sec. 4 did not minimize or change the application of 
the preference and discrimination clauses of Secs. 2 and 3. The sec
tion, according to the Court, did not state a new rule or principle, 
but simply took from the carriers the deposit of public power to 
determine railroad rates including rates lawfully discriminatory, pre
viously lodged with them, and vested this power in the Commission as 
a primary instead of a reviewing function. The system of law re
mained the same, but a different tribunal was created for the enforce
ment of the existing law. The carrier might seek from the Commis
sion permission to change a rate; and the Commission might exercise 
legal discretion and grant the privilege if the request were com
patible with due consideration for private and public interests con
cerned, and not contrary to the preference and discrimination clauses 
of Secs. 2 and 3.' 

It will be interesting to follow the decision.:; of the Commission 
under the new powers granted to it in 1910 to see whether in general 

• u. S. v. A. T. & S. Fe R. Co., et al., 234 U. S. 476 (1914); F" .. ld v. C1ark, 
143 U. S. 649, 694 (1892). 

< McLain v. Locke, 7Z Penn. St. 491, 498 (1873), quoted in Field v. CIark, 
143 U. S. 649, 700 (1892). 

• I. C. C.Annual Report (1914),p. 31; U. S. v. A. T.1l: S. Fe R. Co., et al., 234 
U. S. 416 (1914) ; u. S. v. U. P. R. Co., et aI., 234 U. S. 495 (1914); U. S. v. 
L. Il: N. R. Co., 235 U. S. 314 (1914). 
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its policies are consistent with the policies of the previous period. 
It must be remembered that. after the AkW"ff14 Midland Cas. in 
1897, the railroads were masters of the situation and instituted freely 
rates that did not conform to the Commission's interpretation of the 
requirements of Sec. 4. Tbe burden of proof of undue preference 
and unjust discrimination was upon the Commission. Administrative 
problems were insurmountable. In relatively few cases did the Com
mission succeed in establishing the fact that rates were unduly preju
dicial and unjustly discriminatory. Tbe impotence of the Commission, 
as shown in part by its inability to control discrimination, has given 
rise to an unfair charge that it was unduly liberal in dealing with 
fourth-section cases. 

As soon as the amendment to Sec. 4 had conferred the necessary 
authority, the Commission began aggressively to eliminate abuses of 
Sec. 4 in connection with basing points in the Southeast. Tbe attempt 
had been made long before, but the Supreme Court's decision in the 
AkWa_ Midland Case had made it impossible for the Commission 
to control the situation. After 1910, the Commission was restricted 
only by the provision of the amendment that existing departures 
might be protected, pending an investigation, by an application for 
fourth-section relief. 

In 1914, after an extensive study of the administration of Sec. 4 
in the Southeast, the Commission found relief under Sec. 4 desir
able if: 

( 1) The lower rate at the more distant point was necessitated by 
water competition, actual or poteotial. 

(2) The rates at the terminals were subnormal and less than 
fair, reasonable, and compensatory for the service performed. 

(3) The competitive rates, a1thongh subnormal, yielded rail car
riers some profit over and above the actual cost of handling. 

(4) The rates to intermediate points were not unreasonable when 
measured by the usual standards by which the Commission tests rates.· 

Routes from New York City to South Atlantic and Gulf ports and 
from Ohio River .crossings to New Orleans and other Mississippi 
River crossings were found to be strongly inftuenced by water com
petition, and relief was afforded to the carriers operating routes 
between such points. Discriminatory rates to interior points such as 
Atlanta, Athens, Cordele, and Rome, Ga., and Meridian and Jackson, 
Miss., not located on navigable streams, were held by the Commis
sion to be contrary to Sec. 4 and their discontinuance was ordered. 

• L C. C. Annual Report (1914), pp. 20, 21. 
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In the Northwest the Commission found long-and-short-haul dis
crimination on eastbound wool, hides, and pelts. The transcontinental 
lines had made a rate from Portland, Ore. to Boston, Mass. of $1.00 
per hundred to meet the water rate, while charging a rate from 
interior points, such as Boise, Ida., of about $2.00 per hundred to 
Boston. In 1912, the Railroad Commission of Oregon asked that the 
$1.00 rate in force from the Pacific ports be made the rate from 
the intermediate points also. If the Interstate Commerce Commis
sion had granted this request, a western blanket would have taken 
the place of the fourth-section variations. The Commission, however, 
held that the water-based rate was not a fair test of the reasonableness 
of the intermediate rates. Instead of creating a rate blanket with 
rates by water as the standard, the Commission found the inter
mediate rates unreasonable, per se, and ordered them revised and 
reduced. The Commission held that the real basis of the discrimina
tion was water competition. 

There is before us no question of rival cities or of contending markets, and 
we bold that, as this commodity is actually handled there is no undue discrimina
tion. So long as every point of production is given a rate which we hold to be 
reasonable and so long as the effect of water competition is applied uniformly and 
without preference to these western points of origin. we are inclined to grant 
relief under the fourth section; that is, to permit the carriers to construct and 
maintain rates upon the basis above indicated, without reference to the rule of the 
fourth section. T 

Another complaint involving long-and-short-haul discrimination 
arose between San Francisco and Portland, Ore. The Southern 
Pacific was charging 51 cents per hundred, first class, for a haul of 
746 miles from San Francisco to Portland, while from San Francisco 
to Medford, Ore., an intermediate point 404 miles from San Fran
cisco, the charge was $1.63 per hundred, first class. From Sacramento, 
90 miles north of San Francisco on the Sacramento River, the charge 
to Portland was 51 cents. The charge from Sacramento to Medford, 
340 miles, was $1.51 per hundred, almost 300 per cent of the through 
rate. 

The Southern Pacific insisted that water competition justified its 
charges. According to facts set forth, the bulk c:t competitive traffic: 
between the terminals moved by water for the fiscal year ending 
June 1911. Rates by water were lower than normal rail rates-3S 
cents per hundred for the lirst four classes, and 2S cents per hundred 
for the six other classes. The Commission found that water rates 
were not abnormally low as compared to rates for similar hauls on 

• R. R. Conunissina of Oregon v. O. R. I: N. Company, 23 I. C. C. 151, 179 
(1912). 
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the Atlantic Coast; and decided that rates at the terminals were 
forced by water competition and that they were in part less than 
normal, fair, and reasonable if applied to all traffic. Consequently the 
railroad was granted permission to make lower rates at the terminals 
to enable the railroad to meet water competition. 

But relief was not granted without restrictions. The Commission 
held that it had the right to examine the reasonableness of the inter
mediate rates as well as the compelling competition at the terminals. 
It found, in this case, that the rates to the intermediate Oregon points 
were unreasonable, and it ordered a readjustment so that they should 
in no case exceed the throngh rate by more than 100 per cent. 

Since the Commission scaled down the rates to intermediate points 
from 300 per cent of the terminal rates to a maximum of 100 per 
cent and denied relief at important transshipment points where it had 
long existed, it is doubtful whether the Southern Pacific profited 
greatly by the decision, though the principle of granting relief where 
water competition was a compelling force was sustained. This case 
is hardly an example of unrestrained liberality on the part of the 
Commission in granting relief; it might better be considered an 
example of official antagonism towards variations from Sec. 4, espe
cially variations which rest on what may be termed market compe
tition. In this respect the Commission's decision was consistent with 
its policy in the Southeast.· 

Immediately after the adoption of the Mann-Elkins amendment 
in 1910" the Commission considered variaJions from the long-and
short-haul section on westbound transcontinental traffic destined for 
Pacific Coast ports. Competition between ocean carriers and railroads 
was the basis upon which rail rates were made lower at the terminals 
than at intermediate points. From its investigations came two im
portant cases, the Reno CMe in the south, and the Spokane Case in 
the north. 

In the Reno Case the Commission reviewed the history of com
petition as it affected the rate development in the West. It is im
possible to present here the details of this development. Western 
traffic was carried by ships before the railroads reached the coast. The 
first competition between boats and carriers affected traffic originat
ing on the eastern seaboard. From 1885 to 1891 the Southern Pacific 
Railroad was carrying from 75 to 90 per cent of this intercoastal com
petitive traffic. In 1885, railroads from Chicago entered the field and 
demanded the right to make rates from Chicago to compete with those 
from N ew York. Eventually the result was a rate blanket reaching from 

• In Matter 01 S. P. Application, 2Z I. C. C. 267 (1912). 
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New York to Chicago, and finally to the Missouri River, with uni
form rates to the Pacific Coast. 

The Commission held that water competition was a problem 
which the railroads must face. In the Reno Case it said: 

While thq have subsidized, bought, and controlled the water carri .... , there 
has always hemp .... Dt iD the mind of the traffic manager of the transcon
tinental railroad the existence 01 the ocean and the possibility of its use. With
out a ship upon it the ocean ha! the power to restrain. in some degree, the 
upward tendency of rail rates. A railroad may DOt safely indulge its desire to 
impose aU the traffic will bear betwftn two ocean ports, and it may truly be 
said that the least poetical of railroad traffic managers never looks upon the 
ocean without a sense of awe.e 

This statement, like others made by the Commission at various 
times during this period of its history, might be evidence that the 
Commission, contrary to its usual practice, was basing relief to a 
certain extent upon potential water competition. In this case, in spite 
of the misleading language of the opinion, the Commission flatly 
disavowed any intent to allow relief on the ground of potential water 
competition, making it clear that relief was based upon water com
petition which was not only actual and present, but compelling. 

The transcontinental rate problem was complicated by the rivalry 
of markets. Before the construction of the transcontinental railroads, 
goods consumed on the Pacific Coast were produced near the Atlantic 
Coast. With the construction of the transcontinental lines came the 
demands of the manufacturers of the Middle West for rates which 
would take their goods to the PaciJic Coast in competition with the 
goods of eastern manufacturers. At the same time the railroads found 
it to their interest to give competitive rates from Chicago and the 
Middle West, in order that traffic might originate on transcontinental 
lines and so avoid a division of rates with carriers farther east. The 
result was that rates adjusted to suit the interests of transcontinental 
carriers also fitted nicely into the wishes of the Middle West manu
facturers. 

If the rates from the eastern producing area had been applied 
alike to the Pacific Coast and intermediate points, the Commission 
would have found a simple case of blanket rates, which had been 
ruled not to be a violation of Secs. 2 and 3 of the Act to Regulate 
Commerce. If the rates to intermediate points had not been so high 
as to violate Sec. 1 by being unreasonable, the Commission would 
have taken but little notice of an adjustment that gave Chicago an 
even chance with New York at Pacific Coast business. 

• R. R. Commission of Nevada v. S. P. Company, 21 I. C. C. 329. 352 
(1911). 
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But the rates from New York to the Pacific Coast, by rail, 
involved a discrimination against intermediate points. There was no 
doubt that water competition forced these rates, and the Commission 
would not have hesitated to have granted an application for relief, 
as far as rates from New York were concerned. But the problem 
became romplex when Chicago, as part of the eastern rate blanket, 
asked for similar rates. The difficulty arose from the fact that raiI
roads were asking permission to violate the long-and-short-haul pro
vision of Sec. 4 on rates from Chicago, on the ground that there 
was rompetition between water and rail carriers from New York. 
Since there was no water rompetition affecting the traffic originating 
at Chicago, the Commission held that the application rested in part 
on the rompetition of businessmen of Chicago and New York. 
rather than upon competition of water and rail carriers. In its final 
decision the Commission held that relief on shipments from the 
eastern blanket to the Pacific Coast was justified, bUt insisted that, 
as far as Chicago was concerned, the rate rested upon market rom
petition rather than upon rompetition of water and rail carriers. 

There can be no doubt in the mind of anyone who has followed 
the fourth-section policy of the Commission throughout its history 
that, by rates based on market competition, the Commission has at 
times meant rates granted by railway officials to build up business 
at points served by the given railroad. Where a higher rate was 
charged at the nearer intermediate point and a lower rate at the 
terminal in order to build up this traffic, the result was inequality and 
injustice. The Act to Regulate Commerce-was largely aimed at just 
such practices. The Commission throughout its early history exercized 
its fullest authority in eliminating abuses of this kind. On preceding 
pages we have seen how great trade centers of the South, such as 
Atlanta, Ca., were required to give up the rates which violated the 
long-and-shnrt-haul principle, on the ground that they rested on a 
type of market rompetition which was contrary to law.'· If the appli
cation of the transcontinental carriers rested on such market compe
tition, as the Commission maintained, there is reason to see why it 
should hesitate to grant the application for relief. 

But the Commission realized that it was not a simple case of 
market rompetition, as at Atlanta and certain other points in the 
South. Denial of relief to the railroads would not remove the dis
criminatory rates at the Pacific Coast as it did in the South. The 
element of water competition was present at the Pacific Coast, and 
water rates would continue to be made to the roast, regardless of 

•• Fourth Sec. VtoIati .... in the Southeast, 30 L C. C. 153-336 (1914). 
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what rates were charged by the transcontinental carriers. So tbe 
Commission decided to grant the relief for reasons advanced in its 
report of 1911: 

The Commission desires to make plain at the outset that this principle 
has been fully recognized by it in passing upon applications under the amended 
section. Wherever the rate to the long-distance point is fixed and beyond 
the control of the applicant, we do not require the applicant to observe any 
relation between the long-distance and the intermediate rate j we have simply 
inquired whether the intermediate rate is reasonable. t:t 

Concerning the question whether the competition was market com
petition or competition of carriers, the Commission held in the 
Nevada cases that, while competition of carriers had always been a 
factor in determining whether the preferences given a locality was 
due or undue, strictly speaking there was no market competition dis
tinct from the competition of carriers serving the market. Markets 
compete through carriers which seek to serve their own ends when 
they build up a market or locality. 

One test of whether market competition is the legal type or not 
is whether or not the discrimination disappears when the fourth
section variations in question are withdrawn. The situation in the 
Southeast was such that a removal of the discriminatory railroad rates 
at Atlanta removed the discrimination. Hence, the discrimination in 
favor of Atlanta rested on illegal competition of markets of distri
bution. On the other hand, the discrimination against intermediate 
points in the transcontinental territory did not rest upon rates made 
by rail carriers. They rested primarily upon rates made by water 
carriers, a competition which the Commission, after 1910, held to be 
an ample justification for basing-point rates in the Southeast and 
elsewhere. By any test which the Commission had ever applied, relief 
under Sec. 4, if it rested upon market competition at all, rested upon 
competition of markets of supply as that term had been used in the 
Southeast. 

Representatives of the transcontinental railroads, in presenting 
arguments before the Commission, frequently admitted that the ap
plications, as far as Chicago rates were concerned. were based upon 
market competition. This seems to have been a damaging admission, 
since it failed to emphasize facts more important than the mere pres
ence of market competition. It may have done much to muddy the 
waters in later controversies over relief for transcontinental carriers.tI 

In the S pok'mt4 C rue the Commission seems to recogoize potential 
competition as a justification for competitive rates. The Commission 

11 I. C. C. Annual Report (1911), p. 32. 
U City of Spolcane v. N. P. R. Co.. 21 I. C. C. -400, 514 (1911). 
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quoted from the Alabama Midland Care the words of the Supreme 
Court that " ... the volume of carriage by water on the river is now 
comparatively small; but the controlling power of that water line 
remains in full force and must ever so remain so long as the river 
remains navigable to its present capacity." "So," the Commission 
held, "the ocean is ever present. The posSI1>i1ity of using it as an 
avenue of transportation is ever open, and the fact that it will be 
used, if for any considerable length of time the defendants maintain 
rates which are so high, or so adjusted as to render it profitable for 
shippers to resort to that means of transportation, is never doubt
ful."u 

Whether or not potential water competition was influential in the 
transcontinental cases of 1911, in 1913 in the Transcontinental Com.
modity Rate Care, the Commission appeared to take a positive stand 
against allowing for potential competition, by holding that for the fu
ture only competition that was actualIy present, or reasonably to be 
apprehended, might be recognized, and then only to the extent that it 
actually existed and affected the circumstances surrounding the ship
ment.16 

The Commission further decided that eertain points on the Pacific 
Coast, such as Sacramento and Marysville. had been receiving dis
criminatory terminal rates unlawfully, since there was no water com
petition present at these points. The Commission, accordingly, ordered 
relief withdrawn from all cities near the Pacific Coast where active 
water competition could not be shown. The result was that lower rates 
were withdrawn from a large number of 'Pacific Coast cities, some 
of which had been receiving the benefits of relief for many years. 
Thus, after 1910, the Commission exercised its authority in the West 
precisely as it had in the South to reduce the cases of departure from 
the long-and-short-baul requirement to a miuimum, by removing 
every variation which resulted in undue prejudice or unjust dis
crimination.. 

In 1911 the Commission decided to base the amount of dis
crimination against intermediate points upon differentials. Accord
ingly, the eastern half of the United States, as the point of origin 
of goods shipped to the Pacific Coast, was divided into five zones. 
The first one included Missouri River points. Rates from this zone 
to intermediate points, such as Spokane and Reno, were not to be 
higher than the rates to terminals. such as Seattle and San Jo'raocisco. 

"Ibid. at 418. 
.. Transcontinental Commodity Rates, Westbound, 26 I. C. C. 456, 461 

(1913). 
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In other words, there was to be no discrimination whatever. The sec
ond zone was the vicinity of Chicago. Rates from this zone to inter
mediate points might be not more than 7 per cent higher than the 
rate to the terminal. Thus, if the rate to Seattle were $1.00 per 
hundred, the rate to Spokane might not exceed $1.07. The third 
zone was permitted to have a discrimination of 15 per cent and the 
fourth a discrimination of 25 per cent. The fifth zone was established 
but no differential named, since there was no evidence of rail ship
ments to the Pacific Coast. The purpose of the differential arrangement 
was to allow the railroads some leeway in meeting water rates, which 
tended to fluctuate. Under the arrangements made, the railroads met the 
rates at the coast, and found rates at intermediate points by adding 
the differential to this rate. 

In a later case, in 1915, the Commission made another significant 
readjustment of fourth-section variations in the West by dividing 
commodities into three groups according to their susceptibility of 
carriage by water. Class A commodities were those which could not 
be carried by water, or which originated in such a place that they 
went by rail more economically than by water. and rail. On those 
commodities all relief was denied. Class B commodities admitted of 
competition in certain cases; bence fourth-section relief was adjusted 
to the amount of competition that was demonstrated. Class C com
modities were those which originated in large quantities on the 
Atlantic seaboard, which were adapted to water competition, and 
upon which carriers by water made extremely low rates, so that rail 
carrier.s were under the necessity of making unusually or abnor.mally 
low rates from eastern and interior points to territories west in order 
to compete with water carriers. It was on those commodities that the 
gratest relief was necessary. The whole plan of classifying com
modities according to the extent to which they were affected by water 
competition was a device through which the Commission attempted 
to reduce variations under Sec. 4 to a minimum. 

In 1915, the carriers applied for permission to readjust rates to 
meet the new water competition by way of the Panama Canal. The 
carrier.s produced evidence to show that a large P"rt of the tonnage 
for the Pacific Coast originated near the Atlantic Coast, and that 
it was reaching the Pacific Coast by way of the canal. The Commis
sion concluded that a new era of competition was beginning, that 
"to secure any considerable percentage of this coast-to-coast traffic 
rates must be established by the rail lines materially lower than those 
now existing.'J1' 

.. Transcontinental Commodity Rates to Pacific Coast Termina1s, 32 
I. C. C. 611, 621 (1915). 
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The Commission' held that the government did not intend to 
foster canal carriage to the exclusion of rail. The government, it 
maintained, had encouraged and aided the construction both of 
railroads and of the canal. 

As we view it, the Panama Canal i. to be "one of the agencies of trans
portation between the east and the west, but not necessarily the sole carrier of 
coast-to-c<Jast business. If the railroads are able to make such rates from the 
Atlantic seaboard to the Pacific coast as will hold to their lines some portion 
of this traffic with profit to themselves. they should be permitted to do so. The 
acceptance of this traffic will add something to their net revenues, and to that 
extent decrease, and DOt increase, the burden that must be horn. by other traffic.. 
It will also give the shippers at the coast points the benefit of an additional 
and competitive service.le 

In accordance with this conclusion, the Commission ruled that 
"these carriers should be pennitted to compete for this long-distance 
traffic so long as it may be secured at rates which clearly cover the 
out-of-pocket cost." The Commission concluded that, since the new 
rates were about 4S per cent of the average revenue per' ton mile, 
they should cover more than out-of-pocket cost and be compensatory. 

The Commission gave as a reason for lowering these rates the 
fact that its previous order was allowing competitive business to go to 
water carriers and that it desired to preserve the earning power of the 
roads. The intermediate rates, because based on differentials, were 
reduced as the terminal rates were reduced. Refusal to allow the 
tenninal rates to be lowered to compete with water rates, the Com
mission held. "would not benefit the intermediate points of destina
tion in the least, and would result in serious injury to many inter
mediate points of origin." "The maximum of public benefit," said 
the Commission, "from the fourth section will result from the en
forcement of conditions that will tend to preserve and promote and 
not to diminish or retard competition.''''' 

Discrimination against the intermediate points would not be re
moved by denial of the rates asked by the railroads, as the Commis
sion pointed out: 

It iJ obvious that there iJ now, and will be nnder any scheme of rat<! 
making that may be deviJed to the hack-haul ter7itory, some discrimination 
against points further east in intermountain territorya This discrimination, 
however, under the plan suggested, does not appear to be unjust • .. . No evi
dence ha. been presented in thiJ case to show that it i. necessary to apply the 
coast terminal rates to any points except the ports of call on the Pacific coast, at 
which the Atlantic-Pacific steamship lines deliver freight. We shall authorize 
these- carriers to establish the rate proposed to those ports upon all articles in 
the list, excepting those to which exceptions have been noted. We shall also 

.. Ibid. at 622. 
If Ibid. at 628. 
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authorize the maintenance of higher rates as bereinbefore outlined to the inter
mountain points.. . . .111 

In 1916 the Commission found that the World War had drawn 
practically all the carriers away from the intercoastal service. There 
was a vast tonnage of vessels under construction, but the service 
actually available was infrequent, sporadic, and irregular. The Com
mission accordingly ordered all fourth-section variations suspended 
and required the railroads to readjust their rates accordingly. So 
vehement were the protests of shippers and others that the Commis
sion postponed the order until the following year when the fiual order 
was issued.l.9 

Railways protested the readjustment on the ground that, if they 
were forced to readjust their rates, they would be helpless to meet 
water competition when it should return, since much time generally 
elapses between the filing of an applciation for relief and the action 
of the Commission. They wished to be permitted to continue the 
lower rates as a protection against dormant water competition. 

As a result of the orders of the Commission. both carload and 
less-than-carload commodity rates were realigned. Some were estab
lished at coast terminal rates and others were raised at the terminals 
to the level of the intermediate rates. By its language, the Commission 
seemed to assume that application for relief would be made as soon 
as' water competition was restored : 

When the water competition again becomes sufficiently controlling in the judg
ment of the carriers to necessitate the reduction of the rates to the coast cities 
to a lower level than can reasonably be applied at intermediate points, the 
carriers may bring the matter to our attention for su<:h relief as the circwn
stances may justify." 

In case a future application was made, the Commission would 
hold: 

Competent proof must be submitted in connection with such applications of 
a fairly regular water service between the two coasts; the adaptability of the 
traffic to water competition; the principal points of origin of the traffic; range of 
rates afforded by the water lines; principal points of consumption and the ports 
upon the two seaboards at which the water carriers receive and deliver freight.t1 

Commissioner Harlan dissented from the ordq-:' of the Commission 
rescinding relief on shipments to the Pacific Coast because the with
drawal of the water competition was purely temporary and the re
adjustments upset all rate relationships in the entire western territory. 
He cited case after case to show that the Commission had permitted 

,. Ibid. at 634 . 
.. Transcontinental Rates Cases, 46 I. C. C. 236 (1917). 
O. Ibid. at ZJ6. 
"'ibid. at ZJ6. 
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relief to be perpetuated, even though water competition was discon
tinued, on the ground that the continuance of such rate relationships 
was sanctioned by the presence of potential competition. He thought 
that stability was essential to the welfare of the country at large. 
He held that there was no advantage to either coast or intermediate 
territory in a course that puts both out of line with what must 
necessarily be the course of their future relationships. He said: 

In my judgment rates and trade relations. based on conditions as permanent 
and enduring as coast to coast water route through the Panama Ca~ ought 
to be stable and secure against needless fluctuations, and I see no warrant either 
in the law or upon the record for now throwing both into sudden and violent confu
sion because of purely abnormal and temporary c.onditions.u 

As shown by the citations above, the Commission, after the adop
tion of the 1910 amendment, began a systematic attack upon long
and-short-haul variations which rested upon certain types of market 
competition. In the South, a wholesale revision of rates removed 
basing-point privileges from important cities, notably Atlanta, Ga. 
In the West, the Commission revised rates so that relief under Sec. 4 
was allowed only on goods which were actually subject to water 
transportation, and only at points at which ocean carriers received and 
discharged freight. 

On the other hand, even though the Commission felt that relief 
allowed on rates from Chicago to the Pacific Coast was based on 
market competition, it did not deny relief. It continually allowed relief 
on westbound traffic 'until its final order of 1917 readjusted rates to 
eliminate fourth-section variations. . 

Before water carriers had returned to intercoastal traffic to any 
extent after the World War, Congress adopted amendments which 
modified the Act to Regulate Commerce in important particulars. 
To understand the policy of the Commission after 1920, it will be 
necessary to note the changes which were made in the law by the 
Transportation Act of 1920. 

la Ibid. at 281. 
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POSTWAR REGULATION OF COMPETITION 

I N 1920, sweeping changes were made in regulatory law through 
the Esch-Cummins Act, officially known as the Transportation Act 

of 1920, which restored the railroads to private bands. No analysis of 
this Act can fail to disclose the fact that it was the purpose of Con
gress to provide the United States with a thoroughly developed, ade
quate, and well-coordinated national railroad transportation system. 
The need for such a system has been demonstrated by the difficulties 
which attended the war administration of railroads. The policy of 
Congress towards the railroads has varied with the times. There has 
been no clear-cut, long-time policy. At one time the policy is one of 
indulgence; at another it is one of restriction. Before 1920 Congress 
approached the railroad problem through a series of specific acts, 
each intended to solve some particular problem. In the Esch-Cummins 
Act, Congress sought to establish a comprehensive railroad policy for 
the country as a whole. Congress seemed, for once, to realize that 
public control implied a corresponding responsibility to permit or 
require adequate development. 

There are many evidences of this new attitude towards l'a11roads. 
Republicans in Congress were reminded that the party platform of 
1919 contained the pledge of the party to provide suitable legislation 
for "the entire transportation system which has become essentially 
national."! 

In the Senate, Thomas J. Walsh of Montana, in urging that the 
provisions concerning labor be adopted, maintained that they were 
to avert "if possible, the unspeakable calamity involving 110,000,000 
people which would result from a general tie-up of the railroad 
systems of the United States." 

Senator Henry L. Myers, also from Montana, expressed himself 
with equal force: 

The railroads are the arteries of commercial and industrial life of the 
country. AU commercial aud industrial life are through them. ••• Much is in
volved. Stockholders in railroad corporations should have a fair return upon 
their investments; employees should have reasonable compensatiou aud fair 
working couditious but the interest of the public is more __ ift than that of 
either. It is highly important that there be adequate, continuous, uuimpeded 
service.-

1 Quoted, Cong. Rec., vo1. 59, part 9, p. 8821, 66th Cong., Zud Seas. (1920) • 
• Cong. Re<:., voL 59, part I, Po 818 (1920). 
'Cong. Re<:., ,,01. 59, part I, Po Zl'l (1920). 
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Senator Albert Cummins of Iowa was quite clear on the subject: 

I think we must look at transportation as a unit. Nor would I be willing 
to conced. that the peopl. along the line of the New York Central railroad 
are any m .... interested in the development of commerce of the lower half of 
Pennsylvania or of the lower half of Ohio or Indiana than they are in the 
d<v<lopment of the commerce of Illinois, Nebraska, or Kansas. ••• Congress 
shou1d lift itself above the murky prejudices of former years and examine 
transportation from a national standpoin~ and establish those regulations 
which are necessary for the welfare of all people. ••. " 

Even railroad. of weak earning power, he said, must be protected, 
since "it would be a catastrophe or a calamity, not only locally but 
nationally, if the roads were dismantled and abandoned ... • 

Some senators still showed tendencies toward "the murky preju
dice of former years." Robert M. LaFollette, Sr., in an exhaustive 
debate against the Esch-Cummins Bill, said: 

The public: has a right to exact from a railroad a service that is adequate 
and impartial, and we ought to compensate it upon the capital that it put into the 
b ... mess at a certain rat. that sbaII be """,onable. If there is another road 
lying beside it that was wrongfully, foolishly constructed, built perhaps out of 
spite, built out of folly, built to enrich regardless of public: interest, and capital
ized at an amount greatly in excess of a fair value, do you think there is any 
justification • • . in imposing a rate upon the public: te pay fer the folly and 
the iniquity and the crookedness that is back of that road? • • • Th. public is 
DOt responsible for their having been called into being. They were built as a 
pan of the railroad game and expected to be imposed upon the public, and the 
public: to be soaked and bled to sustain them.' 

Many students are unwilling to admit that the former policy was 
entirely negative, as might seem to be here implied. The Act of 1920 
they hold to be one stage in the evolution of a policy. This step. they 
say, would have been impossible if the former steps, inadequate 
though they may have been, had not been taken. Every step which 
contributed anything to the development of the railroad policy should, 
in their opinion, be considered positive rather than negative. 

Certainly there are legislative provisions before 1920 which seem 
to be based upon a ·rea1ization that railroads were not merely indi
vidual ventures, local in nature, but aggregstions of capital assuming 
the responsibility for a function important to national economic life. 
Among such provisions are the requirements that railroads, even 
competing railroads, must make reasonable switch connections with 
each other; that rail carriers should afford an reasonable, proper, and 
equal facilities for the receiving, forwarding, and delivering of pas
sengers and property to and from their severa11ines and those con-

<Cong. R«., vol. 59, part I, p. 137 (1920). 
·ibid., p. 127. 
"ibid., p. 509. 
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necting therewith;' that the Commission might establish joint through 
routes, etc., in cases where carriers had refused or neglected to do so ;8 
that the Federal government, in time of war, might take possession of 
any systems of transportation, or any part thereof, for war purposes! 

However regardless of how we may interpret legislation before 
1920, there can be little doubt that the purpose of the Act of that 
year was to provide an adequate national railway transportation sys
tem. A review of the provisions of the Act will substantiate this con
culsion. It provided: that, in the event any carrier was unable to 
handle the traffic offered to it, the Commissinn might make reasonable 
directions as to handling, routing, etc., even to the extent of deciding 
on the matter of compensation, as between carriers, in the event 
that they cannot agree among themselves;LO that new lines cannot be 
built nor old ones abandoned. without certificates of public cnnven
ience and necessity from the Commission;" that the Commission may 
authorize or require any carrier to provide itself with safe and ade
quate facilities for performing as a common carrier;" that the Fed
eral authority shall take precedence over state authority, in matters 
pertaining to interstate carriers;" that the Commission might have 
authority, in the public interest, to require a carrier to share with 
another carrier its terminal facilities, including the use of mainline 
tracks for a reasonable distance outside such terminal" 

Sec. 4 of the origioal Act, which included the Inng-and-short
haul clause, was retained in modified form. It was retained, we may 
reasonably assume, for whatever it could contribute to the strength 
of the national transportatinn system." On this point more will be 
said later in this chapter. 

The theory that Congress sought to create an adequate national 
transportation system is supported by the provisions of the Act for 
lawful pooling by carriers of traffic and income." Sec. 5 goes 
further by providing for voluntary, and even compulsory, consolida
tion of railroads, evidently in order to strengthen the weak links in 
the chain by joining weak roads to strong ones, so that the system as 
a whole might be strong." 

• Rog .... MacVeagh, Th. T",n.sporlolio" A.ct of 1920 (1923), P. 250. 
B/bid., P. 361. 
839 Slat. 645 (1916). 
l·U. S. Code, title 49. Ch. I, sec. 1 (16). 
"/bid.,sec.! (18), (19), (20). 
18 /bid., sec. 1 (21). 
"Ibid •• sec. I (17). 
uIbid.,sec.3 (3), (4) • 
.. Ibid., sec. 4 (I). 
I.Ibid., sec. 5 (I), (2). 
11 Ibid., sec. 5 (4), (5), (6). 
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However, the relative freedom of water carriers from rate con
trol, backed up by the provisions of the section relating to joint rates 
(which are especially favorable to water carriers), seems to indicate 
that Congress, in spite of the fact that it realized the necessity for a 
national system, made up of coordinated rail and water carriers, was 
still obsessed by the idea that competition among water carriers and 
between water and rail carriers was a good thing." 

The theory of Congressional interest in an adequate national 
transportation system is further supported by the grant to the Com
mission of authority to require or permit a partial coordination of 
water and rail carriers in certain cases;19 by the provision that both 
rail and water carriers should be under the control of the Commission 
in cases in which goods were carried between points in the United 
States, whether by the canai or otherwise, if the carriage extends 
to points outside a single state; by the provision that physical con
nection between rail lines and docks might be required; by the pro
vision for joint rail and water rates." 

The intent to strengthen weak portions of a national system is 
indicated by the provision that the Commission may divide joint 
rates between two rail carriers, not on the basis of the distance or the 
relative portion of the service performed by the respective carriers, 
but upon many factors, important among them being the financial 
need of a given carrier." This has been construed to mean tha~ 
Congress intended that the Commission should take from the strong 
road to build up the weak. 

Another important section is Sec. 15a, which provides that rates be 
so adjusted that they will bring adequate returns to carriers as a group 
or as a whole. This is another evidence that a national system was 
contemplated. This section, if observed, would make it impossible for 
the railroads again to face a period like that of the World War with 
inadequate facilities. The section made it a duty of the Commission 
to initiate, modify, or establish rates which will provide an adequate 
return and bence make possible an adequate system." 

In June 1933, Sec. 15a was amended by the addition of an inter
pretative paragraph: 

In the exercise of its power to prescribe just and reasonable rates the Com .. 
mission shalt give due consideration, among other factors" to the effect of rates 
on the movement of traffic; to the need, in the public interest, of adequate and 

,. Ibid., se<. 15 (I), (3). 
19 Ibid., sec. IS (9), (10), (II) • 
•• Ibid., sec. 6 (13) (a), (b), (e), (d). 
21 Ibid., sec. 6 (4), (5), (6) • 
.. Ibid., sec. lSa (I), (2), (3), (4). 
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efficient railway tnnsportation service at the lowest cost consistent with the 
furnishing of such service; and to the need lor revenue sufficient to enable 
c:arriers, under hODeSt, ec:onomical, and ellicient management, to provide such 
service.u 

The amendment of 1933 may be considered another outstanding 
example of the attempt of Congress to face in all directions at once. 
Those who wish lower rates can interpret the new provision as a 
requirement that their interests be respected. Holders of railroad 
securities can without difficulty convince themselves that the law was 
designed to insure adequate and fair returns on railroad investments. 
Those who experienced the inadequacies of the transportation system 
under the stress of the World War win see in it the determination 
of Congress to insure adequate facilities for later war emergencies. 

The Interstate Commerce Commission can repeat, what it has 
been able to say on former occasions, that the purpose of Congress 
was to enact into law what had been the practice of the Commission 
for many years, in regard to the severaJ matters included in the 
amendment. 

The preamble of the so-caJled ~recapture clause of the Act of 1920, 
even though its administration proved to be an impossible task, 
supports the theory that Congress sought to provide a national sys
tem of transportation: 

In as much as it is impossible (without regulation and c:ontrol in the 
interest of the COIDIIIC<'Ce 01 the United States considered as a whole) to establish 
uniform rates upon competitive traffic which will adequately sustain all the car
riers which are ~ in such traffic aDd which are indispensable to the c:om
IIlUIlities to which they reDder the service of tnnsportatioo, without enabling 
some of such carriers to receive a net railway operating income substantially 
and unreasonably in excess of a fair mum upoo the value of their railway prop
erty held lor and used in the service of transpartatioo, it is declared that &aY 
carrier which receWes such an income so iD excess of a fair return, shall hold 
such part of the excess. as hereinafter presaibed, as trustoe for, aDd shall 
pay it to, the Unitecl States." 

The repeal of the recapture clause in 1933 grew out of difficulties 
in the administration of the provision. Repeal does not reflect any 
change in policy as to the need for a national system of transporta
tion, but rather a desire to bring about the .,00 of an anomolous 
~situation. In practice the recapture clause did not contribute to the 
settlement of any transportation problems, but did make for much 
uncertainty." 

Provisions for the control of security issues may be interpreted 

.. Ibid., sec. 15& (2) • 

.. Ibid., se<:. 15& (5). 
"ibid., se<:. 15& {2}. 
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in like manner. If railroad securities are to be kept in the confidence 
of the investing public, they should be issued only when projects are 
in the public interest; for only in such cases is the Commission under 
obligation to permit the acquisition of a fair return on property ... 

Congress did not intend to provide a system of transportation 
limited to railways. There is abundant evidence that, even before 
1920, it was assumed that both rail and water transportation were 
essential. Since 1920 Congress has appeared to believe highway trans
portation equally essentiaL But recognition of the importance of all 
three in a national transportation system aod regulation of destruc
tive competition among them are two different matters. By 1920 
competition was believed to be outdated. Most states had recognized 
the fact that competition between local utilities should be eliminated. 
The Act of 1920 applied this theory to the railroads aod attempted 
to eliminate competition as a device to regulate railroad rates. But 
unfortunately it did not remove competition as a regulating device 
between rail and water carriers and between rail and highway car
riers. Nothwithstanding the fact that Congress recognized that all 
types of transportation were essential, it failed to provide control on 
an impartial basis, and left the shackled railroads to compete on 
uneven terms with free or even subsidized carriers. 

Senator Cummins stated on the floor of the Senate that the pro
visions for water transportation were put into the bill at the insistence 
of Senator Ramsden from Louisiana, "who stands as a sort of god
father for water transportation. We put it into the bill, believing 
that there onght to be some sort of recognition of the growing de
mand for water competition and water transportation. We thought 
we were meeting a real need in our regulatory system to include with 
it some concern for water transportation, which has hitherto been 
substantlally neglected and forgotten."" 

Senator Cummins did not make it clear whether the thing desired 
was water and rail competition or adequate water-transportation 
facilities. Provision for adequate water-carrier facilities was con
sistent with the dominating idea of the act, the development of a 
national system of transportation. An attempt to maintain competi
tion between water and rail carriers was not consistent with any 
experience in the regulation of transportation facilities in the past. 

In 1926, Commissioner Lewis asserted that it was unjust to sub
ject a regulated carrier to the cutthroat competition of an unregulated 
one~ 

"Ibid., sec. 2Oa • 
.. Cong. Rec., vol. 59, part I, Po 139 (1920). 
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efficient railway transportation service at the lowest cost consistent with the 
furnishing of such service; and to the need for revenue aufficient to .... ble 
carriers, under honest, economical" and efficient management, to provide such 
service. 2JJ 

The amendment of 1933 may be considered another outstanding 
example of the attempt of Congress to face in all directions at once. 
Those who wish lower rates can interpret the new provision as a 
requirement that their interests be respected. Holders of railroad 
securities can without difficulty convince themselves that the law was 
designed to insure adequate and fair returns on railroad investments. 
Those who experienced the inadequacies of the transportation system 
under the stress of the World War will see in it the determination 
of Congress to insure adequate facilities for later war emergencies. 

The Interstate Commerce Commission can repeat, what it has 
been able to say on former occasions, that the purpose of Congress 
was to enact into law what bad been the praetice of the Commission 
for many years, in regard to the several matters included in the 
amendment. 

The preamble of the so-c:aI!edrecapture clause of the Act of 1920, 
even though its administration proved to be an impossible task, 
supports the theory that Congress sought to provide a national sys
tem of transportation; 

In as much as it is impossible (without regulation and control in the 
interest of the commerce of the United States considered as a whole) to establish 
uniform rates upon compmtive traffic which will adequately sustain all the car
riers which are engaged in such traffic and which are indispensable to the com
munities to which theY render the service of transportation. without enabling 
some of such carriers to receive a net railway operating income substantially 
and unreasonably in excess of a fair return upon the value of their railway prop
erty held for and used in the service of lransportatioo. it is declared that any 
carrier which nceives such an income so in excess of a fair retur:a. shall hold 
such part of the excess, as hereinafter prescn1>ed, as trustee for, and shall 
pay it to, the United Stat ..... 

The repeal of the recapture clause in 1933 grew out of difficulties 
in the administration of the provision. Repeal does not re1Iect any 
change in policy as to the need for a national system of transporta
tion, but rather a desire to bring about the end of an anomolous 
·situation. In practice the recapture clause dtU not contribute to the 
settlement of any transportation problems, but did make for much 
uncertainty." 

Provisions for the control of security issues may be interpreted 

.. ll>id., .... 15a (2) • 
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in like manner. If railroad securities are to be kept in the confidence 
of the investing public, they should be issued only when projects are 
in the public interest; for only in such cases is the Commission under 
obligation to permit the acquisition of a fair return on property." 

Congress did not intend to provide a system of transportation 
limited to railways. There is abundant evidence that, even before 
1920, it was assumed that both rail and water transportation were 
essential. Since 1920 Congress has appeared to believe highway trans
portation equally essential. But recogoition of the importance of all 
three in a national transportation system and regulation of destruc
tive competition among them are two different matters. By 1920 
competition was believed to be outdated. Most states had recognized 
the fact that competition between local utilities should be eliminated. 
The Act of 1920 applied this theory to the railroads and attempted 
to eliminate competition as a device to regulate railroad rates. But 
unfortunately it did not remove competition as a regulating device 
between rail and water carners and between rail and highway car
riers. Nothwithstanding the fact that Congress recognized that all 
types of transportation were essential, it failed to provide control on 
an impartial basis, and left the shackled railroads to compete on 
uneven terms with free or even subsidized carners. 

Senator Cummins stated on the floor of the Senate that the pro
visions for water transportation were put into the hill at the insistence 
of Senator RamsdeU from Louisiana, "who stands as a sort of god
father for water transportation. We put it into the bill, believing 
that there ought to be some sort of recognition of the growing de
mand for water competition and water transportation. We thought 
we were meeting a real need in our regulatory system to include with 
it some concern for water transportation, which has hitherto been 
substantially neglected and forgotten. .... 

Senator Cummins did not make it clear whether the thing desired 
was water and rail competition or adequate water-transportation 
facilities. Provision for adequate water-carner facilities was con
sistent with the dominating idea of the act, the development of a 
national system of transportation. An attempt to maintain competi
tion between water and rail carriers was not consistent with any 
experience in the regulation of transportation facilities in the past. 

In 1926, Commissioner Lewis asserted that it was unjust to sub
ject a regulated carner to the cutthroat competition of an unregulated 
one . 

• a lbid.J" sec. 2Oa. 
If Cong. Re<:., vol. 59, part I, p. 139 (1920). 
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I fall to see the justice of subjecting one interstate carrier to regulation and 
leaving the other to sail the seas free to scuttle both itself and its land competitor, 
or how there can ever be brought about an understanding and solution of this 
contest until both carriers are placed under one agency of regulation. Such 
would be a natural corollary to the mandate of Congress that both forms of 
transporta~ be maintained in full vigor. # • ,18 

The Transportation Act of 1920 attempted to preserve the water 
service developed during the War by providing for transfer of all 
government-owned boats, tugs, barges, and other transportation 
facilities on the inland, canal, and coast waterways to the Secretary 
of War. The Secretary of War was to operate, or cause to be 
operated, such transportation facilities so that lines of transportation 
established by or through the President during the Federal control 
should be continued.'· The Secretary of War was to construct faC1li
ties for the interchange of traffic between carriers operated by him 
and other carriers, rail or water. •• Very clearly Congress intended 
these inland water carriers to form an integral part of the national 
transportation system. 

Another part of the Transportation Act of 1920, Sec. 500, an
nounced the policy of Congress to "promote, encourage, and develop 
water transportation, service, and facilities in connection with the 
commerce of the United States, and to foster and preserve in full 
vigor both rail and water transportation."" 

This section of the Act seems to imply that a national system of 
transportation must include both rail and water facilities; that it was 
not the policy of the Congress to permit either ,type to engage in 
ruinous competition with the other; that healthy competition between 
them is the desired thing, In certain cases, as hereafter pointed out, 
it has been charged that the Commission has interpreted Sec. 500 
as a mandate that it discriminate in favor of water carriers. While 
it is true that certain provisions of the Transportation Act of 1920 
appear to demand that water carriers be favored over rail carriers, 
the declarations of Sec. 500 are against any undue favoritism. 

The Federal-aid acts for highway improvement indicate an appre
ciation of motor transportation as a part of a national system of 
transportation. Highways are being built by ~;overnment aid, accord
ing to government specifications, all over the United States as part 
of a definitely coordinated road program, which in an emergency 
will make possible motor transportation to all parts of the country_ 

"Transcontinenta1 Rate Ca,.., 107 I. C. C. 421,441 (1926) • 
.. U. S. Code, title 49, ch. 5, sec. 141. 
BB Ibid., se<:. 141 (c). 
B1 Ibid., sec. 142. 
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Federal aid in the development of airplanes and airships is another 
indication of the desire to develop all types of transportation. 

But, if Congress has seen the importance of the several types of 
transportation, it has failed dismally to coordinate and balance them. 
The Interstate Commerce Commission has been helpless, since the 
powers granted it affect but part of the carriers involved. There has 
been division of authority between governmental agencies and little 
or no authority provided for regulation of water, highway, and air 
carriers by any agency. The Commission has long seen that the next 
necessary step is the creation of a central agency with authority to 
control all forms of transportation, SO that inconsistencies and in
justices may be eliminated. 

Mention was made above of the retention of Sec. 4 in the Act 
of 1920 as evidence of an intent to strengthen the national system. 
Yet in 1920, as in 1887 and at all other times when Sec. 4 has been 
under consideration, there was a strong attempt to make the section 
rigid and absolute. Senator Poindexter of Washington strongly sup
ported a rigid Sec. 4, urging that the existing law favored the ter
minals at the expense of the interior country. As he saw it, goods 
were hauled through the intermediate states across great mountain 
ranges to the coast at lower rates than if those same goods were 
deposited in transit. "The purpose, of course," said Senator Poin
dexter, "is to throttle and retard the development of the state of 
Utah. .... It need not be accepted as a fact that the purpose of the 
long-and-short-haul discrimination is, or has been, to throttle and 
retard the development of Utah or any other section or that the dis
crimination mentioned has had that effect. It has always been asserted 
by the railroads, and accepted by the Commission, that the inter
mediate sections may be benefited by the lower terminal rates, since 
greater total net income will eventually result in better service or 
lower rates all along the railroad line. The Poindexter amendment 
to make Sec. 4 rigid was defeated on a roll call in the Senate." 

The next move was the introduction of an amendment by Senator 
Henderson of Nevada to add to Sec. 4 a provision that the Commis
sion should not grant relief under the section in cases arising out 
of "conditions of water competition, actnal or potential."" This 
amendment was defeated, both in the Committee of the Whole and in 
the Senate." 

at Cong. Re<., voI. 59, part I, p. 594 (1920}. 
"Ibid., p. 741. 
•• Ibid., Po 828 • 
.. Ibid., pp. 881, !lOO. 
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Opponents of Sec. 4 have insisted that, while the nomina1 reason 
given for the discrimination in rates was water competition, the real 
reason, since there was little actual water competition, has been the 
tenacity with which the terminal cities held to their advantages over 
the intermediate points. The original reason for Sec. 4, they maintain, 
was to benefit the railroads, not to benefit places; but actually the 
section has been used to benefit certain places at the expense of others. 
The western group urged that removal of the discrimination would 
increase the population and the volume of business in the inter
mountain section until there would he more business than the rail
roads could handle. It would then, they argued, be in the interest 
of the country to allow the water lines to procure a portion of the 
business. Coast cities would become "in reality as well as in name" 
maritime cities, receiving the benefits that come from the building, 
operation, and supply of ships." 

The railroads have charged that jobbers at Spokane, Salt Lake 
City. and other interior cities have sought to obstruct all relief at 
terminal points, in the hope that finally the rai1roads would be forced 
to offer ocean rates to the intermediate point in order to get part 
of the important business at ocean terminals. Such rates. they main
tain, would then have the same effect as "digging an ocean canal" 
to Spokane. Salt Lake City, and Reno. 

Although Congress in the Act of 1920 insisted on preserving a 
flexible long-and-short-haul provision. it did amend Sec. 4 by provid
ing that no rate should be permitted to or from the more distant 
point that was not a reasonable compensation for the service performed. 
The amendment also provided that, if relief were granted on the 
ground of circuity of a competing railroad. points on the circuitous 
line which were not further from the point of origin than the length 
of haul between the terminals over the more direct line should not be 
charged more than the charge at the terminal. There is a further 
provision that, in case of water competition, there should be no 
authorization on account of "merely potential water competition, not 
actoalty in existence ..... 

There was considerable difference of opilt.'on during the discussion 
of the bill as to just how sweeping the changes in Sec. 4 were. 
Senator Townsend of Michigan stated that members of the Com
mission had told him "that this is practically the rule which it is now 
following."" 

.. Ibid., p. 643. 
ST U. S. Code, title 49, ch. 1, sec. 4 . 
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Senator Curnmins of Iowa, one of the sponsors of the bill, said, 
"The change that is made in this bill is to provide that the Interstate 
Commerce Commission may still authorize a higher charge for the 
shorter haul, but the rate for the longer distance must be a com
pensatory rate. That is the change and the only change."" 

Railroad opinion was that, as finally passed, the section was not 
changed radically. A vice-president of the Northern Pacific Railroad, 
in a letter to the chairman of the board of that road relative to the 
transcontinental applications of 1922 said .that " •.• there was no 
change in the wording of the clause which made it impossible for 
the Commission to grant our application had they been so disposed, 
and the change in the law is an excuse rather than a reason for their 
unfavorable decision."'" 

The Commission itself. in its annual report for 1920. said: 

In administering this section we proceeded upon the theory that the Congress 
intended that we should in proper cases exercise the power to grant relief, 
observing the rules laid down in the other sections of the act, and that it was 
appropriate. to grant relief whe~ in our opinion, the resulting rates or fares 
would not be unjust or unr<asonable in violation of the first section or unduly 
prejudicial in violation of the third section.U 

The new provisions of the Act of 192O-that rates must be 
reasonably compensatory. not greater for equidistant points on a 
circuitous route than for terminals, and not granted on grounds of 
merely potential water competition-would, the Commission believed, 
have little effect upon the actual administration of this section." 

Even Sec. 500, which declared it to be the policy of the Congress 
to "promote, encourage, and develop water transportation, service, 
and facilities in connection with the commerce of the Uuited States, 
and to foster and preserve in full vigor both rail and water trans
portation," the Commission held. had added nothing to the Act, since 
both courts and Commission had for years interpreted this to be the 
purpose of the Act to Regulate Commerce. In the famous Skinner 
and Eddy Case, the Supreme Court said that the purpose of the act was 
to prevent the "competition that kills ..... The addition of Sec. 500 mere
ly enacted into law the policy which the Commission had frequentlyan
nounced and which it had been enforcing for many years. 

'It may be well at this point to note that, as the law stands after 
1920. the railroad. are still responsible for the initiation of rates 

19 Ibid., P. 466. 
co Administration of the Fourth Section, 87 L C. C. 564, 601 (1924). 
U I. c. C. Annual Report (1920), p. 47 • 
.. Ibid •• pp. 47. 48. 
.. Skinner and Eddy Corporation v. U. S., 249 U. S. 557, S67 (1919). 
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which are reasonable and adequate. Before the passage of the Act of 
1920 the Supreme Court ruled that the railroads had the right to 
initiate their own rates subject to certain limitations." Since the Ad 
of 1920 was passed, the Commission has ruled that the initiative in 
rate making still rests with the railroads, subject to the injunction 
that rates shall be reasonable and just. This is a rather significant 
point, since there seems to be a popular impression that rates are 
made for the railroads by the Commission." 

The Supreme Court and the Commission have had occasion in 
a number of cases since 1920 to pass upon the measures adopted by 
Congress to provide a national system of transportation. In the Wis
consin Passenger Fares Cases of 1922, the Commission and the 
Supreme Court held that Congress has the authority to control 
intrastate rates where equipment essential to interstate commerce is 
involved. Chief Justice Taft, in the majority opinion, held that the 
Act of 1920 made a new departure. Theretofore, he said, the purpose 
of regulation was to prevent unreasonable discrimination against 
persons and localities; carriers had benefited only by provisions that 
rates could not be forced upon them lower than reasonable. But "the 
new measure [the Act of 1920] imposes an affirmative duty on the 
Interstate Commerce Commission to fix rates and to take other 
important steps to maintain an adequate railway service for the 
people of the United States. This is expressly declared in paragraph 
ISa to be one of the purposes of the bill .... "'. 

The decision of the Commission in the Dayton-Goosecreek Case, 
arising out of the provisions of the Transportation Act of 1920 for 
the recapture of excess earnings, when appealed to the Supreme 
Court, led to statements by that body concerning the constructive 
purposes of the Act. Regulation in the sense intended by the Constitu
tion, said the Court, 

is to foster. protec~ and control the commerce with appropriate regard to the 
welfare of those who are immediately concerned, as well as the public at large

7 

and to promote its growth and insure its safety . ... The new Act seeks affirm
atively to build up a system of railways prepared to handle promptly all the 
interstate traffic of the country. It aims to give the owners of the railways an 
opportunity to earn enough to maintain their pro! erties and equipment in such 
a state of efficiency that they can carry well this burden. To achieve this great 
purpose, it puts the railroad systems of the country more completely than ever 
under the fostering guardianship and control of the Commission whith is to 
.supervise their issues of certificates. their car supply and distribution, their 
joint use of termina1~ their construction of new tines, their abandonment of old 

., N. P. Ry. Co. v. N. Dak,236 U. S. sas (1919). 
,. United Fig and Date Co. v. A. C. 1,. R. Co., liS I. C. C. 643, '648 (1926). 
"R. R. Corn. of Wis. v. C. B. & Q. R. Co.,2S7 U. S. 563, sas (1922). 



POSTWAR REGULATION OF COMPETITION SS 

lines, and by a proper division of joint rates, and by fixing adequate rates for 
interstate commer~ and, in case of discrimination. for intrastate commerce, 
to secure a fair return upon the properties of the carriers engaged.41' 

In a more recent case, the Court recognized the importance of 
the national system by ruling that the state of California could not 
require the construction of a terminal station in Los Angeles without 
the consent of the Interstate Commerce Commission, since it might 
possibly result in the impairment of the ability of the interstate car
riers to discharge their interstate duties.'· 

In deciding that the Interstate Commerce Commission had control 
over extensions and abandonments, even though these appear to be 
intrastate matters, the Court said that a short intrastate spur into 
territory adequatdy served by another interstate carrier requires a 
certificate of public convenience and necessity from the Interstate 
Commerce Commission. 

By that measure [the Transportation Act of 1920] Congress undertook to 
develop and maintain for the people of the United States, an adequate railway 
system. It recognized that preservation of the earning capacity. and conservation 
of financial resources of individual carriers, is a matter of national concern; that 
the property employed must be permitted to earn a reasonable return; that the 
building of unnecessary lines involves a waste of resources and that the burden 
of this waste may fall upon the public i that competition between carriers may 
result in harm to the public as well as be benefit; and that when a railroad inflicts 
injury upon its rival~ it may be the public which ultimately bears the loss .. .. 
invasion through new constructicm of territory adequately served by another 
carrier. like the establishment of excessively low rates in order to secure traffic 
enjoyed by anotherJ may be inimical to the national interest:til 

In the New England Divisions Cases, the United States Supreme 
Court upheld the action of the Commission in giving greater than 
proportional shares of joint rates to the New England carriers. 

Since, when the shares received by New England carriers were 
increased by the Commission, rates were not increased, the shares of 
the carriers west of the Hudson River on class rates were reduced. 
The western carriers sued to enjoin the enforcement of the order. 
The Court in upholding the Commission said: 

The Transportation Act of 1920 introduced into the Federal legislation a 
new railroad policy. Theretofore, the effort of Congress had been directed 
mainly to the prevention of abuses, particularly, those arising out of excessive or 
discriminatory rates~ 

The 1920 Act sought to ensure, also, adequate transportation service. 
That such was its purpose Congress did not leave to inference. The new 

•• DaytOll-GOOsecreek Ry. Co. v. U. S., et aI., 26J U. S. 456, 478 (1924) . 
.. R. R. Corn. of Cal. v. S. P. Cn., et al., 264 U. S. 331 (1924) . 
.. Ta. &: Pac. Ry. Cn. v. G. Colo. &: S. F. Ry. 270 U. S. 266, 277 (1926). 
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purpose was expressed. in unequivocal language. To attain it, new righ", 
new obligations, new machinery were created. . ~ ~ To preserve for the nation 
substantially the whole transportation system was dum<d important. By many 
rail roads funds were needed, not only for improvement and expansion of 
facilities, but for adequate maintenance. On some, continued operation would be 
impossible, unless additional revenues were procured. .•• To accomplish this two 
new devices were adopted; the group system. of rate making, and the division 
of joint rates in the public interest •••• This, it was hoped, would enable the 
whole transportation system to be maintained, without raising unduly any rate 
on any line. ~ .. so 

When a railroad participates in a joint haul, what is its just share? 
The Court's answer was: an amount to be fixed by the Commission, 
not by agreement of the parties or by mileage . 

• • • Cost of service is one of the elements in rate making. It may be just to 
give the prosperous carriers a smaller proportion of the increased rate than 
of the original rate. Whether the rate is r<asonable may depend largely upon 
the disposition which is to be made of the revenue derived therefrom." 

As the Court interprets the law, the Commission is expected to 
weigh the effects of its decisions on commerce and on the progress 
and welfare of the country or section of country involved, insofar 
as these are dependent upon transportation. Congress expects the 
Conunission to look after public interests by providing adequately 
for those who supply the nation with transportation service. The 
rights and interests of individual carriers must give way to the superior 
right of the public. 

Our discussion leads to a conclusion not only that Congress in
tended to establish a national system of railway transportation but 
that .Congress had the concept, not altogether clear, of a composite 
national system in which various types of transportation play their 
parts. The raiIroads, as Congress saw them, were not individual roads 
or systems of roads, but individual unlts, essential to a national 
whole. Each part, no matter how small or how weak, was assumed 
to be important to the whole system, and the Commission was in
structed to so adjust rates that each part of this system might bear 
its necessary part of the national burden. To this end the Commission 
was authorized to modify (or set aside entirely) .:ompetition-upon 
which the law and the Conunission had originally depended for proper 
regulation. Regulation was no longer to be thought of as a list of 
prohibitions and restrictions, but as a list of constructive require
ments designed "to foster, protect, and control the commerce with 
appropriate regard to the welfare of those who are immediately 
concerned, as well as the public at large, and to promote its growth 
and secure its safety." 

... New EuglandDmsioDCases, 66 1. C. C.196,261 U. S.184, 189-191 (1923) • 

.. Ibid. at 195. 
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The Supreme Court has been clear in its understanding of the 
purpose of Congress to provide adequate transportation facilities. 
The rulings of the Commission have long been directed to the same 
end. So there was less of a break in the policy of the Commission 
after 1920 than there was in the policy of Congress. The Commis
sion has had to exercise discretion where the interests of rail and 
water arriers clashed, as in the case of long-and-short-haul adjust
ments in the Southeast and the transcontinental applic:ations in the 
West. It is no easy thing to make a decision affecting the development 
of either water or rail c:arriers; yet the Commission has been forced 
to do this in a number of cases. The Commission has had to settle 
c:ases which have arisen noder the Hoch-5mith Resolution, in which 
certain industries have sought special rates on the theory that the 
condition of the industry merited them. Here the question of the 
interest of a special industry compared with the needs of the country 
as a whole for adequate transportation facilities must he considered. 



CHAPTJ!R VII 

LONG-AND-SHORT-HAUL COMPETITION SINCE 1920 

I N 1924, the Commission, in response to a resolution of Congress, 
submitted to the Senate Committee on Interstate Commerce a com

plete record of all applications which had come before it under Sec. 4.' 
The record showed a total of 12,513 applications between 1910 and 
1923, the period covered by the report. 

The Commission noted three bases upon which applications for 
relief under Sec. 4 rested. One group of applications was based upon 
the circuity of one of the rail competitors; a second group was based 
upon competitive rates made by water carners; a third group was 
based upon the desire of one railroad, carrying goods from one pro
ducing territory to a given market, to meet the rates of another 
carner (either rail or water) operating from another producing 
territory to the same market. Comparatively few applications were 
based exclusively upon the third type of competition, although it 
frequently appeared in combination with one or both of the other two 
types. 

An extensive investigation was undertaken by the Commission to 
see to what extent the various communities, to secure marketing 
advantages, were attempting to force railroads to seek relief. The 
Commission found that in most cases the applications were filed by 
the railroads because they felt that their best interests would be 
served thereby, not because of pressure brought to bear upon them 
by communities interested in securing market advantages.' 

Before beginning a discussion of administration after 1920, it 
would be well to recall the evidence presented in the foregoing chap
ters that the Commission bas held consistently from the beginning 
tbat the Act to Regulate Commerce was designed to eliminate fourth
section variations based on arbitrary rail competition and on certain 
types of market competition. However, until 1910 the Supreme Court 
held that the Commission had not been given authority to regulate 
directly when rail, market, or water competition were present. If the 
Commission had any authority whatever in such cases, it was in the 

1 Administration of Section Four, Act to Regulate Commerce, 87 I. C. c. 
S64 (1924). 

"Ibid. at 570. 

[ 5&] 
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nature of power to review rates already posted and in force.' It had 
authority to investigate cases of discrimination in which conditions 
of shipment were similar; but this power failed because of inadequate 
administrative powers. For these and other reasons Sec. 4, along 
with the rest of the Act, proved ineffective. 

After the increase in its mandatory powers in 1906 and the 
removal of the words "under substantially similar circumstances 
and conditions" from Sec. 4 in 1910, the Commission forthwith 
eliminated violations which rested upon railroad competition, as at 
Atlanta, Ga., and upon arbitrary acts of traffic managers, as all 
Cordele, Ga. This did not disturb relief in· cases in which there waS 
water and railroad competition. However, the number of cities enjoy
ing fourth-section relief was cut from 121 to 31." 

Soon after the Act of 1920 was passed the Commission began an 
investigation of the southern class rates. This investigation was com
pleted in 1925. The Commission then approved a new rate structure 
for the South, proposed largely by the carriers, which gave major 
attention to distance. Many cases of discrimination against inter
mediate points continued because of need for the preservation of 
group relationships and for financial aid to short or weak lines. 
However, it has been agreed that sweeping changes were made in 
the basis of rates in general. One outstanding feature of the new 
class-rate structure was the use of a basic mileage scale, and of scales 
of arhitraries for certain exceptional cases.· 

The Commission thought that the readiness with which the 
changes in the rate structure were accepted by carriers was a result 
of recent economic changes in the South, which made different rate 
policies possible and desirable. First of all, in the twenty years ending 
in 1925, the South had changed from an agricultural to a mining, steel 
and iron producing, and manufacturing area. "The forms and cur
rents of railroad traffic," said the Commission, "are quite different 
from what they used to be, and they are changing every day.'" 

Another significant change in the South was the consolidation of 
railroads into four great systems. The Southern System is a web of 
railroads over the entire South, from the four corners, St. Louis, 

• I. C. C. v. Ala. Midland Ry. Co., 168 U. S. 144 (1897) ; L. 8< N. R. Co. v. 
Behlmer, 175 U. S. 648 (1900); East Tenn. V. 8< G. Ry. Co. v. I. C. C., 181 
U. S. 1 (1901); I. C. C. v. Clyde S. S. Co., 181 U. S. 29 (1901); I. C. C. v. 
L. 8< N. R. Co., 190 U. S. 273 (1903). 

• J. H. Donnell, Railroad Frfighl S""","'" (1926), p. 18; Fourth Sec. 
Viol. in the Southeast, 30 I. C. C. 153 (1914); Fourth Sec. Viol. in the South
east, 32 I. C. C. 61 (1914). 

• J. H. Donnell, Railroad Frtighl S"""'h,r. (1926), 1/. 123. 
• Southern Class Rate Investigation, 100 I. C. C. 513, 524 (1925). 
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New Orleans, Jaclcsonville, and Norfolk. The Louisville and Nash
ville-Atlantic Coast Line System is equally extensive. The Illinois 
Central, a great Mississippi Valley line, reaches the ports of the 
Southeast over the Central of Georgia Raiiroad. The Seaboard Air 
Line serves the eastern portion of the area, including Florida. Com
petition is keen between the big systems, but consolidations have modi
fied the competition of the short lines running back from the coast, 
which formerly joined with water carriers to form water-and-rail 
routes, or rail-water-and-rail routes from outside points such as 
New York. Since these short-line roads have become parts of one 
or the other of the great railroad systems through the process of 
consolidation, they are less interested in the rail-water rates. The 
Illinois Central, with its Central of Georgia connections, may be an 
exception, since it can have connections with New York only by 
water and rail. But water competition has been almost completely 
eliminated, with the exception of the barges on the Mississippi and 
Warrior rivers and the Gulf and Atlantic steamers. The result of 
these changes was that the old basing-point system, introduced when 
local traffic was the principal source of income, no longer fitted the 
needs of the South. Consequently southern carriers and shippers were 
ready to cooperate with the Commission in a readjustment. 

Another important change which the Commission noted as having 
occurred in the twenty years preceding 1925 was the adoption of 
the amendments to Sec. 4. In 1910 the elimination of the words 
"under substantially similar circumstances and conditions" from 
Sec. 4 placed the burden of justifying relief upon the railroads 
whereas before the burden bad been upon the Commission to prove 
relief unlawful. This amendment gave the Commission the "whip 
hand." In 1920 the words "reasonably compensatory" were added as 
a requirement for rates under this section. Circuitous lines were 
limited in their discrimination against intermediate points by the 
equidistant rule. In addition the section now provides that competition 
must be actual, not potential, if it is to justify relief. 

The new rate structure did not indicate a change in the attitude 
of the Commission. In a series of cases arising before 1920, the Com
mission had given evidence of a more rigorous policy with regard to 
Sec. 4. In a Tennessee case the Commission ruled that there was no 
water competition at Nashville which justified lower rates at that 
point than at intermediate points. The same year the Commission 
ruled that there was no water or rail competition which ,justified 
lower rates from St. Louis to Memphis or to New Orleans, than to 
intermediate points. Neither did the Commission see any longer any 
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justification for lower rates from Chicago and related points to Vicks
burg, Natchez. New Orleans, or Mobile, than to Jackson and Merid
ian, Miss. These cases will be referred to later. The first two cases 
were settled in 1919. and the last one in 1920, eighteen days before the 
Act of 1920 was passed by Congress. The opinion of the Commission 
on these cases supports its ststement that the Act of 1920 merely 
enacted into law existing practices of the Commission. T 

After 1920 the Commission reported that carriers which showed 
willingness to cooperate "went stiU further and decided that the time 
had come to eliminate such fourth section departures generally in the 
South and to put to the test a system of rates whoUy disregarding 
water competition, on what they termed a 'dry land' basis." This was 
worked out in the so-called Pitt readjustment, effective April I, 1922. 
The result was a reaDy new rate structure, not a "patched up" old 
one. Further readjustments were made in rates from Nashville and 
in class rates to, from, and between points south of the Ohio River." 

A definite principle was recognized in an interesting group of 
fourth-section cases which involved the needs of short and weak lines. 
By coincidence the early cases of this type arose in the South in con
nection with the general readjustment of rates. They deserve separate 
treatment for the reason that they set up a distinct and permanent 
basis for relief. 

One case involved a joint route over the Southern and the Georgia 
and Florida railroads. The rate on block and sheet steel in carloads 
from Lynchburg, Va. to Nashville, Ga. was 66 cents per hundred, 
while the rate from Lynchburg to Sparks, Moultrie, and Valdosts, all 
more distant from Lynchburg than Nashville. over the same line. was 
49 cents per hundred. On sixtb-class goods. the Iess-than-carload rate 
to Nashville was 78 cents; to Moultrie and Valdosta, more distant 
points. the rate was 6S cents, and to Sparks. also more distant, the rate 
was 70 cents. 

This case of fourth-section variation was allowed on the ground 
that the Georgia and Florida was a "weak road." The traffic over the 
line was sporadic. A reduction of the rate to Nashville to 49 cents 
would have resulted in undue prejUdice against other points on the 
railroad between Lynchburg and Nashville. Only a blanket rate could 
eliminate the discrimination against all the intermediate points. Rates 

'Murfreesboro Bd. of Trade .... 1.. ~ N. R. Co., SS I. C. C. 643 (1919); 
Memphis-Southwestern I .. vestigati .... SS I. C. C. 515 (1919); Meridiaa Traffic 
Buruu v. Dir. Gen., 57 I. C. C. 107 (1~). 

• Rate. to aDd from NashviUe, 61 I. C. C. 308 (1921); Rates to, .... 
from. .... ~ Points South of the Ohio ~, 64 L Co C. 306 (1921); 
Southern CIa .. Rate Investigation, 100 L C. C. 513 (192S). 
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to the more distant points were formed by the use of the distance 
scale set up in the original order of the Commission, plus the arbi
traries allowed for weak and short lines. Consequently the Commis
sion ruled that the discrimination against Nashville, Ga., though 
present, was not undue or unjust.' 

In another case in 1922 the Commission allowed relief to the 
Tennessee Central Railroad to meet rates at Nashville, Tenn., which 
were out of the control of this road, on the ground that the Tennessee 
Central Railroad was importanf as a channel of commerce to the 
persons and communities served by it and was weak financially; that 
a reduction in rates to the intermediate points to enforce strict com
pliance with Sec. 4 would be unwarranted by the small volume of 
traffic involved in the application; and, finally, that refusal to grant 
relief would work a further injury to an already weak railroad." 

In this case it will be seen that the Commission granted relief 
solely upon the grounds of the financial need of the railway and the 
dependence of the intermediate communities upon the railway asking 
for relief. The decision conformed to the -new policy of Congress 
to provide adequate transportation facilities for all localities as a part 
of the program of adequate transportation for the nation at large. 

In 1928 the Commission authorized a rate of 86 cents per hundred 
on eggs on the longer haul from Nashville, Tenn. to Columbus, Ga.; 
from AIgood, Tenn., an intermediate point to the same destination, 
the rate was $1.31 per hundred. The Commission upheld the higher 
rate for the shorter haul because of the financially weak condition of 
the Tennessee Central Railway, the beneficiary of the relief." 

In the lackson Traffic Bureau Case, decided in 1929, the Com
mission granted relief to the New Orleans & Great Northern, on 
account of the weakness of the railroad and the seriousness of its 
competition with the Illinois Central Railroad at certain points.'" 

The Southwest, roughly the area west of the Mississippi River 
and south of the Missouri River, and extending as far-as Colorado, 
and Oklahoma, and Texas, was the subject of an extensive investiga
tion by the Commission, following the passage of the Transportation 
Act of 1920. Before 1920, as noted above, the Commission had 
rescinded relief applying to rates between Mississippi River points 
for the reason that water competition was no longer sufficieot to 
justify the continuance of relief." 

• Traffic Bureau of Lynchburg v. GB. & FIa. Ry., 109 I. C. C. 39 (1926). 
,. Murfreesboro Bd. of Trade v. L. & N. R. Co.,73 I. C. C.228 (1922). 
"Tennessee Egg Co. v. Southern Ry. Co., 140 I. C. C. 441 (1928). 
10 Jackson Traffic Bureau v. Ill. Cent., 153 I. C. C., 21, 26 (1929); Logs to 

Nashville, 186 I. C. C. 513 (1932). 
,. Memphis·Southwestern Investigation, 55 I. C. C. 515 (1919). 
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The action of the Commission in removing this relief proved to 
be too drastic:, as shown by the fact that in 1923 the Commission was 
forced to reopen the case and modify its order. Railroads on the west 
side of the Mississippi River maintained that they were unable to 
compete with railroads on the east bank between river points such 
as Memphis, Tenn., Helena, Ark., Natchez, Miss., Baton Rouge and 
New Orleans, La., and St. Louis, Mo., on account of the fact that 
the general rate level on the east side was lower than that on the west 
side because of the difference in traffic conditions, especially differ
ences in classification. The routes on the west side were circuitous; 
however, circuity was not offered as a basis for relief. 

It was shown that the higher rates on the west side of the river 
forced certain roads receiving freight at St. Lows for lower Missis
sippi River crossings to send it across the river and transfer it to 
east-side railroads. For their services, they received only switching 
charges, though they might have had the longer haul if they had been 
able to compete in rates. 

The Commission was forced to choose between three possible 
policies. It could adjust rates on the west side of the river to conform 
to rates on the east side; it could require carriers on the west side to 
be financially weakened by loss of business to the relatively stronger 
roads on the east side; or it could modify its f'ormer order which 
rescinded relief. It chose the last method and granted a measure of 
relief to carriers. u 

Other applications for departures under Sec. 4 arose in the South
west. In 1928, the Commission decided an important group of appli
cations for permission to make lower rates on meat and packing-house 
products from Topeka, Wichita, Arkansas City, Oklahoma City, and 
Texas points to St. Louis. Kansas City, and Mississippi River cross
ings south of St. Louis than were in force from nearer intermediate 
points to the same destinations. The shippers at Oklahoma City urged 
that their plants had been constructed in belief that rates would be 
maintained to those crossings not in excess of rates from Kansas City. 
It was represented that the establishment of scale rates and the denial 
of relief would disrupt competitive relationships of long standing, 
some of which had been prescribed by the Commission, and that it 
wonld have detrimental effects upon the packing houses of the South
west, upon the livestock growers, and upon the general prosperity of 
the territories as a whole. This was admittedly market competition of 
a type that involved the general welfare of the Southwest, as well as 

•• Memphis-Southwestern Investigation, ~ I. C. C. 157 (1923): M .... phis
Southwestern Investigation, 1'12 L C. C. 139, 145 (1928). 
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the interests of particular shippers. The Commission ordered relief 
restored, provided the rates to the terminals should not be less than 
75 per cent of the distance scale. Relief was granted to circuitous 
routes which were not over 70 per cent longer than the direct routa " 

Certain of the cases just reviewed contained strong elements of 
market competition; others appeared to be based entirely upon that 
ground. In Chaper III the Commission's treatment of this type of com
petition was analyzed. Two main types were distinguished, one of which 
was legal under existing law, the other illegal. The former, termed 
"competition of markets of supply," contained to a marked degree two 
elements of competition, that of two or more carriers each seeking to 
secure the traffic consigued to a given market and that of two or more 
rival cities of supply each likewise interested in securing the business of 
the same given market. If one carrier had a rate-making advantage be
cause it operated a lower-cost route or because its rates were entirely 
beyond the control of regulatory budies, the other carrier or carriers 
had a legal basis for the making of rates which discriminated against 
the short-haul intermediate points . 

. The other type of market competition, termed "competition of 
markets of distribution," does not interest us at this point. We shall 
merely recall that there were three competitive elements present instead 
of two, as in case of "competitive markets of supply," or one as in 
case of simple competition of carriers. The three elements of compe
tition were competition of the several different carriers serving the 
several sources of supply of goods; competition of the producers and 
merchants as suppliers of goods at the several points of origin of the 
competitive traffic; competition of wholesalers and distributors at the 
localities which formed the points of destination of the competitive 
traffic. Discriminatory rates would be illegal in any such case, because 
the discrimination would be unjust and undue, as those terms had long 
been used in the common law. 

Once again it is important to recall the fact that until 1920 there 
were no restrictions on certain types of competition which might 
involve all of the competitive elements here mentioned. Rail carriers 
could cut their rates at competitive <:enters at will. as long as they 
did not discriminate against intermediate territory. They could 
destroy each other, and drive water carriers off the water courses.' • 

In 1924 two important cases involved to a very large extent what 
the commission had termed competition of markets of supply. In the 
Wisconsin PGper Cases it was proposed to authorize a rate of 42 cents 

11 Fourth Sec. Departures, 136 I. C. C. 516 (1928). 
,. Chapter II above. 
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per hundred on paper from the Fox River, Wis. group of 
producing points to New Orleans, with a rate of 54 cents to Monroe, 
La., an intermediate point. It was also proposed to make a rate of 
S3 cents from the International Falls. Minn. group of producing 
points to New Orleans, and a rate of 59.5 cents to Monroe, the inter
mediate point. The intermediate territory was of wide extent, running 
from lines of the Missouri Pacific Railroad, west of the Mississippi 
River, to eastern Alabama, and from New Orleans on the south 
almost to Memphis, Tenn. on the north. The reason given for relief 
was that New Orleans was an important market for print paper and 
that, consequently, the volume of business made the low rate im
portant, while the intermediate territory was so large that a general 
cut to the whole area would unduly impair revenues.· .. 

The record showed that, in 1922, 15,033,542 pounds of newsprint 
had been received from Scandinavian countries. There was no duty 
on newsprint under 8 cents a pound, while other paper was dutiable. 
The Department of Commerce reported an increase of 800 per cent 
in the import of paper in 1922 over 1921. In the first eight montha 
of 1923 the import tonnage exceeded the 1921 tonnage by 1,300 
per cent. The petitioning carners contended that the existing rates 
restricted the movement of paper from the northern points to New 
Orleans and that, unless rates were lowered, shipments would cease 
altogether, since the business was being gradually absorbed by water 
carners operating from New England ports or from foreign countries. 
The Commission in its opinion said : 

The proposed rata will partially .... tore the ac!jusbnent existing prior to 
June 25, 1917, and, in the opinion of the applicants, will place the northern mills 
on .. parity with the eastern mills. But the primary Object of the reduction 
is 10 enable them to get a portion of the tonnage which has been lost to 
steamers operating from Scandinavian countries." 

Very plainly the purpose to place northern mills on a parity with 
eastern mills is a clear example of market competition, which the 
Commission has always examined critically when it is advanced as a 
ground for granting fourth-section relief. The second reason assigned 
is a form of carrier competition involving the Mississippi Valley 
railroads and other American railroads and domestic and fnreign 
water carriers, though not for carriage which originated and ter
minated at common points. According to established doctrines of the 
Commission, this case involved predominantly competition of markets 
of supply. 

1f Paper and Paper Articles, Wis., ele., to New Orleans, 88 I. <;. c. 345, 34!> 
(1924). 
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In the Paper Cases the inlluence of foreign competition was pres
ent. It was urged that Americans should be enabled to use American 
paper. The quality was slightly better, the movement more regnlar, 
the supply more uniform than that of the foreign producers. There 
was a patriotic desire to patronize home industry. If these advantages 
really existed, as the Commission assumed, American paper might 
have been able to stand slightly higher rates to New Orleans than 
the inferior competitive supply. The conclusion of the Commission 
was that 

applicants have established that the rout.. from the northern mill points to 
New Orleans are under a material and substantial disadvantage in meeting the 
competition of water routes serving foreign mills. Th. rates proposed are 
reasonably compensatory and so far as this record shows no undue prejudice 
will result. W. are of the opinion that applicants have made out a specmI case 
within the meaning of the fourth S<Ction. and the application for relief will be 
granted..l.S 

The dissenting opinion of Commissioners Eastman, Campbell, 
and McManamy is interesting. They maintained that the Commission 
ought to deny the application on the ground that it was based upon 
mar!<et competition and that, in the long run, the country would not 
benefit from fourth-section relief permitted on that ground.'" 

A second case involving the Commission in an apparent incon
sistency, when compared to the transcontinental cases, arose when 
railroads serving Portland, Ore. and Puget Sound cities asked per
mission to lower rates from those points on less-than-carload c0m

modity shipments to Aberdeen, South Aberdeen, Cosmopolis, South 
Bend, Raymond, and Hoquiam, Wash., without reduction at inter
mediate points. The reason advanced by the raiIroads was that they 
were forced to meet out-of-pocket water rates from San Franclsco 
offered by boats seeking to avoid a trip in ballast to these points for 
lumber. The railroads proved a heavy empty-car movement to the 
same destinations, on account of lumber outbound. The regularity of 
the lumber schooners was shown to depend upon the lumber move
ment. But, for such service as was available, extremely low rates 
from San Francisco were made. Relief had formerly existed but had 
been rescinded by the Commission in a former case." 

There can be little doubt that the case involved competition be
tween water and rail carriers. However. the carriers did not compete 

11 Paper and Paper Articles. Wis. etc.. to New Orleans. 88 I. C. C. 345. 351 
(19Z4). 

10 Ibid. at 35Z. 
I. Class and Commodity Rates bet...." North Paeilic Coast Points, 64 

I. C. C. 159 (1921). 
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between two given points, as they did in the case of water and rail 
competition between San Francisco and Portland. The result of the 
competition was that the boats, the unregulated proteges of Congress, 
used their power to cut rates to throw favors into the laps of San 
Francisco merchants, at the expense of Portland and Puget Sound 
merchants, who likewise desired the Willapa Bay and Gray's Harbor 
business. According to the Commission's definition of the term, this 
injected competition of markets of supply into the problem. From 
evidence presented in this case it appeared to the Commission that 
relief was justifiable and the application was granted. 

In justifying its action the Commission asserted the desirability 
of preserving the advantages of geographic location. 

A. above shown, Gray'. Harbor and Willapa Bay markets, geographically 
tributary to Portland and Puget Sound, are dominated by San Francisco mer
chants • • • to the virtual exclusiOD of the former. The tenninal rate Gf 30c ~ .. 
will be reasonably cnmpensatory. This rate will also enable Portland to com
pete in these markets, with resultaDt beoefits to the consuming public. The 
parity of rat .. from Portland and from Puget Sound should be continued. The 
publication of this rate will create no apparent: unduly prejudicial situation under 
existing carload rates from Portland or Puget Sound, and the latter should 
remain unchanged.:Il1 

The assumptions of this statement should be examined critically. 
It should be noted that Gray's Harbor was assumed to be geograph
ically tributary to Portland and Puget Sound cities. It is true that 
San Francisco's rate was abnormally low, but no more artificial than 
other rates where the carriers use capital facilities, in the form of 
public improvements, at less than their money value, or where they 
have the use of vessels purchased from the government at a fraction 
of their cost, as in the case of competition for the business of the 
Pacific Coast. 

The Commission noted that the lower rate would enable Portland 
merchants to compete in the terminal markets in question with 
"resulting benefits to the consuming public." Benefits to consumers 
may be an argument for lower rates, even for blanket rates, but the 
Commission has repeatedly ruled that it is not a justification for 
fourth-section discrimination. Similar advantages to consumers are 
involved in any and every case of competition of markets of distribu
tion that has ever existed. The most flagrant violation of Sec. 4 in the 
South through arbitrary basing points could have been justified on 
this ground. There is no doubt that consumers at the terminals might 
benefit; but that does not create a special case in which it would be 
lawful to discriminate against the intermediate points . 

.. Commodity Rates to Gray's Rubor, etc., 88 I. C. C. 512, 517 (1924). 
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There is a wide difference between permitting a railroad to lower 
a rate to enable some of its shippers to meet competition and per
mitting it to lower a rate at a competitive market and not at the inter
mediate, noncompetitive points. The latter violates both Se<:s. 3 and 4 
of the Act to Regulate Commerce, unless there are different condi
tions at the terminals which keep the discrimination from being undue 
and unjust. 

Commissioner Eastman, in dissenting, held that water rates from 
San Francisco to North Pacific points were a business advantage to 
which San Francisco was entitled, and that he could see no reason 
why the Commission should neutralize that advantage in favor of 
Portland. 

It will be interesting to keep in mind the facts in the Paper CM'S 
and in the Gray's H arbor C Me wh~n the postwar history of long-and
short-haul discrimination in transcontinental territory is discussed in 
the chapter which follows. 

Another group of fourth-section cases involve circuity. 10 the 
light of the Commission's attitude toward geographic advantage as 
expressed in certain cases, there would seem to be no place for relief 
on the ground of circuity. 1£ certain railroad builders were wise in 
selecting the most advantageous location and in building a road with 
the most natural geographic advantages, why should they not expect 
to receive the advantages of its use? If shippers were wise in locating 
along the direct route, why should they not receive the benefit of their 
location and of the railroad's geographic advantages in the form of 
lower rates? 

On the other hand, if relief is granted to the circuitous line, 
there can be no doubt that the loss of part of the traffic \ly the more 
direct line will lower its traffic density and increase the cost per unit 
over what it might be if the road could secure all the business. It is 
also evident that the community served by the direct line may lose 
the advantage of lower rates through loss of traffic and revenue to 
the circuitous line. 

However, the preservation of Sec. 4 in the Act of 1920 seems 
to indicate that all rail roads, direct or circUitous, short or long, strong 
or weak, are considered by Congress to be necessary parts of the na
tional system and that all shippers of the United States are interested 
in the preservation of all railroads in the system, even though they 
do not patronize certain of them directly. The diversion of part of 
the traffic from the direct line to the indirect one, even though it may 
increase to a certain extent the rates charged the patrons of the direct 
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line, may bolster up the earnings of the indirect line and insure jts 
ability to perform its functions as part of the national system. This 
interpretation appears to be consistent with the apparent purposes of 
the Act. 

The Commission has definitely approved of circuity as a basis for 
relief under Sec. 4. But, as cases based upon circuity have come 
before it in relatively great numbers, it has gradually adopted a policy 
of limiting the amount of circuity which it would recognize as 
economical." The extent of circuity recognized as a basis for relief 
has come to be related to the distances involved. Where the distance 
is relatively short, the amount of circuity may be greater than where 
the distance is over a thousand miles. The maximum percentage of 
circuity allowed for long hauls (over a thousand miles) became settled 
at 33}3 per cent while for short qauls a circuity of 70 per cent might 
be permitted. There are a few exceptions to this rule. In the trans
portation of coal and cement from Superior to International Falls, 
the Commission allowed 'the Northern Pacific to make a 31l.8-mile 
haul via Brainerd, Minn., at the fates charged by the more direct 
route of 171.3 miles, a circuity of 82 per cent. The reasons advanced 
were that there was an empty-car movement towards International 
Falls on account of heavy movement of forest products. The out-of
pocket costs for this traffic would thus be very low. "Hence," the 
Commission said, "any revenue from this source in excess of bare 
additional expense of handling seems to be desirable for economy of 
operation."H 

Occasionally the Commission has considered cases involving hauls 
of considerable length. For example, rates on shipments from Utah 
common points to Portland, Ore. were allowed whereby the South
ern Pacific, via Roseville, Ca!., a distance of 1,342 miles, could com
pete with the Union Pacific to Portland, 853 miles. The circuity was in 
this case 57 per cent. In the same case, the Southern Pacific was 
granted rates on certain commodities from the same points to 
Seattle, 1,559 miles, to compete with the fates of the Union Pa
cific to the same point, 1,070 miles, a circuity of 46 per cent. The 
Commission held that the rates allowed appeared to be reasonably 
compensatory, since they would result> in increased net revenue for 
the road involved, and would give an additional route to both term
inal and intermediate points. Commissioner Campbel1 dissented on 

.. Brick and Clay Products in Southern Territory, 88 I. C. C. 543 (1924) • 

.. Coal and Cement from Duluth and Superiur, 91 I. C. C. 6tl (1924); 
Cement in the South. 210 I. C. C. 173 (1935); Hay and Straw to South Dak., 
210 I. C. C. 739 (1935); Western Cement Rates, 213 I. C. C. 611 (1935). 
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the ground that a rate reasonable for one distance could not be rea
sonable for a route nearly 50 per cent longer'" 

Interesting problems present themselves when, for special rea
sons, such as an operating convenience to the carrier, shipments are 
carried through a higher-rate group and back into a lower-rate group. 
If there have been no schedules published for such a route and no 
reason for using it except convenience of the carrier, or similar 
reason, the Commission has held that the services are not those which 
a shipper may require as his right. Hence there is no violation of 
Sec. 4, relief is not required, and the equidistant clause is not appli
cable." 

Another interesting limitation on the right of the shipper to de
mand service is found in the ruling of the Commission that, if a rail
road has the choice of two routes, one of them more circuitous than 
the other, and it makes its rate over the more direct route, it cannot 
be required to ship over the longer route at the same rate, if such 
shipment would lead to a violation of Sec. 4." 

A railroad which has two routes of its own may not be held to 
have violated Sec. 4 merely because its charge at some point on the 
more indirect route is greater than the rate at the common terminal 
of the two routes.aT • 

In certain cases involving traffic from the Pacific Coast to eastern 
territory, fourth-section relief was requested to preserve rale group
ings. The cases serve to show that the Commission was uncertain 
concerning the equidistant clause. The first case, settled in 1928, was 
heard by Division No. 2 of the Commission, composed of C0mmis
sioners Aitcbison, Esch, and Campbell. The transcontinental carriers 
asked permission to establish or continue rates from the Pacific Coast 
origin territory and intermediate groups on certain classes and com
modities. for the purpose of preserving long-established groups and 

.. Class and Commodity Rates. Utah Com. Points to Cat. and On., 95 
I. C. C. 417 (1924); Sand and Related Articles in the Southwest, 195 I. C. C. 
493 (1933) . 

.. Railroad Operating Practices, 209 I. C. C. 775, 781 (1935); Meats and 
Packing Hou"" Products to and from the South, 214 I. C. C. 438, 451 (1936); 
Refined Petroleum Products in the Southwest. 203 I. C. C. 103, 112 (1934); 
Citrus Fruit> and Pineapples from the South, 203 I. C. C. 128, 133 (1934); 
Agri<:. Implement. to lda., On., and Utah, 214 I. C. C. 691 (1936): Sea Foods 
from New Eng. and Canada, 215 I. C. C. 178 (1936); Lumber from Pacific 
Coa.t to Mississippi River, 215 I. C. C. 304 (1936) . 

•• Crowley v. A .T. &: S. F. Ry. Co., 206 I. C. C. 221, 226 (1935); John 
Clark Co. v. AltOl1 &: E. R. Co., 206 I. C. C. 621 (1935): Nolan v. A. T. &: 
S. F. Ry., 213 I. C. C. 366, 371 (1935): Middle Rio Craode Cons. Din. v. 
A. T. &: S. F. Ry. Co., 209 I. C. C. 165, 166 (1935). 

If Producers Co-operative Cam. Assoc. ... B. &: O. R. Co., 211 I. C. C. IOS 
(1935). , 
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group relationships. The application embraced all territory lying 
north of the Ohio River and east of the Mississippi River, and ap
plied to traffic originating west of the eastern boundaries of Montana, 
Wyoming, Colorado, and New Mexico. The Pacific Coast was blan
keted as a producing region, and competed in each zone of this terri
tory on common rates. Distance was not a governing factor in the 
rates charged. Rates at all points on the direct routes were, and under 
the application were to continue to be, free from discrimination 
against intermediate points. 

A good illustration of the problem is found in shipments over 
the Chieago, Milwaukee, St. Paul & Pacific from Seattle which 
reached Omaha, Neb., a Group F point taking a rate of 62.S cents 
by way of Manila, Iowa, located in a group taking the higher rate 
of 69.S cents. The necessity for relief is .apparent. The cause was 
not circuity per se, but the traversing of a higher-rate group in reach
ing a destination in a lower-rate group. 

Some lines may be circuitous and yet be able to reach a given 
destination without asking relief if they are not required to traverse 
any higher-rate group. In other cases such circuitous lines may need 
relief. There are examples of both types of circuitous lines. One 
route over the Southern Pacific, via New Orleans, to Chieago over 
the Louisville and Nashville Railway and the CChieago and East Illi
nois Railway, had a circuity of 38 per cent and was forced to have 
relief under Sec. 4 because of a swing through a higher-rate group 
in Indiana back into the lower-rate group at Chicago; on the other 
hand, a route via the Illinois Central from the same points had a cir
cuity of 35 per cent, but had no need for such departures because 
higher-rate groups were not traversed. The Commission concluded 
that, when departures were due to group arrangements, rather than 
to circuity, the equidistant provision might be waived. Refusal to 
waive the equidistant rule would actually have had the effect of 
breaking up the groupings and forcing a complete revision of the 
whole rate structure as far as the given points were concerned. The 
result would be a system of rates based upon distance alone or upon 
blanket conditions alone." 

The following year a sinular case involving lumber from the 
southern Pacific Coast to Central Freight Association territory came 
before the Commission; here the majority insisted that the equidis
tant provision be observed. This had the effect of closing the circuitous 

11 Class and Commodity Rates, Pac. Coast to Eastern Territory, 144 
I. C. C. 28 (1928). 
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routes, leaving only direct routes to compete for this business, Com
missioner Eastman, in a strong dissenting opinion, urged that rate 
groups were absolutely necessary to make tariffs workable, since a 
distance scale would be undesirable. The revision of the southern 
rates illustrates well the problem of rate adjustment, On a distance 
scale 16,000 stations would require 128,000,000 rates. If grouped 
about cities of 2,000 population or more, 2,000,000 would still be re
quired, He held that very large rate groups were necessary to 
avoid these difficulties, Refusal to allow relief where the cireuitous 
line goes .through a higher-rate group might start a chain of adjust
ments whose end wouid not be reached until rates were placed on a 
point-to-point basis." 

Since 1929 the Commission appears to have resolved this uncer
tainty by ruiing that it must follow the equidistant requirement only 
where cireuity is the principal basis for relief. The presence of cir
cuity in cases which involve other problems, such as the preservation 
of rate groupings, is not of itself sufficient reason to require the ap
plication of the equidistant provision." 

Another e1ass of applications for fourth-section relief arose be
cause of the fact that "breaks" in classification territories created 
long-and-short-haul discrimination. For example, the rate to Lynch
burg, Va., in southern territory, from New York was $1,025 per 
hundred first class, while the rates on similar shipments, through 
Lynchburg, to Forest, Roanoke, and Reusens, in official territory, 
took rates of 91.5 cents, 97 cents, and 90 cents, respectively. The dif
ference in rates arose because of differences in classes between the 
official and southern districts. The Commission issued a temporary 
grant of fourth-section relief, pending a general rate survey and 
adjustment. Manifestly, it would be impossible to readjust rates to 
Lynchburg without causing fourth-section violations to appear at 
other points intermediate between New York and Lynchburg." 

.. Commodity Rates on Lumber, etc., 151 I. C. C, 753 (1929) ; 165 I, C. C. 561 
(1930). See also: Iron and Steel in the Swth, 195 I. C. C. 256 (1933); Stone, 
Marble and Granite from the Swth, 195 L C. C,255 (1933); Cement from the 
Southwe.t to the South, 195 I, C. C. 396 (1933); Charcoal from Michigan and 
WiSCOllllin, Z13 I, C. C. 728 (1935); Coal to Rhode Island Poinu and North 
Haven, Coon., ZI3 I, C, C. 7ff1 (1935); Coal from Indiana to lIlinoi .. Z13 
I, C. C. 725 (1935); Iron and Steel Articl .. in Illinois, ZI3 1. C. C. 797 (1935); 
Vegetable Oils from Atlantic Points, ZI3 I. C. C. 669 (1935). 

"Cabbage to Springfield, Mo, 204 1. C. C. 301 (1934). See also: Trans
continental Rat •• on Deciduou. Fruits, 204 I, C. C, 549, 553 (1934); Canned 
Goods in Southwestern Territory, 208 I, C. C. 497 (1935) ; Boxes to and from 
North Carolina, ZIl I. C, C. 117 (1935); Petroleum Prnducts from Wyo. and 
Mont., 21S I. C, C. 43 (1936), . 

11 Traffic Bureau, C, of C. v, B, " O. R. Co., 115 I. C. C, 721 (1926). 
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On the Pacific Coast, fourth-section relief on account of rail and 
water competition between Portland, Ore. and San Francisco has 
long been in force. In 1927 the railways asked a revision of existing 
rates which left rates at intermediate points at from 108 to 247 per 
cent of the rates at the terminals. The Commission decided to grant 
relief; but it ruled that rates to intermediate points could not be 
more than 100 per cent higher than terminal rates in any case. The 
details of these cases have been discussed above. 

This is probably the best example of the type of competition which 
was contemplated by Sec. 4. There is a minimum of market compe
tition, since the traffic by both rail and water begins at a common point 
and ends at a common destination. Competition is entirely carrier 
competition. IS 

The spread of surfaced highways over the United States and the 
resultant encouragement of contract and common carriers by motor 
vehicle has given rise to competitive conditions which have been most 
serious for the railroads. At this point we are interested in but one 
development which has resulted from this competition, the demand 
on the part of railroads for fourth-section relief to meet truck com
petition. As will be seen later, the motor carriers do not labor under 
fourth-section restraints. They were not subjected to any control be
fore the Act to Regulate Highway Carriers was passed. The Act it
self, while it was designed to subject motor carriers to regulation by 
the Interstate Commerce Commission, does not contain any provisions 
analogous to those of Sec. 4, applicable to ratlroads. Provisions simi
lar to Sec. 3 of the Act to Regulate Commerce do apply to common 
carriers by highway, but such provisions cannot interfere with long
and-short-haul variations where the discrimination is not unjust or 
undue. There are but few instances of unjust and undue discrimina
tion; so there will be but few instances where the motor carriers 
will be unable to discriminate against the shippers at intermediate 
points. One or two out of a vast number of instances will suffice to 
illustrate this type of competition. 

A typical case of relief involving competition between a motor 
carried and a rail carrier arose when the Nurthem Pacific Railroad 
and its affiliate, the Spokane, Portland & Seattle Railroad, sought 
permission to make a rate of 28.5 cents per hundred on petroleum 
products between Portland and Pendleton, Ore., via Pasco, Wash., 
without a corresponding reduction at intermediate points. The former 

.. Pacific Coast Fourth Section Applications, 129 L C. C. 3 (1927), 165 
I. c. C. 373 (1930), 173 I. c. C. >17 (1931), lOO I. c. C. 273 (1932). 196 
I. C. C. 29fi (1933), ~ I. c. C. 2S9 (1934). 
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rate of the O. W. R. & N. had been 54.5 cents per hundred for the 
direct route from Portland to Pendleton, a distaoce of 218 miles. 
The Northern Pacific-Spokane, Portland, & Seattle route, which 
goes out of Oregon into the state of Washington and then back into 
Oregon before reaching PendIeton, had been able to meet this rail 
rate, though the distance was 285 miles. With the advent of motor 
competition, the rate by truck and by the direct rail route of the 
O. W. R. & N. Railroad had been reduced to 28.5 cents per hundred. 
The circuitous route was granted permission to reduce its rate to 
28.5 cents per hundred, and to keep its rate to intermediate points, 
notably Kennewick and Pasco, Wash., at 31.5 cents per hundred." 

A second illustration is found in transportation conditions at 
Hershey, Pa., long a market for thousands of tons of Cuban sugar 
annually, which for many years had reached Hershey by two rail
and-water routes, one by way of Philadelphia and the other by way 
of Baltimore. Trucks later entered the field, and made a rate of 12 
cents per hundred from Philadelphia to Hershey. The Reading Rail
road was able to meet this competition by making a comparable rate. 
Railroads from Baltimore, in order to recover a portion of this busi
ness, successfully petitioned for fourth-section relief which permitted 
a rate of 12 cents from Baltimore to Hershey over the Pennsylvania, 
the Reading, and the Western Maryland, while at intermediate points 
rates remained at 14 and 16 cents per hundred respectively." 

Only in the past few years has barge-line competition become so 
insistent that railroads have felt impelled to seek relief at points 
served by both railroad and barge lines. Two outstanding groups of 
cases will illustrate. 

In 1933 railroads asked for fourth-section relief on shipments of 
commercial gasoline, kerosene, and naphtha from New Orleans and 
Baton Rouge, La. to Memphis, Tenn. and other points served by 
water carriers, to meet competition of barges operated by oil c0m

panies and by independent barge lines. The proposal of the railroads 
would set aside the so-called "dry land" rates by substituting special 
competitive rates at Memphis and other points without giving the 
same rates to intermediate points. The Commission allowed the dis-

.. Petroleum from Portland, Oregon, 186 I. C. C. 7Zl (1932). 
"Sugar to Hershey, Penn., 200 I. C. C. 757 (1934). See also: Petroleum 

Products to Wyoming Points, 211 I. C. C. 108 (1935); Sugar to Fayetteville, 
N. c., 213 I. C. C. 723 (1935) ; Automobiles and Parts to Shreveport, La, 213 
I. C. C. 638 (1935) ; Automobile to Shawnee and Oklahoma City, 213 I. C. C. 
658 (1935); Canned Goods in S. W. Territory, 208 I. C. C. 497 (1935); 
Cement from Hudson, N. Y., 186 I. C. C. 8 (1932); Soap from New England 
and Trunk Line Territory, 215 I. C. C. 368 (1936); Nolan v. A. T. 8: S. Fe Ry. 
Co., 213 I. C. C. 366, 37! (1935). . 
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crimination at Memphis, but denied it at other points where the show
ing of competition was not considered adequate. 

Commissioner Eastman, while concurring in the decision, ex
pressed his fears that such a general policy would lead to destructive 
competition and to the chaotic conditions which antedated the Act 
to Regulate Commerce." 

Five applications were filed in 1933 by railroads for fourth-sec
tion relief to meet barge and truck-barge competition on sugar from 
New Orleans to upper Mississippi destinations. In one application 
the railroads asserted that barge lines, principally the Federal Barge 
Line, operated by the Inland Waterways Corporation, owned and 
financed by the government of the United States, had carried ten 
times as much sugar as the railroads from New Orleans to northern 
destinations. The barge-line representatives urged that the granting 
of lower, competitive rates to the railroads would deal a staggering 
blow to water lines, since sugar tonnage was vital to barges while it 
was but a small item in the total tonnage of the railroads. 

The Commission found the proposed rates high enough to pay 
the cost of the service and to bring a revenue comparable to sugar 
rates from New York. Moreover, the Commission held that the rail
roads, as well as the barge lines and highway carriers, had a right 
to attempt to secure a share of the traffic. In no sense, the decision 
stated, could it be held that the law conferred upon the water car
riers a vested right to sugar traffic." 

In the Mississippi Barge Line Case, the Supreme Court upheld 
the Commission in its finding that the rates authorized would estab
lish a fair competition between the railroads and the barge lines, not
withstanding the assertions and the plea of the latter that they would 
be unable to compete under the new rates. The Court found that, 
since the Commission was duly equipped to determine such a matter, 
the Court had performed its judicial function when it bad determined 
that the Commission had a rational basis for its conclusion. By no 
method could it be established, the Court stated, that Sec. 500 meant 
that railroads must be made to keep their rates so high that they 
could not compete with water carriers. If 

In view of the definite assertion of Sec. 4 that relief shall not 

a5 Petroleum Products from New Orleans. etc.. to Meinphis, Tenn., 194 
I. C. C. 31 (1933). 

le Sugar Cas .. of 1933, 195 r. c. c. 127 (1933). See also: Paint Materials 
to Baton Rouge and New Orleans, 4, 204 I. C. C. S09 (1934); Barrel Head. 
and Sheet Steel to New Orleans, 4, 206 I. C. C. 281 (1935); Lumber from 
Clow«, FIa. 2061. C. C. 668 (1935). 

aT The Mississippi Vaney Barge Line Co. v. U. S., 29Z U. S. 282 (1933). 
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be authorized because of potential competition, not actually in exist
ence, the Commission has been forced frequently of late to decide 
whether competition in a given case is actual and compelling. It has 
been shown above that the Commission, long before the provisions of 
Sec. 4 were amended to forbid relief for potential competition, bad 
taken the stand that relief could not legally be allowed for purely 
potential competition. The principle has at times been difficult to ad
minister, for the reason that it must be determined, in given instances, 
whether competition is present or is purely potential. Railroad spokes
men have asserted that the Commission's definition of potential com
petition refuses to take account of water competition until the raU
,roads have lost a vast amount of important traffic, which they can then 
never hope to regain because of the powerful position of water car
riers in protesting the granting of relief under Sec. 4 . 

. In a recent case the Commission ruled that the possibility of in
,stalling barge service did not constitute competition which justified 
the granting of relief.·· On the other hand, the Commission later ru1ed 
that nothing in the statute indicates that an ;octual movement of the 
particular commodity by water is necessary to establish the existence 
of 'Water competition. Such a movement; or absence of movement, 
merely shows whether or not the water carrier has been successful 
in obtaining the competitive traffic. The essential elements of c0m

petition, the Commission held. are all present when a going water 
carrier has made a bo .... fide offer to perform competitive service and 
is ready. willing, and able to carry the traffic if the offer is accepted, 
particularly if every facility for the performance of that service is at 
hand," 

However, before the competition shall be held compelling, the 
railroad must do more than show that rates have been quoted. It 
must produce persuasive evidence that applicant railroads cannot 
obtain. and hold, a fair share of the available traffic under the c0m

petitive rate then in existence. This would reqnire. a comparison of 
the advantages to shippers of the two types of service, as well as a 
comparison of the two rate levels." Railroad spokesmen might reply 
that the only real evidence would be the actuaI loss of tonnage. Other 
evidence may be theoretically possible, but practically unusable. 

In the cases discussed above, involving a variety of competitive 

I. Gasoline to Cordova and Jasper, Ala., 206 I. C. C. 521, SZ4 (1935). 
I. Rag. and Paper to Newark, N. Y~ 208 I. C. C. m (1935); Gasoline to 

Greenvm •• Miss. 215 I. C. C. S02 (1936) • 
.. Red Arsenic from New York and Wa......, N. Y •• 203 I. C. C. 215, 

217 (1934). 
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problems, the Commission seems gradually to have evolved a fairly 
definite group of principles, to which it adheres with considerable 
consistency. However, it sbould be noted that the applications cover 
matters which are largely local in nature, or which ·are of minor im-' 
portance to both railroads and water carriers. The reader no doubt 
has speculated whether cases involving broader areas, or questions of 
major importance to both railroads and water carriers, will show the 
same definiteness and the same consistency on the part of the Com
mission. In the chapters which follow such cases will be examined to 
see whether the Commission's decisions are in line with those out
lined above. 



CHAPTl!a VIII 

PRESStj'RE GROUPS AND TRANSCONTINENTAL 
COMPETITION 

I N a study of long-and-short-haul administration. the transconti
nental cases cannot be treated casually. Unlike most of the tens 

of thousands of ordinary cases which involve only minor local inter
ests. the transcontinental cases involve the vital interests of every 
important industrial. commercial. or transportation group in the Unit
ed States. The decisions of the Commission in these cases determine 
the well-being of whole groups and whole areas to an extent that can 
be matched only by the laws of Congress itself. 

The importance of Commission decisions in these cases is indi
cated by the feverish activities of interested groups. which. with the 
manner and technique of lobbyists. come before the Commission to 
testify in these cases just as they do before committees of Congress 
to oppose or support transportation legislation. When the bulky tes
titpony is analyzed. no student can doubt that in some way every 
locality and every interest in the United States. north. south. east. 
and west. are affected by the issues.' 

A brief survey of the situation will indicate some of the major 
interests affected by the applications. First of all. there are the trans
continental rail roads which face financial problems as a result of the 
loss of business to water-carrier competitors. They have maintained. 
and the Commission has admitted. that the railroads of the West are 
not financially in a position to lose. without serious effects. a vast 
amount of their long-haul traffic to water carners. Moreover. the 
transcontinental carriers must be recognized. not as mere business 
enterprises. but as vital parts of the national system which it was 
the purpose of Congress. as stated in the Transportation Act of 1920, 
to develop. In the cases reviewed above. short and relatively unim
portant railroads in the South and railway carners in New England 
and other parts of the country were given special treatment. Trans
continental railways maintain that their welfare is not less important. 
since the railroads of half a continent are involved. 

174 I. C. C. 48 (1922) ; 107 I. C. C. 421 (1926); 209 I. C. C. 549 (1935). 
Senate H ..... ing •• S. 2327, 68th Cong., Ist Sess. (1924); House Hoarings. S. 
2327. 68th Cong., 2nd Se ... (1925); Senate Hearing., S. 515. 69th Cong., 1st 
5 .... (1926); Senate H<arings, S. 563, 71st Cong., 2nd Sos .. (1930); House 
Hearings, H. R. 3263 (Pettengill Bill), 74th Cong., 1st Sess. (1935); S ..... t. 
Hearings, H. R. 3263, 74th Cong., 2nd Sess. (1936); Hous. Hearing .. H. R. 
1668 (second Pettengi!l Bill), 75th Cong., 1st Sess. (1937). 

[78] 
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For a study of this problem it is difficult to secure necessary data 
concerning competitive traffic and rates of the water carriers. Rec
ords essential to such a study are not kept, and reports are not made. 
It is possible to get a fairly accurate estimate of the strictly inter
coastal traffic, and to segregate this into competitive and noncompet
itive classes. However, part of the traffic that might be classed as com
petitive because its value is high enough to permit rail transportation 
might not actually be competitive because of conditions surrounding 
production. It is also true that part of the traffic listed as foreign 
might actually be intercoastal. The cargoes of intercoastal ships which 
touch at foreign ports, such as Havana, Kingston, Vera Cruz, Van
couver, etc., would not appear in Panama CaoaI records as domestic, 
hence competitive, tonnage. Moreover, portions of the traffic properly 
classed as foreign may be more or less competitive, if, for example, 
it is shipped to foreign countries by water from Atlantic ports, when 
it might have been shipped by rail to Pacific ports and thence to for
eign destinations. 

The Commission, in dealing with transcontinental problems, has 
been forced to depend upon assumptions or estimates made by in
terested parties. No governmental agency has ever been set up to 
secure data of this kind, and there is evidence that water carriers 
would not welcome such an agency. As the matter now stands, ship
ping interests are apparently as much in the dark about facts concern
ing the tonnage and rates of water carriers as are the railroads. Con
gress, which usually exhibits a passion for statistics, appears here to 
have studiously avoided any requirement for facts and figures. 

It was definitely charged by a witoess during the Senate hearings 
on the Pettengill Bill that railroads possessed secret information con
cerning intercoastal tonnage and rates through an agreement with 
the Treasury Department which admitted them to shipping manifests 
at San Francisco, a divulgence of information strictly against the law. 
If this were true, the rail roads would have information not only 
concerning the tonnage but also concerning the actual rates charged. 
But no evidence was presented, apart from the allegation of this wit
ness, that railroad agencies have, or have used, such information.' 

Though actual figures are meager, it is certain that the volume of 
traffic involved is very large. In an article published some years ago. 
the author pointed out that the competitive tonnage moving through 
the Panama CaoaI in intercoastal trade in 1924 would, if carried by 

• I_ph I· Geary in S ..... te Hearings, H. R. 3263, 74th Cong., 2nd S .... 
(1936), pp. 551-2. 
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transcontinental railroads, have amounted to 11,000,000,000 ton 
miles.' This ton mileage, if correct, would have been greater than the 
traffic of any western carrier for that year except the Santa Fe and 
the Chicago, Milwaukee, and St. Paul systems. The Panama Canal 
and the water carriers are the equivalent of another transcontinental 
railroad. The cana1 was constructed and water carriage established 
after the last transcontinental railroad was built. If, as is sometimes 
alleged, there has been an unnecessary duplication of transportation 
facilities to the West Coast, water transportation may be said to have 
duplicated existing transportation facilities.' 

According to canal reports the competitive tonnage for 1929 Wa!j 

over 7,000,000 tons. By this method of computation, the ton-mileage 
equivalent would be over 14,000,000,000 ton miles, an important 
item to the roads which span the sparsely populated and undeveloped 
territory of the mountain states. The problem of the railroads in 
''bridging'' this unprofitable area is made more diflicuit by the di
version of nearly enough tonnage, expressed in ton miles, to support 
in 1929 two great transcontinental railroads like the Great Northern 
and the N orthem Pacific. 

"In sharp contrast to this analysis is the assertion of opponents of 
fourth-section relief in the West that the few million tons carried by 
the water carriers is "not a drop in the bucket" compared to the hun
dreds of millions of tons carried by western railroads. The matter of 
ton miles seems to have been neglected until recently. In 1936 it re
ceived some recognition in the House and Senate hearings on the 
Pettengill Bill and related measures. But most of the references are 
hazy and uncertain. 

The testimony of opponents of fourth-section relief shows clearly 
an attempt to prove that even the ton-mile analysis would indicate that 
the competitive water traffic would be of minor importance to the 
western railroads if they could secure it an. The misleading nature of 
much of this testimony is illustrated by the use made of a letter from 
Director Max O. Lorem of the Bureau of Statistics of the Interstate 
Commerce Commission in the testimony of Frank Lyon in opposition 
to the Pettengill Bill of 1935. The letter purported to be an answer 
to a telephone inquiry from Johnston B. Campbell as to the probable 
ton miles and probable revenue which would accrue to western rail· 

• CaIvin Crumbaker, "The Panama Cana1 and the Weat," JIXII'1IlJl of B_ 
M'S, vol. 2 (April 2, 1929), p. 156 ff. It was estimated that the competitive too
nage for 1924 was a little over 5,000,000 tons, and that the haul, if made by 
railroads, would have averaged at 1east 2,000 mi1es for each ton carried. 

• Ibid., p. 158. . 
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roads if they succeeded in taking from water carriers all of the 4,000,-
000 tons of competitive freight alleged to have been carried through 
the canal in 1934. To arrive at the number of ton miles which would 
result from a haul of 4,000,000, Dr. Lorenz multiplied this figure by 
the average distance a ton is carried on all railroads of the United 
States. 342 miles. The result was an insiguificant amount, 1,368,-
000,000 ton miles. To determine the revenue involved. he multiplied 
the ton miles by the average rate on all freight carried in the 
United States, one cent per ton mile. The result was another insig
nificant amount, $13,680,000. Dr. Lorenz then clinched the matter. as 
far as Mr. Campbell's purposes were concerned, by contrasting these 
insignificant amounts with the total ton miles and the total revenues, 
respectively, of all roads." 

Mr. Campbell appears to have intended to inqnire concerning the 
prohable number of ton miles which would have accrued to certain 
western railroads had they carried the entire 4,000,000 tons of com
petitive freight which went through the Panama Canal in 1934 ; 
the prohable revenues which would have accrued to these railroads 
for carrying this traffic; and the relative importance of this traffic and 

• Tbis letter wiU be found on Po 646 of the printed report of the House 
hearings on H. R. 3263 and related bills. Mr. Lyon appeared for certain inter
coastal carriers. The text of the letter is as follows: . 

Hen. Johnston B. Campbell, 
Southern Building, 
Washington, D. C. 

Dear Mr. Campbell: 

Interstate Commerce Commission, 
Bureau of Statistics, 
Washington, June 1&, 1935. 

In reply to your inquiry by ~lephone, the following computatinns have 
been made: 

You ask what 4.000,000 tons of miscellaneous freight said to have been 
moved through the Panama Canal in 1934, intercoastal, exclusive of oil and 
lumber, would amount to in ton-miles and freight revenue if carried all rail. 

If we apply to the 4,000,000 tons the average haul of all freight on classes 
I, H, and III railways in the United Sta~, considered as one system, which 
was approximately 342 miles, we get 1,368,000,000 ton~miles. At an approximate 
ton-mile revenue of 1 cent per ton-mile. the freight revenue would be $13,-
680,000. In 1933 the freight revenue of these railways was $2,528,968,000. The 
ton-miles carrind by them in that year amounted to 250,651,190,000. For 1934, 
freight revenue of class I railways only was $2,631,490,319, compared with 
$2,491,330,028 for the class I roads in 1933. 

The number of revenue ton-miles in 1934 of class I railways only was 
269,005,993.000. 

Very truly yours, 
Lorenz, Director 
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revenue when compared to total existing traffic and revenue of the 
western railroads. 

If Mr. Campbell wished an estimate of the possible increase in 
ton miles the 4,000,000 tons of intercoastal freight would have made 
for railroad carriers, manifestly Director Lorenz did not give it to 
him. It would be impossible to have an average transcontinental haul 
of 342 miles unless one makes the preposterous assumption that tbe 
traffic was all between coast termini and points 342 miles away, in 
western Arizona and Nevada and in eastern Wasbington and Oregon. 
The fact is that the shortest possible haul would have been to or 
from the eastern base of the Rockies; most hauls would probably have 
been to or from Chicago; some would have been to or from trunk
line territory. The application of the average haul of all traffic in 
the United States, 342 miles, must have seemed ridiculous to Mr. 
Campbell, who for several years was a member of the Interstate 
Commerce Commission. Clearly enough, the shortest possible haul 
would have been at least three times the length assumed by Director 
Lorenz and the longest possible haul would have been nearly ten times 
his estimate; and experience seems to justify the assumption that the 
typical baul would have been approximately six times the figure used 
by Mr. Lorenz. If so, the ton-mile figure should have been approxi
mately 8,000,000,000 instead of 1,368,000,000, as estimated by Direc
tor Lorenz. The importance of the traffic to western railroads would 
appear to be many times as great as Director Lorenz' answer would 
indicate. 

By the same token, the estimate of revenue to be collected is like
wise misleading. Clearly, one cent per ton mile would result in a rev
enue nearer $80,000,000 tban $13.690,000. The revenue might, bow
ever, have been less than $80,000,000, since the rate would probably 
have been lower than one cent per ton mile, as shown by the schedule 
of rates proposed in the transcontinental applications of 1924." Even 
if all the freigbt had been carried west on the lowest rate proposed, 
$14.286 per ton, the revenue received from the 4,000,000 tons would 
have been approximately $57,000,000. Even this sum differs con
siderably from the $13,680,000 estimated by Director Lorenz. 

There is still another reason why the statement of Director Lo-

• Reduced Rates to Pacific Terminal. 107 I. C. C. 421. 431 (1926). Carriers 
proposed to establish rates to Pacific terminals as follows: 
40,000 minimum car. -.-... - .. - ... - .... _ .. ____ .. __ ... $1.00 per hundred pounds 
50,000 ., n __ ••. _ •.• _ ... ~._ .. _ .. __ ._ ... ___ •.. 0.90 IJ .. N 

60,000 u " __ ••. _._. ___ . ___ .• _ ••• __ .••• __ •••• 0.75" n " 
80,000 » "_._ .. _ ... _. __ ....... _ .. _ •• __ •• 0.7143 .. .n " 
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rem does not fit the particular case which Mr. Campbell attempted 
to cover. To arrive at figures for the total revenue and total ton miles 
of western railroads for purposes of comparison, it is unreasonable 
to include all of the railroads which have been placed by the Inter
state Commerce Commission in the western classification district. 
Such a district includes the Missippi Valley roads, the great south
western roads, the combelt roads, and the northwestern roads. Some 
of these railroads are not at all affected by the traffic here being dis
cussed, some of them are slightly affected, and some of them haul 
to gulf points and so are actually competitors of the western roads.T 

For a really significant comparison, the possible ton miles of com
petitive traffic and the possible revenue from it should be compared 
to the traffic and revenues of the railroads which actually reach tide
water (though the traffic would not be restricted entirely to these 
carriers, even though it moved to the Pacific Coast entirely by rail). 
If the ton miles of these roads and the revenues earned by them in 
1934 are considered, it will appear that the competitive tonnage would 
constitute a very substantial addition to the total, instead of the frac
tion of one per cent indicated by the figures of Director Lorenz.' 

It is one thing to add $13,680,000 to a total revenue actually re
ceived by all class I railroads of $2,631,490,000. It is quite a different 
thing to add $80,000,000 to the meager $493,006,601 received by the 
tidewater railroads in 1934. It is the difference between adding 0.5 
per cent and adding nearly 18 per cent. It is one thing to add 1,368,-
000,000 ton miles of traffic to a total already received of 269,005,-
993,000 ton miles; it is quite a different thing to add 8,000,000,000 
ton miles to the 45,807,318,383 carried by the tidewater roads in 1934 
-the difference between adding less than 0.5 per cent and adding be-

T Calvin Crumbaker. ''The Panama Canal and the West," '_I of Ba.ri
...... vol. 2 (April 2, 1929), p. 155. 

'Ibid., p. 156. Stati.rrics of Railways;" tlu! Umted Stat.s (1934), at the 
pages indicated, gives the following data for the so-called tidewater roads: 

F,eigItlO~g r ... MilesR __ 
Railrood R_s Freight 
A T. & S. Fe ---$104,720,632 (p. 98) 9,351,567.968 (p. 107) 
Northern Pacific __ . ___ . __ . 43,205,825 (p. 99) 3.939,247.066 (p.107) 
Great Northern . ___ . ___ . 60.348,273 (p. 99) 6.137,693.978 (p. 107) 
C. M. St. P. & P. _______ 73.382,543 (p. 98) 7,540,899,349 (p. 106) 
So. Pae. (including s. s. lines)_ 85,757,493 (p.ll6) 7.632.638,126 (p.I24) 
Union Pacific ____ .___ 65,159.406 (p.117) 5,987.442.057 (p. 125) 
O. W. R & N. _______ 12,395,745 (p. 99) 897,920,288 (p.107) 
L. A. & S. 1._. __ . _____ .__ 13.311.301 (p.117) 1.048,741.657 (p.I25) 
Oregoo Short Line ____ . __ • 18.660.667 (p.ll7) 1,488.823.357 (p.I25) 
Western Pacific ._____ 11,292.542 (p.1I1) 1,293.669,670 (p.I25) 
S. P. & S._._.____ 4,772,146 (p. 99) 488,674.866 (p.I07) 

Totals. all tid.water roads.-.$493.006,601 45,807,318).82 ton miles 
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tween 17 and 18 per cent. If the facts Mr. Lorenz submitted to Mr. 
CampbeU were really significant, it might properly be said that the 
competitive traffic i. "but a drop in the bucket." But, with facts as they 
actually are, it is proper to say that this traffic is vital to those portions of 
the western network which must bear the brunt of competition! 

As pointed out above, the kind of information here discussed 
cannot be secured with any accuracy. Consequently, the question pro
pounded by Mr. Campbe\l cannot be answered accurately, and one 
cannot believe that Director Lorenzunderstood that he was giving 
such an answer. It seems more probable that Mr. Campbell undertook 
to distort a general statement of Director Lorenz into one which would 
support him in his opposition to the Pettengill Bill, the controversial 
matter in which he at the time had a political interest. 

What is said here about the importance of the western railroads 
and their problems need not be constroed as an argument that exist
ing laws ought to be violated to provide for the financial need of 
these roads. Congress, in providing for an adequate national trans
portation system, authorized the Commission. to permit practices to 
this end which would be illegal if carried out without such permission. 
The" railroads have urged that relief is not only legal but mandatory 
upon the Commission, in order that the railways of the area may 
he developed by all lawful means, because of their importance in the 
national system. 

Another interest vitally concerned with relief is the great Middle 
West, which had come to look to tbe Pacific Coast for a market for 
its products. One result of inflated prices during the World War 
was a raise in railroad rates from the Middle West to all of its mar
kets, and one result of the opening of the Panama Ca,nal was a low
ering of water rates from the Atlantic to the Pacific Coast, via the 
Panama Canal. The loss of market opportunities to the Middle West 
was shown by a study made by the Department of Commerce in 1926, 
which compared the freight rates on a ton of steel goods, such as 
harvesters, plows, harrows, etc., from the Atlantic Coast to the Pa
cific Coast and from Chicago to the Pacific Coast before and after 
the World War. Before the canal was put into operation in 1914, 
New York was 1904 cents per ton away from San Francisco. In 
1926, because of favorable canal rates, though there had been no ap
preciable change in ocean rates as a whole, it was but 1680 cents away. 

~ This di,!=sion ~ '!"l assume that the railroods could, or should, 
regam the entire CompetItive intercoastal tonnage here discussed. I wish merely 
to point out the significan~ of water competition and to indicate the seriousness 
of losses al ..... dy realized by rail carriers. 
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Before the war, Chicago was 2610 cents per ton away from San 
Francisco; in 1926, because of increased rail rates, it was 2946 cents 
away. 

Chicago's raise of rates has a double explanation. (1) In 1918, 
during the period of government operation of the railroads, relief 
under Sec. 4 was withdrawn and rates to the Pacific Coast were raised 
to the level of rates at intennediate points; (2) the general level of 
railroad freight rates on shipments to all parts of the United States were 
raised during and following the war. Chicago, according to the cal
culation, had moved 336 cents per ton farther away from the Pacific 
Coast, while New York had moved 224 cents closer!· That Chicago's 
relative disadvantage was not greater in 1926 was in part due to the 
fact that in 1923 the transcontinental railroads voluntarily lowered 
rates on certain competitive commodities by amounts running as high 
as 35 cents per hundred or $7.00 per ton." 

Hearings before the House and Senate committees on the several 
Goading bills, which had as their purpose the prohibition of all relief 
at the Pacific Coast, were replete with testimony of the adverse effects 
of the existing rate situation on the business of the Middle West. 
There was testimony that a great relocation of population and indus
try was in progress in the Middle West as a result of these rates to 
the Pacific Coast. 

It goes without saying that the Atlantic Coast manufacturers, en
joying the advantages of a cheaper ·competitive route, are benefited 
by a situation so adverse to the Middle West. Statistics of transpor
tation by water show that an increasing portion of the Pacific Coast 
trade now comes from the Atlantic seaboard. Naturally an allowance 
of relief under Sec. 4 which would relieve middle western interests 
would be adverse to interests on the Atlantic Coast. 

On the Pacific Coast it is possible to distinguish several classes of 
interests on the basis of their reaction toward fourth-section relief. 
There is the jobber interest, which is now able to secure goods on the 
Atlantic Coast, ship them by the lower water rate to the Pacific Coast, 
and undersell jobbers of the intennountain region. Coast jobbers 
faver relief on account of the advantages which would accrue to them 
as a result of the competition of the Middle West and Atlantic Coast 
markets for this business. 

ID Calvin Crumbaker. ''The Panama Canal and the West." 1_ of Busi
""IS, veL 2 (April 2, 1929), Po 139. SI. Lawrence Waterway Project, Sea. Doe. 
No. 183. 69th Cong .• Zod Sess. (1927). p.2. 

11 W. P. Kenney in Senate Hearing •• S. 2327, 68th Cong., 1st Sess. (1924). 
Po 575; Reduced Commod. Rates to Pae. Coast Term., 88 I. C. C. 512, 514 
(1924) ; Couunod. Rates to he. Coast Term., 107 I. C. C. 421, 437 (1926). 
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In a second group are Pacific Coast manufacturers of articles af
fected by the competition of eastern producers. They naturally op
pose relief which will bring the middle western producers actively 
into competition with them. They would also favor methods which 
would raise the costs of transportation by water to the Pacific Coast. 
A third group consists of producers of goods which must be shipped 
from the Pacific Coast to other sections for sale. These producers 
have actively supported relief for the railroads, on the ground that 
their rates will be more advantageous if the railroads can secure any 
financial advantage from the competitive business. It will also insure 
their car supply, they say, by furnishing a load for the equipment on 
the westward hanI. We shonId include in this group of producers the 
vast number of fruit raisers from the Canadian border to Mexico, 
manufacturers of lumber and lumber products, manufacturers of 
grain products, producers of potatoes and vegetables, and producers 
of livestock and of grains. 

Another important group on the Pacific Coast which will be aided 
by relief is composed of merchants wbo aspire to develop extensive 
foreign trade with the Orient. Because of high transportation rates, 
they find the Middle West cut off as a source of supply; consequently 
they must supply their stocks from the Atlantic seaboard in order 
to compete with merchants on the Atlantic in the matter of price. 
But the costs of transshipment, etc. are such that the Oriental trade 
can be more cheaply supplied directly from the producers at the At
lantic seaboard through the canal. Records of the Panama Canal for 
several years showed that, of the total export business of the UnIted 
States to the Far East and to Austra1asia, the percentage which orig
inated on the East Coast and went west by way of the canal was in 
general on the increase. . 

It is not easy to secure the data to prove the extent to which 
Pacific ports are affected in their foreign-trade relationships by the 
Panama Canal; but it is commonly conceded that such business is 
handicapped seriously by the low rates of water carriers and the 
higher rail rates from the Middle West. An officer of the Northern 
Pacific Railroad is authority for the statement that, while the volume 
of business with the Orient in goods produced in the eastern part 
of the United States "has greatly increased, the movement by way of 
Pacific ports is actually less than it was twenty years ago."" 

The producers of copper, wheat, livestock, and lumber of the in
termountain area are interested in low rates for shipping their prod-

It J. G. Woodworth, Th< P_ Canal (l924), p. s. 



PRESSURE GROUPS AND COMPETITION 87 

ucts out of the terntory. In the fourth-section cases, relief was sup
ported by many of these interests, notwithstanding the bitter fight 
waged by the jobber interests of the same territory to prevent relief. 
Freight is a cost of production of all products which must be shipped 
from the area of production and sold on an organized market. 

The jobbers located in intermountain territory, who must pay 
higber rates on their stocks of goods than Pacific Coast competitors, 
made up an important group adversely affected by the lower water 
rates. The intermountain jobbers have always bitterly opposed relief 
on hauls to the Pacific, though the railroads maintained and the Com
mission, in general, has admitted that relief was not the cause of 
their disadvantages. The low rate on water shipments to the coast was 
the source of the trouble; to deny railroads the right to meet the 
water rates would not help the intermountain area. Advantages might 
come to the intermountain jobbers, however,' if they were able, by 
obstructing relief on rates to the coast, to force the railroads to cut 
their rates at intermediate points to the level of the water 'rates. This 
has been described as an effort to force the railroads to "dig a sea 
cana1" from the coast to intermediate points such as Spokane and 
Salt Lake City. In this way, and in no other way, can jobbers of the 
interior points find relief from coast competition. 

Two other groups are affected by relief to' transcontinental car
riers. Railroads serving the eastern and southern sections of the 
United States make up one group and water carriers using the canal 
the other. The greater part of the goods manufactured at, or shipped 
through, an Atlantic or Gulf port originates in the interior, either 
as raw material or as finished product; hence there is generally a rail 
haul to tidewater on most goods which are shipped to the Pacific 
Coast by water. This is true of goods which originate in eastern 
United States and which are shipped through north Atlantic ports, 
and of goods which originate in south Atlantic and Gulf regions. 
Naturally these railroad interests win be adversely affected by any 
rate adjustment which could benefit the producer of the Middle West 
and the transcontinental railroads. 

The water carriers using the cana1 will stand to lose heavily, if 
railroads are given rates which will allow them to compete with water 
routes. 

Water-carrier tonnage has had a phenomenal growth since the 
World War. Many ships have been available at reduced prices, and 
rate adjustments have been particularly favorable to water carriers. 
Attention has been called to the fact that tolls charged for passage 
through the canal do not bear proper relation to the actual cost of 
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supplying the service.lO·No taxes are paid on the canal investment of 
nearly $400,000,000 (the railroad. of the country, as a whole, pay 
6 per cent to 8 per cent of their gross revenues as taxes); canal ac
counting does not include interest on the investment at the rate paid 
by railroads; the canal does not provide adequate reserves to cover 
depreciation and dangers of extraordinary damage.or. destruction by 
earthquake, etc. Unless all such items are covered. the cost of the 
service is not being paid by the user." If all costs of the type borne 
by the railroads were added to the costs to the canal and charged to 
the shippers through higher toll charges. between $25,000,000 and 
$30,000,000 more per year would have to be paid by shippers, and the 
vast paper profit claimed for the canal since its opening would be re
duced materially." 

The United States Shipping Board took note of this situation in 
its annual report for 1929, and noted that the railroad. and midwest 
cities were interested in having canal tolls increased, hoping thereby 
to lessen the advantage of water traffic.tO It might well have been 
added that an increase in canal tolls would afford complete relief to 
jobbers of the intermountain district. 

It has a1so been charged that ships passing through the canal in 
intercoastal service have in some cases been bought from the govern
ment at prices far below their cost and their value. Rear Admiral Em
ory Land. chairman of the Maritime Commission, said in an address 
in 1939 that the war-built fleet was sold at an aVer3ge price of $20.98 
per ton as against a construction cost of approximately $200 per ton.17 
An interesting report on the status of the accounts of the Shipping 
Board, made in 1929 by the Comptroller General of the United 
States, contains this statement: 

It appears from the audit that in certain cases ships were sold at exceed
ingly low prices, compared to their construction costa; that a successful bidder 
was granted terms materially advantag-. to bim, wbich terms were _ 
announced in the advertisement for bids; that ships wo", sold to irresponsible 
companies, who evidently would Dot or could _ meet their obligations DDder 
the contract, which failure resulted in losses to the United States; and that in 
some cases one year aud more elapsed between the date of sale aud lb. date of 
making final return. for th. proceeds.a 

,. Calvin Crum&aker, "The Panama Cana! aud the West," J.......m of B ..... 
MSS, vol. 2 (April 2, 1929), p. IM. 

.. Ibid., p. 167 • 

.. Ibid., p. 167. 
1. Aunual Report, U. S. Shipping Board (1929), p. 32. 
IT U. S. Maritime Commission, P. R. 319, Mar. 23, 1939 • 
.. Report of the Comptroller c-raJ of the U. S., H. R. Doe. No. 111, 

1lst Cong., ht Sou. (1929), p. 12. 
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As an example, the Comptroller set forth· the record of one sale. 
Three hundred twenty-one vessels were sold. The construction cost 
was $408,062,898.58; the sale price was $43,962,308.00, a little over 
10 per cent of the construction cost; the actual cash received by the 
Shipping Board Was $15,413,919.54'" 

The government's policy of charging less than the full cost of 
transit through the canal and of selling vessels at less than their value 
is in reality a policy of subsidizing the canal carriers as competitors 
of the western railroads. To say the least, there is little consistency 
between this policy and the mandate of the Transportation Act of 
1920 that an adequate national system be developed, including full 
development of both railroads and water carriers. 

Enough has heen said to indicate the intense interest of various 
widely diversified interests in fourth-section relief on the transconti
nental railroads. It is now desirable to recall here that, since 1916, 
railroads have not been permitted to make rates which vary from the 
provisions of Sec. 4. In that year, the Commission, finding that water 
competition was no longer important, directed that ail rates be read
justed to eliminate long-and-short-haul variations. There was nothing 
in the order to indicate that the principle upon which relief had long 
been granted had been abandoned by the Commission as far as future 
cases involving transcontinental carriers were' concerned. In fact 
the reverse was true. It was stated that transcontinental carriers might 
bring the matter to the attention of the Commission "for such dispo
sition as the circuinstances may justify." 

The transcontinental carriers did not voluntariJy abandon relief 
but were directed to do so by the Commission. As a matter of fact 
the order was suspended until 1918, when it became final. The Inter
mediate Rate Association then began proceedings against the director 
general to force a stepping up of rates from the East to the West, so 
that coast points would have higher rates from the East than the in
termediate points. Whether this was a bo .... fide attempt to readjust 
rates or an attempt to block any future application of the railroads 
for relief is, of course, a matter of conjecture. The Commission denied 
the association's application on the ground that water competition 
seemed about to begin with renewed vigor· and that rate schedules 
then existing were not an improper adjustment." 

Applications for relief since 1921 have been made in this setting. 
All discrimination had been withdrawn at the insistence of the Com
mission. The burden of proof has been heavy upon the railroads to 

1< Ibid., p. 13. 
oo Intermediate Rate AJaodation v. Di<. G ..... 61 L C. C. 2Z6 (1921). 
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support their contentions that its return was legitimate. Powerful eco
nomic and political interests which would he injured by relief have 
presented a formidable opposition, based not so much upon the law 
as upon their own economic interests and desires. The energetic cam
paigns of the transcontinental railroads have been based similarly 
upon the needs and interests of the railroads and of the geographic 
areas they serve, rather than upon the law covering the matter. The 
Commission, which usually does nothing more than administer the 
provisions of existing law, has found itself, in the transcontinental 
cases, forced to give consideration to the sellish interests and desires 
of conllicting parties as well as to rights under existing law. This 
will appear as the transcontinental cases are analyzed in the chapter 
which follows. 



CRA1'TItRIX 

DENIAL OF RELIEF TO TRANSCONTINENTAL 
RAILROADS 

I N 1921 the transcontinental railroads made their first postwar ap
plication for permission to re-establish rates to and from the Pacific 

ports of call to eastern defined territory which would be less than the 
rates to intermediate points. They based their application on renewed 
competition of water carriers through the Panama Canal. The inter
mediate territory included such cities as: Spokane, Wash.; Salt Lake 
City, Utah; Phoenix, Ariz.; Reno, Nev.; etc. The territory of origin 
in the East ranged from New York to the foot of the Rocky Moun
tains on certain commodities. The proposal to reduce the rates was 
grounded on the low rates by steamship lines from the Atlantic and 
Gulf ports and upon the movement of a substantial volume of traffic 
over the water routes. The Southern Pacific joined in the application 
and asked for water-and-rail rates from New York by its steamship 
lines to Galveston and its Sunset Route from Galveston to the Pa
cific Coast. 

This application received careful consideration by the Commission, 
and its decision may be interpreted as setting forth the factors which 
in the future would govern the Commission in similar transcontinental 
applications. 

The record before the Commission showed that, for some time 
before the filing date and before the hearings, traffic destined for the 
coast 

bad been moving by water in heavy volume. Competition was keener and water 
service more efficient than at any time before the war. The rail lines and the 
water lines. respectively. upon request furnished statements of the tonnage 
moved from the defined. territories to the Pacific coast during June, July, and 
August 1921. These statements show that considerably more than balf of the 
traffic in most all the commodities involved were shipped by water. As to some 
commodities the movement was nearly all by water. All but a small portion of 
the wat~~borne traffic originated in and east of the Buffalo-Pittsburgh territory, 
indicating that the Pacifi<: coast interests were making their purchases in that 

. part of the East which is tributary to the water lines and from which theY can 
secure low rates. ... 1. 

Lower rates were proposed only on commodities· subject to the 
most severe competition. The proposed rates were not the same as 
port-ta-port water rates. Water carriage entails certain incidental 

1 Transcontinental Cases of 1922, 74 I. C. C.48, 53 (1922). 
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charges as insurance (.5 to 5.5 cents per hundred), wharfage, taUs, 
unloading charges, which were not incurred in the case of rail ship
ments.' Besides the incidental charges, there are other disadvantages 
of water transportation, such as slower service, transshipment at 
ports, irregular ship movements, special requirements as to marking, 
packing, etc. There is possibility of damages from changes in atmos
pheric conditions, from the rolling of the ship, and from mixing car
goes. In shipment by water, fancy labels may be scratched, boxes 
broken, cans bent, linoleum chafed, sheet iron crumpled, plates dented, 
bars bent, and steam radiators cracked. As a general rule, it would 
require a water rate of 10 to 25 cents per hundred lower than the rail 
rate to make equality of conditions, though for iron and steel articles 
the rate conld be more nearly the same. 

In 1922 there was no legislation conferring authority to regulate 
the actual rates of water carriers in intercoastal trade. There was a 
general requirement governing the filing and the modification of max
imum rates but nothing at all as to minimum rates. The Shipping Board 
was as ineffective as a regulating agency as was the Interstate C0m
merce Commission before 1906 • 

. The Shipping Act of 1916 contained provisions intended to elim
inate certain un fair practices of shipping companies. Sec. 14, for ex
ample, provided that no common carrier by water should pay rebates 
of any kind to any shipper, should use any "fighting ship" against a 
competitor (either separately or in conjunction with any other car
rier), or should attempt to discriminate against shippers for using a 
competitor's service for any reason. Apparently this portion of the 
act was intended to eliminate the same sort of practices which Sec. 
2 of the Act of 1887 had prohibited among railroad •. 

Sec. 16 of the Shipping Act contained a prohibition against dis
crimination which made it unlawful for any common carrier by water 
to give any undue preference or advantage to any particular locality, 
kind of traffic, or person, or to interfere undnly with competition. 

Sec. 15 of the Shipping Act required that conference agreements 
must be filed with the Shipping Board. It was stated in 1929 that there 
have been but few complaints of violation of the sections relating to 
rebating and agreements, which would seem to indicate the absence 
of agreements, oral or otherwise. in violation of the sections here 
named.' 

• ll>id., p. 59 . 
• Arnold Kahle Henry, TII« P ..... _ C-S GIld Ill« ilst __ ol TraM 

(1929), p. 34. 
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Sec. 18 of the Shipping Act contained the Act's only provisions 
governing rates. It stipulated that rates, charges, classifications, etc., 
should be just and reasonable, that maximum tariffs should be filed 
with the Shipping Board and be open to public inspection, and that 
charges should not be increased above the maximum rates filed with
out ten days' notice to the Board. Whenever rates, fares, classifica
tions, tariffs, etc., were found to be unjust and unreasonable, the Board 
might prescribe just and reasonable fares, rates, classifications, etc. 
to be observed. These provisions, applied only to maximum charges, 
and did not in any way provide for control of rate cutting by water 
carriers in their competition with railroads. Apparently, as far as Con
gress was concerned, the railroads were considered fair "game" for 
water carriers at allY rates they might choose to make for their vari
ous hauls. The whole Act, like the Act of 1887, was marked by the im
plicit faith of Congress in competition as a regulator of rates. It shows 
little of the spirt of 1920, which mistrusts and attempts to control 
competition. 

Even with this scant provision for regulation, it is not to be as
sumed that the water carriers cooperated fully with the Shipping 
Board. As directed in the Act, they filed lists of charges which pur
ported to be their maxima. But actually, the Shil>Ping Board found 
after a lengthy investigation in 1926, the tariffs filed were not true 
maxima in any sense. One of the schedules purporting to be a sched
ule of maximum rates was found to have been taken from a trans
continental rail tariff then in force.' 

The Board found that actual rates in force had been announced 
by the IntercoastaI Conference through the issuance of "Minimum 
Rate Lists," which lists were not "filed" nor "posted" within the 
meaning of the Act. Instead, shippers subscribed for the "service" 
which set forth these rates. The Shipping Board thereupon ruled that 
the rates filed were not the maxima provided for in the Act, and that 
the actual maximum rates received by the carriers as compensation 
were the maxima intended to be filed. Each carrier was directed to 
comply with the Act by filing the actual maximum rates received. 

The spread between maximum recorded rates and conference-list 
rates as set forth in the report of the Shipping Board shows that 

• I/M .• p. 35; InW"coastal Rate Investigation, Ex parte 3, decided by U. S. 
Shipping Board Nov. 4, 1926. 
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whatever protection Congress expected shippers to receive from the 
posting of maximum rates would not be realized.· 

The water carriers objected that the ruling of the Shipping Board 
would in effect make their highest charges actually collected a maxi
mum above which they could not go. except with the permission of 
the Board and upon ten days' notice. The Board ruled that this was 
the intent of the Act. The purpose of the Act appears to have been 
to protect shippers from undue raises in rates and. at the same time. 
to make possible any sort of cut that might be necessary to compete 
with rail carriers. 

Obviously. there is no way to detennine what water carriers were 
actually charging for transportation. since only maximum rates were 
filed and the actual rates might vary considerably from these maxi
mum rates. It would be difficult. if not impossible, to compare charges 
for transportation by transcontinental railroads with those of inter
coastal carriers. 

Railroads could not hope to meet the port-to-port rates of the 
water carriers. partly because water rates were so low and partly 
because they were more flexible and more easily adjusted to condi
tions than would be possible with rail rates. Consequently, they chose 
a point, Pittsburgh, which had water-and-rail rates to the Pacific 
Coast via the Atlantic ports high enough to allow railroads to meet 

• Ex parte 3. Nov. 4. 1926. A few of the most important, showing the 
discrepancies in these two lists, follow: 

Commodity 
M_Rail C.,.f.,."",List 
Filed (per_I.) &11 (perCflll.) 

W1!STBOUND Agricultural implements _____ .. __ _ 
Boots and shoes. .... _._ ....... __ .... ____ ._ .. ___ _ 
Coffee, roasted _. ___ .. _ ... __ ........ __ . __ . _____ .. . 
Cotton, bal .. _ ..... ___ . _____ ... _ .. ___ _ 
Drugs, L. C. L. ....... _ ..... _._. ______ . ___ .. _ 
Ftour~ in bags._ .. ___ ._. __ . ___ ... __ .. _. __ _ 
Machinery ____ ... _... _ 
Paper, print _._ ... _ ... ___ ... _.~._ ....... __ .. _._ .. _ 
Roofing material ... ___ ._ .. _ .... _____ .. _. __ 
Tobacco, unmanofactured _ .. ____ _ 

EAsTBOUND 
Beans, dried _ ... _ ... __ ... _ ................ _ ....... _._ .. __ ..• 
Canned goods .. _ ... __ .. _ ... _. __ ._ ........ _ .. _. 
Drugs, L. C. L .... __ ._. __ . __ ... _ ........ _._ .. __ 
Flour, in bags_ ...... __ ._ ...... ___ ._ .. __ .... ___ _ 
Fruit, dried _ ... _ ... ___ ._ ... _~ ...... ___ ...... __ .... _ 
Hides. dry __ ........ __ .. _ ... __ ... _ ...... _ ....... __ _ 
Leath .... L. C. L .. _._ ......... _ .. _ .. ____ .. _._ 
Nuts, in bag .. _ .•..• ___ ••. _ ...•.. _ .•• _ .. __ ..... _ •..•.. 
Stone, marble, onyx. rough.._ ...... _._ .. _._ .... . 
Wool in grease, L. C. L. ... _ ... _ .. ___ .. _. __ .. ... 

$3.065 
5.735 
2.42 
2.00 
4.165 
1.14 
3.20 
l.9Z 
l.9Z 
3.0SS 

l.42 
1.205 
4.165 
l.iS 
1.835 
2.165 
2.0SS 
2.335 
1.15 
1.665 

$ .75 
2.00 
1.00 
.75 

l.00 
.50 

1.00 
.65 
.60 
.70 

.45 

.45 
1.20 
.33 
.is 

1.40 
1.00 
1.00 
.55 

1.00 
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the competition profitably. The railroads then proposed to apply 
these rates to any point of origin from the Atlantic Coast to the 
Missouri River on shipments to Pacific terminals. 

Naturally western carriers hoped that heavy traffic would originate 
in the Middle West, so they could avoid a division of rates with the 
roads to the east of Chicago. The railroads held that keeping the 
Middle West on a parity with the East would be "wholesome in its 
economic effects in that it tends to distribute manufacturing industry 
and avoid its concentration in the &st." Stated otherwise, it would 
tend to prevent the development of the country within range of the 
seaboard to the disadvantage of the interior." 

This proposal of the railroads appears to have been a tactical 
blunder, since it gave the Commission opportunity to reassert what it 
had long maintained, namely, that the purpose of such proposals was 
to encourage competitive shipments from the Middle West to the 
Pacific Coast. The preferential rate structure, according to the Com
mission, was hased upon market competition. The carriers sought to 
justify this by showing that their proposed rates would beneficially 
distribute manufacturing throughout the Middle West and Central 
West. "But this," said the Commission, "they may not do, unless it 
can be done without creating undue rate preferences.'" 

There may be some question concerning whetlier the Commission 
allowed its denial of the relief in 1922 to be dictated by the presence 
of "market competition." It certainly noted the presence of market 
competition, though it made no attempt to decide what particular 
type of market competition it was. It did say that, if the rates pro
posed would unduly and unjustly prejudice the Atlantic Coast region 
in favor of the region between Pittsburgh and the Missouri River, 
and unduly and unjustly prejudice the intermountain region in favor 
of the Padfic terminals, they would violate Sec. 3 of the Act to Regu
late Commerce. Immediately following its observations concerning 
competition of markets, it ruled that the westbound applications "on 
this record" should be denied. 

It is certainly true that competition of eastern and midwestern 
markets of origin might have been greatly affected by the rates; but 
it does not follow that the prejudice or preference would be undue 
or unjust. The fundamental reason for the application was the com
petition of railroads and water carriers under the same conditions 
which, at Montgomery, had been termed by the Commission "com-

• Transcontinental Cases, 74 I. C. C. 48, 57 (1922) . 
• Ibid. at 82. 
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petition of markets of supply." There was abundance of precedent in 
the 'decisions of the Commission and of the courts to support the 
conclusion that the prejudice and preference was neither undue nor 
unjust. The Commission certainly leaves itself open to the charge 
that it allowed its decision to be controlled by the factor of market 
competition. 

< In addition to raising the question of market competition, the 
Commission held that the application must conform to the require
-ment that rates must be "reasonably compensatory." Intermountain 
interests held that reasonable compensation shonld include operating 
expenses, interest on the funded debt, rent on equipment and joint 
facilities, taxes, and a percentage of fair return under Sec. lSa. In 
other words, the phrase was construed to change Sec. 4 into a rigid 
long-and-short-haul requirement. Certain interested state commissions 
interpreted the words to require a rate high enough to escape being 
confiscatory. The carriers insisted that ''reasonably compensatory" 
meant "out-of-pocket cost plus some profit." 

The Commission rejected the definitions of all the interested 
parties.· It had long held that the railroads might voluntarily put into 
force a rate which neither the Commission nor Congress could force 
them to put into effect. In other words, the interpretation of "com
pensatory" in a voluntary reduction by the carriers would be different 
from its interpretation in a compulsory reduction by order of the 
Commission. Hence the definitions of the intermountain interests and 
of the state commissions were rejected. But the Commission disagreed 
with the carriers' interpretation also and, in doing so, apparently 
made use of a discredited fallacy. It held that the new law meant 
more than "out-of-pocket costs plus some profit." The addition of 
Sec. 15a limited the provisions of Sec. 4. The Commission said: 

. • • it must be borne in mind that where the out-of-pocket theory is used as 
a rate basis, there is inevitably thrown upon the rest of the traffic the task of 
providing the bulk of the cot return contemplated in Section IS&. Too wide an 
extension of the out-of-pocket theory would transpose the entire burden of pro
ducing dividends and interest and meeting other fixed charges upon only a 
part of the traffic carried •• 

The ambiguity of this statement leaves the Commission open to 
charges of inconsistency or of faulty reasooing. Of course, it is not 
doubted that an unnecessary application of the out-of-pocket theory 
would place a burden upon other traffic; hut a rate of this kind. if it 
involved discrimination of any type. would he unlawful in any case 

"Ibid. at 69 • 
• Ibid. at 71. 



DENIAL OF REUEF TO TRANSCONTINENTAL ROADS 9'1 

under Secs. 1 and 3. But certainly no one would assert, least of all 
the Commission, that applying an "out-of-pocket plus some profit" 
rate to traffic which would otherwise go to water carriers would add 
to the burdens of other rail traffic. Quite the reverse may be true, 
and the Commission has repeatedly so found. It is unfortunate that 
the Commission in this opinion made a statement which may be mis
understood or misinterpreted or misrepresented to mean that the 
application of lower rates to terminal ports than to intermediate 
points, which cover and more than cover out-of-pocket costs. adds to 
the financial burdens of other traffic on the same lines (it being under
stood, as was the assumption in this entire case, that water competitors 
would secure the traffic if such rail rates were not made). 

If the statement means that the out-of-pocket rates of the trans
continental carriers would add to the burdens of the roads of the 
eastern districts by diverting traffic from a rail-water to an all-rail 
haul, there may he some grounds for the statement; but certainly 
there is none so far as the transcontinental roads alone are concerned. 

The Commission finally accepted, as "reasonably compensatory:' 
rates that: 

(1) Cover and more than cover the extra or additional expense 
incurred in handling the traffic to which they apply. 

(2) Are not lower than necessary to meet existing competition. 
(3) Are not so low as to threaten the extinction of legitimate 

competition by water carriers. 
( 4) Do not impose an undue burden on other traffic. 
( 5) Do not jeopardize an appropriate return on the value of 

carrier property as generally provided in Sec. 15a of the Act. (The 
Commission could not have meant that rates could not be made which 
would "affect" the appropriate return of a given road. or even of roads 
of another entire district, since the Act specifically made provisions for 
rates of various kinds which would affect intentionally and. in certain 
cases, adversely the return of other carriers.) 

(6) Do not violate other provisions of the Act, notably Sec. 3. 

The burden of proof, the Commisison held, was upon the appli
'cants to show that these provisions were fully complied with in their 
application. 

In attempting to demonstrate their contention that the proposed 
rates were compensatory, the carriers estimated costs on the basis 
of distance. on whether or nol added train miles would be required. 
on the size of the cars, on the presence of 25 per cent of empty-car 
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movement westward, and on the absence of any empty haul eastward. 
Very interesting fignres resulted." 

While not prepared to accept fully the estimates of the railroads 
in deciding whether or not the proposed rates were compensatory, 
the Commission held: that it would be difficult to demonstrate that 
the revenues returned per car would not be reasonably compensatory 
when compared to other rates in force; that, so far as revenue was 
concerned, taking the additional business by itself, the proposed rates 
generally and easily covered the extra out-of-pocket expenses in
volved; and that they were not lower than was presumably necessary 
to meet water competition.ll 

However, the Commission held that, even if rates were com
pensatory in the sense of covering out-of-pocket costs, they might 
violate Sec. 15a, since carriers would be forced to take a collateral 
loss on that portion of the traffic which would, regardless of differ
ences in rail and water rates, go by rail. In addition to collateral losses 
to western carriers, the Commission pointed out that there would be 
losses by eastern carriers of the local rates on goods carried to the 
Atlo,ntic seaboard for shipment to the Pacific Coast, with ouly a small 
share of a joint rate to offset such losses. Only if it were assumed 
that the railroads were getting little or no competitive business could 
they hope to show a net profit from the business they would draw 
from the boats. Lines east of Chicago had little, if any. reason to 
expect increased gross or net income from the proposed rates; on 
the contrary, the probability was that they would suffer substantial 
losses. The Commission ruled that, under Sec. 153, the carriers must 
show that the competitive rates would not threaten the"" fair return 
af carriers in any rate district. 

For these several reasons, the Commission in 1922 denied the 
application far fourth-section relief on westbound traffic.lI Following 
the denial of relief the railroads published a rate to the Pacific Coast 
terminals lower than the existing rates but higher than the competi
tive rates asked in the application of 1922. To avoid faurth-section 
violations, these rates were blanketed to the intermediate points, so 
that the intermediate territory had lower rates on certain commodities. 
notably iron and steel products, than those theretofore in force." 

In October 1924, the transcontinental railroads renewed their a~ 
plication far relief on certain commodities shipped to the Pacific 

'./bid., A~pendix 3. 
11 Ibid. at 76. 
,. I bid. at 48, 83. 
.. Reduced Commod. Rate. to Pacific Coast, 89 I. C. C. 512 (1924). 
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terminals. This application involved fewer commodities than the 
application of 1922. An attempt was made to restrict the application 
to those goods which were mGving in large volume through the canal. 
The application also differed in that the included terriwry Gf origin 
did nm extend east Gf Group D, roughly the ChicagG area. It differed 
alSG in that the eastern carriers did not join in the applicatiGn, mani
festly because any grant of relief WGUld be at their expense, since 
they would IGse both the short haul m the Atlantic and also the joint 
haul m the Pacific Coast on all goods which originated in the Chicago 
area under the terms of this 'lPplicalion. 

Tbe rates proposed in the application of 1924, the commGdities 
affected, and the port-to-port rates were set forth in the appendix to 
the report of the Commission on the cases, reodered two years later 
in 1926. In the main, the proposed rates were decidedly lower than 
existing rail rates but higher than water-rail rates." 

Tbe reason for the renewal of the application for relief in 1924 
was that the intercoastal movement through the canal had taken on 
such large proportions that the transcontinental railroad. felt justified 
in proposiug rates lower than those asked in the former application. 
Some commodities were dropped from the list because a study showed 
that the movement by water was relatively light. 

In its discussiGO of the case, the Commission proceeded to review 
the transportation situation faced by the transcontinental railroads. 
It found that·the growth of population GO the coast had led to a 
growth of the mtal traffic of the western transcontinental lines, but 
that the all-rail movement in many commGdities m the coast had fallen 
m a great degree. It noted, on the other hand, that the tonnage moving 

1< 107 L C. C. 421, 468, Appendix (1926). A fairly representative list 
follows : 

Com_dity 
Pro .... , Railroad Propo.ud Rail PDrl-to-Porl 

Ammunition _ .. _ ... ___ ._._._. __ .... _. 
Dry goods _ .............. __ .. __ .. _. 
I. & S. articles, bars. band •. __ ........ 
Castings, forging!, elC._ •.. _._. __ .. __ 
Nails, spikes, fencing_ .. _. _____ ... _ 
Structural iron and steel .. ____ .. _ 
Packing house praduct ......... _ ....... .. 
Paint _ ...... _ ...... ~ ............ ~_ ... _ ... _ 
Paper and paper art., Iabels __ • 
Book paper .......... _ .. _ ... _ ..... _ ....... . 
Rail fastenings .... __ ....... _ .... _ .. _ .. 
Axle wheel. and forging .... _._._ 
Roofing, ete. ...... __ ......... __ ...... _ 
Rosin ._._ .. ____ ..... _._._ 
Soap _ ..... ___ ...... _ ....... __ ._._ 
Wire able ________ ._ 
Rods, wire _ .... _ ... _ ... _ ... _._ .. 

Rotes Rates Raus 
$1.40 $UO $0.65 
1.58 1.10 75 
I~ • M 
I. ~ ~6 
1.30 1.05 .55 
1.25 I~ .55 
1.60 1.20 .SO 
1.25 1.00 .6S 
1.35 1.00 .65 
1.25 1.00 .70 
1.00 .M .40 
I~ • M 
1.10 ~ .60 
I. .75 .50 
1.25 1.00 .SO 
1. .90 .45 
I~ • ~ 
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by water to the same destinations had greatly increased, as had the 
number of vessels in the service. 

The proposed point of origin was fixed at the vicinity of Chicago 
because the rail carriers had given up hope of being able to compete 
for traffic originating near the Atlantic or Gulf coasts. In the appli
cation of 1922 points such as Buffalo and Pittsburgh were selected 
as the points of origin, and an effort was made to fix all-rail rates to 
the Pacific Coast which would be comparable to rail-and-water rates 
from these points. In arriving at such rates, the main items considered 
were: rail cost, Pittsburgh to Baltimore, at the rate of 31 cents per 
hundred, and water cost through the canal at 40 cents per hundred, 
or a total rail-and-water rate from Pittsburgh to the Pacific Coast of 
71 cents per hundred. To these costs were added incidental costs, such 
as insurance, wharfage, switching, etc., amounting to from 5.5 to 6.5 
cents per hundred. In all, the rail carriers had to meet a water rate 
of 76.5 to 77.5 cents per hundred in order to place their rates on an 
equality with rail-and-water rates from points of origin on the At
lantic Coast. It was doubted by the Commission whether the rate of 
80 cents proposed in the application would attract much traffic, since 
the United States Steel Company would probably continue to serve 
the Pacific Coast from its mills in the East, shipping by way of the 
canal on its own ship lines. Independent mins, it was conceded, might 
supply some traffic from the Middle West. 

The intermediate territory quite generally opposed the application 
-with the exception of important interests engaged in lumber, fruit 
raising, mining, and Hour milling, which must look to outside markets 
to dispose of their products. There was biUer opposition .among job
bers, manufacturers, and distributors on the ground that their field 
of operations would be further restricted by the lower rates by rail to 
the coast." 

Eastern manufacturers and shippers generally opposed the appli
cation on the ground that the relief sought was .hased upon market 
competition rather than water competition and that such competition 
was not ,a lawful ground for fourth-section relief. Those interests 
maintained that there was no justification for extending the ad
vantages of proximity to economical water transportation inland to 
Chicago, where no water competition exists, first, because it would 
deprive the Atlantic interests of their geographical advantages, and, 
second, because it might interfere with the efficiency of the water 
service, through loss of traffic." 

11101 I. C. C. 421, 428 (1926). 
1. Ibid. at 429. 
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In 1926 the Commission flatly rejected the application of 1924 as 
it had rejected the previous application in 1922. Several of the reasons 
assigned for the rejection were the same as those noted in the preced
ing case in 1922. The emphasis however was different. 

The language of the Commission leads the reader to believe that 
the presence of market competition was a decisive factor in the denial 
of relief. In what other way could the following statements in the 
decision of 1926 he interpreted? 

The relief sought is based primarily OD market competition. Because Pitts
burgh enjoys certain rail-and-watu rates OD iron and steel to the Pacific coast, 
the western carriers are proposing all-rail rates, not from Pittsburgh but frem 
Chicago. approximately the same as the rail-and-water rates from Pittsburgh, 
and are blankmng those rates as to origin territory as far as the Colorado 
common-point line. . # • Thus the natural advantage oi location near the Atlantic 
sea board which Pittsburgh enjoys is to be neutralized by extending it to points 
from 500 to 1500 miles farther away. Manufacturers of _other commodities in the 
Middle West would likewise be aerorded a basis of rates to which they are not 
legitimately entitled by any natural advantage they poss.... whereas the 
manufacturers of the same commodities on the seaboard would have their 
advantage taken from them or diminished. While the manufacturers in the 
Middle West, in effect, would thus have accorded to them the advantage of 
proximity to water transportation, and would be placed more nearly OD an 
equality with the eastern manufacturers with respect to shipments of the latter 
moving to the Pacific coa.t ports through the c:ana1. they would not only con
tinue to enjoy the advantage of their more westerly lOcation on traflic moving 
all .... 1 from the East. but this advantage would be increased. .•• 1f 

The Commission saw further effects of market competition in 
the fact that Pacific Coast dealers would gain an added advantage 
from the opening of the Middle West as a market of supply, whereas 
they had fonnerly depended upon the Atlantic seaboard. Dealers in 
the intennountain region would suffer a corresponding disadvantage. 
The Commission did not flatly state that these considerations of mar
ket competition governed its decision, but they are decidedly a part 
of the record which the Commission held justified a denial of the 
application. 

Similarities between this case and the Gray's Rarbor, the Wis
consin paper, and the Montgomery situations discussed in previous 
chapters wiu suggest themselves. In each of these cases, as here. 
there were two or more carriers carrying from two or more rival 
sources of supply to a single market. It is unfortunate that tbe words 
of the Commission give the impression that the identical situation 
which led to the granting of the applications in the three cases men
tioned above should be used as a hasis for the denial of this appli
cation. 

1f Ibid. at 436, 4.'17. 
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Sec. lSa figured in an important way when the question of col
lateral losses was considered in the 1926 case. The Commission held 
that: "If the applicants are to benefit through the establishment of 
the rates here sought to be made effective they must necessarily first 
offset the losses which would result on the traffic now moving all 
rail." This is in conformity with the attitude taken in the 1922 case. 
The Commission estimated collateral losses to the applicant carriers 
of $861,553 per year, losses to eastern carriers of $1,000,000, and 
losses to water carriers of an amount in excess of $1,000,000." The 
gain to the western lines would have about offset the loss to the 
eastem carriers and the water lines. In addition, the eastern carriers 
would have lost revenue on all-rail traffic to the Pacific Coast, since 
the joint rate is a percentage of the Chicago rate, and a reduction of 
the Chicago rate would result in a reduction of the share allotted to 
the eastern carriers. 

The Commission called particular attention to the probability that 
water carriers would cut rates to hold their share of business. They 
would be impelled by their own interest and woUld be urged to do so 
by eastern manufacturers, who would in this way hold their business 
against the inroads of producers in the Middle West. Transcontinental 
carriers would have to make further reductions in rates or lose the 
business to water carriers. The Commission therefore concluded that 
either a disastrous rate war or transportation at unprofitable rates 
would result, to the detriment of all interests. 

Advantages to the railroads from securing competitive traffic 
were held to be slight, while disadvantages to the water carriers were 
held to be fatal. The Commission said: 

It is evident, thuefor~ that the diversion of any substant~ tonnage from 
the water lines would have but an inappreciable effect on the net revenues of 
the ",,1 carriers. On the other hand, it might very seriously impair the ability 
of the water lines to maintain their present standard of service.le 

Transcontinental carriers applied in 1934 for permission to 
establish and maintain railroad rates on automobiles and parts from 
eastern producing points to California, to meet rail-and-water rates 
from and to the same points without observing the requirements of 
the long-and-short-haul clause. Producing points were grouped ac
cording to their distance from the Atlantic seaboard. as follows: 
Group B. Buffalo. Pittsburgh, and Cleveland; Group C, Flint, Detroit, 
South Bend. and Cincinnati; Group D. Cbicago and Kenosha. Racine. 
and Menaw, Wis. The railroads sought to make terminal rates to 

11 Ibid. at 438. 
10 Ibid. at 439. 
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Pacific ports from the several groups at 30 cents above the rail
water rates, to pennit them to recover a share of the tonnage to 
Pacific ports and to prevent further losses." 

The investigation of the ease brought to light several startling 
facts. The first was that water rates between Atlantic and Pacific 
ports, the conditions of shipment being identical in every particular 
except the point of origin of the goods, varied inversely with the 
distance of the point of origin from the Atlantic port of origin. Thus, 
automobiles which originated in group B, closest to New York, Phila
delphia, or Baltimore, took the highest port-tG-port water rate, $3.00 
per hundred. Automobiles which originated in Group C, Detroit for 
example, farther from the Atlantic ports, took a lower port-ta-port 
water rate, $2.65 per hundred. Automohiles which originated in 
Group D, the Wisconsin district, the greatest distance from the 
Atlantic ports, took the lowest port-to-port water rate, $2.25 per 
hundred. The differences were asserted to he the result of competi
tive conditions which required the water carriers to absorb part of 
the rail rates from the more distant points. This discrimination was 
not in violation of the provisions of the Shipping Act forbidding dis
crimination, because the rates were the result of competitive condi
tions, hence were not unjust and undue. 

Even the through raiI-and-water rates were discriminatory. If 
the absorption of differences in rail rates to the seaboard was the 
cause of the discrimination in identical shipments between ports, the 
through rates, when rail and water rates were added together, ought 
to have been identical. Thus, the rail rate of 91 cents per hundred 
from Cleveland to New York, plus the water rate of $3.00 per hun
dred, with a few cents added for surcharge, a total of $4.00 per 
hundred, ought also to have heen the rate from Detroit and Mil
waukee, located respectively in the other two groups. This, however, 
was not the ease. The Detroit rate to San Francisco was made up 
of a rail rate to New York of $1.20 per hundred, a water rate of $2.25 
per hundred, and a few cents surcharge, a total rate of $3.52 per 
hundred. Combined rail-and-water rates from Milwaukee and other 
Wisconsin points were still lower than the rate from Detroit. 

Thus automobiles shipped from the Detroit rate group to San 
Francisco, via New York, at the $3.52 rate would pass through the 
Cleveland rate group, which took a rate of $4.00 to the same des
tination. Notwithstanding the assertions of opponents of fourth
section relief for railroad. that long-and-short-haul variations do not 

"Transcontinental Westbound Automobile Rates, 209 I. C. C. S49 (1935). 
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exist in water or highway transportation, here is an example of 
fourth-section discrimination as vicious as any ever found in the 
heyday of the southern basing point or of transcontinental competi
tion. The reason is, of course, a desire to meet the rates from the 
several groups by transcontinental railroads to the Pacific ports. 
Obviously. the discrimination was set up by water carriers to divert 
business from the transcontinental railroads to the intercoastal car
riers. The absence in the Shipping Act of provisions similar to Sec. 4 
makes such a discrimination in rates possible, just as similar rail rates 
would now be beyond regulation under Sec. 3 of the Act to Regulate 
Commerce, if there were no provisions governing minimum rates. 

To meet this situation railroads proposed competitive terminal 
rates which discriminated against intermediate points. In this case 
opposition came from substantially the same sources noted in previous 
transcontinental cases. 

In denying the application the Commission held that the railroads 
did not bear the burden of proof placed upon them in such applica
tions. They did not take satisfactory account cif the losses of eastern 
carriers which would offset the advantages claimed for the trans
continental roads. Moreover, the Commision held, as it did in the 
cases of 1922 and 1926. that the railroads must treat as deductions 
from increases in revenue the collateral losses, which would result 
from the lowering of the competitive rates, on the traffic they would 
receive anyway. 

In this case the Commission seems to have advanced a new prin
ciple which logically follows the principle adopted in earlier case&
that co1laterallosses must be deducted from prospective increases in 
income. It justified denial of the application of 1935- -on the ground 
that the railroad. did not "show probability of an increase in net 
revenue as a result of the proposed rate cuts," and that merely taking 
traffic from the water lines was not justified uu1ess net revenues would 
actually increase. The Commission attempted to console the applicants 
by an unsupported assertion that, if and when there was an improve
ment in economic and business conditions, speed might become so 
important in the delivery of automobiles that the railroads might 
recover part of this traffic without sacrificing profits. 

There was also a reiteration of the fear that a cut by the railroads 
to meet the water rates might lead to a further cut by water carriers, 
and that earnings of all types of carriers might thereby be needlessly 
reduced by a disastrous competitive situation. Advantages might 
temporarily accrue to certain Pacific Coast shippers, but the ultimate 
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result of which might be financial loss for all carriers and demoraliza
tion of service for shippers. n 

Denial seems also to have been influenced as in former cases by 
the Commission's desire to give weight to the declared policy of Con
gress "to promote, encourage, and develop water transportation, ser
vice and facilities in connection with the commerce of the United 
States and to foster and preserve in full vigor both rail and water 
transportation."I. 

Since the field of operation of the water carriers was the "com
paratively narrow area along the Atlantic seaboard and a much 
narrower area along the Pacific Coast," and since they have no inter
mediate territory such as the railroads have, it was strongly urged, 
and apparently agreed to by the Commission, that to permit the 
western carriers to publish the proposed rates from Chicago for the 
avowed purpose of depriving the water lines of whatever substantial 
portion of such traffic they were able to obtain would be to disregard 
wholly the policy of Congress to promote, encourage, and develop 
water transportation. 

Put another way, the Commission interpreted the command that 
competition be perpetuated between water and rail carriers as author
ity to establish rates which would preserve the water carriers by 
excluding the rail carriers entirely from certain' classes of traffic. By 
being given such a monopoly, water transportation was thereby 
fostered and preserved in full monopoly vigor, while rail transporta
tion was required to carry on from its revenues from other traffic. 
Although this neglect of the interests of the rail carriers might not 
prove fatal or even of great expense to shippers, it may well be 
contrary to the command of Congress in Sec. 500. This point will 
be more fully discussed in a later chapter. 

nIbid . 
.. u. S. Code, title 49, ch. 5, sec. 142; sec. SOO of Transportation Act of 

1920. 



USURPATION OF LEGISLATIVE POWER BY THE 
COMMISSION 

M ENTION of the exercise of legislative power by the Inter
state Commerce Commission has been made several times in 

earlier chapters. In this connection two questions will suggest them
selves to the student of fourth-section regulation. The first question 
is whether the Act to Regulate Cormnere as amended conferred legis
lative powers upon the Commission. The Supreme Court gave a 
negative answer in the only cases which have been before it. the Inter
mountain Cases decided soon after the Mann-EIkins amendment of 
1910. No change in the law since that time has changed that general 
conclusion. The second question is whether the Commission ha, 
arrogated to itself the power to exercise legislative discretion in carry
ing out its regulatory functions. The answer will depend upon the 
approach made to the problem by the student. 

If he confines his analysis to the powers explicitly conferred upon 
the Commission by the Act to Regulate Commerce and the several 
amendments thereto. he may find much evidence that the Commission 
has converted itself into a full-fledged legislative body. without the 
authority of law. This chapter will attempt to present the evidence 
which seems to sustain this conclusion. 

Any attempt tu fix a division line between administrative and 
legislative acts will doubtless lead to violent disagreement. Yet such a 
distinction is necessary if this study is to be at all ciimplete. Among 
the decisions involving Sec. 4. the following may be classed as 
administrative : 

(1) The determination of the existence of competition and the 
determination of the extent to which competition is \XlIltrolling in 
rate making.' • 

(2) Denial of relief where competition is not present or denial 
of relief in excess of that required by existing competition. 

(3) Permitting a railroad to meet competition when the existence 
and the extent of the competition have been determined. 

(4) The determination of whether rates are reasonably c0m

pensatory and whether they jeopardize the national traosportation 
system. 

[ 106] 
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The foUowing may be classed as legislative: the denial of fourth
section relief when it has been determined that the legal requirements 
for the granting of relief have been fuDy met. 

Why the granting of relief where the tests have been met is an 
administrative act while the denial of relief under the same circum
stances is a legislative act wiu be made obvious by a study of the 
several Supreme Court cases outlined below. 

The distinction between administrative or quasi-legislative func
tions and true legislative functions has been made by the Supreme 
Court in a number of instances, and tests have been worked out by 
which the question has been decided. In one type of case, of which 
there are many examples, the Supreme Court has upheld the power 
of administrative officers to issue drastic orders having the force and 
effect of law, where it was clearly shown that the orders merely car
ried out a policy established by Congress. In another type of case, 
the Supreme Court has overruled the orders of administrative offi
cers. not because the orders were more drastic or more sweeping than 
in other cases, but because Congress, unable to lay down a policy 
to be followed by the administrative body, authorized the administra
tive officers, first, to lay down the policy and, seoond, to administer 
it, thus combining both legislative and administrative functions in the 
same body. 

For over a hundred years it has been accepted that the American 
system of government would be impossible if legislatures could not 
delegate some of their functions to administrative or quasi-legislative 
bodies. Such a delegation is constitutional. if it is accompanied by the 
pronouncement of a definite or determinable policy. A few cases 
selected more or less at random will illustrate. 

Two such cases arose in connection with the tariff. which has 
long been considered a purely political matter directly and solely under 
the control of Congress. One of the cases grew out of the addition 
to the tariff law of a reciprocal clause, which declared it to be the 
policy of Congress to treat differently those foreign countries which 
reciprocated with the United States from those which did not. The 
power to suspend by proclamation the existing tariff laws or to put 

. into effect different rates in certain specified cases was delegated to 
the President of the United States. Marshall Field and Co. of Chicago 
attacked this provision of the law as an unconstitutional delegation of 
legislative power to the executive department. The Court set aside the 
allegations of Marshall Field and Co., on the ground that Congress 
had laid down all the terms and conditions of reciprocal trade and 
had authorized the President, as an administrator, to suspend the 
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terms governing import of goods when he found the actions of certain 
foreign countries to be "reciprocally unfair and unreasonable." Con
gress, not the President, had prescribed ;n advance the duties to be 
levied, collected, and paid on the particular commodities, while the 
suspension lasted. Said the Court: 

Nothing involving the expediency or the just operation of such 1egislation 
was left to the determination of the President. It became his duty to issue a 
proclamation declaring the suspension . .. Legis1ative power was exercizecl when 
Cong ..... declared that the suspension should take effect upon a named ~ncy. 
What the President was required to do was simply in execution of the act of 
Congress. It was not the making of law. He was the mere agent of the law-making 
departmeot to ascertain and declare the event npon which its expressed will was 
to take elIect.1 

A second case, which will further illustrate the point, arose out 
of an act which authorized the President, under certain conditions, 
to raise or lower the legal tariff schedules by amounts not to exceed 
50 per cent. Acting under this law, President Coolidge ordered a 50 
per cent increase in the tariff on barium dioxide, which changed the 
statutory rate from four cents per pound to six cents per pound, upon 
the· finding of the Tariff Commission that this raise was necessary to 
equalize the cost of barium dioxide in the United States and in the 
principal competing country abroad. The Supreme Court found that 
Congress had declared the policy that costs should be equalized; that 
it had provided the method and the machinery for determining the 
costs; and that it had established, as the proper measure of the tariff, 
the difference in costs. The actual tariff rate was not a matter of 
policy, determinable by legislation, but a question of fact to be deter
mined by qualified experts. Congress had the right to call upon the 
administrative branch of the government to assisnt in putting its 
policy into effect. The Court said: 

'They [the legislature] have not delegated to the Commission an;y authority 
or discretion as to what the law .haIl be ••• but have merely CODferred npon 
it an authority and discretion to be exercised in the execution of the law, and 
under and iD pursuance of it, which is entirely permissible. The legislature itself 
has passed npon the expediency of the law, and what it shall be. The Commis
sion is entrusted with no authority or discretion upon these questi0D5! . • . If 
Congress .hall lay down by legislative act an intelligible principle to which the 
person or body authoriaed to fix such rat .. i. directed to CODform, .uch legisla
tive action i. not a forbidden delegation of legislative power ••• " 

In a case involving a state commission, Chief Justice Taft made a 
similar statement that, in creating an administrative agency, "The 
legislature to prevent its being a pure delegation of legislative power, 

1 Field v. C1ark, 143 U. S. 649, 69J (1892). 
'Hampton v. U. S.,"06 U. S. 394, 408 (1928). 



USURPATION OF LEGISLA.TIVS POW.8R 109 

must enjoin upon it a certain course of procedure and certain rules 
of decisioo in the performance of its function. . .. '" 

In another case the Court upheld the orders of the Secretary of 
War that a bridge company make alterations in its bridge to remove 
obstructions to commerce, although the bridge had been in operation 
for some 30 years. The orders of the Secretary of War were held 
not to be legislation, since Congress had deciared the policy that rivers 
should be freed and kept free from obstruction to navigation. The 
Secretary of War was authorized and instructed to determine whether 
a given structure or use was an unreasonable obstruction and to 
require its removal if found so to be. The rea1legislation did not lay 
in the order of the Secretary but in the original declaration of Con
gressional policy.' 

The Court also upheld the orders of the Secretary of Agriculture 
regulating the use of the public domain for grazing purposes, main
taiuing that the true policy was determined when Congress laid down 
the basic rule that public lands should be protected from depredation 
and harmful use and provided penalties for the violation of this basic 
rule. The duty imposed upon the Secretary of Agriculture was to 
adopt and enforce administrative rules which would accomplish these 
ends of Congress. Congress declared the policy' and Congress pro
vided the penalty. When one Grimaud entered the public lands con
trary to the rules of the Secretary of Agriculture, the Court held 
that "the offense is not against the Secretary, but ... the laws of the 
United States, and the peace and dignity thereof. .. • 

By similar reasoning, the Court upheld the requirements of the 
Interstate Commerce Commission that accounts of 'common carriers 
be kept in the detail specified by it. These rules were necessary to 
assure fulfillment of the general requirement of the Act to Regulate 
Commerce that rates be just and reasonable. So also the orders of 
the Secretary of Labor deporting certain aliens were held not to be 
legislation, in spite of the fact that the control of immigration and 
naturalization has long been held to be a political matter. Congress 
had already laid down the law with regard to the Immigration of 
undesirable foreigners, and had deciared the policy to be followed in 
deporting them. The Secretary was instructed to find out facts con
cerning aliens and to proceed to deport those found to be undesirable 
as defined in the Act of Congress.' 

• Wichita R. R. and Light Co. v. Public Utilities Commission, ZOO U. s. 
48, 59 (I922) • 

• Union Bridge Co. v. U. S., ~ U. S. 364 (1907). 
• u. S. v. Grimaud, 220 U. S. S06 (1911) • 
• L C. C. v. Goodrich Transit Co., 224 U. S. 194 (1912); Mahler v. Eby, 

264 U. S. 32 (1924). 
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In contrast with the decisions of the Supreme Court cited above, 
which pennit wide latitude in the orders of administrative officers, are 
the decisions of the Court which have set aside acts of Congress 
because they delegate legislative power. Two of these will serve to 
illustrate the distinction between acts which the Court holds provide 
for quasi-legislative or administrative powers and acts which it holds 
provide for the exercise of true legislative power. 

In 1933 the Congress authorized the President to promulgate 
orders controlling the shipment of oil in interstate commerce, and 
made provisions for fine and imprisonment for violation of such 
orders. It is popularly assumed that Congress intended to support the 
restrictive laws of certain oil-producing states designed to limit the 
output of crude petroleum. The Supreme Court of the United States 
was unable to establish this purpose from the language of the Act. 
Congress did not declare in an intelligible manner any policy with 
regard to either the production or the shipment of oil, which could 
serve to govern and control the orders of .the President. As stated 
by. the Court. the Act did not say 

whether, or in what circumstances. or under what conditions, the President is 
to prohibit the transportation of the amount of petrolewn 0< petroleum products 
produced in excess of the State's permission. It establishes no criterion to 
govern the President's course. It does not require any finding by the President 
as a condition of his action. The Congress . . . declares no policy as to the 
transportation of the excess production. So far as this section is concerned, it 
gives to the President an unlimited authority to determine the policy and to lay 
down the prohibition, or not to lay it down, as he mal' see 6t. And disobedience to 
his order is made a crime punishable by 60e aod imprisonmenL' 

Congress had "left the matter to the President without standard 
or rule. to be dealt with as he pleased." Such a grant of authority, the 
Court held, was a delegation of legislative power which could not be 
justified by the assumption that the President had acted or would 
act for what he believed to be the public good. The point. said the 
Court, was not one of motives. but one of constitutional authority. 

The Coogress manifestly i. not permitted to abdicate, or to transfer to 
others, the essential legislative functions with which it is thus vested.. . # • The 
Constitution has never been regarded as denying to the Congress the oecessary 
resources of flexibility aod practicality. which wtll enable it to pertorm it. 
functions in laying down policies and establishing standards, while leaving to 
selected instrumentalities the making of subordinate rules within prescribed 
limits and the determination of facts 10 whieh the policy as declared by the 
legislature is to apply .... But the constant recognition of the necessity and 
validity of such provisions, and the wide range of administrative authority which 
has beeo develOPed by means of them, cannot be allowed to obscure the limitation 
of the authority to delegate, if our constitutional system is to be maintained. f. 

f Panama Refining Co. v. Ryan, 293 U. S. 388, 415 (1935). 
'a/bid. at 421. 
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In the Schechter Case, the Supreme Court found that the Na
tional Industrial: Recovery Act contained a similar unconstitutional 
delegation of legislative power in its provision for the imposition of 
"codes," by vote of the industry or by order of the President, which 
would set up standards of "fair competition," fix the hours of Iabor, fix 
the nwnber of work days per week, determine other Iabor conditions, 
and establish standards for classifying and grading stock to be sold. 
Under the terms of the Act, a code, when imposed, was binding upon 
all individuals in the industry, whether they participated in the estab
lislunent of the code or not. Violations were punishable by fine or 
imprisonment, or both. Enforcement was through an advisory com
mittee and a "code supervisor," to be appointed and approved as 
provided in the Act. 

In providing for this machinery to regulate business and industry, 
Congress declared no policy and set up no standards by which the 
codes were to be measured. The matter was left either to the resolu
tions of the members of the industry, subject to the approval of the 
President, or to the President, who might impose a code upon the 
industry in case it did not act in its own behalf. 

This the Supreme Court found to be an unconstitutional delega
tion of legislative power, on the one hand to th". President in giving 
him power to impose. "penal codes" upon an industry, and on the 
other hand to the members of an industry, in permitting them to act 
as a legislative body in deciding what practices should be permitted 
as fair, subject to the veto of the President. 

The Court made it clear that, while there was no constitutional 
objection to the delegation of broad powers to administrative agencies, 
since constitutional government in some cases could not function 
effctively in any other way, Congress could not use this fact to justify 
its abdication of the essential legislative functions with which it is 
vested, as was done in this case. 

The Court noted that, while Congress forbade "unfair compe
tition," it did not set up any standard by which it might be tested. 
The Court's development of this point was as follows: The defini
tion must be made, and would be made, by those who set up the code. 
It might be different in different codes. The common law could not 
help, as it did in defining the terms "fair return" and "fair value" 
in railroad regulations. "Unfair competition" was known to the com
mon law, but its meaning there was restricted, and could not be 
stretched to mean everything that code authorities would want it to 
mean. Neither could the "fair trade practices" activities of the Federal 
Trade Commission be belpful. The Trade Commission's approval of 
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practices is advisory only, and neither the Federal Trade Commission 
nor the trade associations can define "fair competition" or "fair trade 
practices" with any finality. 

To the question' of whether Congress could delegate to trade or 
industrial associations the power to legislate upon matters which con
cern them, the Court said: "such a delegation of legislative power is 
unknown to our law, and is utterly inconsistent with the constitu
tional prerogatives and duties of Congress." For the same reason it 
ruled that Congress could not "delegate legislative power to the Presi
dent to exercise an unfettered discretion to make whatever laws he 
thinks may be needed or advisable for the rehabilitation and expansion 
of trade or industry." The Court said that the Recovery Act was 
without precedent. 

It supplies no standards for any trade, industry or activity. It does not 
undertake to prescribe rules of conduct to be applied to particular states of fact 
determined by appropriate administrative procedure. Instead of prescribing rules 
of conduct, it authorizes the making of codes to prescribe them. ... In view of 
the scope of that broad declaration, and of the nature of the few restrictions 
that are imposed, the discretion of the President in approving or prescribing 
code., and thus enacting laws for the government of trade and industry through
out the country, is virtually unfettered. We think that the code-making authority 
thus conferred is an unconstitutional delegation of legislative power.' 

From these cases it is evident that the Supreme Court has seen 
nothing illegal about administrative orders, no matter how broad and 
how sweeping they may be, if they conform to a definite or a deter
minable policy set out by the legislative branch. But it has refused to 
uphold the legality of orders of executive or administrative officials 
or bodies who not only administer the policy but also formulate it. 
This form of legis1ation is repugnant to the whole theory of a consti
tutional division of powers. 

If the Interstate Commerce Commission has exercised discretion
ary or legislative power in granting or refusing relief under Sec. 4, 
it must have been either under a specific grant of authority by C0n
gress or through a seizure of legislative power by the Commission. 

Read superficially, the language of Sec. 4 seems to indicate the 
purpose of Congress to prohibit long-and-short-haul discrimination
The words, "It shall be unlawful • • . to charge or to receive any 
greater compensation in the aggregate ... for a shorter than for a 
longer distance ... ", lifted from the context and read apart from its 
history, can mean only that long-and-short-haul discrimination is out
lawed. That this was not the intention of Congress is indicated by 
other portions of the section, as the Supreme Court has pointed out. 

• Schech!er Corporation v. U. S.,295 U. S. 495, 541-542 (1935). 
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One is a provision that rates and charges lawfully in force at the 
time the Act was passed would not be required to be changed for a 
period of six months, or until applications were acted upon by the 
Commission. Certainly Congress would not have included a saving 
clause if it intended to declare generally that fourth-section diserim
ination was against public policy. When this provision is considered 
together with the prohibitory portion of the section, there is no reason 
to assume that it was the purpose of Congress to express disapproval 
of long-and-sbort-haul discrimination or to indicate any wish that the 
Interstate Commerce Commission should be either more or less liberal 
in its treatment of applications for relief. Such was the conclusion of 
the Supreme Court, as will be seen when the IntertfSOUnlain Cases 
are reviewed later in this chapter. 

Further evidence of an intent on the part of Congress to continue 
long-and-short-haul discrimination is found in a provision of Sec. 4-
"that upon application to the Commission such common carrier may 
in special cases after investigation, be authorized by the Commission 
to charge less for longer than for shorter distances ... and the Com
mission may from time to time prescribe the extent to which such 
designated common carrier may be relieved from the operation of 
this section. . . . n This provision answers one-question and raises 
another. It indicates conclusively that there was nothing inherently 
contrary to the policy of Congress in long-and-short-haul discrimina
tion, although it was to be prohibited in all except special cases. The 
question raised by the provision is what is to be considered a special 
case and what discretion the Commission may exercise in its prescrip
tion of the extent of relief "from time to time." 

Is the definition of the term "special case" left to the discretion 
of the Commission, or is it governed by the provisions of Secs. 2 and 
3 of the Act? Would discrimination or prejudice that was not undue 
and unjust constitute such a special case, and would the Commission 
be bound to grant relief where such a special case was established? 
Would its power to prescribe the extent of relief from time to time 
mean merely that the Commission must keep the rates adjusted to 
take account of changes in the dissimilar conditions which formed the 
basis for discrimination? If fourth-section relief were legal under 
Secs. 2 and 3 of the Act and under the "reasonable return" section. 
would relief be discretionary or mandatory upon the Commission? 
If there has been either a delegation or a usurpation of legislative 
power by the Commission, it will be found at this point. Certainly, 
if relief were unjust or undue, there would be no discretion on the 
part of the Commission. But would permission be mandatory upon the 
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Commission if the diserimination were otherwise legal, or could the 
Commission decide the matter entirely upon what it thought to be 
sound public policy? 

Commissioner Eastman has frequently expressed his personal 
opinion that the Commission has discretion in granting relief. In the 
Paper Cases, his dissenting opinion decried relief on the gronnd of 
market competition, thongh he apparently recognized the existence of 
competition between carriers which enjoyed different degrees of 
advantage. The fact that the points of origin were widely separated 
and that a earrier serving one area had an advantage over a carrier 
serving another area did not impress him as justifying relief, though 
his objection did not appear to rest upon law but upon his idea of 
good public policy. He said, ''We have discretion to grant or deoy 
this relief, and in my opinion it ought to be denied. Indeed I think 
that we ought in all cases to deny relief where market competition is 
offered as the justification." The basis of his objection did not lie in 
the justice or the injustice of the diserimination but in the fact that 
market competition was pervasive. There might come a time when 
railroads serving Chicago with paper from New England or Scandi
navian countries might be at a disadvantage with railroads from 
Wisconsin· and Minnesota and ask for relief at Chicago, while dis
criminating against Toledo or Cleveland. This type of competition 
might be present in numberless cases, and it might give rise to an 
endless number of applications for relief. Mr. Eastman would settle 
the whole matter by a blanket deoial of all relief on this gronnd. 

It seems clear that Mr. Eastman is here asserting a right to 
declare a policy, throug-It Commission channels, which would amend a 
policy declared by Congress. Congress did not, by the Act of 1910 
or any subsequent act, affect in any way the legality of competition 
of this type; neither did it in any way indicate that it meant to di .... 
courage lawful relief under Sec. 4. Mr. Eastman insists that authority 
to permit relief in special cases implies discretion to deny relief under 
the same conditions and circumstances. Such a fiat by the Commission 
would change the intent and purpose of Sec. 4 as passed by Congress, 
and justify a charge of usurpation of legislative power by the Corn
mission.' 

Other statements by Commissioner Eastman are of special inter
est, since he has long been recognized u an outstanding member of 
the Commission. Before the House Committee on Interstate and 
Foreign Commerce in its hearings on the second Pettengill Bill in 

• Paper and Paper Articles to New Orleans. 88 1. C. C. 345 (1924). 
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1937, he seemed to express belief that the Commission has discretion
ary power, which is another way of saying legislative power. For 
example. he implied a responsibility on the part of the Commission 
for the welfare of transportation genera1ly, in his statement that the 
Commission had never from the start sought to throttle competition 
in transportation, and that it had interpreted the law in such a way 
as to allow carriers considerable leeway in making competitive rates. 
The only question as he saw it was "how far they ought to he per
mitted to go in that direction, and certainly they ought not to be 
allowed to go so far as to do damage to the entire transportation situa
tion.J'10 

Critics may feel that there is an astute political appeal in the 
conunissioner's statement. But regardless of whether there is or not, 
and regardless of whether his conclusion is correct or not, the fact 
remains that he is suggesting that the Commission decide what the 
needs of the whole transportation situation are. Congress refused to 
pass legislation designed to protect railroads from the competition of 
unregulated carriers, or to protect water carriers against their own 
self-destruction. Commissioner Eastman suggests that the Commission 
write into the law which it administers policies which Congress de
liberate1y refused to include in its statutes, presumably because it did 
not adhere to his theory that competition should be restricted in 
transportation. 

He indicates a similar claim of legislative powers for the Commis
sion in his discussion of the effects of carrier competition on labor. 
In the same hearing he said: 

On this question of employment. I may say also~ that it is merely a ques
tion of transfer. What the railroads add to employment is going to be lost b¥ 
water lines or some other form of transportation. You do not add to the total 
employment of the country~ ~ 80 far as I can see, one working man is entitled 
to just as much coosideration as another. I do not know why you should give 
any more consideration to the man working ori a railroad than you should to 
the man working on a ship.u 

With regard to competition between water carners and railroads, 
he says further at another place : 

If such a war should result, I imagine one of the results would be the 
forcing out of business of some of the intercoastal lines, because there are more 
boats now than the traffic demands, and, of course, if the traffic were cut in two, 
there would be a great many more boats than the traffic demands. ~ . . NOWt 
how much benefit, even if they got all that tonnage-<ieprived the water lines 
of aO of it-how much actual benefit under those circumstances would they 
reaUy pin?" 

,. House Hearings, H. R. 1668, 75th Coog., 1st S .... (1937), p. <400. 
11 Ibid., p. 472-
1J Ibid., p. 471. 
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In response to a question whether the Commission, in reaching its 
decision, would consider the fact that a rate was so low that it would 
injure water carriers, Mr. Eastman answered that it would he con
sidered under Sec. 4 unless the rail carriers were plainly the most 
efficient and economical form of transportation. This statement does 
not square with his answer made just previously to the chairman's 
question, "Do you at the present time give separate consideration to 
the costs to the water carrier of carrying a competitive product?" Mr. 
Eastman replied, "The water carriers are not under our jurisdiction, 
in general, at the present time. I think they should be."" 

The fact is that the Commission has no information concerning the 
costs to water carriers upon which it could base any sound conclusions 
concerning the actual effects of any proposed competitive rates. And 
it does not have this information because Congress has deliberately 
refused to provide it, though the need had been forcibly brought to 
its attention. Why should the Commission feel impelled to decide 
whether competitive rates which allowed railroads to recaptore lost 
traffic would be destructive to water competition or not? True, Sec. 
500 said something about preserving in full vigor both rail and water 
transportation; but that statement like many other gestures of Con
gress is meaningless. Though Congress piously inserted Sec. 500 in 
the Act of 1920 and similar provisions in other acts affecting water 
transportation, it still omitted all requirements as to minimum rates, 
reports, and cost studies for water carriers. Congress has no definite 
consistent policy with regard to building up water transportation. It 
builds with one hand and destroys with the other. Mr. Eastman has 
expressed his opinion that the Commission should step into the breach 
and write into the law, so far as it can, matters upon which Congress 
has intentionally remained silent. • 

Mr. Eastman made it plain that in the testimony quoted above 
he spoke ouly for himself. However the personal opinions he expressed 
are in line with the decisions of the Commission in the transcon
tinental rate cases of 1922, 1926, and 1935, discussed at length above. 
Hence his opinion must be closely in line with the opinion of the 
majority of the Commission." 

Without doubt the average reader will agree that in the main the 
policies approved and advocated by Mr. Eastman are sound. Failure 
to follow their general trend would he unsound. But the present ques-

"Ibid., pp. 448, 449 . 
• 6 Transcontinental Cases, 74 I. C. C. 48 (1922); Transcontinental eas.., 

107 I. C. C. 421 (1926); Transcontinental Westbound Automobile Rates, 209 
I. C. C. 549 (1935). 
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tion does not concern their' soundness. The question is whether the 
Commission or Congress is responsible for the adoption of an intelli
gent and constructive policy on these points. 

The peculiar language of Sec. 4, as it stood after it was amended 
in 1910, seemed flatly to prohibit fourth-section relief and then to 
confer dictatorial discretion upon the Commission to allow exceptions 
in their Wisdom. The section was attacked soon after its adoption in 
1910 in the Intermo1lntai .. Cases, which grew out of the application 
of some seventeen railways for blanket permission to continue all the 
fourth-section rates then in force in the four corners of the United 
States. The basis advanced for relief in all cases was a general alle
gation of carrier competition. The railroads took the view that, since 
Congress did not declare';' policy with regard to the granting of relief, 
the grant of discretion to the Commission to permit discrimination in 
special cases constituted an unconstitutional grant of legislative power 
to the Commission, an administrative body. 

After a full hearing, the Commission denied blanket assent for all 
existing cases of fourth-section discrimination, but granted such 
specific portions of the applications as were sufficiently supported by 
facts elicited in hearings and investigations. The Commision, at that 
time repudiated any idea that it was authorized to exercise legisla
tive discretion in the matter, holding that it w';" restricted from so 
doing by other portions of the Act, just as it bad been before the 
amendment of 1910 was passed. Presumably it would have felt obliged 
to deny all applications in which prejudice and discrimination were 
unjust and undue and to grant all applications in which the showing 
of lawfulness could be made, In this way and in this way only could 
it avoid being guilty of the exercise of legislative authority. 

When the Supreme Court received the cases on appeal, it upheld 
the contentions of the Commission that the Act of 1910 did not grant 
legislative powers to the Commission. In order to take this position, 
the Court had to adopt a different interpretation of the Act of 1910 
than that urged by the railroad attorneys, and, parenthetically, a 
different interpretation than that assumed by the Interstate Commerce 
Commission in recent years. The Court's reasoning was as follows: 
The appearance in the Act of a !lat prohibition of fourth-section 
relief was a denial in appearance but not in fact. It denied relief until 
the railroads had submitted to the Commission the facts upon which 
it proposed to justify the proposed discrimination. As to all existing 
discriminatory rates, there was no prohibition, because provisions of 
the Act preserved all rates lawfully existing for a period of six months 
and thereafter until the particular rates could be investigated by the 
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Commission. The Court found the policy of Congress to be that all 
existing £aSeS of long-and-short-haul discrimination were to be kept 
in force until it was proven that they were unjust or undue under 
other provisions of the Act, notably Secs. 2 and 3. In spite of the 
seeming prohibition of the new section, it was impossible for the 
Supreme Court to see in it a Congressional purpose to declare that 
long-and-short-bau1 discrimination was against public policy. 

The Supreme Court further ruled that the great change in the law 
was in procedure and not in substance. The procedure of passing on 
fourth-section rates was to be reversed. Instead of the railroads taking 
the initiative and posting rates which the Commission must set aside 
after it had determined that they were unlawful, the railroads in the 
future must give the Commission the opportunity to rejeet proposed 
rates before they went into effect. The Commission had neither more 
nor less power to approve or rejeet such rates than it had had before. 
The improved mechanism for administering the law was justified 
solely upon the ground of efficiency. Fourth-section variations were 
still in line with public policy whenever the prejudice and discrimina
tion -was not undue or unjust." 

Not only were the powers of the Commission not changed by the 
Act; the rights of carriers to compete for business were not changed 
in the slightest. The power to decide in the first instance what a proper 
rate should be was withdrawn from the -carriers, where it had pre
viously lodged, and reposed in the Commission, as representative of 
the public. The Commission had formerly had the same power through 
its reviewing function. Yet carriers retained full right to make law
ful rates, as shown by the Court's statement: 

the right of the carriers to nd and obl";" ....an- _horiu4 circu __ ,4 IIw 
-- 0/ tM CommissUm I. cNwge .. I""," _. f",. .. long... thalt for .. 
sitorl« haul Oe&GUSI of compdilionl or for other adequate reaSODSt is estre.rsly 
Fes<rv<tJ anti if not is, in cm:v ftlmt by MCUSGry ;"'plic"';"" gr_m.1O 

It would be difficult to find a clearer expression of denial of the 
delegation of discretionary power than was here made by the Court. 
Only by this assertion of the continuance of the rights of carriers to 
ask and receive relief was the Court able to decide that the amendment 
of 1910 had not made an unconstitutional grant of legislative power 
to the Commission. The rights of the railroads were construed to be 
exactly what they had been before; the powers of the Commission 
were exactly what they had been before; the only change was in 
administrative procedure . 

.. U. S. v. A. T. a: s. Fe et aL, 234 U. S. 476, 485 (1914) . 
"Ibid. Italics m~ . 
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The Court not only declared that the carriers have the right to 
seek and obtain relief under the amended law, but added that the 

authority of the Commission to grant on request the right sought is made by 
the statute to depend upon the /tJds ,sIahlished aM lhe jwlgrM1tl of that body 
;" lhe , .. ,.rein of a sound l.gal di.rcnlio" as I. whelher lhe "'I""si slwt4ltl ~ 
grmtJ<rJ c."yalibly with a dw ctmsideralioJl 01 the priwt. aM public "" .. "Is 
c_....<d, and in view of the preferences.and discrimination clauses of the 
second and third sectioos." 

The language of the Court deserves more careful treatment than 
it generally receives. The words "with a due consideration of the 
private and public interests concerned" lifted from their context may 
appear to mean "with a due consideration of sound public policy as 
determined by the Commission." There is little sanction for such a 
construction of the language of the Court. It seems to mean that the 
discretion of the Commission is limited to the discovery and preserva
tion of the rights with which private persons and the public had come 
to be vested in the given situation. There was in the language of the 
Court nothing concerning policy, and nothing concerning legislative 
discretion. The discretion involved was that of an administrative body 
as it exercised diligence and sound judgment in determining the facts 
concerning the legal rights of all parties. This interpretation is sup
ported by a later statement of the Court: 

. . . the provisions as to undue preference and discrimination, while involving 
of course a certain latitude of judgment and discretion are 00 more undefined or 
uncertain in the section as amended than they have been from the begioning 
and therefore the argument comes once more to the complaint that because 
public powers have been transferred from the carriers to the Commission, the 
wrongs suggested will arise.l1& 

The gist of this statement seems to be that the legal status of 
lourth-section relief was not changed by the transfer of primary 
authority from the railroads to the Commission. There was neither 
more nor less right to make rates which violated Sec. 4 than before. 
The difference, as the Court saw it, was that the Commission took 
jurisdiction at the beginning, rather than later as a reviewing func
tion. The Court saw the transfer 01 initial jurisdiction to be the only 
question settled by Congress in the amendment. The Court did not 
see in the Act any change in Congressional policy toward fourth
section relief or any delegation of authority to the Commission to 
decide matters of public policy with regard to private and public 
interests concerned. 

If l~. Italics uHne. 
Ha/bid.. at.f.88. 
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Events of the World War so affected transportation that, without 
any apparent reali2ation on the part of anyone, the relationship of 
Sec. 4 to competition changed entirely from what it had been in the 
period preceding the War. Before the War thousands of eases of 
fourth-section discrimination continued to exist, protected by the 
terms of existing law as administered by the Commission and as 
interpreted by the Supreme Court. The burden of proof rested upon 
the Commission to discover grounds upon which existing fourth
section relief might be set aside. The general understanding was that, 
where legal, rail roads might continue their fourth-section rates as a 
matter of right rather than as a matter of privilege. 

After the War a drastic change in the administration of Sec. 4 
came, not from any change in the law, but from a new attitude on 
the part of the Commission toward applications for fourth-section 
relief, especially in the transcontinental area and from a new tactical 
disadvantage on the part of applicant railroads. The burden of proof 
shifted from the Commission to the railroa<;!s. What the Supreme 
Court referred to as the right 10 seek and receive relief was interpreted 
to be a privilege to be granted or denied at the discretion of the Com
mission. The significance of this change to transcontinental carners 
grew out of the fact that the withdrawal of water carners from the 
intereoastal service to participate in the more lucrative war trade 
prompted the Commission to order all discrimination in the transcon
tinental area removed in 1918. For the first time since carrier compe
tition had begun, alIlong-and-short-haul discrimination was eliminated 
from this area. 

Elimination of fourth-section relief made a difference in the 
strategic position of the railroads when they sought fo restore their 
fourth-section rates. Before the War, because relief was in existence, 
and protected by the statutes, railroads had a legal right to retain 
such rates as were lawful. The Commission had exercised only sound 
legal discretion in deciding whether existing rates were lawful. After 
the War, no fourth-section. rates were in existence ·in this area. The 
railroad. were, therefore, required to justify a new structure of com
petitive rates. The burden of proof placed upon them, as events 
proved, was not merely to establish the legality of the proposed rates, 
but to justify a major disturbance in the vested rights of individuals 
and communities which had grown up after competition had been 
eliminated. 

The real difference appears to have heen in the Commission, rather 
than in the law, or in circumstances. When, after the War, the trans
continental railroad. applied for relief, the Commission could choose 
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either of two courses. It could exercise sound legal discretion as an 
administrative body and recognize the right of carriers to ask and 
reccive relief acrording to the decision of the Supreme Court in the 
lntermountai .. Cases of 1914, or it could set to one side the question 
of the legality of the proposed rates and make the answer rest, not 
upon sound legal discretion, peculiar to administrative bodies, but 
upon legislative discretion which takes into account the whole matter of 
public policy. It chose the latter course. The burden placed upon the 
applicant railroads by the Commission was not the establishment of the 
legality of their proposed rates but the establishment of the soundness 
of the rates from the standpoint of public policy. 

There are those who choose to believe that the assertion of the 
Supreme Court in the Inte,...._tai .. Cases, that the amendment of 
1910 did not delegate legislative power, has laid to rest for all time 
any charge that legislative acts have been performed by the C0mmis
sion. Nevertheless, certain present-day fourth-section cases involve 
the exercise by the Commission of a type of discretion which was 
never even remotely considered by the Court in the I ntermotmlain 
Cases. A statement of the Court that the Act of 1910 did not dele
gate legislative power is not a statement that the Commission might 
not later usurp, or that it has not in fact usurped, legislative power 
under the Act. 

It must be understood that this discussion is based upon an inter
pretation of facts in the several cases. It is not suggested that this 
interpretation would be accepted by the Supreme Court. The practical 
difficulties surrounding the performance of constitutional administra
tive duties by the Commission are such that the Supreme Court would 
hesitate to accept a classification of Commission acts which would 
weaken its effectiveness in other cases within its 1egaI powers. How
ever, if the Commission has been exercising power to judge public 
policies and to favor one or the other of several contending parties 
at the expense of others on grounds of public policy. it is proper 
to recognize the fact. If the Commission has become an agency to 
decide how trade and commerce should be developed. where popula
tion and industry should be located or, in some instances, relocated. 
and what degree of prosperity or well-being should be enjoyed by 
carriers, producers, or consumers of given areas. it should be given 
corresponding responsibility. 

The nature of Commission hearings on transcontinental rate ques
tions is indirect evidence of the legislative character of its decisions. 
These hearings bear a close resemblance to such Congressional hearings 
as, for example. a change in the tariff. A Commission investigation is the 
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signal for the unloosing of the floodgates of propaganda from various 
public and private lobbies. High-pressure representatives appear for 
various railroads or railroad associations, for water carriers, for job
bers, for shippers, for manufacturing associations, and for commer
cial organizations. Influential members of both houses of Congress 
do their bit before the Commission. It would be difficult to distinguish 
these groups from typical legislative lobbies. The type of information 
given, the arguments advanced, and the ~ethods employed are the 
same. 

It is interesting to examine the record to see just how wide the 
variety of questions involved in some of the cases has been. How 
extensively should the western, especially the tidewater, railroads be 
developed? Are they already sufficiently developed, or are they over
developed? Can they get along in some way without the traffic they 
claim to have lost to their water competitors? Are the producers 
served by the transcontinental carriers entitled to the economic ad
vantages which they allege would accrue to them as a result of fourth
section relief? If fourth-section relief would further develop the 
western portion of the United States, is it good public policy to allow 
it? It must be remembered that western railroads are the key to the 
entire western half of the United States; they form the only depend
able contacts between eastern points and the exposed western coast; 
they tap the timber, the minerals, and the food supplies upon which 
the nation must depend in case of war. Are the decisions of the Com
mission on these matters administrative acquiescence with a policy 
predetermined by Congress, or is it a determination of a Ptlblic policy 
by the Commission acting on its own initiative? 

The question of whether legislative or administrative functions 
are heing exercised is present in every case involving fourth-section 
relief; but its importance does not stand out in most of the thousands 
of cases which have been passed upon by the Commission. Ordinarily, 
the principal questions to be decided are whether the discrimination 
involved is unjust or undue and whether the rates requested are 
reasonably compensatory. The opinion of the Commission on these 
points usually closes the matter, regardless of which way the decision 
goes. Thus the S. P. and S.-Northern Pacific application for permis
sion to charge rates on petroleum and petroleum products from Port
land to Pendleton, Ore. lower than to Kennewick and Pasco, Wash., 
the intermediate points, affected relatively few important interests. 
Only three parties, the applicant roads, the Union Pacific Railroad, 
and the competing truck carriers were affected by the competition. Oil 
refiners and dealers in Portland and elsewhere were not concerned. 
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nor were dealers in Pendleton. Citizens of Kennewick and Pasco, 
though technically discriminated against by the proposed rates, were 
not concerned, since they were not in competition with Pendleton. 
No national group or interests were moved, as in the "big" cases, to 
protest or to put pressure upon the Commission or to have recourse 
to the courts. Since the Commission granted the application, the ques
tion of legislative discretion did not enter, as it would have, according 
to the analysis above, if the Commission had denied it. 

But the question is inescapable in important cases, such as the 
transcontinental fourth-section cases, in which the decisions, when 
made by the Commission, involve something more than mere adminis
tration in accordance with a predetermined policy. The evidence points 
to a legislative balancing by the Commission of the rival desires of 
producers and manufacturers of the Middle West, and the South, and 
the East, as well as the Far West and the intermountain country. The 
decisions involve the relocation of industry and of population. They 
affect the growth and development of highway carriers as well as 
railroads and water carriers. They control the competition of Pacific 
and Atlantic seaboard markets for import and export business. 

That the Commission determioes public policy in certain important 
cases is indicated by the fact that it adapts its rulings to circumstances. 
It permits full and free competition between certain rail and water 
carriers, for example, between Portland, Ore. and San Francisco; it 
permits competition 'between rail and water carriers, even when mar
ket competition is present, as at Gray's Harbor and in the Wisconsin 
Paper Cases. But it denied a similar privilege in the transcontinental 
cases, although similar requirements of the law were met. In the 
latter group of cases, the rights of rail carriers were far more ser
iouslyaffected than in the other cases. However, the conclusion that 
legislative powers were exercised does not rest upon the fact that 
relief was denied· or that railroads found the denial a severe financial 
blow. It rests entirely upon differences in the procedure of the Com
mission and in the grounds for its decisions. 

The charge made by Commissioner Each that the Commission 
adopted a policy which permitted the establishment of a virtual monop
oly for water carriers may be true. His further charge that the de
cision of the Commission violated Sec. SOO is not necessarily true, for 
Sec. 500 contains two parts. As a whole, it declares no public poliey, 
for the reason that Congress lacked the courage or the ahility to 
declare such a policy. The Commission felt called upon to assume this 
function of the legislature, but without admitting it has done so. As 
far as results are concerned, the Commission decided that sound 
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public policy demanded that transcontinental railroads, producers of 
the Middle West, intermoWltain shippers, and others take losses in 
order that Atlantic Coast producers and water carriers be built up or 
preserved. Until Congress speaks on the matter, nobody, not even the 
Supreme Court, can say that public interest was not best subserved 
by the policy adopted by the Commission. The author does not chal
lenge the soundness of the decision. He challenges the right of the 
Commission to make a decision of this nature." 

Commission decisions involving matters of policy are not limited 
to fourth-section matters. The Commission is now inclined to limit 
the power of railroads to make rates for particular purposes, even 
where no discrimination is involved and where there is no evidence 
that a particular rate actually violates Sec. lSa. The following state
ment of the Commission confirms this conclusion: 

. . . in our judgment our authority under section lSa, in the exercise of our 
power to prescribe just aDd reasonable rates to 'initiate, modify, establish, or 
adjust' rates is not mere transitory authority tu establish in the first instance 
a general rate structure calculated to produce a fair return, but is continuing 
authority to see that such a rate structure shall not be undermined aDd its 
purposes thwarted by new rates, either increases or reductions. proposed by 
particular carriers for the purpose of a~ the traffic on certain carrier 
lines. or on certain descriptions of ~ or for the immediate and special 
benefit of particular persons, companies, firms, corporations, localities, or par
ticular descriptiOllS of traffic, in disregard of ,he _. g.....u mod nemingl, 
v...nlable C"","_" of _" raJe. JIeU1l, pro~osed. To ,,~ or ,eriorul, to 
tMlkJee tI gelWf'Gl rote 4#n«hwe ltm!fylly establisMd sufficn to' tftGke trolosrd 
rates calcvlated to eifed StfCh G tlimllditnt tmrt4S(}fS(Jbl, tmd tmlaw/tJ.l. 

There is danger in a declaration of policy which makes proposals 
to change rates secondary to 'vested rights already created and estab
lished under the existing rate structure. Such a practice would make 
the Commission a moderator of all business conflicts including those 
through which change and progress come. It has not generally been 
assumed that the transportation legislation was intended to make the 
Commission moderator, arbiter, or dictator in dealing with conflicting 
interests of businessmen. Congress, a purely legislative body, has 
exercised such policy-forming fWlctions from the beginning. The 
control of tariffs and national recovery legislation with its NRA and 
its AAA are outstanding examples of the exercise of discretion with 
intent to determine the economic destiny of individuals, groups, 
classes, or localities. The borderline between purely administrative 

"Transcontinental Case., 107 I. C. C. 4ZI, 46'l (1926). 
l' Truck Line Ore Rates, (I) I. C. C. 589, 611 (19Z2). Italics mine. See also 

Grain and Grain Products, 115 I. C. C. 153, 164 (1926); Canned Goods fnlID 
the Pacifu: Coast, 13Z I. C. C. 520, S3S (1927). 
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orders which affect economic welfare or persons and legislative orders 
of administrative officers designed to establish or preserve economic 
policy is so hazy that it is difficult to know when it has actually been 
crossed. 

The Supreme Court seems to have taken this view of the matter 
in its ruling that an order of the Commission annulling the reduction 
of certain rates from coal fields in Indiana to Illinois points, to 
equalize reductions put into effect in that state from other fields, was 
invalid. The Court said: 

• • • the finding by the Commission that the new rates are unreasonable is 
seen to be nothing more than a deduction from the paragraph immediately pre
ceding, wherein we learn that the S<hedule, if put into effect, mll disrupt the 
rate structure in Indiana and related areas and disturb groupings and differ
entials maintained for many years. This brings us to the -.-tion whether such 
disruption and disturbance may be deemed a suflicient reason for taking from 
a carrier the privilege of reaching out for a larger share of the business of 
transportation and initiating its own S<hedul. to help it in its strnggle. • • ." 

The Court noted that every rate or schedule disrupts in some 
measure the rate structure theretofore prevailing. In rejecting the 
sufficiency of disruption as a basis for annulling rates the Court said, 
"Plainly such disruption without more is no sufficient reason for pro
hibiting the change." There must be showing that-the new rates were 
impracticable for other lines, that rates were less than compensatory, 
or that the capacity of the carriers to serve the public would be put 
in jeopardy. Even a diminution of profits would not of itself make 
it wrongful for the railroad to reduce rates to restore its parity with 
other lines. The language of the Court is rather sharp in its con
clusion: 

The schedules are to be congealed as they exist, because if not congealed 
they will be fiuid, 8uidity is change, and change has the potency, if not the 
promise of disturbsnce. • • • The point of the decision is not that the present 
rates are sound, but that they must be maintained even if unsound, for fear of 
a rate war which migbt spread beyond control •••• -

Clearly enough, the question of vested rights is related to market 
competition, which was given such prominent mention in the cases of 
1926 that it might well be understood that the presence of market 
·competition was one of the major reasons for refusing relief to appli
cant carriers. The Commission seems to have concluded that rail 
carriers were trying to nullify the advantages of the East by seeking 
all-rail rates from the Middle West which would be practically the 
same as from Pittsburgh points. Thus the natural advantages of 
Pittsburgh and other centers located near the Atlantic seaboard were 

.. U. S. v. C. M. St. P. &: P. R. Co., 294 U. S. 499, 506-507 (1935). 
-Ibid. at 508-509. 
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to be neutralized by establishing comparable rates at points hundreds 
of miles from the Atlantic coast. Manufacturers and producers of 
the Middle West would thus he given market opportunities to which 
their location did nnt entitle them. whereas manufacturers of the same 
goods near the seaboard would have their natural advantages taken 
from them. 

Even if the proposed rates from Chicago in the transcontinental 
cases rested upon market competition, before accepting that fact as 
a basis for denying the applications. both in 1922 and 1926, it should 
have been necessary. according to previous policy, to have examined 
the type of market competition involved in order to determine whether 
it was competition of "markets of supply" as at Montgomery in the 
case involving violations in the Southeast, or whether it was compe
tition of "markets of distribution" as at Birmingham in the same 
case. This matter was discussed at length ahove." . 

Competition in the WiUapa Bay-Gray's Harbor Case and the Wis
consin Paper Cases seems to parallel full,. the situation at Mont
gomery and to he properly classed as competition of markets of 
supply. The decision of the Commission that competition at Gray's 
Harbor and at New Orleans should he permitted, under Sec. 4, was 
fully in accord with the principles laid down at Montgomery. It will 
be noted that the Commission did not mention a perfectly obvious 
fact, that competition, whether between carriers or markets of supply, 
both of which were involved in these cases, does take geographic 
advantage from one group or one locality and give it to another. Loss 
of geographic advantage by the carrier and loss of markets by the 
producing area with the greatest advantages are just as painful and 
significant when they result from discriminatory rates based on 
markets of supply (at Montgomery, Gray's Harbor. or New Orleans) 
as when they result from rates based upon competition of markets of 
distribution (as at Birmingham prior to the Commission's rescinding 
of relief). From this comparison of cases it might he assumed that 
geographic advantage is not controlling if carrier competition or com
petition of markets of supply is involved; it would seem ouly nullifica
tion of geographic advantage by arbilrory rates demands denial of 
relief. 

Transcontinental rates requested in the applications of 1922 and 
1926 seem to rest upon differences in advantages enjoyed by carriers 
serving separate sources of supply and upon the desires of a section 
of the country, such as the Middle West, to reach a profitable Pacific 

.. Chapter Ill. 
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Coast market. In this particular, the cases parallel the Montgomery, 
Gray's Harbor, and Wisconsin paper situations. The discrimination 
against intermediate points, such as Spokane, was based upon com
petitive conditions. To allow transcontinental carriers to make com
petitive rates to Seattle, or to refuse to allow that privilege, would 
not take from Seattle the low water rates which allowed that city to 
undersell Spokane in territory open to both, nor would it increase 
or decrease any of the rate disadvantages of inland points." 

It is true that Chicago and related points would have gained mar
kets through the proposed discriminatory rates, and it is true that 
coast cities would have gained a new source of supply. It is true that 
the Atlantic Coast would have lost its monopoly of the Pacific markets 
and that Spokane would have had to compete with coast jobbers who 
bought goods in two separate markets instead of one. But, as sug
gested above, this situation was m.;,wise present in the Gray's Harbor 
and Wisconsin paper applications. Why transcontinental applications 
alone, of all important applications,' should be disallowed because of 
redistribution of geographic advantages is not obvious. 

Much has been said about the preservation and shift of geographic 
advantage, but little has been done to make clear what constitutes such 
an advantage. Geographic advantage may rest upOn a large number 
of factors or conditions. In the WilIapa Bay-Gray's Harbor applica
tion, distance was made a governing factor in determining geographic 
advantage. The ports in question were adjudged a part of the geo
graphic area tributary to Portland and Puge! Souad cities, as well as 
of the area tributary to San Francisco." If a comparison of rates had 
been the test, the lumber-schooner rates, which were well below the 
established rail rates, would have made these ports exculsiveIy trib
utary to San Francisco. On the basis of shorter distance overland 
relief was granted to the railroads, allowing them to charge less at 
the ports than at intermediate points, so that the geographic advan
tages of Portland and the Puge! Sound cities might be recovered. 

The Commission, from the prominence given the matter in its 
opinion, must have had in mind, as one of its principal reasons for 
rejecting the fourth-section applications of the transcontinental rat1-
roads in 1926, the fact that proposed rates took from the Atlantic 
Coast the advantages of its geographic location. The applicant raiJ-

"Louisville & Nashville R. Co. v. Behlmer, 175 U. S. 646, 669 (1900); 
Fourth Section Violation in tlte SontIteast, 30 I. C. C. 153 (1914); Paper and 
Paper Articles to New Orleans, 88 I. C. C. 345 (1924); Connnodity Rates to 
Gray', Harbor, 88 I. C. C. 512 (1924). . 

.. Commod. Rates to Gray's Harbor, 88 I. C. C. 512 (1924). 
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roads established, and the Commission admitted, that the proposed 
discriminatory rates, even though market competition were present, 
did not result in undue discrimination, since the disadvantages of 
intennediate points would largely continue to exist whether the rail
roads made the proposed competitive rates or not. Unjust discrimina
tion may therefore be dismissed as a controlling factor in the decision 
and weight given to the statement that the proposed rates neutralized 
the geographic advantages of the Atlantic seaboard. 

It may be well to inqulre what the respective advantages of New 
York and Chicago are, if the decision as to fourth-section relief is to 
turn on this question, rather than on the question of whether the 
discrimination is undue or unjust. One of the advantages open to 
New York City is the use of a canal constructed across the state of 
New York and operated toll free. Goods may be laid down on the 
pier in N ew York at less than the actual transportation cost, because 
of inadequate payment for the use of the vast sums of capital em
ployed in the construction of the canal. Another advantage is the 
development of the port of New York by the expenditure of many 
millions of dollars by the Federal government and the state of New 
York. For the use of these expenditures, the shippers do not make 
adequate payment. Another advantage is contiguity to the Atlantic 
Ocean. Another advantage, vital to the competition of New York 
and of the Atlantic seaboard, is the use of the Panama Canal, built 
by the government of the United States, operated as a government 
venture without adequate charge to shippers for interest, depreciation. 
or taxes. The shippers using the canal henefit from the investment of 
vast sums of capital without paying the full market return thereon. 
Another advantage of the Atlantic Coast in its competition with the 
Pacific Coast since the World War has been the intercoastal trade 

. of ships built by the government during the War and sold to steam
ship companies at a fraction of their cost and value." 

It seems to be assumed by the Commission that all of the facilities 
for cheap transportation which N ew York and other Atlantic ports 
have been exploiting in past years are part of the geographic advan
tages of the Atlantic Coast. Many of these advantages are the result 
of subsidies, direct or indirect, and are not in any sense a part of the 
natural geographic advantages of the Atlantic seaboard. Rates, other
wise legal, to equalize some of these unnatural advantages would not 
remove geographic advantages in the ordinary sense. The Commission 
so ruled in the Willapa Bay-Gmy's Htwbor Case, over the vigorous 

•• U. S. Maritime Commission, P. R. 319, Mar. 23, 1939, p. 4. 
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protest of San Francisco that it was being deprived of a gengraphic 
advantage. 

Admittedly, the Middle West does not have the "geographic advan
tages" of New York. But the Middle West has other advantages 
which inhere in its location and which may with equal reasonableness 
be termed "geographic." Vast expenditures have been made in build
ing a network of railroads which radiate from Chicago and the Middle 
West towards the Pacific. From the very nature of railroads their 
total capacity greatly exceeded all available tonnage as soon as the 
tracks were laid. Their major problem was to find or develop greater 
tonnage. A factory built and operating under similar conditions with 
comparable overcapacity would he described as "overbuilt." Yet in 
railroads this condition does not arise alone from the number of rail
roads built, or from the extent to which service has been extended. 
It is found to a great degree in all railroads, or in some departments 
or activities of all railroads at all times. 

The existence of overcapacity explains why railroads are usually 
classed as industries of increasing returns or decreasing costs. It 
expIains why rates on added traffic, other things being equal, if high 
enongh to cover the variable expenses and something more are con
sidered profitable, not only to the carriers but to shippers as a whole 
and individually. It explains in part why transcontinental raiJroads 
proposed lower rates to the Pacific Coast. Countless numbers of rates 
have been made on this hasis, the object being to utilize more fully 
the capacity of the railroads. 

This peculiarity becomes important in any discussion of gengraphic 
advantages. The Commission has applied the term "geographic advan
tages" to the fact that carriers located at New York and elsewhere 
on the Atlantic seaboard, and the manufacturers who supply goods for 
shipment, can use without payment, or at least without appropriate 
payment, millions of dollars worth of capital invested by the govern
ment in barbors, in the Erie Canal (now toll free), and in the Panama 
CanaI (which makes little connection between actual cost of service 
and toll charges). They have access to vessels that have been in many 
cases bought at a ridiculous fraction of their cost to the government. 
Among the same geographic advantages is to be found the fact that 
until recently water carriers have been practically without regulation, 
free to enter and leave the service at the whim of their managers, and 
free to make whatever changes in rates they deem advisable. 

Would it not be equally reasonable to designate as a "gengraphic 
advantage" the availability to Chicago (and the Middle West in 
general) of a vast network of transcontinental railroads spreading 
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over the entire West and Southwest, which operate at but a part of 
their capacity and which are willing and anxious to transport goods 
to the Pacific Coast at less than their usual rates because of the 
principle of decreasing costs? New York may make use of capital 
investment without paying full value for such use. The privilege is 
termed "geographic advantage." Chicago might also have the use of 
expenditures of capital at less than the full value of its use. Is not 
this also a "geographic advantage" from which Chicago and the 
Middle West are entitled to benefit? As a matter of fact, it is obvious 
that no natural geographic advantage is involved in either case. Rather 
it is the play of one form of transportation subsidy against another, 
both being peculiar to the geographic location of the respective 
sections. 

Another approach to the question of geographic advantage was made 
by Commissioner Esch, in a dissenting opinion in the transcontinental 
cases of 1926, in which he denied that permitting the Middle West 
carriers to meet the rates from the Atlantic Coast took away the 
geographic advantage from the latter. He maintained that, as long as 
the railroads were not allowed to do more than meet the water rates, 
the Atlantic Coast was not being deprived of the advantages of geo
graphical location. It was being deprived only of the monopoly right 
to exploit that location with regard to Pacific Coast trade. Only when 
rail rates lower than water rates were permitted would the geographic 
advantage be removed.'· 

A study of the apparent purposes of the Act of 1920 leads to the 
conclusion that Sec. 4 was not an accident, and that it was not a 
political sop thrown to railroad. or shippers who protested against 
its removal. It is hetter interpreted as one of several devices by which 
Congress attempted to strengthen various portions of the system of 
national transportation for their value to the whole, and not as a 
device for the advancement of the interests of one portion of the 
system at the expense of another portion. Thus, advancement of the 
interests of shippers dependent upon circnitous lines and of carriers 
operating indirect lines was recognized, if not authorized, by Sec. 4. 
In the same way, the interests of water carriers from Ohio River 
points to Montgomery, Ala. (via the Mississippi River, Gulf, and 
Alabama River) must, in a measure, be sacrificed to permit rail 
carriers from New York to Montgomery to meet the competition, to 
the obvious advantage of producers in New York and carriers from 
New York but to the obvious disadvantage of water carriers and 

•• Commod. Rates 10 Pao. Terminal, 107 I. C. C. 421, 461 (1926). 
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. 
producers in another section. The general practices of the Commission 
seem to indicate that it has allowed variations which would conform 
to the general policy Congress had laid down. 

Too much emphasis on the effect upon localities, upon individuals, 
or upon particular carriers would bring about a different policy and 
a different purpose from that declared by Congress. Instead of using 
the rate-making power for the purpose for which it was designed, to 
strengthen the transportation system, there might be a temptation to 
use this power to regulate business interests, to preserve vested rights, 
or to confer or withdraw rights in other ways. An order of the Com
mission might be sought to shelter one economic group on the Atlantic 
seaboard, upon intercoastal waters, in the midcontinent oil fields, or 
elsewhere, from the competition of producers in other sections, 
thereby denying economic opportunity to other groups or sections. 
There is danger that preservation of geographic advantage, without 
any intention on the part of the Commission, may come to involve the 
determination by the Commission of matters of public policy which 
affect the nation as a whole. By Commission action manufacturers 
of the Middle West might be impoverished for the benefit of manu
facturers of the East, or the railroads of the transcontinental area 
injured for the enhancement of water carriers. 

What sort of process is involved in denying applications for relief 
when it appears that the railroads of the West can gain some advan
tage from the new sources of income, that there are no legal obstruc
tions to the publishing of the proposed rates, and that the producers 
of the region affected would be able to develop the region more fully? 
What sort of process is involved in deciding that more weight should 
be given to the fact that railroads of the East or the water carriers 
would suffer some financia1losses or that manufacturers of the East, 
or of the Pacific Coast, would lose some of their present profitable 
markets? Oearly, the process, as soon as it ceases to be a question of 
ascertaining the legality of the proposed discrimination and becomes 
an attempt to allocate economic advantage to various groups or sec
tions, is a matter of legislation. Upon the decision, one community or 
one group of interests will go up and another down, precisely as 
happens when Congress makes a political decision on the matter of 
the tariff. The purpose of the Commission may not be to advance one 
interest and retard another, but the effect may be just that-

Similar to the question discussed above is the related question of 
the propriety of requiring railroads to show offsets to collateral losses 
to themselves from the granting of fourth-section relief, as well as 
offsets to losses to other rail and to water carriers. There was much 
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emphasis on these factors, it will be recalled, in all the transcontinental 
cases; yet the same factors were given scant attention in the Gray's 
Harbor Case and the Wirconsin Paper Cases. Yet there is no reason 
to believe that lumber schooners from San Francisco to Gray's Har
bor and WiIlapa Bay could afford to lose the revenues recaptured by 
rail carriers through fourth-section relief; neither is there reason to 
believe that the coastal water or rail carriers that served rival centers 
of paper production in northeastern United States could any better 
afford to lose revenues recaptured by the Mississippi Valley railroad;' 
as a result of relief in the Paper Cases. Even the boats bearing paper 
from Sweden must have missed the revenues they lost when American 
paper was substituted for Swedish through the action of the Inter
state Commerce Commission, though the trade involved was foreign 
instead of domestic. Questions, of collateral losses were ignored in 
these cases, as they have been in most others where administrative 
powers are exercised by the Commission. 

In the transcontinental cases, the Commission put much emphasis 
upon i,ts responsibility under Secs. 15& and 500 to protect the revenues 
of carriers. It regarded this responsibility as a command to allow no 
diversion of traffic or revenues from eastern railroads and water 
carners to transcontinental carners. Yet obviously that was not the 
purpose of the sections. Instead, they seem to place an affirmative 
duty upon the Commission to make such a diversion, as it did in the 
N IW Engkmd DiWions Cases, when it would strengthen weak links 
in the national system of transportation. Instead of implying that 
offsets to losses must be set forth to justify relief, the Act of 1920 
says plaiuly that the Commission must determine whether the major 
aim of the legislation, which is to provide adequate rail and water 
transportation, will be fulfilled. 

The presumption is that the Commission, as an administrative 
body, was under obligation in the transcontinental cases to discover 
the relative earning position of the several carriers involved and to 
make its final decision rest upon the facts disclosed. No one knows 
what such a survey would have disclosed. It might well have sbown 
the eastern railroads so strong compared to the western roads that 
diversion through fourth-section relief would have been imperative 
under Sec. 15&. It might have found them so weak that all thought of 
relief might well have been given' up. But the Commission made no 
such investigation; its conclusions rested upon no such grounds. Its 
answer was a decided "No," on the ground that income of eastern 
carners or water carriers might be affected by the relief. 
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'l'he Commission ruled that, under Sec. 15a, it must deny western 
carriers the right to make adjustments which would recapture business 
they formerly carried. The decision lends support to the statement 
made earlier that the greatest handicap the transcontinental railroads 
had after the War was the fact that eastern producers and shippers 
and eastern rail and water carriers had entrenched themselves in the 
business handed over to them by the Commission in its order rescind
ing all relief in the transcontinental area in 1917.·· In 1922, 1926, 
and 1935 these entrenched interests were disposed to assert vested 
rights in this business. The Commission accepted their point of 
view and threw the weight of its authority upon their side. 

The inconsistency of the position of the Commission in the trans
continental cases, when compared to smaller cases involving identical 
problems, and the differences in the legal requirements set up in the 
two groups of cases support the charge that the Commission, 
in the transcontinental cases, was not functioning as an administrative 
body at all but as a legislative body, guided in its decision entirely by 
the arguments advanced by interested parties as to the public policy 
appropriate under the circumstances. 

In the transcontinental cases, the Commission on several occasions 
reiterated a fear that the lowering of transcontinental rates through 
fourth-section relief would lead to a corresponding cut by water 
carriers, which would be followed by further cuts by railroads under 
Sec. 4, and so on, until both water and rail carriers bad destroyed 
themselves. This fear may be well founded. But the most casual study 
will lead to the conclusion that the sitnation which makes such a rate 
war possible results solely from the chaotic policy of Congress, which 
is still based on the naive belief dominant two generations ago that 
competition between rail and water carriers is a reliable regulator of 
freight rates. Under this theory, until 1938, water carriers were left 
with full power to fix rates, subject only to the more or less useless 
provision against raising rates ahove a maximum and the equally 
useless provisiou that actual rates of common carriers in intercoastal 
service shall be filed with the Shipping Board or the Maritime Com
mission. 

Before 1938 no recognition of the desirability of establishing 
minimum rates for water carriers was given by Congress, although 
this appears to have been the only effective means to Control cutthroat 
competition. On the other hand, part of the same chaotic policy is to 
leave the railroads the privilege, if not the right, of making di.-

a'Transcontinental Rat. ea .... 46 L C. C. 236 (1917). 
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eriminatory rates under Sec. 4 which would preserve competition 
between water and rail carriers. If water carriers proceed to cut their 
own throats and if rail carriers retaliate by cutting their own throats, 
the blame rests with Congress. If the results are undesirable, they can 
be eliminated by Congress at any time. The fact that until 1938 
Congress took no step to eliminate the danger of such cutthroat c0m

petition, as it did for interrailroad competition in 1920, seems to leave 
but one inference, that Congress believed that public policy required 
such competition. 

The chaos in competitive rates provided for and preserved by 
Congress is in part eliminated by orders of the Commission which 
deny the railroads whatever legitimate right they might have to meet 
water competition under existing law, on the ground that to allow 
the railroads to exercise their legal rights would lead water carriers 
to exercise an equally legal right to cut rates stin further. The per
fectly legal though disastrous rate situation which would arise would, 
the Commission believes, be against good public policy. In other 
words, . the Interstate Commerce Commission acts as if it believed 
that it should veto and set aside the public policies ordered by Con
gress because it has a superior knowledge of what good public policy 
would be. The Commission makes itself a superlegislative body to 
review the decision of Congress. 

The Commission's policy of preventing transcontinental railroads 
from meeting water rates, and thereby tempting water carriers to 
reduce their rates to still lower levels, belps to postpone the day when 
the gross faults in Congressional policy will be exposed and the needs 
for adequate regulation of intercoastal and inland carners will be 
realized. The assumption by the Commission of the power to cover up 
the shortcomings of Congress transfers to it the responsibility for 
whatever evils are perpetuated. 

In fairness to the Commission, it should be said that it has on 
many occasions implored Congress to correct its incongruous and 
inconsistent transportation policies. The Commission cannot prevent 
the ultimate injury which win accrue to the national transportation 
system. It can only decide. that the injury shall come through the 
weakening of certain railroad systems, instead of through demoraliza
tion of both railroad and water systems, as Congress seems to have 
decreed. It cannot prevent the demoralization of water carriers 
through cutthroat competition among themselves; but it can make 
sure that water carriers shal1 not be jeopardized by rail competition. 

The Commission helps preserve the popular fallacy, dominant in 
Congress and out of it, that intercoastal transportation is in some 
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way analogous to the highly competitive water transportation which 
has existed for centuries on the high seas in world commerce. It helps 
gloss over the fact that intercoastal water transportation is at best but 
an example of protected and subsidized interstate commerce, watched 
over and pampered by an indulgent Congress. It helps to conceal the 
fact that regulation to insure an adequate national system of trans
portation must be able to keep all agencies of transportation within the 
bounds established by broad public policy. 



CHAPTJ!ll XI 

THE COMMISSION AND CONGRESSIONAL PRESSURE 
METHODS 

I N the preceding chapter evidence was presented which indicated 
that, as far as formal legislation is concerned, the Interstate Com

merce Commission in the transcontinental cases had abandoned what the 
Supreme Court in the lntennounlain Cases termed legal discretion
the right to determine what relief is legal under Sec. 4---e.nd assumed 
legiskUive discretion-the right to permit or deny relief on the basis 
of public policy as the Commission sees it. The conclusion reached 
was that in such cases administrative functions and duties of the Com
mission had been replaced by legislative functions. 

Before concluding this study, however, it is proper to note that 
the Commission is concerned with a great number of matters of 
policy besides those found in statutes dealing directly with railroad 
transpqrtation. It must deal with a vast number of provisions affecting 
transportation which are attached as "riders" to legislation intended 
to accomplish some purpose indirectly related to transportation. 
Moreover, it has to face pressure-group activities of members of 
Congress, in both their personal and their official capacities. In more 
recent years it has had to take account of what appear to be political 
activities of the chief executive of the United States, designed to 
affect the work of the Interstate Commerce Commission. Needless to 
say, these various types of political activity are not related to any 
clearly defined plan or policy. Often thcy are mutually inconsistent 
and antagonistic. In certain instances, however, they may color the 
decisions of the Commission. 

In the opening chapter the assertion was made that Congress is 
the really pathetic figure in the regulation .of transportation. This is 
true whether emphasis is placed upon the inadequacy and incon
sistency of legislation designed to regulate transportation, or upon the 
partisanship and provincialism shown in "riders" attached to legisla
tion which pertains immediately to other matters, but which is in
tended to exert an indirect inHuence upon transportation. Through 
such legislation senators and representatives serve as spokesmen for 
personal, group, or sectional interests with scant consideration for the 
interests of the country as a whole. 

One of the prominent members of the Commission has expressed 
the opinion that that body is infiuenced by matters outside of the 

[ 136] 
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specific content of regulatory statutes. At the hearing on the second 
Pettengill Bill before the House committee in 1937, this was advanced 
as an explanation of the opposition of certain members of the Com
mission to the bill. It was thought that repeal of certain features of 
Sec. 4 might be taken by the Commission as an indication that Con
gress disagreed with the Commission's general policy with regard to 
Sec. 4, and particularly with its decisions in the transcontinental cases. 
While the legislation here referred to was not "rider" legislation, the 
commissioner's statement is illustrative of the psychology of the Com
mission in reading into statutes more than is actually expressed. This 
commissioner, Mr. Eastman, thought that the Commission would 
interpret amendments to Sec. 4 as a demand by Congress that the 
Commission change its policy, although the proposed amendments 
would not change the legal status of discrimination in any particular. 
He seems to feel that, as far as he himself is concerned, indirect 
purposes of Congressional legislation affecting transportation are as 
binding upon the Commission as direct. More important still, he 
regards the incidental and collateral purposes which may be deter
mined by surmise and implication as equally binding upon the Com
mission. 

This seems to be a reasonable interpretation of the following 
statemeot: 

In the first place the Commissiot>-6!ld the same thing is true of the courts 
-<llways assumes that a law is not passed idly by Congress and that where 
the present provisions are substantially changedt there is some intent in chang ... 
fug the results and that mtml is read into tlu law. In other words, this might 
be construed, and I am inclined to think it would be construed, as a declaration 
of intent by Congress that the tolicy of the Commis.ri ... with respect to the 
long .... nd-short-haul matter should b. <hang" and that a policy for the future 
should be fol!owed which will b. _. flW01'tJol. oM g;w mor. "'olft< to th< 
""ilroods ood b< Itu ftworab,. ood g;w Itu "'o/fie to th. _r lints, or perhaps 
to other competitors. a •• 1 

Mr. Eastman reiterated his belief that any change in Sec. 4 would 
affect the administration of the Act: 

. . . I think that the Commissioo, and probably the courts, would coostrue 
this law as having been passed with the int ... t to chang. sOfMlhi"g and to 
produce nsults that are different from those that are being produced now, and 
that the Conunissioo ;" 011 #ob.l>ility for /hot retmJ" would F"'" • difftr.nt 
tolicy from what it has pursued in the past and no doubt the courts would be 
inclined the same,1 

1 House Hearings, H. R. 1668, 75th Cong., 1st Seas. (1937), p. 435. Italics 
mine. 

I Ibid., p. 440. Italics mine. See also Po 469. 
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Later, in explaining why he had ehanged his mind about a previous 
statement approving the repeal of the "reasonably compensatory" 
clause, he said he had begun 

to think ••• of the fact that the courts have a tendency .•• to assume that Con
gress intends to change something when it changes the law and that by striking 
out the words ureasonably compensatory" there would be a feeling that C0n
gress disapproved the definition that the Commission had put upon those word. 
before.-

In response to a question whether, if Sec. 4 were amended, the 
water carners could be adequately protected, Mr. Eastman replied 
that in his opinion they could be. He added a remark which is rather 
startling when made by one who considers himself an administrative 
rather than a political officer: "I have several times said that I am 
afraid of how this bill would be mter/Weted under all of the circum
stances.'" The implication would seem to be that the amendment 
jeopardized 'certain ends which the speaker desired to preserve as a 
matter of policy. 

When existing legislation is searched for collateral statements 
whicli might influence the Commission in its administration of Sec. 4, 
it will be found that all through the regulatory legislation there runs 
a thread of special treatment for water carriers, which might persuade 
the Commission that Congress intended that these carriers should be 
specially favored. This is as true of. railroad legislation as it is of 
legislation directly affecting water transportation. The words of Sec. 
500 of the Act of 1920 will come to mind immediately. "It is declared 
to be the policy of Congress to promote, encourage, and develop water 
transportation, service, and facilities in connection with the commerce 
of the United States." While this language is toned down and modi
fied somewhat by the addition of a further purpose "to foster and 
preserve in full vigor bDth rail and water transportation," the general 
effect of the section, as suggested by Mr. Eastman above, would be to 
create a presumption in favor of water' carriers, especially in the 
minds of commissioners chosen because they resided in areas with 
special interests in the matter." 

. Under the Act of 1920, railroads were required to cooperate with 
water carriers in providing docks and other facilities necessary for an 
interchange of traffic. In the provision for joint rates which would be 
necessary as the result of the int<;rehange, the Commission was given 
jurisdiction over the rail portion of the haul, both as to maximum and 

• Ibid., p. 441. 
• Ibid., p. 449. Italics min .. 
• U. S. Code, title 49, ch. 5, sec. 142. 
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as to minimum rates, while its jurisdiction over the water portion of 
the joint rate applied to maximum rates ouly. The Commission might 
be inclined to believe that Congress purposely omitted the control of 
minimum water rates in order that the deadly water competition 
which later developed might proceed without interference from it. 
If so, here is an important declaration of CotigressionaJ policy by 
implication.' 

Sec. 15 of the Act to Regulate Commerce, as it stood after 1920, 
seems to indicate a very clear intention on the part of Congress to 
favor water carriers. In paragraph four of this section the Act denies 
to the Commission the authority to require an originating carrier to 
"short-haul" itself in delivering goods to a connecting carrier in a 
joint or through route, "except where one of the carriers is a water 
carrier." While the Commission has never attempted to force rail
roads to "short-haul" themselves for the benefit of water carriers, 
this section seems dearly to imply that Congress anticipated that it 
might be desirable that this be done. If put into force, tbis provision 
would work even greater havoc than is now apparent in railroad
water carrier competition in the lower Mississippi River area.' 

Another indication of interest in water carriers is to be found in 
the provision for the disposal, by the Secretary of War, of the mighty 
Beet of vessels accumulated by the government during the World War 
to those who would use them actively in transportation service.' In 
this connection, it is necessary also to remember the Inland Water
ways Act of 1924, which seriously sought to establish and preserve 
transportation on inland waterways on the assumption, prohably 
almost entirely political, that the service was required in the public 
interest.' 

Consideration of the Merchant Marine Act of 1920 is important 
in any attempt to study collateral policies of Congress which might 
be held to supplement the Act to Regulate Commerce and so to inBu
enee the Interstate Commerce Commission. This Act and later amend
ments provided for the establishment of a merchant marine and for 
the control of shipping interests by the Shipping Board created by the 
Act of 1920. In 1928, provision was made for construction loans, for 
mail subsidies and contracts, and for requisition by the United States 
in case of need. Sec. 7 of the Act of 1920 declared, and the Act of 
1928 reaffirmed. that the national defense and the development of 

"Ibid., ch. I, sec. 1 (9). (10). (11). 
, Ibid., ch. 1. sec. 15 (3). (4). 
"Ibid., ch. 5. sec. 141{c). 
• ibid., ch. 5, secs. 151, 153. 
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foreign and domestic c:ommerce required for the United States a 
merchant marine "of the best equipped and most suitable types of 
vessels sufficient to carry the greater portion of its commerce" and to 
serve as a naval auxiliary in case of war. Accordingly the Act declared 
it to be the policy of Congress "to do whatever ..... y be necessary to 
develop and mco .. r/J{/' the development of such a ...... chanl fIIm"ine."'o 

In the ship-subsidy legislation of 1936, a still more elaborate 
declaration of policy towards the merchant marine was expressed. It 
was held to be necessary, for the national defense and for the develop
ment of foreign and domestic commerce, that the United States have 
a merchant marine sufficient to carry its domestic water-bome c0m

merce and a substantial portion of its foreign commerce and to pro
vide shipping service on all routes essential for maintaining the flow 
of such domestic and foreign water-borne commerce at all times. The 
Act provided that such ships were to be the best-equipped, safest, and 
most-suitable type, constructed in the United States, and manned 
with a trained and efficient citizen personnel. When Congress says 
in the Act, "It is hereby declared to be the policy of the United States 
to foster the development and eftCOUY/J{/. the maintenance of such a 
merchant IfUlrine:'U should it be concluded that this policy governs 
every decision by an administrative body on any matter which affects 
the financial or general welfare of intercoastaI or other ships? If so, 
should it control the Interstate Commerce ('.ommission, in its rulings 
concerning railroads which affect water carriers? 

The surmise as to the true sentiment of Congress concerning 
water-railway competition is strengthened as one searches in vain 
through the several acts affecting water carriers, passed prior to the 
amendments of 1938, for a single bit of evidence that the Congress 
intended to make it possible for any administrative body to regulate 
water rates in order to prevent unfair competition with rail carriers. 
There was not even a provision for the establishment of minimum 
rates to prevent the ships from scuttling each other by recurrent rate 
wars comparable to those of the railroads of the 80's and 90's. The 
Act of 1936 transfers to the Maritime Commission the insignificant 
powers of the old Shipping Board which had been transferred to the 
Shipping Bureau of the Department of Commerce. At that time no 
additional powers were given to provide adequate regulation of water
carrier rates. Even the conditional provision for transfer, after the 
lapse of two years, of the powers and duties of the Maritime Cam-

10 U. S. Code, title 46, clt. 24, sec:. 861, as adopted in 1920. Italics mine. 
Ibid., clt. 24&, .... 891, as adopted in 1928. 

11 llJid., ch. D, ace. 1101. Italics mine. 
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mission to the Interstate Commerce Commission contained no hint of 
a purpose to increase the power of the Commission to regulate the 
rates of water carriers. While the ultimate transfer of powers to the 
Interstate Commerce Commission would be desirable, because it 
would concentrate all authority in a single body. it could do little to 
improve the competitive situation unless power to regulate the rates 
of water carriers were given the Commission. 

The Act of 1936 did prohibit certain discriminatory practices by 
common carriers by water, but it did not in any manner cover the 
questions involved in rail and water competition, as is shown by the 
following language: 

It shall be unlawful for any common carrier by water, or other person 
subject to this chaptert either alone or in conjunction with any other person, 
directly or indirectly ... to make or give any undue or unreasonable preference 
or advantage to any particular person, locality, or description of traffic in any 
raped whatsoever, or to subject any particular person, localityl or description 
of traffic to any undue or unreasonable prejudice or disadvantage wbatsoever.1t: 

Substantially this same language has been in Sec. 3 of the Act to 
Regulate Commerce from the first day of its passage in 1887. Much 
of the fourth-section discrimination discussed in this study has been 
perfectly legal under it. Most of the fourth-s!lction discrimination 
which arises under water and rail competition is neither undue nor 
unreasonable; hence it is not prohibited by the Act. The language of 
the Act of 1936 may deceive the uninformed public into believing that 
Congress is at last attempting to regulate water carriers; but neither 
the Interstate Commerce Commission nor the Maritime Commission 
will be at all deceived by it. It cannot by any means be twisted or 
distorted into an expression of disapproval by Congress of long-and
short-haul discrimination by water carriers wben in competition with 
railroads. 

The discrimination brought to light by the Commission in the 
Transcontinental Automobile Cases of 1935, outlined in a preceding 
chapter," in which automobiles were shipped from Detroit througb 
the Buffalo zone to New York and thence by water carrier to San 
Francisco for $3.52 per hundred, while t.he rate for the shorter baul 
from the Buffalo zone was $4.00 per hundred, is perfectly legal. So 
also is the port-to-port discrimination in this case-the actual rate 
for the water haul from New York to San Francisco was $2.65 per 
hundred if the automobiles originated in Detroit, but $3.00 per bun
dred if they originated in the Buffalo zone.' • 

I. Ibid •• title 46, ch. 23, S<C. 815, as amemled June 16, 1936. 
1& Chapter IX above. 
.. Transcontinental Westbound Automobile Rates, 2Il9 L C. c. 459 (1935). 
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Would it be strange if the Commission understood the 1anguage 
of the water-carrier acts to be an expression of the determination of 
Congress that water carriers shall be permitted to practice long-and
short-haul discrimination, although the Commission has worked 
assiduously for two generations to eliminate such discrimination from 
railroad practices? 

Similar confusion in what is expected of the Commission is found 
in legislation designed to regulate highway carriers. In its statement 
of policy Congress declared that it recognized and sought to preserve 
the inherent advantages of highway carriers and sought, in the public 
interest, to foster sound economic practices among carriers in such 
transportation. It sought to promote adequate, economical, and effi
cient service by motor carriers; to assure reasonable charges and rates 
devoid of unjust discrimination, undue preferences or advantages, and 
unfair or destructive competitive practices; to improve relations be
tween motor carriers and other types of transportation; to develop 
and preserve a highway transportation system properly adapted to 
the needs of the con1merce of the United States and of the national 
defense. 

The Act imposed on highway common carriers the duty of estab
lishing reasonable through routes and rates and joint routes and rates, 
of providing adequate equipment, of laying down reasonable ru1es 
and regulations affecting the service, and of making a just and reason
able division of all joint rates and fares. 

Like the Act regulating water-carrier competition, the Highway 
Act prohibits undue or unreasonable preference or prejudice for or 
against any person, port, gateway, locality, or description of traffic. 
This, as was true of the similar provision relating to water-carrier 
regulation, utterly fails to touch the cutthroat competition between 
rail and highway carriers, since every definition of undue and unfair 
discrimination accepted and applied by the courts would exempt the 
most significant competitive rates made by highway carriers from 
these prohibitions. The section could apply only where a highway 
carrier deliberately decided to favor one shipper at the expense of 
another. The provision is worse than meaningless; it is a ~ravesty on 
regulation, since it makes a pretense of limiting rail and highway 
competition. 

r t is obvious that Congress did not intend, through the Highway 
Act, to set limits to the right of highway carriers to take business 
from railroads by discriminatory rates. Evidence to the effect is 
found in the· provision of the Act prohibiting unjust discrimination 
and preference, which says, "provided, however, that this paragraph 
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shall not be construed to apply to discrimination, prejudice, or dis
advantage to the traffic of any other carrier of whatever description.» 
This language appears to say that no carrier by highway shall give 
undue advantage or subject any person, port, gateway, etc., to any 
type of unjust discrimination or any undue or unreasonable prejudice, 
in any manner whatsoever, unless the person discriminated against 
chanced to be another type of carrier, for example a rail carrier. In 
the latter case, it would be lawful for the highway carrier to apply any 
type of prejudice and discrimination to the traffic of that carrier"" 

Equally interesting and puzzling language is to be found in the 
proviso attached to the section which directs the Commission-when 
it finds that any rate, charge, fare, practice, regulation, etc., is or will 
be unjust, or unreasonable, or unju..tly discriminatory, or unduly 
preferential or prejudicial-to determine and prescribe the lawful 
rate, fare, or charge, or the maximum and the minimum rate, charge, 
fare, or the lawful classification, rule, regulation, or practice. But 
"nothing in this chapter shall empower the Commission to prescribe 
or in any manner regulate, the rate, fare, charge for intrastate trans
portation, or for any service connected therewith, for the purpose of 
removing discrimination against interstate conunerce, or for any 
purpose whatever."1. 

It seems reasonable to conclude from these provisions that, what
ever may have been the purpose of the chapter designed to regulate 
highway carriers, it was not to ease up the disastrous competition 
between them and the railroads. The proviso just quoted seems to be 
designed to make sure that the Shreveporl Cases, the Wisconsin Pas
senger Fares Cases, and SI.ph.mon v. Binford sball not be relied 
upon by the Commission to justify it in calling a halt to practices of 
intrastate highway carriers which demoralize interstate carriers. This 
is another way of saying that the Commission shall uot attempt to 
protect interstate railroads from the depredations of intrastate trucks 
and busses. The Act was not drawn to protect railroads from the 
disastrous competition of highway carriers, but to protect highway 
carriers from undue competition among themselves. 

Many cases involving the level of competitive rates of highway 
carriers have now been before the Commission. In many instances in 
which the Commission has ruled against the proposed rates the de
cisions have seemed to turn on whether the rates were reasonable and 
compensatory rather than on how they would affect competitors. Thus 
the Commission rejected competitive rates proposed on paper and 

.. u. S. Code, title 4'1, cb. 8, sec. 302-
'·Ibid., cb. 8, sec. 316 (e). 
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paper articles to the Southwest on the ground that such rates were so 
unreasonably low that they would cause unnecessary reductions in 
carriers' revenues and threaten carriers' financial responsibility .... 

In this and in other cases effects of proposed motor-carrier rates 
on raU carriers have been noted; yet it cannot be said that protection to 
rail carriers bas ever been more than incidental to the main purpose-
protection of the carrier proposing the rates. So far no adequately com
pensatory rate has been rejected under conditions which indicate that 
the Commission's major purpose was to protect competing rail carriers. 

These provisions of the Act do not affect the power of the Com
mission to grant relief to railways' on account of competition with 
highway carriers, except as the Commission may see an implication 
that it must be less liberal with railroad applications than before the 
Act was passed. But it does appear to make it impossible for the Com
mission to order highway carriers to abandon the competitive rates 
because of adverse effects on rail carriers. Unless and unill the 
Commission attempts to regulate highway carners to relieve pressure 
upon· rail carriers, it will not be definitely known how completely this 
typical Congressional "joker" has nullified what would seem to have 
been one of the important purposes of the Highway Act. 

In view of this "joker," the power of the Commission to fix maxi
mum, minimum, or lawful rates of highway common carriers appears 
to lose some of its significance. The railroads are still left to shift for 
themselves, shackled by every rule laid down by the Commission and 
relieved in no particular by similar restraints put upon highway car
riers or, until 1938, upon water carriers. 

With regard to contract carriers by highway, regulation seemed to 
be limited to the requirement that minimum rates be filed, that rate 
changes be made effective not less than thirty days after filing, and 
tbat minimum rates be prescribed by the Commission when necessary 
or desirable in the public interest to prevent an undue advantage over 
common carriers by highway. Apparently the ambiguous purpose of 
Congress to "improve the relations between, and coordinate trans
portation by and regulation of, motor carriers and other carriers" is 
nothing more than a pious wish that the more closely regulated com
mon carriers by rughway wtlI be provided some protection against the 

'''' Paper Articles. Illinois Freight A .. oc. Territory to Southwest, 10 
Motor earrier eases 329 (1938). See also: Commodity Rates of Oklahoma and 
Texas Transfer Co., 6 M. C. C. 259 (1938) ; Middle Atlantic States Motor Car 
Rat .. , 10 M. C. C. 193, 10 M. C. C. 299 (1938); Cotton Fabrics and Cotton 
Piece Goods, 10 M. C. C. 275, 282 (1938) ; Gulf Ports etc. Commodity Rat •• , 10 
M. C. C. 106, 109-10 (1938); S. W. Freight Bureau, Inc. v. GiD, 11 M. C. C. 
91,98-100 (1939). 
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more obnoxious competition of the less closely regulated contract 
carriers by highway." 

It may also be held that the Act decrees that raIlroads and other 
carriers shall cooperate in full with highway carriers in making 
through routes and rates so that highway carriers may share in 
through traffic, which is now in general not open to them. This mean
ing is supported by the general tone of the Highway Act. If ever put 
into effect, this interpretation may completely demoralize what is left 
of rall transportation. 

In 1938 changes were made in the sections providing for the 
regulation of water carriers by the addition of a new chapter desig
nated as Chapter 23a. 10 The term "common carrier" is made to include 
both common and contract carriers in intercoastal semce via the 
Panama CanaL Moreover, the term "common carrier by water" as 
originally defined in the Act is declared to apply to every common 
carrier by water in interstate commerce. This would make common 
carriers on inland waterways and lakes subject to the Act. 

The new chapter provides that schedules of rates, terminal 
charges, etc., covering all ports served shall be filed with the Maritime 
Commission and posted at wharves, docks, or in offices where pas
sengers and freight are received. Through rates and classification 
sheets shall also be filed. No change in such rates shall be effective 
for thirty days, unless the Commission permits a change in a shorter 
time for good cause. The Commission may call a hearing on a pro
posed rate on complaint or on its own motion, and may suspend a pro
posed rate for not to exceed four months. The most important powers 
conferred on the Maritime Commission in this Act are those covering 
maximum or minimum or maximum and minimum rates if existing 
rates are unjust and unreasonable. Just how these powers will affect 
competition between rail and water carriers cannot be known until 
it is seen whether the Maritime Commission looks upon this question 
from the same point of view as the Interstate Commerce Commission. 
In March 1939, the Maritime Commission forwarded to Congress 
an extensive report on intercoastal and inland water transportation, 
and announced a broad hearing on the entire intercoastal shipping 
rate structure." 

In 1938 Congress made slight changes in the statutes providing 
for the regulation of highway carriers. One new section provides for 

17 Ibid., ch. 8, &<cs. 30Z (a) and 318 (b). 
10 U. S. Code, title 46, ch. Z3a. 
.. Maritime Commission Docket 514. Announced in Public Releases 171 

and 317, Mar. 10, 1939. 
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the submission of questions involving highway carriers to joint hoards 
made up of representatives for the states and the Interstate Commerce 
Commission. Where three or fewer states are involved submission to 
such a joint hoard is required. Where more than three states are 
involved submission is optional with the Interstate Commerce Com
mission. Whether provision for these joint hoards represents an 
attempt to get a broader view of the whole problem of competition 
between rail and highway carriers, or an attempt to provide machinery 
whereby a given state may preserve and protect the intrastate carrier 
competition which gives it peculiar local advantages at the expense 
of interstate railroads, only time will tell. In the later sections of the 
Highway Carrier Act there is nothing which seems to indicate that 
Congress intended that regulation of competition should be more 
drastic. 

The intention of Congress to provide rigid regulation for rail 
carriers and an ineffective, indulgent regulation for water and high
way carriers may have been shown in its attitude towards the pro
posals to modify or eliminate Sec. 4 of the Act to Regulate Com
merce and in its treatment of certain recommendations of the Fed
eral Co-ordinator of Transportation. 

Had Congress passed the PettengiU Bill of 1936, which proposed 
to repeal the limitations of Sec. 4, long-and-short-haul discriminations 
by railroads would have stood upon the same basis as simtlar dis
crimination by other carriers, after the amendments of 1938 to the 
Water Carrier Act were adopted. Discrimination would have been 
prohibited if it were undue or unjust, but not otherwise. Railroads 
could have done nothing more and nothing less, after the Pettengill 
Bill had been passed, than can be done and is being done by both 
highway and water carriers." 

There would, however, have been some effective checks upon the 
railroads in their power to make discriminatory rates which would 
not have been enforceable against other carriers. One is to be found 
in the requirements of Sec. 1 Sa as recently amended that, in making 
rates, the Commission shall give due consideration to the following: 
the need of the carriers for revenues sufficient to enable them to 
provide adequate service. the effect of the proposed rates upon the 
movement of traffie, and the effect of the rates upon the adequacy 
and eflicieney and cheapness of the supply of transportation services 
from the standpoint of the public. 

.. House Hearings, H. R. 3263, 74th Cong., 1st s.. .. (1935); Senate Hear
ing., H. R. 3263, 74th Coog~ 2nd s.... (1936). 
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Another check upon discriminatory rates would come from the 
power of the Commission to fix minimum rates. This power, coupled 
with the rate policy of the amended Sec. lSa, would, so it was urged 
by the railroad spokesmen for the Pettengill Bill, effectively guard 
the public and competing carriers against uncontrolled rate wars. 

The hearings on this bill before House and Senate committees 
were marked by heated testimony and discussions. The Interstate 
Commerce Commission officially opposed the bill, as did the Federal 
Co-ordinator, also a member of the Commission. The latter's report 
to Congress on the matter is of special interest. He said: 

As above indicated, the choice is between unleashing the railroads, so that 
they may compete on more equal terms with the water lines, and briDging the 
latter under a similar degree of controt The first alternative win in the end 
be ruinous, and not less to the water lines than to the railroads. The second 
alternate is in accord with what has already been done with respect to the 
motor carriers and will permit the Commission to deal constructively with the 
whole traosportation problem. It will not do away with competition, but it will 
make it possible to curb the abuses and excesses wbich characterize competi
tion when no such control exists.11 

The views of the Co-ordinator are of importance for any attempt 
to determine the extrastatotory policy of Congress toward fourth
section competition between railroads and other- forms of transporta
tion. His assumption that the Highway Act had already put the high
way carriers on a par with the railroads in regard to regulation may 
have some basis as far as competition among common carriers by high
way and between common carriers by highway and contract carriers 
by highway are concerned; but there is no reason to believe that the 
Act covers, or was intended to cover, competition between railroad 
and highway carriers. Congress apparently did not intend to put a 
single straw in the way of the attempts of highway carners to secure 
competitive traffic. The law does not imply that the Commission's 
minimum-rate power over highway carriers can he legitimately used 
to relieve railroads from highway-carner competition in any degree 
whatever. 

The Co-ordinator's endorsement of the regulation of water car
riers seems to have been based upon an assumption that Senate Bill 
1632, centering regulation in one agency and giving effective power 
to control rates, would he passed substantially as he proposed it. The 
Act actually passed created a new agency, the Maritime Commission, 
and so failed to center control immediately in the Interstate Com
merce Commission, as the Co-ordinator proposed. It failed utterly te. 
give any control over such long-and-short-haul discrimination as was 

.. Fourth Report of the Federal C.,."rdinator. H. Doe., No. 394, 74th 
Cong, 2nd s.... (1936), p. 14. 
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not undue and unlawful or over minimum rates. In generaJ the whole 
attitude of Congress has been to turn thumbs down upon a1l1egisl:v 
tion designed to relieve railroads from competitive handicaps. It 
remains to be seen how far the amendments of 1938 change the 
situation. 

An examination of utterances and activities of members of Con
gress may throw light on the policies affecting Sec. 4. There may be 
more than one way for Congress to declare a policy. A real declara
tion of Congressional policy may perhaps be found in oflicia1 acts and 
in personal activities of congressmen that are peeuliarly significant 
because of the official status of the individual congressman. Such 
activities are generally observable when a bill to modify or repeal 
Sec. 4 is under consideration, when a nominee for a place on the 
Interstate Commerce Commission is before the Senate for confirma
tion, or when, for some reason political or otherwise, Commission acts 
are SUbjected to Congressional scrutiny. . 

Nothwithstanding the significance of personal activities and views 
of legislators in establishing public transportation policy, no careful 
study of them has been made. Yet here one may find the very "stuff" 
of representative democracy. In this present discussion no attempt 
will be made to do more than indicate the possibilities of such a 
study. 

Some hearings on proposals affecting Sec. 4 are long-drawn-out 
affairs which thoroughly air the whole question of regulation. Such 
hearings have followed legislative proposals, such as the Esch-Cum
mins Bill, which became the Transportation Act of 1920, the Gooding 
bills of 1924 and 1926, Senate Bill 563 of 1930, and the so-called 
Pettengill hills of 1936 and 1937." At these hearings transportation 
interests are present in full force with well-organized cases to present 
to the committee in charge of the investigation. Other interests 
affected by transportation are also fully represented. The array of 
witnesses looks like any legislative "third house." It is not unusual 
for the committee conducting the hearing to take on the appearance 
and manner of a trial court, with some politically active committee 
member or members, perhaps the chairman, acting as prosecutor and 
judge. Committee members are. frequently openly biased in favor of 
particular policies demanded by their respective localities. Opponents, 
whether witnesses representing various interests, or members of the 
Commission, or members of the committee, may be browbeaten and 
bullied by the chairman or other committee members in an attempt to 
discredit their positions on proposed legislation . 

•• See "ote I, Chapter VIII, above. 
• 
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The houses of Congress are so organized that committee policies 
easily become Congressional policies. Under this organization Con
gress may allow its decisions to be controlled by well-organized 
minorities. 1£ such a committee kills legislation designed to liberalize 
the long-and-short-haul clause, should not the Commission, as Com
missioner Eastman seems to suggest, interpret this to be an informal 
demand of Congress that the Commission be less liberal in administer
ing Sec. 4? If the committee approves and Congress enacts the pro
posed changes, should the Commission regard this as a demand for a 
general change in policy, as Commissioner Eastman seems to con
clude? Would such a conclusion explain why the transcontinental 
cases were settled with an emphasis on rules quite different from 
those applied in other cases involving quite similar economic circum
stances and conditions? 

The independence of the Commission may also be affected by 
practices followed by the President of the Uuited States in nominat
ing, and by the Senate in ratifying, members to serve on the Commis
sion. When a President recognizes a particular section of the country 
which has been actively involved in disputes with the Commission 
over its policies or conclusions by appointing a person from that 
section who has served as spokesman for a particular point of view, 
should the Commission treat the appointment as an executive endorse
ment of the demands of that section? When a citizen of Spokane, 
Wash., who had actively fought transcontinental relief before the 
Commission, received an appointment to the Commission and accepted 
it, should he feel, and should his colleagues feel, that the executive 
branch of the government was endorsing the claims of that section? 
Such an appointment might have the effect of converting the Com
mission from an administrative, quasi-judicial body into a IitUe 
Congress, with each member decidedly conscious of the immediate 
demands of the constituency he represents. No surer way to demoral
ize a quasi-judicial body could be imagined than this process of 
"packing" the Commission to insure "representation" of particular 
points of view. 

The intermediate territory might 'be said to have been given 
recognition when an able jurist 'was appointed from a state that had 
been most bitter in its fight against relief under Sec. 4. In the Senate 
conunittee investigation of his fitness to be a member of the Com
mission, the candidate, when asked about the long-and-short-haul, is 
said to have replied that he knew about it only in a general way. But 
the committee took official note of the fact that he came from the 
"heart of the country most concerned about the fourth section. "u 

II Washington Bureau correspondence, T.alfic W..,.14, voI. 4S (JaD. 18, 
1930), Po 157. 
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It thereafter unanimously recommended the ratification of this 
appointment and the Senate voted ratification on the following day. 
Should this member feel that he bears a mandate to deny fourth
section relief? Should the rest of the Commission see in this appoint
ment and ratification a declaration of policy on the part of the Presi
dent and the Senate which should control them? 

More recently the problems of the Commission in maintaining an 
administrative attitude have been made more difficult by the policy of 
President Franklin D. Roosevelt in nominating members of the Com
mission. One nominee, an excongressman, so it was asserted by the 
President's critics, was chosen because it was believed that he would 
"jazz up" the work of the Interstate Commerce Commission. He was 
alleged to have a contempt for the accepted or established principles 
and procedures of Commission regulation. Such an attitude would be 
appropriate for one performing a political function, since the end usu
ally receives more attention than the means in political matters. But 
such an attitude is not appropriate for administrative matters, since 
polici~ are presumed to have been decided long since by legislative 
agencies or by the common law. The withdrawal of the nomination by 
the President leaves the significance of the original appointment in 
the realm of conjecture. 

Another appointment received the prompt ratification of the Sen
ate. Newspaper accounts at the time assumed as true an allegation that 
the President had made the appointment, not merely because the nom
inee was a man of outstanding ability and experience, but because, as 
transportation economist for the TV A, he had committed himself to 
the policy of revising downward the entire southern rate structure as 
the most essential step in the rejuvenation of the South. News columns 
asserted that the appointment should be treated as an "important ges
ture by President Roosevelt in support of this viewpoint." Added sig
nificance in the appointment may be seen from the fact that a petition 
for lower freight rates for the South, presented by nine southern gov
ernors to the Interstate Commerce Commission in 1937, was thought 
to be about due for decision by the Commission. Would it be surpris
ing if the Interstate Commerce Commission should interpret the ap
pointment and ratification of a man with publicly announced views 
as a "mandate" from' the cruef Executive and the Senate that the 
Commission approve a rate revision for the South?" 

.14 For typical newspaper comment on the appointment and ratification of 
Mr, J. H. Alldredge. see "A Battle of Railway Rates: Is the South T ..... ted 
Fairly?". U";t.d Stat.s N __ • Fob. Zl, 1939, p. 13. 
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On the other hand. those whose records on Sec. 4 has aroused 
the ire of powerful members of the Senate and of the Senate Com
mittee on Interstate Commerce do not fare well. A one-time mem
ber. who bailed from Wisconsin. the "heart" of the country which 
would profit most from relief for transcontinental railroad •• and who 
wrote vigorous dissenting opinions on certain of the transcontinental 
cases. was denied ratification when appointed to succeed himself at 
the expiration of his term. Would his rejection inspire an independent 
attitude towards Sec. 4, or would it create in members of the Com
mission an attitude of acquiescence to the demands of sections of 
the country powerfully represented in the Senate and on the Senate 
Committee on Interstate Commerce? Was the summary rejection of 
this nominee. among others things, a declaration by the Senate of a 
poliey on fourth-section relief? Should the Commission so regard it?" 

Appointments are sometimes rejected because of the Senate's 
objection to the general attitude of the appointee on other matters of 
poliey. Submission of a name to the Senate for ratification may turn 
loose upon the nominee a flood of charges, countercharges, and 
defenses. quite the same in nature as the political attacks and defenses 
undergone by individual members of the Senate committee during 
their own campaigns for election and reelection. The whole record of 
the nominee. and sometimes of the Commission, may be dragged 
forth and subjected to bitter political analysis. A good example is the 
extensive investigation conducted in the Senate when a citizen of 
Pennsylvania was nominated to be a member of the Interstate Com
merce Commission in 1927. His relation to the coal producers in one 
field. or his residence in that field, subjected him to bitter attacks by 
senators from other coal districts, because of the sensitiveness of coal 
to rates to lake ports. Since manifestly no other factors were involved, 
his rejection might seem to declare plainly the policy of the Senate 
on lake-cargo coal rates for the future guidance of the Commission 
when that question should again come before the Commission.'· 

The proeedures and practices of Senate committees in dealing 
with matters affecting the Interstate Commerce Commission clearly 
allows the committee or committee members to threaten the political 
independence of the Commission. No nominee could hope to get far 
over the opposition of the chairman of the Senate Committee on Inter-

n Hearings before Committee on Interstate Commerce, United States Sen
ate, on the confirmation of John J~ Esch to be a member of the Interstate Com
merce Commission. 70th Cong.. 1st Sess. (1928). 

as Hearings before the Committee on Interstate Commerce. United States 
Senate, on the nomination of Cyrus E. Woods to be a member of the Interstate 
Commerce Commission, 69th Cong., 2d Sess. (1927). 
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state Commerce, for example. Usually the chairman of a Senate com
mittee is chosen on the basis of seniority, not experience or ability. 
If his party remains in power in the Senate long enough, each member 
of the Commission sooner or later will have to stand before him, hat 
in hand, waiting for the nod of approval of his reappointment. To 
what extent should the Interstate Commerce Commission recognize 
the demands of such a chairman as policies of the Senate or of Con
gress binding upon the Commission? 

This type' of abuse of power by Senate committee members bas 
led to an amendment of the transportation law providing that a mem
ber of the Commission shall continue in office until his successor is 
appninted and qualified. The new amendment weakens a committee 
member's power to delay action on ratification until a nominee devel
ops a "proper attitude of co-operation." 

From these activities of Senate committees and committee mem
bers two conflicting conclusions may be drawn. The first is that there 
may be more than one way for Congress to declare the policies which 
are to,govern the Commission. It can be plausibly argued that, pieced 
together, the various acts of Congress, the activities of Congressional 
committees and members, and the nominations of the President do 
declare policies which may be at variance with the formal declarations 
of Congressional policy as set forth in legislation directly affecting 
railroad regulation. What appears on the surface to be a usurpation 
of legislative power by the Commission is, it may be held, nothing 
more than an effective administration of a Congressional policy 
synthesized out of these inconsistent parts. This conclusion would put 
to rest any charge that the Commission has become a legislative body 
in some of its activities. 

On the other hand, it may be argued from the same facts (with 
great force the author believes) that the partisan treatment which is 
accorded to the Commission and to its members and nominees for 
membership by Congressional committees, committee members, and 
the Chief Executive of the United States is evidence that the important 
activities of the Commission are legislative in nature. In the trans
continental cases the Commission decided what areas and what groups 
should secure the business in question. In the Lak. C/Jt'uo Coal Casu 
it decided what coal fields should have access to markets at the head 
of the Great Lakes and elsewhere. In these decisions the Commission 
did the same thing Congress does when it passes or modifies a tariff 
law, as far as effects on economic interests are concerned. These 
political attacks on the Commission do not "drag it into politics." 
They grow out of the fact that the Commission is already in politics, 
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in the sense that it declares public policy. Only by the partisan means 
resorted to by Congress, or the President as head of the party in 
power, can control over policy determination be retained by the 
political arm of the government. 

It matters little whether the Commission willingly reached out for 
this legislative power, or whether, with greatest reluctance, it felt 
that it was forced to assume the duties by the negligence of Congress, 
the exigencies of particular cases, or the pressures exerted by inter
ested groups in Congress and out. The exercise of policy-forming 
powers by the Commission exposes it and its members to the type of 
political attack to which all political agencies are subjected. There is, 
however, this difference-there is no way for the Commission or the 
individual members of the Commission to fight back, or to seek 
vindication. They can only become more and more involved in polit
ical activities as they undertake further exercise of the discretion 
which Commissioner Eastman asserts lies in their hands. 

The Commission can avoid political attacks only by passing back 
to Congress the full responsibility for Congressional acts or failure 
to act. Ultimately Congress would be forced to work out a compre
hensive transportation pnlicy. Meanwhile Congress would have to 
take full responsibility for whatever damage results from its inaction 
or its favoritism to one group or another. The Commission will have 
to decide whether it fits into the American scheme of government as 
the eyes, ears, hands, and feet of Congress in carrying out declared 
public policy, or whether it rather than Congress is to supply intelli
gence and conscience in the declaration of public transportation policy. 



ClIAPTl!R XII 

THE FUTURE OF CARRIER COMPETITION: POLITICS 
OR ECONOMICS 

THIS study would not be complete without at least a brief dis
cussion of what may lie ahead in the regulation of long-and-sbort

haul discrimination. All can 'agree that future regulation is to be 
determined in large measure by the character of future competition. 
The long-and-sbort-hau! controversy would lose its importance if 
injurious competition among and between carriers could be displaced 
by regulation of all carriers, just as regulation largely displaced 
uneconomic competition among railroads in 1920. 

Since Congress attempted to solve the transportation problem 
by the Act of 1920, sweeping changes have taken place in transporta
tion. Highways and motor carriers have been developed and perfected, 
pipe lines have been utilized more intensively, water carriers in 
domestic commerce have been encouraged by subsidies, and air car
riers have passed well into the serious experimental stage. The Fed
eral Co-ordinator in 1934 estimated that, in the development and 
expansion of all types of public transportation, except electric rail
ways, at least $25,000,000,000 bad been expended in plant and equip
ment since 1920. This amount is equal to the entire investment in 
railroad properties before 192O} 

It is interesting to recall that the Brookings Institute report on 
America's Capacity to Produce, which found in all American indus
tries an average estimated overcapacity of 19 per cent in 1929, found 
more than double that amount for public transportation agencies. In 
other words, the one field of economic activity in which purely 
political considerations have been most dominant, in which heaviest 
direct or indirect political subsidies have been absorbed, and in which 
reasonable regulation has been most stubbornly resisted, has the great
est wasted capacity of all the industries of the nation.' 

1 Report of the Federal Co-ordinator of Transportation, SeD. Doe. No. 
152, 73rd Cong., 2nd s.ss. (1934) • 

• Edwin G. Nourse and Associates, .14.""""'0'$ Capacity to Pruduu (1934). 
It was estimated in this report that 19 per cent could have been added to the 
total national income in 1929, and that an additinnal income of $125 per man, 
woman, and child would have absorbed it all (pp. 429·30). Coaceming trans
portation, the study mak ... the following observatious: 

(I) In 1929, only 21 per cent of Pullman space was occupied (p. 356), 
(2) Trackage and locomotives were not used to 50 per cent of their practical 

[ 154] 
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The Federal Co-ordinator recognized these conditions in his final 
report to Congress in 1936 in which he said : 

The chief trouble has been that the Dew conditions have created great waste 
of' one kind Cl' anoth.... The supply of facilities has grown so fast that it has 
much exceeded the demand, and this has been true, not only of uansporlation 
as a whole, but of individual forms of transportation. In consequence, compe
tion has gone beyond nonnal and wholesome bounds. Carriers have struggled 
to get and bold business which they could not handle economically. In the pur
suit of traffic, rates have often been cut below sound levels. so that carriers 
have been impoverisbed. Labor and the public service have frequently suffered. 
as well as owners or investors. The immediate advantages to shippers have gone 
more to big business than to smaller concerns. Instability and uncertainty in 
rates and changes have developed which, in the long run, hurt shipping interests.' 

The "new conditions" noted by the Co-ordinator are properly 
called "new" only in the sense that they have developed since 1920. 
They are not new in the sense that they tnark the advent of a new 
era. as did the railroad when it displaced canal and turnpike carriers. 
There has been no revolution in the economic order. But there has 
been a vast amount of political promotion of various transportation 
agencies with taxpayers' capital. 

The Co-ordinator lleIieved that it was necessary for the govern
ment to recognize the problems which have grown out of this over
development of facilities. Any action by Congress relating to trans
portation, he thought. should be taken "with full knowledge of trans
portation conditions. with fairness to all concerned, and as promptly 
and effectively as possible.'" 

The conditions here pointed out exist in large measure because 
Cougress has not only expressed its belief in the efficacy of competi
tion between highway, water, rail carriers, but has also shielded high
way carriers from reasonable regulation. and has made special pro
vision for the perpetuation and development of uneconomic water 
carriage. The Transportation Act of 1920, which provided adequately 
for the control of railroad competition, was shortsighted in its pro-

capacity, and freight cars not beyond 70 per cent. Terminals bad a substantially 
greater capacity than was necessary for existing traffic (p. 356). 

(3) Waterways, canals, and improved rivers were one-sixth to one-fifth 
used (p. 359). 

(4) The American merchant marine could have carried 70 per cent more 
than it did in 1929 (p. 361). 

(5) There existed on the American highways generally a great unused 
capacity. Actual use was probably not beyond one-third of capacity (p. 363). 

(6) Pipe-line traffic at the peak in 1939 did not use over 45 per cent of the 
potential capacity (po 366). 

• Fourth Report of Federal Co-ordinator of Transponatiml, H. Doe. 
No. 394, 74th Cong, 2nd Se ... (1936), p. 2-

'Ibid., p. 3. 
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vision for the perpetuation of what at the time was a nebulous (X)tDpe
tition between rail and water carriers. It made no attempt to provide 
adequate control for that competition and indicated no recognition 
that regulation and control should be applied to all types of carriers. 
There was no pretense of coordination. There was not even a proposal 
to change the Panama Canal Act of 1912, which made it not only 
unlawful for railroads to own vessels plying through the canal. but 
also unlawful for them to own vessels anywhere in domestic trade 
unless it could be shown that such ownership WllS necessary in the 
public interest. 

It is generally agreed that the whole question of carrier competi
tion should be settled on the basis of broad public policy. The main 
difficulty now seems to be the inability of private owners and operators 
of railroads, highway carriers, water carriers, and air carriers to 
agree on broad public pnIicy. Instead each sees an advantage in put
ting pressure on certain leaders in Congress to secure special legis
lation in their respective selfish interests. "Friends" of carriage by 
watet;" are anxious to "encourage" water transportation, no matter by 
what means or at what expense to other carriers or to the public. 
Highway enthusiasts insist on the expenditure of biUions on public 
highways, and countless thousands of carriers spring up to compete 
witn railroads. Railroads do not fare so well. While it is heroic to 
pose as spokesman for highway and water carriers, railroads find that 
few members of Congress have the courage to insist that competition 
against the railroads be controlled in the public interest. The odium 
of being called a "railroad senator" or a "railroad congressman" is 
still to be avoided. The almost complete absence of public conviction 
that railroad interests may be public interests precludes inteUigent 
leadership in their defense. The result is an inconsistent program. 
with little or no effective regulation for water and highway competi
tion on the one hand and with no relaxation of the rigid regulation 
of rail competition on the other. 

The Federal Co-ordinator made recommendations which took full 
cognizance of this situation. He noted the sorry condition not only of 
rail transportation but of other forms of transportation as well. He 
realized that railroads cannot forever hold up under present condi
tions. He concluded that Congress must choose one of three courses: 
(1) it must provide more regulation for water and highway carriers; 
or (2) it must relieve the railroads from present restrictions; or 
(3) it must be prepared to nationalize railroad transportation and 
presumably other types of transportation as they prove themselves 
unable to survive. 
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The Co-ordinator, while accepting nationalization as the ultimate 
solution of the problem, rejected it as impractical at the present time. 
That left only a choice between reducing the regulations now imposed 
upon railroads or increasing that upon other carriers. He rejected any 
proposal to reduce the regulation set up for railroads. Already the 
water and highway carriers were destroying themselves by unre
stricted internal competition. No public purpose, he believed, could 
be served by freeing railroads tu join them in competition, which in 
the end could Duly result in serious damage or destruction for all. 

Rightly or wrongly the carriers and the Co-ordinator have con
sidered long-and-short-haul discrimination the outstanding problem 
involved in this competition. Railroads insist that part of the difficulty 
grows out of the fact that the Commission is obdurate in every in
stance in which the long-and-short-haul controversy is of national 
significance. They have endorsed the several PettengiU bills designed 
tu repeal the restrictive portions of Sec. 4. 

The Co-ordinator actively opposed these bills, apparently on two 
premises. The first was that Sec. 4 must be preserved if further 
destructive competition between rail and water carriers is to be pre
vented. The second was that similar regulation could and should be 
imposed upon other carriers. These two premiseS are not as souod as 
they seem to be at first glance. They require further examination. 

The first raises the question of how significant long-and-short
haul discrimination is in carrier competition. In the Co-ordinators 
report of January 21, 1936 this statement occurs: "Many years before 
there had been fleets of steamboats on every navigable river in the 
South. The railroads cut their rates tu meet this competition, main
taining higher rates to and from intermediate points, until the boats 
gave up the battle."· Appareotly the statement referred tu the period 
which preceded the amendment of 1910, wben the Commission was 
first given primary jurisdiction over such discrimination. So also did 
a similar statement of Johnston B. Campbeil, a former member of the 
Commission who before, during, and since his term on the Commis
sion has shown partisan opposition to all relief under Sec. 4. He said 
to the House Committee on Interstate and Foreign Commerce. which 
had under consideration the Pettengill bill, " ... as I have shown you, 
and as Congress has recognized, the water lines had been put out of 
business by the use of the fourth section ..•. '" He then quoted from 
a speech which he said was delivered by the Federal Co-ordinatur 

• Ibid., p. 10. 
o House Hearings H.R. 3263, 14th Cong. 1st Sess. (1936), p. 471. 
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before the National Rivers and Harbors Congress in April 1934, as 
foUows: 

So far as water transportation is concerned you know what happened in 
the past when the railrcads had a free haud, and swept the inland waterway. 
practically free of competing craft. • . . In that connection I suggeot that you 
who have the interest of water transportation at heart may well keep an eye 
on the attempts being made to wipe out the long-and-short-haul cia.,.. of the 
Interstate Connnerce Act. I venture this suggemon loot there be a repetition 
of our early experience with destructive competition. T 

No one would wish to accuse the Co-ordinator of making state
ments for the mere purpose of tickling the ears of those actively 
campaigning against fourth-section relief or of those members of the 
powerful Senate Committee on Interstate Commerce who were 
equaUy opposed' to relief. Yet it cannot be denied that, if long-and
short-haul variations conformed to the requirements of Secs. 3 and 
4, even when the law was weakest, they could not have driven water 
carriers from the waterways. The Commission, from the beginning, 
ruled that Secs. 3 and' 4 permitted only rates· which met competitive 
water rates. Such rates could not destroy competitors. If railroad 
rates were dropped to a point below water rates, they immediately 
became unjustly- discriminatory and- in violation of Secs. 3 and 4. 
There has never been a day since the first passage of the Act to 
Regulate Commerce in 1887 when snch rates would not have been 
clearly unlawful. 

An explanation of the damage done to water competition must lie 
outside of the long-and-short-haul clause. Either the Commission 
winked at wholesale violations of the law, as the results set forth 
in the Co-ordinator's statement might imply, or the Commission was 
powerless to enforce the law as it then existed because of the lack of 
administrative powers, as was suggested in Chapter IV above, or 
there were other causes of the damage. If the Commission winked at 
violations of the law, it must asswne blame for the damage done. 
These discussions have very carefuUy set forth evidence that the C0m
mission was not negligent in its attempt to enforce the law. If the 
Commission- was powerless to enforce the law and prevent its open 
violation, then the fault did not lie either with the Commission or 
with Secs. 3 and 4, but with Secs. 15 and 16 which purported to set 
up procedures for the enforcement of the law. If there were stiU 
other causes, they should. be, given appropriate consideration and 
emphasis. 

As suggested above, the courts have from the beginning recognized 

, IbUl., p. 479. 
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the correctness of the Commission's tests of legality of long-and
short-haul rates. They have always held that the moment rail rates go 
below competitive water rates, the discrimination becomes unjust and 
undue and subject to the prohibitions of Sec. 3. It will be worthwbile 
at this point to summarize the statements of the courts on this point 
as set forth at length in Chapter IV. 

The significant thing is that the courts in the early fourth-section 
cases held that the legality of the discrimination in each case was an 
incidental matter and not, as is usually stated, the main question 
before the courts. The Supreme Court did not understand that compe
tition made any degree of discrimination lawful. It held in 1896 that 
competition to justify discrimination must produce a "substantial and 
material effect upon traffic and raJ. making.»' 

In the Beh/mer Case, decided shortly after the Alabama Midland 
Case, the Supreme Court made this point very clear when it said, 
". . . we do not hold that the mere fact of competition, no matter 
what its character or extent, necessarily relieves the carrier from the 
restraints of the third and fourth sections.»' 

Even tbe Alabama Midland Case, which for over forty years has 
been blamed for the "emasculation" of the Act of 1887 and the con
sequent destruction of water competition, bears the clear assertion 
of the Supreme Court that the mere fact of competition, no matter 
what its character or extent, did not necessarily relieve the carrier 
from the restraints of Secs. 3 and 4. The significant statement of the 
Court was that Congress did not intend that Secs. 3 and 4 should be 
prohibitive. If competition was present, some degree of discrimination 
might not be unjust and undue, since competition makes dissimilar cir
cumstances and conditions.'" 

Certainly the Supreme Court did not understand that the railroads 
were left to determine for themselves the extent to which discrimina
tion was justified by circumstances and conditions. Railroads were 
better fitted to adjust their rates to circumstances and conditions than 
courts and commissions, but their rates were always subject to 

• Tex. & Pac. Ry. Co. v. L C. C., 163 U. S. 211 (1896). Italics mine. 
• L. & N. R. Co. v. Behlmer, 175 U. S.649 (1900). Italics mine. 
1. Alabama Midland Ry. Co. v. U. s.. 168 U. S. 144, 167 (1897). On the 

point the Court made the following statement: "In order to guard against any 
misapprehension. of the scope of our decision, jt may be weU to observe that we 
do not hold that the mere fact of competition. no matter what the character or 
the extent, necessarily relieves the carrier from the restraints of the third and 
fourth sections, but only that these sections are not so stringent and imperative 
as to exclude in an cases the matter of competition from consideration in de
termining the questions of "undue or unreasonable preference or advantage: or 
what are 'substantially similar circumstances and conditions' ,n 
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"rev:ision by the Commission and the courts" where it was alleged 
that they were unlawful." 

In fact, the real question in the AlabatM Midland Case did not 
involve the legality of the disttimination at all, hut the right of the 
carners to make the rates without first coming to the Commission for 
permission. The Commission had held that its consent must first be 
secured. The railroads had held that, since circumstances and condi
tions were dissimilar, they had the right under Sec. 4 to initiate the 
rates. The Court upheld the ra1Iroad's contention." 

If the language of these cases means anything, it means that the 
Act of 1887, as it originally stood hefore any amendments had been 
made to it, prohibited disttimination against intermediate points which 
exceeded the differential in competitive rates at the terminus. While 
the mere fact of competition gave the railroads the initiative in pub
lishing a disttiminatory rate before 1910, it did not in any sense 
relieve them from the law which fiatly forbade discrimination that 
was unjust and prejudice that was undue. The measure of competition 
was then, as it has always been since, the measure of lawful dis
crimination9 

It is not a mere matter of quibbling to repeat the statement made 
above that there has never been a minute since the Act of 1887 was 
passed, even though at first it was weak and impotent as far as 
enforcement was concerned, when Secs. 3 and 4 of the Act did not 
prohibit rates which would destroy water carriers, provided the rates 
discriminated against intermediate points. The moment the dis
criminatory rates went below those of the water competitors, they 
became unlawful. 

If, as is here suggested, the lawful use of Sec. 4 did not lead to 
the destruction of water transportation, other competitive factors not 
so conspicuous or sensational as long-and-short-haul disttimination 
must have accounted for the disaster. Two or three such factors 

11 Ibid. at 173. The language of the Court was as follows: " ••• we Wlder
stand the statement, ru.d in the. connection in which it occun to mean only 
that,. when once a substantial dissimilarity in circumstances and conditions has 
been made to appear, the carriers are, from the nature of the question, better 
fitted to adjust their rates to suit such dissimilarity of circumstances and con
ditions than courts or conunissions; . . . But it does not mean that the action 
of the- carrier~ in fixing and adjusting the rates, in such ins~ is not sub
ject to revision by the commission and the courts. when it is charged that such 
action has resulted in rates unjust or unreasonable, or unjust discriminatioa 
and preferences." 

"Ibid. at 169. The Court's statement ;. •• follows: ''We are unable to 
aup_ that Congress inteoded by the fourth section aod proviso th......" to 
forbid common carriers, in cases where the circumstances and conditions are 
substantially dissimilar, from making different rates until and unless the <:om-
·mission thall authOFiK them to do so." . 
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should suggest themselves to the student of transportation. Anyone 
of them, if present, could explain the destruction of water transporta
tion and completely refute the charge that fourth-section rates were 
the sole cause of its ruin. 

One very probable explanation combines the right of a railroad 
to meet rates made by water carriers with the power peculiar to water 
carriers to determine their own minimum rates. Either right taken 
separately is more or less innocuous. Together they make a deadly 
combination. Suppose a railroad exercised its lawful power to meet 
a rate made by a water carrier. The water carrier might then exercise 
its lawful right to set a new minimum rate below that fixed by the 
railroad. As soon as the new low water rate became a reality, the 
railroad would have a lawful right to again drop its rates to the new 
level, since discrimination would not be unlawful under the circum
stances. Water carriers could then take another step toward their own 
destruction by lowering rates again, thereby automatically extending 
to the railroad the lawful right to meet the new rate, and so on. 

Obviously this type of competition would annihilate water carriers. 
The cause of such competition would not be found in the weakness of 
Sec. 4, since the railroad was doing precisely wbat it was assumed 
it would need to do to secure its fair sbare of traffic. The real diffi
culty lay in the power of the water carrier to fix its own minimum 
rates. The simple step of granting to the Interstate Commerce Com
mission the power to fix minimum rates for both rail and water 
carriers would bave solved the entire problem. 

Another explanation of the disappearance of water carriers from 
the inland waterways is to be found in the economic conditions sur
rounding the industry, and the relation of the watercourses to major 
markets. In the first place, water carriers were definitely restricted to 
the territory adjacent to main streams and tributaries. The vast and 
rich inland areas could not be adequately served by boats. Railroads 
were peculiarly designed to reach such areas. The greater part of 
freight traffic originated on the lines of railroads, which formed direct 
all-rail routes to primary markets. These routes cut across the water 
routes. Railroads were able to tap every source of traffic avaiIable to 
water carriers, and the water carriers bad no compensating advantage. 
Chicago and N ew York became the great rrulroad centers. St. Louis 
and New Orleans ceased to be on the direct lines of commer,s:e and 
fell far short of the prospects held out for them in the days when 
river transportation dominated. When railroads had reached the peak 
of construction, every ton of freight originating in the territory served 
by water could be picked up more readily by railroads and shot 
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directly across watercourses to Atlantic ports for direct shipment 
abroad. Small wonder tbat water carriers perished. It is an interesting 
matter of speculation whether their passing justifies anything more 
tban a sentimental and emotional regret. Political efforts at their 
resuscitation are so far little more than attempts to redistribute geo
graphic advantages apportioned by rail roads during the develop
mental period. 

There is still another factor frequently overlooked which seems 
to have helped in eliminating water competition. It lies entirely out
side of the immediate question of railroad traffic. This is the fact 
tbat from the 80's on there was an abundance of opportunities in 
industry, agricultore, commerce, and rai1roading for the investment 
of capital funds better tban those afforded by either inland water 
carriers or ocean carriers. Both latter types of transportation were 
largely abandoned by American investors during this period to the 
dismay of those politically minded. Some of the handicaps of water 
carriers might have lain in the competition of riIilroads, and some in 
their abuse of their minimum-rate powers. But, in the main, the 
competition which so seriously affected water carriers was the com
petition of desirable speculative investments with less profitable and 
less speculative investments in water carriers for the available invest
ment funds of the United States. Direct competition of the two types 
of carriers for traffic probably had comparatively little to do with 
the matter. The economic advantage of railroads lay in the closeness 
of their relationship to the general economic expansion of the country. 

Another explanation of the destruction of water competition was 
discussed in an earlier chapter-tbe right of a railroad to make 
blanket rates. No matter how low such rates might be, they would not 
have been subject to the Commission until after the amendment of 
1920. The only limitation to this power was that such blanket rates 
must not discriminate against intermediate points, except where there 
was no violation of Secs. 3 and 4." By this rate-making power alone, 
the raiIroads could have accidentally or deliberately cleared every 
river and waterway in the United States of competing carriers, with
out any recourse whatever to Sec. 4 and long-and-short-haul dis
crimination. Such bianket rates were extremely common during this 
period." 

Th~ real remedy, as far as blanket rates were concerned, would 
not have been to tinker with Sec. 4, as proposed and accomplished in 

la Skinner & Eddy Corporation v. U. S., 249 U. S. 557 (1919). 
a For example, the Texas common-point note system. Dallas Freight Bu

reau v. M. K. & T. Ry. Co., 1Z I. C. C. IiJ.'l (1906), gives a history of th .... 
rates. 
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1910 and 1920, but to have conferred upon the Commission full 
power to fix minimum rates at a compeosatory level. 

When all of the facts are taken into account, statements similar 
to those of the Co-ordinator, while interesting in the extreme if taken 
as broad generalizations descriptive of the history of water transporta
tion, become useless or downright harmful to the cause of regulation 
if taken as a diagnosis of the causes of the changes recorded, and 
dangerously misleading if taken as an indicator of praper public 
policy. 

Granted, for the sake of argument, that the analysis of the Fed
eral Co-ordinator is correct and that all existing railroad regulation 
should be preserved intact, what is the prohability that regulation. 
such as is now applied to railroads, can be extended to other forms 
of transportation and, if so extended, that it can solve the problems 
of transportation? The Co-ordinator indicated the extent of his faith 
in his own analysis by the legislation he proposed for both water 
and highway carriers. It is notable that both bills contained provisions 
similar to Sec. 3 of the Act to Regulate Commerce, but that neither 
of them contained anything analogous to Sec. 4, though no one can 
pretend that long-and-short-haul abuses do not exist on both high
ways and waterways. Both bills included provisions for minimum 
rates. 

If Congress would declare that competition which undermines or 
weakens any form of transportation is against public policy and enact 
a mandatory requirement that the Commission use its minimum-rate 
powers to prevent destructive competition, the problem would be 
adequately solved. There would then be no further use for Sec. 4. 
It could only serve as a device to show favoritism to water or high
way carriers by excluding the railroads entirely from some traffic. 
The principle should be adopted that all carriers are to be treated 
alike and that all alike are to be required to serve where they may 
best serve, in public Dot in private interest. 

Even after carrier oompetition has been adjusted, there will stin 
be problems ultimately insurmountable for certain areas and certain 
shippers. It is usual to assume blandly that bighway-carrier services 
can completely replace railroad services, or that railroads, after their 
choicest traffic has been lost, can in some miraculous manner continue 
their former oomplete service to an communities. 

What is overlooked is the fact that it has required over one hun
dred years to convert the railroads from local and special carriers 
into national and universal carriers. There is no point on a railroad 
that cannot insist upon a fairly adequate service. There is no kind 
of transportation service of any importance which it is not the duty 
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of the railroad to supply. If any new service becomes desirable, it 
becomes an obligation of the railroad to supply It almost as soon 
as it is recognized. The railroad has equipment for almost every type 
of service. It can be required to get other types of equipment as soon 
as the need is demonstrated. The nature of the train, both passenger 
and freight, is such that a great variety of services can be performed 
by it simultaneously. It is assumed that the railroad has undertaken 
to serve an and that it can be held to that service. 

The railroad is peculiarly fitted to take the most important role 
in a system of national transportation, which means just what the 
name implies. A shipper can send almost any kind of commodity to 
almost any destination, over a dozen railroads if necessary, under a 
single bill of lading. If rail service is displaced in part by highway 
carriers or by any other type of carrier, a universal carrier is replaced 
by what can never be anything more than a special carrier, limited 
as to schedule, route, and type of commodity carried. Local and 
through rates and routes can be arranged and _forced only with 
greatest difficulty. 

At the present time railroads are attempting to abandon portions 
of the national system. The Commission reported, for 1935, applica
tions to abandon lines or service on lines aggregating more than 2,500 
miles. The mileage of railways in receivership in 1935 was 64,301, or 
25 per cent of the total mileage of the United States. In 1937 the 
figures were 72,883 and 29 per cent, respectively. In view of these 
figures, loss of railroad service to certain communities is not a remote 
possibility. Trucks, even great truck lines, cannot be held to have 
engaged in complete and universal common-carrier service. even over 
the lines or routes. specified. Administrative difficulties in enforcing 
upon highway carriers the duty to serve will be insurmountable for 
many if not all areas. Localities which lose their adequate universal 
rail service may get in exchange no service at all or a purely 10cal 
service which will in the end give them rates entirely out of line with 
what tbe railroad formerly charged or with what other communities 
are receiving. The dense centers of population may attract a great 
enough variety of highway carriers to give adequate service. By the 
use of joint and through rates and routes, such centers can get a fairly 
adequate auxiliary service and fair rates. But these advantages may 
come only at tremendous cost to smaller isolated areas. In this way, 
the goal of a national system of transportation, giving each part. of 
the nation a connection with every other part, will have been lost. 
By no stretch of the imagination can one believe that iodividual 
trucks or truck lines can be held to serve adequately all the points on 
their route, to say nothing of points off their line. To anow undirected 
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substitution of highway for railway carriage is to make for the ulti
mate breakdown of the ouIy type of transportation that has ever been 
or ever can be truly national in scope. 

It is a discouraging fact that Congress failed utterly to grasp the 
problem the Co-ordinator presented as a matter of national signifi
cance. So many members of Congress saw in the proposal a chance to 
"get something" for their constituents that the proposed program 
was emasculated, and Congress passed instead an incongruous mass 
of legislation. Highway carriers, it is true, were placed under the 
Interstate Commerce Commission, but with instructions in no un
certain terms that powers granted were not to be used to regulate 
competition between highway carriers and railroads. The proposed 
legislation affecting water carriers was completely devitalized before 
it was passed. What the Co-ordinator hoped would be constructive 
legislation proved to be another hopeless Congressional "straddle." 
There was some degree of regulation, through minimum-rate powers, 
over cutthroat competition among highway carriers. But there was 
no authority to prevent "discrimination, prejudice, or disadvantage 
to the traffic of any other carrier of whatever description." For water 
carriers tbere was created a new Maritime Commission; but until 
1938 there were no provisions whatever fOr minimum-rate powers 
or for authority to control competition between rail and water car
riers. The "undue preference-prejudice" provision can no more con
trol this competition than could Sec. 3 of the Act to Regulate Com
merce without the minimum-rate power. 

The able report of the Co-ordinator and the legislation he pro
posed, notwithstanding the thoroughness with which the need was 
set forth in the reports and nothwithstanding the urgency of the 
situation, came largely to naught. Nothing more clearly shows the 
fact that members of Congress stand in the dtml capacity as repre
sentatives of the country at large on the one hand and representa
tives of local interests on the other. 

Little reassurance may be gained by an examination of the gen
eral outlook of Congress upon transportation, as shown by actual or 
proposed legislation. For ~xample, the law providing for the appoint
ment of the Co-ordinator specifically provided that not one job should 
be eliminated by him in the name of efficiency and that a worker 
should be reimbursed by the carrier for any sacrifice required in mov
ing from one job to another. Railroads, Congress decided, were not 
to be suppliers of transportation but suppliers of jobs. 

During the portion of the depression from 1932 to 1936, various 
members of Congress proposed, and one or both houses seriously 
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considered,biUs which had no purpose except to pad pay rolls and 
increase the income of various individuals at the expense of rai1roads 
and shippers. In addition to the limitations upon the right to dis
charge workers in any effort to ,bring about efficiency, there were 
train-length biUs, full-erew bills, ,pension and retirement bills, grade
crossing elimination bills, and what not. If all had passed, the cost 
of railroad transportation would have been increased, so it is said, 
by over $1,000,000,000 per year. 

The hopelessness of the situation lies in the fact that such polit
ical parasitism upon economic life is a rising spiral. Each act passed 
makes another prohable. The handicaps artificially set up by political 
maneuvering cause rates to go up to ·cover added costs. Shippers, 
finding themselves excluded from their former markets by higher 
rates, raise a .political din for new agencies which may make lower 
rates, either because such carriers have not yet heen subjected to 
political exploitation or because they have the advantage of a more 
or less poorly concealed subsidy. It is upon such -grounds that ship
pers hav,!, assisted highway carriers in avoiding regulation and have 
given inland water carriers loyal protection and support. 

Notice should he taken of the fact that there is now in prngress a 
movement to reorganize Federal administrative offices. In certain 
proposals the Interstate Commerce Commission would be ousted from 
its present status of an independent administrative body and placed 
under a member of the President's Cabinet. This suggestion is even 
more ominous than most of the events or proposals discussed above, 
because of the danger that political pressure may be exerted upon or 
by the President. Such a regulatory system might result in a political 
dictatorship of the most extreme and dangerous kind. While a sane 
and capable President might go far in solving the problems of trans
portation, a presumptuous or an unscrupulous one could plunge 
transportation into still greater distress and despair. 

Certain it is that every type of transportation is now faced with 
financial disaster because of the relative oversupply of services 
brought about by the activities of "friends" and "godfathers" of 
special transportation interests. Railroads are in a particularly diffi
cult position. The real problem is how government agencies may 
contribute to the economic advantage of all-how political agencies 
may develop the long-time rather than the short-time interests of the 
country. The long-and-short-haul problem is but one aspect of this 
broader problem. It will be solved through the processes which solve 
other parts of the problem, if and when politicians prove themselves 
capable of sound economic action. 
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