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FOREWORD 

THIS study was first undertaken several years ago under the di
rection of Professor Henry Trumbower of the University of 

Wisconsin. The author has found the subject of such great interest 
that be has revised his original monograph on three different occa
sions, as changes in materials or interpretation promised profit from 
additional study. Since the later revisions, including this one, have not 
been seen by Professor Trumbower, the author is solely responsible 
for the general direction of the study and the specific conclusions 
therein. 

The monngraph disagrees with much expert opinion on the question 
of whether certain acts of the Interstate Commerce Commission, most 
noticeably in the transcontinental cases, were in fact legislative and not 
administrative. However, my purpose in discussing these cases is not to 
demonstrate that the decisions were wrong, but to point out the evidence 
that an entirely new note has been struck which, if applied generally 
enough, will revolutionize regulation. 

The consensus of current opinion is probably against the con
tention. It is highly probable that the courts would refuse to set 
aside orders of the Commission on the basis of the arguments set 
forth in this study, if for no other reason, because the practical exi
gencies of regulation preclude their consideration: So the burden of 
proof is heavy upon the author to establish his contention that acts 
which the Commission insists are purely administrative, and which 
are usually taken for granted to be so, are in reality legislative in 
nature. 

But, if there is any hasis for such suggestions as the author 
makes, the recognition of that fact will do much to clear the ground 
for constructive legislation by Congress to cover the field which the 
Commission now feels it must cover by administrative orders. Fail
ure to provide such constructive legislation might lead to the gradual 
elevation of the Commission to the position of economic dictator, 
apportioning and allocating economic opportunities among individ
uals, groups, and localities. 

If, as has been held, the true policies of Congress are concealed 
in a hodgepodge of miscellaneous legis1ation, rather than in straight
forward transportation legislation, it is high time for Congress to 
come out into the open and assume the responsibility for a broad, 
constructive transportation policy. 
, That the contentions of the author have never been argued before 
the Supreme Court, or charged against the Commission, or seriously 
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iv TRANSPORTATION AND POUTICS 

discussed by students of regulation, does not refute them. Examples 
cited in the text show that many groundless statements have been 
generally accepted without question and repeated over and over by 
members of the Commission and others; and yet no one has taken 
the trouble to check them against the facts to see if the statements are 
justified. A case in point is the assertion that the Alabama Midland 
Case nullified Sec. 4 of the Act of 1887. Another example is the state
ment that fourth-section discrimination was the cause of the disap
pearance of inland water competition. Others will appear in the dis
cussion. 

It may well he that the general tendency to take for granted the 
assumption that the functions of the Interstate Commerce Commission 
are administrative, rather than legislative, has led students to a less 
critical analysis of the acts of the Commission than is justified by 
facts. Accordingly, the author, with the foreknowledge that experts in 
the field, whose opinion he values highly, challenge his conclusions, 
presents them herewith for what they may contribute to a general 
understanding of the whole problem. It is his belief that a careful 
checking and rechecking of matters which have too long been taken 
for granted will support his contentions and conclusions. 

Engene, Oregon, Dec. 1939. 
CAI.VIN CRUMBAUlt. 

On April 9, 1940, after the type for this monOgraph had been set, 
the Maritime Commission handed down a decision in Docket No. 514, 
in which minimum rates were fixed for common carriers in westbound 
intercoastal commerce, and certain reductions in westbound rates, pro
posed in Docket No. 534, were ordered cance1ed. Interesting data on 
the deplorable state of intercoastal carriers as a result of the competitive 
regime theretofore in force is contained in the report of the Commis
sion in this case, 

June 1940. 
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